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THE STATUTE OF LIMITATIONS 
AS APPLIED TO 

MEDICAL MALPRACTICE ACTIONS 
BROUGHT UNDER THE 

FEDERAL TORT CLAIMS ACT 
by Lieutenant Colonel Carl T. Grasso' 

I. IMPORTANCE TO MEMBERS OF THE 
MILITARY 

Suits under the Federal Tort Claims Act IFTCA) are, of course. 
brought against the United States Government. Service members 
may not sue under the FTCA for "servieeconneeted' injuries. 
including those resulting from medical malpractice, because of the 
doctrine announced in Feres v United States.' Why then should 
statutes of limitations in medical malpractice actions under the 
FTCA be of interest to service members? 

There are several reasons why this area of the law should be of 
special interest to all members of the military. First. a service 
member's spouse and children are entitled to free medical care at  
government facilities, and the Feres doctrine in no way bars suit 
an their behalf. The federal case reporters are filled with suits 
alleging medical malpractice committed upon service members' 
dependents in the course of receiving this free cam2 The statute 

*Judge Advocate Generals Corps. United Stales .Army Reserve Attorney 
Associate. Herzfeld & Rubm. P.C. New York. New York Currently assigned BQ 
Legdative and Legal Ofhcer. 363d Civil Affairs Command ILSARI. Broru Ner  
York Formerly assimed BP Amsfant Staff Judge Advocate. 301at Support Group 
ILSARl Fort Totten, New York. 1985: Assistant Sraff Judge Advocate, 8th 
Memcal Brigade ILSARI. Fort Hamilton. New Yark. 1983 t o  198% Commander. 
305th Englneer Detachment [Red Estate1 !USARl 1980 t o  1983 various staff 
positions. 411th Enweer Brigade IUSARI. Braahlyn. New York, 1974 t o  1980. 
B S .  Polytechnic Institute of Brooklyn, 1969 J.D. (cum laudel. New Yark Law 
School, 1979. Graduate, Command and General Staff College 1991, Judge 
Advocsce Officer Advanced Course, 1986, Judge Advocate Officer Basic Course 
1984 Member of the bars of the State of New York and the United States District 
Contra for the Eantern and rhe Southern Di~iricis of Neu Yark. This art& n a b  
originally aubrmffed in s a t l d ~ ~ f m n  of the ~ n L m g  requirement of the Judge 
Advocate Officer Advanced Course 
'340 US. 135 119601. 
'Of the smty.seuen FTCA medical malprscciee cases diievased m i h x  arrlcle, 

Iwent).-four 13651 ware brought OD behalf of dependenrs treated at millfary ~erwce  
medical lacillties Thlrly-six 164% r e r e  brought by ex.servlee members treated e t  
VA or PHS fachilei. or rel~rees treated at active rmlftary fachties The remalrvng 
seven cases i l O I l  were brought by seamen entitled t o  PHS care lnmvlduals 
treated by medical personnel employed by the government. 01 federal priaaneri 
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of limitations is especially important to a service member's minor 
dependents because, unlike the vast majority of civil jurisdictions. 
the FTCA recognizes no tolling of the statute of limitations until 
a claimant has come of age.3 This can land has) resulted in rather 
harsh consequences against small children in the medical malprac. 
tice area, e.g.. Aiuaya Y. Untted States.* Frinonder Y. United 
States3 or Cnmire v .  United States6 In each of these cases. the 
courts held that claims of minor children were tme-barred, 
natwithstanding the child's minority. Clearly. the statute of 
limitations concern is far from academic. 

Second, service members do not reman on active duty forever. 
In United States v. Br0ii.n.' the Supreme Court specifically 
sanctioned a medical malpractice Suit brought by an honorably 
discharged serviceman who W B S  treated in a Veterans Administra. 
tion hospital for a serviceconnected injury. The Court held that 
the Feres doctrine did not apply, but rather that the rationale of 
an earlier case, Brooks v .  Uncted States.8 controlled. 

The injury [malpractice] far which suit was brought [in 
Braun] was not incurred while respondent was an active 
duty or subject to military discipline. The injury occurred 
after his discharge. while he enjoyed a civilian status , , 
unlike the claims in the Feras case, this one is not foreign 
to the braad pattern of liability which the United States 
undertook by the Tort Claims Act . . . .g  

Many cases have been brought by veterans who received 
treatment at VA facilities, for serviceconnected problems as well 
as problems arising after them military service ended. Also. the 
language in Brown is broad enough to encompass military retirees 
receiving treatment lin "civilian status") at active military 
facilities. 

Finally, although the Feres doctrine is in force today, it may 
not always remain so. The Supreme Court in Feres made it clear 
that it was interpreting the FTCA largely in a vacuum, without 

'26 uS.c 9 24011bj 119821 see Jaofremiki Y. Knifed Stater. 737 F.2d 666. 669 
17th Cir 19641 ( ' t h e  psrentr or gvardisn of B minor musf bring rhe minor'! durn 
m B timely fashion beesure t h e  chddr minorrfy does not foil the mnning of the 
federal ton elslms ~ t e t u t ~  ai hmitationr Leanhard u Lnited Stater, 633 F 2d 599. 
624 12d Cn 19801, cert den 4 5 1  U S  908. 101 S Ct 1975 68 L Ed 2d 296 119811 I 

766 F 2d 1416 (10th Cir 19651. 

on remand 489 F. Supp. 996 i \  D \ Y l9eO8 
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clear indications of Congressional intent: 

There are few guiding materials for our task of statutory 
construction. No committee reports or floor debates 
disclose what effect the statute was designed to have on 
the problem before us, or that it was even in mind. Under 
these circumstances, no conclusion em be above chal. 
lenge, but if we misinterpret the Act, at  least Congress 
possesses a ready remedy.10 

In the years since Ferrs was decided. Congress has been silent 
in terms of legislation affecting the Supreme Court's decision, but 
this could well change in the near future. In July 1986 the House 
of Representatives had before it a bill to legislatively overrule 
Feies in medical malpractice cases, and the House Judiciary 
Subcommittee on Administrative Law took testimony in public 
hearings on the question. AU of the public !as opposed to 
governmental) witnesses at  hearings conducted on 8 and 9 July 
1985 spoke in favor of the bill." In fact, there is a citizens group, 
"Civilians Against Military Injustice" ICAMII, made up of service 
persons, ex.serviee persons, and spouses. whose main purpose is 
to lobby for passage of the bilk most of the testimony before the 
committee was from members of CAMI. The biU, renumbered 
H.R. 3174,'* was approved by voice vote by the House Judiciary 

l*Prrrr l d "  I -  e, ill . . . . , -. . . . . . 
'Hsarmgs on H R 1161 before the House Comrmttee on the Judiciary 99th 

Cong. 1st  Sese 119851 
"H R. 3174, 99th Cons , 1st Sess 119861 It would hs ie  sdded 8 ne- aeefion 

5 2681. to Tilie 28, Chapter Il l-Tort  C l m s  Procedure The text  RBI BQ folious 
5 2681 Certiun eiiums by members of the Armed Forces 

IaI CLAIMS OF MEMBERS OF ARMED FORCES.-Subiecr to all 
the pmvimns of ths chapter cl-o ma) be brought under thie 
chapter for damages agiunet the United Scares for personal miur? or 
dearh of B member of the Armed Forces ierving on active duty or on 
full-time Sstmnal Guard duty la. defined in aecc~on 1011421 of n t l e  
101, under the conditions prercnbed m t h u  sectmn 

Ibl WHERE CARE PERFORMED -The personal m~uw 01 dsach 
referred to in subiee tm iaj must have armen out of medlcal a dental 
care furniahed the member of Lhe Armed Forces ID B fired medical 
treatment facility operated by the Secretary of B military department 
or my orher f u s d  medical faciiiry operated by the United States. 

IC! DEFISITIOK.-For purpoiei of thra sect~on, a fued medical 
lac i t )  LQ B m e d d  center. hospital. or clinic that 13 located m B 
building. ~tnxfure ,  01 other improvement t o  real properry 

id1 REDUCTIOS OF CLAIMS BY OTHER BENEFITS.-The 
paymenc a1 m y  c 1 m  of B member of the Armed Forces under this 
seetian shall be reduced by the present value of ather benefits 
received by the member and the member's estate, i ~ r w v ~ r i  and 
bmrhciaries, under M e  lo. title 37 OT title 38 that are attnbulabie 
Lo the phyaicd mjun or  death from Khxh the clum arose 
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C~mmit tee . '~  and passed the House of Representatives on October 
7 ,  1986. While the bill failed to pass the Senate, the level of 
interest indicates that  Feres may be legislatively overruled. 
allowing service members on active duty at  the time of medical 
treatment to sue the United States under the FTCA.'* 

11. THE BASIC DOCTRINE AND UNITED 
STATES K KUBRICK 

In ordinary tort cases alleging negligence. the statute of 
limitations begins to run at the time of the injury, which usually 
occurs simultaneously with the negligent act. The Federal Tort 
Claims Act clearly contemplated something of this nature: 

A tort claim against the United States shall be forever 
barred unless it is presented in writing to the appropriate 
Federal agency pithin tm years after such c l a m  ( ICCIIIOS 

or unless action is begun within six months after the date 
of the mailing, by certified or registered mail. of notice of 
final denial of the claim by the agency to which it was 
presented.16 

The emphasized phrase, "within two years after such claim 
accrues" has been the subject of much litigation. 

Classical analysis of when a claim "BCCIU~S" treated medical 
malpractice actions like other run.of.the.mil1 torts: a claim "BC. 

crued" when the culpable conduct caused an "injury." Early on. 
the unfairness of this doctrine in medical malpractice actions 
became apparent: often the "injury," although caused immediately 
by the practitioner's negligence, was not known by the plaintiff, 
or. for that matter, by the practitioner. Also, the "injury" was 
frequently not m abrupt thing, but rather developed over a 
considerable period of time after the negligent acts. 

Une v Thompson16 adopted the "discovery" doctrine in B 

Federal Employers' Liability Act IFELA) case brought by a 
worker who developed silicosis after inhaling silica dust for years 
The Supreme Court found that if plaintiff were time barred, "[ilt 
would mean that at some past moment in time, unknown and 
inherently unknowable even in retrospect. Urie was charged with 

H R Rep 60 99 289. 99th Cong, 1st Sess 119651 
'Bills t o  partially overturn Fwor were reintroduced m bath the Senate and the 

House of Represenfafiies 8f the SLQTL of the current legislative B B Q B L O ~  S B B  S 347 
and H.R lOE4 100th Cang. lbc Sess 11987l 

28 u s  c 0 24n11bi ,19821 
'337 U.S 163 119491 
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knowledge of the slow and tragic disintegration of his 
lungs.  , , ,"I' The Court said "we do not think that the humane 
legislative plan intended such consequences to attach to blameless 
ignorance"'8 and also that to bar recovery was not consistent 
with "the traditional purposes of statutes of limitations, which 
conventionally require the assertion of claims within a specified 
period of time after notice of the invasion of legal rights."'a 

If there was any doubt that the "discovery" doctrine applied to 
medical malpractice cases brought under the FTCA, the Supreme 
Court laid them to rest in United States V .  Kubrick.zo However, in 
affirming the "discovery" doctrine (which already had been used 
for years at  the circuit court level),z1 the Supreme Court opened 
the door only part way. 

The "mle" as stated in the earlier circuit court eases was that 
' ' a  malpractice action against the United States can be main. 
tained within two years after the claimant discovered, or in the 
exercise of reasonable diligence should have discovered, the 
existence of the acts of malpractice upon which his claim is 
based."22 This rule, although highwunding, was flexible enough 
to mean almost anything a sympathetic court wanted it to mean, 
and a trend developed in a number of circuits that  greatly 
expanded the discovery mle.%3 In Kubrick, the Supreme Court cut 
back considerably an the federal courts' ability to expansively 
interpret the discovery rule. 

In April 1968 Kubrick was treated at  a VA hospital for an 
infection in his right leg. The treatment included direct irrigation 
with the antibiotic neomycin. About six weeks after his discharge, 
Kubrick noted difficulties with a totally different part of his body: 
a ringing sensation in his ears and some hearing lass. A private 
physician, Dr. Soma. diagnosed his condition as bilateral nerve 
deafness. and another private physician, Dr. Sataloff, after 
reviewing the VA hospital records, told Kubrick in January 1969 
"that is was highly possible that the hearing lass was the result 
of the neomycin treatment."24 Kubrick apparently believed him, 
because he filed far an increase in VA benefits, citine this 
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condition 88 having been caused by the neomycin treatment lhe 
was already receiving payments for a service-connected disability). 
The VA denied the claim in September 1969. and in the course of 
his administrative appeal. Kubrick was told by Dr. Soma on June 
2, 1971 "that the neomycin caused his injury and should not haur 
been administered."zs Kubrick then consulted an attorney and 
eventually filed suit (actually prior to his filing an administrative 
claim: this irregularity was held moot by the District Court. 
however, and was not pursued on appeal). 

The District Court did not "believe it reasonable to start the 
statute running until the plaintiff had rea8on at least to suspect 
that a legal duty to him had been breached."2B For Kubrick, this 
did not happen until he heard it from Dr. Soma in June 1971. The 
Third Circuit affirmed. holding that even though a plaintiff knows 
of his injury and that the defendant caused it, the Statute of 
limitations does not run where plaintiff shows that "in the 
exercise of due diligence he did not know. nor should he have 
known, facts which would have alerted a reasonable person to the 
possibility that the treatment was improper."2' 

The Supreme Court framed the issue as follows. ". . . whether 
the claim 'accrues' within the meaning of the Act when the 
plaintiff knows both the existence and the cause of his injury or 
at  a later time when he also knows that the acts inflicting the 
injury may constitute medical malpractice."*8 

The court, almost in passing. adopted the "discovery" rule. 
citing Un'e U. and the "wave of recent decisions'' 
analyzed in the Restatement of Torts. all in a footnote.s0 
Interestingly, the Restatement cited by the Supreme Court only 
said that this "wave" of decisions construed statute8 of limita. 
tions ''as not intended to start to run until the plaintiff has in 
fact discovered the fact that he has suffered injury or by the 
exercise of reasonable diligence should have discovered i ~ . " 3 ~  This 
Restatement rule. focusing on discovery of the injury and 
ignoring knowledge or lack of knowledge of the cause of the 
injury. is actually more restrictive than the rule approved in 
KubTick.32 

"Id. at 114 lempharir addedl 
"431 F Supp 166, 185 IE D Pa 19771 
' 661 F 2d 1092 1097 13d Cn 19781 
"Kubnii.  144 U S  BL 113 
"337 U 5. 163 119491 
'°Kubnci.  414 U S  81 120 n.7 
'Renfatemenc ISecandl of Tarts. 5 899. Comment I, sf 444-46 119791 
The Supreme Court did not adapt the cited Reicacemenf d e .  uhich 

"Id. at 114 lempharir addedl 
"431 F Supp 166, 185 IE D Pa 19771 
' 661 F 2d 1092 1097 13d Cn 19781 
"Kubnii.  144 U S  BL 113 
"337 U 5. 163 119491 
'°Kubnci.  414 U S  81 120 n.7 
s Renfatemenc ISecandl of Tarts. 5 899. C 
The Supreme Court did not adapt the 

omme, 
cited 

If I, 
Re 

11979, 
d e .  uhich novld 

6 



19871 STATUTE OF LIMITATIONS 

The Supreme Court held that Kubrieks claim accrued when he 
bath knew of his injury, and what caused it. The court found that 
Kubrick "was aware of these essential facts in January 1969."33 
i.e., when Dr. Sataloff told him what had caused his injury. The 
Court was "unconvineed that for statute of limitations purposes a 
plaintiff's ignorance of his legal rights and his ignorance of the 
fact of his injury or its cause should receive identical treat. 
ment."34 

The Supreme Court drew B clear distinction between "howl.  
edge" of the injury and what caused it, and "knowledge" that the 
cause of the injury amounted to negligence. Until an injury 
manifests itself, the plaintiff probably cannot even know he has 
been "injured," and "the facts about causation may be in the 
control of the putative defendant, unavailable to the plaintiff or at  
least, very difficult to obtaid'85 The Supreme Court has thus 
accepted that even after a plaintiff knows of an injury, he may 
still have no reason to suspect the cause, and it is unlikely that 
the defendants will come forward and tell plaintiff that their 
treatment caused his injury.36 The Supreme Court then made the 
point: 

The prospect is not so bleak for a plaintiff in possession 
of the critical facts that he has been hurt and who has 
inficted the injury. He is no longer at the mercy of the 
latter. There are others who can tell him if he has been 
wronged, and he need only ask.3' 

The Supreme Court has thus imposed upon plaintiff a modicum 
of effort to preserve his cause of action: once he knows who 
injured him, he should consult with an attorney or another doctor 
(or probably both), and should do this "promptly," within two 
years of when he gained the knowledge: "To excuse him from 
promptly doing so by postponing the accmal of his claims would 
undermine the purpose of the limitations statute, which is to 

"Id. at 122 
' 7 d  
"The Supreme Court dld not micuss wherhei YI the canterf of a doetmpafient 

rilsfmatip a "fiduciary" duty arises t o  reveal acts of culpability. or whether 
silence was equivalent t o  concealment. See, e.#. Harrison V. United States. 10s 
F 2d 1023 (6th Cr 19831. 

.'Id. at 122 
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require the reasonably diligent presentation of tort claims against 
the Government."38 

There was a strong dissent by three justices, who asserted. 
without citing any cases, that  the majority had overruled "the 
rule that has been applied in the federal courts . . . that the 
statute of limitations does not begin to run until after fair notice 
of the invasion of the plaintiff's legal rights."38 The dissent 
asserted there were "essentially" two possible approaches to 
interpreting "accrues": (1) s t  the moment of injury, disregarding 
harsh consequences or 121 ' I .  , , when a diligent plaintiff has 
knowledge of facts sufficient to put him on notice of an invasion 
of his legal rights."40 The "invasion of legal rights" language 
comes directly from Ulir u Th~mpson'~  The dissent argued that 
"a fair application of this rule" cannot distinguish between 
plaintiff's knowledge of the cause of his injury and knowledge 
that his doctor was negligent. "[Iln both situations the typical 
plaintiff will. and normally should, rely on his doctor's explana. 
tion of the ~ i t u a t i o n . ' ' ~ ~  

Essentially. the dissent argued that a prospective plaintiff 
normally should rely on the defendant's explanations, and the 
Statute should not run until the defendant admits negligence, or 
the plaintiff learns of the negligence from some other source. In  
Kublick the dissent pointed to the government's denial that it 
was negligent. The logical extension of this reasoning would toll 
the statute whenever the defendant denies negligence. As "negli- 
gence" is nearly always in dispute. such reasoning would effec. 
tively do away with the statute of limitations altogether. This 
situation is to be distinguished from that where a defendant has 
actually concealed information from the plaintiff, i.e.. committed 
fraud ifraud has traditionally tolled statutes of limitationsl. The 
dissent painted to "what may have been B fabrication"'3 by the 
government; the majority, however. considered this to be a mere 
disoute over liability. Courts faced with particularly egregious 

.'Id BL 123 
' I d  at 126 The maloriiy did address fbs 8sserfmn m footnoce 8. ciung three 

circuit court decmons rendered before. and o m  after. the Thvd Clremt'i holding m 
Kubnck Exlvcioua Y. United States. 563 F 2d 41s 110th Cn 19771. Bridgiord v 
Umfed States 560 F 2d 978 14th Cir. 19771: Jordan Y United Stales. 603 F 2d 620 
(6th Cn 19711; DeWitc Y. Lmted States. 593 F 2d 276 (7th Cn 19791. The 
majority found these cases "deparrures fiam the general rule and of quite recent 
YLDLB&~ " They also dmtmgvirhed L'm and 9urnton See id BL 126 n S 

*aid at 12s Campars rhe Rf th  Cieuir's analysis m Lavdee  \, List>. 611 F.2d 
1129 15th Clr 19801, dmeussed infm text accampvlyvlg nates 317.63 

"337 US.  et  170. 
.>KXubnck. 444 U S  81 127. 
"Id a t  128. 

. .  
YLDLB&~ " They also dmtmguirhid L'm and 9urnt;n See id BL 126 n S 

*aid at 12s Campars rhe Rf th  Cieuir's analysis m Lavdee  \, List>. 611 F.2d 
1129 15th Clr 19801, dmeussed infm text accampvlyvlg nates 317.63 

"337 u s  *t 170 
.>KXub;ck. 444 U S  81 127 
"Id a t  128. 
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conduct by a defendant government agency have found ways to 
"finesse" the Kubrick rule." No such case has gotten as far as 
the Supreme Court yet, and it may be that the Justice Depart. 
ment would not be interested m petitioning for certiorari in these 
c i rcumstan~es .~~ 

In the simplest injury situation, a person is injured, knows he is 
injured, and knows who injured him. If the person is ignorant, 
naive or otherwise grossly uninformed so as not to realize that his 
"legal rights" have been violated, and does not know enough to 
consult an attorney, few people would suggest that he should not 
be held to an applicable statute of limitations that bars his 
otherwise valid ciaim. There is no logical reason why the 
Government should be treated differently than any other prospec- 
tive defendant, or held to some higher standard of accountability. 
The intent of the FTCA was clearly the opposite: it created causes 
of action against the government only where ordinary legal 
entities could already have been sued, and the period of limitation 
is actually shorter than many state statutes of limitations for 
torts or medical malpractice claims. The Supreme Court in 
Kubrick apparently intended to put a plaintiff alleging injuries 
through medical malpractice on a similar footing with other 
personal injury plaintiffs. If a person is injured, whether from 
being struck by a car or through a doctor's negligence, the 
statute should start to run when the injury manifests itself and 
the person knows the cause of his injury, whether he learns it 
when he regains consciousness in the hospital.40 or when he learns 
his injury was from a drug given by the doctor, 

Although not stated explicitly, the Supreme Court essentially 
decided that a person who knows that someone caused an injury 
to him should at  least be sophisticated enough to suspect that his 
"legal rights" had been violated, and that he might be entitled to 
redress. This finding is probably proper where a pedestrian is 
struck by a car: it is doubtful that such an injured party should 
be able to sue long after the fact by claiming that he relied on the 
driver's statement at  the scene of the accident that the traffic 
light was in the driver's favor, and only years later came across a 
witness who says differently. The finding is more open to question 

"SPS, e g  , infro text accompanying note8 362-66 
"But see Barrett v United Shahs8 689 F2d 324 l2d Clr 19821. eert denied, 426 

U.S 1131 119831. where the Supreme Courl denied B pelition far certiorari 
" T y p ~ c d y  state Loit atafufei  of lirmfafi~ni me Lolled when the injured person is 

under B disabllily such as belng meompefenf lor bsmg in B coma fallowvlg an 
aeeidentl. e 8 ,  N Y C w  Prac. L d R 208 IYcKinney Supp. 19871, although in 
FTCA cases incompefeney dms not usudy foU rhe permd 
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in the context of a doctor-patient relationship. where traditianally 
!and properly it is hoped most of the time) the patient is expected 
to rely on what his doctor tells him.4' 

In Kubiiek, plaintifi's hearing loss was a "side effect" from the 
use of neomycin in his treatment. The opinion does not state 
explicitly whether Kubriek had been warned in advance that 
hearing loss could occur. the opposite is suggested in that 
Kubrick was said to have first learned from Dr. Sataloff that his 
injury was caused by the neomycin. On such facts, where 
!presumably) Kubrick had never been warned of such a possible 
side effect, he clearly should have suspected negligence when he 
learned for the first time from an independent source that the VA 
treatment had caused his injury. Accordingly. on the above 
presumed facts. the Supreme Court's decision and restriction of 
the "discovery" rule makes sense. Difficulties can arise, however, 
when the facts are different. as we shall see below. 

Kubriek had actual knowledge of the cause of his injury in 
January 1969, and although the opinion does not state when the 
claim was made, it was easy to hold it time barred because the 
time when the Court found it accrued !January 1969) was more 
than two years before plaintiff argued it accrued (June 19711. 
Accordingly, questions of when Kubrick "should have" had 
knowledge. or whether he had been "reasonably diligent" were not 
raised. The Supreme Court did write in a footnote: "[allthough he 
diligently ascertained the cause of his injury, he sought no advice 
within two years thereafter as to whether he had been legally 
wronged. The dissent would excuse the omission. For statute of 
limitations purposes. we would Also, as earlier noted, the 
Court had said a purpose of the limitations statute was "to 
require the reasonably diligent presentation of tort claims against 
the Government."'s Lower courts were quick to read into Kiibrick 
a requirement for "reasonable diligence" in the absence of actual 
knowledge. This requirement makes sense, and does have indirect 
support in KubTick as discussed above. Nevertheless. when courts 
are evaluating diligence some subjectivity will creep into what is 
ideally an objective standard.50 and the area can become fraught 
with uncertainty. This uncertainty is simply the price we must 
pay if a ''humane legislative plan'' is to balance the competing 

"Sss Kubnck 441 U S  81 127 idirsenfl 
* ' Id  at 123 n 10 
 id 
,Cornpare. e g  Jasfrernski Y .  United Stater. 7 3 7  F Zd 666 (7th Cn 19841 with 

Ariayo v Eniced Stares 766 F.2d 1416 110th Ca. 19851 
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interests of "blamelessly ignorant" plaintiffs to have meritorious 
causes of claim preserved. and of defendants to be free of stale 
claims. 

Immediately following are discussions of significant cases 
decided in the District of Columbia Circuit and the First through 
the Eleventh Circuits, with references and comparisons included 
within the case discussions. 

111. DISTRICT OF COLUMBIA CIRCUIT 
In the District of Columbia Circuit. prior to Kubn'eh the rule 

was fairly vague: the statute of limitations did not begin to run in 
medical malpractice actions "until the injured party knew, or 
through the exercise of reasonable diligence. should have k n o w ,  
of the facts giving rise to his ~Ia im."5~ Just  what facts would 
"giv[e] rise to his claim" was not explicitly stated. In Sanders U. 
United States,j2 the court had no problem dismissing the FTCA 
claim of an Air Force dependent iwho was a numel, where 
problems of kidney disease occurred on and off almost from the 
time of the alleged negligent treatment during her childbirth (July 
19651 until she filed her claim in April 1974. Also, she had 
actually looked at  her medical records as early as December 1965, 
and then had possession of them since December 1970. The court 
did not state just when during the nineyear period the claim had 
accrued. 

Since Kubrick, the only published decision directly on point by 
the D.C. Circuit has been Page v .  United Stotes.52 Page was a 
pro se plaintiff who had accused the VA of wron&lly treating 
him with drugs during the period 1961 to 1980. An earlier action, 
brought in 1972, had been dismissed by the district court 
"apparently on the ground that it was statutorily time-barred,"*' 
and was summarily affirmed by the D.C. Circuit when plaintiff 
did not oppose the government's motion. Page filed an adminis. 
trative claim on March 5 ,  1981. asserting the wrongful conduct 
for the entire twentyyear period. The circuit court agreed with 
the district court that  the claim for wrongful conduct from 1961 
to 1972 was barred by res judicata, but held logically that res 
judicata could not apply to conduct committed after the decision 
in 1972. The circuit court then found that the course of treatment 

%anderi v United Ststes, 551 F Zd 458, 460 ID.C Clr  19771 Jones v Rogers 

"651 F 2d 4% ID C Cu 19171 
"729 F 2d 818 1D.C Ca. 19641 

Memorial Hasp.. 442 F.2d 773 1D C. Cir 19711 
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from 1972 to 1980 was "continuous" for purposes of the statute 
of limitations and, quoting the Eighth Circuit's Gross U. United 
States.j6 held that "[wlhen the tortious conduct is of a continuing 
nature. the Kubrick rule does not apply."5B The D.C. Circuit did 
not, however, take into consideration that Gross was not a 
medical malpractice case. The trend in the Eighth Circuit, unlike 
most other circuits, is reluctance to apply Kubrick's reasoning 
outside of the FTCA medical malpractice area, so arguably the 
Eighth Circuit did not intend for Gross  to be read in this way. 
Thus, in a very casual manner. and an questionable authority. the 
D.C. Circuit decided Kubn'ck did not apply to a whole class of 
FTCA medical malpractice cases. Only one other circuit, the 
Ninth. has gone this far.i7 

Interestingly, the D.C. Circuit said that even before Kubn'ck, 
"[tjhis court already had adapted a similar rule,"j8 and cited 
Sanders and Jones i-. Rogers Memon'al Hospitalb8 for this 
proposition. Accordingly, it seems as if the District of Columbia 
Circuit was content with the Kubrick rule, and yet was quick 
enough to find that Kubn'ck did not apply to continuous 
treatment. 

Briefly land somewhat anomolouslyl, the District of Columbia 
Circuit mentioned Kubrick in a footnote in Koene Carp. U. 

Insurance Ca. of .Vorth Amenca.60 An insulation manufacturer 
had sought judgment of rights under liability insurance policies 
and the court discussed, among other things, statutes of limita- 
tions. in construing the word "injury" in an insurance policy. I t  
found the statute of limitations eases were not particularly 
relevant, but said in dicta: 

The date that a disease 1s deemed to occur for purposes 
of statutes of limitations is generally the date of manifes. 
tation. E.#. [Kubn'ck]. If the date of a disease's origin 
were to begin the statute of limitations period, meritori. 
ous claims would be barred. As a matter of policy, courts 
have held that the purpose of the statutes of limite- 
tians-to protect defendants against stale elalms-does 

"616 F2d 296 300 l l l h  Cu 19821. discussed Infra teri accompanying nofss 

'*Page, 129 F 2d sf 822 iquoring Gross.  676 F 2d at 3001 
,'&e infra text  accampanying nates 594-6Oi  
'lPage 729 F Zd sf 821 n 20 
I442 F 2d i 7 3  ID C Clr. 19711 
I 6 6 1  f 2d 1034 ID C C n  19811 cerf d m d  465 US. 1007 119821 

615.22 
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not warrant barring such claims. See, 0.g. [Kubrick and 
Urie v. 

Such statements, even in dicta, u e  troubling, and may reflect 
incomplete consideration or understanding of Kubnck. Kubrick 
did no more than cite with approval Urio V. Thompson's 
"discovery doctrine" in the occupational disease context. As we 
have seen, Kubrick in a medical malpractice context did not 
require claim accrual as of the date of manifestation of injury 

In Hohri V .  United States,e* JapaneseAmerieans interned 
during World War I1 sued on various theories, including tort 
claims. The court held the common law tart claims barred for 
failure to file claims under the FTCA. but held various other 
causes of action not time barred. Specifically, it found that the 
government had fraudulently concealed that there really was no 
military necessity to intern plaintiffs, and held that this tolled the 
limitations period for claims under the "taking" clause of the fifth 
amendment of the United States Constitution. 

The court noted that its analysis should not contradict Kubrick, 
because 

Kubrick simply did not address the question of when 
fraudulent concealment WU tall the statute of limitations. 
Rather, Kubrick concerned the question of when a cause 
of action 'accrued in a case where there have been no 
allegations of fraudulent concealment. Indeed in Kubriek 
the defendant's failure to concede facts pertinent to the 
question of causation was deemed to be of little impor. 
tance given that  the plaintiff could have discovered the 
relevant information by asking any competent 

The court then said it had found only one court of appeals ease 
that even suggested that Kubriek's analysis of what a plaintiff 
must h o w  in the absence of fraudulent concealment might apply 
also where there is fraudulent and "lwle believe 
logic to be an the side of those Courts of Appeal that  have 
rejected this extension of Kubriek."b' 

"Id at 1043 n.17 
"782 F.2d 227 1D.C. Cir 19861 
-Id at  249 n.66 lemphssis by the court1 
wPremium Management Inc Y Walker, 648 FZd 778 I l a t  Cu 19811 If this case 

made such a suggestion, the suggestion is subtle, at best. See intm rexf 
accompanying nates 101Q3. 

'Lid. at 249 n.66 [citing Arvayo V. Urnled States. 766 F.2d 1416 110th Ch. 19851 
and Borrett Y UmWd Stares, 869 F 2 d  324 12d Cr 19621, enit. denred. 462 U.S 
1131 1198311. 
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The court also said that even though it was not extending 
Kubrick's holding to Hohri, the Hohri holding was 

in accord with the underlying rationale governing that 
case. The Kubrick Court based its holding on the view 
that a victim of medical malpractice has some duty to 
make further inquiry about his condition once he is aware 
of his injury. [Kiibrick citations omitted] . . . we would 
require appellants. even though the victim of fraudulent 
concealment, to conduct the sort of inquiries mandated 
by the Kubrick Court.bb 

Thus, i t  appears that the D.C. Circuit accepts Kubnck's 
rationale as persuasive in an undefined area of cases iin this case. 
apparently including "constitutional torts"!. At the same time, 
the court apparently would find Kubrick simply inapplicable to 
even FTCA medical malpractice case6 where there is fraudulent 
concealment. 

In Marbley V .  United Staresb7 plaintiff's wife was murdered a t  
the Washington Navy Yard on July 9. 1979 (her body was 
discovered four days later). On October 23, 1980, Adrian Hall was 
found guilty of the murder. Plaintiff filed his claim on October 22. 
1982, alleging a duty of the Navy to protect decedent from 
"unreasonable attacks". 

The district court dismissed the claim as time barred idismissal 
was also on the grounds that the government was in no nay liable 
far decedent's death!. Plaintiff argued the claim did not accrue 
until Hall was convicted, but the court held this was no reason 
far a delay in filing a claim for relief, and found that plaintiff had 
the knowledge needed to make his claim on July 13, 1979 lwhen 
his wife's body was found!. Although not explicitly stated. it is 
apparent that the identity of the murderer was not essential to 
plaintifi's claim against the government. The court cited Kubrick 
as holding "that a cause of action accrues under the FTCA when 
a Plaintiff knows both of the existence and the cause of the 
injury. not at a later time when claimant knows the act which 
inflicted the injury constitutes negligence."bs 

The district court found that accrual of a wrongful death action 
may extend beyond the date of death. but only "'where the 
claimant does not. and in the exercise of normal diligence could 

"Id II 219 n 66 
'620F Supp 8 l l l D D C  19851 
' ~ l d  at  812 
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not, know the existence of the cause of action . . . In such 
instances the claim is said not to 'accrue' until the element of 
knowledge, absence of which prevents the filing of the complaint, 
has been supplied.' ' ' 88  

This exception, the court said, was not applicable in the instant 
case, and dismissed the claim as untimely. Although it did not 
apply to Marbley's claim, the exception does make sense, and 
certainly is not inconsistent with Kubrick.70 

IV. FIRST CIRCUIT 
Prior to Kubrick, the First Circuit was the sole circuit to 

avowedly apply state law in determining when B came of action 
accrued in FTCA malpractice cases. This position dated back to 
Tessier V .  United States.'> Plaintiff had argued Un'e should apply, 
in an "unquestionably . . . sad where metal needles had 
been left inside him during an appendectomy at a VA hospital. 
The First Circuit affirmed the district court's dismissal, holding 
that a claim accrued "when it may be made the basis of a judicial 
action."'O and because State law determined liability in an FTCA 
action, it also should control accrual. Tessier distinguished W e  as 
being a FELA case, i.e., a federally created right of action not 
dependent on state law. The court followed Maine law, then the 
majority rule, which held the claim accrued when the needles were 
negligently left in plaintiff's body. 

This ease retained vitality even up through 1978, in Hau v .  
United States." Interestingly, Hau was witten by a Second 
Circuit judge sitting by designation. who unabashedly found that 
the rule was "unlike other Circuits which iollow the federal 
rule."'5 Kubriek, of course, later held that the federal rule would 
prevail. 

" I d  1q~oling Pollard Y United States. 384 FSupp 304. 310 IMD. Ala 19741 
rh ieh  ~n turn was quotmg the dissrni  m Kingon v Unirsd States 396 F.2d 9 12 
16th C1r.l earl denied.  393 U S  960 1196811 The mqorify ID Kmgton had held that 
an FTCA clam B C C N ~ S  upon dealh 

Compare, e # ,  M a r b l e  aith Barielr v Lmted States. 689 F.2d 321 12d Cir 
19821. cerf denied. 462 L.S 1131 119831, Fnk Y. Ulufsd Sfstep, 667 F 2d 167 17th 
Cir 19811 Dracan \ United Stales 762 F.2d 66 17th Cir. 19SSI In rs Swme Flu 
Products Liabhfy Litigation, 764 F 2d 637 19rh Cx 19861 

269 F 2d 306 llsf Cu 19591 
I d  at 301. 
I d  at  309 
576 F 2 d  loo0 11s Cr 19761 
I d  at  1001 Had rhe judge been writing in h a  own Second Clreut.  the contrmry 

rule eapouaed m Tod Y Unlled Stares 438 F 2d 222 12d Cir 19711. would have 
applied 
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No post.Kubrick decisions by the First Circuit Court of Appeals 
address medical malpractice actions brought under the FTCA, but 
a district court in that  circuit has a decision on point. and several 
other cams touch the subject. 

the court denied the government's 
motion to set aside the court's finding of liability lane basis for 
the motion being the Kubrick decision which came down after the 
triall. The ease involved an infant who was totally disabled as a 
result of a grand mal seizure on August 2,  1972. Although the 
claim had been filed in May 1974 W h i n  two years). the 
government argued that the infant's parents had known of the 
naval pediatrician's negligence as early as March 1972, because 
the doctor had treated the baby a month earlier, the mother ia 
registered nurse) had requested a neurological workup. the doctor 
had not done so, and the child also had "some type of seizures" 
as of March 1972." The court found that Kubrick did not apply 
to this case:'e 

Kubrick does not vitiate the basic law that there must 
first be an injury before there can be a cause of action, 
nor does it hold that a plaintiff has the responsibility of 
discovering negligence, however subtle, before it has 
caused an injury . . . , If mere negligent treatment, before 
any injury occurs, starts the running of the statute of 
limitations, then depending on the gap between treatment 
and the occurrence of the injury, a plaintiff could lose his 
cause of action before it even arose.'* 

In Foskey u. United 

Galorza v Zagurylo was not brought under the FTCA. but was 
a private medical malpractice action brought against a doctor in 
Puerto Rico. The First Circuit interpreted the Puerto Rieo statute 
of limitations.61 which stated that the action must be brought 

F. Supp. 1041 ID R I 1878, 18801 
ac 1067 

nt 1068. 
The Disfnct Courl also observed that the Supreme Court 19 saymg lm Kubnckl 

LhaI when one 1s toid that ~f *as 'hlghly probable a treatment caused a known 
injury ~f 18 suffleml to trigger the mming of the statutory t m e "  Id a t  1056 
Query whether this court would t&e the position that the Lime h e m i  Lo mn when 
B pslienl 18 perhaps advised that his "inpry could be from severd C B Y D ~ ~ ,  m e  of 
whch 1% medical frearmenf b) che goiernmenl, and 1s not advised that such 
trestmant W B Q  nsghgent Compare Fidler r Eastman Kdmk C o ,  114 F 2d 182 l is t  
Cu 18831 decided by the Fmf Cireuir three years later in a slightly different 
CO"LBXt 

"702 F 2d 29 (1st Cx 19831 
"PR.  Law8 Ann h t  26. B 4108 ISupp 18611 
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within one year of when the "damage" occurred. or one year from 
when the "damage" was discovered or should have been discov. 
ered (but still not later than two years from when the "damage" 
aecurredl. Plaintiff argued that "damage"' implied negligence, and 
so discovery of "damage" required knowledge that her treatment 
had been negligent. The court said that Kubrick "provides helpful 
guidance in analyzing this case,"82 and quoted K u b ~ e k  at great 
length, noting that the Supreme Court had concluded that "the 
limitations period began to run when the plaintiff knew of the 
existence and the cause of the injury."s3 The First Circuit found 
that Mr. Kubrick "had a stronger position in his contention as to 
the construction of the [FTCA] than does Ms. Galaria in the 
instant case,"a4 since it was "more plausible to argue that the 
word 'claim' includes the notion of negligence or malpractice than, 
as is argued here, the word 'damages' includes such notion."86 
Nevertheless, the court went on to reverse the district court's 
grant of summary judgment to the defendant doctor, on a 
technicality that a document relied upon was not part of the 
record. 

Another case not precisely on point. but still useful for its 
analysis. is a product liability action. Fidler V. Eostman Kodak 
Co.86 Some time after several myelograms were performed on 
plaintiff, she learned that some small amounts of the injected dye 
had been left in her, causing head and face pain. Over the next 
five years. plaintiff visited numerous doctors, and was told that 
the dye possibly was the cause, but no definite relationship could 
be established. Finally. she found a doctor who would testify that 
the dye had caused her injuries, and alleged failure to warn and 
breach of warranties against the manufacturer of a component of 
the dye. In analyzing Massachusett's statute of limitations,8' the 
First Circuit noted that Olsen V .  Bell Telephone Laboratories, 
Inc .88  (an "insidious occupational disease case'') held that 
plaintiff's "cause of action did not aceme before he knew or 
should reasonably have known that he had contracted asthma as 
a result of the conduct of the defendants."*s The First Circuit 
noted that, before Kubrick. several federal courts of appeals had 
adopted the rule that in FTCA medical malpractice ease8 the 

"702 F Zd at 31. 
"Id 
"Id  
"Id at 52.33. 
-714 F.2d 182 llst Ck. 18831. 
"Mass. Gen. L Ann. ch 260, 5 2A IWert Supp 19371 
"383 Mass. 171, 445 N E .  2d 508 610 118831 
"Ftdier at 196 lquallng Oilen, 445 N.E 2d at 511-121 
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limitations period did not start until plaintiff had "reasonable 
opportunity to discover each element of a cause of action-duty, 
breach. causation and damages"sO The Massachusetts court in 
Olsen rejected this rule and took an approach indistinguishable 
from Kubrick'a. Interestingly. the First Circuit also found that 
plaintiff had reason enough to know the cause of her injuries was 
the dye, even though most medical opinions she had obtained 
indicated this was only a "possibility." This "was enough to lift 
the issue of causation out of the realm of the 'inherently 
unknowable' wrong."81 The court painted out that if plaintiff was 
unable to find authority to corroborate her causation theory, this 
could simply indicate her case was weak.92 

In Richmon U. United States83 the First Circuit refused to apply 
the Kubrick rule where the plaintiff alleged a tort other than 
malpractice. Plaintiff had been assaulted by George Chalpin an 
January 11, 1979, and at  the criminal trial in December 1980 
learned for the first time that Chalpin had been under treatment 
by the VA for "nervous breakdown and emotional disturbances." 
Plaintiff filed suit on January 9. 1981. just within two years of 
the assault. but the action was dismissed for failure to file the 
necessary administrative claim. She later made a claim. and after 
rejection. again filed suit. She argued that the VA committed 
malpractice. apparently by failing to physically confine Chalpin, 
and that she only learned of the malpractice in December 1980. 
The court held that "Plaintiff was not B patient, and her difficulty 
is not. and ia not comparable to, B malpractice injury: it is simply 
that she did not realize there was another party she might be able 
to make a claim against."e* 

The court painted out that the limitations period ran against a 
pedestrian hit by B negligent driver, even if he did not know 
about the driver's employer or a bar that let the driver drink too 
much. The court also pointed out that even in Kubrick, "if the 
plaintiff knew of the injury, but failed to inquire and learn of the 
doctor's fault, the statute was not tolled.''aS One might question 
whether the First Circuit would apply this dicta in all circum. 
stances. What if there was no reaaon for a patient to suspect his 

*Id at  188. 
"Id at 200. 
T a m p o r e  f i d l r i  ir i ih Stoleson V. United States, 629 F 2d 126C 17th Cir 19801 

and Harriaon Y United Scatas. 708 F 2d 1023 16th Clr 19831. 
709 FZd 122 (1st  Cu 19831 
Id at  123 
Id 
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"injury" was caused by his doctor, rather than simply being a 
natural consequence of his illness?a6 

The court also cited a Massachusetts case holding that mere 
failure to disclose a wrongdoing. where there is no fiduciary 
relationship, is not a fraudulent concealment that  would tall the 
statutory periad.8' Would the First Circuit hold that a doctor. 
patient relationship is fiduciary for this purpose, and find that a 
doctor's silence thus is automatic "fraudulent concealment" so a8 
to tall the statute? Or would the First Circuit find no fiduciary 
relationship? If there is no such relationship, and a patient gets 
worse. or does not get as well as he had hoped, is it necessary to 
ask one's doctor "Have you committed malpractice on me?" for 
the purpose of creating a "concealment" if the doctor says "no"7 

Even further removed from the medical malpractice area is 
Rivera Fernonder V .  Chardon.Qa The First Circuit distinguished 
Kubrick irelied upon by the district court1 where teachers were 
given notice they would be terminated and were then terminated 
on schedule some time later. The District Court had held that the 
teachers knew of the "harm" when they received notice of future 
termination, and the period ran from that date. The First Circuit 
reversed, holding that the cause of action could not accrue until 
the teachers were actually terminated. The court painted out that 
in Kubrick, "plaintiff had no reason to know of the physical harm 
until sometime after it had occurred. The rule of accrual at  the 
time of notice therefore served to estend,  rather than to shorten, 
the limitations period."Qa 

The court held that the notice rule "had developed as a 
safeguard against unfairness to plaintiffs who, through no fault of 
their o m ,  are unaware of their injuries until after the tortious act 
occurs. , . , The notice rule does not, however, alter the general 
d e  that no cause of action exists until an unlawful act has 
occurred."'Qo 

Accordingly, when a possible choice exists between the "general 
rule" and the "notice rule." the rule a ~ ~ l i e s  that allows accrual 
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Premium Management, Inc i-. Walker1o1 (where plaintifl sued 
his insurance broker for bad advice about switching policies1 held 
that New Hampshire law never tolls the statute of limitations 
beyond the time when plaintiff should have discovered his injury 
and also that the injury was caused by defendant's "wrongful 
conduct,"l02 even where there has allegedly been lraudulent 
concealment, To the extent this implies that the action does not 
accrue until the defendant's conduct was discovered to be 
"blameworthy," the First Circuit noted that "the federal rule. at  
least in cases involving the United States. is different,"'03 citing 
Kubn'ck. Thus, the First Circuit has perhaps implied that Kubnek 
applies to all FTCA ca*es, not just medical malpractice actions. 

The Massachusetts District Court applied above proposition in 
Maslauskns V .  United Stotes.'04 This case was far removed from 
medical malpractice: plaintifl alleged he had been illegally incar. 
m a t e d  a8 a result of negligence by the United States Parole 
Commission and the United States Bureau of Prisons. The 
government asserted the limitations period began to run when the 
Parole Commission mistakenly reviewed plaintiff's case in July 
1979, whereas plaintiif asserted it did not begin to run until he 
was released from custody. The court wrote as a "general rule" in 
deciding the case that "[olrdinarily, a claim accrues under the 
Federd Tort Claims Act when a claimant learns of his injury and 
its cause."1o6 Kubn'ck was cited as authority. Evidently, this 
district court at least has accepted Kubn'ck as applying not only 
to medical malpractice case?, or even only to "discovery" casea 
(such as Un'e v Thompson), but t o  all claims brought under the 
FTCA. The court went an to find an "exception to the general 
rule" for continuing torts,lob relying on the Eighth Circuit 
decision in Gross v United States.1o7 

Finally, in VegcVeIei v .  United Stares.1ab plaintiff was a 
security guard employed by an independent contractor providing 
security at a government building; he slipped and feu while on 
duty, allegedly because of a floor wet from a dripping air 
conditioner. Although the accident occurred on January 27, 1980, 
he did not file B claim until April 1984. He argued his claim did 

648 F.2d 776 Ilst Clr 19811 
I d  81 783 
Id at 783 n.1 
6S3 F Supp 349 iD. Mass 19641 
Id at 351 
Id  
676 F.2d 296 18th Cb 
627 F Supp 773 iD P R 19861 

19821 see dm supm lexf ~ccornpanylng notes 66.66 
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not accrue until November 1983, when the State Insurance Fund 
made its final decision in the companion workers' compensation 
ease. The court dismissed, finding the eldm against the govern. 
ment accrued on the date he was injured. The court seemed to feel 
that  Kubriek controlled in this simple case where plaintiff was 
aware of both the injury and cause immediately. Plaintiff had 
argued that, because the workers' cornpensation statute prevented 
any suit against a third party (such as the government) until the 
workers' compensation case was decided, his claim did not accrue 
until then. The court found otherwise. analogizing plaintiff's 
"disability" to minority and insanity, which also do not toll the 
FTCA period. In those latter eases. however, guardians for the 
injured person could be appointed and sue an behalf of the person. 
The district court did not state whether it thought Vega.Velez 
would actually have been able to commence a suit against the 
United States, where such suit was forbidden by the Puerto Rican 
statutes, but a prudent claimant in the First Circuit would be well 
advised to go ahead and file the FTCA claim in any event.109 

V. SECOND CIRCUIT 
Several significant pre-Kubrick decisions have come out of the 

Second Circuit. Kossick v. United States.11o a ease that analyzed 
the "continuous treatment" doctrine, proved that dicta frequently 
outlives outcome. Kassick was a seaman who was negligently 
given a potassium iodide enema by the Public Health Service 
IPHSI in 1950, and required further hospitalization for almost a 
year He was later readmitted and finally discharged as "fit for 
duty" in November 1952, although he would have to use laxatives 
for the rest of his life. He made "occasional visits" to PHS 
facilities in later years. and filed suit in April 1963. The Second 
Circuit affirmed the district court's dismissal of the claim as time 
barred. Plaintiff had sought to toll the limitation period because 
of New York's "continuous treatment" doctrine announced in 
Borgio u. City of New York:"' "[A] claim for malpractice does not 
'accrue' so long as the plaintiff is under continuous treatment for 
the ailment as to which the malpractice occurred or for the 
malpractice itself.''112 

The Second Circuit found that federal, not state law determined 
when a eauae of action accrued under the FTCA, citing Quinton U. 

d s o  'rlendiola v Uniced SLaLes 401 F.2d 695 15th Clr. 19681 lapplying a 

30 F 2d 933 12d Cir!. c w t  denisd. 379 U S .  837 119611. 
12 N.Y 2d l E l  237 S Y S.Zd 319. 187 N E  2d 777 119621 
Koirick. 530 F 2d 81 934 
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United States113 and Hungerford u United States.'" The court 
said that Kassiek must have known of his injury shortly after the 
enema m 1950, and he "could have brought a wit  at  that 
time:"'lj the twoyear FTCA period did not begin "to m n  so 
soon.'' however. because "[clourts have long since rejected the 
mechanical concept that in all cases the limitation period neeessw 
ily starts the very moment that a suit can be brought.?118 

The court mote:  

There is much good sense in Chief Judge Desmands 
observation in the Borgia case that ' I t  would be absurd 
to require a wronged patient to interrupt corrective 
efforts by serving a summons on the physician or 
hospital superintendant . . .' [cite omitted] and this is not 
altogether without application when as here the summons 
would be served on the United States Attorney.LL7 

The court then went on to find that this Consideration would 
have expired in November 1962 when Kossick was discharged. 
that it wa3 "unreasonable" to postpone the period as long as 
Kossiek had a right to further treatment. a3 he had this right as 
long as he was a seaman. and also chat it doubted that New York 
courts would have reached a different result. 

Although the Second Circuit may not have realized it at  the 
time, Kossick was to become a leading case p r e  and post.Kubn'ek 
for the proposition that the "continuous treatment" doctrine 
could have vitality in FTCA medical malpractice case$. 

Another significant preKubrick case in this area was Toal v .  
United States.11' which involved a patient who had been injected 
with pantopaque dye by a VA doctor who then tried but failed to 
remove it (he also did not note this failure in the medical records). 
The VA doctors assured Toal it was normal not to remove all the 
dye. and when Toai was in an auto accident twelve days later he 
thought the dye had merely aggravated some of the subsequent 
accident injuries. I t  was not until a year later he discovered the 
dye itself had encysted onto his brain tissues. Citing the Q u n t m  
rule. the court upheld the lower court's finding that Toal could 
not have been expected to know his headaches were caused by the 

"301 F 2d 234 16th Cn 19621 
,307 F 2d 99 19th Ck 19621 

' Kusrwk, 330 F Zd a t  936 
" I d  
" I d .  1quafmg Baigm 12 N Y  Zd sf 1561 
"438 F2d 222 12d Cn 19718 
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dye on his brain. 88 opposed to his thinking the dye combined 
with the auto accident caused his pain: "This is not to say that 
one who knows he has suffered damage from medical malpractice 
may postpone an action until che full extent of that damage is 
ascertained."11g In this ease, however, the assurance8 that every. 
thing was normal and the failure to note that the dye had not 
been removed "prevented T a d  from learning that any act of 
malpractice had oecurred."'z0 

Kelley V .  United States'*' was not a medical malpractice case 
but it shows a contrast to other circuits' post-Kubrick decisions. 
On November 8, 1972, Keliey was hit by B car driven by Hunt, a 
Department of Agriculture employee on official business. She sued 
Hunt in a state court and his insurance company defended. Hunt 
had reported the accident to his federal supervisor, who had an 
investigation made: however, Hunt did not deliver the suit papers 
served on him to his supervisor, as required by federal regula. 
tions. Early in December 1974, just over two years after the 
accident, Hunt's insurance counsel sent the pleadings to tho U.S. 
Attorney's office. This office promptly certified that Hunt had 
been within the scope of his employment, and the month 
afterward removed the case to federal court under the Drivers' 
Act portion of the FTCA (which requires that the United States 
be substituted for the federal driver).1zz Plaintiff filed a FTCA 
claim in May 1975. The district court denied the government's 
motion to dismiss, because "plaintiffs were not at  fault. [and] had 
pursued their suit diligently," and the government had had a duty 
to inveatigate the accident and certify Hunt's status: "[T!he 
government could not lull plaintiffs into a false sense of security 
by waiting until plaintiffs' time to file an administrative claim 
had expired and thereupon move to he substituted and to 
dismiss."'~3 

The Second Circuit found that "[nlo questions of immunicy or 
jurisdiction are generally involved,"'2' examined the legislative 
history of the FTCA. and quoted the Supreme Court: "[Wlhen 
dealing with a statute subjecting the Government to liability for 
potentially great sums of money, this Court must not promote 
profligacy by careless construction. Neither should it as a 

"Id at 225 lcifing Ashley Y. United Stares 413 F.2d 490 19th Cr. 196911 ,.. .,a. 
'' 568 F.2d 239 12d Cir 19781. 
"'28 U S  C B 26791bi 119821 
',E68 F 26 BL 262 

"'Id 
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selfhppointed guardian of the Treasury imprint immunity back 
into a statute designed to limit it."i26 

The Second Circuit found that Kelley, "by the very fact of the 
United States Attorney's certificate [of within scape of employ. 
ment] [is] identified as one of the classes of tort c a s e  in which the 
United States has waived immunity, and the [FTCA Drivers Act] 
explicity confers jurisdiction on the district court in such federal 
cases."126 

The court did not explicitly find when it thought plaintiif's 
claim had accrued, but simply found it timely either on the basis 
that suit had been brought against the employee within two years 
(analogizing to the FTCA periodl, or that a suit had been timely 
brought against the employee within the State statute of limita. 
tions. 

The decision did not discuss when a plaintiff with "due 
diligence" should have "discovered" the government's role, and so 
is not directly contrary to Kubnck.  Other circuits in the post- 
Kubrick era, however, have likened "discovery" of rhe 
government's role to learning of "negligence," which is not 
required under Kubrick before a~crua i . '~ '  Thus far. no other 
circuit has followed Kelley. and several have roundly criticized it, 
but it has not yet been disowned by the Second Circuit. 

PostXubrick, the Second Circuit has not addressed FTCA 
limitations issues in the context of a medical malpractice action, 
but Barrett v .  United StatesLz8 came close. Plaintiff Barrett was 
the daughter of decedent Harold Blauer, who was an unknowing, 
involuntary subject of Army chemical warfare experiments in the 
1950s. The Secretary of the Army revealed the Army's role in 
1975. Blauer. a civilian being treated at  New York State 
Psychiatric Institute. died after being injected with a mescaline 
derivative. Agents of the Army allegedly covered up the affair, 
and the autopsy listed as muse of death "Congestion of the 
viscera; Coronary orten'osclerosis. sudden death after intravenous 
injection of a mescaline derivative."1a8 Blauer's survivors had 
brought an action for medical malpractice agmnst New York 
State in 1953, and the district court accepted the government's 

m.Id 81 262-63 Iquoting Indmn Tawing Ca. v United States. 360 U S  61. 68-69 
1l96511. 

"id at 263. 
' l e e ,  e g ,  U"il&nnon Y United States. 617 F.2d 898 14th C a I .  eeii denied 469 

U.S 906 119821, WaUman v Gross. 637 F 2d 644 18th Cu 19601, crit  drnrrd 4 5 1  
U.S. 893 !19811. 

' 5 8 9  F 2d 321 !2d Clr 19821, c w t  dsnird 162 U S  1131 119831 
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argument that, under Kubrick, plaintiff's action was untimely 
because in 1953 the estate knew of the injury (death) and the 
cause, at least in part (mescaline derivative injection). The Second 
Circuit, however, found that while Blauer's survivors were aware 
in 1953 of some ''critical facts," they were not aware of the 
"critical facts about causation and who inflicted Blauer's injury." 
which ''were in the control of the Government and very difficult 
for his estate to obtain."'so The court made the point that "The 
gravamen of the FTCA claim is the real reason Blauer died was 
not medical incompetence, but the fact that  he was used as a 
human guinea pig."'31 

The court also distinguished cases holding that the identity of 
the government as a defendant need not be known in order for a 
FTCA claim to accrue132 because those cases did not involve the 
government's active concealment of its role.193 The court found 

' that  in Barrett, a8 in Livrio v .  United States,134 "[!]his ease 
presents an instance in which knowledge of the identity of the 
tortfeasor is a critical element to the accrual of a claim."'35 

The Second Circuit probably most honestly expressed its 
feelings when it quoted the District of Columbia Circuit's opinion 
in Fitrgeraid v .  Searnan~:'~~ "Read into every federal statute of 
limitations . . . is the equitable doctrine that in case of 
defendant's fraud or deliberate concealment of material facts 
relating to his wrongdoing. time does not begin to run until 
plaintiff discovers, or by reasonable diligence could have discov. 
ered, the basis of the lawsuit."l3' 

The Second Circuit also wrote earlier in the Barrett opinion: 
"The Supreme Court recently discussed the extent of knowledge 
which a plaintiff must possess in order for his elalms to accme 
under the FTCA [in Kubriek]."1na 

The above sounds as if the Second Circuit is ready to appiy 

"'Id. 
'I Id. 
"%#. Wollrnan Y Gross 631 F 2d 544 16th Cir 19801. w f  d m d  454 US. 893 

119s11. 
'' Cvriausiy the Seeand Cncuif dirtmgumhed e s s ~ s  where ~gnorar 

government's role did nol toll Lhe FTCA period heeauae there WBQ 
concealment Im particular Wollman v Gross,. and yec never cited 
Umted States m general ~ n p p ~ r f  of its poiition. 

"485 F Supp. 1274 IE D Mieh 
,'Barnet$ 689 F 2d at 330 iquoti 
"586 F.2d 220 1D.C. Cir 19771. 
'~B~.rmff sf 327 IquoLmg Fifigemld sf 2281 
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Kubriek's reasoning to all FTCA cases. not just medical malprac. 
tice or "discovery" eases. 

In Comm v .  United States.L3g decided before Kubnck, the 
Second Circuit vacated a district courts dismissal of the suit as 
time barred. An infant with meningitis was mistakenly diagnosed 
an April 16, 1971 at an Air Force hospital as merely teething with 
a cold. Later. in April, a naval hospital correctly diagnosed 
rneningitis.l*o The infant recovered, but later suffered from brain 
damage and physical problems. The claim was not filed until 
January 1974. The Second Circuit remanded. finding on the record 
before it "a genuine issue of material fact existed as to when a 
reasonable person in the position of the childs mother should 
have realized that negligent malpractice had occurred."'4' 

The matter was again before the district court. which held a 
trial. and then withheld decision pending the Supreme Court's 
decision in Kubnck. After Kubrick. the district court decided that 
Kubrick foreclosed the Suit as time barred;dz The court found 
that the child's mother became aware of the misdiagnosis and 
that he was critically ill at least by early May 1971. The child was 
seen as an outpatient at the naval hospital in summer and fall 
1971. during which time the mother became aware that the child 
had "some" brain damage. had impaired sight and hearing, and 
was failing to develop normally. Plaintiffs argued that they first 
learned that the misdiagnosis and delay caused these problems 
when a civilian doctor told them so in April 1972. The court found 
that plaintiffs had not exercised due diligence: "The facts 
possessed by plaintiffs [i.e., child suffering brain injury. misdiag- 
nosis] should have suggested the possibility of cause and effect. 
In  any event, they were more than sufficient to alert them, in the 
exercise of reasonable diligence. to seek 

The court thus found that to take advantage of the "blameless 
ignorance" rule. plaintiffs must be reasonably diligent:" 

A few other district court cases are worth examining. In Lee i: 
United States .L46 Kristen Lee, age 3.112 years at time of filing of 

635 F Zd 749 IZd Clr 19761 
Id at  761 ldrsiinring opinion1 
Id 
Camire v United Stares. 189 F Supp 996 (S D Z Y 19808 
Id a i  1002 
Id aL 1003. Cornpore i rvayo  v United States 766 F 2 d  1416 (10th Clr 19651 

and Fernandei Y United States 673 F 2d 269 19th Ca 19321 uifh Sastrsmrb b 
Unfed States. 737 F 2d 666 17th Cw 19841 for differrng treatments of this iswe 

"485 6 svpp 863 iE D Z.Y 19801 
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the claim, was alleged to have been injured at birth through 
malpractice at  an Air Force hospital, causing brain damage. In 
this case, the court found that. although Kristen's parents were 
aware of certain irregular procedures at  birth, they were not 
aware that these had caused their child's problems. This they 
learned just within two years of filing the claim, when a civilian 
doctor told them Kristen's problems were not genetic or h e r d .  
tary, but were due to an "insult at  the time of birth.""6 The 
court observed that, unlike "the usual personal injury case," in 
medical malpractice actions 

[tlhe patients may not know that they have been injured 
or, if they do, they may not know what acts of their 
doctor have contributed to the injury. The doctor will 
hardly be inclined to proffer information which may lead 
to action against him, and relying on his vastly superior 
knowledge and experience, the patients may be slow to 
learn the critical facts.147 

The court noted Kublick,  then recently decided, and wote :  "In 
the end the [Supreme] Court made the test whether a 'reasonably 
diligent' claimant knows enough 90 that he 'can protect himsoif 
by seeking advice in the medical and legal community.' [citation 
omitted] At this point the claim 'BCCNBS' . . , ,''lib 

The court also wrote that the Supreme Court in Kublick 
"indicated that to know the 'cause' the plaintiff must know 'who 
has inflicted the injury.' [citation omitted] In an action for medical 
negligence the 'cause' which is at  issue is the act of the defendant 
which gave rise to the injury.""a 

Although this may not invariably be the case, in this instance 
once plaintiff was aware that an "injury" was "caused" at  birth, 
she would know "who" had caused the injury. 

Mortensen V .  Unrted States15o was decided after Rubrick. and 
indeed cited that Supreme Court ~ a s e , ' 5 ~  but curiously, looked 
largely to a 1962 court of appeals case in the Fifth Circuit for the 
law: "In general. pursuant to [28 U.S.C.] Section 2401(b) 'a claim 
for malpractice accrues against the government when the claimant 
discovered, or in the exercise of reasonable diligence should have 

Id  at 885.  
Id at 866 
Id 
Id  at 887 
509 F Supp 23 IS D N Y 19801 
E g .  id. at  27-29. 

27 



MILITARY LAW REVIEW [Vol. 117 

discovered the acts constituting the alleged malpraetice."'j2 

Focusing on the "discovery" aspect, the district court then 
mote: "In [Kubrick], the Supreme Court addressed the question 
whether the discovery rule applies to a claimant who knows the 
fact and cause of his injury. but who is unaware that his legal 
rights have been violated. The Court concluded that it does 
not,,,'53 

This is certainly a different approach from other eases and may 
reflect a misunderstanding of the "discovery rule." The district 
court ignored Kubriek's lengthy discussion of Urie v Thompson 
and that Kubdcb in fact did adopt a "discovery rule," with 
limitations. A "discovery rule" postpones accrual past the time of 
infliction of injury until the "discovery" of certain facts. To say 
that B "discovery rule" no longer applies once facts are discovered 
is really only to say that once those facts are discovered. accrual 
will not wait upon discovery af additional facts. 

Mortensen was injured in a shipboard accident m September 
1976. was treated at  Public Health Service clinics from February 
to July 1916, and from November 1977 to August 1978. He was 
told he had a nerve injury that would improve with time but 
would take a long period to heal. He also saw private physicians 
in the interim period IJuly 1976.November 19771, and was told in 
February 1977 he should have surgery. Plaintiff sued the s h i p o m  
e m  and they impleaded the United States in December 1977. An 
administrative claim was filed in May 1979, alleging malpractice 
in falling to follow-up, incorrect diagnosis, and failing to perform 
surgery when it would have helped. The court held that the cause 
of action did not aceme upon plaintiff's discharge in July 1976 
but rather in February 1977. when he was told he should have 
surgery. Although he had not been told at that time his condition 
was aggravated by PHS negligence, he should have, with "reason. 
able diligence, discovered the alleged negligence of the PHS."lb' 
The court pointed out that plaintiff "was not at the mercy of the 
PHS"'66 8 8  of that date, and it was incumbent upon him to make 
inquiry within the fallowing two years. 

Plaintiff had also claimed that his "continuous treatment" from 
February 1976 through August 1978 should toll the statute. The 
court found that there was no continuous treatment during the 

Id sf 27 lquoling Qumton , United Scares 304 F 2d 234. 240 (6th Cir 196211 
I d  at 28 
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interim period and that during that period the "mere existence of 
this right [to treatment by PHS] is not sufficient to provide the 
continuity needed to toll the statute of limitations."'66 The court 
cited Kossicb v .  United as support for this position, 
although it also cited Kossick as the source of the "well- 
recognized continuing treatment theory."'ja 

As plaintiff filed a claim in May 1979, one might think that any 
"malpractice" committed by PHS after May 1977 would still be 
actionable !i.e., the entire second period of treatment). Neverthe. 
less, the court held that all claims of malpractice for this period 
were "identical" to the claim that accrued February 1977, i .e,  
failure to followup plaintiff's condition. Where the only claim 
really was failure to follow-up. a later failure to follow-up does not 
create a new cause of action.'*e. This case is thus useful for its 
analysis of continuous treatment and failure to followup, but its 
analysis of Kubrick and the "discovery" rule are of limited value. 

In De Girolamo v. United States1Bo the district court dismissed 
plaintiff's claim as time barred. Plaintiff sustained knee injuries in 
1969, was treated by VA facilities in 1969.1975, and in October 
1975 underwent a menisectomy to remove torn cartilage. Within 
four months his knee rendered him "virtually immobile," and in 
July 1976 private physicians told him that a piece of cartilage 
had been left in the knee. In September 1976 VA doctors toid 
plaintiff that  it was very common that some cartilage was left 
after menisectomies, and he was treated by the VA through May 
1978. Plaintiff filed suit in May 1979. 

The court found that plaintiff's cause of action accrued at  least 
by late 1976, when he knew of both his injury (knee) and its cause 
!cartilage left in knee). The court noted that "[tlhe accrual date is 
often postponed . . . in cases where a patient is receiving 
continuous treatment from a given physician and relying on his 
advice."'61 The reasons for this are that "it would obviously be 
both absurd and inappropriate to force a claimant to institute suit 
against either a hospital or a physician while still undergoing 
corrective medical treatment'"62 and "it prevents the concealment 
by physicians of malpractice acts until the time in which to sue 
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has expired."'68 I\'evertheless, the court recognized that the 
continuing treatment tall "is lifted when the facts became 'so 
grave as to alert a reasonable person that there may have been 
negligence related to the treatment received . . , ' "164 and the 
toll "has no merit when a person knows of the acts constituting 

The court also noted that the continuing treatment 
toll is often lifted where later different government treating 
physicians are not accused of malpractice. 

Plaintiff argued that because the VA doctors advised him that 
the menisectomy was not negligently performed, the government 
misled him and caused the delay in bringing the action. Rejecting 
this, the district court wrote: 

If this position were accepted, the natural corollary would 
make it incumbent upon the VA doctors to admit their 
acts of malpractice. No court can force B Government 
defendant to admit its malfeasance or suffer the eonse- 
quences. to wit, toll the Statute of limitations until an 
injured party has actual notice that a particular act 
constituted malpractice.lbb 

The Court also rejected tolling the period in light of "fraud' or 
"misrepresentatiod by the VA doctors, because plaintiff failed t o  
show fraud. I t  expressly did not decide if fraud would toll the 
statute on equitable pr ine ip le~ .~~ '  

In Rispoli v .  United States,lBB hlr. Rispoli severely injured his 
leg in rn auto accident, was initially treated in a private hospital 
and then transferred to a VA hospital, where he underwent a 
number of complex and painful skin graft8 in an attempt to close 
the leg wounds. During his treatment he complained about one of 
the treating doctors. After one of the s k i y e a f t  procedures in 
January 1916, the leg wound was successfuly covered but the heel 
and top of his foot had come off completely. He was assured they 
would eventually heal. although they did not, and he later saw a 

"Id BL 781 
"Id (quoting Refly Y Unired Stares. 513 F 2d 147 18rh Ca 19751 B 

preKuknck case1 
" W  (quoting Tyrmnslu Y United Sfsfes, 181 F 2d 257 13d Clr  19731, another 

preKuknck decision] hfler X u k m k ,  m e  might 'me that knowledge of the 
negligence is not required to 'unfou the e~nfmuing  treatment exciptmn. merely 
knowmg the mwr) and i ts  cause would be sufficient 

"Id at 782 Compare fhs position with the language about fiduciary obhgations 
m Hmison Y United Stales, 70s F 2d 1023, 1028 15th Ck 19831 

"'Id nL 783. Campors De Gimiomo uilh Holmberg v Armbrechl, 327 C S 392 
119461 

"'676 F Supp 1398 IE D N Y 19831 
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civilian doctor in late 1977; he filed a claim on April 13, 1978. The 
government moved to dismiss Rispoli's action as time barred, 
suggesting that the claim accrued when Rispoli expressed dissat. 
isfaction with his VA doctor. The court examined the record and 
found that Rispoli was only complaining about the doctor's 
abusive manner and not that his medical treatment was improper. 
"A patient's complaint about B doctor's bedside manner is 
insufficient to mark the accrual of a patient's claim of malprae. 
tice."18@ The government also suggested that Rispoli was aware of 
his injury in January 1976, when he knew "parts of his foot were 
missing. However, [the court said] in this case, this awareness 
does not constitute knowledge of an injury" since he had been 
told to expect severe pain and complications."0 The court said: 

A plaintiff should not he deemed 'armed with the critical 
facts' [under Kubrick] where Ill he knows B procedure 
normally involves the type of results that also could be 
considered signs of malpractice; and 121 he is assured by 
his doctor that  his pain and unseemly sideeffects are 
normal given the nature of the treatment. 

. . . .  
, , , Where a patient has been toid that complications will 
arise and. when they do arise, is told further that they 
can be treated, he cannot be deemed to have knowledge 
of an injury. In such circumstances, he can only be 
deemed to have knowledge after a sufficient period of 
time has passed so as to alert him that the treatment is 
unsuccessful."l'l 

This holding is logical and deserves to stand on its own. 
However, the district court essentially said it was basing its 
holding on Kubrick, in which, said the district court, the Supreme 
Court 

held that a claim accrues when the claimant has discov- 
ered or, in the exercise of reasonable diligence, should 
have discovered, the existence, permanence and physical 
cause of the injury. regardless of whether he believes he 
has an actionable claim . . . . In other words, a claim 
accrues when B claimant is 'armed with the facts' of both 

"'Id at 1402 lciring DeWet v United States, 593 F Pd 276 17th Cir 19701, ieu'd 
an raheanng, 618 F Pd 114 17th Cir 10801 B preKubiiek cmsl DeWitfs pnnclpd 
holdmg vas overruled by Kubrick 

x-"ld. at 1402. 
Id. at 1402.03 
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the existence of his injury and its causation sufficient to 
alert him that a basis for investigating the possibility of 
malpractice exists.172 

I t  may be that in adding the word "permanence," the district 
court had in reality gone beyond Kubrick's actual holding. Both 
the Ninth Cireuit1'2 and the Tenth Circuit"' have held that 
knowledge of the "permanence" of the injury was not necessary 
to start the period running. A n  obvious distinction in Rispalt were 
the doctor's assurances that his condition was not permanent. 

In Kelly u. United States ,17i  plaintiff was treated for bleeding 
ulcers in 1964 at  a VA hospital, and alleged that as a result of the 
surgical procedures. he suffered from "dumping syndrome." 
Plaintiff was clearly aware of his injury and its cause by July 
1966, but he claimed. among other things, "continuous treat. 
ment." and that the statute was tolled by his "mental incompe. 
tency" (he had been treated at the V A  in 1964 for an "obsessive 
personality disorder"), 

The district court found that, although the "continuous treat. 
ment'' doctrine had been "favorably mentioned [in Kossick],""e 
the court had not found it applied in any federal decision. Instead, 
"[tlhe eases typically assume its existence and find it inapplicable 
on the facts.""' AS in De Girolarno. the court discussed the two 
rationales for the continuous treatment exception, noting that 
"[tlhe doctor may be tempted to conceal from the patient the 
things he should know" and also the confidential relationship 
[between doctor and patient] excuse8 the making of inquiry which 
questions the care which has been or is being given during the 
existence of the reIatianship.''s The court also noted that an 
"investigation" might actually interrupt the care being given. 

Ultimately. the district court found that the above reasoning at 
moat excused a patient from making more diligent inquiry than if 
the treatment had ended. Accordingly. "the continuous treatment 
doctrine is not an exception to the requirement of reasonable 
diligence set forth in the Kubn'ck ease but rather a factor in 
determining whether that requirement has been met.""g Ab 

I d  a t  1401.1402 IKubnck Ckatrons ormfred! [emphasis added, 
Ashley Y United States 413 F 2d 490 19rh Cir 19591 
Robbins % United Sfstea. 621 F 2d 971 110th Cir 19801 
5 5 1  F Svpp 1001 iE D S Y  19831 
Id sr 1003 
Id 
Id 
Id at  1004 
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plaintiff knew of his injury and its came in 1966, the doctrine was 
not available for him. 

The court also noted that mental incompetency in general does 
not toll the period under the FTCA. I t  aaid in dicta, "[tlhere may 
be an exception when the mental condition bears on plaintifrs 
ability to understand the nature and cause of hie injuries,"'8o but 
then found that plaintiff's statements in 1965 and 1966 "clearly 
reflect such an understanding."1~' 

Dundon v .  United States1Bz denied the government's summary 
judgment motion, finding the claim was not time barred. Dundon 
had headaches and evident personality disorders, and was treated 
by the VA from 1970.1975 for psychiatric illness, including 
electroconvulsive therapy. In July 1975, he received a neurological 
workup, and he and his parents were informed he had B brain 
tumor in Augusr 1975. After operations in October and November 
1975, the tumor burst. He lapsed into a coma in January 1976, 
and died September 30. 1977 (after being comatose for twenty 
months). Plaintiff parents filed their claim in January 1979. 
alleging bath misdiagnosis and negligence in the surgery. The 
government argued that the critical facts were known in August 
1975 !at least as to the misdiagnosisl, while plaintiffs argued the 
action accrued when the true extent of harm became known, Le., 
upon death. that  "continuous treatment" tolled the statute and 
that decedent's mental incompetency tolled the statute. 

The court assumed for the purposes of the motion that the 
claim accrued August 1975. I t  rejected plaintiffs continuous 
treatment theory !dm citing Kellyl. finding the doctrine may 
exist !under Kossickl but was inapplicable an the facts. I t  found 
that the doctrine "presupposes more continuity of treatment than 
occurred here," which in ca8e was "a series of different physicians 
in different departments in different VA hospitals."l$a The court 
also recognized that continuous treatment at  different government 
facilities is not enough to invoke the doctrine where the later 
government treatment is by others not accused of malpraetice.184 

The court then examined the mental competency issue. I t  
acknowledged that disability due to mental incompetence does not 

%Id at 1005 Icitmg Zeidler v United Stater. 601 F Zd 527 110th Cr. 197911 
"Id 
"659 F Sumo. 469 IE D.N Y 19831 
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toll the FTCA limitation period.'aS The court then wrote, however: 

To treat this caae as one involving mere mental incampe. 
tency in the general sense proffered by the government is 
to lose sight of the decedent's extraordinary situation. 
The decedent's mental condition, allegedly caused by hs 
treating physicians, directly prevented his understanding 
the nature and cause of his injuries.'86 

The court observed that 

[dluring the comatose period, the decedent clearly was 
incapable of comprehending the elements of possible 
malpractice or of pursuing a remedy for the injuries 
sustained. More significantly, the very tort that allegedly 
forms the basis af this suit caused that incapacity. The 
effect of the operations was t o  take away the decedent's 
mental functions entirely.'s' 

The court relied on the Tenth Circuit's Zeidler v United 
StateslSB for a "narrow" exception for "brain damage or destruc- 
tion" that tolled the statute: "The exception is narrow and merely 
prevents 'blameless ignorance' from being penalized. by avoiding 
the anomalous result of having an arguably wronged comatose 
patient denied his right to press a claim by virtue of the very 
malpractice of which he seeks to complain."'aQ 

The government argued that a guardian could have been 
appointed for the decedent, but the court rejected this. because 
decedent was af age and had not been declared legally incompe- 
tent lignoring whether or not plaintiffs or others should have 
taken this step). The court then found that, assuming the elom 
accrued in August 1975, it then became tolled after five months 
in January 1976. and did not start to run again until the death in 
September 1977. Parent's filing of the claim sixteen months after 
the death was thus after only twentyone months of the twa.year 
period had elapsed, and so was timely. This last was partly based 
upon Kew York's wran&l death statute. which made the 
wrongful death claim dependent upon the ability of decedent to 
have made the claim had he lived. Since decedent could have filed 
in January 1979 if he had come out of the coma in September 
1977, his parents could file then also. 

.'id at 474 
"cId 
'id 
"601 F Zd 627 (10th Cir 19791 

F. Supp a t  4 7 5  
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Interestingly, the court. in citing Kubrick earlier in the opinion, 
wrote that  the Supreme Court had held that "under the [FTCA], a 
tort claim occurs when the claimant has discovered, or in the 
exercise of reasonable diligence, should have discovered. the 
existence, permanence and physical cause of the injury, whether 
or not he has m actionable 

The district court, as in Rispoli, Beems to have gone slightly 
beyond Kubrick, and has even extended this discovery of "perma. 
nence" of injury to nonmalpractice FTCA claims as well 

This opinion is also interesting for what the court did not do, 
i.e.. consider whether a w o n &  death claim under the FTCA 
could ever accrue prior to death. The approach of the Seventh 
Circuit's Fisk U. United States181 would surely have made analysis 
of this case less complicated. 

Lotrionte U. United States182 was decided twenty days after 
Dundon, and involved a veteran who died of a heart attack on 
April 11, 1918 while being treated in a VA hospital. The court 
mote:  

In a federal tort claim arising out of an allegedly 
wrongful death, the cause of action accmes at death. In 
the absence of an allegation that the defendant covered 
up evidence that would prove the physical cause of death, 
the running of the two-year statute of limitations is not 
tolled until plaintiff discovers that she has a legal came 
of action.'$$ 

Accordingly, a claim had to be presented to the appropriate 
federal agency by April 11. 1980. Although plaintiff produced 
copies of letters dated April 9, 1980 to the Public Health Service, 
the court held that, because these letters were not received by 
April 11 (and also that they were sent to an "inappropriate 
agency"), the claim was time barred. 

From the wording of the decision. the court would seem to be 
holding that even in medical malpractice cases, a wrongful death 
claim accrues at time of death, unless fraud is alleged, and that 
Kubrick supports this. Compare this to In Re S w i m  Flu Products 

Isrld at 171 lsmphasis added). 
" 6 5 7  F.2d 167 (7th Cir 19811 Fisk held Lhsl a elurn for wrongid death accmed 

at Che time of death. regardless of &he time of q u r y  or plunf~lf's knowledse of nfs 
cause See infra terr accompmylng noles 439-41 

"'560 F Supp I1 1S.D N Y 19831 
'*'Id at 42 I C L ~ L O J  Kubtirkl 
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Liability Litigation.'B' which applied the same "knowledge" 
standards to the survivors as to a plaintiff suing for his own 
injuries, and cited Kubrick as authority for its position. Note also 
that. unlike Dundon, the Lotrionte court did not consider whether 
the wrongful death action could be maintained under New York 
law. 

In Schraer U. Chrnura'@s plaintiff mother was attended at  
childbirth by Dr. Chmura. who performed an episiotomy on July 
9, 1983. On August 25, 1983. Dr. Chanatry examined plaintiff and 
told her the anal sphincter had been torn. Surgery to repair the 
laceration and other related complications was performed in 
September 1984 and June 1985, and as a result plaintiff could 
only deliver future children by caesuean section. Plaintiff said she 
first realized Dr. Chmura had caused her injury in September 
1984. when she saw what Dr. Chanatry wrote on a medical 
insurance form. 

In January 1986 plaintiff sued various defendants. including Dr. 
Chmura, in New York State court. The United States attorney 
removed the case to federal court and certified that Dr. Chmura 
had been an employee of the Kational Health Services Corpora. 
tian, a government agency. The government moved to substitute 
the United States and to dismiss for failure to file a timely claim. 

The district court dismissed. citing Kubrick: "[tlhe victim need 
not know that the cause of the injury was negligence. but the 
Statute of limitations begins to run if the cause of the injury was 
known and further inquiry would have led to discovery of the 
negligenee."lo~ 

Plaintiff knew of her injury on August 25, 1983, knew it was 
related to childbirth. and that Dr. Chmura had done the delivery. 
Although plaintiff at  that time was not awue  of the "technical 
cause" of the injury. further inquiry then would have led to 
discovery of Dr Chmura'a arguable negligence. "Once a victim 
knows of the injury and of the cause of the injury. the burden is 
on the victim to inquire further and discover that a defendant's 
fault caused the harm."187 

Not discussed was the issue of knowledge of the United States 
as a party. Plaintiff had sued Dr. Chmura within the 2.1 2 year 
New York medical maloractice statute of limitations (accardine to 

'"761 F 2d 637 19rh Ca. 19851 
"634 F Supp 941 IS D N Y 19861 
'.Id at 943 iclrlng Barreif1 
' I d  
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the opinion), but evidently was unawae that the doctor was a 
federal employee. Plaintiff might have made a Kelley argument, 
and claimed that her ignorance of the doctor's status excused the 
failure to file a timely FTCA claim lwith possibly better luck in 
the Second Circuit than in athersl,'Qe but apparently never did, In 
any event, suit was not brought within two years 1"analogizing" 
to the FTCA period as Keliey had) and there wa8 no issue of the 
government lulling plaintiff into forgoing suit, 

Kubn'ckqpe issues were also addressed in the following Second 
Circuit district court cases. 

In Snorgrass v United StateslBQ plaintiff alleged wrongful 
imprisonment by U.S. Customs agent8 upon arrival at  an airport. 
He later moved for leave to also file a claim against the DNg 
Enforcement Administration IDEA). The court denied the motion, 
holding that even though plaintiff did not how the DEA was 
involved. there had been no government concealment to trigger 
the "diligence" and "discovery" rules under Kubn'ck and Bomett, 
and the cause of action accrued at  the time of injury. 

Smithermon v. N Y.C. Dept. of Corrections Investigations 
Complaint Unitzoo was a civil rights action, under 42 U 
# 1983, which, however, was essentially a medical malpra 
action against state prison officials. The court wrote "plaintiffs 
claim in this case accrued at  the time he knew or had reason to 
how of the injury that is the basis of his claim."201 The court 
held that neither delay in delivery of medical records later 
requested, nor subsequent side effects that  were related to the 
original injury delayed the accrual of the cause of action pest tho 
date medical treatment was terminated (August 3. 1977). Kubriek 
was not cited, and no consideration was given to plaintiff's 
knowledge of the ' ' C B U ~  of his injury, although here the 
implication is clear that if plaintiff knew he had been "injured, in 
this sense, he must have k n o w  who "injured' him. 

Zenobi u. Exxon Co., U.S.A.ZaZ held in a suit alleging violations 
of federal regulations in petroleum sales that plaintiff's being 
unawae of his legal rights li.e., the regulations) "is insufficient to 

Wilkvlaon V. Cnited Stace6 677 F 2d 998 14th C 
!19821, and Uollman Y Gross. 637 F 2 d  5 4 1  !Srh C 
893 119s11. 

"'See Kellev v United States, 568 FZd 2E9 IZd 

' O ' M  81 878 
'*'577 F. Supp. 614 ID Con" 19831 
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delay the accrual date of his cause of action against Exxon." 
citing K~brick.20J 

Finally. in Kramer v .  Secretary, LIS. Dept. of the Amy,204  a 
government contractor alleged that government employees had 
revealed information that were her trade secrets. The district 
court wrote: "The standard under the FTCA is that a cause of 
action accrues when the injured party knows of the injury and its 
probable C B U S ~ . ' ' ~ ~ ~  

Courts in the Second Circuit have not been slow to extend the 
Kubriek doctrine beyond the medical malpractice area. 

VI. THIRD CIRCUIT 
One preKubriek decision by the Third Circuit that has retained 

considerable vitality in the post.Kubn'ck erazo6 is Ciccarane L. 
United Stntes.20' In Cieearane an Army veteran received diagnos. 
tic treatment at  a VA hospital for recurrent bouts of bacterid 
meningitis. On July 14, 1963 methylene blue dye was injected into 
his spinal column: as he was being helped off the operating table. 
he fell and broke his nose. That same day he complained of pain 
and numbness in his legs. His conditioned later worsened, and he 
was unable to walk until he started to improve in September 
1963. He was discharged in November 1963, and from then 
through July 1965 he sporadically visited the VA hospital and 
also consulted other government and private physicians. On July 
8. 1965, he told a VA neurologist the blue dye treatment "had 
caused a drastic change in his physical condition."zoe Plaintiff 
filed suit on September 29. 1967. alleging negligence in the blue 
dye treatment: after a trial the district court found the claim was 
time barred and also that no malpractice had been committed. 
The Third Circuit affirmed both findings, but in so doing wrote 
some interesting dicta that is still cited by the federal courts. 

The Third Circuit found that in general the limitation period 
commences "when a trauma coincides with the negligent act and 
some damage is discernible at the time, even though the ultimate 

I d  af 617 
623 F. Supp 606 iE D N Y 19851 
Id at 509 ieicing Xubnei and Peterson > United Sfsfes, 654 F 2d 543 13d C a  

158211 
 psiha haps not eoincidenfally pre-Kubn'ek decmons Lending 10 re~rricr ex~enamn 

of nrmfatm.r c o h g  (and decjding against plaintiff) h a w  retuned greater ntdif) 
pori-Kubnck than deeraions tending t o  errend mUmg theories 

486 F 2d 253 13d Cir 19731 
>O'Id sf 256 
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damage is unknown or unpredictable,"2oe and that "[dlamages are 
discernible when the claimant discovers. or in the exercise of 
reasonable diligence should have discovered, the act8 constituting 
the alleged 

Accordingly, the Third Circuit read even into the preKubn'ek 
rule that a claimant need not know. nor even be able to know. the 
ultimate extent of his injury lor the limitations period to begin 
running. If this dicta was "conservative," however, the dicta that 
followed could be considered "liberal": 

[Ilt has been held that as long as the physician patient 
relationship continues, the statute will be tolled [citations 
omitted] . . . , 
The rationale for this latter proposition is that the 
claimant is entitled to place trust and confidence in his 
physician and that this relationship excuses the claimant 
from challenging the quality of care he is receiving from 
his physician until his confidential relationship termi. 
nates. 

Once this personal, confidential relationship terminates. 
the patient must exercise reasonable diligence in seeking 
a remedy for any suspected wrongdoing on the part of his 
physician.2" 

Accordingly, even though plaintiff argued he had received 
"continuous treatment" from the VA since the blue dye treat- 
ment. the court found that the "continuous treatment" tern+ 
nated on August 6, 1963, when treatment ceased by the individ. 
ual VA doctor who had done the blue dye procedure, especially as 
plaintiff "had consulted several government and private physi. 
cians after the events of July 16, 1963."212 

Plaintiff also argued that his "blameless ignorance" should toll 
the statute, but the court found he was aware of some physical 
problems immediately after the dye procedure, and had discussed 
the procedure and its aftereffects with legal counsel within two 
years of July 16, 1963, and therefore was not "blamelessly 
ignorant." 

'"'Id PL 256 icitsfmni amitredl 
' Id kiting Burnron \ United States. 304 F 2d 234 l5rh Ca 196211 
"Id BI ZE6-57 
" I d .  sf 257. 
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The Third Circuit had in dicta gone further than most courts in 
discussing the essentially fiduciary relationship of "confidence" 
between doctor and patient. yet never mentioned any concomitant 
duty to disclose, instead opting for B "continuous treatment'' toll 
The two concepts, however, are closely intertwined: a8 long as the 
relationship lasts, there arguably is B "duty" for the doctor to 
disclose any acts of malpractice: failure to make such disclosure is 
arguably a "concealment" that tolls rhe statute. Once the 
relationship ends, however, there is no longer a duty to disclose 
because the patient is theoretically no longer placing special trust 
and confidence in that particular physician: and so the tolling of 
the Statute is lifted. The analysis leads to a result indistinguish- 
able from "continuous treatment." 

The Third Circuit was, of mume, the circuit that the Supreme 
Court reversed in Kubnck.z13 Since then, only one FTCA malprae 
tice decision at  the court of appeals level for this circuit was 
found, Peterson u. United The opinion did not break 
any new legal ground, and dutifully applied Kubiick, but reversed 
a summary judgment dismissal an a technicality. 

Mr. Peterson, a Navy retiree, had lung cancer. and a history 
taken by a naval doctor in March 1976 indicated Peterson had 
known of lung lesions since 1973. This doctor certified in an 
affidavit that from March 8.15. 1976 he explained to Peterson 
that he probably had cancer, and that tests showed this conclu. 
sively on April 17. 1976. Peterson filed a claim on March 28, 
1978. The district court examined the doctor's affidavit that he 
had given a "discharge note" to Peterson explaining the probabil. 
ity of cancer just two years before the claim was filed, and that 
Peterson had told him on March 15. 1976 that he thought "the 
Xavy physicians had 'messed up' in his Based on 
this, the district courr dismissed the suit as time barred The 
Third Circuit reversed. pointing out that the federal rules require 
that the discharge note itself be attached to the motion. which 
was not done. The court also found that the medical records were 
ambivalent as to whether it could be inferred that Peterson 
should have known he had cancer. In closing, the Third Circuit 
suggested that if the district court on remand found the claim 
timely, it would also have to examine the wrongful death claim 
under Pennsylvania law (Peterson had died on a date not stated. 

" T h e  Third Circuir o p m m  m Kubnck i s  ef 581 F 2d 1092 l3rd Cir 1978, Sea 
~ Q O  Tvminski v United %aces 481 F 2d 257 13d Ca 19731 

691 F 2d 9 4 3  13d Ca 19821 
. Id ar 911 
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and his widow had maintained the action based on the claim he 
had made while alivel. 

Grabowski V .  Turner & NewolPl6 was an asbestos exposure case 
decided under Pennsylvania law. The district court held that the 
reasoning of Kubrick applied "[iln the context of this c a w  where 
plaintiff knew or should have h o r n  that his injury was caused 
by exposure to asbestos."z" In DeMoto u. Turner & Newall 
Ltd,Z'a the Third Circuit in companion cases adopted the district 
court's reasoning in Grabowski, finding that, under Pennsylvania 
law, the c a w e  accrued when "plaintiffs knew the physical causes 
and sources of their injuries. . . . [Tlheir lack of knowledge about 
the legal basis for prospective claims will not toll the Pennsylva. 
nia statute of limitations."21Q The Third Circuit then suggested 
that this result should be compared with Kubn'ek "(interpreting 
two.year limitations period in [FTCA]l."*zo The Third Circuit 
seemed to be suggesting that Kubn'ck applies to all FTCA claims. 

This suggestion was made law in the Third Circuit in 1985. 
Zelrrnik u. United S ta t eP '  was not a medical malpractice case, 
but its position is certainly applicable to that type of case. 

The Zeleanik's son was murdered on December 20, 1974 by one 
Walford. They investigated Walfards background and discovered 
he had recently been released from a Massachusetts state 
psychiatric hospital.222 They did not, however, discover until 1982 
that Walford was also an illegal alien who had attempted to 
surrender to the Immigration and Naturalization Services (INS1 a 
few days before the murder. but was allowed to leave. The 
Zelerniks filed their FTCA daim in September 1983. and the 
district court dismissed the resultant lawsuit as time barred. 

The Third Circuit affirmed and contributed this sweeping 
language: 

For tort actions, the general rule is that  the cause of 
action accrues at  the time of the last event necessary to 
complete the tort. Usually, this is at  the time the 
putative plaintiff is injured [citing Kubriick]. An injured 
party, however, cannot make a claim until he has or 

516 F Svpp 114 (ED Pa 19801 
Id sf 1ZQ. 
061 F 2d 908 13d Cu 19811 
Id at 909 
Id 
170 F Pd 20 13d Ck. 19851. cart  dmied 106 S. Ct 1613 119861. 
An earher suit against the MasIaChussilt~ hospital and doetora WBQ mirmrred 

on grounds of scare sovereign m u n i t y .  
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should have had notice that he had an action to bring. 
Thus, the Supreme Court has held that an injured party.8 
cause of action does not accrue until he learns of his 
injury [citing L l ~ e  V. Thompson]. In most cases, when a 
person learns of his injury, he is an notice that there has 
been an invasion of his legal rights and that he should 
determine whether another may be liable to him.293 

In other words, when a person learns he has been injured, he is 
expected to immediately look around and see who did it to him. 

However, in some circumstances, a person may know that 
he has been injured but not sufficiently apprised by the 
mere fact of injury to understand its cause . . . . In those 
circumstances, when the fact of injury alone is insuffi. 
cient to put an injured party on notice of its came, the 
Supreme Court has indicated that the accrual of the claim 
would be delayed until the injured party learns bath of 
the fact of his injury and its cause [citing Kubn'ek.]~z' 

The Third Circuit thus has very elegantly stated generalized 
circumstances when the liberal Lln'e "discovery of injury" rule 
should take precedence over the "general" rule. and when the 
more liberal Kubn'ck "discovery of cause of injury" rule should 
take precedence over the Line rule. Medical malpractice cases 
frequently fall into the last category far two reasons: first, 
because a person 1s usually already to some extent "injured," 
additional "injury" in the eowse of medical treatment is often 
hard to detect, and the ''cause" is often difficult to separate from 
the original condition itself. Second, the medical treatment given 
is frequently not well understood by the patient, and even injuries 
that are distinct from the original ''injury'' 1e.g. .Mr. Kubricks 
hearing lossi often are not obviously connected to medical 
treatment. 

The Zelezniks argued that their claim did not accrue until they 
learned of the government's involvement through the negligence 
of the INS, and cited Barrett as supporting their position. The 
Third Circuit distinguished Barrett, saying it involved "active 
concealment by the government of its and wote :  
"When the government actively conceals its own wrongdoing by 
misrepresentations, there may well be equitable reasons for tolling 

770 F 2d ac 22 
Id at 22-23 
Id .  at 23 
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the statute of limitations."2z6 Because the INS did not conceal its 
involvement with Walford. the court was "not required to 
consider what may well be an exception to the general r ~ l e . ' ' ~ ~ '  
This particular "general d e "  apparently includes the Urio and 
Kubrick rules. 

The Third Circuit found Kubn'ek required the issue to be 
"whether the injured party had sufficient notice of the invasion of 
his legal rights to require that he investigate and make a timely 
claim or risk its lass."z2s Then, once claimant has this "notice," 
he has the limitations period to decide whether to make a claim 
because "[aln injured party with the knowledge of injury and its 
immediate cause is in no worse position than any other plaintiff 
who must determine whom to sue in an obscure factual con. 
text:-ze 

The "immediate cause" language is a significant addition to the 
standard Kubn'ck analysis. and could lead to conceptual difficul. 
ties where the "cause" is a failure to diagnose. treat or 

Plaintiffs also "essentially contend[ed] that the statute of 
limitations does not begin to run so long as a reasonably diligent 
investigation would not have discovered the government's ac- 
t i ~ n s . ' ' ~ ~ ~  The Third Circuit rejected this. finding such B position 
would make every accrual date indefinite as to unknown parties, 
and that the statute expresses Congress's decision of a reasonable 
time in which to make a claim, balancing plaintiff and government 
interests. This admittedly can be harsher on some plaintiffs than 
others: "For mme claims, two years is more than enough time to 
bring a claim, and far others, it is all too sh0rt."*3~ One can 
imagine the Third Circuit saying that this may be sometimes 
unfair, but "life is unfair." Because the purpose of the Kubrick 
rule was to put malpractice plaintiffs on a similar footing to other 
tort claimants, "[tlhe fact that  B reasonably diligent investigation 
would not have discovered the defendant's involvement is no 
longer relevant far the purposes of accrual of the statute of 
limitations."233 

'>*Id. 
"'Id 
'=Id lemphaais added! 
'*Id. lemphasis added!. 
" 5 s s  Raddafr Y United States. 750 F.2d 791 !9th C i r  19841: Augustine Y. 

Urnled States, 704 F 2 d  1074 !Sth Cr 19831 lholdlng rhsf Kubnck does not apply 
co failure to diagnose treat, or w m  cases1 

770 F 2d at 24 
Id.  
I d  
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This last languge is a bit broad and care should be taken not to 
apply it out of context. Certainly there ought to be some 
instances that toll the statute when a diligent investigation would 
not discover the cause of an injury, e.g., as in Barrett or the 
Seventh Circuit's Stoleson v. United 

In Pnngrnrri u. United plaintiff wa8 in an auto 
accident while an active duty in the Army, and was discharged a 
year later. in March 1962. This accident caused a "seizure 
disorder." which plaintiff alleged caused him to be in another auto 
accident in January 1964 that left him a paraplegic. Plaintiff 
alleged that between his discharge and hi6 second accident. the 
government failed to properly treat him by "failing to question 
plaintiff's symptomatology" and by failing "to warn him of the 
dangers associated with his disorder."286 He filed a claim an 
September 26, 1979. The government mov0d to dismiss the claim 
as time barred, and plaintiff said he did not become aware of his 
seizure disorder or the government's negligence until less than 
two years before filing his claim. The opinion does not elaborate 
on the facts prior to filing the claim, other than to indicate that 
"doctors did not diagnose the tme came of plaintifvs medical 
condition until 1918, but more than a decade earlier plaintiff did 
know the critical facts-his injury and its servicerelated origin," 
pointing t o  documents from 1961 and 1966 wherein plaintiff said 
he thought "his passing out" or "blacking out" was caused by 
the injuries in the first auto accident.23' Accordingly, "[pllaintiff 
should have protected himself by seeking advice in the legai and 
medical cammunities."Z3s In discussing Kubrick the district court 
wrote that the Supreme Court "hold that a plaintiff's analysis of 
his injury and its probable. not actual cause, triggered running of 
the statute of limitati0ns."~9~ 

Maullair U. United Stotrs.240 was a straightforward medical 
malpractice FTCA ease. Plaintiff had had annual chest prays at  a 
VA hospital where he worked, the mo8t recent one in January 
1979. and all reports said no abnormalities were observed. He 

"'629 F 2d 1266 17th Clr 19601 [despite plunliff Q dihgent mvist~galion. medxd  
knowledge wnply had not developed sufficiently for the cause of the injury to be 
known unrd years after the injury occurred1 

611 F Supp 646 IE.D Pa 19811 
Id at  649.50 
Id. at 650 
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became ill in March 1979, had an x.ray taken by his family doctor 
which revealed a spot, and a malignant tumor was removed the 
next month. He filed his claim in January 1982. claiming 
misdiagnosis by the VA in the January 1979 pray  caused him to 
undergo additional medical treatment. The government's motion 
for summary judgment included B letter from plaintiff dated 
November 14. 1979, which said. among other things. that  the 
January 1919 pray  "showed the tumor I1 was never notified by 
anyone to have this checked outi."z" Plaintiff relied on his 
pleadings. in which he alleged his family physician first saw the 
January 1919 pray  in April 1980 and found it showed cancer. The 
district court dismissed, finding the case fell "well within the rule 
of [K~brickl,"2'* noting that plaintiff's allegations did not dis- 
prove the material in the government's motion, and "PJuttressed 
by plaintiff's own words, we [the court] reject his contention that 
he could not have know about his claim until these prays  had 
been examined by a doetor."243 

There was no discussion of. and it is not clear that plaintiff ever 
argued that his statement in the November 1979 letter was mere 
"suspicion" unsupported by any medical opinion. The opinion 
implies that  where "suspicions," if followed up promptly, would 
reveal the basis for a claim. there is no justification for tolling the 
period until the ''suspicions" are confirmed. There was also no 
discussion about the knowledge, if any. plaintiff may have had as 
to whether the two-month delay made any difference to him in 
terms of being "injured." I t  seems clear that  the district court 
felt that once a patient knows his condition was misdiagnosed, he 
should be alert to possible physical debilitations caused by the 
misdiagnosis. 

Gallick v .  United States244 was a swine flu vaccination case245 
where Mr. Gallick was injected with the vaccine on November 21, 
1976, and had a heart attack and died later that same day. His 
widow filed a claim on February 8, 1979. The government moved 
to dismiss the claim as time barred. The court examined 

"'ii2 F. Supp. 188 iM D Pa 19821 
"'In 1976 Congress enacted the National Swme Flu I m m u u a t m  Program Act. 

farmer 12 C.SC $$ 2 1 7 b ~ l . 2 1 7 b l l l  (19161, better known BQ the "Swme Flu Act"  
Under the ACE. sll adults could reeewe free awme flu vaccinafmn. To ensure that  
the Y B C C ~ S  would be available and m e d d  persannel would be w d h g  t o  
administer It. the Act provided that  liablllty of program participants would be 
assumrd by the mvernment. with oersond ~ W V  elslma aririne out of there 
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Pennsylvania law as to the substance of the death claim and 
found that two actions were possible: "wrongful death." and a 
"survivor" action continuing any action that the deceased could 
have maintained had he lived. The court gave short shrift to the 
wrongful death claim, merely saying "[ulnder the FTCA it is well 
settled that a wrongful death claim accrue9 on the date of the 
death."2'6 The survival action, the court found, might be viable 
under Kubn'ck Although Kubnck "dealt solely with the accrual af 
a personal injury claim, rather than a survival action. neverthe- 
less, it is logical that the same rule should govern both" as the 
survival action merely continues the decedent's own cause of 

The court found a question of fact as to when 
decedent's widow gained ,knowledge of the connection of the 
vaccination and her husband's death: plaintiff argued she did not 
know the cause until her attorney received a letter from a doctor 
in March 1979; the government argued she could have learned the 
cause merely by asking any doctor. 

On a renewed government motion for summary judgment. the 
court applied a newly decided Pennsylvania case, Anthony L.. 
Koppers Co., I ~ C . , ~ ~ ~  which had held that where the cause of death 
is not known until after the death. the decedent could not have 
maintained an action at  the time of his death. and so the survival 
action cannot be maintained. The district court applied this 
decision as setting the standard for whether the action even came 
into being under Pennsylvania law. and dismissed the case. The 
court wrote that Kubn'ck "recognized the propriety of applying 
the 'discovery rule' in personal injury cases under the FTCA.''Z'o 
but because under Pennsylvania law the action never came into 
being. the survival action had to be dismissed. 

Ciprut U. Moore2jo was a typical diversity medical malpractice 
case, but is useful for its analysis of the statute 01 limitations 
issues. Applying Pennsylvania law. as stated in Aqers U. M o r  
gan,*~l the general rule is a suit for malpractice m m t  be brought 
within two years from the date "when the act heralding a possible 
tort inflicts a damage which is phys~eally oblective and ascertsln- 
able."252 In later decisions, an intermediate Pennsylvania appel- 

5 4 2  F Supp. a t  181 
I d  ac 192 
496 Ps 119 436 AZd 181 119811 
I d  at 194 
540 F Supp 817 IE D Pa 19811. aii'd liithouf o p m m  688 F 2 d  e19 13d Ca 

19821 
"397 Pa 282 1 5 1  APd 788 119581 
"'Cipruf Y Moore 540 F Supp ar E19 iquofingA>#ri, 397 Pa st 2901 
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late court held that three "phases of knowledge" must be 
discovered or reasonably discoverable: "ill Knowledge of the 
injury (2)  Knowledge of the operative cause of the injury; and (31 
Knowledge of tho eausatiue relmionship between the injury and 
the operative eonduct."263 

The Pennsylvania court held that Kubrick stated " 'the better 
rule' . , . when it rejected the view that knowledge of a cause of 
action is necessary."s54 I t  is clear that  the district court, in 
applying Pennsylvania law. considered this to be the same 
standard as set in Kubrick. The opinion is helpful for highlighting 
the perhaps obvious. but sometimes overlooked point that the rule 
of accrual of a claim when one knows of an "injury" and the acts 
that  "caused" it necessarily implies knowledge that the acts 
caused the injury; it is possible to be aware of an injury, and also 
be aware of an act, but not to be aware that the act caused the 
injury.2ls 

In Flickinger U. United S t a t e ~ , ~ 6 6  plaintiff stepped on a tack, 
telephoned the Cowardsville Area Health Clinic, and was told by a 
nurse that "purple was a good color"2j' for a foot; four days later. 
on March 2, 1979, two toes had to be amputated. Plaintiff sued 
the state in May 1981, and discovered that the nurse he had 
spoken to on the telephone was a Public Health Service employee 
when the U.S. attorney intervened and removed the suit to federal 
district court. Plaintiff's lack of knowledge of the true identity of 
the nurse did not tall the statutory period. 

Harfnrr V .  Lancoster County.2Sa a civil rights case for wrongful 
arrest and imprisonment, held that "[flederal law determines when 
a federal claim 'accrues' and identifies the date as that point in 
time when the injured party knows or has reason to know of his 
injury, forming the basis of the action . . . . "159 

Accordingly. the Kubriek standard was extended past even all 
FTCA cases. apparently to all "federal" claims, even for such 

"'Id lcitlng Coyne Y. Porter-Hayden Ca 428 A 2d 208, 209 (Pa. Super C t  
19811: Anthony Y Koppers Co. 428 Pa. Super 81. 125 A.2d 128. 436 1198011 
lemphasis m ongulall 

"'Id 
"%%r, 0 8 ,  Overstreet Y United States 511 F Supp. 1098 IM D Ala. 19811 
"L523 F. Supp 1372 1W.D Pa. 19811 
" I d  at 1373: me also Pennbank V. Unired States. 59'3 F. Supp 1573 Iff D Pa 1 

r f fd ,  179 F 2d 175 13d Cr 19851. Place Y Ortho Pharrnaceutaal Cow 59: 
F Supp 1009 1iZ D Ps 19841 

"'520 F. Supp 131 1E D Pa. 19811. offd urlhoui opinion 681 F Zd 806 13d Crr , 
cart denied 4 5 9  U S  874 119821 

'"Id at 132-33 lerting Kiibnck and Gmboliskil 
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"federal" (in this case civil rights1 claims brought against 
nonfederal defendants! 

Insurance Co. of .Voorth America v .  United Statea'bo included 
FTCA claims, in that stolen bearer bonds recovered by the FBI 
and claimed by plaintiff insurance company were turned over to B 

third party who also claimed ownership. Citing Kubrick, the court 
wrote that "under the [FTCA] a cause of action accrues and the 
limitation period begins to mn when the claimant discovers. or in 
exercise of reasonable diligence should have discovered. the 
existence and cause of his injury."z61 

Finally. Hauptmann L. Wilentr969 was B suit by the widow of 
the accused kidnapper of the Lindburgh baby, brought under 42 
U.S.C. $ 1983. The district court held that the statute of 
limitations had not been tolled: 

AS to what a plaintiff must know, while not frequently 
discussed in 4 1983 cases, it would seem that plaintiff 
must be aware of both the fact of injury and its causal 
connection with defendant's acts. but need not know that 
a defendant's conduct is tortious or otherwise legally 
wrong.ze3 

Kubrick and L a d l e  u were cited for this proposition. 

I t  is apparent that Kubrick's influence in the Third Circuit has 
reached far beyond what was probably in the minds of the 
majority of the Supreme Court when they m o t e  that opinion. 

VII. FOURTH CIRCUIT 
Bridgford V .  United States265 was one of the most significant 

preKubnck cases because it set the liberal rule the Supreme 
Court eventually overturned in Kubrick. Nineteen-yesr.ald 
Bridgford had varicose veins. Navy hospital doctors operated on 
June 8. 1964 to strip and remove these veins. During the 
operation, one surgeon severed the main femoral vein. which was 
then joined to another vein to allow drainage to the leg (a 
procedure know as an anastomosisl. After the operation the 
doctor told Bridgford and his mother "a vein had been mistakenly 
severed and that I t  had been sewn back together . . [and] that 

"'561 F Svpp 106 !ED Pa 19831 
>*'Id at  111 leiling Kubneki 
'*'SI0 F Supp. 351 ID SJ 19831 
"Id at 395 
"'611 F Zd 1129 lEth Clr 19801 
'.550 F Zd 978 i4rh Cu 19771 
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blood was flawing properly through the vein."2b6 Bridgfords 
postoperative pain and swelling was attributed by the doctors to 
nerve damage, slow healing, or emotional problems. By 1967 his 
condition had improved. but it worsened in August 1969, and he 
consulted a private physician who recommended a venogram. This 
was done in August 1970. and this physician concluded the 
femoral vein had become blocked within days or weeks of the 
anastomosis. that  the condition could not be corrected by surgery, 
and that Bridgford would have to wear support stockings for the 
rest of his life. Bridgford filed his claim in July 1971, alleging the 
negligent severing of his vein necessitated the properly done 
anastomosis, which frequently results in the blockage he experi. 
enced. The district court held the claim was timely because any 
delay was due to Bridgfords "blameless ignorance," and at  trial 
found negligence by the government. The Fourth Circuit affirmed. 

The Fourth Circuit wrestled a bit with the statute of limitations 
problem. The themcurrent rule, having the cause of action accrue 
upon discovery of "the acts constituting the alleged malpractice" 
would, if read literally. make the claim in this case accrue when 
the doctor advised Bridgford he had mistakenly severed the 
femoral vein. Such a rule, designed to prevent the statute of 
limitations from running before the patient discovered that a 
negligent act had been committed, "can result in the equally 
harsh result of the statute's running before the patient realizes 
that the negligent acts on the part of the government employee 
caused him harm."26' 

To avoid this seemingly harsh result, the Fourth Circuit looked 
to Professor Prosser. To prevail in a suit. a plaintiff must 
"establish that the government employee had a duty towards him 
which he breached , . . [and] that this conduct was the proximate 
cause of an actual loss or damage . . . .''xss Consequently the 
cause of action should not accrue "until a claimant has had a 
reasonable opportunity to discover all of the essential elements of 
a possible cause of action-duty. breach. causation, dam 
ages,  , , ,'1z68 

The above holding was of course rejected in Kubrick. If Kubrick 
requires opportunity for knowledge of injury and its lprobablei 
cause, this certainly subsumes the "causation" and "damages" 
Dart of the Brideford holdinn. The ''duty" and "breach" Darts 

"'Id st 980 
"Id 
>"Id st 951, m e  Quinron Y Unitsd Srates. 804 F 2d 284 (6th Cir. 19621. 
"'Id at 981-32 lemphasir in origlndi 
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sound as if Bridgford requires knowledge of negligence, which 
Kubrick specifically rejected however, a broader reading of 
Bridgford could also merge the "duty" and "breach" parts into 
the "cmsation" part. To do this is particularly appropriate in 
many medical malpractice cases, where knowledge that an act by 
a health care provider "caused" an injury is often as a practical 
matter synonomous with knowledge of negligence, as in. e.g.. 
failure to diagnose. treat, or warn C B S ~ S . ~ ~ ~  Under Kubrick. 
however, once injury and causation are known, the period begins 
and claimant then has two years to investigate. discover any 
negligence. and file his claim. This sounds as if claimant must use 
this time to discover "duty" and "breach." whereas Bridgford 
would require lopportunity fori knowledge of "breach' and "duty" 
before the statute even starts TO run. 

One could argue that if a claimant knows of the negligence, he 
does not need two years to present his claim. Surely a period of a 
month or two to retain counsel and draft the claim should suffice. 
Once the "diligence" or "opportunity for knowledge" language is 
introduced. however, the dilferences in the holdings of Kubnck 
and Bn'dgford become less glaring, and the reason far a subsran- 
tial limitations period becomes evident. Mr. Kubrick had actual 
knowledge 01 the act that caused his injury. and it was easy to 
set the two years running at that paint; but, suppose he did not 
see the doctors who gave him that information, but simply sat 
home and listened to the ringing in his ears. At what point 
"should" he have had knowledge of the cause of his injury if he 
had been reasonably diligent? Might it be at  the same time he 
would have had "reasonable opportunity to discover . . . duty. 
breach. causation and damages"? Why should these times be any 
dilferent? Is a court applying Bridgford even competent to find 
that as of "x" date a claimant "should have" known of the cause 
01 his injury and 8s of "x" date plus a month or a year he 
"should have" known of duty and breach? Courts have difficulty 
enough in determining how diligent a claimant should have been 
to discover facts. such as injury and cause, without requiring 
them to determine how diligently a claimant should have pursued 
knowledge of those facts' legal ramifications. 

In avoiding the "harsw' result a literal reading of the then 
current rule could require, the Bridgford court went furrher than 
it needed to. If the Fourth Circuit had simply opted for 

' C f  Raddati Y United States. 760 FZd 791 19th Cir 19811 .Augurrlne Y 

United States. 704 F 2d 1074 19th Clr 19831 iKubnck daei nor mpplr to such 
CBSesi 
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opportunity to discover "causation" and "damages" Ke.. the 
Kubn'ck rule), Bridgford could still have recovered: he may have 
had knowledge of an act of malpractice as of June 1964, but he 
did not then have knowledge of damage or causation. 

Bridgford also made some observations that should remain 
untouched by Kubrick. The government had argued that when 
Bridgford became aware of the mistaken act of the surgeon on 
him he knew he had a claim "even if for no more than nominal 
d a m a g e ~ . " ~ ~ 1  The Fourth Circuit soundly rejected this reasoning, 
quoting Professor Prosser to  the effect that nominal damages are 
not recoverable in negligence where no actual 1068 has occurred. 
the threat of harm not yet realized not being enough (unless, of 
course, it can be accurately predicted, such as lost future 
e a r n i n g ~ j . ~ ~ ~  Thus "Bridgfords suit [was] not barred by his 
possible knowledge in 1964 of some nominal loss . . . . 1 ' z 7 3  This 
stands in stark contrast to holdings of other circuits that accrual 
does not wait upon knowledge of the full extent of injury.274 

The government also argued the long lapse of time between the 
1964 operation and the 1970 discovery of vein blockage was 
unreasonable. The Fourth Circuit found that Bridgford had been 
given "credible explanations" for his problems by the government 
doctors, 80 it could not be said he had not been reasonably 
diligent. 

Gilbert V. United States275 was the first post.Kubrick decision 
by the Fourth Circuit to address FTCA malpractice limitations 
issues. Plaintiff was injured in the Korean War in 1953, sustain. 
ing a brain injury that left him partly paralyzed. He was 
discharged in 1954, and in 1957 was admitted to a VA hospital. 
In August of that year he was found to be mentally incompetent 
and the VA issued a certificate so stating. On this hasis Gilbert's 
mother obtained a state court order adjudging him incompetent, 
which, e.g.. prohibited him from buying property or entering into 
contracts. In April 1978, an attorney that had represented Gilbert 
on other matters had him examined by private doctors, who 
agreed he was competent and had never been incompetent. On 
this basis, he was adjudged competent in May 1979. Gilbert filed 
a claim in July 1980, essentially alleging that misdiagnosis by the 
VA led to his being wrongly adjudged incompetent for twentyone 

Bndgford. 550 F.2d sf 982. 
I d  
Id.  
See. O B ,  Ashley Y Unired States, 413 F.2d 490 (9th Ca. 19691 
720 F.2d 372 (4th Cr. 19831. 
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years. The district court granted the governments summary 
judgment motion. finding the claim time barred. 

The Fourth Circuit held that on the record before them, Gilbert 
knew in 1918 he had been adjudged incompetent and was aware 
of how this had damaged him. Applying Kubnck,  the court 
affirmed the dismissal, finding that once Gilbert was aware of his 
"injury" and its cause. i.e., the adjudication of incompetency, "he 
was under a duty to investigate whether or not the VA had 
negligently caused him to be ruled incompetent . . . Gilbert waited 
nearly twentyone years before questioning the propriety of the 
VA's diagnosis, a delay which cannot be condoned."*'6 

One gets the feeling there was more to this cam than was 
reported in the opinion. In any event. the fact that incompetency 
normally does not toll the FTCA limitation period surely made 
this case far less complicated than it would otherwise have 
been.2" Obviously, if Gilbert was in reality not incompetent in 
1958, he ought not to have taken twenty-one years to figure out 
the VA had wongly diagnosed him. 

Although not a malpractice case. Wilkinson u. United States2" 
is indicative of the limits the Fourth Circuit would place an 
Kubrick, in contrast with most other circuits. On October 3. 1978, 
Wilkinson, a civilian pedestrian, was struck by a rented car driven 
by Gray, B naval NCO, who was delivering ship's mail pursuant 
to his commanding officer's orders. Wilkinson's attorney learned 
Gray had rented the ear. negotiated with the rental car company's 
insurance carrier, and finally sued Gray in September 1980. 
twentythree months after the accident. Gray's responsive plead- 
ing on October 10, 1980 asserted Gray was within the scope of his 
employment by the Navy at  the time of the accident and sought 
dismissai under the Drivers' Act lpart of FTCAi which makes suit 
against the United States the exclusive remedy in such circum- 
stances. An administrative claim was filed October 24. 1980. The 
U.S. attorney's office determined that Gray had been within the 
scope of naval employment. removed the case to federal court in 
April 1981. and moved for summary judgment. The district court 
dismissed the case as time barred. 

Plaintiff argued that his lack of knowledge that Gray would 

r ' I d  a t  375 
'One e m   magm me argymenta that  legal mcompsnnc) should or should nor Loll 

the statute d Lhs perron 1s m fact not ~ncomperenr and whether 8 perion legally 
but nor actually. incompetent IS even able 10 commence a I h d t  m his own right 

"677 F Zd 998 14th Cir I ce11 dmied,  459 U S  906 119521 
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contend that he acted within the scope of his employment excused 
failure to file the claim within two years. Referring to the case as 
a "hard one,"378 the Fourth Circuit affirmed the dismissal. The 
court noted that unlike Kelley v .  United Stotes,280 the govern. 
ment could not be accused of misleading plaintiff. Gray and his 
commanding officer had no duty to inform plaintiff, and were 
probably not even aware of the "legal intricacies," whereas the 
government's lawyers were not aware of the accident until more 
than two years had passed. 

An "appealing dissent"281 was written, suggesting that Kubrick 
should control for purposes of suit under the Drivers' Act. The 
dissent wrote that, under Kubrick, the claim should have accrued 
when plaintiff knew or should have known "that his injury was 
caused by a government employee acting within the scope of his 
emplayment."282 This knowledge was an "essential element of a 
cause of action under the Tart Claims Act,"Zaj The majority 
rejected this reasoning. saying: 

In medical malpractice. a patient customarily does not 
know, from the time of the injury. 1.4 that he has in fact 
been injured, or (bi that he has a basis for suing the 
doctor. Deferring accrual to a later date than the one on 
which the injury, unbeknounst to the plaintiff, actually 
occurred is realistic and accords with the meaning of 
accrual. However, as [the dissent acknowledged] ordi. 
narily B claim accrues on the date of injury.28' 

The Fourth Circuit seemed reluctant to extend Kubrick beyond 
medical malpractice cases. The court could have nominally applied 
Kubrick and then simply found that plaintiff had not been 
"reasonably diligent" in learning the true identity of who had 
caused his injuries; or, it could have taken the Eighth Circuit's 
approach in Wallman U. Gross28S and found that if Kubrick 
applied. the government's involvement was a legal issue, knowl. 
edge of which was not necessary far the claim to accrue. The 
court, however, opted for the more traditional view of statutes of 
limitations. and refused to read Kubrick expansively. 

A number of district court decisions have also applied Kubrick. 

" I d  at  998 
"'568 F.2d 259 12d Clr. 19781 
'' Wiikinron. 671 F.2d at 1001 
"'Id. BL 1004 
~ " l d  at 1006. 
"'Id. at 1002 
" '6Si  F 2d 544 iSth C u  19801 cert denied 454 U.S. 893 119811 



MILITARY LAW REVIEW [Vol. 117 

In Dessi v. United States.2'8 plaintiff. a retired navy chief petty 
officer. alleged hs was rendered impotent by an operation known 
as a TUR itransurethrai resection of the prostate), performed by a 
PHS hospital in Norfolk, Virginia. He did not say the operation 
was negligently performed, but he did claim that he wae not (and 
should have been) informed of the risks of the operation, and that 
the operation was not necessary. The operation was performed in 
April 1972, he filed his claim in April 1971, and for the claim to 
be timely, it must have accrued no earlier than April 1975. After 
a trial, the court found "that plaintiff knew or reasonably should 
have known before April 1975 that his impotence was related to 
the TUR."*aT Plaintiff had testified that he had had frequent sex 
before the TUR, and nothing at  all afterward, and the court found 
that even if plaintiff initially thought he simply was taking longer 
to recuperate than normal. certainly at  some time during the 
three years after the operation he must have "associated his 
impotence with the 1972 operation."288 

Analyzing Kubricb, the district court wrote 

[klnowledge of an injury and its cause should trigger an 
inquiry into whether the claimant's legal rights were 
violated . , . The action accrues even if the claimant 
believes that his injury was unavoidable and did not 
indicate negligent treatment. I t  is the plaintiff's burden, 
once he knows of his injury and its cause. to determine 
within the limitations period whether or not to file suit.2ae 

Plaintiff argued he "at most . . . knew there was a 'distinct 
possibility' that  his impotence was caused by the operation,"2e0 
and unsuccessfully argued the holding of Portis U. Umtod 
States,lg1 a Fourth Circuit decision that predated Kubrick and 
Bridgford. Rather than simply holding that Kubrick overruled 
Partis, the district court discinpished Partis. 

In Poitis,  plaintiff, as in Kubrick. suffered hearing damage from 
treatment with neomycin. Plaintiff was only an infant, and she 
was examined by numerous doctors. who never diagnosed the 
hearing loss as caused by the neomycin. merely mentioning this 
as one of several possibilities. The district court in Portis found 
that although a doctor for the first time in 1969 made a definite 

'"489 F Supp 722 IE D Va 19801 
Id ai 725 
Id 

>*'Id 
a 485 F.2d 670 14th Cn 19731 

64 



19871 STATUTE OF LIMITATIONS 

diagnosis connecting the neomycin to the hearing loss, plaintiff's 
mother knew in 1963 there was a "distinct possibility" of hearing 
lass because of malpractice, and dismissed the case. The Fourth 
Circuit reversed, saying "What is important here is no one, 
neither layman nor doctor, diagnosed the hearing difficulty as 
being caused, or even probably caused, by the 1963 malpractice 
until 1969."28* 

The district court in Dessi specifically noted that Mrs. Portis 
had been reasonably diligent. Dessi argued that he, like Mrs. 
Portis, "had only incomplete knowledge of what caused his 
injury."293 The court found, however, that "[hlere the cause of the 
injury was reasonably detectable and only plaintiff's failure to 
make diligent inquiry of his doctors prevented him from obtaining 
this knowledge. This is not the sort of 'blameless ignorance' the 
relaxed rules of accrual in [FTCA] claims are designed to 
exc"9e.'129+ 

In an unusual move, the district court then went on to examine 
the merits of the case, even though it was time barred. One of 
plaintiff's claims of malpractice was that he had not been 
adequately warned of the possible consequences of the operation, 
and so he had not given "informed consent." Despite conflicting 
testimony, the court found that plaintiff had not been adequately 
informed, but then examined whether this lack of advice was t d y  
a "proximate cause" of Dessi's injuries. Interpreting Virginia law, 
the court found that an objective rather than subjective standard 
applied, and found a "reasonable person in plaintiff's position 
would have had the operation despite [knowledge of] the risks 
involved."lQ' Ultimately, the court found that even if the suit had 
not been time barred, the operation was reasonably necessary 
"and was, therefore, not a proximate cause [of plaintiff's injw 
rie~]."~se 

Interesting philosophical questions arise when it becomes neces. 
sary to examine "proximate cause" in this area of failure to warn 
of consequences: If the medical treatment really is necessary 
anyway, and so is not a "cause" of the injury can the claim wen 
be said to have accrued at  all? If the issue of whether "failure to 

Porn8 st 573. 
Dmni 489 F Supp 81 726 
Id 
Id at  729 

'*Id at 731 Far a general discussion of informed consent. see Doardadf, 
Informed Consant, Tenninetian of Medico1 Tmatrnenf, and fhr Fidem1 Tort Claims 
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warn" is a "cause" must be left to a trial on the merits, can the 
time limitations issue ever be resolved short of a trial? Mare to 
the paint. assuming a contrary result, and the "failure to warn" is 
found to have been a "proximate cause" of the injury, when can it 
be said that the claim accrues? When claimant learned of this 
cause? If a contrary finding on the merits in this case had been 
made. when would the court have found that Dessi had or should 
have had knowledge that he should have been warned but was 
not? Is this necessarily at  the same time as when he had or 
should have had knowledge that his impotence was caused by the 
operation? Is "knowledge" that the operation caused the injury 
equivalent to knowledge that he should have been warned that 
the operation could cause the injury? Or, where the court is 
reluctant to place any specific date on accrual, merely finding that 
plaintiff must have realized sometime within three years that the 
TUR caused his impotence. is it not more likely that plaintifi's 
awareness grew over time? And if so. when did it lor should it!l 
have finally occurred to him that he should have received better 
advice than he got? The court perceptively focused on the issue of 
what "proximate cause'' was in its discussion of the merits: in its 
discussion of the statute of limitations, however, the unstated 
assumption was that  the "cause" was the TUR. and all the 
analysis was toward when he should have realized that was whet 
caused his impotence. An opportunity to analyze accrual in 
"failure to warn of consequences" casea was passed up. 

In Todd v. United StateszQ7 Mr. Todd alleged malpractice in a 
VA hospital during decompressive cervical laminectomy surgery, 
resulting in paralysis. After a trial on the merits. the district 
court found that na malpractice had been committed in the 
operation. The court had also carefully considered the 
government's argument that the suit was time barred, and 
concluded that it was not. The operation was performed on 
October 1 ,  1975. The court found that although Todd learned of 
his "injury" when he regained consciousness on October 4. 1975, 
"he did not know his condition [paralysis] was permanent until he 
was so informed by a VA doctor in 1979" and he "did not 
discover the cause of his injury until June 1980, when he was 
examined by Dr. Exum Walker . , . Mr. Todds attorneye shortly 
thereafter informed him that the cause of his injury was the 
surgical procedure."ze8 

The court sad it found the action was timely for reasom given 

"570 F. Supp. 670 ID.S C 19831 
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in a previous, unreported orderlea and. additionally on the 
grounds that plaintiff was "continuously treated' by the same 
doctors at  the same VA hospital through late 1979, except 
"perhaps" for a gap of three months in 1975.76 when he was in a 
spinal rehabilitation program at another VA facility. The court 
said it did not need to decide whether the statute ran for those 
three months, because even if it did, this three months added to 
the nine months between the end of his treatment and his filing 
the claim was less than the tweyear period.800 

Instead of leaving things at  that, the court went on to cite 
Tyminski U. United States30' as supporting the continuing treat. 
ment rule in these circumstances. In Tyminski, which had "facts 
almost identical to those in the instant case,"so2 a claim was filed 
almost ten years after the surgery in 1957, but as plaintiff had 
been treated continuously by the VA until 1969 leven after filing 
the claim), he was excused from sooner discovering the negligent 
acts; the VA doctors had also told him something other than the 
surgery caused his paralysis. 

In reviewing Tyminski, however, one finds that the Third 
Circuit specifically rejected the "continuous treatment" approach, 
finding "no value in the contention that a person who knows of 
tho existence of the acts upon which his claim for negligence in a 
medical malpractice case is based may nevertheless forestall 
bringing suit until the treatment far his injuries is complete."j03 
The Third Circuit nevertheless did find the continuing treatment 
was "persuasive" in determining the diligence issue: 

Reasonable diligence does not require that a person who 
does not know of the acts constituting malpractice and 
who has little reason to doubt that his injury resulted 
from the natural progression of a preoperative disorder 
interrupt the care he is receiving to cure his injuries in 
order to ascertain whether the persons providing the care 
negligently caused his injuries.304 

The Todd court noted that Kubrick had cited Tyminski with 

'-Id at 676 It is presumed the court considered whether Todd should have 
known ai his mjury and the cause earlier The court found that the YA doctors 
who were contmvously treatmg Todd never mggeated the surgery caused his 
paralysis, and that Todd erroneously thought he u g h f  have been injured in a fall 
following the surgery 

'-Id at 676. 
lS1 F 2d 267 13d Clr  19731 
Todd 510 F. Supp. at 676 
?yymmsi~,  481 F 2d st 264 n 5 
Id  at 264 

57 



MILITARY LAW REVIEW [Vol. 117 

implied approval at footnote 7 Which discussed the evolution of 
the discovery doctrine and also the Restatement of Torts). As the 
Todd court read Kubrick, "the cmes in that footnote were 
properly decided, since they applied the rule that a cause of action 
accrued when the plaintiff knows. or in the exercise of reasonable 
diligence, should know. the specific acts upon which his claim is 
based, i.e., his injury and its cause.1180s 

In any event. the district court rightly found that Tyrninski. 
and also Portis, remained controlling. and were not inconsistent 
with. but rather were impliedly approved in Kiibriick. 

In Schnurman L-. L'nited Stotes306 plaintiff had participated in 
Navy experiments with chemical protective clothing in 1944, and 
during a test, his gas mask failed and he breathed "the noxious 
rapor being tested."30' Over the next three decades plaintiff 
suffered a large variety of ailments, including severe chest pains 
and shortness of breath. Finally. in 1975. he first mentioned to an 
examining doctor that he had been exposed to what he had been 
told was mustard and lewisite gas. and this doctor said his 
ailments could have been related to this exposure and suggested 
filing a claim with the VA Ifor the service-connected disability). 
Plaintiff wrote to the Federal Records Center asking specifically 
what he had been exposed to. and was told "Agent H." He filed 
the VA claim in September 1975. He then wrote to  the Navy, and 
finally was told in July 1976 that Agent H was "sulphur mustard 
gas." He told this to his doctor on September 9, 1916, who the 
following day confirmed his opinion that plaintiff's condition was 
from exposure to this gas. Plaintiff finally filed an FTCA clam 
with the Savy on September 13. 1978. 

After trial. the government renewed its motion to dismiss the 
claim as time barred. and also barred by the Frres doctrine. 
Ultimately, the district court dismissed on bath these grounds. I t  
found that at  least as of September 1975, when Schnurman filed 
the VA claim. his FTCA cause of action accrued. I t  was 
"obvious" that plaintiff had "in his own mind" connected the 
exposure to his ailments before September 1975,308 and 

[tlhe only piece missing to plaintiff's puzzle was the link 
between his maladies and the 1944 experiment, which 
plaintiff suspected was the genesis of his ailments. That 

Todd 570 F Supp ~f 676 
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piece was supplied in September 1915 by Dr. Smith who , 
. , diagnosed plaintiff's problems as the direct result of 
exposure to the toxic war gas. I t  was at  this time that 
plaintiff possessed the critical facts of injury and causa. 
tian which would prompt a reasonable man to seek legal 
a d ~ i c e . 3 ~ ~  

This holding is interesting for what the court could have done, 
and did not. Strangely, plaintiff argued his claim did not accrue 
until "mid4eptember 1916." that the diagnosis was "confirmed, 
when Dr. Smith first learned that Agent H was sulphur mustard 
gas. which for the first time gave plaintiff "reasonable opportu. 
nity" to learn the elements of his cause of action, i.e.. duty, 
branch. causation and damages. Not only must this argument fail 
in light of Kubrick, but the "mid.September" date was September 
10, 1976, still slightly more than two years before the claim was 
filed. The court did find that Kubrich disposed of the arguments 
about the elements of the claim, but ignored the actual dates, 
possibly not wanting to eeem to hold plaintiff cut off by a mere 
three days. If this was an unstated concern. however, it seems a 
bit strange that the court did not find during the thirty years 
preceding that plaintiff had not acted with reasonable diligence in 
failing to make inquiry about his "suspicions." Although the 
limitations bar would have remained, it is unlikely that the court 
that wrote. e.g.. Dessi, would have held that the came only 
accrued when plaintiff obtained the missing "link, in 1915.~10 

Pailley v .  Combustion Ensinemnz,  I n ~ . , 3 > 3  was a diversity 
asbestos case where the district court predicted how the West 
Virginia Supreme Court of Appeals would interpret the discovery 
d e ,  with plaintiff essentially urging accrual only when negligence 
is realized. The district court was persuaded by Kubrick's 
reasoning, and held that the West Virginia court would adopt the 
rule of accrual when plaintiff obtains "knowledge of the existence 
of his injury and its cause."312 In a civil diversity case, this is a 
"question of fact to be determined by the jury."8'3 

The most recent district court decision out of the Fourth Circuit 
in this area is Otto V .  United A National Institute of 

'"Id 
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Health iNIH! physician contacted Mrs. Otto and offered to fly her 
to NIH lor an evaluation of her hyperparathyroidism as part of a 
study tracing family history of this disease, which causes 
abnormally high calcium levels in the blood. After evaluation, this 
doctor advised Mrs. Otto they would remove her "bad" 
parathyroid glands ithere are four parathyroid glands in the neck), 
that the remaining glands should begin functioning within six 
months and that she then would no longer suffer from the disease 
or require medication. She WBS not told that hypoparathyroidism 
llow calcium level) could result. The operation was performed on 
November 14. 1979. and when she regained consciousness she was 
told "that most of her 'good parathyroids were removed . . . and 
that only one half of a parathyroid gland remained. Mrs. Otto was 
'shocked and concerned that they had removed more parathyroid 
tissue than she had expected.""'s She was also then told that one 
removed gland would be frozen and implanted later if the 
remaining one-hall gland did not lunction properly. Asked why 
"good" glands had been removed, the doctor said "that he 
decided to take the 'good glands to see if the human body could 
function without them."316 Later that month, after discharge, 
Mrs. Otto developed a staph infection in her neck. became weak 
and ill, and in March 1980. was told that her thyamus gland had 
also been removed. In August 1980 she went back to NIH and 
autograft surgery was performed implanting the frozen gland 
tissue into her arm, and she was told by a different NIH doctor 
ithe first having left S I H  employment! "that she should have 
tried to control her calcium level through her diet rather than 
through surgery."317 She developed a staph infection in the arm 
after a fall and her private physician could not stabilize her 
calcium level, 50 she returned to NIH in April 1981 for a second 
autograft operation. She was told then that if the second 
operation did not work nothing further could be done, and she 
would have permanent hypocalcemia llow calcium level!. She filed 
a claim on January 14, 1983. claiming negligence in the 1979 
operation, failure to inform of options and failure to obtain 
consent for all that was done. 

The government moved to dismiss the C B S ~  as time barred 
Plaintiff argued that the initial surgery, and the first and second 
autografts "were merely part af a single plan of overall treat- 
ment.1131s and also that she was told by NIH that i t  would take 

" I d  af 383 
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six months after the first autograft li.e., until February 1981, 
within two years of the filing of the claim) far her calcium level to 
stabilize, so she did not have 'knowledge' of her injury until that 
time."8lQ 

The district court analyzed Kubn'ck. found the cme "factually 
indistinguishable from K ~ b r i c k , " ~ ~ ~  and that Mrs. Otto knew of 
her injury and its cause immediately after the initial surgery. 
when the doctors told her they had removed "good" parathyroids. 
"At that moment she was in possession of the critical fact that 
she had been injured and she knew who had inflicted the injury. 
80 the statute of limitations began to 17111.''321 

The court went on to find that "even if" the above knowledge 
"would not have alerted a reasonable person that he or she had 
been harmed, there were several other incidents which occurred 
before [the two year period prior to the filing of the claim],"3zz i.e., 
the comment about removing the " g o d  glands to see if the 
body could function without them; the neck staph infection 
complication: learning the thymus gland had also been removed 
without her knowledge; and the NIH doctor telling her she should 
have used diet, rather than surgery, to control her calcium level. 

The court rejected the notion that the three operations were all 
part of a larger pian, and that plaintiff could not know of her 
injury at  least until the first autograft had failed 

plainciff may not in effect, hide [her] head in the sand, 
ignoring the accrual of a cause of action . . . and then 
attempt to circumvent the limitations by alleging a 
combination of torts or a continuing tort [because] . . . 
the running of a statute of Limitation does not await 
determination of the full extent of injury.323 

The court also rejected a "continuous treatment" theory. I t  
recognized that the doctrine might exist under Kossick.324 but 
that the doctrine really is a factor in determining if reasonable 
diligence has been exercised, citing the Second Circuit's district 
court case. K a l l y . 3 2 ~  I t  then found that "continuous treatment" in 
this case would not be applicable even for that  purpose as: [tlhe 

a ' Id 

330 F 2d 933 lad Ca.1. cerf dented, 378 US. 837 119641 
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doctrine of continuous treatment 1s premised on the notion that a 
person is entitled to place confidence m his physician and that 
this relationship excuses the claimant from challenging the 
quality of care he 1s receiving until this confidential relationship 
terminates.32B 

This doctrine "will not apply if the plaintiff has received 
treatment from other physicians during the period he or she seeks 
to delay the operation [acerual]."n2' Mrs. Otto's consultations with 
ather doetars "effectively terminated the intimate relationship 
that the doctrine of continued treatment seeks to protect."32' 

The court also cited Reilly u United States, a pre-Kubn'ck ease 
by the Eighth Circuit for the proposition that the "'blameless 
ignorance' doctrine has no merit when a person knows of the acts 
constituting negligenee,"n2Q and that "[s]erious and unexpected 
consequences of treatment are sufficient to put a person on notice 
that he may have been legally wrongd"330 

While the district court's holding may be correct on the facts 
and in light of Kubrick. one still has difficulty with accepting the 
proposition that hlrs. Otto's knowledge in 1980 that the S I H  
doctors had done things to her she had not consented to and that 
she was not even made aware of immediately is equivalent to 
knowledge that she had been "injured' for the purposes of filing 
an administrative claim. As of 1980. m y  damages she might have 
made claim far would surely have been speculative, especially as 
procedures still existed tha t  might have corrected her 
hypocalcemic condition (if she actually had that conditionl. Also. 
it would not be unreasonable to hesitate to make a claim alleging 
negligence against the agency that is maintaining one's frozen 
tissue for the very purpose of subsequent corrective operations 
should they prove necessary. This would seem to be a case 
uniquely suited to Kassick's observation that "[ilt would be 
absurd to require a wronged patient to interrupt corrective efforts 
by serving a Summons" on the health care pravider.331 

Also. presumably NIH was providing all care without cost to 
hlrs. Otto; if a nongovernment private institution performing a 
study on hyperparathyroidism had offered free treatment to a 
patient under similar circumstances. it is doubted that the patient 

634 F Supp at 386 
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would wish to jeopardize further !free) treatment by filing a 
lawsuit. In circumstances such as these, there should be a basis 
for "continuous treatment" tolling the period apart from the 
"confidential" doctoppatient relationship that was central to 
Ciccorane. and even apart from the other possible factors in the 
doctrine that were not discussed by the district court.ss1 

VIII. FIFTH CIRCUIT 
In the FTCA medical malpractice area, the seminal case prior to 

Kubn'ck was Quinton v .  United States.333 In May 1956 at  an Air 
Force hospital, Mrs. Quintan was given transfusions of RH 
positive biood even though her blood type was RH negative. "It 
appears that  Iplaintiffs] did not learn of and, in the exercise of 
reasonable care, could not have learned of. this error until June 
1959, during the wife's pregnancy."334 A claim was filed an 
August 29, 1960, alleging that the transfusion caused the birth of 
a stillborn child an December 17, 1969, and that Mrs. Quinton 
could not safely bear further children. The district court followed 
the law of the state where the transfusion occurred, held the claim 
accrued at  the time of negligence. and was time barred. 

At that time, it was not settled that federal, rather than state 
law determined when the cause of action accrued and the Fifth 
Circuit devoted well over half the opinion declaring that federal 
law would prevail. The court pointed out that to look to the state 
in such instances would effectively allow the state to amend the 
FTCA despite Congress's wishes. Also, different states may have 
effectuated their o m  policies in different ways, e.g. by adapting a 
Uric-type discovery rule, or by keeping the general rule but 
greatly extending the time period for medical malpractice claims. 
Thus, to barrow such a latter state's aeemal rule but then apply 
the FTCA two-year period would frustrate even that state's 
policy. "Either the entire state scheme of limitations must be 
applied under Section 24011bl or the state scheme must be ignored 
completely."3s5 The court found that state law still determined 
what was required for the cause of action to exist, so "we look to 
state law to determine whether the plaintiff's action is premature, 
but to federal law to determine whether the action is stale."33b A 
concurring opinion made the point even more forcefully that 
federal law should apply: "Section 2401!b) is not a statute of 

" 2 S e r  e g , id 
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limitations, within the legal definition of that term [citations 
omitted]; , , . it imposes a jurisdictional prerequisite to recoy. 
ery."337 I t  would seem strange to leave purely to state law a 
question that determines whether federal courts had jurisdiction 
of a case. 

The Fifth Circuit also examined the (then) "majority rule chat a 
cause of action for malpractice accrues on the date of the 
negligent act, even though the injured patient is unaware of his 
plight," finding it has been "almost uniformly construed as an 
unnecessarily harsh and unjust rule of law."338 Finding "no 
significant redeeming virtue" to the "majority rule,"~~O the Fifth 
Circuit declined to apply it to 28 U.S.C. 2401(bl, and instead, 
relying on Urir v .  Thompson, fashioned the rule that "a claim for 
malpractice accrues against the Government when the claimant 
discovered, or in the exercise of reasonable diligence should have 
discovered, the acts constituting the alleged malpractice."34o 

There being no contention that plaintiff knew or could have 
known of the negligent transfusion before the 1959 pregnancy. the 
action accrued no earlier than then and 80 was timely. 

If one applies the later Kubrick rule to the Quinton facts. one 
probably gets the same result. as there was no reason for Quinton 
to have known the inj.7 until the wife's pregnancy. Presumably 
the cause of this rather unique injury was known immediately 
when the injury was discovered, but the action would still have 
been timely filed, Here. there was no question raised about 
knowledge of negligence, and negligence does seem rather appar- 
ent. If the Quintans had known the RH positive blood transfusion 
had caused the stillbirth of their child in 1959. they would have 
been hard-pressed to argue that their claim accrued later, for 
example in 1961 when some doctor specifically toid them that the 
transfusion was a mistake. The decision in Quinton was a step 
forward from the harsh general rule. and Kubn'ck can be regarded 
as a further refinement. not at  all inconsistent with Quintan. 

Since Kubrick, a number of highly significant decisions in this 
area have been made in the Fifth Circuit. 

In Waits U. United plaintiff was treated at a VA 
hosoital far a lee fracture sustained in a motorcycle accident. 

' . I d  81 212 
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including insertion of Steinmann pins. The leg became infected at  
the site of a pin, and eventually the leg had to be amputated (this 
at  a civilian hospitall. Waits sued the adverse driver, and his 
counsel, after four months of delay by the V A ,  obtained Waits's 
hospital records. These records revealed the following three things 
that the District Court found as negligence: failure to order a 
C&S test until 10 days after the infection was first detected (this 
test would have indicated a different drug should have been 
given); failure to treat with a different drug after the first drug 
had apparently failed and failure of the lab to report the test 
results within a reasonable time (there was an apparent fourth act 
of negligence; the doctors proceeded with treatment without the 
benefit of the test they had ordered). 

The Fifth Circuit said "ltlhe question of what knowledge should 
put a claimant on notice of the existence of a viable claim is not 
soluble by any precise formula."s*2 The court found "[i)t is not 
enough to trigger the statute of limitations that the claimant is 
aware of his injury if he is unaware of the act or omissions which 
caused the injury."J4s The Fifth Circuit found that the Supreme 
Court in Kubn'ck simply "could not condone an extension of the 
e lame less ignorance] doctrine to protect a plalntifi ignorant only 
of the legal or medical significance of a known injury."344 A s  the 
basis of the action wa8 not the V A  causing the infection (which 
Waits arguably knew about early on), but negligence in the 
treatment of the infection, the Fifth Circuit dealt "only with 
ignorance of the underlying facts of the hospital malpraetice."34j 
Prior to obtaining the medical records in October 1974, Waits 
only h e w  that the V A  treatment had been unsuccesskl, and the 
Court held "[mlere dissatisfaction with the results of medical 
treatment . . , is not to be equated with knowledge of negli. 
gence."e*b This may have been a misstatement by the Court, since 
under Kubrick "knowledge of negligence" is not required. The 
underlying thrust of the Fifth Circuit's argument is really that 
Waits needed knowledge of the injurious acts: of ordering the test 
(late), proceeding without the test results. the test results being 
tendered (late), and the failure to try different treatment with or 
without the test results. The court also noted that the V A ' s  delay 

""ld n? 1-7 .- .. -. . 
"'Id [citing pre-Kuhnck deeiaiona Dewin v Gated States 593 F 2 d  276 17th 
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in producing records was to "blame for [Waits's] failure to 
discover the specific acts of negligence causing his inj~ry"3~'  and 
noted that until the records were produced, "[nlo doctor or 
attorney could advise him of the merits of his claim."348 

The Fifth Circuit was deailng with a factual situation far 
different from that in Kubrick. Where the facts are clear, such as 
in Kubrick. that a specific act caused a physical disability, then 
the statute of limitations need not wait upon a belated realization 
that the act was negligent. Where a person is receiving treatment 
for an existing physical disability, however, and the disability 
does not get better, or gets worse, the "act" causing the "injury" 
cannot be knowm until it is realized that negligence has been 
committed. As the disability already exists and may be expected 
to get worse, a claimant cannot know he has received an 
additional (actionable) "injury" until he discovers that he need not 
have received this additional injury. i.e., until he discovers he 
should have gotten better, or at  least not gotten worse, with 
nonnegligent treatment. This logical proposition could seem to go 
contrary to the letter of Kubrick, which talks about not needing 
to know that acts were "negligent" far the limitation period to 
start to run. The rest of Kubrick. however, clearly supports the 
holding in Waits, such as its language excusing a plaintiff where 
"facts about causation may be in the control of the putative 
defendant"J4Q and not excusing a plaintiff who is "in possession 
of the critical facts that he has been hurt and who has inflicted 
the injury,"3so and who "can protect himself by seeking advice in 
the medical and legal community."361 If knowledge of the fact of 
"injury" must wait for knowledge that acts were negligent, the 
Fifth Circuit at  least has no problem with allowing Suit. 

Possibly a simpler way to view the issue is to accept that a 
prospective claimant knows he is "injured," whether to the extent 
of his original disability, or not, but does not know &ha "injured' 
him, In Waits, plaintiff knew the adverse driver had "injured" 
him; it was not until his medical records were produced that he 
discovered that the VA had also "injured' him. The problem with 
this viewpoint is that knowledge of who "injured' him in this 
instance is necessarily synonymous with knowledge of negligence; 
without negligence, the VA cannot be said to have "injured" 

Kubnck, 444 U S  st 122 
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Waits. In view of Kubrick's proscription on the requirement for 
knowledge of negligence, the former analysis may be more helpful 
in reconciling the holdings. 

The Fifth Circuit felt it necessary to correct a district court's 
analysis in Ham'son U. United S t a t e ~ . 3 ' ~  "Sibyl Harrison's head- 
aches began in 1962. They continue to this day-the pain 
amplified by the dismissal of her suit under the [FTCA] 88 barred 
by the statute of limitations."ss3 

After this poignant beginning, the Fifth Circuit explained that 
Harrison had sought treatment for the headaches. and as part of 
the initial evaluation, Air Force doctors used a needle to introduce 
an air bubble into her brain and spine. The doctors also 
negligently allowed the needle to plunge into the center of her 
brain. They did not tell her about this, but it was mentioned in 
her records, and was clearly visible in x-rays taken at  that time. 
She continued to have headaches. and was evaluated by numerous 
other doctors who did not have access to her records or x-rays. 
She also consulted an attorney who, after a number of years, 
finally obtained her records (they had been either misplaced or 
deliberately concealed. and a letter to the President of the United 
States and his reply eventually shook them loose). The records 
disclosed the malpractice, and she promptly made her claim after 
receiving them. However, Harrison had had earlier "beliefs" or 
suspicions that the Air Force doctors had somehow injured her 
ishe also et various times believed she had B brain tumor-she 
had had a tumor surgically removed earlier: and she later believed 
that the doctor who removed the tumor had caused the injury). 
The District Court simply held that plaintiff was aware of the 
facts of her injury and its cause more than two years before she 
filed her claim. 

The Fifth Circuit found that Kubriek at least required that 
plaintiff needed "knowledge of facts that  would lead a reasonable 
person la) to condude that there was a causal connection between 
the treatment and injury or ibl to seek professional advice, and 
then, with that advice, to conclude that there was a causal 
connection between the treatment and injury."364 

Obviously. Harrison had had at  some time a correct "belief" 
that  the Air Force doctors had caused her injury. The Fifth Court 
drew the logical distinction between "belief" and "knowledge," 

"'708 F.2d 1028 (5th Cu 19881. 
"81d at 1024. 
"'Id at 1027. 
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noting that she had indeed sought professional advice and they 
were singularly unable to help her, let alone identify the source of 
her pain. Harrison's "privately conceived notions did not become 
knowledge" until she received her medical reeords.sjj 

In a footnote, the Fiith Circuit observed they were not deciding 
the possible "fraudulent concealment" issue, but noted that the 
defendant bears a heavier burden of showing plaintiff's level of 
knowledge where it concealed information. The Court also s u e  
gested that "[slilence may constitute fraudulent concealment in 
the instance of a fiduciary relationship such as that  which exists 
between doctor and patient."3SB The Fifth Circuit clearly was 
anticipating future cases where a patients treating doctor does 
not disclose an obvious error in treatment. This issue did not arise 
in Kubrick, where plaintiif gained knowledge af his injury's cause 
from a third party and simply did not inquire further whether this 
was negligence. Kubrick's treating doctor arguably "fraudulently 
concealed" ias per the dissent in Kubrickl his misdeed under the 
Fifth Circuit's analysis, but the limitation period dated from 
Kubricks knowledge imparted by the third party. Where there is 
B genuine dispute over liability, as there was (according to the 
majority1 in Kubrick, the "silence equals concealment" issue 
aught not to arise. Obviously. far different results can occur 
depending upon how one chooses to characterize the facts. 

Lovelloe v. Listi.3S' although not a FTCA medical malpractice 
case, has a penetrating analysis of the issues of interest. Lavellee 
was an inmate who claimed abuse at the hands of certain 
Louisiana law enforcement officials. He was arrested on Septem. 
ber 8, 1976, had some of his spinal fluid extracted against his will, 
was chained to a pipe in an unsanitary cell, and his pleas for 
medical attention were ignored until February 3, 1977, at which 
time he learned his back had been permanently damaged. Hi6 pro 
se civil rights complaint was filed January 10, 1978, alleging 
assault, failure to provide medical attention until February 3, 
1977, and medical malpractice in the spinal fluid extraction. The 
district court, applying the Louisiana oneyear statute of limita. 
tions. dismissed as time barred all claims for incidents that 
occurred after January 10, 1977. The Fifth Circuit eventually 
remanded for further findings. 

"'Id, at  1028: see d m  AUsn Y United Stares, 588 F. Supp 247. 343-46 ID. Utah 

"'708 F 2d at  102s n 1 
'#.611 F.2d 1129 16th Crr 19801 
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The Fifth Circuit perceived 
at  least four possible times at  which a cause of action far 
medical malpractice could accrue. Probably the simplest 
standard to administer, at  least in most situations, is one 
which deems the cause of action to accrue at the moment 
of physical injury . . . Although the 'moment of injury' 
standard has the significant advantage of often avoiding 
factual controversy, it has the even more significant 
disadvantage of often unfairly foreclosing legitimate 
claims which, through no fault of the plaintiff, are not 
discovered until after the statute of limitations has 
expired. 

At the other extreme is a standard which would start 
the statute mnning only when the plaintiff was aware or 
should have been aware that his legal rights had been 
invaded. This requires not only a knowledge of the fact of 
and extent of the injury, but also an awareness of the 
causal connection between the defendants' acts and the 
injury, and of the applicable legal standard. This standard 
is also foreclosed by precedent. 

Between these extremes are two other standards, and 
possible variants. One would hold that a cause of action 
accrues when the plaintiff becomes aware or should 
became aware of his injury; the other, when the plaintiff 
is, or should be, aware of both the injury and its 
connection with the acts of defendants.358 

The Fifth Circuit believed Kubrick required the latter standard. 
The court in a footnote found that the same accrual standard 
applied to FTCA claims, Federal Employers' Liability Act claims 
lpurely dicta since no FELA claims were asserted) and Section 
1983 civil rights actions.JSg 

The court found it did not have a sufficient record to apply the 
Kubrick rule to the alleged spinal tap malpractice: 

If plaintiff was unaware of the permanence of his injury. 
and reasonably thought that the pains in his back were 
the normal result of a spinal tap or were caused by the 
alleged assaults, he cannot be deemed to have knowledge 
of the factual medicate of his claim or its connection with 

"'Id at 1131 
"'Id at 1131 n.4. 
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possible malpractice by the defendants. Until he sus- 
pected, or should have suspected, that his pain was not 
the result of a properlyconducted spinal tap or of the 
alleged assaults, he lacked any factual basis on which to 
suspect an invasion of his legal rights."360 

The court noted that in Kubrick the plaintiff wab well aware of 
the extent of his injury, but that in this ease, the knowledge 
plaintiff lacked was not of legal ramifications, but of "permanance 
of the injury. a factual matter. Until the plaintiff has reason to 
believe that the effects of a surgical procedure are different from 
those anticipated, it cannot be said that the plaintiff is aware of 
the injury which is the basis of his aeti0n.''96~ 

The Fifth Circuit relied heavily on the Fourth Circuit's Cos U. 
S t a n t ~ n ~ ~ ~  for this position. Cox. a preKubrick civil rights case, 
involved a Xorth Carolina black woman who was coerced into 
undergoing sterilization under threat of suspension of welfare 
payments. The decision reflected she gave consent, and a govern. 
ment "Eugenics Board' ordered that she undergo a procedure 
that is usually reversible. I t  was not until five years later. when 
she consulted a gynecologist, that she learned she had undergone 
a different procedure and been permanently sterilized. The Fourth 
Circuit wote ,  "Federal law holds that [for civil rights actions] the 
time of accrual is when the plaintiff knows or has reason to know 
of the injury which is the basis of the action."363 

Applying this standard, the Fourth Circuit held plaintiff's claim 
did not accrue until she knew of the permanence of her sterilim 
tion. 

The Cox situation, where a woman gave "consent'' to a specific 
procedure, and found out only later that a different. more 
damaging procedure was actually performed is a far different 
situation than someone who, e.g., has been hit by a car. but does 
not know the ultimate extent or permanence of his injury. There 
are obvious elements of concealment and deceit in Cos. as well as 
a situation where claimant would have no reason to learn of her 
true injury. Nevertheless, the Lovoller court seized upon the 
"permanence" language of Cox and applied it to another "civil 
rights" case that  eventually made malpractice allegations. I t  is 
but a small further step to read the "knowledge of permanence" 
requirement into FTCA medical malpractice cams. 

Id 81 1131.32 
Id at 1132 " 7  
529 F 2d 47 14rh Ca 1 9 i 6 l  
Id sf 50 
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The Fifth Circuit has so avowedly embraced Kubrick that it 
extended Kubrick's reasoning in Dubose u. Kansas City Southern 
Ry. C O . : ~ ~ '  

We , , , hold that Kubrick is not limited to the FTCA or 
to medical malpractice eases. . . . The Kubrick rule, we 
think, represents the [Supreme] Court's latest definition 
of the discovery Nk and should be applied in federal 
cases whenever a plaintiff is not aware of and has no 
reasonable opportunity to discover the critical facts of his 
injury and its cause. Urie signalled the inception of the 
discovery rule and Kubriek merely restated the rule while 
defining its outer limit. Bath cases. however, reflect the 
same rationale.36s 

At the same time, the Fifth Circuit clings to its o m  past, 
writing, "we also think that the Kubrick test was encompassed in 
the accrual standard set out in [Quinton], which relied heavily on 
Urie , , . The word 'acts,' as used by the Quinton court, implies 
the fact of injury as well as the connection between that injury 
and its cause.''3@5 

Dubose also illustrates how the Fifth Circuit views Kubriick 
(Dubose was a wrongful death action brought under FELAj: "we 
do not read Kubrick as setting an inflexible rule. Instead, we 
think the Court intended the discovery rule to be applied in 
differing fact situations to effectuate the rationale behind the 
ruie."3s' 

The above is clear from a review of Waits and Harrison. The 
Fifth Circuit went an to make a useful distinction between 
"actual knowledge" of an injury, as Mr. Kubrick had, and 
"constructive knowledge of the fact of causation": "When a 
plaintiff may be charged with awareness that his injury is 
connected to some cause should depend on factors including how 
many possible causes exist and whether medical advice suggests 
an erroneous causal connection or othemise lays to rest a 
plaintiff's suspicions regarding what caused his injury."36S 

Dubose represents a clear extension beyond the Fifth Circuit's 
previous position, enunciated in Ware V .  United Stotes,S68 where 

729 F 2 d  1026 15th CL 19841 
Id at 1030 
id 
Id at 1031 
Id 
62% F Zd 127% 15th Cir 19801. 
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the court declined to rely an the reasoning in Kubnek in a case 
where a farmer sued the government under the FTCA for 
misdiagnosing his cattle and wron&Uy ordering healthy cattle 
destroyed. There the court applied a standard set out in Mendiola 
U. United Stotrs,3'o where the clam accrues "where the injury 
coincides with the negligent act and some damage is discernible at  
the time."371 The court said: 

ply applying the accrual test [stated in Mendido] we 
avoid the interpretive problems that could occur if we 
apply to these facts the medical malpractice test articu. 
lated in United States u. Kubnck [citation omitted] . . . 
Courts created the medical malpractice test to protect 
those who suffered damage arising out of both a special. 
ized area, medicine, and a unique relationship, doctor. 
patient . . , ,? 

I t  would seem that the Fifth Circuit will be much more 
reluctant to hold time-barred an action where a claimant arguably 
"should have" had knowledge than where he indisputedly had the 
knowledge, especially where the slightest misdirection or even 
silence from the defendant is noted. Possibly an unstated feeling 
is that if government agents commit malpractice, they should o m  
up to it, This position would be in marked contrast to holdings in 
other circuits that  there is no duty of disclosure on the doctor's 
part.3'3 

Several district court cases also have applied Kubn'ck. 

Sheehan Y. United States374 involved a complaint that "Sheehan 
had been exposed to radiation in atomic experiments while he was 
in the Army in 1952 and 1953. On March 20, 1979 Sheehan had 
applied to the VA for compensation or pension on the basis af the 
radiation causing his injuries. He did not file B standard FTCA 
claim form alleging negligent exposure to radiation until March 
24, 1981. 

The district court first held that Feies barred all claims. even 
those alleged to be violations of a duty to warn abaut the danger 
of radiation after Sheehan was discharged. The court found that 
because plaintiff maintained the government knew of the 
radiation's effects before he left the service, any duty to w m  

T O 1  F 2d 696 lath Cr 19651 
' 'Ware,  826 F 2d at 1284 
"Id at 1284 " 4  
'"Sor eg.. Anlayo ,. United %ales 766 F 2d 1416 !loth Ca 19861 
"'642 F Supp I5 IS D Miss 19521, a/'d 713 F 2d 1097 15th Cu 19831 
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arose before his discharge, and so was barred by Feres.375 

The district court applied the Urie rule and also found the suit 
time barred: "The general rule under the [FTCA] is that  plaintiff's 
claim accrues at  the time of his injury. Where, as here. the injury 
is not immediately apparent, the claim accrues when plaintiff's 
injury manifests itseK"870 

Because Sheehan's injuries became apparent before he applied 
to the VA in 1979, his claim accrued more than two years before 
he filed his claim. The court observed in a footnote "Even under 
the more liberal accrual standards for medical malpractice cases, 
plaintiffs' suit would be barred,"3" as Sheehan admittedly knew 
of the injury and e a u ~ e  when he filed for VA benefits on March 
20, 1979, two years and four days before he filed his FTCA claim. 

From the above it is inferred that this district court would not 
extend the Kubrick rule to all FTCA case6 or even to all 
"discovery" insidious diseasetype eases, but still felt moved to 
comment that even under the "liberal" Kirbriek standard the suit 
would still be time barred. This approach in the Fifth Circuit was 
already questionable in light of Lauellee u. Listi (which preceeded 
Sheehan) and became untenable after Dubose. 

Finally, it would indeed be unfortunate if the holdings of the 
following case were not of deep legal significance. Touchstone v .  
Land & Marine Applicators, I m 3 ' 8  was a silicosis case brought 
by a number of sandblasters on offshore oil drilling platforms 
against a host of defendants. Focusing on when plaintiffs' causes 
of action accrued, the district court noted that defendants argued 
accrual once the injured employee was "or should have been 
aware of his condition under the circumstances"3'~ (a "discovery 
rule" supported by "the teachings of [Kubriekl and [Uriel' '~~oi; 
plaintiffs argued accrual only after they had "actual knowledge of 
[their] injury and its cause" and also that under a "continuing 
tort theory , , . each exposure to the harmful irritant is a new 
cause of The district court opted for the more 
conservative d e ,  finding that under Dubose, the "latest defini. 

"Compare Sheihon with Tsrgett V. Umted States. 551 F Supp 1231 (ID Cd. 
19821 (where duty to warn arises after discharge of soldier. Fares dwa not bar 
Claim). 

" 5 4 2  F SUDD at 21 
#''Id. at 21 n-3 

"'Id 81 1213 
" I d  

"628 F. supp. 1202 ~E.D. L ~ .  1986) 
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tion of the discovery rule'' is "when the employee knows. or 
reasonably should know, that his condition is a disease which 
arose out of his employment."3s2 The court found that Dubom's 
language that "[wlhen a plaintiff may be charged with awareness 
that his injury is connected to some cause should depend on such 
factors including how many possible caused exist and whether 
medical advice suggests an erroneous causal connection or ocher- 
wise lays to rest a plaintiff's suspicions regaiding what caused his 
injury,''383 meant that "[tlhe critical issue . . . is when symptoms 
are manifested. not necessarily when the disease is d i a p m d " 3 s 4  
Based upon this language of the Fifth Circuit, the district court 
said "any argument that an injured employee's condition could 
have many complicated medical causes of which the employee 
might not be aware begs the question and must be rejected."3aS 

Accordingly, in an occupational disease setting, this district 
court felt that. once an employee is aware of his disease, actual 
knowledge of the cause is not required to start the period 
running; when the employee would be charged with constructive 
knowledge depends upon the factors recited in Dubose land, if a 
doctor tells him his injury was not caused at  his job. his 
suspicions might be laid to rest). As diagnosing of B disease 
implies examination by a doctor, the court in finding the "critical 
issue" to be "when symptoms are manifested' seems to be saying 
that constructive knowledge can be charged even if no doctor ever 
actually told plaintiff what his disease was, much less what 
caused it. or even if no doctor ever examined plaintiff at  all I t  
would seem logical that  similar reasoning in a medical malpractice 
context would be applied by this court. The lasting significance of 
this "touchstone" cam remains to be seen. 

IX. SIXTH CIRCUIT 
Jordan v. United StatesJaB was the Sixth Circuit's leading case 

in the FTCA medical malpractice area prior to Kubzick. and on its 
facts Kubrick might have farced a contrary decision. Jordan was 
a oneeyed veteran who had a sinus operation at a VA hospital in 
November 1968; following surgery he had problems with his 
remaining good eye. A doctor advised him these problems were 
from muscle damage caused by procedures required to deal with 
the unantieipaced "severity" 01 his Sinus condition Corrective 

"'Id at 1214 
"'Id lquoling D u b o m  729 F 2d 81 10321 (emphasis added by che district ~ o u r f l  
.-'Id iemphaiii added! ., 7 ,  

1'1603 F 2d 620 16th Clr 19741 
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surgery was performed in January and again in February 1969, 
but was not successful. During this time he had the Veterans of 
Foreign Wars IVFW) try to get his disability rating increased on 
the ground that his vision loss was due to the sinus surgery. He 
was examined regularly at  the VA hospital, until in June 1971 an 
examining doctor told him there was nothing more that could be 
done far him. and "it wa8 too bad they screwed up your eye when 
they operated on your nosd ' s~ '  He filed a claim June 1, 1972. 

The district court found the claim had accrued in early 1969 
when " 'there came knowledge of facts sufficient to alert a 
reasonable person that there may have been negligence."'3ss 

The Sixth Circuit reversed, holding that the district court had 
used an unduly restrictive interpretation of the rule then current, 
as expressed in Quinton. They wrote: 

Important in the federal eases applying the 'discovery' 
rule is the requirement that  the claimant must have 
received some information, either by virtue of acts he has 
witnessed or something he has heard, or a combination of 
both, which should indicate to him, when reasonably 
interpreted in light of all the circumstances, that his 
injury was the result of an act which could constitute 
malpractice.S88 

In other words, the Sixth Circuit felt that the Quintan d e ,  
requiring opportunity to discover "the acts constituting the 
alleged malpractice" also required knowledge that the acts 
amounted to malpractice, i.e., negligence. Arguments for or 
against this proposition could be made, but are mooted by 
Kubliek,  which did not in any way purport to overrule or 
disapprove Quinton. The Supreme Court clearly felt that the 
Quinton rule did not require knowledge that the acts were 
"malpractice." 

The Sixth Circuit went an to hold that although Jordan 

was aware [i.e., had actual knowledge as opposed to the 
more furry situation of 'should have been aware'] that  
muscle damage sustained during his 1968 sinus operation 
led to this lass of sight. [tho record] . . . failed to show 
that [Jordan] in the exercise of reasonable diligence 
should have been aware that the muscle damage may 

' 7 d  BL 621 
".Id. at  623 1quodng the district  COY^ 
"Id e t  622 
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have been the result of the improper performance of his 
sinus 0peration.~90 

This holding as stated is clearly inconsistent with Kubrick. Even 
after Kubriek, however. it is possible that a court could have 
found that Jordan had no reason to believe he had been "injured" 
above and beyond his "severe'' sinus condition until the June 
1971 examination.391 

Possibly of some remaining farce even after-Kubn'ck was the 
court's dicta that. even though the eye injury following the 
surgery was not an expected result, and so would require "some 
investigation," Jordan received B "credible explanation" from B 

doctor, and so it could not "be said that appellant failed to 
exercise reasonable diligence."3sz Accordingly, Jordan should still 
be good authority for the "credible explanation satisfies due 
diligence" rule some circuits have developed ever after Kubn'ck. 

Wolfenbarger V .  United StatesseB was a district court case that 
predated Kubn'ck. Plaintiff's decedent was admitted to a VA 
hospital on March 4, 1975, and he died an May 17, 1975. Plaintiff 
filed her claim on May 14. 1977 alleging wrongful death as a 
result of medical malpractice. The government moved to dismiss 
as time barred. Although the defense argument is not stated, it is 
presumed that it was argued that the alleged malpractice was 
committed more than two years before filing the claim and 50 the 
claim should have accrued then. The court simply w o t e  "A 
wrongful death claim accrues under the Federal Tort Claims Act 
on the date of death,"3s4 and so plaintifi's claim was timely. 

In a footnote. the court said that the government's reliance on 
the medical malpractice accrual as in Jordan was misplaced. 
because the claim was for wongful  death. "not mere medical 
malpractice."39i If decedent survived and made a claim. then 
malpractice N I ~ S  would have applied. This tidbit is more tantali> 
ing because Jordan should generally have served to delay accrual 
rather than advance it. I t  is, however, conceivable that malprac- 
tice was committed on decedent in March 1975, he knew it then 
and his wife knew it then, and yet claim was not made for more 
than two years after that. The counterargument is that the 
damage ideathl had not vet occurred and so the claim could not 
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have accrued. This was the situation in the Seventh Circuit's Fisk 
u. United States.s9B 

I t  is possible that the court was a bit hasty in it8 decision, as it 
ignored the provisions of 28 U.S.C. 8 1346(b), the wrongful death 
portion of the FTCAS8' which allows a claim if the claim would be 
maintainable under applicable state law. As was argued by the 
government in Fisk (but not accepted by the Seventh Circuit an 
those facts), one point of view would mako it possible for the 
claim to be untimely even if made within two years of death.aQ' If 
the state's wrongful death statute would have precluded suit by 
decedent had he survived, is the holding that an FTCA wrongful 
death claim can never accrue prior to death supportable? 

The Sixth Circuit gave fairly short shrift to plaintiff's argm 
ments in Garrett V .  United Statrs.3eQ Plaintiff's decedent died in a 
federal prison, and plaintiff filed suit twenty-one months after the 
death, alleging negligent medical treatment. The assistant U S  
attorney reminded plaintiff that an administrative claim had not 
been filed. Forms were provided to plaintiff twentythree months 
after the decedent's death, but were not filled out and returned to 
the federal agency until twentyfive months after the death. 
Plaintiff argued that the tweyear period should have run from 
the release of the autopsy report, not the death (which would 
bring the belated filing within the tweyear requirement]. The 
Sixth Circuit did not discuss whether a "discovery" rule should 
apply, or if plaintiff had been "diligent," but merely said: 
"Appellwt's [plaintiff's] contentions that the statute of limit* 
tions did not begin to run until the autopsy report was released is 
contrary to the decisions in [ K e b h k ]  and [Kington v .  United 
States , , , . ' (4OQ 

One may search high and low in KubTick and find no reference 
to wrongful death actions at  all, and in view of that  case's 
requirement of an opportunity for knowledge of ''cause of injury," 

'*667 F 2d 167 17th Crr. 19811. 
"28 U.S C. 5 13461hl 119821 lilalmg m p m  that an FTCA action 1s provided for 

"death caused by the neghgeni or wrongtul act or ~nnsiion ai any employee of the 
Government whlle acting within the mope of his office or empioymenl. under 
circumstances where the United States if a pnvate perron. would he hable to the 
e l m a n t  hn accordance with ths iou of ths phce  where the act or ornw~ion 
oeevmed.' lemphssis addedll. 

"'See mire text accompanying notes 439.41 B u t  300 mpm terr accompanying 
notes 182.90 Idacussing Dundon v Emfed States, 559 F Supp. 469 IE D N Y 
198311. 

'"640 F.2d 24 i6Lh Clr 19811 
"Id ac 26. 
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the Sixth Circuit's reliance on Kuhrick as support in Garrett 
seems misplaced. 

Kington U. United involved a wrongEul death claim 
where decedent died after exposure to beryllium in a government 
facility. A claim was made twenty-five months after death and 
twentyone months after decedent's widow recievod the autopsy 
report, which for the first time disclosed the cause of death. The 
court merely relied on the general mle of a wrongful death claim 
accruing upon death, and thought that twentytwo months was 
plenty of time for plaintiff to have made her claim. A dissent 
urged adoption of a "discovery" mle as in Urie, and to the extent 
Kubrick relies upon Urie it could be argued that Kubrick is in 
conflict with Kington 

Diminne v .  United Stotes*02 was not a malpractice case, but is 
useful far its interpretation of Kubnck,  and it also analyzes a 
situation that many circuits have apparently not yet confronted. 

In Diminne. plaintiff was convicted of extortion, but before 
sentencing, a government agent confessed to being the party who 
had actually sent the extortion letters. The agent's identity was 
later confirmed by handwriting analysis, and plaintiff's conviction 
was dismissed. Plaintiff later sued the United States under the 
FTCA on various theories. Some of the theories were dismissed 
by the district court as being barred by sovereign immunity k g . ,  
claims far malicious prosecution!, and others were dismissed as 
time barred k g . ,  claims of negligence in investigation of the 
crime, and in the presentation of falsified widened The District 
Court held that under Kubrick. the "critical facts" of the injury 
and who caused it were known at least as of the last day of 
Diminne's trial, more than two years before he made a claim. 
Diminne argued that under Kuhriek his cause of action had not 
accrued until the identity of the agent was confirmed. He argued 
that Kuhrick postponed accrual of the cause of action until he 
knew for sure "who" ii.e., the agent! had caused his injury. The 
District and Circuit Courts probably could have held the action 
time barred simply because Diminne in fact "knew" the agent's 
identity when he confessed, before the last day of trial. Instead, 
however, the Sixth Circuit wrote: "[Ilt is also important to note 
that Kubnek did not flatly state that accrual of a cause of action 
is always deferred until such time a8 the plaintiff is aware of the 

$' 396 F 2d 9 16th Clr j ,  c w t  denied 393 U S .  960 119681 
"'726 F.2d 301 16th Cir 19811. 
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identity of the particular indiuidual who may have caused his 
injury."403 

The Sixth Circuit pointed out that in Kubrick the identity of 
the particular doctor was known and was never an issue, and 
wrote: "We are unable to accord Kubrick the expansive interpre. 
tation urged upon us by the plaintiff."404 The court went on to 
hold "[Blefore the accrual of a cause of action against the United 
States under the FTCA may be deferred because of the plaintiff's 
inability to identify the injury, it must be shown that the United 
States itself played a wrongful role in concealing the culprit's 
identity."'05 

Barrett V .  United States406 was cited with approval The court 
later heid that the "CUlprit'R" conduct was not chargeable to the 
United States since it was outside the course of his emplay- 
ment.407 

The Court did not directly address the situation that could 
commonly occur in medical malpractice eases: the prospective 
plaintiff simply does not know the identity of the particular 
doctor who committed the alleged malpractice. From the above 
reasoning, however, the Sixth Circuit would hold that absent 
active concealment by the government of the doctor's identity, 
accrual would not be delayed, and plaintiff need not be aware of 
the specific doctor's identity as long as he knew that the C B U S ~  of 
his injury was some treatment given by B government facility. 

was a suit by the children of a slain 
civil rights worker under the FTCA that alleged an FBI informer 
participated in their mother's death. On the government's motion 
to dismiss as time barred, the district court looked to Kubrick for 
"guidance [from the Supreme Court] on the issue of when a came 
of action accrues in the context of federal tort claims."408 The 
court examined whether Kubrick should apply outside of the 
medical malpractice area: 

Kubrick. this court believes, signals an end to the cat@ 
gorical approach to the statute of limitations, and teaches 
that the facts in each case must be thoroughly examined 
to determine when the plaintiff had knowledge of the 

Liurro v .  United 

"'Id at  304 !emphasis sdded! 
"'Id st  305 
"'Id 
'-689 F Zd 324 !2d Cm 19821 csrf d s n d  462 U.S 1131 119831. 
'"728 F.2d at 306. 
.0'486 F. Svpp 1271 IE D Mich. 19801 
'-Id ac 1280. 
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'critical facts' regarding his injury. On this date, his claim 
accrues, and the plaintiff is charged with the duty of 
promptly investigating and presenting his claim . . . the 
rationale of Kubnck is braad enough to warrant. indeed 
compel, its application to a nonmalpractice case if the 
plaintiff in that case is ignorant of the critical facts 
concerning his injury.4'0 

The court found that Kubnek fixed the date of accrual at that 
"time when the plaintiff can realistically be expected to undertake 
an investigation into the possibility of pressing a claim against 
the government.""l The court also noted that, at  least in Liuzza, 

ignorance of the identity of the tortfeasor can be as 
critical an element to accrual as ignorance of what the 
tortfeasor did 10 cause the injury. Without knowledge of 
the identity of the tortfeasor, an injured party may be 
helpless to discover the relevant information about his 
injury, including whether the tortfeasor's conduct con. 
formed to the standard required by law.'- 

The district court preceptively found that for limitations 
purposes, an action does not necessarily accrue once a plaintiff 
knows everything he needs t o  he aware he should have a valid 
claim lor a lawsuit) against someone, although this may be the 
caw in general. Investigation to some extent is almost always 
needed before a proper claim can be made, and this indeed is why 
a period of years, rather than days, is customarily allowed to 
make a claim after accrual. Looked at in this light, the dissent in 
Kubrick, insisting the period should be tolled until the claimant 
realized that acta were negligent, actually would put malpractice 
claimants in a favored position over all other tort claimants 
against the government. The Kubrick majority did not find that 
when his cause of action accrued Mr. Kubrick had all the 
knowledge he needed to go out and make his claim. merely that 
he now had two years and no more to find OUT the additional 
information he needed to make the claim. 

Bergman u United States4.3 was an action brought against FBI 
agents alleging, among other things, FTCA claims. The district 
court discussed Kubnck and Liuzzo at  length, and also deter- 
mined "that Kiibnck has application to nonmalpractice cases and 

Id at 1261 
I d  at 1262 
Id 
b e l  F Supp 107 <S D !vlich 19821 
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especially to this case."*l* The court found that. as in Liurro, 
plaintiff had no reason to investigate earlier. because "knowledge 
of the identity of the tortfeasor or tortfeasars is a critical element 
to the accrual of a claim."416 
In Yustick U. Eli Lilly and C0.,4'5 a DES product liability case, 

the district court cited Kubn'ek, Liurro, and Bergman as support 
for the "general rule [that] the defendant must be identified as 
responsible for the product which caused the injury before a cause 
of action accrues [cites omitted]. This is because of the require. 
ment that the defendant be the cause in fact of plaintifrs 
injury."4" 

Although Kubn'ck and its Michigan progeny were FTCA, not 
product liability, cases, the court in Yustick found their reasoning 
"persuasive."41a 

Finally, Cox v .  United States41g was an LSD experiment case. 
Cox, on active duty in 1964, participated in an LSD experiment. 
On April 2 6 ,  1 9 7 6  (eight years after his discharge1 he received B 

letter telling him he had been a participant and that a followup 
study for possible long term effects of LSD was being conducted. 
Cox says he wrote requesting more information. and also wrote on 
May 18, 1 9 7 7  that he was "experiencing unexplained medical 
problems."4~o but heard nothing until a letter August 2 5 ,  1978 
again told him he had been a participant and that some 
participants had had longterm adverse effects. Cox filed a claim 
on August 2 7 ,  1979. 

The court did not reach the government's Feres argument. 
holding instead that the claim was time barred. The April 1976 
letter conclusively identified the drug as LSD, and "at least as 
early as May 18, 1977, plaintiff was in possession of all 
information necessary"421 to start the period running. 

The court never cited Kubn'ck. but its influence may have been 
felt. I t  rejected plaintiff's argument that the period did not start 
until the government fully discharged a duty to advise him of 
LSD's dangerous effects and to give medical assistance, saying it 
was "unable to find any authoritative support for such a 
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theory."*22 In the early post-Kubn'ck era, any ''authoritative 
support" would have been hard to find. 

X. SEVENTH CIRCUIT 
DeWitt U. United States423 was the Seventh Circuits principal 

case in this area prior to Kubn'ck. Curiously, the Seventh Circuit's 
opinion in this case was written by Judge Wisdom, Senior Circuit 
Judge for the Fifth Circuit sitting by designation. Judge Wisdom 
had participated, although had not written the opinion, in Quinton 
some seventeen years earlier. 

.Mrs. DeRltt had surgery a t  VA hospitals for rheumatoid 
arthritis in 1971 and 1972. She filed a claim alleging negligent 
treatment of her hands in August 1975 The district court 
dismissed the c a ~ e  on summary judgment as time barred. 

The Seventh Circuit, under the Fifth Circuit judge's fine hand, 
adopted the reasoning of Bndgfoord and the Third Circuit decision 
in Kubn'ck, and found that the Statute of limitations did not 
begin to run "until the claimant has discovered, or has had a 
reasonable opportunity to discover. all the essential elements of a 
possible cause of action."422' 

The court found that summary judgment would have been 
proper only if there were no genuine issue of material fact. and on 
the record found that the lower court could not as a matter of law 
have found that plaintiff "knew or should have known that her 
caum of action accrued prior to August 19, 1973 [two years before 
she filed]."425 The government argued that plaintiff had actual 
knowledge 1i.e.. "knew," rather than "should have knawi ' l  based 
on her deposition testimony. The court found that plaintiffs 
testimony was not an "unequivocal admission" of knowledge of 
all the elements of a c a w e  of action. The testimony simply could 
have been critical of a doctor's "bedside manner," not necessarily 
indicating knowledge of malpractice 

The court wrote that "[tlhe date when a C B U S ~  of action accrues 
is, of course, a question of fact. [citation omitted] Summary 
judgment then, is usually inappropriate on that q~estian."'~6 
Thus, the Seventh Circuit seemed to feel that the limitations 
question usually should not be resolved short of a trial on the 
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merits. This is certainly contrary to one of the grounds commonly 
offered as support for limitations periods-the right of defendants 
not to have to defend stale claims. 

A dissent thought the Bridgfoid rule was "unrealistically 
subjective,"'2' insofar as it involved opportunity to discover legal 
as well as factual issues. I t  also included parts of plaintiff's 
deposition transcript. which clearly implied plaintiff thought the 
doctor's rough manner in removing casts directly caused her 
injury. 

On rehearing, DrWitt was reversed without opinion and the 
district court opinion affirmed, doubtless in light of Kubriek.42a 

The first important post-Kiubn'ck decision from the Seventh 
Circuit was not, strictly speaking, a medical malpractice case. In 
Stoleson v .  United States.4z8 Mrs. Staleson, a worker in a 
munitions factory. was exposed to nitroglycerine and subse 
quently developed heart problems. The district court dismissed 
her claim as time barred because it found she had sustained her 
injury more than two years before filing an administrative claim. 
The Seventh Circuit reversed, applying the "discovery" rule. They 
noted the ''reason for the [discovery] exception is essentially the 
same as far the general rule, i.e., a patient often has little or no 
reason to believe his legal rights have been invaded simply 
because some misfortune fallowed medical treatment."'s0 They 
held that this "more liberal rule" is not limited to medical 
malpractice cases, but applied in this occupational safety case. 
The Seventh Circuit noted its holding in DeWitt had been 
overruled by the Supreme Court, which only required knowledge 
of the " 'critical facts' of injury and cause.''4Sl In Kubrick, said 
the Seventh Circuit, it was recognized that ' 'a  plaintiff armed 
with knowledge of hi6 injury and its cause is no longer at  the 
mercy of a defendant's specialized knowledge. A plaintiff in that 
position need only inquire of other professionals, including law. 
yers, whether he has been legally wronged."4sz 

The Seventh Circuit then applied the Kabriek rule to the facts, 
and found that Mrs. Stoleson had suspected nitroglycerine was 
the cause of her physical problems, had diligently inquired of 
many professionals and been told there was no medical evidence 

Id BL 281 
618 F.2d 114 11th Cr 18501 
629 F 2d 1266 i7rh Clr 19801 
Id.  at 1258. 
I d  st 1269. 
Id.  mc 1269-1270 
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of such a connection. Eventually, one specialist doctor she 
consulted published a "seminal article" lwhich included Mrs. 
Stoleson as B ease in point). that "marked the first medical 
identification of the causal The court distinguished 
the Kubn'ck facts. finding that while Kubrick "lacked the 
presence of mind to seek the advice of those who could eompe. 
tently advise him that his claim was valid[,] Mrs. Stoleson.. . did 
have the presence of mind to seek professional advice.'''34 

The court recognized that this holding appeared to "burden 
defendants indefinitely with the risk that they may be called upon 
to answer for some long.fargotten conduct that medical science 
recognized only years later to be harmfui."'e5 The court simply 
pointed out that in this ease, however, the government had had B 

duty under existing regulations to take certain precautions in the 
work place, which they had not done; since there was clearly duty 
and breach, only knowledge of the cause of injury was still needed 
for an actionable claim. The court then held that where "there 
exists no standard of care until discovery of the causal 
relation. . . there is no breach and no actionable wrong."430 

The Seventh Circuit thus recognized that Stoleson situations 
are rare, where there exists a duty, and yet there is at  the time of 
the duty no knowledge of the likelihood of breach of the duty 
causing the injury. Despite the rarity of situations on all fours 
with Stoleson, however. the Seventh Circuit was not reluctant to 
rely on its authority in later close cases. 

Jastremski v .  United States437 affirmed a district court decision 
in favor of plaintiff. Plaintiff father, himself a pediatrician. sued 
on behalf of his infant son. alleging that malpractice at  a U.S. 
Army hospital at  the time of birth caused cerebral palsy. The 
government appealed, pointing out that the facts of the d e g e d  
malpractice were known to the parents near the time of the child's 
birth. and the injuries at  least by the time the child was two. 
Plaintiffs maintained they first discovered the link between the 
medical treatment and the child's condition when the child was 
four, during a social visit with a neurologist doctor, who observed 
the child. and who shortly thereafter examined him and diagnosed 
cerebral palsy. 

F Pd 666 (7th Cir 19841 
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The Seventh Circuit cited Kublick and Stoleson for starting the 
limitations period once the injury and its cause were known or 
should have been known. The court then applied the "clearly 
erroneous" standard to the district court's findings of fact and 
declined to disturb the findings that Dr. Jastremski did not know, 
nor in the exercise of due diligence should he have known, that 
his son had sustained brain damage at  birth. The former is 
doubtless correct, since it seems unlikely that Dr. Jastremski 
would have delayed suit so long if he in fact had had this 
knowledge. The latter is less obvious, but the court pointed out 
that the child's problems could have been orthopedic, rather than 
neurological ialthough orthopedic treatment at  age two was 
ineffective), and that Dr. Jastremski had testified uncontradicted 
that he did not know of the cerebral palsy until the neurologist's 
social visit. 

I t  is certainly possible that a district court could have found on 
the same facts that  Jastremski had not exercised due diligence 
and that the suit was time barred. In view of minority not tolling 
the statute in FTCA cases, this case iat least at  the district court 
level) could simply be a refusal to visit the "sins" !or omissions) 
of the father upon the son. Compare this situation to Camire V .  

United States,*38 where a lay parent, aware of a misdiagnosis of 
her child, was held not to have been reasonably diligent in failing 
to connect the malpractice to her child's brain damage. 

In Fisk u. United S t a t e ~ , ~ 3 ~  VA doctors negligently injected 
radiopaque dye into Mr.  Fisk's neck in 1950. and in 1912, he 
developed hoarseness. In early 1973, he was told by a doctor that 
this wm related to the dye injection, but that  he need not worry 
about it. Two years later (19751 he developed further symptoms, 
and was diagnosed as having carotid artery disease caused by the 
dye. In 1976, Fisk submitted an administrative claim, which was 
rejected, and he filed suit. In 1979, he was hospit&zed again, and 
died a month later from complications traced to the dye. His 
widow then amended the complaint to assert wrongful death, and 
filed an administrative claim (also denied). The district court 
found for the plaintiff widow. 

On appeal, the government argued that Kubrick required that, 
where the elements giving rise to a malpractice claim later result 
in wrongful death. the date the malpractice claim accrued should 
be the date the wrongful death claim accrued also. According to 

1344S6 F. Supp 883 IE D X.Y. 18801 
"'657 F Zd 167 17th Clr 19811 
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the government, this date was in 1973, thus causing both the 
personal injury malpractice and the wrongful death claims to be 
barred. The Seventh Circuit probably could have held that the 
personal injury claim did not accrue until 1975, when the artery 
disease was first diagnosed, and so any later wrongful death claim 
would have related back to the earlier timely claim. Instead. the 
court held that a claim for wrongful death. under State law totally 
separate from the personal injury claim. simply did and could not 
accrue until the decedent died. Accordingly, the government can 
remain liable for wrongful death claims long after the decedent 
discovered or should have discovered his injury and its cause: in 
fact. the decedent need not have ever filed a claim or Suit for 
personal injury at  all, as long as his survivor files the wrongful 
death claim within two years of death. The court specifically held 
that "the federal rule in wrongful death actions brought under the 
[FTCA] is that the cause of action cannot accrue until the 
wrongful death O C C U T ~ . ' ' + ~ ~  The action might accrue even more 
than two years after the death if the survivors should not have 
reasonably known the death was due to "injury" that was 
"caused' by the government; this is precisely what the Seventh 
Circuit later held in Droran U. United Stotes.*41 

MY. D r a m  was having annual chest x-rays done by the VA to 
monitor tuberculosis in remission. A radiology report in Novem. 
ber 1979 noted a small lung tumor and suggested followup, which 
was never done. The next pray,  in January 1981. revealed a large 
cancerous tumor that killed Mr. Drazan the next month. His 
widow requested his medical records in November 1981, received 
them the next month, and discovered the failure to fallowup. The 
district court held rhe cause of action accrued in February 1981. 
when her husband died, although plaintiff argued it did not acerue 
until the medical records were received and the government's 
negligence discovered 

The Seventh Circuit held that the district court had misinter- 
preted Kubrick in holding that the wife's knowledge of her 
husbands injury Ideathi and its cause (cancer) a t  the time of his 
dearh had started the limitations period mnning. The court found 
that the facts in Kubrick were nothing like in Drarnn: here. Mrs. 
Drazan had "no reason [ s h o w  in the record] to think that the 
government had killed him by neglecting to follow up the pray 

*"Id af 173 lemphasis added) Compoir Fisk uzth Dundan v h i r e d  State? 559 

' 7 6 2  F2d 5 6  (7th C a  19851 
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examination of 16 months earlier."442 The district court's ap- 
proach could lead to "ghoulish consequen~e[s];"~~~ potential plain- 
tiffs would request hospital records every time someone suffered 
or died in a government hospital to see if treatment played a role 
in the victim's distress, because they could not wait until they 
had reason to think the treatment played B role. The court did not 
think that Kubrick intended to encourage such behavior. 

For the Seventh Circuit's reasoning to apply, the information 
needed to provide "notice" that a doctor may have caused harm 
should be in the government's control. "The notice must not be of 
harm [in this case cancer] hut of iatrogenic [doctor.causedl harm, 
though, as Kubrick holds. not necessarily of negligent iatrogenic 
harmP444 

Having doubtless gladdened the plaintifps bar thus far in the 
opinion. the Seventh Circuit proceeded to raise troubling concerns, 
by holding that the period does not simply mn once the 
government cause of harm is known, hut rather "either when the 
government cause is known or when a reasonably diligent person 
(in the tort claimant's position) reacting to any suspicious 
circumstances of which he might have been aware would have 
discovered the government cause-whatever comes first.""i 

The court proceeded to remand for an inquiry as to why Mrs. 
Drum had asked for the medical records, and for the district 
court "to determine when Mrs. Drazan should have suspected 
government causality in the death of her 

The above language is difficult to  reconcile with eases like 
Stoleson, which drew such a clear, logical distinction between 
"suspicion" and "knowledge." Perhaps the court would have done 
better to m i t e  in terms of examining the "due diligence" of Mrs. 
Drazan, and whether she had any reason to make inquiry ii.e., 
engage in the "ghoulish" behavior the court did not want to 
encourage), rather than saying that the period would start to run 
when Mrs. D r u m  acquired "suspicions" that only later were 
confirmed ab "knowledge." In fact, at  the end of the opinion. the 
court said that although the government bears the burden of 
proof when it asserts a statute of limitations defense. here "the 
government showed that the wi t  was untimely: it is up to the 

Id st 5s 
Id at E9 
Id at  5s [emphasis in the origindi 
Id (emphasis addedi 
Id at 60 lemphaaia addedi 
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plaintiff to show that she had no reason to believe that she had 
been injured by an act or omission by the government.""' 

Thus. the Seventh Circuit seems to be placing the burden of 
proving due diligence on plaintiff, and where she did not do 
anything luntil latel, of proving there was no apparent reason to 
be diligent. Apparently implicit in the phrase "the government 
showed that the suit was untimely" is the assumption that the 
period begins at the time of death absent some other circum. 
stance, which plaintiff must prove. 

The holding would also seem to require the filing of a claim 
once the claimant became "suspicious" if this occurred only 
shortly before the period would have ended, as any delay in 
obtaining records t o  raise the "suspicions" to "knowledge" could 
cause the claim to be time barred. There may well be a great deal 
of sublectivity creeping into judicial analysis of when a plaintiff 
became lor should have beeomel suspicious, which, at the mini. 
mum, makes predicting outcomes difficult. This situation might 
result in excessive claims being filed on "suspicion" alone: it 
seems more probable, however. that most people lif not their 
lawyers) would be hesitant to sue their doctors or their govern. 
ment on mere suspicion. and so would simply lose otherwise 
meritorious causes of action. In this way. the holding rewards the 
frivolous and penalizes those with restraint, just the opposite of 
the avowed goal af most courts. 

The decision in Green v .  L'nrted States,d4a decided one month 
after Draren (although argued the same day in front of the Same 
threejudge panel). affirmed a district courrs dismissal on the 
government's motion for summary judgment. Plaintiff Green 
received radiation treatment in 1978 through April 1980 for 
mouth cancer m two VA hospitals. He was then hospitalized in 
Cook County Hospital la nonfederal haspitall from May through 
July 1980, hemorrhaging from the mouth, during which he was 
told that "the dead tissue in his mouth' was caused by the 
radiation treatment.4" Green was readmitted later. and eventually 
had to have portions of his jaw removed (in November 19801. 
finally being discharged in February 1981. Green filed a claim in 
October 1982 alleging excessive radiation in the VA treatment. 
and later also alleged failure to diagnose and treat. The district 
court, applying Kubnck .  found that Green was aware of his injury 

' Id 
'T65 F 2d 106 (7th Cn 19868 
"Id sf 106 
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(osteoradionecrosis, i.e., death of bane from radiation) and its 
cause more than two years before filing his claim. Green argued 
that the osteoradionecrosis was an expected side effect of the 
radiation treatment, and his cause of action did not accrue until 
his physical maladies exceeded these expected side effects, and 
that he did not realize this until part of his jaw was removed 
(within the two years, of course). The Seventh Circuit. acknawl. 
edging this argument as "creative," rejected it a3 placing a "gloss 
upon the word 'injury' which is neither supported by the 
legislative history of section 24011b) [of the FTCA] nor the 
holding of Kubn'ck."'ja 

The Seventh Circuit agreed with the district court that Green 
knew or should have known the cause (radiation) of his "injury," 
having undergone eight major surgical procedures before the two 
years prior to filing his claim, and the "severity" of the injuries 
"would have caused a reasonably diligent claimant to seek advice 
in the medical and legal community."'6' 

Addressing the failure to diagnose and treat allegations, the 
Seventh Circuit examined Augustine v .  United States,462 and 
purporting to apply Augustine's standard, found that Green knew 
he had been (allegedly) denied medical care by the VA when he 
was hospitalized in Cook County Hospital hemorrhaging from the 
mouth in May 1980, was diagnosed properly 88 of October 1980, 
and "[a] plaintiff, in the exercise of reasonable diligence, should 
have become aware of his injury at  this time."458 

While the Seventh Circuit's result is perhaps correct in light of 
Kubn'ck, the analysis regarding "side-effect" cases is disturbing. 
Kubn'ck as reported is not a true "side-effect" case. I t  would 
Seem ill advised to categorically shut out claimants as time barred 
where "side effects" turn out worse than anticipated. as the line 
dividing an anticipated and unanticipated side effect is bound to 
be rather vague la8 well as the parties probably disputing what 
the claimant was actually advised about them in any event). 
Presumably. a side effect is the result of treatment of B condition 
worse than the probable side effect. If the side effect turns out 
worm than the original condition, it should be questions of fact 
whether claimant received proper advice, whether he was simply 
unlucky, or whether the side effects could or could not have been 
prevented or reduced. If the side effect is not (quite) as bad 88 the 

Id. at  107. 
Id at 108 
704 F.2d 1074 lSfh Cu. 18831. 
765 F.Zd at  109 
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original condition, it still may be worse than it needed to be, and 
thus actionable. How should a claimant be expected to know lor 
"suspect," as in Dmron) that an operation that saved his life but 
cost him his leg need not have cost the entire leg, but only a few 
toes? Determinations such as the above are clearly factual, and 
most suitable for resolution at  a trial on the merits. There was no 
discussion in Green about the expected extent of the radiation. 
induced injury. whether it needed to be the extent it was, what 
part chance played, or what advice Green received about how 
serious he could expect the side effects to be. All these would 
have been examined at  a trial on the merits. Instead, the circuit 
and district courts simply found that Green's physical maladies 
were "serious" more than two years before his claim was filed, 
and he should have realized he had a cause of action long before 
he eventually made his claim. Aside from the short shrift this 
decision gave to a problem of weighty dimensions h e . ,  side effect 
cases). it would have the effect of encouraging demands for 
hospital records and filing claims whenever side effects lless than, 
equal to or greater than the extent predicted! develop, simply to 
preserve the cause of action. Such "ghoulish consequences" ought 
not to be encouraged. least of all by a court that wrote Dmran. 

The mast recent decision by the Seventh Circuit directly on 
point was Nemmers u United Stotes."d This decision highlights 
how critical use of certain words by a district court can be, as 
well as how outcome can be shaped by emphasis and deemphasis 
of important facts. 

Eric Nemmers was born in July 1973 at a Navy hospital some 
three weeks after the predicted birth date. His mother had 
difficulty during labor, but was sent home without tests or 
medication (other than a suppository! and told not to return or 
even call until her pains were regular and five minutes apart. 
After two days, she was taken beck to the hospital, with pains 
still irregular: the baby was finally delivered by Caesarean 
section. The child was retarded and had cerebral palsy. The 
parents knew of the cerebral palsy when Erie was eighteen 
months old. but the district court found that they did not learn 
he had "severe retardation" until October 1979. A claim was filed 
in October 1981, and rhe parents argued they first realized there 
was a possible connection between the difficult birth and Eric's 
condition when they read two newspaper articles in August 1981. 

The district court wrote that plaintiffs had sought information 

'"796 F 2 d  628 17Lh Cir 19861 
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about what caused cerebral palsy from both naval and private 
physicians, and they "were assured that the causes were unknown 
and that it was just one of those things and only God knows the 
cause."4~s Those doctors never suggested the difficult birth as a 
possible cause, and so even though plaintiffs had access to the 
medical records, "they were effectively diverted from the import 
of those records by [those] statements."'b8 In May 1977. a Dr. 
Copps evaluated Eric for possible rehabilitation and m o t e  n 
report with which the district court was "very concerned' and 
which the court "studied. . . carefully."4s7 The district court 
indicated that the report 

delineated a number of possible causes, but concluded 
that the actual cause was influenza suffered by Mrs. 
Nemmers in the first trimester. There was in the letter a 
reference to 'the trauma of the birth' and 'fetal distress,' 
but again, attention was diverted by his asserted bslief 
that influenza was the cause.458 

The court said "[c]learly, the Nemmers could have challenged 
the statements with respect to the nature of the disease,"4s8 but 
as their goal was their son's rehabilitation rather than "assess- 
ment of blame," "there was no reason to do s0."460 

The district court wate :  "[Tlhe test for determining when the 
statute of limitations begins to mn is focused an Plaintiffs and on 
that time when they reasonably knew or should have known of 
the existence of a cause of action."461 The court said that "a 
careful consideration of the totality of the circumstances compels 
a finding that the Nemmers first realized there was a possible 

'"612 F. Supp 926, 930 ID Ill. 19811 
"Id at 930. 
"Id 
"'Id a i  930-31 
$6 it 931. 
"Old Of the two newspaper article read by the Nemmers, one t a h d  ahout a 

child who suffered disrress at bath, and "reportfed B large out af c m r l  
setclement." Id 81 930 The other merely reppart& a case nor et all similar hut m 
whxh pmtm sued the government. The Kemmers armed thar the "Iurtepoilition" 
ai the cwo articles flrit alerted them If mformalron m B 1977 report should not 
have rvsed their awaren~aa t o  n possible cause of action because they were not 
interested yl assmmg blame, why should an article m 1981 t h g  about 80me0ni 
svmg the government have raised this awareness? Compare Nernmeri with 
Wiknoan Y. Unitpd Stater. 677 F 2d 998 14th Clr I. COIL denied 459 US. 906 
119821 

.'612 F Supp. at 933 lamphasin by the court1 The distncf court &d not CLW 
Kubnck. or mdeed m y  other care. for tius pmpamtlon 01 in any other context on 
the SCBIY~D of limitations i s m  
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connection between Eric's cerebral palsy and the circumstances 
attendant his delivery on August 26, 1981."*82 

The court then examined the merits of the case, and eventually 
found for plaintiffs in the amount of $1,835,542.30, 

The Seventh Circuit reversed and remanded to the district 
court. They started out by observing that Kubrick, Green, 
Droron, and Stoleson all cause the period to start "to run in B 

medical malpractice case when the plaintiff has the information 
necessary to discovery 'both his injury and its cause."'4~9 The 
court framed the issue as whether the period depends on 
"plaintiffs' personal knowledge and reactions or whether it 
depends on the reactions of the objective, 'reasonable' mm"  and 
held "[tlhe answer is the latter."4b4 The Seventh Circuit found 
that the district court had improperly applied a subjective 
standard. 

If the district court had written about when a "reasonable 
man" knew or should have knaun, it is possible the Seventh 
Circuit would have left the lower court's findings stand, as they 
had in Jastrrmski. As it was, the circuit court looked more closely 
at  the facts of the case. and although they did not explicitly say 
so. it is evident that the district court had "deemphasized" 
certain important facts. Although the district court had been 
"very concerned, with and "studied..  . carefully" Dr. Copps's 
report, it was the Seventh Circuit that reproduced this report in 
its entirety in their opinion.4e6 This report said a "relatively 
severe influenmlike high fever illneas" the mother had was a 
"possible" cause of Eric's problems. although "the trauma of 
delivery. , . mighc have also contributed somewhat."'60 The Sev. 
enth Circuit also informed the reader that Mrs. Nemmers in fact 
had "had only a cold, and not a 'severe influenzdike high fever 
illness' during her pregnan~y." '~ '  In its findings of fact, the 
district court had not mentioned this, only stating obliquely that 
"the Nemmers could have challenged the statements with respect 
to the nature of the disease.. . The Seventh Circuit thought 
that  when a report that says a possible cause is "a". but "b" 
might have contributed "somewhat," combined with plaintiff's 
knowledge that "8'' in fact was not present and so could not have 
been a cause. 

Id at 933 
795 F 2d st 623. 629 iquoting Kubnekl. 
Id sf 631 
Id a t  630 
Id 
Id 
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then it is time to get out the records and inquire further. 
The putative plaintiff need not know that the suspicious 
event is more likely than not the cause. He may need 
discovery to determine the most likely cause, and Kubrick 
emphasizes that the running of the statute of limitations 
does not depend on having enough information to prevail 
at  triai.'ea 

The bottom line is that  "[a] medical report stating that there is 
B significant chance that an event caused an injury therefore is 
enough to start the period. which requires the claimant to begin 
his i n v e s t i g a t i ~ n . " ~ ~ ~  

The Seventh Circuit also pointed out that Kubriek 

"said that the statute runs even if the plaintiff, because 
of bad advice, is dissuaded from filing s u i t . .  . [s]o what a 
plaintiff actually knows is not dispositive; the time may 
be mnning even if plaintiff has received unequivocal 
medical advice that the government is not to blame or 
did nothing wrong."470 

The foregoing language is a bit sweeping, and care must be 
taken not to cite this out of context, because the Seventh Circuit 
earlier in the opinion had reaffirmed its holding in Stoleson that 
"a 'layman's subjective belief' in a cause does not start the 
statute when a competent medical professional would disagree 
with the belief."'71 Of course, in Stoleson the state of medical 
knowledge had not advanced far enough for doctors to have 
competent opinions about the true cause of Mrs. Stoleson's 
problems. 

Interestingly, after its strong words about Dr. Copps's report, 
the Seventh Circuit remanded to the district court to make 
findings of fact a8 to whether a "reasonable man" should have 
known of the cause of Erie's problems within two years of the 
filing of the claim. The Seventh Circuit insisted that this factual 
resolution "is the district court's call," and "the court should not 
seek in our discussion clues about how the dispute should be 
resolved. We mean to leave none.''47* Nevertheless, the district 
court would probably be ill-advised to deemphasiae the facts the 
Seventh Circuit saw fit to underline. Makina factual determina. 

''Id at 631 32 
"*Id at 532 
' 'Id 
s Id st 631 
"Id  at 633.  
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tions is clearly in the district court's bailiwick; it cannot. however, 
ignore facts in the record merely to achieve B desired result. 

The Seventh Circuit also clearly held that the burden of 
persuasion was an plaintiffs. Paraphrasing Drazon, the court 
wrote, "The government showed that the suit was untimely. I t  is 
up to the [Nemmers] to show that [they] had no reason to believe 
that [Eric] had been injured by an act or omission of the 
go~ernment . "~~3 

The above is of great significance in allocating the burden of 
proof. In Draron, a wongful death case. a logical observation 
from the above language could be that the claim ordinarily 
accrues at the date of death, and it is plaintiff's burden to show 
the claim should accrue later. However, Nemmors was not a 
wrongful death case, and use of the Dioren language seems to 
have extended the concept of plaintiff's burden of proof to almost 
all circumstances of alleged medical malpractice where the claim 
was nor filed until more than two years after some unspecified 
event, be it the commission of the malpractice, the identification 
of the injury, or simply passage of a goad many years. Allocations 
of burdens of proof are often tricky, especially when they are said 
to shift, and the Seventh Circuit seems to have injected an extra 
complication into an already complex analysis.'7' 

In Brock u. TIC International Co7pP.,475 the Secretary of Lebar 
sued the defendant corporation under the Employee Retirement 
Income Security Act (ERISA). The Seventh Circuit affirmed the 
district court's dismissal as time barred by tho Act's threeyear 
limitation period.476 The Department of Labor had argued the 
stacute was anomalous because if the Department had actual 
knowledge of B violation of the Act it had three years to sue, 
whereas if it had only "suspicion" of a violation it still had only 
three years to sue. 

The Sevench Circuit observed 

[Wlhenever a statute of limitations is subject to a 

"Id lqvalvlg D r u m  762 F.2d sf 601 
'.'The Sei'enfh Circuit recenflp placed Lhre "burden" an plavlllff m an FTCA 

c a m  chat did not involve m e & d  malpractice nor wrongful death. Crawford Y .  

Unjled Staler. 796 F.2d 924, 929 17th Cir 19861 lciring Diwanl This ease also 
relierated thac  meli line^^ of the elaim was iunrdretmnal: rf this IS the case. the 
burden Lo prove rrmehesi should be on pluntrff from the hegnnvlg m r y e y .  But 
see Harrison Y United States. 708 F 2 d  1023 16th Clr 19631 Overatmet Y Cnitad 
Starea 511 F Supp. 1096 IM D. Ala 19611 
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discovery rule, the interval for preparing and filing a suit 
is the same whether the plaintiff knows that he has a 
cause of action or should know, even though in the latter 
case he might have to do some more investigating before 
he could be certain that he had a cause of action. This 
point is 60 elementary that the case6 assume rather than 
discuss it."' 

At the district court level, in Pardy U. United Stotes,"8 Pardy 
was admitted to an Air Force hospital for a urinary tract 
infection, had a severe reaction to an injection on November 6, 
1978, and went immediately into a coma. He remained comatose 
until November 21, 1978, and was discharged on December 6, 
1978. A claim (later found to be sufficient although signed only 
by plaintiff's attorney and not on Standard Form 951 was filed on 
November 10, 1980. 

The government argued that the claim accrued on November 6, 
1978 and so was time barred by four days. The district court 
reviewed Kubrick, finding that although Kubn'ck had "removed 
the third prong from the analysis holding that [accrual did not] 
'await awareness that his injury was negligently inflicted,' ' 147@ it 
still required the two "prongs" of awareness of the injury and its 
cause. "Since Mr. Pardy was in a coma until November 21. 1978, 
he could not appreciate his injury or its came until at least that 
date,"4*0 so under Kubn'ck the claim accrued at  that time. 

The government argued that the "discovery rule" should not 
apply, since that rule was intended for situations where the injury 
is not manifested far many months or years. The district court, 
however. read "the broad language of Stoleson defining the 
purpose and scape of the discovery rule" and found that "the 
discovery rule applies when a plaintiff is rendered incompetent by 
the government's allegedly tortious conduct."481 There was no 
doubt Pardy was "blamelessly ignorant," at  least while he was in 
the coma. 

The government also argued that incompetency does not toll 
the FTCA limitation period. but the district court found that the 
period is tolled 
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when the incompetency is caused by the very negligence 
of which the plaintiff i9 complaining, , . [because] the 
government shall not be allowed to benefit from its own 
wrong [and]. . . brain damage or destruction should not be 
classified in the same way as ordinary mental disease or 
insanity for purposes of barring an aetion.492 

Interestingly, a very recent Seventh Circuit case, Croafard u. 
United States,463 briefly analyzed whether mental incapacity can 
ever toll the administrative statute of limitations. and made it 
"clear that  we regard it [this issue] as apen."4B4 So mention of 
Pardy was made at  all, and it remains unclear how the Seventh 
Circuit might eventually decide this issue. 

Finally, in Utley U. United States.4ab Glenda Utley was on 
active duty in the Air Force when she learned she was pregnant; 
she received prenatal care from Air Force physicians until her 
discharge on April 30, 1979. Her baby, Kurtis. was born on May 
7, 1979 at  a civilian hospital. and his severe physical problems 
(premature birth, convulsions from meningitis, intracranial hemor. 
rhage, sepsis and hydrocephalus) were listed in a discharge report 
dated June 18, 1979. Plaintiff filed a claim on June 29, 1981, and 
brought suit when the claim was denied. 

The government moved to dismiss the suit as time barred and 
88 barred by the Feres doctrine. The district court rejected the 
government's argument that the claim accrued on June 18. 1979. 
I t  found immaterial whether plaintiff "should have been aware of 
the seriousness of [Kurtis's] injuries in June 1979"'80 because 
plaintiffs asserted. and the government did not contest, "that 
they had no reason to suspect until August of 1979"48' that 
Kurtis's injuries were caused by the Air Force prenatal care. !The 
opinion did not say what occurred in August 197'3 that might 
have led to suspicion that the prenatal care was linked to the 
baby's condition.1 Applying Kubrick and Stoleson. the court found 
that plaintiff's claim did not accrue until then, when they learned 
the cause of the injury, in addition to the injury itself. 

While the court dismissed Glenda Utley's claim as barred by 
Fares, it found that the claim filed on behalf of the baby Kurtis 
"poses little. if any. threat to military discipline."4aBe so the baby's 

I d  aL 1081. 
796 F Zd 924 17th Cir 19861 
796 F 2d sf 927 
624 F. Supp. 641 IS  D Ind 19861 
I d  at 643 
I d  
Id at 615 
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claim was not barred. 

XI. EIGHTH CIRCUIT 
Prior to Kubrick, the leading Eighth Circuit case was Reilly U. 

United States,48B and this case has retained considerable vitality 
post-Kubrick. In Rrilly, plaintiff had an asthma attack. was put 
on a mechanical respirator at  an Air Force hospital in November 
1968, and developed tracheal SCBT tissue. She was treated at  
another Air Force hospital from January to April 1969, but even 
so she could not speak from April to August 1969. The Eighth 
Circuit upheld the district court's finding that as of August 1969 
this "extreme and unexpected consequence [was] sufficient to put 
the appellant on notice that she may have been legally 
wronged,"la" despite her doctor's assurance at  this time that her 
condition was normal, though rare. "[Wlhen the facts became so 
grave as to alert a reasonable person that there may have been 
negligence related to the treatment received, the statute of 
limitations began to Accordingly. her claim, filed Decem. 
ber 1971, was time barred. Interestingly, the trial court also 
found that as of January 1969, she knew of the "causal 
relationship" between her condition and the November 1968 
treatment, and Kubriek clearly would have had the claim accme 
at this earlier date. 

After Kubriek the Eighth Circuit has addressed these issues in 
a number of decisions. 

In Snyder U. United States402 plaintiff was diagnosed at a VA 
hospital as having lung cancer, given six months to live, and was 
given a cordotomy (destroying spinal nerves) to relieve the pain in 
December 1914. This did not relieve his pain, and in January 
1975, he was informed that he did not have cancer after all. 
Snyder continued seeking treatment and was first told by a 
doctor in 1979 that his pain was caused by the cordotomy. He 
filed a claim in February 1980, alleging misdiagnosis and that the 
cordotomy was done negligently and caused his pain. On the 
government's motion for summary judgment, the district court 
dismissed the entire action as time barred. The Eighth Circuit 
agreed that the claim of misdiagnosis was barred since he knew of 
it five years before he filed his claim, but that on the record 

.'313 F 2d 147 18th Cir 19751 
"'Id nt 160 
Isid Thia pasrags has heen cirsd and quoted by nu me mu^ ocher cases pwmd 

.sr717 F 2d 1193 18th Cir 19831 
post-Xubnek 
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before it, it could not allow dismissal of the latter claim. The 
Eighth Circuit cited KubTick as controlling, but then, in perhaps a 
slip of dicta. wrote: 

Whether Snyder's claim that he suffers pain because of 
the [negligent] cordotomy is barred is a close question. He 
clearly knew shortly after the cordotomy that it was 
unsuccessful in stopping his pain. However, it doesn't 
follow as a matter of law that this constitutes notice of 
possible negligence. We believe that whether Snyder knew 
or should have known that the cordotomy itself was the 
cause of his pain is a contested question of fact which 
cannot be resolved on summary judgment an the present 
record.'S3 

The Eighth Circuit's holding 1s probably correct, because 
knowledge that the operation failed to rd ieue  pain clearly is not 
the same 8s knowledge that the operation is causing pain in its 
own right. The court's language about "notice of possible 
negligence" is not consistent with Kubrick. however. nor is it 
consistent with the court's own interpretation of Kubrick two 
paragraphs earlier: 

The general rule under the [FTCA] is that a tort claim 
accrues, far statute of limitations purposes. at the time of 
the plaintiff's injury. [Kubnck,  cites omitted] Medical 
malpractice cases are a recognized exception to this rule. 
In these eases a claim accrues when a plaintiff has 
discovered both his injury and its probable cause. even 
though he may be ignorant of his legal rights.48' 

Note the implied limitation of Kubrick to medical malpractice 
FTCA cases. 

In Cliffwd u United S t a t a s , 4 * ~  twenty-four year old Allen 
Clifford was treated by a VA hospital far suicidal depression, and 
was prescribed Elavil "on a long term bas is . ,  . without eheek.ups 
and reevaluations."lee On October 1, 1976. Allen took an overdose 
and was in a coma continuously through the date of circuit court 
decision. On January 23, 1979. Allen's father was appointed 
Allen's guardian, and he filed a claim on January 16, 1981. The 
district court dismissed the claim 8s  time barred. holding that the 
claim accrued when he went into the coma. The Eighth Circuit, 

d at 1195 lemphasir added1 
d 
38 F 2 d  977 18th Cir 19641 
d st 978 
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however, agreed with plaintiff that it accrued when a guardian 
WBS appointed. The government argued that Allen's injuries and 
their cause were obvious to his family immediately, but the court 
noted that, as AUen was m adult, no one had a legal duty to act 
far him, and to accept the government's argument would penalize 
Allen far his family's inaction while he was unable to act for 
himself. The court said the important point was the government's 
actions complained of "are the very conduct which allegedly 
destroyed those plaintiffs' capacities to realize the existence and 
cause of their injuries."*Q' 

The court acknowledged that this could in theory leave the 
government open to suit indefinitely, but felt that as a practical 
matter, the longer the delay the harder far plaintiff to prove his 
case, and at  any rate, to allow the government to "profit from its 
own (alleged) wrong" would be "still more ~ b j e c t i a n a b l e . " ~ ~ ~  
Accordingly, in the Eighth Circuit under CliffoFd, the FTCA 
Limitation period does not run while an adult patient is comatose 
and no guardian has been appointed. Interestingly, the court 
acknowledged that if the patient were a minor, parents would be 
under a duty to investigate and to act for the minor. and 30 the 
rule would be otherwise. This leads to the somewhat anmalous 
result that an injured party under t w o  disabilities lminority and 
incompetency1 could have his claim barred whereas an injured 
party under only one disability (incompetency) would not be 
barred. 

Brarrell U. United was a swine flu vaccination case. 
Plaintiff was vaccinated on November 11, 1976. and within a few 
days complained of aches, chills. fever and "intense muscle pain 
throughout her entire body. a condition termed 'myalgia.' "600 
Plaintiff was hospitalized from November 21-December 8, 1916, 
and her doctor's preliminary diagnosis was myalgia "probably 
secondary" to the vaccination. She saw her doctor in December 
and again on January 5.  1917. at which time she "expressed her 
belief that  the vaccination had caused her trouble,"j0' but her 
doctor had changed his mind and "assured her that the vaccina- 
tion's effect had long since worn off."iox Plaintiff also began 
suffering emotional stress and received psychiatric care for 
neurosis and depression. She filed an administrative claim on 

id. at 879. 
Id  at 980 
786 F 2d 1352 (8th Cn 19861 
Id at 1358. 
I d  
I d  
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February 8, 1980 ithe opinion does not say what medical advice 
she may have received to precipitate this. but it does say she 
"discuss[ed] with a lawyer the circumstances surrounding her 
v a c c i n a t i ~ n " ) . ~ ~ ~  After her claim was rejected. plaintiff brought 
suit, alleging a failure to warn of the risk of myalgia and anxiety 
neurosis. sounding in negligence, strict liability and breach of 
warranty. The district court found for plaintiff on the strict 
liability theory for failure to warn. applying Iowa law. 

The government argued that the claim should be time barred 
for two reasons. First. the district court should have applied the 
date of injury rule. rather than a "discovery" rule. The Eighth 
Circuit agreed with the district court, citing Reilly as adopting 
the "discovery" rule in FTCA medical malpractice cases, and 
found that "[wlhile in one sense appellee's claim sounds in 
products liability, that classification cannot destroy the medical 
context of the case. AS with most medical malpractice claims, the 
true cause of appellee's injuries was clouded by conflicting 
medical ad~ice .""~  

The court noted that plaintiff's doctor had changed his mind 
from his initial diagnosis that the vaccine had caused plaintiff's 
injuries, and also that the "elusive nature of the i n p r y .  . . made 
pinpointing the real cause tricky."So6 

The government then argued that plaintiff should have diseav- 
ered the cause of her injuries well before two years prior to filing 
the claim (February 8. 19781. The Eighth Circuit held that 
"[allthough a close question,"joe the district courts finding that 
plaintiff had been reasonably diligent was not clearly erroneous. 
The district court found that even though plaintiff thought the 
vaccination was the cause of her troubles in January 1977. "such 
thoughts were only 'speculation' and could not be substantiated 
by medical opinion,"607 and that plaintiff could be charged with 
knowledge only after her doctor concluded "the vaccine was the 
eulprit,"j08 which he did no earlier than November 15. 1979. The 
Eighth Circuit felt it would be "unfair" Lo charge plaintiff with 
knowledge of cawe while her doctor was telling her the vaccine 
was not the cause. The court held that ''[ala to when appellee 
should have discovered the cause of her injuries. we believe that 

Id 
Id at 1316 
I d  

,*Id at 1357 
"'Id. 100 a180 SLoleron Y Unired Srares. 629 F 2d 1265 (7th Ca 19801 
" V 8 8  F 2d at 1357 
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she ought to be charged with that knowledge as soon 88 she could 
have discovered the vaccination was the cause by asking (I 

d o ~ t o r . " ~ ~ 9  

This holding wan based on Kubrick's indication that knowledge 
should be charged when "inquiry among doctors with average 
training and exposure in such matter~"5~0 would have revealed 
the cause. In this case, no other doctor w w  in a better position to 
correctly diagnose plaintiff's injury because her myalgia due to 
vaccination %as probably the only such case in the cauntry,"5l1 
and her doctor's familiarity with her history put him in the best 
position to discover the cause. 

The Eighth Circuit also wrote the following interesting bit of 
dicta: "While in many cases the treating physician may have 
reason not to search diligently for the cause of an injury-for fear 
of impugning his o m  conduct-appellee's doctor had no such 
worries in finding the vaccine to be the cause ."~1~ 

One can imagine the above observation, doubtless true in this 
case, used in all manner of contexts. Could this dicta be used to 
argue in favor of the "continuous treatment" doctrine, i.e., 
treating doctors "in many cases" not diligently looking for injury 
causes, or failing to disclose past questionable practices for fear of 
"impugning [their] own conduct?" Or does the dicta support an 
argument that in a government hospital setting, where various 
different doctors are giving treatment, there should be "no such 
worries" of personal consequences, and 80 no justification for the 
continuous treatment doctrine?j's Is it not merely human nature 
to avoid striving to prove oneself culpable? If this is the case, 
could the dicta be used to argue that a claimant should become 
aware that a doctor who has been giving treatment for a lengthy 
period without positive results may well be fearful of "impugning 
his o m  conduct"? If this is so, is the claimant then not being 
reasonably diligent if he fails to seek a second opinion? Could this 
dicta be used to argue that in the real world ("in many cases") 
doctors do not deal with their patients on a fiduciary basis? If so, 
and if this is recognized by patients, is it fair to charge a doctor 
with "concealment" if he merely remains silent? Or, conversely. 
could this observation be viewed as a rebuke to the medical 
profession. and support for an argument that if "in many cases'' 

'-Id lemphasis added]. 
'''Id Iquoting Kubneh. 444 U S  @t 1231. 
i lid 
'"Id 
""See Overstrest Y United Stales, 517 F. Supp 1098 IM D Ala 19811 
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doctors are not striving diligently on their patient's behalf for 
fear of personal consequences they should be made to toe the line 
by imposing a fiduciary duty on them in no uncertain terms? One 
gets the feeling that this ca6e will be cited for years to come in 
many opinions in this area of the law.  

Also worth noting is a continued reluctance to extend Kubn'ck 
out of the FTCA medical malpractice area. The court looked upon 
Kubn'ck as controlling, and so felt constrained to characterize the 
suit as medical malpractice, even though no medical practitioner 
was ever accused of misfeasance, and the case turned on product 
liability theories.s'* 

Gmss v .  United States515 was far from being a malpractice case. 
Gross was a farmer who sued the government for alleged torts 
committed by of the Agricultural stabilization and 
Conservation Services Committee IASCS) in denying Gross partic- 
ipation in a federal feed grain program and demanding refunds of 
previous payments under the program. claiming they had inten. 
tionally inflicted emotional distress upon him.i17 His claim was 
filed August 7, 1973 and the government eventually moved to 
dismiss  it as time barred, arguing that under Kubnck his claim 
aeemed when Gross "should have discovered his injury,"b" and 
that ststements he had made indicated he knew of his "injury" as 
of July 1971. The Eighth Circuit 

reject[ed] the Government's position, based on Kubn'ck. 
that the limitations period of the [FTCA] mns from the 
time that Gross knew or should have known of his injury. 
Kubn'ck involved a medical malpractice action, not a 
continuing tort [citation omitted]. Where the tortious 
conduct is of a continumg nature, the Kubn'ck rule does 
not apply. Under the circumstances of this case, the focus 
should be on when the last tortious act aeeurred.j'e 

The court did not find that "[ujnless the November 1971 
demand for B refund [the only act committed within the twoyear 
period prior to filing the claim] involves tortious conduct by the 
ASCS. Gross's action falls outside the statute of limitations and 

"'Compare Biarzsll vifh I n  re Swine Flu Product Liability Lifigatmn. 764 f 2d 
687 19th Ca 19851 and Gallick Y United States. 642 F Supp 188 Ih1 D Pa l W 2 !  

676 F 2d 295 (6th Clr 19821 
Grosa had earlier attempted IO m e  rhe officiali indrvidudly 
The court found an ercspfmn t o  the FTCA bar on mrenlmnd tor t  claim8 for 

I d  lemphaair added! 
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must be dismissed."'3Q The district court had made no findings on 
this issue, and so the Eighth Circuit remanded. There was no 
further discussion about what might have constituted a "continu. 
ing tort," but the court clearly recognized that, even for such 
torts, the statute starts to run once the tortious acts were 
completed. I t  did not find that Gross's troubles, which began in 
the 1960s. were continuous through November 1971, if the act in 
November 1911 was tortious, or whether Gross could only 
recover, if all, for the November 1971 

Despite its far removal from the area of medical malpractice, 
Gross had been cited by several courts to support arguments that 
the continuous treatment doctrines22 is an exception to Kubrick. 
This is all the more curious as the Eighth Circuit has not 
extended Kubiick beyond medical malpractice in the first place. 
Thus, to say Knbiiek does not apply in a Gross situation simply 
because Gmss may have involved continuing torts may be reading 
far more into the decision than the Eighth Circuit intended. 

Wollmon V .  Gross"3 involved an auto accident, between Woll. 
man and Grass. Neither was aware that Gross, a government 
employee, was within the scope of his employment at  the time of 
the accident. Wollman argued that accrual of his claim should be 
delayed because of the "blameless ignorance" doctrine, a8 stated 
in Urie and Quinton. The Eighth Circuit held otherwise: "Even if 
the doctrine of 'blameless ignorance' extends beyond the medical 
malpractice area, a proposition we do not address, Kubrick 
prohibits the postponement of the accrual date in the instant 
action."6g4 This was because Wollman knew Gross was a govern 
ment employee, and was only unaware of this fact's legal 
significance. 

An impassioned dissent thought that a discovery rule should 
apply, but that  Kubrick ought not to control: 

[I]t is more appropriate to characterize such a state of 
affairs as reflecting ignorance of a crucial fact [i.e. 
Gross's status], rather than doubt about whether a legal 
duty to one had been breached. Because Wallman was 
unaware of a critical factual predicate of his claim, and 

"'Old 
'9 On remand, the dmtnct murr awarded Gross 835,000, wheh u89 affkmed on 

"'Ser. ' 8 ,  Page Y Umtsd States, 729 F 2d 818 1D.C Clr. 19841: Msslaurkaa Y. 

"*E31 F.2d 644 15th Cu 19801 csn dsnLed 4E4 U S  893 119811 
"'Id at 549. 

apped. 128 F.2d 609 (8th Cr. 13831 
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not simply unaware that the defendant's actions might 
constitute actionable negligence. the case would appear to 
be distinguishable from Kubnek.jz6 

The dissent also noted that in contrast to Mr. Kubrick. 
Wonman had "diligently pursued his claims" against Gross's 
Insurance ~ompany.-~6 

Although insisting Kubrick should not control, the dissent 
plainly felt that it should be applied. at  least insofar 8s it 
supported the "discovery rule." In its plea for "justice" for a 
remediless plaintiff, the dissent ignored Kubnck's theme that once 
the claimant knows lor should know) the critical facts, whether he 
knows their legal significance is irrelevant. U'ollman did know 
that Gross was a government employee, and if Kubrick is to be 
invoked to extend the discovery rule to cases other than medical 
malpractice, the rest of its reasoning must be followed also. One 
can quibble about what is a "critical fact," Le., was one such the 
"fact" that  Grass was a government employee? Or was it that he 
was within the scope of employment? Is the latter merely a legal 
issue? I t  seems that the case holds that once the plaintiff knows 
who caused his injury IGross). he then has two years to learn all 
the legal ramifications about Gross. e.g.. who he worked for. and 
what that might mean. Where there was no "blameless igma- 
rance" of the injury, the Eighth Circuit saw no reason to extend 
the Kubrick rule. 

Rrnfme v .  Eli Lilly & Co.j2' was a DES product liability case. 
The Eighth Circuit did not consider Xubrick, but examined 
Missouri law, which says a cause of action accrues "when the 
plaintiff sustains damage that is capable of aseer ta inment . "~~~ 
The district court, however, recognized that even after the injury 
manifests itself, "the plaintiff might not be able to know the 
likely cause of the injury at  that  time."i2Q Plaintiffs. two women, 
learned they had cervical cancer, but did not learn until some time 
later that DES was the cause. The Eighth Circuit adopted the 
district court's view, which seems to be a rule indistinguishable 
from Kubrick, i.e.. the claim accrues when there is opportunity for 
knowledge of the injury and its cause. 

In K o i g d  i... United States.*Jo plaintiffs farmland was flooded 

S F.2d 642 18th Ca 19821 

9 F 2d 16 18th Cir 19601 
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by construction of a nearby Air Force Base. This flooding started 
in 1969, recurred annually, and the land never became usable from 
one year to the next. No claim was filed until October 1916, and 
the district court's dismissal as time barred was affirmed. The 
Eighth Circuit found it ''questionable" whether to find in this 
ease that  

the cause of action accruling] depends on claimant's 
awareness of a cause of action. A similar test was 
rejected by the Supreme Court in the medical malpractice 
context [Kubn'ck]. the area in which courts have typically 
a h o m  the greatest willingness to extend the limitations 
period. [cites omitted] I t  thus seems doubt&] that we 
should take the liberty in this caae to extend the general 
rule that a tart claim accrues at tho time of the plaintiff's 
in j~ry .58~ 

A few district court cases are worthy of brief note. 

Jackson v .  United although decided after Kubrick. did 
not rely principally upon that ease for the law. Plaintiff Jackson 
underwent an operation at B VA hospital in October 1974. During 
his hospitalization Jackson sustained cardiopulmonary collapse. 
The government stipulated that this was the result of negligence 
by the VA doctors. Jackson was "continuously under the care of 
WA] doctors" from the time of the operation up to March 2. 1971, 
and "Ialt all times Mr. Jackson was informed b y  the VA] that the 
problems he had fallowing the surgery. ,  .were caused by a 
'stroke' or 'cardiac arreet.' On March 2, 1971. Jackson was 
seen by a private doctor at  the request of his disability insurance 
carrier, who "opined, that Jackson's problems were caused by the 
VA treatment. Jackson filed his claim on June 21, 1978. 

Strangely, the district court first misstated the "discovery rule" 
under Kubrick: 

'The discovery rule' is applicable in medical negligence 
claims under the FTCA that is, the statute of limitations 
does not begin to run at  the time of the act of medical 
negligence, but rather. begins to run when the claimant 
has discovered, or in the exercise of reasonable diligence 
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should have discovered. the acts constituting the alleged 
medical 

The use of the word "negligence" renders the decision suspect. 
The court did then correctly state the rule. saying the claim 
accrues when the claimant knew or should have known "both the 
existence of the injury and the critical facts concerning the cause 
of the mjury."635 

The court did make a useful observation: "A medical negligence 
claim does not ~ C C N ~  where a reasonably diligent claimant IS told 
and relies upon a medical explanation which fails to disclose the 
'critical facts' concerning the cause of the injury."aJb 

The district court then found that the "critical facts" were 
"conceded" by the VA through March 2. 1971, and that Jackson 
WBS reasonably diligent and "could not have reasonably discov. 
ered' that his "stroke" was really caused by VA negligence.537 
Accordingly. Jackson's claim did not accrue until March 2. 1977 
or afterward. and so his c lam was timely. Although the "continu. 
ous treatment'' doctrine was never discussed, it seems clear that 
if there had been no treatment by the VA through March 2, 1977. 
Jackson's claim would have accrued earlier. The continuing 
treatment and VA assurances met the requirement for reasonable 
diligence on Jackson's part: absent these, and cessation of VA 
treatment, say, in 1976. a court surely would have found he 
"should have'' made some inquiry in some medical or legal 
quarters before June 27. 1976 itwo years before he filed his claiml. 

In Sweet ii United States.j3' Sweet volunteered for Army 
chemical warfare experiments in 1951, and an three occasions 
drank "a clear, odorless substance" which he was told would 
cause h m  no harm. I t  later became known that the research 
program dealt with the effects of LSD, but available records did 
not reflect whether Sweet was given LSD or an inert control 
substance. Sweet left the Army in 1969, and reenlisted in 1961. 
but following an "acute episode of violent, uncontrollable behavior 
while in an intoxicated state." after which his commanding officer 
recommended voluntary discharge for "recurring newom spells." 
he was discharged in 1962.53a Sweet applied far VA benefits in 

"Id sf 1152 lemphasis added) 
'"Id 
' 'Id 
' Id at  1163 
'%2s F Supp 106s ID S.D 19611. o f i d  o n  other grounds 687 F 2d 246 i6rh Cir 

19621 
'Id at  1070 
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August 1976, claiming his nervous condition was from the drug 
experiment in 1957. The VA at first denied his application. but 
was reversed on appeal in June 1977. Sweet filed an FTCA claim 
with the Army on November 21. 1978. 

Sweet argued that his claim did not B C C N ~  under Kubrick until 
he received a letter dated October 16, 1978 from the Army that 
"impliedly advised him that he had been given LSD . . . in  1957.5'0 
Actually. the letter. reproduced in a footnote, was ambivalent, 
indicating Sweet may or may not have been given LSD, and that 
if he experienced no "unusual mental phenomena [during the 
tests] ,  . , it [was] unlikely" he had been given LSD.541 The 
government argued Sweet knew of his injury and probable cause 
far earlier, and at  the very latest when he filed for VA benefits in 
August 1976. The court held that "Sweet's contention that his 
cause of action did not accrue until he was informed that he had 
ingested LSD is unfounded. No such requirement can be gleaned 
from Kubrick, nor does the expert testimony [from plaintiff's own 
expert] heard in the instant case support such a p r o p ~ s i t i o n . " ~ ~ ~  
Accordingly, Sweet knew the "critical facts" and did not need to 
know the identity of the drug involved. so the claim was time 
barred. The court also found the claim barred under the Feres 
doctrine."'s 

In Roll u United S t a t e ~ . 6 ~ ~  the district court cut through 
plaintiff's allegations and eventually found for the government. 
Roll had teeth extracted whiie in the Army, and two years after 
discharge. consulted the VA for pain in his jaw connected with 
this. A "right mental neurectomy" to relieve the pain was 
performed on June 24. 1977 (this operation to remove nerves was 
supposed to leave the right jaw numb!. Roll was admitted on 
August 6, 1911, again for pain, wa8 treated with drug6 for two 
months, and finally, a "bi-lateral mental neurectomy" was per- 
formed an October 27. 1971 (which should have numbed the entire 
jaw!. The pain increased, and Roll filed a claim on October 24, 
1979. alleging malpractice in that the doctor who did this second 
operation failed to advise him that the surgery might actually 
increase the pain. 

At first glance, the claim seems timely, filed three days less 

Id at 1071. 
Id at 1071 n 2 
Id at 1072. 
Id st 1075 Ir was upon this ground Chat the EighCh Circuit based its 

affumance. 687 F 2d at 246. 
e.'548 F Svpp 97 IE D Ma 19821 
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than two years from the second operation. However, the court 
found that any cause of action for the June 1977 operation 
accrued under Kubnck no later than August 1917, when he was 
readmitted. as Roll was aware then af the injury lincreased paid 
and the cause (August 1977 records said, "pain may be associated 
with neurectomy on 6.22-77"l.j46 The court rejected the plaintiff's 
contention that he was "continuously treated," because "[pjlain. 
tiffs have limited their complaint to a theory of informed consent 
with regard to a specific operation 1i.e.. the second operation]'' and 
so "the entire history. treatment and surgery are not being 
treated as a whole."j'6 The court also found that a "reasonable 
person" would have had the surgery. even if informed of the risks. 
and also found there was no evidence that the increased pain was 
the result of the second procedure. Putting this all together, the 
court found that there was no malpractice connected with the 
second operation, and the only part of the claim that might have 
been valid, i.e., in connection with the first operation. was time 
barred. 

In Raymer v United S t o t e ~ , j ' ~  plaintiff was in an auto accident 
on July 18, 1979. was removed from the scene by private 
ambulance, and at his request was moved to a VA hospital the 
same day. Although he had an apparent spinal injury from the 
accident, the court found that the injury was considerably 
aggravated by failure to properly immobilize him at the VA 
hospital. He was transferred to another VA facility the next day. 
and was treated by VA haspitais up until December 21. 1979. but 
remained paralyzed from the mid.chest down. Raymer sued the 
ambulance company for mishandling him, and his attorney sought 
his records from the VA from September 1979 until they were 
finally produced in May and June 1981. In June 1981, after 
reviewing all the records, plaintifrs expert doctor gave the 
opinion that the first VA hospital had been negligent. Plaintiff 
filed a c lam in September 1981. The government argued the claim 
accrued on July 18 or 19. 1979. and so was time barred. 

The district court considered Kubrick. and found that 8 medical 
malpractice FTCA claim "accrues when the claimant discovers. or 
in the exercise of reasonable diligence should discover, the 
essential facts relating to: (1) the existence of his injury and 121 its 
probable cause."54e The court found that in this ease, plaintiff had 

*"Id B C  100 
' * I d  a~ 101 n 1 
"609 F Supp 1332 (ED >lo 19651. 
 id. at 1339 lemphasis added1 
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not only diligently tried to obtain his VA records. he also had no 
reason to think the VA was a "probable" cause until he received 
the records in June 1981, as he thought it was the ambulance 
company that had been negligent; thus. a "reasonably diligent 
individual would have believed that he had all of the causative 
elements of his paralysis at hand.""* Because Raymer had no 
reason to think that the VA was a "probable" cause until he got 
his records, the claim accrued in June 1981. The court clearly felt 
it did not need to address plaintiff's other argument, that he 
could not remember anything until "several months" after the 
accident, due to the trauma and medication; possibly. the court 
did not wish to address the problems of an ''incompetent" 
plaintiff. In  Raymer, plaintiffs purpose in requesting the VA 
records was to help his case against the ambulance company. If 
building a case against the VA had also been a purpose, would 
the claim have been held to have accrued earlier?sso 

In Leftridge u. United States,561 an explosion and fire occurred 
at  ADM Milling Co. on April 10, 1979. Plaintiff alleged that the 
Occupational Safety and Health Administration IOSHAI negli- 
gently failed to discover or report unsafe conditions that caused 
the explosion. A claim was filed in May 1984. Plaintiff argued 
that the "blameless ignorance" rule of Un'e should apply, and so 
the claim did not accrue at the time of the explosion, but rather 
in June 1982, when, pursuant to a Freedom of Information Act 
request, he received tho OSHA investigation. The district court 
analyzed Kubrick, and then found that other courts have relied on 
Kubn'ck in deciding whether to extend the "blameless ignorance" 
doctrine beyond medical malpractice. They have only done this, 
said the district court, when either the injury did not manifest 
itself until some time after the acts complained of, or the injury is 
known but the causation facts were concealed or inaccessible.'63 
Here the injuries were immediate upon the explosion, and the 
court found that the causation facts were available, as the 
government had not concealed OSHA's investigation, and in fact 
the OSHA role had been publicized in newspapers in 1919. The 
court said that "lpllaintiff bears the burden of showing that his 
daim comes within the blameless ignorance and that 
he failed to meet this burden. Note the shifting burden of proof. 
Ordinarily the statute of limitations is an affirmative defense that 

"'Id 
'-See Drazan v United States. 762 F 2d 56 17th Clr 19851 
"'612 F.Supp. 631 IW D. \lo. 19851. 
""Id. 81 634. 
"'Id. at  635. 
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defendant must prove by a preponderance of the evidence.65' 
Where the filing of the claim is jurisdictional. however, as the 
FTCA specifies, is it not plaintiffs burden to show he filed his 
claim timely? In any event, this district court felt that at a 
minimum. a plaintiff who seeks an exception to the "general rule" 
of accrual at  time of injury bears the burden of proving the 
exception applies. 

XII. NINTH CIRCUIT 
The Ninth Circuit's leading ease prior to Kubriek was 

Hungerford c. United St~ztes.5~5 Hungerford was wounded in the 
Korean war. and subsequently had blackouts and head pain. He 
was dishonorably discharged in 1953 after going AWOL. He was 
admitted to a VA hospital in early 1957, and incorrectly 
diagnosed as psychosomatic: he actually had organic brain dam. 
age correctible by surgery. Later, he was arrested for passing 
forged checks and eventually sent to state prison. where the brain 
injury was discovered. After an operation, he was released in 
April 1960. He began the action in July 1960, alleging negligent 
diagnosis and treatment by the VA, but the district court 
dismissed the suit as time barred. The Ninth Circuit reversed, 
adopring the Quinton rule that an FTCA malpractice claim 
aeemes when the claimant discovers or should have discovered 
"the acts constituting the alleged malpraetiee."ss6 The court then 
simply held "under the allegations of the complain?' that  the suit 
was not time barred.jjn 

The cam discusses an early government argument: the govern. 
ment urged that the incorrect diagnosis communicated to plaintiff 
amounted to a "misrepresentation." which is not actionable under 
the FTCA. The Sinth Circuit found that there had indeed been B 

"misrepresentation," but that there had also been negligence in 
conducting the examination and failing to test plaintiff, which 
were actionable. 

In a number of ways. Brown v .  United Stotcsssa was B 

fascinating precursor of Kubn'ck. Betty Jean Brown was born 
prematurely on February 21, 1956 in a Savy hospital, and was 
administered oxygen "heavily" "to save her lifed'559 When she 

See e # .  Overitreet Y. United State3 517 F Supp 1099 IY D 41- 19811 
307 F 2d 99 19th Cir 19621 
Id at  102 
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was released in May 1955 her parents were told that the oxygen 
administered would lead to impaired vision. In 1956, she was 
examined at  another Navy hospital where her parents were told 
that she was permanently and totally blind because of the use of 
oxygen after her birth. The parents "learned that a claim against 
the Government might possibly lie"560 in 1962, when they talked 
to an attorney about an insurance claim involving their child's 
blindness. They filed suit in June 1963, and the district court 
dismissed as time barred. 

The Ninth Circuit affirmed. The court cited the Quinton and 
Hungerford rule as controlling, and noted that Betty's minority 
did not toll the statute. Plaintiffs argued that "they were entitled 
to place tNSt and confidence in government doctors and thus 
were not required to investigate or become suspicious until B full 
and complete disclosure of the medical treatment was made,"661 
and that the government should be "estopped" from asserting the 
statute since it misrepresented and concealed material facts. The 
court acknowledged that "no government physician stated there 
had been negligent treatment of the ehild."~e2 but the parents 
were informed of the "exact nature of the disability and its 
relationship to prior medical treatment"is3 at  least as of 1956, so 
the parents then had "knowledge of facts sufficient to alert a 
reasonable person that there may have been negligence."664 The 
court had h o s t  precisely stated the Kabrick rule and rationale 
handed down fourteen years later, i.e., that knowledge of the 
"critical facts" of injury and came are sufficient to commence the 
limitation period running. 

The court also mentioned that certainly as of 1960, when the 
mother wrote in an application to a school for handicapped 
children that Betty's blindness was caused by "escessiue oxy. 
gen."6e6 the parents had the knowledge they needed to investigate 
whether a mistake in treatment had been made. 

Plaintiffs also argued that the period should not run while the 
physiciampatient relationshp continued. i.e.. a continuous treat- 
ment theory. The court found that. even assuming such a rule 
applied to an FTCA claim, the treatment by the doctors at  the 
first hospital had ended, thus terminating the relationship: 

''ld. 
"'Id.  aL 650 
"'Id lemphasis added). 
"'Id. 
"'Id 
' Y l d .  lempharia by Ihs c o u t l  
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We cannot accept the proposition that one who continues 
to receive treatment from succeeding government physi. 
cians is. regardless of the circumstances, excused from 
conducting diligent inquiry into the conduct of a doctor 
with whom the personal relationship has been terminated 
and who is not claimed to have acted in direct concert 
with the succeeding physicians.s66 

The court, in examining whether plaintiffs were entitled to place 
"confidence" in their doetars to inform them of negligent treat. 
ment, quoted the district court with approval. which had writ- 
ten: "To expect a doctor, voluntarily, absent an inquiry and 
absent special situations not existent here, to affirmatively advise 
a patient that  he has been negligently treated, is unrealistic. and 
no cases have ever so held."l67 

In any event, Brown's fact pattern has striking similarity to  
Kubrick, and the Ninth Circuit reached the same result on the 
same rationale. I t  is not surprising that Brown is still cited 
extensively post.Kubrick. 

Another significant preKubrick Ninth Circuit decision was 
Ashley V. United States."n On September 6. 1963, a VA physician 
attempted to withdraw blood from Ashley's arm, contacted a 
nerve and caused a blood clot. which led to pain and swelling. The 
next day Ashley was advised that a nerve had been hit, and over 
a period not specified in the opinion. Ashley received treatment 
for this condition by VA physicians. He testified that doctors told 
him during this treatment that he had a "rare complication" and 
"there's never been B permanent damage known yet.""e In 
September 1966, Ashley was examined at  a VA hospital and told 
his condition was permanent. and he filed suit in July 1967. The 
Ninth Circuit affirmed the district court's dismissal as time 
barred. The court recognized the "very limited degree" to which 
they had "in a sense enlarged the limitation period.''S'o in 
Hungerford. but this did not help plaintiff because "he knew of 
the acta constituting the alleged malpractice when they were done 
on September 6 ,  1963, and he also knew [within days]. . . tha t  he 

" T i  
""Id. But ses Harnsan v United SCared 108 F.2d 1023 (5th Crr 19831, Ullson v 
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had been injured and that it had not been expected that the 
injurious consequences would result from the test."j" 

The court mote:  
To hold that one who knows that an injurious tort has 
been committed against him by the Government may 
delay the filing of his suit until the time, however long, 
when he becomes knowledgeable a6 to the precise extent 
of the damage resulting from the tort would impose 
intolerable burdens upon the Government.6'2 

Ashley had also argued that the limitation period never began 
to run because he was continuously treated by government 
physicians. The Ninth Circuit rejected "dictum" in the Second 
Circuit's Kossick decision that had suggested this principle 
"might , ,  , b e  appropriate for application in some medical mal. 
practice suits instituted under the federal act.''s?a The Ninth 
Circuit felt the continuous treatment doctrine "may have origi. 
nated because it was thought that  a private physician, knowing of 
his actionable mistake, might conceal it from his patient or 
continuously to lsicl lull the patient into failing to institute suit 
within the ordinarily permissible time period."j" 

The Ninth Circuit then distinguished suits under the 
FTCA: "To apply such a rationale in this case would be 
unrealistically to imagine that a government physician in a 
Veterans hospital would be able to conspire successfuliy with all 
other government physicians and medical attendants."j'j 

The Ninth Circuit apparently feels that no such thing as a 
"conspiracy of silence" could ever exist in the context of medical 
treatment by government physicians. In any event, it appears 
that  the "continuous treatment" doctrine is not favored in FTCA 
suits in the Ninth Circuit, although it might support a claim 
where the patient was men and treated by only one government 
physician over a period of years lunlikely. perhaps, but not 
impossiblel. 

The first postXubTick case out of the Ninth Circuit to address 
these issues was not precisely medical malpractice. In Davis U. 
United States.s'b Sabin vaccine was given to Davis in March 1963. 

Id 
Id .  at 193. 
Id 
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Id Compere Ashley with Overilreel \ Uruted States. 517 F.Supp. 1098 1M.D 
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He was paralyzed from the waist d o m  and exhibiting ather 
symptoms of polio within thirty days. Davis sued the vaccine 
manufacturer in 1964, and in deposing a doctor in 1965, he 
obtained records of a test under government auspices showing 
"acceptable limits." In 1973, Davis learned lrom another attorney 
of another test that  did not fall within the acceptable range. and 
he filed a claim in April 1973. 

The Ninth Circuit found that "[wlhiie the present case is not 
technically one involving medical malpractice. it is in many ways 
similar to such an action, and we will assume, arguendo, that it 
should be assimilated to the category of medical malpractice for 
statute of limitations purposes."5?7 

The court found that Kubriek made it plain that 

[wlith knowledge of the fact of injury and its cause the 
malpractice plaintiff is on the same footing as any 
negligence plaintiff. The burden is then an plaintiff to 
ascertain the existence and source of fault within the 
statutory period. I t  follows that diligence or lack of 
diligence in these efforts is irrelevant [once the cause has 
accrued]. In the absence of fraudulent concealment, it is 
plaintiff's burden, within the statutory period, to deter. 
mine whether and whom to sue.5'8 

Because Davis knew in April 1963 of his injury and that the 
vaccine was the "likely cause of his injury" lor at  the latest in 
1964 when he sued the vaccine manufacturer), he was at  that time 
"on the ~ a m e  footing as other negligence plaintiffs. The claim, 
then, accrued at tho time of injury and the Statute atarted tQ 
run."b's The emphasized language is not consistent with the 
court's analysis up to that point. and may be erroneou~ dicta. as 
the implication had been that Davis needed to know both the 
injury and the cause. 

The Ninth Circuit also agreed with the district court that there 
had been no "fraudulent concealment." Davis had argued that 
certain press releases stating there was "no probable link" of the 
vaccine to polio cases amounted to fraudulent concealment, but 
the court found this meritless: "It  may well be that the govern. 
ment was negligent in maintaining and publishing records. 
However. failure of the government to ascertain and publish the 

''Id at 330. 
*'%Id at 331. 
"#Id.  lemphssis addedl. 

114 



1981) STATUTE OF LIMITATIONS 

fact of its negligence is hardly sufficient to constitute fraudulent 
cancealment."be0 

A dissent suggested that the record was incomplete and did not 
justify summary judgment, noting that Davis may have "SUB. 
pected" that the vaccine caused his polio, but did not have 
knowledge, especially in the face of various doctors telling him 
otherwise as of 1964. This seems to fly in the face of the fact that 
Davis sued the vaccine manufacturer in 1964 on the theory that 
the vaccine caused the polio. The situation is similar to Woiiman 
V .  G i o s ~ , ~ ~ '  or Wilkinson v .  United States,s8B1 where plaintiff knew 
of his injury and what had caused it, but was ignorant of the 
government's role. Davis was not decided on that reasoning, but 
if it had been the result would doubtless have been the 983118. 

In Fernander U. United States583 the Ninth Circuit affirmed the 
district court's dismissal on the grounds the claim was time 
barred. Mark Fernandez (and his twin Wayne) were barn six 
weeks prematurely an March 14, 1958 in an Army hospital. Three 
days later his blood was tested for bilirubin after the nurses 
noticed he was jaundiced, and over the next three days he was 
given two complete transfusions; his bilirubin level varied up and 
down and finally stabilized at  normal limits, Mark's treatment 
was completed on June 30, 1968 and a discharge summary with 
all the facts of his treatment was given to his mother. Brother 
Wayne had also had jaundice soon after birth, but developed 
normally. whereas Mark developed deafness, reduced I.Q. and 
lower leg spasticity within two and onehalf years. In October 
1964 Mark's mother m a t e  on a school application that his 
deafness was caused by jaundice soon after birth. A claim was 
filed in November 1976, claiming that discovery of the jaundice. 
the blood test, and the transfusions were all negligently done too 
late. The opinion does not state what finally prompted the 
Fernandezes to make a claim. 

The Ninth Circuit agreed with the district court that, under 
Kubriek, Mark's parents were aware of injury and that it was 
caused by jaundice, and having the discharge summary, they had 
all the facts needed if they had sought advice as to whether the 
treatment was negligent. Tho court said: "lhlere, as in Kubrick 

L''Id at 392 
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and Douis, we decline to defer accrual of the claim until fault. as 
distinguished from injury and cause, is determined."68* 

The court did not find specifically when the claim did accrue. 
but said "[nlo such advice was ever sought for twelve years.""$ 
The claim was filed over eighteen years after Marks birth and 
fifteen years after his parents must have known of his injuries. 
The only twelve-year period dates from when his mother admitted 
in writing that she was aware of at  least part of the injury and 
the cause. I t  was likely that even then the claim was long barred, 
and the court was simply declining to address whether "reason. 
able diligence" would have required accrual even earlier. 

Augustine v .  United Statessac marked the Xinth Circuit's first 
hint that  tho K u b h k  doctrine might have limits. An Air Force 
dentist told Augustine he had a bump on his upper palate, and 
Augustine had it examined by an Air Force oral surgeon in 
November 1975. This doctor ultimately was not able to make a 
diagnosis. In November 1977 he mentioned the bump during a 
routine physical examination. I t  was found to be cancerous and 
was removed on November 16, 1977. Augustine had further 
surgery in August 1980 when it was found he had developed 
metastatic sprsad of the cancer. He filed his claim in April 1978, 
alleging failure to timely diagnose, warn and treat the cancer. The 
district court dismissed the claim as time barred. 

The Ninth Circuit wrote that "[tlhe holdings in Kubrick and 
Davis are instructive but cannot be applied mechanically to case8 
involving the failure to diagnose, treat or war~l' '58~ because those 
eases involved affirmative treatment where the injury was obvi. 
OUB. In  Augustine, the claims were different: 

When a physician's failure to diagnose, treat, or warn a 
patient results in the development of a more serious 
medical problem than that which previously existed. 
identification of both the injury and its came may be 
more difficult for a patient than if affirmative conduct by 
a doctor inflicts a new injury. Where a claim of medical 
malpractice is based on the failure to diagnose or treat a 
preexisting condition, the injury is not the mere undetee- 
ted existence of the medical problem at the time the 
physician failed to diagnose or treat the patient or the 
mere continuance of that same undiagnosed problem in 

I d .  at  272. 
Id.  
704 F Zd 1014 19th Cu 19831 
I d .  BL 107s 

116 



19811 STATUTE OF LIMITATIONS 

substantially the same state. Rather, the injury is the 
deuelopment of the problem into a more serious condition 
which poses greater danger to the patient or which 
requires more extensive treatment."8 

The Ninth Circuit then stated its rule: 

In this type of case, it is only when the patient becomes 
aware or through the exercise of reasonable diligence 
should have become aware of the development of a 
preexisting problem into B more serious condition that 
his cause of action can be said to have accrued for 
purposes of section 24Ollbl.j~9 

Because the "injury" was the "development" into a more 
serious condition. 

[tlhe issue of accrual in this case thus depends upon when 
and if plaintiff discovered or through the exercise of 
reasonable diligence should have discovered that the 
failure of his doctors to diagnose, treat, or wam him led 
to his deteriorating physical condition.. . . That. in turn. 
depends upon whether the attending dentists properly 
diagnosed Augustine's condition and adequately informed 
him of the need to obtain prompt supplemental care. 
issues which go to the heart of Augustine's negligence 
action under the FTCA.SBo 

Accordingly, "[iln such cases it is bath proper and necessary for 
the trial court first to resolve the merits of the claim to the 
extent necessary to allow the court to properly determine its o m  
jurisdiction."bs' 

After examining the merits. the trial court should then reexam. 
ine whether the claim had been timely filed. 

The Ninth Circuit's language about having to "resolve the 
merits of the case'' is a bit sweeping. In Augustine, there were 
factual disputes: Augustine claimed that the doctors in 1975 
expressed no concern and failed to refer him to eye, ear, nose and 
throat specialists, even after he requested this, whereas the 
government asserted that Augustine had been informed of "the 
nature and seriousness of his condition and advised to  seek 

'%Id (emphasis ID the ariglnal) 
"*Id 
#"Id 
" I d  81 1078 
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further care. which he failed to do."je2 and the Ninth Circuit felt 
the district court should make findings of fact on these issues. 
Such findings would in reality have determined whether 
Augustine had been ''reasonably diligent." but the court implied 
that if Augustine's version was correct, not only had he been 
diligent but the government had been negligent. and if the 
government's version was true. Augustine was not diligent and 
the doctors also were not negligent. Thus in this case the "basic 
factual issues"593 were merged, but the sweeping language above 
might imply that these issues are invariably merged in failure to 
diagnose, treat or warn cases. 

The following year, Roddatr U. United Statessn4 carried 
Augustine's language to its logical conclusion. Mrs. Raddatz, a 
Navy wife, had an IUD inserted at  an Army medical facility on 
February 28, 1977. and she experienced severe pain. The Army 
doctor then removed it, and told her "he had perforated the right 
side of her uterus and that she would experience pain and 
cramping for a few days."586 She twice visited the Army facility 
emergency room and was finally referred back to the Navy 
Regional Medical Center. She was treated by the Navy three 
times during March 7.14, 1977, and was assured each time her 
painful Symptoms "were an acceptable side effect of the perfora. 
tion of her uterus,"5Qs and she was prescribed only pain killers. On 
March 29. 1977. she consulted a civilian doctor. who prescribed 
antibiotics and. after surgery, diagnosed pelvic inflammatory 
disease: ultimately she required a hysterectomy. She filed a claim 
against the Navy on March 1, 1979 alleging failure to properly 
diagnose and treat her pelvic disease, and a clam against the 
Army on March 5 ,  1979 alleging negligent puncture of her uterus. 
The Kavy never sent a letter of denial. The Army sent a letter 
January 18. 1980 denying the claim, then a letter February 7. 
1980 saying it was reconsidering, and finally a letter November 6, 
1980. which said that both the Army and the Navy had decided 
to deny the claim. Plaintiff filed suit on June 12. 1981, over seven 
months after the November 1980 letter from the Army, and 
alleged only that the Navy had failed to treat her pelvic disease. 
On the government's motion, the district court dismissed, finding 
that causes of action against both the Army and the Navy 
accrued on February 28. 1977. when plaintifrs uterus was 
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punctured and that the Army's letter was effective to deny the 
claim against the Navy. 

The Ninth Circuit found that the district court had erred in 
both findings. I t  found that the Army letter was not sufficient to 
deny the Navy claim, quoting the language from 28 U.S.C. 
5 24011bl that the denial must be sent from the agency to which 
it was presented. and found that the Army had not been 
designated to act for the Navy under the applicable federal 
regulations. 

More interesting was the Ninth Circuit's analysis of the claim 
against the Navy. Ultimately, of course, the pelvic disease was 
the injury for which both claims were made, but the Ninth Circuit 
pointed out "[ilt is an elementary proposition of tort law that two 
separate acts of negligence may combine to create an injury, and 
joint liability on the part of the tortfeasors."j97 

At this point, to find the Navy claim timely, the Ninth Circuit 
had several choices of analysis. Probably the easiest thing it could 
have done was hold that a claim against the Navy could not have 
accrued until the Navy had done something. The Navy had done 
nothing until, at  the earliest, March 7, 1977, and so the Navy 
claim filed March 1, 1979 was timely. Similarly, the court could 
have reasoned that, under Kubrick, plaintiff's claim did not accrue 
until after she should have known the cause of her injury, i.e., the 
Navy's failure to diagnose and treat, which would be some time 
after the oneweek period of Navy treatment !ending on March 14, 
19771. A logical time under this reasoning would have been March 
29, 1977 when she consulted her civilian doctor. 

The Ninth Circuit did not follow either of these paths of 
reasoning. Instead, the court drew a sharp distinction between 
malpractice in commission of negligent acts and malpractice in 
omission, Le., failure to diagnose, treat. or warn, as in the Xavy 
claim. The Ninth Circuit wrote "[tlhe district court's application 
of [Kubriek] and [Ashley] to the Navy claim is therefore mis. 
placed."js8 Kubn'ck and Ashley both "involved affirmative acts of 
negligence inflicting clearly identifiable injuries."s88 In Reddoti 
only the Army's negligence fit into this category: 

We find that the Kubrick standard applies only to the 
Army claim in this case. That claim w m  predicated upon 

I d  BL 795 
I d  
I d  st 796 
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the negligent insertion of the IUD, resulting in a perfora. 
tion of Mrs. Raddatz's uterus. immediately brought to 
her attention on February 28. 1977. Under the Kubn'ck 
standard, her claim against the Army accrued on that 
date, and is now barred.600 

The Navy claim was not based on the IUD insertion. but on the 
development of the infection caused by the faiiure to diagnose, 
treat or warn: 

When a claim of malpractice is based on a failure to 
diagnose, warn, or treat a patient for a preexisting 
injury, rather than affirmative conduct creating a new 
injury, 'identification of bath the injury and its cause 
may be more difficult for a patient' [quoting Augustine]. 
and the Kubn'ck standard does not appiy."6Q1 

The court then said that "[tjhe Augustine standard is the 
applicable legal standard far M m  Raddatz's claim against the 
Navy."e02 which is when the patient learns or should have learned 
"of the development of a preexisting problem into a more serious 
condition."'oe Under the Augustine standard, the Navy claim 
accrued on March 29, 1977, when Mrs. Raddatz's civilian doctor 
told her the perforated uterus had caused infection. 

The Navy doctors' assurances during the oneweek period in 
March 1977 that everything was normal "may be reasonably 
relied upon by a patient"B04 to explain the fifteen days between 
the end of the Navy's treatment and her consultation with her 
civilian doctor. Accordingly. "such assurances" are considered 
when deciding whether plaintiff was "reasonably diligent." Actu. 
ally, in this case this analysis wa3 not really necessary as the 
Navy claim was filed within two years of the Navy treatment 
anyway, but it does explain why the court held the claim did not 
accrue until March 29. 1977. 

The Ninth Circuit still considers Ashiey good law, at least in 
"affirmative" acts of malpractice cases: "Ashiey holds that a 
claim does not wait until a party knows the precise extent of an 
injury."B0S I t  may be because of its adherence to Ashiey that the 
Ninth Circuit did not want to read Kubn'ck broadly enough to 

nmld.  
-'Id lemphasis added1 
"'Id. 
- 7 d  1q~0fmg Augusnnel 
U ' l d .  
"'Id 
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encompass the Army claim. I t  seems harsh to hold that plaintiffs 
Army claim accrued on the day of the perforation of her uterus, 
even though the infection injury could not have developed until 
sometime later. In Kublick,  the claim did not accrue when the 
negligent neomycin treatment was given, or even six weeks later 
when hearing loss injury developed. In any event, plaintiff did not 
pursue the Army claim in her suit, so this part of the opinion 
should be read only as dicta. The Army claim was of c o u m  
barred in any event as suit was not brought within six months of 
the Army's denial of the claim.6o6 

For the Navy claim, however, the Ninth Circuit carved out a 
certain group of FTCA malpractice cases where it simply found 
that Kubn'ek did not apply. Only one other circuit has gone this 
far.8D' 

In Re Swine Flu Products Liability Litigation608 involved a 
plaintiff whose wife was vaccinated on December 12. 1916, and 
died on January 4, 1977. The government had discontinued 
vaccinations on December 16, 1976 after reports of a link to 
Guillain.Barre Syndrome IGBSI. An autopsy did not reveal the 
cause of death, and plaintiff took no steps to discover the cause 
until he read a magazine article in August 1979 describing a link 
between GBS and swine flu vaccination. He filed a claim on May 
2, 1980. The district court dismissed, holding that an FTCA 
wrongful death claim accrues on the date of death 80 the suit was 
time barred, and even if the "medical malpractice 'discovery rule' 
governed," plaintiff did not make his claim within two years of 
when with reasonable diligence he should have discovered his 
wife's injuries and their cause.eO8 

The Ninth Circuit reversed. I t  first recognized a "split" in the 
circuits "on whether the medical malpractice discovery rule should 
be extended to wrongful death claims under the FTCA."610 The 
court mentioned that it had done a "discovery rule analysis for a 
FTCA wongful death claim"611 in Dyniewicr U. United States."'l 
Dyniemier was a suit by decedents' children who discovered more 

'"See 28 U.SC 5 2403111119821. 
'"See Page V. United Stales. 729 F.2d 818 lD.C Cr 19641 
''"is4 F.2d 637 (9th Clr 196m 
#-Id at 638. 
" Id .  at 839: see e n .  Gavrett Y Umed States, 840 F.2d 24 16th Clr 19811. 

Barrell v Cmfed SLater, 689 FZd 624 12d Cx 19621. e w t  denied, 462 US.  1131 
119851: Sroleson v Umled Stales. 628 F.2d 1266 17th Crr. 19801, Gdhck v UmLed 
States. 542 F. Supp 188 1Y.D Pa. 18821 

"764 F.2d 8L 639. 
* '742 F 2d 484 488.87 19th Ca 19841. 
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than two years after a flash flood caused their parents' death that 
park rangers may have negligently supervised traffic on the road 
their parents took. There the court upheld dismissal, finding that 
once the children knew of the deaths and the "immediate physical 
cause," i.e.. the flood, their ignorance of the government's 
involvement w e  irrelevant. 

The Ninth Circuit also reviewed Kubn'ck and Une. cited a 
"general trend toward applying the discovery rule in latent 
disease C ~ S B S , ' ' ~ ~ ~  and finally decided to "follow the suggestion of 
Kubn'ck and Dyniezicr .  and apply the medical malpractice 
discovery rule to Iplaintifi's] FTCA wrongful death claim."814 
Under this mle. "the dispositive i d m e  is whether [plaintiffl knew 
or should reasonably have discovered the came of his wife's death 
within two years of filing his claim with the government " 6 - 5  

The Ninth Circuit also eventually found that whether plaintiff 
had been reasonably diligent in seeking to discover the cause of 
his wife's death was B "genuine issue of material fact,''616 not to 
be decided short of a trial. In support of this. the court noted the 
medical controversy that had surrounded the link between GBS 
and the vaccine, and cited the Tenth Circuits Esnicious U. United 
Stares617 and the Sixth Circuit's pre-Kubnck Jordan U. L'nited 
States618 as cases where B "credible explanation" served to excuse 
"failure" to ldiligentlyl pursue a claim. 

was also a wrongful death case, 
but turned on facts other than the date of death. Beatnee 
Washington received a spinal anesthetic during childbirth at  a 
New York Air Force hospital. and she went into a coma. She was 
comatose for twelve years, was transferred to a California Air 
Force hospital. and died there two years later an June 3, 1981. 
Her husband and dependents filed a claim with the Air Force in 
February 1982, which was approved for $60,000. They filed a 
lawsuit under the FTCA on May 2 5 ,  1983 far wrongful death. 

The district court dismissed as time barred, applying Sew York 
l a w , ~ ~ 0  under which a survivor can only sue for wrongful death if 

Washington U. Cnited 

761 F 2d at 639 
Id at  640 
I d  at 642 
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the decedent could have sued at  the time of death. The district 
court found that decedent's personal injury action lapsed two 
years after she went into a coma. because her husband h e w  of 
the injury and its cause. 

The Ninth Circuit found New York law did apply, but found 
that decedent's husbands knowledge was irrelevant, because the 
personal injury action would have been hers and not her hus. 
bands.  The Ninth Circuit adopted the Eighth Circuit's reasoning 
in Clifford,621 finding that decedent's husband had no legal duty 
to have someone appointed a guardian for his comatose wife. The 
court held that because Mrs. Washington became comatose when 
she was given the anesthetic, she never became aware of her 
injury or its cause, and 30 her personal injury claim never 
accrued; if she had come out of the coma, it might have accrued 
at  that time, but as she did not, the claim accrued at  the time of 
her death, and the survivor's action was timely. 

Gibson U. United StatesbZx involved an alleged conspiracy by 
the FBI and the Los Angeles Police Department to violate 
plaintiffs' civil rights. In examining the accrual of the FTCA 
claims, the Ninth Circuit analyzed Kubrick. and wrote regarding 
the "discovery rule," "this circuit has consistently cited Kubn'ck 
for the limited proposition that 'under the FTCA a claim accrues 
when the plaintiff knows of his injury and its cause.'"629 

The opinion quoted an earlier Ninth Circuit case, Washington U. 
United States.bz4 Gibson, however. ignored part of the quote. The 
complete quote from Washington reads: "The Supreme Court in 
[Kubrick] applied the discovery rule and held that in a medical 
malpractice case under the FTCA a claim accrue8 when the 
plaintiff knows of his injury and its cause. ' '~~S 

Accordingly, the Ninth Circuit has backed into applying the 
Kubrick rule in all FTCA cases. citing as authority a case that in 
reality said no such thing but only applied it, as Kubriek had, to 
a medical malpractice case. 

In Burns V. United S t a t e P 8  Burns had surgery at  B VA 
hospital for an abscess and pus in his chest, and was discharged 
in October 1976. Later in 1976. multiple brain abscesses were 

738 F.2d 977 13th Cir 19841. 
781 F 2d 1334 19th C l r  19861 
I d  sf 1344 
769 F.2d 1436 19th Clr 19851 
Id ar 1438 
164 F 2d 722 19th Cu 1986, 
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surgically removed at  a civilian hospital. leaving Burns disabled 
and not able to communicate. He contacted the \'A in early 19i7 
and a VA Form 21-526 ("Vereran's Application for Compensation 
or Pension") was apparently completed by a VA case worker. The 
VA awarded him a pension of 8499 per month. which was reduced 
in 1980. Burns wrote his U.S. Senator seeking an increase by 
having his disability claim filed 8s serv~ceconnected, which the 
senator passed on to the VA. The Board of Veteran Appeals 
denied additional pension in May 1982. and in June 1982 Burns 
fiied suit against the United States alleging malpractice in that 
VA surgery caused the brain abscesses. 

The Ninth Circuit affirmed the district court's dismissal, linding 
that Burns had failed to file a sufficient administrative claim. and 
noting that the 1980 letter to the senator showed Burns was then 
aware 01 his injury and its probably cause. The court found that 
the only document which could arguably be called an administra. 
tive claim was the letter to the senator, which was insufficient 
since it did not request a "sum certain."62- The Ninth Circuit also 
gave short shrift to Burns's contention that the government 
should be estopped from asserting the insuflicieney of his claim 
and that equity should toll the limitation penod, merely saying 
"[tlhe government may not be equitably barred from asserting 
jurisdictional req~irements."62~ 

In a dissent three times as long as the majority opinion. a 
circuit judge argued that although the government may not be 
"estopped" from asserting the insulficieney of a claim, equity 
should toll the limitation period. The VA caseworker was required 
by VA regulations to provide VA Form 95 1"Claim for Damage. 
Injury or Death')  to Burns, and negligently failed GO do so. The 
proper form was filed May 1983. and the district court should 
have allowed the complaint to be amended to include this lorm. 
The dissent said the record wm not clear whether the VA through 
its caseworker should have known Burns was interested in filing a 
malpractice claim.61@ The dissent felt that 

in circumstances such as these where a veteran who 1s 

"'Ssr 28 US.C P 267Slbl 118821 
"'764 F 2d at  724 One would feel more comfortable about Lhrs holdmi! 11 the 

uhich found the Holmbsrg policy '10 strong that ~f 18 applicable unleds Congress 
expressly provides to rhe contrary yl CIW and unambigvour language 
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unable to communicate-possibly because of serious negli. 
gent conduct on the government's part-comes to the 
[VA] seeking help in obtaining compensation for his 
injuries, ,  , and where [the injuries'] seriousness is readily 
apparent to the VA caseworker, the government may well 
have an obligation to inquire about the type of claims the 
veteran wishes to file or to supply the veteran with the 
correct forms to file an FTCA claim, , , Certainly, the 
government should not have lulled Burns into allowing 
the filing period to run by filling out a farm that failed to 
preserve his tort claim.e30 

As appealing as this dissent's reasoning is. it ignores las did the 
majority opinion] when the claim would have accrued in any 
event. If the letter to the senetor, mitten in early 1980, was 
conclusive evidence of knowledge at that time of injury and cause, 
then Burns needed to  make some sort of request for tort damages 
no later than "early" 1982. Suit was not commenced until June 
1982. The dissent seems to suggest that Burns may well have 
thought he had filed a tort claim with the VA caseworker (from 
the "lulled~ languagel, but the information in the majority opinion 
suggests otherwise. A more fruitful avenue of appeal might have 
focused on showing that Burns's incapacity was caused by 
malpractice, thus postponing accmal.681 If accrual of a claim can 
be so postponed, excusing the filing of any claims until later. 
surely such an incapacity could excuse the filing of the wrong 
form, or a misunderstanding on plaintiff's part. Possibly plain. 
tiff's mistake was in talking in terms of tolling the statute, rather 
than postponing accrual of a cause of action; federal courts in 
FTCA cases are extremely reluctant to do the former, whereas 
they often seek out inventive ways to do the latter. 

In Torgett v .  United States.6J2 plaintiff had been exposed to 
radiation from atomic explosions in 1954 and 1955 while he was 
on active duty in the Army. He was discharged in November 
1955. suffered body hair loss in 1961, developed a pituitary tumor 
in 1969 and then had two brain operations. He filed a claim with 
the Army on April 23, 1981, alleging that after his discharge the 
government never warned him of the risks or symptoms of 
radiation exposure, and never put him on medical surveillance, 

"'Id at 726-29 
"See, e g  Washmgton Y United Stales. 769 F 2d 1436 19ch Cr. 18651 Clifford 
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The government moved to dismiss on the ground that the suit 
was barred by the Feros doctrine and the statute of limitations. 

The district court found that Feres did not apply because the 
alleged government wrongdoing was after his discharge. In 
analyzing the statute of limitations problem, the court noted that 
some documents more than two years before the filing of the 
claim talked about connections between radiation and brain 
tumors ie.g., a VA application for compenbationl. but then found 
that these documents "established only that Targett knew before 
April 23, 1979 that one of the potential causes of his health 
problems was his exposure to radiation."e33 Targetts claim was 
based on the government's failure to warn and to provide medical 
surveillance, and because no document indicated he was aware of 
these " C B U S ~ S "  (as opposed to the radiation being a "cause''1, 
dismissal on motion was not proper. 

Decided before Augustine and Roddatr. the opinion uses a 
similar analysis. and finds B number of different ''causes'' for the 
injury. If mme of these ''causes" were omissions, it was obviously 
more subtle when plaintiff should have gained knowledge of them. 
The district court did not analyze whether plaintiff was reason. 
ably diligent in discovering his cause of action. One suspects that 
under Kubrick, once radiation was known to be a cause of the 
injury. a bit more diligence was necessary to preserve the cause of 
action against the government. 

Mack v .  A. H,  Robins Ca., Inc.634 was a products liability 
Dalkon Shield case where the shield had been inserted into 
plaintiff in 1971. and caused pelvic inflmmation disease leading 
to  B hysterectomy in 1979. Plaintiff filed suit in February 1982, 
and sought to avoid the tweyear Arizona statute of limitations 
by suggesting her cause of action did not accrue until December 
1981, "when she learned of the defective nature of the defendant's 
product through a newspaper Plaintiff had admitted 
that she knew the shield had caused her infection as of 1979, but 
insisted she did not know it was caused "by some defect in the 
shield."e36 The court did a searching analysis, finding no Arizona 
cases directly on point and finding the "discovery rule" generally 
applicable. However, it then found Arizona Isw requires plaintiff 
to be reasonably diligent 

Id .  st 1236 lemphasis m oripndl 
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[Bjecause a products liability claim does not raise the 
policy considerations [discussed earlier in the opinion] 
involved in a professional malpractice ease, this court 
concludes that, as with the majority of jurisdictions, this 
final element of requiring a plaintiff to have reason to 
know of the defendant's improper conduct or defect in the 
product is not required in Arizona. In other words. in 
Arizona a cause of action accrues when the plaintiff 
knows of the injury and the causal connection between 
the defendant's product and that injury.63' 

The last sentence sounds much like the Kubriek rule. The court 
earlier had said, "[tlhe United States Supreme Court recently 
applied this version of the discovery rule in [Kubrick] where it 
held that claims arising under the [FTCA] accrue once plaintiffs 
know their injuries and the causal origins of those injuries."b38 

The district court has in dicta extended the Kubriek rule to all 
FTCA eases. Oddly, the court implies that the Arizona rule in 
malpractice eases (at  least) possibly should be different, because 
those cases had additional "policy consideratiom"688 Yet it relied 
upon Kubrick, a medical malpractice case, to support its ruling on 
what the Arizona rule would be in a nonmedical malpractice case. 

Finally, Genson v .  R i p l e p o  was an odd case brought by a 
pro se plaintiff who sued the Smithsodan Institution in March 
1981 under the FTCA for allegedly not educating the American 
public about a cain he had discovered and given to the museum: 
he claimed the coin proved Vikings had visited the New World in 
the 8th Century, whereas the Institution returned the coin to him 
in November 1977 telling him the coin was not what he said it 
was. The district court dismissed the suit as time barred, finding 
that the "claim" accrued the day the coin was returned to him. 
The court said "[tlhe Supreme Court has stated that 'accrual' 
commences from the time plaintiff knows both the existence and 
the cause of the inj~ry."8~'  Because plaintiff " h e w  how the 

ac 164 
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Smithsonian had dealt with his coin and that he uw not satisfied 
with their treatment"b4Z an the day they gave him back his coin. 
failing to file a claim within two years barred his suit. This ease is 
another example of a district court apparently applying Kubick  
to any or all FTCA eases. 

XIII. TENTH CIRCUIT 
Several preXubrick decisions by the Tenth Circuit are worth 

discussing. 

In Casins c. United States,b*3 plaintiff entered a VA hospital far 
a tonsillectomy and received preoperative injections on November 
14, 1969 that damaged his sciatic nerve. leading to paralysis of 
his left leg. He filed a claim on July 24, 1972, but the trial court 
found that the claim accrued before July 24. 1970, and dismissed. 
The Tenth Circuit affirmed. noting the district courts findings 
that BE of December 1969 Casias knew the injections had caused 
his injury: "[Wjell before the crucial date [Casias] knew he was 
injured and knew the act which caused the in]ury."b" Although 
not stated 8s B "rule" of Ian, the phrasing certainly suggests the 
Kubnck rule. 

Casias had clomed that B doctor had given him an alternative 
"credible  explanation,"^^^ The district court had found that no 
such "explanation" had been given. The Tenth Circuit cited the 
Eighth Circuirs ReilIy646 as stating the general pre-Kubick rule. 
i.e., accrual when plaintiff should have discovered "the alleged 
malpractice."64. and also cited Reill) for the proposition that a 
reasonable person. "when the facts are so grave." should be 
alerted that there may have been negligent treatment. 

Casias also said the trial court should hare considered his 
"mental condition during his treatment" as possibly tolling the 
period. but the Tenth Circuit held that "[ilnsanity. such as 
constitutes a legal disability m most states. does not toll the 
Statute of limitations under the [FTCA]."64e 

In Esnicious u L'nited States,649 plaintiff had surgery on his 
left arm in 1959, while he also had a streptococcal pharyngeal 

' -Id 
'"532 F 2d 1339 110th C x  19761 
. ' Id  at 1341. 
e 'See Jordan Y United Srares 503 F 2d 620 16th O r  19741 
..RedU) L Eniced Stares 513 F 2d 147 lBCh Cn 19751 
L 532 F 2 d  at 1340 
"Id at 1342 
"563 F 2d 413 110th Cir :97i l  
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infection lstrep throat). In 1960, the VA diagnosed his condition 
88 traumatic arthritis. Plaintiff eventually alleged that performing 
the surgery while he had the infection caused necrosis of the left 
humems ("dead bane"), and he filed B claim July 10, 1974. The 
district court dismissed. finding that plaintiff discovered the 
"acts" constituting the alleged malpractice in May 1972. when he 
consulted a doctor who told him he had a "dead bone." and who 
commented "it was a bad operation."660 The Tenth Circuit noted, 
however, that these doctors did not tell him of a link between the 
"dead bone" and the failure to postpone surgery until after the 
infection cleared up. The court adopted the Bridgfordbbl d e  that 
the claim did not accrue until there wa8 "reasonable opportunity 
to discover all of the essential elements of a possible cause of 
action for malpractice . damages. duty, breach and causa- 
t ion,  , ,1 '662 I t  also found that, with the credible explanation of 
traumatic arthritis, "he may not be found to have failed to 
exercise reasonable diligence because he did not earlier pursue his 
claim."66s The Tenth Circuit reversed the lower court, finding 
there were issues of fact as to whether plaintiff knew all four of 
the Bridgford requirements that could not be disposed of on 
summary judgment. 

The court, in reviewing the district court's findings. impliedly 
approved the lower court's note that far the claim to accme 
"there must be discernible some legally cognizable injury or 
damage, even though the ultimate damage is unknown or 
unpredictable."~~~ This part of the c a d s  reasoning seems to have 
survived Kubrick.65~ 

Zeidler V. United StatesbGb is a curious case that has been the 
foundation far an "exception" to mental incapacity not tolling the 
FTCA period. Although preceding Kubriek, this case's reasoning 
is persuasive, w88 not impinged upon by Kubn'ck. and has 
retained vitality in some other circuits past.Kubrick. 

Two lobotomy operations were performed at  a VA hospital in 
1947 and 1948 "in an effort to control plaintiff's conduct."667 A 
conservator was appointed for him in October 1975, was first able 
to examine medical records in January 1976, and filed a claim in 

I d .  at 423 
Bndgiord V. United States. 650 F 2d 978 14th Crr. 19711 
563 F 2d at  420 [emphasis by the murtl. 
I d .  a i  421 

"'Id 
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October 1916, alleging negligence in performing the lobotomies 
and in caring for plaintiff lwho had been receiving VA treatment 
ever since the lobotomiesl. The district court applied the rule that 
insanity or incompetency did not toll the statute, and dismissed. 
The Tenth Circuit, while acknowledging that Cosias supported 
that rule. nevertheless held "[ilt would be highly unjust to rule 
that general insanity and the Statute of limitations govern in the 
extraordinary circumstances which are here presented."@jb I t  held 
that 

brain damage or destruction is not to be classified m the 
same way as ordinary mental disease or insanity for the 
purpose of barring such an action; that the incapability of 
the plaintiff to comprehend the elements of possible 
malpractice, if such existed or exists, should indeed toll 
the statute and should not bar the plantiff from ever 
pursuing a remedy for violation of his rights.068 

The court remanded for a trial on the merits to ascertain, 
among other thmgs, plaintiff's actual mental capabilities and 
awareness. Interestingly. the Tenth Circuit did not require the 
"brain damage or destruction" to have been as the result of the 
alleged malpractice. although an the facts of this case it clearly 
was. The circuits that have examined this problem postXubiiek, 
although citing Zeidler as controlling. have emphasized that in 
their eases the alleged malpractice was the cause of the disabil- 
ity.ieO 

The court recognized that "[tlhere is Some division among the 
circuits on whether this is the proper interpretation of the accrual 
r ~ l e . " ~ ~ ~  When Zeidlei was written, the Supreme Court had 
already granted certiorari in Kubrick.B62 and the Tenth Circuit 
was careful not to base its holding necessarily an Exnicrous's rule. 

Robbins U. Lhtiired States663 %as the Tenth Circuit's first 
post-Kubnck FTCA medical malpractice decision Robbins devel- 
oped psoriasis when he was fifteen years old: he was treated at an 
Air Force base in August 1912 with the drug Prednisone. He 
developed skin marks. called stria. on his thighs. back and grain, 
and the drug was discontinued in October 1972 by another doctor 

'"Id at 531 
"'Id at  531 
' ~ S m  e g ,  Clifford v Unried States. 73s F Zd 977 119811 Dundan , Uniten 
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who told him "the drug should not have been given to him" 
because of his youth.684 He was told at  that time and later by 
other doctors that  the stria "might or might not go away as he 
grew older."66S In December 1976, a doctor told Robbins the 
marks might be permanent and he filed a claim on April 20, 1911. 
The district court dismissed on the government's motion for 
summary judgment. 

On appeal. Robbins first asserted the standard should be when 
he was aware that a legal duty to him had been breached. but the 
Tenth Circuit held Kubrick clearly controlled. The Court also 
rejected the notion that plaintiff's minority tolled the statute. 
Finally, plaintiff argued that an issue of fact existed as to 
whether he timely knew in October 1972 that he had been injured, 
because "he lacked knowledge of the extent and ramifications of 
the injury," i.e., he did not know the stria would be permanent.*&@ 

The facts of Kubrick did not raise the issue whether a 
claimant's lack of knowledge concerning the permanency 
of an injury toils the statute of limitations. . . . [A] legally 
cognizable injury or damage begins the running of the 
statutory period of 5 24011bl even though the ultimate 
damage is unknown or unpredietable.e6' 

The court cited Esnicious for this proposition, observing that 
Kubriick had only disapproved Esnicious for holding the claimant 
needs to know the legal implications of his injury.eB8 

The court found that Robbins was aware of his injury and its 
cause "shortly after it occurred." certainly by October 1972. 
"That he might have then believed the injury w m  only temporary 
is irrelevant."e6Q 

This decision stands in stark contrast to Lovallee U. Listi,670 
and there is no apparent way to reconcile them. The Fifth Circuit 
had read into Kubrick itself B requirement to know the "perma. 
nency" of the injury to start the period running. While it is 
questionable that Kubrick mandates such a result, it certainly 
does not compel the opposite result either, as the Tenth Circuit 
acknowledged. Still, under the faeta of this ease, where Robbins 

' V d  BC 972 
"'Id 
"'Id 975 
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was undeniably told that his injury "might or might not'' go 
away, he certainly was aware of the possible extent of his 
eventual injury. A person hit by a car is often in the same 
situation, and does not know the ultimate extent of his injuries 
either, yet no one suggests tolling the statute under those 
circumstances. 

Decided one year later than Robbins land written by the same 
judge), Gustouson V .  United S t a t e ~ b ' ~  applied Robbins to a rather 
more troubling set of facts. Plaintiff's decedent Newcomb as a 
child had a severe bedwetting problem, which Air Force doctors 
misdiagnosed as an anxiety reaction. Finally, in 1973 civilian 
doctors correctly diagnosed the problem as vesico-ureteral reflux 
and resulting infection. They operated to reimplant his ureters, 
told Newcomb that this "could have been done years before and 
that his kidneys had been seriously damaged by the long- 
continued reflux."6i2 The court said Newcomb did realize at  least 
Some of the military doctors had misdiagnosed his problem. By 
1973, when his condition was corrected. the damage had been 
done and his "health had deteriorated irreversibly; his kidneys 
eventually failed and he went on dialysis."a73 He died in 1977. 
shortly after he filed his claim. 

Newomb's representatives argued that the period did not 
commence until Newcomb "realized his kidney condition was 
irreversible, requiring dialysis or transplant, and that he might 
die."b'4 The Tenth Circuit held that Robbins controlled, saying in 
that case they had "held that a claimant is aware of the injury 
once he or she has been apprised of the general nature of the 
injury. Lack of knowledge of the injury's permanence. extent and 
ramifications does not toll the ~tatute."6~5 Accordingly, the period 
began in 1973. 

The troubling aspect of this decision becomes apparent when 
one compares the facts of Robbins and Gustouson. In Robbins. at 
the time the court said the claim accrued, the claimant h e w  that 
his injury might be permanent: he did not know for certain the 
extent of his injury, but he knew of the possibilities. In 
Gustouson, the opinion does not say that in 1913 Newcomb knew 
he might die from the kidney problem, or even that he might have 
to PO an dialysis. Also. although Robbins was cited, the "general 

' 66:  F Zd 1034 (10th Cw 19811 
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nature of the injury" language is new with Gustauson. Although 
Gustavson clearly fits within the written reasoning of Robbins, it 
may be that the "extent" or "ramifications" of this reasoning 
were not foreseen. and may not yet be in sight. Fortunately, for 
courts that  follow this line of reasoning and reject the Fifth 
Circuit's reasoning, the phrase "general nature of the injury" may 
prove sufficiently elastic to avoid manifest injustice. Courts ought 
to find it difficult to charge a claimant with such knowledge if, 
e.g.. he knows of a misdiagnosed ingrowm toenail. and three years 

Also in Gustauson, plaintiff argued that separate causes of 
action arose from each misdiagnosis, ,p:inting to an apparently 
later (not dated in the opinion) msit to B military doctor 
concerning fever and a painful mass in his neck, which was 
allegedly connected to the kidney problem but such connection 
not detected by the doctor. The court simply held that Newcomb 
had the facts he needed in 1973. and if further misdiagnoses were 
made later by military doctors for the s m e  problem, 

regardless of whether we characterize this suit as involv. 
ing multiple causes of action or a single cause of action 
the statute of limitations began to run in 1973. .  . .Once 
Newcomb was armed with the knowledge of his injury 
and its cause, the burden was on him to ascertain in what 
instances his condition should have been recogni~ed.~75 

Thus, the rule could be perhaps stated that if claim is made for 
one injury, regardless of how many times it is misdiagnosed, the 
period begins to run when claimant has reason to know of this 
injury and that a misdiagnosis caused it. 

Not discussed was the aspect of wrongful death, and it appears 
that  the Gustavson claim was purely a survivor's action, B 

continuation of Newcomb's claim that rose or fell with the 
timeliness of that  claim. 

later loses his leg. 

Although the "permanence" issue may have seemed most 
significant in Gustowon,  other issues became the linchpin the 
Tenth Circuit rested upon in Aruoyo U. United States.e" On 
January 30, 1979, fivemonth-old Jose Arvayo, Jr.. who had had a 
fever for nine days, was diagnosed at  an Air Force hospital a8 
having upper respiratory infection li,e., a cold). He was brought 
back the next day suffering convulsions, and this ailment was 

"'Id. at 1037. 
" 7 6 6  F 2 d  1116 110th Cr. 1986) 
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found to be bacterial meningitis. By August 1979, his parents 
"were aware that Jose had suffered significant brain damage from 
the but the parents made no further medical 
inquiry until August 1981, when they consulted an attorney in 
connection with the government's insurance coverage for Jose's 
medical expenses. This attorney informed them of "the possible 
connection between delayed diagnosis of meningitis and mental 
retardation,"a'e and the parents filed a claim in December 1981. 
After a trial on the merits, the district court found for the 
plaintiffs in the amount of S1,950.000. 

The government's argument was straight forward: as of August 
1979. the Arvayos h e w  both af the injury [brain damage) and the 
cause imeningitisl, and so the claim should be time barred. The 
Arvayos argued that the ' ' ~ a m e ' '  of the injury was not simply 
meningitis, hut was also the doctor's failure to diagnose and treat 
the condition as meningitis on January 30. 1979. Plaintiffs 
pointed out that Rubrick involved malpractice in ''commission," 
i.e.. the doctor did something to cause the injury. whereas here 
the malpractice was in omission, and argued B distinction must be 
made where a claimant is aware of "the bare medical cause" of 
the injury but unaware of "the omissions or misdiagnoses."B60 

The Tenth Circuit agreed that the alleged ''cause" means "more 
than mere awareness of the medical cause in cases involving a 
failure to diagnose. treat or warn.6a1 and found support for this in 
Kubrick and in Gustnuson, which recognized the "cause'' of 
claimant's injury there wm not simply vesieaweteral reflux. but 
was also the failure to detect and correct this earlier.6e2 

The Tenth Circuit then went on. hoaever, to ex-ne whether 
the Arvayos had been reasonably diligent, finding that under 
Kubnek,  "in the context of failure to diagnose. treat and warn 
cases such an extension of the duty [to diligently inquire] seems 
una~oidable ."~~3 

The Court perceptively recognized that even If  an "omnsion" 
does not necessarily mean a doctor breached community stam 

Id at  1416 
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Id at  1119 
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dards li,e,, was negligent). discovery that any supposed "omis- 
sion" was a ' 'cBus~''  of an injury necessarily implies knowledge of 
duty that wa8 not fulfilled, and "any attempt to distinguish the 
two concepts would be largely futile."68' 

The Court then found that it did not really need to "speculate" 
whether Kubrick mandated extension of the duty to diligently 
inquire in omission cases, because "such an extension has already 
occurred in this circuit. That is, the potential plaintiff already has 
the duty to inquire as to bath 'causation' and 'negligence' in light 
of our holding in Gustouson."bs5 

Because in Gustouson Nswcomb had not been told of the 
connection between the lump in his neck and his kidney problem, 
"this court implicitly placed a burden on him to discover not only 
whether these doctors breached a duty to him, but also to 
discover in the first instance whether there was a causal 
connection between their actions. or inactions. and his injury."sae 

Having thus raised the issue, the Tenth Circuit proceeded to 
resolve it against the Arvayas. The court found that the parents 
had "never made any inquiry whatsoever."68- and found a 
reasonable person should "have made some type of inquiry" 
where there was knowledge of "two drastically different diagnoses 
in a twentyfowhour period."e8s 

The court noted that there was no hint of concealment by the 
government. and found that "[tlhe Arvayas' contention that a 
cause of action does not accrue under the FTCA in a failure to 
diagnose, treat or warn case until they are aware-informed-of a 
possible connection between a misdiagnosis and an inquiry could 
possibly toll the statute indefinitely."68* The court was careful to 
note that they did "not intend to imply that in every failure to 
diagnose, treat or warn case the plaintiff's cause of action accrues 
at  the time the plaintiff receives a diagnosis different from a 
previous diagnosis and is a w a e  that he or she has been 
injured."6Qo 

The court also did not decide what questions should have been 
asked, merely that "some type of inquiry" should have been 

6s F zd at 1421. 
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made. The Tenth Circuit noted that the district court mentioned 
that the Arvayos were "quite young. wholly trusting of authority, 
particularly medical persons," and that na one suggested a 
connection between the delay in diagnosis and the child's condi- 
tion.601 To the Tenth Circuit, this indicated that the district court 
applied a subjective standard, whereas the "reasonably diligent" 
standard is objective, and also that the district court "would 
require.. . B duty of disclosure on the part of the doctors, rather 
than a duty of inquiry on the part of the plaintiff,se2 which the 
Tenth Circuit clearly did not accept. The former lobjeetive versus 
subjective) seems well settled among the circuits. whereas the 
latter (no doctor duty LO disclose, implying a "nonfiduciary" 
relationship] is not so well settled. An impassioned dissent, 
written by a judge who had sided with the majority in Robbins, 
thought that the district court's language did not necessarily 
mean it had applied a subjective standard, and that the lower 
court as the finder of fact 1i.e.. of due diligence) should not have 
been reversed unless clearly erroneous. 

Several other Tenth Circuit decisions addressed related issues. 
Kynoston V. United States6eJ was a swine flu vaccination case. 
Kynastan timely filed his administrative claim (within two years 
of the vaccination) and the issue in the case was whether the 
action survived after his death from cancer (unrelated to the 
vaccination). The court considered whether a change in a Utah 
statute in May 1977 would diminish the recovery allowed under 
the earlier law. and found that the action accrued at  the "earliest" 
on December 9, 1976 (date of vaccination) and at the "latest" on 
February 21, 1977 [when a physician diagnosed him as having 
G.B.S.. which has been linked LO swine flu vaccinationl. The court 
did not decide when the action did accrue because in either case 
the earlier Utah statute applied. 

The case is interesting for its dicta: "Under the FTCA a cause 
of action accrue at the time the plaintiff is injured, or, in a 
medical malpractice action, when the plaintiff has discovered both 
his injury and its C ~ U S ~ . ' ' ~ ~ ~  

The Tenth Circuit seemed in no hurry to extend the K u b m k  
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rule as other circuits have done, and avoided deciding just when 
the claim actually accrued. 

Williams v .  Borden, wa8 an occupational disease case 
alleging product liability theories against the manufacturer of 
polyvinyl chloride [PVC].treatsd plastic film far wrapping meat. 
Plaintiff developed chronic pulmonary disease after being exposed 
to the fvmes given off when she cut the film with a hot wire while 
wrapping the meat. The district court found the claim barred by 
the Oklahoma twa-year statute of limitations. The Tenth Circuit 
reversed, holding that Oklahoma law would adopt a d e  stated by 
the Oregon Supreme Court in Sehiele u. Hobart Corp.,ege another 
PVC meat wrapping case, that an occupational disease from a 
dangerous product does not produce a cause of action "until the 
plaintiff knows, or a8 a reasonably prudent person should h o w ,  
that he has the condition for which his action is brought and that 
the defendant caused it."eg' 

This rule sounds identical to the rule laid d o m  in Kubriek. The 
Tenth Circuit. however, continued to follow the language of 
Schiele: 

[W]e reject defendants' claim that knowledge of symp 
toms and their causal relationship to defendants' actions 
in and of itself initiates the running of the statute. We do 
not believe the legislature intended that the statute be 
applied in a manner which would require one to file an 
action for temporary sickness or discomfort or risk the 
loss of a right of action for permanent injury. 

The statute of limitations begins to run when a reason- 
ably prudent person associates his symptoms with a 
serious or permanent condition and at  the same time 
perceives the role which the defendant has played in 
inducing that condition.6e8 

Accordingly, knowledge of "serious or permanent" injury is 
required. In a footnote, the court w o t e  "[wle have noted the 
opinion in [Kubn'ck], a malpractice case under the [FTCA]. but are 
not persuaded that it indicates that a different accrual standard 
should be applied in this product liability case."aSs In  reality. 
Kubriick. by its own terms poses no philosophical conflict with 
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Williams or Sehielo at all, but the Tenth Circuit's gloss on 
Kubrick iRobbins and Guatausonl might. so the court felt it 
necessary to somehow distinguish Kubrick. 

In Maughn u. SW Seruicing, I ~ C . , ~ ~ ~  plaintiffs alleged wrongful 
death from leukemia caused by radiation from a uranium process. 
ing plant. Applying Utah law, the court found "[cJases involving 
suspected carcinogens.. . are analogous to medical malpractice 
cases,''7O1 and held that a "discovery" rule should apply: the 
statute is tolled "until the plaintiff knows or should know of the 
facts constituting the eauae of action, , ,including the fact of 

The court also noted "[tlhere i s  a substantive 
difference between knowledge of causation and mere su~pic ion ." '~~  

Finally. Knapp u. United States'O' was an action to quiet title. 
under 28 U.S.C. 4 2409aif1, which says the claim a c c r ~ e ~  when 
"the plaintiff or his predecessor in interest knew or should have 
known of the claim against the United States." The Tenth Circuit 
then s a d  "[klnowledge of the claim's full eontours is not 
required," and compared Kubrick. stating the rule thus: "medical 
malpractice claim against Government accrues when plaintiff 
becomes aware of existence of his injury and its probable cause, 
not when he later learns of its legal significan~e." '~~ 

In no case has the Tenth Circuit seemed inclined to extend the 
Kubrick rule beyond medical malpractice FTCA cases, although it 
has not in so many words rejected such an extension. 

XIV. ELEVENTH CIRCUIT 
Post.Kubrick;O~ the first case in the FTCA medical malpractice 

area by the Eleventh Circuit was Burgess v United States,'07 
which reversed the district court's dismissal of the claim as time 
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barred. Omar Burgess was barn in an Army hospital on Septem. 
ber 5, 1978. During delivery his head emerged but his shoulders 
could not follow, and the doctor finally broke both the child's 
clavicles. The right fracture injured the nerve causing Erb's palsy, 
i.e., paralysis of the mm. His parents learned on that day 01. the 
next that  his clavicles had been broken, and were then aware his 
arm was not hdly functional, but were assured "all would be 
okay" with the child's arm, and they had "no reason to believe 
there was any permanent damage to [their] son.''108 The hospital 
records reflected that the parents were first advised of possible 
nerve damage to the arm on September 29, 1978. An FTCA claim 
was perfected on September 15, 1980. 

The district court dismissed, finding that the parents knew the 
child's clavicles had been broken and the arm was not fully 
functional (i.e., cause and injury] on September 6. 1978. The 
Eleventh Circuit reversed, finding that the only knowledge of 
injury the parents had on September 6, 1978 was of broken banes, 
and that they did not gain knowledge of the nerve injury until 
September 29. 1978. The court also found that the parents "acted 
reasonably in relying upon the government's representations and 
a8surances concerning appellant's condition. Thus, since 
appellant's parents did not know of the esistence of the injury 
until the physicians made them aware of it on September 29, 
1978. the statute of limitations commenced running at the 
time."'Os The court distinguished the Tenth Circuit's Robbins 
decision,?'O because there the claimant knew almost five years 
before making his claim that the marks "might not go away," 
and all he learned when he claimed the period began was that the 
marks "might be permanent.""' 

Thus, the Eleventh Circuit focused in on knowledge of tho 
existence of an injury, and found that the district court had 
applied the limitations period to the wrong injury. The distinction 
between a broken bone and a nerve injury is evident. Less 
evident, and perhaps more troubling. would be the distinction 
between, say, knowledge of a broken bone and knowledge that 
this broken bone would be a source of permanent injury. One is 
reminded of the "general nature of the injury" language in the 
Tenth Circuit's Gustauson."Z and the requirement some courts 
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have read into Kubn'ck for knowledge of permanence of the injury. 
The Eleventh Circuit evidently saw no need to reach that 
question. 

Pn'ce Y. United had the following facts: Mrs. Price 
was diagnosed at a Navy hospital as having a uterine disease and 
an andexal tumor or cyst. A semm pregnancy test was reported 
as negative and an ultrasound test also showed no evidence of 
pregnancy. Ten days later, on September 26, 1980, Mrs. Price 
underwent a hysterectomy, and after the uterus was removed, it 
was found to contain an eight week old fetus. The Prices were 
told of this a few days after the surgery. "The Price8 made no 
attempt to ascertain what had gone wrong until August 1983,"711 
at  which time they consulted an attorney. This attorney sur 
gested they obtain the pregnancy test report. and "the Navy 
turned over information indicating that it was Likely the result of 
the pregnancy test had actually been positive.""s Both parties 
stipulated the result was erroneously reported as negative. 
Plaintiffs filed their claim "immedietoly" after the Navy provided 
the information. When the claim was not acted upon. the Prices 
filed suit in April 1984 and the district court dismissed the case 
as time barred. 

The Eleventh Circuit affirmed, finding that in September 1980 
Mrs. Price knew she had lost a fetus iinjuryl and also that the 
surgeon had relied on information that she was not pregnant: 

Although appellant did not know exactly which mistake. 
or whose mistake. led the doctor to believe that she was 
not pregnant when in fact she was, she had to know that 
her injury was probably connected to some act of those 
responsible for her treatment. If she intended to pursue 
the matter. there was no reason for her not to seek advice 
from others as to whether her treatment had been 
negligent, and whether she should bring a legal claim.716 

The court wrote that, as plaintiff "was on notice that there 
probably had been an act of negligence,""' once she learned she 
had lost a fetus. merely because she "did not know whether the 
particular cause of her injury was the failure of the pregnancy 
test to yield an accurate result, or the failure of a person to record 
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the result of the test accurately, did not toll the statute of 
limitations period.""a 

Plaintiffs argued that the Fifth Circuit's Waits v .  United 
States719 compelled a different result.'*o The Eleventh Circuit 
distinguished Waits, finding in that case Mr. Waits had no reason 
to think that doctors were responsible for loss of his leg until he 
received his medical records, and also but for the delay in 
producing those records Waits would have filed his claim within 
two years of his discharge. Here. within days of the hysterectomy 
plaintiff knew she had lost a fetus because of some mistake, and 
her failure to obtain her records in time to file a claim was not 
due to any delay in producing them. 

A dissent would have reversed and remanded to the district 
court "to determine when the Prices knew or should have known 
that the negligent act of reporting a negative result caused them 
to lose the opportunity of having a ehild."'~l The dissent noted 
that "medical tests are not perfect," the ultrasound test was 
negative, and 80 "[wlhy would the Prices have pursued some 
course of investigation?"72z The dissent also considered that 
recording the test as negative "was an act of negligence not 
known or discovered until August 1983."'** This sounds as if 
knowledge or Opportunity for knowledge of negligence should be 
required before the period starts to run, which is clearly counter 
to Kubrick. The dissent did not cite Waits. but the knowledge of 
"negligence" language in Waits. which caused that case to be 
questioned in the Seventh Circuit's D r a ~ a n . ' ~ ~  may have influ. 
enced the dissent. 

A small bit of dicta by the majority may well be seen in the 
future. In analyzing Kubrick, the Eleventh Circuit wrote that one 
justification for the discovery rule was that "the plaintiff might 
not suspect that  the injury was caused by a person who treated 
her. particularly where the plaintiff continues to be treated by the 
person who caused the injury."'zG 

No great leap of the imagination is required to anticipate cases 

'Id lemphasis addedl 
. V I 1  F 2d 550 15th Ck 19601. 
.''Waitr u a i  decided posf.Kubnck. and hefore the esrahhshmeni of the Eleventh 

."775 F.Zd at 1495 lemphasis addedl ,*'Id 

."#Id. lemphaiis added1 
" D r u m  V. Lnited States, 762 F2d 56 (7th Cr. 18851 

."Id. at 1493. 

Cucuil. and thus LQ hindmg precedent m thsl Clreuit See supm note 706 
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citing that passage as support in the Eleventh Circuit for the 
"continuous treatment" doctrine. 

Ballew u A.H.  Robins C O . ' ~ ~  was a Dalkon Shield product 
liability case. Plaintiff had the shield inserted in 1971, and had 
abdominal pain in April 1917. Her doctors told her they "could 
not say whether or not the IUD was causally related" to her 

She had a hysterectomy in September 1971. She read 
a newspaper article in January 1978 about another woman who 
had sued for injuries from a Dalkon Shield, and eventually she 
was able to track doan  that woman and was referred to the 
woman's attorney, who advised her she had a cause of action. She 
filed wi t  an June 12. 1979. The district court dismissed on the 
grounds that the action was barred by the Georgia two-yem 
statute of limitations, finding that the came of action accrued in 
April 1977. I t  found that plaintifi's inquiries during that hospital 
stay evidenced a "suspicion" the IUD and her infection were 
linked. and "the equivocal responses of her physicians.. .were 
enough to prompt further inquiry."72e 

The Eleventh Circuit interpreted Georgia law in a way that is 
really indistinguishable from Kubrick. although it nowhere cited 
Kubrick, but instead looked to the Georgia Supreme Court's 
decision in King U. Seitringers. Inc.729 The court said Kmg held 
that 

in the instance of a continuing tort. such as che one 
involved here, ' a  cause of action does not accrue 60 as to 
cause the statute of limitations to run until a plaintiff 
discovers or with reasonable diligence should have discav. 
ered that he was injured [quoting King: other cites 
omitted]. Nor will a cause of action accrue until the 
plaintiff knew or through the exercise of reasonable 
diligence should have discovered the causal connection 
between the injury and the alleged negligent conduct of 
the defendant.rgo 

The Eleventh Circuit noted that whether prior to June 12. 1971 
plaintiff knew or reasonably should have discovered the connec. 
tion between her injuries and "appellee's alleged mis~onduct" '~~  is 
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a question of fact for the jury, not suitable for the summary 
judgment granted by the district court. 

The Eleventh Circuit also felt that plaintifi's "suspicions" were 
"quashed" when in being "reasonably diligent,'' she asked her 
doctors and they responded "equivocally."'s~ This commonsense 
approach is probably correct, because if the several doctors she 
spoke to did not feel they could connect the IUD to the infection, 
there ought to he no reason why plaintiff should seek fourth, 
fifth, or sixth opinions. The doctor's response could indicate that 
the extent of medical knowledge at  that time simply was not 
great enough that the defendant had actually concealed pertinent 
medical information (as was alleged here], or could simply indicate 
her caae was weak !as was suggested in a different context in 
Fidler v .  Eastman Kodak C O . ' ~ ~ ) .  The court noted that her pursuit 
of the woman mentioned in the January 1978 article indicated 
plaintiff did not know the critical facts as of that date and was 
being reasonably diligent trying to learn them. The court also 
mentioned that it was not until September 1980 !over B year after 
suit was filedl that defendant officially notified physicians of a 
possible link between this IUD and pelvic infection, which raised 
the question whether plaintiff could have discovered the "cause'' 
of her injury even when she read about it in the January 1978 
newspaper. 

Although the Eleventh Circuit applied Georgia law, it seems 
likely that the court would have done the same analysis and 
reached the same result had this been an FTCA malpractice case 
in which Kubrick would have controlled. 

was decided after the first part of 
a bilurcated trial, the only issue tried being whether the action 
was timely filed. A retired air serviceman was operated on for a 
hiatal hernia in June 1974 at  an Air Force hospital, and for the 
purpose of the trial, the government admitted that during the 
operation the surgeon negligently severed the hepatic artery, 
common bile duct, cystic artery, and removed Overstreet's gall 
bladder, and that plaintiff was not advised of any of the above 
directly after the operation, He developed very serious physical 
problems, including jaundice and fever, and filed his claim in 
February 1979. The court held that the government had "not 
sustained its burden of proving that plaintiff knew both of the 
existence and the cause of his injury prior to September 1977 [sic; 

Overstreet v .  United 

'"Id at  1328 
"114 € 2d 192 (1st Cn 19831 
"517 F Svpp 1098 lh lD Ala 19811 
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this should be February 1977]."'3s Despite the timeliness of the 
claim being jurisdictional, the court placed the burden squarely an 
the government. 

The government had suggested that the claim accrued in 
September 1916. when plaintiff for the first time was advised that 
his gall bladder had been removed. The court found that removal 
of the gall bladder did not cause Overstreet's physical problems, 
because they resulted from strictures in his bile ducts from their 
negligent severing during the hernia operation, This was not 
discovered until late 1977, when sophisticated diagnostic praee. 
dures were used s t  another Air Force hospital. A doctor in 1976 
said he "suspected a probable cause of plaintiff's jaundice and 
fever wae the stricture's known severance of the bile duct, but 
this was only one probable cause" and none of the diagnostic 
tests in 1976 "had been able to establish the cause of plaintiff's 
disease.?6 

The court held " I t  would be contrary to Kubrick and hard to 
conclude that plaintiff had reason to know what his doctors only 
suspected-particularly when the logic of the situation compels 
the conclusion to this Court that the doctors would not have 
communicated such fears and suspicions to plaintiff."737 

The court found this case to be "polar to Kubrick," "where for 
five year8 before Kubrick filed his claim under the [FTCAr''Ja he 
knew his deafness was caused by the neomycin treatment. 

After the remainder of the trial, the same district court wrote 
another opinion, Overstreet v .  United States.739 which considered 
the government's renewed arguments that the claim was time 
barred. The government pointed out that the doctor who did the 
hernia surgery testified he told Overstreet "that the operation 
was more complicated than anticipated and in performing the 
surgery, 'we divided a duct.' which had to be repaired. but 'we got 
everything repaled, '  and the plaintiff 'would be d right.' The 
doctors did not advise Overstreet whether or not they had 
intended to "divide the duct" and did not admit to him that it 
wan done inadvertently. The court again found the facts "polar t o  

-"Id BL 1099. 
'"Id st 1103 (emphasis added1 
."Id. Campare 0ueratrr.l t o  Ashley 

18891, whxh said i l  w m  unrealistic to 
to conceal m i s r i e s  m treatment 

-52s F. supp 838 I M D   AI^ is811 
.'Id. BL 1103. 

'"Id. BL 842. 

v United Shales, 113 F 2d 490 19th Cir 
imamne government phydcimi cansplrlng 
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Kubn'ck," and held to its original finding that claim was timely."' 

The court noted: 

Mr. Overstreet was totally dependent not only on his 
doctors' skill but also their communications with him. 
After each surgery. he was sewed up. (Plaintiff underwent 
some seven operations after the hernia procedure.] When 
he was required to have his entire esophagus removed a 
few months following the unsuccessful hiatal hernia repair 
and his colon substituted for his esophagus, none of his 
doctors even suggested to him that a cause of the 
ineffective hiatal hernia repair requiring the second SUP 
gery was the severance or 'division' of the bile duct, 
hepatic artery and cystic artery. As noted. plaintiff was 
not even told that some of these things had occurred. and 
to the extent that he allegedly was told of them, no one 
suggested that the 'division of the duct' was not planned 
a8 an incident to the operation. If the doctors did not tell 
plaintiff that  they had erred in completely severing the 
common bile duct after the first surgery or at the time of 
the second major surgery, or that  the removal of his 
esophagus was caused in whole or in part by problems 
incident to a surgical error in severing vital areas of his 
body, by what logic is this Court asked to conclude that 
in 1976, when the doctors only 'suspected' that plaintiff's 
continuing problem was caused by strictures from 8ever- 
mce of the common bile duct, that  they then explained to 
him their error8 in the 1974 surgery and how they 
suspected that perhaps these errors were causing 
plaintiff's recurring prablems?742 

The court then brusquely wate :  "The statute of limitations has 
its place in the law when one suffers an injury, knows of the 
injury, and realizes how the injury was caused. I t  has no area of 
operation under the facts in this c a s e . ' ' ~ t ~  

One must always be leery when a court poses its legal analysis 
in the form of a question l"by what logic.. . 7") On the facts of 
this case, however, the court's finding is correct, even under 
Kubn'ck. Simply put, even if Overstreet knew his bile duct had 
been cut in the 1974 operation, he had no reason to h o w  this had 
caused his injury when even his doctors, who were performing 

' " Id  at 843 
"'Id. at 811 
'Old 
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sophisticated tests to find out why he was having problems, and 
who had all the information about what was done in the hernia 
operation, did not know "how the injury was caused." The 
government had focused totally on whether Overstreet knew 111 
the "injury," and also 121 the "cause." without ever considering 
whether he knew or could have known that the ''c8use" was 
linked to the injury.'*< 

In Wiison v United tried before the same district 
court judge who decided Ourrstrert. a young girl was treated s t  
an Air Force hospital for abdominal pain on October 9, 1971. She 
was diagnosed as having viral gastroentritis. Her symptoms 
worsened, got better. then worsened again. She was examined 
several times over the neat two weeks until on October 23, 1971 
it was discovered that she had had an inflamed appendix which 
had already ruptured. The appendix was removed in a second 
operation in March 1972. Years later, plaintiff married and found 
it difficult to became pregnant. In October 1980, a laparoscopy 
revealed her fallopian tubes were scarred and occluded. causing 
sterility. Plaintiff filed a claim on January 29, 1981. 

The government argued the claim accrued in March 1972. when 
a doctor testified he had told plaintifrs mother about the scarring 
and that plaintiff "might not be able to have children" (plaintiff 
and her mother denied this was told to theml.74@ The court found 
that no doctor informed plaintiff or her mother "of the injuries to 
her fallopian tubes in a way that was meaningful to either of 

The government also argued that even if plaintiff's sterility was 
not known to her in 1972, she knew she had suffered an injury 
(pelvic abscessl, caused in part by the initial misdiagnosis. and 
relied "upon the wellestablished principle of tort law that lack of 
knowledge of the injury's permanence, extent or ramifications 
does not toll the statute where the plaintiff in fact knows she has 
suffered an injury and who caused the 

The government relied upon the Tenth Circuit decisions in 
Gustai;son"B and R o b b m . - ~ Q  The district court distinguished 

them,"74: 

''Compare O i ~ i i l r e e t  iriih Clpruf Y Moore 540 F Svpp 817 
ofrd l i i thoui  opanmn 686 F 2d 819 13d Cir 1'3621 

"694 F svpp e43 ol D XI* i w d i  
."Id at  647 
*.Id st 816 

'"Id at 819 
"Ouilavion v United Stater. 655 F 2d 1031 (10th Cn 19818 
.''Robbins \ United States 621 F 2d 971 (10th Cir 19801 

E D  Pa 19811 
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these two cmes: "Unquestionably, plaintiffs [in Gustouson and 
Robbins] . . .learned of the particular injury land its cause) for 
which they sued more than two years before actually commencing 
suit. Each plaintiff was ignorant of the injury's permanence or 
ramifications, yet the courts in each ease correctly viewed such 
ignorance as irrelevant.'"6' 

While the above dicta sounds as if the district court has 
accepted the Tenth Circuit's reasoning. the court noted that in 
medical malpractice actions. a plaintiff might not know she has 
been injured or that her doctor's negligence contributed to the 
injury, and "her doctor might hesitate to supply the necessary 
information'' for fear of precipitating a lawsuit.'j2 

The district court then went on to impose a fiduciary responsi- 
bility on doctors: 

Since the extent of plaintiff's knowledge of her injury 
and its cause is crucial in determining whether she had a 
fair opportunity to assert her claim, some courts have 
imposed a duty upon the doctor fully to disclose to 
plaintiff the nature of her injuries. [citations as discussed 
below] Where a doetor fails faithfully to discharge this 
obligation, courts have analogized this failure to fraudw 
lent Concealment and have accordingly tolled the statute 
of limitations until plaintiff actually learns of her injuries. 
The Court is persuaded by the wisdom of such a rule and 
determines that application of that  rule to the present 
case would be appropriate.763 

The court cited for this proposition a Florida intermediate 
appeals court case, Almengor V .  Dade County,'i4 and said Pollard 
v .  United States's5 was in "accord." Almengar did hold chat 
under Florida law, accrual of a medical malpractice cause of action 
is tolled by active concealment or failure "to reveal to the plaintiff 
facts [as distinguished from mere possibilities or conjecture] 
known to. or available to such physicians by efficient diagnosis, 
relating to the malpractice andlor cause of the plaintiff's adverse 
physical eondition."756 Pollard, however, involved wrongful death 
claims for participants in the Tuskagee Syphilis Study. and the 
court there held that the claims, which in general would have 

594 F Supp ac 849 
Id 
Id 
369 Sa.2d 892 lFla Disl CL App 19751 
364 F Supp 304. 309-10 IM D. Ala 19141. 
Alrnmgoi.  364 So.2d a~ 893 
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accrued upon death, would be tolled where there was active 
concealment by defendant. Sothing was said about any duty of a 
doctor to disclose, or any fiduciary relationship that might exist 
between doctor and patient. 

The Wilson holding is similar to dicta in the Fifth Circuit's 
H a r r i ~ o n , ~ 5 ~  and is in rather stark contrast to the decisions in the 
Tenth Circuit, such as A r n o y ~ . ~ ~ ~  A possible mitigating factor not 
discussed by the district court could affect the duty to diligently 
discover injury and its cause. The opinion does not give the age of 
plaintiff, other than to characterize her as B "young girl,"'je at 
least as of 1971, and not becoming married until 1976. I t  seems 
likely that in 1971 plaintiff was only a young teenager. and the 
court might have felt, although unstated, that a girl of such 
tender years had no "duty" to "diligently inquire" whether she 
would be able to have children in five years. While understand. 
able, such a consideration is redly no more (and possibly much 
less) justified than in other cases under the FTCA that involved 
minors and sometimes mere infants. I t  is difficult, although 
perhaps possible. to find a distinction in the parent's duty to be 
diligent to discover the ramifications of their child's known injury 
if it on the one hand seriously debilitates the child. or on the 
other hand, renders the child sterile. Depending on the type of 
injury. sterility in a child might be immediately detectable. or it 
might not be detectable at  all until the child has matured. Rather 
than enter such a philosophical morass, the court opted to impose 
an essentially fiduciary duty on the doctors to disclose the 
injuries' potential ramifications. 

In Scott v .  Casey,'bo plaintiffs were several inmates at  the U.S. 
Penitentiary in Atlanta, Georgia who volunteered for a study 
about LSD and its possible antidotes in 1956. Each inmate signed 
a consent agreement that clearly indicated that LSD was involved 
in the study. The agreement by its terms was with the Depart. 
ment of Pharmacology. Emory University. and did not list the 
government as a party. The court found that by the late 1960s, 
LSD's "general properties.. . .including its propensity to cause 
hallucinations, flashbacks, and personality disorders, had become 
a matter of public knowledge."'61 There also had been articles in 
the media describing the research at  the Atlanta prison as being 

Hunran Y Unired Srafes. 708 F Zd 1023 (5th C s  19831 
Away0 Y United States. 766 F Zd 1416 110th Cir 19851 
594 F Supp at 844 
562 F Supp 175 IN D. Oe 19831 

.'Id at 479 

148 



19811 STATUTE OF LIMITATIONS 

partly funded by the government at  least by mid-1975. Plaintiffs' 
claims were filed in late 1911 and 1978. and were held time 
barred. The court found that plaintiffs' claims in the instant case 
accrued in the 1960s. because plaintiffs knew then their "Injuries" 
were from ingestion of LSD, and that they were aware of the 
government's involvement in the study. The court rejected 
plaintiffs' argument that their claims did not accrue until they 
learned which agency of the government Ke., the CIA) was behind 
the study. 

Finally, Hitchmon v .  United was a wrongful SI. 
restlimprisanment case. Plaintiffs were arrested by DEA officers, 
tried, and convicted of assault on the federal officers. Eventually 
their convictions were reversed, and the United States thereafter, 
for reasons not stated. dismissed the indictments. Plaintiffs had 
served two and onehalf years of faur-year sentences. The district 
court rejected plaintiffs' argument that their claims accrued when 
their indictments were dismissed. holding that the cause of action 
accrued when they were arrested. The court cited Kubrick as the 
"seminal c a d '  in the FTCA medical malpractice area, holding the 
claim  accrue^ where [plaintiff] knows, or reasonably should know 
of the existence and cause of his injury. Knowledge of the fact of 
injury is the focal point: whether the plaintiff is aware of a legally 
compensable harm ia irrelevant."'83 

The court did not specifically say it was adopting the reasoning 
of Kubrick, but it wab clearly influenced by this "seminal case." 
If one fits the facts to the Kubrick d e ,  it appears that plaintiffs 
were clearly aware of their "injury" iarrestlimprisonmentl and 
who caused it Ithe government) at  the time of their arrest. I t  may 
be best not to dwell on the practical difficulties of the application 
of such a rule in a false imprisonment cme. If in this case 
plaintiffs had filed their claims within two years of their arrests. 
their cause8 of action would have been preserved, but because 
they were still serving sentences for crimes they had been 
convicted of. doubtless they would have failed on the merits. 

XV. CONCLUSION 
I t  is worthwhile to observe two consequences of the develop. 

ment of the law of statute of limitations in FTCA medical 
malpractice c a ~ e e .  

."586 F. Supp. 256 IS D. Fls. 19641. 

.*Old. BL 261 
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First. the discovery doctrines (of "injury," and of "cause of 
injury") have, not surprisingly. evolved considerably beyond 
medical malpractice cases. In only two circuits have the federal 
courts expressed real reluctance to extend the Kubrick doctrine 
beyond FTCA medical malpractice, and Kubn'ck's influence has 
been felt throughout the entire body of the law, in state decisions 
as well as federd.'6' Kubrick'e influence has also been indirect, 
through its progeny, even where that case itself is not cited. For 
example, Buckley v .  Amen'can Hondo Motor Co., was a 
products liability case filed after an automobile accident. The 
accident, a frontal collision. occurred on March 2, 1980 and the 
1979 Honda Civic driver was seriously injured. Plaintiff sued 
American Honda on March 2. 1984, and sought to avoid the 
applicable threeyear Massachusetts statute of limitations by 
arguing that her cause of action did not ''accrue'' until the 
National Highway Traffic Safety Administration iNHTSAl pub. 
lished a report in November 1981 finding that 1981 Honde Civics' 
performance in frontal crashes was significantly improved over 
earlier models. She claimed there was "no way she could have 
reasonably discovered the causal relationship between her injuries 
and the design deficiencies of her car prior to publication of the 
November 1981 report."'eB 

The First Circuit upheld the district court's dismissal of the 
action, but thoughtfully considered whether the ease was gov- 
erned by a statute of limitations for "inherently unknowable 
wongs."767 The First Circuit finally concluded that erashworthi- 
ness theories were well enough known at the time of the accident, 
and 

the circumstances surrounding the crash, i.e. the low 
speed, the extent of her ear's damage..  . [etc.] . , , a n d  the 
state of the law at the time were sufficient indicia to 
place her on notice that design deficiencies were a 
contributing cause of her injuries and to trigger an 
inquiry into defendant's potential liabillty.'6a 

Accordingly. the First Circuit found the cause 01 action accrued 
at  the time 01 injury, but not without going through a Kubrick. 

'#'A survey of Kubnck Q influence m state murI decisions 18 beyond the scope of 
fiur ~ ~ t i c l e ,  but B glance a t  Shepard's United States Cifafmni will rereal rhe 
extent t o  which rhe case has been eiwd and fallowed 

"700 F Zd 1 (1st Clr 198s) 
'"Id sf 2 
' I d  at 1 

'"Id 81 3 
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type analysis of opportunity for knowledge of injury and cause. 
Kubriek may well be a precursor to a gradual, general change in 
approach to statute of limitations analysis. 

The second observation is B consequence of the first: as the 
issues to be determined become more complex, outcomes become 
more uncertain and courts seek to avoid the issue if they can. An 
example of this is Wilson v .  United States.'ag In that case. a 
tankerman was injured working on a ship, and was treated at  a 
Public Health Service hospital for nerve problems in his right 
hand and arm. On April 30, 1979, surgery was performed 
transposing the ulnar nerve: he initially improved but later got 
worse. A second operation wa8 performed on November 19, 1980, 
which did not help, and plaintiff's condition grew "remarkably" 

including ulnar nerve palsy and clawing of the right 
hand. Plaintiff filed suit on September 7,  1982 (the opinion d e s  
not indicate whether m administrative claim was filed), alleging 
negligence in both operations. After a fuU~blam trial, the court 
examined the merits and found no malpractice in the first 
operation, but did find malpractice in the second operation, 

In a footnote, the court acknowledged that the government had 
argued that the claim for the first operation was time barred. 
while the plaintiff "urge[d] the court to adopt a continuous 
treatment mle.""l The court then wrote: "In light of my 
disposition of this claim. I need not reach this issu8.'''?2 

The district court has doubtless developed considerable exper. 
tise in finding facts. and may well feel more comfortable in 
finding facts than deciding knotty questions of law. Nevertheless, 
when the timely filing of a claim is a prerequisite to the federal 
court's exercising jnrisdietion,"s then it would appear that the 
timeliness of a claim must be considered first. If the claim for the 
first operation was not timely. the district court simply had no 
jurisdiction to even consider the merits of that claim, and if, as on 
its face it appears, the claim was not timely. the court surely 
would have been spared considerable testimony and time both 
during the trial and afterward. Yet. the district cowt opted for 
what it evidently considered the easier way out, and the govern- 

613 F Supp 1322 IE D N.Y 1985! 
Id at 1324 
I d .  ~ l t  1328 n.1. 
Id at 1326. 
See Qvinran Y Umwd States. 304 F.2d 234, 242 W h  Cr.  1962) IEO~EU-g 

opinion!. For a recent reatstement and Lacussion of this NIB, see Cravford V. 
United States, 796 F 2d 924 927.28 (7th Cir. 19861 
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ment probably will not be appealing that portion of the ruling in 
any event."' 

Determination of timeliness of a claim traditionally has been a 
preliminary, if sometimes complicated. step. For a court to put 
the cart before the horse lparticularly if it may be jurisdictionally 
prohibited from doing so) because it is simpler to lind the cart 
empty anyway is a telling observation on the state of FTCA 
medical malpractice Statute of limitations law. The traditional 
focus of limitations periods. i.e., their certainty. has been totally 
abandoned in this area of the law, policy decisions having been 
made that it is simply unfair to hold to rigid application of the 
"general rule" in medical malpractice casee. As we have seen. 
similar analysis has begun to crop up even in different area8 of 
the law. 

This article has attempted to present and analyze the current 
state of the law, as put forth by the Supreme Court and the 
courts of appeal and district courts in the different circuits. There 
is little doubt that statute of limitations analysis in FTCA 
medical malpractice and other contexts will continue t o  evolve, 
but the foundations of future decisions in this area of the law 
have already been set in the eases discussed above. 

~ ~~ ~ 

"An even more stnkmg example is Sweet v United Sfatea 587 F 2d 215 iSch 
Clr 19521 Sweet appealed the dism~sal of his FTCA action. r m m g  three ci-8 
Of error 
m m n  under the FTCA. and 131 error in findvlg Sweet failed t o  prove the 
government habie. The Eighth Clrcuit wrms "Sweats legal ergumsnls in support 
of conftnfmns I l l  and 121 present difficult questions. We da not i roch them. 
however because the L s l r i c f  C O Y ~ C ~  findings" of no government hsbhfy were nor 
"clearly elioneoui ' I d  at  248 iemphasis added]. b s s  aupm ~ e x f  8ecornpanyr.g 
notes 538 4 3  far a discussion of thia esse 
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THE PROBLEM OF JURISDICTION OVER 
CIVILIANS ACCOMPANYING 

THE FORCES OVERSEAS- 
STILL WITH US 

by Captain Gregory A. MeCleUand' 

I. THE PROBLEM: THE JURISDICTIONAL 
VOID 

A .  THE SETTING 
Could a civilian United States citizen accompanying our armed 

forces overseas murder a United States service member and 
escape trial and punishment for the crime? The Supreme Court's 
1957 decision in Reid U. Couert' created such a possibility. Covert 
resolved two cases. both involving women who had murdered 
their service member husbands overseas. The previous term, the 
Court had decided in both ca8es lthese original 1956 decisions are 
hereinafter jointly referred to as the Kiuegrr  cases) that  military 
courts could exercise criminal jurisdiction over military depen- 
dents for crimes they committed while accompanying the forces 
overseas. Now, in an unusual rehearing of both cme8, the Court 
reversed itself. 

Mrs. Dorothy Krueger Smith was 
convicted by general court-martial in Tokyo, Japan, for the 

In one of the Krueger 
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premeditated murder of her husband. a calanel in the United 
States Army. Court-martial jurisdiction over civilians in Japan 
was based an article 21111, Uniform Code of Military Justice 
IUCMJl,3 and an administrative agreement with Japan4 allowing 
United States service courts to try offenses against the laws af 
Japan committed by members of the United States armed forces. 
civilian component, and their dependents. While Mrs. Smith was 
serving her life sentence in West Virginia, her father filed a 
habeas corpus action in her behalf, and in 1956 the Supreme 
Court granted review of the federal district court's discharge of 
the writ. 

The other Kruegei caaej concerned the courtmartid conviction 
of .Mrs. Clarice Covert for the murder of her Air Force sergeant 
husband at  a United States air base in England. Under the 
United States of America Visiting Forces Act of 1942.6 Mrs. 
Covert's C B S ~  was released by British authorities for trial by 
court.martial upan certification by United States authorities that 
she was subject to American military law. The basis of her 
amenability to military law. as in Mrs. Smith's case, was article 
21111 UCMJ. After Mrs. Covert's conviction. she was returned to 
the United States to serve her life sentence. The Court of Military 
Appeals ordered a retrial based an errors in the adjudication of 
her insanity defense. and while awaiting retrial she filed a habeas 
carpus petition. The Supreme Court granted a government 
request for review of the district court's release of Mrs. Covert 
from Air Force custody. 

The decision in Couert, the Supreme Court's 1957 consolidated 
rehearing of bath cases, was a split one. Four Justices signed the 
lead opinion, which Justice Black wrote. Justices Frankfurter and 
Harlan each wrote concurring opinions, and Justices Clark and 
Burton pined in a dissenting opinion. The Black opinion started 
by emphasizing that United States citizens retain all their 
constitutional rights when they go abroad. Primary among these 
rights. according to Justice Black. are the rights to trial and 
indictment by jury. The opinion stated that In re Ross' and the 

21111. 64 Stat 108, 108 118501 !current 
version at  10 U S  C 8 802 1198211 This article made all persons accompanying the 
forcer ouraide the United States subject Lo the UCMJ 11 authorized by the host 

iAdmnritrafive hrreernenr with Jaoan Februars 28 1952. art XVII, 3 U S T  

'Urnform Code of Mllltary Juitles art 
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(Part 31 3342. T I  A 5 2492 
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Insular Coses.8 authorities an which the Court relied in the 
Krueger cases to justify curtailment of constitutional rights in 
trials of Americans overseas, were anachronisms, and their 
application should be limited to their facts. Because courtmartial 
proceedings do not offer trial and indictment by jury and other 
rights, Justice Black felt courtmartial jurisdiction must be 
limited. 

Justice Black acknowledged that Congress' power to "make 
Rules for the Government and Regulation of the land and naval 
Farees"s allows Congress to authorize trial of service members 
without certain constitutional safeguards; however, he rejected the 
government's argument that the term "land and naval farces" 
includes dependents of service members. He also stated that 
Congress' power to take all acts "necessary and proper"l0 to 
regulate the forces does not allow it to extend military jurisdie. 
tion beyond the "land and naval forces" to military dependents. 
According to Justice Black, the limited scope of the term "land 
and naval forces," coupled with the affirmative grants of rights in 
article 111. section 2 and the fifth and sixth amendments to the 
Constitution. which limit the government's power, make "military 
trial of civilians. . .inconsistent with both the 'letter and spirit of 
the constitution.' "11 

After summarizing the history of British and American experi. 
ences with military authority, Justice Black harshly criticized 
military justice and military law. Calling the former "a rough 
form of justice emphasizing summary procedures, speedy convie. 
tions and stern penalties,"'z he stated, "[?here has always been 
less emphasis in the military on protecting the rights of the 
individual t h a n , ,  , in civilian c o l i r t ~ . ' ' ~ ~  He noted that, because 
courts-martial often consist of officers subservient to the eanven. 
ing authority. they are susceptible to command influence. But 
"[llooming far above all other deficiencies of the military trial. of 
coume. is the absence of trial by jury before an independent judge 
after an indictment by a grand jury."'d 

Military law "is, in many respects. harsh law which is fre. 

'B&ac Y. h e r t o  Rlco. 264 0.S 298 119121; Dam V. United States. 196 U.S. 138 
119011, H a w u  Y Mlanlneh, 190 U S  197 119031. Daaner Y BidweU. 182 U S  244 
119011. 
'US consr art I 4 6 el I4 

I d  
'cauoit. 854 u s  mc 22 
*Id BL 38 
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"Id at 37 
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quently cast in very sweeping and vague terms. I t  emphasizes the 
iron hand of discipline more than it does the even scales of 
justice."'j Justice Black noted that the President's power to 
create substantive as well as procedural military law unites 
legislative. executive. and judicial power over the military in one 
branch, which runs counter to the principle of separation of 
powers. The President or Congress, stated Justice Black, has 
arbitrary power to change military law at any time and make it 
even less congruous with constitutional guarantees.'# 

Justice Black's opinion never states a holding in succinct form. 
I t  does make clear that the result-release of the civilian 
defendants-was justified by the need to stop the encroachment 
of military authority over civilians and reaffirm the eatraterrito- 
rial validity of Bill of Rights guarantees. 

Justice Frankfurter was unwilling to decide the eases by simply 
excluding military dependents from the definition of "land and 
naval forces." He cited the language from the fifth amendment 
granting a right to grand jury indictment "except in cases arising 
in the land or naval forces,"'. suggesting that cases involving 
civilians accompanying the forces might fairly be said to come 
within those wards. The significance of the necessary and proper 
clause, he said, is to enable Congress, "in the exercise of a power 
specifically granted to i t , .  . . [to] sweep in what may be necessary 
to make effective the explicitly worded power."1B Thus, anything 
(such as control of accompanying civilians1 reasonably within 
Congress' power to "make Rules for the Government and 
Regulation of the land and naval Forces" is arguably constitu- 
tional. 

"The issue in these cases involves regard for considerations not 
dissimilar to those involved in a determination under the Due 
Process Clause."Lg From this point of departure, Justice Frank. 
f u r t a  proceeded to balance government necessity against the 
individual rights of the defendants. He carefully limited the scope 
of his opinion to trial of civilian dependents in capital eases in 
peacetime. In capital case8, he said. the balance must be weighted 
in favor of individual rights. On the government side of the scale, 
he found particularly significant the small number of capital cases 
among all civilians accammnving the forces OYBTSeaS and the 
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speculative nature of the consequences of the absence of military 
jurisdiction over dependents.*O He concluded that "in capital cases 
the exercise of caurt.martial jurisdiction over civilian dependents 
in time of peace cannot be justified by Article I, considered in 
connection with tho specific protections of Article I l l  and the 
Fifth and Sixth Amendments."g1 

Justice Harlan was the only member of the Covert majority 
who had also voted with the majority in the Kiveger cases to 
sustain court.martial jurisdiction over the civilian dependents.22 
He explained his defection by stating that he now believed the 
Kmeger Court had erred in failing to base its conclusion that 
Congress could legislate court.martial jurisdiction over civilians on 
an express constitutional power.23 The Kiuegor Court had also 
erred, he felt, in reading Ross and the Insular Cases to say that 
constitutional safeguards do not follow American citizens over. 

Justice Harlan wont on to say that the only way to justify 
Congress' authorization of court-martial jurisdiction over civilians 
is to find that it i6 a proper exercise of the article I power to 
regulate the armed forces. In  making this finding, the Court could 
also find that the necessary and proper clause expands the article 
I power. Here, Justice Harlan disagreed with Justice Black. He 
also disagreed with Justice Black's belief that  because of the 
framers' fears of the growth of military power, Congress' power to 
legislate military authority should be narrowly construed. "Wlhat 
they [the framers] feared was a military branch unchecked by the 
legislature, and susceptible of use by an arbitrary esecutiue 
I)OWeT.'-< 

seas. 

~~ 

""The GovernmenVi own figvres for the Army show that the total number af 
f i d i a n ~  Id eivfians 'serving with. employed by, or accampanwng the armed 
forces' ov~rsess and not merely eivhan dependents1 for whom general courts- 
msrtlal for alleged murder were deemed advisable was only 13 in the 7 fiscal 
yoar8, 1950.1956" Id at 47.18. "ITjhs Court c m a t  speculate that any oven 
nation would bo u n w d h g  t o  grant extraterntonal luris&ctian O V B ~  civilian 
dependents . [Elven if such were the esse, [those dependents] would . . . merely 
be m the same position as . . olher United S t a t e  atwen9 who i v ~  aubleet to the 
laws af forsim nations when reriding there." Id at 48-4s 

"Id at 49 
"Of the other members of the Xmrger majanty, Justice8 Reed and Mmton had 

retired and Justices Clark and Burton were ~ D W  vl the m o r i t y  
"' The underiyvlg prermse af the June opmon, . IS that under the Constitution 

the mere absencp of a prohibition agmst  an asserted power, plus the @bsfmct 
reasonableness of Its use, IS enough I t h i d  fhs is erroneaua . . Congreaa 
has only such powers 81 are ~xpressly granted or . implied" Couert. 354 U.S. a t  
Be ''Those m a l s  by eourtmarnal were originally sustained. as It were. m Y U Y O ' '  
F. Wiener. Civilians Under MlLLary Justice app. IV. a t  309 119671. 
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Justice Harlan conducted his analysis in two steps. First. he 
asked whether there was "a rational connection between the trial 
of these army wives by court-martial and the power of Congress 
to make rules for the governance of the land and naval forces."li 
He decided there was because he thought the government had 
made a strong showing that control of dependents was necessary 
to  the proper and effective hnctioning of our overseas installa. 
tions. Second, he asked if the article I power could stand against 
the rights guaranteed by the Constitution to  the defendants as 
United States citizens. Here he stated that although citizens do 
not lose their constitutional rights when they go overseas, Ross 
and the Insular Cases do stand for the proposition that citizens 
abroad are not entitled to all constitutional guarantees in obser. 
vance of specific rights would be "impracticable and anoma. 
10~s.''~~ In the caae of capital charges, however, Justice Harlan 
felt article I must bow to individual rights. 

Justice Clark wrote a stronglyworded dissent. Lamenting the 
release of the defendants "though the evidence shows that they 
brutally killed their husbands. .  . while stationed in quarters 
furnished by our armed forces,"27 Justice Clark accused the 
majority of overturning the "old and respected' precedent of 
Ross as well as the Kmeger cases, and of offering neither a 
majority opinion nor authoritative guidance to Congress and the 
Executive in their place. He had stated in the Krueger cases that 
military courts offer basic rights, 30 they are acceptable in the 
absence of article I11 courts.2~ Reaffirming his and Justice 
Burton's adherence to the bases for the decision in the Kruegri 
cases. he stated that the Court had upheld military jurisdiction 
over dependents of service members overseas in Modsen v .  
Kinseila.*@ Although he admitted that Modsen dealt with military 
jurisdiction in occupied foreign territory IGermany. 19491, and 
therefore was justifiable as an exercise of Congress' war powers. 
he insisted that there was no factual distinction between that 
situation and that of Dorothy Krueger Smith (Japan, 19521. 

In the rest of his opinion, Justice Clark speculated ahout the 
possible consequences of the Court's decision in Couort. Taking 
away from the military the power to deal with drug offenses, 
contraband. and other crimes committed by civilians in the 

351 U S  8t 476-79 

158 



19871 CIVILIAN JURISDICTION 

"tightly knit" overseas military communities would impair morale 
and combat readiness among our troops. Not only would it leave 
civilians free (in the absence of prosecution by foreign authorities) 
to sell drugs to troops, for instance, it would also create a 
demoralizing double standard in the punishment of crime. If 
Congress decided an the alternative of trying Civilians in article 
I11 courts overseas. it would have to contend with the problem of 
constituting juries in a foreign country. Also, such an enterprise 
would require the consent of the host country. Trial in the United 
States would waste military time and money transporting parties. 
witnesses, and evidence from ovemeas, and, under international 
law, foreign witnesses could not be compelled to attend. Leaving 
civilian offenders to the jurisdiction of foreign courts could result 
in no trial (if the host waived jurisdiction) or in exposing United 
States citizens to "the widely varying standards of justice in 
foreign courts throughout the world."s0 

Because of the lack of consensus in the Covert decision, the 
"bottom h e "  holding was narrow. Civilian dependents of mem 
bers of the armed forces overseas cannot constitutionally be tried 
by a court.martial in peacetime for capital offenses committed 
abroad. Other issues involving jurisdiction over civilians accompa- 
nying the forces overseas remained unresolved. Decisions negating 
military jurisdiction over dependents in noneapital case1,31 and 
jurisdiction over civilian employees of the forces for capitaP2 and 
noncapital33 offenses followed fast on the heels of Covert. The 
issue of the military jurisdiction over civilians in wartime remains 
unresolved. This issue arose most recently in the case of a civilian 
employee of a private firm that was under contract to provide 
services to United States forces engaged in combat in the 
Republic of Vietnam (United States v. Auerettel.S* The employee 
was charged with attempted larceny of military property while 
working in Vietnam, and was tried and convicted by court. 
martial. The Court of Military Appeals heid that the military had 
no jurisdiction to try the employee because Congress had not 
formally declared war in the Vietnam conflict: thus no official 
state of war giving rise to military jurisdiction over civilians 
existed. The e o u t  refused to speculate. in light ai Couart, whether 
military jurisdiction over civilians could exist even in time of 
formally declared war. The Army Court of Military Review 

"Cauorf, 354 0,s at 89. 
"Kinsella v Ulvted Slates ox ?el Smglecon, 361 US. 234 119601 
"Grisham Y Hagan 361 US. 278 119601. 
"McELoy V. United %ales #I re1 Gusgliardo 381 U S  281 119601 
"19 C M A 363, 41 C.hl R. 363 119701 
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reaffirmed this position in finding no military jurisdiction to try 
another civilian government contractor employee charged with 
shooting three United States soldiers in Vietnam IUnited States v. 
Grossmani.35 In  this second ease. the civilian was released despite 
"the fact that (he would] probably never be retried for the 
offenses."36 

The Couert decision, with its ''fruit salad" of views on military 
jurisdiction. raised at  least 8s many questions 8s it answered. 
This article will survey and criticize some of the many scholarly 
articles that have been written about Covert and its consequences 
in the nearly thirty years since the decision was handed down. I t  
will also try t o  identify the origins and tilie nature of our nation's 
attitudes on military jurisdiction and its role in a democratic, 
civilian society. Specifically, which view is more accurate. Justice 
Black's (military trial of civilians is inconsistent with our common 
law tradition) or Justice Clark's lmilitary trial of civilians can be 
justified by necessity)? Also. what are the consequences of 
Couert? To what extent have Justice Clark's dire predictions come 
true? The problems created by Covert remain unresolved- 
Congress has taken no action to extend United States jurisdiction 
over civilians accompanying the forces overseas. This article will 
venture B guess as to why this is so and will analyze the potential 
solutions to the problem. Finally, the author will propose a 
solution. 

B. MILIT.4 R Y JLEISDICTI0.V 0 I 'ER 
CIIYLMVS: ORIGLVS OF DISTRL3T LVD 

SHIFTLVG P.4 R.4.lLETERS 
Justice Black's criticism of military law in Covert is a refrain 

often heard in common law jurisdictiom8' Why does this distrust 
exist? Which opinion of military law is more representative of our 
common law tradition-Justice Black's or Justice Clark's? Can 
the answers have an impact on our solution to the absence of 
United States jurisdiction over civilians accompanying our forces 
abroad. or did Covert moat this issue? 

A quick answer to the first question is that the distrust arises 

"42 C M R 528 IA C.M R. 18701 
' ,A 11" 
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from the tension between the democratic values of our liberal 
society and the authoritarian ones of the military.38 This author 
feels that  the explanation goes deeper-to the common law 
history we share with Great Britain. Although early common law 
institutions probably have no direct impact on present day ones. 
our present attitudes toward military law were formed by 
historical experiences. 

In discussing military jurisdiction, it is necessary to define the 
various terms associated with military authority. The term 
"martial law" often has been used indiscriminatelyJQ throughout 
history. This has been a source of much misunderstanding 
regarding military law. Charles Fairman distinguished five types 
of military jurisdiction connoted by the term "martial law": 

1. Marshal law, or the jurisdiction of the court of the constable 
and marshal, which extended to military and civil matters; 

2. The suspension of the laws of the realm by the sovereign for 
political reasons 1i.e.. to control persons in situations unrelated to 
military operations, as occurred during the Tudor and early 
Stuart dynasties); 

3. Military law, or law for the government of the armed forces 
(the law which the Cauort majority refused to extend over 
civilians and which is the subject of this article); 

4. Military occupation government, or the government imposed 
on a nation by the occupying forces of a belligerent nation (the 
situation in the Madsen'O case, which Justice Clark tried to 
analogize to the Couert facts, and the current situation in Berlin, 
where the Soviet Union, France, Britain. and the United States 
each rules its 8ector of the city as m occupying power); 

5. Martial law in its modern sense, or jurisdiction enforced by 
troops in times of extreme peril, "insurrection or invasion, or of 
civil or foreign war, within districts or localities whose ordinary 
law is no longer adequate to secure public safety and private 

lL''First, a gulf appears between the values held by the proferiional military and 
those implicit in the hberaliam which ha8 d o m a t e d  the nation m m e  form or 
another, from the beghung Appropriately reflecting theu grim busmees, the 
d t -  aitaeh greater weight to prompt and unquestioning obedience of 
commanda, to the eoheniaa and safety of the group" Oirard. The Constitunan and 
CaurLMortid of Civilians Aeeamponymg the Amsd Forcar-A Pid iminq ,  
Analysis, 13 Scan. L Rev 161 119611. 
'C. Fainnan. The Law of Martial Rule 19.21. 23.29. 39.40 119431: see elso 'apro 

note 37. 
'O343 C S 341 119521 
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rights."d' This jurisdiction i6 enforced in the domestic territory of 
the ruling military forces. Fairman preferred to refer to it as 
"martial mle."42 

One other term-"military jurisdiction" or "the military juris. 
diction"-will be used in this article. I t  will refer to the extent of 
the power of military court8 and commissions to adjudicate 
disputes and render and enforce judgments over persons and 
criminal offenses. 

1. The British Experience. 

In medieval England. several systems of law existed sideby. 
side. each represented by its own court. Among these legal 
systems were common law, equity, canon law (represented by 
ecclesiastical courtsl, admiralty, and what was then called marshal 
law (represented by the court of the constable and marshall. This 
last court-the ancestor of military courts and commissions-had 
both a civil and a criminal jurisdiction, which encompassed: 

Ill Crimes committed abroad. (2) Especially the trans. 
gressions of soldiers against the articles of war promu% 
gated on the occasion of expeditions to the Continent. 
(3) Contracts growing out of war beyond the realm. 
(41 Matters relating to war within the realm. 161 Injuries 
to honor and encroachments in matters of armour and 
precedence. Within its proper sphere the court of the 
constable and marshal exercised a jurisdiction of which 
the common law courts would take notice, and not until 
this jurisdiction was abused did they interfere by writ of 
prohibition.'g 

As the passage suggests, rivalries developed among the various 
courts involving disputes over jurisdiction. The result, for the 
court of the constable and marahal, was a series of parliamentary 
acts between 1384 and 1439 limiting its jurisdiction. By 1640, the 
court had stopped functioning, and existed only in name. The 
necessity of maintaining jurisdiction over troops remained, espe 
cially when they were overseas or engaged in warfare, so the 
military jurisdiction survived the demise of its original forum." 

Meanwhile, military jurisdiction had gone through a period of 
expansion, which led to abuses. During the domestic conflict 

parte MlVlgan, 71 U.S 14 Wall., 2 142 118681. 

at 3.1 
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known as the Wars of the Roses 11455.1485) there were "very 
terrible powers of summary justice granted the constable."4~ The 
Tudors continued the expansion, using military jurisdiction "as an 
extraordinary mode of punishing civilians at  plea~ure," '~ and 
against rebels. The Stuarts followed tho practice of granting 
martial law commissions to control English troops camped on 
home sail and "other dissolute persons joining with them"'? in 
creating disorders. The "other dissolute persons" were civilians. 
and the reach of these commissions caused a backlash which 
resulted in the Petition of Right (16281. 

The Petition of Right was an enigmatic document whose true 
import is still debated. It was forced upon Charles I by a 
Parliament upset by the tyranny of the military commissions. I t  
stated in pertinent part lafter reciting that the martial law 
commissions had resulted in soldiers and other persons being 
adjudged and put to death in violation with Magna Carta and 
procedures established in the law of the land): 

See. X.. , . that the aforesaid Commissions. far proceed. 
ing by Martial Law, may be revoked and annulled and 
that hereafter no Commissions of like Nature may issue 
forth to any person or Persons whatsoever to be executed 
as aforesaid. lest by Colaur of them any of your 
Majesty's Subjects be destroyed, or put to death contrary 
to the Laws and Franchise of the Land.'$ 

This language has been interpreted in at least three ways. In 
one view. it forbade the monarch to govern even troops by means 
of military commissions in peacetime in area8 where common law 
court8 were available. The rationale behind this argument was 
that the mood in Parliament at  the time was one of apprehension 
and defensiveness with regard to royal authority, so the Petition 
was intended to be given broad application. Because the docu- 
ment was a reaction to commissions appointed to control both 
civilians and troops on English soil. and because its language was 
so general l"lest , ,  , any  of your Subjects be destroyed"), it must 
apply to soldiers as well 88 civiiians. Only in wartime could 
soldiers be governed by "martial law." and civilians never could 
be.'$ 

"F.W. Mailland. The Canstilutianal HMary of England 266 119281. 
"C Fairman, supra "ate 39, st 1. 
' 'Id at 8 leiling Rymer'r Foeders XVII. 641: X Y I l I  254, 151, 7631 
"Petltlon of Right 1628. 3 CK 1, eh 1 
"C. Fairman, supm note 39, at 11 
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Another view held that neither the circumstances nor the 
language of the Petition addressed wartime jurisdiction or juris. 
diction over soldiers. The commissions had been appointed in 
peacetime and the Petition had been a reaction to their jurisdic. 
tion over civilians. The application of the document must be 
limited to the circumstances that gave rise to it. The c r o m  could 
provide for the government of its troops in ail circumstances but 
could not use military commissions to rule civilians in peace. 
time.so A third view held that the language of the Petition could 
be interpreted to justify the crowds use of military commissions 
to control civilians at  royal discretion. If the monarch declared 
that a state of war existed, the citizenry could be subjected to 
military jurisdiction.51 

In 1689, Parliament made an attempt to define the military 
jurisdiction in the first Mutiny Act.62 The Mutiny Acts were 
annual parliamentary enactments which, in effect, renewed the 
army's license to exist. Unlike the navy, the army had no 
permanent status because of the popular fear generated by its use 
by Cromwell and his predecessors to suppress oppasition.53 
Soldiers were considered to be under military jurisdiction "in time 
of waY lin England, when the civil courts were closed or 
unavailable) and when "on active service'' loverseas and in the 
area of military operationsl.j' Of the various groups of civilians 
that accompanied the army, the seventeenth and eighteenth 
century Mutiny Acts specifically included only "Officers and 
Persons imployed in the Trains of Artillery" within their terms.jj 
At times, other civilians accompanying the army an active service 
were tried by courtmartial, but in general the Acts narrowly 
construed military jurisdietion.'b 

If the Mutiny Acts had been the only source of military 
jurisdiction, much of the controversy surrounding the authority of 
military courts over civilians might have been avoided. Unfortu. 

'mid st 13-15 
' I d .  at 13. 

"F Wiener, supio note  23. st  233-37 
m>iw a~ e 6 

" I d  at 14 
L'Id af 11. Three main classes of civilians accompmed the Brirish Arm) from 

the seventeenth rhough Lhe meteenth  centuries They were. Retainrrr to the 
c m p :  'officers' ~ervanta, volunleerr lie young gentlemen awaiting commriiionsi, 
and womm and chrldren,' Suilris. ' P T ~ C Y ~ S O ~ S  of nonapproprialed fund hsfm 
menlaLties and the &e who mmatered LO soldiers comforts-far a pnce: the 
cammodxy primarily supplied WBI Lquor." Ci~i11.n m p i o y e e s  of the m h t q  
departments of the amy.  many of these are now d t a r y  brmehes such 81 
artdew. finance and quartermaster Id ac 7 
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nately, the Mutiny Acts authorized the crown to create Articles of 
War-executive directives meant to implement the terms of the 
Act, Although each set of Articles was supposed to mirror the 
Act which had given it life. the Articles soon acquired an 
independent status. The result was a bifurcated system of 
military law in England until 1879. when the Articles and the 
Acts were finally consolidated. 

The Articles of War were more liberal than the Mutiny Acts in 
defining military jurisdiction. By statute, no British soldier could 
be tried by courtmartial in England for murder or other 
common-law felony after 1716.b7 and the Articles of War were 
brought into line with this. However. the 1722 Articles contained 
a provision, which had no basis in the Mutiny Acts, allowing 
courtmartial of soldiers for felonies committed "in our Garrison 
of Gibraltar, Island of Minorca, Forts of Placentia and Annapolis 
Royal,. . . or in any other Place beyond the Seas, ,  . .where there 
is no form of Our Civil Judicature in Farce."js This provision was 
expanded in the 1749 Articles: 

(Tlhe Generals or Governors or Commanders respectively. 
[of the garrisons and forts named] are to appoint General 
Courts-Martial to be held. who are to try all Persons 
guilty of wilful Murder, Theft, Robbery, Rapes, Coining, 
or Clipping the Coin of Great Britain. or of a foreign 
Coin, current in the Country or Garrison, and all other 
Capital Crimes or other Offenses and punish offenders 
according to the Known Laws of the land, or as the 
Nature of their Crimes shall deserve.jQ 

The words "all Persons" were held by some to extend military 
jurisdiction in the locations named to civilians accompanying the 
forces. Another school of thought adhered to the principle that no 
classes of persons not named in the Mutiny Acts could be legally 
subjected to military jurisdiction.60 

The Articles of 1742, meanwhile, had added another provision. 
which again had no basis in the Mutiny Act. "All Sutlers and 
Retainers to a Camp and all Persons whatsoever Serving with Our 
Armys in the Field. tho' no enlisted Soldiers, are to be Subject to 
Orders, according to the Rules and Discipline of War."61 Again, 

166 



MILITARY LAW REVIEW [Vol. 117 

there were T W O  interpretations of the language. One held that 
"Subject to Orders" meant subject to military lthus court-martial1 
jurisdiction. The other continued to refuse to extend military 
jurisdiction to persons not named in the Mutiny Acts. This last 
provision WBS in force at the time af the American Revolution, 
was copied verbatim into the first American Articles of War, and 
remained there until 1917 62  

The split in authority and interpretation led to a hodgepodge of 
results in the field. In Gibraiter, the law for soldiers and civilians 
alike was administered for a number of years by the military 
governor and a quasi.military court consisting of an army officer 
and two civilians.63 The British forces in India had their own 
Mutiny Act, with a provision which extended military jurisdiction 
over "licensed Sutlers and Followers." Soldiers' wives were tried 
by eourt.martial under this provision until 1878.@' In North 
America, dependents and other civilians accompanying the forces 
were often court-martialed in area8 of military operations or 
occupation.6~ The same occurred during military operations on the 
European continent and Ireland.i6 On the other hand, there were 
many instances where military jurisdiction was checked and the 
strict line of the Mutiny Acts observed. In England, no person 
not named in the Mutiny Act was tried by courtmartial after 
1745.6- 

From this brief survey. we can conclude that from 1689 through 
1878, British military Iurisdietian was exercised over civilians 
primarily overseas. and even there, mainly in zones of military 
operations or occupation. In 1879. Britain's bifurcated system of 
military law ended-the Mutiny Act and the Articles of War were 
consolidated under the Army Discipline and Regulation Act.bS 
This was later amended and reenacted as the Army Act of 1881.6e 
Under these laws. civilians were amenable to military jurisdiction 
only when they accompanied the forces "on active service," which 
was defined as follows: 

[Wlhenever [a person accompanying the forces] is at. 
tached to or forms part of a farce which is engaged in 

'>F M'mner suupw note 23.  st 22-23 
, I d  at 21-26 
"Id sf 213 16 
L'Id c h i  11-VI 
'.Id a t  12 33 3 1  ana ch VI11 

'.Arm? Diicipline and Regularion i e f  16i9.  12 & 43 V ~ c f  

'L44 & 4s vmr , ch 5 6  [heremiter &A laell  

Id at  21 
ch. 33 [hereinafter 

ADRA] 
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operations against an enemy or is engaged in military 
operations in a country or place wholly or partly occupied 
by an enemy, or is in military occupation of any foreign 
counrry.7o 

Although "military occupation'' did not necessarily mean hoe 
tile occupation," this provision marked the period of the narrow 
est scope of military jurisdiction in English history. 

The pendulum swung back in 1955. The Army Act of that  year 
extended military jurisdiction to cover civilians accompanying 
even forces not on "active service."'2 Parliament made this 
change because of several historical developments, one of which 
was the demise of the consular court system. Consular courts 
were tribunals established by B number of western nations to try 
their citizens who committed crimes in certain "non-Christian" 
countries. The host nation would give up jurisdiction over all 
citizens of the sending nation in its territory, and the sending 
nation's consuls would try the offenders pursuant to their home 
country's law. The obvious implication of this procedure was that 
the host country's legal system was too primitive to dispense 
justice acceptable to modem nations. and it was partly because of 
this stigma that the system was finally abolished. Before 1955, 
British civilians accompanying forces not on "active duty" had 
been under the jurisdiction of consular courts in such "non- 
Christian" countries as Egypt and Iran. With the disappearance 
of consular jurisdiction, Britain faced the choice of having her 
citizens overseas subjected to foreign courts or no court8 at  d.73 

Another development was the end of the period of d i e d  
occupation of Germany after World War 11. During the occupa. 
tion, British forces in Germany were on "active service" and 
civilians with them were therefore subject to military jurisdiction. 
When the occupation ended. Britain had the status of a visiting 
power-not an occupation force--and her troops therefore no 
longer were an active service. In the NATO Status of Forces 
Agreement INATO SOFA)," Germany gave the visiting forces 

ADRA, supra note 68,  g 181. AA 1881, aupm note 69, g 189111 
F Wiener supra note 23. at 218. " 6 4  
Id at 233 
Id at 232. 

'Agreement Barween the Parties to the Forth Atlmlic Treaty Regding the 
Srsru of Their Forces, June 19, 1951 119531 4iZl U S  T 1792, T I  A S  No 2846. 
199 U S.T S. 61 [heremafter S A T 0  SOFA] and Supplementary Agreement Lo the 
NATO Status of Forces Agreemenr with Respect to Forces Stationed in Lhe 
Federal Republic of Germany. Augvsl 3 1959 I19631 1 US.T 531, T1A.S No. 
5311, 481 U . N T S  262. 
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concession of jurisdiction. The language of the SOFAS, however, 
allowed the visiting powers to exercise only military jurisdiction 
over civilians accompanying their forces. As long as the active 
senice requirement remained on the books. Britain could not take 
advantage of this concessim'j 

In extending military jurisdiction over civilians, Britain was 
influenced by the fact that most of her allies-including the 
United States-allowed military trial of civilians in 1955.76 Fi. 
nally. the British felt that trying British subjects in British 
military courts was the lesser evil to leaving them to the 
jurisdiction of foreign countries." 

2. The American Experience 

As already noted. when the Continental Congress needed 
articles of war to govern the new American Army, it merely 
appropriated the contemporary British Articles with minor 
changes.'a The British camp follower clause, subjecting sutlers. 
retainers, and others to military jurisdiction when serving with 
the army in the field. was adopted unchanged. According to the 
great weight of opinion, "in the field' meant "in time of war and 
in the theatre of war," and extended to no other time or place. 
Thus, it was equivalent to the British "on active service."ro 

In practice, civilians were tried by military courts under this 
provision. There are records of trials of wagon drivers,80 suppli. 
ers,Sl and dependents accompanying the army.8z There were also 
courtsmartial of civilians on the western frontier between 1793 
and 1798.83 Generally. Civilians were court-martialed in areas 
where hostilities were ongoing or imminent and access to civilian 
courts would have been impossible or extremely impractical, 
although such was not always the case.84 There was definitely a 
fear and distrust of military power among the framers and the 
early Congresses, based on a general consciousness of military 
abuses through history and on colonial experiences with the 
stationing of large numbers of British troops in American ~ i t i e a . ~ ~  

.'F Wiener, supm notB 23, at 232-33. 

.'Id. at 233. 

.-Id 
' T r e  supm note 62 and accompanying text. 
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Despite these sentiments, no effort was made to rewrite the 
military jurisdiction provisions until 1916. 

In the nineteenth and early twentieth centuries, there were 
numerous instances in which martial law was declared in the 
United States. Probably the most well.known American martial 
law case, E i  porte Milligon,86 arose as a result of President 
Lincoln's declaration of martial law in Indiana during the Civil 
War. Milligen held that civilians cannot be tried by martial law 
commission in an area in which actual hostilities do not exist.$' In 
the heyday of the labor movement, martial law was declared on B 

number of occasions and troops were used to suppress strikers.88 
Although this article is not concerned with martial law per se, the 
use of troops against civilians has much to do with society's 
attitudes toward all things military, which is relevant to our 
inquiry. Finally, there were several instances during the World 
Wars when civilians accompanying or serving the forces were 
subjected to military law.n* Again. wartime jurisdiction is distin. 
guishablo from the Covert situation, but is part of the history of 
military jurisdiction. 

In 1916, United States military jurisdiction was expanded. 
Major General Enoch Crawder. then Judge Advocate General of 
the Army. secured passage of a new camp follower article which 
subjected to military jurisdiction "[alll retainers to the camp and 
all persons accompanying or serving with the armies of the 
United States without the territorial jurisdiction of the United 
S ta tes . ,  , though not otherwise subject to these articles.. , ,"eo 
The "in the field' limitation had been dropped. 

According to one commentator, the expansion was based on two 
 assumption^.^^ The first was General Crowder's interpretation of 
the fifth amendment language mandating indictment by grand 
jury "except in cases arising in the land or naval forces." He felt 
this referred to the location where the eases arose rather than the 
status of the defendant as either military or nonmilitary. Thus, if 

"71 U.S. 14 W d . 1  2 118661 
s'Id 8t 127. 
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a civilian was accompanying the farces when he committed am 
offense, he would be "in" the armed forces (geographically) for 
purposes of the fifth amendment even though he was not in 
uniform. Second, General Crowder assumed that constitutional 
protections did not apply outside the United States. 

These assumptions were firmly mated m the legal authority of 
the day. General Crowder's reading of the fifth amendment was 
widely accepted. and his second assumption was explicitly sup. 
ported in dicta in Ross.g2 The m a n  dissenting voice was that of 
Colonel William Winthrop. who had written in 1886: "In the view 
of the author, the [Fifth] Amendment. , , is rather a declaratory 
recognition and sanction of an existing military jurisdiction than 
an original provision initiating such a jurisdictian."Qs Winthrop 
had given his opinion of the "existing military jurisdiction" with 
regard to  civilians in the famous passage quoted by the Supreme 
Court in Couert: "[AI statute cannot be framed by uhich a 
ciuilian con lowfully be made amenable to tho military jurisdiction 
in time of peace."g4 If Winthrop was right, the fifth amendment 
could not be used as a source to create a new military jurisdiction 
over civilians in peacetime. 

The majority carried the day, but subsequent events eroded 
General Crowder's assumption and supported Colonel Winthrop's 
point of view. One such event was the Supreme Court decision in 
United States ex rei. Tath U. Q I I ~ I ~ O S . O ~  In Tath. the defendant 
had helped GO commit B murder while in the Air Force stationed 
in Korea. His involvement in the crime was not discovered until 
after his return to the United States and discharge from the 
service. The Air Force had him arrested and returned to Korea for 
courtmartial. Toth filed B habeas corpus petition, demanding his 
release by military authorities on the ground that he was now a 
civilian and beyond military jurisdiction. He based his assertion 
on United States e x  id Hirshberg U. Caake.96 a case in which the 
Supreme Court had declared that discharge terminated amenabil. 
ity to military jurisdiction. 

The government based its defense in Tath on article Slal. 
UCMJ.9' which Congress had enacted in response to the Coohe 

"140 u.s 463,18911 
'V Rhthrop .  Mihimy Law and Precedents *12-53 12d ed 19201 lemphasis in 

"Id at ,146 iempharri m arlgmall. 
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"336 L! S 210 119491 
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decision. Article 3(ai attempted to circumvent the Coake result by 
stating that, within the limitations period. the government could 
try persons who had committed certain offenses while in a 
military status if they were not subiect to trial by another court 
for the offense. The Toth Court rejected the government's 
argument. echoing Colonel Winthrop: "The Fifth Amendment.. . 
does not granr court-martial power to Congress; it merely makes 
clear that  there need be no indictment for such military offenses 
as Congress can authorize military tribunals to try under its 
Article I power to make rules to govern the armed forces."s$ 

As for the theory that constitutional safeguards do not apply 
overseas, a series of cases after Ross supported the principle that 
United States citizens retain their rights vis.a.vis their own 
government no matter where they are.99 Finally, in the short 
period between the K m e g e r  and Covert decisions, the American 
consular court system,1oo one of the mainstays of the Krveger 
decisions upholding court.martial of civilians. was statutorily 
dismantled by Congress. The State was set for Cauert. 

3. Significance of the Common Law Heritage. 

From this brief historical review. we can draw some conclusions 
about military jurisdiction and its place in a common law system. 
First, there is a strain of fear and distrust of all things military 
running through common law history. Second, despite these 
sentiments, and contrary to the tone of Justice Blacks opinion in 
Cauert, the prevailing attitude toward military jurisdiction over 
civilians has not been one of staunch opposition, but rather 
ambiguity. Third, Britons and Americans have approached the 
problem of controlling military jurisdiction with a sense of 
practicality rather than crusading zeal. 

Distrust of the military-and hence of military law and jurisdic- 
tion-has a strong basis in common law history. In the legal 
sphere we can trace it back to the jealousy between courts in 
medieval England. I t  was reinforced by the abuses of military 
commissions by several English monarchs and, in our own 
country. by the use of troops to suppress angry colonists and 
striking workers. Much of the problem is doubtless a result of 

9.95" 11 0 ,  11 "'I . . . . . .. . . .. . 
*'United States \, Pink 316 U.S 203, 226 119421, cited an F Wiener, supra note 

22. app IY at 311,  Kmted States v Belmant 301 L S 324 332 119371: United 
Stales v Curtma-linghf Corp, 299 U S  304, 318 119361 

*For 8 description of Lhe British consular eourl system, QOO supra LBXL 
accornnanvme note 7 3  The Amencan conmimr court witem %,as. far di oracticd 
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confusion of the concepts of military power and military law. 
Even legal commentators and judges have been known to make 
this mistake.'0' 

The Couert decision-with all its opinions-is probably an 
accurate reflection of the common law attitude toward military 
law. There is a sense, in a review of common law history. of a 
distrust of military jurisdiction coupled with a recognition of its 
necessity, as when the court of the constable and marshal was 
laid to rest but its jurisdiction was spared. This ambiguity has 
resulted in a periodic waxing and waning of military jurisdiction 
rather than its long-term growth or decay. The royal abuses of 
military commissions were followed by the Petition of Right; the 
expansion of military jurisdiction in the British Articles of War 
gave way to a limited camp follower article in the early Army 
Acts, which was in turn replaced by the substantial power of 
military authorities over civilians accompanying Britain's farces 
overseas today. Meanwhile, in the United States. the rather 
limited camp follower article inherited from England was greatly 
expanded by the Crowder article, then peacetime military jurisdic. 
tion over civilians was terminated by Couert. Further, history has 
shown that practice has not always followed the blackletter law in 
the field of military jurisdiction. but practice too has fallowed an 
upand-down course. 

Practice has highlighted the realism of the common law attitude 
toward military law. Throughout English and American history 
(at  least from the nineteenth century an) the tendency has been to 
try soldiers and civilians alike in home civilian courts where such 
courts were reasonably available and would entertain the c a w  
Thus, no British soldier could be tried by courtmartial in 
England for a felony after 1716, and courtsmartial of civilians 
generally have been limited to overseas or remote areas where 
military operations were in progress or imminent. Conversely. 
common law societies have tended to condone military trial of 
civilians when that was the most realistic alternative. 

Why this historical review? One commentator has stated that 
the circumstances that gave rise to Covert (large numbers of 
civilians accompanying forces in semi.permanent, peaceful oecupa. 
tion of foreign soill are so unique in history that the study of past 
instances of military jurisdiction over civilians c a n  shed little light 
on our present situation.1oz The purpose of this review was not so 

C Fairman. iupm note 39 BC 39.10. 
"Oward ~ u p m  note 38. at 487-88 
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much to draw historical parallels as it was to discover our 
inherited attitudes toward military jurisdiction. Likewise, the 
purpose of this article is not to relitigate Couert-such an exercise 
would be both pointless and presumptuous-but to use an 
understanding of our common law heritage in formulating a 
solution to the problems created by Covert. Any effective and 
lasting solution must incorporate that heritage. 

C. CONSEQUENCES OF REID K COVERT 
In a report presented to Congress in 1979,'OS the Comptroller 

General identified and documented some of the problems resulting 
from the lack of military jurisdiction over civilians accompanying 
the forces overseas. The report described a jurisdictional void. 
Under principles of international law, citizens of B foreign nation 
present in a host nation are normally subject to the laws of the 
host nation.104 This is true absent a customary practice, such as 
the granting by the host nation of immunity to some diplomats, 
or absent an agreement by the host nation to limit its jurisdie. 
tion. Criminal jurisdiction over United States troops stationed 
abroad is normally governed by a status of forces agreement 
ISOFAI, an agreement between the United States and the host 
nation that divides jurisdiction between the two countries. The 
tmical SOFA establishes a jurisdictional scheme defining which 
offenses are subject to the exclusive jurisdiction of each party and 
which come within the shared jurisdiction of both. Under the 
typical SOFA, the nation having primary jurisdiction in a given 
ease can waive the right to assert it, thus allowing the other 
nation to mt.105 

Most SOFAS give the United States jurisdiction over "all 
persons subject to [its] military law" in cases in which it has 
primary jurisdiction or in which the host waives jurisdietion.106 
"All persons" is understood to include civilians accompanying the 
forces who are subject to United States military jurisdiction.l07 
Article Zla)llll, UCMJ, the current version of the Crowder article, 
purports to subject civilians "serving with, employed by, or 
accompanying the armed forces outside the United States"'O6 to 

"ComprroIler General of the U m e d  Stales. Report t o  the Congress Some 
Criminal Offenses C a m f f e d  Oversear by DOD Civilians Are N ~ c  Being 
Prosecuted Leglalacion Is Needed 96th Cong 181 Serr. 11S791 [heremafter GAO 
Report]. 
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military jurisdiction. The Covert decision. in declaring such 
jurisdiction unconstitutional. nullified the SOFA p a n t  to the 
United States of jurisdiction over civilians accompanying its 
forces OYerSeas. 

Without jurisdiction over these civilians. the United States may 
not try them in a foreign country for crimes they commit there. 
Like most other Americans abroad, they may only be tried in the 
host country by host country courts. If the host country for some 
reason does not exercise its jurisdiction, these civilians might still 
be tried in the United States for crimes committed overseas if 
there were statutes giving the United States extraterritorial 
jurisdiction over such offenses.lQ0 Currently, the United States 
only has extraterritorial jurisdiction within its special maritime 
and territorial jurisdiction and for certain individual offenses 
clearly extraterritorial in nature, such as treason.11o The special 
maritime and territorial jurisdiction covers United States embassy 
compounds, United States ships on the high seas, and other 
limited locations inot including overseas military installationsi.ll' 
Most offenses committed by civilians accompanying our forces do 
not fall within this jurisdiction. The UCYJ has extraterritorial 
reach,112 but Couert foreclosed its application to civilians. 

The result is total reliance an host country courts to deal with 
civilian offenders. The consequences of this situation, according to 
the GAO Report, are twofold. First, American civilians accompa. 
nying our forces abroad are subject to foreign judicial systems 
that may not offer all the guarantees criminal defendants in the 
United States enjoy, and that are likely to be alien to Amencans 
in both concept and language."J Second, if the host country does 
not exercise its jurisdiction, offenders will escape judicial sanction 
for their Although administrative sanctions are avail. 
able to military authorities-curtailment of exchange and commie 
sary privileges, expulsion from government housing. and invoiun. 
tary return to the United States. for example-the GAO Report 
judged these inadequate."j The Report further noted that the 
United States ~ o l i c v  of "maximization" of its iurisdietion tends to 

(heremafter UCWJJ. 
'*Grard, supm nois 38. at 601-0s 
x "GAO Repart, aupm ~ O L B  103 ~f 5 
' 18 us.c p 1,19821 
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aggravate the situation. Pursuant to this policy, United States 
military authorities are encouraged to seek waiver of jurisdiction 
over American citizens by host nations, even in cases in which the 
United States itself can exercise no 

If American tourists, businesspersons, and all others except a 
few diplomats are beyond the reach of United States jurisdiction, 
why is it significant that civilians accompanying our forces also 
are? One reason is the large number of civilians with the forces 
overseas. Another is their presence in tightly-knit, semi-permanent 
military communities overseas and, consequently. the great i m  
pact of their misconduct on the morale and combat readiness of 
the troops they accompany."' 

The GAO Report stated that 343,000 civilians accompanied the 
forces abroad in the year ended November 1977.118 This number 
included civilian employees of the forces, their dependents, and 
dependents of service members. During this time, host countries 
released jurisdiction to the United States in fiftynine "serious" 
civilian cases and fifty-four "less serious" ones. Serious eases 
were defined as murder, rape. manslaughter, negligent homicide, 
arson, robbery and related offenses. forgery and related offenses, 
and aggravated assault. Less serious crimes were simple assault, 
drug abuse. offenses against economic control laws Icontrabandl, 
disorderly conduct, drunkenness, and breach of peace.110 Follow. 
ing are two tables breaking these figures down by offense and 
by country where committed.120 As the charts show. the majority 
of offenses committed by civilians accompanying the United 
States forces abroad in the same year were handled by host 
countries.121 

'Id at 6.  "In d cases y1 rhreh the l a c d  commanders determine that suitable 
cometire acrion can be raken under exlrfrng ad-ntrative regulalms, they may 
requeer the local foreign mthmfies  to refrun from erercisrng their erimvld 
prisdiction" Dep't of Army. Reg No 21.60. Status of Farces PoLeies. Procedure8 
and Information, para 1. ibI l l  il Dee. 19841 [herernafter AR 21.301. This language 
is interpreted 8s directing local commanders ta secure release of c r h n d  
jurrsdiclion over American eftkens ~eeompanying the forces rn 81 many eases as 
possglble Letleis from Samuel Pollack, Specid Adwmr, Office of che Judge 
Advocate, Headquarters, United Stales Forces. Korea iXov 19831 Iherernaflr 
Pollack Letter] and Lieufenant Colonel H Wayne Elliott Chief, International Law 
Division. United Stales Army, Europe. and Seventh Army lNov 20, 19831 m the 
author. 
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In the GAO's opinion, the lack of United States criminal 
jurisdiction over civilians and the inadequacy of administrative 
sanctions cause serious morale and discipline problems in our 
ovemas  military communities.121 Working from the premise that 
administrative sanctions generally do not provide credible punish- 
ment or deterrence and are often inappropriate to the offense, the 
report concluded that, without criminal jurisdiction. United States 
authorities are largely powerless to control civilians accompanying 
the forces overseas. The report also noted that in many cases, 
punishment given the soldierdfenders was considerably more 
severe than the administrative "slaps-omthewrist" given their 
civilian codefendants. causing morale problems among saldiers.lz3 
Another aspect of the problem is what might be called investiga. 
Live triage. Like the battlefield medical system in which the mast 
hopeless cases are treated last. military investigators tend to give 
civilian eases low priority. and may do inferior investigative work 
in such cases because there is little probability they will be 
handled by United States authoritxs..2a Finally, there 1s the 
possibility of a nightmare situation such 83 that illustrated by a 
case from Berlin, where a military member and his cirilian spouse 
platted and carried out the murder of another American. research- 
ing in advance the improbability that the spouse would be 
prosecuted by United States authorities.:'j 

The GAO Report made other observations. One was that the 
Department of Defense understates the jurisdiction problem by 
giving inaccurate figures in its annual report to Congress on 
crime staristies in overseas commands. The GAO Report attrib. 
uted these inaccuracies to the investigative triage noted above 
iinvestigators give low priority to  civilian cases and may not 
report them all1 and to a tendenq on the overseas military 
community level to deal with civilian misconduct adrnmistratively 
and not reporr it 126 Second the report noted the failure of 
Congress to pass legislation creating extraterritorial United 
States jurisdiction even though numerous bills designed to 
remedy the situation have been before Congress in the years since 
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Couert.12' Finally, the GAO Report echoed the ofbheard observa. 
tion that many of our allies have judicial procedures for dealing 
with misconduct among civilians accompanying their farces aver. 
seas, implicitly questioning why the United States cannot imple 
ment similar procedures.1z8 

Peter D. Ehrenhaft, writing in 1967, reached a somewhat less 
bleak conclusion based on questionable data.128 He decided: 

[Tlhe absence of effective United States criminal jurisdie 
tion over major offenses-felonies such as personal crimes 
of murder, rape, assault, and robbery, or serious property 
crimes, such as grand larceny. or serioua security of. 
femes-has not been a numerically significant problem 
nor has it significantly increased the incidence of such 
offenses.130 

According to Ehrenhaft, the problem was not with major 
crimes: "The major law enforcement problem for military com- 
manders at  bases overseas concerns the commission of petty 
offenses by civilians accompanying the armed forces."l31 The 
evidence used to support these statements was figures for 
offenses committed by all Americans connected with the United 
States forces overseas-military and civilian-from 1958 through 
1966.'a2 Without B breakout of figures pertaining to civilians 
alone, the statistics are of limited value. A survey of offenses 
committed by civilians accompanying the forces between October 
1964 and March 1966 does appear in the article. I t  shows the vast 
majority of civilian offenses to be traffic violations. with 231 
larcenies and 8 serious 0ffenses.~33 Without a showing of how 
many of the last two varieties were released to United States 
jurisdiction by foreign authorities, the figures shed little light on 
the jurisdictional void, although they do give some idea of the 
types and numbers of offenses being committed by civilians 
accompanying the forces overseas. 

More recent figures on jurisdiction over civilians accompanying 
the United States forces abroad appear in an annual Department 

renhaft Policing Czuihans Accompanying the United Sfam Amad Forerr 
TIS Commissranars Fail the Junrdicnonai Gap8 36 Geo 

I d  at 280 lemphaais I" or ipa l l  
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of Defense Report for the period ending November 1984.134 The 
relevant statistics are displayed in the table on page 181,136 

Using the GAO Report's definitions of serious and less serious 
offenses. the following figures can be derived 

Or Jurisdiction % Jurisdiction 
Total Released to U.S. Retained by Host 

Serious Offenses 4 1 6  12.7 87.3 
Less Serious 

Offenses 10,188 3 . 4  96.6 

Both the GAO and DOD figures tend to confirm Ehrenhaft's 
conclusions. The great majority of offenses committed by civilians 
accompanying the forces overseas are of the less serious variety- 
and most of those are traffic offenses. Further, most offenses- 
serious and less serious-are handled by host country authorities. 
For purposes of this article. these figures are assumed to be 
accurate-it is beyond the scape of the inquiry to confirm or deny 
the GAO's assertions of inaccuracy in the reporting of civilian 
misconduct. 

Is there a jurisdictional void? The fact that 12.7% of 416 
serious civilian eases, or 6 3  eases, were released to the jurisdiction 
of the United States Government-which could not deal with 
them judicially-indicates there is at  least a small void. The 
potential that an even more significant number of American 
civilians might escape punishment-or even trial-for serious 
offenses because of a combination of lack of host country interest 
and United States juridicial impotence is another measure of the 
void. 

The situation of the United States in Korea could be the best 
iilustration of the potential for problems created by the jurisdic- 
tional void. Under the Korea SOFA. the United States automati. 
c d y  receives full jurisdiction over all its citizens attached to its 
forces in Korea-military and civilian-whenever the Korean 
Government declares martial law to be in effect.136 This has 
occurred several times since the Korean War. and the state of 
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martial law has been known to last for over one year at  a time 137 

To date, it appears that no serious offenses have been committed 
by American civilians during such periods. but the potential 
exists for a civilian accompanying the forces in Korea to literally 
get away with murder. 

11. POTENTIAL SOLUTIONS 
A.  INTRODUCTION 

In the nearly thirty years since Couert. a number of proposals 
have been made to solve the problem of the jurisdictional void. 
Some of these have been made by commentators; others have 
been in the farm of legislation proposed to Congress.1~8 To date, 
Congress has not passed any statute extending jurisdiction over 
civilians accompanying the forces. These proposals will be dis. 
cussed and criticized in this section. 

The problem of the jurisdictional void has two dimensions: the 
need to create extraterritorial jurisdiction and the question of how 
best to implement that jurisdiction. Proposed bills considered by 
Congress have generally focused on the first issue. while the 
commentators have wrestled with bath questions. All the ideas 
for implementation have drawbacks, and the question becomes, 
which is the least impractical to implement and administer? Many 
factors enter the discussion, among them the political climate in 
each host country, the terms of the SOFA with each host country, 
the expense and effort that would be required to implement a 
given scheme. and problems with administration. such as eonsti- 
tuting juries and compelling attendance of wirnesses. 

A subsection examining two of our allies' procedures for dealing 
with the misconduct of civilians accompanying their forces abroad 
precedes the discussion of proposed solutians to the American 
problem. Finding out how our allies do it can be useful. bath to 
determine why their military courts c m  try civilians while ours 
cannot, and to observe solutions to the jurisdictional void problem 
in actual operation, Only in that way can we anticipate some of 
the problems of exercising jurisdiction over civilians. Such an 
inquiry can also provide ideas for an American solution. Great 
Britain and Canada have been picked. although other allies have 
schemes for trying civilians accompanying their forces 

'The lash period of martial Inw m Korea lasted from the a ~ ~ ~ s s ~ n ~ c ~ o o  of 
Pieardent Park yl lace 1979 until early 1981 Pollsek Lertsr s u p m  nore 116 

'See e g ,  infra text aeeompanylng notes 250-51 
France for m e  has such a acheme GAO Reporr supm nore 103. at 16 
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because those two countries share a common law heritage with 
the United States. 

B. HOW TWO ALLIES DO IT 
1. Great Bntaoin. 

Before examining the British scheme for dealing with miseon- 
duct of civilians, the reader should be aware of certain facts. 
First, as already noted,"O the Army Act of 1955 reflected a basic 
policy decision of Parliament: subjecting English subjects to 
English military jurisdiction overseas is better than allowing them 
to be tried by "on-English courts. Our Supreme Court in Couert 
came to the opposite conclusion: anything leven no jurisdiction) is 
preferable to subjecting civilians to military jurisdiction in peace. 
time. Somehow, the British have been able to owrcome their 
negative experiences under Cromweli, the Tudors, and the 
Stuarts. while Americans' colonial and labor experiences with 
military authority may have left a residue of bitterness. Second, 
given its unwitten constitution. Britain has more flexibility than 
we with regard to individual rights. The English subject's right to 
jury trial, for example, might be compared to a tradition that is 
commonly followed but that Parliament can abridge to meet 
specific I t  would take a constitutional amend. 
ment to accomplish the same task in the United States.ld2 Third. 
Britain has taken the view once held by General Crawder and 
most American military legalists lexcept Winthrapi that certain 
constitutional rights do not necessarily follow the citizen overseas. 
Again taking the right to B jury 8s an example, the only places 
where an English subject has an absolute right to trial by a jury 
of peers are in England proper, Wales. and Scotland. The right 
has been partially curtailed or abolished altogether by act of 
Parliament for persons subject to British jurisdiction in Northern 
Ireland and other overseas areas.148 

In view of these facts. it will not be surprising to find that the 
British solution to the civilian misconduct problem does not 
include indictment or trial by jury, which, of course. were the 
primary problems our Supreme Court found with military jurisdic. 
tion over civilians. The differences noted between the British and 
American legal systems show why the British can operate B 
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system of military judicial control over civilians more readily than 
can the United States."' Despite those differences, however. the 
British system gives us a model from whose features we can pick 
and choose in our efforts to fill our jurisdictional void. 

The Army Act of 1915 brings civilians accompanying the 
British forces within its scope in two situation& One is when the 
forces are on active ser~ ice . ' '~  Civilians accompanying the forces 
in those circumstances are subject to military jurisdiction in and 
outside Great Britain.146 This article is not concerned with this 
type of jurisdiction, but with the second type, which reaches only 
civilians accompanying forces not on active service and outside 
Great Britain."' This second jurisdiction covers the following 
groups: (a) military members: !bl persons working with the 
forces, to include civil servants, teachers. broadcasters. welfare 
workers. and nonappropriated fund personnel. to name a few; 
IC) family members of persons in groups la1 and !bl who are living 
with them in their duty stations outside Great Britain; and !dl 
employees of members of groups !a/ and (bl who are serving them 
abroad !such as domestic helpl. as well as family members of such 
employees who are living with the employees.148 Thus, the 
military jurisdiction sweeps broadly, covering almost every type 
of civilian who could conceivably be attached to a military 
community abroad. 

Misconduct committed by a person in groups la) through !dl 
must be reported to that person's commanding officer ICOI. A 
civilian's CO is an officer in the grade of lieutenant colonel or 
above who commands troops with whom the civilian is stationed. 
or who is in charge of the command m which the civilian is 

The CO can take no action in the matter personally 
(except to dismiss the chargel-he can only make recommend* 
tions to the Appropriate Superior Authority !ASAI.LSo If the 
offense was committed in an area where Standing Civilian Courts 
ISCCs) have been authorized.'j. the CO can recommend that no 

',The British Parhmenf can alrer the rights of Enghsh subjeers b) 8Catut1. 
whereas the &lied States Congress muat go through the more comphcated 
process of mendrng the Consticution See mfra note 236 and ~ccompanying text 

"'see mpw note 7 0  and ~ c c a m p a n ) q  text  
"mAmy Act 1966, 3 & I Ehz 2,  ch 16. 5 209111 lhersmfrer A 4  19561 Manual 

of MiLtary Law, Ministry ai Defense iG B I .  pr I Civihsn Supplement. ch 2 .  para 
4 119771 [hereinafter Civilian Supplement1 

'"AA 1956. iuprn note  146 5 209121 
"'Id sched 6 
"Ciuhan Supplement. 8upw note 146 ch 1. p r a  1 
"Id para. 1. 
"Id para 2 Standing Ciiihan Courts <Areas1 Order 1977. SI 1977 So 89. 
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action be taken, that  the ease be handled by summary disposal, or 
that it be tried by SCC or court.martial.162 

The ASA may offer the civilian summary disposal procedures. 
refer the ease to trial, or return the case to the CO for dismissal 
or further investigation.'se Summary disposal is only available for 
certain offenses, such as misappropriation, damage, and theft of 
government property; disorderly behavior: resisting arrest and 
violence against a police officer; falsifying official documents; 
attempts;ls4 and commission of "civil offenses" (any offense 
punishable under the laws of England by civilian courts) among 
others.156 Under summary disposal procedures, the only punish. 
ment the ASA can give is a fine up to a maximum of 100 
pounds,156 Before proceeding with summary disposal, the ASA 
must give the wrongdoer the opportunity to elect trial, but the 
election can only be for trial by court.martial, not SCC."' 

If the ASA decides for trial by SCC, he steps into his role as 
directing officer and refers the case to the appropriate court.168 
SCCs can entertain d offenses for which courts.martial can try 
civilians except contempts and civil offenses for which a 
magistrate's court in England or Wales could not try the 
defendant.1bg For offenders under seventeen years of age, SCCs 
have an expanded jurisdiction, including all offenses except 
hamieide.1b0 An SCC is limited in the punishments it can adjudge. 
For single offenses, the court can only sentence to six months' 
confinement; for multiple offenses the maximum is one year. The 
only other punishments an SCC can give are fines (up to 400 
poundsj. An SCC may also issue orders requiring that certain 

s c h d  (Area 1:  Federal Repubiic of Germany. Kingdom of Belgium. Kmgdom of 
the Setherianda, Area 2 Berlini. 

L*Civiban Supplement, 9upm note 146, ch 1. 
L'Id para 6 .  
L'Only attempts to commit offenses subjeer to summary disposition me 

punishable under this pmvision. Army Summary Jurisdicuon Regulations. 1972. 
reg. 2012i. 

"Id reg. 20 
"AA 1955, supra note 145, 9 209131lbl ( m e n d  No. 8. 19821 
I rri d 911919111, . - ~  ...__ 
"Armed Forces ACT 1976, ch. 62 sched. 3,  parn 1111 [heremafter AFA 19751. 

'.'Id D 7 Civhan Suppiement supre note 146. ch 3, para. 6 and Table of Civil 
Offenses Thal May Be Tried by Standing Civilian Courts 23-27. The offenses 
triable by SCC generally include arson. assaults. burglary and theft offensea. 
drivvlg offenses, drug offenses. forpry. mrsppropriaiion of government property, 
and lesser offenses. 

"'Cdian Supplement, sup" note 146, eh 3 para 6 M ~ g l ~ I r a W s '  courts have 
expanded iurisdxtian w e r  minors under the Children and Yovng Permns Act 
1968, eh. 64 8 6111 As SCC jurisdiction ib  ccexlenslve with Lhst of maglslrates' 
courts, I t  is s ~ u l a r l y  braad with respect to minors. 
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specific actions be taken with regard to the accused. For offenses 
triable by magistrate court. the SCC may not imprison or fine 
where magistrate courts could n0t.lbl 

The SCC can only try civilians, not service members, and only 
outside the United Kingdom.182 I t  is essentially a magistrate's 
court. although it has jurisdiction over a wider variety of crimes 
than does such a court in the United States. For trial of adults, 
the SCC consists of the magistrate sitting alone. The magistrate 
is a civilian judge advocate who is appointed by the Lord 
Chancellor (head of the judiciary) rather than the Ministry of 
Defense.163 For trial of juveniles, the magistrate sits with up to 
two members or a8sessors Ithe former are voting members of the 
court; the latter, observers and advisors to the magistrate with no 
V O ~ B ) . ' ~ ~  The members and ~ssessors are d r a m  from panels 
appointed by the Secretary of State in consultation with the Lord 
Chancellor. The directing officer chooses from these panels the 
persons who will sit in a particular case.'(b In practice. members 
and assessors are usually people from the overseas British 
military community in which the case arose, such a6 teachers, 
social workers, dependents of service personnel, or service person. 
nei themselves acting in B nonmilitary cepacity.166 Members must 
be "suitably qualified by training and experience to sit" as 
such.18' Thus, SCCs are genuinely civilian tribunals, although trial 
by SCC cannot in any sense be deemed trial by a jury of peers. In 
all SCCs, the directing officer must appoint a defending officer or 
counsel for the accused, unless the accused waives this right in 
writing.1Bn 

Civilians may be tried by military courtmartial in several 
situations. First, the civilian defendant can elect courtmartial 

"AFA 1576, supm note 168, 5 8 ,  see infra Celt aecompanymg note 175 for a 
dmui i fon  of the types of orders available t o  the SCC 

"'AFA 1576. a u p n  note 166, 56 6111 and 7 
"'Id I 6 
"'Id The secured must hsvs been under 17 )ears  of age at the Lime of the 

allP.ed offense 
"Cd I 6161 and 1151 
"'Lefter from Lt Col C H B. Garraway. Army Legal Corps 1U.K 1. Office of the 

Legal Adwsar. Supreme Headquarterr Ahed P o ~ e r s  Europe, Eelglum. Lo the 
aulhor ID= 27, 15861 [hereinafter Garraway Letter] 

"'AFA 1576, supra note 158, I 6171 Quifications of members are not fvrlher 
defmed. Rsquirimints for B O Q ~ S S D ~ S  would appear LO be l aw- they  need only be 
"auirabie " Id 5 6161 
"'Standing Civhan Caurla Order 1577. SI 1577 S o  68 arts 4 60 and 61 .4 

"defending officer'' LQ defmed BI 8 commwoned offieer ~n the forces or B c i v l a n  
e r o m  servant. "Counsel" 1s defmed 88 a practicmg barrister, sohemr. or advoeaci 
of England, Wales. Narthern Ireland or Scotland or m ceifmn cases. a foreign 
attorney 
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over other proposed dispositions of the case,'eQ Second, the ASA 
may send the case to court.martial either because the offense 
occurred in an area where SCCs have not been authorized or 
because he feels the offense is too serious to be tried by SCC.1'0 
Finally, a civilian's appeal of an SCC conviction or sentence can 
only be to a court-martial in the first instance."' In practice, 
court.martial trial of civilians is extremely rare.1'2 

Courts.martial can sentence civilians only to death, imprison. 
ment, or payment of a fins.113 A courtmartial can also issue the 
same special orders issuable by an SCC."' The court's composi- 
tion is the same a8 that required for a court.martial to try service 
members.1'6 with the following exceptions. In a general court- 
martial IGCMI, a maximum of two Crown Servants may be 
appointed by the convening authority to replace two officers on 
the panel. In a district court.martiaI IDCMI, the maximum 
number of C r a m  Servants on the panel is one.17e I t  should be 
noted that the Convening Authority has discretion to name 
C r o m  Servants to a courtmartial panel-it is not a right of the 
accused. Thus, a civilian could be tried by a tribunal composed 
entirely of military officers. As with an SCC, the Convening 
Authority must appoint a defending officer or counsel for the 
accused unless the accused waives this right in witing.177 If the 
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accused is under seventeen and has waived the right to counsel, 
the court may allow a parent or guardian to defend him.178 

As mentioned. both SCCs and courtsmartial can issue special 
orders."$ One type of special order is a discharge t e . ,  from guilt 
or sentence), either expunging the conviction and sentence or 
suspending the sentence. A community supervision order ICSO! 
applies only to defendants under twentyone years of age. I t  is a 
combination of probation. community service, and supervision in 
which a supervisor is appointed to oversee the accused. assuring 
his good behavior and his performance of certain tasks. A court 
will impose a CSO only with the consent of the accused /or his 
parents or guardians. if he is under seventeen). Reception and 
custodial orders can only be imposed on a person under seventeen 
who has been convicted of a crime for which an adult could be 
imprisoned. They require the wrongdoer to be placed in an 
appropriate institution for minor offenders in England. Scotland, 
Wales. or Northern Ireland. Compensation orders impose pecuni. 
ary liability on the wrongdoer or his parents or guardians for 
damage he has caused. A recognisanco order is a type of 
agreement between the court and the parent of a minor wrongdoer 
whereby the parent guarantees the goad behavior of the minor on 
pain of paying B fine to the court. Before a court can issue any 
order that  directly affects the parent or guardian of a minor, that 
parent or e a r d i m  must be given the opportunity to make a 
statement and offer evidence before the court. 

The findings and sentences of SCCs are subject to review by, 
and appeal to, courts-martial. The reviewing authority far an SCC 
decision is the directing officer (the officer who convened the 
court!, or any superior officer or authority.180 The reviewing 
authority has powers to reverse or alter the findings and sentence 
of the court. He may also remit, commute, or suspend a 
sentenco.'el Appeal from an SCC decision in the first instance is 
only to a court.martial.182 An appeal of a conviction triggers a 
complete rehearing of the case: an appeal of sentence will result in 
reconsideration of the sentence alone. Appeal from a court- 
martial conviction or courtmartial decision on review may be 
made to the Courts-Martial Appeal Court ICMACI and, in some 

'Y!ivllian Suppiernant. supra now 146. ch. 6 ,  PUB. 13 
"The orders we described in detail I" AA 3985 iupm n ~ f e  146, sehsd SA. from 

"AFA 1978 S U P ~  n( 
' I d  para 20121 
'id par' 18111 and 12,. 

which t h s  paramaph is '---- 
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cases, to the House of Lords.183 A civilian accused may appeal 
findings or sentence, to include reception. custodial, or compensa- 
tion orders.184 

2. Canada. 

following subject to the Code of Service Discipline:'ab 
Section 55 of the Canadian National Defence Act's' makes the 

If) a person, not otherwise subject to the Code of Service 
Discipline, who accompanies any unit or other element of 
the Canadian Forces that is on service or active service in 

lj) a person, not otherwise subject to the Code of Service 
Didoline.  while servine with the Canadian Forces under 

any place:. . . 

an engagement with the Minister whereby he agreed to 
be subject to that Cade.ls' 

Subparagraph If) above is read in conjunction with section 55141 of 
the Act: "[A] person accompanies a unit or other element of the 
Canadian Forces that is on service or active service if such person 
. , . (e) is a dependent outside Canada of an officer or man serving 
beyond Canada with that unit or other element."188 This provi- 
sion, in turn, relies on the NATO SOFA and the Queen's 
Regulations and Orders lQR&01'8Q for a definition of "depen. 

".Appeal to the House of Lords 18 possible if Lhe case rases B question of 
general pubhe importance. Caurfs.hlart i  IAppeal.1 Act. 1968. ch. 20 5 39. 

IAA 1955, avpro note 146 ached. SA. 
"'Can Rev Star eh S.4 119101 [hereinafrer National Defence Act]. 
"Id pfs IV.  V, V I  VII,  VIII.  and IX 

'.'Id 9 5 5 l l l l ~ , m d  (i! 
"'Id B 55141 Man' means any person. other than an officer. who is enrolled m. 

or who pursuant t o  iau i s  aitaehed or seconded olhernlre than 88 an officer to the 
Canadian Farces. Id 5 2. 

Pursuant to section 12111 of the hatmnal Defence Act and under the 
aulhoriw of the Governor General m Councd. a complete and d e f d e d  
set of reguiationa hare been eoniondated mto what LS f d a r i y  
known B E  the Queen's Regulations and Orders. T h e e  are &wded anto 
admmr.trative. dmciplinuy. and financial puts  The second p u t ,  
conslaling of chapters 101 Lo 117 of the QR&O. incorporates the 
dmcrphary. regulatory, procedural. and expianstar) mafsrd reiatmg 
t o  rhs Code of Senice Dirciphne. Also mcluded are mniacerid orders 
and mstmetloni from the Governor General m Councll, the Minister 
of Katianal Defence, and the Chief of Defence Staff SI well as a 
number of sppendxsr inciudmg the Sational Defence Act. rho 
hlilitarg Ruler of Evidence, and other agreements affecting the 
appheation of rhe Code Amatations at  the end of each section 
although they do not have force of law, eannor he hghrly Lsregudsd 
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dent." Thus, a dependent is a close relative of a member of the 
force or civilian component who is wholly or mainly supported by 
such member and lives with him in the host country. Excluded 
from this category are "common law spouses and other persons 
cohabiting with (but not legally related to1 [such members]. and 
relatives visiting [them] abroad."'Qo This last group is not subject 
to the Code of Service Discipline, so is usually exclusively 
amenable to host country jurisdiction. 

Subparagraph ijl refers to civilian employees of the Department 
of National Defence. These are teachers, technicians. and other 
civilian auxiliaries of the forces who have signed agreements 
submitting themselves to military jurisdiction as a condition of 
their overseas e m p l ~ y m e n t . ~ $ ~  Excluded from this group are 
civilians working far the armed forces or another department of 
the Canadian Government who have not signed such agreements. 
These persons, like persons unrelated to members of the force or 
civilian component usually fall under host country jurisdiction. 
The only civilians not voluntarily subject to military jurisdiction 
are dependents.'** 

Canada extended military jurisdiction to cover civilians accom. 
panying its forces abroad in 1960 80 it could have maximum 
jurisdiction over its nationals within the terms of its agreements 
with other countries. Canadians felt that this was necessary to 
protect citizens overseas and to provide them a Canadian forum. 
Conversely, the Canadian Government felt itself bound to ensure 
that it could exercise jurisdiction in all cases released to Canadian 
authorities by host g~vernments.~gn Thus, Canadian military 

Pvleau Civilians Cnder l i l i i o r )  Juii ics  A Canmidion Study 25 McGd LJ 3. 6 
119811 

' - I d  at 10 
' % I d  at 7 
"'Id BC 8 

Testifymg ~n rupporr of d f a r y  jurisdiction over dspndenti in 1954 rhe 
hlilualer af National Defence stated y1 the Canadian House of Commons: 

[Rle we tryvlg to creare the necessary maehmery LO exercise 
m m u m  ,unsdlcfmn vnder d ex~stvlg sgreemenfs and laws that  ne 
e m  acquire Lo 0urielve3 m regard t o  our people abroad 
The arrangements made by Canada with a number of the countries m 
wiuch our fareer are or may he stationed enable Canadian c n m d  
ih and procedure8 t o  he apphed m respect of persons aecompanymg 
our forcer BQ an d f e r n s f m  to hsvmg the crlrmnal ihw and pmedures 
of the eoun~ry I" which an alleged offence has been cornnutted 
apphed In order t o  secure rhe hendlrs of there arrangements we 
mum not only he m a pmt1on-1 think rlvs i s  the important fact 
about the ciauae-io exercm effeeiwe prirdicrion o w  such persons 
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authorities must decline jurisdiction in the cases of persons to 
whom the Code of Service Discipline does not apply.'e* Possibly 
as a result of this conscientious attitude, West German authori. 
ties have always waived jurisdiction in eases involving Canadian 
civilians subject to the Code of Service Discipline.'ss 

Three types of offenses apply to civilians accompanying the 
Canadian farces overseas: service offenses,'s~ offenses against 
Canadian civilian and offenses against foreign law.le8 A 
service offense is "[alny act, conduct, disorder or neglect to the 
prejudice of good order and The act may violate the 
Code of Service Discipline. the Canadian Criminal Code, or any 
other Canadian statute, regulation, or order-it is a service 
offense if it prejudices good order and discipline. This broad 
provision applies to civilians, apparently on the theory that they 
form an integral part of the overseas military community and so 
must submit to military contro1.200 

Civilians subject to the Code of Service Discipline are punish- 
able for any act which, if it had been committed in Canada. would 
be punishable under Canadian law. The effect of this provision ia 
to incorporate all Canadian federal civil and criminal law into the 
National Defence Act. and to make it applicable to most civilians 
accompanying the forces abraad.201 Finally. such Civilians may be 
punished far an act which is a crime in the country where it was 
committed, even if the act is not a crime under Canadian law.201 
The reason for this provision is "to ensure that  offences against 
foreign law [are] adequately dealt with by Canadian service courts, 
and that service personnel [are] not .  . .tried by foreign courtd'~03 

Those civilians who are subject to the Code of Service Disci. 
pline may be tried by general courbmartial IGCMi like any service 
person. They may also be tried by special general court.martial 

but I t  muat also be dear to the aurhoriries ai the fareign country Lhsf 
UB have and can exercise such iunidiccion. 

Quoted an Id BT 7.6. 
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'Natmnd Defence Act. mpm note 165, $ 119 
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'.Id 5 119 
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"'Id mc 13. Comprie Lhe National Defence Acr wLth AA 19:s supra note 146. 
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ISGCMI, a tJpe of court constituted to try civilians They 
are specifically exempted from summary triaL205 A GCM is 
composed of a panel of not less than five officers, including a 
president not below the rank of c0lonel.~06 The panel is appointed 
by the convening authority, who must be the Minister of Defence 
or his app0intee.20~ The GCM has jurisdiction over all eligible 
persons who have committed service offen8e8.zon The punishments 
imposable by GCM far service offenses include death, imprison. 
ment, and fine.208 If the GCM convicts B defendant for an act 
committed overseas that is an offense under Canadian law. the 
court is limited, in passing sentence, to the punishments specified 
in the Canadian law that defines the crime.al0 

The SGCM is composed of one Presiding Judge, appointed by 
the Minister of National Defence, "who is or has been a judge of a 
superior court in Canada, or is a barrister or advocate of at  least 
ten years['] standing."211 The Presiding Judge is the ultimate 
arbiter of law and fact. His options for sentencing are death, 
imprisonment, and fine.2'2 In practice, the SGCM sentencing 
power is limited the Presiding Judge may only imprison a 
defendant for less than two years and fine him a maximum of 
$500, If imprisonment in a military facility is contemplated, the 
permission of the Chief of the Defence Staff is required.212 A 
civilian can be tried by SGCM for offenses "primarily of a civilian 
nature,"214 and the provisions of the National Defence Act, so far 
as relevant, apply to SGCMs, as they do to GCMs.215 

Only certain persons may direct trial by SGCM: the Minister of 
National Defence, the Chief of the Defence Staff. an officer 
commanding or authorized to exercise the powers of such a 
person, and a person appointed by the Mini~ter.9~6 Nevertheless, 
an officer who has power to direct trial by SGCM must notify the 
Minister, and the latter's approval is necessary before trial can 
oraeeed.~l7 Defendants before bath GCMs and SGCMs are enti. 

"National Defence Act. m p r o  note 186 5 I 6 6  
'OIQR&O, art 102 19 
"Salmnd Defence Act. supra nore 183 55 145111 and 121 
"'Id 5 143 
"Id 5 141. 
'-Id 5 125 
"'Id 5 1201211bl. 
*'.Id 5 155 
"'QR&O. art 113 01 
""Pmeau. supra note 189. at 1 7  
"'Id at 23. "Offmses primarily af a eivllran nature la not further defined 
"'Nanond Defence Act. w p m  note 185 $ 165 
"'QR&O, art 113.06 
"'Id art. 113 09141 
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tled to and enjoy other rights such as c ~ n f r o n t a t i o n ~ ' ~  
and compulsory attendance of witnesses.2a0 The defendant has no 
right to choose between GCM and SGCM-this decision is the 
convening authority's.zz1 There is no right to jury in either type 
of trial. Before 1982. there was no provision in the Canadian 
Constitution guaranteeing traditional common law rights, with the 
result that  there was 8ome flexibility in according such rights. In 
1982. the Canadian Charter of Rights and Freedoms was enacted. 
guaranteeing the right to jury, among others. A provision in the 
Charter, however, specifically exempts military tribunals from its 
guarantee of jury t r ia l .~~z  

A person convicted by GCM or SGCM may appeal on one or 
more of three grounds: severity of sentence. legality of findings, 
and legality of sentence.Z2s An appeal on the first ground is 
referred by the Judge Advocate General to an authority with 
power to mitigate, commute, or remit s e n t e n ~ e s . ~ ~ '  That person is 
the Minister of National Defence or his appaintee.2as and he may 
take any action within his authority. to include dismissing the 
appeaLZab Appeals an the last two grounds will be forwarded to 
the Court.Martial Appeal Court (CMACI. This is an appeal of 
right.aZ' The convicted person may also petition for a new trial. 
but such a petition will only be successful if based on new 
evidence discovered after the conviction.228 Finally, all persons 
convicted under the National Defence Act may appeal to the 
Supreme Court of Canada, which may accept or refuse to review 
such an appeal in its diseretion.~zg 

Finally, one provision of the National Defence Act creates 
extraterritorial jurisdiction in the civil courts in Canada. 

Where a person subject to the Code of Service Discipline 
daes any act or omits to do anything while outside 

""National Defence Act, mpm note 186. 5 156 
*'*Id 5 161141. 
"-a,,i 1 16" .. ~ ... 
""Pineau. mpm note 189. at 25. 
"'Eerter from Lieurenanr Colonel W.J Fenrick !Off~ee of the Judge Advocate 

General. Department of K a t m a l  Defence. Canada], Director of lnternatmnd Law. 
National Defence Headquarters. OIIBWB. Ontarlo, Canada to the author !January 
24 19881. 
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Canada which, if done or omitted in Canada by that 
person would be an offence punishable by a civil court, 
that offence is within the competence of. and may be 
tried and punished by. a civil court having jurisdiction in 
respect of such an offence in the place in Canada where 
that person is found in the same manner as if the offence 
had been committed in that place, or by any other court 
to which jurisdiction has been lawfully transferred.230 

Under this provision. offenses against Canadian law by civilians 
accompanying the farces overseas can be tried by domestic courts 
even if military courts do not try the cases. Thus, Canada has the 
capability of trying civilians at  home as well as at the overseas 
scene of the offense. 

3. Some Obsrruatians. 

British and Canadian military jurisdictions over civilians abroad 
have several notable features. First, in both cases, the jurisdiction 
is truly military in that civilians can theoretically be tried land 
condemned to death1 by courts.martial consisting entirely of 
military officers. Although trial of civilians by soldiers rarely 
occurs on British overseas installations, two common law juris&* 
tions with histories and values similar to  ours are willing to allow 
the possibility. Second. no overseas trial of civilians under the 
British Army Act or the Canadian National Defence Act involves 
a jury. Third, military jurisdiction under the British Army Act 
sweeps in virtually all civilians connected in any way with the 
overseas military community. Canadian military jurisdiction is 
somewhat less inclusive. In both countries' overseas installations, 
community commanders have substantial authority to go along 
with the significant responsibilities of their position-unlike their 
American counterpart8. Fourth, the British system has a well. 
developed mechanism for dealing with juvenile offenders. Special 
orders aviulable to the court allow it to involve parents m its 
decisions, place the juvenile under the supervision of an unrelated 
adult, or place him in B custodial setting in the home country. 
Judicial authority over all persons involved makes these sanctions 
enforceable. Fifth, Canadian and British civilian offenders are 
subject to the appropriate substantive provisions of the military 
criminal code. Only clearly military offenses da not apply to 
civilians accompanying the forces overseas. In addition. criminal 
laws in force in Great Britain and Canada apply to such civilians 
because of section 70 of the British Army Act and section 120 of 

. Id B 231 
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the Canadian National Defence Act respectively. Also, section 231 
of the latter gives courts in Canada jurisdiction over offenses 
committed by Canadians abroad. These provisions take care of 
the problem of the extraterritorial application of home country 
law. At the same time, they make civilians "subject to military 
law," and so bring the systems within the terms of the NATO 
SOFA. Finally, British and Canadian civilians accompanying the 
forces are apparently in favor of these systems because they 
prefer a home forum, however, imperfect, to local courts.231 

C. BYP4SSI.VG THE .VEED FOR .VEII' 
LEGISL.4 TI0.V: CO.VSTITl'TIO.V.-IL 

.4.ME.VDME.VT OR CO.VTR.4 CTC4L W.4 I I'ER 
A constitutional amendment would be the tidiest solution to the 

problem of the jurisdictional void. Such an amendment would 
state that  United States citizens abroad, in limited and well 
defined situations. could be subjected to trial by courtmartial, 
with the curtailment of constitutional rights that that  involves. 
We would return to the pre-Cauert situation-no legislation and 
no new court system would be required because the UCMJ has 
extraterritorial reach over all to whom it applies. and the military 
court system is already in place. 

In  this author's opinion, such a solution would not do violence 
to the common law tradition disfavoring military authority over 
civilians. Although it would be a departure from the ideal, it 
would be limited, clearly.defined. and justifiable. There is ample 
precedent for such a departure in the history of the common 
law.s32 The spirit of flexibility running throughout the common 
law heritage has already been noted. The limitation of Bill of 
Rights guarantee8 would apply only to those civilians who 
voluntarily accompany the military and form part of a military 
community abroad. The justification is the need to maintain 

'V thillh our dependents and other eivlLans find It reassuring that they em be 
tned under a British legal system rather rhan some foreign system ' Garrarsy 
Letter. J Y ~ O  note 166 ISS also F U'lener suom note 23. sf 233: "lTlhe veri idea . .  , 
of tummg aver British subjects t o  German. or Japanese. or Turkish COUT~B. for 
unfamhar pmceedmgi m a foreign tongue t h g  place in what might be B hastde 
atmosphere and with at ieam a strong possibility of confmmant m a f o r e ~ ~  
prison was a v e v  red pmbabhty that was . difficult t o  accept.' Regarding 
Canahan ientimenC on tius subject. see ~ u p m  note 193 and aeeornpan)mg t a r t  

 examol ole^ are the Brirish courts-martial m the field of c m o  followers on the 

tha western frontier andinaetmenr of the Croxder artde 
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morale and security in such military communities. and assure 
combat readiness of our troops overseas-needs that can only be 
imperfectly met by maintaining the status quo or establishing 
extraterritorial United States civilian jurisdiction. 

Such a solution is also justifiable in light of two twentieth 
century developments which are new to the militarycivilian 
debate. One is the "civilianization" of military justice.2ss AI. 
though the defendant before a military court does not enjoy the 
full gamut of constitutional guarantees, there are few he lacks, 
and the old fears of summary. harsh judgment have little basis 
today.234 The other development is the sedpermment  presence 
of troops of one nation on the soil of another in a noncombat, 
nonoccupation status. This phenomenon has forced a redefinition 
of military jurisdiction. Whereas. before. civilians accompanying 
military forces were subject to military jurisdiction pursuant to 
relatively well-established rules of law 1i.e. "in the field' or ''on 
active service"-generally. during hostilities-and during hostile 
occupation, a6 in the allied occupation of Germany immediately 
after World War 111, now there is a need to forge new rules. The 
Covert decision came at  an early stage in both of these develop 
ments:236 therefore. an argument could be made that changed 
circumstances justify the reversal of Coveit by means of eonstitu- 
tional amendment. 

Realistically, the likelihood of a constitutional amendment is 
remate. The Constitution prescribes two procedures for its amend. 
ment 

The Congress, whenever two thirds of both Houses shall 
deem it necessary, shall prepare Amendments.. . or on 
the Application of the Legislatures of two thirds of the 

'"Jusrne Black noted thii trend. uhxh began sfcer Uorld War 11, m hir apinron 
in Cmmf S i r  3E4 U S  a t  37 More recent examples include the sdoprion of rhe 
Federal Rules of Evrdencs w f h  mnor changes far use m eourri-martial m 1980 
and the esiabliehmenl of the Trial Defense Sernee independent from field 
commands ~n rha same year S i r  Howell. TDS The Esiublzshmsnf a i  the r S  
Army TnulDefrnir Seiircr. 100 4111 L Rev 4 119631 

"'Justice Black emphaseed rhe abrsnes of p r y  indielmenr and trial and of 
Lenured. mdependenr judger Anorher nghf absent m B d f a r )  r r d  1% bad But 
m e  Eierefl. Mdrfary Jvnrdrciron Obrr Cii.ifiani 1960 Duke L J 366. 381 n 7 1  
i&rcuaiion of how mihcary lustice both falls rhorr of and exceeds avhan C O Y T ~ P  m 
accordmg rlghlr fo the accused]. Zimmerman Cwiiian L Maliioi) J u m e r  1; Trid 
(So 101 34 119611 lfavorable comparison of milirar) LO ~ivihan ~ Y I C ~ C ~  b) a elvdian 
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several States, shall call a Convention, . . . [Amendments 
are then valid] when ratified by the Legislatures of 
three-fourths of the several States, or by Conventions in 
threefourths thereof.236 

Congress has not been motivated to legislate extraterritorial 
jurisdiction in the nearly thirty year6 since Covert: it is unlikely 
that it would be receptive to the idea of a constitutional 
amendment. Similarly, state legislatures, concerned primarily with 
governing those who live within their borders. would probably not 
generate a poundswell for an amendment that would extend 
military jurisdiction over their citizens overseas. 

An alternative to constitutional amendment Is contractual 
waiver of rights by civilians accompanying the forces. This 
alternative might be rationalized as follows: Covert found military 
courts constitutionally deficient in that they do not provide trial 
or indictment by jury these rights are personal to the accused 
and may be waived?3' therefore. a civilian could knowingly and 
voluntarily waive the rights and consent to trial by military court. 
Waiver could theoretically occur at  either of two points in 
time: after the defendant has been charged288 or before a civilian 
left the United States, as a precondition to employment or 
command sponsorship by the military overseas.2SQ 

Depending on how broadly the waiver were construed, it could 
preclude the need for legislation creating extraterritorial jurisdic. 
tion. Thus, if a civilian waived his right to civilian trial, he could 
be said to be voluntarily subject to the UCMJ. A narrower 
construction would only allow a civilian to waive certain rights 
(e.g., trial by jury). but he would still be subject to civilian law. 80 
extraterritorial jurisdiction would be required. In the ease of 
consent after charging, the defendant's motivation to consent to 
military jurisdiction would be the alternative of trial in a foreign 
court. Of course, if the host country declined jurisdiction. the 

"'U.S conat. art. v. 
".4dama v United Staler ez /el YcCmn. 311 U S .  268 118421, Barkman V. 

Sanford 162 F 2d 682 (6th Cu 1, cart d s n d  33% U S  81s 119171: Fed R Crm P 
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"'Tins idea IS reU presented m Nore. Cnrn~nd Jvnrdiccion Ousr Cwihans 
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[heremafter H m a r d  Sotel 

"'Everett & Hourcle. Cn'me Without Punrrhmsnf-El-Srruiepmrh C w h n  
Ernployoea and Dependents, 13 JAG L Rev 184 191 119111 Campoie the 
c o n t r s e r d  agreements entered into by c ~ i l i a n  employees of the Canadian 
Department of National Defence submttmg themselves t o  rmlirary jurisdxtctlon. 
supm text accompmying note 191. 
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defendant would have no motivation to ~onsent.~40 The primary 
argument against waiver in both eases is that the thrust of 
Justice Black's opinion in Covert was to declare trial by military 
court of civilians unconstitutional per se. regardless of what 
constitutional rights are absent or present in such trials.2" 
Because the decision in Covert was by a pluraliry, with only four 
justices signing the lead opinion. a plausible argument can be 
made that the Court did not intend so broad a mling.242 In any 
event, a further objection to prospective waiver of the jury right 
1i.e.. a6 a condition to accompanying the forces) is thar the right is 
too fundamental for a person to give up before he knows with 
what offense he is charged s43 Indeed, cases in which the principle 
of waiver of the jury right was upheld have been instances 01 
waiver after 

D. ESTABLISHING EXTRA TERRITORIAL 
JURISDICTION 

Absent a constitutional amendment or waiver and consent to 
military jurisdiction. Congress must pass legislation creating 
extraterritorial jurisdiction if the United States is to deal judi. 
cially with its civilians who commit offenses overseas. There is 
constitutional authority for such congressional action. Article I, 
section 8 of the Constitution provides one possible source of 
autharity.2'6 Congress' power to raise and support armies is 
another.z'B Finally, Congress derives the power LO legislate 
extraterritorial jurisdiction over citizens as an incident of its 
power to regulate foreign relations and commerce.24' 

Congress derives the authority to give federal district courts 
venue to adjudicate offenses committed overseas by United States 

>'-Harvard note Q U ~ Y  nare 238 e t  721-22 
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citizens from article 111, section 2 of the Con~t i tu t ion .~ '~  Congress 
has in fact legislated such venue. Offenders can be tried in the 
federal district court in the district where they are apprehended or 
into which they are first 

E. TRIAL OF 0 VERSEAS OFFENDERS IN THE 
WITED STATES 

Bills considered by Congress since Covert have purported to 
create extraterritorial jurisdiction, presuming trial in the United 
States. S. 2007, introduced in 1967,250 would have made some 
civilians accompanying the forces overseas subject to some of the 
substantive provisions of the UCMJ. The bill applied to "any 
citizen, national. or other person owing allegiance to the United 
S t a t e s , .  , serving with, employed by, or accompanying the armed 
forces outside the United States."2j' 

The Criminal Justice Reform Act of 1975252 would have applied 
to all United States citizens overseas if they were not subject to 
the "general jurisdiction of the United States" and if their crime 
fell within one of nine categories. These categories included 
violent crimes against public servants of the United States 
performing official duties abroad treason, espionage, or release of 
classified information: fraud against the United States; manufae. 
ture or distribution of drugs for import into the United States; 
and offenses committed by or against United States nationals 
(except those committed by service members, who are subject to 
the UCMJI,Z63 

H.R. 255,2L4 before the House Judiciary Committee in 1986. 
would have expanded the special maritime and territorial jurisdie. 
tion of the United States to cover nationals or citizens of the 
United States "serving with, employed by, or accompanying the 
Armed Forces outside the United States."l55 Those crimes listed 
in Title 18, United States Code, which by their terms have effect 
only within the special maritime and territorial jurisdiction would 
have applied to same civilian offenders accompanying the forces 

. commitled but 
when not committed w i t h  m y  Stare, Lhe Trial s h d  be at such Place or Places 8s 
the Congreaa may by law have directed." 

""The trial of d crme shall bo held in the Stale where 
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abroad who committed offenses in circumstances not normally 
within the special maritime and territorial jurisdiction. These 
circumstances would have been: commission of a crime outside 
any existing United States jurisdiction Ill while engaged in the 
performance of official duties: 12) within a United States military 
installation abroad or the area of operations of a unit in the field; 
or (3) against a United States service member or another civihan 
accompanying the forces.%S8 H.R. 255 also would have authorized 
the apprehension and detention of civilian offenders in the host 
country and their transportation to the United States for trial.26' 

There are several problems with these proposals. First, they 
contemplate trial in the United States but do not deal with the 
difficulties of implementing such a Second, the stand. 
ard language "persons serving with. employed by, or accompany. 
ing the armed forces outside the United States." could create 
interpretation problems. Are person6 accompanying the forces 
only those who are "command sponsored,"25* for instance. or does 
the provision include noncommand sponsored dependents? The 
need to maintain order in the military community would favor 
including all people in any way linked to that community. but the 
tendency of courts might be to narrowly define a new and untried 
jurisdiction. Perhaps we could learn from the British scheme and 
more specifically define jurisdiction in terms of persons living 
with service members and civilian employees at their overseas 
station. 

A second criticism of the proposals is their failure to deal with 
the diplomatic problems of arrest of offenders in a foreign country 
and the return of those offenders to the United States. A country 
cannot arrest and extradite persons in a foreign country without 
the latter's consent. Thus, even H.R. 255,  which attempts to 
define the details of arrest and return, does not mention the vital 
issue of coordination with the h o d  country. Third, each proposed 
bill continues to exclude the Canal Zone from the coverage of the 

I d  
Id g5 981. 982 
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nnr housing BL government expense. They also may be denied other privileges 
because of the apphcabie SOFA 

2w 



19871 CIVILIAN JURISDICTION 

new extraterritorial jurisdiction.26” The assumption obviously is 
that  the Canal Zone is still a federal district where a United 
States district court sits. This has not been the case since the 
Panama Canal Treaty took effect in 1979.261 Currently. the status 
of the 9,000 service members2~~ and accompanying civilians 
serving the United States armed forces in Panama is similar to 
that of their counterparts in Germany. Korea and elsewhere-they 
are members of a visiting force subject to the terms of a treaty. 
Therefore, any establishment of extraterritorial jurisdiction should 
not exclude the now nonexistent Canal Zone. 

Going beyond the technical problems with each biU, is the 
alternative of trial in the United States feasible at  all? I t  would 
bypass the problems of creating new courts to try cases where 
they arise.353 There would be no worry about transporting courts 
and all their attendant paraphernalia lcounsel for the accused, 
juries, and court reporters, for example) to a foreign country. The 
possibility of insulting a host country by operating a United 
States court in its territory would not arise. 

On the other hand. arrest and return to the United States of 
civilian accuseds could create international law problems. The 
need to transport personnel and evidence to the United States 
from an overseas duty gtation could disrupt overseas military 
operatians.264 Mast significantly, securing attendance of foreign 
witnesses at  trial could be difficult. The United States has no 
mean8 to compel foreign witnesses to appear at  a trial in a United 
States court.255 Trial by deposition is a possibility if key foreign 
witnesses could not be procured, as will be discussed later. 

F. TRIAL IN THE HOST COUNTRY 
Trial of civilian offenders in the country where the offense 

occurred would solve some problems, but create others. The 
difficulties of moving the trial to the United States would be 
circumvented. I t  should be easier, for instance, to compel atten. 
dance of foreign witnesses at  a trial in their home country-there 
is little difficulty in doing this in overseas courtsmartial of U.S. 
service members. Still, host country cooperation is necessary for 
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compulsory process, and if the host does not condone foreign 
civilian trials on ita sod it will certainly not cooperate in 
procuring witnesses. 

This brings us to the central dilemma of trial of civilians 
accompanying the forces overseas-can a scheme be devised which 
satisfies United States constitutional requirements but at  the 
same time does not infringe upon host country sovereignty? The 
answer may be no. for two reasons. First. as we have seen. the 
splintered decision in Covert gives unclear guidance as to what 
the constitutional requirements are. Does Covert condemn mili. 
tary trial of civilians p e r  se. or only those military trials that do 
not include all the Bill of Rights guarantees? Would the Court 
condone trial of civilians by military authorities if the constitu. 
tianal infirmities were corrected? What degree of military involve. 
ment makes B tnal B forbidden "military trial" in the Court's 
eyes? Use of panels of officers and judges appointed by a military 
commander clearly would, but would use of the UCMJ to provide 
a code of offenses for civilian defendants. mandatory appeal in the 
first instance t o  the Court of Military Appeals. or use of judge 
advocate officers as appointed defense counsel? As the degree of 
military involvement decreases. so does the likelihood of compli. 
anee with the SOFA provision allowing trial of persons "subject 
t o  military law" in the host country, and the chance of host 
opposition increases. This is the second reason why trial of our 
civilians in a foreign country may be impossible as matters now 
stand. There may be no point at  which the demands of both our 
Constitution and host sovereignty can be satisfied. 

Appropriately, those who have proposed schemes for trial of 
civilians abroad have based their ideas on their personal percep- 
tions of both the meaning of Covert and the probable reactions of 
host nations. One commentator suggests making the substantive 
provisions of the UCMJ applicable to civilians accompanying the 
forces 1"excluding the harsh or vague articles"1 for the purpose of 
defining crimes and offenses.z6e This scheme contemplates civilian 
judges appointed by the President with the advice and consent of 
the Senate, indictment and trial by civilian juries, and use of the 
Federal Rules of Criminal Procedure. However, it also would 
include use of military prosecutors. direct appeal to the Court of 
Military Appeals, and incorporation of the whole scheme into the 
military justice system through amendment to  the UCMJ to 
~ssure compliance with the S O F ' . ~ S . ~ ~ ~  The author of this scheme 

"Harvard Yofe. supra nore 238 ai 7 2 7  
' I d  sf 726-27 
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acknowledges that Justice Blacks opinion in Covert disfavors any 
military authority over civilians and probably would require a 
pure article 111 court to try civilians. He nates that Justices 
Frankfurter's and Harlan's opinions may leave room for an article 
I court. as they would probably recognize Congress' authority to 
control civilians accompanying the forces as part of its power to 
make mles for the governing of the land forees.288 

Another commentator states that  the thrust of Coueit was not 
to require all Bill of Rights guarantees in every instance, but to 
strike down all military authority over civilians.z88 He suggests 
that Zn re Ross and the Znsiilor Cases may still be valid to the 
extent that they hold that "constitutional safeguards are not 
required when trial outside the United States appears essential if 
circumstances are such that these guarantees are meaningless, 
infeasible, or prejudicial to the accused."270 Based on this, he says 
that Congress could establish legislative courts "with Article I11 
powers" to try civilians abroad. Such rights as jury trial might be 
curtailed if found to be "infeasible" to implement. Although he 
acknowledges that "further agreements [with the host nations] 
seem necessary," this commentator also does not see host country 
opposition as a problem. This, he reasons, is because the proposed 
legislative court8 can be distinguished from the old consular 
courts in that they would be supplementary to-not in lieu of- 
host country jurisdiction.271 

A third unofficial scheme, originating in the United States 
Department of Defense IDOD1,Z71 attempts to reconcile the 
apposing demands of constitutionality and diplomacy. This 
scheme would establish a system of "military district courts'' 
IMDCi at  the oversea8 areas of greatest American troop concen. 
t r a t i ~ n . ~ ' ~  The scheme would be "military" in that 11) it would be 
included in the UCMJ by amendment and established under 
Congress' article I authority:2" 12) trial would be triggered by a 
general court.martial convening authority's request for an indict- 

Y d  

e 36,  st 516 
egislarive Courts would ani? t&a iuriadiclion when Lhs host 
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m e r ~ t ; ~ ' ~  13) some of the substantive offenses and punishments 
would be provided by the UCMJ;z'a 141 procedural rules would be 
drawn from the Rules for Courts.Martid;277 151 appointed defense 
counsel could be military judge advocates;l's and 161 appeal in the 
first instance would be to the Court of Military Appeals.27@ On 
the other hand, civilian judges would be appointed by the 
President with Senate confirmation for fifteenyear terms,280 
civilian juries would be provided for indictment in serious cases281 

and for trial in all case8 where over six months' confinement was 
possible, and civilian codes would provide Some of the substantive 
offenses and punishment.262 Other "civilian" rights such as bail 
would be provided.288 

Jurisdiction under the DOD scheme would be based on the 
status of the offender and the circumstances of the offense. Only 
civilians "serving with, employed by, or accompanying the armed 
forces outside the United States" would be amenable. Further, 
this jurisdiction would attach only in the absence of other farms 
of jurisdiction over the accused. For instance, only if the host 
country either had primary jurisdiction over a case and waived it 
or had no jurisdiction at  all could the appropriate MDC entertain 
the case. Finally, trial by MDC would be possible only if the 
accused had committed his offense Ill under calor of official 
duties; 121 under color of duties related to military contract; 131 on 
a military base; or (41 against the United States forces or a United 
States service member, employee, or dependent.z64 

All three of the schemes reviewed hinge on speculation about 
what Couert requires and what host countries would tolerate. As 
a result, the feasibility of each scheme is highly speculative. In 
implementing a plan for trial of civilians abroad, this author 
believes that it would be less risky to experiment with our 
constitutional requirements than with host country reactions. At 

>',Id 55 946idl and /el The convening aulhonfy wavid be sble to convene B 
grand jury and suspend punishments but would have no other powers 
'#Id 5 942 A luerarehy of offenses and punishments would be mplemenred, 

with Lhe appropriate pmvismnr of the UCMJ applied fir3t. and proviaions from the 
United Sfares Code and the DmtrieC of Columbia Code apphd lh that order1 m 
the absence of appropriate pmvaians in the UCUJ  
"Id 5 9 4 6 i a l  
2'Id 5 9461bi161 
"'Id a g44lsl. 
"Id 8 943 
",Id 5 946ibi131 
"'Id 5 942 IThere a v i a n  codes would be Ihs Unitid States and Dl~LrlcL of 

Columbia codes.! 
='Id 5 946 
"'Id 5 841 
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worst. the former could result in another Couert; the latter in 
disruption of our foreign relations. Regardless of the degree of 
military involvement or the likelihood of conflict with host 
country jurisdiction, each of the three schemes results in trial of 
American civilians by a United States civilian court in e, foreign 
country. This is a key factor in international relations. Specuiat. 
ing that a given host will accept such an arrangement because the 
jurisdiction is nominally "military" or because our allies do it is 
naive. As we have seen, those of our allies with common iaw 
traditions are willing to accept trial of civilians with fewer 
constitutional guarantees than we, and, in certain cmes, even 
courtmartial of civilians. In this author's opinion, minimal 
compliance with Covert requires importation of much of the 
paraphernalia of our federal courts into the host country. to 
include tenured civilian judges, juries lboth grand and petit), and 
govemmentmpported civilian counsel. Such machinery operating 
in a foreign country is bound to be more conspicuous than the 
British or Canadian forces' civilian courts. If host countries would 
be insulted by the presence of full.blom article 111 courts on their 
soil, they would likely take offense at  these hybrid models. 

Another factor distinguishing the United States from its allies 
in this regard is its identity as the foremost power in the free 
world. I t  is common knowledge that the United States is 
subjected to closer scrutiny and criticism in its activities oversea8 
than other nations because of its world leadership role. Even if 
friendly governments in host countries might be willing to 
interpret the terms of SOFAS liberally, they are often constrained 
by pressure groups within their constituencies. Thus, the political 
climate in a given host country can have B strong impact on the 
method the United States uses to deal with its civilian offenders 
abroad. Because of this, we should move cautiously-and prefer* 
bly in close consultation with the host government-in implement. 
ing a scheme for trial of civilians abroad. Above all, we should not 
use what could be perceived a8 s~bterfUge.~B~ 

"'Two proposed schemes not di~cusned in text are trial by comrm~sioner~ 
iwlthaut j t q l  m the host country and dtariration of civihans accompanying the 
forces to ma** them amenable m d i t -  jvnsdiefion SB. Ehrenhsft. 8upm note 
129 The fxst scheme is bared on the sssumptmn that the ~unsdictional void ib 
essentially a problem rnvoiving minor offenses rather than neriovi felonie~ and 
that the jury right IS limited VI fide of the former. To handle the numarou~ peity 
offenses that bedevil commanders, the pmponmt mgg86t8 appointment of 
commi&merr ro cry and sentence civilian offenders at d t w  rniitdatmna 
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111. RECOMMENDATIONS FOR FILLING 
THE VOID 

What can be done about the jurisdiction void? To answer this 
question, we must first define the jurisdiction void. Piumerically, 
it consists of 50 to 60 serious cases !murder, rape, manslaughter 
and negligent homicide, arson, robbery and related offenses. 
forgery and related offenses, and aggravated assault1 and between 
50 and 350 less serious cases !simple assault. drug abuse. 
contraband. disorderly conduct, and traffic offenses1 released 
annually to United States authorities who are impotent to resolve 
them judicially.286 Add to that the potential for a sensational 
civilian ease being released to American jurisdiction or a rash of 
felonies committed by American civilians accompanying the forces 
in Korea during a period of martial law. Finally, what if key 
civilian employees of our armed farces O Y I I S I ~ S  abandoned their 
posts at  a time of national emergency not amounting to declared 
war? Controlling such employees could be difficult, as few host 
nations would be interested in prosecuting offenses against 
United States security, and the United States Government could 
rely on neither its war powers nor extraterritorial jurisdiction to 
assert its authority.Zar 

Any solution to the jurisdictional void must steer between the 
Scylla of diplomacy and the Charybdis of constitutionality. No 
scheme will be workable if it violates the letter or spirit of 
international agreements or arouses significant resentment in host 
countries. Likewise, Covert made clear that direct military judicial 
power over civilians in peacetime, especially absent juries and 
tenured judges. will not pass constitutional muster. The para- 
mount consideration. in this author'b opinion, is to avoid a 
solution that might be perceived by host nations as violating our 
agreements with them. While citizens have recourse to the courts 
for violations of their constitutional rights, damage to our 
relations with allies can be hard to repair. Therefore. the United 
States should move cautiously and in full consultation with a host 
government before implementing a scheme that could be percewed 
8s infringing upon host nation sovereignty. 

atatufory. and p r a c r d  I S S Y ~ S ,  especially with regard to dependents See E~ererr 
& Haurcle. supra note 239 a t  197 and Ehrenhaft .  supra note 129. at  280-81 for 
some objections t o  d l a r u a t m n  

'.*See supra text accompanying notes 103-37 The term8 'sermu8 cases (or 
oifensesl and "less serious cases ' lor oiienoesl will be used throughout thrs section 
as defined here 

"'United Sfafea > hierelfe.  19 C M A. 363. 41 C \I R 363 119101 
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Nevertheless, the solution must not run against the grain of our 
common law heritage, far if it does, it will be shart.lived and open 
to constitutional attack. I t  must incorporate the traditional 
common law values of vigilance against excessive military power 
and flexibility regarding the use of that power when circum- 
stances so demand. Under the American interpretation of the 
common law heritage (although not the British or Canadian), this 
means that military trial of civilians in peacetime is prohibited, 
but that some military control over civilians who choose to live in 
military communities abroad is permissible. 

Finally, any proposed solution must deal with reality. The 
probability of a constitutional amendment reversing Covert is 
remote. Legislation creating extraterritorial jurisdiction is less 
improbable, but is not likely in the immediate future-Congress is 
still considering it after thirty years. Because of these realities, 
this author proposes a three-part solution covering the short., 
mid-, and loneterm. The immediate action the United States can 
take to fill the jurisdictional void is a combination of making 
effective use of administrative sanctions and encouraging host 
countries to make maximum use of their jurisdiction over 
American civilians accompanying the forces. Mid-term, the United 
States should establish extraterritorial jurisdiction of federal 
courts over civilians accompanying the forces to assure that 
United States authorities can deal with serious eases not adjudi. 
cated by host nations. Long-term, renegotiation of SOFAS is 
desirable, with a view to securing host country approval for 
omsite trials of American civilian offenders. Only then. when 
United States authorities have means to effectively exercise their 
jurisdiction, should they actively seek release of jurisdiction in 
serious cases as a matter of policy. 

A. STRENGTHEN ADMINISTRATIVE 
SANCTIONS AND ENCOURAGE EXERCISE OF 

HOST JURISDICTION 
The GAO Report cited in section IC above concluded that 

administrative sanctions available to commanders are largely 
ineffectual in dealing with civilian misconduct in overseas com. 
mands. The report stated, for example, that  sending dependents 
back to the United States before the end of the sponsor's tour 
may actually be an incentive to dependent misconduct.28e While 
this is certainly true in some cases. it is not in most. In this 

*%A0 Report, supra note 103, 81 13. 
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author's experience as both an enlisted legal clerk and a judge 
advocate officer in overseas commands. "early return of depend. 
ents"-with its consequences of family separation and the eco. 
nomic hardship of maintaining two households-is a strong 
deterrent to misconduct. The same is true for Department of the 
Army civilian employees. who often compete for overseas jobs and 
do not want to shorten their tours.z58 Lesser sanctions-loss of 
the Basic Allowance far Quarters IBAQI. loss of exchange and 
commissary privileges, termination of past housing, and exclusion 
from post-can also be devastating in a foreign country. In  many 
host nations expenses on the local economy are high, and when 
the buffers of low exchange prices and free housing are removed, 
life on a military income can be hard indeed. 

Administrative sanctions are concededly inadequate to cope 
with serious offenses. Revoking a rapist's exchange privileges is 
inappropriate, although requiring him to leave the host country at 
least removes him from the society he victimized. An imaginative 
arsenal of administrative sanctions firmly and consistently ap 
plied, however, can be effective in dealing with less serious 
offenses. Combined with a policy of encouraging assertion of host 
jurisdiction, such sanctions could help solve the problem of the 
jurisdictional void. 

Less serious offenses comprise roughly 96% of all offenses 
committed by civilians accompanying the forces overseas. In 96Oc 
again of those cmes land in 87% of cases involving serious 
offenses], host countries already retain jurisdiction.280 If this is 
the situation at  a time when United States policy is to "maxi. 
mize" its own jurisdiction, the jurisdictional void should be 
considerably narrowed by a policy encouraging the exercise of 
host jurisdiction. 

How can United States authorities ensure maximum effective. 
ness of administrative sanctions? One way is to provide a good 
repertoire of sanctions to the official charged with deciding how 
to punish civilian offenders. For most civilians accompanying the 
forces. the military community and military benefits are "life. 
lines" to the home country. Administrative sanctions sever these 
economic and social lifelines; therein lies their punitive and 
deterrent value. United States Army. Europe, Regulation 27.32*L 

"-For Depsrfment of the Army civihan employeer, oversea3 empl~ymenf ofren 
meam career advancement and privileges not a idab ls  IO them m rhe United 
States. Srr Ehrenhaff. supra note 129, 81 274-76 

-See text ~ccampan)ing m l e s  135-36 
-rlC.S Army. Europe Reg Yo 27-3 Miscanduet by Clvihmr EBsbie co Receive 
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contains a comprehensive scheme of sanctions by means of which 
authorities can suspend or revoke almost any benefit a civilian 
enjoys by virtue of his connection to the overseas military 
community. This includes access to the installation and all its 
facilities, except medical facilities. I t  also includes community 
activities and use of check cashing and ration privileges. Of 
course, civilians may also be sent back to the United States, and 
civilian employees of the Department of Defense may receive 
adverse employment actions from their supervisors if their 
misconduct has some connection of their duties. 

As in the British iystem, juvenile offenders may be put under 
the supervision of an unrelated adult and be restricted or 
compelled to perform community services or to reimburse victims 
of their misconduct. Under USAREUR Reg. 27.3, compliance with 
such community supervision arrangements must be voluntary 
because American authorities lack their British counterpart's 
judicial powers of coercion. Nevertheless, the threat of early 
return to the United States or referral of the matter to host 
country courts can be persuasive in inducing juveniles to adhere 
to supervision orders. The United States could conceivably 
introduce a sanction similar to Britain's custodial order (return of 
the minor to a youthful offenders' facility in the home country for 
a specified period). This would be less practical far American 
authorities, however, because in the United States juvenile 
programs are usually managed by state governments. There are 
benefits in being able to place youthful offenders in appropriate 
programs at home rather than simply excluding them from the 
military community and releasing them into civilian society. 
These benefits, however, may be outweighed by the cost to the 
federal government of making and financing agreements with 
state juvenile agencies, which would be necessary to implement 
such a scheme. 

USAREUR Reg. 27.3 provides the tools necessary for an 
effective system of administrative control over civilians accompa. 
nying the forces. The next step is to use the tools effectively. In 
this regard. American authorities should change current concepts 
of proportionality. Commanders often hesitate to revoke exchange 
privileges, for example, for misconduct other than abuse of those 
particular privileges. Indeed, many of tho appropriate regulations 
make this "linkage" a requirement.281 More generalized use of the 

Indwidual Lodatie Support ( 5  Jan 18821 [hereinafter USAREUR Reg 27-33. 
'"Examples of such regulations ax Dep't. of Army. Reg. No. 60-20. Army and 

An Farce Exchange Service IAAFES! Operating Police8 I1 Aug. 19841. and Dep't 
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banctions could be more effective, and would not violate due 
process if regulations were mended to eliminate the linkage 
r e q ~ i r e m e n t . ~ ~ 3  Civilians are allowed to accompany the forces 
overseas and enjoy certain privileges on the understanding that 
they will abide by the law.184 When they commit misconduct, they 
may lose any or all of the privileges. or even the right to 
accompany the forces overseas. The argument is strengthened by 
the fact that misconduct by persons connected with the United 
States forces in a foreign country not only disrupts the military 
community: it can weaken the community's position vis.a.vis the 
host government and even damage our national security. Civilians 
should be required to sign documents acknowledging these facts 
and accepting the quid pro quo (privileges for good behavior) 
before accompanying the forces overseas. 

In the unlikely event federal courts were to adjudicate the 
constitutionality of such a system, standards of review would be 
deferential. In reviewing military administrative determinations. 
courts normally examine them to ensure that they are supported 
by substantial evidence and are not arbitrary or capricio~s.~9S A 
system that allowed revocation of any or all privileges for any 
significant act of misconduct should meet this standard, and 
would have greater deterrence value than a system straight. 
jacketed by an exaggerated appropriateness concept. 

Another way to make administrative sanctions more effective is 
to introduce a recidivist provision. For example, three-time 

S A T 0  SOFA, supra note 74 arc. 111. 
'"In addifron to the ehsrxtmstie henrtancy of federal e ~ u r t s  to  review exercises 

of miblary sdmvvnlralwe discretion. s i s  McDaniei The Awkiobility and Scope o i  
Jvdicioi Reuieii of Discretionary Militviy A d r n m ~ d r a n b r  Dseiriani 10s Md. L 
Rev 89, 117-19 11'3861, there 1s the added factor here of the tenuous bails for 
federal c m i l  jurisdiction over d t v y  a d m s t r a t w e  decisions taken O L ~ I S ~ L S  As 
t o  the scope of ieview. see Grepi v Spoek 424 C.S 828 119761; Cafetens & 
Res~aurant Workera Union, Local 473 Y McElroy. 367 U S  8S6 119611, Heirig V. 
Unrted States, 719 F 2d 1163. 1157 IFsd. Cir 19631: Grieg Y. United Stater. 640 
F.2d 1261. 1266-1267 ICt. CI. 19811. ceii denied 4 5 6  U S  907 119821 
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committors of certain offenses during a sponsor’s single overseas 
tour of duty would be automatically returned to the United 
States, absent unusual circumstances. This might be inappropri. 
ate for minor traffic offenses, but would not be for acts that could 
affect community morale or national security, such as chronic 
drug involvement or assaultive behavior. Far purposes of such a 
provision, “less serious offenses” could be further subdivided into 
major and minor offenses. with the recidivist provision applying 
only to the former. Such a scheme would not unduly interfere 
with a community commander’s discretion. but would assure 
removal of chronic troublemakers and provide an additional 
element of deterrence. 

As already noted, current United States policy is to request 
jurisdiction in eases involving its citizens overseas, even when it 
cannot try the defendants. Community and theater commanders 
are encouraged, at  least officially, to seek custody and jurisdiction 
of all United States citizens in the military community who 
commit offenses The potential result of this policy is 
to increase the number of Americans who escape punishment far 
their offenses overseas ii.e., widen the void created by Couert). 
Presumably, this policy is based on a desire to save as many of 
our citizens as  possible from trials in foreign courts that may not 
offer all the rights available under our Constitution. Another 
rationale may be our perceived need to preserve our position 
under the SOFA-by asserting its rights under a treaty, a nation 
prevents the erosion of those rights through waiver or nonuse. In 
many of the countries where United States troops are stationed. 
these concerns are probably less significant than the need to 
assure that justice is done. If offenders escape trial and punish. 
ment. morale and Community order will suffer. On the other side 
of the cain, the problem of unfair trials of Americans in foreign 
courts has probably been ovemtated.~g’ Finally, the means for 
preserving our rights under the SOFAS is to renegotiate them so 
they will reflect reality. 

To reduce or to eliminate the jurisdictional void, the United 
States must use administrative sanctions in coordination with B 

policy of encouraging the exercise of host jurisdiction in all cases 
in which administrative sanctions are inadequate. Expanded 
recourse to host jurisdiction would thus have two purposes: first, 
it would asswe that  serious cases-cases that American authari. 
ties are now unable to handle-would be adjudicated, and serious 

“see supra note 11s. 
“Guard, aupm note 38. at 506-07 
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offenders punished second, the threat of release of less serious 
cases to host country tribunals would put "teeth" into American 
administrative sanctions. 

This policy would require close liaison and cooperation with 
host authorities. I ts  justification is the principle that we should 
not seek jurisdiction in cases we are not adsquately equipped to 
handle. A new counter to the criticism that we would be 
abandoning our citizens to alien trials is a recent policy directive 
authorizing use of government funds to pay for legal representa. 
tion for civilians accompanying the forces when they must face 
trial in B foreign c o u n t r ~ . ~ ~ ~  This, plus the generally enlightened 
nature of host judicial systems and the availability of American 
trial observers.293 goes a long way toward assuring our citizens 
fair trials abroad. Of coume, there are still some host nations 
whose judicial systems do not provide some basic gllarantees 
essential to our concept of fair trial. In those eases, the United 
States should continue its policy of "maximizing" its jurisdiction. 

B. ESTABLISH EXTRATERRITORIAL 
JURISDICTION 

While expanded use of administrative sanctions and a policy of 
encouraging maximum host country jurisdiction should take care 
of mast cases of civilian misconduct, there will still be some that 
escape the system. Such a situation could arise if a host country 
waived jurisdiction in a serious case, or if the act of an accused. 
although an offense under United States law, did not constitute 
an offense under host law. Of even greater significance is the 
potential for crime committed by American civilians in Korea 
during a period of martial law or in any overseas area during a 
national emergency. For such cases, there will be a "safety n e t '  if 
the United States establishes extraterritorial jurisdiction over 
civilians accompanying its forces overseas. 

This next step, of course, is up to Congress. We can only 
speculate why Congress has not yet acted. One theory is that the 
problem of the jurisdictional void is not 89  serious as it was once 
thought to be.300 Possibly its seriousness is not well enough 

'srDep'f of Army Mesaage 2618032 Feb. 86. subpc r  Legal Representation of 
C m d a n s  overresr 

'"For B g a d  dlsevsslon of the enforcement of fax trrd Bcandardi in faieign 
courts and the role of trial observers in this pmeeii. m e  Dean, An Internotianal 
H u m m  Rights Appmwh Lo Viohtians 0,' YATO SOFA Mnimum Fair Tnnol 
Standards 106 Md. L Rev. 219 119841 

'oLEu~refc 8 Hourcle. mpm note 239. at 196 
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documented.30' In  this author's opinion. the available statistics 
(especially the number of serious cases released by host countries 
to United States jurisdiction) document a problem which does not 
appear to be significant enough for congressional action; hence 
Congress' longterm paralysis. Given the potential for more 
serious consequences, the statisrieal picture is deceptive. Legisla. 
tion creating extraterritorial jurisdiction is necessary, if only to 
forestall these potential consequences. 

Any legislation should deal first with the extraterritoriality 
question. and bypass the problem of implementing that jurisdic. 
tion overseas for the time being. One reason for this is that no 
steps should be taken to expand our military court system 
overseas or to set up an article I l l  court system until the host 
nation assents. Any attempt to create a questionable "military" 
court System to try civilians might be viewed as a subterfuge 
Especially in host countries with strong pressure groups disfavor. 
ing closer ties with the United States. such a perception could be 
very damaging. Another reason to defer the issue of overseas 
courts is to make the proposed legislation more palatable to 
Congress. Congress is more likely to enact a simple bill extending 
extraterritorial jurisdiction than a ponderous piece of legislation 
creating a new court system. Once extraterritorial jurisdiction is 
enacted and new agreements are negotiated with host countries. 
the details of setting up extraterritorial courts could probably be 
worked out administratively rather than legislatively. Finally. the 
technical problems with current proposed legislation must be 
corrected. The standard wording subjecting persons "serving 
with. employed by, or accompanying" the forces should be made 
more specific. The exclusion of the Canal Zone should be dropped. 
The body of substantive criminal law to be applied must be 
identified 1i.e.. UCMJ, title 18. United States Code. etc.1. 

In t h s  interim betueen the creation of extraterritorial jurisdic. 
tion and the negotiation of agreements allowing the United States 
to operate civilian court8 abroad, serious eases arising overseas 
can only be tried in the United States. Due to three Supreme 
Court decisions handed down since Couert, this alternative is now 
less problematic than it was, As already noted, the main difficulty 
with trial in the United States would be procurement of foreign 
witnesses. This problem could be circumvented by deposing such 
witnesses in their home countries and using their recorded 
testimonv at  trial in the United States. 

'"The Campfraller General intimated this m b r  repart. So# su,w f e d  
accampsnying note 126 
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Mancusi v S t ~ b b s , ~ ~ ~  California u. Green.303 and Ohia U. 

Roberts304 established the right of the prosecution in a criminal 
case to use prior recorded testimony if the declarant is unavail. 
able far trial and if the defense had an opportunity to confront 
and croswxamine him at the time his testimony was recorded. 
The witness' "reliability can be inferred without more in a case 
where the evidence fd ls  within a firmly rooted hearsay exception 
[such as prior recorded t e ~ t i m o n y l . " ~ ~ ~  In Mancusi, where the 
declarant was unavmlable because he was abroad, the Court held 
his testimony, given at  an earlier trial of the defendant, to be 
admissible at the defendant's retrial on the same charges. In 
Roberts, a key government witness had testified at a hearing but 
could not be located for trial. The Court found that the 
government had made a good faith effort to procure the witness 
by sending five subpoenas to her last.known address, even though 
her parents had told government investigators she no longer lived 
there. The witness had been called by the defense at the pretrial 
hearing, and the defense's examination of her was therefore 
technically direct rather than croswexamination. Nevertheless, the 
Court found that the defense had m fact exercised its eonfronta- 
tion right, as the witness' testimony was adverse and the defense 
attorney had tried to elicit testimony favorable t o  his client using 
a number of leading questions. 

Although no Supreme Court cases specifically deem prior 
recorded deposition testimony admissible at  a subsequent trial, 
the setting of a deposition can be made so similar to a voir dire 
hearing (Roberts1 or other pretrial hearing (Green1 that the Court 
would probably uphold the admissibility of such testimony. The 
thrust of Roberts is to favor admissibility if unavailability is 
clearly established and the testimony is taken "under circum- 
stances closely approximating those that surround the typical 
trial."306 In the case of a civilian accompanying the forces, letters 
should be sent to individual foreign witnesses and their govern. 
ments requesting the witness' presence at  trial. If the requests 
are not honored, no means exists to compel attendance. and, as in 
Maneusi. the foreign witnesses are unavailable. At the deposition, 
the defendant would of course have full counsel rights. full 
knowledge of the charges against him, and ample opportunity to 
examine the witnesses under oath 

-'408 U S  204 119721 
399 U S  119 i l 9 i O I  

' 448 U S  E6 119801 
'Id st 66 
'Green. 399 U S  at  16s 
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The other difficulties of trial in the United States-extradition 
of the defendant and transportation of evidence and witnesses at  
government expense-have already been mentioned. They are not 
insurmountable. especially as the number of cases in which United 
States trial would be necessary would probably be 10w.Jo7 Trial in 
the United States would only apply in serious cases when the host 
country could not try a case or chose not to do so. 

The United States would still have to 8ecure host country 
cooperation to bring foreign witnesses to depositions and to 
extradite American defendants. Host countries would probably be 
more willing to cooperate in these endeavors than to grant 
concessions allowing the United States to operate courts on their 
soil. Providing witnesses and extradition rights involves a minor 
surrender of sovereignty, and could be done within the framework 
of existing treaties.308 

C. NEGOTIATE NEW AGREEMENTS 
Trial of civilian offenders at  the overseas situs of the crime is a 

desirable longrange goal. I t  is necessarily longrange because it 
cannot occur without extraterritorial jurisdiction and should not 
be attempted without host country agreement. I t  is desirable 
because it would be convenient. Witnesses and evidonce would be 
fresh and readily available, the accused would have full confronta. 

"'Tius assumption is baaed on the iow numkr of seimu~ eases presently 
released EO United State8 jurisdiction and the expected decrease ~n that number 
resUltylg from iurfher encouragement of the exlereise of host jurinbcrion. 

The aurhorities of the receiving and sendmg States shall arrmt each 
other in the m e a t  of members of a force or elvlLan component or 
then dependents yl the territory of the rscwvlg Stste and yl handmg 
them over t o  the aufhontY which is t o  exexcise i u r d m m n  yl 

accordance with the above prwisionr. 
XATO SOFA. i w m  note 74,  art VI1 5181 

The euthorities of the reeeivvlg and sending States shall w m t  eeeh 
other in the carrying out of all ~ecessagi investigations into offenses. 
and in the coUeclion and pmductian of evidence including the seizure 
and, YI proper eases. the handmg over of obiecrs connected with an 
offense. The handing O W  of such ablects may. howsever be made 
subject co rh& return wirhm the time specifid by the aurhorty 
delivering them 

Id  art. VI1 61-1. Another moblem rmred hv che acheme is the eroense of 
mplementmg IC Holding dbosirions abroad' and transporfmg evld&ce and 
personnel t o  the Ulvted States could be costiy. Tha  is particularly relevmi m 
hnht of currenr budretam restraincs Should the defendant he reoulred to o w  the 
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tion opportunities. and the court would be able to observe all the 
witness' demeanors rather than depending on deposition testi. 
many (although videotaped depositions would allow the court to 
observe witness' demeanors even in a deposition setting). The 
presence 01 all elements necessary for the trial in one place would 
minimize delay, and there would be deterrence value in holding 
speedy trials of offenders in or near the victimized communities. 

Would it be pmdent to reopen negotiations on SOFA matters 
with host countries? Since the KAT0 SOFA became effective in 
1955, it has done its job of regulating relations between host 
nations and visiting farces well The United States has negotiated 
SOFAS with nomKATO allies that are similar to the NATO 
original.soe Why tamper with a successful instrument? Reworking 
one of its provisions might open a Pandara's box of changes that 
could ultimately kill the effectiveness of the document as a whole. 

These arguments are persuasive and can only be answered at a 
policymaking level. This author will not presume to prescribe an 
acrass.the.baard solution. Any renegotiation must be approached 
cautiously and might best be done countrybycountry. I t  might 
be advisable to amend each SOFA by memorandum of under. 
standing rather than rewriting the language of the basic docu. 
msnt. Much can be accomplished by means of informal diplomatic 
agreements. 

Trial in the host country is not absolutely necessuy. If 
Congress enacts extraterritorial jurisdiction. trial in the United 
States will be a satisfactory solution. given the small number of 
serious cases that host countries release to American authorities. 
Possibly the best argument for trial by United States courts 
abroad is that it would allow maximum exercise of United States 
jurisdiction. With this expanded jurisdiction, the United States 
could take greater responsibility for the control of its citizens 
abroad. and it would be in a better position to protect its citizens. 
These are important considerations to both Britons and Canadi- 
ans, but the Couert decision and Congress' delay at  enacting 
remedial legislation seem to indicate that they are less important 
to Americans. 

IV. CONCLUSION 
In Couerr, the Supreme Court struck d a m  court-martial 

jurisdiction over civilians and their amenability to the UCMJ in 
peacetime. The result was to eliminate United States extraterrito- 

'aSae, t n l i  aha, Panama Canal Treaty supra note 261 
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rial jurisdiction over civilians accompanying its forces overseas. 
Recourse to host country courts and administrative measures 
applied by American authorities are the only means presently 
available to deal with misconduct by these civilians. The inability 
or reluctance of host governments to accept jurisdiction in some 
cases involving American civilians creates the possibility of 
offenders receiving inappropriate punishment or no punishment at  
all. The United States policy of seeking waiver of host jurisdiction 
in as many cases as possible aggravates this situation. The 
number of case8 actually released to United States authorities by 
host governments is smail, but the potential for more serious 
problems exists. The search far B mlutian to the problem has been 
hampered by the Court's failure to clearly define constitutional 
guidelines, Congress' failure to enact legislation creating extrater. 
ritorial jurisdiction, and uncertainty about host nations' reactions 
to the implementation of any given solution. The three-stage 
solution proposed in this article takes these problems and our 
common law heritage into consideration, Pending congressional 
action an extraterritorial jurisdiction, the jurisdictional gap can be 
narrowed or eliminated through a policy of aggressive application 
of administrative sanctions coupled with encouraging the exercise 
of host jurisdiction. When extraterritorial jurisdiction is enacted, 
the above policy should be continued. but serious casea not 
adjudicated in host courts should be tried in the United States 
pending negotiation of agreements allowing the United States to 
try its citizens in host countries. Trial of offenders at the situs of 
their crimes is the mast desirable 1ang.range goal, but it is not 
essential to the elimination of the jurisdictional void. Above all, 
the United States should avoid solutions that could be perceived 
as deceptive means to operate United States courts on foreign soil 
without host country consent. 
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GOVERNMENT CONTRACTOR LIABILITY 
IN MILITARY DESIGN DEFECT 

CASES: THE NEED FOR JUDICIAL 
INTERVENTION 

by Commander George E. Hurley, Jr.' 

I.  INTRODUCTION 
The liability of government contractors for damages as the 

result of injury or death to military service personnel from 
allegedly defective military equipment continues to receive ineon- 
sistent judicial treatment. Government contractors have sought to  
share the federal government's sovereign immunity from tort 
liability. Supported by important holdings in McKay v .  Rockwell 
International Corp , I  government contractors have obtained sey. 
eral recent successes. The results. however, have been noticeably 
inconsistent. In the four years since McKay, there have been 
several decisions to test the MeKay criteria, as well as one 
applicable Supreme Court decision. United States v .  Shearer.l 
Numerous law review articles in this area 3 have been unable to 
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keep pace with this persistent problem. The Supreme Court 
recently agreed to decide the issue in Boyle u. United Technolo- 
gies C o r p 4  This comment updates the most recent law in this 
area prior to the Supreme Court's hearing of Boyle and offers a 
proposed scheme to help resolve this complex problem. 

11. GOVERNMENTAL IMMUNITY 
A. SOVEREIGN IMMUNITY 

The government contractor defense is an outgrowth of the 
doctrine of sovereign immunity, which precludes suits against the 
government without its prior consent.6 Government contractors 
attempt to assert this immunity under the government contractor 
defense.0 

With the expansion of activities by the federal government. its 
agents caused an increasing number of wrongs that would have 
been actionable if inflicted by an individual or B corporation, but 
which were remediless under the doctrine of sovereign immunity.' 
As the volume of federal activity increased, there were efforts to 
obtain relief through private bills in Congress.' Finally. in 1946, 
Congress enacted the Federal Torr Claims Act I€TCAI,* which 
constituted at  least a partial waiver of the government's m v e ~  
eigm immunity. 

B. FEDERAL TORT CLAIMS ACT 
The FTCA allowed injured parties to sue the government for 

the negligent acts of its employees.10 The Act pierced the shield 

the Go~srnmenl Confroci Dsfenro A n  l i l i to i )  Mmuiaciunrs Immuni fmm 
Products Lmbdit)>, 36 U Miami L Rev. 489 119621 

792 F.2d 413 14th Cu 19861. tori gmniad, 55 U S  L i l  1108 I U S  Jan 13 

'Cohens v Ylrmnm 19 U S  16 \%'hear! 261, 111-12 118211. United States Y 

'See Johnston Y United Stater, 668 F Supp 361. 366 ID Kan 19631 Sote.  
Manuircturrr for Pmdvefs Defmti&d> Designed b)  ihr Gorernrnenl .  

Ferer Y Unired Scales 340 U S  136 139-40 119501 
'For exmnle Conmess r n v e d  the eouernmenl'i lmmunltv m breach of contract 

19871  IN^ 86-4921 

Sherwoad. 312 U S .  664. 566 119111. 

Liability of 
23.B.C L. Rev 1046-49 119821 

. I  
aetrons againrc the government Id at 14G 

Umted Srates may be broughr 
[Flor "jury or loss of pmperly. or p e r i o d  miury or  death caused by 
the negBgenr 01 wangful act or O I N ~ S ~ O ~  of any employee of rhe 
Government w N e  acting within the imps of his office or empioy- 
ment. under circumstances where rhe Dnited Stacer if a prii,are 
person, would be liable LO the claimant in accordance wirh the Ihw of 

'28 U S C  $5 13461bl, 2671-2660 119621 [hereinafter FTC41 
'28 U.S C P 13461bi 119621. Section 13461b1 provides that clams agamic the 
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of government immunity that had existed since 1821; the FTCA, 
however. contained important exceptions that limited the 
government's liability. Among these were the exception excluding 
claims arising out the combatant activities of the armed services 
during time of WBT, and the important "discretionary funcrion" 
exception." The "discretionary function" exception, based on the 
separation of powers doctrine, was provided to allow military 
leaders and policymakers to make decisions without fear of 
reprisal in courts of law.'l These concerns also underlaid subse. 
quent Supreme Court holdings in cases concerning military 
discipline lofficerlenlisted relationshipsl, operations, training and 
readine~s . '~  The Court did not decide, however, nor has it since 
decided, any case involving design decisions by military personnel. 

C. FERES-STENCEL DOCTRINE 
Court holdings subsequent to the enactment of the FTCA 

significantly narrowed the scape of the government's liability. In 
Feres u. United States.14 the Court held that the United States, 
under the FTCA, is not liable to members of the armed forces for 
injuries sustained while an active duty resulting from the 

the place where the act or omission occurred 

' 2 8  U.SC. $$ 268001. 26801al 119821. Section 26801a1, the 'discretionary 
function" exception. provides that the government's assumptm of !iabhty under 
the FTCA does not apply to: 

Any elaim based upon en act or ommion of an employee of the 
Government, exercising due cue ,  in Lhe exeeutro~ of s ~zszute or 
regYlstian. whether or not such itslute or regulsl~an be v&d. or 
based upon the exercise or performance or the f d u r e  10 exereiae or  
perform a discretion- function m duty on the part of B federal 
agency or an employee of the Government whether or not the 
discretion involved be abused 
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negligence of others in the armed farces. The Court construed the 
FTCA as fitting into the entire statutory system of remedies 
against the government. including the then.existing veterans 
compensation system. The Court stated that the FTCA was not 
"an isolated and spontaneous flash of congressional generosity. I t  
marks the culmination of a long effort to mitigate unjust 
consequences of sovereign immunity from suit."lfi 

Despite persuasive considerations supporting liability in Feres, 
the Court upheld the government's immunity. Kevertheless, the 
Court acknowledged that the FTCA "does contemplate that the 
government will sometimes respond far negligence of military 
personnel" in eases not clearly falling under the exceptions 
provisions.16 

In Stencel Aero Enginrering Corp. v. United States." the Court 
broadened the scope of the government's immunity. In Stencel. 
the plaintiff was a National Guard officer who had been perma. 
nently injured when the ejection system of his fighter aircraft 
malfunctioned during ejection. The plaintiff sued both the United 
States and the Stencel Aero Engineering Corporation, the many. 
facturer of the ejection system. Stencel. in turn, crossdaimed 
against the United States Government in an indemnity action. 
The Court held that the FTCA precludes the United States from 
indemnifying a third party ISteneelI for damages paid by the third 
party to a member of the armed forces who is injured during 
military service.16 In reviewing its decision in Feres, the Court 
found three determinative factors: the distinctive federal charac- 
ter of the relationship between the government and members of 
the armed services: the availability of the Veterans' Benefit Act. 
which places an upper limit of liability on the government for 
serviceconnected injuries; and the effect that a suit by a member 
of the armed services against the government would have on 
discipline.19 

Thus, Feres precluded service members from suing the govern. 
ment for injuries sustained incident to service; Stencel extended 
the government's immunity to third party indemnity claims. In 
an intermediate decision, Laird u. h'elms.*o the Court held that 
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the FTCA does not authorize claims against the United States 
based on strict liability. With these decisions, the government in 
effect declared itself out of the game, leaving the injured service 
member or his survivors and the government contractors as the 
remaining participants. 

D. WITED STATES V, SHEARER 
In United States U. Shearer,*l the administratix of the estate of 

an Army private brought an action against the government for 
negligently causing the death of her son, who wa8 kidnapped and 
murdered, while off-duty, by another serviceman. The accused had 
been convicted previously of manslaughter but had been allowed 
to remain on active duty. The Court in Shearer stated explicitly 
that the first two factors an which the Feres decision was based 
were no longsr contralling.az Rather, the Court focused on the 
third factor.23 which involved two questions: whether the suit 
requires the court to second.guess military decisions, and whether 
the suit might impair essential military dis~ipline.~' 

The first question--a separation of powers argument-concerns 
the role of the judiciary in military matters. The Court 
stated "The complex, subtle, and professional decisions as to the 
composition, training, equipping. and control of a military force 
are essentially military judgments, subject always to civilian 
control of the Legislative and Executive Branches."2e The courts 
have attached great importance to the separation of powers 
argument in suits brought by military service personnel against 
government contractors. There has been no specific Supreme 
Court holding on whether military design decisions which result in 
injury or death to service members should be immune from 
judicial review, however. 

The second question-a "military discipline" argument-con. 
e r n s  suits brought by service personnel against their superiors. 
These suits would threaten the basic structure of authority in the 
military by: (11 allowing subordinates to challenge superiors in a 
civilian court, and (21 compelling members of the military to 

FTCA permits recovery only for a ' negligent or wrongful act or o m s i i ~ n , ' '  and 
thus precluded stnet hsbhly Id at 799 

*'lo6 S. Ct 3039 119861. 
"Id BC 304344 n 4, 80e supra note 19 and accomplnying text 
"Sss m p r o  note 19 and meompanying t a t .  
"Id at 3043 
"Chappell V. Wallace. 162 U.S. 296, 302 119631 !emphasis in onginall lquolvlg 

Gdligan v Morgan, 413 U S .  1. 10 1197311 
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testify against one another in a civilian court.26 The "military 
discipline" argument would not appear to be applicable to suits 
brought by service personnel against government contractors. 
Although the assertion of a government contractor defense might 
result in the introduction of potentially conflicting military 
testimony, this danger is considered, at least by some courts. to 
be 

11. BASES FOR LIABILITY 
With the government having declared itself immune from 

liability from suits by injured service members or their survivors 
under Frres-Stenccl, plaintiffs were required to sue government 
contractors directly. Initially, these cases were brought in actions 
for negligence, and less often for breach of express or implied 
warranty. After Greenman v .  Yuba Pozrr  Pmducts, I n ~ . , ~ s  
actions were also brought in Strict liability. 

Today. causes of action are often brought on all these 
grounds.20 As one of the elements in the negligence cases, the 
plaintiff has to establish that the defendant contractor owes a 
duty to the plaintiff.30 The government contractor's duty under a 
negligence theory is not to deliver B product without defects. 
Rather, the duty is to deliver a product without defects that are 
foreseeable. The foreseeability factor requires the contractor to 
anticipate the uses to which the product may be p~t.31 

The negligence actions have had mixed results. In McKay U. 
Rockwell International Corp , n 2  the court .declined to impose a 
duty on a Savy contractor to  test for latent defects because 
imposition of such a duty would make the contractor a virtual 
guarantor of the proper performance by the Navy of its inspection 
duties,sl This holding appears contrary to the same court's 
opinion in Boeing Airplane Co ii Brown 34 that the government's 

"Shaw v Grumman Aerospace Carp. 778 F 2d 736 143 111th Cir 198Ei 
"Id 81 112 
" 5 9  Cd 2d 67 371 P 2d 887 27 Cd. Rpfr 697 119631 
"See, e g .  Bynum Y .  FMC Corp 7 7 0  F Zd z56.  5 %  (Eth Cir 19851 Shau % 

Grumman Aerospace Corp. 778 F 2 d  736, 738 111th Clr 19661 
' A n  inlured plantiff pleading under a Chew ai neghgence muat esfabhsh four 

elements t o  recarar i l l  thar defendanr oned B duty LO plunhff. 121 that defen- 
dant breached that duty 131 that pluntiff suffered damages. and 141 that the 
breach rhs pmxlmsle csuse of the damages See !\ P r o ~ ~ e r  Law of Tarts 
6 30 (4th ed 197il  

"8rou.n b Chapman 301 F Zd 149 19th Cir 19628 
' T O 4  € 2d 144 19th Ca. 19831 e e i t  denied. 406 U S  1043 119811 
' I d  at 4E4 
'291 F 2d 310 19th Clr 15681 
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alleged intervening negligence in failing to discover and correct a 
defect which resulted in the fatal crash of a B.52 bomber did not 
relieve the contractor of its liability far the negligent manufacture 
of the aireraft.36 

In breach of warranty actions, an injured plaintiff pleading 
product liability has to establish that the seller made a reprssen- 
tation about the product; that  the plaintiff, a buyer, relied on the 
representation; that the representation was erroneous: and that 
the plaintiff was injured because of his or her reliance on the 
r e p r e s e n t a t i ~ n . ~ ~  Causes of action for breach of warranties also 
met with mixed results, especially with regard to the requirement 
of privity of contract. Although there have been few recent breach 
of warranty cases,S' the reinstitution of express warranties in 
some military procurement programs may make this form of 
redress more important in the future.38 

With the acceptance of strict liability far products defects in 
many jurisdictions after Greenman, plaintiffs have a third prong 
of attack. Under strict liability theory, the plaintiff does not have 
to prove negligence an the part of the defendant. The plaintiff 
has to prove, however, that the design defect was attributable to 
the defendant, and that the design defect was the proximate 
cause of the plaintiff's iniury.38 When a manufacturer of military 

"Id at 317. 
"The breach of warranty actions are based either on strict hahhty yl tori  or on 

breach of concract under the U ~ f o r m  Commercial Code See Restatement <Second1 
of Torts 5 402A eommenr m 119651. U.C C 55 2.313 ta  2.318. (19831 

' S o r  Montgomery Y Goodyear Tlre and Rubber Co., 231 F. Supp. 447 453 
(S D !Y Y I, affd, 392 F 2d 717 (2d Cn 19641, c e i l  denied, 393 U.S. 841 11968). See 
o k o  Brown v Catemdlar Tractor Co , 696 F 2d 246 253 !Sd Clr. 19821. yl whxh 
the court determined LhaL the government eontractor defense should not be h t e d  
to negligence CBYI~J  of scfmn. but should also apply to efrnet hsbhty  and breach 
Of warranty BCLIOIIJ. 

"See Miller, Liability and Relief o/ Oovernrn~ni Cmtmctors /or I ~ J Y M S  to 
Semrer M m b e r s .  101 Md L RPU 1, 36-31 119841 

"Reatatemenr ISecondi of Toru  g 402A 119661 defines s l m f  produel habht) as 
fdiows 

ll! One who sells any product in a defective condition unreasonably 
dangerous t o  the mer or ~oniumei or t o  his property IS subject LO 
Lahhty for physical harm rhereby caused t o  the ultunate user 01 
consumer. or t o  hls property d 

I81 rhe seller 15 engaged in the business of neuing such B product, 
and 

!bl I t  13 expected LO and does reach the mer or consumsr wehout 
substantial change m the condition m which it ia sold 

/a/ the seller has exercised di possible care in the p1epar8tmn and 
sale of his product, and 

Ihl the uaei or ~onsumei  has not bought the product from or 
entered into an) contractual relation wirh che seller. 

121 The ru le  rfafed m SubsecLmn Ill sppher although 
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equipment exercises discretion over a product's design and that 
exercise of discretion leads to a design defect. the manufacturer 
may be held strictly liable.40 Courts have seen the doctrine of 
strict liability as a means of distributing the risks of accident 
losses and reducing the level of accidents below that which would 
exist under a negligence standard of liability.41 

111. BASES FOR DEFENSE 
A. GOVERNMENT AGENCY DEFENSE 

This defense against liability of government contractors origi- 
nated in the government construction cases. In Yeorsley v W A  
Ross Construction CO.. '~ the Court ruled chat a contractor 
working for improvement of river navigation. in conformity with a 
contract with the government, was not liable for the damage to 
the plaintifps riparian land.43 This decision was an important 
foundation for the government contractor defense. The defense 

"The derlgn defect e s ~ e  must be diJtmgvished from the manufacturing defect 
eases. VI rhlch B defectlie pmduer i s  not manufactured lilre tho rest of the line In 
the lamer eases. strict product liability has obvious apphearian Coniequenfly the 
government contractor defeme ha? not been iucceaafully applied m manufacturing 
defect eases Srr Faster v Day d Zlmmermm. E02 F 2d 867. 874 15th Ca 19741: 
R h i t i e r  Y Haraell-Kdgare Carp.. 415 F.Zd 1010 1014-15 (6th Clr i9591. 
Montgomery v Goodyear Tlre d Rubber Co. 231 F Svpp 4 1 7 .  119 is D.N Y 
19841~ 

'These pnmary lusfificafloni af strict liabihty s e r e  articulated m Greenman L, 

Yvbe Power Products. Inc . 59 Cal. 2d 67 63 377 P Pd 54: 901 27 Cal Rptr 
697. 701 119631 Juarice Traynor. writing for a unanimou~ court stared "The 
purpose of such habihfy IS t o  ensure that the costs  of m u r m  resulrlng from 
defectire products are borne hi, the manufacturer? char puc such products on the 
markst rather than by the Inlured persons r h o  are poaerleii to protect 
themselves " Later earei reemphaslred the e m n ~ m i c  incenc~ves far product safety 
See, e g  Cronin v J B E Olson Corp, 5 Cd 3d 121 129. 501 P 2d 1153, 1169 
104 Cal Rpli 133. 439 119721 Courts h a w  seen ICIIC~ liablllfi 85  B means of 
providing financial incentires for manufacturers IO reduce rhe level of accldenfs 
where the coif of avoidance IS le31 than the cost of parenrial accldenfs S e e  Crsln 
Sfnet Lirbilif> for D e f e c t i ~ e  B u r m e i r  P i e m i m i  One Step Be)ond Rolifand and 
G ~ ~ ~ ~ ~ ~ .  22 UCLA L ~e~ 520 a 2 9  30 I I  

present. It may be difficult Lo prme because of the complexlcy af modern 
manufacturmg proeeiier S r r  ' 8  Escola j Coca Cola Bottling Co 21 Cd 2d 
463 467 150 P Od 136. 443 119161 ITraynor. J concurrmgl Thus in P I B C ~ I C L  
strlci habh iy  LQ better svifed co create safety mcennvei See Orsm. mupw st 829 
See d m  rMcKo). 704 F Zd ~r 461-63 in uhieh the ~ m r r  rsaerared four princlpd 
pohci reasons for impo~ing strict product habihf) enrerpriie liabihti market 
deterrence. compensarion and Implied mpresenrsfion of safeti .McKo) hoawer 
concluded thar these pohc) reasons were not appropriate for milifarv members 

One further lusrrflcaridn for l t r m  llab 

"309 U S .  15 119401 
,'Id 81 20.21 
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was actually B government agency defense because the contractor 
was simply acting as an agent, or officer, of the government 
acting on the government's behalf. The holding was not a 
particularly venturesome one for the Court since, no matter what 
the decision, the plaintiff still had a remedy."* This situation is 
different from current government contractor eases where, if the 
contractor is found not liable, the plaintiff is left without a 
judicial remedy. 

This agency relationship has been found infrequently in con. 
tracts between the government and military manufacturers. For 
example, in Whitaker v. HarwellXilgore C0rp.,~5 a ease involving 
an action against defendant manufacturers of grenades and fuses, 
the court held that the manufacturers were independent contrac- 
tors, separate from the government, and not entitled to sovereign 
immunity.de Nonetheless. Yeorsky and its companion construction 
cases have served a8 important precedents far all types of suits 
against government cont ra~tors .~ '  

B. CONTRACT SPECIFICATION DEFENSE 
Closely aligned with the government agency defense is the 

contract specification defense, which had been introduced even 
before Year~ ley . '~  This defense, which is based on negligence 
principles. provided that a contractor would not be liable for 
damages incurred from complying with specifications provided by 
another unless those specifications were so obviously defective 
and dangerous that a contractor of ordinary lreasonablel prudence 
would be put an notice that the work was dangerous and likely to 
cause injury.4g In other words, the contractor could not proceed 
blindly while ignoring an obvious hazard, but, on the other hand, 

"The government had mphediy promaed to  compenaate the piaimiff landomer 
for what mounted to B t&mg of his land by the government. Id at 21 

' 418 F.2d 1010 l5ch Crr. 19691. 
"Id at 1015 The court held that the manufacturer UBI not the agent lor d te r  

ego1 of the government even though the h i e $  manufactured under contract by o m  
defendant uer8 inipected by the government on goverment.prowded and 
government.eernfied x-ray equipment. The second defendant manufactured the 
grenades from Lhe fuse8 and other government-owned malend VI B government- 
ouned piant 

'See To2er Y .  LTV Cow, 792 F.2d 403, 405 14th C r .  19861, Koulwubos Y 

Boemg Vertol. 155 F.2d 352, 354 13d Cir 19861, YcKay V. Rockwell Int'l Corp.. 
704 F 2d 444, 448 19th Cu. 19681. Myera V. United St~Les, 323 F 2d 580 19th Ca  
19631 In TS "Agent Orange' Praduct Liability Litigation. 534 F Svpp 1046, 1055 
n 2  1E D N Y  19821 B u t  see Shaw v O m m a n  Asrospace Corp, 7 7 6  F.2d 736, 
739-40 i l l t h  Cir 19851 snd Q n u m  Y FMC Corp 770 F 2 d  556, 584 (5th Cx 
19851, in which the c ~ u r f s  refused fa apply the government agency defense 

"Ryan V. Feeney & Shsshan Building Co ,  239 I.Y 43, 146 N.E. 321 119211 
'*Id at  321-22 me elso Resisieminf isecondl of Torrs 8 404 eommenl B 119661 
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he could not be expected to have the design expertise of the 
owner. Special knowledge and expertise could subject the contrao. 
tor to a higher standard of care, howeve~.~o 

The contract specification defense wab successfully advanced in 
Sannar U. Ford Motor C O . ~ '  and Cosabianca v Casabian~a.~~ In 
these cases, the court found that the manufacturer had no 
discretion in the design specifications submitted by the govern- 
ment.se These cases bore strong similarity to the construction 
cases. which were cited in both opinions.54 

The contract specification defense applies to products for which 
specifications have been drawn up solely by the government. The 
occasions for its application are becoming less frequent because 
the military now relies more on private contractors to formulate 
detailed design specifications. When they occur, however, the 
contract specification mgument provides an effective defense 
based on strong legal precedent. 

C. TRADITIONAL DEFENSES 
Not only did contractors typically advance the contract speeifi. 

cation defense, but they also asserted traditional defenses of 
assumption of risk. contributory negligence, and lack of privity of 
contract. Today. the effectiveness of these defenses will vary 
depending on the jurisdiction and the type of action brought. The 
defenses of assumption of risk and contributory negligence can be 
brought in both negligence and strict liability actions. However, 
these defenses have been limited by some courte. For example, in 
Montgomery U. Goodycai Tme & Rubber C O . . ~ ~  a case involving 
the death of service members in the crash of a Navy dirigible. the 
court held that, although the service members had volunteered for 
such duty. it could not be said. as a matter of law, that they had 
assumed the risk of the crash. All the elements of assumption of 
risk had not been met; specifically, the court determined that the 

'Johnston Y Dmted States. 563 F Supp 361, 354 ID Ksn 19831 
'-Sanner L, Faid Motor Co. 144 N J Super 1 364 A.2d 43 119151. a f fd  154 

upm 407, 311 A 2d 806 119771. c e i t  denied. 15 P J 615 384 A Zd 846 

rabianca \ Casabrmca 104 Misc 2d 343. 128 N Y S 2d 400. aff d .  79 A.D 2d 
1111 119811 
"In bath CBBBB Che court s a n t e d  summary judgment Io the defendant 

government co"LractorD. 
''Sannei 144 N J Super a i  5.  354 A 2d at 16 Casubiania 104 Mine 2d sf 360 

423 1 Y S Zd BL 402. 
"Montgomery Y Goodyear Tlre & Rubber Co., 231 F Supp. 441 1S.D N.Y I, 

W d  392 F.2d 717 l2d Cir 19541, cerf denied, 393 U.S. 841 119681 The crash was 
attributed LO defects rn the ( / e m s  of rhe dlriable Q sfruelure 
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plaintiffs' knowledge of the risk could not be assumed.66 Similarly. 
same jurisdictions do not apply contributory or comparative 
negligence to strict products liability claims, typically an the 
formal ground that strict liability is not neglipnce.s' 

MacPherson U. Buick Motor C0.58 abandoned the defense of lack 
of privity in negligence actions, and foreshadowed its abandon. 
ment in strict liability actions. In some jurisdictions, lack of 
privity is etill a defense in breach of express warranty actions; 
courts have held, however, that  lack of privity is not a defense to 
a charge of breach of implied warranty.'Q 

D. GO VEWMENT CONTRACTOR DEFENSE 
In the vast majority of present day cases. contractors exercise 

some discretion or a great deal of discretion over the design of the 
military product. In these cases. the contractors have asserted a 
broad affirmative defense-the government contractor defense-to 
acquire the same immunity that the government enjoys under 
Feres.60 

The key elements of the government contractor defense are a 
wide variety of public policy arguments.el Some courts have 
considered these public policy arguments to be 80 compelling that 
they have denied recovery under strict liability causes of action, 
even when all the elements of strict liability were apparently 
met.a2 

The government contractor defense has become confused by 
same courts with the negligeneebased contract specification 
defense. The confusion is becoming even more widespread because 
cause8 of action far military product Liability are now commonly 
brought in both negligence and strict liability. In addition, there 
has been a growing trend to assert the government contractor 
defense as a defense for breach of warranty, strict liability, and 
negligence actions. In Tore? V .  LTV CorpIB3 the court held that 

,'Id at 451 
4 F Harper, F Jamer & 0 &a). The Law of Torts 313 119861. 
217 N Y  332, 111 N E  1060 119161. 
Montgomery V. Ooodyear T m  & Rubbar Co,  281 F Supp at 461. 

-At the same time. government contrsctors ud also arme the contract 
apecificatmn defense whch m effect. becomes e subset of the government 
c~nf r sc to i  delense 

* S e e  infra text aecompanymg notes 31-89. 
"See Torrr. 792 F 2d at 406: McKa), 704 F Zd ar 6499.50: In re "Agent Orange" 

Raduct Liabhfy Litigation, 534 F. Supp. 1046, 1054 n I 1E.D.N.Y. 19821. 
"792 F.2d. 403 406-08 14th Clr 19861 Iciflng Tdstt Y. J I Case Co., 766 F.2d 

SBI, 597 n.3 17th CL 198511 
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the government contractor defense applies to design defect cases 
based on negligence andror breach of warranty claims. as well as 
to strict liability claims. 

IV. CURRENT GOVERNMENT 
CONTRACTOR DEFENSE STANDARDS 

A. GENERAL 
The various standards the courts have used to determine 

whether to allow the government contractor defense have caused 
considerable confusion. These standards have been extremely 
inconsistent. with little apparent consideration far very different 
fact patterns. In other cases, the courts have shown a lack of 
understanding of the military weapons procurement process. or an 
inability to keep up with the numerous changes in that process. 

B. IN RE "AGENT ORANGE" PRODUCT 
LIABILITY LITIGATION STANDARD 

In the complex In re "Agent Orange'' Product Liobilit) 
one of the significant issues before the court was 

whether the contractors could properly invoke the government 
contractor defense. The case was a class action by Vietnam 
veterans and members of their families against defendant.chemical 
companies. The plaintiffs asserted claims in negligence, breach of 
warranty, and strict liability. In the first litigation. the court. 
although denying the defense's motion for summary judgment. 
ruled that the government contractor defense could be raised in 
future phases of the litigation, on the basis that the defendants 
were forced to manufacture "Agent Orange" under Circumstances 
carefully controlled by the gavernment.s5 Citing the construction 
cases. the court also addressed considerations of fairness and 
public policy that would oppose the imposition of liability on "the 
otherwise innocent A n  additional policy argument 
was that imposition of liability would render the government's 
immunity meaningless since the contractor would just increase 
prices to cover his risk of loss.6' According to the court. these 
policy considerations would take on increased significance when 
dealing with products such 8s military ordnance in wartime 
where, as in this case, the manufacturers were (or claim to have 

"506 F Supp 762 IE D P Y 19001 
"81d at  794 
"Id st 793 
'.Id at 7 9 1  
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been) compelled to produce the product without the ability to 
negotiate specifications.68 

This government contractor defense was essentially a contract 
specification defense. because the contractor. although an expert 
in the field, apparently had no discretion in formulating the 
specificatioms8 The entire risk was assumed by the government. 
Interestingly, this defense has been proferred in many eases since, 
where the contractor has had enormous discretion in the design 
and specifications process and where wartime scenarios have not 
been involved. 

In the next major phase of the litigation," the court held that 
the chemical company defendants would be entitled to a judgment 
dismissing all claims if they established that: 11) the government 
established the specifications for "Agent Orange"; 121 the contrac 
tar complied in all material respects with the specifications; and 
(3) the government's knowledge of the haards  of the finished 
product was at  least equal to that  of the contractor:' 

These elements caused immediate consternation in the Agent 
Omnge case and forecast certain problems for future cases. 
Plaintiffs argued that, with respect to the first element. the 
defendants had the burden of showing that they had neither 
direct nor indirect responsibility for formulating the product 
specifications, and that the government had sufficient expertise to 
exercise independent judgment with respect to the dioxin contami- 
nation of "Agent Orange." The court rejected the argument and 
held that the defendant need only prove that the product it 
supplied was a particular product specified by the government.73 
Instead of limiting the discussion to the particular nature of the 
product, the wartime environment in which the product was being 
used, and the extent of government compulsion invoked on the 
contractor to manufacture the product, the court established 
broad criteria that  could be used in future eases of an entirely 

.&Id 
"The msnufaclurer'r innocence has been questioned Becauie a i  the 

manvfafrurrr Q experris~. there was mme widenee thar the manufacturer knew 
more or at least as much as, the goiernmenr about the manufacfvrmg 
production, handling. and marketing of the product Srr Sote,  The Essenct of the 
Agent Omngr Litiganon The Gorrmrnent Canlrocf Drfenie.  12 Hafatra L. Rev 
1006.06 io06 nn i m e z  ,1981, 

"In l e  "Agent Orange' Product Liablty Litigation. 634 F Supp 1016 
1E.D S.Y. 19821 

I d  at  1055 
'*Id BL 1056. 
'Id 
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different nature.74 The court finally acknowledged, in almosr an 
afterthought, that the government contract defense would be 
more restricted "if it should appear that the contract set forth 
merely a "performance specification," as oppoaed to a specified 
product."'b This statement was inconsistent with the burden of 
proof standard that the court had just promulgated. 

The court treated the single most controversial issue-whether 
the government contractor defense can be applied in a strict 
products liability action-in a single f o o t n ~ t e . ' ~  The court stated 
that the policies behind the government contractor defense 
override considerations which might otherwise impose liability on 
a manufacturer. "Considerations of cost, time of production. risks 
to participants, risks to third parties, and any other factors that 
might weigh on the decisions of whether. when, and how to use a 
particular weapon. are uniquely questions for the military and 
should be exempt from review by civilian  court^."'^ The court 
then concluded that as long as the contractor fulfills two duties- 
the duty to comply wirh the government specifications, and the 
duty to warn the government of risks or hazards related GO the 
weapon of which the contractor has knowledge-then the contrae. 
tor is exempt from liability whether the theory be negligence or 
strict liability.'B The imposition of "duty" requirements in a strict 
liability context furrher confused this already entangled area. 

C. McKAY l? ROCKWELL INTERNATIONAL 
CORP. STANDARD 

McKay 79 has been much discussed Nevertheless. viewing the 

.'See Black v Furehdd Industries. So 84-C-2923 IE D N  Y Jan 17 19861 
reDanfed hn part m 5 Lloyd's Awanon Lau 2 1.4~1 1. 19861 This ease mvolved 
the facal crash of an Ai r  Force A-10 aucrafc due to an alleged design defecr m the 
fight conlid system Applymg the Agent Orange test. the court found that the 
contractor UBL nor Lable heeauie ill the A n  Force had proiided the contractor 
with detded design specifications and had retuned ~ L r m  eonrrol over ths 
contractors uork, 121 the eonrraer~r hrd compiled uirh rhe speelficaclani. and 
131 rhe goiernmenf'i knarledge about the hmards W B Q  at least equal t o  that of the 
contractor With respect t o  the iasr elemenr the evidence shaved rhar the .An 
Force had had preimus concerns ahout the flight control qsfem the cmtraccor 
had submared m enpeering change proposal whch the ?.a Farce had raccrsd. 
and the 411 Force land prewmably the contractarl UBI B X B I ~  of st  least 33 
incidents mvohmg the &ghr eontml system resulfmg m seierd fardlrlei 

Agent Orange 534 F Supp sf 1066 
. ' Id  BL 1054 n 1 
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case four years after the decision. in the context of later cases,81 
sheds additional perspective. McKay pronounced the applicability 
of the government contractor defense to strict liability actions.82 
In &Kay, the widows of two Navy pfi0tS Mled in separate 
crashes of their RA.5C aircraft brought actions against the 
manufacturer of the aircraft and its ejection system. The court 
held that a supplier of military equipment is not liable for a 
design defect where: the United States is immune from liability 
under the Feres doctrine: the supplier proves that the United 
States established, or approved, reasonably precise specifications 
for the allegedly defective military equipment: the equipment 
conformed to those specifications: and the supplier warned the 
United States about patent errors in the government's specifica. 
tions or about dangers involved in the use of the equipment that 
were known to the supplier but not to the United Stetes.88 

The court introduced several policy arguments to support its 
holdings. First, the court said that holding contractors liable 
without regard to the extent of government involvement would 
subvert the FerwStencel  doctrine because military suppliers 
would pass on the costs to the g o ~ e r n m e n t . ~ ~  Judge Alarcon 
argued in dissent that  neither Feres nor Stencel addresses. limits, 

S ~ N I C O  Members, 104 Mil L. Rev 1 119641, Note, Oouommenf Confmctor 
Defense Shvnng thn Pmiectire Cbok of Sowreign Immunity Aftor MCKBY Y. 

RoehweU h t e r n a t m d  Corporation. 37 Baylor L Rev 181 11985l. Note, the 
Errmee of fhr Agent Oionge Litigvhon Thr Oouemmenr Contmcr Defense, 12 
Hofrlra L. Rev. 9S3 119841: Note, The Gouemmmi Contmctar Defense and 
Manufoerurerr of Military Equipment: MeKay v RaekweU International Corpora. 
tian 21 Haus. L. Rev. 866 118841: Sole ,  Thr Goueinmani Contract 
Dsfenre Should Manufacturer Diocrrnon Preclude Its Liability, 37 Me L. Rev. 
167 119851, .A'otafr McKoy Y Rmkmeil Infernnnonal Coporonon. N o  Compulsion 
Required for Oouernmeni Contractor Defense. 28 SL. Louis, U.L.J. 1061 119841: 
Nate, The Oouemmeni Contractor Defenra Pieseming the Gauammmt's Dzscm 
tionary Design Deeirronr. 57 Temp L.Q. 697 119841. 

"See Boyie v United Teehnologles Corp., 792 F.2d 413 14th Cr. 19661. e m  
panted, 55 U.S L.W 1106 1U.S. Jan. 13, 19671 !No. 86.4921: Dowd v Textron Inc, 
792 FZd 409 14th Cir 19661; Shaw v Gmmman Aerospace Corp.. 778 F.2d 736, 
741.45 111th Clr 19851 leourt acknowledged the MeKay standard but refused to 
Bppiy ,ti, In re A n  Crash Disaster at M m h e i m ,  Germany. 769 F 2 d  116. 122 13d 
Clr 19651, Koutsovbos V. Boemg Vertol. 756 F.2d 352. 356 13d Cr. 19661 lcoyll 
acknowledged the McKay standard but applied the Agent Omnge standard): Tiller 
Y J.1. Case Co. 766 F 2 d  591. 597 17th Cir 19851, McLaugh!m Y SLorsky 
Aircraft, 148 Cai App 6d 203, 210.12. 195 Cal. Rptr 184. 768 119831 1MeKoy 
rcandard apphedl 

"See 0110 B r o m  Y Caterpillar Tractor Co , 696 F 2d 246, 253 13d Clr 19621. 
whirs the COUII upheid the use af the g~veinmeni contractor defense in B rlnet 
habrlity claim by B serviceman vlivred vue  operstmg B bulldozer manufactured 
by the defendant 

"MeKay, 704 F.2d at 461 iemphsss added,. 
"Id at 449. Thia was the s m o  arg~menl made m I n  I# "Agent Orange" 

Product Liabhty Lmgsfmn. 506 F Supp 762. 770-71 IE D.N.Y. 18801 
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or precludes Contr'Bctor liability to military personnel who are 
injured while using defectively designed equipment. The Feres. 
Stoncd doctrine, he reiterated. is concerned exclusively with 
government, not contractor, liability. In fact, the language in 
Stencel implies recognition of causes of action by service members 
against a military contrmto*.= 

Secondly. the court felt that holding military suppliers liable for 
defective designs where the government had 6et or approved the 
design specifications would thrust the judiciary into the making 
of military decisions. Citing Stoncel, the court argued that trials 
on design defects where government specifications are at  issue 
would involve second.guessing military orders. and would often 
require members of the armed services to testify in court as to 
each other's decisions and actions, thereby adversely affecting 
discipline.86 The dissent discounted the effect on military disci- 
pline, citing the hypothetical offered in Justice Marshall's Stoncel 
dissent in which a contractor. sued by a civilian, might cross- 
claim against the government. In such a ease, there would be the 
* m e  chance that the trial would involve second.guessing of 
military orders and testimony by military members as to their 
ac t ion~.e~  

Thirdly, the court noted that. in setting specifications for 
military equipment, the United States is required by the exigen- 
cies of its defense effort to push technology to its limits and 
thereby to incur risks beyond what would be acceptable for 
ordinary consumer goods.88 Finally, the court argued that a 
government contractor defense provides incentives for suppliers of 
military equipment to work closely with the military in the 
development and testing of military equipment. The court, how. 
ever, did not explain its position that such close cooperation 
would encourage "fixing the locus of responsibility for military 
equipment design with more precision than is possible under a 
system where the government contractor rule [defense] is not 
allowd."~a I t  could be argued that such a position doesn't fix the 
responsibility on anyone, leaving the injured party with no 
judicial remedy. 

"704 F 2d at 450 
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The crux of the strong dissent by Judge Alarcon is that the 
government contractor defense would too easily allow contractors 
to shift to the government the responsibility for the safety of 
their designs. With the test proposed by the majority, any 
cantractor who secure8 approval for design specifications would 
be immune from unsafe design liability. The dissent argues that 
the element of compulsion must exist before the government 
contract defense is avaiiable.QO 

In Bynum U. FMC Corp.,s' a National Guardsman, injured in a 
training mission, brought an action against the manufactvrer of a 
military cargo carrier. The plaintiff made three objections to the 
adoption of the MeKay test: first, that the government contractor 
defense should be limited to those circumstances in which the 
contractor had been compelled to manufacture the product; 
second, that the government contractor defense should be limited 
to products that  incorporate the newest technology, or when the 
formulation of the designs requires special military expertise; and 
third, that  the military contractor should have to demonstrate 
that  it warned the government about all defects or dangers of 
which the contractor knew or should haue knoiun.92 In finding for 
the defendant-manufacturer, the court rejected plaintiff's a r p  
ments and applied the MeKay standard.83 The court reasoned 
that the increased standard of care imposed by the plaintiff's 
warning requirement proposal would compel the contractor to 
conduct a much more extensive evaluation of the design specifica. 
tions furnished by the government and to engage in testing not 
required by the government contract. resulting in increased cost 
and time delays.84 The court also noted that the type of accident 
involved in this case had never been k n o w  to have occurred 
previously. This fact presumably contributed to the court's 
determination that the contractor had met the McKay warning 
criterion, which required the contractor to w m  the government 
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of dangers known to it hut not to the government.ej 

Three recent Fourth Circuit cases. Torer U. LTV Corp.,@6 Dowd 
v .  Textron, Inc.," and Boylo v United Technologies Coy 96 

strongly reaffirmed the MeKay test. In Tozer. a Navy pilot was 
killed during a high speed, low altitude flyby of the aircraft 
carrier USS Kitty Hawk when a panel e r n e  off in flight, causing 
him to lose control of his RF4G aircraft. Tozer's wife and 
children brought a negligence and strict liability action against 
LTV Corp. alleging that the death occurred hecause of a defective 
design of the panel, which was a modification to the airplane. The 
Fourth Circuit reversed the district court and held that the 
government contractor defense applied.09 The court emphasized. in 
strong terms, the benefits of the defense in advancing the 
separation of powers and safeguarding the military procurement 
prOCeSS.'00 

With respect to the separation of powers thesis, the court 
stated "It is difficult to imagine a more purely military matter 
than that at  issue in this case-the design of a sophisticated 
reconnaissance craft that was flying, on the day of Tozer's death, 
some 50 to 75 feet above the surface of the water at a speed of 
i00.550 nautical miles per hour. . . . Here, however, the jury was 
invited to 'second.guess military decisions' and to judge the 
design of a Navyapproved aircraft.. . . These are judgments. 
however, which lay men and women are neither suited nor 
empowered to make..  . .While jurors may possess fmiliarity and 
experience with conmrner products. it would he the rare juror-or 
judge-who has been in the cockpit of a Navy R F 4 G  off the deck 
of a carrier on a low level. high speed flyby maneuver." 'OL 

The court was also concerned that permitting recovery for 
design defects. under any theory of liability. would risk altering 
the nature of the procurement process. Specifically, the court felt 
that. in the absence of the government contractor defense. there 
would he a decrease in contractor participation in design an 
increase in the cost of military weaponry and equipment. and 
diminished efforts in contractor research and development.'Oz 

5 U S L W  1100 IUS Jan. 13 
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Thus, the court held that the defense contractor's participation in 
design, or even its origination of specifications, does not consti- 
tute a waiver of the government contractor defense so long as 
government approval of design "consists of more than a mere 
rubber stamp." 

D o w d  v Testron, Inc.10' involved the crash of an AH.1S 
helicopter at  the Naval Air Test Center. Patuxent River, Mary. 
land, and the death of its two pilots. The design defect that 
allegedly caused the mishap is k n o w  a8 "mast bumping," a 
phenomenon that occurs during certain flight conditions where the 
hub of the rotor may strike the mast. In tho worst ease, the 
result is catastrophic; the rotor severs the mast and separates 
from the helicopter and the helicopter can no longer fly, The 
"mast bumping" phenomenon had been documented in the H.1 
series helicopters since 1967.105 The D a w d  accident occurred in 
1981-over 20 years after the introduction of this rotor system 
into the military's inventory. In the meantime, numerous design 
fixes had been proposed and evaluated to correct the problem, 
short of redesigning the entire system; none of these proposed 
corrective actions were incorporated. however. The Fourth Circuit, 
in reversing the lower court, reiterated that it was not the 
province of the judiciary to question the military's judgment in 
the matter: 

T h e . .  ,instaliation of the 540 rotor system in the AH.1S 
helicopter may reflect the Army's judgment that. despite 
the defects alleged in this tort suit, the equipment had 
largely accomplished its mission m d  proved its military 
worth. I t  may reflect the Army's view that any alteration 
of the rotor system entailed increased risks or costs. I t  
may simply reflect the Army's disinclination to tinker 
with a system that had over time worked well enough. 
Whatever reasons, it is not up to the jury to second.guess 
this military judgment.l06 

" I d  e t  407.08 leiling Schoenharn v B m n g  [In re A n  Crash Diiasfei sf 

'V92 F Zd 409 (4th Crr. 19861 
" I d  81 411 In 1973. rhe Army prepared a report of 46 lnrtancer of mast 

humping Inor all these inrtances resulted in catastrophic mshspsl between 1967 
and 1972 The report eoneluded Lhai the teetering rotor iyetsm had unstable 
characlenrficr. and recommended further study af the problem I d  

-Id at  412 Following two more fatal accidents caused by mast humping. the 
U S  Naval Test Pdof School at  rhs S a d  An Test Center replaced the AH.l 
helicoprers with UH.60A helieoptera-hehcopterr without teetering rotor sys 
temp-for vas m rhe mlruefron of lesi pdot reehmques durvlg dynarmc r n a n ~ u v e ~  
ing testa 

Msnnheim Germany], 759 F 2d 116, 122 13d Cn 198611 

237 



MILITARY LAW REVIEW [Vol. 117 

In Boylo V .  United Technologies Corp..'or the family of B Marine 
Corps aviator who drowned after the crash of his CH.53D 
helicopter brought suit against the manufacturer, alleging negli. 
genee and breach of warranty in the design of the co-pilot's 
escape hatch and the rework of the helicopter's flight control 
system. The Fourth Circuit again reversed a lower court's finding 
for the plaintiffs and reaffirmed the applicability of the military 
igovernmentl contractor defense as reiterated in Torer. The court 
determined that the back.and.forth discussions between the manu. 
facturer and the Navy during the design of the helicopter, and the 
Navy's review and approval of a mock.up design of the cockpit 
with all the instruments. flight controls, and emergency escape 
hatches installed. constituted sufficient government approval of 
the design to meet the Toier IMcKayl 

The accident was most probably caused by the introduction of a 
metal chip into rhe pilot valve of the hydraulic servo that 
actuates the flight controls. The court did not, however, consider 
whether the military (governmenti contractor defense would apply 
to negligent manufacture or overhaul of the flight control servo 
system because the manufacturer's liability could not be estab. 
lished.lOg 

D. THE McKAYIAGENT ORANGE HYBRID 
Armed with the controversial guidelines from Agent  Orange and 

McKay, other federal district courts and courts of appeal tried to 
refine the criteria by applying their own modifieatians. In 
Koutsoubos v Boeing V e r t ~ l , ~ ~ ~  the Third Circuit combined the 
standards of MeKay and Agent  Orange. In  Koutsoubos. the 
administrator of the estate of a Navy crewman killed in a 
helicopter crash brought a wrongful death action against the 
manufacturer, alleging that the death was caused by design 
defects in the helicopter. Boeing Vertol contended that the 
government contractors who supply products made to government 
specifications are shielded from liability to third parties.lLL The 
court adopted the three standards of Agent  Orange. but also 
recognized the McKay government approval exception.ll2 

792 F 2 d  113 (4th Cir 19861 rei8 gmntsd. 5 5  U S L T V  1108 IUS  Jan 13 

at 414-15. sea supra nore 83 and ~ccompansmg text  

F Zd 352 13d Cu 19851 

at 855 In Kaulsoubor the court recognlred the McKoy "estabhshed or 
approled ILandard. the court dld not feel. hanerer chat rhe facrs of the C B I ~  
required adoption of the standard 
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In In re Air Crash Disaster at Mannheim Germany. the same 
court went ever further.113 The court now construed the first 
prong of the Agent Orange test-that the government must have 
"established" contract specifications for the product-to mean 
that the government must have "established or approved, the 
contract specifications, even if the majority of the product's 
specifications originated with the contractor.114 Thus, the Agent 
Orange criteria, which were originally established for wartime 
ordnance under conditions in which manufacturers were 
"compelled' to supply the products. were now applied. with a 
modification from McKay, to aircraft design defect cases. The 
court readily acknowledged the problem of interpreting the 
requirement that  the government "establish" the specifieation.11s 
But by first recognizing and then adopting the McKoy "estab. 
lished or approved" standard, the court failed to provide any 
specific guidelines at  all. The government will always finally 
approve the detailed specifications. Thus, by the court's logic, the 
contractor would never be liable. 

E. THE MILITARY CONTRACTOR DEFENSE 
TEST OF SHA W V. GRUMMAN AEROSPACE 

CORP. 
The McKay standards were applied with varying degrees of 

succea8 by other courts.11B However, some of the real problems 
with applying such a general set of standards to different fact 
situations were brought out in Show V .  Grumman Aeiaspnce 
Coip."' In Show, the survivors of a Navy pilot killed during a 
night catapult launch from the aircraft carrier USS Constellation 
brought a wrongful death action against the government contrac. 
tor that  had manufactured the A.6E aircraft and its allegedly 
defective stabilizer system. The plaintiff brought actions in 
negligence. breach of wmanty .  and strict liability. Shaii. criticized 
the McKay criteria and their underlying public policy rationale."s 
The court recognized the government contractor defense (termed 

"769 F Zd 116 13d Ca. 19861. This case involved the crash of an Army CH.47C 
Chinook' hebopter ne- Ymnheim. Germany killing all 46 crew members and 

paarengers The mishap was caused by a f d u r e  of rhe synchronization shaft vhich 
connects the two rotor ~ys fema of the tandem rotm heheopter Invesr~gstarr 
determined that the fdure WBQ caused by msufficmnt lubricarian of a piman 
assembly t o  the fornard mun rotor transmission. 

"Id a i  122. 
"Koutmubor 766 F.2d at 366 
"See supra note  31 

778 F Zd 736 (11th Ca. 19861 
' 7 d  at 141-45. 
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the military contractor defense by the courtl.llQ The court. 
however. carved out a narrow exception to its application to 
product liability law and offered a modification of the McKay 
rule. 

The court's criticisms of the policy rationales of McKay were 
similar to those expressed by Judge Alarcon in the McKay 
dissent.12' The court argued that holding a contractor liable in 
these eases would not subvert FerosStencel: even if Some of the 
contractor's costs were passed through to the government, the net 
costs to the government might be less if the tort incentives 
resulted in bettepdesigned aircraft that would be invalved in 
fewer costly accidents.:22 

The court also noted that the limitation of government liability 
rationale behind the Fems.Stence1 doctrine may no longer be 
controlling after United States i; In addition. suits by 
military personnel against government contractors would not 
i m p u  essential military discipline. Feres and Shearer involved 
suits by military subordinates against their supenors. In  govern. 
ment contractor cases, there is no challenge of a superior officer 
by a subordinate. and there is a negligible risk of conflicting 
military testimony in such 

After an i-depth discussion of the design specifications prob- 
1eml~j-m area that previous courts had seemed to evade-the 

'The courc recognized the goiernment contractor defense exclusively on the 
cheory thac the eonstirutional repara~mn of pouerr compels the ludmar) GO defer 
t o  mllllarv decisions LO use a l emons svsfem deslmed hu m mdeosndeni . ,  ~. 
eonfraefor: despite tho nski t o  rerviee members I d  ar ill 

, r i  

"'McKay, 104 F 2d st  456-61 i.4lareon J ,  diesenringl $e# supra text  amompan)- 
ing ~ C D J  64-90 The Shah court criciciied three of che four M e K q  p o k y  
rationales agreemg only with the ieparacm of p o w r s  argvmenf that compels the 

my t o  defer t o  mlhfary decisions ahout the use of weapons syafemi 
hou 178 F 2d ar 741-42 
e supra text accompanying notes 22-26 The significance af Shiairi  t o  

goiernment contractor defenae cnsei 13 unclear On the one hand the Court aeeme 
t o  suggest that the goiernmenV3 limitation of hahdit) LQ no longer ~ ~ e r o i a n c f  
kherhs1 rhis uould help or hurt g~vernmeni confracfoii 15 arguable i l irh B 
reduced shield of ~mmumty. the C O ~ ~ I B C ~ O T ' J  shield could also he leisened. On the 
other hand the gowtnmenl mghr  he wllling t o  m e p t  liability m disputed C B B P B  
where the c o n n a c f ~ i  mrght orheraise he held liable Bscau~e  of the particular 
facri m Shearer however Khich involved only mdifary partlea and clear issues of 
d f a r v  discipline and authorfy Che comparisons uifh government conrracrar 

C O Y I ~  dnlded specjficafmr into t w  types 111 delded.  preciee and 

re gudifafrie apecifmalrons. such 8s 

cases are LOO ~ B ~ Y O Y Q  Srr infra noms 134-38 and accompmymg text 
j/. 7 7 8  F Id sf 742.13 $88  supra ~ O C B  21 and accompanying rextf 

manviacture of B pYtlcular d f a r )  
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court offered a new standard. As B general rule. the court held 
that the military contractor will be liable to service personnel 
injured by defects in products for which it provides detailed ltype 
one) specifications. A contractor may escape liability only if it 
affirmatively proves one of the following: (1) that it did not 
participate, or participated only minimally, in the design of those 
products or parts of products shown to be defective; or 121 that it 
timely warned the military of the risks of the design and notified 
the military of alternative designs reasonably known by the 
contractor. and that the military, although forewarned, clearly 
authorized tho contractor to proceed with the dangerous design.126 
This process, the court felt, does not violate the separation of 
powers doctrine because the court merely determines whether the 
military actually made a decision to use a product that it knew to 
be dangerous to service members.12' If the contractor proves, 
under either of the two tests, that  the military made the decision 
to go ahead with a dangerous design. then the contractor is 
absolved from judicially-imposed liability. Otherwise, the contrae. 
tor is subject to liability. 

The court in Shaw found that the defendantantractor did not 
prove either element. Thus, although the Navy had formally 
approved Grumman's A.6 aircraft specifications and design 
changes, that approval did not constitute the sort of informed 
military decision to accept the risk of a dangerous product to 
which the court felt it had to defer under the separation of powers 
doctrine.'z8 

V. JUDICIAL TRENDS 
The cnurts have been inconsistent in their treatment of cases 

involving the government contractor defense. The Third, Fourth, 
Fifth, Seventh, and Ninth Circuits have supported the defense.128 
The Eighth and Eleventh Circuits have rejected or severely 
limited its There have also been wide disparities 

"Id at 7 4 5 4  
"Id sf 745. 
"Id sf 747. 
"See, e . # ,  Toier V. LTV Carp., 792 F Zd 403 (4th Cir 19861. Bynum Y FMC 

Corp ,  770 F Zd 556 i5rh Cir. 19851: Tdett Y. J I. Cam Co.. 16s F.2d 581 17th Cir 
19851: Koutsoubos V. B ~ e ~ l g  Vertol, 755 F 2 d  353 13d Cir. 19861: McKay Y 

Roekwell InCl Cow,  704 F.2d 444 19th Cir 19831. 
The Fifth Creuit's position Bdaptlng the government conf r sc f~ r  defense as a 

matter of federal common law C O I I I ~ B I ~ B  with 11s pmi~ion in Challoner V. Day & 
Zimmermm. Inc.. 512 FZd 77 16th Cir. 19751 lholdrng chat the contract 
specdicatmn defense could not be appaed in rfnel Babl ly  a ~ i m s l ,  iacaied on 
otheigmunds 423 U.S. 3 119751 

'"See, o g .  Faster Y. Day & Z m e r m a n .  Inc.. 502 F.2d 867 18th Cu 19741, Shew 
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among federal district courts and state courts. The trend. 
especially at  the court of appeals level, appears to favor a broader 
use of the government contractor defense. 

There are two major issues underlying this divergence of 
opinion: first, the extent to which the courts are willing to 
intervene in militaryrelated matters; and. second, the extent to 
which courts are willing to apply strict products liability. espe. 
c i d y  in cases where the contractor was merely following the 
design specifications of the government. Courts seem to agree 
that  the primary justification for a government contractor defense 
should be to preserve the separation of powers, which protects 
against unwarranted judicial infringement into military decision. 
making.131 However, there has been a lack of consensus as to 
what types of decisions are "military decisions." Until these 
fundamental issues are resolved more uniformly. there will eon. 
t ime to be large variances in judicial opinion. 

Some courts have gone even further by declaring thar matters 
such as the composition, training, equipping, and management of 
our military forces are exclusively federal matters that should be 
governed by federal law.'n2 The court in Bynurn U. FMC Corp. 
held that, in areas deemed to be of uniquely federal interest, if 
adoption of state law would frustrate federal policies or otherwise 
interfere with the authority and duties of the United States, then 
federal common law must be applied irrespective of State inter. 
esta.133 Other federal and state courts have argued to the contrary 
in asserting that tort claims, which have traditionally been 
matters far state law, should remain ~ 0 . ~ 3 4  In B r w n  V. Caterpillar 
Tractor C0.,'38 the court found that there was no need for 
uniformitv in suit8 bv service members against government 

V. Grvmman Aeraspac~ COT, 77s F 2d 736 111th Ca 19851. 
"SI# Bynum, 770 F 2d BC 662: Tozw 792 F 2d at  406, McKay, 704 F 2d 81 4 4 9  

Shou, 778 F.2d at 140 
"*Bynum 770 F.2d at 669 SlcLsughhn Y. S h i s k y  Aircraft. 118 C d  App 3d 

207, 211, 195 Cal Rptr 764, 769 119831 
Several suits involving Uavy personnel have been brought under the Desfh on 

the High Sesi Act and federal admralty la%. thus mandating che use of federal 
law 46 C S C $8 761.767 119821 

'3'Bynum. 770 F.2d at 568.  
"'See Brown Y Carerpillar Traccor Co.  696 F.2d 246 13d Cr 19821. I n  re 'Agent 

Orange" Product Liab l ty  Lmgatlan, 636 F 2d 987 12d Ca. 19601, wit dmmd sub 
nom. Chapman \ Daw Chem. Ca. 464 U S .  1128 119811 MeLaughlin b Sikorriy 
118 Cal. App 3d 207. 212. 196 C d  Rpfr. 764 769 119831 Wiener J ,  Lssenlingl 

"'696 F 2d sf 246. Bmvn was B m c  by M Army reservist injured during 
weekend Lrnnvlg whde ndmg BQ B passenger m an Army bulldozer As the 
bulldozer was clearing some land. B felled tree came over Lhe bvlldaer blade and 
struck the r e ~ e r ~ i s f .  who sued the ~ o n f m i o r  under Pennsylvanls la* for faling t o  
~ q u p  Che bulldozer with B p r o c ~ c c ~ v i  structure around the passenger seat 
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contractors. The court felt that  the underpinnings of Feres.Stoncel 
did not apply to these types of suits, which do not necessitate the 
second.guessing of military decisions envisioned in Feres and 
Stencel. Therefore, the application of federal law was not required. 
In supporting the application of state law, the court reasoned that 
manufacturers are already subjected to different standards of 
liability in different j u r i s d i ~ t i o n s . ~ ~ ~  

Thus, in addition to the disagreement among the COUItS about 
the applicability and extent of the government contractor defense, 
there has also been disagreement about whether state or federal 
law should be applied. These factors have made the Supreme 
Court's decision to grant certiorari in Boyle U. United Technolo- 
gies Carp 187 a welcome one. 

VI. PROPOSED SOLUTION 
The standards that the courts have established and that other 

commentators have proposed do not fit every type of fact pattern 
presented by c m e 8  of this nature. Nor can any one standard or 
proposal be expected to govern every ease in the future. Neverthe. 
less, in the maze of current standards exists a coherent judicial 
framework to resolve these disputes. As a starting point, however, 
courts must reverse their current trend against intervening in 
suits by military personnel against government contractors. Those 
courts that  have liberally construed the government contractor 
defense have stretched the meaning of both the Supreme Court's 
holdings and the pertinent provisions of the FTCA. Both Feres 
and Shearer involved suits by military personnel against the 
government, for alleged negligent acts by others in the armed 
forces. These suits posed direct threats to the foundations of 
military authority and discipline. The Court was concerned with 
unwarranted judicial intervention in the types of military dsci. 
sions that involve the "discipline. supervision, and control of a 
servicemember."'3~ "In the last analysis, Feres seems best ex. 
plained by the 'peculiar and special relationship of the soldier to 
his superiors, the effects of the maintenance of such suits on 
discipline, and the extreme results that might obtain if suits 
under the [Federal] Tart Claims Act were dowed far negligent 
orders given or negligent act8 committed in the coume of military 
dntu ' "188 

l'ld at 249 
'"792 F.Zd 413 14th Cy.. 15881, eerl grentod 55 U S.L.W. 1108 1U.S. Jan. 13, 

19871 (So. 85.4911 
'.'United Ststel V. Shearer. 106 S Cr. 3039. 3043 119851 
"'Id lquating United Stakes Y. Brown 348 U S .  110, 112 1186111. 
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Some courts have used the "discretionary function" excep. 
tian as the basis for their reluctance in intervening in these 
types of eases. This rationale is unfounded. First of d, there is na 
indication that Congress intended the "discretionary function" 
exception to allow government contractors to obtain the same 
immunity as the government in suits by government lmilitary) 
personnel. Secondly. subsequent Court decisions have recognized 
boundaries that Limit the "discretionary function" exception."' 
Design decisions in which government contractors are intimately 
involved should not be considered discretionary decisions that 
would shield government contractors from tort liability.142 

Generally, there are three categories of cases with which the 
courts will be dealing: government agency defense cases; contract 
specification defense eases: and government contractor defense 
cases. By clearly identifying the appropriate category. the courts 
can then apply the proper law. 

A. GO VERNME" AGENCY DEFENSE CASES 
The first category involves those increasingly rare eases where 

the contractor is serving as the agent or officer of the govern. 
ment. Under these conditions, the government agency defense of 
Yearsky u. W.A. Ross Construction Co. would apply.'*3 In the 
agency cases. the government contractor must be merely m 
extension of the government and, thus, entitied to the sane 
immunity as that  afforded the government. The parties must 
clearly manifest their intent that the contractor will act on behalf 
of the government and that the government will retain the right 
to control the contractor in the performance of the contract."' 
The government agency defense could have potential applications 

"?%e supm notes 11.13 and accompanying text. 
"See nupm note 13 
"Sre Srmlh V. United States. 375 F Zd 243, 216 ljrh Cir 19671, yl rhich Judge 

Goldberg. ~n reeopllzmg that there have t o  be inme hmifs LO the ' dmrelianar). 
hnetion" exeeotmn. stared 

The description of a &screlionary hmctlon y/ Dolehife perrmfr the 
interpretation that any federal official vested vlth deemon.makmg 
power IS thereby *vested with sufficient discretian for Lhe govern- 
ment to withstand smt when those decisions go awry Most C O ~ S C ~ O Y I  
Bets of any p e m n .  whether he aarko for Lhe Government or not 
mvdve choice Unless government officials tat no matter what 
echelon1 make their choices by fhpping C D ~  then BCLI vlvolvs 
discretion ~n m h g  decisions 

'"Srr supra notes 42-47 and sceompmying text  
"'Johnson Y Bechtel Aaaoeiales Professional C o p ,  546 F Svpp 733, 735 

ID D C 19321 
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in research and development contracts where the degree of 
governmental control tends to be much greater than in other 
contracts. Most large government contractors will not, however, 
be willing to relinquish their discretionary control to the govern 
ment. 

B. CONTRACT SPECIFICA TION DEFENSE 
CASES 

The second category involves those cases in which the govern 
ment contractor has followed a detailed set of design specific* 
tions formulated by the government, with no participation by the 
contractor in the formulation of those specifications. Under these 
circumstances, the contract specification defense should apply, 
provided that the contractor complied "in all material respects" 
with the government's ~pecifications. '~~ This category would also 
include those cases in which the government possessed design 
expertise greeter than the contractor's. The contractor would not 
be liable for injuries caused by the defective design specifications 
unless the specifications were so obviously defective that a 
contractor of reasonable prudence would be put on notice that the 
product was dangerous and likely to produce injury."# 

This defense, which is based on negligence principles. should 
not aoolv to strict liabilitv and wmantv  actions.14' In iurisdie .. . 
r i m s  rha: support sr:it hsbilirv for U s g ~  defecrs. rhe conriac: 
specif~carmr. defecse shosld nor 3c allowed I t  mgh! seem harsh 
~. 

"Wee ivpm note 71 and accompanying text 
"'See mpm note 49 and accompany text 
"One eonhs~on m tius ares i s  that  several str im liability tests  are mfuned with 

elements of mghgence The Restatement iSeeond1 of Tarts defines strict product 
Uabhtv. in o m  as: "ll1One who d s  any nroduct in a defective condition 
um&mbly'dangemua to the consumer or io 6 s  property IS subjecr co LablLty 

" Rertatement lSecond1 of Torts 5 402A 119S51 me dupia note 39. 
C i f a r n d s  test  t o  determine whether to m p m e  strict habLLy for deaign defects 

also contains elemenla of negllgenee The Barker test consists of two dementa 
111 the "ordmmy consumer expeeranon" eiemenL which slates that  a 
product moy be found defective m design if the plaintiff demonstrates 
that the produet f d e d  to perform 8s esfeiy as an ordmary E O D S Y ~ ~ I  
would expect when used m an mended or reasonably foreseeable 
manner or alternatmeiy 121 the ' ~ X C ~ S S I Y B  prevenlabie danger" 
element which state8 that. even if a product satisfies ardvlary 
consumer expectafmnr, d through hmdrrght rhe p r y  delrrmnea that 
the produel's design embodies exeedsive preventable danger. 07, YI 
ather wards, d The jury frnds chat the risk 01 danger mherenl m the 
ebdengsd design outweigh8 the benefits of such design, then the 
design may be found defective 

Barker v LuU Enweering C o ,  20 Cai 3d 413, 429.30, 573 P2d 443, 464,  143 
Cal Rpo.  225. 236 119751. 
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to hold a contractor Strictly liable for a defect in the 
government's design. Nevertheless, there are several options 
available to protect the contractor. First. the contractor can 
refuse to contract with the government. Second, the contractor 
can insure himself against potential liability.'*s Third. the contrac. 
tor c a n  establish an agency relationship with the government. 
This arrangement might deprive the contractor of control in the 
execution of the contract. but it would relieve the contractor of 
any future liability. 

Under strict liability principles, the contractor's liability is not 
automatic. The plaintiff must prove the elements of strict liability 
according to the laws of the jurisdiction. Traditional affirmative 
defenses are available in most jurisdictions."Q In cases where the 
imposition of liability an the manufacturer might be too harsh. 
the government can waive its immunity and agree to be sued. In 
these contract specification defense cases, there are enough 
options available to guard against @OS3 inequities to the contrac. 
tor resulting from strict liability cause8 of action. 

C. GOVERNMENT CONTRACTOR DEFENSE 
CASES 

The third category of cases-those in which the government and 
the contractor have participated jointly in the formulation of the 
detailed specilieations-includes most of the military design defect 
eases before the courts today. In the acquisition process, the 
government typically has originated a set of performance specifi- 
cations based on its mission requirements. These specifications 
State only the government's actual minimum needs so as to 
promote innovation by contractors in the development of military 
weapons systems.'jO After various design reviews and moekups in 
which the contractor and the government jainrly participate, the 
contractor submits the linal detailed specifications These detailed 
specifications require the approval of the government. There is 

"The majority ~n McKay was concerned that manufacturers would pass on 
increased coil3 ca the government through COIL o w i n m i .  M c K a y  104 F Zd at  
419. Even the Supreme Court ~n Sfrncei honeier reeognned that maxi u l l ta ry  
equipmenr cmtracts already include rhe costs  of such risks as part of the costs of 
doing business Stencel .4ero E n p s s r m g  Carp Y United State3 431 U S  666. 
674 n 8  119711 

~ S r r  ~ u p m  notes 55-59 and accompangmg text 
"Federal Acqulslrion Regulanon. 5 5  34 002. 34 005-2 13 July 19811 Far exam. 

ple. m i ~ m n  requlremenli for an vrcraft-subsequently reflseted m performance 
specihcations-might include such factors as maximum cambar range maumum 
endurance aurspeed and altitude requirements for vanous mss~on pmfdes. and 
weapons pavload 
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continuous dialogue between the government and the contractor 
throughout the specification formulation phase. Nonetheless, 
where once the government actually designed much of its o m  
equipment and provided the contractor with a set of detailed 
specifications, the government now relies substantially, and Some 
times totally, on the design expertise of the contractor, with the 
government assuming more of an advisory or monitor role. In 
almost all cases, the contractor has the greater technical exper. 
tise. Although the military has final approval authority. the 
contractor has had a major role in formulating the detailed 

Because of the nature of this acquisition process, the MeKay 
standards do not provide adequate protection for military person. 
ne1 injured or killed as the result of defective designs. Not only is 
the "established or approved" element faulty,lj2 but the warning 
criterion is too lenient.1s3 A manufacturer should not be able to 
escape liability far a defective design j u t  by warning the 
government of defects or dangers h o r n  to the manufacturer but 
not to the government. If such defects have a high risk of causing 
injury or death to service members. the manufacturer should have 
a responsibility, not just far warning, but also for correcting these 
defects. 

Because of the close involvement by government contractors in 
the formulation of the detailed specifications, the imposition of 
tort liability is logical and fair. A contractor should be absolved 
from IiabiKty only in exceptional circumstances, such as during 
wartime or in national emergencies,'s4 or in any other circum 
stances in which the contractor is compelled to execute the 
contract.15' 

In normal peacetime conditions. application of the government 
contractor defense should be limited specifically to those instances 
where military order and discipline would be adversely affected by 
judicial interference. Such instances would include military deci- 
sions affecting discipline, training. readiness, and the use of 

"As with the contract specification cases, the potential casts of such Bablliry 
c m  be negotiated B E  part of the averdl coals of doing busmesa Sac supra nore 
11R ~~ 

' L e  supm notes 83 and 90 and accompanying ferl 
"'See supra note 8 3  and ~ecompanying text. 
" ' I n  re "Agent Orange" Product LiabhLy Leigation, 534 F Supp 1046 1054 

i P " N "  19*/1, ,l.l 
x'6See McKoy, 104 F 2d 444, 458 i9lh Cir 19831 IAlmcon .I, dirientingl leiting 

Yemrt ,  Chapman & Scott C o n  Y. Guy F Atkininsan Co. 296 F.Zd 11 i9th Clr 
1961ii. 
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military forces and equipment. However. design decisions that 
result in the preventable death or injury of service members should 
not fall within the penumbra of those military decisions that 
deserve special immunity from judicial review.ljb These types of 
decisions are not the types of military decisions that Congress 
and the Supreme Court have been careful to protect:j- 

The interests of the service members or their survivors should 
be protected by the law. In some cases, such as Boyle u. L'nited 
Technologies Corp.. the burden of proof on the plaintiffs is 
already so great~je that providing further judicial protection to 
the defendants in the farm of the government contractor defense 
makes the process far too onesided. Such a system does not fix 
responsibility for design defects that cause injuries or death to 
service members. Typically. the government and the contractor 
disclaim responsibility. Meanwhile, the injured plaintiff 19 left 
without judicial remedy. 

The fact that military personnel are exposed to greater risks 
than ordinary consumers should not deny them the full protection 
of the leu.. Contrary to the opinion of the majority in McKay.Le@ 
the reasonable safety expectations of military personnel are not 
lower than those of ordinary consumers When a military pilot 
ejects from an aircraft, he has a reasonable expectation that the 
ejection system will work as designed. A pilot launched by 
catapult from the deck of an aircraft carrier at  night has a 
reasonable expectation that the flight controls will not maifunc- 
tion at  this c r i t d  period. A helicopter pilot has a reasonable 

"'Sot kloger , Martin hfarierta Carp ,  481 F 2d 555 595 15th Ca 19 
which the eour  found Lhaf the Aa Farce's deemon t o  ielecl a parc~cular nrcraif is 
drrerefronary but nor the acceptance of the ancraft r i f h  a negligently designed 
p h t s  e jee fm s e a  .Mo)ri was an action by the ridow of a civilian reic pilot r h o  
c a s  kllled r h e n  the eiecrian seat of hir B-SiA nrcraft aciiiated while the aircraft 
was i f i l l  on the Faund 

".See supra notes 134.138 and Bccompsnpmg cext 
.'In Boyle che e o u ~  apphed Ylrglnia law. Khich arared 

Uhen there IS subscancial ewdenee introduced which tends t o  prove 
that  plarncifi'i q u r i e s  map hais  rerulred from m e  of f i o  C B Y S ~ S .  far 
one of whxh the defendant IS reipanshle and for the other of which 
he 1s not reiponshle. such defendant 16 entitled t o  h a w  the ~ u r p  told 

Bavle , United Technologm Corp 792 F 2d 413 416 16 14rh Clr 19861 errt 
p m f e d  5 6  U S L \ V  1108 IUS Jan 1 3  19671 i \ o  86-4921 lcrring Cspe Charlea 
Flimg Ssrvies Inc Y Noltmgham, 187 !'a 411 47 S E 2d 510 1194811. 

"McKu). 704 F 2d at 4E3 
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expectation that when he conducts a certain dynamic maneuver 
the rotor system won't catastrophically depart from the hub, 
leaving the aircraft uncontrollable. 

In addition to protecting the individual interests of all service 
members, imposition of liability on government contractors, when 
proved, would result in improvements in the designs of military 
equipment and weapons eystems. Recent improvements in the 
safety records in military aviation show clearly that safety can be 
greatly enhanced by improved design.'bo Most of these improve. 
ments, however, have been realized in new aircraft; there is a need 
for increased pressures to improve the design not just of new 
aircraft, but of the entire range of military systems.181 This will 
reduce loss of life and, at  the same time, increase operational 
readiness. Even more 80 today, where the goal of the Department 
of Defense is to increase competition, will tho strict liability 
theories of enterprise liability and market deterrence have their 
most therapeutic effect. As manufacturers increase prices to 
reflect the cost of accidents caused by their products, these 
products wi l l  become less competitive. The imposition of strict 
liability will further deter manufacturers from marketing products 
with serious safety-related design defects. Not only will the 
manufacturers feel the pressure from this system. but the 
military, in attempting to control costs of procurement systems, 
will be further encouraged to optimize safety features in current 
and future designs. 

The other arguments for imposing strict liability-compensation 
and implied representation-although important, are less compel. 
ling because military setvice members or their survivors receive 
some benefits from the Veterans' Benefits Act.le2 and thus are 
not wholly without compensation. Nevertheless, this compensa. 
tian, although beneficial, could hardly be construed as adequate 
compensation for the tragic loss of a spouse or parent under these 
circumstances.'ea Thus, it is equitable that the government 

"The nation's miLfary services aet an aviation safety record in FY86. The 
Pentsgon attributed the record to the mfroductran of new planes and hellcopters 
"whxh have pmuen t o  be safer and mare mavltavlabie than rhen predoce%%ars" 
San Dies0 Umon. Dee 12, 1986, at A.13, COI 2.  

'"The Army set n new safely record in FYSS The Army experienced 33 Class A 
accidents Class A LS defined as m e  that mvolves a fatality or properly damage 60 
8 plane or heheaptar greater than S500.0001 Thirteen of the Claas A mishap 
mvolved the Army's alder UH-1 heheopters--mors than double my other urcraft. 
Id 

"38 U.S.C.A 55 401.423 lWsst 1979 & Supp 1986). 
"*Id 50 411, 414 A widow of a Saw Lieutenant Commander U e d  m an 

aircraft mishap wavid receive eompensafmn of 5725 per month. Dependent 
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contractor, if liable, should be subject to the full tort damages 
award system 01 the particular jurisdiction. 

Even without the government contractor defense, contractors 
are not left unprotected. The traditional affirmative defenses164 
available in most jurisdictione will provide adequate protection to 
the contractor against inequitable results. Government contrac. 
tors. however, have reason for concern about the manner in which 
some courts have applied the law in strict liability cases involving 
military products. Some courts have seemed to ignore valid 
defenses offered by the contractor and have applied strict liability 
as more of an absolute liability. There is hardly any question that 
any military design can be improved: there are many designs. 
however, that when properly operated and maintained are per- 
fectly safe. 

In McLeughlin v. Sikorsky Aircmft,'b5 the pilots of a Savy 
H H 4 A  helicopter brought a strict liability action againdt the 
manufacturer for personal injuries suffered when their helicopter 
crashed because of a failure in the flight control system. The 
post-mishap investigation revealed that military maintenance 
personnel had not replaced a cotter pin in the fore and aft flight 
control linkage, permitting the nut to back off and allowing the 
bolt to come aut of the linkage, resulting in loss of control of the 
longitudinal axis of the aircraft. The defendant was not able to 
assert the contributory negligence of the maintenance personnel 
88 B defense, although with proper maintenance. the mishap would 
not have occurred. Plaintiffs asserted that the design was 
defective and that the contractor should have used redundant 
self.iocking fasteners.1ee This latter design would have prevented 
this accident. However. was the original design, which complied 
with Navy specifications, really defective? I t  certainly could have 
been if there had been other incidents caused by similar mainte. 
nance errors. Without previous occurrences, however, it would be 
unfair to hold the contractor iiable. 

Likewise, in cases where the plaintiff has misused the product. 
the eontractor should be orotected from liebilitv. In short. 
contractors, even in strict liability actions, should not be held 
Liable for every accident attributed to a design defect that was 

childran between the sger of 18.22, who are purawng B couree of education at  M 
approved mtitutlon receive $128 par month 

"'Sre svpm nates 55-59 and aeeompulyurg text. 
"'McLaughLn Y. SBariky Aircraft, 148 Cal App 3d 203, 195 Cd Rpfr. 164 

119851 
>"Id at 207, 196 Cal Rptr at 785 

250 



1987) CONTRACTOR LIABILITY 

caused as much by some other contributing factor. The contractor 
deserves the same protection of tort law as the plaintiffs. 

VII. CONCLUSIONS 
The liability of government contractors for damages suffered by 

injured military personnel as the result of defectively designed 
products continues to receive inconsistent judicial treatment. 
Recently. many courts have shown an increasing reluctance to 
interfere with military decisions and, accordingly, have permitted 
government contractore LO share liberally in the government's 
immunity from liability. In some caaea, this shared immunity is 
justified. In most cases, however, the need for judicial interven. 
tian to protect the interests of injured service members or their 
survivors far outweighs the need to protect military design 
decisions that result in the preventable injury or loss of life from 
unsafe designs. 

Depending on the relationship between the contractor and the 
government, there are three distinct defenses available to the 
contractor in design defect cases involving military products. If 
the courts properly apply the principles behind these defenses, 
there will be adequate safeguards for plaintiffs and defendants. 

When a contractual agency relationship exists. the contractor 
can claim immunity under the government agency defense, which 
gives the contractor the same complete tort immunity enjoyed by 
the government in suits by injured service members. These 
agency relationships are now rare; they may have pes te r  
application in the future, however. 

The contractor's second defense-the contract specification 
defense-is a negligeneebased defense that provides that a 
contractor is not liable for damages incurred from a defective 
product when the contractor has fully complied with the specifice 
tions provided by the government, unless those specifications 
were so obviously defective and dangerous that a contractor of 
reasonable prudence would be put on notice that the product was 
dangerous and likely to cause injury. The premise of this defense 
is that the contractor has not participated in formulating the 
design specifications. This defense cannot be asserted in strict 
liability or breach of warranty actions. 

The contractor's third defense-the government contractor de- 
fense-is based on public policy considerations that are of such an 
exceptional nature that the contractor should be panted  the same 
immunity as the government. The c m e s  in which this defense 
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have been asserted invoive design specifications that have been 
formuiated jointly by the government and the contractor. Unlike 
many recent decisions that have permitted this defense because of 
judicial reluctance to interfere with a wide range of military 
decisions, including design decisions, the courts should ConStme 
this defense much more narrowly to cover exceptional circum- 
stances such as wartime, national emergencies, or other circum. 
stances where the contractor is compelled by the government to 
manufacture the product. Design decisions that cause the prevent. 
able injury or loas of life of service members should not be 
protected under the penumbra of the separation of powers 
doctrine and the government contractor defense. 

The Supreme Court's decision to decide the issue of government 
contractor liability in Boyle v .  United Technologies Corp.'e' is a 
welcome one. One hopes the Court will encourage further judicial 
intervention in this area to provide much.needed remedies to 
injured service members or their survivors. 

o 782 F Zd 413. 415-16 14th Cir 19661, cwi granted 6 5  U S  L U 1108 IUS. Jan 
13. 19871 IN0 86.4921 
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EXPEDITED PROCEDURES FOR 
RESEARCH AND 

DEVELOPMENT CONTRACTING 
by Colonel Maurice J. O'Brien* 

I. INTRODUCTION 
The use of the Government contract poses many difficult 
problems for research and development contractors. The 
wide and nebulous range of research requirements and 
projects; the variety of research contractors-commercial, 
nomprofit laboratories, academic institutions, large busi- 
ness, small business, individual researchers-contribute to 
the complex problem of procuring research under con. 
tracts predicated primarily on standard supply contract 
laws and regulations. . . . 

There is support far the belief that research and 
development contracts should be substantially different 
from the 'standard procurement' contract and that the 
authorities and procedures for implementing the contract 
should be broad and flexible.. . 

This language was written by Edwin P. Bledsae and Harry I. 
Ravitz. from the Office of Naval Research, in their 1967 article- 
The Evolution of Research and Deuelapment as u Procurement 
Function of the Federal Gouernment2-in which they traced the 
history and growth of the research and development (R&DI 
contracting function in the government. They asked. in doing 90, 

if the themexisting rules furnished sufficient authority and 
flexibility for government support of R&D. Though they recog. 

'Judge Adraeate General'. Corps United Stater Army. Currently araigned as 
Chief Contract La* Division Office a1 The Judge Advocate General Formerly 
assigned as Chief Counsel Army Laboratory Command and Electrolvcs Research 
and Deveioprnenc Command, 1984 to 1986 Army Legal Member. Defense 
Acquisinan Regulatory IDARl Council, 1981 10 1984: Contrael Lsw Divmon, 
Headquarters. United States Army, Europe. 1977 Lo 1980: Contract Appeals 
Division United Staten Army Legal Services Agency 1973 to 1977 B A Loras 
College, 1963. J D , Umvermty 01 Notre Dame, 1986. Graduate. lndurtrial College 
of the Armed Forces. 1987, Armed Foree~ Staff College, 1981, Judge Advocate 
Officer Adrancrd Course, 1973 Member of the bars of the state of Iowa. the 
United States Caurf of Military Appeals, and the Umted Statas Court of Clams 

Biedsoe and Ravllr The E i a l u t i ~ n  a i  Research and Development  as CI 
Pmcuremsnt Function of the Fsdoml Gobrmmmi. 17 Fed B.J. 169 212-13 119671, 
i r p n n f e d  I" 1 Y P.A 441. 466-67 119661 

'Id 
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nized there was considerable difficulty. they caneluded that the 
rules at  the time did.3 

The situation, however, has changed, and the issue has became 
more important and complex. Military research and development 
has become increasingly vital. The Department of Defense IDOD! 
now spends over twenty-five billion dollars a year for R&D and 
the m o u n t  is increa~ing .~  DOD research, development. test and 
evaluation (RDT&E! exceeded twenty-six billion dollars for fiscal 
year 1964. thirtyone billion dollars far 1965, thirty-five billion 
d 0 h E  for 1986. and was projected to be over fartyone bibon 
dollars in 1967.5 The importance of R&D for the U.S. defense also 
follows from our reliance on technological superiority in equip. 
ment (while the Soviet Union has the numerical advantage in 
materiel!; it is only through effective R&D that we can maintain 
our technolopical advantage.6 

At the same time, increased complexity, oversight and control 
have been added to the procurement process. This has been for 
two reasons: the increased emphasis on competition. as set forth 
in the Competition in Contracting Act.' and expanded efforts to 
eliminate fraud. waste, and abuse. A paper from the Office of 
Naval Research described the resulting problems far R&D con- 
tracting: 

Processing times for competitive R&D acquistions are 
now taking an average of 150.220 days. .  , . 
The acquisition of research and development IR&DI and 
services related to RLD is taking too long. Both govern. 
ment users of R&D and contractors have voiced their 
strong concern and frustration.. . . 
What is eausmg the problem? 

Much time has been added by the complex nature of 
recent controls and procedures. These have been placed 
on the entire acquisition process by law, resulting regula- 

I d  at  211, where the BIt Ic ie  states A rer ie r  of statutory authorities leads Lo 
the C O ~ C ~ Y S ~ O ~  that exiitmg lemriatmn pmwdss sdequate aulhority and aufficienl 
flexibllity far Federal support of research and development ' 

'Gander. The US Tmhnubgy Barr Problems ond Pmsprcfi, m Technolorn 
Sfratek/ and National SecuriLy 105, 106 lNatianal Dsfsnse University P~esa  19851 

'Repom af the Secretary of Defense Casper \V. IVemberger to the Congress on 
the FY 1987 Budget. FY 1988 Authorrraflon Request FY 1987-1991 Dsfense 
Programs 313 lFsb 6, 19861 

'Gander. supro note 4, at 107.08 
Compefrlion m Conlraclmg Act of 1981, Pub L Po 98.369 8 2701. 98 Stat 

1176 119841 
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tian, and agency convention, in an effort to enhance 
competition and eliminate fraud. waste and abuse. 

Agency rules related to the process are designed to 
control and oversee the total acquisition program. R&D 
represents less than 10% of all acquisition. The system. 
however, that controls this 10% is designed around the 
other 90%, which is much more complex and difficult to 
manage.8 

The role of R&D contracting and its differences from other 
procurement need to be recognized. The "research' in research 
and development means the effort of scientific study and experi. 
mentation directed toward increasing scientific knowledge and 
understanding:Q "development" means the use of scientific and 
technical knowledge in the design, development, testing, or 
evaluation of a potential new or improved product or service.10 
The Federal Acquisition Regulation IFARI states generally: 

The primary purpose of contracted R&D programs is to 
advance scientific and technical knowledge and apply that 
knowledge to the extent necessary to achieve agency and 
national goals. Unlike contracts for supplies and services, 
most R&D contracts are directed toward objectives for 
which the work or methods cannot be precisely described 
in advance. . . . The contracting process shall be used to 
encourage the best sources from the scientific and indus. 
trial community to become involved in the program and 
must provide an environment in which the work can be 
pursued with reasonable flexibiiity and minimum adminis. 
trative burden.'l 

Procurement contracting is the firmly established process for 
obtaining research support: the great majority of all military 
R&D requirements are accomplished through contracts.12 But 

&Office of the Chief of Naval Research A Test of B Streadned R&D Acquisition 
Process !Mar. 5 ,  19861 [hereinafter Streamlined R&DI This material comprises a 
Ompage Executive Summary. a threepage D m u m o n  of the cesr md a four-page 
Procedure for Testing The quoted language is t i e n  from the Executwe Summar) 
and the fnst page of the Dircuriion. 

'DOD Federal Acquisition Regulahon Supplement 5 36001  16 Jan 19861 
Iheremsfter DFARSI Idefhrion of "research 1. 

"Federal Acquislllan Reg 5 35.001 ihpr 1. 19841 Iheremafter FAR] ldeflmtm 
"f d.r.sl"nmsnt' > -. _. __r__ , . 

' FAR 5 36 002. 
'Biedsae and Ravitr. sup?" note 1. at 211. where they stated lin 19571 that 

' Tho contract pmeesr is bo f d ?  esrahhrhed that hrrle thought 15 e v e n  to any 
other meihod of research iupporr Approumately three-fourths of all mhfary 
research m d  development requirements are accomphrhed through contracts " The 
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there is a need for expedited and simplified R&D contracting 
procedures-particularly for research early on in the process. 

There are such procedures and they are being further developed 
and refined. This article will discuss those procedures. examine 
their use, and evaluate the extent to which they meet R 8 D  needs. 
I t  will first consider the widely used process of the unsolicited 
proposal. I t  then will compare and discuss in detail the general 
solicitation procedures of the broad agency announcement (BAA1 
and the Small Business Innovation Research (SBIRl program, 
which are quite similar in practical application to the unsolicited 
proposal. These procedures, however. are much more workable and 
expeditious-the BAA holds the greatest promise for accomplish. 
ing efficient research contracting in the future. The article next 
will consider procedures for expediting the competitive request for 
proposals iRFPl process: the s t r e d i n e d  competitive R&D test 
iwhich is intended to expedite procurements) and the foupstep 
source selection procedure iwhich has other purposesl. I t  will also 
consider certain other procedures before concluding with an 
overall evaluation of the available procedures for expediting the 
p IO c e 9 s . 

11. UNSOLICITED PROPOSALS 
An unsolicited proposal is a written proposal submtted to an 

agency i l l  on the initiative of the submitter, 12) far the purpose of 
obtaining a contract with the government, and 13) which is not in 
response to a formal or informal request lother than a publicized 
general statement of agency needs1 13 Unsolicited proposals can be 
for any type of supplies or services. but they are often used for 
R&D. They have been a valuable means for government agencies 
to obtain meritorious research proposals. 

Severtheless. a contract cannot be awarded to the submitter of 
an unsolicited proposal just because it receives favorable govern. 
ment consideration, The requirements of the Competition in 
Contracting Act must be met first. The Act requires competitive 
opportunity for all prospective offerors except in limited eireum 
stances. In addition. synopsis (publication in the Commerce 
deicripcian of r h e n  to U Q P  a procurement ~ o n f r a c f  IP at 31 U S C  5 6303 119821 
r M s  explanations of r h e n  Lo use grants and cooperative agreements are at  31 
U S  C 4 5  6301 and 6305 119621 One member of Congesr has axpressed conesrn 
that g a n r s  and ~oopersfive agreements not be uaed t o  aiord the competltwe 
requrementa for canfracra. Cahen. The Cornpetinan m Contracting Acr I 4  Pub 
Cant L J 1, 38.39 119831 

'FAR $16 601 ldefiniiion of unaohcited prop04  ' I  
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Business Daily) of contract actions, including prospective sole 
source awards, is required except in limited situations. 

The primary general exception from the competition require. 
menta is where the supplies or services are available from only 
one responsible source and no other type of supplies or services 
will satisfy the Government's needs.14 This exception includes 
specific language concerning unsolicited "research" proposals. I t  
states that  supplies or services may be considered to be available 
from only one source if the source submitted an unsolicited 
"research' proposal that  demonstrates a "unique and innovative" 
concept, the substance of which is not otherwise available to the 
government, and does not resemble a pending competitive aequisi. 
tion.16 

The availability of this exception does not necessarily reduce 
the administrative burden. The agency must undertake a formal 
evaluation of the proposal'e and obtain the necessary certifiea. 
tians, justifications, and approvals under the Competition in 
Contracting Act.'? 

The requirements concerning an unsolicited proposal for "devel- 
opment" work and other services and supplies are even more 
burdensome.18 There is further requirement for additional approv- 
als for any sole source contract for studies, analyses, or consult. 
ing services resulting from an unsolicited proposal-whether the 
work is research, development or in another category.18 

The requirement to synopsize proposed contract awards in the 
Commerce Business Daily ICBDI applies to awards based on 
unsolicited proposals. The purpose is to give other prospective 
offerors the opportunity to express their interest in the work. I t  
has the effect of bringing out additional sources and thereby 
enhancing competition. Synopsis, however, requires publication of 
some description of the work contemplated. There is concern that 
innovative contractors will not submit their best ideas 8s 
unsolicited proposals because they will be synopsized and thereby 
furnished to competitors.20 

Short Form Resemeh Contrael Ad Hoc Subcommttae, Memorandum for the 
Director DAR Cauned Subiect: DAR Case 8s-61, R&D Simphiled Procurement 

257 



MILITARY LAW REVIEW [Vol. 117 

To solve this problem, an exception to the synopsis requirement 
applies to unsolicited "research" proposals that demonstrate a 
"unique and innovative" research concept. If publication of any 
nature would improperly disclose the originality of thought or 
innovativeness of the proposed research, or would disclose propri. 
etary information associated with the proposal, then the agency 
need not synopsire.21 

The exceptions to the competition and the synopsis require. 
ments for unsolicited "research' proposals depend heavily on the 
meaning of a "unique and innovative" concept--as this is the 
initial requirement for each exceptimgl What do "unique" and 
"innovative" mean? The Defense Acquisition Regulatory iDAR) 
Council has developed proposed definitions, which have not yet 
been finally approved.23 Under these definitions, an "innovative" 
proposal will contain "meritorius new, novel or changed concepts, 
approaches or methodd'24 A "unique" research proposal is the 
product or oridnal thinking submitted in confidence, not previ- 
ously submitted by another, and not otherwise available within 
the government. "Unique" does not mean that only the submitter 
can do the w0rk.~5  These definitions are reasonable: they are not 
overly restrictive and do not further unduly encumber the 
process. 

Nevertheless, it is clear that the overall procedures for contract. 
ing based on unsolicited research proposals are very restrictive 
and encumbering: those for development work are even more 
burdensome. This restrictiveness results largely bscauee the 
procurement regulations treat the unsolicited proposal process as 
noncompetitive.2e 

Procedures," at 1126 June 19861 
'FAR 8 6.2021a1181. 
"At one time. rhe unadeited propodd only needed to be m q u e  "or" innovsfive, 

tha Compatmon in Conlracimg Act ehangad Lhls mqummenr to unique 'and 
~MoVatiYe. See 10 7JS.C. 8 23041Ellll ISUpp 111 19851. 

"Proposed ROVI~IOW to FAR PartsfSubparra, SUBJECT: "DAR Caw S641; 
'R&D SimpLfied Procurement Procedures.' " [hereinafter proposed sddiiion t o  
FAR 6-1 In September 1966, the DAR Council fomarded the proposed 
revisions La rhe Civilian Agency Acquisition Council far 1t8 consideration They 
must dao be ivmiahed for public comment before inclusion in the reguiafmn 

"Piopoeed addition t o  FAR 8 6 003 idefinirion of ''1nnoYatiYe"l 
"Proposed addition TO FAR 9 6.003 idefiniIian of "Umque' 1 
"Sar Cohen, supm note 12, at 30, where Senator Cohen deaeribes the Senste 

Governmental Affairs Committee's ~melusions coneernin8 unmliciied p m p m d s  . .  
The e o m m i f f ~  reaLLea rhst unsolicited propards are ofkn  the source 
of mn~vaiive ideas. and recognues that the inetnflve for c m t m t o r a  
to aubnut unsicited rrroilosali may be lessened by mbieetinP them 
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There are other procedures, however-under the broad agency 
announcement !BAA) and the Small Business Innovation Re 
search !SBIRI program-that are quite similar, but avoid much of 
the restrictiveness. They are considered competitive, so that sole 
source justifications and approvals are not necessary, and they do 
not require synopsis of individual contracts before award. Also it 
is not necessary that proposals submitted under these procedures 
be "unique and innovative." We will consider these two general 
solicitation procedures next. 

111. GENERAL SOLICITATION 
PROCEDURES 

A. BROAD AGENCY ANNOUNCEMENTS 
The broad agency announcement !BAA) permits an agency to 

use a general solicitation, under Competitive procedures, while 
retaining the wide latitude needed for R&D proposals. "This 
procedure is advantageous in that it permits flexibility and 
responsiveness in the procurement of high technology research as 
well as decreasing the time from solicitation to contract award."z' 

The statutory basis far the BAA procedure is in the Competi. 
tion in Contracting Act. I t  states that competitive procedures 
include the competitive selection for award of "basic research 
proposals resulting from a general solicitation and the review or 
scientific review (as appropriate) of such proposals."zn The Federal 
Acquisition Regulation (FAR) authorizes the competitive selection 
of basic research proposals under: "ii) A broad agency announce. 
ment that  is general in nature identifying areas of research 
interest, including criteria for selecting proposals, and soliciting 
the participation of all offerors capable of satisfying the Govern. 

concern, however. 15 that unsolicited proposals often aetudly are 
roheited by the agancies. In there cases, awardmg B s o l e s ~ u y  
fontrafl to B Contraem wheb  ostensibly submitted an 'unsoheited 
proposal would violate redat ions  and not be fair to potential 
competitors. Furtheimoii. the committee believes thst r d y  meritan. 
OUI unsolicited proposals should mevdl in B ComDetllive award 

SOB d b o  Keyes, Cornpennon and Sol4aurce Pmeunmsntr-A View Thmugh the 
Unmliciled Pmpasd  Ezwnple.  14 Pub Cont. L.J 281 119841 for a detailed 
discusslo" of this area. 

''Letter from Senators Goldwater. Quayle, B m g m ~ .  and Wilson, and Congress- 
men Brooks Fuqua. Horton Dickinaon. and Aapln to Secretary of Defense 
U'einberger IApr. 15. 19S61 [heremafter Congressmnd Letter] idileunsing the 
application of the BAA procedurei. 

"10 U6.C 5 2302121iBi ISupp. 111 1986). 
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ment's needs: and lii) A peer or scientific review."*B 

The legislative history concerning the procedure 19 in B single 
paragraph of the Conference Report on the Competition in 
Contracting Act: 

The conferees also recognize the competitive selection 
of basic research, which is directed toward increasing 
knowledge of B subject apart from any clear or necessary 
practical application of that knowledge, to be a competi. 
tive procurement procedure. These basic research praeure- 
ments are unique in that the agency's solicitations are 
general in nature, identifying areas of research interest, 
criteria for selecting proposals iincluding scientific merit], 
and the method of evaluating proposals. Proposals re. 
eeived are then competitively evaluated through a peer 
review process before contracts are awarded. By recogniz- 
ing such procurement of basic research as competitive, 
the conferees intend to promote the participation of all 
individuals or companies capable of supporting the gov- 
ernment's needs in this important area.30 

The BAA provision acknowledges that there are research efforts, 
unrelated to a specific weapon system or hardware solution, for 
which it is impossible to draft an adequate. detailed request for 
proposals without limiting the technical response-thereby limit- 
ing competition.81 

There are many questions concerning the proper application of 
the BAA, The initial issues are: When can it be used?-When 
does it apply? The statute refers to "basic research" proposals. 
The Conference Report language refers to the selection of "basic 
research, which is directed toward increasing knowledge of a 
subject apart from m y  clear or necessary practical application of 
that  knowledge." This definition of "basic research" closely 
corresponds to the definition of the 6.1 budget category under the 
Research. DeveloDment. Test and Evaluation a p p r o p r i a t i ~ n . ~ ~  

"FAR 4 6 102id1121 
',H R. Con Rep. So, 881. 98rh Cong 2d Serr 1123 repnnird an 1984 U S  Code 

Cong & A d  News 1446.  2111 
'Preston Congrrri and the Aequirition Procssi Some Recommendations for 

Impiaremsnt. 20 Yaf I Cant Mgmt J 1 6 119861 \Is Preston is the Counael for 
Praeurernent Pohey. Havie .Armed Servicea Committee 
"To manage the RDTE ~ppropnalmn. the i r m ?  divided ~f m t o  s e w n  calegarlei. 

numbered 6 1 through 6 7 Dep L of Army Reg No 37-112.  Financial 4dmn181ra 
cion-Management Accounting far the RDTE .\ppropnarm p-a 2 - 5 4 1 1  115 Apr 
19621, definer the 6 1 c~fegor ) .  'resear& "This research includes experrrnenra- 
tion and scientific atvdy In the physical bioiogcd and behabiord seiinces Such 
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Thus. most DOD personnel interpreted the "basic research" 
obtainable under a BAA as limited to that available under the 6.1 
budget category. 

In a letter of 15 April 1986 to the Secretary of Defense, 
however, the chairmen of the cognizant congressional committees 
indicated a broader application was intended.33 They stated that 
the statute left basic research undefined becauss of the difficulty 
of drafting a definition that would apply in all instances, and to 
afford some flexibility. They indicated the Department of Defense 
had been unduly restrictive in limiting the BAA to the 6.1 budget 
category, and proposed an expanded definition of "basic re. 
search": 

To resolve this dilemma and establish a consistent, 
workable procedure for procuring defense research, the 
department should be allowed to apply the general 
solicitation procedure or broad agency announcement to 
any basic or exploratory research efforts not related to 
the development of a specific weapon system or hardware 
procurement. This should be limited, however, to those 
research procurements for which it would be impossible 
to draft an adequate request for proposals in sufficient 
detail without restraining the technical response, and 
thus hindering competition rather than expanding it.8' 

The DAR Council has drafted FAR amendments that will 
incorporate this definition.36 The amendments will permit use of 
the BAA to procure "basic and applied research and that part of 
development not related to the development of B specific system 
or hardware procurement."36 Under the proposed amendments, 
the BAA procedure may be used to fulfill requirements for 
scientific study and experimentation directed toward advancing 

research is IO increase knowledge and understandmg of science SI related LO 
national security needs This research pmwdea part of the sciennfie-rechnolopical 
base for later deveiapmenc" 

The S 2 budget category, "apphed ieseareh and erplaratory deviopmenc." 3% 
defined at para 2-5c 121 "The 6 2 R&D includes d efforts dlreeted to ioivylg 
specific d t a r y  problems short of major development efforts " So. d m  Dep't of 
A m y .  Reg No 37.100.87, Financial Adrmniatration-AppropriaflonP and Funds 
Avdable for Obligation, Expense and Expenditure. para E.3 b i l l  and 121 II Oet. 
19861 There definitions of Ihe 6.1 and s 2 categories indicate that the 8.1 category 
IS "directed toward increamg knowledge of a sublect apart from any dear 01 
necemary practical applicscian ai thsC knowledge'' but that the 6 2 eategoq IS 
not 

Congrearional Lerrer. supra noli  26 
Id 
Proposed addicians to FAR supra male 23 
Id pmpared additron to FAR 6 35 0151al 
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the state.of.theart or increasing knowledge or understanding 
rather than focusing an B specific system or hardware solution. 
The technique "shall only be used when meaninghl proposals 
with varying techniealiseientific approaches can be reasonably 
anticipatd"3- 

The draft amendments also furnish guidance for use of the 
procedure. A BAA is to describe the agency's research interest- 
which may either be for broadly defined area8 of interest covering 
the full range of the agency's interests or "for an individual 
program requirement."38 The Office of the Chief of Xaval Re. 
search (OCNRI policy guidance on use of the BAA specifies that 
an announcement should be as detailed as possible in desenbing 
the research goals. but should otherwise be in general terms: it 
should not define specific research methods or procedures as 
would be found in B statement of work in an RFP.30 T h s  
conforms with the congressional direction that the procedure be 
limited LO procurements for which it is impossible to draft M 

adequate request for proposals lin sufficient detail1 without 
restraining technical responses and thereby hindering competition. 

The draft amendments further state that a BAA shall describe 
the criteria for selecting proposals, their relative importance, and 
the method of evaluation.*O The primary bases for selecting 
proposals are to be technical merit, importance to agency pro- 
grams. and fund availability. Cost realism and reasonableness 
should also be considered to the extent appr~pr ia te .~ '  Agencies 
are to evaluate proposals through a peer or scientific renew 
p*ocess.~2 

The proposed FAR amendments require written evaluation 
reports on individual proposals, but state that proposals need not 
be evaluated against each other because they are not submitted in 
accordance with B common work ~ ta tement .~a  There is no advance 
commitment to fund any particular research topic or area. Rather, 
all submissions compete with each other against the full range of 

1 Id 
" I d  proposed addrtron to FAR 5 33 O16ih!ili For B discussion of the use of the  

BAA procedure t o  hifdl an mdmidud or speeifie requrernenf. see inire text  
aecompanymg note5 6s-72 

'J Bolos, OCNR Acquisition Pohey for the Use of Broad Agency Announce- 
men13 IBAAI, at 2 p a n  a (16 Apr 19661 Mr Bolos IS the Dueelor of .4cqvisition 
at OCYR 

(Proposed addition t o  FAR 8 36.Q16ib!i2il supra note 23 
Id pmpoaed addirion t o  FAR 5 36.0161~) 
' I d  propoaed addition IO FAR 8 36.016idl 
I d  

262 



19811 R&D CONTRACTING 

the agency's research needs to determine which will be funded. 

Once a proposal is received, communication between the 
agency's scientific or engineering personnel and the offeror's 
personnel is only permitted for purposes of ~ la r i f ica t ion .~~ The 
OCNR policy guidance states that technical offices should make 
selection decisions based on the existing proposal and not their 
personal knowledge.'s 

The availability of B BAA is to be synopsized initially in the 
Commerce Business Daily.4B Later synopsis of individual contract 
actions based on proposals received under the BAA is not 
required-the initial publication fulfills the synopsis require. 
merit.'? 

The BAA will set out the period of time during which proposals 
submitted in response to it may be aceepted.48 I t  can call for 
proposals to be submitted by a common date or leave submission 
dates open. In the latter case, the notice must be published at  
least annually.49 

The BAA must also contain instructions for the preparation 
and submission of proposals.j0 The agency may also announce its 
availability in scientific, technical, or engineering periodicals, as 
well as the CBD.61 

B. THE SMALL BUSINESS INNOVATION 
RESEARCH PROGRAM 

The Small Business Innovation Research ISBIR) program is 
generally similar to the BAA procedure. The SBIR program, of 
course, applies only to small businesses, while the BAA is 
available for contracting with businesses of all sizes. 

The Small Business Innovation Development Act of 198?9 
established the SBIR program; the Small Business Administra. 
tian ISBA) has implemented the program in a policy directive.j3 
The Act required federal agencies to establish an SBIR p r o g ~ m  

" Id  proposed addicion to FAR 5 35 016111 
"J Bolos, supra nare 37,  at 4 p-8. c 
"Propared addition t o  F.4R 5 360161c!, supra note 23 
' I d  proposed addirian to FAR 9 35 0161gl. 
"Id proposed addition to FAR 5 35 0161b!131 
"Id pmposed addirian to FAR 9 35 0161~1 
'*Id proposed addition EO FAR 5 35 0161bl141 
' I d .  proposed addman to FAR 5 35 0161cl. 
"Rlb L 10 97-219, 96 Stat 217 119821 15 U S C  5 688 ISupp 111 19861 
"SBA Small Busvlers Innovation Research Program Pohey Directive ISepf. 30, 

19841 [hereinafter SBIR Dlrecfivel 
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if their iiseal year 1982 "extramural" (meaning contract! budget 
for research and development exceeded $100 million. If so, an 
agency must expend at least certain specified percentages of its 
"extramural" R&D budget in the years after fiscal 1982 with 
small business concerns under an authorized SBIR program. The 
initial requirement for DOD for fiscal 1983 was .1% increading to 
1.26% for fiscal year 1987 and thereafter.6' 

The program applies to both research and development.jb Under 
it, an agency determines the categories of R&D projects to he in 
its SBIR program for the year. and it issues, at  least annually. an 
SBIR solicitation in accordance with a schedule determined 
cooperatively with the SBA,se AS a single "general solicitation" is 
issued for an entire agency, all military service and DOD agency 
requirements are consolidated in the DOD solicitation. The 
solicitation is synopsized m the CBD before being issued.5~ The 
SBA also publishes a presolicitation brochure listing the topics.5e 
The solicitation document contains detailed topic descriptions or 
statements of need. solicitation procedures, and addresses far 
submitting proposals on each topic. 

Each department or agency activity evaluates dl the proposals 
it receives and awards contracts within its available funds. All 
proposals are judged on a competitive basis. They are initially 
screened to determine responsiveness. A technical evaluation. by 
engineers or scientists, or other "peer review" lwhich may include 
review outside the agency where appropriate!, then determines the 
most promising technical and scientific appro ache^.^^ Each pro. 
pasal is judged on its own merit. An agency is under no 
obligation to iund any proposal or any number of proposals on 
any topic.60 

Awards are to he made primarily on the basis af scientific and 
technical merit. Secondary considerations may include program 
balance, critical agency requirements. and whether the proposal 
indicates potential commercial uses in addition to meeting agency 
needs.B1 

The SBIR program consists of three phases. Under Phase I, 

"15 U S C  g 63Sif l l l i  ISvpp 111 19851 
"Id 8 63510115i 
"Id 5 6381gl 
"SBIR Drecfive,  supra note 62. at  6 
"Id. at  13-14 
"Id nt 3 1  and 15 
'"Id at  31 
' I d  at 11 
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awards typically will be $50,000 (or 112 man-year1 or less. This 
phase is to determine, so far BS possible. the scientific or technical 
merit and feasibility of ideas or concepts submitted.62 

Phase I1 awards will be made on the basis of Phase I results 
and the technical merits of a Phase I1 proposal. Special consider. 
ation will be given to proposals that  identify a followon Phase I11 
funding commitment from nanfederal sources. Phase I1 awards 
will typically be 5500.000 or less. The number of Phase I1 
contracts will depend on the success of Phase I and availability of 
funds. Phase I1 covers the principal R&D effort and requires B 

more comprehensive proposal than Phase 1.08 

Phase I l l  is intended to involve privatesector investment and 
support to bring about commercial application. I t  may also 
involve nomSBIR federal funded followon contracts for praduc. 
tion or processes.6' 

The SBIR Program has been increasing yearly in DOD at a rats 
sufficient to meet the R&D percentage rate8 required by the 
statute. The yearly awards for DOD have been: $20.6 million for 
fiscal 1983, $44.6 million for 1984. and $78.2 million for 1985. The 
estimated amounts for subsequent years were: $180 million for 
fiscal 1986. $204 million for 1987, and $262 million for 1988.66 

C. COMPARISON AND EVALUATION 
The BAA and SBIR programs are bath general solicitation 

procedures. and both are recognized as competitivebb-so that the 
Competition in Contracting Act certification, justification, and 
approval requirements for noncompetitive procurement are hap. 
plieable. There is no obligation to fund any specific topic or 
number of topics with either procedure. Rather, all submissions 
under each compete with each other against the full range of 
identified needs. Chiefly because they are not subject to the 
burdensome requirements for noncompetitive procurement, the 
BAA and SBIR procedures are generally more efficient and 
expeditious than the unsolicited proposal and RFP proce8se8, 

The SBIR oroeedure amlies to bath research and develoament. 
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while the BAA ia limited to "basic research." The SBIR program, 
however, is generally more restricted in its application because: it 
is more rigidly defined. detailed and limited-with three clearly 
specified phases: it has the $50,000 and $600,000 usual limitations 
in phases 1 and 11: only one solicitation a year is issued for the 
entire agency; and it applies solely to small business. 

The BAA process recognizes that the selection of "basic 
research' contractors is primarily a technical decision with very 
iow4sk business aspects. Most of these projects consist predomi. 
nantiy of labor costs with the decision chiefly one of what 
technical approach and personnel to fund. The amount 01 con. 
tracting officer involvement will normally be less than in most 
other types of procurement. 

While a BAA-type procedure has been used in the past by the 
Defense Advanced Research Project Agency IDARPAI and some 
of the military services research offices, it has not been used by 
the other service procurement activities that  also have R&D 
mission responsibilities. Because of the increased worksbility and 
expedition of the BAA procedure, however. it is likely that they 
will use it widely to contract far research work in the future. 

With this increased u8e of the BAA, it is appropriate to 
consider its limitations-to avoid possible misuse. The BAA 
procedure is very similar to the unsolicited proposal process and 
is subject to similar possible misuse. Senator Cohen in his article, 
The Competition in Contracting Act.8' pointed out the eongres. 
sional concern "that unsolicited proposals often actually are 
solicited by the agencies"68 and thus often are not competitive. 
This concern could also apply to a BAA, where the solicitation 
only describes a general category of research interest, but agency 
personnel inform one prospective offeror of specific research iin 
the general category) that  is debired. This would give that 
prospective offeror an unfair competitive advantage. The BAA 
should decribe the research goals in 88 much detail as possible-to 
fully inform all prospective offeror8 on an equal competitive basis. 

A proposal that is not within a category set out in the BAA 
should not receive an award under the BAA. An award in this 
ease would not be competitive or fair, as others did not have the 
opportunity to  submit proposals in the area. Such a proposal 
would in fact be an "unsolicited proposal" and should be so 
treated. 

'Tohen, mpm note  I2 
"Id st 30 ier aupm note 25 
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There is also the question of whether a proposal that is 
submitted as an unsolicited proposal. but is within a category of a 
BAA, may be considered for award under the BAA. In this case. 
if the proposal meets all the requirements of the BAA, there is no 
reason why it should not be competitively considered under the 
BAA. There is no unfair competitive advantage in this instance. 
The BAA procedure is, in practical effect. the proces6 for 
competitively considering what would otherwise be unsolicited 
proposals. 

The BAA procedure should not be used when a competitive 
request for proposals is more appropriate. A BAA is appropriate 
when there are general areas of interest and no award for a 
specific requirement is intended. A request far proposals is 
appropriate only when there is a known specific requirement for 
which a contract award is intended. Nevertheless a BAA may also 
be appropriate in Some instances for known specific requirements; 
the draft FAR amendments an the BAA indicate it may be used 
"for an individual program requirement" as well as for "broadly 
defined areas of interestP6Q The questionable area then is where 
there is a known specific requirement. 

In considering such instances, the differences between the BAA 
and competitive RFP processes should be recognized. Under an 
RFP there is head.to-head competition among the offerors for a 
requirement-with a specific evaluation criteria applied to all 
offerors under each procurement to determine who receives the 
award.'O With the BAA, there is only a general criteria that 
applies to all proposers. and all proposers (regardless of category) 
compete against each other; there is not an individual competition 
for an individual requirement. Under an RFP, the agency "negati. 
ates' ' with offerors: with discussions, clarification of offers, and 
notification of deficiencies before offerors submit "best and final 
offers."" 

The BAA should be used for research procurements when it 
would be impossible to draft an adequate RFP without restraining 
technical responses.'* This indicates that the RFP process should 
be used for specific known requirements unless it is not possible 
to prepare an adequate RFP land particularly the statement of 
work) without restraining possible technical responses-and 
thereby restricting competition. I t  also appears that the more 

 proposed addition fa FAR 5 36.0161billl suupm note 23 
'FAR 0 15 605 
.FAR 00 15 609- 611. 
'See supm text  accompanying note 84 
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specific a known requirement is, the less likely it 1s to be 
appropriate for use of a BAA. 

In summary, the BAA procedure is efficient and highly 
workable. I t  should and will be widely used. I t  and the other 
general solicitation procedure, the SBIR. will simplify and expe 
dite research contracting, but they must be used appropriately. 

In many instances, however, the more appropriate procurement 
method is a competitive RFP. In the next section we will consider 
two modifications to that process. 

IV. VARIATIONS ON THE COMPETITIVE 
PROPOSAL PROCESS 

If neither of the general solicitation procedures is appropriate, 
an agency may contract by: sealed bidding, or competitive 
proposals--also k n o m  as negotiation. Sealed bidding applies 
where award is made an the basis of price only, and it is not 
necessary to conduct discussions with offerors about their propos- 
als. Negotiation is appropriate when either of these conditions 
does not apply. time does not permit sealed bidding, or there is 
not a reasonable expectation of receiving more than one pro- 
p o ~ a l . ' ~  R&D acquisitions are generally accomplished by negatia. 
tion rather than sealed bidding, because the precise specifications 
necessary for sealed bidding are usually not available." Thus 
discussions with offerars about their proposals are necessary, and 
factors other than price are considered in making awards. 

In this section, we will consider two variations on the standard 
negotiation procedure. The first. a test procedure. is an effort to 
expedite the standard process; the second. an established proce- 
dure, is for other purposes. 

A. TEST OF STREAMLINED 
COMPETITIVE R&D PROCESS 

The streamlined competitive RBD process is a two-year test 
effort to expedite R 8 D  procurement in specified circumstances:' 
I t  is also intended to obtain data to determine the validity of the 
procedure. The Office of the Chief of Naval Research IOCNRI 
developed and is implementing the test,'6 but any Department of 
Defense procurement activity may use it. 

'10 U S C  P 23041a1121 lSupp I11 19851 
.'FAR 9 35 0061al 
'See Streamhned R&D supra note 6 Ereeutrvs S u m a r y  
Old Discussion at 3 
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The purpose of the test is to expedite the procedures (after 
competitive proposals are received) for evaluation of offers and 
the conduct of discussions or negotiations. OCNR has estimated 
that the average processing time for competitive R&D acquisi- 
tions is 150.t~-220 days." and the average time may be longer far 
many other procuring activities. Of this time, OCNR estimates 
that it typically takes 90-120 days to process proposals after they 
are received. The test procedures may save 30% to 60% of this 
processing time.18 

The test procedure applies to R&D procurements that are: Ill 
competitive, 121 anticipated to be awarded an a cost reimburse. 
ment basis. and 131 expected to involve proposals that "primarily 
consist of" labor and 1abor.related costs.78 "Primarily consist of" 
means 75% or more.8o 

There are two t m e s  of changes under the test procedures: 
those in general oversight controls. and those in specific evalua- 
tion and negotiation procedures. Concerning the first, agencies 
conducting the test are to examine their regulations and proce. 
dures at  all levels and identify those that they can eliminate. 
reduce or modify to process procurements under the test more 
quickly.81 While oversight systems should a88ure adequate qual. 
ity. they should also accommodate streamlining appropriate to the 
low risk procurements involved here. 

The chief specific change in the evaluation and negotiation 
procedures under the test concerns the "competitive range" 
determination. The Armed Services Procurement Act requires 
"written or oral discussions with all responsible sources who 
submit proposals within the competitive range" before award of a 
contract using competitive proposals.8z The FAR specifies that  
the competitive range "shall include all proposals that have a 
reasonable chance of being selected for award."a3 

The test applies this criterion more literally-to limit the 
"competitive range" to those offers that are actually considered 
to have a "reasonable chance" far award. Those conducting the 

..Id Executive Summary. 

.'Id Discussion at 1.2 
'Id Procedure for Testing at 1. 

IlrA ._ 
'>Id  
"10 G.S C. 5 2306Ib!!4llB! 119821 
'FAR 6 18 6091ai. 
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test feel this will save considerable time and effort by eliminating 
many of those offerors currently placed in the competitive range 
who have no reasonable chance for award.81 

Under the current procedure, most agencies include in the 
competitive range all proposals that are judged as "acceptable." 
or as "capable of being made accepteble."a~ In making these 
determinations, the technical evaluators generally do not consider 
cost proposals. Under the test, the technical evaluators will 
consider cost as well as technical proposals, and will evaluate the 
chances for award of all proposals other than the proposalis1 that 
is b e l  the strongest-recommending which should be in the 
"competitive range." The contracting officer will then make the 
final "competitive range" determinetion.86 

This procedure will reduce the number of offerors in the 
competitive range. I t  will save time and effort by eliminating 
protracted discussions with noncompetitive afferars, the need for 
such offerars to prepare revisions and best and final offers, and 
the need for the government to reevaluate such revisions. Under 
the test. the extent of discussions should be limited, because the 
praposal(s) retained in the competitive range should have little 
need far improvement. Discussions. if necessary at all, could be 
by telephone or other informal procedures.8' 

The test procedure will face questions and challenges, as it will 
reduce the number in the competitive rangeas-often to one or 
two.88 Some may view this as reducing competition when the 
emphasis is on increasing it. The General Accounting Office has 
pointed out that  it will closely scrutinize determinations to leave 
only one proposal in the competitive range.@O 

The test procedure is available for use throughout DOD during 
the test period. I t  appears workable and appropriate if limited to 
its intended use-for cost reimbursement, labor intensive, eompeti. 
tive R&D contracting. 

"see s t r P d n e d  R&D. e. ~~~~~t~~~ summary 
"Id Procedure far Tsrtmg at 1-2 
"Id at 2-3. 
' I d  st 3. 
-For a dmeuiaron of the mlea and decisions eoncermg Lhe competrtive range 

see J. Cibimc & R Sash, Formstion of Government Contract8 371.79 119821, and 
A Gdagher The Law of Federal Segoliated Concram Formatron. ch. 6 119811. 

"Streamluled R&D supm note 8 sf rhe Exleufive Summary. where IC states 
that "[ijn most cases, only m e  or  two offarars meet the crrteria" a1 having 
submitted the strongest proporals and have B reamntble e h m e  for award 

'Srn J Cibinie & R Xash. S U D ~  n~Le 66 at  376 A. Gdaqher supra note 88. BX 
184.8~. 
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The test procedure is based largely an the proposition that the 
limited negotiable areas in such R&D procurements leave little 
mom for weaker proposals to overcome those initially rated the 
strangest--so that relative positions rarely change during cornpet. 
itive range negotiations.Ql While this proposition appears comet,  
the acceptance of the test procedure will depend largely on the 
data developed to support it.02 

E. "FOUR STEP" SOURCE SELECTION 
PROCEDURE 

The "Four Step" source selection procedure is an optional 
procedure in DOD, designed not to expedite the procurement 
process but to avoid other problems.83 While the procedure may 
not be more expeditious in every case than the regular competi- 
tive proposal process, it usually is somewhat quicker and requires 
less involvement by government personnel. 

The procedure seeks to maintain the integrity of each offeror's 
proposal by avoiding "technical transfusion" and "technical 
leveling." I t  would be unfair to transfuse one offeror's technical 
solution to other offeror8 or to help an offeror, through successive 
rounds of discussions. to upgrade its inadequate technical pro. 
p a d  to the level oi other, adequate proposals. The procedure also 
reduces the opportunity for buy-ins and for the use of auctioning 
techniques.@* 

The "Four.Step" procedure may be used at the discretion of the 

"StreaLned R&D, supra note 8. Diaeussion at 2.  where it i latei  
In these tmee of p r m r ~ m m t .  the real competition exisla in 
w a l u a t m  of the technical portion of the proposal and ideniifieatian 
of the strongest propo~alld Rarely do subsequent discviaions result 
in degradation of the proposallil identified vltidiy as the strongest. 
Also, rarely i s  there improvement of other proposals 80 as to 
overeorne those uutiaily deterrmned strongest. Yet. currently agencies 
often attempt to include in the competitive ~ m g e  for negoiisfmn ali 
those proposals which are not found t e e h c d y  unacceptable By not 
usmg round iudgment to estabhsh a realistre mmpetmve range. many 
contractors which have no reasonable chance for award a r ~  earned 
throughout the competition to the disadvantage of the governmenr 
and mdustry 

"The test procedure eails far the eolieerian and subrmssmn of subitanrid data. 
such a9 that on the number of a~tmns  muolved. number of offeror3 submitting 
pmpmalr, number of p r o p o d s  selected into the competitive rmgs, frequency of 
sward EO the offeror who inirialiy rubmiisd the proposal rated highesb and the 
paint spread between thaie recewmg award lwha were not mild iy  ratsd the 
strongest1 and those who originaliy rated the srrongesf. Id  Procedure for Teating 
a t  3 - 4  

"The procedure ia detailed at DFARS 5 15 613 
"DFhRS S 15 6131al131 
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contracting officer to competitively negotiate R&D acquisitions 
with an estimated value of $2 million or mom95 Use of the 
procedure is most appropriate when government evaluation of 
initial proposals. without discussion of proposal deficiencies, will 
be sufficient to determine the best overall offer to the govern. 
ment; the procedure should not be used for procurements where 
the necessity to conduct extensive negotiations is antieipated.96 

The four step8 in the procedure are: submission and evaluation 
of technical proposals, submission and evaluation of cost propos. 
als, establishment of the competitive range and selection of the 
apparent successhl offeror, and negotiation of a definitive con. 
tract.g' 

The conventional competitive proposal process differs in 
that: (a) offerors' technical and cost proposals are submitted and 
evaluated simultaneously, and Ibl the agency negotiates definitive 
contracts with all afferors in the competitive range before 
selecting one as the The main difference, however, 
between the two processes involves discussion of proposal deli. 
ciencies. In the conventional process, protracted discussions may 
evolve around proposal deficiencies. Under the FowStep proce 
dum. offerors me not advised of deficiencies in their proposals, 
but only of areas in which the intent or meaning is unclear or 
which require additional substantiating data far evaluation.99 I t  is 
only in the final negotiations with the selected offeror that there 
is disclosure and resolution of all technical deficiencies and all 
unsubstantiated areas of cost.100 

The nondisclosure of deficiencies does preclude technical trans. 
fusion, technical leveling, and auctioning.10' The Four.Step prace- 
dure also avoids the need to reevaluate proposals that me 
changed after each round of discussions. Finally. it may improve 
the quality of initial contractor praposals,'02 as offerors will know 
there is no chance of technical transfusion of their proposals nor 
of improving their proposals through government advice of 
deficiencies. 

"Id 5 15.613ibl DFARS 56 15.6131eI.ii1 derenbe there steps m d e r 4  
-Id 5 15 Sl3lbl and (c! 
' I d  I 15 613lalll1 
*Id I 16.6131a!121 ~ , .  
la 

'=Id 0 15.6131rl 
'OSmrLh. The Ne= "Four Step" Source Srl#cfion Pmcrdvrr Is  the Solvnan 

'"'Id at 336 
Worse than fha Problem? 11 Rib. Cant.  L J. 322 326. 335 119801 
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The Four-Step procedure should be used for the purposes 
intended'03-and not to expedite the procedure process. Neverthe 
lees, it may have the side effect of being faster. The Four-Step 
procedure appears more expeditious in general because it reduces 
discussion of deficiencies, negotiation of final contract terms, and 
reevaluation of changed proposals. I t  may be less expeditious in 
Some instances because technical and cost proposals are submit. 
ted and evaluated separately, while they are submitted and 
evaluated together under the conventional process. 

V. OTHER APPROACHES 
The fallowing discussion covers other approaches of us8 in 

specific, limited circumstances. The first two concern types of 
contracting procedures. The third is about an exception to the 
competitive contracting requirements of particular applicability to 
R&D procurement. The last is about a type of contract format of 
use in certain research contracting. 

A. MULTIPLE CONTRACT OR ORDER 
ARRANGEMENTS 

The FAR sections on R&D contracting refer to use of one 
multiple contract type of arrangement. FAR 5 35.0151b) states- 
in regard to contracting for research with educational institutions 
and nonprofit organizations-that agencies should negotiate a 
basic agreement if the number of contracts warrants such an 
agreement. The DOD FAR Supplement specifies that the respon. 
sibility for negotiating basic agreements for the Department of 
Defense in these instances is assigned to the Office 01 Naval 
Research.lo6 

A basic agreement is of little effect, however, in expediting the 
procurement process. A basic agreement is B written instrument 
of understanding that contains contract clauses applying to future 
contracts between the parties, and contemplates separate future 
contracts (which will incorporate by reference the clauses agreed 
to in the basic agreement).l0* A basic agreement only establishes 
agreed clauses for future contracts. Because each of the individual 
future contracts must comply with the competitive contracting 

"'For a detailed examination of the Four-Step procedure see Smth supm note 
100. SI# d m  J Ciblnic and R Nash. ivpm note 88. at 392-93: A. Gallagher, ~ u p m  
" O W  88. st 214-16 

"DFARS I 35 Ol6lbllZl. 
OIFAR 8 16 7021al 
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requirements, the procedure does little to expedite the contracting 
process. 

There are, of course, contract types under which multiple orders 
are issued where only the initial contract action must conform to 
the competitive contracting requirements. This is because compe 
tition in the initial contract action covers all of the subsequent 
orders. Examples of these arrangements are requirements can. 

and indefinite quantity contracts, where all responsible 
sources may compete in the initial action far the requirements in 
all the orders.107 

Multiple R&D requirements are not usually appropriate for 
inclusion under a single contract arrangement of this type. 
Individual R&D requirements should ordinarily be procured 
separately, because the best capability must be obtained to 
perform each R&D requirement. This means seeking the best 
scientific and technological source in each instance (consistent 
with demands for the best mix of cost, performance, and 
schedule). I t  also means continuing efforts to increase the number 
of qualified sources.'Oe The inclusion of disparate R&D require. 
ments under a single contract arrangement would not facilitate 
accomplishment of these objectives. 

There are, however, some multiple order contract arrangements 
for scientific or engineeringltechnical services that are available 
for appropriate use on a relatively expeditious basis.108 Those 

"Tha rype of C O O ~ I Q C ~  i s  covered at FAR 9 16 603. FAR 9 6.001ldl staCes that 
the competition requ~ements iaf FAR part 61 da not apply to orders placed under 

'"'lndefmite quantify c ~ n l i a c t i  me covered at FAR 8 16 504. FAR 5 6 Oollellll 
specifies that  Lhe competition requrrementi do not apply t o  orders under indefinite 
quantify contracts when all responsible souices were permmid co Compete for the 
requlrementi VI the orders 

requirements eomracrs 

"'DFARS 5 36 007isl sfsles 

inereare the number of qualified S O Y I C ~ S  and LO encouraie parficipa- 
fmn by a m d  business concerni as l e 1 1  BQ others. m Defense research 
and development 

"The Army has l f a  Sciencific Service Program. which E made up of five generd 
c ~ r p p o n e r  Shart.Tarm Analysis Ser\irei Laboratory Research Cooperative Pro- 
gram. Summer Faculty Rerearch and Englneerlng Program. Summer A~roeiafesiup 
Program for  High School Science sad Mathematics Facuify and Canferenee and 
Symposia The program 11 described ~n Army Research OfBce. Scientific Senices 
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requiring such services should contact their agency's research 
office for details.110 

B. 8(al CONTRACTS 
Section 8ial of the Small Business Act"' established the 8lal 

program I t  authorizes the Small Business Administration ISBA) 
to enter into contracts (including those for R&DI with other 
agencies and to let subcontracts for performing those contracts to 
small and disadvantaged business firms.11* 

8(a) contracting procedures are performed as an exception to the 
competition requirements. The Competition in Contracting Act 
provides an exception where a statute expressly authorizes or 
requires B procurement to be made through another agency.llJ 
This is the case with the 8iaI program. I t  is not necessary to 
prepare any written justifications or obtain any approvals (for 
noncompetitive procurement) when contracting under the 8ia) 

Procuring agencies must review their requirements to determine 
those appropriate for 81al contracting, and there are goals 
established for the 8(a) program. Moreover, tho 8ia) procedure- 
though it is governed by extensive rules and procedures"'-is 
generally much more expeditious than the competitive negotiation 
process. Further, though 8ial contracts are with the SBA land 
SBA subcontracts with the individual contractorl, the SBA will 
usually permit the procuring agency to work directly with the 
individual contractor. 

program.114 

C. COMPETITION EXCEPTION FOR R&D 
This subsection deals with the third exception to the eompeti. 

tive requirements in the Competition in Contracting Act.116 The 
second part of the exception states that competition need not be 
provided when it is necessary to award a contract to a particular 
source in order-la) to establish or maintain an essential engineer- 
ing, research, or development capability ib) by an educational or 

Ragram iOct 19841 iBrochvrel 
"Thase intpresced m the Army's Seieniiflc Serv~css Ragram can contact the 

Army Ressmch Office. P O  Box 12211. Reaeareh Triangle Park. North Carohns 
27708-2211. 

I' 15 U.3 C. 5 6371al 119821. 
"'FAR 5 19.801. 
"10 U S.C 5 23041~1161 ISupp. I l l  19851: FAR 5 8 302.Sla1121 
"FAR 5 6.302-6ic1121. 
"See FAR Subpart 19 3 for contracnng miis under the program 
"10 U S.C 5 23011e1131 ISUpp 111 19851: FAR 5 S 302-3. 

Ragram iOct 19841 iBrochvrel 
"Thase intpresced m the Army's Seieniiflc Serv~css Ragram can contact the 

Army Ressmch Office. P O  Box 12211. Reaeareh Triangle Park. North Carohns 
27708-2211. 

I' 15 U.3 C. 5 6371al 119821. 
I,.-." D .""". 
"FAR 5 6.302-6ic1121. 
"See FAR Subpart 19 3 for contracnng miis under the program 
"10 U S.C 5 23011e1131 ISUpp 111 19851: FAR 5 S 302-3. 
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other nonprofit institution or a federally funded research and 
development center.11' Thus, a sole source award to an educa. 
tional or nonprofit institution, or to a Federal Contract Research 
Center IFCRCI, is permissible where it is necessary in order to 
establish or maintain an essential research or development lor 
engineering1 capability by the institution. 

The first part of the exception also has some applicability to 
R&D. I t  permits a sole source award when necessary to maintain 
a facility or producer available for furnishing supplies or services 
in case of a national emergency or to achieve industrial mobilize 
tion.lls One of the examples given in the FAR indicates that use 
of this authority may be appropriate when necessary to "maintain 
active engineering, research, or development work."l19 Thus. a 
sale source award lto any type contractor-not just an educational 
or nonprofit institution or an FCRC, as with the other part of the 
exception) is permissible when necemary to maintain critical R&D 
work for a national emergency or to achieve industrial mobiliza- 
tion. 

D. SHORT FORM RESEARCH CONTRACT 
The Short Form Research Contract is a DOD contract format- 

not a contracting procedure-for use in certain limited eircum- 
stances. I t  may be used when the basis for award is an 
unsolicited proposal or a broad agency announcement; the princi. 
pal purpose is the acquisition of research from an educational 
institution or a nonprofit organization; the work is to be 
accomplished on a cost.reimbursement basis: and the contract 
requires the delivery of designs. drawings. or reports as end 
items.120 

The Short Form Research Contract is a shortened contract 
format intended to reduce administrative burden and expedite the 
contracting process. I t  works in part through incorporation by 
reference of the applicable clauses in effect on the date of the 
contractor's proposal. The contract format and the applicable 
procedures are described in detail in Subpart 31.70 of the DOD 
FAR Supplement. 
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VI. CONCLUSION 
There is a need for expeditious R&D contracting procedures- 

and there are such procedures available. They must, however, be 
recognized and applied correctly. 

Chief among them are the broad agency announcement (BAA) 
and the SBIR procedures, which have been discussed in detail. 
They were compared with each other, as well as with the 
Unsolicited proposal process. The BAA and SBIR procedures are 
more expeditious than the unsolicited proposal process largely 
because they are competitive procedures-so that the time con. 
suming sale source requirements do not apply. 

The BAA will likely supplant the unsolicited proposal process 
for procurement of research. The SBIR is also very useful, but it 
is more restricted in its application. The BAA should only be used 
where it is applicable, and not where a competitive negotiation is 
more appropriate. 

The streamlined competitive R&D test procedure also shows 
promise for expediting the conventional negotiation process for 
cost reimbursement, labor intensive procurements. This procedure 
is presently available throughout DOD on a test basis. I t  speeds 
the process by limiting the competitive range to those that 
actually have a "reasonable chance" for award. 

Though the chief purpose of the Four-Step source selection 
procedure is to avoid "technical transfusion," it may have the 
side effect of being more expeditious. Finally, certain other 
procedures can speed the procurement process in appropriate 
circumstances. These include: 8ia) contracting, the short form 
research contract, and the competition exception for essential 
R&D capability. 

If appropriately used, the available procedures do provide 
sufficient means and authority to accomplish R&D contracting in 
a timely manner. 
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COMMENT: GRIFFEN V. GRIFFISS AIR 
FORCE BASE: QUALIFIED IMMUNITY 
AND THE COMMANDER'S LIABILITY 

FOR OPEN HOUSES ON MILITARY BASES 
by Lieutenant Commander E. Roy Hawkens' 

An "open house" on B military base is an activity through 
which a base commander promotes favorable relations between his 
military base and the local community. During the open house. 
the general public is invited to visit the base to gain a better 
understanding of military life generally and the base mission 
specifically. Air Force base commanders are encouraged, by 
express regulations. to hold open houses at least annually to 
"show the mission, equipment, facilities, people, skills, and 
professionalism required to operate the Air Force."' 

An important constitutional question arises, however, for cam 
manders who hold open houses: namely. what is the first 
amendment consequence of inviting the general public onto a 
military base to view the equipment. facilities, and professional. 
ism of ow nation's military personnel. The commander who 
neglects to consider this question, or who an~wers  it incorrectly, 
may well find that he is a defendant in a Bivensa suit in which a 
plaintiff seeks to hold him personally liable for substantial 
compensatory and punitive damages for alleged constitutional 

*Urnred States Naval Reserve. Commander Hawkena 10 an attorney 81 the 
United States Department of Justice. C i d  Division. Appellate Staff. and is also 
an active r88ervi(it wiih COMSUBLANT Detachment 10s. Washingtan. D.C He 
served an active duty with the United Stares Navy from 1915 ta  1980 and. after 
completing law school. clerked for Judge Edward A T- of the Umted States 
Court of Appeals for the Dietrid of Columbia Circuit J D ,  Marshall.U'ythe Sehwl 
of Law, College of William & Mary, 1983: B.S., United StsteS S e d  Academy. 
1916. Author of The E / f d  of Shaffer Y Heitner on tho JuAsdicnonoi Standard in 
E x  Perf. Diuorces.  18 Fam. L. 9. 311 11984): Varginiu's D o m e i l c  Rsinliona 
Long-Am Legidanon. Doer Its Reach Eiceed Its Dun Pmeoss OmapP, 24 R m  & 
Mary L Rev 229 119831. Member of the bars of the Commonwealth of Vv-a 
and the United State8 Courts of Appeals for the Dislrict of Columbia Circuir, the 
Third Cawi t .  the Fourth Circuit. the Fifth Ciremt. the Sixth Circuit. the Seventh 
Cirnrit. and the Ninth Clreuil. The viewe expresbed herein me those of the author 
and do not nece89anly reflect those of the Justice Department. the Department of 
Defense. or any other government ~ p n c y  

Dep't of Air Faree, Reg. So. 190-1, Fmblle Affairs-hbhc Affairs Poheies and 
Roeeduros. para. 4-29 116 Feb 19821 [heremafter AFR 190.11. The reievant part of 
fhs ramlation IS set out $",+a note 6. 

'Bivenr V. Six Unknom Named Agents of the Federal Bureau of Xarcoties, 403 
U.S 388 119711 lholding that government employees may be sued m their persond 
capsuties for constitutional violations pursuant to an imphed C B Y B ~  of aerim 
aramg from the Canslilulianl 
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violations. Indeed, this is the situation in which an Air Force 
commander currently finds himself following an open house in 
1984 at Griffiss Air Force Base in Rome, Sew Y ~ r k . ~  Although 
the commander at  Griffiss Air Force Base actually considered 
beforehand the possible legal consequences of the open house and 
even solicited the advice of Air Force attorneys and a local United 
States attorney's office to ensure no constitutional infractions 
would occur, he nevertheless is being sued by civilian plaintiffs 
who claim they suffered first amendment injuries when they were 
prevented from engaging in expressive political activity on the 
base during the open house. 

This article will review the factual and judicial history of the 
stiILpending Griffiss Air Force Base case, and it will then examine 
whether the district court correctly concluded that the military 
defendants were not entitled to summary judgment based an their 
qualified immunity. This article concludes that the court erred in 
failing to grant defendants qualified immunity. 

As a result of the district court's decision in Griffiss Air Force 
Base, military commanders now face an incredible dilemma. They 
may comply with military regulations and hold periodic open 
houses, but only at  the cost of surrendering their historic and 
constitutionally permissible authority to prohibit ambase political 
expression they perceive as threats to security or inconsistent 
with the military mission. Or, they may preserve their authority 
by disregarding military regulations and never holding open 
houses.' This is an unacceptable predicament in which to place 
our military officials, and it cannot be gainsaid that the necessary 
steps speedily should be taken to eradicate this judicially created 
Hobson's ch0ice.s 

I. GRIFFEN v. GRIFFISS AIR FORCE 
BASE: FACTUAL BACKGROUND AND 

JUDICIAL PROCEEDINGS 
A. FACTUAL BACKGROUND 

In 1984. the commander of Griffiss Air Farce Base, in 
eomidianee with Air Force remlations that urge commanders "to 

'Gnffen Y Grifiiis Av Force Base So. 86-CY-365 IN D.N Y.I. 
' C i  Flower V. Lmted Stares. 401 U S  197 201 115721 IRehnqvirt J dissenting1 
'The term "Hobson Q choice 13 derived from the llrseflee af Thomas Habsan 

11544.16311 of Cambridge. England, who rented horses and gave his C Y S L O ~ B ~ S  
only m e  e h o m  Lhal of fhs horse nearest the stable door Rebater Q Biographical 
Dictionary 716 115721 
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hold at  least one open house each year,"i ordered that a portion 
of his normally closed base be opened to the public on September 
8, 1984.' Because Griffiss Air Force Base is a large, active 
military installation that houses substantial government property 
(including military aircraft and live ordinance) and employs over 
seven thousand personnel, the commander ordered that appropri. 
ate steps be taken to ensure proper security. The commander was 
especially concerned with security because Griffiss Air Force Base 
recently had experienced several disruptive protests. In one ease, 
demonstrators had damaged between 850,000 and $125.000 of 
government property. In another, demonstrators had blocked 
access to and exit from the base by standing, sitting, or lying 
across roadways that entered the base.8 

In an effort to deter similar disruptive incidents during the 
open house. the commander decided, based on advice he received 
from the legal staff at  his base and the United States Attorney's 
office in Syracuse. New York, to prohibit all political activities or 
statements an Griffiss Air Force Base during the open house.8 
Outside organizations that wanted to display exhibits during the 
open house submitted their plans for prior approval by Griffiss 

sAFR 190-1 pmwdes in reiwant parr 
Open homes Show $he rmiaon. equipment. facPcies. people. skPs 
and pmf88~i0nslrm riqulred to operate the Air Force Open houses 
should not be lor convey the image of1 a fau. carnival. CYCYS, civhan 
BY show. or &splay of earnere id  products. They should highlight 
the bare nuamon and As Force hie. Opening d h n g  hslla, dormitories. 
mavltenanee shops. classrooms. flighr mmuiafors. and other unelss~i. 
lied faePtie8 for pubhe inspection LQ encouraged when pambie. 
Commanders may hold open homes when considered m the b e d  
interest of their community relafionr programs Each commander 10 
urged t o  haid 81 least one open house each year. The annual open 
house is B major acriwty The [PvbLc Affaus Officer] must work 
closely with the [open house] project affxer t o  ensure pubhc aware 
ness m d  attendance BL the open house The [pubhe Affaul Officer] 
will provide the comprehensive g u i d e h e  far the project offieera 
use in planning Lhe open house 

AFR 190.1. para. 4-29. see d i o  id paras 1 1  through 1-28 
G n f f m  A a  Force Baas normally is B closed baae-that 19, the general pubhe 

normally does not have access t o  rhe base The base perimeter i s  aneioied by B 
fence. and armed guards at each gsce check the idintifieation of each person 
entering the bass A ~ i g n  ac each gate w a m i  that entry is  unlawful without rhe 
base commander's permirrion S r r  Griffen Y Griffiss Air Force Base, No 
85-CV-385 (S D S Y I [hereinafter Gnfiiii reeardl laffidavit of the stalf judge 
advocate dated Apt 29. 19861 Citations are Lo the exhibits filed m support of 
Defendanvr Motion to Dismiia and PlontifPs Maoons for Summary Judgment 
and for Prehminary Inpncuon  

7 d  
' I d ,  nee d a o  id at  28.29 laffidavit of a3aistanc staff wdge sdwcars dated Mar 

26 19881 
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Air Force Base officials. The plans were examined to ensure they 
were consistent with the goals of the open house and were devoid 
of political content. 

At the open house. no defense contractors had displays, and no 
civilian commercial organizations had displays. Indeed, with one 
exception. only organizations affiliated with Griffiss Air Force 
Base were allowed to have di~p1ays.l~ The exception was the 
Confederate Air Force, an aviation organization which routinely is 
permitted to show historical aviation displays during open 
houses." In this instance. the Confederate Air Force permitted 
the public to take self-guided tours in a refurbished B.29 aircraft. 

On the morning of the open house, a member of the legal staff 
at  Griffiss Air Force Base examined the exhibits to ensure that, 
in conformance with the commander's directive, nothing was 
displayed that amounted to a political Ststement.'z Additionally, 
to ensure that the general public would be aware that their 
presence on the base was subject to certain restraints on their 
expressive activity, some 16,000 letters of welcome were distrib. 
uted that explicitly "prohibit[ed] any political activity and any 
other action detrimental to good order and discipline."'s 

l,Id. laffidavit of the staff judge ad\ocarel. Exampler of the organmations that 
were permimed to have displays included the Boy Seouti. B Black Heritage 
organirsnon. B model uplane club. the C ~ i d  Xu Patrol. and r e e m t e r i  from rhe 
other military branches See id !Ssp 7 ,  1981 L S J Y ~  of the .Mahauk Flyrr. an 
unofficial n e w m a ~ e ~  at Griffiss A a  Force Base 81 101 

" Id  laffidavi i f  srsff judge advocate1 
#'Id laffidsvir af assistant sfsff judge sdvmsfel Examples of the special events 

that were provided OT permitted b) the Air Force included B Weapons Sysrems 
T r a m  Tour. an Army hehcopter rappelhng demonerrstion. an F-106 weapons 
loadmg demonstration B Thunderbirds ar .haw. B fxe ~uppressian demonstration, 
and a model aircraft nymg demonstration Id !Mohobk Flyer st 101 

'The letter of welcome provided in pertinent pari 

. .  
out the m m m  amgned LO YQ by.che Presrdenr and Congress 
Because I am also charged with manlarung seeunl? and order on 
Grrf fm I mush pmlubil any p~hlical  activny and an? other m c i m  
detrimental LO good order and &scipline I must also requae thac you 
stay m t h h  the boundaries outbned an the map belou and that you 
fallow the direetmnr of che Secvriiv Police 

wme dated Sep S 19811 
command~ng officer had decided that person% who 
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Plaintiffs, five New York residents, attended the open house "to 
demonstrate their opposition to current military policies of the 
United States. and the promotion of militarism, that the open 
house represents."" They intended to accomplish their purpose, 
they stated, by "displaying signs and banners, wearing and giving 
away buttons with peaceoriented messages, and leafleting."1s 
Plaintiffs, unlike the other organizations that exhibited displays 
at  the open house, neither sought nor received prior approval 
from Griffiss Air Force Base officials to participate in the open 
house. 

Shortly alter arriving, plaintiffs began displaying large card. 
board posters that  bore the words "FREE PEACE BUTTONS' 
and to which were attached buttons containing VariOUS political 
messages. Plaintiffs also carried leaflets that  they intended to 
distribute. Air Force security officers approached plaintiffs and 
informed them that political activity was not permitted during 
the open house. The security officers further advised plaintiffs 
that  they must either surrender their political material or leave 
the base." Plaintiffs opined that they had a right to make 
political statements during the open house. They asserted that 
other organizations were engaging in activity that plaintiffs 
perceived as being premilitary. Accordingly, said plaintiffs, they 
had a constitutional right to express an opposing viewpoint.17 The 
security officers responded that plaintiffs would have to comply 
with the commander's order and refrain from political activity. or 
leave the base. Plaintiffs chose to remain on the base. The 
security officers therefore confiscated plaintiffs' posters, buttons. 
and leaflets, and returned them after the open house.18 

B. JUDICIAL PROCEEDINGS 
On March 15. 1985, plaintiffs filed a Biuens action in which 

they alleged that four Air Force officials had violated plaintiffs' 
first amendment rights to free speech and association, their fourth 

"Id iAmended Cornplant. fded June 24, 1885. at 41. One of the plaintiffs 
p r ~ ~ l o u s I y  had been barred from entry t o  Griffiss Air Force Base as a E O ~ S P ~ Y B ~ C ~  
af trespass and bsordsriy conduct He requested and received. however, m 
exemption from the barmenf during the 1984 open house m exchange for his 
"agre~lmentl LO abide by the standvd d e s  far an open house land to refrain from 
any] disrvptive activity." I d . ,  ~ e e  also id [affidavit of W A m  Griffe" dated July 
12. 19851 

"Id iPlaultiifi' Ststemenls of Undisputed Material Facts. dated July 12, 1B86, 
para 111 

I d ,  801 &D id IAmended Complmt at 4-91. 
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amendment rights to be free from unreasonable searches and 
seizures, and their fifth amendment rights to due process of law.19 
Plaintiffs asserted that the base commander "had promulgated 
andior [was] enforcing a policy that prohibited. . . political 
activities, and had ordered [military personnel]. . . to prevent such 
activities. and to seize any matenals used for such ectivities."20 
Plaintiffs therefore sought compensatory damages of S60,OOO and 
unspecified punitive damages from defendants personally.zl 

Defendants moved far summary judgment on the basis of 
qualified immunity.2z Defendants stated that, consistent with the 
military's historically unquestioned right to regulate ombase 
expression. they had taken tangible steps to prohibit political 
activity inconsistent with the military mission of the open house 
and that may have posed a threat to base security. Because 
Griffiss Air Force Base was not automatically transformed into a 
public forum during the open house, defendants argued that 
plaintiffs had no clearly established constitutional right to make 
political statements in contravention both of the base command. 
er's orders and of the military mission of the open house. 

The district court denied defendants' motim23 The court 
acknowledged that, at the time of the 1984 open house, the law 
was unsettled regarding whether holding an open house trans. 
formed a military base into a public forum. Curiously, however, 
the court concluded that this did not end the qualified immunity 
inquiry. Relying on the Supreme Court's decision in Flaaer U. 
United Stetea.z' the district court observed that a military base 
can become a public forum if military officials abandon their 
interest in restricting expression. In  the present ease, stated the 
court, a material issue of fact existed as to whether defendants 
abandoned their interest in restricting expression and thereby 
created a public forum: 

[Pllaintiffs have submitted affidavits stating that defend- 
ants allowed blatant political activity by others with a 

Id !Complonc flled March 15,  1966 at ill 
Id. !Amended Cornplavlf at 101 
Plaintiffs also sought damages from rhe United Stster and from defendants m 

thelr official capsctier, BI reU BI deelaramry and 1m1unctlve relief declaring 
Onfflrs A r  Farce Base 8 pubhc forum during future open houses SI# rd 
[Amended Cornplant at  131 On i ivgvit 12. 1985 the diitrier court denied 
plunfaffs' request for prehmmary injunctive rehef. See Id ldisrricf murr order flied 
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pro.military message. For example, one. , , display alleg 
edly featured a picture of "the United States Capitol 
Building with the flag of the Soviet Union flying over it, 
and the message, 'Do you want this? or words to that 
effect, and other language conveying the general message 
that strict secrecy is necessary to prevent what the 
picture portrays." According to plaintiffs, people at  the 
open house were also allowed to wear [T-shirts with 
political messages], and a private organization known as 
the "Confederate Air Force" had displays "lauding the 
bombing of Hiroshima and Nagasaki." A material que* 
tion of fact therefore exists as to whether defendants had 
abandoned their interest in regulating expression and 
created a temporary public forum. If a public forum was 
created. a material question of fact also exists whether 
defendants' restriction of plaintiffs' speech was reason- 
able. . . Accordingly, summary judgment is not appropri. 
ate. .  . ,? 

Defendants filed a timely notice of appeal from the district 
court's denial of qualified immunity.26 Plaintiffs moved to dismiss 
defendants' interlocutory appeal on the grounds that the court of 
appeals lacked jurisdiction and that, in any event, interlocutory 
appellate review of a decision denying qualified immunity was not 
appropriate when outstanding claims for injunctive relief remained 
to be adjudicatd2'  

The court of appeals. acting an motions and without opinion. 
granted plaintiffs' motion and dismissed the appeal.28 

'bGnf'sa record. supra nore 7 l lranwipr of district court decmon of July 23. 
1985. ac 4-51, a##  dm id Ifranserlpl of district court decision of Nov 12. 1985. at 
10-141. 

"Although a district court'a denial of qui f ied  immunity LQ m interla'utory 
decision. the Supreme Court. m Mitchell v Forsyth, 105 S CI. 2806, 2812 119851 
slated that such a decision wa3 immedialely appealable so long s.8 the &strict 
courts decision turned an a question of law 

'Plontiffa grounded thex motion for dlsmssal on the district COWL'* findmg 
that "a matend question of fact . . cuts 88 t o  whether defendants had 
sbandaned their mtereif YI i eg~ l s tmg  expression and created a temporary forum." 
Sa# surm text accompanying note 2 5 .  Because the district court's denial of 
immurufy fumed an an issue of fact, asserted plaintdfn, Lha e o u t  01 sppeala 

on pursuant to Mitchell v Forsyth. 106 S. Ct. 2806. 2812 119861. 
Alternatwely. plantiffs urged the Second Cirevlt to adapt Lhe Fourth Cxcuit'a 
rationals m Bsver Y Gdbertion 724 F.2d 1083 14th Ck.1, eeit. denied, 469 U.S. 
948 119S41. whch held that a diatriet ~ourf ' s  dslual of qualified -unity is not 
appedshie. where, as here. outstanding cl-3 for injunctive relief remain to b 
litigated See supra note 21 

"Gnffen Y Gritfirs Air Force Bare, So. 86-6028 i2d Cir. Apr. 1, 19861. pennun 
{or rrh denied 12d Cu. June 5 ,  19861 
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11. THE QUALIFIED IMMUNITY 
ANALYSIS AND ITS PROPER 

APPLICATION TO THE GRIFFISS AIR 
FORCE BASE DEFENDANTS 

A. THE QUALIFIED IMMUNITY ANALYSIS 
Pursuant to the qualified immunity analysis in Harlou L'. 

Fitrgeraldla and its progeny. government officials are entitled to 
qualified immunity for discretionary actions taken within the 
scope of their official duties if those actions did not violate 
"clearly established statutory or constitutional rights of which a 
reasonable person would have knom."30 The principle underlying 
the qualified immunity doctrine is that government officials "[can 
not] reasonably be expected to anticipate subsequent legal devel- 
opments, nor [can they] fairly be said to 'know' that the law 
forbade conduct not previously identified as unlawful."31 Implicit 
in the qualified immunity doctrine is the recognition that "where 
an official's duties legitimately require action in which clearly 
established rights are not implicated, the public interest may be 
better served by action taken 'with independence and without fear 
of consequences.' "32 In short, where an official reasonably deems 
that he must take an action which, in his judgment, is in the 
public's interest, the Supreme Court has stated that "it is better 
to [act and thereby] risk some error and possible injury from such 
emor than not to act at  a U S 3  
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Significantly, qualified immunity is an entitlement to be free 
not only from trial, but also to be free from pretrial matters such 
as discovery. Subjecting government officials to the burdens of 
broad.reaching discovery is as dismptive to effective government 
a8 subjecting officials to the burdens of trial. In both cases. 
officials will be distracted from their governmental duties and 
inhibited in the performance of their discretionary responsibilities. 
Equally important, the threat of such suits acts a6 a deterrence to 
public s e r ~ i c e . ~ '  Accordingly, in determining whether qualified 
immunity applies, the court must determine 

not only the currently applicable law. but whether that  
law was clearly established at  the time an action oc. 
curred. If the law at  that time was not clearly estab- 
lished, an official could not reasonably be expected to 
anticipate subsequent legal developments, nor could he 
fairly be said to "know" that the law forbade conduct not 
previously identified as unlawful. Until this threshold 
immunity question is resolved, discovery should not be 
allowed.36 

E. APPLICATION OF THE QUALIFIED 
IMMUNITY ANALYSIS TO THE INSTANT CASE 

The district court in Griffiss Air Force Base correctly concluded 
that no clearly established right exists to make political state- 
ments on a military base simply because the base is holding an 
open house.38 Arguably. the court should have granted defendants 

"Mitchdl, 106 S Ct. at 2815, IS* a!so Hoilaw, 467 U S  at 816 
"Hailow. 467 U.S. at  818: see also Mifehdl. 105 S Cr. at  2816 ji'[u]nless the 

plaintiffa allegations state a c i m  of vmialion 01 clearly ssrsbhhed law. B 
defendant pleading qualified -unity is mtitled 10 msrmssal before the cam. 
mencement of discovery). Moreover, the pohey undsrlying quaLfmd immunity 
impaier 'heightened pleading standards" on eomplmta.  "[Tjhe plainflff must 
dead sweciie facts with suffieienf particularity t o  meet all the elements to iw B 
foundstion for reeauery, m e i u h g  those necessary to negative the dsfensi  of 
qualified m u n i r y ' '  Brom V. TBXBB A & M Uniuerary. 804 F.2d 321.  333 (6th 
C r  19861. sea a!so Martln v D C  Metropolitan Palice Dep'r. 512 F.2d 1425, 1430 
1D.C. C r .  19871. As the Fifth Circuit alated ln Mornsan Y. City af Baron Rouge. 
761 F 2 d  242, 244 15th Clr 1985) "[Lliberd notions of notice pleadvlg musf 

of our p u b h  offieids chilled or disrupmd 
pre tnd  development of civil iawsuits,'' Sea 
1479-82 16th Cir IOSS). 

the &ai 01 the 
751 FZd 1172. 

unsettled because fhs  Supreme%ourt never reached the i ~ m e  m [bed States Y 

Albertid 106 S. Ct. 2891 119S511." Gdi,?8iffiss m o r d  supra note 7 Itrulscnpt of 
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qualified immunity on this basis alone, because "[ijf the law at  
that time wag not clearly established, an official could not 
reasonably be expected to anticipate subsequent legal develop- 
ments, nor could he fairly be said t o  'know' that the law forbade 
conduct not previously identified as unlawfu"s~  

The district court nevertheless declined to grant defendants 
immunity because. according to the court, "a material issue of 
fact exists as to whether defendants.. , abandoned their interest 
in restricting expression thereby creating a public forum."38 In 
pursuing this line of inquiry, the district court was especially 
influenced by the Supreme Court's 1972 per curiam decision in 
Flower u. United Stotes,S9 in which the Court found chat the 
government had abandoned its interest in regulating expression 
on a part of a military base. The district court failed to realize, 
however, that in the fifteen years since F l o m r  was decided. the 
Supreme Court on two occasions explicitly has limited Flower to 
its peculiar facts.40 The district court's blind reliance on Flower, a 

dntnc t  m u i f  decision of No" 12, 1985. at  10.111 

1986. at  61. The disrricr caurt tvrther stated 

'Harlou 457 U S  BC 813 sss avpm notes 29.35 and ~ecompsnyvlg rerf 
.'Gnffiii record supra rime 7 icrani~ripf of district court decieion of July 23, 

If [defendants abandoned fher  vlleiesL in restricting erpreiiionl, and 
B pvhlle fornm WBI created, defendants' eonduel would have violaced 
pluntdfi  clearly errabhshed consfilvfiond nghts unless defendants' 
restnetmns eonrtmrsd B reasonable ume, place and manner resine- 
fmn Thls latter queerion also raise8 B material issue of fact making 
summar? iudmenf on defendants ouahfied immuniw defense inao- 
praprlst; i t  t L s  timB 

I d  l r r a n ~ ~ i i p f  of dmtriet court decision of Nov 12 1986. 81 111 
"407 US.  197 119721 [per eurismI In F l a r r i .  the Court. without the benefit of 

€uU briefvlg or oral argument. reverred B ~o,nmcLion for Lstribuling mli-war 
leaflets on B particular street on an Army bare The Court's decision was grounded 
an , t i  c o n ~ l u m n  that the atmet was indistinguishable from B public rtreec 

[Hlere the fort commander chose not co exclude the public from the 
srreel where petitioner was arresred Under such cirevmitances 
the dl- has abandoned any d u m  fhsl  if has special mlire(ife m 
who sdks L d k s .  or diatribvtea leaflets on the ~ ~ e n u e  The bare 
commander can no more order petitioner off ths public rlreel because 
he wag chsrrlhulmg leaflets than could the city pohce order any 
leafleker off mv ouhhc m e e c  . .  

Id  at  19s Sot su~rpnamgly. the Courts ~ ~ m m q  treatment of Flousr, as wel l  BI 
118 facile resolution of Lhe merits drew sharp dissent Srr id at  199-202 [Burger, 
C J ,  Biackmun, Rhenqmrr. JJ. dmenfrngl 

Wnited Scaces Y Aihernm, 106 S CL 2897, 2906 119861 i the aigniflcance of the 
per c w m m  opiruon in F l a i r e i  13 hrmted by [im] unusual facrs I ,  Greer I Spoek. 
424 US.  828, 837 119731 ! b n e I  AlLhavgb Flower has never exphclliy been 
ouerrnled, I ~ S  precedentid vdue 10 de minimus See M u a l  & Mauel, Doer an 
O p n  H a v i r  Turn CI M ~ l ~ f a r j  lnr fdhnon  Into a Public  Forum/ Lnited States Y 

Albertmi and ihr Flirt Ammdmenf. The Army Lawyer Aug 1986 at 11 1 4  & 
n 37 
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decision that did not even involve the qualified immunity issue, 
was therefore inappropriate. To resolve the qualified immunity 
issue here, the district court should have decided whether the law 
is clearly established that an open house held on a normally 
closed base pursuant to guidelines established in military regula- 
tions can result in B public forum. 

As this article will now demonstrate, the above issue must be 
resolved in the negative. No court has ever held that a public 
forum is created on a normally closed base during an open house 
that conforms with military regulations. Moreover, the Eighth 
Circuit, on facts substantially identical to those in Griffiss A i r  
Force Base, actually has held that an open house on a normally 
closed military base does not create a public forum." Accordingly, 
the district court's denial of qualified immunity was error. 

Although the Supreme Court has not expressly addressed 
whether an open house on a normally closed military base could 
create a temporary public forum. it has stated that military bases 
do not became public forums merely because the public is 
permitted freely to visit, or because the base is used to 
communicate ideas or information during an open house.42 These 
statements. though dicta, fortify a conclusion that B legitimate 
question exists as to whether an open house held pursuant to 
regulations on a normally closed military base can ever create B 

temporary public forum. This being so, defendants in Griffiss A i r  
Force Base were entitled to immunity as a matter of law.43 

~~ 

 persons for Free Speech at SAC Y. United States Air Force. 675 F 2d 1010 (8th 

"In Albemni. the Supreme Court stated 
Cu I i t n  b a n d  e w i  denied, 469 U S .  1091 119821. 

Miht- bases generally are not public fora, and Grew expressly 
reieeted the suggeitron that ' whenever members of the public are 
permmad freely t o  VIBIZ a place o m e d  or operated by the Govem- 
ment. then that piaee becomes a 'pubhc farum for purposes of the 
Fu'st Amendment." Nor did Hieham [Air Force Base] become n public 
forum merely because the base was used to communicate ideas or 
mfmmafion durmg the open house. 

An appellate court revmwmg the denial of the defendant's claim of 
-unity need not consider the ~ o r r ~ ~ f n e s s  of the piainfiff's varsion 
of the facts, nor w e n  determine whether the plaintiffs degaiiona 
actually slate B claim AU II need determine i s  a question of 
iaw: whether the legal norms allegedly violated by the defendant were 
clearly eslabliahed the tme of the challenged ac~ions , , , 
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Significantly. m a strikingly similar factual situation. the 
Eighth Circuit, in an en banc decision. held that an open house an 
a normally closed military base does not create a temporary 
public forum. In Persons For Free Speech A t  SAC U. L'mtiited 
States Air F o ~ c e , ~ ~  plaintiffs. a group of peace activists, raised 
various challenges t o  a district court deemion which held that the 
United States Air Force constitutionally could prohibit plaintiffs 
from participating in an open house. Plaintiffs contended that the 
expression permitted by the Air Force base during the open house 
created a public forum. and that they therefore had a first 
amendment right "to present an alternative to the extremely 
dangerous and costly arms race" by, inter alia, leafleting and 
providing peace literature.46 Plaintiffs also argued that the Air 
Force violated their right to equal protection by allowing other 
civilian organizations to participate in the open house while 
denying plaintiffs' request t n  partieipak'6 

The Eighth Circuit rejected plaintiffs' claims. First. the court 
held that an open house is within the range of traditional military 
activities, and that no public forum was created.47 The fact that 

I06 S. C t  at 281s The Seeand Clrcuif 3 summary dismissal of defendant 3 appeal 
~n GnMir A n  Foicr  Base UBI thus error Supra note 28 

''671 F.2d 1010 l8rh Clr I le" banel, c w l  denied. 459 U.S 1092 119621 
' I d  at 1012 The expressive Befivitiea at  rhe open house /n Prrmns {or Free 

Speech r i l  SAC included reemiring hoofhi by other branches of the mhrari. 81 

well as exhibits by nonmhtsry organuarmns such as deienae coniraerori local 
pvbhc seiwce organirations and publrc safety mncern~ Included among the 
PBIfleipating nonmlrfsry arganlzafionr rere the Chamber of Commerce Explorer 
Scouts. Big Brothers Big Slifeis. Volunteers m Diversion and Advocac) (8 
youthful offenders programl m d  a Black Awarene~r Progrsm See Id a i  1012. 
1014 The ~xistenee of there expresawe activifie~,  argued piunflffi created a 
pvbiic iomm 

9 pvblrc fomm 15 created. lplainciffil "me, by m,mng the public 
[onto the normally closed baael and conveying t o  them B melaage that 
[plunfiffsl fmd abiecrianable. 8 s here i s  our m ~ s s m  8s a commumiy 
io" should l i e  and appreciate us. Thus. lplalnf~ffsl belleve that the 
Ax Force musf "nsk' B rsipome io the meisage m the fomm Due GO 
the Aa Force 3 alleged "speech" Iplnnriffsl a i i s r ~  that there has 
been an sbmdonmenf of borh the Air Force'a pnmary mismn and LIQ 

elaimed neutrahlly m ideological issues msulnng m abandonment of a 
normally nanpubiic famm. 

Id a1 1015 
'*Id at 1018 

See id a t  1011.18 The Eighth Circuit stated that ~f - 8 %  gulded m ~ t r  decmon 
by the Supreme Caurrr decwan ~n Grssr v Spock 421 u s  828 119761: 

The fact that other civhan speakerr and enfeifnners had some 
times been invired to appear at  Fort Dix did not o i  Itself w v e  t o  
con~erc Fort D u  mto a wbbc  fomm 01 10 confer u m n  o a h f d  
candidates a F m f  or  Fdth Amendment right t o  e&d& thex 
eampngnr rhere The decision of the military authoriflei that a 
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plaintiffs thought the Air Force was expressing an "ideological 
message" during the open house did not, stated the court. 
transform the military base into a public forum. To conclude 
otherwiee would be to ignore the role of the military under the 
Constitution: 

The military base [is] "lawfully dedicated" to carrying out 
the decisions of our civilian government. The argument 
that the military has abandoned its ideological neutrality 
is based an the false premise that the military itself can 
pick and choose under our Constitution the "ideology" it 
wishes to carry out. No public forum can arise from the 
"ideological" reflection of the current state a i  the military 
because historically, traditionally and constitutionally this 
"reflection" is mandated by the civilian sector.48 

The Eighth Circuit also rejected plaintiffs' equal protection 
claim. At the outset. the court recognized that judicial deference 
must be accorded to military decisions that implicate the military 
mission.4g The court then distinguished the civilian groups that 
participated in the open house lwhose participation was consistent 
with the military mission of the open house] from plaintiffs lwhose 
participation was inconsistent with the military mission of the 
open housel. The court concluded that "the base commander may 
limit access to those groups whose 'subject matter' is consistent 
with the purposes of the open house."so 

The decision in Persons For  Fire Speech at SAC demonstrates 
that plaintiffs in Grijfiss Air Force Base had no clearly estab. 
lished right to engage in activity that was inconsistent with the 
military mission of the open house simply because other organize.. 
tions engaged in activity that was consistent with the military 
mission. Even assuming that defendants permitted activities 
during the open house that plaintiffs perceived as "promilitary 

616 F 2d at  lOlS IquolBg Oreer Y Spock 121 0.S ac 838 n.lO). 
''671 F 2d at 1017. 
" I d  st 1018 
" I d .  at 1020 lemphssir added,. In rejeetng pimtiffs' equal protection claim, the 

Eighth Circuit also found signrficsnt the base commander's emeern that he would 
have ddhculty ensurvlg the safely and aecunty of ombaae personnel had he 
permfted plaintiffa LO participate. See id In t h r  regard. the eourl ''[heid] thet the 
bare commander's reasonable bshefs are sufflcbent fo  deny Ipiainflffs'l request t o  
participate . in the open house . " Id st 1020 n 9. 
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speech," defendants were not thereby prohibited from preventing 
political expression that entangled (or might be perceived as 
entangling) the military in nonmilitary ideological movement8 
inimical to the military mission. As the Eighth Circuit stated: 

[Tlhere is a vast difference between allowing the military 
to "speak" in an effort to foster baselcommunity rei* 
tions and allowing the military to throw the weight of its 
resources behind a nonmilitary ideological movement. The 
"entanglement" rationale [i.e , the desire of the military 
an constitutional grounds to stay free of "entanglement" 
with ideological issues] we believe is still viable when 
dealing with military endorsement or support af nonmili. 
tary ideological movements. . . . [TJhe rationale of Greei V. 
Spoek regarding noninvolvement of the military in parti 
san politics is also applicable to noninvolvement of the 
military in civilian ideological movements.6' 

I t  should be emphasized at  this point that the district court in 
Griffiss Air Force Base was simply wrong in concluding that the 
record raised a genuine issue of fact as to whether a public fomm 
was created. This conclusion apparently resulted from the courts  
superficial reading of the record. 

The district court stated that the following three contentions 
made by plaintiffs raised a factual issue as to whether a public 
forum was created: the public was permitted to wear T.shirts 
with political slogans; the Confederate Air Force made a pra. 
military statement with its B-29 display: and a political poster 
was shorn  in an Air Force display.j' An examination of the 
record reveals, however, that these examples of alleged political 
expression, when viewed either individually or collectively, cannot 
be construed as creating a public forum. First, the fact that 
persons were permitted to wear T.shirts with slogans at  the open 
house did nor create a public forum. As shown earlier. Griffiss 
Base officials decided in advance that "clothing messages" would 
not be regarded as impermissible political ~t.atements.52 This 
decision was consistent with guidance provided in Persons For 
Free Speech At SAC, where the Eighth Circuit expressed doubts 
about the military's authority constitutionally to regulate "cloth. 
inn messages" durine an m e n  h0use.j' Second. contrary to 

' I d  e t  1021 

"Supm nofa 13 
, 'See  675 F.2d at 1020 n 9  Signlhcantly however the Eighth Circurt also 

observed Lhal " facts i h x h  mghl reasonably have led [the hsse commander] t o  

%Upm text Bccampanying "OLe 2s 
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plaintiffs' characterization, the B-29 display by the Confederate 
Air Force was not a political statement "lauding the bombing of 
Hiroshima and Nagasaki."l5 In the pamphlet the Confederate Air 
Force provided to persons who took a self-guided tour of the 8.29, 
the Confederate Air Force expressly eschewed political affiliations, 
and its aircraft display was strictly historical in nature.66 Finally, 
the poster of the U.S. Capital with a Soviet flag flying over it was 
not a political statement, but wm a regular, everyday part of the 
"Communications Security" program at Griffiss Air Force B a ~ e . 5 ~  
The poster served as a graphic reminder to base personnel always 
to guard against unauthorized disclosure 01 classified information. 
The poster appeared in many buildings at Griffiss Air Force Base 
and, consistent with the military mission of the open house, 
served to Show the public an important aspect of military life. 

In short, the record did not create a genuine issue of fact 
regarding the creation of a public forum. Rather, the record 
showed that the expressive activity allowed on Griffiss Base 
during the open house was ideologically neutral and consistent 
with guideline3 established in military regulations. 

Indeed, plaintiffs did not dispute that the displays at  the open 
house were consistent with the military mission of the open 
house. Rather they contended that those displays constituted a 
form of political speech that opened the door for 011 forms of 
political speech. This contention, in addition to being unsupported 
by any case law. is simply untenable.68 
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First. it ignores the American constitutional tradition of a 
politically neutral military establishment. Military commanders 
have the duty to insulate their commands "from both the reality 
and the appearance of acting as a handmaiden for partisan 
political causes . . . ' ' 6e  Indeed, military commanders have the 
historically unquestioned prerogative to keep official military 
activities "wholly free" of actual or apparent entanglement with 
political activities.b0 In G ~ f f i s s  Aii  Force Base, as in Persons Far 
Free Speech At SAC. miitary officials permitted displays showing 
the current and historical state of the Air Force in terms of 
weapons systems and aircraft. While these displays may well have 
constituted "speech." they reflected a message that was "devel- 
oped and controlled under our Constitution by civilians;" these 
displays did not indicate "that the military [had] abandoned its 
ideological neutrality. . . "e1  

Second, the argument ignores that military commanders neees. 
sarilp have the authority to prohibit activities that are inconsis. 
tent with the military mission. The military officials at  Griffiss 
Air Farce Base. in compliance with Air Force regulations. held an 
open house to increase public awareness of military policies and 
programs. maintain a reputation as a good neighbor as well as B 

professional organization responsible for national security, and 
inspire patriotism and encourage young people to serve in the 
military.6z As the district court acknowledged. these goals are 
supportive of the military mission.6e By contraat. plaintiffs' 
conceded purpose m attending the open house was not consistent 
with the military mission of the open house; rather. they attended 
the open house " t o  demonstrate their apposition to current 

rfully dedicated ' Id lquomg Adderley 386 US sf 411 
e m  L, Spack 424 E S at  839 

stated although "the mdilar) rtieli ma) ape& through it8 cornmunit) relsflons 
acfrvities [ such speech] does noc destroy the governmenld inrerest served in 
forbidding the mihtar) from becoming entangled w l h  nonrmhtary ideologcd 
moiemenfs '  Id Purauant t o  the Constifurion, civdians m&e the ideologlcai' 
decisions for the mdilar) &Ithaugh rhese decisions may grve m e  to controveray, 
"the debate on such controversies IB for ciiilian forums not mdilary baser I d .  at  
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military policies of the United States. . . I t  is beyond cavil 
that a commander who pursues a military goal need not permit 
activity that he or she reasonably believes may jeopardize the 
military mission. 

Finally, the argument disregards that the base commander's 
prohibition of plaintiffs' activity was grounded in large part on 
his concern for ensuring the security of personnel and property 
during an open house attended by approximately 45,000 people. 
That decision is entitled to substantial deference.BS Indeed, the 
base commander's "reasonable belief" that plaintiffs' activities 
would be inconsistent with the purpose of the open house and 
pose a potential security problem is sufficient to prohibit 
plaintiffs' activities.66 

In sum, in light of the relevant case law, plaintiffs had no 
clearly established right,  in contravention of the base 
commander's orders, to make ideological political statements that 
were inconsistent with the military mission of the open house and 
that the base commander reasonably believed could pose a 
security threat. Even assuming that the base commander's 
conduct was not clearly authorized by law, that conduct plainly 
was not clearly proscribed. At the very least, a legitimate 
question existed as to the constitutionality of defendants' con. 
duet, 80 that "it cannot be said t h a t ,  , . [such conduct] violates 
clearly established law."e7 The district court therefore erred in 
retuusine to mant oualified immunitv. 
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The Second Circuit similarly erred in dismissing the appeal. To 
the extent the court relied upon plaintiffs' assertion that there 
existed a material question of fact as to whether the base 
commander had abandoned any interest in regulating expression, 
it was plainly wrong. There was no dispute over what happened- 
the reason for holding the open house, the procedures for 
evaluating outside displays, and the "promilitary activity" that, 
according to plaintiffs. created a public forum were d in the 
record. The issue was a matter of law-whether the legal effect of 
permitting certain displays made the base B public forum. In light 
of cases such as Albertini, G i e e i  i: Spock. and Persons ,for Free 
Speech at SAC, the Second Circuit should have had little trouble 
in concluding that plaintiffs had no "clearly.established" constitu. 
tional right to demonstrate on Griffiss Air Force Base during the 
open house.68 

If the Second Circuit dismissed the appeal because a claim for 
injunctive relief remained outstanding, the court also erred.69 
Qualified immunity is a special legal entitlement not to stand trial 
on a damages claim. and the fact that an official might be 
involved in future injunctive proceedings is irrelevant 

[Tjhe fear of being sued and held personally liable far 
damages is a far cry from a suit fo r .  . .injunctive relief. 
which public officials face regularly in the course of 
performing their duties. .  . . [Tlhe threat of personal 
liability could deter dl but the most resolute or irrespon- 
sible from discharging their duties. or even being willing 
to serve in public office.70 

When, as here. no decisional l a l  prorcrrbes B government official Q conducr, and 
the only decisional Isu, on point idbeif outside the eireuill aetuall) authormi the 
conduct. that eonstltutei B per se instance of the law remaining iufficrenfly 
undefined that the official IS sntitlsd Lo qualified ~mmuniry 

"SBD h i l 8 d  & klmzsl. supra note 40, for B discvarmn of rhe premnr alate  of the 
Isw Sre also Rarenow, Open Hours 01 Open Forum When Commandrii I n c i t e  the 
Public  on Booe, 24 A F L Rrv 260 119841 Crvden & Lederer. The F w t  
Amendment m d  .Wzliteiy Insfvllafianr 1984 Def. C L  Rev. 845, Zlllmm 
Imwinkelreid The Legacy of Greer % Spock Thhr Public  Forum Daefnne and fhr 
Pnncipk of the .Wlliiviy's Political Seuiiality. ti5 Gea L J 773 119771, Sole.  
Persons for FTK Speech at SAC v Unired Scares Air Force Malatar" lnsirlivnonr 
es a Public Forum, 16 Creighcon L. Rev 960 119831 Note. Cwil~an Speech on 
.Wzlzfvn Baser Judicial Deference to Militaw Authoniy, 71 Geo L J 1263 119831 

'*see 'UP" note 2 7  
OBever v Gilberfson, 124 F 2d 1083. 1091.92 n.4 14th Cu! (Hall J ,  dissenting). 

cerl denied 106 S Cf. 349 119841, m# Tuhheaing v Amold. 742 F 2d 401 404 18th 
cu 19841 irsjeermg ratla"& L" B r ' d  
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Moreover, if the courts permit a claim for injunctive relief to 
defeat an otherwise valid summary judgment motion based on 
qualified immunity, this could "easily lead to the pernicious 
practice of tacking on a claim for injunctive relief in order to 
avoid summary judgment and force officials to go to trial on 
meritless damage 

111. CONCLUSION 
At this time, Grifiiss Air Force Base remains interlocutory. The 

issue that the district intends to examine is whether the 
government completely abandoned any claim of special interest in 
regulating expression.'2 The district should resolve this issue in 
the negative because the record reveals that  the defendants went 
to great lengths to preserve their historic and constitutionally 
permissible right to regulate m h a s e  expression during the open 
house. 

For example, organizations that desired to participate in the 
open house submitted their plans for approval, and base officials 
approved only those plans that were consistent with the mission 
of the open house.'3 Additionally, here, as in Persons For  Free 
Speech A t  SAC, the "detailed operatiom plan for the [open house] 
and the concerns it reflects far security. traffic flow and personnel 
are inconsistent with a oneday abandonment."" Moreover, to 
minimize the possibility of security threats, personal injuries, and 
property damage during the open house, the base commander 
decided to prohibit all political activity. This decision, which was 
based on advice from Air Force attorneys as well as the United 
States Attorney's office,'j was promulgated by way of 16,000 
letters of welcome in which the base commander informed 
attendees that their presence on tho base was conditioned on their 
compliance with certain restraints on their expressive aetivity.'e 
Specifically, the base commander "prohihit[ed] any political activ. 
ity and any other action detrimental to good order and disci. 
pline."" Additionally, on the morning of the open house. military 

"Bauer 724 F.2d sf 1091 IHd.  J. dmsentingl. 

' "Gnips  m o d  svprs note 1 laffidavif of staff judge advocate,. 
.'Perrons far  Fier Spaseh at SAC, 671 F Zd ax 1015.16 The operations order for 

the Gnffiss A x  Farce Base open house. hka the nperationr pian in Persons for 
Fma Speech at SAC, provided for mcuniy. traffic flow and per~mml safety See 
CnfiiJr neoid.  supra note 7 IGriffirs A r  Force Base, Operations Order 3-84. 1 
Apr. 1984, at 2 lhrovgh 31 

' ' S U r m  text  Bccompanylng nates 24.26. 

"Supra note 1 3  
Id 
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officials inspected the displays to ensure they were devoid of 
political statements.'B 

Indeed, the complaint and plaintiffs' affidavits themselves show 
that the base commander did not, either subjectively or objec. 
tively, abandon his interest in regulating political expression. 
Plaintiffs stated that shortly after their arrival at  the open house 
(and repeatedly thereafter). they were notified of the base 
commander's prohibition of political aerivity.'Q Plaintiffs also 
stated that base officials enforced the prohibition each time 
plaintiffs violated it.80 Indeed. plaintiffs concede that the base 
commander "had promulgated andlor [was] enforcing a policy that 
prohibited. , .political activities, and had ordered, , , Air Force 
personnel to prevent such activities, and to seize any materials 
used for such activities."i1 I t  is difficult to imagine a more 
forceful concession tha t ,  base officials made every reasonable 
effort not to  abandon their interest in regulating political expres. 
SiOn during the open house. Accordingly, plaintiffs' Biuens claim 
should ultimately be rejected on the merits 

Unfortunately. the expectation that plaintiffs' Bivens claim will 
be unsuccessful is small soiace to defendants who unnecessarily 
face the burdensome rigors of discovery and trial. Moreover, the 
court's qualified immunity decision in this case no doubt will 
affect the decisions of other military commanders who wish to 
comply with regulations and hold open houses, but who also wish 
to retain their prerogative to regulate on.base expressive activity. 
These commanders understandably will be reluctant to expose 
themselves and their subordinates to Bivens Suits. Accordingly, a 
predictable result of the court's decision may be a marked 
decrease in open houses. Such B result not only undercuts the 
military mission, but also adversely affects the public Interest. 
After all. but far the opportunity presented by open houses. most 
civilians would never be able to visit various military installations 
and observe our military men as they perform their mission. 

I t  can only be hoped that other federal courts, when presented 
with the qualified immunity issue in a context similar to Griffiss 
Air Force Base. will properly apply the qualified immunity 
analysis. Specifically, a court must keep in mind that the Supreme 
Court repeatedly has stated that 11) constitutional principles are 
applied differently in the military context than in the civilian 

'Gnf,sas 
"Id lamended camplaint a t  41 
.'Id (amended complunr at  6-91 
' I d  lamended complaint at lo1 

suuprB nore 7 laffldawf of a ~ ~ ~ i t a n t  staff judge advocarei 
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ContexP and 12) military bases do not become public forums 
merely because the public is permitted freely to visit or because 
the base is used to communicate ideas or information during an 
open house.83 So long as a military commander ensures that his 
open house complies with military regulations in that it highlights 
the mission, equipment, facilities. people. skill. and professional. 
ism required to operate the military, and so long as a military 
commander takes reasonable steps to ensure that members of the 
public do not engage in potentidy entangling political or 
ideological activities during the open house,e' that commander, in 
Litigation similar to Gliffiss Air Force Base. should be entitled to 
immunity at  the outset of any Bmens suit.85 

"See, e.& Goidman Y. Wemberger. 106 S CL 1320 119861, Brown Y Giines 444 
U.S 348 119801: Greer Y. Spock. 4 2 1  U S  628 119761, Parker Y Levy 417 U.S. 733 
119741 

"Supra " O W  42, Qer dm supra note 47, 
"Supm notes 5 1  
"Other factors that may influenee B court'r decision as LO the appropriateneii of 

a findvlg of qualified immunity melude. Khether the bare commander Look 
maanable, objective i tem to demonscraw thac che wen house would not create B 

59-61 and accompanying text 

public forum. see svpm-notes 9-13. 70.18 and acc~mpanyvlg text whecher the 
baas commander ressonabls concluded Lhar the promibed actwiry was in~onsis. 
tent with the militam mission of the m e n  house. see s u m  note8 14-16 and 





BOOK REVIEWS 

SEARCH AND SEIZURE: 
A TREATISE ON THE FOURTH 

AMENDMENT (2d Edition)* 
reviewed by Major Wayne E. Anderson** 

The second edition of Search and Seizure: A Treatise on the 
Fourth Amendment by Professor Wayne LaFave is now available 
through West Publishing Company, The new edition consists of 
four separate volumes with over 2,800 pages of text. I approached 
the review from two directions. The more formal system I 
employed was to pick areas in which there have been significant 
changes and areas in which there have few changes in the law 
since 1919. Then, with the first edition opened to the correspond. 
ing page, I read these sections and compared them with the 
arighal materials. My other approach, less methodical but more 
enjoyable, was to simply take one of the four books home and 
read a section that piqued my interest. 

As with the first edition, Professor LaFave's stared purpose is 
to " 'report in a systematic and orderly fashion the current state 
of Fourth Amendment law' and also 'to present a critical 
assessment of how the Supreme Court and lower courts have 
fared in their ongoing and challenging enterprise of giving content 
and meaning to the Fourth Amendment.' " 

Professor LaFave points to the constant flow of decisions from 
the Supreme Court as well as lower appellate courts as necessitat. 
ing a "substantially revised and expanded' second edition. He 
counts 90 decisions by the Supreme Court that have affected his 
treatise. All of the cases are discussed in the second edition. 
Notwithstanding the significant expansion, Professor LaFave 
added only two new sections to his treatise: 5 1.3 The Leon 
"Goad Faith" Exception and 5 1.4 The Scott "Bad Faith '  
Doctrine. 

*LaFave. Wayne R Seoieh and Seizure A Treatise on the Fourth Amendment 
S u i  Paul, Minnesota. West Pubhshing Campany. 1986. Four volumes Index. 
table of eases table of 81amtes. table of rvlea and wulations.  Price. s210.00 
Publirher'r Addresp. West Fubhshlng Company, 50 W KeUogg Boulevard Smnt 
Paul, Minnesota 55165. 

**Judge Advocate Generals Carps Unired States Army Maim Anderson 1s an 
initmctor in the Criminal La- Division. The Judge Advocate G e n e r a %  School. 
Charloltesvdle, Vrginia 
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While the second edition does expand substantially on the 
original edition. there are few reuisions. That 1s to say, most of 
the original edition is faithfully reproduced in the second with 
new material interspersed between and tacked on the end of 
original paragraphs. Thid observation is certainly not a condemna- 
tion: indeed. the first edition has enjoyed widespread and well- 
earned acclaim for it8 scholarship and comprehension. Neverthe 
less, there are a few instances in which the old text has been 
preserved notwithstanding new developments that render it 
tedious, if not superfluous. For example, in his discussion of 
"Searches Directed at Students," Professor LaFave reproduces in 
its entirety the original discussion of the doctrine of in loco 
parentis. This doctrine, at least in the context of school searches, 
was unceremoniously rejected by the Supreme Court in ,Vex 
Jersey u T.L.0' as Professor LaFave himself points out. Of 
coume, in many instances the "old" law is still relevant in that 
state6 may apply a more rigorous standard. Moreover. in many 
instances the old rules have historical value. Nevertheless, for the 
benefit of the researcher. Professor LaFave should have wielded 
the axe more liberally. 

Professor LaFave's "system" for reporting fourth amendment 
law in a 'systematic" manner can best be described as "item 
analysis." A casual perusal of the table of contents best demon- 
strates the point: it reads like a menu. For example, the reader 
will discover chapters on consent searches and automobile 
searches. There are sections on airport searches. border searches, 
prisoner searches and the nature of probable cause. The list goes 
on and on. The advantage of this "item analysis" approach is 
that, in most cases, it clearly highlights specific subject area8 for 
the researcher, The disadvantage of the "item analysis" approach 
is that  underlying fourth amendment concepts are never woven 
together and presented in a methodied fashion. For example. 
when governmental activities are minimally intrusive of individual 
privacy and liberty interests or where there is not an expectation 
af privacy that society is willing to recognize as reasonable. then 
no fourth amendment interests are implicated. To this writer, 
discussion of the concept of fourth amendment coverage with 
specific references to the plain view doctrine, unobtrusive police 
interaction with citizens, prism cells. ete. provides a more 
cohesive focus for analysis. These numerous search and seizure 
imm of similar conceptual ilk should be addressed as a separate 
and conceDtuallv distinctive tooic. With Professor LaFave's "item 
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analysis." however, issues relating to fourth amendment coverage 
are spread throughout the treatise. A discussion of the Kat2 
definition of B "search," and use of devices to enhance the senses 
is found in Chapter Two; plain view is discussed in Chapter Seven 
which is entitled "Search and Seizure of Vehicles;" fourth 
amendment coverage of a prison cell is discussed in Chapter Ten; 
and nonapplicability of the fourth amendment to minimal restric. 
tions on liberty is discussed in Chapter Nine. By way of fwther 
example, the exclusionary rule appears initially in Chapter One 
and again in Chapter Eleven. In Chapter One, Professor LaFave 
discusses the "Good Fai th '  exception to the exclusionary rule 
(among many other things) and discusses the "Inevitable Discov. 
ery" doctrine in Chapter Eleven. The two exceptions to the 
exclusionary rule have many kindred issues, such as the purpose 
of the exclusionary rule, the societal costs of exclusion, and the 
impact of exclusion on police behavior. I t  is unclear what purpose 
is served by separating them by 2,000 pages. 

Most of Professor LaFave's efforts in updating his treatise were 
directed toward decisions made in the last eight terms of the 
Supreme Court. As indicated, Professor LaFave ' 'crit ically" as- 
sessed some 90 new Supreme Court decisions. The Supreme Court 
even got a few right. Not so in United States u. Leon.* Professor 
LaFave sides strongly with the dissent in Leon. He challenges the 
majority's unsupported and overstated assertion that the costs of 
exclusion are too high and the benefits of exelusion are too low. 
Illustrative of Professor LaFave's takeno.prisoners attack i8 the 
following passage: "The third and final point to be made about 
the Leon majority's treatment of the cost factor is that the Court 
appears to have embraced the kind of cockeyed characterizations 
which heretofore had been found aimost exclusively in the least 
sophisticated antiexclusionary rule diatribes." 

The second new section, "The Scott 'Bad Faith Doctrine," is an 
expansion on an area that was originally included in supplements 
to the first edition. Professor LaFave applauds and eloquently 
defends the Supreme Court for its decision in the Scott3 case. 
Under the "Bad Faith '  doctrine the law enforcement official's 
subjective belief or motive concerning a search or seizure is 
irrelevant. Thus. if an officer, believing he has no probable cause, 
nevertheless arrests and searches a suspect, the a r r e t  and search 
will be upheld if the facts abjectiuoly supported probable cause 
notwithstanding the law enforcement officer's belief that they did 

'488 U.S. 897 ,1984, 
'Scott V. United S w e s  436 US. 128 119781 
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not. "Underlying the Scott rule. . . is the sound notion. . . that 
'sending state and federal court8 on an expedition into the minds 
of police officers would produce a grave and fruitless misallocation 
of judicial resources.‘ " 

What are the primary virtues of Search and Seizure? First and 
foremost it provides a comprehensive study of the fourth amend. 
ment and, for that  reason, is an invaluable research source. 
Second. the treatise is much more than m organized collection of 
cases on the fourth amendment. In the treatise one sees the mind 
of a brilliant constitutional scholar zealously advocating his 
position and fairly representing the opposing position. Reading 
the wards of Professor LaFave opens new doors of understanding 
for the constitutional student and provides the litigator with the 
tools to present his case more forcefully and persuasively. 
Certainly every law school should, and probably will. have this 
set. In the military, the appellate divisions and offices with an 
active criminal justice practice should have it. 

304 



19871 BOOK REVIEWS 

MILITARY MOTIONS' 
reviewed by Major James F. Nagle'' 

Knowing what motions to make and how to make them is 
indispensable to the military practitioner. As Chief Judge 
Robinson 0. Everett of the U S  Court Of Military Appeals 
emphasizes in his preface to this book, motions are not only more 
prevalent than ever before; they are more complex. For a brief 
time, failure to make a motion was not necessarily fatal, even for 
matters traditionally classified as walvable. The theory was that 
the judge also had a responsibility to raise ail possible issues. So 
if the counsel failed to raise an issue, the judge had to or the 
matter was still appealable. The decline of that doctrine has put 
the onus back on the counsel. 

The Military Law Committee of the American Bar Association's 
General Practice Section has published a handbook on motions to 
aid trial practitioners. As the editors readily acknowledge, this 
text is not an exhaustive treatment of military motions. Experi. 
enced practitioners who expect it to be a citatiomladen tome that 
eliminates the need for researching briefs will be disappointed. As 
B gateway to an ever-expanding practice, it is designed a8 a handy 
reference tool for easy insertion into the Manual For Courts. 
Martial.' 

After briefly discussing the role of the military judge and court 
members and the subject of motions in general. the book reviews 
when various motions must be made to avoid waiver; the burden 
of proof; and the decision process. The book then examines 
thirty-one types of motions from the familiar (motion to dismiss 
for lack of jurisdiction) to the relatively unknam (motion to view 
the scene of the crimel. These motions are divided into Motions to 
Dismiss. Motions far Appropriate Relief, Motions to Suppress, 
Motions in Limine, and motions requesting specific forms of 
declaratory relief. For each motion. the editors cite the main cases 
or the appropriate Military Rule of Evidence2 or Rule for Courts. 

'Mi t a ry  Law Comut tee ,  American Bar Assoerstion General Practm Sectmn. 
Mdituiy Monons Chicsgo, IUmom ABA f i e r i .  1986 Pnee: s14.85 Pages 21 
Pubhiher's address. ABA Press, 750 Eorlh L&e Shore Dnve. Chicago, Iliinais 
60811. 

**Judge Advocate G e n e d r  Corps. Ulufed State8 Army. Major Nagie is 
assigned to Office of the Staff Judge Advocate Headquarters, Forces Command. 
Fort MePherson. Geargla. 

Manual far Courts-Marlid. United States. 1984 [heremafter MCM. 19841 
'Id part 111 

306 



MILITARY LAW REVIEW Ivol. 117 

Martial.$ One criticism is that the book cites only cas89 and rules. 
At various times a citation to a pertinent treatise or law review 
article would have referred the reader to more imdepth research. 
Two prime examples are the Military Rules of Euidenee Manual4 
and McAtamney. Multiplicity: A Fundamental Analysis.5 This 
minor point of disagreement notwithstanding, the book is a 
worthwhile project. Used faithfully, it will enhance and facilitate 
the court martial practice skills of both trial and defense counsel. 

I d   par^ I1 
' 5 .  Saltzburg & L Schmasi. hlihfary Rule. of Evidence Manvd iZd ed. 19861. 
'106 >Id L Rev. 115 119641 

306 



19871 BOOK REVIEWS 

BIOLOGICAL AND TOXIN WEAPONS 
TODAY * 

reviewed by Major Thomas J. Romig** 

Much has been written recently about the development and use 
of biological and toxin weapons. There have been numerous 
reports of the w e  of these weapons by the Soviets or their client 
states in Southeast Asia and Afghanistan. Although a 1972 
treaty outlaws their use, development, or Stockpiling, the tremem 
dous potential they present for military uses makes them, in the 
minds of some people, an ideal weapon. They have been described 
as the "poor man's atomic bomb" because of ths ease with which 
a third world country could develop such agents. 

Today, because of advances in genetic engineering, it is possible 
to develop and field "designer genes" tailored to specific military 
needs. The possibilities range from tailoring agents for specific 
geographic and climatological areas: to specific susceptibility in 
certain ethnic and racial groups: and specific physiological effects, 
such as attacking specific organs of the body, to name just a few. 
Symptoms can be made to mimic natural illness, leaving those 
attacked unsure of whether there was an actual attack or a 
natural epidemic. Additionally, it is possible to make the fact of 
the attack even more difficult to detect by creating a delayed 
effect. 

Biological warfare weapons or agents are living organisms, 
including viruses and infectious materials derived from them, that 
cause death or disease in humans, animals. and plants. The 
primary effect of biological agents is their ability to multiply 
rapidly in the organism attacked. Biological warfare agent8 are 
much more potent, weight for weight, than traditional chemical 
weapons as a resuit of their ability to multiply in the host. In 
some cases. a single microscopic biological agent will induce the 
particular disease. if inhaled. 

Toxin weapons or agents are poisonous substances produced by 
living organisms, including those produced by chemical synthesis 
or genetic engineering. Toxins depend on their direct toxicity for 

*Bboiogieol and T m m  Weapons Today ed. Erhard Oeiiler New York Oriard 
Univsrriry Press. 1986 Pager. ui. 207 Glossw.  references. index Price $36.00. 
Pvblisher B address. Oxford Ulvversilg Press, 200 Madman Avenue. New York, 
Kew York 10016. 

**Judge Advocate Genera3  Corps United Stales Army Major Romg is B 
student st the Armed Forces Sraii College. Yorfak, Virginia. 
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their primary effect. Because they are inanimate. they are 
incapable of multiplying. unlike the biological weapons. Toxins 
can be produced by a wide variety of living organisms and offer 
advantages over biological agents because of their availability, 
potentially high toxicity. and their stability. Toxins are also faster 
acting than biological agents. 

Although there is frequently much confusion surrounding the 
use of the terms, due in part to the similarity of their production 
processes, bath biological and toxin weapons represent tremen. 
dous military potential and risks for the battlefield of the future. 
This potential exists not only because of the eaae with which 
these systems can be developed, but also because of the difficulty 
posed in identifying a particular agent and developing a vaccine 
or antidote Genetic engineering offers the possibility of creating 
endlessly varied symptoms and characteristics of diseases or toxic 
agents, thus tremendously complicating the task of those who 
must counter them. 

Biologic01 and Toxin Weapons Today is a primer on the 
development and potential of biological and toxin weapons. I t  was 
witten in anticipation of the Second Review Conference of the 
Biological Weapons Convention of 1972, held in September, 1986. 
in Geneva. Switzerland. 

The stated purpose of the book is to identify ways by which 
confidence in the Convention might be increased. Although this 
stated purpose is laudable, it is immediately evident that the 
authors' review of the development of biological and taxin 
weapons is markedly biased. leaving the reader with the impres- 
sion that the United States is the major researcher and developer 
of biological and toxin weapons. Indeed. this work presents the 
view that the United States represents the major threat to world 
peace in all area8 of chemical warfare. An entire chapter is 
devoted to  "US Military and Chemical and Biological Weapons," 
B note being made in a parenthetical reference at the beginning of 
the book that such comprehensive treatment of U.S. activities 
results because. "[ais usual. we h o w  something about what is 
going on in the US, but hardly anything about what is going on 
in the Soviet Union." This statement is then followed by several 
very brief references to unsubstantiated allegations of Soviet use 
of chemical, biological. and toxin weapons in various parts of the 
world. 

This approach damages the credibility of this work and bnngs 
into question the impartiality of the authors. Information does 
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exist that  could have given the reader insight into the Soviet 
program As the editor and six of the twenty contributors are 
scientists from Warsaw Pact countries. it would seem as if they 
would have had access to this information (unless, of course, their 
agenda is essentially one of a political nature). In the chapter on 
U S  chemical and biological capabilities, the authors d i ~ c u m  U.S. 
military doctrine. A similar discussion should have focused on 
Soviet doctrine, as this information is available in the literature 
and is taught in U.S. service schools. The fact that the Soviets 
have the largest military offensive and defensive chemical capabil- 
ity land, therefore. potential for biological and toxin weapons) is 
not discussed. 

The authors do not speak to the testimony of victims of 
biological and toxin attacks in Southeast Asia and Afghanistan. 
Laboratory tests results indicating the presence of toxins in these 
areas, which have been reported by Canadian and U.S. scientists, 
received no mention. The anthrax epidemic in Sverdlovsk near a 
Soviet biological warfare facility is mentioned only briefly. and 
the Soviet explanation that this epidemic occurred 8s the result of 
contaminated meat is readily accepted. There is no mention of the 
reports that most of the cases indicated symptoms of pulmonary 
anthrax, a disorder that results from inhaling, not eating, anthrax 
spores. There is also no mention of the reports that the Soviet 
Army took charge of the cleanup operations and that earthmoving 
equipment was used to remove contaminated topsoil. 

Although the book offers substantial information concerning 
biological and toxin weapons (in a sometimes fairly technical 
manner). it is unfortunate that the authors fail to take an 
evenhanded approach toward the analysis of superpower develop. 
ments in this area. The book does, however, very effectively point 
out the difficulties and problem areas surrounding the 1972 
Convention and makes recommendations for strengthening this 
Convention. 

The books appendices are of particular value to anyone 
interested in conducting research in this area. These include the 
most significant treaties in this area and the States party to 
them, and several technical discussions of genetic engineering and 
the development and production of vaccines. Biological and Tozin 
Weapons Today is not light reading. I t  does. however, provide a 
good introduction to and discussion of technical information 
concerning its subject far the peram interested in this topic. As 
noted above, however, it is disappointing that the reader is not 
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prov ided  a more e v e n h a n d e d  analys is  of rho research  and deve lop-  
m e n t  of t h e s e  potent ia l  w e a p o n s  current ly  be ing  c o n d u c t e d  b y  
both  the  U S  a n d  the Soviet Union. 
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THE TAX REFORM ACT OF 1986’ 
reviewed by Captain Bernard P. Ingold** 

Writing an easy to read, quick reference guide to the Tax 
Reform Act of 1986 is a formidable task. Yet the authors of The 
T u  Reform Act of 1986, nine members and 8ssociates of the New 
York law firm. Niron. Hargrave, Devans & Doyle, succeed in their 
collaborative effort to explain clearly and concisely the significant 
changes contained in the sweeping and. at  times. difficult to 
comprehend 1986 Act. 

The book is logically organized into 15 chapters that track the 
major sections of the 1986 Act. This organization, coupled with 
an extensive index. enables the reader to quickly locate areas of 
interest, and makes this book an extremely valuable ready. 
reference source. 

As is made clear in the preface, The Tax Reform Act of 1986 is 
not intended to be a comprehensive. technical analysis of the 1986 
tax legislation, The book is also limited in that it does not offer 
detailed tax planning advice based on the 1986 changes to the 
Internal Revenue Code. Consequently, readers looking for a source 
to research complex tax issues or a t a d  to devise strategies to 
take full advantage of the benefits available under the new 
legislation should look elsewhere. 

What this book does offer, however, is a good, general survey of 
the 1986 Tax Reform Act. Every major part of the Act, from 
taxation of individuals and corporations to deductions for agricul- 
tural and timber activities. is discussed in simple, easy to read 
language, comprehensible even to attorneys with limited tax 
experience. The authors have thoughtfully included a brief expla- 
nation of the old law affected by the 1986 Act and a short, but 
generally insightful, discussion of the likely impact of some of the 
more significant provisions of the new law. 

Practioners, particularly those with little time to invest, should 
find this work to be an excellent source to learn about the general 

‘Nixon. Hargrave, Devanr & Doyle The T u  Reform A c t  O i  ls96, American 
Law InsL~Lute-Amencan Bar Asmciatmn C a m t t e e  On Cantimine Profesiiand 
Education. 1986 Pages. u, 279, Tabis Of Cases, Statutes. Ruie; and Regula- 
tions Index Cost 830.00 IPivs $2.50 for shipping and handling, Idenflfy book BQ 
order number 8-513 Pubbsher Q addrssa American Law Insrirure-American Bar 
Association Commttee On Continvvlg Professional Education 1025 Chesrnut 
Street, Philadelphls, Pennryivanm 19104 

*-Judge Advocace Genera3 Carps. U S  Army Capfvn Ingoid 13 an i n ~ f m c f m  
in the Admnistratws and Civd Law Division The Judge Advocate G e n e r a 3  
Schoal. Charlaffesvdie Vliglnia 
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nature, scope, and impact of the 1986 revisions to rhe Internal 
Revenue Code. I also recommend this book to attorneys looking 
for a quick, first-time reference source for the 1986 Tax Reform 
Act. 

312 



19871 BOOK REVIEWS 

FUNDAMENTALS OF BANKRUPTCY 
LAW* 

reviewed by Major L. Sue Hayn** 

I have never been motivated to study bankruptcy. The topic 
has always seemed as dry as crackling November leaves and as 
logical as the theory of special relativity lwhich includes the tenet 
that  the shortest distance between two points is a curved line). I t  
never made much same to me that those who earned too little 
and spent too much should be forgiven their debts while the 
responsible among us lived on budgets and brown rice. I was, 
consequently, determined to despise the Fundamentals of Bank. 
ruptcy. I failed. 

My initial impression of the previously dreaded book was 
comforting. The inclusion of relevant statutory provisions lwhich 
appear on the otherwise blank left.hand, evemnumbered pages to 
facilitate review along with the related text on the facing pages) 
permitted me to consider both the technical statutory guidance 
and the practical application of these provisions as an integrated 
unit. As a result of this exercise, I will feel comfortable starting 
my research in bankruptcy law by reviewing the statute, rather 
than resisting its use because it is unfamiliar. 

The second aspect of the book that captured my attention was 
the authors' care in choosing and limiting the number of cited 
cases laraund 130 cases are cited), including only those that 
illustrate critical conceptual points rather than inundating the 
reader with the trivial. Because many of the cited cases are 
thoroughly discussed, they e w e  as an anchor to keep the reader 
focused on the proper point in the analytical framework. 

In addition. the organization of the book makes it very easy to 
read and will guarantee its inclusion in my research when 
questions in this area arise. Following a clear and concise 
discussion of the origins and evolution of bankruptcy law, the 

T r e i r f e r .  George M : Trost, Ronald J.; Farman. Leon S I  Klee, Kenneth N.: & 
Levin, Richard B , Fundamentals of B a n k r u p t c y  Low Philadelphia. 
Pemsylvania: American Law InSiluleAmerifan Bar A w a a t m n .  1988 Pagee I, 
456. Index: table of statutes, d e s .  and regulalmnr. Price: $85.00. Pubfisher's 
Addnss. Ameriean Law InstiluLe.Arnen~~n B o  Arialation, Committee on Can. 
finuvlg Professional Education. 4026 Chestnut Street. Philadelphia, Pennsylvania 
19104 
**Judge Advocate Genera3 Corps. Umted SLater Army. Malar Ham i s  an 

Y I I I N C L ~  in the Admuusfrarwe and Civrl Law Diwson. The Judge Advocsfc 
Generas School. CharloLtesville. Virglma. 
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authors explain the structure and mechanics of the current 
bankruptcy system. including the parties involved in the system. 
the limits of the bankruptcy courts jurisdiction. and the appellate 
process. The authors then explain how to obtsln relief under the 
bankmptcy code, noting the distinction between voluntary and 
involuntary petitions and explaining the ramifications of dismssal 
and of conversion of a ease to another type of bankruptcy 
proceeding. Subsequent chaprers delineate the types of property 
that pass through bankruptcy. administration of the proceeding. 
distribution of the estate, and tax issues. 

While the book d S 0  addresses partnerships and Chapter 11 
business reorganizations. the most useful chapter in the book for 
military attorneys is the one that focuses on eases involving 
individual debtors. This chapter discusses both the debtor's 
protections and the creditor's rights in clear language, identifying 
the types of debts that are and are not dischargeable under 
various circumstances. I t  also carefully delineates the distinctions 
between liquidation under Chapter 7 and the >oluntary Chapter 
13 plan. If called upon to advise a client regarding the require 
ments and ramifications of filing a petition in bankruptcy. I 
would certainly turn to this chapter first and be quite surprised if 
I had to look elsewhere. 

KO doubt I will continue to eat brown rice at the end of every 
pay period. At  least now. having read and enjoyed Fundom~nto l s  
of Bankruptcy, I understand why some choose or a13 forced to file 
bankruptcy petitions, the mechanics of the bankruptcy system. 
and the ramifications of a discharge in bankruptcy. Now if I could 
just find a book on budgeting. . . . 
By Order of the Secretary of the Army 
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General. United States Army 
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