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INFORMED CONSENT, TERMINATION OF 
MEDICAL TREATMENT, AND THE 

PROPOSAL FOR THE MILITARY HEALTH 
CARE SYSTEM 

by Captain Stephen E. Deardorff' 

1545 hours, Friday, 13 September 198X, Tort Branch, Litiga. 
tion Division, Office of The Judge Advocate General, Washington, 
D.C. The staff judge advocate, Fort Leonard Wood. Missouri, 
reports that the local hospital commander has been served with a 
temporary restraining order preventing the removal of Sergeant 
First Class Gary Brawn from mechanical lifesupport systems. A 
few days earlier, Sergeant Brown's military doctors, believing him 
to be terminally ill with no hope of recovery, contacted his spouse. 
Jane Brown, to get her permission to remove the lifesupport 
equipment keeping Sergeant Brown alive. Pursuant to Army 
Regulation 40-3,' the physicians obtained Jane's written consent 
and wrote orders to remove all mechanical equipment and tubes 
from Sergeant Braan's body, to include intravenous IIVi and 
nasogastric (NGI tubes carrying nutrients. Before this could be 
done, Sergeant Brown's eldest son filed suit seeking injunctive 
relief. He alleges that Mrs. Jane Brown is estranged from 
Sergeant Brawn and that he is the lawful next of kin. 

FEDERAL TORT CLAIMS ACT-A NEW 

'Judge Advocate Genera3 Corps, Umfsd S f a m  Army. Currently airlgned as 
S p e d  Assistant United Stales Attorney, Western Dlrtrxt of Texas. Formerly 
assigned a8 Bngade Legal Advisor and Legal Aisutance Offleer, V-I1 Colps.  
Ludwigsbmg. Federal Republic of Germany. 1981 t o  1985, Senior Defense Counad. 
Stuttgart. Federal Repubhe of Germany. 1982 to 1984 Senio~ Trial Counsel and 
Adminmnariw Law Attorney. Gf fm of the Staff Judge Advocate, Fort Gordon, 
Georgia. 1979 to 1982. Medml  Servlee Corps officer, Munson Army Hospntal, Fort 
Leavenworth, Kansas, 1971 t o  1976  enhifed service, 1970 fo 1912 B . S ,  
Southwest Miasovrl %ate Unnernty. 1974: J.D., Urvversiiy of M ~ ~ r o u r l  at 
Kansas City, 1979. Honor Graduate. 34th Judge Advocate Officer Graduate 
Course. 1966 Graduate 90th Judge Ad%oeats Offimr Basic Course, 1979 Army 
Medical Dmartment Gificer Basic Course. 1975. Author of Cesenore Tiadthonoi ~~~ ~ 

Cbriaftcohdn of Enfrmfs on Land A More Flrribie Standard ZJ beeded.  16 
UYKC L Rev 162 119771. Member of the bars of the s f a ~  of Kanaas, the United 
States Dmuim Court for the District of Kansas. the Umled Stater Dminci Court 
for the Western Dmtiict of Texae, the Umtsd Staces Court of Appeals for the 
Fifth Cucuit, the United Stater Court of Ydlitary Appeals. the Unlted States 
Army Court of MLLary Review and the Lmted Stater Supreme Court Ths 
artrcle was Drlglndy suhmtied m sawsfacc~m af the thesis electrve of the 34th 
Judge Advocate Officer Graduale COYTJ$ Captan Deardarff was Lhe co.recipmnt 
of the award for the bear therir of the 34th Graduate Course 

'Dep't of Army Reg No 40 3. Medical, Dsnral and Vetennary C u e  115 Feh 
19851 [heremafter AR 40.3). 
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1550 hours, Friday, 13 September 198X, Office of the Staff 
Judge Advocate. Fort Bliss, Texas. The claims officer advises the 
staff judge advocate that MIS. Elizabeth White, age twentyfour, 
has filed a $1,000,000 claim. Mrs. White alleges that she is an 
avid mateur  athlete and that she can no longer participate in 
marathon racing due to the negligence of Colonel IDr.) Burgundy 
She claims to have developed urinary stress incontinence as a 
result of an abdominal hysterectomy performed by Dr. Burgundy 
on 22 April 198X-1. She does not claim that Dr. Burgundy erred 
in performing the surgery. Rather. she COmplainS that Dr. 
Burgundy did not tell her everything he should have told her. She 
alleges that, had he done so, she would not have had the surgery. 

Dr. Burgvndy was first assigned to Fort Bliss land the state of 
Texas) on 31 March 198X.1. On 1 Apnl 198X-1, Mrs. White c m e  
to the hospital complaining of severe abdommal pain. Medical 
tests revealed that she probably had a malignant ovarian cyst. 
Dr Burgvndy properly advised her of the need for immediate 
surgery and of the scape of the necessary procedure. He informed 
her that he might have to remove her ovaries and her uterus. 
Mrs. White asked Dr. Burgundy to perform the operation and to 
do whatever he believed was necessary. Dr. Burgundy returned to 
his office and dictated a detaled summary of his conversation 
with Mrs White. He obtained Standard Form 5 W 2  the Army 
consent form, from the Patient Administration Division and 
rerurned to Mrs. White's room. He explained the form to her and 
answered all of her questions. She voluntarily signed the form 
The next morning he skillfully performed a total abdominal 
hysterectomy. Pathology later confirmed the presence of cancer. 

Texas statutes require the use of a specific form and the 
disclosure of specific information about abdominal hysterecto. 
mies.3 Dr Burgundy WBS not aware of this. Some hospital 
personnel were aware of Texas law, having been repeatedly 
cautioned by the Fort Bliss legal office. Few of the doctors have 
attempted to comply with Texas law. Instead. they have chosen 
to rely upon the eonsent provisions set out in Army Regulation 
40.3. 

'General Sen Admn 8 Inreragency Camm on Medxal Records. Standard 
Form 622 Requesr far . 4d rnmmfr~~1m of Anerfheaia and far Performance a i  
Operations and Other Procedures lOct 19161 [heremafter SF 6221 

For I defslled diicusiron of  how Teras iL~cuLe9 provide for a cause of actron 
aguunsr rha doctor far lnlure t o  use these procedures. QBI infm notes 251 6 306. 
and accompanying text See also infra Appendix A af the Addendum t o  chis 
B l f l C k  
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1655 hours, Friday, 13, September 198X, the Staff Judge 
Advocate, Fort Lee, Virginia calls the Administrative Law Divi- 
sion, The Judge Advocate General's School, Charlottesdle, Vir. 
ginia. far assistance. His hospital ethics panel representative is at 
the Fort Lee hospital and in need of help. Lieutenant Colonel 
iretiredl Green is in the hospital and is terminally ill. She has been 
pleading with her doctors to let her die. She has a very painful 
farm of lung cancer which is causing her to very slowly drown in 
her own body's fluid, The strain on her heart has caused two 
cardiae arrests in the last 24 hours. Each time she was defibril. 
lated "back to life.'' Her husband and two children are not 
emotionally ready for her to die and have therefore argued that 
she is not competent to request a do-not-resuscitate IDNRI order 
due to the intense pain she is suffering. Colonel Green's doctor 
says she is competent, but the chief of the Medical Department 
agrees with the family. The hospital commander has ordered the 
ethics panel to decide whether Colonel Green is competent and 
whether they should implement a DNR order. The Staff Judge 
Advocate's representative wants to know if they have the 
authority to decide these issues and, if so. does it require a 
unanimous vote? 

I. INTRODUCTION 
I t  seems that similar issues, involving civilian hospitals, are 

now appearing in the news media about once a week. The Army 
has not been significantly involved with these issues inasmuch as 
military doetars have not had reglliatory authority to write 
termination of medical treatment orders.' Recently. however, the 
Army incorporated procedures far do-not-resuscitate orderss and 
removal of life-support equipment into its regulations.6 Given this, 

'But me Tune v Ualfer Reed Army Medlcal H o w  602 F Supp. 1462 ID D.C. 
19851 Mrs Tuna uai a 71-year-old. Lermlnally dl cancer patlent who was being 
kept i v e  by a respnalot She wanted the respwmr ltseonnected IO chat she 
could die Although che doetars were sympaLhmc t o  her wishes. Army pohcy 
precluded withdrawl of any bfesvpport system once II waa placed in operation 
and. as B federal mstitutmn, Walter Reed Army Medical Center wm not subject t o  
the Distcict of Columbia Safural Death Act A gusrdan d 1rt.m was appovlted to  
B ~ C B ~ L Q ~ D  M r i  Tune'! state of health, her demes, and her competence. AU 
members of Lhe family were in accord xrlh the p s t m t ' l  wmhes The Army 
concurred m all but rhe p~ayer  for rehef and even waived appellate iewew prior t o  
the court's decision The court granled the patienCs petition and ordersd that she 
be removed from hie-support systems 

'AR 40-3. chap 19. 
'Enclosure to Dep t of Army Lecter. DASG-PSQ. subject. Withdrawal af 

LifeSust-g Treatment. 30 Aug 1885 [heremsiter E n d  DASG.PSQ Letter 
1190611 The letter wax pvhhshed by ordsr of The Secrrrary of the A m y  LO provide 
pohc) and procsdures for the withdrawal of Life-suslnning treatment with Army 

9 
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and the extent of the Army's medical business, It would not be 
surprising for the above hypotheticals to become actual events in 
our military hospitals in the near future.' 

The do-not.resuscitate and removal.of.life-supporf issues are 
part of a larger, more general medical-legal doctrine-the informed 
consent doctrine. To properly decide the correct course of action 
for situations similar to those stated above, doctors. lawyers, and 
hospital commanders must first understand the doctrine of 
informed consent. Military litigator8 and claims officers must be 
able to apply the doctrine to c a ~ e s  arising under the Federal Tort 
Claims Act 

In Tune U. Walter Reed Army Medical H o s p ~ t a l . ~  the Army's 
leading case on removal of lifesustaining equipment, the court 
relied heavily on a leading informed consent case, Canterbury u 
Spenee.'@ in stating that ' i t  is the patient. not the physician, who 
ultimately decides if treatment-an) treatment-is to be given at 

The Tune court concluded that "a competent, mature 
patient ha8 a right to be fully informed of rhe possible eanse- 
quences of a course of treatment before he permits the medical 
ministrations to begin."'2 In other words, the informed consent 
doctrine was an integral part of the courrs decision to remove 
lifesupport equipment. 

In this article, I will present a succinct digest of state informed 
consent law and review the impact of state law on litigation 
arising under the Federal Tort Claims discuss the Federal 
Tort Claims Act's discretionary funetmn exceptionL4 and the 
probability that the Army can effectively avoid State informed 
consent law in Army medical malpractice cases: examine the 
adequacy of the Army's current implementing regulations on 
informed c o n ~ e n t , ' ~  da.not.resuscitate orders.16 and withdrawal of 

msdical treatment ~ctivifies Procedures eontuned ~n the e n c l m u e  are to be 
published m the next revlsmn af AR 40-3 

The Army has reeenrly been sued for nancompbance with the pmvmons of >I% 
new regvlarian on removal of hfe-ru8lunmg rreafmenl See infm notes 269-95 and 
sccompanylng text 

'26 U S C  55 1316lbl 2671-2680 119821 The Federal TorL Ciaurns Act tvaves the 
unlted states Sovereign lmmYnily m tort casea 

'602 F Supp 1452 ID D C 19631 
464 F 2d 712 ID C Co 1 cerf denied 409 US.  1064 119721 
602 F. Supp. at 1415 ismphairr added1 

5 13161bl. 2671-60 119621 
3 2660181 119821. 

chap. 19 i do not inrend t o  discuss the ethical or moral decisions 
concernrng wherher do-not-remscitaw IDSRI a r d m  or removal from hfeiupport 

4 
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19811 INFORMED CONSENT 

lifesustaining treatment;" and present a proposal that the armed 
forces promulgate a single informed consent regulation to deal 
with all medical consent situations, to indude the termination of 
medical treatment. 

11. INFORMED CONSENT 
A. INTRODUCTION 

The informed consent doctrine is "highly complex, involving 
issues of law. morality, and ethics and., , , is the cause of 
continuing controversy m o n g  the multiple parties."'s On one 
hand there are those who feel that the patient has an absolute 
right to make the medical decisions concerning the patient's o m  
body.18 On the other, physicians are disturbed by "[their] inability 

procedures should or should not be mplemented Rather LO the mawmum extant 
possible I wll l  only address ths legal mpiications r;sulrmg *om the policy 
decision to  implement such pmedurea 

" E n d ,  DASG-PSQ Letter 1158El. 
"J. Ludam. Informed Consent 1 119781 The hook was commisaioned by Lhe 

American Hospltal Assoeiaum to "hrmg more Lght to the subject by fmslng M 
the vnderlyrng prmupies and rationale of mformed Cunatnt and ta identlfy the 
somewhat &sparate paths the daetnne has t k e n  at the hands of dfferenf coum 
and state lesiaiatwes." Id at Y 

Far excellent dmcumonr of the eontroverry among the muit>pie parties see 
M e 4  The "Exerptions" Lo the Informed Conrnnf Doctnnr Smblng a Borne8 
Betueen Competing Valves an Medical Decirronmaking 1579 Wis L. Rev 113. 
413.29 Iheremafter Ercrpfiansl and B Barber. Inforked Consent in Medical 
Therapy and Research 119801 
"In 1572. the American Hospital As$OCLatmn released a statement entitied A 

P m e n r ' s  E d  o i  Rights The prynary purpose of the statement was to inform 
patients of their rights and to prompt them to SXITCLS~ thole nghts. I t  slated in 
P u t  

2. The patient baa the right to obtain fmm hls phyruan  eomplete 
cvrrent information e o n c e m g  hrs dlamoroaia. creatmenr and prome 
818 m terms the patlent cm be ressonably expected to underatand 
When LC la not medically adwsable to gwe such informahon 10 the 
patient, the mformatlm should be made svmlabie to an appropriate 
person in hs behalf 
3 The patient has the rrght t o  r ~ c e w e  hom his phynrcim mformatlan 
n e c e s e q  to g m  Informed consent prmr 10 the start of any procedure 
andor  trestmenl. Except y1 emsrgenciss aveh miormalion for in. 
formed mnsent shovld lnciudp but not necessarily be Lmited to the 
specific procedue and,or treatment, the medically mgnifiemt rnks 
involved and the probable d u r a t m  of incapacrtatlon. Where medl- 
cslly significant altDmaIIV88 for care OT treatment B U S ~  Or when the 
patient request8 infarmation eoncerlvng m a c d  dt&tives the 
patient has a right t o  such information The pstieni also ha. the'nght 
to h o w  the name of the person rrrpomible for Lhhe proceduier md'oz 
treatment. 

5 
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to determine in advance whether [they have] properly documented 
(their1 professional responsibility. [Furthermore, many] physicians 
find intellectual difficulty with the concept that  not only does the 
patient have the right to participate in and control the ultimate 
medical decision but the patient has the right to make the 'wrong 
medical' decision."20 

Regardless of who is right, we cannot ignore the fact that the 
moral and ethcal statements contained in professional medical 
codes, dating from the Hippocratic oath to the present. have 
influenced, and will continue to influence, the development of the 
informed consent doctrine. In his book about the influence of 
social systems on informed conaent,2L Bernard Barber states: 

For the longest part of their history, professional medical 
codes have been paternalistically nonegalltarian.. . . The 
Hippocratic Oath required that physicians refuse requests 
in certain cmes. , , The oath also stipulated that it is the 
doctor's right to determine what confidences to keep m 
his dealings with his patients. So, from the beginning in 
the practice of medicine, informed consent has not been 
an accepted norm.22 

B. EARLY JUDICIAL DEVELOPMENT 
In  perhaps the earliest reported case, Slotei U. the 

court held a surgeon and an apothecary liable for disuniting a 
substantially healed fracture without the patient's consent. The 
defense argued that the cme should have been dismissed because 
proof of the consent issue did not conform to plaintiff's pleading, 
which alleged that the surgeons negligently performed the medical 
procedure. The court decided. however, that it was improper to 
disregard "the usage and law of surgeons [by] disunit[ingl the 
callous without consent" and that "it is reasonable that a patient 
should be told what is about to be done to him."Z< Thus it 

4 The pacienr has the nght to refuse treatment to rho extent 
permlrtrd b) isw and to be informed of the medical eon sequence^ of 
his actron 

J. Ludlam. Informed Consent E.6 119781 See &o infra note8 101-03 and 
accompanying text. concernvlg the subjective patient disclosure standard 

',J. Ludlam Informed Consent 2 119181 
'B Brvbsr supra note 18. 
'*Id at 28 (citing J Beriani Profession and llonopoly A Stud) of Medicine in 

rhe Unrtad Starer and Great Briliun 11976) and Pellegrmo. Medico1 Ethics 
Edueanon and the Phisicianr lrnape.  235 J Am Msd A 1043, 1043-44 1197611 

"95 En8 Rep 800 iK.B 17671. 
"id sf 862 
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appears that in 1767 there was some requirement for surgeons to 
obtain the patient's consent prior to operating. 

In the latter part of the nineteenth century and during the first 
part of this century, American cases reported that, as B general 
mle. the physician could not treat a patient without his 
The distinguishing features of the early cases were: courts often 
focused on the patient's behavior;Sb courts were often unwilling to 
hold a doctor liable;2' and the basis far liability rested on the 
intentional torts of assault and battery,28 or trespass to the 

While the valve8 which the informad-consent daetnne ahsfenshly 
seeks to implement may. in rhelr ongms. have been the p rmw 
interest and purpose af the doctrme's iudlmal progemtars. the 
contemporary ~pphemrion of the doctrvle aervee 8 q u e  differem 
DUTDOSB The recmuement of informed consent t o  memcal treatmenr 

. .  
rreatmenr 

Id  at  77 
'Several CBBSS recognized the consent reqvrrement hut found implied consent m 

rha patient's presenrarlon far treatment See Knawles V. Blue, 209 Ala 21. 95 So 
481 119231: Barfield V. South Highland Infirmary, 191 Ala S53. 68 So. 30 119151 
OBrlen V. Cvnsrd S S. C o ,  154 Maas 272. 28 N E  266 118911, YcGulre v Rix. 
118 Seb 434. 225 N U .  120 119291: Bsnnan Y Parsonnet, 83 6 J L. 20. 83 A. 948 
119121 Baydaton Y Glltner. 3 Or. 118 118391: D I C B ~ O  v Berg 340 Pa 305. 16 
A.2d 16 119401 Sre d m  M' Prosser, Handbook of the Lax a1 Tarts B 18 st 
101.03 i l th  ed 19711. 
*'In Schloendarff V. Society of h Y Hosps, 211 S.Y. 125 130, 105 S , E  92. 93 

briruird on ofhrr m w n d s  b> Bing Y .  Thumg. 2 6.Y 2d 656 143 N.E.2d 3. 
S.Zd 1 119671 Judge Cardora atatea. 'Every human being of adult )8ars 

nd m n d  has B nght to determns whsr shall be done with ius o m  body, 
and B awgeon who performa an operation without ius psbent's consenr c ~ m r m i a  
an maulr  for which he i s  habls m damage.:'Ssa alia Srsfe V. Housekeeper. 70 
Md 162, 16 A 382 11S691. Yahr Y Wdbama, 96 Mmn. 261 104 N W 12 119051, 
orriiuled on other r o u n d s  by Gemel Y Hdvorson 218 Minn. 521. 80 N W Zd 8 5 1  
119Si l  Rolater Y S t m n .  39 Okla. 672. 137 P. 9S 119131 
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person.zs 

Alan Meisel. a pronunent writer on the informed consent 
doctrine, presents the following mental picture of the relationship 
between physician and patient during this period: 

In substance the physician said to the patient. "You need 
thus-and.so to get better," and the patient responded 
wi th . .  . "O.K. Doc, whatever you say"; [oil "Go ahead 
and do thus.and.so"; [or] "Go ahead and do 'thus,' bur I 
don't want you to do any ' s o ' " :  [or] "If thar's what I 
need. then I'd rather be smk, and don't do anything at  
all." Each of these responses leven the express prohibi. 
tionl has been rehed upon by physicians a3 authorization 
to treat, and the courts have generally agreed that the 
patient has, by speaking some such phrase, authorized 
the physician to proceed and thereby provided the 
physician with a defense to an action for battery.30 

Beginning in the 1940s several marked changes occurred. For 
one thing, the German concentration camp atrocities resulted m a 
greater demand for human rights and human dignity. In 1947, 
following the Nuremberg trials and a realization of rhe extent of 
the experiments the Nazi doctors had performed an prisoners 
without their consent, B code relating to medical experimentation 
was formulated. which specifically required informed consenr.3- 
The rapid changes in medical research codes did nor instantly 
influence changes in the consent required from patients seeking 
routine medical care, however. 

Following the war, rapid advances in technology and significant 
advances in medicine made many more treatment alternatives 
available at far greater risks. Doctors were no longer restricted to 
merely making patients comfortable until they died. They now 
could keep patients alive for longer periods of time, and patients 
began to expect and demand miraculous cures. More physicians 
began to study and praeriee in specialized areas and the family 
physician disappeared. More patients went to the hospital. where 
they faced a "bewildering spectrum of specialists and consultants 
who [were] often. at  best, a vague name and an overwhelming 
n*PSPnPP ''32 

'.PrsLI Y Davis 224 1U 300 79 N E  862 119061 ~ ~ ~~ 

' M s i s i .  ~ u p m  nota 26 at 79-80. QLO also Infrn nore 33 
' B  Barber, supra note 18. at 29-30 119801: me 0130 Beecher Some Gutdmg 

"J Ludlm.  Informed Consent 8 119781 This may explun the last sentence of 
Pnneiplei for Clinical Inue~tigation. 196 J Am Med .A 1135 1136-36 119661 

paragraph 3. A Pnlienf Q Bill of Rights. supra now 19. 

8 



19871 INFORMED CONSENT 

Although merely mentioning the procedure to  the patient 
generally continued t o  operate as a shield for physicians,33 the 
courts began to iaak far ways to hold the doctor liable. For 
example. a doctor who undertook to explain the procedure might 
be held liable if he affirmatively misrepresented the nature of the 
procedure or its consequences and thus invalidated the ~onsent .3~  
Eventually, "[als litigation over the contours of a iegally valid 
conaent proceeded. the concept of consent, like that of negligence, 
began to be viewed as being quite malleable, if not quite infinitely 
e ~ p a n d a b l e . " ~ ~  

C. JUDICIAL CREATION OF THE INFORMED 
CONSENT DOCTRINE 

In 1957 and 1958,3e courts in California and Minnesota clearly 
began to change the rules concerning the physician's duty to 
disclose information. In Solgo v Leland Stanford Jr. Uniuersify 
Board of Trustees,37 a California appellate court held that the 
physician had an affirmative duty to make a "full disclosure of 
facts necessary to an informed ~ o n s e n t . ' ' 3 ~  In Bong v .  Charles T 

' S a r  BYPW note 30 and accompanying text. bss also Corn V. French. 71 Ne". 
280, 289 P.2d 173 l1955i, where the physician examined the patient's breast and 
recommended hosprtaluatmn for some tern He then called the hosprtd and m the 
presence of the parienr mentmned removal of her breast The patlent cold the 
doeror she d d  nor want her breast removed He s a d  he had no intentmn of domg 
so. The patient lster signed B consent form for B ' masteetomy," not knowmg what 
the term meant. Before she was put to deep, the patient again told the doctor he 
WBQ not t o  remare her breast N-hen The pstienr recavered from che anesrhesia her 
breast was gone Amazingly. the COWL did not qu~btion the uaiidity of the 
consent Rather. the courl held that there was a iury O Y B S ~ ~ D  as to whether she 

9 



MILITARY LAW REVIEW [Vol 116 

Miller Hospital. the Minnesota Supreme Court held a physician 
liable for failing to provide information about alternative treat. 
ments.38 

Elsewhere during this period. other courts expressed dissimilar 
views an the topic. The United States Court of Appeals for rhe 
Fifth Cireuit,'O and the Missouri Supreme Court" agreed. in dicta, 
that there should be an affirmative duty on the physician to 
disclose information about the diagnosis and proposed treatment. 
Just  previously, however, the Fifth Circuit had affirmed a 
Louisiana district court deemion that a physician had no affirma. 
tive duty to disclose such inf0rmation.4~ The Supreme Court of 
Washington also rejected such a duty.43 In Ferrara v Gelluchio,~* 
the New York Court of Appeals went so far as to hold physielans 
liable far the mencal anguish caused by disclosing that the 
ramation therapy the patient had received could cause cancer 

In 1960, the Supreme Courts of Xansas4j and Missouri4@ began 
what many commentators believe to be the contemporary period 
of informed In Natoson u. the eatient sustained 

10 
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injuries during radiation therapy following a mastectomy. The 
plaintiff did not claim malpractice in the performance of the 
therapy, but rather alleged that the treating physician " fded  to 
warn the appellant the course of treatment which he undertook to 
administer involved great risk of bodily injury or death."48 Citing 
Sale.o,so the court held that the physician "was obligated to make 
a reasonable disclosure to the appellant of the nature and 
probable consequences of the suggested or recommended cobalt 
irradiation treatment, and he was also obligated to make a 
reasonable disclosure of the dangers within his knowledge which 
were incident to, or possible in, the treatment he proposed to 
adnidster."51 Further. the physician must explain to the patient 
"in language as simple as nece8sary" the nature of the ailment, 
the probabiiity of ~ U C C ~ S S ,  and the alternative methods of 
treatment.62 The court limited the disclosure to what B reasonable 
medical practitioner would make under the same or similar 
circumstances.5~ 

Two days later the Missouri court announced its decision in 
Mitchell U. Robinson." The cause of action was for negligence 
arising from the performance of insulin shock and electroshock 
treatments for schizophrenia. The plaintiff also alleged that he 
wan not informed of the inherent risk of convulsions resulting in 
bone fractures. The court held that, "considering the nature of 
Mitchell's illness and this rather new and radical procedure with 
its rather high incidence of serious and permanent injuries not 
connected with the illness. the doctors owed their patient in 
possession of his faculties the duty to inform him generally of the 
possible serious collateral hazards."eG 

One commentator appropriately stated, "The combined legal 
effect of the Mitchell and Natoson decisions was to establish B 

clear common law duty to disclose the risks of medical treatment. 
The combined practical effect was to open the floodgates to a rash 
of informed consent claims."" 

' 7 d .  at 400. 350 P 2d at 109B. 
."Salgo Y .  Leland Stanford Jr. Univ. Bd ai Trunrees. 154 Cal App. 2d 560, 311 

' I d  at 110. 360 P.2d at 1106 
P 2d 170 119571 

SI l i  ._ 
"id T b r  IS rhe begnning of the professional msclosvre atandard SSP m(m notes 

*.334 SW.2d 11 IMo. 19801. opinion o n  denial a/ mobon far rehronng 360 

"Id at 19. 
"J. Ludlam. Informed Consent 23 119781 

78-65 and accompanying text 

S W 2d 673 IMo. 19621. 
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Subsequently, in the last 20-25 years, the courts have been 
repeatedly called upon to decide the what. when and haw issues 
involving disclosure. In response, they have developed three or 
four" different standards of disclosure, two different proximate 
causation tests, and at least three general exceptions to the 
doctrine. Recently, the courts more frequently have addressed 
eases involving patients' requests for termination of medical 
treatment orders: one may expect litigation in these areas to shift 
from the question of whether these actions should be done la  
constitutional, moral, and ethical question) to the examination of 
how these actions were done la due care question). 

While this article will focus upon the current judicial and 
statutory status of the informed consent doctrine, the assault and 
battery, eonsent.to.medical.treatment action is not a moot issue.58 
In Downer v. veil leu^.^^ the Supreme Court of Maine noted that. 
although che majaricy trend W B S  "towards treating the 
physician's failure to disclose as merely another variety of medical 
negligence," the battery theory is still available in "cases in which 
the treatment is either against the patient's will or substantially 
at  variance with the consent given.''eo 

Normally battery actions should be brought oniy in case8 where 
the physician fails to disclose the nature or character of the 
procedure to be perfarmed.61 The negligence theory is the primary 
cause of action in cases where the physician fails to exercise due 

'-Whether B fourth rlandard exists IS discussed infm text mampanymg n o m  
101.02 

UThe Federal Tort Claums Act generally prahbits the bnngmg of my infenflonal 
t o r t  cause of a~fmn.  such as e m d t  or battery, agsmit the Cnited Stater 28 
US.C $ 2680ih1 119821 Bur 10 U S C  $ 10891e1 119821, popularly known a8 the 
Oonzales b d ,  prowdes that 28 C.SC $ 2tiSoihi will nol bar B e l m  arising out of 
B wronirlul act or omission of m y  physreian. dentist. n m e  01 other mmar tmg 
personn-el of the armed forces But -c f  Doe Y United Stales, 618 F Supp 503 
1D.S.C. 19841. ofrd 769 F 2d 174 14th Clr 19851 [An Arr Force soclal rarker 
srmaed lumself to a O Q t l m l  and sumesled sexual acts. The court heid that Such 
conduct was M a&lc under Sauch C ~ o h a  law but that  the social worker's 
conduct was outside che scope of his employment Thus the action was not 
mlvnflvnabli under the Federal Tart Claims Act.1 

"322 A 2 d  S2 IMe 19711 
'Old a t  89. Ssr d i o  Berkey Y Anderson 1 Cal App 3d 790, 80304. 82 Cd. 

Rptr. 61. 76-77 119691 Cooper Y Roberta, 220 Pa Super. 260 286 A2d 647 119711 
"In Liovd v KuU. 329 F 2d 168 17th Ca 19641. the Oatlent consented to a 

surged r i p u  af a veiiico-vawd fistula During the bsuecessiul  attempt t o  
repair the listvia the dmtor removed B male from the patrent'a leg Usmg an 
as'iault and balterv theory. the oalienf was awarded 8500 for the unauthorved 
removal of the mde S e e ~ a l s o  J' Ludim.  Informed Consent 2844 119781 (I The 
CBQDQ m which the battery theory IS properly apphed melvde where the 
physician ,exceeds rhe scope of [chel cement. misrepresents the severity of the 
opersiron or performs an upsrat~on of a suhrtanlidy different OQLYIF. I 
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care in disclosing potential risks or alternative courses of treat. 
ment.62 But, in a given case, the trier of fact may have to decide 
whether the physician intentionally misrepresented the nature or 
risk of the procedure land thus vitiated the consent) or negligently 
failed to disclose the necessary information. Given that. as well as 
the relative newnemb3 of the negligence action and the persistence 
of the assault and battery action, it is important to remain 
cognizant of the procedural differences between the two types of 
actions.6' 

In the battery action there is no causation in fact test or 
proximate cause obstacle.65 The plaintiff need only prove that the 
procedure was performed without consent. Alan, the burden of 
proof may be substantidly lessened in the battery action inas. 
much as the plaintiff will most likely avoid the expert testi- 
mony,8B standard of care?' and actual damage66 requirements 
associated with negligence actions. 

Other state law differences between the battery and negligence 
actions include the availability of punitive damages69 and the 
statute of limitation periods.70 Fortunately or unfortunately, 
depending upon your perspective, the Federal Tort Claims ActT1 

"1" Cobbs V. Grant. S Cd. 3d 229. 240-41 502 P.2d 1 8, 104 Cd. Rptr. 50;. 512 
119721 t h e  court states 

The battery theorv should be reserved for those clrcvmitances when a 
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prohibits imposition of punitive damages72 and sets its o m  
statute of l imitarian~.~3 

D. ESTABLISHING THE PHYSICIAN'S DUTY 
TO DISCLOSE, LE., THE STANDARD OF CARE 

The courts have basically agreed 8s to what constitutes the 
secalled " 'classical' elements of informed consent."i4 The real 
problem arises when doctors. lawyers, and courts have t o  decide 
what particular information should be disclosed in a given case. 
This problem is greatly aggravated for the military physician by 
the fact that the various state courts have developed three or 
four's divergmg standards of disclosure.'6 

The majority view. often referred to as the professional stm. 
dard, requires the physiman to d d o s e  those facts B reasonable 
medical practitioner in a similar field of practice and in a similar 
community would disclose. The minority or lay standard requires 
the physician to disclose those facts B reasonable patient would 
deem material or significant in deciding whether to submit to B 

course of treatment." 

1. The Pmfessionoi Standard. 

In Govin v. Hunter,7s the patient alleged that the doctor should 
have told her that the multiple incisions required in a vein 
stripping procedure would result in her bemg scarred and disfig- 
ured. Although the court recognized that the physician had B 

duty to reveal serious risks involved in the procedure, it held that 

"Id 4 2674. 
'28 US.C 6 24011bl 119821 
.'In >Ileael. s w m  note 26, at 86.87 Mr M e i d  pomb out that 

[A'etaatonsun requiredl disclosure of the nature of fh. dmenr the nature 
of the proposed treatment. the pmbabllily ai  succeis. and possible 
alternative treatments There reqursmenfs. w>Lh shghr modiiicaliona 
of termnology =e fbe claasical elemenli of informed cansent. and 
~ ~ n s i i f u ~ e  the barn from which the carpus ai mfarmed-consent ruled 
svbrvies, and erceprions have developed 

d s o  iupio notes 48-52 and accompanying text 
-'It 1s queilronahle whether Oklahoma has sdopred B fourth disclasure rfsndard 

S e e  infra notes 101-02 and accompsnyvlg t i x i  
T h e  Army's iu~renf regvlalian on iniarmed consent fads ta p r m d e  rhe mhtari 

physician with my standard 10 fohn See AR 40-3 pma 2-18 infra note3 338-47 
and accompanying texr 

.'See gmeiol ly  B Barber. supm note 18 st 36-41 119801. Lidi sap'# note 46. mt 
33-18. J Ludlam. informed Consent 27 119161, Meisel. supra note 25 ac 93-99 
Note Profrssionvl Standard Deismines Ph>'rician'i Duty to  Dircloso. 3 1  5 C L 
Rev. 251. 261-16 119811 

'374 P 2d 121 IWyo 19621 
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the manner in which the physician discharges the duty is a matter 
for medical judgment. The court further held that in the absence 
of proof that the patient's physician departed from the practice of 
ather competent physicians in furnishing information about this 
procedure to a patient, the verdict in the physician's favor 
denying the patient's ciaim was justified.'* 

The professional standard normally requires that the patient 
use expert testimony to prove that the physician's failure to 
discloso a certain factor deviated from the community standard.60 
Thus. the standard has been the subject of much criticism.8' 

The for6mOst objection is that the patient must prove what 
does "at exist-a community standard.62 I t  seems very likely 
that, given the availability of several medical options in a 
particular situation and the uniimited range oi potential individ. 
ual biases, prejudices, and degrees of paternalism driving a 
particular expert, plaintiff or defendant could call "X" number of 
experts to the stand and receive the same number of different 
opinions as to the doctor's duty to disclose a particular risk or 
alternative. 

'Id st 423.24. 
"For B detiuled lirtmg of iunrdictions following the praferrional standard see 

infm note 109. See dm Karp v Cooley. 493 F.2d 408. 419-22 11th Ca. 19741 lease 
lnvoivsd the Y ~ B  of expert t ea tmony  tn esiabhsh the extent of the duty fa disclose 
informatmn concerning the mpimtanon of B mechanical heart], Grosjean V. 
Spencer 258 l o r e  681. 140 N.U 2d 139 119661 [directed verdict for defendantl. 
Gray v Grunnagle, 423 Pa 144, 223 A Zd 668 119661 {court recognized the 
profestianal standard proof r equemen ta  but the jury decided agans t  the 
physieian beeawe the dsfsndanf ' i  own testmony esrabhshsd that the information 
provided t o  the pstient failed to 8afisfy the eommumty standard] Annoraaan. 
Xnterssl$ and Sv/fmrney of Ezprrt E u i d m c e  to Establish Exlsfrncs and Extent 
o/ Physician's Duty lo I n f o m  Pntirnfs of Risks of Pmpmsd Tmoimonl 52 
A L R 3 d  1064 1091-99 118131. 

Srs Y'llkmlon Y Veiisey. 110 R1. 606, 296 A 2 d  876 119721. 2 D LauiseU & 
H. WIvlams, Medical Malpraerice 1 22 10 119861: 61 Am. Jur Zd Physmmns, 
Surgeons and Othrr H s d e i ~  B 194, a t  326 119811 [hereinafter Heairis], Comment. 
Infomed Cmsrnt A New Standard f i r  Tezai. 8 S t  Mary's L. J. 499, 606-10 
119761 lheremafrer New StandanR. Comment. Intormad Conaent an Medical 
Mdprnct~cr. 65 Cal L. Rev 1396, 1401.06 119611 [hereinafter Infvimcd Cunsmrl: 
Annaration. Modern S~vtvs o/ Views aa to Qsnsml Measure of Physician's Duty to 
Inform Patient of Risks of Propmid Trsoimmt, 88 A.L R.3d 1008 1016.19 11878): 
Annalalmo. supra note so. at 1088-89 118131 

"See Canterbury v Spanee, 464 f 2d 772. 183.64 IDC. Cu.1 ceii dmird.  409 
U S  1064 119721. fi-ew Seaandnrd supra nore 81. a t  508, Informed Consent, 'upm 
nace 81. a t  1404-06. sem #mwalIy Maldonado. Strict Lwbility and Informed 
Consent 'Don't  Say I Didn't Tell You So'". 9 Akron L. Rev. 609 119861 hots. 
Malpractice. Paword a Vaable Disrl~rvrr Standard /or Informed Consent. 32 Okla. 
L Rev 868 119191. 

The d f a r y  sirvation ia even mare &fficuif because the "laeal commuruty" m 
whxh the patient's doctor pracnces 18 constantly changing. Mllitary doetora 
receive m 8 d d  school mternship, and residency rravling a t  venous I O C B C ~ S  and 
thereafter are reassigned t o  diffsxlenl locations about every 3.4 years 
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The expert tescimony requirement is itself strongly criticized. 
The primary concern appears to be a fear that physicians will not 
properly police themselves through self.regulatian or by testifying 
against one an0ther.a3 Another concern is that courts me allowing 
physicians to subvert the patient's right to  self-determination 
and, hence, the doctrine itself. It has been suggested that expert 
witnesses are improperly allowed to  interpct medical judgment 
about the limits of disclosure when they should be limited to 
providing medical knouledge of the established risks and alterna. 
t i ~ e s . ~ '  

The final condemnation is that "the manner in which medical 
services are financed. together with the social goals of good health 
and medical innovation. tends to produce a bias in favor of 
underdisclosure among doctors in general. thereby making a 
community medical standard for disclosure inadequate."s6 

2. The Lay  Stondard. 

In its 1972 landmark decision, Canterbury U. S p m ~ a , ~ ~  the 
United States Court of Appeals for the District of Columbia 
Circuit described how a nineteerryeardd FBI clerk was paralyzed 
as a result of seeking medical help for his back pama' Although 

"Ssr Cooper Y Roberts. 220 Pa Super. 260. 267. 286 A.2d 647,  %EO 119711. ma 
gmerrlly 2 D Louisell & H Rilllama. suwa now 81. 7 22.10, Hsoisii. supra note 

.'Kstz, Informed Consent-A F a r o  Tal#) 39 E P~ct L Rei' 137. 168-69 119771 
81 5 194 B c  326 i i m , ,  A n n o t ,  note  a i ,  at io16 

states 
Law has not challenged rradltmnal medical practice Instead. It has 
generally adopted the medical professional sfsndard of care wlfh 
respect LO dlsciorura reqmnng expert testimony co estsbhih the 
applreable SLandard. Even in the few jurisdictions rhere plilmtrffs cm 
rely on a judge made rrandrvd of disclosure the profmianal standard 
of didosure.  often uith compulsory raqmrements of expert test1 
mony. IS almost inevitably reintroduced by mvmstion of "medical 
judgment ' ordmanly \ l a  the Lherapevtle privilege not to drdaae  
Thus. the d i m n c t m  between the t w  srandrvds reahil  becomes 

Bolh scandardi tend to confuse rhe need for medical knaiiledgr t o  
estsbhsh the risks of and alfernatlveii EO B proposed procedure in the 
hght of professional expenenc%, with the need for msdrcill judgmcnt  to  
estsbhsh the lmfi of drscloaure whlch me 'best" far the pstlenr The 
difference is c r u c d  co the clanficafion of the law of mfarmed consent 

"J. Ludlam. Informed Cansent 28 119781 icilrng Schneyer. Infoimrd Consmr and 
Lho Danger afBm8 an the Fmmafion of M e d z c u l  Drrilarurs Proctr ie i .  1976 Uls  L 
Rev 1241. 

"464 F 2d 772 ID C. Cr 1 .  erii  dinied 409 U.S 1064 119721. 
r Id at 776. The young man submnred t o  spinal surgery wrthovl bang Informed 

of the mherent risks A da) after Lhe operatmn he fell out of h s  hoapicd bed. He 
had been left without assistance whds unmimg 4 few hours later his lower body 
was entirely paralyzed Df Spenee rvshed Lo the hospital and performed addllmnal 
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the trial court apparently only considered issues involving the 
causation of the the court of appeals reversed 
because "[tlhe testimony of appellant and his mother that  Dr. 
Spenee did not reveal the risks of paralysis from the laminectomy 
made out a prima facie case of violation of the physician's duty to 
disclose which Dr. Spence's explanation did not negate as a 
matter of iaw."ae Subsequently, the court stated 

In OUT view. the patient's right of self.decision shapes the 
boundaries of the duty to reveal. That right can be 
effectively exercised only if the patient possesses enough 
information to enable an intelligent choice. Tho scope of 
the physician's communications to the patient, then, must 
be measured by the patient's need. and that need is the 
information material to the decision. Thus the test far 
determining whether a particular peril must be divulged 
is its materiality to the patient's decision: dl risks 
potentially affecting the decision must be unmasked. And 
to safeguard the patients interest in achieving his awn 
determination an treatment. the law must itself set the 
standard for adequate disclosure.BO 

Thus Canterbury generally "discarded the professional standard 
of disclosure, replacing it with a 'lay' standard which effectively 
withdrew from the medical profession the right to determine what 
information must be disclosed to patients."Bl 

surgery but. aecordvlg the ths court's lament, J e w  Canterbury now 'hobbiels] 
about on crutches. m victvn of paralysis of the bowels and u r m q  inc~nt inen~e  Io 
a very red sense tha lawsuil i s  an undernrandabie march for reasons " Id 
"id at 178.79. 
**Id a t  779 
-id. at 756 Note, however. that the day before Canterbury was ieswd, B 

dfferent ivdge af the United S t a t e  Dislriel Caurt far the District of Columbia 
issued a decision in which informed consent vas  rased s t  trial. The district court 
held for the dsfendanta on the pounds  that the plarntlffs fded to show that they 
would have rtopped the procedure had they known the nib Haven V. Randoiph. 
342 F. Supp 535,  343.44 1D.D.C. 19721. W d ,  494 F 2 d  1069 1D.C. Cir 19741 One 
eOmmentaTOT claims that, 8s B result the personal yliw bar of the D m r x l  of 
Columbia questions whether or not Canterbury 1s Lhe law y1 that w i d c t r o n  See 
D Sharps, S Fiacina, 8.- M. Head. Canea and Materials an Law and Midcine 
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The Supreme Courts of CalifarniaQa and Rhodo IslandQs quickiy 
adopted the Canterbury standard. So have several other jurisdie. 
ti on^.^' On the other hand, several jurisdictions have specifically 
rejected the lay standard05 on the basis that: "(11 the decision to  
disclose i8 a medical judgment, and only a physician can judge the 
patient's health and the psychological impact of a disclosure; and 
121 the lay standard would waste the physician's time in disclosing 
all risks and limit the physician's flexibility in caring far the 
patient's needs."Sb The battle Lines are thus drawn between the 
paternalistic concept of goad health and the patient's right to 
self.determinatmn.3' 

3. The Hybrid Standard. 

One court has had considerable difficulty determining on which 
side of the war it belongs and has consequently developed a third 
standard, which incorporates both the majority and minority 
standards.88 In Kinikin U. Houpel,aQ the Supreme Court of 
Minnesota reviewed a difficult case in which a woman suffered 
skin necrosis, gangrene, awere scarring, and deformity of her 
breasts following surgery. In an attempt to define the physician's 
duty, the c n u t  held that: 

But see Harberon Y Parke Davis h e ,  746 F 2d 517 19th Cu 19841, inim notes 
234.87 and accompanying cexf. 

"Cobbs Y Grant, 6 Cal 3d 229, 502 P 2d 1. 104 C d  Rptr 505 119721 
'nW&enson Y Vessey. 110 R I 606, 295 A 2d 676 11612) 
"Sa. znba note 109 for a derded  llrfmg of the iurisdmiom fhm fallow the lay 

standard. SIB also J Ludlam. Informed Consent 32 "70 119761 Annoranan. supm 
note 81. i t  1034.44; Meisel. supm oats 26. at 95 n 128. 

'>See, e . 8 ,  Haak v Rothatem. 261 S C  541, 316 SE.2d  690 !Ct App! c i i f  
denied, 268 S.C. 64,  320 S.E 35 116841 See ponerdly AnnOIQfmn supm note 31. 
Bf 1020.32. Melsel. supra note  26, BL 96 n 128 

%Note. supm note 77. aL 253, sea also Wooley V. Henderson. 416 A 2d 1123 
1128.31 IMe. 19501: Ailren V. Clary, 396 S W 2 d  666. 614-75 iMo 19651: Folger v 
Corbett, 118 X H  737, 394 A.2d 63 116781: Hook Y. Rothetern. 261 S.C 541, 316 
SE.2d 590 ICt App.) cart denied,  283 S C  64, 320 S E  35 11984 Bly V. Rhoada 
218 Va 616. 222 S.E 2d 763 119761. see gmemlly 2 D. Loviaell & 
H. Wflami, sup" note 81 I 22 06, Healers. sup'" note 81, 55 169-94. Annota- 
twn. BYP" note SI. st 1015.20 
'SI# Ercepnons. ~ u p m  noLe 18 at  413-430 
' 5 e e  LeBlang, Informed Cmmnt-Dvty and Cwsatron A Suruey of Currant 

Dsuelopmmrs. 18 Farum 250 119831 LeBlang states. "It  1% lnleresilng t o  observe 
thaL in the lacs of B cis= dxhotamy of pbud thmkmng reiative to rhe appbcable 
&ciasure standard m informed emsent cases. some iwisdictions have appeared t o  
blend the LIVD s fandvds  in order to achieve equitable results.' Id BL 286-86 See 
also supm note 84.  
'305 N.W 2d 589 lMmn 1681) IA woman consented only ti) an adenomam- 

mectomy, removal of some af the tissue from the bressr She specifrcslly refused 
to consent LO a simple mastectomy, removal of the breast ~lielf  The physician 
performed a subcutaneous mllitect0my. le . .  he removed mbstantisliy all of the 
breast anyway. The court held that the 6600.000 verdict WBQ not e x ~ i s s i v e !  
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[A] physician must disclose risks of death or serious 
bodily harm . , , which B skilled practitioner of good 
standing in the community would reveal . . . [and], to the 
extent a doctor ie or can be aware that his patient 
attaches particular significance to risks not generally 
considered by the medical profession serious enough to 
require discussion with the patient, these too must be 
brought out.''lO0 

4. The Subjective Patient Standard? 

Another court has arguably adopted a fourth standard, which 
requires full disclosure of all facts considered material to  the 
individual patient's decision concerning m y  treatment received or 
omitted-Le., the subjective patient standard. In Scott  U. 
Bmdford, lol  the Oklahoma Supreme Court held thal: 

"Id at 595 Sea dm Bioskas V. Murray, 646 P.2d 907, 912-13 (Cola. lQR21: 
Harniah V. Children's Hoap Me&cd Center. 367 Mass 152. 458 N.E.2d 240 
119821 

"'806 P.2d 554 l0Ms 19781 See Trichter & Lewia, Infmmird Cvnsrnf Tha 7hme 
Tests and a Modest Pmporai far the Rsairty o i  the Patient os on Indwiduai, 21 S 
Ter L.J 155, 162 119611 ianaiyzing Scott Y. Bmdlordl. 

Triehter and Lewis fail to consider that  the Oklahoma court has profoundly 
confused the diiiclosvre and causstion iseues of the mfarmed consent docum. For 
example. Scott sets aut three distinct element3 of the e m ~ e  of acnan-duty to 
diieiose. cauaatmn. and m i u n  In discussing the d i s e h u r r  element the  COY^ 
remews the profesaonal standard and rhe m o r i t y  standard estabhshed by 
C a n t r i b u y  Immediardly thereafter, the e a u t  ~ p e c ~ l i c a i i y  repets the profersiond 
standard, ~ e n m d i y  anew with language ID the C m t e r b u y  opinian. and then 
apparently adopts a rotally patient-oriented standard. Canfurmn coneernvlg the 
adopted standard comes from the court's fdure  t o  specificdiy agree or &sagre 
wirh the Canfarbury standard ns wail 88 the us* of such overbroad terms ab " h s  
pmenl ' s  nee#' urd "full rnselosvre" Additional confuron 18 added when the 
court, in addressing the E ~ Y S Y ~ O ~  element. State8 that ''[fjhe basre nght to know 
and decide is the m m n  for the fuU-&aelasure N 1 e  Aecordmgly. we deebm to 
leapardm this nght by the imposition of the 'reasonable man' standard" 606 P 2d 
s t  559. 

L k w m  m S m t h  Y. Reisig, 666 P.2d 265 IOkls. 19841, the e ~ u n  doses aut i ts  
dmusiion af the daclosure element and mows on t o  the ~ a u s s t m  element before 
s tcmg:  

IU'le are urged to abandon the rubiective test adopted y1 Scott Y 

Biadioid. .  
In adogimg that bit. we noted that d the pa lan l  Lerflfied he 

"'odd not have conmntad Lo the treetment 11 edequately informed. 
" . rhen the cauration problem muat bp reaolvad by e r m n m g  the 
eredibliity of p i m t d f s  testimony. ' 

We dechne to do 30 

Id at 288 Theie case8 clearly atand for the pmpositian that Oklahama fouow~ the 
subjective C L Y O ~ ~ I I O O  test .  SBB infra notes 110-24 aod aceompany~lg text But if IS 
not cieu to what extent it has adopted a subjective patient dircbru- standard 
This makes it virrudy imposalbie for the military phyelclan. and lus  mpportlng 
slaff judge advocate. t o  d e t e r h e  what informed canrent procedures should be 
uied a t  Fort Slii. Oklahoma. 
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[Tlhe scope of a physician's communications must be 
measured by his patient's need to know enough to enable 
him to make m intelligent choice. In other words. full 
disclosure of all material risks incident to the treatment 
must be made. There is no bright line separating the 
material from the immaterial; it is a question of fact. A 
risk is material if it would be likely to affect [the] 
patient's decision. When norndisclosui-e of a particular 
risk is open to debate, the issue is for the finder of 
faets.'02 

The Canterbury court considered and rejected the subjective 
disclosure standard because a requirement for the physician to  
disclose with such specificity what a particular patient would 
consider important "would make an undue demand upon medical 
practitioners, whose conduct, like that of others, is to be 
measured in term8 of reasonableness. Consonantly with orthodox 
negligence doctrine, the physician's liability for nondisclosure is to 
be determined on the basis of foresight. not hindsight."10s 

Recently. judges and legislators1Q4 seem to be firmly supporting 
the majority standard on the basis of the same general paternalis- 
tic feelings'o' that affected the promulgation of the previously 

x"606 P 2d at  55% In analymg this holding. Trichter and Lewis supra note 101, 
summarize the majority m o n t y .  and aubiectivr patient standards 8s "the 
physician zn 0 similar communi@ of the same school a i  thought vmus the owmgs 
iaasmnble patient's molnol nrsda V B ~ ~ Y B  the i n d i w d u d  pmwnt's moitnol n w d s  
I d  at 162. They &aagree with the maiorify view BS "one that favor8 the 
psternaliscic behef rhac the doctor know8 best and chat good medleine muat 
therefore be good ian Accordmgly the standard i s  set by the phyaieims 
themselves' I d  They behsve the mnority wew to be better m that II "favors the 
patlent by lsltmg the fact finder eslabhsh the standard of duly by measuring the 
doctor's dlsciosure againit what an average reasonable patient would have deemed 
malend." I d  Finally. the authors conclude that even the minanty riandud dma 
not go far enough m ihsL the ' indmidud patient has no neater righcs to his o m  
seif-delerminatian than Lhore of m average patrent in  mmmstion. under both the 
[malorlry and m o r r f y l  posmoni, there i o  no such Lhmg 81 mdwidud auron~my 
I d  sf 162-63. 

119721 
"'Canterbury I Spenee, 464 F Zd 772, 787 ID C 0 . 1 ,  ceif  denied. 409 U S  1064 

l*'Ses 8. Barber, supra now 18, 81 39, where the author stale? that 
RPcenliy. however, there has been B certun withdraud from the 
'reasonable man' d e  Aa a resuit of Lhe so-called "epidemic' of 

malpractice suits m 1974 and 1976. some Lwenry states have witten 
new malpractice statutes mtsndsd to make such u t i  harder LO 
mstllute and wm by requiring expert teatimany . .These staturea 
have thus rtrengthsnsd the "reasonable practitioner rule 

"Cf Ercepnanr. supra note 1s. at 452 Although the author IS dmeussmg the 
competency exceptm a8 opposed LO the slandard of disclosure. he notes chat 
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mentioned professional medical eodes.10fl Far example, in a recent 
South Carolina case, Hook U. Rothstein,lor the court adopted the 
professional standard, holding that the decision to disclose a risk 
is a medical pdgment and the doctor should concentrate on the 
patient's best interests and not what a lay jury might latsr 
determine to be appropriate.108 The tone of the opinion was that 

" [d lep ib  the fact ths t  judges me 'impartial' deciaionmakers in that they da not 
possess the same personal or professional stake in the tiesrment of the patient 
chat B f d y  member or the physman does. stdi many judges me guided by the 
same pabmahslx m p u l i e ~  as physicians, though possibly with somewhat less 
seal." Id 

'-Sea supra mLes 18-20 and accompanying text. 
'261 SC.  511, 316 S.E 2d 690 ICL App.1. cart. denied, 263 S.C. 64, 320 S.E. 35 

" Id .  at  161-63. 316 S.E.2d at 89698. See dm Buttier v Berkely. 213 S.E.2d 
o981!. 

511 1N.C. Ct. App. 1971!, where the court stated 
To adopt the minority _Io of Cantribuiy would muif  in rsquiring 
every doctor to spend much unnecessary time in gorng over with the 
patient every possible effect of any proposed treatment. The daetor 
rhauid not have to pmt ice  his profession with the knowledge that 
every consvitatian wirh every patient with reapeet t o  future treatment 
contains a potential immt and his advice and auggesliona must 
necessarily be phrased with the poanibie defense of n iawsut rn mind. 

Id .  BL 581 
Interestingly. some physicians see social ~ J Y B S  such as informed eoneenl B I ~  

being in the patient's best interest In Hatcher. Informed Consent, 238 J Am 
Med. A. 1235 119761 Dr. Robert Hatcher wntes: 

[The] concern that "informed consent is B iegsLitlc fiction that 
destroys good patient ewe and p m d y ~ e a  the ConsCimtioue physician" 
i~ not exactly how I peceeive Lhis compilcafed new eanespr 

See olio Crile. Informed Conrmf, 236 J. Am Med A l o l l  119761; r f  A h g  On 
Impmumg the Public Health. 269 J. Am Med A. 2557 119761, who $fatel  

. I .  
reside'. m what people c& be motivated t o  do for themselves. To 
a i i i i t  pat i em co become mare m a w e  roquxea some tempermg of 
medical omnimtencr The arocess resembiea somewhat the rearin= of 
ehddren, wh&e their event;al maturity depends mavlly on the pu&y 
of parenting. 

The traditional mie of the physician as teachex * q u e 9  m m r e  rf it 
ie t~ he expected that p a t m t s  wlll t h r m  and grow. This WLP the 
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the doctor should unilaterally decide what is disclosed. Although 
the court recognized the existence of the lay standard, it 
side-stepped it and adopted the professional standard without 
addressing any favorable lay standard arguments.1oQ 

E. CAUSATION 
It has long been held that "an essential element of an action for 

negligence.. . i s  that there be some reasonable connection be. 
tween the act or omission of the defendant and the damage which 
the plaintiff has suffered.""O This causal connection has two 
parts. First the plaintiff m w t  prove that the defendant in fact 
caused the injury. Secondly, the plaintiff must show that "the 
defendant should be legally responsible for what he has 
caused,""' i e., that the physician's conduct was the "proxmate 
cause'' of the injury. 

The causation in fact prong is demonstrated by Downer U. 
Veilleus: ''Proof of proximate cause. .  .requires, initially, B 

showing that the unrevealed risk which should have been made 
known has materialized.""2 In other words, the plaintiff must 

course embarked on by Thomas Jefferson %hen he established Lhe 
study of mehcme at the Univeraity of Vuginis, where m e  of the 
gods was that ever) Vvgm~an i e m  the care of his own health. 

The biolomrf Rene Duhos. the nhiloswher-educator Ivan IUich and 
the phyrici& Thomas Yckeown'and %chad W'llaon 
modern persons advocatvlg that physicians become 
mid results of fher  actions and that oalients 

are among the 
aware of the 
aaivme more 

respansib3ry for the health of themselves and-theu families 
Dr Hatcher's letter poinle out that courts are wrong if they hetieve that 

adoption ai the professional standard magically rehevea doctors of worry ahour 
potential iswiuits (and thus pmwdes more ome for patient earel Da'tors are, and 
always rlll be. concerned about pomnnal l a w ~ ~ i t e ,  especially surgeons. radioio 
g m s .  obs te lacmi .  and other8 paying high malpractice inswance COIII. I ruhmf. 
however. that ignomncr of the standards LQ. and wly continue til he. more of an 
anarety budder than the rrtabitrhrnant ai any particular standard. 

1"'281 S C. at 551 53. 316 S E 2d at  696-36. The court concludes Lhat "chddren 
play at  the game of bemg doctor hut Judges and j u n e ~  ought not" I d  st 562 316 
S.E 2d 697 (quoting from Searia Y St Paul Fire & hlarine Ins Co . 68 Wli 2d 1 
227 h W 2d 647 659 1197511 

The South Carahna eourt determined that the Arizona. Arkansas. Delaware. 
Florida. Haw&. IUinais. Kansas. \Isino Michigan. Mississippi, >lissouri, Man- 
tana Nsu Hampshire Sm Jersey. Norrh Carolma. Tennessee Texas. Vlrgmla. 
and Wyoming c o w t i  had elected t o  fallow the professional srandard whde the 
Callforn~s. Conneetmf. D ~ ~ c n c f  of Columbia. Indmna, Louisrana Maryland 
Maesachusells, hlinnesols. Kew Memca. Ohio. Oklahoma Oregon Pennsylvania, 
Rhode Island. Warhulpan, R e s t  V l r w a ,  and Wisconsin courts hsd adopred a lay 
standard S r e  id at  650 51. 316 S E.2d at  696 

W. Piosser supm note 27 5 11 ~f 236 
Id 0 42. B L  244 
322 A.Zd E2 92 (Me 19141 

22 



19871 INFORMED CONSENT 

prove that the doctor had B duty to disclose the risk, the doctor 
failed to do so, the undisclosed risk occurred, and the plaintiff was 
a victim of the risk. 

The proximate cause prong must also be proven before the 
physician can be held legally responsible. In Cobbs U. Gmnt,lls 
the court held that "[tlhere must be a causal relationship between 
the physician's failure to inform and the injury to the plaintiff. 
Such causal connection arises only if it is established that had 
revelation been made. consent to treatment would not have been 
given.''"< Thus there must be proof of more than a failure to 
disclose and a physical injury. The patient must show that he or 
she would not have agreed to the procedure. had the disclosure 
been made. 

The only substantial controversy in the causation area is 
whether the individual patient need only testify that he or she 
would not have had the operation (subjective test) or whether the 
individual patient must show that the reasonable patient would 
not have had the operation (objective testl. Early informed 
consent cases discussing the matter of causation apparently were 
unconcerned with the difference between the two tests. For 
example. in Shetter u. Rochelle,"& the court states in one sentence 
that "[tlhe fact that  the plaintiff proceeded to have this operation 
upon her other eye by another surgeon, presumably after she was 
fully informed of the inherent risks to this operation. is some 
evidence that disclosure by the defendant of inherent risks would 
not have deterred her from having the earlier operation."lle In the 
very next sentence the court states, "The risks of injury are not 
so great as to cause most reasonable persons to decline to have 
such a beneficial operation performed."JI' 

In Canterbury U. S p e n ~ e . ~ ~ ~  the court directly confronted the 
issue and stated 

[The subjective] method of dealing with the issue on 
causation comes in second.best. I t  places the physician in 
jeopardy of the patient's hindsight and bitterness.. . . 

Better it le we believe, to resolve tho causality issue on 
~~~ 

"'8 Cd. 3d 229, 502 P.2d 1. 104 Cal. Rptr. 605, 119721. 
"'Id st 245, 502 P.2d at 11. 104 Cd.  Rptr at 615. 
" '2  Arll App 358 409 P.2d 14 113651, modified, 2 Ark. App. 801, 411 P 2 d  45 

I IQECI  , . . -. .. 
xxbld ah 367, 109 P.2d at 83. 
"'id.:  see ~ m e m l l y  Meinel. sup" note 26.  at 108.08: Plante, An A u l y s k  of 

'?n,fomed Consm.." 36 Fordham L. Rev 639 119681 
We4 F.2d 172 ID C. Cw.1, CWI. denied. 403 U.S 1061 119121 
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an objective basis: in terms of what a prudent person in 
the patient's position would have decided if suitably 
informed of all perils bearing significance. . . . The 
patient's testimony 1s relevant on that score of course but 
it would not threaten to dominate the findings.'1B 

Courts in California,l2O Kansas,'z' and New Yorklzz quickly 
followed Canferbury's lead and adopted the objective standard, 
which is presently the majority standard.123 Nevertheless, B few 
jurisdictions follow the subjective standard.'*' 

F. EXCEPTIONS TO THE INFORMED 
CONSENT DOCTRINE 

We have already seen how the doctor's medical judgment and 
the patient's right of self.determination have influenced the 
deveiapment of the disclosure duty. These same concepts have 
had an even more profound effect on the development of the 
exceptions to that duty.L25 

"Id.  at  790.91 In Sdls Y United Stater 522 F Svpp 989. 997-1005 IMD Pa 
19811 the court enunciated cons1dersfions pernnenf t o  determining if the p l u l r f f  
has met i s  caYSatron burden of proof In that ease B patient who had a history of 
heart problems agreed t o  an angioglaphy Durmg the procedure. plaque was 
dislodged from the walls of the pallenl'l blood ves9els, rhich resulted m mesalve 
ciattlng and. eumrudlly the ampufstron of parl oi his leg. In lwking sf the 
procedve the inerdencl and eevenl) of the nsks.  Lhe pom~ble benefrts m d  the 
wadable miternawes. the court stated 
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1. The Emergency Exception 

Normally the physician's initial act upon seeing a patient is to 
determine the patient's immediate medical status.1s6 If the 
physician determines that the patient needs urgent or "emw 
gency" treatment, he is dearly justified in reducing or suspending 
his disclosure duty.'2r 

The critical issue is the definition of "emergency." Few courts 
have attempted to define the term because "there appears to be 
an intuitive notion of what an 'emergency' is."1*8 In some cases 
the courts have gone out of their way to avoid definitions. In  
Dunham v. Wdght,l2S "the trial judge did not define emergency, 
p u t ]  explained the emergency exception and told the jury that 
they would have to conclude that an immediate operation was 
necessary to save life or health before the exception would be 
applicable."'so On appeal the Third Circuit affirmed the verdict, 
noting only that, although there was "meager" testimony to show 
the existence of an emergency, "the trial judge was not required 
to rule as a matter of law that no emergency existed "131 

Where the courts have attempted to define the term, the results 
have varied widely from such strict laneuaee as "life or 1imb"'sz 

"In fact. the medical commumty has B special " m e  for thir process-mage. 
Triage i s  defmed as ' 'a aysiem of aiilgnlng p n o n t m  of m e d d  treatment to 
balrlefield casualties on Lhe basis of u p n e y ,  chance for survwal etc ' webster'l 
Yew World Dictionary of the American Language 1615 12d College ed 19701 

In an Army Medical Service Corps basic course ciaas. muen at the Academy af 
Health Sciences Fori Sam Houston. Texas in January or February 1975, che 
instructor stated fhar the Army has four ealegoties m which B patlent IS piwed- 
mmimal. ~mmemate. deisyed. or expectmt Minimal psr~enls need hffie treatment 
and LB pnf to work to help the hospital rlaff or sent back LO the from lines lm 
the Kartlme ntuationi. Immediate patients are those needing immediate c u e  co 
save hie 01 hmb Expectant patients a r e  those who are expecied t o  die regudieis 
of the mount of medical cere provided Delayed patient8 mnititure the remnnder 
This $ m e  tnsge procedure 13 currently used by Army hoapilals m peacetime mass 
csaualw IiltwtlOns as well 83 m t r m n g  for warfare See ~maro i ly  Department of 
Army. Field Manual No. 8 10, Health Serries Svpport in a Theater 01 Operscionr. 
chap. 5 12 Ocr 19781. 

' f f  Proraer, supra note 27 P 18. at 103 i"[Iln an emergency if 13 generally 
recawzed that tho surgeon musf be free LO operate wthovt ddaymg ta ohtun 
consent.' ! SIP penemlly 2 D L o u m l l  & H Wdhams. supra note e l ,  7 22 04. at 
27.1" .. .. 

"'Lidz. dupm note 47. st 15. In Plante An Anviysie of "In,4mrd Conrant" 36 
Fordham L Rev 639, 553.54 119581, the author concludes that many courts have 
approached the emergency concept m B 'negative fashion >.e m buffressmg the 
~ ~ n e l u ~ i o n  that defendanc owed a duty t o  diieloae collateral hazards, rhe eeurf 
emphasver that no emergency made IC ~mpract~cal Lo perform the duty " 

"'423 F 2d 940 13d Cir 19701. 
"'Id. at  947. 
" I d  
"'Xohr Y kdhms 95 M m n  261, 269. 104 N W 12, 15 11900 1.4" emergenc) 
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to very loose language such as "suffering or pain [would] be 
deviated b y  There is, therefore, no widely 
accepted judicial definition of a medical emergency. 

2. The Incompetency Exception. 

The doctor's second vital impression, If it can be separated from 
the first,I3* is the decisionmaking ability. or competence, of the 
patient. Clearly this determination gives the physician the great. 
est latitude in determining whether to fulfill his or her informed 
consent duties. As such it poses the "greatest danger , .  , [of 
depriving] patients of decisional authority by finding incompetent 
any patient whose decision is in sharp contrast with the one 
which a physician would have made for him."136 

To compound this danger, there is no generally accepted judicial 
criteria for determining incompetence. The reasons for this are not 
clear. There are numerous incompetency cases, although many 
involve minors rather chan adults and mast arose prior to the 
development of the informed consent doetrine.'36 The vast major- 
ity of these cases "have spoken in vague generalities and no 
comprehensive judicial exergesis of the subject has yet ap- 
peared."'3' Commentators have generally approached incompe. 
tency by considering its effect an a certain area of the law, or on 
a certain memcal specialty, rather than seeking to find an 
aeross.the.baard definition.136 Additionally. discussions of incam 
peteney, as it relates to medical treatment, often center on the 
problem of who can consent for the incompetent patient rather 
than the substantive question of 

Probably the most thorough discussion of incompetency, as it 
relates to the doctrine of informed consent. is in a series of 

may exist where ihs ' p h y s x m n  c d s d  to attend [the patlmfl uould be lnsflfled m 
applying such medical or svrgicd treatment as might res8onably be neceasar? for 
the p~eservafmn af hi3 life or bmb"l See nI80 Moss Y Rmhwarth, 222 S R  226 
ITer App 19201 , The evidence shows chac there wa3 an absolute neeessit? for B 
prompt operation. but not emergent m the sense that dsalh would lihel? result 
mmedlafely upon idwe LO perform at ' , 

Svlllvsn Y Manrgornery. 165 h h c  448. 449,  279 N Y . 4  675. 577 119351 
The emergency exceptron turn3 m meat parr. on the rafiond deciaronmahing 

"Exeept~mr. s w r a  note 18 at 451. 
id 473 193 see gsnsrvlly Annmatmn consent 6s Condition of Riphi to 

Ezcrplionr,  mpm note 18 sf 410 
Id.  at 440 n 100 lcmtoning a detailed Imtmg of varioub Is% review artLdesl 
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publications written by a group of assistant professors from the 
University of Pittsburgh's Schools of Law and Psychiatry."D 
They have analyzed the subject on the basis of de jure llegali 
versus de facto lactuali incompetence. and general versus specific 
incompetence. 

lo) De Jure and De Facta Incompetency. 

AS a general rule de jure incompetents include minors and those 
who have been adjudicated incompetent by a court. Nevertheless, 
minors and court-xdered incompetents may be able to give a 
legally valid consent t o  medical care and thus may be entitled to 
disclosure under the informed consent doctrine. For example, the 
Supreme Court has often ruled that mature minors have a 
constitutional right to consent to medical treatment."' and 
SlatUtO~y law has d S 0  drastically altered consent laws as they 
pertain to minors.14~ Furthermore, an adult can be adjudged 
specifically, as opposed to generally. incompetent. Thus a spend- 
thrift might be adjudged incompetent to handle money and yet be 
specifically competent to consent to medical care. I t  is even 
possible that "individuals adjudged as generally incompetent may 
in fact be specifically competent to make a medical decision or 
persons adjudicated incompetent in the past may in fact have 
regained their competency."'43 In short, without further direction, 
a physician should not automatically seek a third party's consent 
merely because the patient is a minor or someone flashes a court 
order. This 18 especially good advice when e. termination of 
medical treatment or do-not.resuseitate order is requested by a 
family member without the patient.s knowledge. 

Conversely, one who is considered competent may. in fact. be 
incompetent. Thus the patient's consent to treatment may not be 
valid and the physician may be held liable for assault and 
battery."' Alternately. a patient's abjection to treatment may be 
equally invalid and "the doctor who withholds treatment in 

"'See L I B .  supm note 47; E%eeptionr. supm note 18, Roth, Mesel & L i B .  Tmfi 
of compitmcy 10 cons~nt to ~ipatment. 134 ~m J ~ryehiarry 27a iiww: QBO 
0 1 s ~  >lenel, Rarh. & L ~ d z  Toward a Model of ih. Legal Daefn'ns o/ Informed 
Consmt, 134 Am J Psychiatry 285 i19191. 

"Sea Eiceptions supra nore 13,  at 442 0.104. 

''Sea, ' 8 ,  Dimers Y Gsrery. 83 N M. 641, 516 P.2d 646 ICL App. 19131 iThe 
patient. who spoke only broken Engliah. was gwm B sieepmg p d  and fold t o  go t o  
sleep. Later. m a  darkened mom. he was awakened by B nurse and toid to  'ign ~n 
unidentified pnper I: me genrmliy W Prosser, aupm note 27. t 1s. at 102-03. 

"'Sea infm note 34s. 

"Lid2 supra note 47,  at 17. 

27 



MILITARY LAW REVIEW [Val. 115 

reliance upon the refusal . . may be liable . . for same specles of 

ibi Specific Incompetency. 
Specific incompetency is defined as being incompetent in some 

areas but competent in others. To help determine a patient's 
specific competence. the University of Pittsburgh authors set out 
four "tests". or substantive standards, that "focus on the 
patient's conduct in the context of the medical decisionmaking 
process"l46 These four tests are: the person's mere ability to 
manifest a decision; the manner in wheh the person makes a 
decision; the nature of decision, and the person's understanding of 
information dmlosed by the doctor."' 

The manifestation of a decision teat states that the mere 
presence of B decision equates to competence and the absence of a 
decision equates to incompetence. Simply put, the person who can 
shake his head yes or no is competent and the epileptic suffering 
a grand mal seizure is not. 
One author concludes that this first test "a~aures [if honestly 

applied) that few persons will be determined to be incompetent 
and that moat will retain their right to have their decisions about 
medical treatment honored."148 Unfortunately, if we believe CUI. 
rent headlines about the medical profession. the "not so honestly 
applied situation" too often may occur.~'Q Whether t h s  IS B result 
of greedy surgeons doing unnecessary surgery or humanitarian 
physicians taking unnecessary chances to find new "life-saving 
techniques", the risk to the patient is too great to rely on this. or 
any other. separate test.1so 

"eglige"ce.""5 

"'Exceptions. supra note 18. at 4 4 2  n.104 lcifing In I D  Preridenr & Directors of 
Georgetown College. Inc 331 F 2d 1000 ID C Ca I c ~ i f  denied.  377 U S  978 
119641 John F Kennedy M e m o i d  Horp Y Heiton. 66 h J 676 2 7 9  A 2d 670 
119711 ldxtumli 

Id sf 447 
see Id. BC 442.41, Lldr, SYpm "Ole 4 7 .  st 17 
Ercepiions. supra note 18 sf 444.  
Soe. s 8 ,  Brody, Knrr .U~cmsurgei) Boon to Some But O i r i v s e  I s  a G m r m g  

Concern N Y Times. Feb 25,  1986 a t  C1 co1 2 ( '  [Cloncern 1% maunfing among 
pmneerr m the field that arthroscopy LQ being abused"] 

I' Mr Mlslsrl agrees that II 1s llkdy. though less BO that some persons mghr be 
unneeeasarily trested nnd thua be harmed, "or at  lesar not benefited ' Ezc#piions. 
m p m  note 18 at 444 n 109. Keuertheleas, he appears to present che four specific 
and m e  generd incompetency tests BQ berng independent of each other. Srr id at  
142.53 Some of Lhe ocher specific mcompetency te8m we equally flawed and 
preienl a risk that .  taken mdependantly, these " c e i l i '  would result in iomeane 
bemg unnecesrard) harmed. hlr. Meisel evencudly concludes thar the four specific 
lneompelence Lesla should bs combined with the general meompeleney Lest t o  form 
B con~unetwi approach SI* rd. at 449-60 But more rhan fhm none of these f ive  
"testa" should ever be considered independently af the athers Rather the costs 
should be considered as m e  IOL of decriionmakmg crrterra 
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The second specific incompetence test allows the physician to 
question the manner in which the patient made his decision on the 
basis that "there is a greater chance that if the decision is made 
'improperly,' reliance upon it will be detrimental to the patient's 
medical well.being."'sl Thus, if a patient chooses to die rather 
than go through a painful procedure with only a 50.50 chance of 
survival, because of the risk and pain involved, he most likely will 
be considered competent under this test. But if he rejects the 
treatment because he is a devout Protestant and the only hospital 
in the area that can perform the procedure is St. John's, then he 
will most likely be found incompetent. 

The courts' use of this second teat has resulted in confiicting 
opmions. In I n  re 8 , 1 5 1  the court found the patient incompetent 
after deciding that his refusal to take a certain drug was based on 
delusional thinking. In Lane v .  Canduro,1s3 the court refused to 
haid incompetent a patient who irrationally refused to consider 
medical treatment. 

The third specific incompetency test looks solely at  the 
patient's choice. If it's the "right" choice, the patient is eampe- 
tent and vice versa.'64 Two major problems are present with the 
test. First, the test is clearly "biased in favor of decisions to 
accept the [proposed] treatment, even when such decisions are 
made by people who are incapable of weighing the risks and 
benefits of treatment. In other wards, if patients do not decide 
the 'wong'  way, the issue of competency will probably not 
arise."l66 

'%zeeptionr. supm note 18. at 445. 
"1% N J. Super 231, 234. 383 A.2d 760, 762 119771 
"376 K.E.2d 1232 IMam App. Ct. 19781: ann vis0 In re Yefter, 62 Pa. D & C 

711 E19 ,.Inrlhamntnn rn,,"," 14711 .- . . . . _. __._r__^ - _____, . . . -, 
"'Sra. ' 8 ,  In n President & Dlrectora of Geargetom College, h e . .  331 F 2d 

1000 ID C Cr.1. eml. hnied. 377 U S  978 119641. The patient and her husband 
were JshovaWs Witnesses who refused ta accept blood tranrhsions that would 
save her Lfe. The court of ameals judze went to the hosmtd and noted. "Her 

infie not6 268 and accompanying text. 
"'Rarh, Meisel & Lidr. supm note 140. The avthors condude: 

This test  ia probsbiy used mare ofrpn than w h t  he s h t r p d  by both 
physiciani and emrts Judmal decisions ro override the desire of 
patients with e r t u  rehgioua beheis not to  recalve blood transfusions 
may rest rn part  an the cowt'8 view that the patiends decision 18 not 
masonable. When Ilfe 1s 8% slaLe and a e o u t  believes that  the 
patient'$ deeisian is umaronabie.  the e o u t  may f a u i  on even the 
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The second problem involves the difficulty in ranking the risks 
and alternatives. I t  is very hard to rank risks like pain. scarring. 
paralysis blindness. and sexual imporency. esp 
ments narmalli carry more than one hazard 
actually neigh combinations of hazards or combinations of 
hazards and benefits. thus substantially complicating any sori of 
ranking ' I ; /  

.A recent facror affecting this ranking process 1s the eontro~ersi  
over quality of life versus quantity a i  life. Probably nothing 
demonstrates this contiovers) better than the cases invol%ing 
Elizabeth Bauiia. In  B o u ~ i a  L Riierside  hospital."^ the court 
was called upon to judge hls. Bouwa's desire to rank death by 
suicide m e r  life with cerebral palsy.l" Although the court 
determined that \ I s  Bauvia uas competent. its denial of her 
requests indicates that this firsr court did not agree with her 
ranking. I' 

Subsequentiy. U s .  Bouvia was taken by friends to ieieral 
different public and private hospitals. arriving fmall? at High 
Desert Hospital. When this hospital began to farce feed her. 
against her will and contrary to her written directions she again 
filed suit. After the trial court denied her request for a prelimi. 
nary injunction. she petitioned the appellate court far extraordi- 
nary relief. In Bo i i~ io  L Superior Court;*" the court held that 
Ms. Bouvia was a mentally competent patient a h a  understood the 
risks. The court therefore found. using basic informed consent 
pnnciples. that \Is, Bouvia had the right to  refuse treatment. and 
rhat the State's interest m preserving her life did not autueigh 
her nght to refuse treatmenr In other words, the second court 
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agreed with her ranking.162 

The fourth specific incompetency test looks at  the patient's 
ability to understand the information disclosed. Neither the final 
decision nor the process used to arrive at that decision are 
reviewed.'be Problems with this test include the identification of 
the questioner, the selection of the subject matter tested, the 
selection of the questions asked, and the degree of understanding 
required. If the medical profession is given the authority to 
determine the questions and establish the requirements of a 
passing grade, there may be a tendency to find large numbers of 
people incompetent. As one commentator points out: 

One of the distinguishing features of a profession is its 
claim to a monopoly on expertise in its domain. The 
physician, as a highly educated, trained, and experienced 
professional. believes he possesses a monopoly on the 
relevant information necessary to make the medical 
decision. This is not something which can be transmitted 
easily, quickly, or conveniently to the patient, a layman, 
and certainly not in the 'namtechnieal' terms the law of 
informed consent requires. If the information were to be 
disclosed in simple terms, it wouid he meaningless 
because it is inherently complex and sophisticated, and 
the argument continues if it were to be disclosed in the 
proper complex and sophisticated terms, it would he 
incomprehensible to the patient.16' 

"'The court was impremed with Ms Bouma's p h y s d  condition. She was 
afflicted with severe cerebral palsy and waa a eompletdy bedridden quadnpbglc. 
Sho could only move a few f inprs  of m e  hand and make a few f a d  movements. 
Ms. Bouvia dso suffered from degenerstive arthriiis and, therefore. w89 not only 
v v t u d y  helpless and wholly unable to ewe for herself, but was in eonstm~ pain 
as well The 0- was svch that  a tube was oermanentlv attached to her cheat 80 
that  she eoufd Bntomamdy be bjected wl;h psriodlc &sages of morphine The 
marphlne rehwed mme, but not all. of her psin Id. at 1138 226 Cd. Rplr at 
299-300 

'~EmppfLons .  supm "OLD 18. at 498 
"Id at 426-27. SBB alsm Roberts Y. P o d  208 F Svpp 579. 583 ISD. Ala 

19821, Inplfmger.  In ionned (but Uneducated1 Conaent, 281 New. Eng J Med. 485 
119721 (Research patlentn e m o t  understand the proeedurer or risks because they 
cannot be roraUy enhghtened as to the overall gods and importance of the study I 
Ooumham Informed Consent io Medical Treatment. 11 CIev.Mu L Rev 249 ~~ 

26i.82 119621 &tes. " '[Ilnformed consent may create delay, apprehension, and 
restrictions on the use of new techmqvss that uJ1 ~ m p w  the p m ~ ~ e s s  of msdieins 
I t  I ouerlionable whether the 'averam orvdsnf man' will understand and 
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IcJ General Incompetency 

The general incompetency test "focus[es] on certain qualines of 
the person whose competency is in question as a person, rather 
than as a patient. that is. outside the medical decisionmaking 
context rather than within Examples include patients who 
are intaxleared. actively psychotic, severely mentally retarded, 
unconscious, or senile.156 

fd/ Combining Specific and Geneial Incompetency 

One commentator proposes a conjunctive approach to eompe- 
tency decisionmaking which uses the general incompetency test as 
a threshold test.187 If the patient is generally incompetent, the 
doctor's diselomre duties are automatically suspended. If the 

There 1s evidence that patients da nat understand the informatmn 
they retewe because of the complex manner ~n whlch ~f 1s drrelossd t o  
them One aspect of B survey of rnformsd conienl procedures m 
biomedical and behavioral research revealed Lhat "[cjonsent forma 
tended to be u n t ~ e n  m acsdermc or scientific langvage Lhst may be 
diffieulf for the layman to undsrsrand Descriptions of the pr~eedures 
used m the research Lended t o  ba somewhat more readable than 
desermtrons of the DYIIIOIB OT risks of the research. but overall, no 

or medical wrms %ere explained in lay language." 

Id 81 421 n.61 iquofing from U S  Dep'L of H E N ,  Pmtrction otHumvn Subjects- 
Inrlilutionai Rsu~ru  Boards. Report and R~commendotions of fhr S a l  I Camm n 
/or the Proleetian o i  Human Subjects  a i  Bwmrdical And Behauoroi Rerrorch, 43 
F e d  Reg. 56.114. 56.189 1191811 

In volume 19 of the Tennessee Law Revlaw the emtors used the foliowing 
apropos idler between f w  mformed consent artielei 

COSCISE LASGL'AGE 
Someone had ulred a GorernrnenL bureau arkmg whether hydrochloric 
acid could he used t o  clean a given type af bailer The _ m e r  UBS 
"Uncertainties of reactive procease, make use of hydrochloric acid 
undeslrahle where dkalrnrly is mvoli.ed.'' The mqulrer wrote back. 
ihantmg tho bureau for the advice. saymg thar he guessed he a d d  
use hydrochloric acid The bureau *zed him. Regrelrabie decision 
involves uneeitslntied Hydrochloiic will produce submuriate mvalrdat- 
mg reactions A g m  the m m  wrote thanking them for their advice 
~aylng khat he was glad LO know that hydroehlonc acid w a ~  all,righf 
This time the buieau wlred in piun Enghsh 'Hydrochloric acid. s a d  
the ~r legam.  wl l l  eat hell out of your tubes '  -Camp Libingifone 
C0mmU"iWr 

19 Ten". L Rev 348 119461 
"Erreppnms. 8upra note 18 at  441. 
'*For a liar of casea see id sf 448 m 116-20 
" I d  at  449-50. 
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patient is not generally incompetent, he is presumed to be legally 
competent and the doctor must make the required disclosure 
unless the doctor determines the patient to be specifically 
incompetent under one of the specific incompetency tests. 

There are two problems with this approach. The first problem, 
which has been previously discussed,'ss is that "individuals 
adjudged as generally incompetent may in fact be specifi:ally 
competent to make a medical decision."'ee The second problem is 
that  the general incompetence test "makes competency into an 
issue of the potentiality for Ill evidencing a decision, (21 engaging 
in [rational] decisionmaking. . ., 131 making a [proper] decision. . .. 
or 14) actually understanding [the disclosure]. . ., or same combina. 
tian of these approaches.""0 Thus the conjunctive approach 
d a w s  the physician to suspend disclosure based upon a finding of 
potentiality and not actuality.L71 

The better approach would be to provide the four specific 
incompetency tests and the general incompetency test to the 
physician as five general factors which he or she must use to 
evaluate the patient's competence. The physician should be 
informed that no individual factor outweighs the others. The 
physician would not be allowed, nor required, to find a patient 
incompetent simply because the patient flunks one or more of the 
tests. He or she would have to conduct more than a cursory 
review of the patient's competence but would still have the 
latitude needed to make a proper finding. 

3. Therapeutic Privilege Ezerption. 

Although the genesis of the therapeutic privilege is not elear,"2 
the general concept apparently was recognized as early as 1853. 
In Twornbly U. Leoch,"3 the court held that "[ulpan the question 
whether it be good medical practice to withhold from a patient in 
a particular emergency, or under @.en or supposed circum. 
stances. a knowledge of the extent and danger of his disease, the 

x * S ~ r  supm notes 141-43 and accompanying terr 
dz, supra note 17, st 17 
ceptioni, SUP" " O W  1s. at 449 
though I may disagree w t h  some of the specific points made by Mr. Meisel 

and his coauthors. I m impressed by the overall concept they have developed 
Then ''teats" =e part of B set of "evduanan fsctorh' in my proposed d t s r /  
regvlalian on informed consent. SI# in/m note 394 and accompanying text 

"See Note. Reifruefunng Informed Consent Legal Therapy for the Doctor 
Penenf Rsbnonrhip.  79 Yale L.J 1653. 1664-65 n.96 119101 I"[Same authors] state 
that courts have adapted the therapeutre pnnlege almosh BQ B matter of ludmal 
"Oflce "I 

"66 Mass. 111 Curh.1 391 118531 
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testimony of educated and experienced me&eal practitioners is 
material and peculiarly appropriate."1'4 

By the mid.19408 the privilege was clearly reeagnized.1?' That 
being the caee, it appears that "the medical profession.. . 
recognized a privilege to withhold information long before there 
was any firmly established obligation to drsclose mformation."l'~ 

In Solgo v. Leland Stanford Jr. University Board of Trustees.1" 
one of the first cases to recognize the disclosure duty. the court 
set aside a verdict for the plaintiff because the jury should have 
been instructed that the physician has discretian to take into 
account the patient's condition before deciding what information 
to disclose. In  so doing the court said 

[Tlhe physician must place the welfare of his patient 
above all else and this very fact places him in a position 
in which he sometimes must choose between two alterna. 
tive courses of action. One is to explain to the patient 
every risk attendanc upon any surgical procedure or 
operation, no matter how remote; this may well result in 
alarming a patient who is already unduly apprehensive 
and who may as a result refuse to undertake surgery in 
which there is in fact minimal risk it may also result in 
actually increasing the risks by reason of the physiologi. 
ca l  results of the apprehensmn itself. The ocher is to 
recognize that the patient presents a separate problem. 
that each patients mental and emotional condition is 
important and in certain eases may be crucial. and that in 
discussing the element of risk a certain amount ai 
discretion must be employed consistent with the full 
disclosure of facts necessary to an informed consent ' ' l i e  

Same cases decided during this period went so far as to  hold 
that disclosure must  be suspended when it poses a reasonable 
threat of harm to the patient. For example, in Williams U .  

Menehen,178 the court stated that "complete disclosure . . . could 

,',Id. at  406.06. 
, 'See Lund, Thr Doctor, fhr P a d m f  and ihr Truth. 19 Tenn L R e i  344 119161, 

Smfh, Thhsmpeufic Pnuikgs to Withhold Specihc D i v g n o ? ~  fmm Pvfirnf I c k  
with Senoras 01 Fatal Illness. 19 Tenn. L. Rev 349 119461. 

"Meisel. supra note 26 at  99 n 140 
151 Cal App. 2d 560. 317 P.2d 110 119571 see supra notes 37.38 and 

accompanying text 
#"164 Cal App 2d 660 S75, 317 P 2 d  170. 161 119171 
"191 Kan 6 319 P.2d 292 119631 
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,',Id. at  406.06. 
, 'See Lund, Thr Doctor, fhr P a d m f  and ihr Truth. 19 Tenn L R e i  344 119161, 

Smfh, Thhsmpeufic Pnuikgs to Withhold Specihc D i v g n o ? ~  fmm Pvfirnf I c k  
with Senoras 01 Fatal Illness. 19 Tenn. L. Rev 349 119461. 

"Meisel. supra note 26 at  99 n 140 
151 Cal App. 2d 560. 317 P.2d 110 119571 see supra notes 37.38 and 

acrompanyi-- *̂ I. 
#"154 Cal 
"191 Kan 6 378 P.2d Y Y I  llDbd1 
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so alarm the patient that  it would. in fact. constitute bad medical 
practice."'60 

fa/ Circumstances Justifying Inuocation of the Priwlege. 
Most commentators now agree that the privilege is well 

established in virtually all jurisdictions.18' Even so, several 
problems still remain. First. although the privilege. in theory, 
allows the physician to put the needs of the patient first, it may 
in practice, "legitimize the physician's natural reluctance to 
disclose unpleasant information to the patient. Therefore, if the 
privilege is not severely circumscribed in its scope, it threatens to 
swallow the general obligation to disclase."ls2 

Two leading court decisions, Nishi u.  H o r t ~ e l l ~ ~ ~  and 
Canterbury v .  Spence,'a4 vary widely concerning the circum. 
stances that justify nondisclosure. Taken together they aptly 
demonstrate how theory (Canterbury's dictum) and practice 
INishi's holding) may differ. 

Recognizing that the privilege could "devour the disclosure mle 
itself,"186 the Canterbury court very narrowly announced, in 
dictum, that information could be withheld only if the patient 
would "become so ill or emotionally distraught on disclosure as to 
foreclose a rational decision. or complicate or hinder treatment, or 
perhaps even pose psychological damage ta the patient."l86 
Furthermore, the court was very firm in its position that 
physicians were not to uee the privilege to merely substitute their 
judgment for the patient's.18' 
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In Nishi, one of the few cases which actually turn on the 
privilege. the defendant physician had been reluctant to disclose 
certain information for fear it would add to rhe patient's 
hypertension and heart problems. The court agreed with the 
defendant physician's assertions and very broadly held that "a 
physician may withhold disclosure of information regarding any 
untoward consequence of a treatment where full disclosure will be 
detrimental to the patient's total care and best interest."'B' 

The Nishi court seemed to focus an the seriousness of the 
medical condition (physician's point of view1 and not on the 
mental status of the patient !patient's paint of viewl. This in not 
surprising when you consider that h'ishi (Hawaii1 follans the 
professional disclosure standard'aQ while Canterbury (District of 
Columbia) established the lay disclosure standard.1g0 

In states that follow the professional standard, the privilege is 
built into the disclosure equation from the very beginning. Under 
that standard. the information disclosed depends solely upon the 
doctor's evaluation of the patient's medical conhtian. The extent 
to which the disclosure might cause additional harm to the 

K U 2 d  139 119661, Gieitman Y Cargrove. 49 SJ 22.  22: A 2 d  669 119871 Hunt 
Y Biadrhaw, 242 II C 517 88 S E  2d 762 119551, Gelchell v Mansfield. 260 Or. 
173, 489 P.2d 953 ll9ll l l  In Erceptionr. supra note 18.  at 461 n 155,  MI Melael 
points out that 'blerhaps these cases have taken them mrpirarion from doerors. 
whose criteria for determining when miormation should be withheld are confused 
and CYCYI~I ' Id lciting Abbuhi & Gerkvlg lniarmrd Conrrnt o i  the E r n o i i o n d l ~  
Dxsivibrd Patient. 1975 Legal bled. Ann 211, 220 IC Rechf ad 19761 'Illhe 
emotionally disturbed person 1s defmed as one whose menial sfate IS abnormal t o  
the extent that B Mi drrelosuri of rhe risk wi1 cause the pahem either 
rubs tanfd  physled or emoliond harm. or cause the patient t o  unreasonably 
reivis rreatment which a narmd person would not refuse' I I n  Cobbs v 
Grant 6 Cd 3d 229, 246, 602 P 2d 1. 12. 104 Cal Rprr i05 616 119721 the court 
mdlcated Lhat the prwllege appheo *here ''disclosure uould IO aeriovrly u p m  rhe 
p a f m f  that  the patient u o d d  not have been able t o  dispaisionaiely neigh the 
nrkr of rrfusmg t o  undergo the recommended freatmeni " T&en literally this 
wadd require that  all relafiiely serious m k r  he withheld from all pntienfs m the 
noundr that IC 1s unhkdy char many reasonable patients c m  totally separate 
smolion and bias from their decision--1 P , be disparsionste 

-62 Hau ac 191. 473 P2d sf 119. Tho plavlclff B dentist u.81 very concerned 
abaut hia heart problems As B result, rhe dafendanr Dr Hartwell. wanted t o  
verify thar there WBQ an accvd aneurysm of Lhe amfa and arrange for ~peeial 
surgery m Haustan Texas before he cold the patient abaut IC h cmsent vas 
thersfore abtuned from Dr Nmhi t o  do B thoracic aarfopaphy P Y ~ S U M C  fa B 

hmfed direlosure m which collateral nskr of rhr procedure were avoided Dr Yiihi 
was pardyred from Lhe wusf down and had no conrid over hie bowels or hladds1 
BJ B rewit of the radio-opaque contrast mehum ldyal miecred inlo h>s body during 
the procedure The defendant phyamani conceded that they *ere snare of this 
eallariral nsk. Id.  at 190-95, 473 P 2d at 118-20 

".See 'UP'" note 109 
' s r S r ~  supra natoa 86-91 and accompanying text 
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patient is merely another fact to be considered under the 
community standard. 

States which follow the lay standard present a more compli. 
cated problem inasmuch as the physician must now weigh the 
extent of the harm against the patient's right to know all 
information material to the decision. There, the privilege operates 
a8 a device to apply the professional standard in a lay standard 
]urisdietmn.lal 

This is probably why Canterbury was so adamant about 
restricting the scope of the privilege. In fact, the court went so 
far as to state that  the privilege should apply only "where the 
patient's reaction to risk information, a8 reasonable [sic] foreseen 
by the physician, is menacing."'92 Furthermore, although the 
court's language indicates that an adverse effect on treatment 
couid invoke the privilege, the tone of the opinion indicates that 
this factor is subordinate to the court's other requirements, i.e., 
that  the patient should be emotionally, mentally, or psyehalogi. 
caUy incompetent before the privilege is invoked. 

By now it should be apparent that any attempt to determine 
what circumstances justify invocation of the privilege is like 
trying to nail jello to the wall The difficulty of this task, 
especially in a lay disclosure standard jurisdiction. is further 
demonstrated by the California Supreme Court's193 statement 
that: 

A disclosure need not be made beyond that required 
within the medical community when a doctor can prove 
. . . he relied upon facts which would demonstrate to a 
reasonable man the disclosure would have so seriously 
upset the patient that  the patient would not have been 
able to dispassionately weigh the risks.. , , ' '1 *4  

(bi Procedural Aspects of the Pliuilege. 

Assuming that the privilege is appropriate in a given case, two 
other closely related questions arise. First, to what extent can the 
physician suspend his or her disclosure duty? Second. does the 
existence of the privilege require, allow, or prohibit disclosure of 
information to a third party? Again, Nishi and Canterbury are the 
leading cases. Each court took an allm-nothing attitude toward 
both questions-each court going in the opposite direction. 

supm note 64 
'"464 F Zd a t  789 (emphasis added1 
"'Cabbs V. Oranr. 8 Cd. 6d 229 502 P.2d 1. 104 cd. Rptr 605 119721 
"Id at 246, 502 PZd at 12, 104 Cill Rptr at 516 lemphams added) 
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Nishi held that the patient's right to decide is not abrogated by 
the invocation of the privilege.1ss Furthermore, the court indicated 
that the invocation of the privilege did not create a duty to make 
the disclosure to the patient's spouse.lQ6 The court agreed with 
Prolessor Hubert Winston Smith, "a noted authority on legal 
medicine," that: 

[Tlhe real reason underlying the injunction that a physi- 
cian should make full disclosure to the patient's spouse, 
when dmclosure could not be made to the patient , . , is 
not that the law enjoins a physician to do so. I t  1s that to 
apprise the patient's immediate family, not necessarily 
limited to the spouse. is a considerate act on the part 01 
the physician to the spouse and the family: it is good 
publrc relations; and in some cases, the discussion which 
follows the disclosure will be helpful to the physician in 
deciding his course of action.1Q' 

Combimng these holdings with its liberal position on the 
circumstances allowing the invocation of the privilege,'ea Mshi 
has, in effect. provided an ample loophole for physicians to return 
to the "eonsent.to.medical.treatmenl"'99 theory. 

Canterbury took the position that when the therapeutic privi. 
lege cuts off the patient's right to decide, "disclosure to a close 
relative with a view to securing consent to the proposed treat- 
ment may be the only alternative open to the phys>eian"200 
Nothing is said about obtaining the patient's consent after limited 
disclosure. Such an omission could be very dangerous. far an 
otherwise competent patient might so violently object to the 

'"52 H ~ ~ , .  at 198, 473 P zd 122 
=Id But see 2 D. LoumeU & H W ~ h a m r  supra nore 81. 7 22 04 si 22-11 
' -52  Haw. sf 200, 413 P 2 d  81 123 It i s  ironic thac Che laic  sentence of fhri 

statement points 0°C m e  of the prynary benefits of such direlosure By raking 
with the family the physician can gather data to assist m defermrning the 
compelence of the patient BI well as Lhe applreabilily of the therapeutic exceptinn 
Of ~ o u m  fhrs dso has i t s  nsks. Fusf. the docror must be cveful co weed out 
biases and eonficfs of mtereaL held by the third party Second, the disclosure of 
information to the family before such concIuiim8 are made may requue disclosure 
of other sens~nve miamairon about the patient, exher dlrsell) or lndlrecfly Some 
question whether this IS an "scumable breach af the doctor 1 duty of canfidennd- 
~ r y  La the patient'' Ezce~ptzons, supm note 18. ai 466 n 176 leitvlg innofanon. 
Phyriiirn I Tort L&rbdi(y, Apart fmm Dsiamation, Foi lrnauihanird Dirclaiurr a/ 
C o n f z d i n r d  Iniorrnation About Pvlrsnf 20 A.L R.3d 1109. 1131-21 119681 and 
Lesrard Y. Schmdt. 349 F Supp 1078, 1089 IE D W E  19721 (three judge court1 
Lncatrd on ather Emundr 114 U.S 173 I l B i 4 I l .  

wee supra 188 and ~ e c o ~ ~ a n , ~ ~ ~  text 
'.'SP~ supm "OLD 26. 
-464 F 2d B L  189 
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initiation of the treatment that  he would be harmed more than if 
he had been provided at  least some information about the 
procedure.20' 

Although the courts have not conclusively solved these prow 
dural problems, most physicians, hospitals, and commentators 
agree that when the patient cmnot make the decision himself, the 
proper procedure is to obtain the consent of a third party.20z 
Hence, the most crucial question is not whether to obtain B third 

"'Imagine. under the Canrribuiy atandard. that a panic-stricken. hiperlendve 
patieni i s  bravghr into the emergency room r i t h  ewere chest pmn. Immediately 
sonsmg that the Lherapeuric priudege 13 appropriaro. che doctor tells I m ,  "It 's  all 
nght,  you have nor had B hearr atrack.' and disappears far whar seems l k e  an 
eternity The dactar ta lks t o  the wife. who tells h m  of her husband's long hstory 
of chest pan t o  melude all previou~ tests that  have been performed The doctor 
baya "IC s time t o  da B cardiac csthetermtmn.' and proceeds to explain Lhe 
pmcednre. 1t8 m k i .  and its benefits She pvss her w o l t e n  mformed consent The 
doctor returns t o  the patient and says. "I want to put yon info tho hospital for B 

few days just t o  see what's eauivlg the pa in"  The patient. his  head hurting from 
nitroglycerm and ired of lying m the emergency room, agree8 and 1% taken to Chi 
tarmac care unit. hooked up with aeveral leads 10 a manitor and left alone in B 
mall cold mom The doefor comes by l a m  and asks if it is okay t o  do a few team 
The p a ~ ~ o n ~  says, "Sure." A lictie later the n u m  comes m. takes some blood and 
rella rhe patient to frll the cup. The nexr marnmg the nume walks m and saya she 
i s  gomg t o  mve h m  B .hoc to relar hun An hour or  so later an orderly walks m. 
says he hsa to prepare him for one of the tests. and proceeds to shave the 
patient's right gram The orderly, as part af the nard staff. knows he is not to fell 
Iha patient anything about the t e s t  So he responds to the pstreni Q queemn 
about the need for the preparation with a few lakes and a lot of pmral  nonsenee 
An hour 01 BO later two scrubsuit-clad cardiae c a i h e m m m n  feehnimani roll m 
anather litter and "7: "IC3 time to go." The patient asks. "WhereV' and they 
respond. 'To the Isb Ullimately the patient i s  talien to Lhe CmhetermLion lab. 
which nppears t o  him to bo very much like an operating room The mom ic 
accupied by several people dressed scrubrmts, caps, masks and giovea Feanng 
the wise lopen-heart surgery1 the parlent panics and sends rhe needles on the 
cardiac monitor skyrockeang. 

Under che Ntrhi sfandsrd. supra notes 195-97 and accompanymg text. the wife 
would have been ignored The patiem would have been told of the need for the 
cathetmzsfmn and,af the general procedure usmg terms hke "routine m a r '  or 
"smple procedure No m e  would have been fold of the nskr Thus. the doctor 
would only obtain a consent io medical ~reafmenl. not mformed canrent 

The best s d u m n  appears 10 be B hybrid af the two extremes uhere mfarmed 
eonaen~ is obtained from the spouse and coment LO memcal treatment 3% abtarned 
from the palrent This IL the sppmach taken in my pmpmsd mhtary directive Sss 
in* nates 392-94 and accompanying text. 

"Lldi. supm note 47. at 20 Army regularianr are m consonance with this 
phrloiophy Sei AR 40-3. paras. 2-19flal-ll71: mfm notes 347-57 and Beeompanymg 
teir, m e  also Pmsidenf's Commission for the Scud) of E r h d  Problems ~n 
Medicine and Biomedical and Behavioral Research. Deedvlg t o  Farego Life 
Suslavung Treatment A Rspo~r on the Ethical. hlehcal, and Legal Issues m 
Treatment Deciaiana 126 119031 [hereinafter President's Cammisalan]. Capran. 
Informed Consmi hn Cotostmphri D m u e  Treatment and Research, 123 U Pa. L. 
Rev 310 424-425 119741. Sole Consent as /I Firirpurirf# to a Surgical Opiulron, 
14 U Cm L Rev 161, 170-72 119401 
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party's eoment but. rather. ahich third party should make the 
decision? 

id Burden of Pwuing the Priuilege. 
Before we discuss proxy decisionmaking, however, one more 

therapeutic privilege question mmt  be addressed the allocation 
of the burden of proof. In general the informed conaent cause of 
action requires the plaintiff prove the inadequacy of the disclo. 
~ u r e . ~ ~ ~  "Reasoning from this premise. it has generally been 
assumed that . ., because [the privilege] essentially speaks to the 
adequacy of disclosure, the burden of proof on the privilege rests 
on the plaintiff."204 Several courts have agreed with this ap. 
proaeh.20s Conversely, Canterbury, in leading B list of cases which 
suggest the burden is on the doctor,206 found that placing the 
burden of proof on the physician was "consistent with judicial 
policy laying such a burden on the party who seeks shelter from 
an exception to a general rule and who is more likely to have 
possession of the facts."20' 

G. PROXY DECISIONMAKERS 
1. In General. 

One of the most common phrases heard around a hospital. 
especially if you are administrative officer of the day in a mllitary 
hospital, is "next of kin." In any given ease, we seem to know 
intuitively who this character is, yet a definition does not appear 
to exist--at least as the term relates to informed eonsem20e 

" 'Le ,  e.8 Sfauffer Y Karabin. 30 Colo App 351. 362-61. 492 P2d 
119i l l  Aiken I Clary 396 S W 2 d  666 61s-16 IMo. 19651, Smith \ R 
P 2d 265. 268 IOkla. 19641 Scott V. Bradford 606 P 2d 554 558 IOkls 19 

'"hlleiael supra note 26. at 104 
"'Le e # ,  Uirhi , Hartwell, 52 Haw 188. 195.96 413 P.2d 116. 1 2 1  119701 

Clr i .  errf denied. 409 U S  1064 119721 
sfration, rake m afternoon off and fr) co frnd a general 

next of k m '  as i t  i e l a l e i  t o  medical m e  or informed consent Both 

Annual Pocket P u l l  reveals no defmmon ~n the context of m e d d  csre or 
Informed consent Uenher doer the A L  R 3d-4th Quck Index 119601 (with the 
Januar) 1986 ~upplemenfi Corpus Juris Secundum General Index WQ 302 119511 
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Taken literally, next of kin refers to the next person related by 
blood. At common law the term was used to designate those to 
whom personal property was distributed. "Heirs," on the other 
hand, received real property.20fl 

The spouse was not considered to be "next of kin" under 
common law inasmuch as he or she was not related to the person 
by blood. Although this is still generally true under many modern 
inteetate distribution statutes.210 the spouse is intuitively consid- 
ered to be the primary proxy for medical consent. 

Many times the physician regards m y  available member of the 
immediate family as the next of kin. irrespective of the person's 
exact relationshp to the patient. In Some cases the courts have 
gone great distances to find and appoint distant relatives as 
guardianS.Zll 

The President's Commission for the Study of Ethical Problems 
in Medicine and Biomedical and Behavioral Research has pub. 
lished guidelines concerning who should act as surrogate 

refers you t o  ''RiaUveP, chis index." Checlvlg that topx  m Corpus Jurlr 
Secundum, General Index R.2 122-34 119811. sou wdl fmd n a t b g  related to 
medlcd care. miormed consent. Or doctors and physicians. 76 CJS. 623 119E2) 
stares. "The word relative' is  conrderd  to be B broad. general eomprehenslve 
and indefinite term. whch has aften perpiexed the COYITS. I i  hss a fleehid 
meaning and ia difficult of interpreration. since It has no hud-and.fasf definition, 
and ic should be interpreted VI the light of the context VI wheh It is employed." 
Later the text stares. "'Rdat~ve '  or 'relafwes' ha3 been held equvdent  LO. or 
sinonymous with 'friend . . and 'next of km' and has been compmd wlth, or 
&stisgushed from, 'affinity' . . and 'next of lun' , " Id ac 625. corpus Juris 
Secundum d a o  definer rhe term in the COIIIDX~ of descent and drsrribmon See 
26A C J S  DeamatondDirt 5 19. at  668 119661 

*"See 23 Am. Jur 2d Descent & Dirt $ 50 119831. 
*'Old 5 11s The I P O Y S ~  15 often referred 10 as a &stnhutee" See also Karp v 

Caoiey. 493 F.2d 408 119741. the court. m d i m  stares that the ''lejonsent of the 
wife for the husband's OperatLon has no significance under Texas Ian uniers the 
person IS legally autharved t o  dm consent. B pmpoamon having no support m the 
record The rfatconshtp of husband and wife &as ztrcif create such a iegai 
authonzonon Id sf 421 (emphasis added1 

"'See ( 8 .  Long Island Jewvlsh-Hdlsrde M d c d  Center Y Lewtt, 73 Mxsc 2d 
395, 342 Y Y S 2d 356 119731. The eighty-fmFp-ld ~ * f ! e n f  rvfkred imm sewre 
dehsdrarion. arterial scierotx peripheral vascuiar dmase, and hfe-threatening 
~angrene and was concededly unable to make lvdgmenrs eoncernlng hs health 
Before the esde went t o  court the hospital had delermmd that the pa~lent B only 
iivmg next of t m  was hks aater, r h o  herself was in such bad heaith thar rhs could 
not B Q Q Y ~ ~  the responslbibty of making the dscnon ai whether or not IO eanseni 
Co the necessary operation' I d  mc 396.97, 342 N.Y S.2d at 357-68 Rather chan 
simply nppmnting a guardian a i  litem, The New Y a r t  supreme court solved the 
problem by ioCafing a mete of the pnr~enf and immedmtely uranong B conference 
~ ~ ~ ~ ~ ~ ~ ~ t h ~ h ~ ~ ~ ~ ~ ~ ~ ~ " ~ ~ ~  cz;t ;;yaza;na~;;;;d;~ tphwss2g: 

expluned the situation and the niece accepted the oppomtment as gvardian and 
cmsenled t o  the operstian I d  at 399 342 N Y S 2d sf 360-61 
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decisionmaker in a particular ease. Their first guideline is that. 
although some presumptive priority could be established,Z'z the 
medical practitioner is ultimately responsible for deciding who 
should act on behalf of the patient.213 

The Commission generally believes the proxy should be a 
member of the "family" because, among other things, the family 
is usually concerned about the patient's best interests and is 
usually the most knowledgeable about the patient's desires and 
values.s14 Note, however, that the Commission's definition of 
family includes "closest relatives and intimate friends.216 because 
under same circumstances, particularly when immediate kin are 
absent, those most concerned for and knowledgeable about the 
patient may not be actual relativm"218 

The Commission recognizes that there me times when no family 
member can be appointed as proxy due to factors such as 
unresolved disagreement within the family, evidence of patient 
neglect or abuse by the family, substantial conflicts of interest 
between the family and the patient, or evidence that the family 
intends to disregard the patient's competently expressed direc. 
tions. values, and desires.21' Nevertheless, the Commission be. 
lieves that the family members should be consulted even though 
they are disqualified from making the decision.318 

There will of course be occasions when an incompetent patient 
will have no qualified family member available. Who, then. makes 
the decision? The common answer to this question is ''a legally- 
appointed guardian." This solution has its own problems, how 

"The Cornmisalon refers t o  Cniform Probate Code I 5 410. Presrdent Q C o r n s -  
m n ,  supra note 202 at 121 " 2 1  This Bat closely corresponds co those perrons 
entitled t o  recewe the pafienCa pmperry upon his death. Ae a reaulf. i c  13 B hrt nf 
those persons havmg the greatest potential for B confkt of interest 

"Preddenl's Commission BUP'P'Y n o l i  202 BL 127 The Comrmrsion inLeater 
Lhm the practitioner mull therefore appomt the spokesperson laubieet t~ 
msbtutrond rewewl 01 aeek j v d m d  asmtance 

"Id 81 127-26 
"The appoinrment of friends may become m m  common 85 the numbers of 

homdssa and deserted older persons grow. AP one a ~ m n e y  rsrrified 
[Tlhe undenisbie tragic fact of the matter is that many. many people. 
~ n m  the thousands da not have a brother or mter B mobhe1 B 

there isn't B perron & appamt And X B  have mn out of voi&teers. 

Id BL 129-30. 
"'Id. a/ 48 n.10 
"Id ac 126 
"'Id 
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ever. Take, for example, the guardian appointed by a patient 
pursuant to a power of attorney or a living will executed prior to 
the incapacitation. Does the instrument meet the requirements of 
local law? Is it durable, i.e., does it s u M v e  the incapacitation? 
Was it properly d r a m  and executed? Dws the wording of the 
instrument clearly indicate that the appointed surrogate has 
medical, as well as financial, decisionmaking authority?*'Q Court 
orders issued before the patient became ill may have similar 
problems. Is the order valid in this jurisdiction? Did the court 
convey medical, as well as financial, decisionmaking powers to the 

Other possible surrogate decisionmakers include the doctor, a 
state agency. or a Ipost4lness) courbappointed guardian. But 
these suggestions also have their drawbacks. For one thing, 
governmental agency action and judicial action normally take too 
much time and are too expensive for many Without the 
assistance of family members, it is not likely that many physi- 
cians could assemble enough information to fully evaluate a 
medical situation from the patient's point of vi.iew.222 The appoint. 
ment of the doctor also defeats a major objective of the informed 
consent doctrine--self autonomy. 

' T h e  general extent of the law concerning durable powers of attorney. i iwg 
wills. and narvrd death eefs 13 beyond the scope of this art& For an exdent 
drscursion of the benefirs and piobiemb involved. see Pmstdent's C a m a s i o n .  
S U P ' P ' ~  note 202, st 136.63, 309-437 See a180 C o h  & Meytrs, Using 0 Duiebir 
Power ofAtmm#r for the Auihonzcnon of Withdmwal of MedLcui Cam. 11 Estate 
P i m g  282, 285 119841 (antho18 provide BxceUent model of durable power of 
attorney for health ~ a r e l :  Otten, No& 'Wills' Allow People fa R#,iecc Pmionging of 
Life zn Fd.1 Illness. Wd SL J ,  July 2, 1986. st 35. eo1 3 I t iu r tyfm states and 
the Diatriet of Columbia have passed some form of living wil l  itatuLsl 

*'The existence of a proper guardan with propar power8 E still not gomg to 
m&e thmga easy in some esse8 Often there i s  substmLld biehering between the 
guardan and the fmlly. Buehmm. Medical Pafarnulirm or Lrgo: Imprmlwn Not 
the On:? Altomotives for Handling Saksuirz-t?pe Ceres. 6 Am. J. L. & Med 97. 
111 119791, has suggested that the f d y  and the w a r d m  should act together 8s 
principal dsesianm&eri Should this fiul, the f d y  should be a w m  that they 
c m  go to court to challenge the gvardim 
"'The Presidenr's Commiaaion. supm note 202. mggests that "[rleeourse LO the 

courts should be reserved for the oc~asions uhm adiudicatlon IS dearly required 
by state ISI or when concerned parties hsve dissgreementa that cmnm be 
ressolvsd 0-1 matters of subsmndd  Import" Id at 6 L p n ,  Robs  cnd FIlnetiona 
of hihtUtiDno1 Ethics Cornmitfm The Pmrrdant'r C~mm~sszon's Vaew, Institu- 
tional Ethres Comrmltee~ and Health Care Decismn M&mg 22. 23 (R. Cranford & 
A Doudera ed. 19841. states that "[tlo canteat the appropriateness of the 
SurrogaLe all the family's 'dirty l iyn '  may have to come m t ~  pvbhc Y ~ D W  
Somemes that  LQ B substantial cost 

"'AR 40-3, para 2-19. precludes appointment of a member of the hospital staff 
88 proxy dsemmnm&er unless there 19 B personal relstmnship between the parient 
and the elsff member 

guardian?x20 
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2. Institutional Ethics Cornmimes. 
In the 1976 landmark decision In re Q~in lon .*~J  the New Jersey 

Supreme Court endorsed a new concept in proxy decisionmaking- 
the institutional ethics committee. The court discussed, at  some 
length, a law review article written by a pediatrician.224 and then 
stated: 

The most appealing factor in the technique suggested by 
Dr. Tee1 seems to us to be the diffusion of professional 
responsibility for decision, comparable in a way to the 
value of multiliudge courts in finally resolving on appeal 
difficult questions of law. Moreover. such a System would 
be protective to the hospital as well as the doctor in 
screening out, so to speak, a case which might be 
contaminated by less than worthy motivations of family 
or physician.22s 

The President's Commission recommended that, "[tlhe medical 
staff, along with the trustees and administrators of health care 
institutions, should explore and evaluate various formal and 
informal administrative arrangements for review and consultation, 
such as 'ethics committees.' particularly for decisions that have 
l ifewdeath consequences for incompetent patients."22B This ree- 
ammendation has been sumorted bv the American Medical 

"'70 S J 10, 365 .A 2d 647 113161 
"'Teel. The Physician's Dzlrmma-A D o e m i s  Vtru What the Lru Should Be. 

27 Baylor L Rev 6, 6-10 (1976) 
"'70 S .J  at 50, 355 A 2d ef 689 
'*'Preaident'i Comrmsiion. supm note 202. sf 5 Such commlcees hare been 

around since the early 1970s B u t  
[The] Los Angeles [case] where two phyaicianr were charged with 
first-degree murder for heedmg ths famdy's I C ~ Y P S ~  t o  iemove 
mlravenoui f&g tubes [andl the I n ion t  D o e .  and Bab) Jane 
Dw [eases] hare generated m enormous amount of ~nferest and 
pvbheiry and provided s new impetus far insri i~tional ethics commf- 
t*es 

Perhaoa the mort comoehne I ~ O O ~ Y B  has been the find 'Infant 
Dw" r&-da~mns promulgated'hy the United Scares Department of 
Health and Human Serwces iHHSl after a public comment penod 
d u i m  which 16.133 comment% *ere submitted-36 5 ~e icenc  01 which 

lnaofulional Ethics committees and Health Care Deciaian hlahing 5 IR Cranford 
& A Doudera ed 19641 [hereinafter lnstitufiond Ethics Camrmttee31 
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Association, the American College of Hospital Administrators, the 
American Hospital Association, the American College of Physi. 
cians. and many other organizations.227 

I t  is not envisioned, however, that  these committees will 
become surrogate decisionmaksrs.22a Rather the committee's fun* 
tion should involve "education, development of policies and 
guidelines, and consultation and review."2aa Although the educa. 
tion and policy development functions are important, the consulta. 
tion and case review function has the most apped in that, "liln 
this role, the ethics committee or its members would help 
patients, families, attending physicians, and other health care 
providers to face and resolve the ethical dilemmas presented to 
them by modern health ~ a r e . " ~ ~ Q  Such direct assistance would 
have to reduce anxiety. fear  and frustration as well as reduce the 
potential for litigation.Qs1 

"'See Institutmnal Ethics ComrmLtees. gupm note 228, at 7-8 The Deparlmmt 
of Health and Human Service3 has adopted an American Academy of Pediatrics 
pmposd thst  mstiturians cmng for handicappod mfantn ssrabhsh nwh review 
c o d t r e e s  8s a condition precedent t o  partleipation in Medicare and Memcald 
The Cabfarma Medical Association Council has advised all acute care hospital8 to 
estsbash and support an ethics commirk. 

The American Medical Associatian supports the use of such e o m t f e e s  on the 
bsais chat they not only assist family members and physicians m 'making critical 
treatment decirions" but they also "provide a valuabis educsrional rde m opcions 
avdshie  for treatment and subsequent cad I d  at 7 kiting American M d c a l  
As~aiation, Cammenti  on Sondiacrurunstion on the B B ~  of Hanmcap. 
Proeedures and Gurdelinsa Relating to Health Care for Handicapped Infants 17 
1A.M.A. Chicago1 IAug. 25, 198311 

"'The authors of lnrtitutional Ethics Comrmftees, ~ u p m  note 226, m&cae  that 
"most pmpanenta a i  elivca eomrmrtees would suggest that they not he the fmal 
dsusiomaker . ..However. to be effective. an mnritutional ethics committee 
rmght requrre authority ta  postpone actions based on decisions IT counseled 
BgaVldt or to initiate !u&eial rawow af such decisions" I d  at 13. In B d t a r y  
sa t ing  the commander would have to exercise the aulharily to postpone aelion 
and only the Depmment of Juetice has mthonty to htiste iudicid proceedings 
on behalf of the Uruled S m e e  

I d  at 11. 
I d  at 13 
Of the nurses r h o  commented on the proposed Baby Doe regulations, an 

a v e r r h e h n g  97 5 percent were m favor of the propored d e .  ' This may be due LO 
their feeling that they have nowhere to go when eonfronad by ethical dilemmas. 
and that the regulations provide an B Y B ~ U P  for action.'' I d  at 10, I(# also s u n n  
note 22s 

An example of chis iruarration is provided in Barber Y Superlor Court, 141 Cai 
App. 3d 1006, 195 C d  Rptr 484 119831 Two doctors comphed with B famrly's 
request co turn off all hfesvpporr machines The head n u i e  dsd not object to the 
removal of the respirator but &d ohiect to fact that the doctors had speuficdy 
ordered that no misting machine was to be pmwded for the patient BeLeuing t h a  
10 be a violaflnn of good "ursmg practice she had the house officer write the order 
One of the patient's doetors was so furious, when he heard about tha ,  that he 
phoned the nurse and a V8CiouS fight ensued. Suhaequentiy, the nurse xeroxed a 
copy of the records and complavled LO the director of nursmg and the chief of 
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H. OTHER EXCEPTIONS AND DEFENSES 
I t  has been suggested that the informed consent doctrine has 

other exceptions or defenses. Some of the theories provide that 
the doctor is protected if the patient waives disclosure or consent. 
or the matter ta bo disclosed is beyond the knowledge of the 
doctor or the medical community.a3~ 

The waiver concept is not an exception to the disclasure duty 
for two reasons. First, the concept is not, and should never be, 
initiated by the physician Second. in the waiver situation. the 
roles me reversed and the patient decides whether or not 
disclosure will be made, not the doctor.23s 

The certainty of the "beyond the knowledge of the doctor" 
defense 1s somewhat questionable in light of the Ninth Circuit 
case, Harbeson U. Parke Dauis, I m 2 3 4  Mrs. Harbeson was diag. 

staff Rot gerting the reiief she desired. she later went t o  the drrfriet attorney He 
charged the two doetors with firm degree murder See J Paris. The Dseis~on to 
Withdraw L L , h u t a i n m ~  7'rrnfrnmf and the Pormtd Role of (m IEC Tha Case 
of Psopfr L. Barber nnd .Vqdi, in Institutional Ethics Committea.  supra note 226, 
at  203-05 

l"Sra Lidi. ~ q r n  note 47,  at is. 8 Preridsnf 8 Cammasian for the Scudy of 
Ethical Problems m Medrcme and BiomAcal and Behavroral Research Makvlg 
Health Cars Deemons 198-201 119821 [hereinafter 3 Health C u e  Deeiaiansl 
ErcepLmns. supm note 15, at  453-60: J. Ludim.  informed Consent 96-37 119181. 
See &a Trogun v Fruehtman. 58 Wis Od 569. 207 N A.2d 297 119731 (drugs side 
effects not known t o  Miwusukep area doetoril 

'Yt has been suggested that the doctor should not BCEept the pstienCs w u m  
d e s  he or ahe has determined that the patient has made B knaamg and 
voluntary waver r d a r  to that r e q u e d  by Miranda v Arllons 384 U S  436 
119561 See Exceptions m p r o  note 15, a t  458-58 Unfortunately thr  porentld? 
leads ta the conclvsian that the doctor musf ad\ias the patient of his informed 
consent rrghts before chr patient could wave them This 111 a very dangerous ides. 
it "ma*es the doctor look toa much &e a poheeman and the patient too much Ue 
a suspect, land] mterpCf[ei an unnecessary degree of adversuiness into che 
doctor-patient relstmnship Tehng B patient that ha has certain legal righrs withln 
the relafmrhlp 18 to state  impbciliy Lhat the physician may not be trustworthy. 
that  he may not be acting m the paLienCs best mterertr, and that Lhe patient 
should therefore be on guard'  Id at 155-56 Furthermore, Lhe Ides farli to  
recognve that, unlrke the pohceman. the doctor daes not need the paf imrs  w w i r  
LO do hi8 job. 

In any event, B phyrnan  Kho rehes on a patient's walvsr to avoid disclosure LQ 

sitllng on a time bomb. Absent m e  of the tme erceptrons t o  tho informed eonsent 
doelrme lemergency. meompetency. or therapeutic pmdegel. there 1s no logreal 
reason for a physicm to t&e such action For example, if the patienr suggests 
chat he dws  not want the information, the doctor hss two courses of BCtIon 
avdlabie. He could atop the medical discussion and begin a purely legal dmcourse 
whxh rhovid eulminale YI the pattient mgnmg a wuver. Aicernately the doctor 
could smply feii the patient ihst  ~t is jn his besl mteererls t o  listen t o  the 
infarmatian and make his own deciiron and rhen documanr the disclosure m the 
record. The physician wauld probably feel more cornforcable perforrmng chis 
second alternslrve and in the long run it should save considerable t n e  and effort. 

"'745 F2d 517 19th CY 19841 
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nosed as having epilepsy and was prescribed Dilantin to control 
her seizures. The Harbesons wanted to have more children, so they 
specifically consulted a neurologist, an intern, and an obstetrics 
resident about the risks of taking Dilantin during pregnancy. 
They were informed that Dilantin could cause minor defects such 
as a surgically repairable cleft palate or hirsutism. a temporary 
condition of excess hair. In reliance on this advice the Harbesons 
had two mare children who were later diagnosed as having growth 
deficiencies, developmental retardation, and other physical, men- 
tal, and developmental defects as a result of the Dllantin.2JS 

The court initially noted that, "In responding to the Harbesons' 
inquiries, none of the doctors conducted a literature search OT 
consulted other sources for specific information concerning the 
effect of Dilantin on an unborn child, with the possible exception 
of Dr. Green's consultation of the 'Physicians' Desk Reference' 
IPDRl."23e After first determining that there were several articles 
on the correlation of birth defects and Dilantin, the court states: 

Medical knowledge should not be limited to what is 
generally accepted as a fact by the profession. To hold 
otherwise would defeat the purpose of the doctrine, give 
little weight to exploratory medical research, and invite 
impassibie line drawing.. . . [Furthermore, to] justify igna. 
ranee of this type would insulate the medical profession 
beyond what is legally acceptable. Here, there is expert 
testimony of Dr. Scherz that it would be "just goad basic 
medicine" to conduct a literature search or contact 
specialists in response to a direct question to a physician 
such as the one posed here.ls' 

I .  GENERAL STATUTORY DEVELOPMENT 
At least thirty states have some form of medical consent 

Most statutes were passed during the mid.1970~ as a 
result of the medical malpractice crisis. Many of them were 
enacted to r89triCt plaintiff's ability to sue and to prevent judicial 
expansion of physicians' liability. Others were intended to resolve 
conflicting court dedsions.23* 

"'Id.  at 619 
"'Id 
".Id at 625 
"'3 Health Care Decisions, ~ u p m  note 232. at 204.51. contay~~ B d e t d s d  chart 

showing the ivdicial and rfatutory hghtights for each stats and rhe District of 
Columbia. See dru  J. Ludlam. Informed Conam 41 119781 

"sSee J Lvdlam Informed Consent 41-42 118781 
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Most states have followed one of two general statutory 
patterns-the evidentiary statute or the cause of action ststute.z'o 
The firsr approach specifies what information must be provided 
and then provides for a method of corroborating the disclosure so 
that the corroboration is either prime facie, presumptive, or 
conclusive evidence of the patient's informed consent.Z" The 
second approach merely sets forth rhe informed consent elements 
and possible 

The content of these statutes vary widely concerning the 
various aspects of the informed consent doctrine. For example, 
Some states have adopted medical malpractice statutes that are 
based solely upon negligence theories and that have complex 
procedural mechanisms designed to limit the physician's malprac. 
tice liabiliry. In some cas98, malpractice 1s defined in a manner 
designed to bring informed consent actions under the Statute. To 
that extent the statutes apparently abolish the assault and 
battery medical consent theory. Yet in many states the malprac. 
tice definition does not specifically include informed consent and 
it may still be possible to bnng an action under an assault and 
battery theory.2a3 

Similarly. these thirty states have enacted numerous variations 
governing other aspects of informed consent law to include 
standards of disclosure, causation. proxy decisionmakers. the 
therapeutic privilege. patient comprehension, documentary evi- 
dence, and the burden of proof.244 The result is an incalculable 
variety of rules and guidelines. 

J.  THE TEXAS STATUTE 
A federal regulatory approach based upon the informed consent 

provisions of the Texas Medical Liability and Insurance Improve- 
ment Act (the A m p =  would have substantial advantages under 

.',Id at  12-46 
>*'Id 81 42-44 See e g ,  ldaha Coda $5 39-4301 . 39-4306 11965). Iowa Code A n n  

5 147 137 lSupp 19851 La Rei Stal.  Ann 55 I 0  1299.40, 40 1299 60.58 IWest 
1977 d Svpp 19861. Ye,, Rev Stat 55 41A 100.120 119861; Ohra Rev. Code Ann 
5 231754 [Page :9611 Tex Re\ C n .  Stat Ann art 4690l. 55 601-07  IVernon 
19661 Wash Re,,. Code Ann 55 7 7 G  050. 70.060 ISlrpp 19861 IstatUte eombmea 
both approaches, 

" J  Ludlam, Informed Consent 44-46 119781 See. e #  Alaska Sral 5 09 55 556 
119851, Del Code Ann tit 18 5 6852 ISupp 19841 heb Rev Scat 55 4422816 
44.2820 (19641 Ten" Code. Ann 5 29-26-116 119601 Vr Sraf Ann tlt 12 5 1909 
ISupp 1B65l. 

2"3J Ludlam Inlormed Consent 46.47 119781 
"'Id sf 47-56 
-'Tex Rei C n  Sfsf Ann wf 45901 55 601.07 IVernan 19661 
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the Federal Tort Claims Act.Z*e Therefore. 1 intend to discuss the 
Texas statute in some detail. 

Section 6.02 of the Act provides that "the only theory on which 
recovery may be obtained is that  of negligence in failing to 
[adequately] disclose the risks or hazards that could have influ. 
enced a reasonable person in making a decision to give or 
withhold consent."2" Whether or not this lay standard has been 
met in any given case will be determined by sections 6.05 and 
6.06 af the Act. Before these sections can be fully understood, 
however, one must be aware of sections 6.03 and 6.04, the 
revolutionary provisions which create and empower the Texas 
Medical Disclosure Panel Ithe Panel). 

The Panel consists of three lawyers and six doctors. I ts  primary 
duty is "to determine which risks and hazards related to medical 
care and surgical procedures must be disclosed , . , and to 
establish the general farm and substance of such 
To accomplish this task the Panel must periodically "identify and 
make a thorough examination of all medical treatments and 
surgical procedures in which physicians and health care providers 
may be involved in order to determine which of those treatments 
and procedures do and do not require d i s c l o s ~ r e . ' ' ~ ~ ~  Having done 
this, the Penel is directed to prepare two lists far publication in 
the Texas Regi~ter .~~O List A procedures require full disclosure of 
the specified risks while List B procedures require no disclosure of 
any risks.%S1 Sections 6.06 and 6.05 of the Act specify the manner 
of disclosure and duty.of.disclosure rules concerning List A 
procedures.26' Treatments and procedures not ineiuded an either 
List A or List B are subject to the general standard set out in 
Section 6.02 of the Act.zr$ 

#"See infra notes 300-28 and ~eeompanymg text 
"Tex. Rev Clv. Stat. Ann. art. 46901, t 6 0 2  IVernon 19861 Section 6.02 daes 

not. however, prohibiz an 86981111 and battery action for failure to obtain consent. 
"'Id Ik 6.03ial. 06lcl. 
"'Id 54 6.041ai. .OlIdl [at leaat anmai ly i  
'-Id 55 6 04lbl. 04lcl 
"Since its crealion m 1977. the Panel has oublished. rewewed. and undated the 

two rquved hsfs. See 9 Tex. Reg. 8002-03 i N w  23. 19811, 9 Tsi  Re;. 2851-58. 
2886-90 IMay 25 19841, 8 Ter. Reg 5099 IDec. 9, 19891: 1 Ter Reg. 4161 1Dec. 3, 
19821 7 Ter Rea. 3453-54. 3413-82 ISeo. 24. 19821. 6 Ter Re.. 4668.78 IDec 15. 
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Section 6.06 of the Act sets out the disclosure requirements for 
List A procedures. Consent given far any treatment on that list is 
presumed effective if "it is given in witing, signed by the patient 
or a person authorized to give the consent and by a competent 
witness. and if the written consent specifically states the risks 
and hazards that are involved . . . in the form and to che degree 
required by the Panel."**' 

The health care provider's duty concerning List A procedures IS 
set out in section 6.05 of the Act. Before a patient or authorized 
person gives eonsent to any listed creatment. the practitioner 
"shall disclose . . . the risks and hazards involved in that kind of 
care or proeedure"256 This section also provides that "[tlhe 
physician or health c u e  provider shall be eansldered 10 have 
complied with the requirements of this section if dmlosure is 
made as provided in Seccion 6.06."26S 

Section 6.07 of the Act provides that evidence of compliance 
with these two sections as well as the contents of List B "shall be 
admissible in evidence and shall create a rebuttable presumption 
that the requirements of Sections 6.06 and 6.06 of the [Act] have 
been complied with and this presumption shall be included in the 
charge to the jury.''s67 Conversely, evidence of failure to comply 
with sections 6.05 and 6.06 creates a rebuttable presumption in 
favor of the patient unless the physician can show that disclosure 

'"Id 
" I d  I 6 Oils i l l l  EUlot, The Impact of the T#ias Medical Liabi l i ty  and 

Iniuiance Impmwmml  Act on Iniormed Conseni R e c o r r i y  an Mrdieaf Malprrr- 
ncs Litigol~an. 10 Tex Tech L Rev. 381 119791 points out that  the mir ia l  &sir of 
Seelron 6 071allll afated that comphanes y r h  Seeflon 6 OS "shall be deemed to 
cononlute complisnee BS 8 matter of law I d  mt 383 lciting T'ex H R J 1029 
119i711. 

50 



19871 INFORMED CONSENT 

was not made due to an emergency or because it was not 
"medically feasibIe."258 

In summation, the Texas statute establishes B community 
standardzs~ for certain procedures, no disclosure duty for certain 
procedures. and a lay standard for the remainder. I t  also provides 
the practitioner with a presumptive defense if he or she complies 
with the disclosure requirements of section 6.06 and provides the 
patient with a presumptive cause of action if the practitioner fails 
to meet those requirements. 

As long as the Panel operates equitably to balance the needs of 
the medical profession and the right of patients to self- 
determination, the statutory scheme has merit. To the extent that 
List A and List B cover a particular procedure, the statute 
elimnates the difficult task of determining the lay standards 
material risks or the professionai standard's "community stan- 
dard" and, in many cases, it will eliminate the need for expert 
testimony. The specific notice provided by the Act's list will 
benefit doctors by eliminating a lot of guesswork and anxiety. 
Patients will generally benefit as a class because the danger of a 
presumptive cauee of action should encourage more disclosure in 
general. One of the biggest benefits should be a reduction in 
litigation. Attorneys will be able to readily ascertain the merits of 
B cam. and either the plaintiff will drop the lawsuit, or the 
defendant will attempt to settle out of court.Z60 

The statutory scheme is not without its faults. The required 
lists will take a tremendous amount of time and effort to 
formulate and update. Also, the statute only addresses "risks and 
hazards." This leaves open the question of what disclosure 
standard applies in Texas concerning the nature of the illness and 
alternative methods of care.261 

"'Ter Rev. C w  Stat. A m  art 45091. P 6 Oila!12! (Vernon 19861. 
'.'Thrr "standard adopce B state-wde approach Wring the . 'commt~ee ap- 

proach m a rmhtary regulation could initlate a long-needed movement toward B 
national standard for mformed consent 

LL'Smce the Acr WBQ passed in 1977, there have been four reparted cases: Barelay 
Y Campbell, 683 S.W.2d 498 lTer Civ App 19851 rsv'd. 704 SWZd S ITex 
19881, Ford , Ireland, 699 S W.2d 587 ITer. Civ. App 19851, Sevavei V. Park 
Place Hosp., Inc .  6 5 6  S W Z d  923 ITsx. Clv App 19831: and PeLersm v Shmlds 
6 5 2  S U.2d  929 lTer 19831 Sone 01 these c a m  mvalved pmedures contnned on 
eirher a1 the Panel's Bsti 

" I s  n the common law profersmnal standard or the general stalutoly lay 
r imdud?  Sce upm note 253 
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111. TERMINATION OF MEDICAL 
TREATMENT AND INFORMED CONSENT 

I t  has been ten years since the New Jersey courts were faced 
with the landmark ease, In re Qi~ in lan .~ '~  Since then. much of the 
commentary has remaned devoted to the question af whether i t  1s 
right to terminate medical treatment26S in a given case. Relatively 
little has been written about the general everyday informed 
eonaent problems encountered by doctors, hospitals. families, and 
guardians in the normal uncontested, unpublicized termination 
case. Nevertheless, the courts that have been faced with these 
highly publicized cases have largely used basic informed consent 
principles to make their decision. 

In 1916, the Kew Jersey Supreme Court concluded that Karen 
Ann Quinlan, a comatose patient existing in a chronic vegetative 
state, should be removed from lifesupporting mechanisms pursw 
ant to her father's request. In so doing. the court based its 
decision primarily on Karen's constitutional right to  privacy, ,.e., 
her right to self.determination.28' Additionally, the Qvinlan court 
w u  forced to  address several general informed emsent issues 
that the parties and the lower courts encountered during the 
decisionmaking process. 

For one thing, the parties stipulated that Karen was ineampe- 
tent and that B surrogate decisionmaker was necessary.261 Read- 
ing between the lines it is apparent that Karen's father mas 
initially the unanimous choice. After some period, however. 
Joseph Quinlan came to the conclusion that use of self.sustaning 
equipment should be terminated. When the hospital would not 
agree and began to disregard his decisions, he sought appoint. 
ment from the courts as legal guardian. This was opposed by 
Karen's doctors. the hospital. the local prosecutor the State. and 
the guardian ad litem, presumably an the sole ground that hfr. 
Quinlan's ultimate decision made him specifically incompetent 
The trial court elected to bifurcate the guardianship. Joseph 

'"10 K.J 10. 365 A Pd 647 119761 

.. ." ". """ 
54-59 and accompanying text 
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Quinlan was appointed "guardian of the trivial property but not 
the person of his daughterd'Z6' The guardian ad litem was 
directed to protect Karen's personal best interests.2B6 

The New Jersey Supreme Court reversed this decision, holding 
that there was no valid reason why Karen's father should not be 
the guardian of her person. Specifically, the court held that "while 
Mr. Quinlan feels B natural grief, and understandably mirows 
because of the tragedy which has befallen his daughter, his 
strength of purpose and character far outweighs these sentiments 
and qualifies him eminently for guardianship."la8 

In  reaching its decision on the withdrawal of lifesuppart 
systems the court reviewed certain "constitutional and other legal 
issues'' and stated that "lilt is the constitutional right of privacy 
that has given us the most c ~ n c e m . " ~ ' ~  The court concluded that 
if Karen were "miraculously lucid for an interval , . . and 
perceptive of her irreversible condition, she could effectively 
decide upon discontinuance of the lifesuppart apparatus, even if 
it meant the prospect of natural death."27' In other words, if 

who could &t BN her cause dl the way through.td the end. 

substantial evidence t h a t  
On the other hand rho Supreme Court cooeludes that tho trial mutt had 

The eharacie~ and general suitability of Joseph Qwnlan BC marman 
for h a  daughter. m o r b a n  circumstances. could not bo doubted The 
reeard boapeaks the high quality of familial love which pervaded the 
home of Joseph Qvinlan 

The p r m h  ahawed him ta be deeply religious. imbued wlth B 
morality 80 seniilive that months af tortured indecision preceded hia 
belated e o n ~ l u ~ ~ o n  , LO seek t e r m s f i o n  of life-suooortinm messure~ .. " 
sustaining Karen 

I d .  at 29-30. 355 A.2d at 651.  In other words. Mr. Qudan was generally 
competent and he passed the fust. aeeond, and pmeum8bly the fourth speuf~c  
competency tests See supm nates 146-56, 266, and accompanymg text. 

"'10 N J. s t  53, 355 A 2d at 611 The court was also sensitive to the physnana'  
and ths horpiW.s concerns about tha guardianship probiem. As stated prenaudy, 
the Court YBI impressad with the ~oneept of ethce Eo-tteea BQ a posslble 
solution Lo proxy deeiaronmakmg problems. See supm notea 223-25 and xcompa- 
nymg text. In fact. the tone of opinion suggests that  the ~omrmttee should be the 
decisionmaker. and not merely an advmory body. in cases where rba pal>ent.doclor. 
f d y  reiatianrhip I d s  t o  reach 8 decision 70 I.J. at 50.51, 355 A 2d at 669. See 
also Institutional Ethics Committees supra note 226 sf 1 

"70 X.J. at 35. 336 A 2d at  682. 
",The court r&ed h e a d y  "pan the testmany of DI. Korein, who described the 

"unwritten and unspoken standard of m d c a l  pmtlce mplied in the foreboding 
h t i d s  DKR." Id .  a t  28, 355 A.2d at  657 The testmany involved tho concept of 
allowmg patients havmg metastatic cancer mvol-g the lungs. the b r m .  the 
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Karen were competent and were given full disclosure of the facts, 
she would be able to consent to the withdrawal of the equip 
ment.z72 

Finally. the court held that "Karen's independent nght of 
choice.. , may be asserted on her behalf by her g ~ a r d i a n . " ~ ~ 3  The 
court emphatically held, however, that the right belonged to the 
patient, not the parent or surrogate.274 This raises the question of 
what standard should be applied to determine what the patient 
would have chosen, had he or she chosen herself. This question 
was more clearly discussed in a more recent New Jersey case, In  

Ms. Conroy was an 84year-old. bedridden, nursing home 
resident whose nephewz7e sought permission to remove a 
nasagastric iNGI tube through which Ms. Conroy was given food 
and water. The nephew had made previous medical decisions for 
his aunt to include refusing to consent to the amputation of her 
gangrenous left leg. From the record it appears that he made t h s  
decision, as weU as the request to remove the NG tube, because 
he was confident that she would not have wanted the surgery or 
the tube.2" 

?e Conray.27j 

liver. and multiple inv~lvemenfs the option to not be rebumtared or piaced upon 8 
respnator when they stopped breathing I d  

"'Specdicdiy the c ~ u n  stated 
Re perceive no thread of l o g c  dMmgushing hecwen such a chom 
on Karen s part and B s d a r  choice which, under the evidence of t h s  
case. could be made by B competent patient terminally ill. riddled by 
cancer and suffermg great pain, such a psrient would not be 
resuscitated or put on a respyator in the exampis descnhd by Dr. 
Korein. and a / o m a n  would not be kept agamsf his wdl  on B 
respirator 

Id.  at  39 356 A Zd st 663 
"Id a t  4 2  365 4 2d a t  664 
" T i  
"98 N J 321, 486 A 2d 1209 I19851 
"Ms Coniw had been adiudicated i n e o m ~ e l n l  m 1979 and her nephew had 

[The nephew] resiified that Ms. Conroy fesred and avordd doctors 
and Lhal, t o  the beat of his knowiedge. she had never nsited a doctar 
vnfd she became incampitenc m 1979. He said that on Che couple of 
occ8sms fhal M s  Canray had p~eumarus. "(ylou eovidn'c bring a 
doelor m. and his wife. a rsgs terd  nurse, uouid ' cp Lo get her 
through whatever she had ' He added that once when hls wjfe took 
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Before it even addressed Ms. Conroy's constitutional right to 
privacy the court stated 

The starting point in analyzing whether lifesustaining 
treatment may be withheld or withdrawn from an incorn. 
petent patient is to determine what rights a competent 
patient has to accept or reject medical care 
doctrine of informed consent is a primary means devel. 
aped in the law to protect this personal interest in the 
integrity of one's body.. . , The patient's ability to 
control his bodily integrity through informed consent is 
significant only when one recognizes that this right also 
encompasses a right to informed refusal., . , Thus. a 
competent adult person generally has the right to decline 
to have any medical treatment initiated or continued.g'B 

Subsequently, after reviewing the constitutional right to pri. 
vacy and the state's right to limit a person's right to refuse 
treatment.2'0 the court held that. "life-sustaining treatment may 
be withheld or withdraw from an incompetent patient when it is 
clear that the particular patient would have refused the treatment 
under the circumstances involved. The standard we are enunciat. 
ing is a subjective one,. . .no t  what a reasonable or average 
person would have chasen."ZaO 

The court proceeds, however, to state that  humane action 
requires that two other tests be used, if necessary, to determine B 

patient's desires. In addition to the preferred subjective test, Le., 
sustituted-judgment standard,*8' tho court held that "life. 
sustaining treatment may also be withheld or withdraw from a 
patient in Claire Conroy's situation if either of two 'best interests' 

MS. Conroy t o  the hospital emergency mom "8% fogm as she was she 
mapped out of it. she would not sign herssli rn and she would hsve 
signed herself OUT immdiatply " ACCOrdmg to the nephew. '[alll [Ms. 
Conroy and her sislerBi wanted 1 ~ 8 9  to have their b& paid and 
die ~n $hen own house." 

Id at 339-40, 486 A 2d BL 1218. 
"Id a i  346-47. 486 A.2d sf 1221-22 
'Td at 348-55. 488 A.2d at 1222-28. ''Covrta and commentators have commonly 

identified four BIBLP mfei~s ls  that may lirmr B person'a right ta refvse m a d d  
treatment pmisrving life, preventing suicide. ssfepardmg the mtegriry of the 
medical pmlesnon, and pmtsCtlng lmaent  thxd p'ties " I d .  at 348-49. 486 A 2d 
at 1223. 

*-Id at  360.61, 466 A.2d sf 1229. 
'"See President's C a m r a m n ,  supra note 202, sf 132.34. 'The subatifuied 

judgment standard repulreii that a surrogab ailempt to reseh the decision chat 
rhe incapacitated person would m&e If he 01 Ihe were able to choose.'' I d  at  132 
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tests-a limited-objective or a pureobjective test-is satisfied."282 

The substitutedgudgment standard requires credible proof of 
the patient's actual desires. Methods of proof include living wills. 
durable powers of attorney. clearly ascertainable oral directives 
given to family members or other proxies prior to the current 
period of incompetence, known reactions that the patient voiced 
concerning the treatment of other persons in a similar condition. 
the patient's religious beliefs and the tenets of that religion, and 
the patient's prior consistent pattern of conduct with respect to 
personal medical Furthermore, "since the goal is to 
effectuate the patient's right of informed consent. the surrogate 
decisionmaker must have at least 88 much medical information 
upon which to base his decision about what the patient would 
have chosen as one would expect a competent patient to have 
before consenting to or rejecting treatment."ZF" 

The limited-objectiue test combines the substituted-judgment 
test and the pureobjective test. I t  requires the surrogate to 
provide some evidence of what the patient would have actually 
desired as well as evidence that "the patient is suffering, and will 
continue to suffer throughout the expected duration of his life, 
unavoidable pain, and that the net burdens of his prolonged life 
. , . markedly outweigh any physical pleasure, emotional enjoy. 
ment, or intellectual satisfaction that the patient may still be able 
to derive from life."2B5 

The pure-objectiue tes t  appears to be almost insurmountable I t  
requires the decisionmaker to show chat "the recurring. mavoid. 
able and severe pain of the patient's life with the treatment 
should be such that the effect of administering lifesustaining 
treatment would be inhumane."z%B The court does not give any 
hints as to whether the mere KG feeding of hls. Conroy. who was 

"96 6 .l at 366. 486 A 2d a t  1231-32 
"'Id 8t 351-62, 486 A 2d sf 122930 
?',Id 81 363. 436 A Zd at  1 2 3 1  The COUIE mandated fhsr rhe medical ei-idence 

muaf conform fo the Claire Canroy patiern an elderly. incompetent "urmg 
hame resident with h eve re and permanent mental and phvsicai >mpsurmenl~ and 8 
hfe expeefsney af appronmately one year 01 less ' Id w e  alm id sf 342 n 1 116 
AZd at  1219 n I 

"'Id at 366.  436 A Zd at  1232 
'>'Id st  366. 486 A 2d st 1232 The court erpreral) refuird to a l l m  m y  prom 

decision 10 be bared on ~ s i e ~ ~ m m c s  of persand worth 01 social ulllll? of the 
palnenl'. hie. the acfirely hastening v e r m ~  parnvel) alloaing death diiLmcrmn. 
the emgmaca differences between ordinary and extraordinary treaimenf. or the 
wilhholding YCISYS rilhdrawing of hl.-suslmnmg treatment dxicmition I d  81 
367.74, 466 A 2d sf 1232-37 
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severely m e n t d y  and physically impaired,zs' was inhumane. In 
fact, the court held that the evidence presented by the nephew at 
trial was inadequate to satisfy any of the three tests. The court 
stated that, if Clair Conray were still alive, the guardian would 
have to explore the issues further prior to reaching any de& 
sion.288 

The substituted judgment standard is a required consideration 
for surrogate decisionmakers under the new Army regulation on 
termination of life-sustaining treatment IAR 40-31,28* This s t a n  
dard, as applied by AR 40-3. is currently being reviewed by the 
United States District Court for the Western District of Texas. In 
Nrwrnan V .  United States,2@0 plaintiff asked the court to order the 
military doctors to remove his wife's nasogastric ING) tube. The 
NG tube is used only to provide Mrs. Newman with food and 
water. Mrs. Newman is currently in a chronic persistent vegeta- 
tive state and is incapable of making any decision on her o m .  
The plaintiff was notified that Mrs. Newman could not continue 
to receive domiciliary care at  the military facility.ze1 Faced with 
pa ten t idy  large m e d d  expenses on his wife's behalf, plaintiff 
requested that the military doctors withdraw the NG tube and let 
Mrs. Newman die. If the doctors had agreed, an order would have 
been written and the NG tube would have been withdrawn, in 
accordance with AR 40-3. 

The Army doctors refused to write the order, however, on 
ethical and moral grounds. The only medical care Mrs. Newman is 
receiving is limited to comfort measures. a Foley catheter to 
collect urine, and the NG tube for food and water. The doctors 
pointed out that Mrs. Newman would be able to swallow food and 

"'Ma. Conroy was bedridden and unable to  move from a rem-fetal p w i ~ i m  She 
suffered from dmbetes. hlpertenaion. and arteriosclerotic heart disease She had 
several necrotic decubitus ulcers on her left foot, leg, and hip. and her left leg was 
gmgrenaui to the knee. She also had a urinsry ea thew in place st all tmee  and 
could not contra1 hsr bawds. Although she could not speak she moaned 
~eeasionally when moved or fed through the NG tube. She could move her head, 
neck. and hands ta B m o r  degree and her eyes would sometimes follow 
rndrwduds around the room Ocessiondy ahs wovid smile when her harr WBS 

combed or when her body m a  rubbed. The doetors were nol SUB as t o  whether, or 
to what dspee,  she was expenen~ng  pan. Id at 831.38. 455 A2d at 1217 

"'Id at 365-85. 455 A.2d at  1243-44 
"-See E m . .  DASG.PSQ Letter 119851 para 4b13l. 
*'No EP-86-CA-276 IWD. Tax, flled Aug 21. 19861. 
"'10 C S C  5 lOl7lblllt 119821 stares: "The foliowing i l p e ~  of health care may 

not be provided under P e C L i m  1076 lmsdlcal em8 for dependents) of this 
title I l l  Dormchary or custodial care' '  AR 40-3. Glossw.  defmeo dome+- 
care as: "Care that normdy is glven 111 a nuam8 home, convalescent hospaal. or 
r d a r  institution t o  B patient who mqureo peraonal care rather than actwe and 
definitive rieatmenl in a hospital for an acute m d x a l  or s v r g ~ a l  candiuon' 
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water, if spoomfed, even if the NG tube were removed. Further. 
more, her thalamus. or mid.brain pain center, and her brain stem 
are both functioning. Thus, the doctors are not sure to what 
extent Xrs. Newman would suffer pain if starved to death.zu2 

Plaintiff testified a t  the initial hearing that, on a previous 
occasion, he had discussed the issue of life-support with his wife 
and that she had made an agreement with him that "if the 
condition ever arose, [they] would not want to be maintained.. . 
on lifesupport equipment."29s Defendant has argued that this 
meager showing is not sufficient to meet the substituted judg- 
ment standard. as required by AR 40-3.294 and as defined by In 
re Conray.zg~ 

A final example of the practical importance of securing in. 
formed consent in termination of medical treatment cases is 
demonstrated by the California ease, Barber v .  Supenor Court.xBB 
Dr. Nejdl performed a simple operation on Mr. Clarence Leroy 
Herbert. Later, in the recovery room, Mr. Herbert stopped 
breathing and eventually suffered irreversible b r a n  damage. Upon 
hearing the prognosis, the family requested that all life-sustaining 
machines he turned off. Dr. Barber, the primary physician. asked 
the family to puc this in writing. Mr. Herbert's wife and eight 
children eventually signed the request. The respirator was r e  

>"Brief for Defendant BC 1-19 Uewman Y United States. So. EP-55-CA-276 
1% D Tex. filed Aug 21. 19861 

No EP-86-CA-276 IWD Tex., fded Aug. 21, 19661. 

Tex, flled Aue 21. 19551 Defendant alia armed 

"'Transerrpc of Proceedings. Augvsl 25.  1986. sf 13, Newman v United StaCei 

*"Brief for Defendant at  4, Serman ,,. United States. No EP-06.CA.276 l lPD 

2. Thsr Piunriff does noC ~ p p e a r  Lo object to spoon feeding. only fa 
tube feedmg But since Mra Swmm would survive m eirher case 
her 'nght LO d i e '  is nol at ~ m u e  here. Instead. this IS a &*pule over 
the made of feeding-the manner m r h c h  she would be fed. rather 
than xhelher she wauld be fed at all As such. rhs Piuntiff  1s 
essenriallv demandrnn that the hosmtd embark w o n  a far mare 

3 To achieve the aclual resuit desired by Plrunfiff l e ,  rtarrsnon 
and dsh>drafion, Pinntiff  10 aaking the e m i t  to  order the Defendant 
io completely withhold food and water. even by spoon feedmg, from B 
pallent who IS capable of eating Tlva exceeds not only the Army 
Reeulalmn'a defmtion af Lfe-susrnnm treatment. but e v w  other 
k&m defmhon relating t o  hfesusra im~g treatment. 

Id st 4 6  
"Id ac 14.16 bee aupm notes 275-58. 
'-147 Cd App 3d 1006. 195 Cd Rptr 454 119831 
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moved, but Mr. Herbert continued to breathe on his o m .  Because 
the patient had the potential of living in a vegetative State for an 
unknown period of time. the family requested the intravenous 
nourishment be removed and the doctors agreed. Mr. Herbert died 
from dehydration a few days later and Doctors Barber and Nejdl 
were charged with murder.28' 

Although the charges were later dropped, "[tlhe legal fees are 
already well in excess of $650.000: the personal and professional 
lives of the physicians have been disrupted by the trauma of a 
criminal indictment; and the case has seriously hampered the 
practice of good medicine in the area,'11e6 Furthermore, questions 
were raised during the court hearings ab to whether or not the 
physicians had an adequate basis on which to asses8 Mr. 
Herbert's condition as irreversible. As a result: 

The patient's wife has filed a $26 miUion malpractice suit 
against the physicians and the hospital. Her attorney, 
Melvin Belli, insists that Mrs. Herbert was told that her 
husband was braipdead. He maintains that if she had 
known that was not the ease, she would never have 
consented to the removal of the lifesupport systems. 
Hence, we houe o question as to how adequately the 
family was informed of the patient's conditimt29Q 

IV. IMPACT OF STATE INFORMED 
CONSENT LAW ON THE UNITED STATES 

ARMED FORCES3W 
At the very beginning of this article, I posed hypotheticals in 

which the Fort Leonard Wood. Missouri, and Fort Lee, Virginia, 
staff judge advocates (senior legal advisors) seek exigent assis. 
tanee from the Army's Litigation Division and The Judge 
Advocate General's Sehoal.so1 Since the Federal Tort Claims Act 

=.ld sf 1010.11, 195 Cd. Rptr. at 486 me &a sup?& now 231 
'*Pans Tho Dearion to Withdraw Life-rurtoinins Treatment and ths Patentid 

Rol l  of an IEC Tha Cssr of Paoplr L Badw and Najdl, m Insfirvtiond Echles 
C o m r t e e i ,  aunm note  226, 81 205 

"O'ld at 206. 
'"Ailhough my analysis dealn only wirh A m y  regulations and procedures the 

general pnncipier apply to dl of the armed forces. 
ThB Judge Advocate General's School provides continuing i e g d  edueaoon for 

Army judge advocates and civiLan atloineys. as w d  81 attorneys working fe the 
ather military departments. It 13 ofren consulted by a t t~rney i  working m Lhe field 
inasmuch as ita eeneial m i a s m  raau~es  it 10 r e m u  cunent on all Ieral subwcfs - .  
sffeelmg the A&y as B whole 

The Litrgsrion Division 1s m organvation w i t h  the Office af The Judge 
Advaatp General IAmyl and is generdy rssponsibie for iniristing admirvstering 

. 
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makes a thorough knowledge of state law crucial to resolving the 
problems,n"2 however. and since the required research materials 
should be as readily available to the staff judge advocates a8 they 
are to The Judge Advocate General's School or Litigation 
Division. one might assume that staff judge advocates are in the 
best position to determne the governing law and answer the 
questions. 

On the other hand. staff judge advocates are unlikely to find 
definitive answers in state law. Furthermore, the hypothetical 
situations involve unanswerable questions about the Army's 
current informed consent policies and regulations. Therefore. staff 
judge advocates are in "no.win'' situations. Unless bath situations 
are properly dealt with at  this stage, they most likely wi l l  result 
in tort litigation against the United States. and thus will be 
around to haunt the command far some time. 

I t  would be better if we did not allow very many of these 
dilemmas to a r k  Fortunately, the discretionary function exeep. 
tion provides us with a means of doing just that. 

Section 2674 of the Federal Tart Claims Act provides that 
"[[]he United States shall be liable, , , in the same manner and to 
the s m e  extent as a private individual under like circum. 
stances."JOS Section 1346ibl further provides that the federal 
district courts have exclusive jurisdiction over claims against the 
United States arising "under circumstances where the Umted 
States, if B private person. would be liable to the claimant in 
accordance with the law of the place where the act or omission 
aceurred."3Q4 Therefore, for example, all government doctors 
assigned to the hospital at Fort Bliss, Texas, are required to 
comply with the Texas law on informed 

supervismg. and cwrdinating dl iitigatlan arismg out of Department of the Army 
ooeratiana subiect of COYIIB. t o  the ~tatutow authority of the A i t o m e ~  General 
di the United State8 Srr 26 U.SC 5 516 if9821 1"ITlhe conduet of lit'lgstmn in 
which the United Stares. an agency, or officer rheieaf 13 B party, 01 L J  mferssted 

ia resewved to offreer9 of the D ~ ~ a r t m e n l  of Justice under the direction of the 
ALlorney Generd.''l: see d m  26 U'S.C. 55 619. 541 119621, Dep't of Army, Reg 
N ~ .  27.40 LltJgatlon. pma 1.3 1 4  nec 19861 

' 9 8  U S  C 85 13461bl. 2674 119821 
"'28 US.C 5 2671 119821 
'"'28 U.S.C. 8 13461bl 119821. For B thorough dacusnan and srbnsive hsf Of 

f a ~ 8 8  m e  1 L Jayeon. Handling Federal Tort Claims. 88 66 through 66.03 119861: 
2 id .  ( 8  211-218.02 119851 

'O'See 2 L Jsysan aupm note 301. 5 218.01. at 9 218 rhrovgh 9-222 119861 
Uamg the Dr. Burgundy hmothsticd lsupm note 6 and Bccompanyhg wxfl 88 

an example, the United Stales will moat Uely  be held iisbie far Dr Burgundy's 
f d w e  ro foiiaw Texar law See aupm note 261 and aceompanymg text. Tlva IS 
t r u e  even though Dr Bugundy iviiy compiied with =he current Army r e d s t i o n  
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The Federal Tort Ciaims Act waives the sovereign immunity of 
the United States.306 But like any other waiver of sovereign 
immunity, it is subject to the restrictions and exceptions imposed 
by Congress.307 Section 2680la) of the Act contains one such 
exception, which is especially critical to this discussion-the 
discretionary function e x e e p t i ~ n . ~ ~ ~  

The discretionary function exception contains two limitations on 
governmental liability.no* The first of these rxcludos claims based 
upon the "due care" execution of a valid or invalid regulation or a 
statute.31o The second limitation prohibits claims based upon the 
performance of some discretionary function by B government 
emplayee.3" 

Recently, in United States v Verig Airlines,312 the Supreme 

and apparently acted in B very reasonsble manner 
'"In Rayonisr, Inc v Unmd States. 352 U S  315 119571. the Court goas $0 far 

as t o  say Lhm ' the very purpose of the Tort Clams Act was to wuve the 
Government's traditional ali-encompassing immvnily from tort  scfions and t o  
esrabhsh novel and unprecedented governmental liability' Id a t  319 But see 
Dalehite Y. United States. 346 U.S IS. 24-26 119531, Feres V. Urvted Stafea, 340 
U.S. 135, 140 119501 

5% Dalehire Y United Smes .  346 U.S. 15, 24-26 119531: United States v 
Shaw. 309 U S .  496, 500-02 119401. 

"28 US.C. 5 26801al 119821. See generally J Axebad. Department of Justice 
T o m  Branch Monograph Dmretmnw Function 119841. 2 L Jaysan. supra now 
304 B 245 11'3851: Z h a n .  Repla tmy Ducronon. The Supreme Court Reexamines 
fha D~screnanary function Ereepiion to the Frdeml Tort Clams Aef. 110 >Id L. 
Rev. 115 11'3861 

'V~er 2 L. Jayson. supm note 304. 5 245 119851 Z~Uman, supra note 308 at 116 
n.2 

"28 U.S.C. 5 26801al 119821 provides that no action may be had on ''iajny e l m  
bssed upon an act or ommion of an employee of rhe Government. exercising due 
care. in the execurion of B statute or regulation. whether or  not such statute 01 
regularmn be vahd.' 

"26 U.S.C i 26801al 119821 d i o  provides that no action may be had on " m y  
el-. based upon the exercise 01 performance or the farlure to exercise or 
perform a discretionary hunctm or duty on the part of the Govemmsnf. whethe7 
01 not the dmre t ron  involved be abused." 

""467 U S  797 119841 The Court found that the Secretary of Transpanation had 
the statutory duty to promote safety in mr transportation by pmmulgatian of 
reasonable n l e i  and regulations The Federal Ada t ion  Admnistration as the 
Secretary I deaignse pmmdgated a regylauon tequmng manufaciurors t o  certify 
that  they had c o m p r d  with certain mrumum safety requirements Id.  at 804.08 
The Court lsur stater. 

The FAA's mplementatian of a mechanism for complianc~ review 18 
plainiy discretionary aefivity of the "nature and qu&ly ' protected by 
sec 2660181 , Here the FAA has determined that a program of 
"spot-eheekmg ' manufacrwers compliance with mnmum ssfely 
standards best accommodares the gad of air tran~portafmn safety 
m d  the reality of i n f o  agency reaou~ces Ju&cral lntervenfion in such 
decamnm&ng through privaie tort m f s  would requue the mum to 
"second-mess" the poli~ieal s o e i ,  and econormc ludgmenta of an 
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Court unammously upheld both the Federal Aviation Ad. 
ministration's regulatory implementation of a certification review 
proceas for commercml aircraft (second limitanon1 and the individ. 
ual employees' performance of random inspections, pursuant to 
that regulation lfirst limitationl. Furthermore, the Court reviewd 
the legislative history of the dmretionary function exception"3 
and concluded that Congress dtd not intend "chat the consticu. 
tionality of legislation, the legality of regulations, or the propriety 
of a discretionary administrative act should be tested through the 
medium of a damage suit for tort.''3" 

Applying these rules to our situation, the discretionary pramul. 
gation of a military regulation on informed consent, GO include 
termination of medical treatment, would be protected under the 
second Admittedly. the Department of Defense is 
not a regulatory agency in the same sense as che Federal Aviation 
Administration and it does not generally promulgate regulations 
which directly regulate the conduct of the public at large 
Nevertheless, Vorig. in reviewing the legislative history of the 
exception, rejected the contention that only certain agencies were 
covered. Mare specifically. the Court held that: 

[I]t is the nature of the conduct, rather than the status of 
the actor, that governs whether the discretionary function 

agency exereismg ,ti  regulatory function IL was p r e c d y  this sort af 
ludlelal mtewentian m poheymakmg that the discretionary fvnction 
excention was desimnsd to orevent. . .  
11 follows that the acts of FAA employeel in exeeurlns the 

' spot-check' program in accordance ivich agency drrectives are 
praiected by the mseretionary function exception as wel l  

Id 819.20 
i The legrdatire history of aecfiun 2680181 ha3 repeated) appeared in c0ngre~- 

sional repoiis. See Tort C l m r ,  Jan 29 1942 Hearings Bsiore the House 
Judiciary Camdrtes on H R 5373 and H R  6463 77th Cong. 2d Sesa 33 119421 
Iiimement of Arriatant Attorney General Francis Y Shea1 Iheramsffer Judielar) 
Commttee Hearngs]. H R  Rep 60 1287. 79Lh Cong 1st Sesi 5-3 119461, H R 
Rep So. 2245. 77th Cong. 2d Sess 10 119421, S Rep No 1196. 77rh Cong. Ld 
Seis 7 119421 S P ~  also 2 L Jayson, ~ u p m  note 304, I 246 119861. Zdiman. cupm 
"ole 308, a t  116 n.3. 

"467 U.S a t  809.10 Quoring from Asrlaranc Attorney General Francii 41 
Shea's statement Judiciary Cammitree Hsanngs, supm note 313. nt 331 

"'One would B Q Q Y ~ ~  that tho Department of Lhe Army rehed on this excepfron 
Lo promulgate the currenr termination of medical rreafmenl mgulafnonr inasmuch 
as LsrmaLmn of medeal treatment has not been specifically adopted ~n dl 
lurirdrcIions md the 4rmg cerrmnafion of medical frealmenL regulanoni do nor 
mirror the l a w  ai any particular I L B L ~  Lhat has adopted ivch procedures S r r  AR 
40.3 chap 19: E n d  DASG.PSQ Letrer 139861 Furthermore rhe Army's 
terrmnarmn af medical trestmenr ~ e g y l s ~ i o n s  do not defer IO S ~ P  la- hke the 
general informed consent rey lauon  d e s  See infm now 336 and accampanving 
text 
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applies in a given case.. . . Thus, the basic inquiry con. 
cerning the application of the discretionary function 
exception is whether the challenged acts of a Government 
employee-whatever his or her rank-are of the nature 
and quality that Congress intended to shield from tort 
liability.Sl8 

The Department of Defense, like the Department of Transporta. 
tion, is an executive department of the United States.31' The 
Secretary of Defense "is the principal assistant to the President 
in all matters relating to the Department of Defense. Subject to 
the direction of the President and to this title and section 2 of the 
National Security Act of 1947 I50 U.S.C. 6 4011, he has authority, 
direction, and control over the Department of Defense."S'a Thus, 
the Secretary af Defense has direct statutory responsibility and 
authority, 88 well as indirect constitutional authority via the 
President's powers 8s Commander-in.Chief,s1e to promulgate r e p  
lations for the military, and those that may have business with it. 
This would include regulations for the operation of military 
hospitals, the training and reassignment of military medical 
personnel, and the provision of quality medical care to military 
patients and their dependents. 

That the Supreme Court would support a military directive on 
informed consent is further shown by Varig's strong reaf. 
firmancesz0 of Dalehite U. United States.3z1 In  Dalehite, the Court 
held that the discretionary function exception applied to the 
Tennessee Valley Authority's decision to produce, store, and 
transport fertilizer far commercial purposes. In so doing, the 
Dalehite court stated that "[wlhere there is room for policy 
judgment and decision there is d i s~re t ion ."3~~ Clearly there is a 
legitimate need for a uniform military policy an informed consent, 
the promulgation of which, via a discretionary decision of the 
Secretary of Defense, would be protected under the discretionary 
function exception's second limitation. 

Dalehite also stated that "the 'discretionary function or duty' 
that cannot form the basis for suit under the Tart Claims Act 
includes more than the initiation of programs and activities. , , , 
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[Alcts of subordinates in carrying out the operations of govern- 
ment in accordance with official directions cannot be action. 
abie."323 Therefore. the United States would generally be pro. 
tected under section 26801al's first limitation. so long as the 
health care practitioner exercised due care.924 

Unfortunately, however. case law provides that medical discre 
tion is not governmental discretion within the meaning of the 

"'The ~ t a r u t o i y  lmgvage clearly provides that the pmctmoner '~ fsvlvre to 
exereme due care  w v l d  ebrmnate an) discretionary functron defense See 28 U S C 
9 ZBBOlai 115821 supm noCe 310 

In  svmmariimg the analy~ii used by the c o w l  m Hendry >'. h i r e d  S ~ B C D S ,  418 
F 2 d  7 i 4 .  182-83 12d CD 15691. 2 L Jayaon s w r r  note 304. 9 247. at 12-18, 
staler that 

[Ilc IS pertinent to mqure whether the complvnt attacks. on the one 
h m d .  the nature of T ~ P S  uhxh a gowmmont agmcy has farmulatod. 
YI an the other the any in which the d e s  are applied I t  13 clear that 
the sectmn was mended t o  protect tha bnbdity of gobernmental 
iegulations from challenge in a tort B C C ~  for damages , 11s 
language proteck those decisions uhich sirher estabhsh B rule for 
future goiemmentai behavior 01 canilitute an ad hoc determination 
whnch nelther apphes an exisong  le nor establishes m e  for future 
cases B u t  the SectIoD does not necessarily 8pply to those decisions 
which apply an ~XiJ tmg  N l e  to Lhe facts of the case . . IIlf the 
government offreid in exeeutrng che statute myst act wiChout rebance 
upon my readlly a m n u a b l e  rule 01 scmdard. the iudgmenr he 
m&es 16 discretionary withm the meaning oi the exception However 
d dl he does 15 t o  match isctr  ~ g o n r t  a CIO~I d e  or standard, his 
conduct 2% not protected by the Section and his negbgmce IS 

actionable under the Acr 
See also Hafahley ,,. United Scatea 351 U.S 173 180.81 (15661 [The Court b a r e d  
the defense where government agents faded to sxereise due care m pxovldmg 
written notice as requlred by the riatuiel J o y y e  Brand, Inc v United States. 
721 F 2d 385, 389 ID C. Ca. 19831 (Dlicretmnary hinctmn doel not Bpply If  

employee fails co fallon drrecrrve that is itself an exercise of discretion 1 
A rltuatron mvolvmg B doeror'r neglissnt fuiure t o  comply with B d t a r y  

regulatory d u t y  could present B very compler legal question for the mllitary 
hn~ator .  ~ e s u m e ,  far example, that the doctor f v l s  to follow the regulafm but 
ofherwlse camphes wnih the appheabie state law Would the Umted Stales be able 
fo assert the m t e  law aa a defense. l e ,  a second brte sf the apple. or would the 
plalntlff be able to prerul on B "regulacor? t o r r '  type action by alleglng merely 
Lhal the doctor failed to follow the regulation. The former would be COnllllenf 
with the concept rhar rtste l a w  apphei absent mme rpeclfre StafYtDry exception 
and would be consistent with a he of federal C B I B ~  which hold that B fdure  t o  

Id  at  36-36 

~~ 

eognnabk f o r  a n u t s h d  diacuaslon af %he &&y dedng  mth thls complex 
area of ihs  Isw gee J Klapps. Department of Justlce Torrs Branch 
Mlonoglaph. Actronsble Duty 18-30 119821 Ssr dm 2 L Jayson, sup" note 304 
9 21801 ai 9.214 I [A] durn based wholly an v i~ l s rmn  oi she Consfltvflon or of 
federal S L B ~ Y ~ S  i s  not actionable under chr FTC? ' 1 
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Federal Tort Claims A ~ t . 3 ~ ~  Far example, in Hitchcock U. United 
States,nzb the doctor decided not to disclose the potential risks 
and benefits of a vaccine. The Court ruled that his action did not 
involve public pohcy and was not protected by the discretionary 
function exception. On the other hand. the court stated, "(Had 
the State Department decided] not to disclose the risks and 
benefits of treatment. . , , for a health reiated reason,. . . the  
policyrelated nature of the decision would [have] presented a 
different question and possibly a different result."32' 

In  Hendry u United States,nz% the court rejected the discretion. 
ary function defense where the Coast Guard relied on a govern. 
ment psychiatrist's diagnosis and withheld the plaintiff's license. 
The court concluded that the medical decision of unfitness for sea 
duty and the administrative decision to withhold the license were 
"for al l  practical purposes one and the same decision."s~8 

"LThe C O Y ~ T I  have mdicated that the decision to s d d r  B patient to the hospital 
may involve "governmentsl" dacretion. depending an whether the decision is 
baaed an iegulatm. far admnsran or is the result of a negligent diagnosis 
Compare Denny Y United Statal. 171 F.2d 365 15th Cir. 19461. errf dmi rd .  337 
US. 919 119491. with Supchah v Umted States, 366 F.2d 844 (3rd Cu. 19661. Bur 
m my $>eat, once that deeman IS made. the diicretian- function e x c ~ p ~ i o n  has 
no ~ p p l i c ~ ~ m  wath regard to the medical BapeCts of the case. See Rise Y United 
Statel. 630 F 2 d  1068. 1072 15th Cu 19801 Idocrors' decision to refer patient t o  a 
private hospital not accepted 85 discretionary!: Jackson Y Keliy. 567 F.2d 735. 138 
110th Cu 19771 i"We reea-e that  medical treatment mvoived iudmenr and 
&seretian. Thia dwa not resolve the matter, howeve.. because med;eaiueatment 
by e government daelar dws  not necessarily involve governmental dmeretmn.'' 
The ease LQ an offierd i m u i t y  case. not an FTCA CBP~!. Griggr Y United 
SLafes. 178 F 2d 1, 3 110th Cr. 19491. rar'd on other grounds s u b  nom Feres Y 

Umted Stares, 340 U.S 135 119501 ?'If is  manifesfiy p lan  that the allegDd acts of 
negligence. while mvolumg r u  and n w g .  were nandiscref~nary"!. Surraff Y 

United Stater. 682 F Svpp 692, 700 IY 0. IU. 18841 lmedicd decisions are not 
discretionary functions within the meaning of rhe FTCAI. \laon v Umfed Stater. 
612 F Svpp 140. 144 ID. Bev 19811 Idragnosis and treatment of patients 18 
autside ths scope of the discretionary function!. Srr pnr id i )  2 L Jayson, supra 
note 304 55 249 04121. 04131 
"*665 F 2d 364 1D C Cu 19811 
" I d  e t  363 lamphasir added1 
#"418 F 2d 774 12d Cir 19691 
'"#Id BL 780 This i s  primarily why I propose that che d r a r y  adapt a very 

dslarled reguiatmn mn informed cmient S ~ P  in@ Addendum But even a very 
detarled redat ion  will not solve d the orohlems for the milit- h e a t o r  For . I  
mrtmce, a-government official C B ~ ~ O L  use ihe dmerstmnary function exceplion and 
pmmulgate a resllation merely EO determine what Isw WU apply m B mvm case 
To illuitrsle what I mean, B Q Q Y ~ D  that the Department of Defense (DO01 
pubhshea B regulation containing rules and standards by wheh physnans 
pmcticing m DOD hospitals must pmwde disclosure t o  patients. The discretionary 
function exeeptron pmwdee that the C O U G ~  should Y S ~  these regulatory standards 
and not state law m deferrmning whether or nor the doetar adequaleiy performed 
his duty Bul. an the orher hand. the ~lurls *odd k fully justified in ignoring 
m y  provm~on LD che DOD regulation direclmg them to apply the ohjsctwe 
cmmatmn Lest in mformed conlent cases mvoivmg miit- physicians In short. 
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Consequently. any regulation establishing uniform military 
informed consent procedures must preclude exercise of medical 
discretion to the maximum extent possible. Since informed 
consent is a legal doctrine, as opposed to a medical doctrine, 
however. a detsiled governmental policy dictating how informed 
consent duties must be discharged should not interfere with the 
necessary exercise of medical discretion in providing treatment for 
patients. Accordingly, the regulation should pass "governmental 
discretion" muster and yet provide physicians with all the 
"medical treatment discretion" they need to treat their patients. 

V. THE ARMY'S CURRENT INFORMED 
CONSENT REGULATIONS330 

A. ORGANIZATION AND EFFECT 
The United States Army's general informed consent provisions 

are contained in Chapter 2, Army Regulation IARI 40.3,"1 and in 
Chapter 5 ,  AR 60040.332 The farmer pertains to "nonmilitary 
patients" and the latter to "military members on active duty or 
active duty for training" Chapter 19, AR 40.3, contains the 
do.not.resuscitate directives,333 and a letter change to AR 40-3 
provides far withdrawal of lifesustaining treatment.33* 

The first major question concerning the Army's regulations is, 
Why do they exist? Paragraph 2.19a, AR 40.3, indicates that the 
general rules pertaining to nonmilitary patients apply "worldwide, 
except as [they] may be modified by local law or international 
agreements."336 Every state and the District of Columbia has 
substantially modified the rules. The only place where the current 
regulation may operate without modification is overseas. In short, 
the Army's general informed consent regulation is B hollow set of 
mles which have no legal significance. 

As it now stands, B military physician could finish the last year 
of his residency at Walter Reed Army Medical Center IDistriet of 
DOD can regulate the conduct of ila employees hut not the ~ourf i  themselves 

supm nore 300 
i AR 40-3 p'a. 2 IS 
"'Dep't of Army. Reg No 600.20, PerronnelGeneral. Army Command Pohcy 

and Rocedures. paras S-28 through 6-31 115 Ocl. 15801 Iheremaftaer AR 600-201 
AR 600.20 s t  1.2. 6.7 1106, 26 Aug 19851 

"AR 40-3. chap 18. 
"'Encl DASG-PSQ Letter 115851 
"'AR 40-3 sf para. 2-15aIZ1 This language nuUiflcr any possible discretionary 

function defense under Lhe Federal Tort Clrmi Aef See supra notes 300-28 and 
'ecompanymg text 
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Columbia-Canterbury minority standardl, go to Fort Riley, 
Kansas (Natoson majority standard) far a normal assignment, and 
then an to Fort SUI, Oklahoma (Scott subjective patient standard). 
in a matter of four to five years. During this period. it is unlikely 
that he or she would receive m y  formal training concerning 
District of Columbia, Kansas, or Oklahoma informed consent law. 
I t  is more likely that this physician will elect to rely on the 
limited procedures set out in AR 40.3 rather than appropriately 
adjust his or her practice to comply with the widely disparate 
state informed coneent laws.336 This complacent ignorance leaves 
the Army a8 a forest is in a drought. One can only hope that the 
policymakers make some changes before plaintiffs' lawyers start 
lighting matches.837 

b"Earlier m this article I devoted a w e d  pages to the h a t a r i d  development 
and differing standards of the informed consent da'tnne L L d  ths under the 
asrumption thsc my audience w d  meiude "on-lswyer. mil i tary meLeal piaftiiion- 
ere and hospital commanders One paint that  i want to make to these readers is  
that. t o  understand the htigation system and to protect themdues  from it, they 
must remember rhst  almost every action a pereon takes 18 ildeotaped m the m d a  
of chose who ~ e e  hm.  Lster. durmg a lawsuit, the videotape8 BTB weened before 
an audience ithe c(Iyrte1 whose values may range from very paterndirnc to very 
liberal depending on the ia'shty in which the act W B S  performed L f e  my other 
performer, the physician mutt be aware of this audience and adapt his or her 
conduct ~ccordingly 

Ths task IS less O ~ ~ T O Y Q  and less comphealed far the normal civllian 
praetirianer. who eatabliahes his practice m one loealliy and remum there for 
most of ius life, than for the d t a r y  practitioner. who mey move to many 
Lfferenf worldwide lmatms in the course of B twenty- 01 thntyyear d t a r y  
career. 

Let me make It very dear.  however. that I m not mying that any physician, 
d t a r y  or c~vhan,  should play to an audience aver the needs af the patient. First. 
I do not believe there is any need to Sseond, none of the state standards. other 
than maybe the Texas Statute, promde dstiuied guidance eoncemng the specific 
mformstion the physician must disclose m a particular cas8 Thus. the physician is 
uitimsteiy left to his or her best judgment in any went  Fmally. regardless of the 
standard employed. ceita~i exceptione allow the physman to t d o r  the d i d o s u r e  
to ht  the d w c d  nesda of each patient. 

Neverthdess. both the militarv and the e i d m  ohvaician. U s  any other . .  
reasonable person. have B nght toivlow whst the iaw genrmlly expects of them so 
rhat they can act aeeorhgiy .  Furthermore. a general knowledge of the iaw can 
effectively asslat the physician by helping him to document the how and why af 
the disdasure in such B m-er that the mtended auLencs can reach the  me 
coocius1on~ the physician reached Thls knowledge should. m turn heip the 
physician be more efficient and relieve s ~ m e  of the m e t y  about whether he or 
she 11 meelmg rbe r s q w m e n l s  of the law. 

"Cart- factors have Lhvs far alueided the d t a r y  from B multitude of 
informed consent lawsum Ons factor 1s the Femr doebrine, whleh preludsa suita 
by d i a r y  personnel against other employees of the mutar/  who were arrmg 
within the scope of their employment See Feres v United States, 340 U S  135 
119501 A recand factor IS the lack of unders lanhg of the operation of state Inw 
under the Federal Tart Cl-i Act by inexperienced piaultlffs attorneys Thvdly 
the informed conaent theory i o  B rdatively new legal theory See supra notes 46-57 
and accompanying text Fmdly, the f i t -  has only receniy ventured mto the 
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B. GENERAL INFORMED CONSENT 
PRO VISIONS 

1. Disclosure standards 

Army regulations impose no specified duty to provide any 
disclosure to, or to obtain any consent from, military personnel. A 
duty to obtain consent to medical treatment is implied from AR 
600-20's statement that  military members can be required to  
undergo certain medical procedures, even if they refuse to submit 
to the treatment.338 Disclosure is not routinely required, even by 
implication.33~ 

The nonmilitary patient provisions of Chapter 2, AR 40.3. are 
grossly inadequate. They show antiquation on their face by 
expressly providing for the concept of implied while at 
the same time virtually ignoring the physician's affirmative 
disclosure d ~ t y . 3 ~ '  The latter is the keystone of the informed 
consent doctrine. The former was an impartanr doctrine under the 
pre1960 cansent.to-medical.treatment the0ry .3~~ The only logical 

ferminafion of m e d d  care busmesa These cases generate subsimtral media 
atienrion and potentidy have rhr type of severe eonsequsnees capable of drawing 
large judgments 

"See AR 600.20. paras 5.30 through 5.31 AR 600.20, at  1-2 6-1 l l O 6  26 Aug 
19851. In general 

An Army member on active duty 07 active duty for trruning wdU 
usually be reqvired t o  submit ta medical care  considered neeesaary t o  
preserve his life. alleviate undue mifermg. 01 protect or  maintain the 
health of others. A commandvlg officer may order the haspifahation 
of any member of hla command or ardsr him to s u b m i  to B medical 
exammatian when mLeated Ths 1s done with the concurrence of the 
medical treatment fachtv commander. 

AR 600-20. para 5 29. AiChovgh Lhe regulation does nor specifically say B O ,  rhe 
basic concept supporting this forced medical m e  1s the "mherenr avlharrty of 
the commander to deny even consrirurianal rights m arder t o  provide for rhe 
health. mor& adety and weifare of the d t w  communlr) S r s  ~rns ia l iy  Greer 
Y Spoek, 4 2 1  U.S 628.  63840 119761. Cafeteria Re~fauisnr Workers Union Y 

McElroy. 367 C.S 6SS 889.94 119611 The eaneepts of mbfary readiness and 
national defense also f lare  h e a d y  y1 this pohey SBI X R  600-20 paras 
6-3ob~l l l~ l~fd l ,  5-31a. The soldie7 81 provided substantial due process through the 
use of a memcal hoard praceeding and several levels of rwmw So0 AR 40-3. chap 
I 

."This is not gwd m d e d  practice. nor is II acceptable from a public pohcy 
sfandpomc. even Lhough, *om a mvd habhry etandpomt, rmlitary members are 
prohibited from mmg the Urvred States under the Federal Tort Claims Act Sea 
Ferea Y UruLsd States. 340 U S  136 119501 

~ " A R  40.3, para 2.19b See el30 R Prasser. supra note 2 1  4 18. st 101-03, supra 
note 21 and accompmyvrg text. 

"'Ser sapm notea 36.57 and mompanymg text. 
"So. ~ u p m  note 26. Admttedly however the imphed eonisnr pro\~91on 1s sffl 

"Ad. considering Chat the botram hne m d cs%ei is the pmeuremenf of B uahd 
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conclusion that can he drawn from tlus is that an Army physician 
who seeks guidance from the Army regulation is operating on 
legal concepts that changed twentysix years ago! 

Paragraph 2.198, AR 40-3, provides that physicians "will 
counsel the patient or the consenting person as to the nature, or 
expected results, of the proposed procedure."343 No guidance or 
standard is provided to accompliah this nor is there any regula. 
tory requirement to disclose risks or alternatives to the proposed 
procedure. 

The current regulations generally provide for oral consent, 
although written consent is required in certain situations.344 
Standard Form 5 2 2 ,  Medieel Record-Request for Adminhstratian 
of Anesthesia and f.7 Performance of Operations and Other 
Procecures,946 is mandated on these occasions. and it is clear from 
the wording that the regulation is primarily concerned with 
documentation, i.e., evidence of consent. Indeed, the regulation's 
entire approach is directed toward obtaining a consent farm. not 
informed consent. 

Standard Form 622 indicates that the patient has been advised 
of the nature and purpose of the operation, the alternative 
treatments, the risks involved, and the possibility of camplica. 
tions. I t  also appears to give the physician carte blanche to do 
whatever he or she desires to do once the procedure begins.8'6 
Neither the form nor the supporting regulation provide any 
specific guidance on how these obligations and responsibilities are 
to be performed, however. 

The Army's separate provisions on termination of medical care 
do provide some specific information on when and how to 
approach the patient for a decision.3" But these directives fail to 
provide the health care practitioner with any specific guidance or 
standard 88 to the content of the patient-physician discussion. 

consent m treatment See supra notes 58-73 and accompanymg lei% 
."Agm, howwar the prov i~on  IS avned only at validatvlg the p a t ~ o n t ' ~  consent 

t o  medical treatment. There IS no requirement placed on the pract~tmner t o  obtsln 
an infarmed coment See 8 u p a  note6 340.42 and aecompanwg text. 

'-AR 40.3, p'a8 2.1% Lhrough 2-19-e. Paragraphs 2.19d and 2.19s also confsln 
language apeelt~caliy addressed t o  dental m d  psycharrr consent procedures. 1 will 
not sddreas specific problems relared to these areas. 

"'SF 522 b reprodvcsd infm as an appsndu LO this 8r t i c I~ .  
0.6Q"" .i ~*~ I_ 

AR 40.3, paras 19.8 chrough 19.7: E n d ,  DASG-PSQ Latter 119851, para 
3.4 
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2 Competency-In General 

Two-thirds of the Army's page and a half. nonmilitary patient. 
general consent regulation provides information relating to the 
legal capability of the person giving consent and the issue of 
proxy decisionmaking.34s At the beGnning of this Section, the 
regulation states, "Whether or not a person is legally capable of 
consenting will be determined by Federal Iaw.''3*Q Two Sentences 
later the regulation states. "At facihtiee in the United States, 
legal capability will be determined by the law of the State in 
which the facility is 

AR 40.3 states that, "[wlhen a judicial determmation of mental 

"'AR 40.3 para. 2-191 
"'Id But because of the En< doctnne there IS iirtle federal Ian which would 

apply m fhr msran~e Sea Erie R R  Ca v Tompkrni 304 I. S 64 76 119361. 
where the Court held that ''[ejxcept] m malhers governed b) the Federal 
Cansfmtlon or  by acta of Congress. the Ian t o  be appimd ~n m y  esse 1s the isw of 
the State There IS no federal general law Congress has no power to declare 
suhetantwe miss of common law applicable in a stme whether they be local  in 
then nature or 'general, he they commercial law, or part of the Is-, of torts ' 

Admitcedly. Ene LJ B divmi ty  case FTCA h~igaiion Is, on the ocher hand. 
presumed t o  be iederal ques lm iunsdietion even rhough ifate law forms the basis 
for the cause of action. Ser pnrioiiy C Wight  & K. Graham. Federal Practice 
and Proeedure. Evidence 5 5433 119301 $ i s  also Robmion Y Mlagavern 63 F.R D. 
79 1W.D Pa 19791 SLd the c o ~ r u  have not, and most iheiy rlll not. form any 

L law ~eparsce from the CansLifution or federal 
med consent Isw iconstilvtianal esse la- and 

federal abortion case8 limiting the authority of 
stales t o  mqura spousal or parental e m m ~  Apparently. the iegylation 1s talking 
about cases such a8 Akron Y Akron Cencer far Reproductive Health, Inc .  162 
C S 416 119831. Planned Parenthood A d n  v Ashcroft 462 US. 476 119831. and 
Bellotti v B u d .  443 C.S 6 2 2  119791 iplurahty upinmnl 
Contrary t o  the language in AR 40.3. the Court did not f o t d )  rule out parental 

or ~ p m s a l  consent requrrementi In Arhcmfi. the Court rumarmed the sstab- 
Xahed legal standards for mnority consent t o  s b o r t m  by clung Boiiotlb and 
quoting from Akmn Center for Re#mducnu# Hrvlth Speerfiedy the Court 
stated "A States rnferest m p~otecllng mmature minors will ausrain a requae- 
menl of a cansenl substitute. either parental or judreial I t  19 elear howerer. that 
'the State muat provide an alternative procedure whereby B minor may demon- 
strare that she 13 sufficiently msrwe  to  make the abortion decision herself. " 462 
U S  st 190-91 

The regulation refers Lo no other "federal l a d  and there 1% no general federal 
mformed consent la/*. There are B few other consriivtional eonrent CBIBI and B few 
statutes deahng with informed consent m l m t e d  c~~cumiLances. Ser Carey v 
Population Sew Inf'l , 431 U S  618 119771 (The Court held rhac pwenfal consent 
i s  not necesranly mqwBd for sale of coniraceptiieo fa those under 16 years 01 
age One could amume that prescriptions for cantrscepfiver would now be 
subsumed under the mature verws mmslure dmrinctmn p e l  our in Arheio/L.i: 36 
U S  C 8 4131 119621 lrequrrei informed canlent for certain Veteran's Admnisrra. 
tion memcal praslhefier and medical reaearch eases/, 10 U S.C I 980 119621 
lreqvlres mformed eonaenl m artvatiana in idvmg humans ~n experimental 
researehi. 

"'4R 40-3, para 2 IS/, me d s o  supra note 335 and accompm)mg rext 
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incompetency has been made, consent must be obtained from the 
person appointed by the courts to act for the incompetent 
patient."3&' No other guidance is given and the regulation does 
not question whether the court order includes medical 
decisionmaking, whether the incompetency still exists. or whether 
the order is legally sufficient. In the next paragraph, the general 
informed consent regulation provides that the advice of a legal 
officer be sought in eases where "a judicial determination of 
mental competency has not been made."ss2 Clearly, the regulation 
has these last two provisions reversed. The legal officer should be 
consulted concerning the cowt order lor a durable power of 
attorney or a living will), while the doctors should be tasked with 
determining competency in cases where the courts have not 
previously acted. 

There are no other provisions in the general informed consent 
regulation that deal with the general problem of determining 
competency. The termination of medical care provisions do 
provide definitions as to whether or not a patient is competent or 
incompetent,86J but even they fail to provide m y  criteria for 
determining whether or not the patient meets either of these 
definitions. 

3. Competency of Minors. 
Paragraph %19flIi, AR 40.3. provides that where there is no 

preemptive federal law, state law will prevail a8 to the capacity of 
a minor to give a valid consent. Where no law exists, such as 
overseas. or where no law prohibits consent by a minor, the 
maturity of the minor must be determined. If the minor is heid to 
be mature, then he or she must consent prior to the treatment.354 
Special attention is drawn to the minor's age, lwei of intelligence. 
and his or her understanding of the significance and seriousness 
of the proposed procedure. 

The regulation also provides that, if not prohibited by state 
law, parents may grant powers of attorney "to mature minor 
children to consent to care far themselves and other minor 

"'AR 40-3. PUB 2-19fiSI 
"'Id para 2.19,Wi. 
"'Both AR 40-3. pmar 19-2d through 19-2r. and E m . .  DASG-PSQ Letter 

119851, paras 2ef .  defme M incompetent patient as ''11 minor 117 years of a ~ e  and 
undsr and not emancipatedl . or mme0r.e who does not have the abllity to 
maion and deliberate auffieienlly wel l  about the choices mvolved." Both docu- 
ments mdicate that cenain "ma~uie" minors may ba competent. Id.: sea ais0 infm 
note 356 and ~eeompmying teat 

'"Id PUB 2 - 1 9 A l i  The ngvistion fails to mdieate who makes fhs d e l e d e  
twn 
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children of the family."355 This raises two questions. Firsr. which 
state's law applies, the one where the facility is located or the one 
where the power of attorney was executed? Second, who ulti. 
mately decides whether the child is mature enough to consent IO a 
particular medical procedure, the doctor or the parent? 

In the process of defining minority, the termination of medical 
care regulations indicate that a competent patient is one who is 
over 18 years of age or who 1s emancipated under State law.366 

Later, in the same paragraph, the regulation provides that minors 
aged fourteen to eighteen may also be competent if determined to 
be mature. No criteria IS given GO gauge maturity, not even a 
reference to the provisions previously disc~ssed.3~'  
4, Proxy Decisionmaking 

AR 40.3 provides that "[elxcept in an emergency. when a 
patient for some reason other than mental incompetency is unable 
to respond, the consent of the spouse or next of kin must be 
abtaind"a68 Several questions immediately come to mind. First, 
does the regulation agree that a spouse is not normally included 
in the term "next of kin?"3j9 Second, what happens to the 
mentally incompetent m an emergency? Third, how can the 
physician, in all eases, distinguish between a mentally incompe 
tent person and one otherwise unable to respond? 

Who is "next of kin?" The general informed consent regulation 
provides no general definition or evaluation criteria. The r e y l a .  
tion merely states that a person may not be furnished medical 
care without his or her consent or "[tlhe consent of a person 
authorized to consent an the patient's behalf according to local 
laws or the order of a court having jurisdiction over both the 
person and the facility concerned."aeo 

Concerning minor children, the general provisions provide that a 
"parent's consent will be required . .when it is determined that 
the minor's consent alone is not legally sufficient."361 Parents, in 

,',Id pars 2-19fl41 
'"AR 40.3, pun 19.2d, E n d ,  DASG-PSQ Leller 119851 para. Pe l e e  adso supre 

" S e e  supm note 351 and accompanying text. 
""1R 40-3, para 2-19PSi 
"'see aupm note 210 and accampangmg text. 
'-AR 40-3. p a n  2-1% through 2.19a121 
* I d  pma. 2-19p11 Intereiimgiy. rhr mgulalian confumes b) ~a) ing  that 

note 335 and ~ccompanymg text, supra nore 363 and accompanying text 

Even 
rn EBSBI where the minor's cansent alone 10 not legall?. sufiicienf, hn or her 
consent w d  be obrarned dong with the parent's consent. this will be done 
whenever the m o r  IS able to understand the iimiicance of the proposed 
procedure." Id What happens if B thlrreen-year-old understands the simiicance 
but rehms to conssnr" 
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turn, may authorize other persons to consent to medical care for 
their minor children.382 

The general regulation does not delineate who can act as proxy 
decisionmaker for an incompetent adult patient except to say 
that, in an emergency, "[ilf the spouse or next of kin cannot be 
reached, the question of authority or need for consent will be 
referred to the judge advocate or legal advieor."S6J The do-not. 
resuscitate IDNR) provisions has one proxy consent provision that 
states: "An incompetent may have no family or legal guardian 
and the treating staff may feel that  a DNR order is proper. If so. 
consultation should be undertaken with the chief of professional 
services and the ethics panel."n6' The withdrawal of life-sustaining 
treatment regulation has absolutely no provision for determining 
who is eligible to consent ather than various references to the 
ubiquitous "next of kin." 

Each of the termination of medical treatment regulations create 
an ethics panel. Unfortunately, the two regulatory provisions 
canilict with each other and, on the whole, are grossly inadequate. 
For example, the DNR regulation state% 

The ethics panel, convened on an ad hoe basis, will be 
composed of at  least two physicians, B nurse, a chaplain, 
and a representative of the local staff judge advocate. 
The panel exists for the patient, and in those situations 
where there may be some doubt concerning the propriety 
of a DNR order, the panel will be convened to help 
resolve the problem if there is a lack of concurrence by 
the treating physicians, or members of the family among 
themselves or with the treating physicians.38j 

The only other mention of the ethics panel in the DNR 
regulation states that if ''[aln incompetent patient [has] no family 
or legal guardian and the treating staff may feel that a DNR 
order is proper,. . , consultation should be undertaken with the 
chief of professional services and the ethics panel."3B1 The 
promulgators of the regulation have recognized the Commission's 

but refuses t o  consent' 
"'Id para. 2-19fl4I. 
"'Id para 2.19fl6l. Dependvlg on the definiuon af emergency, LL IS unhkely that 

there would be time to  get the Staff judge advaate's advice Thus the prori. 
sion is worthlsss 

"Id para 19-7b 
"'Id PUB. 19.2g 
"Id para 19.7b 
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concept of an ethics committees67 but have provided absolutely no 
guidance for ita operation. The resulting list of problems is almost 
endless. Who convenes the panel? What does it do? Is it a 
decisionmaking body or an advisory body. or both? Who can 
bring an issue before the committee? What are the procedural 
rights of the parties, if any? Must the panel reach a consensus or 
does it operate via majority vote? What should be the training 
and experience requirements far membership on the panel? What 
conflicts of interest U P  created for the panel members by the fact 
that the panel is supposed to operate in the patient's interest? Do 
all of the members have an equal vote? What happens if the legal 
representative votes no when the rest of the panel votes yes? 

The withdrawal of lifesupport regulation answers the question 
of who convenes the panel.3Bb But the regulation provides no 
additional guldance about the operation of the panel. Further. 
more, the makeup of the withdrawal of lifesustaining treatment 
panel is different than the DNR panel. Do the regulations 
therefore intend the hospital to have two separate ethics commit. 
tees? 

5. General Esceptions 

The general regulation defines emergency care as the "treat. 
ment of the patient8 with severe lifethreatening or potentially 
disabling conditions. . . necessitat[ing] immediate care to prevent 
undue suffering or loss of life."J6@ AS stated previously. the 
consent of the patient, spouse, or next of kin is apparently 
suspended in cases of emergency.sTo 

"'Id pars 19.1 See p n e m l l ~  Preaidenf'r Cammiasion, supra nore 202 
"'Paragraph Z i ,  E n d  Letter DASG-PSQ 119811. stares 

An Ethics Panel 1s a~ ad hoe advisory eomrmttee compased of 
individual8 from B rariety of disciphea hlemberhp iihould bp 
balanced, wulth no ivlglr mdividud. pmftssmn. 01 diseiphne domnac- 
mg the comrmttee. Committee membership may be dram from 
adminiitratwe medrcme nursmg pastoral care. social work or thr 
commumty. A representative of the local staff p d p  advocate w d ,  
however, be a member. This committee IS convened by the Cam- 
mvlder or Deputy Commander of Civlical Services lDCCSl m fhoei 
riluatmns where there is doubt concerning the propriety af withdraw- 
ing hfesusrmnmg treatment or whsre rhare 1s hragreemmr among 
the tresimg phpmana. members of the f d y .  or between the 
treating physicians and members of che famlly 

"'AR 40.3. Glossary. at 78 
""AR 40-3, pam 2-19flSi: see iupm note 368 and accompanymg fe l t ,  see also 

AR 40.3 p a r q s p h  19-7c where the do-not-resuscitate regvlatian states that ' ilnl 
rn emergency, time may not permi informng the NOK or legal guardan 01 
helpmg them t o  mahe a deeiaian. In these case8 treatment should ordlnarlly be 
even if no prior decision has been made to forego re iu~ci t s f lm " 
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None of the Army regulations discuss the therapeutic privilege, 
either directly or indirectly. This supports the conclusion that the 
Army does not currently require mandatory disclosuro of all the 
risks involved and thus has never entered the informed consent 
e m 3 7 1  

6. Special Termination of Medical Treatment PmuisionsSm 

The Army has recognized that, as a matter of policy,a7s DNR 
orders and orders withholding or withdrawing lifesustaining 
treatment may be written for those patients who are irreversibly, 
terminally iU,374 or who are in a persistent or chronic vegetative 
state.875 In the process, the Army has promulgated two conflict. 
ing regulations. Each of the regulations contain a vast mixture of 
policy and procedural directives. 

For example. the procedure of writing a DNR order may begin 
when the doctor concludes that the patient dl not benefit from 
resuscitation. Balanced against this are the requirements that  the 
physician justify and document his conclusion and that he gain 
the "concurrence of the patient or the next of kin (NOK) or legal 
guardian."3'5 The policy behind this is sound. A physician must 
be able to discuss openly all treatment alternatives, including 
termination of medical treatment. with the oatient. On the other 
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hand. the physician should be aware that the regulation does not 
give him a procedural license to give the patient or the family the 
hard sell simply because he or she believes the order to be 
justified.3” 

Another example of the problem of sorting out procedure and 
policy is shorn in paragraphs 19.2~ and 19-6c of AR 40.3. During 
the DNR process the attending physician must determne that the 
patient is irreversibly. terminally ill, or in a persistent or chronic 
vegetative state, Any terminal illness diagnosis must be verified 
by the chief of the service or the chief of professional 
The persistent or chronic vegetative state apparently needs no 
verification. With either diagnosis the result is the same: a DNR 
order i s  written. So why have a verification procedure only far the 
terminal illness diagnosis? 

Also, a DNR order requested by an irreversibly, terminally ill 
patient may be written before the chief of professional services is 
notified.a’Q What happens if the patient arrests before the chief 
has verified the diagnosis? Whether or not the attending physi. 
cian was correct, the verification policy has been thwarted. So, 
why have a verification of the terminal illness diagnosis? 

The reamn for the verification, in general, is to ensure that the 
patient is quahfied by diagnosis before a DNR order is written. 
Hence, bath the terminal illness and chronic vegetative State 
situations should require verification. and the verification process 
should be completed before the order is written. 

The mast questionable aspect of the current Army regulation on 
withdrawal of lifesustaining treatment is its obvious conflict with 
the Reagan administratron‘s policy relating to infants and the 
Child Abuse Amendments of 1984.3ao Clearly, the Army regula. 

*,42 U.SC $8 5101 07 1Supp. 111 190c1 The Amendments provide LhaL any 
wilhholdmg of nutrieron er hydration from I chlld under the age of 18 (01 rhe age 
speafied by e t a 8  ehlld piorecrron laws1 ~ o n ~ f i f u t e e  chlld negleerlmalLrestment Id 
B E102 See also C u d  Abuse and Neglect Prevention and Treatment Program 
N o t m  of R o o m e d  Rule Mshinn, 49 Fed. Rep. 40 101 119841 110 be codified at 45 
C . F R .  pt 13401 

The eonfrov~rsy concerning infants surfacsd with I n  IS Dn, 6 0  GV 8204-00 
ICu Ct, Manroe County. Ind Apr 1 2 .  19821, unf of mandamus dwnured sub 
nom Infant Doe Y Bsher So, 182-5.140 lInd Mav 27 19021 / c B % ~  mooled duo Lo 
lnfant s deathl. The ease caused a large pubhc oulery The Reagan admmatratron 
responded by declaring that it would withdraw federal financial support. pursuant 
to  the RehsbLrafion Act of 1973. 29 U S  C $& 701. 794 119821 from anv m e d d  
facllity fhal wilhheld from a .hanlcapp&&nt’ an) f r e~ tmenr  that would 
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tion is not valid concerning the withdrawal of nutrition and 
hydration from children under the age of 18. 

Most of the informed consent issues involved in the termination 
of medical treatment regulations have been previously discussed. 
I do not, therefore, intend to discuss the remaining policy 
directives contained in the termination of medical treatment 
regulations.8B' 

o r h a r d y  be provided co a nohandxspped mfant. Thus, the Baby Dm regula. 
f i ~ n s  wore promulgated. See Procedures Reisting to Health Cars for Handsapped 
Infants. 45 C.F R. 8 84.55 119851 See (1110 aupm note 226. Theae reByIationa have 
smce been d i d  mv&d on the basis that  the Rehabjltation Act of 1973 does not 
pramde statutory authority far then promuigatim Bowen Y American Hospdal 
A d n .  108 S C t  2101 119881 

"Thm  de IS Lmited to B dli~us(iion of c n i l  habdity There is also an 
unanswered erirmnal Isw question reistvlg LO the termmation of memcal irearment 
policy The Surgeon General of tho A m y .  and one or more of his dmlors, could 
caneeirsbiy be charged with murder 81 B result of lus h l i v e .  

The opening paragraph of both redations purparts ro implement the recommen- 
dations of the Presidents Comrmssian. See ivpm note 373 In the back of the 
Comrmasmn's rsport LS B letter from B former Surgeon General. dated December 
13, 1971. arderlng that m h u q  physmans not vnpiement local natural death acta 
in d t a r y  medical treatment f ~ c P u e s  The bas18 for tius letter wm a concam that 
mrlitary daelars could be charged with criminal homcide under either atate or 
federal law S i r  President's Comrmssmn, supm nob 202, BL 620.22. 

In Apid 1982, an attorney-physician challenged the 1977 letter on the basis of 
the patient's constitutional right of privacy The patlent's nght to refuse 
treatment, an e r m n e ~ w  e ~ n e l u ~ i o n  about the personal liablhty of rmlitary 
physicians and "eight major %ate c a u t  decision$'' whch had rscomed the tight 
of a third party to refuse treatment far an meampetent patient See id BL 522.27 
The physician also slrempted to prsuade  the Surgeon General to change the 
palicy because "lfleari of cnminal pmsecutlon are unwarranted " Id at 627. His 
b a r s  for this e ~ n c l u ~ i o n  wm8 that  there were no federal or rmlitary affennen 
& g u s t  " m m t m g  B sweide" and that y1 the 23 states that have a ~ c u t e i  ' g u s t  
a8imtmg wcide.  there are no reported pmseculions deaiing xith terminally di 
patrents and doctors. 

Does he want to be the fmf' Has thin attorney.physicm forgotten about the 
Ass ida l ive  Crime3 Act and other federal. rmhtary. and atate offenses against 
murder. unpremeditated murder. and manslaughter? Is he aware of the ''conduct 
preiudicial t o  the g o d  order and discipline of the w e d  foreel" offenrxa 
chargeable under Article 134 of the Uniform Code of M l t a r y  Justled Is bs aware 
of the problems vlvolved with federal jurisdiction over property and thst  states 
chat have not adopted such liberal \ i w s  on ~ermmcim of medical treatment 
m g h t  b able to. and m g h t  want to, bring criminal charges against the 
phyemanr? 

The writer was incorrect m hs e ~ n e l u ~ m n  Lhat diary doctori aould face 
pomonal c ~ u i l  habhty for then accmns 11 they failed t o  use termmalion of medical 
treatment procedures, and he was grossiy wrong in h a  assertion that  military 
doctori aovld not be personally responsible for cnminal actions brought against 
th.m .. .- 
IC IS unwlely from B praccieal standpoint that  d t a r y  d a t a r i  would now be 

charged under elfher d t a r y  or federal law. 8s B result of the eoncluaions of the 
President's Commission and the promulgation of the new t e r m a t i o n  of m d c a l  
treatment regulatmn. I am not so enre about thev avoiding state prasecution, a 
iu Barbsr Y Superior Court, 147 Cal. App 3d 1006, 196 Cal Rpli .  104 I19631 See 
supm nares 296-300 and accompanying text. Even though Doetors Barber and 
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VI. PROPOSED MILITARY REGULATION 
Enclosed as an addendum to this article is my proposed 

military regulation on informed consent and termination of 
medical treatment. Although the regulation is predominantly 
self-explanatory, I would like to discuss a few of the provisions. 

The directive is to be established at the Department of Defense 
(DOD) level because in dl lawsuits against a military physician 
cognizable under the Federal Tort Claims Act, the United States 
is substituted as the named defendant.3%2 Hence, uniform rules 
would greatly assist the Department of Justice in defending 
informed consent actions against the armed forces. Furthermore, 
there is no plausible justification for having separate rules in the 
different military departments. 

The directive creates the DOD Medical Disclosure Commis. 
s i o n ~ ~ 3  and individual facility ethics panels.Sa4 Both organizations 
are commonly interested in balancing the diverse interests of the 
various parties and establishing policies to protect all of these 
interests. Both bodies are intended to perform discretionary. as 
apposed to medical. functions.386 

The approaches taken by the panels and the commission differ. 
however. An ethics panel is not the ultimate decisionmaker. Also, 
an ethics panel's task will, in many cams, focus on an individual 
patient's problems. The Commission, on the other hand, is a 
decisionmaking body which will concentrate only on matters of 
general applicability. 

The addendum imposes an affirmative duty on the physician to 
make disclosure and sets the standard for that disclo~ure.~~E The 
new standard combines the lay standard and the professional 
standard (via the Medical Disclosure Commission) in an effort to 
equitably balance the interests of all concerned parties. One of the 
goals of this approach is to establish a military community 
standard that can be easily disseminated to all parties. This 
should eliminate many of the problems experienced by the states 
in their attempt to recognize and enforce the majority standard. 

In addition to being readily identifiable, the military standard 
Nqdl eventually avoided crvninal prosecutmn. they pad  B hsaw pme t o  defend 
the aefron. Sss s u p n  note 298 and aceampanyrng text. 

see 10 u s  c B 1089 11982,: me also supra note 58 
Inire addendum. para 38 
Id pars 31 
C i  supio notes 325-29 and accompanying text 
In@ addendum. para. 4b121 
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should require little, if any, expert testimony concerning the risks 
involved. Expert testimony an the nature of the ailment. nature of 
the procedure. alternative treatments, and probability of success 
will be restricted to what constitutes a proper diagnosis and 
treatment. i.e., medical practice. Legal and factual matters relat. 
ing to what constitutes proper disclosure and consent will be left 
to the judge.88' 

Until the Disclosure Commission can establish the military 
community standard for a particular procedure, the balance 
swings in favor of the patient. The physician is required to look at 
the situation from a reasonable patient's point of view and 
disclose that Information which a reasonably prudent lay person 
would want to know before making B decision to accept or reject 
the proposed treatment. Also, inasmuch 88 the lay standard 
appears to be more protective of patients' rights than the 
professional standard, it is likely that the proposed directive will 
meet the disclosure requirements of all of the states and the 
District of Columbia. This could be important if a federal court 
would for some reason hold that the proposed directive fails to 
qualify far the discretionary function defense. 

The directive requires that, in certain cases, the disclosure and 
consent be made in writing.368 Contrary to the current provision 
in AR 40-3,Ses the patient must provide written Informed consent 
in all termination of medical treatment cases. From a practical, as 
well as legal perspective. there is no reason for distinguishing 
between B patient signing an informed consent to terminate 
medical treatment and a patient signing an informed consent to a 
surgical procedure knowing that there is a very high probability 
that he or she may not live through the procedure. 

The therapeutic privilege is greatly restricted under the diree. 
tive.8so The standard for invocation of the privilege established by 
the proposed directive is based on the standard set out in 
Canterbury u. Spence.Jsl The directive's procedural requirements 
are a result of combining the procedural d e s  announced in 
Canterbury and Nishi u. Hartwell.3Q2 Again, this approach pro. 
vides some additional seeuritv that we will meet the reaiuirements 

"'There is no luw trial option under the FTCA See 28 C.S C. 0 2402 119821. 
'"lnim addendum. para 4bl2l!dl. 
"'AR 40-3, p'a 19-4. 
'aInW addendum, para 6c 
'"464 F.2d 172 !D.C. CUI, mrt. drniad 409 L.S 1084 119721 Sa# supm notea 

186-207 and ~ e e o m p a n p g  text 
"62 Haw 188. 473 P2d 116 li9lOi: me supm nates 186-207 and accompanying 

text 
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of aii of the states should the discretionary function defense fail. 

The directive's approach to the waiver exception may be the 
most controversial p r o ~ i s i o n . ~ ~ a  I t  is a pure policy statement and 
is based on a firm belief that, as a practical matter, waiver of 
&selasure wauid be more timeconsuming and potentially danger. 
ous than providing the disclosure. 

Patient competency is addressed in paragraph 6 of the directwe. 
Like the invocation of the therapeutic privilege. any finding of 
incompetence must be fully justified in writing by the primary 
physician. The evaluation criteria established by the University of 
Pittsburgh faculty members are incorporated in paragraph 6e.394 
Also. based on the previous discussion of de jure incompetence. 
the directive provides for a careful review of all court orders, 
powers of attorney, and living wills relating to guardianship of an 
incompetent patient.agi 

Competency of minor children is addressed in paragraph 6d. In 
accordance with the guidance provided by the Supreme Court,ae6 
the directive provides that any child under 17 years of age must 
ordinarily have the consent of a parent or guardian before any 
medical treatment will be provided Exceptions are made for 
routine and emergency care, ae defined by the regulation.387 The 
directive further provides that a minor may seek a determination 
from the facility commander. via the ethics panel, that he or she 
is mature enough to consent to the particular procedure or that 
the procedure is in his or her best i n t e r e ~ t . 3 ~ ~  This provision is 
much more restrictive and definitive than the current AR 40.3 
provision.39e 

The directive specifically defines who may provide informed 
consent on behalf of an incompetent patient.400 The directive also 
sets the standard by which the proxy is to act."ol Unless the 
physician has actual knowledge that the proxy is violating this 
standard, the proxy is solely responsible for his or her decision. 

Current Army regulations on DNR orders and withdrawal of 
lifesustaining treatment have been combined with the general 

"injm addendum para Ed 
' S e e  supra notes 139-71 and accompanying text  
'"See supra notes 111.43 and ~ecompanying text 
'*SOD 3upm "ole 349 
~ * ' l n f m  addendum, para Sdi21 
"'id PUB. 6d131. 
"'.a 40.3 para 2.191 see supra note 349 and aeeompanying rem 
' * i n / r n  addendum. pwa. i a  
' - i d  pma i e  
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informed consent procedures and set out in parapaph 8 of the 
directive. Additional procedural requirements are provided in 
paragraph 8d to include, as a policy matter, certification of the 
diagnosis and prognosis by the Deputy Commander for Clinical 
Services or the Chief of the Medical Department. 

Paragraph 8e was added to handle withdrawal of consent in 
termination of medical treatment eases. Current Army regulations 
have no similar provision. 

VII. CONCLUSION 
I set two primary goals before I began to write t h s  article. 

First, I wanted to succinctly demonstrate the extreme diversity 
and complexity of the informed consent doctrine, as seen from the 
eyes of a federal officer. Second, I wanted to examine the current 
military informed consent regulations and preSent a workable 
proposal for change. 

The law surrounding the issue of informed consent is extremely 
diverse and complex. Such a body of law is presently antagonistic 
to the military health care system due to the frequent rotation of 
military health care practitioners, the lack of training. and the 
lack of any real guidance or protection in the current regulations. 
As a result, military health care practitioners are not currently 
providing their patients with their informed consent rights. 
Consequently. it is only a matter of time before the military will 
be faced with many undefendable informed consent cases. 

The need for change is obvious. The only question is. What 
should be done to correct the situation? Realistically, there are 
only two alternatives. 

The first alternative would be to establish a regulation which 
would inform military doctors and hospital commanders about the 
law of each state. In theory this would provide the doctors with 
the information they need to fulfill their mission and would 
provide patients with their rights. But, given the extreme 
diversity and complexity of state informed consent law. such a 
regulation would be too cumbersome to maintain and too difficult 
and time-consuming to be used effectively. Health care practition. 
ers would ignore the regulation in the same way they presently 
ignore state law. Most importantly, this type of regulation would 
fall to provide the uniformity needed by the armed forces to 
quickly, effectively. and economically (in terms of money and 
resources1 train their constantly rotating staff of military medical 
personnel. 
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The second alternative IS the moat logical. The armed farces 
should adopt a uniform military informed consent directive. This 
directive should provide one standard to be applied by all rmlitary 
health care practitioners, regardless of where they are assigned. I t  
should also provide physicians with the information they need to 
perform their mission and calm their apprehensions. Most impor- 
tantly, it should protect the rights of patients to participate fully 
and intelligently m the decisionmaking process. The proposed 
directive contained in the addendum to this article meets all of 
these requirements and, as an additional benefit, provides a 
means by which we can minimize potential tort liability against 
the United States. 
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ADDENDUM 
Proposed Department of Defense Directive 

1. Authority and Mandate. 

This directive supersedes all other directives, instructions 
and regulations promulgated by the Department of D e  
feme and the military departments concerning informed 
consent. dwnot-resuscitate orders, and removal of life 
sustaimng equipment. The directive shall be implemented 
in all Department of Defense medical treatment facilities 
worldwide No local supplementation or modifcotion is 
authorized. This directive is expressly designed to pre- 
empt the operation of state and local law in military 
medical facilities operating within the United States. 
Therefore. where state or local law conflicts u i th  provi. 
sians of this Directive. this Direenve takes precedence 
Properly ratified treaties and international agreements 
may preempt the operation of this Directive in overseas 
facilities. 

2. Definitions. 

a. Consent, as opposed to informed consent, means the 
patient's agreement to the suggested procedure. 

b. Disclosure means the legal duty to fully inform the 
pacient, or the person authorized to give consent, of the 
nature of the patient's ailment, the alternative methods 
of treatment. the nature of the proposed treatment, the 
probability of success. and the incidence and severity of 
the risks. 

c. An emergency exists if  

Ill The patient is suffering a severe lifethreatening or 
potentially disabling condition which requires immediate 
care to prevent 103s of hfe. loss of limb or permanent 
disfigurement; or 

12) The patient urgently needs medical treatment to 
prevent a life-threatening or patentidly disabling condi- 
tion from developing, the patient is incompetent, as 
defined in this regulation. and the consent of a proxy 
decisionmaker cannot be reasonably obtained. 

d. Informed consent means that the patient. or rhe 
person authorized to give consent. has agreed to a certain 
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procedure after having been fully informed of the nature 
of the patient's ailment. the alternative methods of 
treatment, the nature of the proposed treatment, the 
probability of success, and the incidence and severity of 
the risks. Informed consent consists of two elements- 
disclosure and consent. 

e. Routine care. 

Ill Routine cepe consists of procedures that .dl reason. 
able patients are familiar with. to include knowing the 
benefits, reasons. risks and alternatives of the procedure. 
such as: 

(ai Routine physical examinations. 

(b! Routine laboratory tests and xmys .  

(c) Hygienic care. 

Idi Preparatory nursing procedures. 

(el Administration of over.the-counter medications 
such as aspirin, Tylenol, Actifed, etc. 

(2) Routine care does not include: 

(ai Any surgical procedure, regardless of simplicity. 

(bi Termination of medical treatment 

IC! Administration of any prescription medication. 
regardless of how commonly used by the medical commw 
nity. This indudes medications that the patient may have 
previously used but may not have used in combination 
with other medications now being administered. 

f. The primary physician is the physician who directly 
performs a procedure. If no physician is directly involved 
in performing the procedure, the primary physician is the 
physician who ordered that the procedure be performed. 
If more than one physician is directly involved with the 
procedure. the physician having the most contact with 
the patient is the primary physician. 

g. Shall and w l l  are used in this directive in their 
imperative sense. 

3. Responsibilities. 

a. Medical facility commanders are ultimately responsible 
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for ensuring that all personnel are thoroughly trained 
concerning the provisions of this directive and that the 
provisions of the directive are strictly followed. Absent a 
valid court  order to the contrary,  the facility 
commander's decision on any matter covered hy this 
directive is final. The authority given to the commander 
under this directive shall not be delegated to anyone 
except a properly designated acting commander 

h. The primary physician is ultimately responsible for 
insuring that the requirements contained in t h x  directive 
are met for his or her particular patient. 

4. General Informed Consent Rules. 

a. Except as stated m paragraph l a i l l  below, all compe. 
tent patients. military and civilian, have the legal and 
moral right to refuse medical treatment at  any time, even 
if it is life-saving. 

(1) Under certain limited circumstances, military per- 
sonnel may be required to accept medical care, with or 
without their consent. See AR 600-20, Section 111. This 
does not relieve the primary physician of his or her duty 
to provide disclosure to the patient. or the person 
authorized to give consent. 

b. Except as stated in paragraph 4alli above and para. 
graph 5 ,  below, no medical treatment will he performed 
on any person until such time as they have given their 
informed consent. Informed consent consists of two 
elements, each of which must be hlly complied with. 

11) Disclosure. The primary physician shall disclose to 
the patient, or the person authorized to give consent, all 
material information which a reasonably prudent patient, 
in the same or similar circumstances, would want to know 
before making a decision to accept or reject the proposed 
treatment. At a minimum, the following information will 
be d idosed .  

( 8 )  Information about the nature of the ailment: 

ib! Alternative methods of treatment: 

lei Information about the nature of the proposed 
treatment; 
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Id) The probability of 8ucces6 of the proposed treat. 
ment; end 

iel The incidence and severity of risks associated with 
the proposed treatment. as fallows: 

Ii) The procedures listed in Appendix A require 
disclosure of the risks and hazards contained therein to 
the patient or the person authorized to give consent. 

lii) The procedures listed in Appendix B require no 
disclosure of risks or haards .  

(iiil If the proposed procedure is not contained in 
Appendix A or Appendix B, the physician aill determine, 
based on a national medical standard, what risks and 
hazards are associated with the procedure. The physician 
will then disclose all such risks which B reasonably 
ptudent patient, in the same or similar circumstances, 
wouid want to h o w  before making a decision to accept 
or reject the proposed treatment. 

livl If Appendix B applies, and no disclosure of 
risks or hazards is required, the other disclosure require. 
ments listed above will be provided to the patient or the 
person authorized to give consent. 

IO Disclosure will be made in terms which are easily 
understood by the person authorized to give consent. 

Igl Written disclosure will be made and recorded on 
the form shown at  Appendix C for all procedures listed in 
Appendix A and for all eases involving the termination of 
medical treatment. The form, when signed by the patient 
or the person authorized to give consent, will constitute 
prima facie evidence that the informed consent require- 
ments have been completed. 

Ihl Oral disclosure is permissible in all other situa- 
tions. However, to the maximum extent possible. narra. 
tive summaries, progress notes, hand.drawn pictures 
shown to the patient, ete., will be included in the 
patient's chart as evidence of compliance with this 
directive. 

12) Consent. Although consent may be implied in cer. 
tain situations, the primary physician and assisting 
personnel should, to the maximum extent possible, deter. 
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mine that the person giving consent has affirmatively 
agreed to the proposed procedure. Furthermore, consent 
to the procedures listed in Appendix A and to termina. 
tion of medical treatment must be made in writing by the 
person authorized to give consent, 

5 .  Exceptions to the General Rules. 

a. Consent and disclosure requirements are totally sus. 
pended in all cases requiring emergency care, as defined 
in paragraph 2c of this directive. 

b. Therapeutic privilege 

11) As stated in paragraph 6a below, all patients are 
presumed competent to make their o m  decisions. All 
patients are also presumed capable of receiving all of the 
disclosure mandated by this directive without detriment 
to their condition. The primary physician must fully 
justify any decision to the contrary m writing and place a 
copy of the justification in the patient's chart. In no c a ~ e  
will tho therapeutic priuilege be used merely to substitute 
the physician's judgment fop the patient's 

(21 If the primary physician determines that the patient 
would become so ill or emotionally distraught on disclo. 
sure of certain information as to foreclose a rational 
decision, or complicate or hinder treatment, or cause 
psychological damage to the patient. the physician shall 
obtain an informed eoment  from the person authorized to 
give consent bee para. 71, rather than from the patient 
Nevertheless, to avoid a traumatic reaction by the patient 
upon implementation of the procedure, the primary physi. 
cian shall. if at all possible, disclose all nonsensitive 
information to the patient and obtain the patient's 
agreement. 

d Waiver. 

(1) Except in an emergency, as defined in this directive, 
a patient cannot waive consent. He or she must either 
agree to the procedure or reject it. Although the patient 
may legally waive disclosure. a valid legal waiver would 
require that the physician stop the m e l d  treatment 
process. and begin a legal discourse to advise the patient 
of his or her legal rights concerning informed consent. 
before the patient could "knowingly and voluntarily" 
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waive the right. This is not practical or wise. Therefore, 
waiver of disclosure is not recognized as an exception to 
the general rules listed in paragraph 4 above. 

121 If, for some reason, a patient should indicate that 
he or she does not desire disclosure, the primary physi- 
cian shall indicate that the information is in his or her 
best interest and continue with the process of obtaining 
an informed consent. 

13) For cases involving waiver by proxy decisionmak. 
era, see paragraph 7c below. 

6. Patient Competency 

a. Except for minors. all patients are presumed compe- 
tent to make their awn decisions concerning their medical 
care. 
b. The primary physician is responsible for determining 
the competence of his or her patients. Any finding of 
incompetence must be fully justified in witing. A copy of 
the writing will be placed in the patient's chart. This 
ezception will not be used merely to substitute the 
physician's judgment for the patient's. 

c. In determining the competence of an adult patient, the 
primary physician shall consider the following criteria: 

11) Any court order declaring the patient incompetent 
shall be referred to the local staff judge advocate for legal 
review. In addition to sufficiency of jurisdiction. etc., the 
staff judge advocate shall closely review the court order 
to see if it appears that the court intended to include 
medical decisionmaking in the powers of the appointed 
guardian. If medical decisionmaking does not appear to  
be included in the court order, the staff judge advocate 
should so advise the guardian who, in turn, can elect to 
obtain clarification from the court. In the meantime, the 
primary physician will not consider a nonspecific order 
as  conclusive proof of incompetence. Rather. it shall be 
considered along with the following factors. 

1'21 The physician must determine if any general quali- 
ties, such as severe intoxification, active psychosis, severe 
mental retardation, unconsciousness. or senility are 
present which, in turn, affect the patient's ability to give 
informed consent. 
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131 In the couree of conversation with the patient about 
hie condition the physician should also be alert to specific 
medical decisionmaking factors such as: the patient's 
reluctance or inability to reach any decision about his 
care; the patient's inability to engage in a rational 
decisionmaking process: the patient's expressing a totally 
irrational decision; or the patient's inability to campre- 
hend the information disclosed. 

141 With the exception of a valid, specific court order, 
none of the factors listed in paragraphs 6c!ll-i31 out. 
weighs any other factor. and no factor listed in paragraph 
6d31 shall justify a findmg of incompetence by itself. The 
primary physician shall evaluate the totality of the 
circumstances and, using these factors a3 evaluation 
criteria, justify any finding of incompetency in writing. A 
copy of the writing will be placed in the patienrs chart 

d Minors. 

!I) Persons under the age of 17 are presumed to be 
incompetent to consent to any medical treatment other 
than routine care. ea defined in this directive. 

121 Except as provided below. na person under the age 
of 17  shall be provided any medical care, other than 
routine or emergency care, without the informed eonsent 
of a parent, guardian or other person authorized to give 
consent. 

131 On a case by case basis, persons under the age of 17  
may seek a determination from the hospital commander, 
via the ethics panel. that they are mature enough to 
consent to the proposed treatment, or that the treatment 
is otherwise in their best interests. The ethics panel must 
recommend that the commander approve or deny the 
medical treatment based upon findings that the minor is 
mature enough to consent to the procedure; the treatment 
is in the best interests of the immature minor; or the 
treatment is not m the best interests of the immature 
minor. 

7. Proxy Decisionmakers ii.e.. person authorized to give condent 
for an incompetent patienti. 

a. The following persons, listed m order of priority, are 
authorized to give informed consent, on behalf of m 
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incompetent patient, to all medical treatment procedures. 
to include termination of medical treatment orders. 

111 Court appointed guardian. But ~ e e  paragraph 6eili 
above. 

12) Person designated by the patient in any of the 
following documents, in order of priority. 

(a) Living will. 

lhl Durable power of attorney. 

( e )  "Next of kin" designated by active duty military 

131 The patient's spouse lunless estranged from the 

(4) The patient's adult children. 

( 5 )  Parents. 

(61 Brothers or sisters. 

171 Close friends who have resided with and cared for 

18) Other relative by blood. 

19) Other relative by marriage. 

member on his or her DA Form 93. 

patient). 

the patient far at  least the preceding 1 2  months. 

b. The documents listed in paragraph 7al2)ia) and 7ai2)(h) 
above shall be reviewed by the staff judge advocate for 
legal sufficiency before informed consent may be obtained 
for any procedure, especially termination of medical 
treatment. In urgent cases where the staff judge advocate 
or hospital judge advocate is not reasonably available, the 
administrative officer of the day Hill notify the military 
police to contact the on-eall judge advocate. 

C. As is the ease with the patient,  the proxy 
decisionmaker is not entitled to waive his or her right to 
dmlosure under this directive. If the person authorized 
to give consent refuses to fully participate in the in. 
farmed consent process, the next person on the list will 
be contacted for his or her informed consent. Only 
parents and legal guardians of immature minors may 
authorize someone else to exercise their right to give 
informed consent. This must he done via a properly 
executed special power of attorney. 
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d. Any questions concerning the proxy decisionmaker 
shall be referred to the medical facility commander. via 
the ethics panel. Absent a valid court order to the 
contrary and based upon the ethics panel's findings and 
recommendations, the commander may, for goad reason 
and in the best interests of the patient, alter the priority 
list contained in paragraph l a .  The commander will 
record his reasoning for altering the pnority list in the 
patient's chart. 

e. Proxy decisionmaker's responsibilities and authonty. 

(11 In all eases except those involving minor children 
(to include the termination of medical treatmenti, proxy 
decisionmakers should be informed that they are required 
to act in accordance with the actual desires of the 
patient. if these desires can be established. In ather 
words. they are to substitute the patient's judgment for 
their own and act accordingly Proxy decisionmakers 
must therefore strongly consider any statements or 
beliefs expressed by the patient while he or she WBS 
competent. 

12) If the proxy decisionmaker 1s not reasonably able to 
ascertain the patient's actual desires. and the patient is 
not  qualified for termination of medical treatment under 
paragraph 8 below. the proxy must objectively and 
reasonably consider whether the risks of rhe proposed 
treatment substantially outweigh the benefits to be 
gained. 

131 If the proxy decisionmaker is not reasonably able to 
ascertain the patient's actual desires. and the patient is 
qualified for termination of medical treatment under 
paragraph 8 below. the proxy must objectively and 
reasonably consider whether the net burdens of a pro. 
longed life substantially outweigh any physical pleasure. 
emotional enjoyment, or intellectual satisfaction thar the 
patient may still be able to derive from life. 

(41 Although the pnmary physician must advise the 
proxy of these standards, the responsibility for following 
the standards is ultimately on the proxy decisionmaker. 
The primary physician should inquire, and subsequently 
document in the patient's chart, the basis for the proxy 
decisionmaker's decision. If is physician has actud know]. 

92 



19811 INFORMED CONSENT 

edge that the proxy's decision is wntrary to the patient's 
desires, the physician shall contact the ethics panel for 
assistance in resolving the conflict. 

8. Termination of Medical Treatment-Policies and Special Proce 
dures. 

a. Termination of medical treatment includes denot- 
resuscitate orders as well as withholding or withdrawing 
lifesustaining treatment. Furthermore, the phrase in. 
dudes medical procedures or interventions, such as intra. 
venous therapies and gavage feedings, which serve only 
to artificially prolong e qualified patient's death. Medical 
interventions necessary to alleviate pain are not consid- 
ered lifesustaining treatment. 

b. A qualified patient is a patient diagnosed and certified 
as being afflicted with an irreversible, terminal condition 
or as being in a persistent or chronic vegetative state. 
The diagnosis will be made by the patient's primary 
physician linterns and residents excludedl and certified by 
the Deputy Commander for Clinical Services IDCCS) or 
the Chief of the Medical Dspartment. 

( I )  An irreuersible, terminal condition is a progressive 
disease or injury known to terminate in death for which 
no additional course of therapy offers any reasonable 
expectation of remission from the terminal condition. 

12) A persistent or chronic uegotetiue state is a chronic 
state of diminished consciousness resulting from a severe, 
generalized brain Injury in which there is no reasonable 
possibMty of improvement to a cognitive state. 

e. General policies. 
(1) An order to provide lifesustaining treatment, to 

include cardiopulmonary resuscitation, is a standing or- 
der. If there is any conflict or disagreement as to the 
diagnosis, prognosis, or informed consent of the patient 
or person authorized to give consent, life-sustaining 
treatment will be continued. 

I21 Due to the provisions of the Child Abuse Amend- 
ments, 42 U.S.C. $8 5101-07 119831, and the Procedures 
Relating to Health Care for Handicapped Infants. 45 
C.F.R. 8 84.55 (19851, food and water, provided via 
spoon, IV, nasogastric (NGI tube, or any other means. 
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will not be withdrawn or withheld from any patient under 
the age of 18. 

(3) All DOD medical facilities are committed to sup 
porting and sustaining life when it is reasonable to do so. 
Nevertheless, lifesustaining techniques and the applica. 
tion of medical technology may not, in all ca8es, cure a 
patient's disease or disability or reverse a patient's 
condition. Some patients who suffer from a terminal 
illness or a persistent or chronic vegetative state (Le., 
qualified patients) may reach a point where continued or 
additional treatment is not only unwanted by the patient 
but medically unsound. In such cases, medical treatment 
does not prevent death but merely defers the moment of 
its occurrence. The primary physician and the Deputy 
Commander for Clinical Services, or Chief of the Medical 
Department. must decide whether continued efforts con. 
stitute a reasonable attempt at  prolonging life or whether 
the patient's illness has reached such a point that further 
intensive, or extensive. care i~ merely postponing the 
moment of death that is otherwise imminent. Such 
choices me not always easy. When the physician finds the 
patient's preference to be morally unacceptabie and is 
unwilling to participate in carrying out the choice, he or 
she should transfer responsibility for the patient to 
another physician. No questions will be asked and no 
comments will be made. 

(41 Because of its pave  nature and consequences, a 
termination of medical treatment decision should only be 
made under conditions that permit consultation and 
reasoned decision. The patient, or pereon authorized to 
give consent, shall not be pressured to make a decision. 

(51 A termination of medical treatment order does not 
affect other treatment decisions. Specific attention should 
be paid to making respecthi. responsible. competent care 
available for patients who choose to forego life-sustaining 
therapy. Therefore, orders for supportive care shall be 
written separately. All efforts to provide comfort and 
relief from pain will be provided. 

(61 Neither the use of lifesustaining treatment. to 
indude the use of mechanical support equipment. nor 
termination of that  treatment is considered to be extraor- 
dinary medical practice. Rather, both actions are part of 
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the physician's ordinary medical practice. As such, the 
physician should feel free to approach the patient, or 
pezson authorized to give consent, concerning termination 
of medical treatment. Special care should be taken. 
however, not to apply any pressure on these individuals 
to accept a termination of medical treatment order. 

d. All of the informed consent provisions set out in 
paragraphs 1-7 of this directive are applicable to termina. 
tion of medical treatment cases. Additional procedural 
requirements for termination of medical treatment cases 
include: 

ill No order terminating medical treatment shall be 
written or entered into effect until the DCCS or Chief of 
the Medical Department has completed the certification 
of the patient18 diagnosis and prognosis. 

12) An order to terminate medical treatment will he 
entered by the primary physician in the Doctors Orders 
section, timed. dated, and signed iegihiy. Documentation 
in the Pmgress Notes section will include: 

(8) A description of the patient's medical condition 
corroborating the prognosis, including reference to any 
consultations relevant to the decision to terminate medi. 
eal treatment. 

lb) A summary of discussions with the patient or 
person authorized to give consent, ethics panel members, 
OT any other person, concerning the medical prognosis 
and the termination of medical treatment. 

le) The competency status of the patient and the 
hasis for any finding of incompetency. See paragraph 6 
above. 

Id) The authority upon which the final decision is 
based le.g., informed consent of patient or person author. 
ized to give consent or a court order). Summarize any 
input received from the ethics panel or facility cam. 
mander. Include a legible copy of the consent form signed 
by the patient or the person authorized to give consent. 

(3) The primary physician will promptiy notify person- 
nel who are responsible for the patient's care, particularly 
the nursing staff, ahout the decision to terminate medical 
treatment. A competent patient should also be asked if he 
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or she would like the physician to contact any other 
person, such as a legal assistance officer (for a will or 
durable power of attorney) or the chaplain. 

14) The primary physician will inform the patient uf the 
contents of paragraph 8dl51 below and then ask the 
patient if his or her family should be immediately 
informed of the order. If the patient desires, the family 
will be so informed but will not be allowed to override the 
decision of the patient. If a competent patient requests 
that the family not be involved in, or immediately 
informed of, the decision, the patient's request for confi- 
dentiality will be documented in the medical record and 
honored until such time as the patient becomes incompe- 
tent. 

15) The person authorized to  give consent will be 
automatically informed of the order once the patient 
becomes incompetent to act on his or her o w n  behalf. 
This is necessary to allow the authorized person to 
properly perform their duties BS proxy decisionmaker. See 
paragraph 7e above. In no case, however, will a eompe. 
tent patient's informed consent to terminate medical 
treatment be overturned after he or she becomes incompe. 
tent unless ordered by the facility commander or a valid 
court order. or unless there is positive reason to believe 
that the patient's choice would have changed due to a 
change in the medical circumstances. 
e. If a competent patient withdraws his consent to the 
termination of medical treatment order. the senior nurse 
in charge of the ward will immediately cancel the 
termination order and notify all nursing personnel that 
the standing order far life-sustaining treatment is still in 
effect for that patient. The senior nurse will immedmtely 
contact the medical officer of the day, the primary 
physician, or the DCCS, and the chief nurse, in that 
order. If the person authorized to give consent indicates 
that he or she wants to withdraw the consent, the senior 
nurse will cheek the chart to see who originally consented 
to the order. 

( I )  If the person requesting the withdrawal was the 
person who originally consented to the order, the senior 
nume should follow the step8 listed in paragraph 7e 
above. 
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(2) If the patient consented while competent, or if the 
patient is still competent, the order shall not be canceled. 
The senior nwse will. instead, immediately contact the 
personnel named in paragraph 7d above. 

9. Role of the Ethics Panel. 

a. The ethics panel, as a body, is a member of the facility 
commander's personal staff. In general, the mission of the 
ethics panel is to assist the medical facility commander in 
his responsibility of ensuring that the requirements of 
this directive are met. The ethics panel's mission includes 
education, development of policies and guidelines, and 
consultation and review. The ethics panel is an advisory 
body, not a decisionmaking body. 

b. The ethics panel will consist of eeven to nine members, 
including, as a minimum, a staff physician from the 
department of medicine, a staff physician from the 
department of surgery. a psychiatrist or psychologist. a 
judge advocate. a chaplain, a representative of social 
work services or community health, a nurse (preferably 
from one of the medical wards), and a nonmedical. non- 
legal, civilian employee. The senior military member will 
act as president of the ethics panel. A quorum ithree 
fourths of the members1 must be present at all meetings. 
A judge advocate must participate in aU reeommenda. 
tions presented to the commander. The influence of 
superiority of rank or profession will not be employed in 
any manner in an attempt to control the independence of 
the members in the exercise of their own personal 
judgment. NO rating official will give an unfavorable 
rating or comment regarding any member of the panel 
because he or she zealously presented his or her views 
during ethics panel meetings. 
c. Ethics panel members will meet to investigate. discuss 
and recommend action concerning all ongoing informed 
consent problems raised by the commander, any patient 
(to include minors seeking a maturity determination), any 
employee of the facility, any member of the patient's 
immediate family, or any member of the ethics panel. 

d. No party has an absolute right to appear before the 
ethics panel. Nevertheless, the ethics panel is encouraged 
to take personal statements from interested parties. Such 
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statements will be summarized in the ethics panel's 
reports. 
e. Because time is of the essence in most cases. duty as a 
member of the ethics panel takes precedence over all 
other nonemergency, nonurgent medical situations, as 
defined by this directive. unless specifically ordered by 
the medical facility commander. Duty as a member also 
takes precedence over all nonmedical duties except courts- 
martial. unless OtherwiBe specifically ordered by the 
general courtsmartial convening authority. 

I. The ethics panel should attempt to present a consensus 
opinion to the commander. If a consensus cannot be 
achieved, the majority opinion will be presented 8s the 
ethics panel's recommendation. Nevertheless, all dissent. 
ing opinions must be completely and accurately presented 
to the commander, especially those involving a medical or 
legal dissent. The ethics panel's findngs. recommend* 
tions and dissenting opinions will be presented only to 
the facility commander. 

10. Role of the DOD Medical Disclosure Commission 

a, The Department of Defense Medical Disclosure Com- 
mission is created to determine which nsks related to 
medical care and surgical procedures must be disclosed to 
persons authorized to give consent. 

b. Operation of the Disclosure Commission is the respon. 
sibility of the Assistant Secretary of Defense for Health 
Affairs. A representative of that office will act as 
president of the Disclosure Commission. 

c. The Disclosure Commission will consist of seven 
members: the president, three mlitary physicians /one 
from each of the military departmentsi, a military judge 
advocate (to be selected alternately from each of the 
military departments and the Marine Corpsi. an attorney 
from the DOD General Counsel's Office. and a nonmedi. 
eal, nonlegal, civilian employee of the Department of 
Defense. Other than the president. no member should 
serve less than two, nor more than four. years on the 
Commission. 

d. The date. time, place and duratmn of the Disclosure 
Commission's meetings will be determined by the president. 
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e. The Disclosure Commission is a decisionmaking body. 
The Commiesion's decisions will become effective 120 
days following publication of its report unless specifically 
vetoed by the Assistant Secretary of Defense far Health 
Affairs or the Secretary of Defense. 

f. The Disclosure Commission's decisions will be based on 
moral and ethical considerations as well as legal and 
medical considerations. The Commission is required to 
issue policy decisions that address the best interests of 
the patients as well as the best interests of the Depart- 
ment of Defense and the United States government. The 
influence of superiority of rank or profession will not be 
employed in any manner in an attempt to control the 
independence of the members in the exercise of their o w n  
personal judgment. No rating official will give an unfavor- 
able rating or comment regarding any member of the 
panel because he or she zealously presented his or her 
views during Disclosure Commission meetings. 

g. The Disclosure Commission is specifically tasked a8 
follows: 

11) The Commission shall identify and make a thorough 
examination of all medical treatments and surgical proce 
dures in which military health care providers may be 
involved in order to determine which of those treatments 
and procedures require disclosure of risks to the patient 
or person authorized to give consent. 

121 The Commission shall prepare separate lists of those 
medical treatments and surgical procedures that do 
require disclosure of risks and those medical treatments 
and surgical procedures that do not require disclosure of 
risks. For those treatments and procedures that do 
require disclosure the Commission shall also establish the 
degree of disclosure required. 

13) Lista prepared under paragraph IOg(2) above will be 
published in the Commission's written report and for- 
warded through the Assistant Secretary of Defense for 
Health Affairs to the Secretary of Defense. If not vetoed, 
the lists will be published 88 a permanent change to this 
directive IAppendices A and B! within 120 days of the 
date of the Commission's report. To allow for a complete 
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distribution of the change worldwide, the minimum effec. 
live day of implementation of a!l military medical facili. 
ties will be 60 days afrer the date of the change to this 
directive. 

141 The Commission will review national informed con. 
sent trends and change the body of this directive, as 
needed. 
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Appendix A To Addendum 
The following treatmsnts and procedures require disclosure of the 
designated risks and hazards by the physidan or health care 
provider t o  the patient 01 psrson authorized t Q  consent for the 
patient. 
1. Anesthesia. 

1. Epidural. 

dix C. rule 601.31. 
a. Risks are enumerated in the informed consent form lAppea. 

2. General. 
a. Risks are enumerated in the informed consent form (Appen- 

dix C, d e  601.31. 

3. spinal 
a. Risks are enumerated in the informed consent farm IAppen- 

dix C, ru le  601.3). 

11. Cardiovascular system. 
(No procedures assigned at  this time.) 

111. Digestive Bystem treatments and procedures. 

tion. 
1. Cholecystectomy with or without common bile duet explore.. 

a. Pancreatitis. 
b. Injury to the tube between the liver and the bowel. 
e. Retained stones in the tube between the liver and the 

d. Nmowing or obstruction of the tube between the liver and 

e. Injury to the bowel andlor the intestinal obstruction. 

bowel. 

the bowel. 

IV. Ear treatments and procedures. 

1. Stapedectomy. 
a. Diminished or bad taste. 
b. Total or partial loss of hearing in the operated ear. 
e. Brief or langstanding dizziness. 
d. Eardrum hale requiring more surgery. 
e. Ringing in the ear  
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2. Reconstruction of auricle of ear for congenital deformity 01 

a. Less satisfactory appearance compared to possible alterna. 

b. Exposure of implanted material. 
3. Tympanoplasty with mastoidectomy. 

trauma. 

tive artificial ear. 

8. Facial nerve paralysis. 
b. Altered or loss of taste. 
e. Recurrence of original disease process. 
d. Total lass of hearing in operated ear. 
e. Dizziness. 
f. Ringing in the ear. 

Y. Endocrine system treatments and procedures. 

1. Thyroidectomy. 

a. Injury to nerves resulting in hoarseness or impairment of 
speech. 

b. Injury to parathyroid glands resulting in low blood calcium 
levels that require extensive medication to avoid serious degenera. 
tive conditions, such as cataracts, brittle banes, muscle weakness 
and muscle irritability. 

VI. Eye treatments and procedures. 
c. Lifelong requirement of thyroid medication. 

1. Eye muscle surgery. 

a. Additional treatment andlor surgery. 
b. Double vision. 
c. Partial or total loss of vision. 

2. Surgery far cataract with or without implantation of 

a. Complications requiring additional treatment and/or SUP 

b. Need for glasses or contact lenses. 
c. Complications requiring the removal of implanted lens. 
d. Partial or total loss of vision. 

intraocular lens. 

w y .  

3. Retinal or vitreous surgery. 

a. Complications requiring additional treatment and/or mr- 

b. Recurrence or spread of disease. 
c. Partial or total loss of vision. 

w y .  
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4. Reconstruction andlor plsstic surgical procedures of the eye 
and eye region. such ss, blepharoplasty, tumor, fracture, lacrimal 
surgery, foreign body, abscess, or trauma 

a. Worsening or unsatisfactory appearance. 
b. Creation of additional problems such as: 

Poor healing or skin loss. 
Nerve damage. 
Painful or unattractive scarring. 
Impnirment of regional organs, such as, eye or lip 

e. Recurrence of the ori&al condition. 

6 .  Photocoagulation andlor cryotherapy. 

a. Complications requiring additional treatment andlor SUP 

gery. 
h. Pain. 
c. Partial or total loss of vision. 

6. Corneal surgery. such a8 corneal transplant. refractive sur- 

a. Complications requiring additional treatment and/or SUI’ 

b. Possible pain. 
e. Need for glasses or contact lenses. 
d. Partial or total lass of vision. 

gery and pterypium. 

gery. 

7. Glaucoma surgery by any method 

a. Complications requiring additional treatment and/or SUI’ 

P r y .  
b. Worsening of the glaucoma. 
e. Pain. 
d. Partial or total loss of vision 

8. Removal of the eye or i ts  contents lenuclestian or 

a. Complications requiring additional treatment andlor sur- 

b. Worsening or unsatisfactory appearance 
c. Recurrence or spread of disease. 

eviseration). 

gery. 

9. Surgery for penetrating ocular injury, including intraocular 
forsign body. 
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8. Complications requiring additional treatment andor SUP 

b. Chronic pain. 
c. Partial or total loss of vision. 

g e v .  

VII. Female genital system treatments and procedures. 

1. Abdominal hysterectomy itatali. 

a. Uncontrollable leakage of urine. 
b. Injury to bladder. 
c. sterility. 
d. Injury to the tube between the kidney and the bladder. 
e. Injury to the bowel andlor intestinal obstruction. 

2. Vaginal hysterectomy. 

a. Uncontrollable leakage of urine. 
b. Injury to bladder. 
e. Sterility. 
d. Injury to the tube between the kidney and the bladder. 
e. Injury to the bowel and/or intestinal abstruction. 
I. Completion of operation by abdominal incision. 

3. Removal of fallopian tubelsl and ovaryliesi with possible 
hysterectomy. 

a. Uncontrollable leakage of urine. 
b. Injury to bladder. 
c. Sterility. 
d. Injury to the tube between the kidney and the bladder. 
e. Injury to the bowel and/or intestinal obstruction. 
f.  Lass of normal ovarian hormonal function. 

4. Abdominal endoscopy (peritoneoscopy, laparoscopyi. 
a. PUnctuie of the bowel or blood vessel. 
b. Abdominal infection. 
e. Abdominal incision and operation to correct injury. 

VIII. Hematic and lymphatic system. 

(No procedures assigned at  this time.) 

IX. In teg l lmentq  system treatments and procedures 

ercluded.1 

a. Limitation of movement of shoulder and mm 
b. Swelling of the arm. 

1. Radical or modified radical mastectomy. lSimple mastectomy 
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e. Loss of the skin of the chest requiring skin graft. 
d. Recurrence of malignancy, if present. 
e. Decreased sensation or numbness of the inner aspect of the 

2. Reconstruction andor plastic surgical operations of the face 
arm and chest wall. 

and neck. 

a. Worsening of unsatisfactory appearance. 
b. Creation of several additional problems, such as: 

(1) Poor healing skin loss. 
(21 Nerve damage. 
(3) Painful or unattractive scarring. 
(4) Impairment of regional organs, such as. eye or Lip 

function. 

e. Recurrence of the original condition. 

X. Male genital system. 
1. Orchidopexy (reposition of testis(esl1. 

a. Removal of testicle. 
b. Atrophy (shrivelingl of testicle with loss of function, 

2. Orchiectomy (removal of the testisles)). 

a. Decreased sexual desire. 
b. Difficulties with penile erection. 

3. Vasectomy. 

a. Lass of testicle. 
b. Failure to produce permanent sterility. 

XI. Maternity and related cases. 

(No procedures assigned a t  this time.) 

XII. Musculoskeletal systsm treatments and procedures. 

1. Arthroplasty of all joints with mechanical device. 

a. Impaired function such as shortening or deformity of an 
arm or leg, limp or foot drop. 

b. Blood vessel or nerve injury 
e. Pain or discomfort. 
d. Fat escaping from bone with possible damage to a vital 

organ. 
e. Failure of bone to heal. 
f. Bone infection. 
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g. Removal or replacement of any implanted device or m a t e  
rial. 

2. Mechanical internal prosthetic device. 

a. Impaired function such as shortening or deformity of an 
arm OT leg, limp or foot drop. 

b. Blood vessel or nerve injury. 
c. Pain or discomfort, 
d. Fat escaping from bone with possible damage to a vital 

organ. 
e. Failure of bane to heal. 
f .  Bane infeetian. 
g. Removal or replacement of any implanted device or mate. 

rial. 
3. Open reduction with internal fixation. 

a. Impaired function such 88 shortening or deformity of an 
arm or leg, limp or foot drop. 

b. Blood vessel or nerve injury. 
e. Pain or discomfort. 
d. Fat escaping from bone with possible damage to a vital 

organ. 
e. Failure of bone to heal. 
f. Bone infection. 
g. Removal or replacement of any implanted device or m a t e  

rial. 
4. Osteotomy 

a. Impaired Function such as shortening or deformity of an 
arm or leg, limp or foot drop. 

b. Blwd vessel or nerve injury. 
c. Pain or discomfort. 
d. Fat escaping from bone with possible damage to a viral 

organ. 
e. Failure of bone to heal. 
f .  Bone infection. 
g. Removal or replacement of any implanted device or m a t e  

rial. 

6 .  Ligamentous reconstruction of joints. 

a. Failure of reconstruction to work. 
b. Continued loosening of the joint. 
e. Degenerative arthritis. 
d. Continued pain. 
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e. Increased stiffening. 
f.  Blood vessel or nerve injury. 
g ,  Cosmetic and/or functional deformity. 

6. Children's orthopedics (bone, joint, ligament or musclel. 
a. Growth deformity. 
b. Additional surgery. 

XIII. Nervous system treatments and procedures. 

vascular malformation and cerebral revascuiarization. 
1. Craniotomy (craniectomy) for excision of brain tissue, tumor, 

a. Additional loss of brain function including memory. 
b. Recurrence or continuation of the condition that required 

this operation, 
c. Stroke. 
d. Blindness, deafness, inability to smell, double vision, COOP 

2. Craniotomy (craniectomy1 far cranial nerve operation includ- 

dination loss, seizures, pain, numbness and paralysis. 

ing neurectomy, avulsion, rhizotomy or neurolysis. 
8. Numbness, impaired muscle function or PadySiS, 
b. Recurrence or continuation of the condition that required 

c. Seizures. 
this operation, 

3. Spine operation, Including: laminectomy, decompression, fu- 
sion, internal fixation or procedures far nerve root or spinal cord 
compression; diagnosis; pain; deformity; mechanical instability; 
injury; removal of tumor, ebcess or hematoma. (Excluding 
coccygeal operations.) 

a. Pain. numbness or clumsiness. 
b. Impaired muscle function. 
e. Incontinence or impotence. 
d. Unstable spine. 
e. Recurrence or continuation of the condition that required 

f .  Injury to major blood vessels. 
the operation. 

4. Peripheral nerve operation; nerve grafts, decompression. 
transposition or tumor rsmoval: neurorrhaphy, neurectomy or 
neurolysis. 

a. Numbness. 
b. Impaired muscle function 
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c. Recurrence or persistence of the condition that required the 

d. Continued, increased, or different pain. 
operation. 

5 .  Correction of cranial deformity. 

a. Loss of brain function. 
b. Seizures. 
e. Recurrence or continuation of the condition that required 

6. Transphenoidal hypophysectomy or other pituitary gland 

the operation, 

operation. 

a. Spinal fluid leak. 
b. Necessity for hormone replacement. 
c. Recurrence or continuation of the condition that required 

d. Nasal septal deformity or perforation. 
the operation. 

I. Cerebral spinal fluid shunting procedure or revision. 

a,  Shunt obstruction or infection. 
b. Seizure disorder. 
c. Recurrence or continuation of the condition that required 

the operation, 

XIV. Radiology 

of contrast media.diagnostic). 
1. Angiography. aortography, arteriography (arterial injection 

a Injury t o  artery. 
b. Damage to parts of the body supphed by the artery with 

resulting loss of function or amputation. 
e. Swelling, pain, tenderness or bleeding at  the site of the 

blood vessel perforation. 
d. Aggravation of the condition that necessitated the proce 

d u e .  
e. Allergic sensitivity reaction to injected contrast media. 

2. Myelography. 

a. Chronic pain. 
b. Transient headache, nausea, vomiting. 
e. Numbness. 
d. Impaired muscle function. 

3. Angiography with occlusion techniques-therapeutic. 
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a. Injury to artery. 
b. Loss or injury to body parts. 
c. Swelling, pain, tenderness or bleeding at the site of the 

d. Aggravation of the condmon that necessitated the p r a m  

e. Allergic sensitivity reaction to injected contrast media. 

blood vessel perforation. 

dure. 

4. Angioplasty iintravaseular dilation technique). 

a. Swelling, pain, tenderness or bleeding at the site of vessel 

b. Damage to parts of the body supplied by the artery with 

e. Injury to the vessel that may require immediate surgical 

d. Recurrence or continuaam of the original condition. 
e. Allergic sensitivity reaction to injected contrast media. 

puncture. 

resulting loss of function or amputation. 

intervention. 

5 .  Splenoportography (needle injection of contrast media into 

a. Injury to the spleen requiring transfusion and/or removal 

spleen). 

of the spleen. 

XV. Respiratory system treatments and procedures. 

1. Excision of lesion of larynx. vocal cords, trachea. 

(No risks or hazards assigned at this time.) 

2. Rhinoplasty or nasal reconstruction with or without 
septoplasty. 

a. Deformity of skin. bone or cartilage. 
b. Creation of new problems, such as septal perforation or 

breathing difficulty. 

3. Submucus resection of nasal septus or nasal septoplasty. 

a. Persistence, recurrence or worsening of the obstruction. 
b. Perforation of nasal septum with dryness and crusting. 
c. External deformity of the nose 

XVI. Urinary System 

1. Partial nephrectomy lremoval of part of the kidney). 

a. Incomplete removal of stoneis) or tumor, if present. 
b. Obstruction of urinary flow. 
e. Leakage of urine at  surgical site. 
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d. Injury to or loss of the kidney. 
e. Damage to adjacent organs. 

2. Radical nephrectomy (removal of kidney and adrenal gland 
far cancerj. 

a. Lass of adrenal gland. 
b. Incomplete removal of tumor. 
e. Damage to adjacent organs. 

3. Nephrectomy (removal of kidney). 

a. Incomplete removal of tumor if present. 
b. Damage to adjacent organs. 
e. Injury to or loss oi the kidney. 

4. Nephrolithotomy and pyelolithotomy lremoval of kidney 
stonels)). 

a. Incomplete removal of stoneb!. 
b. Obstruction oi urinary flow. 
c. Leakage of urine at  surgical site. 
d. Injury to or loss of the kidney. 
e. Damage to adjacent organs. 

5 .  Pyeloureteroplasty lpyeloplasty or reeonstmetion of the kid. 
ney drainage system). 

a. Obstruction of urinary flow. 
h. Leakage of urine at  surgical site, 
e. Injury to or loss of the kidney. 
d. Damage to adjacent organs. 

6. Exploration of kidney or perinephric mass. 

a. Incomplete removal of stonelsl OT tumor, if present. 
b. Leakage of urine at  surgical dte.  
e. Injury to or loss of the kidney. 
d. Damage to adjacent organs. 

I. Ureteroplasty [reconstruction of ureter (tube between kidney 
and bladder)]. 

a. Leakage of urine at surgical site. 
b. Incomplete removal of the stone or tumor (when applics. 

e. Obstruction of urine flow. 
d. Damage to other adjacent organs. 
e, Damage to or loss of the ureter. 

ble!. 
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8. Ureterolithotomy [surgical removal of stone(s) from ureter 
(tube between kidney and bladder)]. 

a. Leakage of urine at  surgical site. 
b. Incomplete removal of stone. 
c. Obstruction of urine flow. 
d.  Damage to other adjacent organs. 
e, Damage to or loss of ureter. 

9. Ureterectomy [partiallcomplete removal of ureter (tube b e  
tween kidney and bladder)]. 

a. Leakage of urine at  surgical site. 
b. Incomplete removal of tumor (when applicable). 
c. Obstruction of urine flow. 
d. Damage to other adjacent organs. 

10. Ureterolysis [freeing of ureter (tube between kidney and 
bladder)]. 

a, Leakage of urine at  surgical site. 
b. Obstruction of urine flow. 
c. Damage to other adjacent organs. 
d. Damage to or loss of ureter. 

11. Ureteral reimplantation [reinserting ureter (tube between 
kidney and bladder) into the bladder]. 

a. Leakage of urine at  surgical site. 
b. Obstruction of urine flow. 
c. Damage to or loss of ureter. 
d. Backward flow of urine from bladder into ureter. 
e. Damage to other adjacent organs. 

12. Prostatectomy (partial or total removal of prostate). 

a. Leakage of urine at  surgical site. 
b. Obstruction of urine flow, 
e. Incontinence (difficulty with urinary control). 
d.  Semen passing backward into bladder. 
e. Difficulty with penile erection (possible with partial and 

probable with total prostatectomy). 

13. Total cystectomy (removal of urinary bladder). 

a. Probable loss of penile erection and ejaculation in the male. 
b. Damage to other adjacent organs. 
c. This procedure will require an alternate method of urinary 

drainage. 
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14. Partial cystectomy lpartid removal of urinary bladder). 

a Leakage of urine a t  surgical site. 
b. Incontinence idifficulty with urinary control). 
c. Backward flow of urine from bladder into ureter !tube 

d Obstruction of  urine flow. 
e. Damage to other adjacent organs 

between kidney and bladder). 

15. Urinary diversion !ileal conduit, colon conduit). 

a. Blood chemistry abnormalities requiring medication. 
b. Development at stones, strictures or infection. 
c. Routine lifelong medical evaluation. 
d. Leakage of urine at surgical site 
e. Requires wearing a bag for urine eollecrmn. 

16 Ureterosigmoidostomy (placement of kidney dranage tubes 
into large bowel). 

a. Blood chemistry abnormalities requiring medication 
b. Development of stones, strictures or infection. 
c. Routine lifelong medical evaluation. 
d. Leakage of urine a t  surgical site. 
e.  Difficulty in holding urine in the rectum. 

17. Urethroplasty Iconstruenonreeanscrucrian of drainage tube 
from bladder). 

a. Leakage of  urine a t  sureical site. 
b. Stricture formation. 
e. Additional operationlsi. 
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Appendix B To Addendum 
The following treatments and procedures require no disclosure by 
the physician or health care provider to the patient or person 
authorized to consent for the patient. 

I. Anesthesia. 

1. Local. 
2. Other forms of regional anesthesia 

11. Cardiovascular system. 

1. Excision and ligation of varicose veins of the leg 

111. Digestive system. 

1. Appendectomy. 
2. Hemorrhoidectomy with fistulectomy or fissurectomy. 
3. Hemorrhoidectomy. 
4. Incision or excision of perirectal tissue. 
6. Local excision and destruction of lesion. mu8 and rectum. 
6 .  Operations for correction of cleft palate. 
I. Repair of inguinal hernia. 
8. Repair and plastic operations on mu9 and rectum. 
9. Resection of colon Isegmentall. 
IO. Tonsillectomy with adenoidectomy. 
11. Tonsillectomy without adenoidectomy. 

IV. Ear. 

1. Myringotomy. 
2. Reconstruction of auricie of ear for skin cancer. 
3. Tympanoplasty without mastoidectomy. 

V. Endocrine system. 

(No procedures assigned at  this time.) 

VI. Eye. 

1. Administration of topical, parenteral [such a8 IV), or oral 
dmgs or pharmaceuticals, including, but not limited to fluorescein 
angiography. orbital injection or periocular injections. 

2. Removal of extraocular foreign bodies. 
3. Chalazion excision. 

VII. Female genitd iystem. 

1. Conization of cervix. 
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2. Dilation and curettage of the utems !diagnostic and thera- 

3. Removal of fallopian tube andlovary without hysterectomy. 
peu tic). 

VIII. Hematic and lymphatic system. 

1. Biopsy of lymph nodes. 

IX. Integumentary system. 

1. Biopsy of breast. 
2. Cutting and preparation of skin grafts or pedicle flaps. 
3, Removal or treatment of local skin or subcutaneous lesion. 
4. Excision of pilonidal sinus or cyst. 
5 .  Suture of skin. 
6. Wide or radical excision of skin lesion with or without grafts. 
I. 2 plasty without excision. 
8. Biopsy of skin or mucus membrane. 
9. Incision and drainage of skin or mucus membrane lesion 
10. Debridgement of ulceration of the skin. 

X. Male genital system. 

1. Biopsy of testicle. 
2. Placement of testicular prosthesis. 
3. Hydrocelectomy !remavaVdrainage of cyst in scrotum) 
4, Circumcision. 
5 .  Cystoscopy. 

XI. Maternity and related cases. 

1. Delivery !cesarean section) 
2. Delivery (vaginal). 

XII. Musculoskeletal system. 

1. Arthrotomy. 
2. Closed reduction without internal fixation. 
3, Excision of lesion. muscle, tendon. fascia. bone. 
4. Excision of semilunar cartilage of knee joint. 
5 .  Needle biopsy or aspiration, bane marrow. 
6. Partial excision of bane. 
I. Removal of internal fixation device. 
8. Traction or fixation without manipulation for reduction 

XIII. Nervous system. 

1. Cranioplasty. 
2. Lumbar puncture. 
3. Closure of meningomyelocele 
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4. Ventidostomy with or without air ventriculogram. 
5. Cysternal puncture ldiagnostic~. 
6. Craniectomy or craniotomy for intracranial hematoma, nb- 

7. Stereotaxic surgery for dystonia. 
8. Insertion of skeletal tongs. 
9. Intravenous cut-dowm. 
10. Elevation of depressed skull fracture. 
11. Cervical 1.2 puncture (diagnostic). 

Beeas or penetrating injury. 

XIV. Radiology. 

canal for diagnostic encephalography andlor cisternography. 
1. Injection of contrast media or imaging media into the spinal 

2. Intravascular infusion technique-therapeutic. 
3. Lymphangiography. 
4. Percutaneous transhepatic lliveri catheter placement. 
5. Discography. 
6. Venography (Venogram) with contrast media. 
7. Cholangiography with contrast media. 
8. Urography IIVP) with contrast media. 
9. Digital Subtraction Angiography with contrast media 
10. Radionuclide scan8 andlor b l o d  flow studies. 
11. G.I. Tract Radiography and Fluoroscopy. 
12. Oral Cholecystography. 
IS. Fistula or sinus tract injection. 
14. Sialography. 
15. Dachrmystography. 
16. Cystography, Cystourethrography. 
17. Retrograde and antegrade urography. 
18. Larynogography. Bronchography. 
19. Hysterosalpingography. 
20. E.R.C.P. (Endoscopic Retrograde Cholangio Pancrestog- 

21. Galactography. 
22. T.tube cholangiography. 
23. Skeletal Radiography andlor Fluoroscopy Iskull, mastoids, 

sinuses and facial bones; spine. ribs, pelvis; extremities). 
24. Foreign Body Radiography andlor Fluoroscopy. 
25. Chest and abdomen Radiography and Fluoroscopy. 
26. Portable RadiographylFluoroscapy. 
27. Pelvimetry, Fetogram. 
28. Computer tomography scan with and without contrast 

29. Ultrasound and Doppler studies. 

raphy). 

media. 
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30. Laminography, polytomography. 
31. Soft.tissue Radiography including Xerography and 

Zeromammography. 
32. Kidney or bile duct stone manipulation through percutme- 

ous tube or tube tract. 
33. Pacemaker lead placement. 
34. Arthrography. 
35. Percutaneous nephrostogram andor internal stent or exter. 

nal drainage of the kidney. 
36. Percutaneous transhepatic cholangiogram and/or internal 

stent or external drainage of the liver. 
31. Percutaneous sbscess drainage. 

XV. Respiratory system. 

1. Aspiration of bronchus. 
2. Biopsy of lesion of larynx, trachea. bronchus, esophagus. 
3. Lung biopsy. 
4. Needle biopsy, lung. 
5 .  Segmental resection of lung. 
6. Thoracotomy. 
I. Thoracotomy with drainage. 
8. Reduction of nasal fracture. 
9. Tracheostomy. 

XVI. urinary system. 

1. Nephrostamy (placement of drainage tubwa!. 
2. Biopsy of prostate, bladder or urethra. 
3. Cystalithatomy lsurgical removal of stone(s1 from the blad. 

4. Cystolitholopaxy (cystoscopic crushing and removal of blad. 

5.  Cystostomy (placement of tube into the bladder!. 
6. Urethrotomy (incision of the urethral. 
I. Diverticulectomy of the bladder (removal of outpouching of 

8. Diverticulectomy or diverticdotomy of the urethra (repair or 

der!. 

der stonela)!. 

the bladder!. 

drainage of outpouching of the urethra). 
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Appendix C To Addendum 

DISCLOSURE AND CONSENT 
TO THE PATIENT OR PERSON AUTHORIZED TO GIVE 

CONSENT You have a right to be informed about the nature of 
the illness or injury, the alternative methods of treatment. the 
nature of any surecal,  medmal. or diagnostic treatment proposed 
by the primary physician, the probability of success, and the 
incidence and severity of reasonably possible risks associated with 
the proposed treatment. so that you may make the decision 
whether or not to authorize the procedure. This disclosure is not 
meant to frighten you: it is simply an effort to make you better 
informed so that you may give or withhold your consent to the 
procedure. Not .dl of the provisions contained on this general 
purpose form will apply to every patient. Your physician will fi l l  
in the appropriate blanks and cross aut any unnecessary clauses. 

I voluntarily request Dr. ~ as my lthe patient's) 
primary physician, and such other health care providers as he or 
she may deem necessary, to treat my lthe patient's) condition. 
which has been explained to me as: 

(medical diagnosis in medical and layman's terms) 

I understand that the following alternative methods of treat- 
ment could be used to treat the condition: 

(Describe using bath medical and layman's termB) 

I understand that the following surgical, medical, andar diag. 
nostic procedures me planned for me (the patient) and I voluntar. 
ily authorize these procedures: 

(Describe using both medical and layman's terms) 
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No warranty or guarantee has been made to me as to the 
possible result or cure. Nevertheless, I have been told the 
follo-g concerning the probability of succes8: 

Just as there may be risks and hazards in continuing my lthe 
patient's) present condition without treatment, there are also risks 
and hazards related to the performance of the surgical, medical, or 
diagnostic procedures planned for me (the patient). I realize that 
certain risks are common to surgical, medical, andlor diagnostic 
procedures. Among these risks are the potential far infection, 
blood clots in veins and lungs, hemorrhage, allergic reactions, and 
even death. I also realize that the fallowing risks and hazards 
may occur in connection with the following named procedures: 

iList the procedure in medical and iayman's terms and then the 
risk in medical and layman's term8.) 

I understand that anesthesia involves additional risks and 
hazards. But, I request the use of anesthesia for the relief and 
protection from pain during the planned procedures as well as 
during any necessary additional procedure. I realize that the 
anesthesia may have to be changed, possibly without explanation 
to me. 

I understand that certain complications may result from the use 
of any anesthesia induding respiratory problems, drug reaction, 
paralysis, brain damage, or even death. Other risks and hazards 
which may result from the use of general anesthesia range from 
minor discomfort to injury to vocal cords. teeth or eyes. I 
understand that other risks and hazards resulting from spinal or 
epidural anesthetics include headache and chronic pain, 

I (do) ido not) consent to the u8e of blood and blood products as 
deemed necessary. 

I request the disposal, by the appropriate authorities. of any 
tissues or parts which it may be necessary to remove. 

I understand that photographs and movies may be taken of the 
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planned procedures. and that the procedures may be viewed by 
various personnel undergoing training or indoctrination at this or 
other facilities. I consent to the taking of such pictures and 
observation of the procedures by ai.thorized personnel. subject to 
the following conditions: 

a. The name of rhe patient, or his or her family, will not be 
used to identify said pictures or movies. 

b. Said pictures or movies will be used only far purposes of 
medicalldental study or research. 

I realize that I (the patienti have (has) been diagnosed by 
Dr.  as bemg irreversibly, terminally ill or as being in 
a persistent or chronic vegetative state. More specifically, the 
diagnosis is: 

(Describe in medical and layman's terms) 
~ 

The terminal illness. or chronic vegetative state, diagnosis has 
been verified by Dr. -. 

I voluntarily authorize Dr,-ro write (ai (do not 
resuscitate) land) (removal of life support equipment1 order(s1 into 
my ithe patient's) medical records, knowing that the end result 
will be my (the patient's) death. 

I (do) [do not) intend for the removal of life support equipment 
order to include removal of equipment carrying food or water. 

I have been given an opportunity to ask questions about my 
ithe patient's) condition. alternate methods of treatment and 
anesthesia, risks of nantreatment, the procedures to be used, and 
the risks and husrds  involved. and I believe that I have 
sufficient infarmarion to give this informed consent. 

I certify that this form has been fully explained to me, that I 
have read it or have had it read to me, that all of the blank 
spaces have been either filled in or crossed out, and that  I 

A.h.1. understand its contents. 

DATE. ~ TIME. --P.M. 

Signature of Patient 01 Person Authorized to Give Consent 
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Name. permanent address. and relationship to patient of person 
giving consent 

Witness signature IWitness is signing only 88 a witness to the 
signature, not that the person giving consent has been fully 
informed.) 

Name and permanent address of the witness 
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EXPERT PSYCHOLOGICAL TESTIMONY 
ON CREDIBILITY ISSUES 

I. INTRODUCTION 
by Major Thomas J. Feeney' 

Expert psychological evaluation of another witness' credibMty 
has provided a rich and continuing source of controversy.' As 
early as 1908, Hugo Munsterberg indicated that the psychologist 
could provide valuable information about the witness testifying in 
court, and recommended that the social community devote its full 
attention to the field.* By 1940, Wigmore heralded the approach 
of methods for the psychological evaluation of witnesses: "If there 
is ever devised a psychological test far the valuation of witnesses, 
the law will run to meet it . . . . Whenever the Psychologist is 
ready for the Courts, the Courts are ready for him."3 Thirty years 
later, the herald still sounded his invitation: "Modern psychology 
is steadily cmmessina towards definite eeneralizatians in that 

'Judge Advocate Gsneral's Corps. Umted Stater Army. Cunentiy Edmr. 
Military Law Review. The Judge Advmate General's School. U.S. A m y .  Formerly 
assigned BS Braneh Chef, Defense Appellate D~viaion US.  Army Legal Services 
Agency. 1983 to 1985. Litigation Attorney Lmgation Divisian. Office of The 
Judge AdVOEate General, 1980 to 1983. T r d  Counsel. Administrative Law 
Attorney, Legal Assistance Officer. and Cbef of M h t w  Justice. Olfice of the 
Staff Judge Advocate, Fort Lee. Vxginm 1978 to 1980. S 8 . .  Masmchmetfs 
lnatitute of Technology, 1916 J D  1eum laudel Univeriity o i  Pennsyivanis Law 
School 1978 Honor Graduate, 34th Judge Advocars Officer GraduaC C o w s ,  
1986: Honor Graduate, 87th Judge Advocate Officer BBW Course. 1918 Author 
of The Complainant I Credibrlity. Erprit Tesnmony and Rape Tkiuurne Syndrome. 
The Army Lawyer. Sept. 1986. at  33. Member of the bars of the Commonwealth of 
Pennsylvania. the United States Couct af Appeals far the Fourth Cucut.  the 
Urnfed Scales Court of Appeals for the Tenth Cncmt. the Unlted States Court of 
Mhta ry  Appedr. the Umted States Army C o w  af M i h t w  Renew. and the 
United Stater Supreme Court. T h o  article WBJ originally svbmlted in satisfsetm 
01 the t h e m  eiective af rhe 34th Judge Advocate Offmr Graduate Course 

See, e g .  Convis, Testifyma About Testiman), Piycholog&cal Evidence on 
Pereepiual and Memory Foetor9 Affecting fhc Cmdibhty of Teinmony. 21 Duq. L. 
Rev. 8 9  119831, Currm. Expert Piyehiatne Eridrnce of Prisonality Tmita. 103 U. 
Pa L Rev 999 11956i: Holl Eiprri Ternmony on Eyririlnras I d m t i f i c a o s  
Inuading the Pmurnce of the Jury? 28 Ark. L. Rev 399 119841, Juviler. 
Prgchiainc Opmwna a1 to Credibdily of Wifnersrs A Suggestsd Appmaeh. 48 
Cal L Rev 648 119601: Lerme 8 Trapp, The Psychology o( Criminal Identifies- 
non The Gap i m m  Wade to Kuby. 121 U Pa. L Rev 1079 119731, Yale, Did 
Your Eyer Decriue Youp E=gwt Psychological Te8t$many on the Unmiiebiiity of 
Ey~iritness Idmiipoal~on, 29 Stan L Rev. 969 119771 [heremalter S m n Q d  Note]: 
Comment. Unrdiubh Eysiiitnrai Evidence The Expart Psychologist and the 
Defeme ~n Cnmmnl Cassi. 45 La L. Rev 721 119851, Commmnt: The Psychologist 
as Erpsrt Witness Science in the Courtmom'. 38 Md. L. Rev. 539 119791 
'H Munslerberg. On the Wllness Stand 11-12 119081. 
'J. Wigmore, A Treatus on the Anglo-Ameriem System of Evidence Trrals a t  

Cammon Law 368 13d. ed. 19401. 

121 



MILITARY LAW REVIEW [Vol. 115 

field, and towards practical skill in applying precise tmts 
Whenever such principles and tests can be shown to be accepted 
in the field of science expert testimony should and will be freely 
admitted to demonstrate and apply them.''< Another modern 
commentator has noted similar thoughts: "Expert witnesses->.e., 
psychiatrists and psychologists-may now be called to express 
their opinion to the witness' veracity . . .[The expert] may speak 
freely in terms of traits of character to the extent that concept is 
meaningful in his disopline."j 

In response to the eail, iawyers have attempted to use 
psychological or psychiatric experts in a wide range of areas, e.g., 
to explain the impact of a mental condition on veracity,e to fit a 
witness into a psychological profile which made the witness' Story 
more or less believable,' to describe various "syndromes" which 
corroborated one party's version of events,a to venture opinions 
on the reliability of eyewitness identification,@ or merely as a 
general expert on truth.telling by other witnesses.10 Despite 
Wigmore's prediction, however, the courts have traditiondy 
disfavored expert testimony on credibility issues." More recently, 
however, there have been indications of a more receptive atti. 
tude10 which may finally see the fruition of Wigmore's 1940 
prediction. 

'IIIA J. Wigmare. Rigrnore on Evidence 5 935 !J Chadbourn rev 19101 
'3 J. Wematern Wanstems Evidence 
'United States Y Hipa. 88 F Supp 659 is D 6 Y 19501. 
'United Srafes Y B m m m  137 F.2d 413 14th Cir 19841 Cmted States I 

Mame, 15 M.J 354 1C.M.A 19831 People 
119641. Sfate Y. Woods 20 OLo Mise 2d 1, 

Wnlted Scsfes v. Tornhnson 20 Y J  
byndromel: Borders 7, State. 433 So 2d 1326 
70, 308 S.E Zd 13 119831. S m t h  v State. 247 Ga. 612 211 SE.2d  678 119811 
lbattered woman syndromei. Lwbsch \ State 310 N U  2d 68 IMmn 19811 
lbaltenng parent syndrome1 

'Umted States Y .  Fosher, 590 F.2d 381 flsf Cir 19791 Umbd States V. Amard, 
488 F.2d 1148 19th Cir 19731, Criglou Y Srate 183 Ark 407. 36 S.W2d 400 
119311 

'"Unibd Starea Y Cameron 21 hl J 59 IC M A 19651, Cnrled SLaLed V. Cor. 18 
M J 12 IC M A. 19841: Omfed Stater Y A d h i .  6 C.M A. 492. I S  C.M R 116 
119551: United States Y Wagner. 20 h.1 J 7E8 1 9  F C Y R 19651. United S t a b s  v 
Clark 12 M J 978 lA C \I R 19821 

' x S ~ a  Umted State3 v Barnard. 490 F.2d 907 19th Cu 19731. * s i t  denud, 416 

6081041 119811 

V. Smith, 736 F.Zd 1103 16th Clr I. cart denied, 105 S Cf 213 119841. United SLatDs 
V. Hd, 655 F Zd 512 13d C r .  1961,. United States v Stsggs 553 F2d 1073 17th 
Cr. 19771. Umted S f s w ~  Y Partin, 493 F 2d 750 (6th Clr 19741: United States Y .  

Smpes, 16 M J 172 IC.hl A. 19841. Uniced States Y Maore 15 M.J. 354 ICMA 
19831 United States, Arrura. 31 M J 621 IA C hl R 19651'SLab V. Roborts. 139 
Ark. 177, 677 P.Zd 280 119831, Hawkms State 326 So 2d 239 lFla D m  Cf 
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This article will examine the courts' historical treatment of 
expert psychological testimony affecting credibility issues and the 
various rationales for admitting or excluding such evidence. I t  
will Iwk at a number of situations where the psychologist can 
provide valuable information and then consider the changes which 
the Federal and Military Rules of Evidence made in this area. 
Finally, it will show how such testimony should he treated under 
the new rules of evidence and conclude that we can expect a 
continuing expansion of thia form of expert testimony. 

11. HISTORICAL PERSPECTIVE. 
Before examining credibility issues, one must distinguish b e  

tween a witness' credibility and his competency to testify. The 
two concepts are related and courts have at times confused the 
terms when considering credibility issues.13 "Competency" refers 
to a witness' qualifications to present evidence in court,14 and is 
decided by the trial judge alone.'6 "Credibility" refers to the 
weight to be given admissible testimony,'6 an issue which the 
jury, and not the court, decides." At common law, a number of 
disqualifications could make a witness incompetent. including 
mental infirmities. infamy, extreme youth, senility, bias, interest 
In the proceedings or official connection with the tribunal, spousal 
incapacity, or affiliation with a party.1a The common-law disquali- 
fications have gradually disappeared.'Q The Federal Rules of 
Evidence now presume that a person is competent to be a 

App. 19781: State Y. KM. 64 Haw. 598. 645 P P d  1330 ll98Pi: Ted0 V. 
McDonouph. 450 N.E.2d 190 IMaas. App Ct. 19831: State V. Wcedo, IO Ohio Mise. 
Id 1. 484 K.E.2d 7 7 3  ICt C o r n  PI 19851. 

"See, e . & ,  State v Roberts. 139 Ark 117, 677 P.2d 280, 284 119831 ltnd judge 
eonfused competency with credibility y1 excluding expert teslhony thsl B nine 
ysar.old mentally retarded Eiri hsd a defective memory, im~aLed verbal ability. 

holding that evidencs at a witnear' insanity eouid be excluded where no objecrion 
wai made to the w~ltnem eampstencyl 

"United States Y .  Slores. 1 C M.R 47 1C.M.A. 19511: I1 J. W i o l e  d u ~ m  note - .  
4. $5 478-88. 

"Fed R. Evid  IO4lal, Mli R. Evid. 104lal. I1 J. Wigmore. sup4 note 4, 6 487. 
'"Fed. R. Euid. 1041sl: MII. R. Evid. 1OllaI 
"Fed. R. Emd 1041el, Mil. R. End.  1041el 
"See S. Saltzburg. L. Sehinari & D Sehluewr, Militmy Rdes of Evidence 

Manual 492 12d ed. 19881. 
"In 1888, the Supreme Caurl mled fhal B lunatic eadd teacity, provided he 

underarced the oath and could give m ~ c e o y n t  of the matten he had -. 
District of Columbia Y Armes. 107 U.S. 117 Otto1 519 118831 
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witness,la subject only LO the requirements that the person have 
personal knowledge of the matter at issue2' and be capable of 
swearing t o  tell the truth.22 The Rules now leave almost no 
categorical disqualifications of a w1tness.23 

Many of the rules which have governed the use of psychiatric or 
psychological testimony to impeach a witness can be traced to 
these now defunct categories of lncomperent witnesses. As the 
common-law disqualifications disappeared. evidence once pre. 
sented to the judge to disqualify the witnes became admissible 
before the jury as affecting credibility. For example, courts have 
had little difficulty in admitting evidence of insanity,*' mental 
disease,zj mental deficiency,z6 drug use,27 or intoxication,ss all 
traditional common-law meas where a witness' competency might 
be called into question. Outside these areas. however. the courts 
prove far less accommodating, and often ban extrinsic expert 
evidence an aedibility, leaving the party to develop the issue 
solely through cross.examination.2* This distinction became so 
firmly entrenched that it has been quoted as the general rule: 

2d 930 (5th Ca 19641. Each ritness must 
hat h e m  she rlll testify truthfully Fed R 

Evid 603 Mi R. Erid 603 
"Sip eag. United Slates Y Roach 590 F 2d 

that federal pr8clae has sbohrhed menial cap 
witnessl, Unrted States Y Fuentes 16 I J 41 
competent w n t n e ~ ~ l ,  United Sfales v G u c m  1 
dnsquallfled beesure he has an lnferesr m the outcome of the easel. United S m e s  , Lemere, 16 M J 682 IA C >I R 19831. viid 22 hl J 161 1C.M A. 19861 [three 
and one-hdf-year-oid chdd competent t o  testrfyl A ifrrking example ai the liberal 
comperency rule 15 tound m United States I Lightly, 677 F 2 d  1027 14th Ca 
19821. where the court re%ersed a c ~ o v ~ c t ~ o n  after the Lrld judge refused to permil 
B deienre W L ~ D ~ S S  t o  Leifriy The appeuace c m x l  found the ritneas competent wen 
though he was subjeer 10 hallveinatmi was crmmally insme, and had heen 
found menfall) meompelenf to itand L r d  But see United States Y. H-gton. 
18 M.J 797 1A C M R 19641, where rhr C O Y I ~  held thsC hypnotically refreshed 
tesimony IS not c ~ m p e ~ e n f  unless the hmnosis was "propdy administered 
Although not erpresdy sratrd. Harnngton m d x a l e s  that a judge may be able Lo 
fmd a ~ ~ r n e s s  incompetent under MII R Ewd. 403 If the wrtness' testimony IS so 
unreliable Chat the potential prejudice substantrally ourweighs its probative effect. 

"United States Y Hiss 88 F Supp 559 IS D N Y 19501 
" I d ,  Mangvm \ Stale. 227 Ark 381. 299 S W 2 d  60 119571 People v Yeeiy 228 

"Stale v Butler. 27 S J 560 143 AZd 530 119681 
'.Chicago NorthKsrt R R Ca V. hleKmna. 74 F.2d 155 16th C h  19341 But 

m e  Kelly \ hlaryisnd Casualf) Co, 45 F.2d 782 ID Y a  19291, a f fd ,  46 F 2d 788 
14th Ca. 19301 

"IIIA J Wigmore. svpm note 4 I 933 
*Id g 935,  m e  at80 People, Bell. 138 C d  App 2d 7. 291 P 2d 150 119611 

Cd. App. 2d 16 39 Cd Rprr 251 119641, 
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Generally, expert testimony as to the credibility of a 
witness is admissible if the subject matter involves 
organic or mental disorders, such as insanity. hallueina 
tions, nymphomania, retrograde amnesia, and testimony 
concerning physical maladies which tend to impair mental 
or physical faculties. If, however, the characteristic at. 
tacked does not involve some organic or mental disorder 
or some impairment of the mental or physical faculties by 
injury, disease, or otherwise, expert testimony is usually 
exc luded .~~ 

One major flaw with this approach is that  it often allows prwf 
of an incapacitating condition without any corresponding expima. 
tion of the effect on credibility. The jury may then be left to 
speculate about the effects on the witness' capacity to observe, 
ability to remember. and ability or willingness to accurately relate 
the story.3' Thus, while the courts readily grasped the desirability 
of expert assistance in this limited area, they have not provided 
the facbfinder the full range of assistance which might be needed 
in particular cases. 

There have been some scattered exceptions to the general d e  
where courts have allowed psychological testimony to attack the 
credibility of a witness based on defects in perception or memory, 
a heightened degree of emotional involvement, or suggestibility. 
One of the earliest instances of a psychologist commenting on the 
credibility of other testimony occurred in Belgium in 191O.sa On 
June 12. 1910, a ten.year.old girl named C e d e  was murdered in B 

small Belgian town. Police that night interviewed two girlfriends, 
ages eight and ten, of the murdered girl. They described a tall, 
dark man with a black mustache who had taken the girl away. 
The next day the two girls gave accounts to a magistrate which 
differed greatly from their initial stories. The magistrate conduct. 
ing the interview suggested sevsral names to the children, and 
finally one of the girls stated that "Jan," the father of the other 
friend, had taken C e d e  away. "Jan" Amand Van Payenbroeek 
faced a murder trial in January. 1911, based primarily on the two 
girls' testimony. The defense retained the Belgian psychologist. J. 
Vasendonck. to testify about the unreliability of child witnesses. 
Vasendonck prepared experiments designed to show whether 
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eight. to ternyear-oid children would be unduly influenced by the 
type of interrogation used with the two girls. He presented his 
conclusions along with a survey of the literature, and his 
testimony contributed to an acquittal.33 

Several other cases foreshadowed the use of expert testimony GO 
evaluate other witnesses. A Texas court held3' that a witness' 
level of intelligence and mental capacity were important in 
determining credibility. Even where no organic or mental disorder 
was shown, extrinsic evidence could be used to impeach. The New 
York Court of Appeals granted a defendant in a murder prasecu- 
tion the right to introduce expert testimony that he had the mind 
of a child and could be easily influenced.3' In a Michigan sexual 
assault case, medical experts were allowed to testify that the 
complainant was "a pathological falsifier. a nymphomaniac, and a 

The seminal federal case allowing a psychiatric opinion of 
credibility is United States U. Hiss,S' B perjury prosecution. The 
defendant, Alger Hiss, offered psychiatric testimony that the 
government's star witness, Whittaker Chambers, was a psycho. 
pathic personality who tended to make false accusations. The 

sexual per"ert."3' 
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court allowed this form of impeachment on the basis of the 
numerous cases holding that a witness could be discredited by 
evidence of mental derangement and because the cane turned on 
Chambers' testimany.3% 

Although Hiss provided a breakthrough in federal practice, it 
started no general trend toward admitting expert testimony on 
credibility. After Hiss, scattered opinions continued to endorse 
expert testimony on credibility, particularly where the witness' 
mental condition or capacity wa8 questioned.39 Numerous other 
cases, however, determined that expert testimony was not admis. 
sible to determine the credibility of other witnessee.40 and it 
remained especially difficult to persuade courts to sanction such 
evidence when the witness' mental capacity was not in question. 

For example, in the 1960s and 1970's, criminal defendants 
began offering psychological evidence about perceptual, sugges- 
tive, and memory factors which might lead to unreliable eyewit. 
ness accounts of a crime.41 Until recently, appellate courts 
routinely approved the denial of expert testimony on these 
issues.'2 Similar results followed attempts by defendants to raise 

"This unpeschrnent &d Hiss little good. His conviction w m  upheld on appeal. 
Uruted States Y Hiss. 185 F.2d 822 12d Cir 19501, e e n  denied, 340 U.S. 946 
119511. Compare Hiss with United Sfarea V. Rosenberg. 108 FSupp. 198 
ISD.N.Y.1. affd, 200 F.2d 686 12d CY 19521, CPIL denied. 345 US. 965 119531. 
which excluded expert testimony concerning Ihe Impact of B h t e d  education on a 

-United States V. Partm, 493 F.2d 750 16th Cir 19741: State v Robsni, 139 
A h .  171, 671 P.2d 280 119831: People V. Neeiy, 228 Cd. App. 2d 1s. 39 Cd. Rpti. 
251 119641, People Y .  Schusmann. 190 Coio. 474 548 P.2d 911 119781: Pwpb V. 

Bore&, 824 P.2d 900 ICoia. Ct App 19801. Hawkins V. State, 626 Sm2d 229 IFia. 
D i a  Ct. App. 19781, People V. Betian.  330 Mieh. 451, 47 N.W.2d 692 119511: 
State V. Tafoya. 94 N.M. 7 6 2 ,  811 P 2d 151 I19801 State V. J-, 16 Wash App. 
606, 559 P.2d 1119781. 
a United State8 v Jac*ran. 518 F 2 d  46 15th Clr. 19181, United States Y. Bnght,  

517 F.2d 564 I2d C i r  19751, United S t a t e  Y Demma 523 F 2d 981 19th C r .  19151 
le= banci: Umted States V .  Paceb. 521 F 2d 535 l2d Cu 19751, Umted States Y. 
Wertir, 606 F.2d 683 15th Ck 18741, eerf dmwd, 422 US.  I045 119151i United 
States V .  Barnard. 490 F 2 d  907 19th C r  19131. cor( denied. 418 U.S. 959 119141: 
Hobday V. State, 389 So 2d 679 IFla DiDt Ct. App 19801, Jonei Y Stare, 262 0 1  
762. 206 S.E.2d 659 119141: People v Irro. 90 Mich. App. 727, 262 N.W.2d 10 
118191; James v State. 546 S.W.2d 308 ITex. Crim App 1977ii Hapkinins Y. Stats. 
480 S.W2d 212 ITer. C h .  App. 19721, Srmth V. State. 564 P.2d 1194 IWyo. 
19771. 

"Sea Buckhat & Greenwdd, W i t w a s  Psychoiogy, VI E Imwhkehied, Scientific 
and Expert Endence 1291 12d ed 19811. 

"See, e.#., Umted States v &ham, 125 F 2 d  450 18th Ck. 19641, United States 
V. Sima. 817 F.2d 1311 19th Cir. 19801: United States V. Fosher. 690 F.2d 381 [ l i t  
Cir. 19781: United Stater V. Smith. 683 F.2d 1361 19th CU. 19111. ern denred, 434 
U.S. 1011 118781, Umted States Y Amard. 488 F.2d 1148 19th Cir 19731: U n h d  
States v H u h  3 M.J. 275 1C.M.A. 19171: Umted S L ~ t e s  Y Hicks, 7 M.J. 561 
1A.C.M.R. 19781; People Y Johnson, 38 Cd. App 3d 1 112 Cd.  Rptr. 834 119141. 

witness' teamany 
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m entrapment defense with expert testimony about their suscep- 
tibility to inducement.43 or to produce psycholagxal testimony 
about their capacity to commit a crime. For exampie, in United 
States V .  West44 a prison guard was charged with accepting a 
bribe from an inmate. The defendant offered expert testimony of 
his limited intelligence to show that when he accepted a car it was 
unlikely that he realized it was a bribe, or that a quid pro quo 
would be expected in return. The court had little difficulty 
rejecting this testimony. holding that West's limited intelligence 
was readily apparent to the jury without expert amstance. In  a 
second case.46 another defendant. charged with receipt of stolen 
checks from her boyfriend. presented a psychiatrist ready to 
testify that she had a passmedependent personality dmorder 
which prevented her from realizing the checks were stolen. 
According to the psychiatrist, the defendant had a "need to deny 
the possibility that the men involved would m any way take 
advantage of her."40 The court rejected the testimony as going 
heyand the bounds of conventional psychiatric testimony." 

One area has provided a vehicle for the increased use of 
psyeho1ogieal:psychiatrie evidence-sexual crimes. The traditional 
view held that rape complainants were highly suspect-that rape 
was an "accusation easy to be made, hard to be proved, but 
harder to be defended by the party accused. though innocent "4s  
The fear that  an innocent man might be victimized by a 
delusional or vindictive prosecutrix led to a heightened evaluation 
of her credibility.4Q A number of jurisdictions would not permit a 

Stat. Y Sims, 3 Oh App 3d 321 415 K E  2d 236 119811 But 10s Vmted States v 
D o r u g .  7 5 3  F 2d 1224 13d Clr 19651. United SLsfes \ Smith. 736 F 2d 1103 
16th C r l ,  eerf denied, 105 S. CL 213 119811 State > Chapple 135 Xrrr 261 660 
P.2d 1208 119831. People V. MeDonald 37 Cal 3d 361. 208 Cal Rplr 236 690 P 2 d  
709 11981) !all holding enoneoue the exclwion of expert testimony on eiewirness 
>dentificnLioni. 

"United States v Lord i l l  F 2d 887 19th Cn 19831, Uniced States V. 
Benverurre, 564 F 2 d  336 19rh Cir 19771 But m e  United States \,. HIU. 656 F 2d 
612 ISd Cr. 19811 

"670 F.2d 675 17th CUI esii  dnnied iuk nom King Y Knsad States 4fi7 U S  
1124 i lSS2i .  

"United States Y Bnghl,  517 F 2d 584 12d Cir 19751 

v EUsworlh. 738 F.2d 333 18th b r  19841 (bath rejecting expert resrimony m 
pmaeeution for failure to frle income tax returns that drfsndsnt bebsved l h g  snd 
payment of taxes was volun lwi  United States %,. Demms, 323 F 2d 961 19th Clr 
19761 (an bancl lrelectvlg psychiatric raatimon) that defendant had B 'penchant 
for lor-g "grandiose schemes" I" drug diarribvrian prosecufmnl 
"United States Y R a d a r  17 C M .4 445 448. 38 C >I R 245 246 119681 
'*lIIA J. Rigmore. supra note 1 B 924a A relatisely recent art& ~ e f  forth this 

attitude m bald term6 "Women ofren falsely m u i e  men of sexual attacks CY 
extort money. to farce marnsge. LO satiafy a chiidlah desire for notormy. or t o  
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conviction based solely on the prosecutrix' testimony, and 
adopted a corroboration rule that required extrinsic evidence to 
support the eharge.50 Defendants had a much wider latitude in 
sex crimes to attack the credibility of the prosecutrix,S' and 
frequently used expert testimony to do 80. In one case.6a a 
statutory rape conviction was reversed because the trial COUIt 
excluded a physician's testimony that he believed the prosecutrix 
to be a sexual psychopath, and that the credibility of such an 
individual is very p00r.j~ In this limited area, the h o s t  universal 
disapproval of expert testimony vanished. Indeed, the courts 
leaped to embrace it, and leading commentators repeatedly called 
far a mandatory psychiatric evaluation of the prosecutrix' credibil- 
ity in every case.54 

The rationale of the more liberal rules for expert testimony in 
8ex crimes was the perceived need to isolate and identify factors 
which might came the prosecutrix to falsely accuse an individ- 
ual.56 Later studies. however, turned this reasoninn on its head. 
In 1914, Holmstrom and Burgess published their landmark study 
of rape victims.ie Their study set out an identifiable set of 

stem personal revenge Their motives mclvde hstrd,  a )ens8 of shame after 
conwntmg to lllicii intercourse. . and delusion " Comment, The Combomtian 
Rvir @nd Cnmrs Accomponying (1 Rape, 118 U Penn L. Rev 458. 460 11970l. 

"See gmrmil) bate Comborating C h v g w  q' Rape. 67 Colum. L Rev. 1137 
119671. 8eo also People v Moore. 29 App Dlv 2d 570, 286 N.Y S.2d 296 119671. 
affd. 23 S.Y 2d 5 8 5 ,  245 N E.2d 710. 297 N Y.S 2d 944, c w t  denied, 394 U.S 
1006 119691. In "doom the defendant degediy took a coin purae from lus victim. 
pushed her into the back seal of B taxi, and atfaeked her. The vxtim'a te8umony 
led Lo convictions for attempted rape, robbery, and grand larceny. On appeal. the 
c o w  threw out the rape eon~~ci ion  for lack of eorrobarathn Nwerthde8e, it 
affirmed the convictions far robbery and larceny. even though they were h a a d  on 
the s m e  uncorroborated teitrmony Because these crimes s t a d  independently of 
the attempted rape. they fell outside the corrobarstion rule United Ststel Y. 

oval. 18 41.5. 5 5  1C.XA. 19841. notes the demise of The corroboration d e  in 
ary practxe. 
eopie Y S e l y ,  228 Cal. App. 2d 16, 39 C d  Rplr 251 118641. 
eopie Y Basnan. 330 Mich. 457.  47 N W.2d 692 119611. 
88 ~ Q D  People Y Neely 228 Cd App. 2d 16, 39 Cd. Rptr. 251 119641: Mosley 

V. Commonwealth. 420 SW.2d 679 iKy 19671, People v Cowlss. 246 Mich. 429. 
224 N W 387 119291, Derwln Y Parsons 5 2  Mich 425, 18 N.W. 200 118841, Mdar 
V. State. 49 Okla. Crrm 133, 295 P. 103 119301 But 80s State v Dnver. 88 W.Va. 
479, 107 S E 189 119211 ipmper m exclude paychafnrt's Lesrmmy, h d  solely 
on emrwmm observation. that prosscutru waa B 'moron" and unworthy of 
behefl 

"Sm 111.4 J. Rigmore. supra note 4. 5 9218 i"No judge should ever let a 8-  
affense charge go to the jury unless the female eomplmant's said hisloly and 
mental makeup have been exarmned and testified to by B qudf isd  physician"i: 
Goldatem. supra nore 3 6  Orenitem. ~ u p r o  note 36. 

119141 lhereinsfter Rupr Trauma Syndrome]. 

"IIIA J Wigmore. s u p m  note 4. 5 924a 
"Burgess 8 Hoistrom, Rape Tmumn Syndmrne. 131 Am. J. Psychiatry 981 
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psychological symptoms experienced by a rape complainant which 
one would not expect to result from consensual intercourse.67 The 
identification of "rape trauma syndrome" turned the psychiatric 
examination of the complaining witness from its original pur. 
pose-to protect defendants from hysterical, delusional, or 
vindictive accusers-into a powerful prosecutorial tool. I t  also 
ushered in the first widespread use of psychological testimony to 
support, rather than undercut, the credibility of a witness. An 
expert could now link a witness' psychological symptoms to a 
specific event, and testify that because the victim exhibited these 
symptoms,s8 her testimony about the event was more likely to be 

Prosecutors soon attempted to use this new weapon, with mixed 
results. Some courts gave wholehearted approval to such testi. 
mony and placed no limits on its use. For example, in State u. 
Marks59 a psychiatrist testified in a sexual as6ault prosecution 
that the complainant suffered from "rape trauma syndrome." 
Based upon his examination of the eomplanant, the psychiatrist 
indicated that, in his opinion, the complainant had been the 
victim of B "frightening assault, an attack." The state supreme 
court held that the presence of rape trauma syndrome was 
detectable and provided probative evidence to buttress the 
complainant's claim that she did not consent.6o 

Other courts flatly banned its use,61 concluding that rape 
trauma syndrome was not a reliable diagnostic device and that 
the use of expert testimony did not surpass the "common sense 
evaluation" of B jury.ez The majority of courts, however, adopted 
a middle approach which recognized both the usefulness and the 
limitations of the psychological These courts permit. 
ted the expert to describe the existence of the syndrome, and the 

tNe. 

l'Lsrer sfudiea eonflrmed the B X L B ~ C B  of fhia phenomenon See Kilpatrick. 
Vermen & Rernick Assrssrnrnf o/ fhr ARennath a i  Raps' Changing Patterns of 
Fen?. 1 J Behav. Aaaessment 133 119791 Norrir & FeldmanSummers, F m t o ~ s  
RehLed to the Fsyehoivgieof ImpocLI of Raps on the Victim. 90 J Abnormal 
Psychology 562 119811 

T h e  symptoms include fear. p i t  anger emharasment, B X ~ ~ ~ Y I  motor 
activity. nightmares. and phobic reaction Sre R a p  Tiaumr Syndrome, supra note 
58. at 982.84. 

"231 Kan 645,  841 P2d 1292 119621. 
-Id, at  1293-99 s e i  dm United SLales V. Snrpea 18 M J 172 I C M A  19841 
"State v Sddana. 324 S.W.2d 227 iMmn 19821 But QOB Sfale Y .  M!ers 359 

"Staw V. Sddana 324 U W 2d 227. 230 ! M m  19821. 
"urnred Sraf~a  Y T o d n a o n ,  20 M J 897 !A.C \I R 19811, Peapie Y Biedra. 35 

Cd. 3d 236, 203 Cd Rptr 450. 831 P2d 291 119041: State Y .  Taylor, 663 dU 2d 
235 !Ma 19841 ien banel. 

N.W.2d 604 IMinn. 19841 !upholding a i d a r  testimony when ricfm IS a child1 
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expected reactions of an individual suffering from it. While 
acknowledging that rape trauma syndrome was not direct evi. 
denee that a rape occurred, this approach allowed the testimony 
to dispel common mispereeptions by the average layman about 
the reactions of an individual who had been sexually attacked.6' 

111. CREDIBILITY TESTIMONY IN THE 
MILITARY. 

The military approach to expert psychological testimony gener. 
Buy mirrors the ambivalent approach of the civilian courts. Prior 
to the promulgation of the Military Rules of Evidence in 1980, 
the Manual for C o u r t ~ M a ~ t i a l ~ ~  contained one explicit endorse. 
ment of expert credibility testimony. If an accused was charged 
with malingering,bb either party could produce a qualified medical 
expert to "testify concerning his opinion as to whether a 
purported illness of the accused was feigned.. . United States 
v .  Irard68 found that this provision explicitly endorsed expert 
psychiatric testimony an whether an accused's claim that he 
suffered from a phobia was true. h a r d  had been charged with 
feigning an injury to avoid his transfer overseas. He presented a 
psychiatrist to testify that he had a disabling phobia about flying. 
The trial judge excluded the testimony, and the Air Force Board 
of Review. citing the Manual provision, held the exclusion 
e1rOlleOUS.6S 

far more Irberd. both in allowing testimony to be presented, and ~n the m p e  of its 
YBB. L e ,  s . 8 .  State Y Kim 6 4  Har. 596, 645 P.2d 1330 119821: Il3-year-old): State 
V. Middleton, 294 Or 427, 6 8  P 2 d  1215 119831 Ill-year-oldi One court t&s 
opposi~e viewpoints depending on whether Lhs n e t m  1s a~ adult or B chrld. 
Compare State V. Saldma. 324 N .R  2d 221 IMmn 19821 lrape trauma syndrome 
tsstimony not sdrmrsible where adult is Lhe r i c ~ u n l  with State Y Myem 859 
N.W 2d 604 IMvln 19841 lrimilar testimony admissible with child viictm). 

"Manual for Courts-Marnal. United States 1969 IRev dl [heremaftst MCM. 
19693. 

"Amide 115. Uniform Code of Yihtar) Jusrics 10 K S C 5 915 119821. defines 
mslingmng. "Any person subiecc to thii  chapter r h o  far Lhe pvrpose of avodmg 
work. duty or service I l l  feigns dness. physical drsablement, mental lapse. or 
dsrangemsnf, 01 121 intentianally inflicts aeliiniury shall be punished 88 B 
court-martial may direct 

"MCM. 1969, para 194 sss elso Manual far Cource-Marnal, Uruted SLates, 1951 
para. 184 

"4 C M R 182 IA F B R ,  psfifron denied. 4 C.hl R. 173 IC.M A 1962i. 
"The board of review held the error Lo be harmlei. Id at 798.99 Sirmlar issue% 

often wise m tort actions when the ques~mn IC Kherhsr rn scodent vxtim IS 
feignvlg pain in order Lo ~ C T % B L $  B "pain and suffering" award SBI Annotation, 
'UP" note 11 

131 



MILITARY LAW REVIEW Woi. 116 

Other cases have allowed experts on both sides of the issue to 
present testimony. In United States u. Hodgesva the accused 
faced charges of c m a l  knowledge of his fifteemyewold daughter, 
Zona. After Zona testified, the defense heavily impeached her with 
witnesses who said her credibility was poor and they would not 
believe her under oath. One witness, an attorney. testified without 
objection that Zona "had a mental and emotional problem and 
had no real conception as to the distinction between truth and 
falsehood."'l The government responded with a psychiatrist who 
testified that Zona had a character disorder which caused 
difficulties in getting along with others. He stated, however. that 
he had "no feeling that the witness was not telling the truth."'z 
The psychiatrist also explained that he classified the witness as B 

schizoid personality rather than a sociopath because, although 
both had a greater than average possibility of not telling the 
truth, the schizoid had a desire to tell the truth.'s The United 
States Court of Military Appeals allowed this expert testimony 
without giving any general endorsement, holding that the defense 
had "opened the door."" Similar testimony gained approval in 
United States U. Arruro. '~ where the accused, charged with 
sexually molesting a female child, objected to testimony from the 
treating psychiatrist that  supported the credibility of the victim.'e 
In United States V .  Iturrade-Aponte.7' the Court of Military 
Appeals held it erroneous far a trial judge to exclude, in a murder 
prosecution, testimony from a psychiatrist that the deceased was 
a "disturbed boy who saw aggression and manipulation to be the 
only means by which he would gain importance."78 The accused 
had offered the testimony to buttress his claim of self.defense. 

The high point of judicial acceptance of psychological testimony 
in the military can be found in United States V .  Moore" and 
United States v .  Snipes,aO both sexual msauit prosecutions. In 
Moore the defense claimed that the victim had consented to 

'"14 C.M.A. 23. 53 C M R. 235 119631 
.'Id at 29. 33 C M.R at  240 
"Id. 33 C.M R. sf 241. 
Y d  
"Id at  30, 33 C.M R. at  242 
"21 MJ. 621 IA C M . R  19861. see d m  United States Y S h a .  37 C M  R SO3 

IA F.B.R. 19661. 
'*The court held thal the defense had opened rhe dwr by ehcitmg testimony on 

the victim's crdibrlity and a b i f y  t o  fabneats B ~ L o r y .  the psyelvstiiif'n opinion 
of the Lath of the wmm'. story, and the term "iiemd molestatmn" 

.'I M.J 196 IC M A 19751 

.&Id at 196 n 1. 
"15 M J 354 IC M.A 19331 
*IS M.J 172 l C l l  A. 19841 
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sexual intercourse. Three psychdogists testified an behalf of the 
government that the victim might unknowingly place herself in a 
sexually compromising situation and that a man meeting her 
might feel he was being lured into sexual activities, but that it 
was unWrely that if the victim consented to intercourse she would 
later cry rape. The Court of Military Appeals upheld this 
testimony, although there was no majority opinion. 

In Snipes the government alleged that the accused sexually 
molested a young girl. A psychoiogist testified for the defense 
about the victim's personality and character traits, including a 
propensity to lie and make sexual accusations to gain revenge.61 
The government responded with a battery of experts. including a 
social worker, a counselor. and B forensic and clinical psychologist. 
They testified that, in their opinion, the victim had made truthful 
statements. that her personality was consistent with sexual abuse, 
and that there could be no other explanation for the victim's 
personalityy.a2 The court again upheld the use of this testimony, 
but noted that the defense had "opened the door" by imtially 
presenting similar testimony, that there was no defense objection 
to the type of testimony, and that each witness skirted the 
"ultimate issue" of guilt.38 

In areal outside of sexual crimes, there has been far less 
accommodation. In United States v .  Fields8' the defense wished 
to impeach a prosecution witness with a psychologist who would 
testify about the witness' emotional state and its effect on 
veracity. The Court of Military Appeals affirmed the trial judge's 
exclusion of this testimony and held that there was an insufficient 
showing that the expert wa8 qualified to classify the witness' 
character traits.8* In United States v HuienSB the accused failed 
in his attempt to introduce expert testimony on the unreliability 
of eyewitness identification. The court found that no "demonstra. 
ble scientific principle" underlay the proposed testimony. I t  noted 
that the expert had conducted only one experiment and deter. 
mined that there was no showine that his efforts had Drapressed 

~~~ 

&lld at 175 
'*Id at 177 
1 Compuie Snipes and United States j. Carter, 22 11 J 771 IA C M R 1. petition 

fikd. 22 M . J  414 I C X A  19861 uizh United Staler V. Cameron 21 M J. 69 
IC M A 1986) and Umted States v Tamlmson. 20 h% J 857 (A C M R 15851 

"3 M.J 2 1  IC M.A 19771. 
"Compare Fields uiih Urnrid Slaws Y hlaore. 15 M J 354 IC M A 19831 m e  

Umted StaIea v Moore. 12 hl J 864 IA F C Y.R 15811 (proper for trial iudge t o  
ie( i tnct  hfsnss  e~unssl from crasa-examinme w f n e ~ s  abaut her mentill health 
rscordi 

*3 M . J  216 1C.M.A 19711 
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beyond the experimental stage.8' In United States v. Hicks88 the 
Army Court of Military Review followed H u h ' s  lead and rejected 
expert testimony on eyewitness identification. The Army court 
went even further. though, and held that even if a demonstrated 
scientific principle could be shown, the testimony would be of no 
use to the panel members.8' 

Military courts have repeatedly condemned direct comments on 
the veracity of particular testimony. United States V .  Adkinsso 
involved a prosecution for consensual homosexual sodomy. The 
defense successfully impeached the main government witness, the 
accused's alleged sodomy partner. The government then c d e d  a 
naval intelligence agent who testified that, in his experience, an 
active homosexual was 100% truthfui in naming the individual 
with whom he had sex, that homosexuals came from backgrounds 
similar to that of the accused, and that a "passive" homosexual 
wae usually bisexual.81 The Court of Military Appeals had little 
difficulty rejecting this testimony, finding that the "expert" had 
no medical or scientific training and his opinion had no reasonable 
relation to any empirical abservations.82 Identical reasoning 
caused the Army Court of Military Review to reject testimony 
that an Army police investigator believed the accused was 
untmthful based on an analysis of "body movements."~~ 

"The court baaed its nrLng an the fdure of the expert t o  meet the "general 
aeeeptance" standmd of Fwe V. Umted Srstes 293 F 1013 IDC. Cir. 19231. The 
court considered only the one expecyoent which the defense expert canduered 
when it made thii  de te rmat ion  There are BELYBUY numemus mdlea  dmumerr. 
lng the meliabil i ty of eyawtne~i  identification Srr,  e n ,  A Yarmey, iupm note 
32 livrveying the fiddi: Euchhoul. Eyamtms l  Tsshmony. 231 Sei. Am. 23 IDBE 
19141: Levhe & Trapp, supm note 1: Loftus. Rseanatruefing Memory The 
Incmdibk Eyswitneae. 8 Peyehology Today 116 (Dee 19741 But see McCimkey & 
E p t h ,  Eyeluimeir Idennficanon What Can a Psychohgist Tdl a Jury?. 38 Am. 
Psychologist 560 W a y  19831 

-7 M.J. 561 1A.C.M.R 1979). sea d m  Urnfed States v Dcdron, 16 M.J. 921 
1N.M.C.M.R. 19831, r ru 'd ~n pari on other gmunds. 21 M.3. 237 1C.M A. 19661 
lexcluding tasstimany from a psychological expert on perceplian and memow!. 

T M.J a t  566 
"6 C.M.A. 482. 18 C M . R  116 119661 
"Id a t  496. 18 C Y.R at 120. 
"Id a t  497-98, 13 C Y.R 111 121-22, see also United States Y Parks, 11 C M . A .  

37, 31 C.M.R. 361 119671: United StaLos Y Jeffnes. 12 C M.A. 268. 30 C.M R. 268 
119611 Irelffting expert teslmmy BQ to whether the accused's dew& of the c-e 
were trvfhfvll 

'Wuaited States V. Clark. 12 Y.J. 978 IA.C.M.R. 19621, ~ B B  Umted States V. 
Azure, 801 F2d 386 18th C r  19361, r i  Umted States Y Cor. 13 MJ. 72 1C.M.A 
1984) ImQtive instmctron cured any error m BLlowmg doelor ' 0  teatify that  he 
thought vmtms of serval offenses were rrvihhiil: United Srstes Y Pemar, I4 M J 
161 IC M.A 19821 ledsfad  payehatrlc technicran who had seen w~Lness proleallion- 
ally on only three oeeasionr d d  not enjoy B auffieienriy close relationship to bs 
able to express rn opmion BI t o  her trvthfuineisi. 
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United States v .  WagnerB4 and United States V .  Camerone6 also 
involved direct comments an the truthfulness of particular s t a t e  
ments. In Wqner ,  the accused recanted his prior confession at  
trial. In rebuttal the prosecution called a military investigator and 
qualified him as an expert in "truth.teUing in confessions" based 
on his interrogative experience and an investigator's course. The 
investigator then stated his "impression" that the accused was 
telling the truth when he confessed.06 The Air Force Court of 
Military Review found this testimony erroneous and held that the 
evidence d e s  did not contemplate opinion evidence on the guilt 
or innocence of the accused, or the truthfulness of a particular 
witness.*' 

In Cameron the Court of Military Appeals considered almost 
identical testimony. The accused allegedly molested his step. 
daughter, After the stepdaughter testified and was heavily 
impeached, the prosecution called a social worker who had 
interviewed her once. The eocial worker established her credentials 
and testified that she thought the stepdaughter was truthful 
when she accused her sfepfather.ss The Court of Military Appeals 
endorsed Wagner's rejection of such testimony and noted that the 
Military Rules of Evidence limited evidence on a witness' 
credibility to character issues and not the truth of particular 
testimony.sg 

Thus, in the military, as in the civilian courts, one sees a 
limited recognition of the value of psychological testimony in the 
areas of witness capacity and sexual assaults. Outside these 
limited areas, it is extremely difficult to discover any clear 
endorsement of the expert who testifies on credibility issues. 

IV. REASONS FOR EXCLUDING 
TESTIMONY. 

Typically, the appellate courts have not taken a definitive stand 
either excluding or approving the use of expert testimony. 
Instead, one finds the appellate authority deferring to the trial 
courts' discretion. The appellate courts note that the trial court 
has "broad discretion" in admitting testimony: "ITIhe District 
Court has wide discretion in its determination to admit and 

"20 M.J 1% IA F.CM R 19851 
"21 M.J. 59 1C.M.A 19861 
"20 M.J st 159-60 
"Id at 761. 
"United States V. Cameron. 21 M J at  51-52 
'Id st 61 
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exclude evidence, and this is particularly true in the ca8e of 
expert testimony."1w On appeal, the district court will be upheld 
d e s s  "manifestly moneou8"10i or in "plain This 
standard of review allows the trial court a wide, and sometimes 
unwarranted, latitude in admitting or excluding testimony. When 
the trial judge's decision is based on facts peculiar to the case 
before the court. the "broad discretion" standard provides an 
appropriate means of recognizing the judge's superior position in 
resolving those facts. When the decision is based on factors going 
beyond the issues w a r  to the case at hand, however, the trial 
judge has no entitlement to deference, and the appellate courts 
should step in to set standards. With expert testimony, this is 
particularly true when the court decides the reliability of a 
par t idar  scientific method rather than its application tc B 

particular set of facts. Whether a scientific principle is valid is not 
a question which varies from case to case; trial courts should not 
be tree to reach conflicting decisions on the proven reliability of 
the scientific theory underlying proposed expert testimony.lO'8 

Appellate courts, in affirming rulings refusing the admission of 
expert testimony, usually focus on reasons such 88: 1) the 
testimony invades the province of the jury,'O' 2) the testimony 
adds nothing to the "common sense" understanding of the 
jury,lo6 3) a general mistrust of the scientific methods used."e 4) 
avoiding a "battle of the experts" or sidetracking the case on a 
collateral issue,10' 51 the point addressed by the expert was 
adequately established by other evidence,'Oa and 6 )  a fear that the 

"Stillwaii Manufact-g Co. Y .  Phelps. 130 U.S. 520, 521 118891, mead 
Hading V. United Statee, 418 U S  87 119741: United S t a b s  V. Johns. 734 F.Zd 
667 111th Cir. 19841 

'"'ses, ' 8 , .  Ssiem v United Ststea Lines Co., 370 U.S. 31 119611: United States 
V. Sohmidt, 711 F.2d 595 15th Cir. I983i: Udted Stntea V. Coata, 691 F.2d 1358 
(11th Cir. 1982): United States v Barnard, 480 F.Zd 907 19th Ck. 197311 CBIL 
dsnisd, 416 U.S. 969 119741. 
'"United States V. Pecelii 521 F.2d 535 12d Cir 19751 
Irn See, e g ,  United Statea V. Awkward. 697 F.2d 667, 6S9 19th Cir 19791, where 

che court Rlld that  ths admissibility of h y p n o t i d y  r s h a h d  WLitYnony had 
hen satabhhd in the Nmth Clrcvit, BO that  thare wm no meed for rn srprt to 
eatabiilih the validity of the scientific principle YI each caw. 8 x 6  see Uuted States 
V. Foaher, 590 F.2d 361, 383 l lst  Cir. 19791, where the Firat Circuit hdd that ''a 
trial eavrt car .  in i ts  discretion, conclude that xientiflc evaluation sirher has not 
reached or perhaps emnot reach a level of reliability such that acieaa'ie analyais 
of s question of fact murpass8$ the qudty  of common %?me evduation inherent in 
j q  deiiberstianr." 

ted Stater V. Jackson. 576 F 2d 46 119781. 
Wd Ststea V. Paceili. 521 F.Zd 535 IZd C r .  19751. 
ted States Y Fosher. 590 F.2d 381 l2d Ck. 19791. 

ted States v PBECL. 521 F 2d 535 l2d Cir 19751. 
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jury will find themselves overwhelmed by the expert and abrogate 
their function as the finder of faet.'Og 

In United States v. the defendant, a doctor, was 
charged with 42 counts of distributing controlled substances to 
drug abusers. He requested the court to order psychiatric 
evaluations of thirteen witnesses who testified how they obtained 
prescriptions from the defendant. The court refused to order the 
examinations and the defendant appealed, claiming this evidence 
would be relevant to both competency and credibility. The 
appellate court first held that narcotics use would not disqualify a 
witness"' and then went on to flatly reject the credibility 
issue: "Psychiatric opinions as to a witness' reliability in distin. 
guishing truth from fantasy is inadmissible for impeachment 
purposes, for it invades the jury's province to make credibility 
determinations.""z 

United States u. F ~ s h e r " ~  reflects a multitude of the concerns 
of the appellate courts. Fosher was a bank robbery prosecution 
which rested almost entirely on the testimony of two eyewit. 
nesses. The defendant tried to offer expert testimony on the 
vnreliability of eyewitness identification. The appellate court 
rejected this evidence because the defendant's offer of proof did 
not show it was based an any made of scientific analysis which 
met the pertinent standards of reliability. Furthermore, there was 
no relationship shown between the proffered expert testimony and 
the specific testimony of the witnesses to the bank robbery."* 
The court went on to note that the trial court was within its 
discretion when it found the isme within the competence of the 
jury and concluded by adding "to the trial court's articulated 
concerns our own conviction that a trial court has the discretion 
to avoid imposing upon the parties the time and expense involved 
in a battle of experts.""t 

When a witness has already been adequately impeached by 
other evidence, the appellate courts will uphold the denial of 

- E n .  Urntad Stafss Y. Alexander, 526 F.2d 161 18th Cir. 19751: Unrted Stales 

"676 F.2d 46 (6th Clr. 19731. 
V. Hicks, 7 M.J 361 IA.C Y.R 19791. 

"'Id at 383. 
"'Id: sen also Cmted State8 V. Ellsworth, 736 F 2d 333 (8th Clr  19841. United 

Stales V. Moten, 564 F.2d 620 12d Cir 1. colt  denied. 436 U S  959 119771 
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expert testimony. In United States v. Pacelli' the trial courc 
denied the defendant's request to ~mpeaeh the n m n  prosecution 
witness with testimony that he was psychopathic. The appellate 
court upheld the trial judge, noting that rhe court instructed the 
p r y  that the witness was an accomplice and therefore his 
testimony was suspect. that the expert testified during the olfer 
of proof that the average person would realize uithout the help of 
a psychiatrist that the witness' testimony had to be reviewed 
"very carefully." and finally that ample evidence of the witness' 
eccentric behavior appeared in the evidence presented. 

Fear of overwhelming the p r y  I S  also a common theme. 
According to the United States Court of Appeals for the Eighth 
Circuit, scientific evidence "is likely to be shrouded with an aura 
of near infallibility, akin t o  the ancient oracle of Delphi.''LL6 The 
United States Court of Appeals for t h e  Sixth Circuit expressed 
similar sentiments "A courtroom 1s not a research laboratory 
The face of a defendant . . should not hang on his ability to 
sueeessfuUy rebut scientific evidence which bears an 'aura of 
special reliability and trustworthiness.' although ~n reality. the 
witness is testifying on the basis of an unproved hypothesis."118 

A leading federal case on eyewitness identification is United 
States 0. ArnaraI.120 Amoral involved a bank robbery in which 
several eyewitnesses identified the defendant a i  the robber. The 
defense attempted to introduce expevt testimony an the general 
unreliability of eyewitness identifiration and the effect of stress 
on perception. The trial judge rejected the testimony. The judge 

~~~~ 

' "521 FZd 635 l2d Clr 19751 
'Included m the lone list of oddiries C:PO b\ .PI  m x l l a f ?  C O U I ~  xe i e  the 
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determined that the weight to be given the eyewitness identifica- 
tion was a matter for the jury, and emphasized that any 
differences in the eyewitness accounts should be revealed by 
cross-examination.'P' 

On appeal, the circuit court affirmed the trial judge's ruling, 
but adopted a fowpart  test for the admissibility of expert 
testimony on eyewitness identification. The proponent of the 
testimony must show: 11 a qualified expert. 21 a proper subject, 31 
a generally accepted scientific theory to support the testimony, 
and 4) that the probative value of the testimony outweighs its 
prejudicial effact.1P' While the court gave B qualified approval to 
expert testimony on eyewitness identification, it continued to 
emphasize the dangers caused by "its nura of special reliability 
and trustworthiness."l23 

In United States U. Theuis'2' two airline pilots placed the 
defendants ne- a murder scene around the time of the murders. 
The defendants produced a psychologist, Dr. Robert Buckhout, 
who offered to testify about the general unreliability of eyewit. 
ness identification. The trial court rejected the testimony and 
concluded that the accuracy of any identification was an issue 
within the province of the jury, Because of this, any probative 
value would be outweighed by the possible prejudice.'*S 

The cirnrit court affirmed the trial judge. The appellate court 
noted that the expert had no plans to testify specifically on the 
particular identifications made by the pilots; instead, he intended 
to limit his testimony to general problem areas in eyewitness 
identification. Moreover. alloving the testimony would permit the 
expert to comment indkectly on the weight of the pilots' 
testimony.'*e Finally, the court found that cross.examination was 

"'The idea that emsaerrminatioo, rather than erprt  tebtunony, is  the 
appropriate vehicle for diaaeditiw witnemee in dro a common theme. Eg , United 
State8 V. Faiher, 590 F Id 361 Ilet Cir. 19791. 

"436 F.2d Lt 1153, w e  &ro United States V. Hick*. 7 M.J. 561 1A.C.M R. 19791 
leppl- A m d  in the rmlituyl. 

'"436 F.2d at 1152. Amlrd VUI decided before the Federal Rule8 of Evidence 
rmh effect. The Rubs M k d y  to be mom accomodating Lo such testimony. See 
Unitad State8 V. Downing, 733 F.2d 1224 ISd Cir 1863i: United Ststas Y .  Smith, 
735 F.2d 1103 lSth Ck.J, c a n  denled, 106 S Cf. 213 118841: inim text accompany- 
ing m t a a  223-293. 

'"685 F 2d 618 15th C N ,  c e l t  denied. 466 U.S. 1003 118621. 
lyId at  641. 
'"Id The court did DOC explam why thin vys8 eftennaive Any fm (If rebuttd 

widaaca axprt 01 othemiae. h h t i y  ammenti on the weight of  ather 
teatimmy. 
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an adequate means to identify any specific problems with the 
pilots' identifications.12' 

United States U. Hicks128 applied the Amaial four-part test in a 
military case. In Hicks an Air Force Sergeant and his guest were 
robbed as they waked along Waikiki beach in Honolulu an a 
moonlit night. The two victims identified Hicks as one of the 
robbers at  a police lineup conducted four days later. They also 
identified the accused at  the pretrial investigatmn'z' and again at 
trial.1s0 The defense requested the government to produce Dr. 
Robert Buckhout to testify as an expert on "social and perceptual 
factors in eyewitness identification." His proposed testimony 
covered two areas: the unreliability of eyewitness identification 
under stress and suggestive factors at the police lineup. The 
military judge denied the request and the Army Court of Military 
Review affirmed. The appellate court rejected the argument that 
the admissibility of Dr. Buckhout's testimony rested solely an 
proving an underlying scientific principle which supported his 
conclusions.181 The court surveyed the federal ease law and noted 
the additional concerns that such testimony would invade the 
province of the jury, create a danger of prejumce and confusion 
beesuse of the "aura of special reliebillry and trustworthiness," 
and have limited probative value because of its general nature. 
The court found no abuse of discretion when it applied the 
Amoral test.182 

V. THE FOCUS OF EXPERT TESTIMONY. 
Wigmorel33 identifies three functions that bring a witness' story 

from the oecmenee of an event to the jury's factual determina. 
tion in the courtroom. First, the actual observation of the event 
by the witness; second, the witness' ability to record and 
reconstmet the event in his memory; and third, the communica. 
tian of the witness' recollection to the trier of fact.'gs For a 
faebfinder t o  make an accurate determination. several things 
must happen. The witness' perception of the evenc must first be 
accurate (tho witness must ''see'' what is actually there). The 
witness must then retain an accurate memory of the perception. 
The witness' courtroom testimony must accurately convey what 
"'661 F.2d at 641 
l"7 M.J. 681 1A.C.M.R. 19191 
"Sss Article 32. Urnform Code ai ildltar)' Juatice 10 U S  C 5 832 119821 

"'7 M.J at 662 
"Id a t  563. 
"'Id at 666. 
"'I1 J wigmore, 'up,= nore 4,  55 492-494 
"'&e also A. Y m e y  supra note 32 ai 2-3 
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he or she has remembered. Finally. the trier of fact must give 
credence to the account the witness presents. When the fact.finder 
comes to m inaccurate resolution, one of two things h a p  
pens: either the witness' capacity to perceive, remember, and 
communicate brake down in one or more of these areas and the 
facbfinder failed to appreciate the breakdom, or the witness did 
accurately perceive. remember, and communicate, b u t  the fact. 
finder improperly discounted the testimony. 

Numerous psychological studies point out the pitfalls of inaccu. 
rate testimony.'ge I t  is easy to find anecdotal accounts of criminal 
convictions generated by witness accounts, accepted by a jury, 
which later proved to be Yarmeyls7 describes the 
multiple erroneous convictions of Adalf Beck in London, England, 
at  the turn of the century. In December 1895, Beck was charged 
with taking money and jewelry from "loose women" under false 
pretenses. Ten women identified him at his trial in March 1896 as 
the man who committed the crimes, and he was convicted. In 
1898, Beck secured his release by showing that the witnesses had 
mistaken him for another man, John Smith. Six years later, while 
Beck WBS visiting London, an additional series of similar crimes 
occurred. Once again, Beck wa8 charged and several women 
identified him at his trial in April 1904. He received a Sentence of 
five years in prison. In July 1904, while Beck was still in jail, yet 
another series of similar crimes were committed. John Smith was 
arrested and convicted for these crimes. The court decided that 
Smith was also the guilty party for the prior crimes and Beck was 
released and declared innocent. He eventually received an indem- 
d r y  fund to compensate him far his wrongful convictions. 

Borchardlas provides an account of the robbery conviction of 
Elmer Jacobs in 1928. Jacobs was arrested after four taxicab 
drivers reported that a pair of men robbed them and stale their 
cabs over a fiveday period. Each driver identified Jacobs as one 
of the robbers. I t  turned aut that  they mistook Jacobs for two 
other men. Actually, two pair of robbers committed the crimes, 
one pair robbing three of the taxi drivers while the other pair 
robbed the fourth. 

'"See, a g  E. Loftus. Eyewitness Testimony 118191: L Taylor. Eyewurtness 
Identification (19821, A Yarrney, a u p w  nom 32: Buc*hout & Greenwald. supm 
note 41: Buckhout. Evririfnsrr Teinmanv. 231 Sci Am. 23 IDee. 18741 herehsfrrr 
Eyewitness Toatimonyl. Convia, supra note 1. 

E Gardner. The Covrl of Last RDsorf 119521. 
"#E. Borehard. Convicting the Innocent 119321 E. Blaek. The Vhdicstors 118631, 

"'A Yvrnay iupm note 32, at 1-8 
"'E Borchrud. supra note 136. at 310-41. 
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B ~ e k h o u t ~ ~ ~  recounts a case where a police officer identified the 
defendant 8s the man who shot B murder victim. The killer stood 
in a darkened doorway 120 feet from the officer. Other witnesses 
could barely define a person's silhouette at  that  distance and later 
measurements showed the lighting to be less than 115 
candlepower. Buckhout concludes that such identifications must 
rest on some factor other than what the witness actually 
perceived.140 

Eyewitness testimony is tremendously persuasive to a jury. Dr. 
Elizabeth Loftuslal conducted a study in which three groups of 50 
mock jurors heard evidence of a simulated robbery. On Friday, 
November 1 2 ,  1910, a robber went into Mr. X's grocery store, 
pointed a gun at  him, and demanded money. Mr. X gave him 
$110 and the robber started out of the store. The robber suddenly 
turned and fired two shots. killing Mr. X and his fiveyear old 
granddaughter. The police arrested a subject tw-and-one-half 
hours later and charged h m  with murder and robbery. 

The first set of jurors heard only circumstantial evidence. The 
robber was seen mnning into an apartment house-the same 
apartment house where the defendant lived. The defendant had 
$123.00 in his room; his shoes had traces of ammonia. which was 
used to clean the floor of the store; and paraffin tests indicated 
that there was a slight possibility he had fired a gun. On the 
other hand, the defendant testified he did not commt the crime; 
that  he had saved the $123.00 over a twomonth period that he 
worked as a delivery boy and could have obtained the ammonia 
tracings anywhere; and that he had never fired a gun in his life 

The second fifty jurors also heard a store clerk's testimony chat 
he saw the defendant shoat the victims. 

The third fifty jurors heard the defense impeach the store clerk 
by showing that he was not wearing his glasses at the time he 
claimed to have seen the defendant and, since his vision was less 
than 201400. the witness could not possibly have seen the robber's 
face. 

i*Eyrrr~irn#rr Teilimony, 8upm note 131. at 2 4 - 2 5  
'.OA common technique used Lo demonitrsfe rhe macevrscrei of eyewitness 

aceounta LS Chr "staged cnms ' Hugo Yunsrerbrg used Lhir technique m hri 
pioneering studies. H. Munsmerberg, On the Witness Stand 19-51 119081 Yore 
recently, Dr Buekhovt shored e videotape of a sirnuisred mugglng on the nightly 
news show of a New York Leleri~mn station Immidmtely sftenusrd, the viewers 
saw a hnevp of su men and were asked t o  identify the robber by cavvlg the 
~tatron Only m s  y1 seven of Lhe 2,000 i lewerr who called coriecrly identified the 
mugger Buckhour & Greenwdd supra note 41 at  1297-98 

E Laftus. supra now 133. at 9-10 
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The first 50 jurors found the circumstantial evidence unconvinc- 
ing. Only 18 percent judged the defendant guilty. Adding the 
eyewitness identification, however, boasted the conviction rate 
dramatically. Seventy-twa percent of the second fifty jurors would 
have found the defendant guilty. The third group demonstrates 
the impact of even unreliable eyewitness testimony. Sirty-eight 
percent of the third fifty jurors voted for guilt. even though the 
ciedible evidence was indistinguishable from that seen by the first 
set.14s 

Two other studies show a tendency for eyewitness testimony to 
he not only persuasive, hut ais0 flatly wrong. In one, Dr. 
Buekhout staged an assault for students in a  classroom.^^* Seven 
weeks later the students were asked to identify the assailant from 
a display of six photographs, which included the assailant and an 
innocent person who had been standing nearby. Forty percent of 
the witnesses correctly identified the assailant. The remaining 
witnesses. however. did not merely fail to identify the assailant. 
hut forty percent of them /or nearly onefourth of the witnesses) 
chose the photograph of the innocent bystander. 

In a mom recent experiment,14+ Dr. Loftus showed subjects a 
film ahout a crime and then asked them three days later to 
identify the criminal from a set of five photographs. The 
photographic display had a picture of m incidental character in 
the film, hut it did not contain B photograph of the criminal. 
Sixty percent of the subjects identified the incidental character as 
the criminal. Less than a quarter correctly refused to identify 
anyone. 

At one time, psychologists assumed that the brain acted as a 
recording device.14j A person perceived an event and imprinted 
that perception in his mind, where it remained dormant until 
needed. At the appropriate time, the person recalls the pertinent 
memory recording and "plays" it to reconstruct the events.14b 
Later research shows that this is not true. Each of the four 
stages-perception, memory. retrieval and communication, and 

"This dm indicates that eroa~-exmnatmn msy not be che effective impesch- 
ment L o 1  the appellate c o u r t s  betieve it Lo be. The ovenvheimng malmity of the 
chird set of luiors convicted even rhoush the crosa-examination ~am~Iets iv  
under-ed the eredibiliry of ths teatimany.- 

" E y e w r h ~ r s  Tasfimony, mpm note 135, m 29-30 
" S e e  L Taylor. supra note 131 at  40. 
"Stunford .&'oaf#. iuilm nole 1 sf 975.76 
'"Many laypersona subscribe to this 'videorap" veramn of perception. memory. 

and r e e d  whreh may aeeounh for the s e a t  weighc oven eyewmmrs testimony 
Ser Eyemiiness Tesl~rnony. 'upm note 131 BL 171. 
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evaluation is a dynamic process involving both conscious and 
subconscious influences which can affect the witness' testimony 
and the faebfinder's ultimate resolution. 

A.  PERCEIVING THE EVENT. 
A witness' perception of an event may be most heavily 

influenced by his inherent physical limitations. Sensory defieien- 
cies, such as color blindness, lack of depth perception, a deficiency 
in visual acuity, or difficulties in dark adaptation can lead to 
inaccurate observations."' Witnesses may be unaware of these 
deficiencies,'46 which can cause them to testify about events they 
could not possibly have abserved.'*g 

The human brain only selectivity stores what is present in the 
environment at  any particular time. The mind selects particular 
details from the variety of events which may be presented'so 
These details form a "blueprint" which the person later uses to 
reconstruct the observation. A person subconsciously develops 
methods for selecting which details will be recorded and concern 
trates on the moat important. 

While this method works well for the routine functions in life, it 
can lead to distortions, particularly when the importance of the 
event changes sometime later. Details which the witness ignored 
or dismissed suddenly become crucial. The individual then must 
bridge gaps in perception for which insufficient data exists. 
Inferential "leaps" replace actual perception. leading to a dis- 
torted version of the event. Once again, the witness may be 
totally unaware of the distortions. An individual asked to r e e d  
an innocuous event tends to give an incomplete and unreliable 
account, the person may be certain of details having no basis in 
fP.Ct.1~~ 

1. Time Perception. 

Witnesses have great difficulty in accurately measuring the 
passage of time. In this ease, however, the error is nearly always 

"'A Yarmey ~ u p m  note 32, at 38-39, 
'"Id Yarmsy describes how B eolar.bhd p m n  mght  adapt by ueing mierencei 

and lomcal conclusions LO c o r r ~ c t  for thrr deficmnry For example, B red-green 
color-blmd person mghf "see" 8 red trsific Ught becsvse he knows ~f IS rhe LOP 
hghl on the signal 

"Buckhout, Pryrhology & Eyeuntniis IdmfiFcation. 2 Law and Psychology 
Rev 76, BO 119161 [hereinafter Pryehoiogy d Eyeuimese ldmnfleobonl 

''zE 
'Psychology ond Eyebilnarr idennficatian ivpm note 149 BE 11 

Lafrus. ~ u p m  noce 135. m 26-30. 
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one.aded: one overestimates the amount of time an event toak.'s2 
Viewers tend to judge the passage of time by the amount of 
activity which they eee. In a faetmouing, actiampacked event 
such a8 a crime scene, a witness will invariably overestimate the 
length of time of the event merely because the level of activity 
causes them to believe B significant m o u n t  of time has passod.1ls 
This effect is heightened when the viewer ie under strese.'5' 

Time estimates can be critical to the outcome of a case. A 
premeditation issue in a first.degree murder prosecution may turn 
on the amount of time the defendant had to consider the 
consequences of his actions. Jurors hearing varying estimates of 
time duration from different witnesses might be surprised to hear 
that  all the estimates are likely to be significantiy overstated. Yet 
ignorance of this one fact could lead to a wrongful conviction.lj* 

2. Obseruotion Conditions. 

The physical conditions existing at  the time of the incident will 
also affect the quality of observation. Not surprisingly. the 
m o u n t  of observation time is inversely proportional to the 
reliability of observation-a witness who has more time to 
perceive the event will do 80 more accurately, since the witness 
can identify and select the salient features of the event to stare in 
his or her memory.1ss When the event occurs and passes 
suddenly, however. the witness is unprepared to focus attention 
on these important features.lj7 
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Poor lighting, distance, intervening obstacles, and distracting 
noises also affect the perceptual reliability of a witness.1eb 
Research has established threshold limits of efficient functioning 
far the senses. As these thresholds are approached and passed, 
eyewitness descriptions become increasingly 

3. Stress. 

A common belief is that stress heightens a witness' observation 
powers and "burns" an image of the scene into the mind The 
witness may experience an increase in adrenaline levels, aceompa. 
nied by an increased heart rate, respiratory rate. and blood 
pressure.'eQ These changes can result in a belief that  perception 
and memory have also improved, expressed by phrases such 86 "I 
could never forget that face."'fl' 

Psycholopeal research contradicts this assumption. Perceptual 
abilities actually decrease in a highly stressful situation, and the 
person under Stress is less reliable than he or she would be 
otherwise.162 Such B witness becomes less capable of remembering 
details, less accurate in readmg dials. and less certain in detecting 
sigmals.163 The witness tends to concentrate on relatively few 
features of the environment, whle ignoring others. An eyewitness 
faced with a dangerous situation may be able to concentrate only 
an the possibilities of escape. and be completely unable to 
accurately remember the assailant or other aspects of the 

4. Expectations. 

What a witness "sees" during an event is heavily influenced by 
prior conditioning and experience--"jw]e tend to see and hear 

"Psjehoiog) nnd Eyemitness Identrficatian, aupro n m e  140. at 78 
"'Id , Tlvi re~e lmn 18 known as Lhs General Adaptation Syndrome. and IC preparea 

the individual for "fight or  fight." i e ,  t o  cake the areps necessary to  emure 
rvrvnal Sce H Seiye. The Stress af  Life Ire" ed 19761 

" L  Taylor, supra noto 135 at  28. Pryehoiogy and E y m i t n e r s  Idmapcution, 
supra note 148, sf 78 

's'Stan/ord Xoole. supra noes 1. m t  979 
"Buckhoul & Greenwdd supra nore 41. BC 1301-0b One rheow indreates that 

rnodriafr i e w i s  of B C ~ B S  01 arousal increase performance up ro  B point Under this 
theory, knorn ns the YerkeeDodson law. peiceptud prformance fallow B 
U-shamed curve At verv low levels of arousal. the senses am not ver functmnmi. 
Full) Performance pmks at modsraw 1w& of arousal and then deehes  BQ the 
stress increases further See E. Hllgard. R.C Atkinaon. & R L  Atkmson 
Introduclion t o  Psychology 357 119761 L Tsylor. supm note 135, st 32 

m shich B crime 
\ictim faced with B criminal brandishing B gun Lends Lo focus on tho gun fa the 
~XCIUSLO~ of other aspects of the S i t u C m n .  See E Loftus. supm note 13s. at 3s 

"'Dr Laftus describes the phenomenon of "weapon focus, 
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what we expect to see and hear."'85 Since a person can process 
and store only a small portion of what is present at  any one time, 
the individual develops an ability to form conciusians about what 
was seen based on only a limited stare of information. The 
witness integrates the fragmentary bits of data into a coherent 
whale by reliance on what he or she has seen, heard, and been 
told in the past-the witness reconstmcts what has happened 
from what he or she believes must  have happened.1ee 

Expectations affect perception in three ways. When the sensory 
data is ambiguous, the observer resolves the ambiguity in 
accordance with his expectations. In this situation. observers with 
different expectations may see vastly different things.167 

When the sensory data is non-existent, tho witness may 
unconsciously "invent" perceptions to account far the gaps in the 
information. This can occur when the observers do not pay close 
attention or when they are functioning at  the limits of their 
sensory capabilities. In one case?6s a group of fifty high school 
students testified that they had seen a mid& collision between a 
private plene and an Allegheny Airlines jet while playing football 
in a nearby field.16e These witnesses reported details about the 
numbers and lettering an the planes, falling bodies and luggage, 
and the failure of the commercial jet to take any evasive action 
before the crash.1'0 

The flight recorder data showed that the planes were in the 
clouds overhead when they collided, and that the sound of the 
crash would have taken six seconds or more to reach the football 
field. Further, the distance from the crash to the football fieid 
made the luggage and the numbers on the plane too small for a 
normal human observer to perceive them. Here, although it was 
virtually impassible for the students to have seen what they 

"'U'hpple. The Obtaining q' Infomation Psycho ion  of Obseruahon and 
Report 15 Psychologid Bull 217, 228 119181, quoted in E. Loftus. s u p  note 
136. at 37 

'"Loftus identifies four different t p e s  of BxpBcfBtmns: ll cultural expecrarmns 
01 rterealmes. 21 expectations from pmr experience. 31 indiddndud prqudiees. and 
41 temporary bmres E Loftus, mpm note 136, BL 36-48 

"Id The hunter who aceldentaily shmts a man beheving h m  t o  be B deer. 
fluslrates the phenomenon The hunter. eagerly looking for ius p'ey. vlterpretii rhe 
shape. movement. and noises he perc~iver BQ a dear Yst a paliceman who feats the 
hunter's e l m  of maL&e by obiervhing mder identical conditions may honeiitiy 
'sport hack thar hs umsraireably eodd see a man See Sommer. The Nmew Laoh 
on ths Witmss Stand. 8 Can Psychologst 94 119591. 

'''Allegheny Airimms Y Ulvred SIale8, 604 F 2d 104 (7th Clr. 18741 ceii denied, 
421 u s  97s 119751 

'Be8 Buc*houf & Greenwald, supm note 41, BC 1302 
.Old 
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testiiied to. they constructed a plausible sequence ai events which 
would account for a md-air 

Finally, when the sensory data conflicts with witness expeeta. 
tians, the witness may ignore the contrary data or become 
confused about what was seen. Bmner and Postman172 performed 
an experiment in which subjects saw a display of playing cards 
containing twelve aces from all four suits. After a quick look, 
most subjects reported seeing three aces of spades. Actually. 
there were five-but two were d a r e d  red. Most subjects did not 
see the red spades at  all. A few described them as "purple" or 
"rusty black." colors more in line with their expectations. Other 
mbjects simply got upset. The experimenters concluded that, in 
the face of contrary stimuli. "the perceiver's behavior can be 
described as resistance to the recognition of the unexpected or 
incongruous."l'3 

A classic 1947 study'-4 demonstrated the extent to which 
cultural expectations OT biases influence perception. Witnesses 
saw a picture of a subway train filled with people. Two men, one 
white, the other black. stood on a train talking to each other. The 
black man was welbdressed, wearing a suit and tie, while the 
white man held a razor blade by his side. The witness s w  this 
scene, then told a second person as much as they could about it. 
The second person passed the information to  a third, and so on 
through six or seven people. 

In over half the experiments with the picture. the final report 
states that the black man, not the white m m ,  held the knife. 
Several reports had the black man "brandishing it wildly" or 
"threatening the white man."115 

5. Cross-Raetal Zdentrfcotions. 

There IS no proof that members of different races show any 
difference in relative eyewitness abilities.17i There exists a signifi. 
cant difference, however, in the ability of members of one race to 
identiiy a person of another race as opposed to then own. People 

' ,Id The district court later entered a judgment agunit the avhne after finding 
that the fight crew f d e d  Lo use reasonable care I" the operation of the letliner 
Allegheny Aullnes v United Stater. 120 F Svpp 1339 ISD Ind 19761 Ion 
remand) 

"Bmner and Postman On the P e r c g t i o n  of Incongiuitj  A Puiadigm, 18 J 
Peraondty 206-23 119491 

' -Id ~f 222 
"G Allpart and L Postman. The Psychology of Rumor 6? 119471 
, l i d  Lof tw  describe3 thii experiment ID E Loftus auprr nore 135, at 31-39 
.'L Taylor supm note  136 a t  1 9  
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are generally poorer at distinguishing among members of different 
races."' This may happen because witnesses concentrate on 
features which differentiate between the two racial groups rather 
than features which distinguish among members within the other 
race.118 An individual's skin calor, far example, is a valuable piece 
of information in distinguishing between individuals of different 
races. but relatively unimportant when considering members of 
the same race. Moreover. contrary to what one might expect, the 
ability to make crossmdal identifications does not necessarily 
improve because of increased exposure to the other race."9 

6. Ago and Sex. 

Sensory abilities decline with age. The ability to see fine details 
declines after age 40,'80 and by age 70 loss in visual acuity far 
bath far and near objects is common. Moreover, the lens of the 
eye takes an a yellowing hue as it ages, filtering out more of the 
blueviolet light.'a' This causes visual perception to "tilt" toward 
the brighter colors; older people see things as less blue. I t  also 
causes increased difficulty in distinguishing among blues, greens, 
and violets.'aX 

Time perception changes in the elderly. Time appears to pass 
more slowly for younger persons,183 which causes the same 
absolute time period to seem longer for the young than for the 
elderly. Hearing ability also decreases with ago, particularly in the 
high pitched tones above 10,000 cycles per seeond.'84 Many 
cognitive abilities, however, remain unimpaired by age.185 

'Id E. LoftuS, sup" note 136, st 136-42 A Yumey dupro note 32, sf 
130-36, Smnfmd Natr. ~ u p m  note 1, st 982 

'See A Yarmey. supm noce 32 at 136. 
"*L Taylo~. w p m  note 135,  81 20 Apparently the quaLty of a perrons exposure 

t o  the other race can m&e B diffomnee. White subjects who reported h s i i n g  hlaek 
friends *ere supenor in recagnumg black faces over while subjects who merely 
attended school wuith blaclia or mew YD in M lnteerated nemhhorhood. A Y u m w  . .  . -  
ivpro note 32, at 134.  
'.L. Bmehof. Adult Psychology 119761 
"'A Yarmey. ~ u p m  note 32, Bt 219: Canria supm note 1 at 591-92. 
"'Conva. supra note 1. 81 591-92 There 18 lesa Liiiculty vl difierentiatvlg 

It  also talres l o n m  for elderlv O P ~ S O ~ S '  w e 8  t o  adiusf when enterhe a dark 
among the reds, oranges and yellows. A. Yumey. svpm note 32 s t  219. 
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Loftus'aa has found a sexual difference in the recognition of 
specific items in a scene. Twenty-five men and twentyfive women 
looked at a sequence of twenty-four slides depicting B wallet. 
snatching incident. Each subject completed a questionbe, read a 
"suggestibility" paragraph designed to introduce inaccurate infor. 
mation about four critical items, and then took a final accuracy 
test. Overall. there were no significant sepbased differences in 
total accuracy. Specific questions did produce differences, how 
ever. Women were more accurate and lesa susceptible to sugges. 
tion on "female-oriented" items le.g., women's clothing or actions1 
while men produced better results on "male.oriented" items le& 
the thef 's  clothing and the surroundings). 

B. FACTORS AFFECTING MZMORY. 
The brain does not simply store a memory, leaving it unaltered 

in the mind until it needs to he recalled. A number of things 
affect a memory in the time between its storage at  the time of the 
event and its recall at  trial. The memory is not permanent; all or 
part can be lost. More importantly. intervening events and 
perceptions will affect the memory Additional data and thoughts 
can distort what was originally perceived. leaving a "memory" 
which has been drastically changed. This change can be a 
subconscious process, leaving the witness firmly convinced that 
alterations were part of the original per~eption.'~' 

Memory deteriorates over Memory loss has been 
diagrammed an a ''forgetting curve" which shows a very rapid 
1086 of memory immediately after an event, becoming more and 
more gradual as time Clerical workers tested for 
recognition of pictures after intervals of two hours to four months 
showed a 100% correct recognition after the two-hour delay. Four 
months later, however, their recognition dropped to only 5790, 
little better than chance.lg0 

In addition to the actual loss of memory, recall may be affected 
by the witness' own thought processes. One such proeess acta to 
transform uncertainty into certainty. A witness who is unsure of 
a pertinent fact may answer "I think this ia what happened. but I 

"Id at  166-69 
"L. Taylor. iupm note 136, 8r 41 
c'Id: Buckhauf & GreenKdd. ~ u p m  noce 11. a t  1311. 
L'E Loffus. supra note 135. 81 53. 
' * Id  The recognirion rem consirfed of shoring sngle pictures to the subjects and 

aakmg whether they recagnned rhe picture as one they had s-n earlier. Since only 
B yes no response w8s needed. ~orneane who had never s e n  the p'ctures could 
guess nghr 5 0 %  af che nme. 
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am not sure" when first asked about the event. The next time the 
witness considers the issue, however, he or she is more sure, and 
by the time of trial, the initial guess has become a certainty. This 
witness has exhibited the "guessing syndrome."'e1 At first the 
witness guesses at  an answer; that guess is then stored in the 
memoly. The next time the witness recalls the event. the first 
guess accompanies the original ambiguous or unclear observa. 
tions. Two things happen: the guess becomes part of the witness' 
memory of the event, and because the witness now "sees" the 
guess in his memory, confidence in the accuracy of the guess 
rises.181 By the time of trial, after the witness has considered the 
event many times, he or she presents a highly credible, self- 
assured account of something which could be entirely wong.'@s In 
this situation, the witness' demeanor on the stand will be useless 
to the jury in evaluating the credibility of the testimony. The 
witness honestly reports his or her memory of the event, but the 
memory itself has changed because of a subconscious procem 
Many times a witness, asked why the trial testimony is so much 
more complete and certain than a pretrial statement. will answer 
"I went home and thought about it some more, and remembered 
additional details." This answer may convince the trier of fact 
that  the testimony is credible and reliable. but a psychologist 
would treat such an explanation skeptically. 

The "guessing syndrome" shows only one way that memory can 
be influenced by postevent occurrences. The witness places dl the 
information acquired about an event into a single "drawer" in the 
mind, which makes it difficult to distinguish the original observa. 
tion from later informatian.lQ4 A witness exposed to post-event 
data can incorporate that information into the "memory" of the 
event. Loftus showed that these effects can be powerful enough to 
change a "stop" sign into a "yield" sign in a witness' memory of 
a car aecident.l85 

LOffUS. supra note 135, at 82-84. 
L. Taylor. ~ u p m  note 136. at 44 
aylar. supm note 136. at  44 

n f o r d i V o 4  a w r o  note 1. at 883. 
E. Loftus. supra nore 135, st 68-63. Laftua ihowsd that ashng a ~ilness a 

~ves f ion  which assumed the eivrlence of m mtmi  "fact" made ~t more &sly that 
the ' fsct" would became part of the wi tn~ss  memory. After viewing a fh of m 
sccihrr. college student8 asked shout the s-d of a car as It passed a barn were 
more hksh to SBY later that they had seen B barn. even fhoush no barn acivallv 
emsled. 

Anolher rlvdy ahowed that witnesses t o  B ataged theft who heard the ' ' nc tm' '  
SBY "my tape rsarder is missing" were sble t o  produce descnpbons of the tape 
recorder even though ~f did not actually must. Id 81 61-62. 
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This effect will be enhanced because of a tendency of a witness 
to incorporate all the data received into a single. integrated 
image. To reduce uncertainties and eliminate inconsistencies 
witnesses tend not only to fill memory gaps with extraneous 
details. but also subconsciously to change their mental picture of 
the event so that  everything "makes m ~ a e , ' ' ~ ~ ~  P o s t e e n t  infor. 
mation will be incorporated into this process. and may not only 
enhance existing memories, but also change a witness' memory 
and even add nomenistent details to a previous memory. The mere 
warding af a question can introduce information that affects both 
the immediate answer and also the general memory of the event 
In one example, witnesses to a traffic accident were asked one of 
two questions. Half were asked "Haw fast were the ears going 
when they hit each other?" The others were asked "How fast 
were the car3 going when they smashed into each other?" 
Witnesses answering the second question reported much higher 
estimates of the car 's  speed.'g' In addition, the latter witnesses 
were more than twice as likely to respond to a later question by 
stating they saw broken glass at the accident scene, even though 
there was no broken glass. Using the word "smashed" in the 
earlier question introduced a new piece of information for the 
witness: the ears "smashed" into one another. This information 
became part of the integrated picture in the witness' mind. Later. 
because broken glass normally results from a severe accident, the 
witness was more likely to think that occurred. because the 
scenario "makes ~ense.''~s~ 

The results suggest that even routine interrogation of a witness 
c m  plant suggestions which unconsciously become part of the 
witness' memory of the event. This effect will be exaggerated as 
police officers, investigators, and attorneys return to reinterrogate 
the witness to clear up conflicting or ambiguous points, shed light 
on new information. or simply review the witness' statement A 
witness who feels M obligation to  produce more and more details 
of the event is likely to take information from the questions asked 
and incorporate them into the description of the ~ c e n e . ~ ~ ~  

"Stanford .Vote, supra note 1. sf 983 
# E  Laitus. supra noLe 135, BL 77-78:  L Taylor svpm nore 135, a t  47-48 
"E Laftus supra note 13s. at 7 8  
"Id a t  74-77  
'=For example if pohce find a gun near B crime scene, they me Ueiy fO return 

to the  w~tneises ID derermvli what they know about the gun Even i f  rhe ongrnal 
eyswirness ~eeount8 made no mentian of a ~ e a p o n .  simply ashng the qvertlan 
"Dld you see a gun?' incr~aaes rhe pmbabhty that  the wlme51 rill Later tertlfy 
abaut the gun The effect 16 heighrened with B deckat l ie  queatran. 1 e ,  ' Did you 
see Lhn gun?' L Taylor supra note 135, aL E8-60 
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What happens when new information conflicts with the witness' 
memory of the event? Instead oi having new data which merely 
bridges a memory gap the witness now mnst determine 11 that 
the original memory is accurate; 21 the new data is accurate; or 3) 
the "accurate" picture lies somewhere in between. I t  appears that, 
where possible, the witness will attempt to harmonize both pieces 
of information, and correct the memory to a compromise between 
the two. In one experiment.201 witnesses viewed a film of eight 
demonstrators disrupting a university class, and then saw contra. 
dictory information in a questionnaire. Half the students were 
asked to describe the leader of the four demonstrators; the other 
half described the leader of the t w d m  demonstrators. One week 
later, each witness answered a new set of questions, including one 
which asked haw many demonstrators they saw. The first group 
reported seeing an average of 6.4 people, while the second group 
remembered seeing an average of 8.9 people. Each group cornpro. 
mised between their original perception and the later data they 
received. 

Where the conflicting data cannot be reconciled, the witness can 
actually be convinced to abandon totally the origind memory, and 
simply substitute the later information.2'2 

A witness' demeanor at tnal may give no indication that his 
teatimony may be inaccurate. Confidence in the details of a 
memory of an event does not necessarily indicate the accuracy of 
a witness' r e c ~ l i e c t i a n . ~ ~ ~  Indeed, a negative correlation sometimes 
exists between confidence and aceuracy.204 Witnesses often be- 
come more confident of their memory of an event as time passes, 
even though memory becomes less accuate over time.20' This 
may be due to the process of memory enhancement and modifica. 
tian described above. As the witness considers the event numer. 
oua times, incorporates new information and suppositions. bridges 
gaps in the original recollection. resolves conflicting data, and 
smoothes the rough edges, the witness' memory becomes more 
comfortably adjusted to what the witness feels "must" have 
happened. This in turn, reinforces the person's confidence that the 
memory is accurate. 

"'E. Loftvs Q Y D ~  note 136. sf 56-68 
'."sea sup,* ".I. 186 
'O'A. Yarmey. supra note 32, BL 160-61, 155. 
",Id; Sa* also E Lof~uur, sup" note 135 at 100-01 Loftur cites B numbm of 

studies, some showing a correlation between confidence and accuracy, w N e  others 
show that wirnesses are often confident and won8 

Sl'Stanfard A'ofe supra note 1, a t  986 
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Paradoxically. however, the same process which leads to m- 
creased confidence also ean introduce tremendous inaccuracies in 
the eyewitness account. The confident, self-assured witness who 
provides B detailed account of events et  trial. and is most likely 
to be convincing to a jury, can form this account through a 
process guaranteed to introduce variations from the witness' 
mianal perception. The unsure witness, on the other hand, who 
acknowledges many limitations an his or her original perception 
and qualifies the trial testimony, can find that testimony rejected. 
even though it may be the more accurate description of what the 
witness actually saw,206 

C. RETRIEVAL OF INFORMATION 
To provide an account of an event, the witness first retrieves 

the information from his or her memory. and then places it into 
whatever form is needed: translating the memory into words, for 
example. if the observer is testifying or giving a statement about 
the event: or comparing the mental image to a physical object, a 
photograph, or a suspect in a lineup. 

A person's recall can be affected by something as mundane as 
the person's location at  the time he or she is asked to remember 
what happened. Students taking a test do better when the teat is 
given in their usual classroom. They do much worse when tested 
in B different room.Zni A new environment tends to inhibit recall, 
while memory improves a8 the similarity of the witness' present 
location to the scene he is asked to remember increases. One 
writerzas went so far as to recommend that eyewitness identifiea. 
tion be made by bringing the suspect and the witness back fa the 
scene of the crime, where the witness would view the suspect in 
the Same surroundings and at  the same angle as before. While 
this mggeation is not practical In most eases, it does provide 
some understanding why a witness may not be able to accurately 
identify an abject or provide as complete an account in unfarmliar 
surroundings. 

Interrogation of the witness provides a primary means of 
influencing recall. Taylor points out that interrogation is a 
tweway exchange of inf0rmation.~0* A witness' recollection can be 

-Id A Yarme), ~ u p m  note 32, at 180 
"'Abernathy. The €/{mi 0,' Changed Envimnmmmi Condrnons U p m  the Results 

of Cviisge Ezerninanans, 10 J .  Psychology 253-301 119401. 
"Ferngold. The Influence a{ Encimnmant o n  Identipcanon a i  Persons and 

Things 5 J Cnm Law and Crimvlology 39-61 118141: see E Loftus. supra nore 
135, at 85-90: L Taylor supre note 135. at 51.30 
'"L Taylor supm nore 135, m 53-51. 
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affected by the individual questioning him, how questions are 
phrased, and the environment of the interrogation, The 
interrogator's expectations and attitudes, and any attempts to 
confirm a theory about the case. will convey themselves to the 
witness. The tone of voice. the way questions are asked. and 
encouraging feedback b g . ,  "that's very he1pful"i will "clue" the 
witness to the type of answers the interrogator desires. The 
witness will subconsciously try to detect what answers are helpful 
and will respond accordingly.21D The interrogator, on the other 
hand, can subconsciously slant questions to obtain the desired 
answers, and filter the witness' responses to fit into the theory of 
the case,zL' A distorted picture of the witness' perception is likely 
to result.2'2 

A police investigator can adopt three different methods of 
questioning a witness. The investigator might ask apemended 
questions, such as "What happened?" or "Tell me what you 
remember." This type of question, known as the narrative, or free 
report form, leaves the witness free to report any details he or she 
desires. Using a second method, the investigator may focus the 
witness' attention on one area by asking the witness to "Describe 
what your assailant was wearing." A response to this question 
provides a controlled narrative of the event. Finally, the investige 
tor might have chosen multiple choice questions-"Did he have 
light or dark clothes?' "Blue jeans or slaeksl'' "Brown eyes or 
blue?' This last type of question is called the interrogatory report 
form. The method of questioning exerts a strong influence on the 
quality of the anewer.213 

The most unstrvctured question-the free narrative-provides 
the most accurate responses from a witness, with a minimum of 
errors.Z14 Unfortunately, because the examiner exercises little 
control over the witness. the responses are less complete and 
often result in insufficient useful i n f o r m a t i ~ n . ~ ~ ~  A controlled 
narrative produces reports that are less accurate than a free 
narrative, but somewhat more complete. The interrogatory report 
form produces an even more complete report, but at  an admtional 

Id s t  56. 
Id 
This situation feeds on Itseif. amee the results of the inrermgilmn are then 

stared in the Fitness' memory. &starting and wen mpisehng the ongrnd 
recollection. Subseqvsal vllerragatians may then find the wifnesa more cerron of 
the interrogator's theory LI he or she reeds  the firar m i e r r ~ g s l m  ralhsr than 
what he or she actually saw and heard Id at 56-66. 
"'E. Laftur, supm note 135, 81 80-91 
"'Id, Stanford Not., supm note 1. at 981-86. 
wanford N ~ N O ~ ~ ,  svpm noh 1 886. 
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sacrifice in a~curacy.~'6 In one study.2" wbjects viewed a lilm 
showing a park scene in which a man was suddenly shot and 
robbed. The investigators listed 150 details which a witness might 
observe and then tested the subjects with narrative and interraga- 
tory forms of questions. Using a narrative form, tho subjects were 
91 percent accurate in the details they recalled. However, they 
remembered only 2 1  percent of the details in the lilm. Interraga. 
tory reports were 15 percent complete but only 56 percent of the 
answen were accurate. 

Changing even one word in a question can dramatically change 
the mswer. Witnesses describing a basketball player said his 
height was 79 inches when asked "How tall was the basketball 
player?" When the question was "How short was the basketball 
player?", however. the average answer dropped by nearly a loot- 
to 69 inches.zl8 Similar deviations were found in subjects asked to 
estimate the length of a movie. The question "How long was the 
movie?, brought an average response of 130 minutes. The length 
of the movie dropped by onehall hour when the question was 
"How short was the movie?"-the average response was 100 
min"tes.2'8 

Lineups, showups, and photo spreads provide tremendous areas 
lor these distorting factors to operate. The danger of suggestive 
influences in such techniques is well known,z20 but even a wellmm 
lineup bears a significant chance of error. The lineup is a 
multiplechoice recognition test, and is really a type of the 
interrogatory report form a1 questioning.221 With this form of 
questioning, we can expect both more identilieations and more 
inaccuracies since the witness tends to choose, even inaccurately. 
when faced with a multiple choice forced response. In theory, the 
witness may understand that the actual criminal may not be in 
the lineup. Nevertheless, many witnesses feel that  the police 
would not conduct the lineup unless they had arrested a likely 
suspect. Thus, the witnesses, even though honestly attempting to 
find the true criminal. may end up choosing the person in the 

ogy 96-93 118711. me E. Lot&. sup& note 135, at 92 

and Adumrbr. 97 J Erpnmentd Psychology 399-401 119731 

. 
i V l l u n s ,  Answenng Quernonr Containing Marked and Unmarked 

.- 
"See, e # .  E Loftus. ~ p r o  note 136, st 144-162 A Yarmey, S U P ~  note 32. at  

152-61. GJhgan, Eyauimess Idmtiiication. 56 Md. L Rev 183 119721. Levine & 
Trapp. supra noLe 1. 

E. Laltur. supm note 336,  at  144 
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lineup who best matches their recollection of the perpetrator.z21 

A reliable lineup identification. then, depends heavily upon the 
similarity of the suspect and the other individuals (the distractarsl 
in the lineup. In an ideal lineup, the distractors would resemble 
the suspect closely enough that a person totally unconnected with 
the case, with oniy B general description of the criminal, would 
have an equal chance of selecting any of the individuals. A 
grossly suggestive lineup may be rejected on constitutional 
grounds.223 Even where a lineup meets constitutional muster, 
though, psychologists can detect inherent biases, based on the 
"functional size" of a lineup.224 

The "functional size" determines the actual number of real 
choices an individual has in selecting a person to identify in a 
lineup. For example, in a lineup of six persons. if five people are 
grossly different from the suspect (different races or sexes, far 
examplel, the eyewitness' choice boils down to only the suspect- 
the functional size of the lineup is one. To determine functional 
size, a group of nomwitnesses to the case are shown a photograph 
of the lineup. along with a description of the criminal's grass 
physical characteristics.221 If the lineup is completely fair, the 
choices of the non4tnesses should be randomly distributed 
among the participants in the lineup.228 On the other hand. if the 
suspect is the only individual who closely matches the gross 
description, then the suspect will receive a disproportionate share 
of identifications. The functional size is calculated by dividing the 
total number of nonwitnesses by the number who chose the 
suspect. For example. if there were 40 "on-witnesses, and 10 
chase the suspect. the functional size of the lineup is four. 

When the functional size of a lineup equals its actual size, then 
one could conclude that there were no obvious clues to distinguish 
the suspect from the distractars. Where the functional size is 
much smaller than the actual size, however. it would appear that 
the l ineu~ was biased. with clues to point out the mmect.227 In 

'*'Stanford Abfe supm note 1, at 986 
"'Manson Y .  Brathwute. 432 U S  93 119771: Ned v Biggers. 409 U S  186 119721, 

Udted States v Qmck. 3 h1.J 70 1C.M A 19771 
'',E Loitus. ~ u p m  note 135, at 143 ic irhg an unpublished 1977 study by G L 

WeUa and eoUeapea aL Ohio Sfate Um\eriityl 
'"Id A typical deicription rmghi be. e.g , male. twenty-one t o  twentythre years 

aid, five foot seven LO five ioor eighr mches tall. 150 t o  160 pounds. w t h  black. 
medwm.length hau 

'"The number o i  nanwirneaaeii musf be 1-g. enough t o  obtain B ~ ~ a ~ i s f l ~ d y  
v&d sampl~ .  

"'It is poaribie that the functional size nught even exceed the actual sire of the 
Lnevp This would occur ahen the hnevp 13 biased toward m e  (11 the dirtraetors 
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either case, the functional sire provides a ready t a d  far bath the 
police and a trial jury to measure the effectiveness of the lineup. 

An additional murce of error in lineups is the phota.biased 
lineup. A witness commonly will be asked to inspect a photo 
spread one or more times before viewing anyone in a lineup. If the 
suspect in the lineup was seen in a photo spread. his chances of 
being "identified' in a later lineup increase dramatically. This is 
true even if the witness simply passed over the suspect m the 
photo spread and did not identify him there. One experiment 
showed that as many as 20 percent of the witnesses to B staged 
"crime" would identify a totally innocent person at  a lineup 
simply because his picture appeared in an earlier photo spread 2 2 6  

When a photo spread precedes a lineup, the crucial identification 
is mads at  the photo spread. A witness who picks a suspect, 
rightly or wrongly. from a photo array, is not likely to  select 
anyone else in a later identification procedure.228 

D. JUR Y E VAL UA TION OF THE WITNESS. 
The final phase in translating an event from B crime scene to 

the courtroom is the jury's evaluation of testimomal accuracy and 
witness credibitity.~~a At this point. the jury decides whether to 
accept the witness' testimony as an accurate reflection of what 
actually happened. To make this determination, jurors are ex- 
pected to rely on their "common sense," "knowledge of human 
nature and the ways of the world," and "the inherent probability 
or improbability of the evidence" in light of all the circumstances 
of the case.251 

Several errors can occur in the jury evaluation process. Jurors 
are instructed to evaluate a witness' credibility based an his or 

'"Brown, Deffenbacher & Scurgill. Mamoiy for Faerr and the Ciicumilancrr of 
Eneaunlr,  6 2  I Apphed Psychology 311-18 119771 sea E Loftup supm nare 138. 

?i".il _. ."_ .. 
"'E Ldtus  supm note 136, sf 150-62 
"Teitimomd accuracy and witness ciedibility are dlstmcc cancepri. Wnners 

credlblllty laaks co deterrmne B witness' homily-whether the wifnes~ IS staling 
what he or she b i e u e r  LO be L e  truth. Teitimolvd credibility. on the other hand 
focuses on the obiective accurscy ai the facts related in Baht of the other evidence 
at Lrid A highly creLhle ~ ~ t n e s s  may he honestly mslaliin and testify 
i n s e ~ ~ ~ ~ f e l y  especially when subconscious lnflvences act to affect percepfian or  
memoiy On rhe other hand, B witness wilh iow credibibty may relate perieetiy 
B C N T B ~ ~  Lestmony. The distmction II important m deferrmnvlg whar eiidence 
may be used t o  impeach or bolster the wrtness See o g .  Mil R Evid 6081al 
(hrmdng sttseka on a m e s s  credibmly t o  the wineis' character far truthfulneaa or 
untruthtulnesrl 

''>Dep'l o f  Army Pam Xia 27-9. Military Judges' Benchbook. para 2-29 Ihlay 
19821. 
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her "sincerity and conduct in C O U ~ ~ . ' ' ~ ~ ~  When the witness' 
demeanor reflects a misplaced confidence in the accuracy of the 
testimony. the jury is likely to overvalue the testimony. This can 
be particularly trve when the witness memory is distorted by the 
subconscious processes outlined earlier. Moreover, in such a 
situation, cross-examination is not likely to be an effective tool to 
undermine credibility.233 Without assistance, the jury may be 
unable to adequately evaluate the witness. In extreme cases, 
where an organic or mental disorder affects a witness' ability to 
testify accurately or honestly, the expert's contribution has 
already been recosnized.Zn4 This recognition needs to be extended 
to the otherwise normal witness whose testimony has been 
affected by the psychological processes described above. 

A second source of error arises when the jury's "common 
knowledge" leads to erroneous conclusions about the believability 
of a witness' testimony. A witness who relates a story which is 
internally inconsistent will probably have his or her entire 
testimony rejected by the jury. Yet an expert may be abie to 
demonstrate that the inconsistencies vanish when more closely 
examined. For example, a jury hearing a rape victim's testimony 
may reject her claim of lack of consent if her story shows that she 
did not escape from the assailant despite opportunities to do so, 
that she failed to cry out or w m  other people, or that she 
returned to the assailant at  a later time. Yet each of these 
reactions can readily be explained as B manifestation of "rape 
trauma syndrome," an expected psychological reaction to the 
trauma of a sexual attaek.z35 Similar "inconsistencies" may 
appear in a ease involving a child victim of sexual abuse.286 

A jury may also reject a witness' testimony because it finds 
that part of the story conflicts with other evidence. If the jury 
decides the witness is wrong on any particular paint. it may 
decide that the witness is untrustworthv or unreliable in eeneral 

"'Id. pwa 1.7. 
'"Stonford rh'otats. supm note 1. sf 994-95. 
"'Srs supm text accompanying notes 23-30: see i l i o  Juvller. Psychiainc 

Opmhma on the Cmdibilili of Wztnrsses A Suggested Appmach. 48 Cd L Rev 
648. 671-73 119801 l&icusslng t89tlmony by the psychopathic wiLne8sI: Sfaniord 
h-afr supm nore 1. st 1020 n 236. 

"'See United States Y Tomlinson. 20 h1.J. 897 1AC.Y.R 1985): Paapie v 
Biedsoe, 36 Cal 3d 236 203 Cd Rpcr 460. 681 P 2 d  291 119841, Burgess & 
Hoimstrom, R a p  Tmiirna Syndmmr, 131 Am J Psychiatry 981 Ispp. 19741: J. 
Ross, 7 h s  Obsrhoked Expert bn Rlipr Pmsr~ i i f~ons ,  14 U To1 L Rev 707 119831 

"'Wells. Child Srrui  Abvrs Syndmme: Erpert Teaemany To Admit or .Vat to 
Admit. 5 7  Fla B -J 673 118831: see dm Stare V. Middleton. 294 Or 427. 617 P 2d 
1216 119831 lpomtlng OYL that thr reacimns of B victim of sexual abuse mght st 
fmt   la nee " r e m  t o  be ac odds rich behaviavrd norms"! 
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and disbelieve other portions of the testimony. Yet in c e r t m  
cases such suspicion may be totally unwarranted. For example, 
consider two witnesses who testify about an accident. One states 
he saw one car pull out into m intersection five seconds before 
the incident while the other says I t  was thirty seconds. Both 
witnesses cannot be objectively correct. Konetheless, both may be 
accurately reporting what they perceive. I t  is possible for 
observers viewing a scene from different observation points to 
perceive varying time periods due to ~ t r e 9 9 . ~ ~ ~  If a jury knows 
this, they are less likely to ascribe the discrepancy to bias or 
dishonesty on the part of one witness, thus preserving the 
credibility of other testimony. 

E. SUMMARY. 
A witness' perception of. reaction GO. memory of, and subse 

quent recounting of a crime scene can be affected by a multitude 
of psychological factors which have a bearing on the credibility of 
the witness' testimony. While all the factors qualifying the 
reliability of a witness' testimony are not present in every case. 
they cm be m important factor m the jury's evaluation An 
expert who explains these factors and how they operate in a given 
ease can be a valuable adjunct to the fact-finding process. The 
next part of this article focuses upon the Federal and the Military 
Rules of EvidencezaB and the extent to which expert testimony on 
credibility issues should be admitted under the Rules. 

VI. ADMISSIBILITY UNDER THE RULES 
OF EVIDENCE. 

The Federal Rules of Evidence were approved by the Supreme 
Court in November, 1972, reviewed by Congress, and enacted into 
law effective July 1. 1975.254 The rules made several changes from 
the common law and provide a foundation for increased use of 

'2 see "up" f e l l  Bceompanylng notes 161-64 
"'The M h f w  Rules of Evidence are bassd on rhe Federal Rule$ The pertinenr 

sections relaling co relevanr testirnon) [Mil R Ei ld  101-4061, expert testimony 
iMil R Evid 701-1061, and impeachment (\GI R E n d  607-6081 are "~BII) 
lndrrfingvishable from the corresponding fsderal rules Because of this, rhis ar t ic le  
w d  nac dietmmulih belween s rmlrrar~ mle and ins eorrewandma federal rule . .  
unless other%& naced. 

"Congreis refused t o  apprme the ne* d e s  when 11 first iw ieaed  chem. Pub 
L 93-12. 81 Star 8 ilSi31 prawnred rho proposed rules from raking effect 
without Cangrem express sanction Flnal Cangresslanal approval c m e  on 
January 2, 1975 Pub L 83-695 88 Srat 1926 119751 The Y l t a r y  Rules of 
Evidence became effectire. after Presidential approval. on September 1. 1880. 
Exec Order Sa 12.188 3 C F R 161 119811 
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expert testimony. Rule 702 states: "If scientific, technical, or 
other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine B fact in issue, a witness 
qualified as an expert by knowledge, sMI, experience, training, or 
education, may testify thereto in the form of an opinion or 
othenuise."2'0 The rules also provide an explicit foundation for 
opinion testimony on credibility issues. Rule 608 d a w s  the 
credibility of B witness to be attacked or supported "by evidence 
in the form of opinion or reputation,"241 thus providing a vehicle 
for the expert to give his opinion on witness Credibility issues.242 
A witness may also provide general character evidence, where 
appropriate, in the form of an opinion.243 This blessing of opinion 
evidence gives an open invitation to the use of appropriate 
experts when credibility issues are raised.l" Nonetheless. the trial 
judge will retain a wide latitude ta determine the propriety of 
admitting evidence. Under Rule 403,146 even relevant evidence 
may be excluded if its probative value is substantidy outweighed 
by the danger of unfair prejudice. A trial judge's decision under 
this rule is reviewable only for an abuse of discretion.2'6 

Rule 702 requires that expert testimony help to understand the 
evidence or determine a "fact in issue." The credibility of a 
witness is always in issue: in cases with little physical evidence it 
may be the CNCid point in i s ~ u e . ~ "  Testimonial accuracy and 

Fed. R. Evid. 102. 
Fed R. Evrd 808. 
MlLiary iaw had pr&oudy dowed a witness to give o p h o n  te6tmony an 

another's erdbihty. MCM, 1969. par& 136f The preRvlea iederal pmct~w, 
however, h i r e d  PLTIIBIIW to reputaIm evidence. JSS United States v Curtis, 644 
F.2d 263. 287 I3d Cir. 19611. which u p a b l y  mght have barred an expert from 
affmmg opinion evidence on credibibiiity iwuee The Federal Rules removed this 
potential barrier. See S. Saltzburg, L. % b a d  & D. Schhter Milirary Rules Of 
Evidence Manual 188 119811. [heremafter Mllitvy Mnnuall D. Loviaell & C. 
Muelier. Federal Evidence 5 303 119791 [heremafter Federal Evidence]. S 
Saltsburg & K. Raddsn. Federal Rule8 of Evidence Manual 346-47 13d ed. 19621 
[hereinafter Federal Manual]. 

"'Mil. R. Evid. 403: Fed. R Evid. 405. 
"'If m y  lay person may f d y  give m ophan on uedibihty, II m k e s  Lttie 

S B ~ B  to deeida that exwts ,  Out of the entire urnverse of person8 who m g h t  
have an opinion. wuodd know 80 little about che we. that they shodd be banned 
from teatifymg. See B v e f w t  v Estde .  468 U.S 380. 896-97 119331. Umted 
States V. Ha. 655 F2d 512, 61s 13d Cu. 19811 Federal Evidence, supm non 242. 
& "99 fd f  
~ _. . . _. 

*'Mil. R. Ewd. 403, Fed R Evid 403. 
'"Urnfed States V. Mulrea, 18 M.J. 368. 369 1C.M A. 19641: Vniled State8 V. 

Tornhaon, 20 M J. 697, 900 1A.C M.R 19861. I n  th in  I B P ~ O E I .  the standard of 
~ p p ~ U s t e  review is Uttb c h d  from the p r ~ R d e a  practice. See mpm text 
&ceeompanymg nata. 100-103 
""'The credibihty of witnaaaas is alway in i i w  YI every case.'' cited States v 

Ryan, 21 M.J. 627, 829 IA.C.M.R. 19851 
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witness credibility questions fit well within the range of potential 
expert testimony. 

The d e s  also lay to rest one of the major objections to 
credibility testimony-that the testimony invades the province of 
the jury.248 Expert testimony does not have to relate to m u e s  
completely unanswerable by the trier of fact alone. The Rules "are  
intended to broaden the admissibility of expert testimany"z4* and 
the expert need only be able to assist the jury. The standard IS 
helpfulness-"whether the untrained layman would be qualified to 
determine intelligently and to the best possible degree. the 
particular issue without enlightment from those having B special- 
ized understanding of the subject involved in the dispute.' '~~O 

The final two words of Rule 702, "may testify thereto in the 
farm of an opinion or otherwise," indicate thar. experts me not 
limited to expressing their opinions based upon hypothetical facts 
which a party expects to prove. Where relevant to the caw, the 
expert is encouraged to ''give a dissertation or exposition of 
scientific or other principles . . . leaving the trier of fact to apply 
them to the i a ~ t d ' ~ 5 '  

The leading federal case to decide the use of psychological 
testimony on credibility issues under the Federal Rules is United 
States V .  Downing.ZLZ In Downing the deiendant sought reversal 
of his fraud conviction. The government evidence indicated that a 
group of individuals known as the Universal League of Clergy 
1U.L.C.) sent representatives to national trade shows. where chey 
contacted manufacturers expressing an interest in their product 
line. By using forged credit and bank references, the U.L.C. 
representatives induced the manufacturers to ship goads on 
credit. U.L.C. then soid the goods, without making any payment 
to the manufacturers. Twelve witnesses identified Downing as a 
man they knew as "Reverend Claymore."2E3 Doming contended 
that the witnesses were mistaken in their identification, and 
claimed on appeal that the trial judge erred by refusing to permit 
expert testimony on the unreliability of eyewitness testimony The 

"Thm ground for exeludmg evidence has been mti&ed,,a& a 'shibboiefh which 
would deprive the jury of important information P mall. Elewltners 

T J r u t S d  States Y S u p s  lfi Y J 172, 178 119841 
'=Fed. R. Evid 102 advisory committee's note. Srmtmd S a l e ,  supra note 1, Br  

Identification in Criminal Csser 213 119751 

1016-17. m e  vis0 Fed R Evid 704 Idomg away with the ultmate isdue 
obiectian t o  an expert's testimonyi 

sszFd.  R Evid 702 ad\imry cammiLtee 6 nota 
"'763 F.Zd 1224 1Sd Ca 19f i i i  
I',Id BL 1227. 
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United States Court of Appeals for the Third Circuit, noting that 
the ca8e presented a question of first impression in the circuit. 
vacated the conviction and remanded the ca8e for further consid. 
eratian of the issue. 

Downing held that in deciding whether novel expert testimony 
meets the "helpfulness" standard, a trial court should focus on 
these areas: the reliability of the scientific principles upon which 
the expert testimony rests: the Likelihood that introduction of the 
testimony may in some way overwhelm or mislead the jury: and 
whether the expert testimony is sufficiently tied to  the facts of 
the ease that  it aids in resolving the factual disp~te.~5'  

Downins also noted that evidence meeting the standards of 
Rule 1 0 2  could be excluded under Rule 403, which gives the trial 
court discretion to exclude relevant evidence if the probative 
value is substantially outweighed by the danger of unfair preju- 
dice: confusion of the issues or misleading the members; or undue 
delay, waste of time, or needless presentation of cumulative 
evidence.255 Rule 403 allows the trial court to consider, for 
example, the extent to which other evidence addresses the point 
the expert will make, whether other evidence and witnesses 
completely vitiate the expert's testimony, and whether the expert 
testimony is central to the critical issues in the ease. 

A second case used the fouppart test set aut in United States 
u. Amam1266 to evaluate psychological testimony. In United 
States V .  Smith,ls' the United States Court of Appeals for the 
Sixth Circuit considered an issue simiiar to Downing. Smith had 
been convicted of bank robbery after three bank employees 
identified Smith as one of the robbers. Smith unsuccessfully tried 
to have an expert testify on the unreliability of these eyewitness 
identifications. The three employees, three weeks after the rob- 
bery, viewed B photo array containing six photos, including 
Smith's. None picked him out. Four months later, the FBI 
requested the three to view a lineup. At the lineup, all three 
employees identified Smith, and they repeated their identification 
in court. The defense expert, Dr. Fulero, was prepared to testify 
that the later lineup was not independent of the photo m a y ,  and 
that under hypothetical facts identical to the actual caBe, the 
witness viewing the lineup could pick the defendant out because 

'*Other Courts have focused an rvlvlar coneem whin cmsidenng paychdogeal 

'-Fed R Ewd 403 
'"488 F 2d 1148 (Bth Cir 19731. 
" 7 3 8  F.2d 1103 16th Cir! .  eerr denied. 106 S Ct. 213 119641 

testimony Ssr a u p n  text ~ecampanylng notes 104-132. 

163 



MILITARY LAW REVIEW [Vol. 115 

he had been in the photo array. and not because he was in the 
bank.2s8 

The circuit court focused on the four Amnrol facrars: 11 
qualified expert: 21 proper subject: 31 conformity to a generally 
accepted explanatory theory: and 41 probative value versus 
prejudicial effect. The court noted that the psychologist had been 
acknowledged as an expert and found that his testimony con- 
cerned a proper subject. In addition, the expert did not lust 
generally discuss eyewitness testimony, but focused upon factors 
present in the facts of the case before the court. Moreover, those 
factors might have refuted common assumptions about the 
reliability of eyewitness identification. 

The court also noted that the field of psychology had pro. 
gressed far enough that "the day may have arrived when [this] 
testimony can be said to conform to a generally accepted 
explanatory theory " Z s s  Finally, the court found the evidence was 
not unduly prejudicial260 and concluded the trial court had erred 
in excluding the te~timony.26~ 

Do S m t h  and Downing foreshadow a new era where psychologi. 
cal testimony will receive a wholesale embrace from the courts? 
Can we expect to see expert testimony in every case in which an 
eyewitness account is furnished? Undoubtedly not. The two caee2, 
while reflecting a healthy recognition for the potential value of 
expert testimony, still leave substantial hurdles for the psycholog. 
ical expert to clear. 

First, a party who offers the psychological expert solely to call 
attention to the general unreliability of eyewitness identification 
will probably find the evidence excluded. This has been a common 
failing thus far. The expert typically provides a "laundry list" of 
factors which might affect perception, memory, and recall to 
support the theory that eyewitness account8 are not always 

Such testimony, however. does not provide the 
guideposts needed by the trier of fact. The jury muet decide 

"'Id ai 1105-08 
"'Id at  1106-07 
'*The court dererrmned Lhaf Lhe 'preiurLce' text 01 Rule 403 memr ani) 

preiudiee t o  the defendant. not t o  the government I d  at 1107 
The court found the B ~ O T  harmless, however Smch s pdm print was found BI 

one bank teller's counter. T h a  evidence done WLI enough t o  destroy Smiths dibr 
defense and render the expert testimony iuperfluovi Id 

"'Dr Robert Buckhour has prepared a Urr of fifreen f a e m 6  which he pms8"fs to 
the court whin he LQ called 10 testify Bvckhouf & Greenwdd. s u p m  note 41. at 
1299-1300 
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whether a particular witness account is a c c ~ r a t e . ~ 6 ~  Eyewitnesses 
do provide accurate accounts, sometimes under amazingly adverse 
conditions.26* Expert testimony is helpful only to the extent it 
assists the jury in separating the accurate eyewitness accounts 
from the unreliable ones 

Both Smith and Downey reject any wholesale endorsement of 
psychological testimony without regard to the facts of the 
particular case being tried. Downry requires the proponent of 
expert testimony to "make an omtherecord detailed proffer to the 
court, including an explanation of precisely how the expert's 
testimony is relevant to the eyewitness identifications under 
eonsideration."286 General testimony will not suffice. "The offer of 
proof should estabiish the presence of factors le.g., stress, or 
differences in race or age as between the eyewitness and the 
defendant) which have been found by researchers to impair the 
accuracy of eyewitness identifications."~~~ Smith noted that the 
expert's testimony was specifically related to the ease being tried, 
that  the expert "offered proof based upon the facts of this 
case.'12e7 and the testimony was "relevant to  the exact facts 
before the C O U Y ~ . ~ ~ ~ ~ ~  

McCloskey and Egeth note that general denigrations of eyewit. 
ness testimony will tend to make jurors more skeptical of 
eyevitness testimony without necessarily improving their ability 
to distinguish between accurate and inaccurate witnesses.268 The 
net result would bo a decline in convictions with no assurance 
that  the jurors me making m y  better decisions in separating the 

"'Kaplan describes m e  such w a n t  at Stanford Umversay. Ten atudenrr 
dinrupied a faculty meeting and were photographed in the act. The vnrveriity 
began w i n g  t o  identity the students for disciplinary action. Members of the 
admvvstration knew some of the etudents. but m e  demanatrator proved LO be 
elusive-until a police officer saw the piecure. He sad he had seen her once before. 
sf mght several weeks earlier. amid a large emwd of demonstrsfvlg itudenrs who 
were throwmg rocks through the hbrary wmdows He did not approach her at the 
rime, but wrote down the heense number of her em. The ear belonged to B 
Stanford student who fumed out to be the person in the photograph 

Keplan summed up this Bxp~rienc? "Ta Lhis dsy, I ~annoc  understand how the 
pohee offrcer identified the woman after seemg har on o m  fleeting O C C L P ~ ~ ~ ,  at B 
moment of considerable I treri ,  with bad r,isibibfy 88 well-but he had indisputably 
done It. '  E. Loftus. supra note 135. at  vni-ix [foreword by J Kaplani. 

"'United Srates Y Dowmng. 763 F 2d 1224, 1212 13d Cx 19851 
-id 
"Umted Stater v Smirh. 736 F 2 d  1103 1106 18th Clr I. coli dsnwd. 106 S. Ct. 

"'id. 
"'hfcClaskey & Egefh Eyewifneis Idmtification What Can a Psychologist Tell 

'*'Sre Convls, " p "  nore 1. at 378.79 

213 119841 iemphasis m angindi. 

a J u o .  38 Am Psychologlit 650. 561.62 655 lMay 19831. 
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guilty from the innocent.2'0 In part. this is because general 
denigrations focus on the wrong question. Such testimony may 
provide a wealth of reasons why any eyewitness account might be 
inaccurate while ignoring the question of irhether the particular 
eyewitness at  hand is reliable 2 n  

This error can also be found in other uses of psychological 
testimony. For example, in United States v .  an accused 
in a rape prosecution claimed that the victim had consented to 
intercourse, and produced considerable evidence that the victim 
had provided little resistance to his advances. Three psychologists 
testified on behalf of the government that the victim might 
unknowingly place herself in B sexually compromising situation 
and that because of an early history of parental abuse she might 
not resist an authority figure 8s much as other women would. 
While the majority approved the testimony, Chief Judge Everett 
correctly pointed out in dissent that the experts were addressing 
the wrong question. The testimony could readily explain why the 
victim would grant a request for intercourse, but it had little 
relevance to determine whether she dtd.273 

A similar mistaken focus has occurred in entrapment cases. In 
United States U. Hiii.2" a defendant charged with narcotics 
distribution claimed that the government informant had induced 
him to arrange narcotics sales to two other government agents. 
He offered expert psychological testimony to establish his 
"unique susceptibility to inducement" to support his entrapment 
defense.2rb The Court of Appeals for the Third Circuit held that 
the trial judge erred in excluding the tesrimony because it could 
assist the jury "to properly evaluate the effect of appellant's 
subnormal intelligence and psychological characteristics on the 
existence of inducement or predisposition.. . "276 Once again this 
conclusion misses the mark. A person's "unique susceptibility to 
inducement" does explain why he or she would be predisposed to 
readily accept an invitation to loin a criminal venture. But that is 
not the question the jury decides. If an individual is predisposed, 
it matters little whether the predisposition results from a "umque 

' I d  
" S e e  Umfed States Y H u h  3 M.J 275. 277 IC M A 19711 Cook J. 

'91 M.J 354 IC M A 19831 
'.'Id at  373. 
s.'E66 F.Zd 512 I3d Cir 19811 QLO also Stale v Woods. 20 Oh Mlsc Zd 1 ,  484 

'"655 F 2 d  st 614-15 
"Id BL 516 

concurrlngl 

I E 2d 773 ICt Camm PI. 19861 
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susceptibility" or simply common peed. 

Thus, expert testimony on credibility issues should not be 
admitted merely because another witness has provided evidence. 
The party offering the expert must be able to point to facts 
proven at  trial, which, when combined with the expert's testi. 
mony, resolve specific issues about that particular witness' 
believabuty on points pertinent to the outcome of the case. 

The second hurdle which the proponent of expert testimony 
must overcome is to then show the reliability of the particular 
factors which the expert will use to paint the jury toward a 
particular conclusion. Downing abandoned the Fry@" standard in 
favor of a mote flexible approach designed to recognize new 
scientific advances. Downing advises the trial judge to consider a 
number of factors, including scientific acceptance or rejection, the 
ralationship of the new technique to established modes of scien. 
tific analysis, the existence of specialized literature dealing with 
the technique. the qualifications of the expert, the non-judicial 
uses to which the scientific technique is put,278 and the frequency 
of erroneous results.*'a 

This standard does not require that the scientific technique be 
perfect. At the one extreme, if the scientific technique yields 
erroneous results a8 often as corneet ones, the "technique" is no 
better than guesswork and fails to meet even the minimal 
relevance standards of Rule 401.2s0 On the other hand, a 
technique which is 100% accurate is certain to be found "reli- 
able."28' Within these two extremes, however, "reliability" cannot 

"'Frye V. United Statas, 293 F lo13 1D.C. Cr. 19231. reqvred that a scientific 
Cchmque have obtained a ''pn8ral acceptance III the pacticuisy fidd ta which it 
belongs" before it was admasibie in court 

"'The reqvirernent to consider the non.iu&eial uses of the scientific techmque 
e m  ma*e the reliability d s t e m s t m n  dependent upon the inference which the 

,."".,. 
*,* United States Y. Doanmg. 753 F.Zd 1224. 1238-38 13d Cu 19351 
".Mil. R. Evid 401. 
"'Sse ~ ~ n a m l ! y  Glanneih. The Admissibility afNoua! S c c e n n p ~  Euidmcs Frye V. 

Udted Sta tasA HoIfCsnlilry Luter, 80 Calum L Rev 1197 119301. 
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be an objective standard, but must be assessed in light of the 
potential use of the scientific technique by the jury. 

The courts have continually expressed the fear that a jury will 
be overwhelmed by expert testimony based on an inadequate 
methodology.262 Where the scientific technique does not always 
yield perfect results, the possibility exists that the jury will take 
the expert testimony for more than it is worth, and ignore other 
probative evidence. To solve this problem, one writer suggests 
evaluating reliability in terms of jury expectations.2se Downing 
also advocates this type of analysis to help determine whether the 
expert testimony will confuse or mislead the jury.2n* Under this 
approach. reliability is measured by comparing the absolute 
accuracy of the methodolorn against jury expectations. If the 
absolute accuracy meets the jury's expectations. then the tech. 
nique is "reliable"-the jury will give the testimony its proper 
weight in evaluating the evidence. Under this standard, a 
technique which is uncertain or has a relatively high error rate 
might be "reliable" if the p r y  understands its weaknesses and 
takes them into account. On the other hand, even a relatively 
accurate technique will be rejected if it has become "shrouded 
with an aura of near infallability akin to the ancient oracle of 
Delphi."2eE 

The trial judge would engage in a twmtep  process to determine 
reliability. First. the research literature. studies, theories underly. 
ing the technique, and the nomjudiml uses of the technique must 
allow the court to conclude that the technique has some probative 
value with respect to the issues in the case, and, within very 
broad limits. how accumte the technique is. "Accuracy" does not 
have to he defined by any type of mathematical certainty. so long 
as it provides some basis for measurement against juror expecta. 
tions. The court would then determine if the technique can he 
presented to the jury in a manner such that the jury's expecta. 

Rule 25 Wm &Mary L Rev. E45 (19641. 
"'UmLed SLafes Y. Downmg. 753 F 2d 1224 1239 13d C k  19861 
"TJnited Stakes 1, Alexander 526 F 2 d  161,  168 18th Ca 19761. This W e  of 

analysis would erpliun why mme reislively accwate scientific merhods contmus t o  
be rqectmd by the courts For example. srudms ahan that pdygraphr. m the hands 
of t r u e d  operators. me accurats ~n deleelrng deception up to 90% of fhs tima 
S m  s. Abrunr Palygmphy. ~n E. Imwur*ekied. Scienbfir and Expert Evidence 
755.804 119S11. The general rejection of polygraph cesrlmony may be related to B 

judimal C O ~ C ~ Y B ~ O ~  rhar jurors would treat II as infallible Sss id, timted Stater Y 

Yarri ,  647 F2d 832 (5th Ca 1 cart denied, 431 L7.S 932 119171: Umred Ststes Y 

Ymiihsll 526 F2d 1349 19th Cx 19751 
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tions wili not cause them to overvalue the technique.286 

Research on testimonial accuracy and witness credibility has 
reached the point where many of its conclusions should be 
regarded as "reliable." Since the turn of the century. psychole 
gists have investigated the factors of perception, reaction, mem 
ory, recall, and evaluation that influence testimany.28' Psych& 
gists are uncovering particular factors which can and do affect 
the reliability of witness accounts. A substantial body of "special- 
ized literature now exists.D88 The Smith court noted that the 
American Psychological Association has developed a sub-field in 
the area of eyewitness identification and that the discipline 
contains "the exactness, methodology, and reliability of any 
psychological research."zas 

Moreover, it is difficult to believe that the jury is likely to 
overvalue such testimony. The psychologist does not testify about 
navel theories or devices which a jury may regard as "magic," but 
paints out basic psychological factors which affect a witness or 
victim. The psychologist testifying on witness credibility should 
not express an ultimate opinion on the accuracy of the testimony, 
but should merely outline the relevant psychological findings and 
factors which may influence the believability of the witness' 
account. The trial judge can limit any unjustified "aura of 
scientific reliability" by cautioning the jurors that  the expert's 
testimony forms only one piece of the evidence they must consult. 
by limiting the expert to those particular factors which affect the 
witness' account in the case before the court,sgo by insuring that 
the expert has sufficient qualifications to recognize and discuss 
the limitations of the scientific technique,291 and by requiring the 

*"Whem the e m i t  f e w  that the ~ccursey of a teehque IS not up t o  jury 
expectations. i t  may be possible LO lower thoee expectatma rather than exclude 
the evidence. li the experts, m their testimony. outline bath tho strengths and 
weakmaser of the technique, the jlyy may gain an sppreustion of the lirmtations 
within which they should consider the testimony. In such a came, the court should 
apply B hgher standard t o  qualify the expert. m order ta be s u e  that Lhs axprl 
can adequately deal with the issue8 without rmdeadylg the IYW. Sea Stanford 
Note. supm note 1. BL 1014.16 cf People V. Russell. 10 Cal Rptr. 210. 143 P 2 d  
794. 301 119681 iexprt testmany on credihhty must be presented in a form wheh 
ensures that the howledge ~t contmm c m  be effectively communicated t o  the 
JYWi 

""Le, e.&, E Loftua, supm nota 135. L. Teyior. bupm note 135, A. Yumey, 
aupm note 32, Buckhonl & Greenwdd, ~ u p m  note 41. McCloskey & Egeth. supm 

Y'Cnrted States Y Srmth. 736 F.2d 1103. 1106 (Sth Cu.1. ee-, denied, 105 S. Ct. 

' W e n  supm Lexf mcompanymg not8 265. 

*S'SII supia text accompanYmg note, 133.238. 

note 28s 

213 1isa4i. 

supre note 236. 
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expert to set aut the facts and data which underlay any 
conclusions. 292 

Finally, accepting the reliability of psychological testimony in 
general does not require a trial court to admit such testimony in 
every case. regardless of the factors the expert claims are 
operating. The impact of some factors upon an eyewitnesa are 
well known and verifiable; far example, the effect of stress on 
perception or the tendency to overestimate time periods 293 Far 
other factors, however, conflicting studies or divergence of opinion 
may make it impossible to conclude that the factor has any 
probative value for the jury. For example, the relative abilities of 
field4ndependent and field-dependent persons to remember faces 
have been the subject of numerous conflicting studies. Two 
studies, one in 19% and one in 1964, tested the ability of male 
and female subjects to recognize photographed faces.29' Each 
found a strong correlation between field dependence and accuracy, 
with the field.dependent persons significantly better at  remember. 
ing the photographs. However, later studies performed in the late 
1970's produced opposite re~ults.~95 In these studies. field- 
independent persons, especially males. were significantly more 
accurate. In light of these results, a trial judge would be fully 
justified in refusing to permit an expert to testify that fiield- 
dependence or independence affected the accuracy of an eyewit. 
ness identification.2*' 

The third hurdle which the proponent of expert testimony must 
overcome is showing that expert assistance would help the jury to 
properly evaluate the testimony. Expert testimony must assist 
the jury to understand the evidence or determine a fact in 
issue.2Q' If the expert would merely confirm commonly held 
assumptions about the witness, then the testimony is neither 
helpful nor necessary. Far instance. psychological studies show 
that the longer a person views an object, the more accurate his 

"'See Mil. R. Evrd 706 l e x ~ e i l  can be reauued t o  didoae  facts and data 
underlyvlg ius eonc1~1~ons1 

"'See supra text accompanying noks 160-64 152-66 
"*The studies are summarzed m A Yarmsy. ' u p w  note 32, st 128-30 

Reld.dependence  measure^ haw an mdividuaa perception af an ilem is sftected by 
an organired fieid surrounding rhe item A heid-mdependent person tends t o  
ignore the svrrovndmgs and deal with the item as an mdiwdual unit Ssr Id at 
128-29 

i',A 

?'After describing these studies. Yarmey concludes fhar "it i 3  bfhcult 10 d r a r  B 
firm eonclvsian regarding the mianonship a1 cognitive Lypes and facial recopnition. 
C e r l m l y  more research. . musf be done. ' Id at  129-30 

>"'\I11 R End i o 2  
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recollection will be later.zg8 From the scientific standpoint, this 
study, which confirms the common assumption about the relation 
between exposure time and recollection, provides valuable infar. 
mation for the psychologist. I t  does not, however. tell the jury 
anything it does not already know. In other casee. the jury may 
only need to have the particular factor highlighted by the party 
presenting the evidence. Once brought to the jury's attention, the 
significance may be readily apparent. In this situation, the expert 
might be valuable in advising the attorney what paints to develop 
and highlight in the presentation of the ease. The expert would 
not, however. need to testify before the jury. 

One of the most common reasons for excluding psychological 
testimony is that  jurors are fully capable of evaluating the 
witness testimony without expert assistance.ze8 Conversely, virtu. 
ally every ease which has approved such testimony has mentioned 
that it would be valuable in exploding misconceptions about the 
average witness' reactions and perceptions.300 In light of the 
importance that the courts place an this issue, a key element in 
any offer of proof far expert psychological testimony should be 
evidence that the average juror is unlikely to comprehend or will 
improperly evaluate the factors that the expert wi l l  highlight. Yet 
there ar0 few psychological studies to rely upon in this area. After 
her testimony was excluded from a 1971 trial on the grounds that 
it would not provide any information the jury did not already 
know, Loftus conducted a study at  the University of Washington 
in 1977 and 1978.801 Five hundred students filled out a question. 
naire designed to test their knowledge of some of the factors 

"E Loftus. supre note 185. at 23 
-See supm text aceompmymg notes 61-62, 106, 124. Indeed m a  commentator 

$Late9 that on* af the  reason^ the court8 hsve ddficdfy aeceptmg psychoioglcal 
testimony 1s that many of the psychologist's c~ncln~ions appear $eif.evldent when 
they are brought t o  the CDY*'s attenlion Sea Webstar, On Omning Acceptance: 
Why the Courts Accept Oniy Reluctantly Findings fmm Erpnmenial and S o c d  
Peycholagy, 1 int'l J. Law and Psychiatry 407. 408 11S841. 

'"Sei, e g .  United Stater V. Doming. 153 F.2d 1224, 1231-32 13d Cr. 1985) 
United States Y Smith. 136 F.2d 1103, 1108 16th C h i ,  cert d e w d ,  l o 5  S Ct  213 
il8841 ierperf wauid haw rehitd atherwire common asaumpnans about the 
rehabllrty of eyewitness idenlifvananl: Umted SLstea V. TomLnson, 20 M J 891 
SO2 lA.C.M.R. 19851 :export testimony that emotional trauma may cause lapses or 
Y i f O n m t m C i B S  m testmony cm play P uaeivl rob in diasbvsing widely held 
mrcooeeptions sbour vicrimsi: State v Chapple. 135 Arh 281, 660 P.2d 1208 
118831 /some of the "variables" m eyewitness identificauan dueelly eanrradxl 
"common sense"h People v Bledam. 36 Cal 3d 236. 203 Cal Rptr 236. 631 P.2d 
291 119841 lsrporf c m  diapel common misconcsptioosl. People V. McDonald, 37 
Cd. 3d 361. 208 Cal Rptr. 236. 880 P 2d 108 119841 Ifactors b e m g  on eyewitnsss 
identification may he u h o w n .  rmsunder5tood. or cantruy ta intuiiive bohefi of 
mort1. 

" ' L e  E Loftus. wpm note 136, at 171-17 

171 



MILITARY LAW REVIEW [Vol. 115 

affecting eyewitness testimony.30s The questionnaire results 
showed widely varying results. Over ninety percent of the 
students were aware that the warding of a question affects the 
answer that the witness is likely to give.303 Twethirds knew that 
stress interferes with B person's ability to process information, 
and just over half were aware that cross.racial identifications were 
more difficult to make than samerace identifications.30~ On the 
other hand. only eighteen percent knew that a violent event will 
be harder to remember than a non-vialent one. Twethirds of the 
students erroneously believed that increased violence improved 
the witness' ability to perceive and remember.JO5 The results, 
although far from suggest that the courts and 
experts cannot merely assume that juror's preconceived notions 
do or do not correspond to the facts. Sometimes the common 
beliefs held by people conform to the psychological research, while 
in other cases they do not. A court faced with deciding whether 
expert testimony will assist the trier of fact will need evidence 
that demonstrates that the expert's conclusions are counter. 
intuitive or that without the expert the jurors me likely to 
misconceive the import of the factors affecting the eyewitness 
BCCO"!lt. 

In  conclusion, Rule 102 provides a flexible standard far 
evaluating expert testimony. Under this standard, the courts 
should find that psychology has a valid scientific basis for 
evaluating various factors affecting testimonial accuracy and 
witness credibility. This will not, however, automatically permit a 
psychologist to testify in every c a m  Rather such testimony will 
depend upon showing: 1) the specific factors which relate to 

"The que8tmnnaue covered Q= factors 1)  cross-reed idennfieations: 21 the 
elfeet of stre088 on perception: 31 how the vmience of the event affects perception: 
41 how the rardme of a ~ u e s l i o n  afleetr rhe witness' remonse 61 how mst-event 

*Smm Lhe avbjeefs of the study were all university students. it IS Lmposnibie 10 
know if the same results fallow m the general powlation In sdditian, the atudy 

Do Jilmrs Sham a Common Understanding Concmug Eyui fness  Behaurars. 8 
Law & Hum. Behau. 15-30 119821 lhcusrvlg fhre later studies yl the BTBB): 
R a h m  & Brodsky. Empin'cd Ei.idmce Versus Common Sons. Jumi and L a w y e r  
Knowledge of Eysirineri Aemrocy, 7 Law & Psychaiogy Rev 1 119821 
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issues in the case being tried, 2)  the relationship between those 
factors and the accuracy of the witness' account, and 31 that 
jurors will not normally understand how to evaluate those factors. 

VII. OTHER CONSIDERATIONS IN THE 
RULES OF EVIDENCE. 

A.  RULE 403. 
Rule 403 permits a trial court to exclude otherwise relevant 

evidence if its probative value is "substantially outweighed by the 
danger of unfair prejudice, confusion of the issues. or misleading 
the jury, or by considerations of undue delay, waste of time, or 
needless presentation of cumulative evidence."30' The d e  pro. 
vides the trial judge with diseretian~as to reject evidence that does 
not advance the facbfinding function of the jury. 

With respect to expert testimony, some of the considerations 
underlying Rule 403 me subsumed in the reliability test of d e  
702.30B Fears that a party will be "unfairly prejudiced" because 
the jury will be overwhelmed by the expert's presentation or wi l l  
not understand the limitations of the methodology used become 
pmt of the reliability inquiry. The trial judge, by ensuring that 
the expert phrases his testimony in terms the jury can easily 
understand and by defining "reliability" in terms of juror 
expections,glo minimizes the danger that the jury will give undue 
weight to the expert. 

A second issue under mle 403, however, arises when an mea of 
proposed expert testimony has been adequately addressed by 
other, nmexpert  evidence. When this occurs, the expert testi. 
mony should be rejected in favor of lay evidence. Expert 
testimony is relatively timeconsuming and expensive. Where the 
testimony is merely cumulative on a point which has already been 
established by non-expert testimony, there is no reason for the 
expert.8" This might occur. for example, when a party offers an 
expert to impeach a witness' character for truth and veracity 
after lay evidence, prior convictions, contradictions in the testi. 

"'Md. R. Evid. 403. 
'"Sea Federal Evidence supm nate 242, 5 125 
W e e  Umted States Y. Dawning, 753 F 2 d  1221 I3d Cir 19851 
' 5 m  supm text accompanying notel 282-288. 
"lln Oihson Y .Mahawk Rubber C o ,  691 F Zd 1093, 1101 18th Cir 19821, the 

appellate court upheld the exdumon 01 expert t e a m m y  partly because the 
barimony vas larply evmvlative ondine* and d e  403 "expressly pernuts 
testmony to bs excluded' for h a  mmen 
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many, etc., have already established the foundation needed to 
argue that the witness 1s untrustworthy.3'2 

B. RULES 404 AND 608. 
Rule 404313 generally bans ewdence of character traits, whether 

expert or otherwise, to prove that a person "acted in conformity 
therewith an a particular occasion." Three exceptions are allowed, 
the third314 permits "evidence of the character of a witness" 
meeting the standards of Rules 607,315 608.318 and 6O9.aL' 

One of these rules, Rule 6081al,31e allows the credibility of a 
witness to be attacked or supported by reputation or opinion 
evidence. subject to two limitations: 11 the evidence must relate 
solely to character for truthfulness or untruthfulness and 21 e v ~  
denee of truthful character is admissible only when the witness' 
character for truthfulness has been attacked. The rule provides 
both a foundation and a limitation on the use of expert testimony. 

By expressly endorsing opinion evidence, rule 608 removes an 
obstacle in federal practice to the use of expert testimony 
concerning witness veracity. American common law traditionally 
limited such impeachment to evidence of reputation in a relevant 
community; a witness' personal opinion was irrelevant.g18 The rule 
eliminates the distinction between reputation evidence and opinion 
evidence, which presented a continued barrier to expert testi. 
mony.3~0 

An expert who sets out to attack another witnem' credibility321 
may formulate, on the basis of tests. observations, and reeh. 
niques, an opinion concerning the witness' disposition toward 
truthfulness or untruthfulness, This opinion falls well within the 
d e ,  assuming it meets the standards of Rule 102. Any person 

"'Sea supra text aceompmymg notes 116.117 
"'Mil R.  Evid. 404. 
"'The other two exceprionn permit an accused t o  place hi8 pertinent charmer 

traits m issue and either the accused or the prosecution Im Lmted inrrancesl t o  
place pelfinenl charseter LrTBiTs a1 Lhe w c t m  m ISSW Mil. R Evld 404lal l l l  121 

3"WI R F " i A  f"7 . - . ._ . . 
"'Md. 8. Evid. 608. 
".Mil R. Evid 609 
"Md R. Emd. BOsial Rule 607 provides that my part? ma? Impeach B u m m s  

while Rule SO9 sets forth standards for wing prior ~ e n v i ~ f i o n s  t o  Impeach 
""Federal Evidence. supra note 242, 8 SO4 hl i l i rw  practice even before the 

MhLary Rules af Evidence, permitted opinion restmany, rn contrast t o  rhe 
prev&g federal pmetree at  Lhe Lime. Srr psra 1381111 IIChf. 1969 

amFederal Evidence. supm nore 242, 8 304 
""'Credibility" in t h x  sense refers t o  ulitnes credibhly--is the W I ~ ~ P I  honest 

01 dishonest? Tesfmamd eredlbhfy-whether M honest w~tneis testimony 1s 
accuse -daes  not fall within the d e  I d ,  see supra nou 230 
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who has had an adequate opportunity to observe the witnesssss 
may testify as to his opinion. Where virtually anyone can give an 
opinion, there is no reason to exclude the expert opinion based 
upon a "reliable" methodology.~zs 

The expert might also, based on instruments. tests, methadol. 
am, and observations of the witness. form an opinion about the 
witness' truthfulness in what he or she actually testifies to at 
trial or in a pretrial statement. This type of testimony does not 
fall within the d e :  it irr not character evidence, but merely an 
expert diagnosis whether the witness is lying on the stand.32' 
Since the rule limits opinion testimony to the witness' character, 
this second type of opinion will be ercluded.s*b Expert testimony 
that a witness has lied or told the truth on any particular 
occasion is unlikely to find approval under the rules of evidence, 
no matter how reliable it may be under Rule 702.326 

The distinction between the two types of testimony becomes 
especially important when considering the expert opinion. Typi. 
cally, the only requirement placed on a character witness is that 
the witness have had an adequate opportunity to observe the 
person whose character is in iss~e.3~7 This ensurea that the 
witness has been sufficiently exposed to the person so that the 
witness' opinion is truly based on character traits, rather than a 
small number of incidents which may or may not accurately 
portray the person's character. Where the witness' contacts are 
minimal and fleetina, the witness will not be allowed to testifv.328 

"'If the pvson's contacts with the witness were (10 flssting that ha 01 she would 
001 have gained B reliable opinion of the witness' character he or she will not be 
permiced to testify. See infm text accompanying notes 327-28 

'''See Barefwc V. Estelle. 463 U.S. 880. 896-97 119831 
"'Federal Evidence. supra note 242 9 304 
"Id 
"Id: sea &D Uruted Statas Y Azure. 801 F 2d 338 18th Cir. 19881: United 

States v Cameron, 21 M.J 59 IC.M.A 19811: Uluted States Y. WB~OL, 20 M.J. 
758 iA.F.C.M.R. 19811. The i s m e  is cum'ently hfore the Cnited States Cowl of 
Mhfary Appeals See United States V. Glpson. 19 M d 301 iC M.A 19851. where 
the eout  rpeeified the fallowing issue "Whether the military judge abuaed ha 
discretion m not allowmg the defense mn opportumcy to iay a proper foundation 
for the admission of the rerdtr of appellant's polygraph a x m s t m n  mul 
evidence?' Ci  Uluted State8 Y Cor, 18 M J 72 1C.M A. 19841 lin dxta, mvrt 
assumsd Mil. R. Evid 608 bars drect i s l imony that a particular etom -8s 
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With expert testimony. the courts must strictly enforce this 
requirement to maintain the distinction between a witness' 
character for truthfulness and the veracity of particular state- 
ments the witness made I t  is easy to conceive of an expert who 
forms an opinion of an individual's character far truthfulness at  a 
single encounter where the witness related details of the crime 
now being tried in court.82Q If this expert testifies, any opinion on 
the individual's character must necessarily be based on the 
expert's judgment that the individual's story about the crime was 
truthful or deceitful. Such testimony would obliterate the distine. 
tion between truthful character and the veracity of particular 
statements. In such a ease, the trial judge should utilize his or her 
discretion under Rule 403 and exclude the testimony as unfairly 
prejudicial, confusing, and misleading.s3o Evidence is "unfairly 
prejudicial" when it is apt to be used for something other than its 
logical, probative Here the legitimate inference from such 
expert testimony-that the witness has a truthful lor a dishonest) 
character-is inseparable from the illegitimate use of the testi. 
mony to imply that the witness' story was the truth (or a lie). 
Moreover. the illegitimate use is likely to weigh most heavily with 
the jury.882 Only a strict requirement that the expert base an 
opinion on something more than a single story or account can 
preserve the integrity of the rule 

VIII.  CONCLUSION. 
Expert testimony on witness credibility traces its origins to the 

common law testimonial disqualifications of a witness. As the 
testimonial disqualifications vanished, the focus shfted from the 
witness' capacity to the credibility of the witness' testimony 
before the trier of fact. Expert testimony that once had been 
presented to the judge to disqualify a witness then went before 
the jury to impeach. More recently, this shift has accelerated as 
the courts and psychologists recognize that psychological consid- 
erations can affect the accuracy and believability of testimony 
from even "normal" witnesses. Two factors will continue to 
promote this shift: the court's recognition that psychology. a8 a 
science. has progressed to the point that hypotheses about human 

a44 1A.C.M.R 19791: ond Umted States v Spence, 3 M.I 831 I A F C M  R 19771 
[five. BBVBO, and n m  months exposure. respectively. t o  M accused prorides 
sufficient foundation for reputation teatunonyl. 

l n E # ,  Unrted Stales v Cameron 21 M J. 59 IC M.A 19851 
"Mil. R. Erid. 403. 
" x U ~ t e d  SLatea V. W~Aams 17 M.J. 548.  550 IA C.M R 19831, pendon denred, 

18 M.J. 432 1C.M A 19841 
"'Umted States v T o d n r o n .  20 M J 897, 901-02 IA C.M.R. 19861. 
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behavior may be put forth, critically examined, and tested for 
reliability; and the expanded scope of expert testimony under d e  
702. As psychologists uncover the links which affect B witness' 
perception, memory, and recitation of an event, and demonstrate 
that the average juror will misunderstand the import of those 
links. we will see a gradually expanding scape to expert testimony 
on credibility issues. 
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THE CIVIL LIABILITY OF SOLDIERS FOR 
THE ACTS OF THEIR MINOR CHILDREN 

Captain L. Sue H a p *  

I. INTRODUCTION 
A. PURPOSE AND SCOPE OF ANALYSIS 

You have been asked to provide legal advice to a soldier who 
enters your office and informs you as fallows: 

I had been in the field for two weeks. I arrived home to 
my government quarters, dropped my TA.50 and muddy 
boots in the corner, and prepared for the traditional 
onslaught. My emotionally exhausted spouse began: 
"While you were away, our youngest child wrote her 
name with indelible ink on the school's bathroom wall; 
the twelve-year-old found your revolver and shot up the 
living room, including the government furniture and B 

playmate: and our teenager w m  so frightened by this 
commotion that she sped away from the house in the 
family car, skidded around the corner next to the 
headquarters building. and collided with an oncoming car, 
damaging the other car and injuring its occupants." 

As my mind whirled, I paused long enough to wonder if 
the children had been injured, if they would be injured 
when I got my hands on them, and whether 1 am liable 
for these various incidents of damage, destruction, and 
personal injury. My concern regarding my liabMty brings 
me to you for advice. 
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You know that your new client's children haven't a penny, so 
they are likely to be unsatisfactory defendants. Obviously, the 
wageearning soldier is the next best target for the plaintiff who 
is seeking relief in damages. Is the soldier parent pecuniarily 
liable for the damage caused by the soldier's children? 

This article develops an analytical framework that a practitioner 
can use to determine parents' civil liability for their dependents' 
misconduct. I t  is not feasible to include every case that has 
considered this issue or to discuss every statute whch may 
impose Lability on the soldier parent. This article wiil, rather, 
examine the bases of parental civil liability for the acts of minor 
children by identifying caaes and state statutes representative of 
common and statutory law and by addressing federal law and 
military regulations which bear on this issue.' 

B. TOPICS NOT COVERED 
This article will address only the civil liability of soldiers within 

the continental United States. I t  will not consider the soldier's 
criminal liability or liability of any sort overseas. This discussion 
also excludes Consideration of acts done by chldren at  the 
direction of, with the consent or ratification of, or as agents far 
their parents. The article will discuss only those acts of which the 
parent is unaware at  the time the act is committed. The article 
makes this distinction because it presumes that soldiers do not 
intend that their children cause injury or damage, but it acknowl- 
edges that children engage in activitiea that parents do not, and 
often cannot, anticipate. 

11. METHOD OF ANALYSIS 
A. OFF-POST INCIDENTS 

To discern a parent's liability for the acts of a minor child. one 
must first determine what law applies to the given incident. The 
simplest situation exists when the child's misconduct occurs in 
territory that is exclusively under state control (as apposed to an 
area subject to federal legislative jurisdiction) and the parents 
reside in this state.cantroUed territory. 

,To lachate the p r ~ ~ u u ~ n e r ' s  us$ of rhr i  discurnon, the cases contuned m 
faotnorer we arranged alphabetically by itale and complete citations are rncluded 
m each esde reference. Parenthetical case expiansfionJ are included ~ n l g  when the 
point made m rhe ease IS not entirely mnmswnt with thr related text or *hen the 
case is  of unusual significance 8s precedmr 
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This situation would occur, for example, where the family lives 
off post and the incident occurs off post in the same state as that 
in which the parents reside. In such a cam, the applicable law 
obviously would be that of the state involved. Where the state of 
parental residence and the State in which the incident occurs are 
different. the practitioner must apply choice of law principles to 
determine which state law will apply. 

B. ON-POST INCIDENTS 
More complicated questions arise when the incident occur8 on 

an installation. If state law remains operative on the installation 
and the parents live either an the installation or off post in the 
state in which the installation is located, the law of the state in 
which the installation is located will govern. If the installation is 
subject to exclusive federal jurisdiction, however, the practitioner 
must identify the specific nature of the plaintiff's cause of action 
in order to determine the applicable law. 

By federal statute, current wrongful death and personal injury 
state laws apply as federal law on territories subject to exclusive 
federal jurisdictim2 Consequently, if the issue involves death or 
personal injury, the current state law will apply on the federal 
reservation. 

Because this statute applies only to death and personal i n j ~ r y , ~  
however, the law governing property damage an areas of exclusive 
federal jurisdiction, in the absence of federal law in the given 
substantive legal area. is the state law extant at  the time federal 
jurisdiction is obtained. When the State cedes jurisdiction to the 

'16 U.S.C I 451 119821 i t s t e s  
In the case of che death of mv 0er8an by the nadect or wandul act 
of anothsr w l t h n  B mtmd park or'olher piam subject-to the 
exdvsm jurisdicwan of the United S r a t ~ ~  withy1 rhe erteiior 
boundaries of any Stale. such right of action shall e u s L  8s though the 
place were under the jurisdiction of the State within whose exterior 
boundaries such place may he, and y1 any action brought Lo recover 
on a c ~ m n l  of miuries avitluned in anv such Diacs the rmht of the 
parties shall be &verned by the iaws 8 the State within the exhrmr 
boundsrier of w h c h  if may be 

'See, sg  , Vaivla V. Grummm C o w ,  644 F.2d 11% 12d Cr 19811 l a p p l p g  15 
US.C. 9 457 119761, the court found that the 18ws apphcabie on a federal 
res~rvuswon m wrongful death and perrand mlury actions are those of the stale in 
which the reielvarion is located1 
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federal government. this state law remains effective and becomes 
federal law.' 

To determine the applicable substantive law on a federal 
enclave. one must first identify the legal question involved. Where 
the laws of more than one jurisdiction are involved fas, for 
example, where a child steals a car off post and then drives onto a 
federal enclave and damages propertyl, the practitioner must 
determine the applicable law under choice of law principles. 

111. CHOICE OF LAWS 
Within recent history, the bases for determining the applicable 

law have included the law of the place where the tort was 
committed,j the law of the place of the wrong,@ the law of the 
state which has the most "significant relationship'' to or the most 
"significant interest" in the occurrence and the parties,? and other 
standards. Because the parental liability that this article dis. 
cusses is sometimes based on the child's misconduct, rather than 
on the parent's negligence in supervming or controlling the child. 
the practitioner should note that jurisdictions that apply the 
"significant relationship" standard of liability to the tortfeasor 
will likely also apply this standard to determine vicarious 
liability.8 

Given the substantial turmoil wirh respect to choice of law 
principles applicable to torts.0 the practitioner will be best able to 
resolve this issue by identifying relevant case law from the 

'See gmrrull)  Allierl. Fsdeml Enchias, The Impact of Ezrlumur Lepirhtwe 
Jvnsdiciion Upon Cir.il Linganon. 72 MA L Rei 5 5 .  86.90 119761 Dep L of Arm). 
Pamphlet Yo. 21-21, Legal Services-Military Admlnistraiive Law para 2.12 11 
O m  19851. see dm Arlington Hafei Y Fant. 218 U S .  439 119291: Chicago, Rock 
Island & Pacific Ry. v McCBnn. 114 U S  542 118851. Stokes v h d m  266 F 2d 
662 l4ch Cs 19591 

'See 2 Beale. Cases an the Confict of Laws 5 318 1 119021 
6S#e Restatement of Conflict of Laws 5 311 119341 
The followmg i t s i e ~  have adopted confliels d e s  which focus either on the 

stace's significant relsfionship LO the oceuiren~e and perties 01 npon che smte'r 
mgnifrcanr mtewst ~n the meidem Alabama. Arnona Cahforma District ai 
Columbia. ILLinoia. Indmna, iowa. Louisiana. Massachusetra Maine. Slmnesora. 
.Uiisisrippi, M~sioun, Xsw Hampshre, Kew Jersey, Yaw Yark. Oho,  Oregon. 
Pennsyivanis Rhode Island. and U'iscanam See A Ehmerweig, Conf ic ln in a 
YufaheU 217.18 15d ed. 19141. see also Rssrafement iseeondl of Canmct of Laws 
5 145 119111 

'Sea Restatement [Second) of Confiet of Lars 4 174 119711 
'A current hornbwk lnlraduces it8 discussion of these pnnelple3 ab follows. 

If IS m the mea of c h a m  of law for loris that current ferment I" 
canficl  of laws thmking i s  most visible In this chapter there la 6 r r t  
foeua on the trsLtmnal fernrand rule. then B mew of translimal 
cases reflecting masatisfaction with the established _le and f m d y .  B 
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applicable jurisdictions regarding the incident under consider. 
ationlo or by employing some basic principles of conflicts applica- 
ble to tort law.11 

To determine parental liability for acts of juvenile misconduct 
such as vandalism, misuse of a gun, and reckless driving, the 
practitioner must consider several bases of liability, including 
those recognized at common law and chose created by statute. In 
analyzing parental liability under mast circumstances, the most 
logical and thorough approach would be first to consider whether 
the parents are liable for the acts of their children pursuant t o  a 
general statutory scheme. then to examine any statutory schemes 
that impose parental liability under particular circumstances or 
for specific offenses, and finally to determine whether general 
liability is imposed at  common law. Because offenses involving 
automobiles include a complex mixture of common and statutory 
law, they will be considered last. 

It? EMANCIPA TION 
When confronted with possible parental liabihty for the miscon. 

duct of a minor, the practitioner who has identified the applicable 
law must next determine whether the tortfeasar is. indeed, a 
"child' under the applicable Statutory or common law definition.12 
Although most courts find parents liable only for the acts of 
minor children residing with them.13 some courts have held that 

look sf new approaches 10 choice of-iau, prohiems ~n the fort ares and 
a t  the ~uebnons  these approaches have rased 

E Stoles & R Wemlraub, Conflict of Laws 4 2 6  12d sd 19721 
' 3 r r .  *.g. N'aflvns V. Cupit. 130 So. 2d 720 (La. Cr App 19611 (holmng rhe 

nonresident fsrher of a minor BO" r h o  ComMLfed a tort ~n Loumana hable m 
damages under rhe Louisiana parental responrihhly statufe, even though under 
the isws of the s f o e  of ths father's damiclle B parent would not be held Labk Lor 
the t o m  of B _nor chddl, Memorial Lawn Cemeceries Assacs., Inc Y C u r ,  640 
P.2d 1156 IOkla 19751 /m an a e t m  sgavlsf the parents of 8 16-year-old pi for 
damsgs she caused ~n a cemetery in Kansas. where the actron was served on the 
parents in Olilahoma. the court held Lhsl when parental vlcar~ou~ i iahhty was 
based entnsly on a Kansas parental responribety statute ~f dld not fall wlrhn rhe 
pmvmmns of the state's ions-arm statute that requued. BQ B conditmn of w h d  
personal service on B party outside the 8 m e  thaL such party cammitied t o m o u ~  
acts withm Kansas hn person or through an agent or marrumantahtyi 

' S e e  D. Caverr. The Choiceof-La* Process 139-80 11966) 
"Thn mQuiry 1s umeceasary where the puenca  habhty is b a e d  on the parent's 

own neghgenee. because in svch B case the chdd's age i s  Irieievanc except as it 
affects the standard of care that rhe parent owel or as LL influences the harm 
which the parenis should reasonably foresee the chdd mflictmg 

'Sea, e g ,  Miranne v hew 381 Sa 2d 684 (La Ct App. 19801 lhaidmg 
defendant father not habie for damages to a car that were svstamed whlle 
defendants son wma driimg the ear, where the son was hvmg w,th and workmg 
for the fishing group that owned the car had permisman from a group member Lo 
drive ths car and was beyand the authority of his father) 
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the residence of the child continues to be that of the father unless 
changed in some manner prescribed by law, even where the child 
is living and working in another state." 

The courts in at  least one jurisdiction have also determined that 
a mother will not be held responsible for a child's misconduct 
while the father is alive unless there has been a divorce or B legal 
separation and the mother either has been awarded custody of the 
child or has been appointed the child's tutrix15 Such gendwbased 
determinations of liability would likely not survive recent Su. 
preme Court decisions that elevate the standard far review of 
gendwbased classifications.'b 

When the law terminates or interrupts parental authority, 
parental responsibility is also terminated or interrupted with ic;? 
The majority of the state parental responsibility statutes provide 
either that parents are responsible only far the acts of their 
"minor" children or that judicial emancipation of a child over 
eighteen years old terminates parental authority and control and 
precludes finding the parents personally llable for such a child's 
torts.18 The practitioner should, however, refer to the law of the 
jurisdiction involved to ensure that the law in chat jurisdiction is 
consistent with this narm.'n 

'Sar e g .  Walkins Y Cupit, 180 So. 2d 720 ILa. CL App. 19611 where a farher 
and hrs _nor son had been residing m separate i t s m  for several months. rhe 
court held that the mere physical separsfmn of father and son was not s v f f i c m r  
01 relieve the father of responsibltg under the statute for damages caused by the 
SO" 8 torts1 

"See, e.#., Gudry  v Stam Farm Mul Auto Ins Co 201 So Zd 594 (La Ct 
App.1 lholdvlg ths t  a mother who divorced the child's faiher and took the chdd 
with her to another i tate was not responsible for the child's tart because Lhe 
father was std l  ahw and the & v m e  judgment made no mention of cuarodyi 
applicalon d m i e d ,  251 La 225 203 Sa 2d 567 119671 

'Sea, e g ,  Craig Y. Baron. 4 2 9  US. 190 119161. Reed v Reed 404 U.S 71 119 i l l  
' L e ,  e g .  Simmons v Sorenion 7 1  So 2d 377 (La Cf App 19E4l <holding a 

father not responsible far the t o r k  of hks m o r  son. where the 80" n s ~  ~n rhe 
rmlitary B B ~ Y I C ~  though heme on furlaugh at  the time of the accident] 

"See inim note  23 
z*IUmors-Cf Conrad Y Dickerson. 31 IU App 3d 1011. 335 U.E 2d 67 119151 m 

M a e f m  biaughi under 8 sfate s m u m  designed to hoid the parems of m 
vnemancmated _nor who reerds. with such Darenta liable for mv wilful or 
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Although most of these statutes have been enacted within the 
past three decades, Louisiana and Hawaii have had such g t a t u t e s  
far more than 100 years.29 Most of these statutes apply only t o  

 mer rally Menyuk ~Ve& Jersey Public School Poienid Lmbilrty Act H d d  
Cmififutiond Board of Educetian u Caffiem, 34 Rutgers L Rev 220 119811, 
Resgm. A Constitutional Coural on the Vicnnous Liabthty of Parents, 87 Notre 

e.  Statutory Vzennvus Parental Liohiiity. Reuisw and 
9 119821 lherernsfrer Review and Reform], Sote.  The 
ry Act. 55 Iowa L. Rev 1037 1037-45 119701 

[hereinafter I o w a  Aerl. See also the following sfsre atstuws 

Alabama-Ale Code 5 6-6-380 119751: enacted 1966: age lrmit 18 mQLLmYm 
recovery. 8500, perional myry  not covered The scatute erpresdy retuns other 
bases of recove~y. 
Alaska-Alaska Stat 5 3 4 5 0 0 2 0  119851 enacted 1957: ~ g e  h r .  18 m-um 
recovery $2.000 personal inpry  not covered Ths statute does not state whether 
the remedies LL provider are additional LO those provided by other statutes or a t  
m m m m  law 

Amans-Arm. Rev Stat  Ann. 5 12-661 119851, enacted 1956 age h t  m o r ,  
maximum recovery $2 500, personal ~ I Y C  covered "The habil\ry impoaed by this 
s ~ e l m n  18 m addman t o  any habPiy otherwise imposed by law 

Arkansas-Ark Stat  Ann 6 50-109 lSvpp 19851, enacted 1959: age h r t '  18: 
mkumvm m a w r y  $2,000. personal m ~ w y  naf covered This statute doer not 
SLBLB uhefher che remedxs II proiides am additional t o  rhoae prodded by other 
statures or 81 common isw 

California-Cd Cn Code 5 1714 1 !Weit 19861, enacted 1955. age hmt. rmnor, 
maximum recovery S10.000. personal mlury covered. "The hability >mposed by 
Lhla socnon 18 ~n addition t o  my liability now mposrd by law " 

Colorado-Calo Rei Stat  5 13-21-101 lSvpp 19851: enacted: 1969, age h t  18 
max~mum recover) 83 600, personal injury covered This statute specifically 
a l l o w  recorery for damage done t o  pmpercy belonging co or used by B aehoai 
disrrier It does not however. state rhether the remedial it provides are additional 
to those promded by orher ~ta tufes  or 81 common law 

Conneclicul-Con" Gen Stat  Ann 5 52-572 IWesr Supp 19851: enacted 1955, 
age hmif: mnm maximum recmery 33 000, personal injury cavered "The hahilrty 
provided far m this section shall be m addition to and not m Leu of any other 
habililr which ma, e d i t  at  law 
Delaware-Del. Code Ann LIC 10. 6 3922 ISvpp 19841. enacted 1953, age hf. 
18, maximum recovery $6.000 personal m1ury not cavered T h r  Statute does naf 
-tat* whether the remedies II oravidea me additional to those oromded by other 
atatvter or at  commD" iaw 
Fionda-Fla Stat Ann $ 741 24 l i \ e a l  19641. enacted 1987, age Bmr: 18, 
msxlmum reco\sry J2.500, personal mjury not cavered This macute does not 
state rhrther the remediea ~t probider are additional Io chase prowdsd by arher 
stB lYe9  or m mmmm I*%' 
Georgia-Gs Code Ann $ 61-2-3 ISupp 19851. enacled 1968. age hmit 18, 
msxlm~m recavery $5 000, personal mjury not covered "Thm Code section shall 
be cumviatire and shall not be reitrictive of an) rsmsdier nos, avdahle . under 
Lhe farmly-purpose car doerrmi or any 8tatutei now m force and effect m the 
stace " 

Hawmi-Haw Rev Scat 5 577-3 119761 enacted 1966 88% hrme MnOI, 
maumum meauery no limit. rhrla the ~ t a f u t e  does  no^ specifically allow recovery 
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unemancipated minors above a specified age, Currently, eighteen 

far personal miurm~. ii holds the parents joi"tiy and severally hsbie "m damages 
for tortious acts committed by rhev children. This ststute does not sfate ahethsr 
the remedal I t  pmvldes are sddltmnal to those provided by other statutes or et 
common isw.  
Idaho-Idaha Code B 8-210 119791, enacted 1957. age h m t  18. m-um 
recovery 81.600: personal mlury not covered Ths statute does not shale whether 
the remedies it provides are addillanal 10 those provided by other statutes or st 
COmmOniaw. 

I h o a - I U  Ann Slat ch 70, 55 51-57 ISmth-Hurd Supp 19861. enaetsd 1969, 
ege h i t .  i1-19: maximum recovery ~1.000:  persmal injvry covered Sscrlon 56 of 
this chapter provides: ' T h s  Act shall not affect the recovery of damages in any 
other cause of BCLID where the habliiry 01 the parent or legal mardim 
predicated on B common law baas. ' '  
Indiana-Ind. Code Ann 5 34-4-31-1 IBvrns Svpp 19851. enacted 1957. am hl: 
none, although the parent must have custody of the chdd and the chdd must be 
living with the parent mblimum recovery. $2,500: p~raand m p r y  covered Ths 
Itmute does not state whether the remedies 11 provides are addxlonal fa those 
provlded by other B L B ~ Y L B S  oi BL common law 
Iowa-Iowa Cads Am.  5 613 16 lWeat Supp 19851: enacted. 1989. age hmit is. 
mavmum recovery: s1.000: personal miury covered Ths x t s t u ~  d e s  not state 
whether the rrmsdxea if provider are additional to those pronded by olher a~atuie~i 
or Bt common la* 

Kansas-Km. Stat. Ann. B 38-120 ISvpp 19801: enacted 1969. age h t .  18. 
marimurn recovery. $1.000 unless the e o u t  frnds that the chdd 3 BCC is the reauif 
ai parental neglect. y1 wheh cane there i s  no h t ,  personal ~njury covered. This 
statute does not state whether Lhe remedm it p rmdee  are sddmonal co those 
nrovided by other staturei  or at  common isw. 

Louisiana-La Civ. Code Ann art 2316 Weer 19861, enacted 1804: age Bmr: 
m o r :  maximum recwery: no hmir, while the statute doer nat speelflcally allow 
i e ~ o v e w  for personal injuries. it aasigna parental responsibhty for "damage 
ocesaioned by thelr minor or unemancipsred children." Tiur PtsfuLe dws not stet8 
whether the remedm ~f rxovides are sddmonal t o  those orowded elsewhere 
M m s - M e  Rev Stat. Ann c n  19, 5 217 119811, enacted 1959, ~ g e  hmt. 7-17; 
mmmum recovery: Sa00 personal injury covered. This statute dws not state 
whether the iemedmi It provides are additmal to those provided by other statutes 
or at common iaw 

Maryland-Md. CI. B Jud Proc Code Ann P 3-829 119841: enacted. 1967: age 
LmL. M ~ N  m u m u m  .'ecovery: 85.000 perrod injury covered Thri statute does 
not state *haher the remadm 11 prouldes additional t o  Lhose provided by 
orher itmutea or at common iaw 
MassachuiBtti-Mess. Gen L a w  Ann ch. 231 5 85G iu'est 19861: snscfpd 1969 
age lima 7-18. maumum tecovery. 82,000, personal lnlury cavered. T ~ P  s ls lu~e  
does not slate whether the remedler i~ orovides are sddxtmnd m those nrnvlded ~~ ~ ~ ~~~ 

by other statutes or at common isw 
Yiehrgm-Mich Camp Laws Ann 5 600 2913 1West Supp. 19851: enacted. 1953, 
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states allow recovery only for property damage and thirty-one 

age hml. minor: m u h u m  recovew 62,600,  personal rqury covered Thls sratufe 
doer nor m t o  whether the remedies ~f prowdei are additional EO Lhose promded 
by other stafufei or  at common law. 
Mmneiofa--ilmn Star Ann. 4 540 16 livest Svpp 19861, snscred 1967. nge Lmt 
l@ maximum recoaer) 'The habihry pronded in 
this suhdiviJion is m addition t o  and nor in lieu of any other hahdx) uhrch ma) 
eXlDL at  law 

$500: personal mury covered 

kheru ia i  he hable. 
Miisoun-Ma Ann Sfsf 5 537 045 (Vernon Supp 19861 enacted 1965. 8ge Lmr 
18, m u m u m  recovery 82 000. personal miwy  covered. This ~ L Y B  does not 
state whether the remedies II provides are additional LO thaie provided b) other 
statutes 01 at cDmmOn law 

Nebraska-Neb Rer Scac 5 43-80] 119841 enacted 1951 age Lmx minor. 
mrurmum recovery Lmted fa s1.000 for personal q u r y  no other lhmm stated 
T h i  statute doer noc stare whether the remedies it provides are sddirional Lo 
thoae provided by other smfucei m at commm law 

Nevada-Ner Rer Stat 5 11 470 119861. enacwd 1967, ~ g e  Umr. m o l .  
m u ~ m u m  recovery: 810 000. personal miuw covered 'The  l.ahdky imposed by 
rhia sedan is  in addifion IO any iiahhry now imposed by law 

R e r  Hampshue-So p m n t d  reiponsibhcy statute has been enacted 

Sew Jersey-N J Rea, Stat 86 ZA53A-14 to -17 IN'est Sum 19651. enacted 
1965. age hmif: 16. maximum recarery no hmit personal i j uw not cavered 
B e c a u ~ e  rhir statute rendarr a parent respaniible for the wUfu1. microus 01 
unlawful acta of B chdd only when the parent 'fads or neglacrs t o  exercise 
reasonable superrmon and ~ o n t m l '  over the conduct of the ehdd. the mtute 
changes rho common law htrie This I t a t m e  does not stale rhar the remedies i t  
provides mre additional to those provided by other icafufes and ar common law 
See a h  N J Stat Ann 5 16A 37-3 ~ W D I L  Supp 19661. which holds parsnrs Lahle 
for damage done by mnor children to ichaal propert) 
New Vexico-S M Scat Ann 5 32-1-46 119811, enacted 1963. age Lmt mmar: 
meumum recmery 82,500. per3onal 1n1ury covered Thli lraluCe does not state 
whether Che remrdles IC m n d e s  are additional to thaie p m l d e d  by other stetUte3 
or st eommon law. 
R e r  Yark--U Y Gen ObLg Lau 5 3-112 IlleKlnney Supp 19861 enacted 1970 
age llmlf 10-16 marlmum recovery s2.600 personal iniury not cavered This 
statute does not sfatr uhelher the remedies ~f provides are additional m chase 
prmlded b) other JC~LYIPB DI at cemmon law 

Sorfh Carohna-N C Gen. Smc 5 1-638 1 119631. enacted 1961. age Lmlc mnor 
maximum recovery 11.000, personal miury covered This acc shall nor preclude 
or  lhmxt movery of damages from parents under common law. remedies a i d a b l e  
m this S t a t e "  
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states permit actions for both property damage and personal 

North D&ota-ND. Cent Code 5 32-03-39 119761, enacted 1957, age hl: 
minor: mwmum recovery. $1,000: personal yliury not covered This statute does 
not stale whether the remdes  it pravidea are additional to tho)$ provided by 
other i tmutes or at common law 
Ohio-Oh0 Rev Code Ann 55 3109.09- 10 (Anderson 18801: enacted 1967. age 
h e  18. m-urn recovery: $3,000 for property damage S2.000 for permnal 
mjury Although neetion 3109.09 regarding property dpmsge c o m t t e d  by a 
minor. additionaliy permrs the property owner t o  deal uith the loss of property 
through actions in replevin, the section h f s  Compensatory damages for property 
damage 10 $3.000. 
Oklahama-Okls. Stat Ann LII 23. 0 10 IU'est Supp 19861; enscted. 1957. age 
hl: 16, maximum mavary: S2,6OQ p m n a l  m i u n  covered. Ths statute does 
not state whether the rpm&es it provides are additional to those provided by 
other stalutes or at common law. 

Oregon-Or. Rev Stat B 30.766 118631: enacted: 1859: age h a l t  _nor: m-urn 
mcovery: $5,000, personal inivy covered. The meoven permitted by this atatUte 
LB "lib addition ID any other remsdy provided by i m "  
Pennsyiv&m-Pa Slat Ann. tit. 11. 88 2001-2006 Ihrdon Supp 1965). enacted 
1967. 8% h i t  18: m-um reewery $300 YI single plunflff csiea, $1.000 Ln 
multiple plaintiff eases, personal ~ w y y  covered Section 2005 proddes that "Itlhe 
liability imposed upon parmts by this act shall not h t  the common law liability 
of parent8 for damages caused by a ehdd." 
Rhode Ialand-R.1. Gen Laws B 9-1-3 119861: enacted: 1966; age Bml: minor: 
marimurn recover/ 61,600, pemonal inpry  covered. "The liability herein provided 
far shall be m addlimn to and not in lieu of any ather Usbility that may emst at 
iBW." 
South CaroLna-S C Code Am.  0 20-1-340 (Law. C m p .  19851: enacted 1966. age 
ht. 17: m-urn recovery S1,OOQ psrsonal 1wyy not covered "INIofhng 
herein contained shall in any way LMT rhr applcstmn of the family purpose 
doctline.'' 
South D&ota-S.D. Cadriled Laws Ann 5 26-5-15 119841, enacted: 1957: age 
Limit: 18: m-um recovery $750: personal injury covered. While thr statute 
does not state whether the remder  it provides are additional to those promdded 
by state statutes or at common law. the statue does state that i ts  piovmooi do 
not "apply ID damages proximately , y s e d  through the operation of B motor 
vehicle by and  m o r  chdd 01 chddren 
Tennessee-Tern Code Ann. $8 37-1001 to -1003 (Supp 19651: enacted 1957. age 
bmjl 18: maximum recovery $10,000, personal injury eovered. Tha statute 
imposes parental habiliiy "where the parent or guardian h a w r .  or ahauld know, of 
the chiidla tendency t o  eommt wrongful aels . where the parent or guardm has 
an opportunity t o  e ~ n t i d  the child but falle to exeieiss reasonable memi to 
reslraul the Lo~Lious conduct." The statute does not. however, state whether the 
remedies It provides are additional to those provided by other ItatUtes or  at  
common iaw 
Tsxss-Tex. Fam Code Ann ut. 2. $0 33.01 ID 83.03 IYernon Supp. 19811. 
enacted. 1967, marimvm recovery. 115,OOQ p~rsonal mjury not ulvsred Ths 
statute includes re~ouery for the wlllful and malicious canduct of 8 chdd between 
12 and 16 yeare old and for a chlld's negligsnt tons lvithovt rpecified age h t l  if 
the chllds misconduct is attnbutahle TO negligent parental control. T h s  statute 
does not state whether the remedies it provides are additional to thoae provided 
by other statvris or sf common law 
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injury.24 Some statutes have recently broadened the scape of 
parental liability.z5 and numerous statutes have been revised to  
increase the damages recoverable from parents for juvenile 
mieconduct.26 

Utah-Utah Code Ann 55 16-11-20 m d  -21 119171, enacred 1977, age L m r  
m a r .  maximum ~ D C O V B ' )  31.000 personal injury not covered Thn ItnLuLe does 
not state rhether the remedm It provider are addmonal co those provided by 
other statures or BC eommon law The statute does. hauever provide that B parent 
wdl nor be held hable i f  the parent "made a reasonable sfforr to supervae an6 
direct lthel minor chlld, or made e remaonable effort t o  resfmn" the ehlldr 

Vermonc-Vt Stat Ann trt 15 5 901 119141. enacted 1959. age Lmt 17. 
mklmum recovery $260 personal mluw covered 'The remedy herern provldsd 
shall be in addition to, and not m be" of an? other remedy whlch may exmf ar 
la* " 

Rashmgton-Rash Rev. Code Ann. 5 4 24 190 iSupp 19861: enacted 1961, age 
limit 18, maximum recovery: 53,000, personal injury covered. This section shali 
m no way limit the amount of recovery anamsf Lhe ~ a r e n l  or m r e m  far their o m  
commO" isw "egligence. 
Reat  Vrgma--R Vs Code 5 56-lA-2 ISupp 19851. enacted 1957, age hmt. 
minor, mulmum recovery 62,500 personal mjvry eavared "The nghr of action 
and remedy granted herein shall he in addtion Lo and not exel~sive of m y  rights 
of m i o n  and remedies rherefor against a parent or parents for the f o r t i ~ w  acts of 
his or  them chlldren heretofore exirling under the prov1sm~ of m y  law stafulory 
or otherwise, or  now so e u ~ t m g  mdependently of Lhe p r o v ~ s m ~  of rhls arncie  

Uaconsm-War Stat Ann 5 695 035 IWesf 19331, enacted. 1957. ~ g e  i m t .  
minor maumum recco~ery $1,000, personal iqury covered This provision apphei 
only where rhe parents 'may not be orhainwe hable under the common law' 

Wyomng-Wyo Stat 5 14-2-203 119781 enacted 1965: age limit: 10-17, m u i  
mum recovery $300 personal mlury not covered. This m i o n  1s 'm addition LO all 
afher actions that the owner 13 entitied t o  malntsun." 

" L e  the statutory references supm nore 23 
"See, sg Ga Code Ann 5 105-113 iSvpp 19311. ~n which the G e o r g a  

iegirlsrure deleted che uordi "of vandalism" from i t s  statute 80 that B a b W  
rould inelude personal 1n1uw. reversmg the follormg c a m  Y o n  V. Restbrook. 
221 Ga 39. 40-41, 142 S E  2d 813 814-15 i1965! lhaldrng B statute referring IO 
"wdlfui and wenton acts of vand&am" reeuifmg m ' injury or damage t o  the 
p e r m  01 property of another" mapphcabie to acts resulting in personal m~uriei 
only, on the grovnds that such acts do nol conablute ' vandalm' ! ,  BeU b 

Adam8 111 Ga. App. 319. 143 S E 2d 418 119651 lhoiding that the ~ta tufe  musf be 
slnel ly  construed because II 1s y1 eontrsvsnmn of common isx and, 8s so 
construed daei not impose Lability for personal 1n1ury where the cMd 8 purpose 
was such 1nlury rather than pmperty damsgel: Browder Y Sloan. 111 G a  App 
693. 143 S E  2d 18 119651 ihoidmg chat the statute did not apply t o  the wlliiul 
m u  of a M ~ O I  under 17 which are directed agamst Lhe persans of athers rather 
than againar property! 

'mCcompuir the aLaILucory references supra note  23. vrfh Menyuk. s ~ p m  nme 23. 
at 224-23 119811, RDLLDU and Reform supra note 23, at 565-66 119821, and Iaua 
Act, supra note 23 at  1037-33 119101 
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Most of the statutes that base parental liability on the act of a 
minor child premise recovery on "malicious" or "willful" tortious 
acts of the child, although a few of these statutes permit recovery 
agmnst the parents for negligent acts committed by the child.9' 
Even those gtatutes that hold parents liable for the child's 
negligent acts have often been judicially interpreted to preclude 
parental liability when the child is under the "age of discernment" 
or is of "tender years."a8 

Where the statute requires that the child's act be willful. 
wanton, or grossly negligent, courts have often found children "of 
tender years" to be personally incapable of such malicious or 
volitional acts because of the child's incapacity to discern the 
consequences of the act. Some courts have held, however, that  
even in the absence of the child's liability, the child's parents may 
nonetheless be statutorily liable for the damage occasioned by the 
child's act if the child would have been liable for the act but for 
this di~abili ty.~9 These courts have, however, adopted divergent 
interpretations in applying this standard. 

'For statutes that hold parenu irable for the neghgenl acts of then children. see 
the statutory reierenees for  Delaware, H a w u  Iowa, Louama.  Maryland, 
Oklahama and Texas. supra note 23 

' 5 a s  genemli) hl-m Dircrming the Pannt's Lmbiiity /or the Harm Inflilcfed 
b y  n Nandisrerning Child, 44 La L Rev 1213 1213 119841. 

'sConnecricul--Ses Lulleman v Martin, 20 Conn. Supp 371. 135 A 2 d  600 119371 
lbaaed on its frnding that the chd#s act was neirher wJlful nor mslcious. the 
court held the father of a nineyear-oid boy not liable far damage mmltmg from B 
frre set by che bay. construing the statute as holding the parent hable only "m 
those cases where the ehild himisif might be resulred t o  respond m d a m a p  for his 
own t0rr"I: W&er v KeUy, 6 Con" Cu Ct  715 314 A.2d 185 119131 IIn an 
action agslnrt the parents of a fiveyear-old mrl far ~ n ~ u n e s  auatsined by the 
plmfiff 's  eight-year-old son when the gul threw e rock and hit rhs boy, rho court  
conclvded that the gul did not willfully or  maliciously intend to miure the boy as 
required by the parental rerponaibhty statute where the evldenee mdlcated that 
the girl was caa young and immature LO appreeiste the nsk invalved m throwlng a 
rock BL the bicycle and that she did m f  intend to s t r h  the boy but rather, 
intended LO hit hi8 b~esele 1 
Harm-See Day V. Day. 8 Haw 715 118901 IWhere ddendanvi LwuDyear-old ehdd 
destroyed plsmtrfi's properry by settmn it afus, the courL found that the chlld had 
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Some courts have held that plaintiffs need show only the childs 
w~ll lul  or malicious intent with respect to the initial act af 
misconduct, and require no showing that defendant's child pos. 
sessed a willful or malicious intent to cause injury or damage as a 
result of the  misconduct.^^ Other courts have required a showing 
of willful or malicious intent with respect to bath the initial act a i  
misconduct and the subsequent damage.31 

Keu Yexleo-See Orlega v Montoys. 97 N M 159, 687 P.2d 841 119811 IAn 
eight-year-old boy threatened t o  shoot the ' ~ c r i m ,  povlted a pellet gun at  hlm. and 
shot h m  YI the eye The court iaund that the chrlC3 act %'ab williul and rnmhcmus 
within the meaning of the B C ~ ~ Y I D  prowdmg for parental roaponslbhfy. and held 
the father hsble ior damages cauaed by hrr 80". noiwthstanding the chddi  young 
age ! 

Nebraska-Sie Connors v Panrano. 165 Neb 515 86 N W 2 d  367 119S7i [The 
court held the father of B four-year-old chlld not habie under B ltature mihng 
parencs responsible lor the wilful and m e n t m a l  de i t ruc tm ai property by then 
minor children because ic found that a ehdd not yet five years old wa6 mapable af 
negbgence ! 

'Connecflcul-See Lamb \ Peck. 183 C a m  470, 4 4 1  A 2d 14 119811 (holding the 
parenti o i  four minom Lable for mjury to a fifth youth uhere all four *ere 
assisting and encouramng the B S S B Y I ~  eien though only m e  ehrld caused the 
victim 1 loss of raethi. Grofon Y Medbery, 6 Conn Cn C t  671. 301 A 2d 270 
11972; liindrng parenrs not habis for q u n e ~  caused in B hlgh speed sufomabde 
chase where the claim asserted on11 acts af wlllfui and maLclous mlicanduct 
which alone does not ertabhsh w~lllul or malmous ~ n ~ u r y .  because an esrenfd  
characteristic of aillful and m a l ~ e r o u ~  lnlury 29 B design or intent ro  mlure! 

Georgia-Scr Landers v .  Medford lo8 Gs. App 525 133 S E.2d 403 119831 
lhoiding the mmor '~ mother liable iar her son I willful and wanion miconduct 
where her son secretly took plaunnff's automobile. drove it at  a hrgh m e  of speed 
and eventually wrecked ~ f i  

New Meuco-See Poromac Ins Co Y Torres. 75 S M 129. 401 P Zd 308 119651 
(where defendant's minor 80" stole B car and wrecked ~f d u m p  a hrgh speed chsae 
with pohee. the eoun found that the child 5 mtentianal ta*ing oi Che car was done 
with the riouiiire Slstufmv malm or wlliulnrss indicatine chat onlv the chlld I 

Colorado-See Crum v Grace. 192 Calo I65 5 5 6  P Pd 1223 ,19761 iholdmg a 
parent nor liable und?r a statute m p a r ~ n g  lmbl lq  for m&emu% or wrllfvl 
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The requsite parental culpability under the statutes varies 
substantially. Some statutes. for example. impose liability on the 
parent irrespective 01 parental knowledge of the minor's act or of 
any allegation that a parental act or omission was the proximate 
caum 01 plaintiff's injury,3* while at least one statute requires 

Connmicut-Sea Town of Groton v Medhery. 5 Conn. C i .  Ct. 511. 513. 301 A 2 d  
210. 212 119721 (requiring thst  '$lot only the action producing the mjury but the 
resuiting injury m u c  be mtentional"i. Rogers \,. Doody. 119 Cam 532. 115 A 51 
119351. 
Michigan-Sre McKinney v Caball. 40 Mieh. App 388. 198 N.W.2d 713 119121 
lparsnis  ere heid not iiahle when their 17-year-old daughmr Look car keys from 
piainLiffs purse. drove piinriff I car, and damaged the ear, where rhere VLI K 
evidence that the car was dnven at a high rate of a p e d  or in any unusual manner. 
and, therefore, Lhere was no proof of malicious 01 wlllfui intent m damaglng the 
ear1 
Obi-Sss Peterson V. Sione. 55 O b 0  St 2d 251. 383 h E Zd 886 119781 lholdmg 
parents not babie where then son took plmntdf Q car wlfhouf prrmsnon and 
subsequenti) damued it, fmdmg th8f. although the chdd mtended t o  drive the car 
without the requaea expensnee, he had not intended LO damage ill, Motorists 
MYL In8 Co \ Bill, 55 Ohio Sf 2d 2 5 8 ,  383 N E  2d 880 119781 lhterprerhg the 
statutory requaemant of wdfui damage t o  properti 88 necessitating B showing 
that rho chdd parformed both the initial act and the wbseqwnf damage 
intentionally the court found the parents not iiahle far their c u d s  tormus  acil: 
Travelers Indem Co V. Brooks. 50 Ohio App 2d 31, 395 KE.2d 494 1iQ771 lthe 
parents *ere held not iiahle for properly damage caused by their child rhen  Cho 
fhdd miaapproprmed an avtomobiie consigned LO the school for m p u ~  and was 
involved in en accident. even though the t&ng of the vehicle was B r i l l f v i  act. 
where the properly damage WBQ not wiiifuil 

'mGemaa-Se Stanfed  Y Smxh. 173 Ga. 155, 159 S.E 556 119311 where 
defendanr's son neghgentiy burned piamtiffs ion r i t h  auifuric add m a high 
schaoi ehermsfry iaboraton.. the court heid defendanr not hahie because rhe 
foitious *et wa; not comrmkd by hlr command or with his consent and because 
he derwed no benefit therefromi, ChBsfun v Johns. 120 Ga 917 918. 18 S E 313 
343 119041 lwhere B father's alleged BablliLy for hhi son's mal le~ou  act m shaatmg 
B nalghbor's tiveatoek, ~n the absence of the father's knowledge of thia act DI hlr 
neg8genee in supervmmg his son, %,as basad upon B S ~ B L U L P  cresllng hahhty "for 
torts co-tted bv his wife. and for torts committed bv his c u d  01 servant hv 
hls command. or in the prosecution and wlthin the scope of his business," the 
eourr construed the stature 88 m e m g  that ths farheis habiiify for Lhe torts of 
his child &e hrs Lebllity for those of hr.i servant, mise8 ady when the 
eomrmriron of the toi f  was "by his command 01 in the pmsoeufmn and wlfhrn the 
meape of his b u s m e d i .  
S e w  Mexlco-Si. Albsr v Nolle. 98 A M  100, 51; P 2d 455 IN M Ct. App. 19821 
luphoiding the can3titurionahty of the state's parental respombl ty  act and 
BPlllYing ~f even where rhe mmor wab dmosr 18 years of ae8 and a c o n l a n ~  
ruiawa; who was 81 the time of the cor[ livrng wirh-her hayfriindl 
New York-See Izm Y. Grstton 86 Mmc. 2d 233 383 N.Y S 2d 523 119151 
ldthough B 16year.oid boy's act Ln rtri*mg at  another teenager constituted an 
a8sault. and thue was rlllful and unlawful conduct mthm Lhe m e m n g  of che s f ~ t e  
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parental knowledge or encouragement of the childs act of 
misconduct as a prerequisite for finding parental liability.J3 
Because these statutes are contrary to common iaw. however, 
Courts have usually required that they be strictly construed.3' 

Parenrd liability statute8 do not necessarily displace common 
law liability. For example. a parent might still be liable for 
negligent supervision of a child under common law. Even if the 
common law precluded such recovery, however, a plaintiff may 
still have a valid cause of action against the parent based upon 
the parent's Statutory vicarious liability for the child's act.35 

Twenty-one Statutes specifically state that they do not preclude 
the injured party's additional use of common-law remedies aganst 
the parent and child.Se The practitioner is, therefore, advised to 
consider both the parent's statutory vicarious liability and the 
parent's common-law liability based on the parent's own negli. 
gence. 

Teras-Sie KeU) \ !\libams. 346 S S  2d 134 ITex Cir App 19611 lhoiding that 
the stale's parental responmhllity ararufe Imposed v~carmus hahihtv upon the 
parents of B minor who KillfuUy and maliciously descroyid the property of another 
ueapectria of parenral knowledge of the minor's act DI of my neglect or parental 
svfhorlryl 

'See e n  Fanron Y Byrum 26 S.D 366. 12R N LV 326 119101 labaent erldence 
that Lhs chlld Q act  WBS commirted under the drection or with ths consem of lus 
parenti .  the farher KBI held not lisble far damages rerulfmg from Lhe c h d d i  
rl l lhrl B C ~ J  I" settmg prairie land on f i re  based on B statute pmiidmg rhsf 
"neither parent nor child IS answerable BQ such far Lhe aek 01 tho ofher' 1 

' S i r  e g  Tra\elerr lndem Ca Y Brooks, 60 Ohio .App 2d 31 395 N E  2d 494 
1197il lholding chat because B s f ~ t u f e  rendering parents lmbh for rhelr chrld Q 
alllfvl damage to properr? c o n f r w  to common l a v  che statute must be 
iiriciiy canstruedl 

6Spe, e g Board of Caunly Comm IS v Harkey 601 P 2d 125 IOkla C t  App 
19791 lahere defendant E m m r  son deacoyed a tractor ouned by the couot? "ring 
blasfmg caps rh l ch  defendant had stored neglwntly. the court held rhar the 
c o m m ~ n l a ~  and siatucory clslms eavld be joined m 8 single actlo" t o  seek 
damages1 

"See 3tarucory references SYp'a note 23 
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B. STATUTORY LIABILITY IN LOUISIANA 
Louisiana presents an unusual situation because the Louisiana 

parental liability statute, which first appeared in an unofficial 
codification of tho state's laws in 1808,3' has rarely been enforced 
according to its terms. Although the statute imposes absolute 
liability upon parents or tutors for the tortious acts of minors 
under their custody, without regard to whether the child is under 
the parent's control at  the time of the offense or whether the 
child's act is intentional or u n i n t e n t i ~ n a l , ~ ~  the courts rarely have 
imposed such broad parental liability. Instead, they often hold 
that for the minor's act to establish grounds for parental liability, 
the act must constitute "fault' or an "offense or quasi.offense" on 
the part of the minor.3* 
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C. CHOICE OF LA W 
All state parental responsibility statutes allow recovery for 

property damage occasioned by a child's intentional tortious acts 
Consequently, if the applicable law is that of an installation an 
which federal exclusive jurisdiction is exercised. the practitioner 
must determine the status of the state law at the time prisdic. 
tion was ceded to the federal government, because the applicable 

freedom from mgllpnce.  a three-year-old chrld who allegedly caused her 
grandmother t o  f d  by pulling on her dress could nor be neglrgent, and therefore 
rhere could he no mpuranon of nighgence to parents under 8 Louaiana statute 
~mposmg respansibdily on parent6 for damage occasioned by The f m f ~  of rhelr 
chlldrenl. Underwood L .  Am. Employers In5 Co 262 F Supp 423 IE D La 19661 
ifinding that since Louisiana jurisprudence holds that chddren under the age of 
four cannot be neghgegent. parental habdity can be imposed only d the parenti 
thernschea were neghgenfl Johnson \ Butterworth. 160 La 583, 157 So 121 
11934) (The court held the pmrenfs not liable far ~njurb which then four-year-old 
daughter inflicted on her nurse uhen she bd the nuree. ahsent evidence that the 
davghter had B dangsrous dispontmn of n h x h  the father faded Lo warn the nurse 
The courts decision apparently %as based upon the theory that L child under four 
years of age cannot he deemed gully of rn offense or  B quasi-offense and, because 
there can be no rort hahllify wirhouL fault or negligence on the pnrf af mmeme 
no Lsbi t )  could be found on rhe part of the parenla 1 Taca v Ralas 152 La. 31i.  
93 Sa 108 119211 lrhe court found that parents can be held liable only for the 
offenses and quasi-offenses of their minor chddren. reasanmg that although rhe 
law ~mputee the fsvlt of the m o r  t o  the parents, chere must neeeararlly be some 
fault aeiual or legd m the act of the minor hefore the parent can be held Liable) 
Fua > Landry. 219 So 2d 311 ILa Ct. App 19711 lcanrtruing the state's parental 
rerponsibllify staluLe as impamg parental liabihty only far damages occasioned 
by offenses 01 quasi-offenses of minor childrsn nhrn fault or neghgence 1s 
estsbhshedl. Lumbermen8 Mut Casualty Co. v Qumcy \lutual Fue Ins Ca 220 
So 2d 104 ILs. CL App. 19691 Iconitrumg the state's arafute a8 precludmg 
parenid rerpansibihfy for tarts committed by minm children unless the damage 
was caused by neghgence or fsulc of the child or b) the independent neghgence of 
a pmem or other perion ~n whose care the ehrld W B Q  placed and therefore finding 
that where B fire which damaged pluntif?s house UBJ starred bv children two and 
three years old who were legally incapable of neghgence. the father could not be 
held liable on the theory that the children were at  faulfl. Polk v Trinity Umveraal 
Ins. Co 115 So 2d 399 (La App 19591 <holding rhaL the hablLty of a pwenr for 
the aetionr of a m n ~ r  child was not absolute and thar neghgence on tho part of 
the chdd must be astabhihedl But w e  Turner \ Bucher. 308 Sa 2d 270 1La 19151 
lunder a s~afufe  pmvldmg parental reapanmbillry far damage caussd by a mno i  
unemancipated chlld. the court held thar even though a child of tender years may 
be incapable of eomm~mng l igd  offense8 beesuse af his lack of capacity 10 discern 
the consequenee~ of his act. the parent may nmertheless he held liable far the 
elvld D act 11 the act of B child aould he 8n offense except for this diiabibfyl 
Richard Y Boudreaux 317 So 2d 1298 iLs Ct App 19771 [where B chdd sat on 
top of rn overturmd auramoblle shell rhile other chddren rocked the c u  causing 
a hsav) molar automobile part t o  drop on B younger ehdd. the C O Y I ~  found that 
aince the responsible chdd atop the car could be held liable far the younger child 3 
m p r m  I f  the rssponsihle child were not of Cender years. rha court could therefore 
hold the re3ponsible child I parents hsbk for the child J a i W  
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law with respect to property damage40 will be the state law in 
effect at  that  time." 

To find the state law in effect at  the time jurisdiction was 
ceded, the practitioner must identify both the date on which the 
given state statute was enacted and the subsequent dates on 
which it was significantly changed. Because the trend has been 
toward substantially higher limita on maximum reco~ery4~  and 
extension of coverage to personal injury:S the soldier's liability 
will likely be most limited on enclaves to which exclusive federal 
jurisdiction was ceded long ago 

D. CONSTITUTIONALITY OF 
STATE STATUTES 

Although the constitutionality of state parental responsibility 
statutes rarely has been questioned, it could be argued that these 
statutes deprive the parent of property without due process of 
law by imposing liability without the fault of the parent. In mast 
cases, however. the courts have held that the statutory imposition 
of parental liability is rationally related to the legitimate compen. 
satory and deterrent goals of the legislature and that the 
imposition of such parental liability comports with due process.44 

"Note. however. that  mmnc state law spphen an the federal resewstion wlth 
respect to wronsfd death and personal injury 16 U.S.C. 5 157 119821. 

' S e e  BYPW note 4 and eccampanying text 
"In the paat m yaws mkumum rse~vely has mcreased from an average of 

5149 with five 8 r a t ~ a  IGeorna, Hawau Louaians. Manland. and Nebrsekel 
ertsbhshmg no recovery limit to an average of 12.780 with tour 9taIes IHawaii, 
Loui8iana. Nobraaha and New Jersey1 identifying no hmir ,although Sebranha 

property damage1 Smw 1970, three ad&tmnd slates IM~ssarippi, New York. and 
U t h l  have m u t e d  parental responsibility etatute8. Compare I o w a  Act, supra note 
23, at  1037-38. math the statulory references supm note 23. 

'Eurrently twentyfour statutes allow recovery far property damage only and 
twenry-five stares permt  aeimns for both p m p r t y  damage and personal mjury 
See SlSt"t0ry references LUpm nore 23. 

"Conn~ricuf-See Watson V. GrshL,  34 Con". Supp. 7. 373 A.2d 191 IC P. 
19171 (though the parenrs contended that the ~ ts rn te  interfered with then 
fundamenwl right to bear and rase ehddren. Lhe court deelned t o  seeept tiua 
dam and noted chat the parmtal right was aceompmed by a duty to see that 
one's chlldren are properly rased to respect the property rights of others] 
Florida-Sea S u n g  v U'lailer, 416 So 2d 123 IFla. Dint. Ct App 19821 lilding 
that Fia Stat. Ann. P 741 24 (Wesf Supp 19821, which mposes strict ricarious 
BebhLy up t o  12,500 upon the parents of minor children who mslieiourly 01 
wllliully deetroy or rfsd pwperty of another, 18 reasonably related t o  the 
legitimate state intereat YI reducing iuvenile delinquency and IS neirhv arbitran 
nor eapnclounl. 

Georgia-But m s  Corley V. Leuleis 221 Ga 741. 749, I62 S E 2d 766. 769 119711 

197 

IirmtJ p0"o"d i",Yry recovery t o  s1,ooo. LL piaces "0 Brml  On reeovery for 



MILITARY LAW REVIEW [Vol 115 

VI. VANDALISM STATUTES 
If the statutory remedy under these general parental Lability 

statutes proves unavailable or inadequate in a given situation, the 

(holding thac B s fdufe  ~mposing unhrmted babdiry on B parent or afher p e r m  ~n 
loco parenfir for the wiilful forts of his minor chddren resulting m death mju'y or 
damage t o  rho person or pmperry or bath. of anoiher eontravenea the due proce~s 
clauses ai the ifate and federal constitutions and is  wid The Gwrgia ieglsialure 
has since amended the acatute to provide far hmited iisbdity for property damage 
only. Sei Ga Code Ann f 61-2-3 iSvpp 19851 
Hauau-See Bryan v Ksamma. 529 F. Supp 3 9 1  ID Hau 19821 iappi)mg 
Hauni isw1 

IUmois-Seo \anthournour Y B u r ~ e  69 Ill Aoo 3d 193 387 N E  2d 341 (the 

New Mexico -See Alber Y halla. 96 Z hl 100. 645 P 2d 466 I \  hl Ct App 19821 
lfmdlng that rhe IIBES s t ~ f u l e  whlch mpaser hahlht) based on the parents $fstur 
even absent their control or custody of their child did not violate due oroceas 01 

eqval proreerlonl 
Narlh Carolina-See Gen.  In5 Co v Faukner. 259 N C  317. 130 SE.2d 645 
119631 ifinding h C Gen Stat P 1-638 i 119691 constitutional w t h  respect to both 
the state c ~ n s d t u f i ~ n  and the fiith amendment of the U S  Constitution the court 
found a cause of action ngamst the parents of an ll-)ear.old boy who KiUfuily and 
malrcmai) set fxe t o  the drapes m Lhe school audjtorium where che child W B Q  
under 18 year$ old and was hvmg n t h  i s  paranra at the time a i  rhe incrdenti 

Ohio-See Rudney v Corberr 63 Ohio App 2d 311 374 Y E  2d 171 119771 Ifinding 
Lhsf B slate statute proriding a e i d  cause oi P C U O ~  agalnir psrencs far propert) 
d m a g e  caused b) mmmi 1s compensatory rather than penal m mfure, but smce 
ic imposes a Lmlt on the lrsbdify of parenla snd bears B real and subscanoal 
relatm IO campenratm oi nnnocanf ~icrims a i  jvvemie misconduct and the 
curbing of juvenile delinquency by mpodng greater parental p idance  the ~ta tu le  

Sovfh Carolma-See Standard b Shme. 278 S C 337,  296 S E 2d 786 119821 

U'yomng-ser Mahaney r Hunter Enrers, i nc  426 P 2 d  442 I U y o  1967, 
lfindrng R y o  Stat Ann 4 14-6 1-.3 I19671 conalllullond bared upon Gen Ins 
Co v Faulkner. 259 N C 317 130 S E  2d 645,  650 119631, snd KeUj Y \VrVlamr 
346 S TV 2d 431.  138 lTex Clv App 196111. 
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parents of a tortfeasor may nonetheless be statutorily liable under 
one or more of the particularized statutory schemes that deals 
with a specific aspect of conduct. For example, parents may be 
strictly liable for acts of vandalism committed by their children 
on school or other property.'j 

Frequently, these statutes limit parental liability to the inten. 
tional acts of their children,46 are interpreted as limiting the 
offense of vandalism to property damage?' or are otherwise 
limited by judicial interpretatian.'8 

"See ~ e n a r d l y  Menyuk supra note 23. 
Arum-Sea  A m  Rev. Sfst.  Ann 5 11-446 119711 

California-see C d  Edve Code 5 48909 i f f e e t  Supp 19611 This Stetme h t s  
recovery TO $5,000 

Hawaii-See Hawan Rev Stat. p 298-27 lsupp 19791 This statute requires that  
Lhe conduct of the c N d  bo wlJlhl or mahoaus 07 that rhs damage result from m 
BCI of vandalism A d & t m d y ,  the srsiuts h t s  r~covery 10 $2,000 l i  so agreed 
by the parrles bur the atate may elect t o  bring ludicid actron for hU recovery. 
Maine-Ser Me Rev Stat Ann fit. 20. 5 3712 119651 Lnder this ItatUte, parents 
are liable for double the damage caused by the child 
Mmsiasippi-Sar Mina. Cade Ann 5 31-11-19 119731. This atatvfe m q u ~ e s  elthe1 
that  the eonduct of the chdd be wlllful 01 maheiaus or that the damage result from 
m act of vandalism 
Montana-See Mont. Rev Code Ann. 5 75-6310 119711 

E m  Jersey-Ser S.J Stat. Ann. 5 18A.37-3 119681. The specific reference LO 
cutmg or defacing was eliminated m The present Acc, whxh  mposea LsblLty for 
the student I iniurv LO the momitv  without an exme18 remaemenl of fault on 
hehalf of the srude"r. 
Str Yark-See 6 Y Educ. Lsw 55 18041351, 2503i161. 21541I6-bll and 2690-gi151 
1MeKinney 1981 & Supp. 19611. These atatutes require that the conduct of the 
chid be w u h l  or malicious or t ha t  the damage result from an act of vandaiism 
Addiriondy. the statute h u t s  mcouery t o  $1,000 
O~egon-Sre Or. Rev. Star. 5 339 270 119791 Tha statute requrres that the 
conduct of the c N d  he willful or m&ciou% or thsi the damage result from M act 
of wndaiiam. Additionally, the BTBLY~B limits recovery to 31,000. 

Washington-Sin U'ash Rev Code 5 28A 87 120 119701 
'*See, L g , the ~LsfuLes of H a w a i  Miasiasrppi, h e w  York. and Oregon csiarenced 

supru note 45. 
'Lawsma-Sss Dueote v United States Fidelity and Guar Co., 241 La 617 

130 So Zd 649 119611 ihmiting the offense of "vandalism" ta property damagel. 

Yarvimd-Ses In re John H.. 283 Y d  285. 443 A 2 d  694 119621 lm rhe sfaLe'8 
.et>& ~ ~ e i u n g  rertltvtlon agarnst parents for then chlids vandshm of elementary 
schoola. the e m i t  fovnd that  the pments were prop& assessed the m-um 
amount nermtred under the stahme for each of two (ieoarafp incidents where cwo 
separale'schoois were vanddksdl 
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VII. PARENTAL LIABILITY AT 
COMMON LAW 
A. IN GENERAL 

In the absence of state statutory law pursuant t o  which parents 
can be found liable for the tortious acts of their children 
regardless of any parental knowledge or fault.48 parents are not 
responsible at common law far damages caused by their children 
unless the damages can be attributed t o  some action or inaction 
of the ~ a r e n t . 5 ~  In Gissen u. Goodwil l ,E1 for example, an 

Yew Jersey-See Bd of Educ. \' Caffiero, 66 N J 306, 431 A.2d 799 ihddma that 
the state statute. 86 construed t o  amlv onlv to ihors 08rmns h s v m  l e d  cuntdv  

the Cefiirm decman. the state legislature macled N J  Scat Ann. p 1 6 A 3 7 - 3  
IU'est Supp 19651 ih ich  renders parents Babie In damages if a mnm child 
damages either B public or a pr ivs l  sehooi regardless of whether the child was B 
student a i  the damaxed school 
South D&ora-Sor L m r o  Indep Canid  School Disc v Cawfharne 76 S.D 106 
7 3  X U  Zd 337 119651 Iholdmg rhsi ~ t ~ i u t e i  that contravene common Is-, must be 
strictly construed. the couir found defendant parents not Lable for damage done 
by rhev 16-year-old i on  LO the school where rhe erafufe permitted recoiery ~gs lnsf  
the paents for damage t o  school property on rha complaint of the teacher, and 
in the rnilant case the damage u.89 done during the nighttime and not under the 
supen~i ion  of a reacher1 

'*See supra m c e s  23 & 38 But Q L ~  Richard V .  Baudreaux. 347 So 2d 1296 (La 
Cf App 19771 

Keeton The Law of Torte 0 123 15th ed. 19841. 

Alabsma-Ser Winfrey Y 4ustm. 260 Ala 139, 71 Sa 2d 15 119541. Gray v 
Meadows, 24 Als App 487. 136 So 676 119311 

Arizona-See Pmrsona \ Smithey 109 A m  49 604 P 2d 1272 119731 

Arkansas-See Bieker Y .  Owens. 234 Ark 97 350 S.R.2d 522 119611. Richardson 
v Donaldron. 220 Ark 173, 246 S I \  2d 511 119521 Banner Y Surman. 215 4rk 
301. 220 S R 2d 431 119491 

,wee Benrraii, iowa A<*, 23,  at 1036.39 imio1. w prosaer a K 

South D&ora-Sor L m r o  Indep Canid  School Disc v Cawfharne 76 S.D 106 
7 3  X U  Zd 337 119651 Iholdmg rhsi ~ t ~ i u t e i  that contravene common Is-, must be 
strictly construed. the couir found defendant parents not Lable for damage done 
by rhev 16-year-old i on  LO the school where rhe erafufe permitted recoiery ~gs lnsf  
the paents for damage t o  school property on rha complaint of the teacher, and 
in the rnilant case the damage u.89 done during the nighttime and not under the 
supen~i ion  of a reacher1 

'*See supra m c e s  23 & 38 But Q L ~  Richard V .  Baudreaux. 347 So 2d 1296 (La 
Cf App 19771 

Keeton The Law of Torte 0 123 15th ed. 19841. 

Alabsma-Ser Winfrey Y 4ustm. 260 Ala 139, 71 Sa 2d 15 119541. Gray v 
Meadows, 24 Als App 487. 136 So 676 119311 

Arizona-See Pmrsona \ Smithey 109 A m  49 604 P 2d 1272 119731 

Arkansas-See Bieker Y .  Owens. 234 Ark 97 350 S.R.2d 522 119611. Richardson 
v Donaldron. 220 Ark 173, 246 S I \  2d 511 119521 Banner Y Surman. 215 4rk 
301. 220 S R 2d 431 119491 

,wee Benrraii, iowa A<*, 23,  at 1036.39 imio1. w prosaer a K 

Cifornia-Sea Emery Y Emeri,  45 C d  2d 121 269 P.2d 213 119551 \\enpart Y 

Flohr. 260 Cal 4 p p  2d 261. 6 7  Cd.  Rpfr. 114 119661. Caisr v Msulhardf Buick. 
Inc. 256 Cd App. 2d 692. 66 Cd Rptr 44 119661. Figone \ G u u l l .  43 Cal App 
606. 165 P 694 119191 

Colorado-Srr Horfan Y Reavei 166 Coia 149 626 P2d 304 119741. Hice L 

h i l u m  130 Colo. 302. 275 P2d 193 119541, Krrkpatriek v McCarf? 112 Cola 566. 
152 P.2d 991 119441. Mitchell Y Allrfste Ins Co,  36 Cola App. 71 534 P 2d 1235 
119751 

Connscncuf-Ser LaBonte Y Fed Mul IDB Ca.. 159 Conn 252 266 A 2d 663 
119iUI 
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eight.yewold girl slammed a hotel room door on the hand of a 

Delaware-Srr Markland V. Balrmare & 0. R R . ,  361 A.2d 69 [Dei Super. Ct. 
19161. Rovin v Connelly. 291 A.2d 291 !Del. Super CL. 19721. 
Flonda-See Gissen V. Goadwill, 60 So 2d 701 IFla. 19551, Thome V. R-sr. 346 
So. Id  121 IFla Dlst. Ct App. 19171. Southern Am. Fire Ins Ca V. Maxwell. 274 
So. 2d 579 IFla. Daf .  Cc Appl,  ceit. dismissed, 279 So 2d 32 IFla 19731. Spectar 
v Beer, 262 So. 2d 669 !FIB Dal .  Ct. App. 19721: Seabrook V. Taylor, 199 So 2d 
316 1Fla. Diet Ct. App.1, eert. denied, 204 So. 2d 331 IFla. 19671: Bullock v 
Armstrong. 180 So. 2d 479 IFla Dial. Ct. App. 19661. 
Gaargia-Ser Cor iq  v Lawless. 227 Ga. 745 162 S E 2d 766 119711 lnotmg that at 
common law narenfs were not !iabii in d a m w e  for the forts of thev _nor 
chddren aoleiy'based on the parent-chlld reI&nhpI: Cdbovn v PU. 197 Ga 
703, 30 S.E.2d 160 lholding nol Uable a father who fvmshed Lo hi8 &or eon B 
bievcle to be used t o  ea to and from school. where Lhe 80" iniured B thud mrsm 
t k h g h  the negbgeni uae ai tho bicycle). eon form in^ to h n s m r  10 c&wd 
g~e inon .  71 Ga. App 211, 30 S.E.2d 716 119441: Stanford Y Smith. 173 Ga 166, 
159 S.E. 666. conforming to O I S Y I T  Lo certified qw9tcon. 43 Ga App. 747. 160 
S.E. 93 119311: Charfaln V. Johns. 120 Ga 971, 46 S E 313 119041; Carter v 
Kearse. 142 Ga. App 251. 235 SE.2d 755 119711: Shaw v BYLCD, 130 Ga App. 
676, 204 SE.2d  796 119141: Sagnibem v State Wholesaiers. h e .  117 Ga App. 
239, 160 S.E.2d 274 119681; Browder v Sloan, 111 Ga. App. 693. 143 SE.2d 13 
119651, BeU Y A d m i .  I l l  Gs. App 619, 143 S E.2d 413 119651: Her& V. Lamar, 
106 Ga App 91. 126 S.E 2d 464 119621. Yancey V. Munds 93 Ga. App 230. 91 
S.E 2d 204 119561, Skeltan Y. GmbreU, 80 Ga. App. 360. 57 S E.2d 694 119601: 
Hulsey Y. Hlghtowuer, 44 Ga App. 455 161 S.E 664 119311 
Idaho-See Gordon Y Rose. 54 Idaho 502, 33 P.2d 351 119341. 
Illinois-Sre White V. Selfz. 342 IU 266. 174 KE. 371 119311, Arkin V. Page. 267 
IU 420, 123 N E .  30 119191: Wilson V. Garrard. 59 Ill. 51 116711 lholding a father 
not Usble for the mischi~vovs act8 af h i s  m o r  children m maltreating plaintiffs 
hogs/: Pauhn Y H O W S ~ L  63 IU 312 116721, Maimberg Y Bartoi, 63 LU. App 481 
118991 
Indana--Sei Broadstreet v H d .  166 lnd. 192, 30 N.E. 145 i19071, Moore Y 

Waitt. 157 Ind. App. I, 296 N E  2d 456 119731 
Iowa-See Sultzbaeh Y Smth.  174 Iowa 704, 156 N W  673 119161 Jolly v 
Doohtfle, 169 laws 856. 149 N R 690 !19111. 
Kansas--See Cspps Y Carpenter, 129 Kan 462, 263 P. 655 119301: Zeeb Y. 

Bahnmaler 103 Kan 699, 178 P 326 119181, S m t h  V. Davenport. 45 Kan. 423, 25 
P 351 113911, Sharpe Y Wdhmr, 41 Kan. 56. 20 P. 497 116691 !defendant father 
W B Q  found habk for ha sons' ~isaul t  on thev xhoolfeaeher where he onpaUy 
approved the sons' plan for the a i l i  w e n  though he sub9equentiy advised 
a g ~ n s r  the plml. 
Kentucky-Sa* Haunert v Spear, 211 Ky 46, 261 SW 996 119261. Sfawer Y .  

Morn$, 147 Ky 386. 144 SW 52 119121. Psuleya Guardian V. Drain. 6 S.W. 329 
IKy. 16681 Where B 12-yoar-old chdd defamed plaintiff (i ward. the courl held the 
childa father not liable absent evidence chat the father instigated. procured. 
indorsed. or repeated L L I  

Maine--Sea Beedy v Redmg. 16 Me 332 116391 ldefendanf father was held hable 
for the BCCS of hrs m o r  m n s  where the c w r t  found that he must have been aware 
of h a  sons' remated L~DIOQSP an his neiehbor'n OIODDILY LO ,teal wood for 
defendant's use but fdd rds tap  hlr  children's miscoAd&tl 
Mwland-See Kerrigan Y Carroll. 168 Md 682. 179 A 63 119361, I n  I B  SorreU, 20 
Md App. 179. 315 A 2 d  110 119741. 
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hotel employee, severing one of his fingers. Finding the parents 

Massachusetts-See DePasquale Y .  DeUo Rurso. 349 Mass. 655. 212 S.E 2d 237 
119661: SlcGouan r Languood. 242 Mass. 837. 136 S.E 12 119221. 

Miehgan-See Darfman Y Lester, 380 Dlieh 80 166 S W 2 d  846 119681, Muma 5 

Brown 1 hfieh App. 373 136 h V i 2 d  696 119661. v f f d  373 Mich 637. 146 
N Vi 2d 760 119671 
Mmnesata-See Repubhe Vangvard Ins Ca v Buthl. 296 Minn 327, 204 N K 2 d  
426 119731. Knurson v Nielsen. 266 Minn 506. 99 Y iV 2d 215 ,19591. Clarine 5 

Addman, 182 hlmn 310 234 Y B  295 119311 
Mesisrlppi-See Tafum Y Lance, 238 Miss 156. 117 So 2d 795 119601 
Missonr>- See Murphy Y .  Loeffler. 821 .\lo 1244. 39 S W 2d 550 119311: Hays Y 

Hogan. 273 Mo 1. 200 S Vi 286 119171, Paul V. Hummel. 43 Y o  119 116681: Baker 
V. Hddemm,  24 M o  219 118611: Kaf'l Davy Prods. Carp Y Freachr. 393 S U  2d 
48 !Ma Cr. App 19651 Basseft k.  Rdey. 131 Mo. App 676, 111 S.>V 596 11908l 

New Jersey-See G u y  \,. Gandel, 95 6 .I Super 34, 229 A 2d 809 IApp Dlv. 
19671 
Sew Mexlco-Ssr Loper v Chewiwie. 51 N M 421, 166 P.2d 512 119471: Ross \ 

Souter 81 S , M  161. 464 P 2 d  911 ICI App 19701 11" an  lion against the 
parents of a nunor ehdd tor ~njuried summed by plontiffs son in B fight r i t h  
defendants chdd the c o w  stated that m rhe absence of sfsfutory is% to the 
contrary, the mere relationship ai parant and chdd mpase i  no IiahPLy on parenlr 
far the tarts of their mnor ehddren The COUT also heid that a fsther 's  investment 
m orrhodontx work on hi c h i d 3  teeth is not property' under a s fa tu~e  
perrmtrrng recowry foz damage to properly 1 
Sex, York-See Feiiler Y Brunzs. 89 A D  2d 640. 463 R Y S 2d 81  119821 
Marsapequa F r r  School Dist No 23 I Regan. 63 A D  2d 727,  406 1 Y S 2d 306 
118781. S t m e k  Y Otsego County 286 4 0  476, 138 U Y S 2 d  386 119551, 
Sapiearialii V .  Pidenng  278 A D  456 106 U Y S Zd 28 119631, motion denied 303 
S,Y 9 0 5 ,  106 I.€ 2d 492 119521 Stemherg Y. Cauchon 219 A.D 618, 293 N Y S 
117 11937i ishere the parents pernutred them child co operate his bicycle on the 
sidewslk m violation of a municipal ordmanee, ~esu l t ing  m anjury LO B child 
walkmg an the sidewalk the court acknowledged that parenfd habiliry may be 
imposed under \BTIOYS clrcumnlanees. mcludmg negligent parental rupenialao or 
drxipline, hut found iniufli~ienf evidence to impose such parental LahlLty on 
Lhese facral: Shsw Y. Roth 5 4  Mise 2d 418, 282 N Y  S 2 d  644 (Sup. Ct 19671. 
Linder v Bidner 50 Iifisc 2d 320, 323, 270 S.YS.2d 427, 430 119661 

a parent is  neghgenl when there has been a farlure Lo adopt reasona 
to prevent a definite type af harmful conduct on the part  of the ch 
there is no Lahhty on the part of the parents for the general incorr 
child 'I ismphsas m ongmall: Schuh Y Hickia 37 MIX Zd 477. 236 N Y S 2d 214 
!Sup. CL 19621: Frelleren > Coibum. 166 Mlac 264 261 N Y  S 471 119351. 
Littenberg Y MeNamara 136 N.Y S.2d 178 isup Ct. 39641 !m an actmn for 
q u n e s  caused when defendant's swamyear-old son threw ameli  at anolher chid.  
the court found rhsf there was no cause of action rhe re  there was no degatran 
that  the parent was avffieientig e l m  to the boy tu exeicide dormmon or control 
over the bo) in order co preisnt rhe m1ury1, Tifft Y Tifft 4 Denio 175 1N.Y 18471 
ithe defendant father W B Q  held not Ushle far the tort  of h a  mnm daughter based 
merely on Lhe p a r e n t d d d  rslafionihlp where, absent the parenf'a authority or 
approval. the chdd encouraged the parent's dag to  atiack rhe piavlrlffi hog and 
the dag chased the hog until LC died1 
KmLh Carolina-See Cronenherg Y Unued SIatos. 123 F Supp 693 iE D Y C 
1954i: Anderson v Butler. 284 N C 723. 202 S.E 2d 583 119741. Pleasant v 
Motors Ins Co 260 Y C 100, 186 S E 2d 164 119711, Srmlh v Sunpaon, 260 N C 
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not liable for their daughter's misconduct, the court stated that it 
601. 133 S.E.21 474 119631. Gen Ins Co. af Am Y Faulknez. 259 h C 311, 130 
S.E.2d 646 119631 lrlallng that ait common law.  Kith Khich Lhe North CaraLna 
decisions were m accord. the mere relstronihip of parent and chld l a 8  not 
conriderad a proper baais for imposing v ~ c a r l m s  l iabhty upon the parents far the 
forts of the chldl Langiord v Shu, 258 K C. 136. 126 S E.2d 210 119621 !The 
court found the m o h r  of B 12.yewold-boy liable where ah* mood denfly by 
whde Lhe boy played a practical joke on a neighbor. acarmg the neighbor and 
causing her LD flee resuitmg in a ~erious fail The COYCC based ITS holding of 
parental habiiity on the parent's failure 10 resfrun the chid,  findlng that this 
failure mounted to consent f~ rhe ehdd B prank !, Lane v Chatham, 251 I C  400. 
111 S E Id  698 119591. Stapler Y Bruns 213 N C 780. 11 S E 2d 460 119401 lwhere 
defendant's son struck and injured piontiff while "ding hls bicycle on B sidewalk 
in violatmn of B city ordinance, the court found the evidence insufficient to mpore 
parental habilily m hght of the general rule that a p~renr 1s not liable for the coifs 
of a ehlldl. Bowen v Mewbarn, 216 h.C 423, 11 SE.Pd 372 119401 Partermn Y .  

Weatherspoon. 17 N.C. App 238 193 S.E 2d 685 119721 
Porlh DAots-See Peterson v. Rude. 146 N W 2 d  555 1S.D 19661. 
Ohio-Srr Levin Y Bourne 117 Ohio App. 269. 192 1 E 2d 114 119621, Joaeph Y 

Peterson. 106 O h 0  App. 519 160 N E  2d 420 119591. W h u  , P a p .  105 S E  2d 
652 IOhio Ct App 19601. HlU v Harrla. 39 Ohio Op 261. 6 

Oklahoma-See Sawyer Y. Keily 194 Okla 516 153 P 2d 91 119441. 
Pennsylvania-See Condel V. S e w  330 Pa. 360, 39 .42d 51 119441. In re Weher. 
176 Pa Supr 2 6 5 ,  106 A 2 d  915 119541 Ifinding that there E no comm~n.law 
iiability on chi parents of a deLnquenf chlld ro make restitution t o  rhe ~ w n s m  ai 
homes bvrglarnsd by the childl. 
South Dakota-See L-0 Indep Consol School Dmt v Cawfhorna. 76 S D 106, 
73 h W 2d 337 119551. Johnson v Ohdden. 11 S D 237 76 N W 933 116961. 
Tennessee-See Bocack Y. Rose. 213 Ten" 195. 373 S.WZd 441 119631 HIghraw v 
Creeeh. 17 Ten". App. 513. 69 S W.2d 249 119331. 
Teras-Sle Chandler V. Doalon. 37 Tex 406 118721 lthe court held the farher not 
Uahle for the BCL of h a  mnm son m rhoormg the pliuntlffs mulel. notlng that 
there w88 no presumption growing out of the domeshe reiafmn of parent and chlld 
which wouid hold the father ~erponiible for B crime or tart committed by hi 
minar chid unless d were shown that tho father was in soma way implicated as B 
principal 01 accessorii: Aetna Inn. Co Y RichardeUe, 526 S W Zd 280 1Tex Cw 
App 19751. M d e r  Y Pettigrew, 10 S.W.2d 166 ITex. C w  App. 19281: Rifter V. 
Thibodeaur. 11 S.U' 492 !Tax Clu App 16971 lwhere B father had no knowledge 
that h a  -01 son W B B  out with an air gun, emee the chlld did mi o m  one and 
he father did not permt  h m  t o  uae one. but where the chlld borrowed the gun 
from a neighbor and shot plaintiff. the court held the father  no^ hahle in damages 
far the son's tort because it vas committed wrthovl the father's knowledge. 
consent. partmlpsllo", or sanCLlonl 

Vermont-See Glgvere Y. Rosaelot, 110 Yt. 173 3 A 2d 538 119391 
Vumrua-See Siran v Rowland. 192 Va 47.  63 S.E.2d 751 119511, Haekley Y 

Rabey, 170 Va 5 6 ,  196 S E 669 119381 Green Y .  Srmlh. 163 Y a  676. 151 S.E 282 
119301. 
Washngcon-See Coffmm Y. MeFadden. 68 Wash 2d 954, 416 P 2d 99 119661. 
Pflvgmacher Y Thomas 34 Wash 26 687. 209 P 2d 443 119191: ?lorion V. Pame. 
15& Rash  241, 261 P 991 119291. 
West Ylrgmis-See Marrocchi v %a), 126 U' Va 490, 29 S E 2d 12 119441 
"60 So Id  701 1Fia 19551 
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was basic and established law that  a parent was not liable for the 
tort of a minor child merely based on paternity. The court noted, 
however, that 

there are certain broadly defined exceptions wherein a 
parent may incur liability: 1. Where he intrusts his child 
with an instrumentality which, because of the lack of age, 
judgment. or experience of the child, may become a 
source of danger to others. 2. Where a child, in the 
commission of a tortious act. is occupying the relation. 
ship of a servant or agent of its parents. 3. Where the 
parent knows of his child's wrongdoing and consents to 
it, directs or sanctions it. 4. Where he fails to exercise 
parental control over his minor child, although he knows 
or in the exercise of due care should have known that 
injury to another is a probable 

As noted in Gissen, three cornmowlaw recovery theories are 
generally available: agency,Sa parental consent or ratification,j' 
and parental negligence66 either by f d h g  adequately to supervise 

"Id. 81 103 
'This agency relarionnh~p. which should be conaidered under traditional agency 

analysis. 10 beyond the scape of this mscurrion I t  should be noted. however, that 
in mme instaneea a famihal relationship VU create a presumptron m favor ai m 
agency relationship See, e g . Commonwealth Y Slarskr. 245 Mass 405, 140 U E 
465 119231 

l ' R e t i f ~ c s ~ m  wlll not be included in t l s  discussion which IS limited IO 

atustions m w h c h  Chs parent iackr rpecdic knowiedge of the e h W s  torrrous 
sctwity.  

DIQIIIC~ of Columbia-Ssr Baternan I Crrm. 34 A 2d 251 ID C 19431 
"Arkansas-Soe Bieksr Y O ~ e n s .  234 Ark 97, 350 S.W Zd 622 119611 

204 



1981) SOLDIERS LIABILITY 

the minor or by entrusting the minor with a dangerous instmmen. 
tality. 

B. PARENTAL FAILURE TO 
SUPER VZSE MZNORS 

The courts have long recognized that the law imposes upon 
parents a general duty to supervise their minor children. The 
Restatement (Seeondl of Torts identifies this parental responsibil. 
ity as follows: 

A parent i s  under a duty to exercise reasonable care to 
control his minor child so as to prevent it from intention. 
aliy harming others or lrom so conducting itself as to 
create an unreasonable risk of bodily harm to them, if the 
parent (a) knows or has reason to know that he has the 
ability to control his child, and (bl knows or should know 
of the necessity and opportunity far exercising such 
control.56 

Typically, the courts have found such control "necessary" when 
the parent knows, or in the exercise of due care should know, that 
injury to another i s  a probabie consequence of the child's activity. 
In this regard, however, the parents liability is based upon the 
ordinary d e s  of negligence rather than upon the relationship 
between parent and chiid.6' Conversely, the courts are hesitant to 

Kansas--See Mitchell Y Ulltfong. 4 Kan App 2d 231, 604 P 2 d  79 119791 iflnding 
that B c o m p l u t  ailegmg that  piainriffi ehlld was beaten by defendant's child 
sraks B valid claim since pmenls may be held Uable for tortious acts caused by 
then awn negllgenee in failing to exercise reasonable m e  t o  control their chlldl 
Sew Mexico-See Ross V. Soufer. 81 N.M. 181 464 P2d 911 1Ct. App. 19701 
I C O O B C N ~ ~  pmencal fdwe t o  u t  to p'event chdds  for^ a8 approval of the cuds 
candueri 
Sew York-See Steinberg V. Cauchois 249 A.D 618 293 KY.S 147 i19371. 
Conley Y Long, 21 Mise 2d 759. 192 N Y  S 2 d  203 Isup. Ct 19591. Frellrsen v 
Colbum. 156 Mmc 251, 281 N Y S  471 119361 

Ohio-See McCinnis \. Kin*nd. 1 Ohio App. 3d 4, 437 N.E 2d 319 119811 
imvolving parental failure to exercise control over B minor chrldl. 
Pennsylvania-See Candel v S a w  350 Pa. 350. 39 A.2d 51 119441 lparenrd failure 
10 BFL t o  prevent child s tort  canitrued 8% ~ p p ~ o v a l l ;  Fox V. Hardmg, 43 Del Co 
39, 6 Pa. D. 8. C Id  765 119561 !the court held the paroncs hable for negligenrly 
permitting the= daughbr t o  ride her bllre on the sidewalk m violation of B 
municipal ordmance where the daughter negligendy struck and mpred a pedes- 
trian! 
Weat Va-a-Ssr Marzacciu Y. Sea" 126 W \'a 490. 29 SE.2d  12 119441. 
Waeonsin--See Statz Y. Pohl, 266 Wir 23, 82 X W2d 556 119541 

*'Rearatement lSeeond1 of Tom P 316 119661 
"Arkansas--Sen Bieker Y O r e m  234 Arh 97. 350 S.U".2d 5 2 2  119611. 
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find liability on the theory that the child is the conduit of the 
parent's negligence where the parent has no reason LO believe that 
the child will commit che act resulting in iqury.58 A child's deed 

Californra-See Poncher v Brackeff. 216 C a l  App Zd 769 66 Cal  Rplr 69 119661 
lconliidervlg the grandfathera LabiLtg for the mi of a graudchiid under hkr 
superrision the e ~ u r i  noted that I[ IB the ability to contra1 the child rather than 
the parenf.chdd relationilp as such upon which thrr "parent& babihty IS based) 
E h s ,  D Angelo. 116 C a l  Agp 2d 310, 253 P2d 675 119531 

Canneclicut-Sss Jarbae \ Edwarda 26 C a m  Svpp 350,  223 A 2d 402 (Super 
CL 19661 Gdlerpie Y Gallant 1 Conn C l r  Ct 594 190 A 2 d  607 119631 Repko b 

Senmi. 3 Conn Crr Ct 374 214 A 2d 843 119651 

Florida-Srr Gissen b Goodwill, 80 So 2d i o 1  lFla 19551 (although the e o u r ~  
acknowledged the rule rhac a parent is  not liable for tho wrts of hli minor child 
due merely t o  the fact of patermrg. i t  nofed that a parent mag incur lisbihfg 
where the parent fails t o  exercise parental control aver his minm child although 
the p u e n t  k n o w  or in the exercm of due care should know that ~n iu ry  ro  another 
1s B probable cansequence of &he ehdds  canducli: Speclor Y Seer 262 Sa 2d 669 
lFls Disc Ct  A m  19721 lemplaymg the analysis mated ~n Gwsnl  

Georgla-Lr HIU \ Morrman, 160 Ga i p p  151. 266 S E 2d 467 119611 

Kansas-See Mitchell \ .  WMang. 4 Kan. App 2d 231. 604 P 2 d  79 119791 

Kentucky-See Moore \ Leungcon Transit Corp. 418 S U  2d 245 IK) 19671 

Mshigan-SSe Dorlman v Leecer, 360 S l x h  60 I65 Y R'2d 646 119681 
Neu Jersey-Srr  AlarziUl v Selger. 13 N J 296, 99 A Zd 417 119531: Gury r 
Gandel. 95 N J Super 31, 229 A 2d 809 lhpp Dlv. 19671 Stwlclng L, Hawk 56 
S J Super 386,  163 A 2d 339 119591 rru'd on DLher grounds. 32 N J 67 169 .4 2d 
385 119801 
North C a r o h - S e e  Moore v Crumpran. 306 N C 618, 296 SE.2d  436 119821 
lov~rrulvrg H a w s  V. Hsyncs. 219 S.C 635 14 S E  2d 603 119411 Robertson > 
Aidrrdge. 185 R.C 292. 116 S.E i 4 2  119231. and ather caiei l .  

Oregon--See Gosseff,  Van Egmond. 176 Or 131 165 P I d  304 ,1946, 

Pennsyliama-See Condel I Ssvo 350 Ps 350, 39 4 2d 51 119441 lfmding that a 
parent B fsliurs tu remiun B child may amount to parental ~ s n c f i ~ n  or consent fa 
the childs ac~61. 
Tomissee-Si# Bocock Y Rose 213 T a m  196, 313 S.k 2d 141 119631 

West V a m i a - S a #  Maroechi Y Seay 126 W Va 490. 29 S E  2d 12 119441 

Uiiconrm-See Gerlaf Y Chunanson, 13 Wii  2d 31 108 1 V 2d 194 119611 Stat2 
> Pohl 266 WE 23 82 S W 2d 666 119541' Hoverion , 1Toker. 60 WE 511. 19 
xu' 382 118841 lholding rhe defmdsnt father liable for hra childrens act  m 
fnghtenrng a team of horses finding that a p u e n f  may be heid irable for B child 5 

torr  where the parent knows that the chdd / I  perilshng m s course of conduct 
likely fa result m w u r y  co another) 

"Aruana-See Parsons \ Smifhey, 109 Arm 49. 54. 604 P.2d 1272 1277 I19731 
Inofwrharanding prim apprehensions af defendant 8 IO" for BQsauir m ~ ~ n  
joyrldmg larcen), and rumung away from home his parents were held not liable 
far ha viei~us attack an a mother and her ~ X O  daughters with a hammer. knife. 
and belt hvchle becausa [>In Lhra ease I C  appear3 chat the evidence of the 30" s 
pam behavior wovld not have led a reasonable parent Lo conclude that he could 
commit such B violent and V I C I O Y ~  act") 
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which is unrelated to any previous acts will usually not render the 

Arkansas-Ssr Bieker v Owens. 234 Ark 97, 350 S W 2 d  522 119611 

Illinois-Sae Mdmherg V. Barios 83 IU App 481 118981 [father found not 
neghgent. and therefore not Lable for h a  son's conduct, whrrr he left rn we on 
the i i idewd within easy reach of his young four.year.old son *ho diberarely 
chopped of1 the fmger of another ehdd with the axe, beesue Lha father had no 
reason to suppose that  h s  son would engage m such a mahemus ami, Wilson V. 

Gerrard. 69 IU. 51 118711 [defendant father heid not hable far the trespasses af h a  
mnor children where the acts of tresrms were eommiLtsd uithaur the knowiedpo 
01 asdent of the father1 
Kentucky-Sir Haunert V. Speier 214 Ky 48. 281 S.W. 998 119261 ldrhaugh rhe 
court found that parents may he held Usble for the mecanduct of their cNdren 
where their negtigence m psrmifrng an lrreiponsible chld ta io_ uithouf 
supew~~mn poses B menace to society, defendant parents were held not liable for 
an BIIBUI~ by then 2O.year.aid ion sine the son was B mature, mteltigenr. and 
nspanrible p e r m  pmsleiied of sufficient discretion ta appreciate the probable 
results of h a  acfmnsl. 
Louisiana-See Batiste Y Iberia Parish School B d ,  401 So. 2d 1224 1Ls Ct. App.1. 
wnf denied, 406 So Pd 531 (La 19811. 
Miehigan-Sra Muma i- Brown. 1 Mieh App 373. 136 X W Z d  698 119651. aff 'd ,  
378 Mieh. 837, 148 K W Zd 760 119671 
Missouri-See Netional Dairy Prods. Carp Frerehi. 393 S.W.2d 48 68 iMo Ct. 
App. 19661 lwhere B t k e y e e o l d  wandered away from home 88 he had done 
before. started the englne of a parked & truck. and caused a collrron. the court 
found that plBintills had failed to a m e  L cause of action againsl the bay's 
oarenta. notinn that ''if olonflffs are unable Lo orove that  s a d  mimi ehrld had 
Ehmbed into i d  started automobden or trucks bdrare. they ceriinly cannolirau; 
that the parents of iavd minor chdd i d e d  and reivred to nsbavn the and  mmm 
child m that propensity'/. Bassett V. Riley. 131 Mo App. 676, 111 S.W. 595 119081 
(defendant lather hsid not hable for hlr mn's shootmg of a trespassing dag absent 
evidence Lhal the father knew or should have known of Lhe &et or Lhsf he 
sanctioned or approved ltl 
K m  Jerssy-S~r Stwltmg v HauA. 56 Y.J. Super 388 153 A 2 d  339 119591. 
i d d  on other #rounds, 31 h.J. 87 59 A.2d 385 119601. 
S m t h  Carotina-Soa Anderson Y Butler. 284 NC.  723. 202 SE.2d 685 119741 
ifindmg that the tesT at reiponsiblLLy m cases rnvolving parents and ehddren. 86 
m ail negligence acti~ns,  13 whether rn iniutiovs r e d t  cauid have h e n  foreseen by 
B person of ordinary prvdencel Bowen Y Mewbarn, 218 N.C. 423, 11 S E.2d 372 
119401 Idsfendant father was held not liable for his m o r  wn'e m&uaui and 
lusrhil attack on plonidf.  notwithstanding defendanl's ripesfed sug~estmns La hi3 
eon advisrng fhst  the m n  induige in meit sexual mrercourse, because the 30"'s 
arsauit was not a restonably foreseeable eonsequence of the farher's u m o r d  
advice and it was nor alleged that the father amouraged 07 admred his m n  t o  
commit an assault on m y m e  or that the father's advice related LD the n p r y  of 
which plavntiff complavnedl 
Oho--See Cluthe Y. Swendsen. 9 Ohm Dec Reprmt 458, 118861 (parent held not 
liable for the death of B chdd resulrrng tram his son's a~ssul i  In the absence of 
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parent liable. though an act that climaxes a course of conducr 
involving similar acts may do 5 0 . ~ 9  

C. PARENTAL DUTY TO WARN OF A 
CHILD'S DANGEROUS PROPENSITIES 

The courts generally have found that mere negligent parental 
supervision or control is not a tortso and that parents are not 

evidence that he knew of hir $0" J dangerous and demented condrtmn and 
nanetheless f d e d  t o  mavl~a in  proper snpervism over h m  Rmghaver v 
Sehlueter 23 Ohio App 356. Is1 S E 242 119271 
Oklahoma-Ssr Slumpf v Montgomery. 101 Okla 257. 226 P 65 119211. Y c \ d  I 
McKdn  33 Okla 449 126 F. 742 119121 
Pennryii.an~a-Sre Condsi Y Savo 350 Fa 330. 39 A 2d 61 119441 lfmding thm 
parental fdure  t o  BCL t o  prevent B chdd'r tort  may be construed a3 approval and 
noting that parenid habdicy will not be fovnd unless the ~njury comrmrted by the 
child 1s m e  which the parent should reaaonably have foreseen as bkely to flaw 
from the parents negligence1 
South Diora-See  Fsnton v Byrum. 26 S.D 366 128 4R 325 119101: Johnson 
v Ghdden, 11 S D  237. 76 \ U 933 118981 

Teras-See Chandler v Deafon 37 Tex. 406 118121 ldefendml father UBQ held not 
bable for the act of hie minor son m shooting plnntifi's mule8 ahsent a shoving 
that the father U , ~ J  implicated m eounieled or aherred the wrongful act, mnce 
there was no presumption growing out of the parent-child relationship which would 
hold the father responsible for a tort committed by his minor chdd unless It were 
shown that the father W B Q  himielf m some uay  impilcated BI B principsl or 
ac~esroryl, Rifler Y Thihadeaur 41  S U  492 lTer Civ App 18971 1Defendant 
fslhsr held not hable for injury csvred by hrr son while u m n ~  an an gun whnh the 
child borrowed from a neighbor. since tho child dld not own such B gun and was 
not pernutted by hls father t o  use m e  The court foilowed the p r e v d b g  mle that 
the father 13 not hsble m damages for the tort8 of h i a  child committed wilhaul his 
knowledge consent. parfnpanon. m B B O C ~ Y I I .  and when not committed m the 
course of the chlld 8 employment by the father !. 
Vermont-Srs Gigvere Y Rosaelat 110 Vf. 113 3 A 2d 538 119391 
Washington--lee Norton Y Fsyne, 1 %  Uarh 211 231 P 991 119291. Blrch Y 

.Abarcrombie. 14 Uash 486. 133 P 1020 modLbed and r e h g  drnwd 136 P 321 
1W'arh 19131. 
Wacanim-S~r Hapkinr Y Droppers. 184 \Vis 400, 198 S.W 136 119241. aifd an 
part and n u ' d  in p a r t .  191 U'M 334 210 U R  684 119261 Schaeger Y O s r e r b r d  
67 \ ' r ~  496. 30 h H 922 118861 

"See, e g .  Ginsen Y Goodwlll. BO So. 2d 701 IF18 19551 
"Michigan--See Pnge Y Bing Constr Co , 61 Mich App 480, 233 6 U 2d 46 

119751 
Neu York-See Psftan Y Carnr te  510 F Supp 626 I N  D N Y  19311. Holodwk Y 

Spencer. 361 N Y S 2d 859, 36 h Y 2d 36, 324 \ .E  2d 336 119711. Ryan Y Fahey, 
43 A.D 2d 429 352 N Y S 26 283 119741 Marks Y Thompson 18 A 
h Y S2d 391 119621, r f i d  13 X Y 2 d  1029. 195 6 E . P d  311, 215 
119631. Hnrsfon Y Braadwarsr 73 Misc 2d 623 342 ICY S 2d 787 I1 

Mar>land-Ser Lanferman Y U'llion. 277 >Id 364. 314 A 2 d  432 119761 
{superceded b) ~ f a i u f e  81 stated in In re James D 295 Md 314 4 5 5  A 2d 966 
119a311 
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required to keep their children under constant surveillance.B1 The 
courts have, however, typically held parents responsible for their 
children's torts when the parent is recklessly unaware of the 
child's propensity to commt tortious acts or when the parent is 
aware of such a propensity, but has failed to control the child or 
to w m  others of the child's dangerous trait5.62 

"Georgia-Sir Hatch V. 0'Leill. 133 Ga. App. 624. 212 SE.2d 11 119741 lm 
determining whether B parent i s  Liable for iniuries caused by B chdd the issue i s  
whether the E L I C U ~ ~ ~ ~ ~ C B S  of the mven CBQD dace Lhe parents on noLice chat they 
have B duty LO a n ~ i ~ ~ p a f e  ihsC t h i  child ma$ ~niure Mother, but che parents are 
not neghgent in simply f&g to keep constant and unremitting watch and 
restraint over the childi: Scarbora Y. Lauk. 133 Ga. App. 359, 210 SE.2d 548 
119741. 
Yew Hampshire-See Ross Y Robert's Exp. Co,  100 N.H 88, 120 A 2 d  335 
119651 

Lew York-See Knopf Y Munti. 121 S Y . S 2 d  422 iSup Ct 19621 / a  psrent's 
knowledge that the play of children may at any moment become hazardous to 
themselves, thew playm8teJ. or pmsarsby does not make the parent hable t o  a 
p a r q  injured by such play!, S t m c k  V. Otsego Councy 286 A D  476, 138 
N.Y.S. 2d 365. reh'z d m w d ,  286 A.D 975. 144 K.Y.S.2d 720 119561 

'>ArkanSss--Le Farm Bureau Mu1 Ins Ca. v Henley, 275 Ark 122, 628 
S W 2d 301 119321 lparenld knowledge of the chdds dangerous propenalties not 
shown], Bieker v Owens, 234 Ark 97 350 S W.2d 5 2 2  il9611 iWhera defendant 
parents' mmm ehldren dragged the m o r  plnntiff from B car and assaulted hm,  
the court held the p a r e m  hable because the parenti were axare of p m r  51mlar 
acta bur had faded t o  exereire parental authority to control the malieiour Conduet 
of them son8 The ~ourf  found thsc parents ahovld be held responsible for ln~utie8 
mficted by then children when the parenti had the opportunity and abhty to 
eon~rol the mnm c u d :  knew of the ehilds tendency Lo eomrmf act8 which would 
be expected LO came >jury: and haring such opporfurufy, abhfy and knowledge 
failed to exercise reasonable means of confroiimg the minor or of reducmg the 
lrkelihaod of iniury due to the minor's acts I 

Aihona--Sea Parsons V. Smithey 109 Arb. 49. 504 P.2d 1 2 i 2  119731 lnoiwifh. 
standing i ~ m e  p m r  m o r  misconduct by their son. the parents *ere held not 
liable for B vmlent ~ ~ s a u l f  by Lheu son upon B mother and her two daughters 
uhere the court caneluded fhar the p m r  rmscmducf WBI msvfficml to alert the 
parents that thelr son would commit avch wolenf and vicious mi!: Seifert V. 
O r e n ,  10 Arm App. 483. 460 PZd 19 119691 
Cddoma--See Singer v Marx. 144 Cd. App. 2d 637, 301 P 2d 440 119661 lwhere a 
"me-year-old boy r h r w  a rock. iniwing am eighl-year.old girl the court found that 
there WLQ iiuffieienr ewdence that the mather had notice of the bay's dangerous 
pmcliwtrea in throwing rmks and that she had f d e d  to sdrmnirfer rffeetive 
mreiphne for Lhe queatron of the mother's Uabihry t o  go t o  the IYW, but where 
there was no evidence that rho father had any personal knowledge af the rock 
throwing. tha court held khat there ~ U B Q  mavfficient evidence t o  go to tho jury mn 
the msue of his habilily for the ehllds miaconductl. Martm v Bure t t ,  120 Cai. 
App 2d 6 2 5 .  261 P 2 d  661 119531, E b r  Y D'Angelo. 116 Cal App 2d 310, 317-18. 
263 PZd 675, 678 118531 lrhere the parent6 knew of therr four-year-old childs 
habit of violently attscking and fhrawing himaeif agnnat others bur failsd to w m  
B new baby-nttar of the ehdd s vlalent eharactensncr. the e o u t  found the parents 

child becsvse they f d e d  to exercise reironable 
he chddl: Weisbart V. Flohr. 260 Cd. App I d  
parents of B sevemyeardd boy were heid naf 
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D. THE CHILD'S ACCESS TO 
DANGEROUS INSTRUMENTALITIES 

The Restatement ISecnnd! of Torts indicates: 

It is negligence to permit a third person to use a thing or 
to engage in an activity which is under the contrnl of the 

liable far hiunea rurlavled bv B five-war-old neinhborhood girl where the boy 

*odd misuse the bow and &a*. BJ well BI evrdence lndicating that the-boy had 
been taught how t o  handle B bow and m r o ~  by hir father that Che boy was 
generally obedml  and a good student m school, that he urudly pisyed accepiabli 
with other chddran. and that he had preiiousiy been frmdly mfh  rh 
Calorsda-See Harfon Y .  Reaves 136 Calo 149. 626 P.2d 304 119 
found che defendant mother not hable far mjunes susfnned by an lnfanf when her 
ehrld dropped the infanr wen though the mother w88 * *a re  that chi child had 
pr~vmusly engaged ln rimllar conduct, because the mother had prevmusiy 
reprmmded her chdd for such behsiior The court reasoned that mere knowledge 
by the parent of B ehrlds mlschmour or reeklei8 diipo8mm IS not iulficlenf to 
mpose h a b l t y  on the parent for injury inflicted by the child absent additional 
evidence that the parent faded t o  exercise reasonable measures to control the 
child I. Hice v Pullum. 130 Colo 302. 275 P 2d 193 119541, hlifchell % .  Allrfste Ins 
C a ,  36 Cola App 71 534 P 2d 1236 119751 

Connecricut-S~~ La Banle v Fed. MuC Ins C a ,  159 Conn 262. 268 A 2d 663 
119701, J a r b a  Y. Edwards. 26 Con" Svpp 350, 223 A.2d 402 (Super Ct 19661 
llindng the parents liable for iniuries rusfmned by the mlnm plaintiff when their 
f w w e w a l d  m n  rtulfed papers info the plarntifilr fr~users and lighted rhr papers 
with matches. where the evidence indicalsd Lhst the parents were aware of their 
child's fascmatian with fue and had talren marches from hun OD seberal O C C B I I ~ S I .  
Lutteman \ Martin. 20 Cam Svpp 371. 136 A 2d 600 IC P 39671. Toohe) Y 

Colorus. 16 C a m  Supp 299 119481, Repka Y Senani, 3 Conn. Ca  Cf 374. 214 
A 2 d  843 119661 iholdmg the father liable even though his 30" was technically m 
slste evscody for acts of iuvenlle delinquency. where the son had been rent home 
by the state on an experumnlal bails but had run away from home p r m  EO the 
ylcident), Glile~pli  Y Gallant. 24 Conn. Supp. 357. 1 Conn. Clr Ct 591. 190 A2d 
607 119631 
Delaware-See Mancino v Webb 274 A 2 d  i l l  (Del Super Cf 19711 ldefendanf 
parents were found not hable for m p n e a  sustained by B m e  year-old glrl ulhsn 
Lhev 12-year-old son mahciously hrt her on the head uifh m dirt clod absent 
allegations rn the complarnf regardmg the m m r  chdd Q prior nuschmous and 
reckless acta or reaardme the narents' kmwledm of any rucb acts or inlure t o  . .  
exercise pmper c m h l  &r the-chddl 

Florida-See Gissen Y Goodwlli 80 Sa. 2d 701 1Fla. 19661 ,where m e@t-year-old 
glri severed the fvlger of B howl employee by ~lamrmng B hord door on his finger 
the court found that the Eornplarnt f d a d  fa sfem a cause of a c t m  where ~r 
alleged neither that the child was in the habit of domg the particular type of 
wrongful act that rsauited m the injur/ complarned of nor that the parents failed 
~n then duty bo %xercm% parental Cscipbne and control over Lhef daughter) 
Spector v Seer. 262 Sa. 2d 689 iFia Dirt. Ct. App 19721 IfinCng Lhat the 
camplun~ agavlst de lendm parents w88 lnaufficmt to state B CBYX of s c t m  for 
damsge caused to plaintiffs house when defendant's chdd rei  i t  afire because the 
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actor, if the actor knows or should know that  such person 

Gwrgis-See Poythress v W a s ,  151 Ga. App. 176, 259 9 E.2d 177 119791 
Iparental hnawledge 01 the ehilds dangerous propensities not shown1 Salter Y 

Roan. 161 Ga. ADD. 227. 291 S E 2d 46 118621 Ioarental knowled.8 of &he cNdi 
dangerous prope%ties not Ihoami, Scarboro Lauk, 133 Ga-App 359, 210 
S E 2d 848 119741 Ihoidmg the parents of a minor c N d  not liable for h p " e s  
sust&ed by anather child who WBQ struck in the eve by B rock thrown by the 

. _ .  
Indian-See Brasdrfreec v Ha. 166 Ind. 192, 80 N.E. 145 119071 lnoting that 
smce the vitrmate question i s  whether the parent exercised reasonable care under 
all the emumii rane~~,  indenes that  the parmf knew af the child% former reeltless 
conduct IS sdmiaaible to prove negligenee on the part of the parent1 
Kansan-See Cappi v Carpenter, 129 Km 462, 263 P 655 119301: Mitchell V. 
Wiltfong, 4 Kan. App. 2d 231. 604 P.2d 79 119791 [where Lhe parents of B 
mmyear-old chiid d e p d i y  knew of the cuds dangerous propenstier and of rhe r  
abllity to control the c N d s  ~ ~ f i o n s .  but faded to axelf the n~c~ssary degree of 
control, the parents were held Bable far the child's maemus  actmnrl 
Kentucky-Sea Mmre V. Lsungon Transif Cow, 416 S W.2d 245 IKy. 19671. 
Lomsm-See Shav Y .  Hopkms, 336 Sa. 2d 861 iLa. Ct. App. 19761 lholding the 
parent8 of an addt  c N d  not bable far wuries m a i m e d  when the chdd attacked a 
third pmty daapite the eonten~ion that the c N d r  known VLC~OYP propensities 
crested a duty in the ~ments to commit the a d  to m insntunanl. 
Mesnaehuaelta-Although ~~mmon- law rule was subsequently modified by Yaas 
Gin Law8 AM eh 231, g 85G iWBst 19851, initially enacted in 1869 snd 
substantially mdifisd m 1972. 1975, 1979, and 1983. see Spenci v Gormley, 387 
Maas 266, 439 N.E.2d 741 119821. the fo~owvlg eases reflect the mmmm law 
before i t s  mdflilcatron by statute: Ssbatvrelli V. Butler, 383 Maaa. 565, 296 U.E.2d 
190 119731 ihaidini. II father not hable far ks mn'a unorovoked shmline of the 
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intends or i s  likely to use the thing or to conduct himseif 

there problems manifested themselves t o  the father m terms of B propeniny of 
rec*less or viuou8 behaviorl; DePasqude v Della Rusao 349 Mass 665 212 
K.E.2d 237 119651 !The court held defendant parents not liable for burns sustained 
by plaintiff when defendants' son lrt the wicks of three m a k e  bombs that were 
prolmdrng from plaintiffa panu pocket. m hghi af emdence Lhe parents had 
cautioned Lher BO" to he carehi on two pnar occasions when he was c a r e i e s  wiIh 
fheworks. The court found that B contrary holding would tend t o  expose pvenrs 
t o  Babdity for the Corti of their ehddren solely because of th tv  pvenihood I 
CaidweU V. Zaher. 844 Maas. 590, 188 NE.2d 706 119621 limposing hahhty on B 
father for his a m s  tmt i~us rmsconduet where the father knew of hlr son's 
tendency to BBSBYI~ and moleit young children hut nonelheless f d s d  LO ~ e ~ f i l ~ n  
thr8 type of mieonduetl, Oudrien~rh v Stemplesky, 263 Marl 103. 160 N E  334 
119281 
Michigan-Sse May V. Gouldlng. 565 Mich. 143 111 X K 2 d  862 119611 

Yisooun-See NaCl D m y  Prods Cop v Freech. 393 S W.2d 48 IMo Ct. App. 
19631 inotmg Lhal B parent will not he held hable far mere Is& of 3upervmon 
where the ehdd has Show no previous propensity for the t p e  of act which caused 
fhr mjuryl But QDB Paul v H u m e l ,  43 Mo 119 118681 Idelendant facher held not 
liable for "jury inmeled by his 11-year-old son on p i m n f f a  six-year-old a m  w e n  
thouah olaintiff had comolained to defendant that i h i i  PO" dimlaved m wcious and 
deaiict;ve temper aecoipanied by sudden and caut/eless f i r e b i  h g e r  which were 
dangerous t o  plaintiff and her civldren and defendant faded thereafter to control 
I s  a m i ,  Baker Y Haldeman, 24 Mo 219. 69 Am. Dec 430 118671 Idelendant father 
held not liable for an assault committed by h s  minor son, even though the father 
knew the 80" habifuallv committed vicioui acts1 

New Jersey-Sse Carey V. Daviaon, 181 N J Super. 283. 437 A 2d 338 119811. 
G u y  v Gandel, 95 KJ S u p r .  31, 229 A 2d 609 lApp Div 19671 Mmzdh Y 

Edger. 13 N J .  296. 302. 99 A.2d 417. 420 119531 But Q B ~  Zvckerhrod Y Bureh. 88 
N.J S u p r  1, 6. 210 A.2d 426, 427 IApp Div.1 [defendant mother was h i d  not 
Lable lot inluriec sustained by a chdd when her son t h r e r  B meld rod at the cluld, 
even though the mother knew of Lhe child's propensity to throw stones and other 
objects: the mother had punished the child for such conduel and the court found 
that the c u d  "could not be kept away from rocks. stichr or other ohieea. or from 
other children. unless he was lacked up or sent away') .  eerf denied. 45 N.J. 593. 
211 A Zd 30 119661 
Yew Mexico-Sea Ross V. Souter. 61 U M  181. 461 P 2 d  911 ICL. App. 19701 
idthough there was evidence from wheh ~t couid he found that parents were 
aware of thsb chJds  didparition t o  engage rn fights and to injure other ehlldren 
the parenti were held not liable for mluriea ruatavled by another rhdd ID a fuht  
wiih t h w  e N d  in the absence of mdence showing that the pmenrs had farled t o  
make a reasonable effort to correct or restrain their chddl. 
New Yark-See Sehsrer Y Westmoreland Sanctuary. lnc 95 A D  2d 803. 463 
N Y S 2d 522 119831 lin a peraonal injury actron Lo recover for 1niurler svsfavled by 
an lnfant who X B S  h t  m the eye by a piece of burning wood t h r o w  by 
def8ndanl's eluld, Lhe e m r I  found that mmmary judgment should have been 
granted for dsfendant where defendant's affidavit esfahhshed rhac he wms r o t d v  
unawar~ of hi child s dangerous pmpnsities 11 m facr any such pmpensicies 
existed, where there was nathmg m the reord  to rndxale chat dcious conduct WBQ 
B faemr m the meidenti: Gordon Y Hvrrr 86 .AD 2d 946. 148 N Y.S 2d 592 
119821 S t m e k  v Otsega County, 285 A D  478. 138 K.Y S.2d 385. r s h g  denied, 
286 A D  976, 144 N.Y.S 2d 120 119651: Knopf Y Muntz, 121 N Y S 2d 122 !Sup. 
CL. 19621: Zuckerberg Y Munrer, 211 A D  1061, 100 N Y  S2d 910 119501 
Littenberg Y McIamara, 156 N Y  S 2 d  I76 iSup Cf 19641 irequvmg thst  B 
eomploni asaeiiing parental reaponsihhfy for injuries rustuned when B seven. 
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in the activity in such a manner B6 to create m 
unreasonable risk of harm to others.e3 

y w d d  chdd threw a roek 81 piavlfiff be correclly drafted t o  a m r t  that the child 
had B dangeroua proppnsify. that  the parent was aware of such propensity, and 
thm the parent failed to restrain the chdd from V L C ~ O Y ~  conduct mporllvlg others], 
Izso V. Gratton. 86 Misc 2d 233. 383 N Y S 2d 523 119761 Ithe parent of B minor 
chdd was held not hsbie fat the rephcement CON of glasses broken dvnng B fight 
between the minor child and another where the parent had no knowledge of the 
chddn hostile propensities. prwiaua altercations, or eontinuvrg dmpute with the 
victim bared upan which the parent covid have anticipated the a l te rca t id  Shew 
\,. Rath. 64 Mise. 2d 416. 282 N Y S 2d 844 119611, Linder Y Bidner, 50 M m  2d 
320. 270 NY.S2d 427 !19661 lholding the p w m t s  of B mylor hsble for mjwm 
cawed when hs assmltd  another chdd where the parents knew of their son's 
habit of mauling. pummehng. assaulting. and mistreating smaller children and 
encoursged thelr son m this behavior by resenting the admonitions of the p m n t r  
of the assaulted chddren and by f d n g  to exercise my control ovm then chdds 
mnbehaviori 
Kolth Carolina-Be Moore V. Cnmpton, 306 U C 618. 296 S E 2d 436 119821 
lbefare B c o w t  may find that pments knew 01 should have !mown of the necemty 
for ~xercming fontmi over B c u d .  it must be ahown Lhst the parenrs knew or. ~n 
the exetcie af due care, should have known of rhs eluida dangerous proppnsities 
and that fhs parents could reasonabiy have foreseen Lhat their fvlure t o  mntr01 
those piopensiries would mdt 111 wurious e~nsepu~neesl, Lmr V. Chatham. 251 
N C  400, 111 S E.2d 596 119591. Bdhger  I Rsder. 163 K C  488, 69 S.E. 491 
119101 1parems. whose ion was discharged from a hospital for the insane, wew heid 
not liable for a homicide subsequently committed by the eon sbsent evidence thst  
they cauid reamnebly have anricipsted his act bssed on a change in hi8 hehavim 
aince discharge from the hoapitdl 
North Dakota-&* Peterson Y. Rude. 146 N.W.2d 655 16 D. 19661. 
Ohio-See Landis V. Condon. 95 Ohio App. 28. 116 H E  2d 602 113521 
Oregon-Sea Gosiett Y Van Egmond. 176 Or. 134, 156 P.2d 804 119451. 
Pemsylvma-See Condel V. Ssvo, 350 Pa. 350, 39 A.2d 61 119441 Idefendanl 
parents were held liable for then 60"s sssavit where, having full knowledge of 
their ion's prev~ous assaults on smail children. they took no steps t o  correct or 
remain their 900'8 vicio~s prapsnritles, allowing the court no frnd that the 
parent's negligence wa8 the prorimale e s u e  ai the yll~ryl 

South Caralina-S~r HoweU Y. Hamton, 261 S.C. 292.  199 S.E 2d 766 I19731 
iwhere an 11-year-old ehdds reputstion mdmted  zhar he possesssd a mailciou~ 
dmpontlon. ius parents wars charged with notice of the c u d s  harmhi  tandeneiesl. 
South Dakota-&@ Johnson Y GLdden. 11 S.D. 237, 76 N.W. 933 118981 !The 
court held the father habie for m p r m  to plaintiff when h a  c u d  flred a gun in 
front of piamriffs coli, acarmg the home and causing it t o  run, entanghng plaintiff 
in i t a  rope and dragglng p iwl l f f  over the prairie. The finding of h a b i t y  WBB 
baaed on widenee that the father was aware of ius son's ~mproper use ai B mn 
wheh the father had oven h m  but nonetheless did nothing to correct the childs 
conduet.1 
Tenneaaee-See Boeoek V. Rose, 213 Tenn. 195. 373 S R 2d 441 119631 iholding the 
pmnta hable for the assaults of their minor sons. the cowl  found that parental 
IiabLty was properly imposed when the p a n t  has the opporturvty and abLLy t o  
control The ehlid the parent has knowledge or, in the O X ~ ~ C I ~ B  of due care, ahodd 
have knowledge af the chrldr tendency to commit specific wooerui acts: the 
specific acts would normally be expected to q w e  oLhar$. and the parents fvled to 
exercise reasonable mems of re8tr-n~ the chrldl. 
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Parental negligence c o n s e q u e n t l y  may be found when the parent 
entrusts a child with an i n s t r u m e n t  which is per se dangerous . s '  
when the parent p e r m i t s  the chi ld  to  use an i n s t r u m e n t  t h a t  the 
chi ld  has d e m o n s t r a t e d  B p r o p e n s i t y  to misuse, or w h e n  the 
parent entrusts the child w i t h  an i n s t r u m e n t a l i t y .  that, because of 
the youth, inexper ience ,  or disposition of t h e  chdd, m a y  become a 
source of danger to others.Oj The parent m a y  even be l iab le  

Texas-Sea Mwdy r Clark. 266 S.R.2d 907 ITer. Civ. App. 19541 
M'ashmgton-Sis Eldredge v Kemp Kaehess Youth Seriiees I n e ,  90 Wash 2d 
402, 583 P.2d 626 119781: Porton V. Payna. I64 Wsih 241 261 P 991 119291 
ldefendanr parenrs were held hahle for injuries susfnned by B fiie-year-old ehdd 
when defendants' chld struck him in the eye with a stick, because the pments 
knew of the chdda  rendency t o  commit such acts and. though they d d  not knou 
of this p a r t ~ u l m  incident. they made no effort to restinn the child8 habitual 
behavior). 
Riseonsm-La G d a f  Y Chrisrimran 13 WE 2d 31, 106 N . R 2 d  194 119611, 
Ssibert Y M o r n s .  252 Wa 460, 32 X W 2d 239 119481, Hoverson , Noker. 60 Rir 
511, 19 N W 382 118841 iholdmg the defendant father Lahle for hs chddran I act 
in fnghLemng B team 01 horses that was ~ransparlmg plunbff past defendants 
home based on the emi t ' s  fvldmg that the father had permitted such ~ c t n ~ l i e s  
afteon m the pmtl 

'lRerfatement ISecondl of Torca 5 308 119661 
"Automabdes have nac generally been classified as inherently dangeroua 

milrumentdmei Sen Reagan. A Consrrtuiaonul Caurot on the V~eunaus Liabilir) 
of Portnts, 87 Solre Dame La* 1321. 1329 119721 But see Southern Cotton 03 
Co v Anderson. 80 Fla 441 86 So 629 119201: Gorsett v Van Egmond 176 Or 
134, 148.47. 165 P2d 304, 309-10 119451 lfindmg parents lrahle for permltmg 
then son LO use an L ~ S ~ N ~ P ~ C  rhieh the child had shown a pmpenaIy t o  M Q Y J ~  

where rhey entrusted the use of the family car to thex mentally mompetenr 
mnor ion1 Consequently. recovery for damages rusrnned 81 B result of vahmlar 
aecidenls should be aoughr through the several staIure8 addressing motor whrele 
habhty or through alternative common-law caused of action 

L'Cannecllcut--See LaBonie v Federal Yut  Ins. Co.. 159 Conn. 282 268 4.2d 
683 119701, Jarboe V. Edwards 26 Con" Supp 350, 223 A.2d 402 ISuper Ct 19661 
lnolrng that there 1s M exception to the comm~n.lsw principle that parents are not 
hshk for the torts of them children rhere the parents have encrusted B dangermi 
initrummiably to their chddren and finding that B parent may be h i d  nsgllgenr 
for entrusting to L child B Lhmg uhrch rho chdd has shown B propensity t o  
DYBYOS~ Luilemm v Marrm. 20 Corn Svpp 371, 135 A 2d 600 (Super Ct 19571 
Reoka b S e n m  3 Con" Cn Ct 374. 214 A.2d 843 119651. 

District of CoIumbis-See Baleman Y Crim 34 A.2d 287 ID C 19431 
Florida--See Gmen v Gaadwd 80 So 2d 701 lFla 19651 ldthoush nenerallv B 

2d 689 lF1;'Dist CL. App 19721 lfindmg hsufflclent to &e B came of action a 
camplaint which f d e d  t o  allege parental negLgsnce prmr simllar msconducf by 
the child. or B causal relationship belween the parents' fdure CD exercm 
appropriate disciplme and the damage done by the ehlldl Seabrook v Taylor, 199 
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merely for leaving the dangerous inatrurnentality accessible to the 

So. 2d 316 lFia Dirt. Ct. App.1 ifmdmg that The puo8tion of whether placing a 
loaded pmtd where a 14.year-aid son hsd wmss to it during timer af uniivperviaed 
ac tmty  rendered the parents liable for injuries inficted by the a m  on h a  
p iamater  was epproppnate for wmidersfmn by the j~ ry l ,  C P ? ~  denied, 204 So. 2d 
331 1Fia. 19611: Bullock v Armstrang, 130 So 2d 478 !Fin. Dint Ct. App. 19661. 
Georgla-See Hill V. Morrimn. 160 Ga App 151. 286 S.E.2d 461 119811: Muse V. 
Ozmmt, 152 Ga App. 696. 264 S.E.2d 326 119801, Huirey Y. Hightower, 44 Ga 
App. 465. 161 S E .  664 119311 ifmdmg that B father should not be heid irable for 
kmfe wound8 mteationaliy mllxted by ius a m  on piaultiff. notwithitandmg that 
the i q ~ n e s  were inf!ictsd with B knife gwen to the eon by his f l h s r ,  a b w d  B 
shawmg enhar that the boy's reekleas indifference LO the rights of other8 shovid 
have put the fsther on notice that  the child would engage m rveh a erirmnd and 
intentional use of the knife 07 that pinntifPs injuries were Lrneeabie t o  any 
negligence on the part of the facheri. 
Illinaia-See Revtbord V. E h m .  i90 F.2d 533 17th Cir 19611 (applying I h o i s  
iawl, modified, 197 F.2d 323 17th Cir 19621. 

Kansas-See Capps Y Carpenter. 119 Kan 462 263 P. 6 5 6  119301 lcourt's decision 
as to defendant father's l iahhty for q u r i s s  Liuitavled by pisinriff when 
defendant's son lntsnliondy *hot piunldf ~n the eye uith an au g-m m whxh 8 
peliet was loaded turned upon whether the son had B malignant Cipmition meh 
that he would lilreiy shoot same plsymale and whelher his father knew. or from 
the facts should have known. that  the son had such B dapoemoni. 
Massaehusetrs-Sea Oudiewskl V. Stempiesky. 263 Yars. 103, 160 N.E. 334 
119281 idefendanl parents were heid Xabie for mjuries austslned by B 10.year.oid 
bay when their 1%-year-old SO" ihoi tho boy in tha eye with B pellet propalied by 
an au gun where the p'enta had ~ c l u a l  knowledge that then son had wed the BY 
a n  indmenminsteiv and misehievouslv to b d v  other cNdre3 .  . .  
Mich>gan--See Monmg Y Aifono, 400 Mieh 425 254 N.W.2d 169 !19171. 
Minnesota-See RepuhLc Vanguard ins. Co. Y Buehl. 296 Ymn 327. 204 Y.W 2d 
426 119131. 

Sorfh Caroha-See Anderson V. Butler, 264 N C 123, 202 S.E.2d 585 119741, 
S m r h  v Simpaon. 260 6 .C 601, 133 S.E.2d 474 119631: Lane v Charhm.  251 
N C  400, 111 S.E.2d 596 119381 (where there wa$ evidence of noflee to the 
defendant mother of prior D C C B B L O ~ P  on whieh her 6on had 8hm BT people. the court 
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child. but such accessibihty does not always m o u n t  to  ne& 
gence.66 

held the morhsr llabie for d o v m g  her nine-year-old son LO keeo an ur rifle, ~n IO 

domg she breached her irgd duty to exercise reasonable care ti prohibit roatncf .  
or 1upen1se tho son J use 01 the rifle and she remanably should have faresen Lhal 
her son in his unreitricled use of the rifle, W B I  hkdy to use the rifle YI such a 
manner 89 t o  rnfici iniur>! Honea Y Bradford. 39 h.C App. 652. 211 SE.2d  720 
119791 

Oregon-See Gotsett V. Van Egmond 176 Or 134 156 P 2d 304 119151 
Pennayl\,anla-Sss Mendaia v Samboi 166 Pa Super 361. 71 A 2d 827 119501 

Rhode Island-Sea Sdmhury Crudale 41 R I 33, 102 .A 731 119181 
Saurh C a r o h - S e e  Howell \ Hawston 261 S C  292 199 S E 2 d  766 119731 
ifinding the question 01 parental liah%ty lor mjune3 sustained by B "me-year old 
when defendants 1l.yer.old m n  shot him in the eye with an mu nfle to be 
appmprmte for  resolution by the iur) ahsre the parenfa pernutted thew son t o  
have mwperuised porressmn of the gun and where 'hey were aware rhsl rhen a m  
powssed an aggrtis~ve and malicmur driposinon! 
South Dakota-See Johnson Y Gbdden 11 S D  237 16 6W 933 118961 Ifinding 
the father Lsbk for iniunes resulfmg lrom h u  13-year.old mn.8 use of a ahofgun 
where the father not only eaunrenaneed his son's recklerr and carelear use af the 
gun but setuall) encouraged the eontinuaim of such conduct1 
Texas-Ssr Mood\, v Clark. 266 S Q 2d 907 1Tex. Ciu. ADD 19541 
Vermont-See Oigusra \ Rosselat, 110 Yf 113, 3 A2d 538 119391 [holding thac 
nofwthrfanding the coMnon.iaw mle against parental !iabhLy for the aefi of 
minor children. a narent may be evdfv 01 actionable neehence in enfmmm , I .  I I  

firearms or making them secessible t o  minor children who lack the C B P ~ C I I Y  to use 

Fiorida-See Seabrook Y Taylor 199 So 2d 315 1Fla Dlst CL App! lwhere 
defendants' 14-yeu-old son shot minors with B pistol dafandanti kept m an 
unlocked closet accessible to iherr ion. who h e w  of the gun's locsfinn the courr 
laund that m y  i i sb i ty  based npon the parent's farlure tu exercise due care under 
the c v ~ u m i i a n c e 8  18s a questlon properly rubmtted Lo the iury!. csr l  denbod, 204 
So 2d 331 1Fia 19671 
Louiriana-Ssr Marionneaux V. Bmgier 36 La Ann 13 119831 lgun Fved m clty 
street!, M d h s  Y Blase, 37 La Ann 92 118861 [finding the defendant father bsble 
for injuries whxh  hrs su-yearold son caused by frrmg B roman candle st a crowd 
of chddren, notwrthsfanding the chddr tender age and the father'! absence from 
the home at  the Lime of the mcidentl. Po& Y Trinlty Universal l n r  Co ,  115 So 
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The majority of the courts considering this issue have held that 
it is parental negligence to permit an inexperienced or irresponsi. 
ble child to have a dangerous gun or to leave a gun in a place 

2d 399 [La. CT ADD 19591 lwhere the evidence ahawved that the _nor was clearlv 

that  dumsge rmght m u l l ,  Pldhps v D'Armco 21 So. 2a 748 (La Ct 
IpeUef gun), Wrlght Y Petty, 7 La App 584 119271 (pellet gun shot m 

App. 19451 
Cl fy  rlmet, 

~~ 

Mis~~ssippi-Sre Tsfum Y Lance. 238 hfiss 156, 117 So 2d 795 119601 (parents 
held not iiable for miuries inmeted by Lher sewn-year-old son with B pellet gun 
where Lhe father had emphatically admonished the m n  not t o  use the rifle without 
mpewiaon and where the parents could not have foreseen that the child would be 
inadvertently left done in the house or that the child would find the ammumtion 
wiuch w w  hidden m the father Q dreirei  drawer1 
New Jersey-See MBLzLLL~ Y. Selger, 13 S J. 298, 99 A 2d 417 119631 ipermitling 
the jury co derermvle bath the defendant mother's neghgence I" having a shotgun 
and ah& in her house and whether. BO B result of the mother's neglrgence. the 
ion's conduct in macharging the ahofgun at  plmfiff  was reasonable conduct for a 
child of ius age1 

Neu York-Ssp FreUesen Y. Colburn. 158 MBC. 254, 281 Y Y . 5  471 119351 
ldefendanf father held not habb when his 16.yewold son shot a nelghbda dog 
where the fslher stared the shotgun and mmnni t im m two hfferenf places. had 
no knowledge of the mcident, and was no way neghgent with reipeei to the 
meidenti. 
Pennsylvania-See Fleming V. KranLr. 260 Pa. 428. 103 A 831 119181 lfmdmg B 
farher not iiable for minor 1niuries t o  the v i e t s s  eye nuttuned rhen  ius 
ru-yewold 80" shot B match stem at the W C L M  with ius toy 811 gun. where the 
father's neghgence amounted only to pernutting h a  immaruie and inexperienced 
son to p~aae is  such B plaything1 

Tennesse-Ssa Prster V. Burna, 525 SW.2d 846 ITenn. CL App 19751 ,where the 
molher had truned her 13-year-ald BO" m handUng f x e m s  and d o r e d  him free 
BCCCJS to a shotgun for hunting purporei. and the m n  thought the gun WBJ 
unloaded lust prior to accidentally shooting and h u n g  hlr 14-year-old friend Lhe 
Questmn af the mother's neghgent entrustment of a dangerous motrumencity 
WBB found appropriate for the jury's considerelion). 
Wlsconlin-Sar G d s c  V. Chnstiansan. 13 Rir 2d 31. 108 .U W2d 191 119611 
lfmdmg neghgeoce where a father purchsaed an air gun for his 10-year-old son 
instructed ium t o  use IC only in the basement and never to point IL B L  myone. but 
left the gun accessible in an open cabinet and permfed  h a  son t o  YQI IC wlthout 
adult euperuismn, B pisymafe was shot while rho children were playmg w t h  the 
gun m the basement1 Sieberl Y Morns. 252 Air 160 32 S W 2 d  239 119181 
iwhsrs the mother had no expert knowledge of bowl and arrows and It appeared 
that her chlldren were requued Lo reek eovir before her $0" shaf arrow8 rnra the 
m. the macher was held not liable for mjury to a l0-year.old boy who had faken 
eowr but atuek i s  head o m  of the garage and was struck m the eye):  Taylor r. 
SeU. 120 Wm 32, 97 K.W 488 118031 (where plainllfi'a son WBI kdhd by a shot 
whch defmdmCr seven.year-ald son discharged from a .22 caliber rifle. the 
defendant father was found nac negligent where the father had mvsn the gun to 
ius I%ysar.old ion for us8 m huntmg, where che muen-year-old m n  was pernutted 
to carry the nfle unloaded on hunting exeur~ions. and where nether of the3e 
p'BcIIcls Wag U""S"dl 
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where it is foreseeable that it may come into the hands of such a 
child.6' Addrimally, some courts have specifically found parents 
liable for failing to remove a gun from a child's possessmn when 

"Colorado--See Dickeni v Bunham. 69 Colo 349. 194 P 356 119201 
Kentucky-See Meets Y McDaweU. 110 K) 926, 62 S R  1013 119011 lfmding 
~pprapriale n cause of sction agnnst Lho defendant father of B feeble.mmdsd ehdd 
who Oemlfsd  the e N d  to D O J S ~ S ~  a rrfle and uho SSYS fhs chlld mtoxicatine 
!quat, where the chdd woundad plnntiff's son whlle lnioxmredi 
Louisiana-See Sutfan v Champagne. 141 La 469, 75 Sa 209 119171 iHhere B 
"me-yew-old boy was kllled by B .22  caliber rifle the court found B d i d  CWJB of 
act ion sgainsl the pwenta of both the boy who shot the rifle and the boy who 
pravided the rifle The court addiliondy found. harever,  Chat the parents of the 
bay who shot the rifle could recover then p ~ i t m n  af the judgment against the 
psvenfr of the bay who provided the rifle because YI dow ing  their son access to 
the rifle chase parema w i e  Lahie as fhaugh they. and not their 14-yew-old son. 
had handed the rifie co the inexperienced youth who shot the deceased chiid 
Under such cucumscances, the court found that these pwenir thereby assumed 
the risks mcldenld ro fheu son'$ mexperience and isek of i l a U  ~n handhng the 
dangerous rnsimment I. 

.Marssehuselfr--See Solka Y Dlugosz. 293 Yaas 419. 200 ti€. 554 119361. Saura 
V. Irame. 219 M a i i  273 .  106 S.E 998 119141 ifindmg that a father IS negligent m 
allowing hia son to have gun and mmunition uhen the son 1s not fit to be 
entrusted with such dangerous artrelea. and fmding that the mn.3 negligent 01 
wronghi use of the gun should have been faresen and guarded agslnst by the 
father. the court held that under such ~ w ~ u m ~ f a n c e i  the father could be held hable 
for the natural cansequences foliowing daeeily from such neghgence!. 
Mxhigan-Sre May I Govlding, 365 Mich 143, 111 K P 2d 862 119611 lholding 
that whether parents were negligent m giving a ~emi-automanc nile to B 
mentally-111 15 year-aid son was a gveifion far the Iuryi. 
Mumesofa--See Kunds Y Briarcornbe Farm C o .  149 M m n  206. 163 S.U'. 134 
119211 
Mlssoun-See Charlfon v Jackson. 183 Ma App 613 161 S U  670 119141 
New Jersey-Ser Stwifmg V. Hawk 5 6  6 J. Super. 366. lE3 A 2 d  339 119591 lfhe 
parent4 were found hable where Chey permitted their 15.yewold daughter who 
had no t r m n i  m the use of s m d  arms other than one visit 10 the fhnz rane~ co 
handle avromaiie r e w l w s  and t o  sleep I" n r m m  where B loaded gun ;ai kapt ~n 
an vllacked deek!. n u ' d  on other  grounds. 32 S J 8 7 ,  159 A 2d 385 119601 
New Yexleo-See Orfega v \Iontoy8 97 :IM 169 637 P 2 d  641 119811 lholding 
the father hable for damages caused when h a  m n  $hat the wcrim m the eye uilh 
B pellet gun where the son had pmwausiy threacened to shoot the victim and had 
pointed the gun ac the v~c i im before shooting him and where the son's act waa 
w d h i  and maLemvr wmhm the meaning of B m f u f e  p 'o~ibng for  parental 
rerpannhdiry. despm the fact chat the son UBQ only erght years old st the time of 
the mcidenll 
New York-See Liehtenrhal b Gau,oski 44 A.D2d 711. 351 h.Y.S.2d 267 ,19141 
lfmdmg B Cause of action BgOnaf the parent for nlghgsntiy DnlrYstlng B @et gun 
to B son where the parent knee af the ron'e pmpensifm to use the gun 
dangerously and where the parent fnied t o  properly insfmcf the son m ths gun Q 
usel, K u c W  Y Feuer. 239 A D  338. 267 N Y S 258 119331, mild 264 U.Y 542. 
191 ti .E.  5 5 5  119341 
North Carolina--See Brirlrnghm v Sradiem. 151 N C 299 66 S E. 128 119091 
lftndmg defendant neghgent ~n p ~ r m t i m g  her l lyear-aid 30" to handle piscois 
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the child is found with the gun.eO The courts in several States. 
however, have held that merely permitting a minor to have a gun, 
or access thereto, does not make the parents liable for injuries 
inflicted by the minor with the gun.68 

that were left on che m u n m  of her pamahop and Eondequently f m b g  her iiabie 
in damages to plaintiff. who was shot by the son when piavltrff entered the stme 
to p ~ w n  hls wacchl. 
North Dalrota-Se~ Olson v Hemshy. 48 N D. 778, 187 N.W 147 119221. 

Oiilahoma-See Harr Y Lewula. 187 Okia. 394. 103 P 2d 85 119401 
Pennayivania-Sir Kuhns v Brugger. 890 Pe 331, 135 A 2d 396 119671 Ijn an 
action agonsr the grandfather af B 12-year.aid bay for " 1 ~ ~ s  susravled by the 
boy's 12-year-old C O Y P ~  when the boy shot him with a .22 caliber r i f le  obtained 
from an unlocked dresser drawsr YI che mandfather B bcdrmm the court held that 

Akhibdd v Jewell 70 Pa Super. 247 118181: Guerrs V. Hiduk, 16 Pa. D. & C. 
417 11 Wash. Ca. 121 119301 Ifindmg the father liable for knowingly permttmg his 
iMll~ture 12-ysar-old m n  to posseas and use B 22 caliber rifle where the (/on shoi 
m d  U e d  a seven-year-old boy1 
Rhode Island-Srr Salisbury v Crudale. 41 R I 33, 102 A 731 119181 [where 
defendant, havmg broken the sto& of B loaded rifle, threw it under lus bed, the 
place from uhich hls I2.year.old chdd mbmguentiy obtained the gun. the court 
found the question of defendant's mghgmm m iearmg the loaded gun m such an 
accessible place LO he a p p m p m ~ e  for jury coniidemfm with respect LO piavlbfri  
resuiting injvriesi 
Sourh Dalrota-See Jahnion Y GLdden. 11 S.D 237, 76 N.W 933 118881 
Vermont-See Glgvere V. Rosseiot. 110 Vt 173. 3 A.2d 638 119381 Iin an action 
Bgavlst B fsther m recwei damsges for a fa td  ahoatmg, the court rejected 
defendant's c i m  that he could not be heid iiabie for the torts of hlr children The 
 COW^ found, rather. that the father w88 guilty of actionable negligence when he 
made B firearm accessible tu a mnor  ehdd who lacked che capacity t o  "ne it 
QroDeri" 1 . .  
U'llcansm-See Pawl& Y Mayer 266 Wis 66. 62 N.W.21 572 118641: Hoveraon Y 
Faker, 60 Wis 511, 18 X.W 382 118841 But sea Taylor v Seil, 120 Wis. 32, 87 
N W 198 119051 

"hlassachuaetts-See Guhiewski Y Stempiesky 268 Mesa 105, 160 N.E. 334 
119281. 

Mlssaurr--See Basseft Y Rdey. 131 hlo. App. 676. 111 S.W. 596 ,19081 

New York-Srr KuchU v Fsuer. 239 A D .  338, 267 K Y S 266 118351. oird,  261 
K Y 542, 191 N E  655 118341, 
R h d e  Idand-Sse Shrbury Y Crudde. 41 R I .  33 102 A. 731 118181. 
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In determining whether a parent is negligent in permitting a 
minor child to have a gun or access thereto. the courts have taken 
into consideration the parent's knowledge of the child's possession 

Marlin Y. Barrert  120 Cal App 2d 625 281 P 2 d  551 119531, Figone v Guisri. 43 
C d .  App 606 186 P 694 119191 
Cannecncuf-See Uood v Ohed 90 Conn. 497. 97 A 753 119161 Ifinding Lhe 
parents naf hable when their 16 -yea rdd  son Ihot another with B ihofgun because 
the clrum of parental mghgence was based suiely upon evidence chat the parents 
had entrusted their 80" with the ahocgunl 
Georgia-See Shaw \ Buice. 130 Ga. App 376. 201 S E Zd 793 11974!. Skeltan Y 

GambreU. 80 Ga App. 880, 51 SI 2d 694 119501 

Kansas-See Capps V. Carpenter 129 Kan. 462. 283 P 655 119301. 
Louiaana-Sse Dmgk Y Goodwm, 311 Sa 2d 921 [La Ct App! lhaiding the 
father of a boy who ioaned his rrfle to another not hable when hi8 (/on's friend 
mjvred a fhlrd person. absent evidence that the friend had miahandled that rifle or 
other rifles. where the father had inalructed hi8 m n  on the proper handling of guns 
and had placed re~sonable ~ S L I I C L I D ~ S  on his mn.3 use of @nil. uni irfured 314 
Sa 2d 738 ILs 19751 
Marsachu$elfr-Ser Sorhn Y Connolly 336 Mass 653 146 Y E  2d 663 119671 
Iholdmg &he parents not habie when then 14-year-old ion mjured the eye of B 

playmate wrth m u gun where the pa renu  had rnstructed their $0" LO use rhe 
gun only for target practice m the yard under parental iupervision and Lhe parents 
had no reason LO suspect that  the child r o v l d  not comply with these reifri~timsi 

MmnesoLa-S~r Ciarme v Addison, 182 M m n  310. 234 Y W  295 119311 lhoiding a 
father who furnished a 19-yem-old m n  with a pmtol not hahie were the father had 
no knowledge that.  because of youth. mental deficmc).  recklessness, or other 
cause, it was unsafe to entrust  the son with rhe pistail 
Yiisauri-Sre Baiielf  v Riley, 131 Mo App 676 111 S U  596 I19081 Inhere Lhe 
widenee entabliahed chat a father saw hra 17-year-old SOD with s gun and aiked 
him what he was going to do. t o  whch  the son rephed that he was going to  scare 
a dog. and rho father then wslked away from the m n  and was noc m the sons  
presence when the son subsequently krlled pirunriff B dog, the court held that the 
father WBQ not liable for his m n  s act1 But sea Charlton Y Jackion. 163 Ma App 
613. 167 S.W 610 119141 lfmdmg the defendant father liable *hire his son had 
p m t d  che gun a t  pivnfiff and had been reprrmanded by hli fsthsr shortly before 
the incident resulting m q~') t o  plvnfiffl 
\ea Yewca-Sri Lopez Y. Chewiwie 51 U.M I21 166 P.Zd 512 ,19471 (absent 
parenid knowledge that B minor c u d  was indiscreet or reckless m the handling of 
firearms. the mire keeping of a lasded gun an the premises and leaving such chdd 
alone there did not make the parent liable for an injury infliehsd by the ch id  Kith 
the p n l  

New York-See Conle) Y Long. 21 4lue 2d 759  192 4 Y S 2d 203 ISUP Cr 19591 
(merely placing a gun in the hands of B chlld uho possessed B hunring beenss and 
who had been sehoaled m the YQD of firearms does not emstitute neghgence on the 
part  af the parenla since they *ere anniled to B Q S Y ~ ~  that  it w8s safe io perm>l 
him t o  Y Q ~  the gun1 
North Caralula-See Lane v Chatham. 261 S .C  400 111 S E 2 d  598 119691 
ihaldrnp tha t  ~arents  are nat liable merely for mvmg rhelr son an 811 rlflel. 

~~ . .  
North D&ora-Ses Peterson %, Rude, 146 N U'Zd 556 1 S D  19661 [where the 
father was not present r h e n  his 11-year-oid ion accidentally infirefed injuries with 
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or prior use of the gun;7o the experience.?' disposition,'2 and age 

an ur rifle ius father had given him, Che court found the father not hable abient a 
showrng that his son had wed rho rifle m B dangerous manner and that the farher 
was aware of such nighgent m e !  

South Dakota--See Johnson, Ghdden. 11 S D 237, 76 N R. 933 118981 
Wiscaniin-ssa Treptow v Ruiledt. 254 Va E34, 36 N W2d 631 119491 !when B 

hvnter died from shots flred by defendanr's son, the father was held not liable for 
negligently f&ng TO take p i e ~ ~ u f m n ~  to prevent the son from iniuring others 
where the ion had been eomrmtted Lo a msnlal hospitd at inarvde  of ssverd 
years bur had been released by sutharifies rn each instance after short periods of 
confmemenL, had worked for the father for years and had erhtbited no homicidal 
tendencies, wna an expenenced and rkdifd hunter, and had hunted for yearn 
without an accident]. Taylor V. Sell 120 Uk 32, 97 N U  493 11U031 But see 
Hoverron v Poker. 60 Wis E l l ,  19 S U '  382 118841 

Xanbas-Seo Capps Y Carpenter, 129 Kan 462. 283 P 655 119301. 

Massachusetts--Sa# Gu&iewdd V. Stampleshy. 263 Mesa. 103, 160 N.E. 334 
119281 lfindmg the defendant parents hsble when their Isyear-oid son shot the 
vietvn with an 811 gun. inluring the victim's eye. because the boy had p r e v m ~ d y  
used the gun careiessiy VI h a  yard and the parents were therefore chargeable with 
knowledge of the boy's prior careless use of the gun1 
Souih Dakota-&< Johnson v Glidden. I1 S.D 237. 76 N.W 933 118981 
ldefendant father was held liable far mjunei resulting from h a  son I mischievous 
use of a gun m light of evidsnce thac defendant knew that hs ion habitually wed 
the gun which defendant had glmn him in B dangerous manner but nmethelese 
pernutted the m n  co continue in rLs mum of mction! 
Tennessee-&# Higheaw v Creech, 17 Tenn App 6 7 3 ,  69 S.R.2d 249 119331. 

T~exas-Ser Ritrer Y Thibodeaux. 41 S W  492 ITex Cw App 13911 lfmding the 
defendant father not habie where defendant Q son wounded plaintrff with an BLI 
gun that he had borrowed from B neighbor and the widence estahhshed that 
defendant dld nol mrmf his son LO have or to  w e  B mnl 
Winconsm-See Pawlah Y Mayer. 266 WIS 6 3  62 S W 2d 6 7 2  !1954! lfrndrng the 
defendant falher not habis for rnjnrles t o  another ehdds eye when def8ndanl.i 
18-yeardd son shot the child with an BLI gun, where the father had taken the gmn 
from hls son and hidden it m the a m c  upon receipt of a eomplaini mgardmg the 
son's careless use of the rifle and where the father had n~ reason Lo believe that 
hili son had rerrieved the wn or would use if to miwe another1 

'Kansas-See Parman V. L e m o n  119 Kan 323. 244 P. 227 119251 lwhere it 
appeared that defendant Q ran waa rheovghly f a d a r  with the UBB care. and 
handhng af shotguns and rifles the court found that the father was not neghgent 
in enrrusfing thB gun m hi son on the oceaaion on which plaintiff was injursdi. 
Massachusetts--See SabatinelU v Butler, 363 Mass 665,  296 X.E.2d 190 118'731 
ifrnding B farher not hable for miuriea mfhcted by his son where the  PO^ was 20 
years old, an Army ueteIan. an erpsriancrd hunter and where the father was 
unaware of orher vialent a e i ~  eommirred by the mni. 
Mlchigan-See Klap v Vanden Bar, 263 Mich. 27. 248 N.W 638 119331 ifinding 
the father of an 16-year-old boy not habis for the desfh of p lmt i f f s  12-yeardd 
son reauhmg from the 18-year-old bay's discharge of 8 double-barreled rifle where 
n sppeared rhsl the ion was rhorovghiy famhar with the use and mschanism of 
the a n  and had two w a r s '  emerience in the use thereon. . .  
Oregon-Soe Herndobler Y Rlppen. 75 Or 22. 146 P 140 119151 ifrnding the 
defendant parents not hable for lwunes Suatmed by the 16-year-old vielim when 
defendanr's 16-yew-old 80" discharged his .32 c h h e r  rifle whde clemmg It. where 
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of the the type of gun involved74 and, m accessibility 
cases, the place where the gun is kept.76 

the evidence indicated that the BO" was familiar with the use of firearms and had 
owned and used B rifle since the age af mne and rhere the parents had not 
partleipared m the eef9 of Khich plantiff eompialnedl 

'California-Sar Martin % Barretf 120 Cd.  App 2d 625. 261 P.2d 661 119631 
lfindrng no cause of B C L ~  Bgnnst the father when hm 12-year.old son Inlured 
another chid by shooting him in the eye with an ax rifle because i t  W B ~  alleged 
neither that the farher knew that ofher children were ~n the yard u h m  his 10" 
used the gun nor that the father knew rhaf the son had prevmusly used the gun in 
a Careleas rnmnBrl 

Georgla--See Skcllan v GambreU 60 G a  App 660.  57 S E.2d 694 119601 [where 
drfmdanvi l4.year.old son shar and kded the victim uich a 36 caliber pmol,  the 
court found that the parent's knowledge that then ion had p m t e d  the p~arol at 
olhers a few days prmr t o  Lha shooling was insufficient fa place rha parents on 
norice that  their son would commil che criminal offense of murder or  manslaugh- 
ter, 
Kansas-Srs Capps v Carpenter 129 Kan 462, 263 P 666 119301 lm an ~ c t m n  
~ g m n s l  rhe father of an eight-yearold r h o  shoL the seven-year-old plnnl~ff ~n the 
eye w t h  B peliet gun *'here the e ~ m p l n n f  alleged fhsl  the son had B IICIOYS 

d l ~ p o s ~ h o n  and Lhu rha father was aware of thli  fael. the C O Y I ~  found rhar the 
father could not be held Uabie uniess these facrr were prawn since m the absence 
of such proof there RBI no evldenee of parental negligence m diowmg the son LO 
have such B gun1 
Michigan-Srr May Y Gouldmg, 365 Mlrch. 113. 111 S W Z d  662 119611 Where 
p~yents  left accessible to then mentally d i&yeardd  Q O ~  a rifle and sererd 
hundred rounds of smmunmon, norwithscanding that the chdd had been eornmf- 
ted t o  B state mst~tutmn for the mentally dl and. after h a  release, had been 
belhgerent, ? L ~ Y J .  and ~ g s e r i i v e  the court found Lhaf the question of psrentd 
neshginee WBQ properly submitted Lo the iuryl 
Miisaun-Se# Charlron Y Jackson 163 hla App 613 167 SW. 670 119111 luhere 
defendant's 13-year-old son W B Q  permitted t o  have a sholgvn and the evidence 
mmeatsd that the boy was indiscreet and reckless and that shortly before the 
lncldent resultmg m p i w h i r s  mluriei the son had pointed the gun at plaintiff and 
had been reprmanded by his father, the court found the father hsble. mcing that 
d B fsihsr k n o w  that his mdircreer minor ED" E using a firearm m a care im 
negirgenl mane* 30 as to endanger ochers, it II  the father's duty IO interpose 
~arenfa l  authority to prevenr such iniuiyl 

Miisaun-Se# Charlron Y Jackson 163 hla App 613 167 SW. 670 119111 luhere 
defendant's 13-year-old son W B Q  permitted t o  have a sholgvn and the evidence 
mmeatsd that the boy was indiscreet and reckless and that shortly before the 
lncldent resultmg m p i w h i r s  mluriei the son had pointed the gun at plaintiff and 
had been reprmanded by his father, the court found the father hsble. mcing that 
d B fsihsr k n o w  that his mdircreer minor ED" E using a firearm m a care im 
negirgenl mane* 30 as to endanger ochers, it II  the father's duty IO interpose 
~arenfa l  authority to prevenr such iniuiyl 

South Caralma--See Howell Y Hnrrton. 261 S C  292, 199 S E 2 d  766 119131 
lwhere the evidence indicated that the child enfrusred with an or rifle had B 
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Evidence that a parent has left a loaded gun in a place 
accessible to B child too immature or indiscreet to exercise the 
required care in the control of such an instrument, and that the 
parent knew ot should have k n o w  that  the child had such acce83, 
raises a jury question as to  the parent's respaasibility far injuries 
inflicted by the child.'8 This may dso be true with respect to m 

West Yirmnis-Sie Marracch Y. Sea". 126 W. VB 490. 29 S.E 2d 12 119441 
lfmdrog Chst the parenrs were prop& cherged wlfh negbgsnee when they 
envvstsd fhelr four.ym.oid son with an en gun whlfh they knew TO be B harmful 
and dangerous mstmmentSLry m then son's hands because of hs extieme youth 
and mabhiy to 8xercme judgment. care. and dlscretmn rn the rifle'$ usel. 

'Kansas-Ssr Parman Y Lemmon, 119 Kan 323 244 P 221 119251 !holding that 
the language ''01 other dangerous weapon" BI used in a 8Iatuto rdatmg t o  the 
h m s h g  of weapona to minors &d not include B shotgun). 

Pennsylvama-See Guerra Y. Hiduk. 16 Pa. D. & C. 417, 11 Wash. Co 121 !19301 
!fm&ng the father hsble when hi 12.yeer.old son shot and w e d  B seven.year.old 
boy wnfh B .22 e h k r  nfle, where the court fovnd that the r~f le  was cspable of 
T d m g  the hfe of a person at B w b s t m t i d  &stance and should therefore bp 
canridered 8 dangerous firearm). 

'Califorma-See Reida v Lund. 18 C d  App 3d 698, 86 Cd. Rprr. 102 119711 
lfindmg the question of parental Babery for neghgently safeguardmg B dangerour 
weapon appropriate for the iury where a 16-year-old boy toot his father's d t a r y  
nfle and Its tdeacopx sight to rho top of a hill and fired upon cars  passing on the 
highway below. &g three peaple and senaudy vaunding others, in Lght of 
evidence that the son knew the lmarion of two keys to the locked cabinet m wheh 
the WBBDOD w8a keofl. 

Gemma-See Glean V. Srmth. 113 Ga. App 111. 156 S E 2d 507 11967) Ifinding 
that it was for the jury to consider whether defendant was negnpnt in *aping B 
loaded pmtol m the top drawer of n child-sued bureau m the playroom1 
Ksntuekr-S== Spivey Y Shsder. 514 S W 2 d  667 1Ky. 19741 lfmdmg that whether 
placing a loaded pistol m B locked gun cas1 m i  B de- giass smdow and 18amg 
the key on tap was B sufficient preeeufmn where children were unattended m the 
house was B weation for the IYNI. . .  
North Carohna-Ser Brittlngham v Stadsm. 161 K.C. 299 66 S.E. 128 !I9091 
Ifinding defendant mgligmi in permittmg her 12.ye~~.oId eon to handle pmtoh 
that  were carelessly left on the eounler of her pamshopi 
Oregon-Sea Thomas v Inman. 262 Or. 279. 578 P.2d 399 11978) !where the father 
kept B loaded shotgun in the home because of an attempted burglary but 
attempred to conceal the gun from h a  chrldren by hidmg the gun m a bedroom 
and mstmetrng the chridren not t o  m e r  that r a m .  the court found that the 
Question of the farher's negligence was appropnate for the iury's consideration in 
a wrongful death B C L L O ~  m u l t m g  from the 1l.year-old ann's use of the B ~ I I  

Pennsylvania-See Mendola v Sambal, is6 Pa. Super. 351, 71 AZd 827 119501 
!holding the father of an 11-year-old boy hable for injvriea mficted by the boy 
u a h  B .22 esliber rifle which the father had left loaded behind B dmrl 
Rhode Island-See Salisbury Y Crudde, 41 R.1 33. 102 A. 731 l l Y i B l  Idefendant's 
nsghgence was B p y  qwsnon  where defendanrs 12-year-old chdd o b t h e d  the 
loaded rifle from under defendant's bed. where the defendant had thrown the gun 
after he broke Lhe ataekl. 

.6Flonda--Sss Ssabrook V. Taylor. 199 So 2d 316 IFla. Diel. Ct  App l Ifinding 
that it was for the iury to de ls rune  wherher placmg B loaded pistol where a 
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unloaded gun if ammunition is also accessible to  the child." Even 
if a &en instrument is not inherently dmgerOu6 (e.& an air 

14.year.old son had access t o  ~r during time3 of unsupervried activity rendered che 
parents h b l e  for miurles vlilicced by rhe ion an ius plsymacesl. ceif denied. 204 
So 2d 331 lFla 15611 

Georgis-See Glean 7 Smth 116 Ga App 111 156 S E 2d 607 115671 ifinding 
that B loaded pisrol ~n The hands of a mnoi  chdd too young LO understand i t s  
nature IQ B dangerous nnrtrumenr&f>l 
Kentucky-See Spivey V. Sheeler. 514 S Q2d 667 IKy 19741 lfrnding that II UBS 
for the j u r y  fa deterrmne whether piacing a loaded p~stol m a locked gun ease wlih 
B clear d8sa windou and leaiine the kev on LOD was a suflmenc ~ r s c ~ u t m n  *here 
chddrehwere unattended m t h s k s e i  . 
New Jersey-Sre Stoelcmg v Hauck. 56 N J. Super. 366. 153 A2d 335 115551 lrhe 
parems were found Uable where they permrtted therr 15-year-old daughter. who 
had no training in &he use of small arms other than m e  wsif t o  the firing range t o  
handle automaw ~ e v o l ~ e r ~  and t o  sleep in a room where a loaded gun was kept ~n 
an unlocked deaki rei  d on athrr grounds 32 h J 37 I 5 9  A.2d 365 119601 
Per !&deo--Sre Lolie2 Y Chewiuia. 51 6 M  121 186 P 2 d  512 119471 Iholdma 

. .  
by the-child r i t h  the gun1 

Pennsylvma-See Mandala ,,. Sambol. 166 Pa Super. 361. 71 AZd 627 119501 
Iholmng the father of an Il .yeardd boy habie for ~njunes inflicted by the boy 
m l h  a 22 eahbsz rrne whxh the father had left loaded behmd B door1 
Rhode Idand-Sea SaLsbury % Crudaie. 41 R.1 33 102 A. 731 119161 lwhere 
defendant having broken rho stock of a loaded rifle c h r w  i t  under his bed. the 
place from which his I2-)ear-ald chdd aubsequentiy abtnned the gun. the court 
found the quesrion of defendant 8 neghgence in leaving the loaded gun such an 
sceesrible place i o  be ~ppropriare for jury eonsideration r i t h  respect t o  plnnriff Q 
r*S"ltmg Inj""esl 

Arkansas-Ser W'dhams Y Dsvidion 241 4rk 655,  409 SA 2d 311 115661 
lfmding that 8 iury quesnon arose BJ t o  the father's neghgence m leaving an 
unloaded oeUef nun and ammumc~on m B closer from which his ehlldren took It . I  
wrthavr permission and injured a plavmatel 
Cshforms-Ser Reida \ Lvnd 18 Cd App 3d 698. 96 Cal Rplr. 102 119711 
!where defsndanrr 16-year-old son kllled three paopie the court found the quesrion 
of paren~d iiabllrty for negllgenrly deguardmg B dangerous weapon co be 
sppropnafs for the jury where che farhir kepi hls nfli and ~ t s  a m m u m f m  
together y1 the garage ~n B loeked cabinet and where che evidence indicsred chat 
the BO" knew the location of IWO keys Lo the locked cabinet ~n which rhs weapon 
W B S  kepi! 
Colorado-Smr Dickeni v Barnham. 69 Cola 349, 194 P 356 115201 Ifinding che 
defendant father liabls far m j w m  csuied by his eight.ysar-old 80" where chi 
father had dowed his 14 year-old son LO purchase and c m  far a high-powered 
repealing rifle but had not inquired mco how or uhere the rifle and ammunirion 
WIB kept. and Lhe younger son gained access t o  bath the gun and rhe 
ammuniflonl 

Masiaehusefrs-See Sojka Y Dlugosi. 253 Mass 415. 200 X E 664 119361 lfinding 
the defendant father liable rhen  his "me-year-old m n  ihm plaintiff where the 
father had left the unloaded rifle m the pantry and the rXk shib m the pmkel of 
B sueatel hung m the livlng rmml 
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gun), the parent may still be liable if the parent knows that the 
child's use of the instrument may make it dangerous.'s 

To reduce the subjectivity of determining parental liability in 
such eases, some courts have focused initially on whether the 
instrument itself constitutes a "dangerous instrumentality" rather 
than on the parental state of mind or the child's disposition or 
maturity level.'$ Other courts have found that parental violation 

New Jersey-See \laczdh V. Wger, 13 U J 296, 99 A 2d 417 119531 Ipermttmg 
the 1ury GO dstermms the defendant morher I neghgence m hsrmg B shotgun and 
shells in her howel. 
New York-Seo Napiearbki v Pickenng. 278 A D  466. 106 N Y.5 2d 28 119511 
lfmdvlg the defendant father not lisbie when his nme-year-old son obtained B .22  
cahber rifle from behind B board b e h d  ddsndant 's  bed. where the shell wbxh  the 
chdd rho$ was drrsimilar from t h w  wheh defendant kept hdden for use wlth the 
gun. smee there was no evidence a8 LO how the child obtainid the ammunition and 
the falher asserted that he had put the gun away unloaded three years prim TO the 
meidentl. motion denied. 303 N.Y. 905, 106 N.E 2d 492 119621: Frelleren V. Colbum. 
156 M i x  264,  281 N Y S 411 119361 [defendant fsfher held not liable when lus 
I&year-ald son shot a neighbor's dog m hght of evidence that Lhe father stored 
the shotgun and mmunition in two different places, had no knowledge of che 
meida t ,  and W B I  in no way "eghpnt with respect to the meidenti. 

.'M~chigan--Sr~ h'halen v Bennett. 4 Mich. App 81. 113 N W 2d 187 119661 llhe 
courc'a fmdmg thsf B peuec gun is not inherently danpraur  such char It was 
neghgence per QI t o  dm a young hay accem t o  the gum did not bar the court 9 
consideration of paremi  Uabihry for ~niur). caused by the waponl 
West Ylrgulla-Sas Mazzocch V. Seay 126 1% Va 490 29 S E.2d 1 2  119441 

'Connecticut-Ssr Jarboe Y Edwards, 26 Conn. Supp 360 223 A.2d 402 ISuper 
C t  19661 , p e n t r i n g  the jury Lo d e t e r m e  whether matches eanrtitvre B 
dangerow m~tmmentdry l .  Lvhilr v UeUi,  19 C a m  Svpp 322,  113 A 2 d  147 
[Super Ct. 19551 Ifindmg gaif clubs not inherently dangerousl. 
Kansas-See C a p p ~  v Carpenter. 129 Kan 462. 283 P 665 119301 lreeognvvlg thst  
au guns are not inherenfly dangerous and finding ChsC the determnatian as t o  the 
defendant-farher's bablLty for his son's use of an air gun ivrned upon whecher the 
son had B maLcious dirposicion and whether his fsther knew 01 should have k n o m  
chat rhe a m  had such a dnposrtmni. 

Louiaiana-See Phllhpr Y D A u c o .  21 So 2d 748 (La Ct App 1946i lfvldmg ax 
rifles mherentiy dangerous1 
Michigan-See Cbsddock Y Plummer, 88 hlieh. 22s. 60 N . k  136 118911 lfindmg 
that air rifles are no= IO mfrmscdly dangerous that It would be negligence LO grve 
one t~ B nme-yecold ehddl 
New York-See Young Y Ddidowici. 92 AD.2d 242 460 N Y.SPd 82 119831 
lfvlmng that a skslebaard LQ not a dangerous msfrumentl 
North Carohna-S~s Lane I, Chatham. 261 N C  400, 111 S E  2d 698 (19591 
lreeognlirng that j ~ r  rifles are not inherently dangerovs and hoidmg that parents 
are not liable merely for g ~ n g  them son an u nilel 
Oho-See U hite , Page. 106 U E 2d 652 IOho  Cc App 19601 lm an action 
agmst parenis for injuries summed by plantiff from an m o w ,  shot at h m  by 
their son the cmrr  rfsted that a bou and mmw used by an 11-yem-oid child eodd 
not be e lamf~ed sa B dsngerovs insIrumenrdityl. 

225 



MILITARY LAW REVIEW [ V d  115 

of statutory prohibitions regarding the accessibility of dangerous 
instrumentalities may constitute negligence per ae.80 The practi. 
t imer should note. however. that in such case8 my parental 
liability that the courts may impose is a consequence of the 
parent’s own negligence rather than vicarious responsibility far 
the act of the ehild.8’ This is particularly significant when the 
applicable state statute provides that liability under the statute 
does not preclude the imposition of liability under other statutes 
or the common law. 

E. PROXIMATE CAUSE 
Of course, even if the parent were negligent in permitting the 

child to have a dangerous instrument or in leaving such am 

. .  
U’est Yir-a-See M;uroechb v Seay 126 U Vs 490 29 S E 2 d  1 2  (19441 
ifindms ax rifler not inherently dangerous, 
Wisconsm-See Harris V. Cameran. 81 i t i s  239. 51 N W 437 118921 Ifinding that 
sir guns are not inherently dangeraurl But see Gtrlst , Chnsnanaon 13 R11 2d 
31. 10s N R . 2 d  194 119S11 i n o f u  that  ax mni are olseed m the 8ame atafutorv - .  
category as flrearmrl 

“Michigan-But See Whale” I Bennett. 4 !heh App 81. 143 N U 2d 797 119661 
lholdmg t h a r  a sralut~ pmhibifmg anyone under 21 years of age from using 01 
p ~ ~ r e r a m g  bpnng. gar, or ~ l r  pmpeued pellet guns is dveered toward the offending 
minors thernmlves and d-3 not create cwil habdirv on the  art of the parents of 
affrndersl 
S e w  York-See Svhvan > O’Ryan 206 Misc 212. 132 li Y S.2d 211 119841 lrhere 
the defendant f a rhe r s  son hsd been gi,en an ~ l r  gun by another. the facher / *as  
nonethelesr held liable for damages inflicted by rhe son hecsuie the father kner 
Lhaf his son was using the ~ l r  gun ~n r,olafmn of B ~LafuCe and permitted him t o  
do sol 
Ohio-See Taylor v Webater 12 Ohia Sf 2d 53,  231 N E  2d 670 119611 lhalding 
that t h e  molher of B l0-reu.old bo? violated B statute mohibitine the owner or 
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instrument accessible to the child. the parent would still not be 
liable unless the parent's negligence was the proximate cause of 
both the child's harmful act and plaintiffs consequential injury. 
Courts have routinely held, for example, that liability may not be 
predicated on the parent's failure to supervise more closely where 
such supervision would not have made the parent aware of the 
possibility of the child's tortious conducr.s* 

.'Arkansas--See Bieker V. Owens, 234 Ark 0 7 .  350 S W.2d 522 119611 lfmding B 
parenc'r mere knowledge of a chllds heedleas or v~cious di rpomon msufflemnt to 
mpoae BsblliIy on the parent wxh r e ~ p e ~ ~  to the chllds torfil 
Arums--So# Parions v Smthe),  100 A m  40, 604 P2d 1212 119731. 

Califorma-See EUis Y DAngelo 116 Cd.  App 2d 310. 253 P2d 676 110631. 

Colorado-See Dickens Y. Barnham, 60 Coio 349, 194 P. 356 i10201 !where the 
defendant father had d lovid  h a  14.year-old SO" EO purchase and care for a 
high-powered repestmg rifle but had not inqulred inco how or where the rifle and 
ammunition w e n  kept. and rhere defendant'. eight.year.old son gained m e s a  LO 
both che gun and the mmumlion, the fether's neghgenee m f&g to supervise 
the care of the gun W B Q  held the proxmete eauie of Y I I Y ~ P ~  inflicted wullh Lhe gun 
by Lhe younger s ~ n l .  
COMeCfiCut--Le Bveli Y Brooks, 28 Conn. Supp. 106. 261 A2d 183 iSuper Cr. 
19601 IfmCng that dfhovgh p a r ~ n r s  are responsible far erereieing conlrol O W  
their mylor chddren. the law does not impose upon parenis the duty to ~mmunl~e  
i h e r  20.)ear.aid daughter agslnst M "affaire damour" with anarhir woman's 
husband. and hoidmg that the parents were not liable in an allenalion of affectlow 
P u t  b a r d  on rhea f d u r e  to eontmi f h w  daughter1 

Disrrier ai Columbia-Srr Bateman v C r m  34 A 2d 257 ID C 19431. 

Florida-See Kdhams Y Youngblood 152 So 2d 630 !Fia Disc. Ct App 10631 
ifinding that B 918~ute pmuidmg B penalty for permitting a child to use B p d e l  
gun W B Q  a crimnal measure designed LO protect Che public generally and was not 
designed IO protect members of any partrcuiar class. so that parental negxgence 
with respect to the degree of care exercised m keeping a gun out of the hands of 

miurier caused bv the chlldl. 
_ n o l o  W88  a "eceasary element of proof m plmt l f f .  attempt LO leeOYDl far 

227 





19871 SOLDIERS LIABILITY 

that depends upon the circum~tance~ of each case.88 In some 

parenCs mere knowledge of B eiulds mischmvaus and r e e k l e e  disposition 
mrufficient fa impose habnty on the parenl as a result of Lhe ehdds 1011s bul 
holding defendant parents liable for their 10n.8 assault where, having hll 
knouledge of cheu son's premoua as~aulrs on smd cMdnn, rhey took no atepr to 
comcc 01 resrrin their BOD'S vicious pmp8nsities. allowmg the court co find that 
the parents' neghggnfs was the praumare cause of the miuIyi 
Temssses-See Baock V. Rose. 213 TOM. 193. 373 5.W 2d 441 119631. 
Washington-Srs Norton v Payne, 164 Wash 241 281 P. 991 119291 Ithe parents 
were found neghgenl m the performance of them duty Lo ~ S ~ N C C  the child in the 
accepted modes of behaimrl. 
Wisconsm-See Pawl& Y Mayer. 266 Wa. 56, 62 N.W.2d 572 119541; Harris V. 

Cameron, 61 Wrr 239. 51 N W 437 118921. 
'Zolorado-Le Dickens V. Barham. 69 Coio 349,  194 P. 366 119201 lfindmg 

that the father may be held habie on the ground chat h n  o m  act in permtlvlg his 
ehdd t o  have access t o  B dangerous msfrumentalltity was, in light of the cuds 
mabilify properly to manage ~ f .  the prournate cause of the rerdfmg m ~ w ! .  
Georgia-Ser BeU V. Adams. 111 Ga App 819, 143 S E  2d 413 11966) {absent 
allegation that the defendanc falher had reason t o  antleipaw hs sons act of 
shooting another and in light of evidence that the killmg was mkentional, the 
court found that the son's indspendent and unforseeable cnminal act was the 
direct and proximare CBYBB of damage for which the father was not liable because 
habhfy does not a r m  merely from the parent-chlld reianonshipl, Skeiton Y 

Gambrell, 80 Ga App 860. 51 S.E.2d 694 119601 On an action reekmg reeove~y 
from the parents of a 14.year.oid boy for a death resulting from the boy's YIO of B 
38 cahber pistol that the parents kept m their g raery  store. the court found that 

the boy's intervening criminal act which the parents could not reasonably have 
foreseen. was the omximate cause of the damasel. 
Kentucky-See Dick Y Higgaran. 322 S.W.Pd 92 IKy. 19591 Iholdmg that ieavmg 
B rifle standmg m defendant's office. with the cartridges in a desk drawer, was not 
B proximate cause of rhe mjunes to m e  shot by a 12-year old who entered the 
office and took the gun and ihslls without permirionl 

Michigan-Srr Chaddoek Y. P l u m e r .  88 Mich 225, 50 S W  135 118911 (where the 
defendanc father had purchased an air gun for his nme-year-old son and had 
earehdly inarrucmd him m the use of the gun, the COWL found the father not hable 
far I ~ J Y ~ O S  caused when B friend of defendanl'r son barrowed the gun from 
defmdanvr wrie whiie neither defendanr nor hi IO" were home, findine that it 

Mmnesota-See Kunda Y Briarcornbe Farm Co.  149 Mmn. 206. 183 S.W.  134 
119211 lfmdmg khat defsndanCs &et af furmshng a ahafgun to a 18-year-old 
employes uifh whxh the employee WLI to shwC blackbirds cmmtuted  the 
proximate C B Y J ~  of the employee's mjury when the gun accidentally diachaged 
and wounded him m the foali. 
Sew Jersey-See Scoolung Y Hauek. 55 N J. Super. 386, 153 A 2d 339 119591. 
r d d  on other Brounds. 32 N I  87. 159 A.2d 385 119601 (where defendants 
15-year-old daughter was permitted t o  handle automatic mwiverb and LD deep vl a 
rwm where B loaded gun w85 kept ~n an unlocked desk, the court held that the 
parents' responsibility for ~niuries extended not only LO those which were Loreseen 
but also to those which could have been foreseen and which were the natural and 
probable remit of parenid negligence). 
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cases in which the child intentionally engaged in a criminal act. 
the courts have regarded the child's willful act as m intervening 
cause that the parent could not foresee.84 Some courts have, 

xorih Cuoha- -Le  Lane Y Chatham. 251 U C 400. 111 S.E 2d 696 119591 
liinding Lhat rhne p n e m  entrvst the= meyear.old 8 m  With an sn rrfle and the 
m n  'niures anorher with the nfle, the parents w d  he hsld hahle haled on their 
own neghgence d. under &he Creumetances they could or. by the exercise of due 
care. rhauld reasonably have forseeen that their ion KBS likely t o  Y Q ~  the nr rifle 
in such a manner as to c a w e  1niury and nonetheless fnled to exercise reasonable 
care IO prohlblt. restnet. or ~ u p r v i i e  the son's w e  of the gunl. 
North D&koIe-See Olson Y. Hemriey 46 N D 119, 137 1 W 147 119221 [although 
the shot whch killed B 16.year.ald boy WSJ fired naf by defendant hul rather. by 
defendanl'i 13.year.old employee. the court found the employee could not have 
fired Lhr fatal shot If  defendant had not carelessly and neghgenfly ieft the loaded 
rev~ lve i  m m place aeceraible to the employee who w a ~  known by defendant tu he 
careless and reckless and the muit  therefore hsld that defendant's negligence was 
the p r o m a t e  c a m e  of the r n i u ~ l  

Penniylvanla-Sea Kuhnr Y Bmgger 690 Pa 331, 136 A 2d 396 119671 Iln an 
~ e f i o n  seekmg damages for p r i m a l  rniuner ausfillned b) rhe 12-year-old plnnriff 
when he we1 shot with a .21 caliber pistol that his 12-yeardd cousin had removed 
from an unlocked drswer m their grandfarher's unlocked bedroam m hls summer 
eoflage, the emit stated that the grandfather %,as negllgenr in leavlng lhla 
weapon in B place frequented by young children, the mtewening mt of hx  young 
grandson in remavmg the p18tol from the drawer did not break the cham of 
csuratron herween his neghgenee and the injury rluch occurred because fhra ww? 
WBJ a natural and probable result to be anficipsred from the origlnal neghgencel. 
Mendaia Y. Sambol. 166 Pa. Super 361. 71 A.2d 627 119501 lfrndmg that the 
father's neghgenee m Ieavmg a loaded 22 caliber nfle b s l n d  a door i s8  the 
proximate e a u ~ e  of the whsequent m i u c  because the m ~ u r y  was the nstural end 
probable canrequenee of the s a ' s  acceisibhfy and because che father should haie 
foreseen the Lkehhood of harm to olhera under the e x ~ u m ~ f a n ~ e i l  
Yermont-See Giguere v RQISBLOI 11G Vt 173 s A2d 6BR 09391 Ihnding tb 
defendant father gulliy of actionable neghpnee when he made a flrearm aceesalhle 
LO a minor child uha  iaeked the capacity t o  use it properly the court rejected 
defendant's c l a m  that  rhe Injuries were caused by the son shoutmg plnntrff rather 
than by the father's neghgence, noting that there may be more than one prournate 
cause of an ~ n p r y  and whenever the separate and independent acts  or negligence 
of several persons, by concurrence. produce B single and indivisible 1niwy rhar 
would not h s w  occured wllhaut such concurrence each 1% reaponalble far the 
entre rPBYlt1 

\Vaihmgton--Lr SChslCer Y Bergen. 181 N'ash 376. 5 6  P 2d 344 119361 [where 
the parents of a minor boy admifrrd them violatmn of m ordmance prohlhnmg the 
furnishing of an sir gun ta  B chdd undm 18 years of age. ealabashmg theu 
mghgence per ID. the court held that thie parental nsghgenea W B Q  the prommate 
cause of the subaequanr miury. the evidence indicated Chat the neighborhood 
chddren h h n u d y  played with the gum and that ib chdd *'ha shot the gun knew 
6 UBJ loaded1 

"Geargla-See Ball Y. A d m s ,  111 G a  App 519, 113 S E  2d 413 11965i 
idrhavgh the COYC found thar defendsnt'r mnor IO" intentionally kded another 
wilh defandant Q rifle and thm defendant UBS neghgent rn dlar lng  h a  BO" access 
LO the rifle, It nonerhrless held rhe father not liable for the 11cllm's dsarh becsuas 
the mdspendsnr crimnal act of his son. which cha father could not reaionahli 

;~:;:~;;"y~g~&;~a c F p 2 g  y:g~;&$9$; [:x:~a:2 
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recognized, however, that  this rule would not apply if the parent 
had reasonable grounds for apprehending that the criminal act 
would be committed.86 

VIII. CHILDREN'S ACTS 
INVOLVING AUTOMOBILES 

A. IN GENERAL 
As automobiles and, consequently, automobile accidents have 

become more prevalent, state8 have devised various responses, all 
of which are designed both to reduce the number of irresponsible 
drivers on the road and to eliminate "judgment-proof" defendants 
who are unable to compensate victims due to minority, insol- 
vency, or insurance ineligibility. 

Because the states' responses have sometimes been limited to 
judicial interpretations of existing laws and, in other cases, have 
involved one or more statutory schemes, the practitioner must 
review several aspects of liability when the inpry  is caused by the 
operation of a~ automobile. In advising a soldier as to potential 
liability. the practitioner should consider possible liability under 
the general common law and statutory approaches. including the 
parent's potential liability based on the parent's negligence in 
entrusting the CBT to the minor child. as well as the common and 
statutory law dealing specifically with automobiles. 

ing thelr ~,iolatron of ordinance concerning permto LO deal m pmtolr. the 
parents of a 14-year.ald boy who maliciously 'caused' a ievdver t o  be frred at the 
victim were found not Lsbie for the ehiids act because the chddr  erimmal act 
inrelvened b e w e o n  the parent'e neghgegent acts and the damage sustnned by 
piaultrffl. Huizey Y Hightower. 44 Ga. App 456. IS1 S.E 664 119311 lfrnding that 
B father should not be held liable for knife wounds rntentrondiy mfieted by his 
son where the father was not on n m c e  that  the chdd would engage m such a 
c r m a l  and inlenrional use of the knrfsl 
Illinois-Sea Yalmberg v Bartoi. 83 IU App 181 118981 ldefendant father found 
naf habls when lus four-year aid m n  CUI off B finger of the seven-year-old plaintiff 
with M me which defendant had left accessible because the ~ O Y I L  found chat the 
father hsd no reason La suppose that the child uould engage m such mdeious 
eonduet and because the court idenofied the cause of the injury as the bay's 
wlllfui mtentlon to miun pinnriff rather than the sccessbihry of the =el 

"Sss eg .  BeU Y .  Adams, 111 Gs App 819, 143 S.E Zd 413 119651 ldlhough m 
tbs case the court found the defendant father not habie when hra minor son 
mten tmndy  Uled  the ~ x t m  because the father could not reasonably have 
foreseen the c N d r  crimmal act]. 

231 



MILITARY LAW REVIEW [Val. 115 

B. RULES OF COMMON LA W LIABILITY 
Consistent with the general common law rules of parental 

responsibility for the acts of minors,B6 the owner of a motor 
vehicle normally is not liable at  common law for the vehicle's 
negligent operation by another who is using the vehicle with the 
owner's permission merely based on the ownership of the vehi. 
 le.^' Consequently, the owner will not be held liable for the 
negligent operation of the vehicle by another unlesb the operator 
was acting as the owner's agent or servant, the owner and 
operator were engaged in a joint enterprise. the owner was 
present in the vehicle and mamtained some control over its 

"Thls discussion does not consider torte commrlted by B m m r  drwrng a 
per en^'^ automobile where tho parent ib ridmg i s  B p8s~engai m rhs vehrcle sf Lhr 
time of the inpry 
' Alabama-Sss Dounea Y. horrell 261 Ala 430 74 Sa. Zd 693 11954i. 

Arum-See  Peterson $ Feldman, 7 4ru 4pp 75, 436 P 2d 169 119681 

Arkansss-See hlulldy v Carvlll, 234 Ark 1041 356 S W 2d 238 119621 
Ddarare-Srr Smith v Callahan 34 Del 129. 114 4 16 119281 

Ioua-Sae Neubrand \ Kraft. 169 lowa 444 151 N.W. 455 119351 

Kansas-See Zeeb Y Bshnmruer 103 Km 599 176 P 326 119161 
Kentucky-See Higgmi Y Deakmo. 263 SI\  Zd 108 tKy 19631 
Michrgan-See Hartley v hliller. 165 Mich 115, 130 K \I 336 119111 

hilsoourr-srs H~~~ H ~ ~ ~ .  273 hio 1 200 s.u 266 119171 

Now Jersey-Srr hlalawinkle v Pen" Jersey Aula Supply Ca 121 N J L  349 2 
A Zd 693 119381. 
Yew Yark-Srr Sellea $, S m l h .  4 N Y.2d 412, 151 S E 2d 838. 176 N.Y S 2d 267 
119561. Potfa ,, Pard- 220 U Y 131. 116 N E  78 119171 
Ohia-See Williamson Y Eclipse Motor Lines Inc ,  145 Ohia Sf 467. 62 \ E 2d 
339 119451 
Oreiian-See Kanlola 5 Love11 Aura Ca 157 Or 634 7 2  P 26 61 119371 ,*here rhe 

h a w  drawn that  the driver wa3 engaged in the bvainesa of the vehicle owner i a a  
reburtedl 

Rhoda Island-See Gemma I Rolondo. 62 R 1 293, 5 A 26 297 119391 
Utah-So# MeFarlme Y .  Winters. 47 Utah 596 1 %  P. 437 119161 
Virglma-See Blar  v Braadwater. 121 Y a  301. 93 S.E 632 11917l. 
W'arhmgran-Sei Dlxon Y Hayne~ .  116 Wash 163 262 P 119 119271 
Weat Yngmla-Se Rifrer \ Hicks, 102 W Va 541. 135 S E. 601 119261 
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operation, or the owner entrusted the vehicle's operation to an 
incompetent or unfit person.88 

C. NEGLIGENT ENTRUSTMENT 
At common law. a iamily relationship between the owner of a 

motor vehicle and the person driving it at  the time a i  an accident 
does not impose liability upon the amer far the negligence of the 
driver. Consequently. when a parent entrusts a vehicle to a child 
who is an unfit driver, any common law liability that may be 
imposed upon the parent must be found in a source other than 
the relationship between the parties.89 Such liability may result 

L8Sae genemlly 7A Am. Jur 2d Aummabiler and Highway Tmific 00 641-45 
119601: Annot.. 26 A.LR.2d 1320 1321 119521 

'sAlahma-See Gardmer V. Solomon, 200 Ala. 115, 75 So. 621 119171 Ifinding 
that the ~ m e i  af an aufornobde ib not Bahle for an iniury inflicted by his adult 
son while opeiatmg the car for hrr own purpose with the  mei is consent. es 
imphed from the nlstionihip of the per fm and privioudy permtted use!. 
CAfomia-See Spence v Fisher. 164 Cd 209, 193 P 255 119201 
Dslaware-Ses Smith Y Callahan. 34 Del 129 144 A 46 119261 
Idaho-See Gordon Y. Rase. 64 Idaho 502. 33 P 2 d  351 119341. 
Illuloil-Sre White v Seilr, 342 IU. 266.  174 X E  371 119301, Arkm Y Page. 267 
IU.  420. 123 S .E  30 119181 
Ioaa-Sre Sulfzhsek Y Smith 114 Iowa 704 156 SW 673 119161 lfindmg that 8 
parent cannot be held hahle e t  common law for the neghgent operation of the 
parent's m o m  vehreb by B c u d  who has taken the vehicle for the child3 own 
purpose and against the parent's wrahes! 
Kansas-See Zeeb 5 Bahnmver. 103 Kan 599 176 P. 326 119161. 
Maine-See Pratt  V. Cloutier. 119 Me 203, 110 A. 353 119201 
Maryland--See Myers Y. Shipley. 140 Md. 380 116 A 845 119221 iflndmg chat P 
parent cannot he held liable sf commm law far the negllgenr operation of the 
parent Q motor vehicle by B chdd who has t d e n  the vehicle for the chdds own 
purpose and without rhe parent's knowiedge or consent1 
Massachusetts-See McSerl V. Powers. 266 Mass 416, 166 N E  365 119291, Field 
Y Evans, 262 I laoa. 315, 169 Y.E. 7El 119281. 
Michigan-Srr Dartman v Lester, 3 Yich App 600 143 N U  2d 130 119661. mu'd 
on ofhergmundi.  360 Mich. SO, 155 S . f . 2 d  646 119661 

Ylrmuri-Sss Hays V. Hogan 273 Y o  1. 200 S 55' 286 119171 ifinding that 
common law Bahiirty cannot he Lmposed agmnsf B p u e n t  for B chllds negligiaenr 
aperatron of the parent's vehicle where the child took the vshxle agvnif the 
parent's rirhes! 
Few H m p s h e - S r .  Carr Y O r r d  86 S H 226. 166 A 270 119331 
Feu Jersey-Sea Doran V. Thomaen. 16 N J.L. 751. 71 A 296 119061 
Ohio-See Elliott Y Harding. 107 Ohio St 501 140 F.E. 338 119231. 
Oklahoma-Sss McKeal Y. McKain. 33 Okla. 449, 126 P 742 119121 
Tennessee-See King V. Smyche, 160 Tenn 217. 204 S.W. 296 ,19161 
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from the vehicle owner's act of entrusting the vehicle t o  one 
whose incompetence or recklessness is known or should be known 
to the owner.90 

Tuas-See Tnce V. Brrdgewawr, I25 Ter 75, 01 S.U'.Zd 63 119351 
Utah-Sre Muglerton Y Glnrrh,  123 Utah 238, 258 P 2d 436 119531, MeFarlane Y 

Wmters, 47 K b h  598. I55 P. 137 119161. 

P e s t  Vagulia-See Rimer v Hicks. 102 W Va 541, 135 S E 601 119261 
Pmonsin-See Hopkrns Y .  D~opperii 104 U'm 400. 198 N U .  738 119241. o f r d  ~n 
pari and mu'd zn pari. 191 U'm 334, 210 Y.U' 664 119261. 

-S#8 ~enerd ly  Annotscion. Liobilify of Donor o f  Motor Vehicle for Iniunei 
R ~ i v l t i n i  fmm Osnsr I Ommiion, 22 A L R 4th 739. 740 119631 

Alabama-See MeOowin V. Howard. 246 Als 553. 21 So 2d 683 119451. Spurhg 
V. F I h p  244 Ala 172 12 So 2d 740 119431: Rush V. McDonnell. 214 Ala. 41. 
106 So 175 119251 Cardnor v Solomon, 200 Ala. 115 75 Sa. 621 139171. 
Arum-Ssr Pawell Y Lmgiord, 66 Ark 261. 119 P.2d 230 119411 
Arkmaas-See Rook Y.  Moseley. 236 Ark 290. 365 S H'Zd 719 11983). 

California-sae W'eher Y Pmym, 9 Cd 2d 226, 10 P 2d 103 119371. Syah \ 
Johnaon 247 Cd App 2d 634. 55 Cal Rpfr 141 119661 lholding that  m owner 
who enwasfed hi8 vehicle t o  m epileptic may be held liable without reapecr to an) 
negligence on the parr of the operatar1 
Colorado-Ssr Hertz Dnv-ur.Seif System Y Hmdnekaon. 109 Calo 1. 121 P 2 d  
463 119421 
Delaware-Le Swirh i. Cdlahm. 34 Del 129. 144 A. 46 119201 
Georgia-Sea TIalheri v Jackson. 99 F 2 d  513 15th Cu  19301: Fuiton , 
Chattanooga P v b L s h g  Co 101 Ga App. 7 0 6 ,  114 S E 2d 923 119601. 
Idaho-&# R J Reynolds Tobacco Ca Y Newby. 145 F 2d 768 19th Cn  19441 
ofrd 153 F 2d 819 19ch C r  19461 
IVmois--Le . \ r i m  Y .  Page. 267 111 420. 123 N.E. 30 119191 
Iowa--Le Krauinick v Haegg Rmfing Ca 236 Iowa 965, 20 N W 2d 432 119451 
Kentucky-See Wllhelrm j Burns, 274 Ky 618. 119 S W 625 119301: Brady Y B 
& B Ice C a ,  242 K) 136. 45 S.W.2d 1051 119311 Bradley v Schmdt 223 K? 
784, 4 S.W2d 703 119201 
Lauismna-Sre Bailey b, Simon. 199 So I86 ILs Ct App 19401 
Ilarylsnd-Sss Snowhit. Y .  State. 243 Md 291 221 A.2d 342 119661 
Yaasschuseffs-Srr Lebime v Pierce Motor Ca.. 307 Maas 536. 30 N E  2d 664 
119401 

Mieh.an-S#r Dortman Y Leaur 380 Mich 0 0 .  155 Y P Zd 846 119681 
MmaemLs-Sm Repubbc Vanguard Ins. Ca I Buehl, 296 >I-. 327 204 NU'  Zd 
426 119731 
Mississnppl-See Gmch v Ddlard. 187 Mias 660. 193 So 619 119401 
Mmsouri-Srr Saundws Y Pme. 235 Ma. A m  1216.  1 6 1  S P . 2 d  176 119411 

\evada--Saa Department of wafer & Pouer Y Anderson. 95 F 2 d  577 19th C a  I. 
csrf d d r d ,  305 U S .  807 119361 

xew Jersey--Sea H d a  Y H'orlhmgton. 130 U J L 162 31 A 2d 644 119431 Dorm 
Y Thomsen, 76 N J.L. 754,  71 4 296 I19001 
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Automobiles ordinarily are not considered dangerous instrumen. 
talities under the common law principle that one who permits 
access to  such instrumentalities will be liable for their negligent 
use.91 Nevertheless, some courts have applied this common law 

Kew York-Srr Nalechek v Oeauale. 46 S Y  2d 332 386 S E Z d  1266. 413 
R.Y S.2d 340 119761 lwhere the parent8 permitted their son 10 ride B m o t ~ r e y ~ l e  
although they knew that he was blind m m e  eye and had vncorroctahle msion in 
the ather eye, the court found thst  parents owe B duty 10 shield thud pariles from 
their child's imprawdent use of a dangerous matrumenl. particularly where the 
parent is aware af and capable af cantrolling ita use! 

North Carolina-Sre Honea v Bradford. 39 S C  App 652. 251 S E  2d 720 119791 
ifindmg the father negligent far e n t r u ~ ~ n g  B rmmblke to hs 12-yearold son in 
light of evidence that the child was of "below average mtelgenee, where the 
father had provided no instructma in safety or the rules of traffic and where the 
father drd not restrict hi6 son's use of the minibike!. 
Oho-Sce \!'illlamion v Eclrpie Motor Lmes. Ine 
339 119451. 
Oldahoma-Sre Barger Y M d  421 P 2d 41 1Okia 19671. 
Oregon--Sea Gmsel l  \ .  Van Egmond 176 Or. 134, 135 P.2d 304 119461 
Pennsylvania-So@ Chamberlam Y. Riddle. 135 Pa. Super. 307. 38 A.2d 621 119441. 
South Dakota-See Bock Y Sellers 66 S D. 460, 286 S.R 437 119391 

Tennessee-See V.L. Nieholaon Conslr Co Y Lane, 177 Tern 440, 150 S.W.2d 
1069 119411: King Y. Smythe 140 Ten" 217. 204 S U'. 296 119161 
Teras-Le Seinsheimer Y .  Burkhan. 132 Tex. 336. 122 S.W2d 1063 119391, 
McIntlre Y Seller9 311 S W 2d 886 1Tex Civ App. 19581 AUen v Bland, 166 
S.R 36 1Tex Civ App 19141 lthe court held a fa thv  liable for damage done by 
his 11-year-old SO" where the father pernutted hm son to purchase B car and drive 
r t  without restriction. finding that n father myst be held to have knclan that a boy 
of Chat age with only B few months' drrivlg ~rpenence  was melined LO be 
adventvreaome whin entrusted with B vehicle and that danger neeesavlly 
attached t o  hir use af che car under such conditronr! 
Utah-So@ Reid Y Owens. 96 Ltah 50, 93 P 2d 680 119391 
Vrginia-Src Harrison Y Carroll. 139 F 2 d  421 14th Cir. 19431 B l u  V. 
Broadwater. 121 Va. 301. 93 S.E 632 119171 
Washmgton-SeP SmLh I Nsdey, 162 Wash. 160, 298 P. 345 119311. 
Welt Virgmms-See Crockert Y Umled SLstes, 116 F 2 d  648 14th Clr 19401, cert 
dmwd. 314 US.  619119411. 
Waeonsn--See Canzonvi v Heckerr. 223 Wis 25, 269 N U  716 11986!. 

"Flonds-But see, s g , Kager Y .  HaUahan. 114 Fla 779. 198 Sa 665 119401 
Greens Y Mlller 102 Fla 767, 136 So. 532 119311. Soulhwn Cotton 011 Co v 
Anderson 60 Fla 441, 86 So 629 119201. 
ILLinals-See Arkin v Page. 287 1li 420, 123 N E  30 119191. 
Kentucky--See Bradley V. Schmidt, 223 Ky 784. 4 S R 2d 703 119261. 
Michwr-Sre Harfiey Y hldler 16s Mich l i 3  130 NU'. 336 119111 
Oregon-Ser Eklof Y Waterston. 132 Or 479 286 P 201 119301 

pari m d  i d d  mpwt 191 Wm 334 210 K.W' 664 119261. 

146 Ohm St. 467. 62 SI 2d 

Wlstonsm--See HopUins Y. Droppers, 184 Wia 400, 198 S W 736 119241 a/fd $n 
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principle where the omer permits the operation of B motor vehicle 
by one whom the owner knows or should know to be so 
incompetent, inexperienced, or reckless as to make the vehicle a 
dangerous instrumentality when operated by such a person.92 

If the driver's incompetence is not known to the owner at  the 
time of entrustment, rn inlured plaintiff must affirmatively show 
that the owner knew facts that  should have alerted him to the 
driver's incompetence 93 Although such knowledge may be estab. 
lished by proving that the owner knew of specific instances of 
carelessness or recklessness on the part of the driver,@4 ewdence 
of incompetence typically has been found insufficient where it 
reveals only that the driver's incompetence was generally known 
in the communityg6 or that  the chiid previously had been arrested 

"Alabama-See Parker v Riaon. 119 Ala 361, 60 So 160 119121 
Mxh~gan-Sse Cehul& Y Lewls, 320 Mch .  710 82 N R 2d 2 i  119481 

Mineowl-.% Dinger V. Bumham. 360 Mo. 465. 226 S W 2 d  696 119501 lfindvlg 
that pmenti  may be hahle for rrsultmg ~njuriee *here they entrust rn mrtrumen- 
LAtv chat 13 caoable of beeormnr a source of danger to others to m rneom~etent 

Yew York-.See Kaleehek v Gemale. 46 N Y.2d 332, 365 N E  2d 1268, 413 
Y.Y S 2d 340 119781 lfmdlng that B molarcycle 13 a dangerous innlrumenfality 
when enlrvrted LO a chlld whom the marent& know t o  be bllnd in m e  eve and t o  
have uneorrecrahle vision in the arher eye1 

North Carohna-Sss Honea Y Bradford 39 6 C App 652. 251 S E Zd 720 119791 
(where the farher entrusted B m h h e  Lo h a  12-year-old $0". uho *as of 'helow 
w ~ r s g e "  mttlhgsnce, the court found that. although a parent is nor ardlnardy 
Uable for the torts of his minor chlld. the parent may he hable if che parent 
neghgencl? permits the chrld to o m  or posseera a dangerous instrumenticy or m e  
fhaL became9 dangerous because of the chllds mmatunty 07 lack of iudmentl 
Ohio--Le WUamron Y Eehpse Moror Lmes. lnc. 146 Ohio St 461. 62 1 E 2d 
339 119451 Elms v Fhck. 100 Ohio Sr 186. 126 K E 66 119191. 
Oregon-Sre Gossetc V. Van Egmand 176 Or 134 156 P 2d 304 119451 

119681 
"Hawau-See Abraham Y S.E Onarato Garage3 50 H a a  6 2 8 ,  446 P Zd 621 

Ohio-Sw Gulla Y SLraua. 154 Ohia St 193. 93 U.E 2d 662 119601 
",Oregan--Ses Guedon Y Roonay 160 01 621, S i  P 2d 209 119391 
*'Louarma-Sie Bailey Y Simon, 199 Sa 185 ILa Cc App 19401 

Mlasirmppl-Sr8 Vmner Y Dalton. 172 Miis 183 159 So. 668 119361 Ifinding that. 
88 a marfer of law.  an ouner 1s not hahle for enfruslmg a mafor vehicle t o  an 
meomoetenl ~ e r s o n  where the miv evidence of in~orn~efencv 16 the driver Q . .  
w e r i  repvratmn1 
Oregon-But QOO Guedon v Raoney. 160 Or 621, 87 P.2d 209 119391 
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for minor traffic offenses.0b Where the evidence is in conflict as to 
whether the child tu whom the use of a vehicle was entrusted was 
in fact incompetent or reckless, resolution of this issue is within 
the jury's 

If the owner entrusts the vehicle to one whom the owner knows 
to be unfit or incompetent to drive the vehicle, the owner's 
liability for m y  resulting damage or injury is quite broad. Under 
the common law theory of negligent entrustment. vehicle owners 
may be held liable for injuries negligently inflicted by the driver's 
use of the vehicle even though the driver's use at the time of the 
injury is beyond the scope of the owner's consent.98 

~ 

3laryiand-Bul see Kahlenberg Y. Goidstem. 290 Md 417, 431 A.2d 16 119811 
lfindmg B father hsbie for ~ J Y I I ~ I  caused by his Q D ~  where the father purchased 
the c u  far hia son norwirhrrandrne the falhei's knowledm of h a  son's m m e r o ~ s  
Lrsfflc "iaiatronal. 

Texas-&# Msver v Johnson. 143 S W 2d 154 iTer Civ A m  19111. 
Wyomng-See Kimbie v Muller, 417 P 2 d  178 iWya. 19661 (where the son used 
the defendant father's vehrele for unaurhomad Io)Tldmg, the court held the father 
 no^ hable far negiigenc entrustment of the vehrcie co his eon, the father knew of 
the son's three canwctiona for apeedmg and earelm drwmg and had p rohh ted  
the son from drivmg withaur permissml 

'California-Sea Alien Y Toledo 109 Cal App 3d 415 161 Cd Rptr. 210 

Oha-See EUioCl Y Huding  101 Ohm St 601, 140 N E  338 119231. Bvekrngham 
v Gdbert 29 Ohio App 216 163 S.E.  306 119281 

Arkansas--Lo Breeding Y. hlasiey 318 F.2d 111 13th Cir 19611: Sanders , 
Ualden 214 Ark 523 211 S.W 2d 351 119491 

iisnoi 

"Alabama-See Spurhng \ F h g l m ,  244 Ala. 172. 12 So. Zd 140 119431 

Caldarnla-See Weber v Pmyan. 9 Cd 2d 226 70 P 2d 183 119311 
Iowa-Ser Kravsnick \,. Haegg Raafing C o ,  236 Iowa 935 20 N R . 2 d  432 119461. 
Kansas--See Prieitly Y Skaump. 142 Kan 127, 46 P 2d 352 11936). 
Muyiand-Sss Curley Y Oen Valet S e w  Ine 210 Md. 246. 311 A.2d 231 119731 
Snowhite V. Stare 243 Yd .  291. 221 A 2d 342 119661 
Michigan-See Kmutari  v Hageny. 7 6  F Supp. 610 IWD, Mmh. 19481: Naub iua  
Y Lahr 253 MJch 216, 234 U 1%. 581 119311 B u t  cf, Chapman L,, Buder. 14 Mich. 
App. 13, 185 L B 2d 436 (19631. 
Mssiaaippr-See Dukes v Sanders, 239 Mlsa 543 124 So. 2d 122. m o r  o u s m b d ,  
239 Mms S O .  126 So 2d 291 119601. 
Lieiada-Sra Department of Water 
cart denied. 306 U S  601 119331. 
North Carolma--See Heath V. Kirkman, 240 N.C. 303, 32 S E 2d 104 119641 
Ohia-Sre GvUa Y Sfraus, 154 Ohio Sf 193. 93 N E  2d 662 119501. 
Oregon-Sei Guedon v Rooney, 160 Or 621 31 P 2d 209 119391 
Vlrginia-Ses Crawell Y Duncan. 145 Va 469. 134 S1I' 576 11926) 
Washmgton-Ser MireheU Y Churches, 119 Wash. 641, 206 P 6 119221 

Power Y Anderaon, 95 F 2d 617 19th Cl r l .  
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The practitioner must dist inyish this common law doctrine of 
negligent entrustment, under which the court will decide whether 
the owner has negligently entrusted the vehicle to the child 
according to general principles of from the theory of 
vicarious liability. which is statutmily imposed in some States 
This distinction is important because a vehicle owner who loans a 
vehicle to an incompetent or unfit driver may be both vicariously 
liable under applicable Statutes and personally liable under the 
common law as the result of damage caused by the driver's 
operation of the owner's vehicle.100 Where permitted under the 
terms of applicable state statute, this could subject the vehicle 
owner to dual theories of liability far a single incident where the 
court finds that different standards of care have been violated 

D. THE FAMILY PURPOSE DOCTRINE 
1. In General. 

In addition to these recognized common law and Statutory 
bases af parental liability, the courts in many states have 
expanded parental liability for negligent and willful misconduct 
involving automobiles. Among these jurisdictions. some have 
additionally based parental liability on the "family car" or 
"family purpose" doctrine whereby the owner of an automobile 
who permits members of the household to drive the car for their 
own pleasure or convenience is regarded 8s making such a family 
purpose the car owner's o m  "business," so that the driver is 
treated 8 s  the vehicle owner's Under the family 

"See e g .  Rolmd \ Golden Bay Chevrolsh 161 Cal App 3d 102. 207 Cal Rpfr 
413 119841, Hartford Aceidrnf & I n d m  Co b Ahdullah. 9 1  C d  .App 3d 81 I16 
C d  Rptr 264 119191 

'"Cddarnia-See Allen v Toledo. 109 Cal I p p  3d 416. 167 C d  Rplr 270 
119801 
Ioaa-Spa Krausniek v Haegg Roofrng Co. 236 Ions 985 20 N U ' Z d  432 119451 

hlxhigan-See Perm Y Peuler 373 \Ixh 631 130 \I I 2 d  4 113641 lfindvlg that a 
\ehlcle mner msv be held reimnsihle ~ur iuan i  EO the i ta l e s  owner b s h h w  

Alaska-Sre Burns 1 )Inn 37 F Svpp 105 ID .Alaska 19101 

Anzana-So~ Nortensen I Knrghr 81 Am 326 306 P.2d 163 I10561 
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purpose doctrine, the owner's liability is generally governed by 

Colorado-Sea Appelhans Y Kirkuood 148 Coio 92. 365 P 2 d  233 119611. 
Schledawifi Y Consumers 011 Co-op h e ,  144 Colo 518. 357 P 2d 63 119601. 
Morrison Y Dmlilcr CovrC of Denver. 143 Cola 614, 365 P 2d 660 119601, Hutchins 
V. Haffner 63 Coio 366 167 P 966 119171 
Connecticut-Srs Sliverman Y Liverman. 145 Conn 663. I 4 5  A 2 d  826 119581: 
Smart % Biasanetfe. 106 Conn 447.  136 A 366 119271. Hariavl \,. Friecas. 26 
Conn Svpp 36 196 A 2 d  789 [Super Ct 19631 Le? \ .  Senofanre. 2 Conn C r .  
650. 204 A 2d 420 119641 
Georgia-Ssr Ferguson v Gurley. 218 Ga. 278. 121 S E  2d 462 119621. D u m  Y 

Cayior 218 Ga 266, 127 S E 2d 367 11982P Hubert v H a r p  I81 Ga 168. 182 
S E  167 119351. Grrffin Y. Russell 144 Ga 275 87 S E .  10 119151 Southern v 
Hum 107 Ga App 876 132 S E 2 d  132 119631. hlarquei v Rosa. 106 Ga App 
133 123 S E  2d 412 119611. hfyrick Y Alexander. 101 Ga 4pp 1, 112 S E 2 d  697 
119601 

Keuada-Srr Jones Y Gahek 46 Ser I O  206 P 679 119221 
Xew hlexlco-See Burkharf v Corn, 59 5 M 343 284 P 2 d  226 119561 lemphasu- 
ing that the ego of cho driver IS immaterial In cmsdenng  h a b i f y  undec the 
"famd? purpose' docrnnei: Baei v Howell 24 N h l  112 173 P 966 119181 

Xarlh Carohnna-See Kight \ Seymour. 283 N C 190. 110 S E 2d 410 119661: 
Smith v Sunpron, 260 N C 601, 133 S E 2d 114 119631. Chappell Y Dean, 258 
h.C 412. 128 S.E 2d 830 119631: Grifiin Y PancassL. 257 N C 52. 126 S E.2d 310 
119621 Reatmoreland Y Gregory. 265 N.C 172.  I 2 0  S E 2d 623 119611, Grmdrtaif 
> Wafts. 254 NC. 563. 571 119 S.E 2d 784 18637 119611 i"[Tlhe family ~ n r p o i e  
doctnne cunstiturei rn exception to Lhe common law rule [that the parent IS 
not hsbiel for the torts af h a  m m r  c u d  m auramobile cases. In this State ~f 
IS nol the re~ulf o! liglsiatlve action, bur is B rule o! la- adapted by the Court 
'The doccrine undoubledly ~~VOIYDS a novel apphcation of the rule of mrpondsof 
supmenor and may. perhap3 be regarded as alrainmg Lhsf mie undul) ' I. E h o t t  Y 

KlVlan 242 I C  471 87 S.E 26 903 119661: Vaughn v Booker. 217 X C 479, 8 
S E Zd 603 119401 

North Dakota-Sea Brewer Y Stoh, 121 N.R.2d  624 IN D 19631, Mlchaelsohn Y 

Srmrh, 113 U WZd 571 1h.D 19621 
Oklahoma-See McNed Y hlcKsm, 33 0Ma. 149. 126 P 712 119121 
Oregon-&# Krmberger Y. Rogers, 231 Or 440. 373 P 2 d  647 119621. Wiebe V. 
S e d y ,  215 Or 331, 336 P 2d 3 7 9  119691, Gassett Y .  Van Egmond. 116 Or 131, 155 
P.2d 304 119461 
South Carohna-See Murphy V. Smlh. 243 F. Svpp 1006 iE D S C 19661, 
Zamoad Y Parthernos. 230 S C 201. 95 S E 2d 168 119561: Dswa Y. Llttleixld. 97 
BC.  171. 81 S E  487 119111 

Tennerise-See Adkins Y. Kanney. 169 Tenn 67. 82 S W 2d 887 119351 Mevlhardt 
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the rules of principal and agent and of master and servant.1o2 

2. Elements of the Family Purpose Doctrine 

To impose liability on the car owner under the family purpose 
doctrine, a plaintiff must initially show that the driver was a 
member of the car owner's immediate householdlo3 and that the 
car was used for a "family The car must have been 

Y Vaughn 159 Ten" 272, 17 S l 5  2d 5 119291 Xing, Smyfhe 110 Tenn 217, 2 0 4  
S U 296 119181. Driier I Smith 47 Tenn App 506, 339 S R' 2d 135 119591 
Harher Y Srnilh. 40 Ten" App 646. 292 S \V 2d 468 119561, Redding I Barker .  33 
Ten". ADP. 132. 230 SW 2d 202 119501 lnoflne thaL the farmlr pumme doctrine 

Washmgton-See Faran \ Kalho 56 Wash 2d 769 356 P2d 144 119601. hlyhm \ 
Hall. 56 Wash 2d 739, 350 P2d 140 119601 Jerdd > Smclur. 6 4  Ussh 2d j 6 5  
342 P2d 565 119591 Birch Y hhercrombie 74 Wash 486. 133 P 1020 I19131 
modihrd on afhrr Pmunds and r r h  P drnisd 136 P 821 IWash 10131 

Kenrucky-See Stave ,, Morris 11: Ky 386. 114 S w 62 119121 
Sorfh Carahna-See Vaughn v Booker. 217 E C 479. 8 S E  2d 603 119401 
Soulh Carolina-Sir Daws Y Littlefield 9: S C 171 81 S E 48: 119141 
T~nnessse-Ser Long ,  Tomhn 22 Tenn App 607. 121 S U  2d 171 119381 

Washington-Sea Brrch v hbercramhre 74 Wash 486 133 P 1020 119131 
madrhrd on othrigmundr and m h t  denied. 135 P 821 Wash 19131 

Yblorada-Sis Lee Y Degler 169 Cola 226. 451 P 2d 937 119691 lrequirrng Lhar 
the responsible person be the head of the householdl 

Connecrlcut-ses smart ~ ~ ~ ~ ~ ~ ~ t r ~  106 can" 447 138 A 365 m 2 7 1  iappiylng 
the doelrrna fa the use of B car h j  the housekeeper of B Cathohc pnesil 
Kantueky-Se# Rutherford , Smth,  284 Ky 592, 14: S FV 2d 533 119101 
lmelvdrng a grandson m the defnGfion of the m n e i  Q lrnmedmfe hoviehoidi 

Oregon-See Heenan % Perluns 276 Or 683 564 PZd 1354 119771. 
O'Colarado-See llorrison Y District Court of Denier 143 Cola 514 355 P 2d 

660 119601 lholdmg the owner's denial Lhaf rha car WBI used for a f a d y  purpose 
lnavfficient to avoid hshllltyi Greenwood L, Kler. 125 Colo 333 243 P 2 d  11: 
119521 
Connecticut-See Lerv Y Senofonre. 2 C a m  Cu 650. 204 h 2d 120 119641 lnonng 
that the freqveney of the vehicle I use K B I  m e  criterion co consider *hen 
deterrmnrng whether a CIV 13 munraned for f d y  uael 

Georgla-See D u m  j. Caplor. 218 Ga 266. 127 S E  Zd 357 119621 lsrressing that 
each cage dapsnds an uhaf the owner had decided regardmg the family purpose of 
the car1 Southern v Hunt i n 7  Gs App 676 132 S E  2d 132 I19631 Ferguson 8 
Curlay. 106 Ga App 575 125 S E  2d 216. aff'd. 218 Ga 276 127 S E  Zd 462 
119821 !noring that one of the pnmary Lest8 LQ uhefher tho automobrle %,as 
provlded for the pleasure. eamfarr and con.emence of the f d y  ~r any member 
thereon 
Uarhrngton-Sr# Mylnar /,. Hall 55 Wash 2d 139 350 P2d 440 119601 Ifmdrng 
Lhsr the cm wms not inrended for B ' i d )  purpos~ where the son pmd far the 
CIV md where the car YBQ intended far the mn.8 ereluaive usel 
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made available to family members for general use and not merely 
to take out an a particular occasion.106 Courts have found, 
however, that to hold the owner of the vehicle liable, the car need 
not actually be driven by the person to whom the driver gave 
permmsion if that  person is present in the car.1o6 If the evidence 
presents B question whether the vehicle wag provided for the use 
or convenience of the family, this issue must be presented to the 
jury for resolution.10' 

In addition to the owner's consent and the "family purpose" nf 
the vehicle, a plaintiff proceeding under the family purpose 
doctrine must prove that the owner consented or acquiesced in 
the driver's use of the car,1o8 although a plaintiff need nnt prove 

"'Calorado--S~r Greenwood v Kier, 126 Colo 333 243 P2d 417 119521 

Connecticut-See Canrlmo Y S t u r a .  145 C a m  92, 139 A 2 d  61 119581, Len' V. 
Senofonte 2 Conn Cs 650 204 A 2d 420 119641 

Georma-See Duckworth V. Olluer. 112 Ga App. 371 145 S.E2d 115 119661. 
Studdvd v Turner, 91 Ga App 318. 86 SE 2d 531 119641 
South Carohna-See Lucht V. Youngblood. 266 S C  127. 221 S.E.2d 854 119761 
Tennessee--See Harber Y Smth. I 0  Tan" App 646, 292 S R . 2 d  466 119661 
Rsddvlg Y Barker. 33 Tenn App 132. 230 S \ W d  202 119601. But see Driver \,. 
Smith, 41 Ton". App. 506, 339 S W P d  135 119591 

"Canneetm-Sir Dibble Y Woiff. 135 C a m  426 65 A.2d 4 7 9  119491 

Georgia-Srr Dixan Y .  Phllllps. 236 Ga 211 223 S E  2d 678 119761. air8 136 G s  
App 161, 217 S E  2d 331 119761, Rueker v Frye. 151 Ga App 416. 260 SE.2d  
373 119791 lhoiding Lhe f a d ?  purpoie dwtrine inapplicable when the chdd t o  
whom permission u . 8 ~  mven was not ln the car1. Myrick v Alexander, 101 Ga 
A m  1 112 S E 2d 691 119601 

Kenlu iy -Srr  Daniel \,. Parrick 333 S.W.2d 504 IKy 19601, Turner Y Halls 
Admx.  252 S.W2d 30 IK) 19621. 
Sonth Carohna-Sir Norwmd v Parrhomas. 230 S.C 207, 95 S.E 2d 168 119561 
ifinding thal since the father'! car was mavnfoned for and furnished co his son it 
was immaterial that at  the tune of the aceidenc the c v  was driven by the son's 
Companio"l. 
Tenneiiee-See Driver v Smith, 47 Ten" App. 605. 339 S P 2d 135 119691 

Wssr Vlrgnia-See Eagon Y Woolard, 122 \V \'a 665 11 S E  2d 267 119401 
Watson V. Burley. 105 R. Va. 416. 143 S E  96 119381 linfening the owner's 
conrent from his fdure  to pratest frequent violatma of ius orders not to "30 che 
C a r l  

"Connectrcul-Sos Sutphen Y. Hagehn, 32 Cann Supp 156. 344 A 2 d  270 
(Super Ct 19761 
Kenlucky--Ser Daniel \ Patrick. 333 S.W 2d 604 IKy 19601 

Rashmgton-Sa. Coffmm v I lc ladden. 66 Wash. Zd 951. 416 P 2 d  99 118661 
aGeorga-Ses K u r f i  Y Mill isms 136 Ga App 626. 222 S E  Zd 145 119751 

Kentucky-See Todd Y Harms. 299 Ky 841. 187 S R Z d  739 119451 iflnding that 
neghgentiy learlng the car vnioeksd daes not constitute rhe owner'i cansencl 

Nebraska-.% Daw V. Legg. 120 Neb 211 231 K.Ur. 747 119301. 
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that the driver had the express permission of the owner to  drive 
the vehicle at rhe precise time and place of the accident.log 

For example, a t  least one court has held that if a parent 
generally permits a child to use an auramobile for the child's own 
pleasure, the family purpose doctrine applies even if an a 
particular occasion the parent restricts the child's use of the 
vehicle to a particular destination and the child exceeds the limits 
of the restriction. The family purpose doctrine applied because the 
restriction imposed was not considered a limitation on the 
purpose for which the vehicle was being used. The car was still 
being used for the purpose for which the consent was piven: the 
ehilds pleasure The court found. rather, that as long as the child 
used the vehicle far the purposes of pleasure. comfort, and 
enjoyment. the parents were liable for the child's resulting 
tortious 

The better result would be to permit parents to avoid this harsh 
result by placing some general limitations on the car's use or by 
prohibiting the use of the car m certun localities. Such restric- 
tions should effectively alter the scape of the owner's "business 
to providing enjoyment for family members only in permitted 
locations, rendering the parent liable only for the use of the 
vehicle within the limits of these restrictions "' 

New Jersey-See \larnner \ Soma% 114 Y J L  164. 176 A 149 ,19361 aftd. 116 
h J L 411 le4 A ? I8  119361 

\orfh Carolina-Ssr Chappdl \ Dean 253 \ C 112 128 S E  2d 330 119631 

Oregon-See Tmrk In: Exch Y I\lhance Plumbing Inc 274 Or 135 54: P 2 d  90 
119761 Kraxberger , Rogers  231 Or 440 373 P2d 6 4 7  119621 

Tennessee-See Redding Y Barker. 33 Tenn App 132. 230 S l l  2d PO2 119501. 
Long ,, Tornlin 22 Ten" App 607 126 S 1% 2d 171 119381 

Rashmgfon-See Gorcher \ Roue11 2 Wash App 615 168 P 2d 1004 119701 
L'Kanfuckr-Sis Turner Y Hall's k d m x  252 S t5 2d 30 (Kv 19521 

\ebraika-Ssr Jennrngs \ Campbell. 142 \ah 354 6 N W2d 376 119421 lholding 
the father liable %here he knew his $0" had the keys. the CBI and B propens~t~  t o  
driie  the car and where rhere U B I  midence that the father should haie k n a m  

LhsC exen though the son ma) nor have had permission co use his farher Q car on 
the night of the accident. the father had a legal duf) to t i e  such poilrive 
mesiuies 8% might reasonabl) be necessary to prevent the son 's  use of the rehlcle 
u h r r r  the chdd na6 an unemancmared minor B member of the farhei'i household. 
mentall) mcompetenl. and unlicensed. all ai uhich the father knsul 

Srs E v a n s ,  Cslduell 181 Ga 203 190 S E 562 119371 
See. e p Vaughn v Booker 217 U C 479.  8 S E 2d 603 I19401 
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E. CONSENT STATUTES 
I In General 

In addition to the various forms of common law liability, nine 
states have passed automobiie consent statutes.1:3 These consent 
statutes are quite broad because they make the owner of an 
automobile liable for injuries to third persons caused by an 
negligence of any person. whether or not a family member. who is 
operating the vehicle with the owner's express or implied con. 
sent 114 By holding the owner responsible for the negligence of 

~~ 

Neu Hampshre-See Grimes \ Labreck. 108 h H 26, 226 A 2d 787 119671. 
Pickard \ Morris 91 I H 66, 13 9 Zd 609 119401. LaFond Y Richardson. 64 h H 
286. 119 A 600 I19301 

Ves  Jer3e)-Sss Schank \ Cermgha. 113 h J L  306 174 9 730 119341 

Oklahoma-Sir Allen \ Hickman. 383 P Zd 676 lOkla 19631 

Rhode Island-Sei Landr) . R I 501. 121 4 263 119211 

19591 

Utah-Ses Reid \ Owens 96 Urah 50 93 P 2 d  680 119391 

V,ermanr-Sri Jones I Knapp 104 \'I 5 .  166 A 399 119311 

Ylrgnla-See Hacklev L Robe? 170 Va 5 : .  195 S E 689 119381 
Msconsm-See Buranf I Studnnski 231 Uir 383 291 6 U 390 119408 

Ryommg-Srr Wyamng Depr of Revenue \ Ndson. 100 P 2d 141 lM'io 19651 
Caak Ford Sales Inc 1 Benian 392 P 2 d  307 lR>o 19611. Sare  % Stefz .  67 Wvo 
55 214 P 2 d  486 119501 

' S e e  I\ Prosrer 8. II Keefan The Law of Tarts 5 -3 ,  at  62: 2B isth ed 19641. 
uhich mdicatea that Callfarma Connecticut. Idaho Ioua ilichigan \Imneaofa 
I e rada  l e r  Yark and Rhade Island h a i e  enacted rueh consent rlstuiei 

'Cdfornra-See \\eber Y Piman 9 Cd Zd 226 70 P id  183 119371 

loua-Sir Jahnrron ,,. Johnson 225 l a r a  ii 279 Y \V 139 119381 

Michigan-See M o o r e  \ Palmer 310 Mxh 363 F.6 \ I\ Zd 585 ,19578 Smplefon 
,, Independent Brewmg Ca 193 \ l r h  170. 115 164 S I V  520 E21 819178, The 
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those whom the owner permits to drive the vehicle, these Statutes 
encourage the owner to take special care to place the vehicle only 
in proper hands."' 

2 Constitutionality of Consent Statutes 

Courts generally have upheld the constitutionality of consent 
statutes,"G except where these statutes attempt to hold an owner 
liable for the negligence of a dnuer who takes the owner's vehicle 
without the owner's knowledge or consent."' 

3. Importance of the Owner's Consent. 

Liability under these Statutes is premised upon the owner's 
consent. Consequently, the owner i s  not liable for the negligent 
operation of the vehicle outside rhe terms of such consent1>e and 

mner  of an automobile LQ supposed t o  know and shouid know. about tho 
qu&flcalmns of the perion he allows ta drive h a  automoblie. and if he has 
doubts of Lhe competence or earefulnesi of che driver he should refuse t o  give hir 
C O ~ ~ P ~ C  LO the YJO by him of the machine ' I. 
Mmneiara-Srr Flaugh \ Egan Chevrolel. 202 Minn 615, 279 N \V 582 119381 

New York-Ssr S a r o  V. Lafala. 4 X.Y 2d 585 152 X.E 2d 59, 116 6 Y S 2d 622 
11958) 

"'See, e g  Uebsr v Pm)m 9 Cai 2d 126. 70 P 2d 183 119371 
"Federal-Sei Young 1 Yasa, 289 U S  253 119331 

Connecticut--See Levy I, Dmels '  W D n w  Auto Renting Ca 108 Conn 333, 143 
A. 163 119281 

Iowa-See Robinson Y Bmce Rent-A-Ford Co 205 Ioxa 261. 215 N U .  724 
119271 

Michigan-See Bonerman % Sheehsn. 242 Mich 95 219 1 >V 89 119281 iuphoidmg 
B pmiiiian of a consent SIPIYTO that created an mebutcable prexumpt~on that B 
vehicle driven by a member of the arner's family IS SO dnven wlfh the mner 1 
consent and knarledeel 

I .ix. c . - \ I 

Conneeticut-But S D ~  Tassmar) \ .  Moore 38 Conn Supp 32:. 416 A.2d 13 (Super 
Ct 19821 lholding that rn action would not be diamaaed on the basis of legally 
iniuffrcimf dl~garians ahare rhe complanl alleged fhac rhr parents mnm son 
took plantifrs automobfie without pe~rmssmn and subsequently damaged ~ f ,  
finding that rvch a eomplarnl describes s d a s ~ i e  c a w e  of B C O O ~  ~n cammon iaw 
CDnYersWni 

Idaho-See Calborn L Freeman. 98 Idaho 427, 566 P2d 316 119771 where the 
driver purchased the car from a deder wiCh bad checks. the owner'( consent was 
\>hated by fraud). 
lows-See Kraumick v Haegg Roafrng Ca 236 Iowa 986. 20 N W.2d 132 11946i 

I l i c h w - S e i  Four Y Diefa, 75 .Mich App 128. 2% 'v k 2d 813. afrd. 401 Mieb 
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liability will not be imposed upon the vehicle owner when the car 
1s used at a time. m a place. or for a purpose that  1s clear11 
beyand the scope of the permission granted to the dri>er.'li 
Because there is no formula to determine xhether  a motor vehicle 
was operated with the implied consent of the owner. the existence 
of such consent will be a question of fact far the jury unless the 
evidence dictates only one reasonable conclusion As with the 
family purpose doctrine. however. minimal deviations from the 
iehicle's permitted use and minor violations of the owner E 

G r a n t ,  tinepper 2 1 5  N Y 15 . 
7 Brice 7 2  A D  2d 927.  122 N 
h Y S 2d 528 405 \ E 2d 100 

e% Corp l i  Cal 2d 61 i: P 2d 
P 2d 1051 819368 Nuhere the car 

W L Q  urad ~n B place other than that aurhorireo bv rhe owner1 DIRebaylm I 

Herndan 6 Cal App 2d 567 4 4  P 2 d  561 '15358 where rhe car vas used a l a  time 
other than rhai authorized bu the aiinerl 

Calrfornla-See Eng'rrom 

. .  
than rhsr aurhonrec b> the m n e r l  
Michinan-Srr Muma 1 Brown. 3 i R  hlich 63: 146 1 !V I d  760 119671 luhere the 
car %is used for  a purpose not  authorized by the o,+nerl. Lnion Trurf Ca \ 

American Commercial Car Co 219 l l i ch  557,  l e 9  N R 23 119211 llinding that 
there X B Q  no m u e  ior rhe I U ~ I  8s t o  whether rhe owner 5 auromobile A S S  operared 
by a third parti with the owner 5 eansenf %here the uncontradicted evidence 
indicared fhsf the o ~ n e r  had loaned the rehicle t o  anorher fhar it had not been 
rerurnea uifhin the time agreed upon chat the accident occurred alter that  time 
and t h a t  the iehlcle was being driven by a third parry far hia OM purposes 
aithouf the permiriian a1 either the m n e r  or ?ha borroaer sf the time of the 

hlmneiota-But S I #  \ l i b snk  blur Ins Co , Unrred Stiltei Fidelrh and Guar 
Co 332 \ W I d  160 l\Imn 19631 lhalding rhar under rhe hlinneiara Safeti  
Responsibiliri .Act u h e n  a iehicle owner initially conaenfi t o  the vehicle I use b i  
a permircee subsequent use bv the permitree iharf a1 canierimn or  rheff remans 
Dermlssli e, 

l e u  lark-SSr Chnka  ,, Vandenberg 2 5 2  V Y  101. 169 h E 103 114298 Inhere 
the car % a s  used ~n B place arher rhsn t h a t  authorized b) the m n e r /  

Cahfornia--See Peterson \. G r i e ~ e r  Inc E- Cal i d  4 3  367 P Zd 420 1: C a l  
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specific instructions as to the manner in which the car is to be 
operated will not absolve the owner of liability.121 

F. THE IMPACT OF STATUTORY 
PROHIBITIONS ON THE ENTRUSTMENT OF 

VEHICLES TO MINORS 
1. In General 

In some jurisdictions a parent who entrusts a motor vehicle to 
a minor who is too young or who is otherwise unqualified to be 
lawfully licensed to drive the vehicle may be held liable for 
damages if the child negligently uses the vehicle.1'2 

2. Applicable Standard of Negligence. 

In some of these cases, the courts have found that such 
entrustment is negligence per se because the licensing statutes 
render an underage person incompetent to drive a motor vehicle 
as a matter of law.123 In most jurisdictions, however, the violation 

Califamla-See Herbert v CaiilneUl. 61 Cal App 2d 881, 143 P.2d iE2 119431 
linvolving B violation of the owner's inslmctiani1 

Yiehlgan-Srr Sueeney \ Hartman, 296 Mich. 343, 296 N R. 282 119411 
imvoivlng a ~mlaflon of the owner'! mrtructmnsi. Kmrkowrki Y .  Odiei*my. 280 
Mich 388. 213 S.W 741 119311 linvalving a _nor deviation from Che permitted 
Usel  

\lmneaafa-But see Ballman Y Bnnker. 211 Minn 322, 1 h %'2d 365 119411 
lfmdmg that devlafmn from the preicribed route does relieve the owner from 
habibfy for the negbgent acts of the driver during the cmiie a1 the deviafianl 
New York-See Grant v Knepper 24s N Y. IE8, 156 S.E 650 119211 lmralving B 
vioisrmn of the owner 3 ~ S C N C ~ ~ S I  

"'Cslrfama-Se~ K o a f e i )  Y Henry. 113 Cal App 3d 362, 170 Cal Rplr 197 
119801 

Delaware-Srr YcHugh Y Brown, 50 Del. 164, 126 A.2d 583 119661 
Idaho-See Gordon \, Rare. 54 Idaho 502 33 P 2d 351 119341 

Kansas-Sei Jacobs Y Habsan. 146 K m  107.  19 P.2d 861 119381 
Kentucky-See Falender Y Hankins. 296 Ky 386 lil S11. 2d 362 119111 
Oklahoma-Le Greenland Y Gdham. 208 Okla 85. 241 P 2d 381 119521 

Utah-See Lawder Y Halley 120 Utah 231 233 P 2 d  360 119511 
Vrgmla-See Hannabara 3 Ryan 164 \'a 519 180 S E  416 119351 

".Arkansas-See Carter I Mloncgarnery 226 Ark. 989. 296 S W 2d 112 119661 
hlissaurl-Scr Dingel v Burnhsm, 360 Y o  465, 226 S.W 2d 696 119601 (where a 
mother permiffed her I5.year-old son t o  drive her c u  whde she was a passenger 
therein, norwirhrranding stace rtsfutei that pmvlded chat no person under 16 
years of age shall operare a motor vehicle and that  no person shall Burhark or 
knowingly permit a motor vehicle under the owner's control to he driven by an 
unauthorized person. the court found thar the e m  was the ~ C L I Y I  agent of rhe 
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of such statutes i$ merely evidence of negligence that may be 
rebutted by additional facts: the parent is not strictly liable for 
the negligence af an underage chiid in operating the vehicle. 

mother. rhar the mother breached B dufv that the la% imposed upon her for the 
protectloo of the public by permirung her ion LO operare the vehicle. and rhar  the 
son E "eghgence - 8 s  therefore imputable t o  the mother). Thomaison 6 15.nserr 
310 S I \  2d 33 i H o  Cr App 19681 
hlanfana-Srr Sedlacek v Ahreni I65 hlanr 179 530 P 2d 424 119741 lhaldine 
liable a father who enmuiced hu  12)ea ro ld  30" uirh a motorbike r h e r e  r staie 
~ f a r u r e  prohibited the LSSYBOCP a i  a license to m)me under 13 ye8rs old. t h e  court  
found that the statute mnifiwted a legialatire declaration rhac minors vnder rbe 
hcensing age me incompetent drivers r h o  do  not  porseri  sufficient care and 
ludrmenr t o  ooeraie motor vehlclea u x h m  the m t e i  

Nebraska-Sei Walker \ Klapp. 99 Yeb 794 167 h 1s 962 l1916l 

Ohio-Srr i l e r -  \ Seff 136 Ohia Sf 307 2S U E 2d 682 119401 
Texai-See i l und i  \ Pine Slaughter \lofor C o .  116 'lex 314. >06 515 Id  3 7  
119471 

IVmconsm-Sei Kempf \ Boehrig 96 i l l s  2d 435.  290 N 1 l 2 d  562 ICL App 

L o u ~ s m - S i r  Elmendorf , Clark 113 La 971 79 So 557 ti9181 ifinaine rhar 
the owner of an auiamobile 8 h a  permitted I[ t o  be operaced by m e  not posreiiing 
rhe age qualificatms required by m u n n p d  ordinance %,as not liable for iniurie~ 
inflicted by the cw "pan a boy Rho oarhed m f r o m  of II from the i i dexdk  so 
suddenly t h a t  no m e  could have avoided rfrrkine himi 

\ la i rachusefci-See LeBlanc %, Pierce \lotar Ca 307 Mas5 536  30 Y E  2d 681 
119101 
Uebrarka-Sei Keller I I\elensieh I86 \eb 201 181 PI 11 2d 651 1.9701 
Neu York-Srs Schulrr  v >larriian 9 i  Yi rc  248 151 N Y 5 2s- #19161. a/:d 
1 7 2  A D  940 156 \ Y S 1111 119161 

Ohio-Sei Crabfree % Shulfi  57 Ohio h p p  i d  33 3Q1 S E I d  1294 119778 
i d r h o u g h  t h e  parents entrusted their son uirh a mmhike in i io lar ian of a stature 
prohjblnng che operation of inch vehiclea at  hls age Lhe murt found the parents 
not liable for resultmg mjurnes ahrent eridence that t h e  p u e n f s  b.ad acted 
imprudently m enrruaring the minibike t o  their m n  u h e r e  rhere 10 indication 
that the child UBJ merpansnbie or reckleri m b r  operainon of the iehiila and 
*here the erldince mdxafed that rhe chila %as an experienced operator a: the 
time of the scmdenri 

operaflng a motorcycle nnrmg rhsr o p i r ~ f m n  of mocor i e h d e i  81 rhe son I age 
WBE made unlarful b) ifale r falute t h e  court rvbieqvenfiy found t h e  father not 

248 



19871 SOLDIERS' LIABILITY 

Far example. the courts in several jurisdictions have found that 
merely lending a motor vehicle to one who does not have a license 
to drive but who does meet the age requirements for an operator's 
license does not render the owner liable for injuries caused by this 
driver absent proof that the owner h e w  that the driver was 
actually incompetent to drive the vehicle.'2j 
3. Statutory Requirement for Parental Sisnotures on the Driuer's 
License Applications o j  Minors. 

In addition to statutory liability based on negligent entrust. 
ment, several states require a minor who applies for a driver's 
license to have a parent or other custodian sign the application 
and assume liability for the licensee's negligence or willful 
misconduct in the operation of a vehicle.128 In such jurisdictions. 
parents may be liable for damage caused by the minor driver wen 
in the absence of a family purpose doctrine. a state consent 
statute. a general state parental responsibility statuto, or parental 
negligence in entrusting a vehicle to the child. 

liable because the father had forbidden his BO" t o  use the motarcyele unless 
accampwed by m adult and there WBS 00 emdenee that the child was unduly or 
repeatedly dirobedienf when mven parsntd instrvctionri 

'Arkona-Le Lutfy Y Lakhar t ,  37 A m .  468. 296 P. 976 119311 lnotvlg that 
the lack of an operator'! henee i n  no evidence that B dnvei IS not a capable, 
akUed, end 8afe drivarl 

Conneeticur-Sea Gre~ley v Cunningham. 116 Conn. 615, 156 A. 616 118331. 
N m  Jersey-See PBttersDn v Surplers. 107 K.J L. 306. 151 A. 754 118301 lflnding 
that B vshiele own~r could not k held Lable for M accident mvolvmg rn 
unheensd driver to whom the o m t r  had loaned the vehicle in the abaenm af 
Pzmf that the unlicensed driver was M incompetent driverl. Pughsse Y McCarthy. 
1 0  N J  M ~ S C  601, 160 A 61 119321 lfmding the vehicle omer not Labia for an 
~eeidenl in x h e h  ha brother was mvaived where there was no eildence that the 
brother was incompetent to drive the car, natwithstmdmg endence that the owner 
hsd loaned his car t o  hls brother knowing that the brother hsd no driver's license). 

"Arkansas--Le Veughr V. Ross, 244 Ark. 1215 426 S.W.2d 531 118581. o p p d  
foliowin. remand 245 Ark. 1002. 440 S R.2d 540 119691 

Florida-See Graeie V. Dsmng, 213 So Zd 284 I F l a  Diet Ct. App 19681 
Montana-C/. Moare V. Jaeabaen, 127 Mont 341, 253 P2d 713 119531 inatlng that 
under the Montana statute parental Irability is assumed only where the minor does 
not frls proof of flnmcial rerpons8bhtyl 

Utah-See Rogers v Wagstaff, 120 Utah 136, 232 P.2d 766 139611 
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Contrary to the rules governing the parent's common law 
liability for the acts of a child. the child's emancipation may be 
ineffective to relieve the parent who assumes statutory liability 
by co-signing the child's driver's license Far 
example, neither the parents' loss of control or custody of the 
minor due to the minor's marriage, the divorce of the parents, nor 
a change in legal custody of the minor will relieve the eesigning 
parents of Liability far injuries or damage resulting from the 
minor's negligent or willful misconduct involving a 

4. Proz,motr Cause. 

While courts typically do not require that a plaintiff prove a 
causal connection between an owner's statutory violanon in 
providing the vehicle to an unlicensed driver and the subsequent 
injury, the courts in most jurisdictions hold that the plaintiff 
must establish that the injury complained of was proximately 
caused bv the driver's incommtence or unfitness.1z8 

Cahforma-Sse Eaarerly I Cook, 140 Cal App 115, 36 P2d 164 119341. 
Sgheva > J i o h e r  132 Cal App 57. 22 P 2 d  19 119331 
Fionds-Srr Graeie Y D e m m  213 Sa 2d 294 lFls Digr C I  ADD 19661 

Ucah-Se~ Rogers v Uagsraff 120 Ctsh 136. 232 P2d 766 119511 lfrnding that 
the marriage of B mnm under the 888 of erghreen do85 not exempt from staivfory 
Iiahhry the parents who mmed rhe mnm s hcen~e  sppbestron under B statute 
imputing to the signer the negbgence or rl l l ful msconduci af a minor under 
eighteen yesrs of nge w N e  such a rmmr IS driving on the highrayl 

"Arkansas-See Carter Y .  Montgomery 226 Ark 989. 296 S R . 2 d  442 119561 
lnalmg that although the father U B Q  negbgenf per JB for buying hls 13.year.old 
son rn aucomobde and prrmfcing h m  10 drire It. the father was not hahle for 
injuries iurtaned by another c u d  who ran Is bike into the hack of rhe 1 d 9  esr 
because II would be manifestly u n f s r  fa hold B psrent absoiuieiy Lable 101 rhe 
neghgent acts of a third party where the parenra chdd WBQ ~perating the relucie 
with due care and rerard for his safety and that of others1 

'"See cases a ted  supm " m e  127 

Kenlucky-Sir Brady v B. & B. Ice Co. 242 Ky. 136 45 S W 2d 1061 119311 
North CaraLna-See Dinkrna V. Bo-. 2 5 2  K.C 731, 111 S E  2d 672 119601 
OhIo-See Gvlla v Straur. 154 Ohio Sf. 193, 93 N E  Id  662 119601 ifindrng thar 
the lack of B dnver's bcenie WBQ nor a prournale CBYSD of the damage and 
therefore concluding char the m e  entrusting B moror vehicle to an unauthorized 
person could nat be found liable on the hams of the YIOI~LIOII of B ~ f l l l u c ~  
prahlhifmg such entrustmenil 
Oklahoma-Sir Anthony Y Covington 167 Okla 27 100 P2d 461 119401 

Texas-See Mundy I Pme-Slaughlr Malar Co,  146 Ter. 314. 206 S.R 2d E65 
119171 lrel-g the causal requlrernenl by holding that rufficienl causal connection 
e x s l i  between che entmsrmeni t o  an unauthorized person and the rnjury or 
damage where the entrustment of B molar vehicle Lo rn unauthorized person in 
i l o i a t m  of a statute IS shown and it u dm shown that the negbgenm ai the 
operator caused rhe ~">YI) 01 damage): McInflre V. Sellers. 311 SU'2d  866 1Tex 
cw App 19681 lfmdmg that it is not neceasiuy to show sp~c~fically that the 

250 



19811 SOLDIERS LIABILITY 

IX. LIABILITY IMPOSED BY 
ARMY REGULATION 

A. IN GENERAL 
While parental liability imposed under common law and state 

statutes involves only the parents' liability to the victims or their 
representatives, saldie~parents may also be liable directly to the 
United States, pursuant to military regulation, for their children's 
acts. Federal statutes permit the Secretary of the Army to 
"prescribe regulations for the accounting for Army property and 
the fixing of responsibility for that property,"'80 and allow 
designated officers to act upon reports of survey and vouchers 
pertaining to the loss of, destruction of, "or damage to property 
of the United States under the control of the Department of the 
Army."'al Using this authority. the Secretary of the Army 
promulgated a r e g u l a t i ~ n ~ ~ ~  that provides "procedures to be used 
when Department of the Army property is discovered to be lost, 
damaged, Or destroyed through cause8 other than fair wear and 
tear.'"93 

B. DAMAGE TO GOVEMMENT QUARTERS 
With respect to property under Department of the Army 

control that  is last or damaged, parents are most likely tQ be 
found pecuniarily liable for their children's acts when the damage 
done by the child is to government quarters or furnishings. 
because liability for such damage is specifically recognized by 

entmscmenf of the mutor vehicle t o  m vnhcensed person was B pmximate cause of 
the accident1 
Yirglnla-See LaughLn \. Rose. 2Q@ Ya. 121, 104 S.E 2d 782 139581 Ifindmg that 
the lack of B driver's license was nor B proxunate c m ~ e  of the dmage and 
therefore concluding that the m e  entrvnting B mafor vshxle to m unauthonred 
person could not be found liable on the basis of the statutory pmvism proiubiimg 
such entruotmenc). 
West V,aginn-Srr Payne v Kinder. 147 W Ya. 362, 127 S E 2d 726 119621. 

U S C 5 4832 119821 
"10 U.S.C. 8 4835 119821. Sre also 37 US.C 6 lQO7!sl 119621, which psrdts  

deducnonr from a soldier's pay far indebtedness LO the Unrted States. urcludmg 
m y  damage " to B Y ~ S  or equipment caused by the abuse or neghgenee of B 
member of the Army " 

"Dep't af Army. Reg. Yo 735-11, Property Accoun~ab+ry-Accounrvlg for 
Lori, Damaged, or Destroyed Property !I Mlay 19851 [hereinsftar AR 136-111 
'".M 735-11. para. 1-1 

261 



MILITARY LAW REVIEW [Val. 115 

both federal statutelS4 and Army regulation.lgs Pursuant to rhe 
implementing regulation. 

persons occupying assigned Government quarters or h a p  
ing been issued Government property for use in quarters 
may be charged with a loss of or damage to furnishings 
or to the quarters resulting from the occupant's negli. 
gence. This includes cases where the loss is related to an 
act of a member of the household. guest of the household. 
or pet of either the household member or guest. However, 
losses resulting from fair wear and tear or an act of God 
are not includd'sh 

Although a soldier's liability for damage to government prop- 
erty normally is limited to one months basic pay,'s' the soldier 
may be liable for the full amount of the loss, damage, or 
destruction if the survey officer finds that the Government 
quarters or furnishings were damaged a8 a result of "the gross 
negligence or willful misconduct of the soldier, his or her 
dependents. guests, or pets."'ne 

Apparently. then. a soldier may be held liable for the full 
amount of any damage caused by the soldier's child when the 
child damages the quarters or its furnishings willfully or through 

"10 U S C  g 2775 119821 amended by Pub. L Na 98-401, D 801iailll 98 Star 
l i i l  1198411 mavldes BI follows 

iai A member of the armed forces shall be liable to the Umred StaCei 
far damage LO any family housvlg unit or unsceompanied permme1 
housing unit, or damage to or loss of any equipment or furniihings of 
my farmly housing unir 8sswned to or provided such member if it i s  
determined under ~egulaclons prescribed by the Secretary af Defense 
Chat the damage or lois was eavaed by the abuse or negilgence of the 
member (or a deoendenr of the member1 ox af B guest of the member 
lor B dependent i f  the member1 

The 1984 amendmmc expanded the hsbiLty of memberi of the armed iorces to 
include Lsbdiry for damages caused by the abuse or "eghgmce of a p e s t  of the 
member as well ab abuse or negligence by B dependent of tho member The prmr 
proviiion stared 

4 msmbsr of the armed forces shall be hable co the United Stares for 
damage co any famlly housing umf, or damage fa or  loss of an) 
~qujpmenr or furnishing of an) farmiy housvlg u t ,  assigned LO 01 
provided ivch member d I t  i3 determrned under ~ep la l iona  issued by 
the Sserelsry af Defense, rhar such dsmsgp or IDIS UBI caused b> the 
abuse 07 nrgbgance a i  such member or a dependent of such mrmbri 

10 U S  C D 217Elai 119821 lempharlr added) 
"AR 735-11. pars 3 1 7  
'9*Id. 
1 I d ,  para 4-18, 
'Id para 4.lOslllldl m e  olm I d .  P B ~ B  4-15? 
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gross negligence, irrespective of the soidier'a knowledge of the 
child's act, or negligence in supervising the child. Such limitless 
strict vicarious liability is obviously a substantial departure from 
the common law and subjects the parent to far greater liability 
than that imposed by the majority of the state statutes concern- 
ing either general parental responsibility or responsibility for a 
child's acts of vandalism.180 

C. DAMAGE TO OTHER 
GOVERNMENT PROPERTY 

A strict reading of the language in Army Regulation 735-11 
indicates that the soldier's liability for a childs acts may not be 
limited to  the damage caused to government housing and 
furnishings. With respect to government property other than 
government quarters and furnishings, an assessment of pecuniary 
liability "will result when a person's negligence or willful miscon- 
duct is the proximate cause of any loss. damage, or destruction of 
Government property.''"0 

"Government property" includes "all property under DA [De 
partment of the Army] control except property accounted for as 
awned by an NAF [Nonappropriated Fund] activity."'4' Such 
property would include such ompost facilities 88 clubs. recreation 
centers, and schools, regardless of who own8 these facilities. The 
regulation provides, however, that  a soldier is liable for the lass or 
destruction of such property only when the soldier's negligence or 
willful misconduct is the proximate cause of svch loss or damage. 
"Proximate came'' is defined as the 

[clause which, in a natural and continuous sequence 
unbroken by a new cause, produces lass or damage and 
without which loss or damage would not have occurred. 
Further explained as primary moving cause, or predomi- 
nating cause, from which injury fallows as B natural, 
direct, and immediate consequence, and without which it 
would not have 

"'Although it is beyond the scope of this dmeuasmn, ~mposmg svch h t l e r a  
stnci habllrty on the soldm for the act3 of ~ y e i c a  guests' dependents. md Byelto' 
per8 also rendera Che Lability imposed by AR 736.11 far more severe than that 
provided by the common Is% or m y  state BIBCYT~. 

"'AR 735-11. pma 4 . 1 h  
"Enit Supply Updaze. Issue No. 8 110 Y'av. 19851, Consahdared Glossary at 11 
"'Id si 13 
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This regulatory language indicates that a parent may be held 
pecuniarily liable for the acts of a minor dependent based an the 
soldier's act or omission under a proximate cause test similar to 
that recognized at common law.143 The factors to be considered in 
determining parental negligence would include such factors as the 
parent's knowledge of the ehilds destructive tendencies and 
whether the degree of parental supervision was reasonable under 
the circumstances. 

X. RESOLVING THE 
HYPOTHETICAL SCENARIOS 

A. IN GENERAL 
The paragraph beginning this article identified three incidents 

involving property damage and personal injury. While this discus. 
sion cannot identify the parent soldier's specific civil liability with 
respect to these incidents without knowing in which jurisdiction 
they occurred, it can suggest a methodology that will assist the 
practitioner in resolving such issues. 

B. VANDALISM OF THE SCHOOL'S WALL 
The first hypothetical incident concerned a young chiid 8 

decision to autograph the school's bathroom wall with indelible 
ink. Analytically, the practitioner must first determine what law 
will be applied in resolving a plalntifrs potential claims. In this 
hypothetical situation. it is unclear whether the school is located 
on post or off post. If the school is off post, determination of the 
applicable law is relatively easy because it will likely be the law af 
the state in which the school i s  located under any of the choice of 
law principles previously identified, including the prevailing "sig- 
nificant relationship" test. 

While ownership of the school usually is relevant only to 
determining who might have a cause of action. rather than 
whether or not the soldier might be liable in any such action 
ownership could be relevant to the question of whether any 
municipal ordinances might affect the parent's liability where the 
school 1s owned by a municipal government. Consequently, the 
practitioner should review the complaint carefully, verifying both 
the school's ownership and the existence of any city or county 
ordinances which might affect the soldier's Lability. 

'.'Q Proirer h U Kerfon The La* ai Torts 5 41. 81 287 l5Lh od 19641. 
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If the school is located an the installation, the practitioner must 
next determine what type of jurisdiction exists an the reservation. 
If the installation is subject to concurrent jurisdiction, current 
state law will generally govern tort actions because there is no 
federal common law with respect to torts. In such a case, the 
method of identifying the applicable law would be similar to that 
indicated for an off.post offense. 

If the enclave is one of exclusive federal jurisdiction. the 
practitioner must next identify under what legal theory the 
plaintiff is expected to proceed. With respect to the school 
vandalism, which involves no personal injury or wrongful death, 
the applicable law will be that which existed at  the time 
jurisdiction was ceded to the federal government. Identification of 
this law will pose a substantial challenge for the practitioner 
(although plaintiff will bear the burden of identifying the law 
under which the action is takenl, because the applicable law may 
include both common law and statutory law. 

While the statutory law may have changed numerous times 
since the federal government acquired jurisdiction, and may 
consequently be difficult GO discern, the common law will likely 
have remained relatively constant. As previously discussed, the 
parent will normally not be held liable for the damage to the 
school under common law unless the parent was in some way 
negligent. 

Since indelible ink cannot be considered a dangerous instmmen. 
tality. contrary to school's likely claim, the only parental negli. 
gence that may subject the soldier to common law liability is 
negligent supervision. The practitioner should be aware of any 
prior occasions on which the child committed the same or similar 
acts of misconduct and be prepared to identify the disciplinary 
steps that the soldier took to prevent recurrences of the miscorn 
duct. 

The practitioner may a i s 0  r e e d  from an earlier discussion that 
if the school is located on a military installation and is subject to 
Department of the Army control, rhe soldier may be found liable 
in an m o u n t  of up to one month's basic pay for damage to such 
property caused by a minor child if the damage is the result of 
the soldier's negligence 01 willful misconduct. According to the 
Army regulation, the standards of proximate cause and parental 
negligence in supervision that will be applied in the report of 
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survey action will be similar to those generally applicable at 
common law.144 

Fortunately for the practitioner who is advising the soldier 
forced to respond to a civil suit in damages. it is the plaintiff who 
must identify the statute pursuant to which any statutory 
liability is alleged. In this regard. the practitioner's best likelihood 
of success will be in proving that the asserted Statute did not 
constitute the law at the time jurisdxtion was ceded Because 
several statutes may apply to the same incident, including, iar 
example. general parental responsibility statutei. vandalism stat. 
utes, and statutes specifically prohibiting damage to school 
property, the practitioner should carefully consider timeliness 
requirements such as the statute of limitations when preparing 
responses to any erroneously based claims by plaintiff. 

If Btatutory liability initially appears to have been properly 
alleged. the practitioner should explore the possibility that the 
soldier is nonetheless absolved of statutory liability under the 
terms of rhe statute. The soldier may be able to prove, for 
example, that the child was emancipated at  the time of the 
incident, particularly if there has been a divorce and custody was 
judicially awarded to the other parent. 

C. DAMAGE AND PERSONAL INJURY 
CAUSED BY A CHILD WZTHA GUN 

The second hypothetical incident discussed m the introductory 
paragraph was caused by the soldier's twelveyear-old child, who 
found the soldier's revolver and fired it in the living room, 
causing damage to the government quarters and furnishings and 
injuring the child's playmate. With respect to the injured play. 
mate, the obvious question for the court8 in such a case will be 
whether the parent WBS negligent in leaving the gun m a place to 
which the twelve-yewold child had access 

If, for example, che soldier left the weapon in a locked case to 
which only another adulc was permitred access, the soldier likely 
will not be held liable if that other adult negligently left the gun 
accessible to the child. If. however. the soldier had given the gun 
to his twelve-year-old child but had provided no guidance as to its 
use, the soldier likely would be found liable for damage resulting 
from the child's misuse of the a n .  

~~ 

"Com.mm id. 5 41 lregarding the defvlifion of pmxxnars C B U S ~ I  and $ 30 
Iregarding the defmrtion of mghgancel vrth Unit Supply Update Issue No B 110 
No". 18851. Conmlidafed Gloirary s t  13 lproxlmate camel and at 12 Inegllgencel 
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Because determinations of parental negligence will necessarily 
be fact-specific. the practitioner should be prepared to address 
issues such a8 the child's age, where the weapon and its 
ammunition were kept. who had access to the gun and ammud. 
tion. the nature and extent of any instruction provided by the 
parent regarding the instrument's use, and any restrictions placed 
on the child's use of the gun, such as requirements for adult 
supervision and prohibitions on handling such weapons in the 
presence of other children. The practitioner should also identify 
any prior experience the child might have involving such weapons. 
If. for example, this were a remarkable twelveyear-old who had 
won several awards in shooting contests and who had never 
exhibited a reckless attitude toward or use of the gun, the parent 
might be relieved of common law liability for an accident 
involving the gun even if the parent had given both the gun and 
the ammunition to the child a6 a gift. The practitioner should 
remain aware, however, that even if the parent were otherwise not 
negligent in entrusting the child with the weapon under these 
circumstances. and therefore not liable for the resulting damage 
a t  common law, the parent may nonetheless be statutorily liable if 
the applicable law renders the parent negligent per se for allowing 
a child under a specified age to have aceees to a gun. 

While the parental liability resulting from the injury sustained 
by the playmate may be more costly, the soldier's liability with 
respect to the damage which the twelveyeardd caused to the 
government quarters and furnishings may be more difficult to 
escape. As previously discussed. the soldier may be liable in an 
amount of up to one month's basic pay if the damage to the 
quarters or furnishings is caused by the soldier's negligence, and 
the soldier may be liable for the full amount of the damage if the 
damage is caused by either the soldier's or the child's gross 
negligence or willful misconduct. 

Apparently. then, the soldier in the hypthetical may be liable 
to the government for up to one month's pay if the soldier leaves 
the gun locked in a cabinet but negligently allows the cabinet k0y 
to remain in a place accessible to the child. If, however, the 
soldier leaves the loaded gun on a bedroom bureau when the 
soldier leaves for the field exercise, the soldier may be liable for 
the full amount of the damage to both the government quarters 
and the furnishings if this act is construed as grass negligence. 

According to the regulation, however, the soldier may also be 
liable for the full amount of the damage if the child willfully and 
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maliciously fires the gun within government quarters. T h s  may 
be so even if the child obtained the gun from a neighbor through 
no fault of the soldier, hecause the regulation does not require 
that there be any knowledge or fault on the part of the soldier if 
the soldier's dependent commits the destructive act willfully or 
through gross negligence. In such a case, the practitioner may 
wish to argue that the child was "under the age of discernment" 
or of such "tender years" that the child was unable to commit a 
willful or culpably neghgent act. 

D. DAMAGE RESULTZNG FROM A 
CHZLD'S USE OF Ah' AUTOMOBZLE 

The last hypothetical incident posed in the introductory para- 
graph concerned a teenager's use of the family car, resulting in a 
collision and damage to another car and injury to that car's 
occupants. As previously discussed, car owmen are not typically 
liable at  common law for the negligent operation of their cars by 
others. There is, however. an important exception to this common 
law rule regarding automobiles similar to the general common law 
principle of negligent entrustment. 

Aecordmg to this exception, if the parent gives a child 
permission to use the family car notwithstanding the child's 
substantial history of drunk or reckless drivmg, or if the child has 
a physical or medical condition of which the parent is or should be 
aware and this condition impairs the child's ability to drive the 
car safely. the parent may be held to have negligently entrusted 
the car to the child. Such negligent entrustment may render the 
soldier parent liable at common law for any resulting iniuries or 
damage. The soldier may also be liable at  common law for the 
resulting property damage and personal injury pursuant to the 
family purpose doctrine. an additional basis of liability recognized 
in more than e. dozen states. 

In addition to this potential common law liability. the soldier 
may be subject to Statutory liability based upon a consent 
statute. These statutes. which have been enacted in approxi- 
mately twelve states. render the vehicle owner who permits 
another to drive his or her car liable for injuries t o  third persons 
which are caused by the negligence of the driver. 

After identifying any additional statutes which might provide 
such general vicarious liability. the practitioner should finally 
consider whether the child met all the statutory requirements for 
driving the vehicle. Far example, if the child were driving with the 
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soldier's permission but without a valid driver's license either 
because the child was too young to obtain a license or because the 
child was otherwise unqualified to be licensed in that state, the 
solher may be statutorily liable for the resulting collision. Some 
states have enacted additional statutes that require a parent of a 
minor applying for a driver's license to sign the child's application 
and thus assume Liability for any accidents in which the child 
might subsequently be involved. 

XI. CONCLUSION 
While it may initially appear that  a soldier is subject to liability 

for even the mast unpredictable acts of his or her minor child. 
liability is most typically imposed when the parent fails either to 
discipline a child for misconduct or to provide sufficient guidance 
and training when the child is using vehicles or dangerous 
instrumentalities. Because parents generally have been found not 
Liable far the acts of their minor children at  common law. it is 
only when a given hazard has been grave enough to attract the 
attention of the legislature that parental liability has been 
statutorily imposed. Because legislators, like soldiers, have unpre. 
dictabie offspring. it is unlikely that parental liability statute8 will 
be drafted so as to impose upon parents an impossible task. 
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RIGHT WARNINGS IN THE MILITARY: 
AN ARTICLE 31(b) UPDATE 

by Captain John R .  Morris' 

I. INTRODUCTION 
On 5 May 1985, Article 31 of the Uniform Code of Military 

Justice IUCMJI celebrated its thirtyfifth anniversary as the 
cornerstone of the protection against compelled self-incrimination 
in the military.' The history of this provision has been an 
interesting-albeit complex-one. reflecting an intense effort to 
ensure the fairness of military 

For the past three and onehalf decades, Article 31 has provided 
the following mandate to the armed services: 

Art. 31. Compulsory self.incrimination prohibited 

(a) No person subject to this [code] may compel any 
person to incriminate himself or to answer any question 
the answer to which may tend to incriminate him. 

(bl No person subject to this [code] may interrogate, or 
request any statement from, an accused or a person 

'Judge Advocate General's Corps. United States Army Currently amigned 88 a 
responsible attorney m the MlLtuy Personnel Law Branch. Admvlistrative Law 
Diviaon. Office af The Judge Advocate General, 1983-preaent. Formerly aiaigned 
as Attorney-Advmor to the Assistant General Counsel for Legal Couniel, Office of 
the Secretary of Defense, 1983.1986 Officer.m.Charge, Gelnhsusen Legd Center, 
Office of the Staff J v d n  A d v a a w ,  3d Armored Divison. 1982.83. Tnal Counael, 
Hanau Legal Center Ofhee of the Staff Judge Advaate ,  3d Armored Dwi8mn. 
1982: Defenre Counsel, U 5. Army Tnal Defense Service. Europe, with duty at  
Hanau Legal Center, 198142. J D  Imnth honoral, Univeraty of Oklahoma, 1977 
Completed 94th Army Judge Advocate Offieer Basic Course. 1980 Author of 
Opming Statement An Opportunity f a r  Effaehue Defanee Aduoeaey, The Army 
Lawyer. Sep 1986. at  10, Rdabiliiofiue Pofennol of the Accused. Ham the 
Floodgatas B8.n Oprnrd on Senfancing*. 16 The Advmafs 75 119841, MRE 
4 W b )  A Care Study in "Whodunit?" 16 The Advaeste 51 119S41: ?he Pummetws 
of Judicial Conduct During an Oklahoma Jury Tml of Y Cnmind Defendant. 53 
Okla. B. J 1307 119321, Constitunond L a w  S u b a l n t i v e  Due Pmeerr end the 
Incompetent Organ Donor. 33 Okls L. Rev. 126 11830l. Consnfviianol Low. A 
Conatitutiond Andyns  oi the NPU Okbhorno Abariian Sf~tute. 32 Okla. L. Rev 
13s 119791 Members of the bars of the United States Supreme Court, Uruted 
States Court of Appsds for the Tenth Circuit. United Ststea C o w  of Mlli tuy 
Appeals, and the State of Oklahoma. 

The Uniform Code of MiMary Juatice 10 U.S.C 49 801.940 119821 [hereinafter 
UCMJ] w m  enacted on 5 May 1950. Pub. L. Na 81-60B. 64 SLaf. 11s 119501 Smce 
its enactment, AN& 31, 10 US.C 5 831, has newr been changed m either form 
Or content. 

2See Lederer. Right8 Warnings an the Armed Services. 72 MJ. L Rev. 1, 2.9 
119761. 
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suspected of an offense without first informing him of the 
nature of the accusation and advising him that he does 
not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement 
made by him may be used as evidence against him in a 
trial by court-martial. 

(c1 KO person subject to this [code] may compel any 
person to make a statement or produce evidence before 
any military tribunal if the statement or evidence is not 
material to the issue and may tend to degrade him. 
(dl No Statement obtained from any person in violation of 
this article, or through the use of coercion, unlawful 
influence, or unlawful inducement may be received in 
evidence against him in a trial by courtmartial. 

Between 1951 and 1975, military court8 struggled to find the 
proper scope and effect of this Article, particularly with regard to 
subsection lb1.3 Since 1915, the Court of Military Appeals and the 
courts of military review have continued to papple with the 
intricacies of the Article 31(bJ protection. This article will review 
military decisions of the past ten years that have interpreted 
Article 31(b), articulate current guidelines utilized by military 
C O U I ~ S , ~  and offer exampies of legislative, executive, and judicial 
actions that may improve t h s  codal privilege for the future. 

11. THE REQUIREMENTS OF ARTICLE 
31fb) 

Any analysis of the types of problems confronting judicial 
attempts to interpret Article 31(b) must begin with the langvage 
of subsection Ibl itself. Professor Robert Meguire created the 
following matrix reflecting the four basic elements of this 
provision: 

ELEMENTS ARmLElw 
111 Who must warn? No person subject to this [code] 
121 When is a warning required? may interrogate, or request any 

statement from, 

(31 Who must be warned7 an accused or a person 
suspected of an offense 

'Id.  BL 8-46 62-54 
'The Military Ruler of Evidence. which codfled rights w m n m ~ s  and procedures 

m the armed forces. w d  also be &scussed m fhia article 
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ELEMENTS ARmxmlu 
(4) What warning is required? without first informing him of 

the nature of the accusation 
and advising him that he does 
not have to make any 
statement regarding the 
offense of which he is accused 
or suspected and that any 
statement made by him may be 
used as evidence against him in 
a trial by court.martial.6 

Notwithstanding the apparent clarity of these elements, the 
answers to the questions they present have proved to be far from 
simple. Ten years ago, one miter concluded that the first 
twenty-five years of litigation and judicial interpretation made 
only one paint clear: virtually nothing involving Article 311b) has 
a plain meaning.5 During the past ten years, B "plain meaning'' 
has remained elusive,' but progress has been made to establish a 
logical framework in which answers are attainable. Further work, 
however, remains ahead. 

A. WHO MUST WARN? 
By its terms, Article 311bl applies anytime any soldier questions 

a suspect. Military courts, however, have been unwilling to apply 
Article 31 in such a literal fashion. In 8ome of the earliest cases 
fallowing enactment of the Uniform Code of Military Justice, the 
Court of Military Appeals fashioned the "official capacity'' test to 
gauge the requirement that  "[nla person subject to (the UCMJ]" 
may question a suspect or an accused until rights warnings are 
given.8 This test focused on the "officiality" of the questioner's 
motives at the time of the questioning. If  the questioner wan 
acting in an "official capacity" on behalf of the military, the 
interrogation fell within the scope of Article 311bl and warnings 

' M a w e .  The Warning Rspuiirrnrnr o/ A m c B  3I(bl. Who Must Do What to 

'Lederer. supm note 2, at 11 ieasea through 19761 
Urnfed States Y. Jones. 19 M J. 961. 966 (A C M.R 19861 lenses from the Court 

of Mllitan Appeals demonstrate that Lhe mferprstatmn of Artide 31ibl is 
"mythmg bar ' p l o '  "I  
%g. C'nited States v Gibson. 3 C.M.A. 746, 752, 14 C.M R 164, 170 119641. 
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were required.* On the other hand, if the questioner acted because 
of purely personal considerations (such as friendship with the 
8wpectL Article 31 would not be triggered.10 

Unfortunately, tho "official capacity" test did not completely 
resolve the "who must ward' issue, for it failed to analyze 
whether the questioner's military position or status could have 
caused the accused or suspect to respond," or whether the 
suspect or accused even perceived that official questioning was 
taking place.'Z 

In 1915, then.Chief Judge Fletcher. in United Stares U. Dohle,I3 
rejected the traditional "official capacity" test and sought instead 
to institute a "position of authority" standard to determine who 
must warn." This ceat focused on the state of rmnd of the suspect 
or accused by asking whether the position of the questioner could 
have subtly pressured tho suspect or accused Into responding to 
the inquiry.16 If 80 ,  the questioner fell within the scope of Article 
31(b). 

Although the "position of authority" test seemed to more 
closely reflect the intent behind Article 3Ub) than did the "official 
capacity" test, it too was flawed. First, a questioner's "position" 
should be relevant only if it is tied to mnk or position differences 
between the questioner and the suspect or accused in accordance 
with the spirit of Article 3lib):'6 the fact that  the questioner is, 

'Id See United State8 V. s a y .  1 M . J  201. 203 & n.3 !C.M A. 19751. 
'%%a United Stales Y Beck. 15 C.M A. 333, 338-39, 3s C M R  305 310-11 

!19861. 
I Compare Urnfed States V. Wheeler, 27 C.M R. 981, 994 !A.F B.R. 19591 lc iv l l iv l  

p d c s  officer bound by Article 311bll with United Stater Y Gibson. 3 C M A. 746. 
752.55. 14 C.M.R. 164, 170-71 119541 Iprivste fvst class not w i t h  scope of Article 
3libil. See Lederer. supra note 2, st 13. 

"Lederei, mpm note 2, at 13-14, 20-23. 
"1 M.J. 223 1C.M A. 19751 In Dohie, B private fmrt e l m  m custody responded 

to qveahona from a sergeant m his unit who had been dsfded as B guard Despite 
the sergeant's testimony rhal Dohle was a gmd friend and h i s  questions were 
motivated solely by ius personal concern and bewilderment about the allegations, 
:he Court of MLtary Appeals held the hterrogstion molafad Article 31. 

"Id. at 226 IFletcher C IT ,  m i  Cook. S , and Fermaon. S.J.. coneurrini in the 
r e d t  by neparste opinions1 

"Id at  225. 226 & n.4 
"See Uruted SLafes V. Gibson. 3 C X A  716. 752. 14 C M R 164,  170 119541 

I 'pmsumpdve ~ m e m n ' '  implicit in d i t a r y  &supline and superiority1 see d m  
Unirsd States Y Harns. 19 M J 331, 343 n 3 IC M.A. 19661 ICox. J., Concurmg m 
the remit by separate opmioni, Urutad Siatea Y Parker. 15 M.J 146 153-64 
1C.M.A. 19881 ICook, J., conuvring by ssparafe opmionl: Uruted States V. 
Schnetder, 14 M.J. 189 193 1C.M A 19621, Cmted States V. Leais. 12 M.J 205, 
206 I C M A  19821: Unilad Staler v Rsvenel. 20 M.J 842, 845 !A C M R 19651, 
Umtad States V. McDonald. 11 M,J 684. 686 IA F C.M.R 18821. patinon d m i s d .  
15 M.J. 171 I C M A .  19831 
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far example, a guard, and that the suspect is in his custody does 
not necessarily mean that the requisite "subtle military pres. 
8uTes" are at  work t 0  coerce a response." Moreover, the "position 
of authority" approach ignored the point (reflected in the "official 
capacity" test! that the motivation of the questioner is also 
relevant to the scope of Article 311b!.18 

Because a majority of the Court of Military Appeals wa8 unable 
to agree on the "position of authority" test advocated by 
then.Chief Judge Fletcher, trial and appellate judges continued to 
engage in judicial "hair-splitting"13 of such issues as the motives 
of military questioners; their status, positions. and capacity at the 
time of questioning; and the effect of their actions an the suspect 
or accused being ques t iandZD For every situation seemingly 

'At m e s .  d t a r y  appellate courts have eontvsed the concept of Arficie 3 l l b l ' ~  
"subtle d t w  pressw~"  w t h  other tmes of "pressure" and deemed particular 
situstianr to require 311bl rights w-gs before q w a t i o m g  E g ,  V'mted Stales 
Y. Alexander, I8 M.J.  84, 87 IC M A. 19841 Iquestioning by a miLL- physician 
unrelated to treatmenti: United States v Mllburn. 8 M.J 110. 112-13 ICM A 
19791 lqueBfmrWlg by d t s r y  defense m u s e i l ,  United Slates v Babbidge, 18 
C M A .  327. 332. 40 C.M.R. 39, 44 119691 (questioning by psychiatrist): UtGted 
States Y. Lacy. 16 M.J. 7 1 7 ,  780 1A.C.M R 19831 (quentiomg by medical 
pBIsOnn8U Umted Stales V. Hd, 13 M.J. 882. 885, 886 & n.3 1A.C.M.R. 19821 
Iqwet~o-g. urnelated ta treatment, by physician and social worker) 

"Sea. B s.. United State8 Y Sea" 1 M.J 201, 204-06 1C.M A. 19761 ICaoh. J 
C0"nuringl. 

"United Stares Y KeUey. 8 M.J. 84. 92 1C.M.A. 19lBi Ihummary dinpoimon 
denyylg ped000 for IBVIOW) IFletfhtr, C.J.. dmentingl. Sea Lederer. mpm note 2 .  
at  17.2" 
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resolved by these courts, a corresponding "exception" was ere. 
ated. Military superiors generally had to warn subordinates before 
questioning, although circumstances could legitimize not doing 
so.s1 Investigating officers,l2 as well as military defense counsel,23 
Likewise faced warning requirements, and dicta in one ease even 
placed a potencid duty on trial coun~ei  and military judges." 
Civilian authorities, both foreignz6 and dome~tic,~a were obligated 
to render the military rights advisement in some settings. 
Conversely, questioning by peers or f r iendP and by informants 
01 covert law enforcement agents's was generally held to be 

IA C M R 15771 I 'eoun~ehng ses3mn' !. Urvfed Starer v Kelley 3 hl J 536. 637.38 
IA C hi R 1577! grant of m v w j /  racofsd & prlition denird 8 hl J 84 IC hl A 
19751 [staff sergeant 3 ques tmmg of captan with regard EO the latter's mlerlng 
record Of nonjudicial punishment1 Unired States Y Hale. I \ I  J 693, 696 
IN C M R 19771 iquestionmg of suspect by lareenv YIC~IIIII Uniled Srsles I 

requiwd!, United States /, LaveU. 8 .MJ. 613, 618- 

19801. 
"United States Y Mllburn. 8 M . J  110 114 1C.hl.A 19791 ldictvml A similar 

duty b conremdaad m M i .  R Evid 3011b1121 livdicial sdwce. to  an "m~aren l l i  
unifarmed' w i n e ~ s .  out of the hearvlg o t  the p&il alrhough--uiuall)--n'ilth~r i 
witness nor the accused need be warned befare tescifymg Manual for Courts- 
Martial United Stales 1584. Md. R. Evid 305ici analvsii 81 A22-15 lherernafcer 

eade' I. 
' % g .  Lrvted Stater Y Klrby. 8 hl J 8 9.11 IC.hl A 19791 [Perry J .  with 

Fletcher. C.J.. concurring m the result without op1111m and Cook J., concurring m 
the result by separate apuan!  United States Y Singleton 4 M J. 864. R66-67 
IA C M R 19781. petition danird. 5 hl J 216 IC M A 19751 

' % g .  United States Y Kirby 6 h l J  8, 11-13 IC hi A 15791 (Cook. J 
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beyond the scape of Article 311b1, although certain circumstances 
could create a duty to wam.29 

On 26 January 1981, the Court of Military Appeals. in United 
States v .  Duga,30 formulated a new test to determine who fell 
within the "who must wam" element of Article 31(b). Relying 
heavily on legislative history to discern the true intent of 
Congress, Chief Judge Everett, speaking for himself and Judge 
Fletcher. declared: 

[Llong ago in United States u. Gibson, 3 U.S.C.M.A. 746, 14 
C.M.R. 164 (19541, this Court concluded, after a careful study 
of [Article 31(b)'s] purpose and legislative history, that 
Congress did not intend a literal application of that  provision: 

Taken literally, this Article is applicable to interrogation 
by all persons included within the term "persons subject 
to the code" , . .o r  any other who i6 suspected or accused 
of an offense. However, this phrase was used in a limited 
sense. In our opinion, in addition to the limitation 
referred to in the legislative history of the requirement, 
there is a definitely restrictive element of officiality in the 
choice of the language "interrogate, or request any 
statement," wholly absent from the relatively loose 
phrase ''person subject to this code," for military persons 
not assigned to investigate offenses. do not ordinarily 
interrogate nor do they request statements from others 
accused or suspected of crime.. , , This is not the sole 
limitation upon the Article's applicability. however. Judi. 
cial discretion indicates a necessity for denying ita 
application to a situation not considered by its framers, 
and wholly unrelated to the reasons for its creation. 

Careful consideration of the history of the requirement 
of warning, compels a conclusion that its purpose is to 
avoid impairment of the constitutional guarantee against 

eoneunmg m the resultii United States V. Cartledgo. 1 M J. 669. 672 73 IY C.M R 
19751 

' Z g .  Uruted States V. Johnatone. 6 hl.J. 744, 746-48 !A.FCM R 19781. a i fd  
b y  summaw disposition. 11 M J 68 1CM.A 19811 IArficle 31 violated where 
vlformanr questioned s u s p s ~ r  using quennons aupphed by OS1 agent! U r h m  B 
IYBP~EL OT sn aeevsed is represented by counsel. rhe s u t h  amendment may further 
restrict qu~~r ionmg by covert agents Campvrr C'niled Stale8 v Henry. 417 u s  
264. 271.75 119801 Imfringrmmt upon s u t h  amendment presented by facls! with 
United States v Dugs. 10 M.J. 206. 208 n.4 1C.M.A. 19811 See gonerdy MII R 
E v d  3OSldI.le1 lright to ~ounie l  and preinterrogatian notice to mun~el/: Lederer 
supm note 2 at 26-28. 

"10 M.J 206 IC M A. 19811 
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compulsory self incrimination. Because of the effect of 
superior rank or official position upon one subject to 
military law, the mere askmg of a question under certain 
circumstances is the equivalent of .a command. A person 
subjected to these pressures may rightly be regarded as 
deprived of his freedom to answer or to remain silent. 
Under such circumstances, we do not hesitate to reverse 
convictions whenever the accused has been deprived of 
the full benefit of the rights granted him by Congress. . , . 
By the same token. however, it is our duty to see to it 
that such rights are not extended beyond the reasonable 
Intendment of the Code at the expense of substantial 
jus t ice  and  on grounds  t h a t  a r e  fanciful or 
unsubstantial. . . . I t  may be reasonably inferred [then] 
that Congress did not consider a warning to be a sine quo 
non, but rather a precautionary measure introduced for 
the purpose of counteracting the presence of confinement. 
or other circumstances [of "presumptive coercion," im- 
plicit in military discipline and superiority]. which might 
operate to deprive an accused of his free election to speak 
or to remain d e n t .  

Mare recently. . , [we] again observed that 

The purpose of Article 31(b) apparently is to provide 
servicepersons with a protection which. at  the time of the 
Uniform Code's enactment. was almost unknown in 
American courts, but which was deemed necessary be. 
cause of subtle pressures which existed in military 
society., . . Conditioned LO obey, a serviceperson asked far 
a statement about an offense may feel himself to be 
under a special obligation to make such a statement. 
Moreover, he may be especially amenable to saying what 
he thinks his military superior wants him to say- 
whether it is true or not. Thus, the serviceperson needs 
the reminder required under Article 31 to the effect that  
he need not be a witness against himself.. . . To para- 
phrase a remark by Mr. Justice Steward in Rhode Island 
U. Innis, 446 U.S. 291, 100 S. Ct. 1882,  1688. 64 L. Ed. 
2d 297 (19801, "[tlhe concern of the [Congress] in [enact- 
ing Article 3Ub)l was that the 'interrogation environment' 
created by the interplay of interrogation and [military 
relationships] would 'subjugate the individual to the will 
of the examiner' and thereby undermine the privilege 
against compulsory incrimination" contained in Article 
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31ia) of the Uniform Code of Military Justice. 

Therefore, in light of Article 31ib)'s purpose and its legislative 
history, the Article applies only to situations in which, 
because of military rank. duty, or other similar relationshp, 
there might be subtle pressure on a suspect to respond to an 
inquiry., , , Accordingly, in each case it is necessary to 
determine whether (11 a questioner subject to the Code was 
acting in an official capacity in his inquiry or only had a 
personal motivation: and 12) whether the person questioned 
perceived that the inquiry involved more than a casual 
conversation.. . . Unless both prerequisites are met. Article 
31(bl does not apply.8' 

The Duga decision did not radically alter the existing scope of 
judicial inquiry, a8 the motives of the questioner and the 
perceptions of the person questioned remained crucial to the 
ultimate judicial resolution of each case.32 Chief Judge Everett 
concluded his inquiry into the facts of Duge by stating that no 
rights warning6 are required unless (11 a questioner subject to the 
UCMJ was acting in an official capacity in his inquiry, and 12) the 
person questioned perceived that the inquiry involved more than a 

"Id.  sf 208-10 hts t lons  and footnotes omtiedl 
'*Sa* 8 8 ,  United States V. Alexander, 18 M.J. 84. 87 1C.M.A 19841 iquestloni. 

vnrslalad to ciuld'r meddled trestment. by physnan  t o  parents suspected of child 
abuse: haidmg avoided addreisvlg the precise issue of "who muat w a m ' l :  United 
Stater v Olson, 17 M.d 176. 177 IC M A 19841 1questloning by guardlsssirrant 
d a m n  isweant "out of euriosiry:" Court memmed ouestions were subwct to 
Art& 3llbl without discursml: United Sti tes v Buiner, 15 M.J 139. -141-43 
IC M A 19831 (eonversatian between technical eergeant, who was the no". 
eommisaoned officer in charge of recuricy police mvestigations, and mspeeti, 
United Stater V. Mayo. 12 M,J 286. 29344 1C.M A. 19821 lqvesuaning by B 
ehargrof-quartersl: United States Y Leuis. 12 M.J. 205. 207-08 (C M A 19821 
Iouestionine of ~ d v s t e  by second butenanti  Uruted States Y McDonald. 14 M.J. 
684, 686 1i .F  C'M R 19821. petition denied. 16 M J 111 iC M A 19331 Iquestiom 
ing by stsff sergeant of an m m a n h e n d l :  United States V. Dean, 13 M J 676, 
518-79 (A.F.C.M.R. 19821 i"eounselng" by firat aeigeanrl, Umted States V. Jones 
11 M.J 829, 631 1A.F.C.M R 19811 IqmBrmmg by civrlian store detective 
employed by post e r e h a n m  United States V. P ~ W Y  11 M.J. 811, 812-14 
1A.FC.M.R.I. pennon denied, 12 M.J 194 !C.M.A. 1aElIiiaamel: Umted States Y 

Barrett. 11 M.J 628,  631 (A.F.C.M.R. 19811 IPFC questiorung EZieowaheri, 
United States V. Lacy, 16 MJ 777,  780 IA.C.M.R. 19831 lquestronmg by medicl: 
Unitad State8 Y. Whitehouse 14 M.J. 613, 644 n 2 IAC M.R. 19821 (questioning by 
roommatel; Unrted State88 v Hd, 13 M.J. 882 885, 886 & n.3 lAC.M R. 19821 
!questioning by physician and aoual worker]: Umted States V. Flowers. 13 M J. 
511. 672 1AC.MR 19821 i d d  on ather -rounds 1 7  M.1 il i P W  A imli 
lqveationrng by eovert spnt l ,  Umrsd St& <~ ~ j j l u n ~ . ~  l i - M - i - & - - i c  
1A.C.M.R. 19521 Iqusitiodulg of suspn't by FCO bulldmg occupant who saw the 
suspect tampering with the door to a rmm in which the latter md not lrvsl, United 
States Y Foley, 12 M.J. 826, 831-32 1F.M C.M R 19811 Iquestmning by civilian 
policei. 
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casual conversation.33 Where both factors are met the questioning 
has created the kind of "subtle military pressures" that Article 
8Ub) was designed to 

An example of the value of Duga was provided in 1984 by the 
NavyMarine Corps Court of Military Review in United States v .  
Richards.s6 In Richonis, an enlisted derk conferred with B Nary  
chaplain (a lieutenant1 in the latter's capacity as a clergyman. As 
a result of these discussions, the chaplain learned incriminating 
information.36 The court of military review held that no rights 
warnings were required because the situation did not bring to 
bear upon the person baing questioned the subtle military 
pressures that were contemplated by tho legislative history of 
Article 31(bj and the Duga decisian.3' 

Military courts will continue to be faced with troublesome 
factual questions concerning a questioner's motives. status, or 
capacity. or the perceptions of the person questioned. For 
example, what is the capacity of a military chaplain who counsels 
his or her enlisted assistant concerning the latter's unprofessional. 
off-duty conduct? What are the likely perceptions of the assistant 
during these discussions? The current Military Rules of Evidence 
do not attempt to provide a solution to these types of questions. 
Rule 305(bj(l), for example, defines a "person subject to the code" 
as including any person acting as a "knowing agent" la term 
itself left undefined) of a military unit or of a person who is 
himself subject to the UCMJ, such as a civilian member of one of 
the military law enforcement agencies.38 yet the definition of a 
"person subject to the code" is actually-and circuitously-limited 
to mean B "person subject to the code mho is required to giue 
warnings under Article 31.30 Thus, in difficult cases (such as one 

"10 M J. s t  210. 
"Sac id. at 208.10. 
"17 M J. 1016 1NYC.M.R. 19841 
mid. at 1018. 
"Id at 1019-20 The court was hsavlly mfluenced by the prilll.pemtent pndege  

in MII. R Evid 503 Bscavae Rlchards' diacvssron with Lhe c h a p i m  was B 
confidantid. privileged commurYCatmn it would have been an~malms t o  requm 
the e h a p i u  Lo w m ,  for example, that Richards' statements could be usad BJ 
evidence in a trid. The c o w t  alro noted thsl  the chapiaun was not mung "with an 

prosecution ' Id @t 1019 Sea also Umted States V. Moreno. 20 M J 623 115851 
"See Mil. R E n d .  305ibllll analysis at A22.12 From this. It mght  appear that 

v v t v d y  any law enfarcement agent or my mdividud subject to the UCMJ who is 
acting m m "offiaal drciphary capacity" over the suspect or sccuaed must wun 
before questioning See &o Mil R. Evid SO41al analysis a t  AZ2-5 

'*Mil R Ewd 305ic) (emphasis sddedl. The draflera of the Mdtary Rules of 
Evidence conceded that they chd not purport Lo answer the "who musf w m "  
l i m e  Md R Evid 305ici analyiils at AZ2-12 Lo -13 

i"vost>gatory InLent LO elreit vlerimating rerponses in anticlpatlon Of c r m a l  
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involving a chaplain and his enlisted assistant/, the key to Article 
311b) may simply be whether the surrounding cirumstances 
created the kind of subtle military pressures that Congress 
intended to overcome by enacting Article 311bl. If the answer is 
yes, a duty to warn may exist. 

After five years with Dugo. several important matters remain 
unresolved. For example. will the "perceptions" of the person 
questioned be judged an a subjective basis. on an objective basis. 
or by a combination of the two?'0 I t  the subjective standard alone 
controls, the government must meet the difficult task of convinc- 
ing the military judge that the accused did not perceive that the 
conversation was official in nature but arose from the personal 
motivation of the questioner, or that the accused did not perceive 
the conversation as more than casual. 

Another question requiring judicial attention arises in cases in 
which an individual may feel coerced-but not because of any 
military situation. I t  should be apparent that  questioning by 
exchange detectives, roommates, ceworkers, spouses, physicians 
or medics, social workers. or attorneys may produce a "pressure" 
on a Suspect or accused to respond to but Article 
31(bl will be triggered only if military rank, duty. or a similar 
relationship created the subtle coercion to an8we1.*~ While que* 
tioning of a subordinate by a member of one of the recognLed 
professions could indeed create an Article 3l(b) situation, courts 
must do more than merely assume, without analysis or discussion, 
that  such a case gave rise to the requisite subtle military 
coercion. Without such a finding. the questioning may be insuffi- 
cient to trigger Article 31(b).'B 

Unfortunately, military courts historically have extended the 
requirement tor Article 3llb) rights warnings without expressly 
finding that the necessary "subtle military pressures" caused the 

"SOP ' E ,  Umted State8 V. Duga. 10 M J. 208, 211 i C M A  19811 lln&ddud 
''could not possibly have perceived his inferrogstion BQ being afficid ID n8~ure''l: 
Umted Stetea Y .  MeDondd. 14 M.J 881. 886 1AFCM.R. 19821. pennon dsnisd, 
16 M.J 111 iC.Y.A 19831 Isamel 

"See, e.#., Oregon v Hass, 420 U S  714, 722.23 119751 iinterrogsrion by police1 
"Cuatod~d QuB$tianing by police. whether mihrary 01 c i d l a n ,  wdi lmplioata an 

indwiduas fifth amendment rights S I P  Unitsd Stater v Ravend. 20 M.J. 842. 
845 (A.C.M.R. 19851 lthe only mfferenca between fifth amendment and Articit 31 
is the latter's msulation agmat  subtle d i t -  preesmea mated  by ranh m dvlyl 

"This i8 pmtieuimiy true if rho suspef m seeused ia sublsetively unawm~e that 
official questioning ia t&g place See, e.g , United States v Hill, 13 M J 882, 
885, 886 & n 8 IA C.M.R. 19821 I q u e s r i o q  by physxian and rocid worker1 See 
d m  hderor. supra note 2. at 13-14. 20-23 
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suepect or accused to respond to the questioning.44 While the 
courts might expand the military's protection against self. 
incrimination by invoking such concepts as due process or 
fundamental fairness,' those warnings are dearly beyond the 
intended parameters of Article 31lb) itself. Thus, in non.custadial 
situations, the key to whether Article 31 warnings are required- 
and whether the evidentiary limitations imposed by Article 31 will 
apply-should be whether the suspect or accused responded to a 
question because the questioner was "a doctor," "a lawyer," or "a 
clergyman" rather than because of the uniquely military pressures 
with which Article 31lb) is concerned. If such pressures are 
absent, Article 31lbl should not come into play.46 

B. WHENIS THE WARNING REQUIRED? 
Determining whether a questioner fell within the class of 

persons required to give 31(b) warnings li e., Maguire's "who must 
warn?' element) provides only the first piece of the Article 31Ib) 
puzzle: ultimately, each of the three remaining elements must be 
addressed: 

(I) Was questioning conducted? (Mapire 's  "when is a warning 

121 Must this soldier have been warned? (Mapire 's  "who must 

13) Was the warning adequate? (Maguire's "what warning is 

In the first of these three remaining inquiries, the analysis focuses 
on whether there was "interrogation" of or B "request for any 
statement from" the suspect or accused. 

"Interrogation"-the ward evokes stereotypical mental images 

( " E # .  Ulured Statas V. Alexander 18 M.J 84. 81 ICMA 19841 Iphyrician's 
questioning of parents suspected of chdd aburel. Cnited States v MJbum, 8 M J 
110, 112.13 1CM.A. 19791 Ipmtnal qwstmnulg of B suapet. vnrepreaenled by ha 
o m  counsel. by d t a r y  defense C O ~ ~ J F I J .  United States Y Johnstone 5 M J 714, 
746.48 IA.F.C.M.R 19781. affd ky summary duparinon, 11 M J 88 IC.M A 19811 
lquestioning of suspecl by informant at  the request of and urth questions m u d y  
supplied by A n  For- OS1 agent) 

required?" element'7; 

be warned?" element); and, 

required?' element). 

'%e. D S ,  Uruted States V. Mllbum. 8 M J. 110 1C.M A 18191 
"On &h an isme. chi government bears the burden of prmf by B preponder- 

ance of the evidence. M i .  R Evid. 3041ellll fburden of prwf in evidentiary hearvlg 

tanr&ount t o  "queiitioning" under Article 31 
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of intense lights, smokefilled rooms, and shadowy figures en- 
gaged in the relentless pursuit of incriminating information. 
"Requesting any statement from." on the other hand, creates the 
impression of a more polite, takeit-deave-it situation lacking 
any overt pressure an the person being questioned. For the 
purposes of Article 3UhL however, no distinction need be drawn 
between these concepts.'s If a person who is required to warn 
says or does anything that is either designed to elicit an 
incriminating response or which is reasonably likely to produce 
such a result, then there was indeed "queetioning."~s Two 
interrelated issues are of major concern: (1) What is a "s ta te  
ment?". and 121 What is "questioning?' 

1. What is a "Statement?' 

Lese than ten years ago, the concept of a "statement" made in 
response to "questioning" was one of the most confusing aspects 
of the more general "when is the warning requiredl" element of 
Artide 31(bl. Because a suspect or accused was making a 
"statement" when giving a specimen of either blood60 or urine" in 
response to  an official request or order. all resulting laboratory 
findings were inadmissible absent proper Artide 311b) warnings.'2 

Today. military courte have adopted the more widely accepted 

"Tho distinction can he mponant  If the facta reveal the pmence of eaieion 01 
vnlawfu inducement or mfIuance. In rheee 8ituPtions. an ArtdB 31181 violation 
wmis, and Arliele 311dl reqwer ~xelusion of any auhrequent ritatements B V B ~  if 
ths questioner gsve the Amide 311b1 warnmgn. Sea. e g ,  United State8 v Butner, 
15 M.J. 139. 141. 143 1C.M.A 19831 (threat by police that they would reveal that 
the paraon bemg quesiianed had been L "snitch" for them if he did not tell them 
what they wanted t o  know!. 

The Mlhtary Rules of Evidence make no &.tinction between ''mqueata for 
statements" and "mrmogatlons." Only the tsim "interrog8tmn" IS defined. Mil. 
R. Ewd. 306ibll21 ldeivled IIP including any formal or lnformal que9tio-g in which 
an bnrimvlatlng reaponse either IS nought or is B reasonable consequence of such 
qYePtioning1. 

'mEE.g, United Staten V. Bumsx. 15 M.J 139, 112 (C.M.A. 19831: Urntad States V. 
Lewis, 12 M.J 206. 207 1C.M.A. 19821, United States Y Muidwn. 10 M.J. 254, 
251 !C.M A. 19811: Urvted States V. DoweU. 10 M J. 36. 40 !C.M A 19801: meord 
Md. R. Evid 3O5lbl121 

"E.#. United Staes Y. M Y E ~ U Y ~ ,  9 C M.A 67. 68.69. 25 C.M.R. 329. 330-31 
119681, Umted States v Jordan 1 C.M.A. 462, 451-65, 22 C.M.R. 212, 244.45 
115571. 

' E # ,  unlted state. V. R U ~ .  23 C.M.A. 181. 182.48 C.M R. 797. 198 119141 
b'Although, generally. an order to produce such B ~pecimen WBI not a la.utvl one. 

United States Y .  Ruu. 23 C.M.A. 181, 182-83. 48 C.M.R. 751, 798-95 119741, M 
order W Y B ~  lawfu-and B reaponse required without recow88 to Article 31- p m r  to 
taking B blood or YMB smpls under cveumrtsncea in whxh cnmvlal  P IOBBCY~IO~ 
was impa~iihle E g ,  United States Y .  Brosdy, 12 M.J. 863. 964.66 IAF C M R  
19821 IAir Force Regvlatian 30-2 prohbded use of certayl sridence to support 
punitive action or any sdminisrintive reparation resultmg in lass than honorable 
diechargel. 
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views3 that only testimonial, communicative evidence is protected 
by the privilege against self4ncrimination.~~ Thus, the production 
of body fluids,55 handwritings6 and voice5? exemplars. and dental 
impresaions,sa as well as other nontestimonial acts,j' need not be 
preceded by Article 31lbi warnings. Similarly, although more in 
keeping with traditional military law. a suspect or accused may 
legitimately be required to give certain information or make 
certain reports without triggering Article 31lbi.60 Some reporting 
requirements, however, simply go too far and are unenforceable 
when in conflict with Article 311b).BL 

. .  . .  
agllinri s e l f . m e n m a l m  protects agslnst convict~on for dereliction of duty where 
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The continuing validity of some of the traditional "reporting" 
requirements. particularly the one concerning an order to identify 
oneself, has been open to challenge since 1980. At that time, and 
at  the suggestion of the Department of Justice, the Military 
Rules of Evidence adapted the view that a suspect or accused 
must be warned of the absolute right to remain silent, not merely 
that he or she has the right to refuse to make any statement 
"regarding the offense" of which he or she is suspected or 
accused.02 I t  is likely. however, that  an order requiring a military 
member-even a suspect or accused-to identify himself or herself 
will retain its validity. either under the theory that such an order 
l i es  o u t s i d e  t h e  scope  of t h e  p r o t e c t i o n  a g a i n s t  
self.incrimination.68 or on the basis that "military necessity" 
requires that such an order be excepted from the rule's applica- 
tion.*' 

When is an act B "statement?" As noted before. "verbal acts" 
were traditionally held to be "st8tements," although more recent 
military cases limit the term to actions with a testimonial 
component. As a result, when a suspect or accused is simply told 
to empty his or her pockets45 or to hand over the contents of a 
wdlet.66 such nonverbal actions, standing alone. are not "State 
ments."G' The controlling factor is whether the request for the 

"at the t m e  the duty to report mms, lhe witness to drug abuse 18 dread7 an 
B C C B ~ S O ~ ~  or prmeipd ID chi d e g d  activity that he f d s  to repm"1, United 
States Y. Tyson. 2 M.J. 588. 685 1K.C.M.R 19761 IAa? regulation which rquired 
siulora to report offenses emnut ted  by naval personnel could not be apphed to a 
stulor who *odd lnerirmnate himself by f h g  the mportl. 

"See M11 R Evid. 3051~1121, Ma. R Evld 305leil21 analysis s t  A22.13. 
'!%e, ' E . ,  United State8 v Leiiier, 13 M J 337, 344 ICM A 19821 ICwk. J .  

with Everett, CJ . ,  concurring and Fleleher, J. concurring in the result!. See abo 
W s s b g t a n  v Chrisman, 455 U S  1. 8 n 3 119821 llndwidu& act  of retvming to 
h h  room accompanied by B police offleer. to retrieve the formr's identification 
card after hd m e a t  lor smpecte3 unlswtvl po~se(sioo of aleohohe bsveragai was 
neither "buirmnatmg" nor B "teLimonial communication" triggering lhe PIOME. 
tioni BgaUlsf self.mcruninatmn, notwithstanding that the production of the 
identification would estabhrh an element 01 the offense. 1.8, that the person was 
underage!: C i f o m i a  v Eyers. 402 U S  424, 431.32, 434 119711 Iplurahty deemon! 
la "neutral ael," not tertmonial in nsfue): UmMd States Y. Carnacho. 508 F 2d 
594. 596-96 (9th Cir. 19741 lnat testimonial or othervise withm fifth smendmsnt 
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suspect to act was merely incident to a search or seizure, or 
whether the supec t  was communicating a response by his 
actions. If a situation falls into the former category. then it is 
properly subject to fourth amendment-but not fifth amend- 
ment-analysis. while those in the latter category permit both 
search and seizure and selfmcriminatian limitations to be ap. 
plied.68 Of course, courts are free in the latter casea to protect a 
soldier under purely iourth amendment guarantees, thereby avoid. 
ing the selfmcrimination question completely.68 

On the other hand, if by his or her o m  conduct the suspect 
acknowledges knowing possession,'O identifies a substance,'I or 
otherwise makes B testimonial communieation.72 an Article 31lb) 
"response to questioning" may exist.'s One early attempt to 
explain the application of the verbal acta doctrine focused on 
whether a specific item was requested from the suspect or accused 
under circumsrances tantamount to  admitting knowledge of its 
p o ~ s e s s i o n . ~ ~  While any act of surrendering property may include 
an implicit admission of knowing possession or a belief as to the 

. .  
not "L"fPrrOgSfl0n' , 

%g Uruted States Y Whippie. 4 M . J  173. 177-18 1C.G C.M.R 1978, lruspecf 
surrendered hag 01 C O C B ~ ~ ~  while verbally admiffing fhsf he x . 8 ~  1t8 poaseasarl 

E g .  id. lactions identified substance as coc(un~I 
% g  Cmled Stated v Holmes. 6 C M A. 161. 156-57. 19 C M R 217 282-83 

119651 Isupect pomted aut clothing he had worn earlsr  m the dsyi. United Scarra 
Y Taylor 6 C h1.A 178 181 83. 17 C M R  17s 181-83 119641 I s m e !  

'If the snspeci dDei  no^ make Lhe nonverbal statement YI ierpunr# r~ official 
quesfmning. or i f  he DI she drd not percsrve that more than B casual mnreristmn 
was occunng. no rights wamvlga are necessary E g  United States v Wlggmr. 13 
M J 811. 812 1.4 F C \I R 19821 ldmg traniacflonl 

'Lederer. supra note 2. at  36-40 Ipmper t o  tell a suspect fa Lake  everything 0°C 
of his po&etn bur not IO L ~ U  him LO give up B single specific item1 
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identity of the substance surrendered. exclusion of the entire, 
unwarned act from evidence is unnecessary so long 86 the 
suspectk responsive conduct was nondiscretionary and, in effect, 
simply an easier, more peaceful method of effectuating a lawful 
search or To strike a proper balance between the rights 
of a suspect and the practicalities of carrying out searches or 
seizures, the litigants--as part of their pretrial preparation of the 
relevant Article 31(bl and fourth amendment issues-should sever 
the single act of, for example, surrendering B beg of cocaine, into 
its more basic elements, i.e., the actual surrender of the contra- 
band and the tacit admission of knowing possession or belief as to 
its identity 88 cocaine. Thereafter, the military judge may 
properly admit the physical evidence itself if he or she concludes 
that it was obtained lawfully, while either excluding or limiting 
the remaining components of the verbal act.76 Of course, the 
parties. following a ruling by the judge that the evidence was not 
the product of an unlawful search or seizure, could s>mply 
stipulate that  the evidence "was obtained from the pocket of the 
accused" and thus avoid delving into the potentidy inadmissible 
aspect of the accused's act. At trial, of course, proper inferences 

.'See United Stares v Kinsne, 1 M.J 309, 316 1C.M.A. 19761 Icook, J ,  
dissenting1 lpeaceful execution of a lawhi search d a r  not vmlate the protection 
againat selthcrimination merely by involving the suipct  m the actionl, Umted 
States V. Cuthbert, 11 C M.A 272. 215. 29 C M.R. 88. 81 119601 [Latimer, J ,  
e o n c u r m ~  bv separate omdon. concluded that It WBB a lawfui search-nor B 

. . .  . 
B lawtvl search--1.8, requeatvlg production rather than phyiiedy searchmg-wan 
msuffiCient t o  cause the B C ~  to fali within rhe  cope of Anrcle 31. as the suspect 
had no choice hut to surrender posiestion of any mcriminatmg evidence he 
possessed.1: United Ststee v NowLng, 9 C M A loo, 105.06. 25 C.M R. 362. 
367.68 119581 I l a m e r .  J., dissenting. eoncludvle fbat the s u s m t ' ~  act- 
surrendering lus paes-was beyond thBBmpe of Art& 31 because iiw.3 not an 
admasion that  the ~ u ~ p e c f  dona could mve. on the facts, the suspected peas 
violator lawhlly could h e w  been searched and lus vlvaLd pass s e n d  BO his 
consensual conduct had no relstion ta Art& 311, c/. Umted States Y D&nron. 
38 Ch1.R 463, 4 6 5 4 6  IAB R 19681 lriqvlrement that  suspect pout  out his locker 
wm permissible because it merely mounted to "prehmnary amstan~e" .  had the 
ausp& refused. the location of his ioeker would have been dseovared by alternate 
means,. 

'See United States V. Lewa. 12 M.J. 206, 208 n.4 1C.Y.A 1962) l h f i n g  
instrvction concerning Art& Bllb! evrdencai. UmLed States Y WiUppl8 4 M.J 
773.  781-82 i C G C M R  19781 ILweh, J ,  eoncurring. m part and diaaenimg m 
parL, sdvocatmg the separation af B smgie ''response" vlfo addi r ih le  and 
inadmnsible components under Article 311. See also New York Y .  Quariea, l o4  
S.Ct. 2626, 2638-39 119841 IOComor, J ,  conc~rrmg in part and dnsenting in part. 
collecting and analyzing cases in whxh the Umted States Supreme Court uthaed a 
bifurcated approach rerultlng h B nonlsnmonioi dement of an act being sdmlfed 
mto mdence 8c tnal  against B defendant but B tssfimoniol dement bemg 
emludedi. 
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may continue to be d r a m  from the fact that rn item was actually 
taken from the accused." 

2. What is ''Questioning?" 

Rather than consume judicial energy distinguishing between an 
"interrogation" and a "request for a statement." military appel. 
late courts have asked, more fundamentally, "what is 'question. 
ing'?" The resolution of this issue requires a full, factual 
exposition of each particular ca6e to discern whether any actions 
taken or words said either were designed to eliat an incriminating 
statement or could reasonably be expected to result in such a 
response.78 If questioning or Its functional equivalent occurs, 
Article 31lb) warnings are requu-ed.7Q Of course, a swcalled 
"spontaneous statement," that  is, one not made in response to 
questioning, is admissible regardless af whether it was preceded 
by a rights warning.80 

Jus t  as "spontaneous statements" are beyond the protections 
of Article 31lb). so, too, are responses that clearly exceed the 
logical bounds of a "reply." For example, if a military superior 
questions a subordinate concerning a particular offense but the 
subordinate responds with disrespect or a threat or offers a bribe, 
the suspect's wards and conduct are fully admissible to prove the 
offense of disrespect, making B threat. or offering a bribe.6' Such 
"responses" constitute violations of the UCMJ distinct from 
those a i  which the soldier was originally suspected the truth. 

"Sea, sg, Barnes Y Umted States, 412 U S  837. 848-46 119731 !inference that 
recently stolen property found m m e  Q posreriion was known to have been stolen1 
Tvmer , UmLed SLate., 396 US. 398, 417-19 119701 (mfeienee that herain found 
VI one's possession was k n o w  by the poare~aor fa have been illegally imported1 

-&A n ~ n a ~ ~ u ~ a t o r y .  nonmcnmnacmg question ahauld be demed t o  be beyond 
the purview of the type of 'queafming' contemplated by Article 31lbl Sea 
United States v Harris 19 M .I 331, 343 !C M A 19861 !Cox. J ~oncuirmg m fhs 
result by separate opinion1 iqueatianing suspect LO determine whether he has 
already received the rights advisement1 

.*See UCMJ art 311dl 
' I g  , United States Y .  \Idler 7 h1.J 90 !C hl A 19791. Umted SEBTOS Y Loveli 

8 hl.J 613 618-19 !A F C M  R 19791 p e t l u ~ o n  dmzed. 9 M.J I 7  IC M A. 19801 
ifollowmg search anman c m e  t o  rhr first sergeanl and confesaed t o  robbewl 
United Slates v Barnes 19 hl J. 890 89243 !A C.11 R 19811 ! fmf  sergeant 
merely provided the opp~rivruly' Lor the wspect Lo eonfessl. Unrted SIaLes Y 

States v Lewis, 12 iW J. 206 207-08 !C.M A. 19SZI idrarespecf co senior 
comrmssioned offieerl. United States Y Carter. 4 hI J 768. 780 1.LC.M R 19771. 
pf i f ion  denied, 5 M J 165 IC A1 A 19781 ioffering B bribe1 

278 



19871 ARTICLE 31(b) UPDATE 

falsity, or reliability of the statement-viea.vis the suspected 
offense-cannot alter the fact that B separately actionable offense 
occurred.61 The Court of Military Appeals appears to categorize 
such "replies" as quasi.spontaneous. unprotected responses be- 
cause they are separately actionable without regard to the original 
questioning concerning the suspected offense. This simple logic 
can be overextended to the point of abusing, if not ignoring, the 
Statutory proscriptions of Article 31. For example, the Army 
Court of Military Review held that a statement mads falsely 
under oath regarding the offense of which the soldier was initially 
suspected and questioned was admissible a8 evidence of the 
accused's guilt of the offense of false s ~ e o r i n g . ~ 3  While this result 
may be constitutionally corne~t ,8~  the Army court misapplied the 
controlling precedent and negated the effect of Article 311dl when 
it held the inextricablyintertwined offense of false swearing was 
separately actionable.85 

Because questioning is obviously easier to identify when it is 
actually designed to elicit on incriminating response.8b the major. 
ity of the appellate decisions seeking to define "questioning" have 
focused on the smcalled "functional equivalent" prong-whether 
the questioner's actions could reasonably be expected to result in 
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an incriminating resp~nse .~ '  Activities held to be the functional 
equivalent of questioning include telling a suspect or accused that 
he or she may want to "cop a deal" as soon 83 possible to  take 
advantage of a " f i r s tame,  first.served" pretrial agreement pol. 
icy;Bs visiting a subordinate in pretrial confinement to discuss the 
basis for the or advising the soldier of additional 
charges which have been preferredB0 demanding a eontemporme 
ous explanation from one suspected of committing an 
advising B suspect that he or she has already been implicated by 
an accomplice or witness to the crime:92 contacting a suspect to 
talk about specific stolen goads that the individual believes are in 
the suspect's p o s s e s ~ i o n ; ~ ~  and discussing dishonored checks94 or 
specific miseonductsj during "counseling sessions" with a suspect 
or accused.80 

Some of the decisions in the "funecional equivalent" mea rest 
upon seemingly illogical bases. For example, "counseling" B 

suspect concerning the circumstances of an offense or his or her 
involvement in it may not be questioning if the suspect or 
accused is not "reauired" to resoand.0' These cases overlook. 

&'For nonmihlar) analyses of whether particular aefmns were t m t m o u n l  to 
'inrenoganan," eomparr Rhode Island v Inms. 446 U S  291. 302-303 119801 

iaff-hand remarks msuffioenf! i i i fh Brewer Y MIILams 430 U S  387. 400.401 
119771 i"Chnstian h v r d  speed+ WBQ 'mlermgatmn"l 

"United S f s t e  Y H a r w w k ,  14 MJ 837 839 l A C M  R 19821 SPP Unrted 
States I Forbes. 19 M . J  9 5 1  IA F C M.R 1985! linvesrigalrng agent told ~ u d p e c r  
that the mlrview was an opportunity for him LO ' tel l  his side of che s t o r y  and 
that any expianaimn he offered would he brought t o  h)s commander's artsntmn, 
court w u m d  without discussion, that "quemanmg ' occurred and thereupon 
foaled  on the auffieieney of Lhe nghta warnings1 

'.Egg. United Stater Y .  Bvlner 15 M J 139, 1411-43 IC M A 19831 Isrolen 
teievaioni: United Staces Y Johnson, 8 M J  716 711-18 IAF C 4 1  R. 19781 lslolen 
toolborl. 

" b g .  United States > Seay. 1 M.J 201 203 i C Z l  A 19751 IFiefcher, C J .  uith 
Cook, J ,  and Ferguaan, S.J separate1 
States V. Dean, 13 M.J 876. 678.79 
States Y. Pierce. 2 M J. 664, 657-68 i 
open mess), United States v W'dff. 5 
denied 6 M J 305 1C.M A. 19791 iexeeutiva officer1 

"E g , Uruted State8 v Elliott, 3 M J 1060 1082 IA.C M R. 19771 Iquesnanmg 
done by work ~ ~ U P B I Y I B O ~  regarhng s v b a r d m u  s alleged marljuanB posiesrionl 

*Other s m ~ h m a  involvmg the hmclmd equivalent of queatianmg include the 
use of investigative ploys. e g g ,  Emtsd States Y Hanns, 2 M J  69. 71-73 ICM A 
19761 C'Juit between you and me, what happened"] and appeal. t o  the c~nselence 
or Lhe use of trick or arlificc t o  produce a Bcaternent. e g , United Staces , Daum 
6 M.J. 871, 879 iA C M R 197% p e n n o n  denied. 8 M.J 231 IC M A. 19801. 

T o m p r a  Umrcd States Y Spay, 1 M J 201. 203 iC M A 1976) IFietCher. C J ,  
with Cook, J , and Fergvion S J separately concurring! ICO's counseling of 
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however, that  because the term "interrogation" includes actions 
which are reasonably likely to produce an incriminating response, 
courts must concentrate on human nature and the probability 
that a response, whether required or not, would re8ult. Even when 
the realities of human nature have been considered by the 
military courts, the re8ult8 have not been altogether clear. For 
example, a commander's visit to pretrial confinement to adds8 
the accused of additional charges caused "responses to question. 
ing."ss while no such "response" was found when a suspect made 
an incriminating statement following his commander's unwamed 
advice 8s to what the subordinate should expect to occur-with 
regard to  the military justice process-following the subordinate's 
interview with law enforcement agents who suspected him of 
selling While each of these results may have been proper 
under the circumstances, full analysis of the facts of record must 
be made by the court in its opinion if the precedent is to be of 
any value. Moreover, because of the seemingly irreeoncilible 
purposes that are often present when a military superior discusses 
criminal allegations with a subordinate, and because of the ease 
with which the warnings c m  be given, any real conflict shouid be 
resolved in favor of requiring rights wmnings1aa unless the 
command chooses to forego any potential use of the discussions in 
subsequent nrosecutions.10' 

that rhs mem6e; had no dutyio  respond t o  the sergeanti. 
#United States Y DaweU, 10 M.J 36, 40 IC.MA 19801 Isommmder's miit t o  

eccused 111 pretrial confmement t o  advise h m  of sd&Uooal charges Y B B  held t o  be 
the hmeiional eqvivalenr of interrogation k a m e  The "underlying faet of human 
nature [is] that o m  who IS notified of serious c h a p s  agavlst him will feel B need 
ta say somethmg in response Io thane eharps"] .  See United States v Carter, 13 
M.J. S86. 888 1A.C.M.R. 15821 lhncwanal equivalent of interrogation found in 
commandds visit to sccused in pretrial confinement ta mscvsn the "bssis for the 
confinemenr' 1. 

"Urntad S f s t e  Y Mason. 4 M.J 585,  567.88 1A.C.M R. 19771, p e n ~ n  denied. 4 
M.J 251 1C.MA 18181. Cf. Umted States v Reeve% 20 M d .  234, 235.36 (Everett, 
C.J with Cox, J ,  ~oncurmg rn the result by separeta apiniool istatement to 
camandmg officer visiting accvssd m pretrial confmement ae part oi  B wriaiic 
command viaitation requirement. on the facts. "quesiiolung" was clearly preaent. 
BQ the cammander advised the accused of hs mghts and bsgan iieelring potentially 
incrimvlating 'esponaesl 

-See, e g .  Umted States Y Seay, 1 M.J 201, 203 IC.MA 19751 IFIeVher. C.J. 
with Cook. J , and Fergunan, S J., repaately canwmgl: Uruted Statel Y Tygon. 
2 M J. 683. 58: lN.C.M R 19161. 

>O'Sra United SIates V. Seay 1 M J. 201. 205 1C.M.A. 19751 ICook, d ,  8eparaLely 
cancvrrvlgl iredatary n q m m e n t  that  B soldier diamss debts or dishomred 
checks should carry wdh II an vnpheit grant of -unity agmif the aubaequent 

' 
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One can respond to a suspect's own questions without subject- 
ing the conversation to the rigors of Article 3lIbl.10~ Likewise, 
rights warnings may not be necessary before asking a military 
suspect or accused direct, albeit nonaccusatory, questions.lO3 
Unfortunately, some results have strained the credibility of this 
"innocent question" while others have missed the 
point completely.lo~ Because the Military Rules of Evidence define 
an interrogation in term8 of the likelihood of its generating m 
"incriminating response,"106 and because the Rules' drafters 

designed to obtain M inc&miosrinp'reaponsc but rather only to exp~ers B m n c m  
abaut the possibility of m miured praan's being alone m d  m need of helpl. m e  
Uruted Scats8 Y Jones, 19 M J. 981, 988 n.13 1A.C.M.R 19851 lone  ~uipec t  
admitted a stabbmg Article 31ibl was triggered. ''rescue dmfnne' excused fsllvie 
t o  gve  nghls wamngsl.  

' " E g ,  Urnled Ststea Y .  Laueli. 8 M J 613. 618-19 IA F C M  R 19791. p ~ n t i o n  
denied, 9 M J 17 IC M A 19801 lvpholdmg the adrmrsion at trial of stalemenla 
obtained by a non.cammissioned officer queitroning B subordmara who UBI 
suspected of rabbrng M in-barracks poker game the coun's ~~nelusmn that the 
quennoring was only designed t o  accomplish the f i rs t  aergemt's legtrmate 
interest in ferrelvlg m f  gambbng in the bsrraeka nursed the entre p m t  of 
Article 31lbll 

'"Md R Emd. 3DSlbIlP1 definas "mterrogacion" a5 inclumng "my formal or 
iniormal questmnmg yl which M incnminafing m p o n r e  either 1s aovghl OT i s  B 
reasonable consequence of such questmnmg ' ismpharis added). but the drafters 
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intentionally left open the "innocent question" issue,lo7 counsel 
and the courts must scrutinize the facts and circumstances unique 
to each ease to determine whether "questioning" has occumed.106 

C. WHO MUST BE WARNED? 
For the purposes of Article 31!bl. only an "accused~ or 8 

"suspect" need be warned before questioning takes place. An 
"accused" is relatively easy to identify: once charges me pre 
ferred,'OQ the soldier so charged has become an accused."~ 

On the other hand, whether a soldier is a "suspect" is a purely 
factual matter requiring a retrospective analysis of the circum- 
stances known to  the questioner at  the time of the questioning."' 
If the questioner either subjectively believed that the person 
being questioned violated the UCMJ or should reasonably have so 
suspected. then the individual questioned was in fact B "suspect" 
within the meaning of Article 31!bl.xxz Some cases have applied 
these standards to reach clear resu1ts;"g other have not.114 

clearly stated that more than lust the putting of questions to an individual m 
encompassed by thm term. M i .  R Emd SO6lbl121 analysis a t  A22.12. 

'Md. R. Ewd. 3061bllZi analyris at  A22.12 1 " m a e n t  quertiohg' ' I .  
' O % B ,  Urntad States Y. Barnes, 19 M J. 390, 392-93 1A.C.M.R. 19861 (suspect 

approached first dergeant and asked LO sped w t h  h, whereupon first Sergeant 
cleared the rmm and advised the suspect that talhing m g h i  be detrimental to his 
ease: ultimate statement to f r a t  Sergeant wae not the product of "questiolyng.l' 
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AS in the "who must warn?" element of Article 31lb). important 
facets of the "who i s  a suspect?" inquiry remain unaddressed. For 
example, haw close must the "finger of suspicion" paint to a 
specific individual before he or she becomes a "suspect" entitled 
to Article 311bi warnings?l's If a commander believes there is 
drug abuse in his unit, are all members of the unit suspects? 
Must the commander give a public rights warning before request. 
ing unit members to provide information or witness statements? 
While the answer in a particular case may lie in analyzing 
whether, for example, this WBS "questioning" or whether a 
"response" should have been anticipated, clear judicial guidance is 
lacking. 

Should knowledge of an offense be imputed among certain 
classes of questioners?'l6 Similarly, should "suspicion" itself be 
imputed to determine whether it was reasonable not to suspect 
that the individual being "interviewed' had committed a crime?L17 
Where the more knowledgeable individual and the actual que* 
timer actively interrelate in the s m e  military unit 1e.g.. the 
company commander and the company first sergeanti or in the 
same branch of the local office of an investigatory agency 1e.g.. an 
installation's drug units of the MPI and CID). imputing h o w l .  
edge of the commission of offenses to the actual questioner-if 
not actual suspicion vmaws a particular service member-would 

not B 'snspecf ' I ,  United States v Seelaff 16 M J 
I lstmment ' I iu81 kllled romeane" did not cause 
L micially!, United Staces v Wilson. 7 41.5. 99 i .  1001 

(A C Y  R I,  prfmon d m r d  8 Y J. 181 IC M A. 19791 lroldier nut suipsrced of 
h u g  m aeeeasary after che fact t o  me af heram hecam ths quesfiomng agent 
did not realve "what M Art& 76 offenre looked bke"1, United States \,. Foley, 
12 11.J 626 830.32 1Y.M C M R. 19611 1Seebff situation, ~pe&eier not B ' mspect"l 
Unlfed States Y Whippie. 4 M J i i 3  771-76 iC G C.M.R 19181 lssllor became 
'suspect'' when. without being questioned but after B shwwide address eonmrn 

mg &ruga aboard rhe vessel. he approached a m h a r y  superior and rearhrUy oad  
that  he had "something to turn m' I 

"See United Stares I Whppis,  4 M J  i 13  171 i 6  IC 0.C.M.R 19781 Ishipwide 
remarks eancernmg the dkgd use af drugs aboard the Coast Guard ~ e i s e l .  court 
deched  Lo address the 1sme1, Unired Stales Y Wllson. 2 C M.A. 48, 54-56. 8 
C hl R 18. 64-55 119531 iindivtdvali were m a group suspected of a shootmgl. 
Lederer. supra nare 2 .  at 31 

,'So# Urnlid Srafes Y Dickerson. 6 C M A. 138 453, 20 C.M R 154,  169 119551 
[deemed to be a facrud LISW focusing on more than mere h e s  of commandl, see 
&D Umted Statis Y .  Harris 19 X J  330, 338-40. 342-45 1C.M A 19851 IEvereCt 
C J ,  r i f h  Car, J .  concurrmg m the result by separate opmionl lhccussmg the 
appmpnatenei~ of impuf~ng knowledge t o  B law enforcement agent that Lhe 
avepecl being questioned has preriously srrerfed. t o  anarher agent Che nght t o  
the presence af CounseiJ 

" S r r  Cmted States v Dickerion 6 C.V  A 438 453 20 C M R 154,  169 119551 
!factual dsrerminslianl 
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be entirely appropriate."e Indeed, to permit a contrary result 
could encourage both military and civilian authorities to "hide the 
ball"and use less-informed individuals as questioners. The authori. 
ties could then avoid the Article 31ibl requirements by claiming 
that the actual questioner had no "knowledge" that the individual 
being "interviewed' had committed a criminal offense or had 
committed one different from that for which the questioning was 
being conducted."Q Likewise. imputing actual suspicion would 
avoid a situation in which. a8 between two fully knowledgeable 
individuals who differ in their subjective beliefs of whether B 

particular soldier is a "suspect." the individual who does not so 
"suspect" is chosen to conduct am "interview." In such a case, 
the questioner need not give Article 311bi warnings unless his 
subjective belief was unreasonable,'20 but should a reviewing 
court seeand.guess the reasons for the other individual's not being 
detailed to conduct the interview (which would have resulted in 
the rendition of the rights warning.l? Answers to these difficult 
questions have not yet been attempted. 

D. WHA T MUST THE WARNINGS CONTAIN? 
1. The Nature of the Accusation. 

A rights advisement pursuant to Article 3Ub) must inform the 
suspect or accused of the "nature of the accusation." The suspect 
or accused must receive sufficient information to  apprise him or 
her of the general offense under investigation.121 However, as the 

"'See Lederer. supm note 2,  at 31-32: sea dm United Stsiei V. Harris 19 hl.J 
330. 333.34 1C.M.A. 19651 IMP. MPI. and CID agent8 were eoiocated and part of 
tho same general office YI Hanau. Federal Repubac of Germany1 
"'Ses Lederer. ~ u p m  note 2, at 31-32 But m a  Urvted State8 V. Harris, 19 M J  

330, 342 n 2 IC M.A 1985i !Cox, J , concurrvlg in the mmiI by separste o p m m  
pmvidmg an exampl~  and advocating the adoption of B test focvivlg on the 
questioner's stale of m d l  Cf United Ststee Y .  L a v m  13 M.J. 150, 151-52 
1C.M A. 19821 ilransfer of merchandise information from one local official GO 
another Kith the latter t o  questian the m a n  in ia~uel, Unfed Stater V. 
Willeford. 5 M J. 534 536 iA F.C.M.R.I. pennon dmwd.  6 M.J 83 1C.Y.A 19781 
imvestigating agent. BI the queetmnmg o f f i e i .  actually knew of separate offenses 
of which axman was suspected. query the effect of a leggel rights w-g had 
t h s  mveetigator u t h e d  a second agent to perform the q u e s f ~ a m g  but only 
mentioned TO the IalTer the facts mvoivmg the frst of rhe rwo separate criminal 
acts before the second official began interragating the 'ruspeec BJ to hlr 
whersabouri and actiwtms on Lhs m g i e  mght m questmi. 

'This would be c m  because an iniervmwee IS a ''supeel" for Art& 31 
purposes only if the questioner subiwtiwly suspected h m  OT her of haring 
c o m f t e d  a erlms or reasonably should have 80 suspected at the time af the 
questioning See e x .  United SIates V. Leiffer, 13 M.J 337, 343 I C M  A 19821 
ICook J ,  with Eve~e I t ,  C.d ,  eoncvrrmg and Fiefcher. J ,  concumng in the muiti. 

" E  g , Umted Scat88 V. Kifscfie.  12 C.M A. 489. 491 92. 31 C.Y.R 15, 77-78 
119611 
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Court of Military Appeals explaned in United States u Dauis:'zz 
Advice as to the nature of the charge need not be spelled 
out with the particularity of a legally sufficient specifica- 
tion; it is enough if, from what is said and done, the 
accused knows the general nature of the charge.. . . A 
partial advice. considered in light of the surrounding 
circumstances and the manifest knowledge of the accused, 
c a n  be sufficient to satisfy this requirement of Article 
31., , ,128 

Likewise, in United States U. Rice.124 the court declared: 
The purpose of informing a suspect or accused of the 
nature of the accusation is to orient him to the tiansac 
tion or incident in which he is allegedly involved. It is not 
necessary to spell out the details of his connection with 
the matter under inquiry with technical nicety.125 

Applying the foregoing standards, military appellate courts 
have held that rights advisements concerning the "nature of the 
accusation" will be tested against the "totality of the informa. 
tian" furnished to the suspect or accusd'zr Thus, for example, it 
was sufficient to have warned a soldier that he was suspected of 
"larceny" with regard to missing funds even though he was 
actually suspected of both larceny and the wongful appropriation 
of those funds over a period of time.121 In addition, otherwise 
deficient warnings have been saved by the government's estab- 
lishing that the suspect had "constructive notice" of the nature of 
the accusation and could thereby intelligently weigh the came. 
ouences of res~ondina to the official 
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On the other hand, an incomplete rights warning may cause a 
suspect's statement to be excluded from evidence at  trial. For 
example, it has been held inadequate to advise B soldier of only 
one of a series of crimes that he or she is suspected of committing 
a t  the same general time and place, but against different 
victims.lzB Simrlarly, it is insufficient to w m  a soldier suspected 
of both unauthorized absence from the unit and of specific 
criminal acts committed during the absence by merely advising 
that he or she is suspected of "AWOL."~30 Questions may also 
arise as to whether knowledge or suspicion should be imputed to 
an actual questioner to determine whether particular warnings 
were adequate. In this context, the imputed knowledge of the 
questioner can determine. not only who is a "suspect," hut also 
how broad the Article 31 warning must be.131 
2. Statements "Regarding tho Offense". 

Not all "statements" fall under Article 31(bl. The statement 
must be one "regarding the offense" of which the soldier is 
accused or suspected. If it is, proper warnings, if otherwise 
necessary, are required if not, then Article 3Ub) does not apply. 

A traditional example of this distinction is provided by a 
soldier's conduct in response to an official request or order to 
identify himself. Generally, requiring a suspect to identify himself, 
whether verbally'82 or by showing an identification card,'33 has 

'=United States V. Wdeford, 6 M.J 634, 636 lA.F.C M.R.I. prntian d m a d ,  6 
M.J. 83 1C.M A. 19181 linrufficient only ta w m  M airman that he was suspected 
oi "rme'' when. VI fact. he -8s  mioected af ranine a frat wctim and later the . I  
e r n e  ewnmg. unlawhdy t n t e m g  anothsr rmm-yl the same buildm--of B 
second v ic tm and commtting mdecent acts upon her 8s well,. 

"United Ststees v Reynolds. 16 C M A. 403, 405, 37 C M R 23, 25 119661. 
"These issues were factually raised, but left unanswered, m the unreported 

decision of Unllpd S t a t e  Y Henson, CM 443457 1A.C.M.R. 30 November 19831. 
opinion athdmiin d mheunns ordered on other gmundr IA C.M R 22 Febm- 

adequate wmmngs. 

Everell. CJ.. cmeurnng and Fletcher J 
" % g ,  Unifsd States V. Laffer, 13 Y.J 331, 343 1C.M.A. 19821 ICaah, J., with 

concurrmg ~n che maulti: United Stales 
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been held not to be a statement "regarding an offense." and no 
Article 31(bi warning need accompany the order. Whle  this has 
been true even if the soldier was suspected of an unauthorized 
absence affense.134 a contrary result occurred when a suspected 
pass violator was told to produce his pass.136 While these 
concepts remain viable today, it is equally important to  address 
the foundational issues of whether, as previously discussed, a 
specific act is tantamount to a nonverbal communication. and. if 
so. whether the resulting "statement" was one made in response 
to official "questioning." 

Finally, a statement falls within the scope of Article 311bi only 
if it is a response regarding the offense($ of which the soldier 
was, or should have been, suspected a t  the tune of questmning.'s6 
If a duty to warn arose at that time, failing to give proper and 
adequate warnings to the member renders the resulting statement 
inadmissible against him or her in any court-martial. regardless of 
whether he or she is being tried for that  offense or some other 
crime.'3' Upon timely objection or motion by the defense at  trial. 
such statements will be excluded from evidence for all 
p"rposes.'3% 

'Eg. Uumd States v Thomas. 10 M.J 667. 692 1A.CM R. 19811. United 
States v Earle 12 M.J 795, 196-91 1K.M C.M R 19811 
V. Davenport 9 M J 364, 366-66 368 IC M A 19801 1Everefr. C J , Kith Cook J 
concurrmg m the rewit by separste o p m m  and Fietcher. J ,  diiaentingl 

"00 Umted Srsres v Davenport 9 M.J 364,  366-89 !C.M.A. 19801 iluerett. 
C J , with Cook, J . ,  cmeurrmg in the result by separate opinion and Fiercher. J 
disrenfingi !member suspected of having escaped from curtodil So# also Waihmg- 
ton V. Chrisman. 466 U.S. 1 6 " 3  119621 Ibraducaon of susmcta identification 
estabiished that the vldividud vas underas. and thus VI unf~wful pusslssrmn af 
deohaiie beverages act held t o  be neither ' i~crirmnatms" nor B testimonial 
commumcation" triggering fifth amendment proteelions1 

"United Stales k N o w h g  9 C M A  100. 103 25 C M R 362 365 119581 
lrafmnde WBC Lhal the action constituted an incnminafing response ~n and of irseif 
and that the DBIQ could not otherwise have heen lswfvllv senid bv rhe ~ u e ~ t m n e r i  

"'It 19 poiithle for a court t o  miss this p m t  entiriiy E g  E n d  Stares v 
Woiff. 3 M J. 923, 926-27 IN C M.R 19181, pention denied. 6 kl J 306 I C Y  A 
19191 Ivoholdm~ the use. t o  mwe motive in B isreer robbery-murder trial. of  nor 
unwarnid srari&nrs made by m ''mdobtedneaa'' ~ Y P P P C ~ ~ Y I  reaponse to ofi~chd 
"counsciing cancsrmng he debts and dmhanord checks1 

"UCMJ art 311di oecord United States Y Smgieran. 4 \1 J 864 866-67 
1A.C \I R I pennon denied, 5 hl J 218 IC M A. 19781 

"The klhtary Rules of Evidence auppart this general result--and actuall, go 
beyond il-by declaring that a italemenr IS inadmsiibie if it E obtuned through 
the m e  of careion or unlawfvi mfluence OT inducement, YP if II LQ obtained in 
vmiallon of Article 31. the privrlege Bgarnit sdfmcrimmstron Or due prmess 
d w a e  of the hfth amendment. or Y11 R Ewd. 302ial Md R Evid 3041~1131 See 
.Mil. R. Evid. 3041aI analysis BL A22-9, M i  R Evid 3041ci131 analvsis at A22-9 to 
.IO. 
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E. S U M R Y  
Litigating the admissibility of a statement under Article 31ibI 

often presents a difficult, factually complex task. The government 
bears the burden of proof, but it may establish the admissibility 
of the statement by demonstrating that any one of four major 
elements of Article 31(bl was absent. The defense, on the other 
hand, can prevail only if every element of Article 311b) has been 
satisfied and. then, only if the circumstances mandated e. greater 
warning than the one actually received by the soldier. For the 
courts, the process is equally challenging: rules must be clear and 
concise, and critical issues not yet resolved must be answered 
when the opportunity 1s presented. 

111. SUGGESTIONS FOR THE FUTUTRE 
OF ARTICLE 31(b) 

In addition to the unresolved definitional problems involving 
Article 31ib1, two final matters are of concern. The first focuses 
on the potential abuse of this protection; the second centers an 
the need far practical exceptions to this statutory privilege. 

A. POTENTIAL ABUSE: THE SHIELD 
BECOMh'S A SWORD 

Although Article 311b) mandates when rights warnings me 
required in the military Article 31(dl enforces the privilege 
against self-incrimination: 

id) No statement obtained from any person in violation of 
this article, or through the use of coercion, unlawful 
influence, or unlawful inducement may be received in 
evidence against him in a trial by court-martial. 

The Supreme Court has declared that the constitutional shield 
against self~incrimination~~Q was never intended to be "perverted 
to a License [for the accused] to testify inconsistently, or even 
perjuriously, free from the risk of confrontation with prior 
inconsistent utterance~."o While Article 311b) provides a greater 
proteetion than the Con~t i tu t ion ,~~ '  it should be equally clear that 

'"U.S. Conat amend. V. SII Mirands Y Arkona, 384 U S  136 i19661 
""Oregon % Haas. 420 U S  714, 722 il976l Iquestiadng continued after avspaet 

requested eoun~el,  rialemenl properly used rn rebuffall: accord Hams v New 
York. 401 U S  222, 226 11971) (proper t o  use a slalernent obiavled y1 wol~tmn ai 
Mimndv for unpeschmenl pvrposer d ~f otherwise satisfies ths standards of 
tmstworthmeas; here. the suspect was not warned of his right to counsel1 

"Umted States v Lewie. 12 Y.J 205, 206-207 i C M A  19821; United States V. 

289 



MILITARY LAW REVIEW Wol. 115 

Congress never intended the Article 31 privilege to be a "license 
to lie."L41 At present, however, m y  statement obtained from a 
military suspect or accused in violation of Article 31 may not be 
used at  his or her courtmartid-not even to contradict an 
inconsistent, i n a u r t  version of the facts of the case,l43 

In  light of the public interest in protecting the integrity of the 
judicial forum against perjury,'" the current effect of Article 
311d) should be reconsidered. As the Supreme Court has noted, it 
is important to remember that "[wle are, after all. always engaged 
in a search for truth in a criminal ease so long as the search is 
surrounded with the safeguards provided by our Can~t i tu t ian ."~~j  

Modification of the language of Article 31 is long overdue. 
Limited use of statements obtained in violation of Article 31 
would recognize the legitimate needs of the military to the s a n e  
extent as those of its civilian counferparts,"b as well as protect. 
ing the integrity of the military14' judicial forum. To begin the 

Wdhams 9 M.J. 531, 833-35 IA .CM R 19801 See Cmted Scam L, Harden 16 
Y.J 81 83 lC.Y.A. 19841 Cook. S J., C ~ C Y T M I I ,  MA R EIld 30l la l  andvaia at  
A22 6 .  

'"Unrted Stater v Aronson. 8 C M.A 526,  629, 26 C M R 29,  33 119611. cited 
with nppmuai in United STateii V. Davenport, 9 MJ 364 369 IC M.A 19801 
IEwrett ,  C J.. with Caak. J ,  concummg in the rem i t  by separate oplmun and 

Q Y .  Pierce. 2 !d J 654,  666.57 ,A E C Y . R  19761: MI1 R 

esuie Article 31idl o d y  prohbifs m c a ~ m g  hnlo eLidence 
an Improperiyobcauled statement, the nse of such staiemencs rolsiy to m p a c h  
should not i m l a e  Article 81. See E Cleary. Y c C o r m ~ t  on Evidence 0 34. sf 87 
i2d ed 1972) hat ters  used s d d y  Lo mpeaeh a witness are generdly nut adrmffed 
mto evidence1 heverfhe1e.s. the current Yditary Rules of Evidence m&e clear 
that a statement may not be used BO impeachment or m B later proiecutmn for 
periury fdse  ~uearmg. or the making of B false afficid statement if ~f UBI 
abtmned m vioislmn of the warnmgs prereribrd by rhe Rulea 
"mvaiunlary" only in terms of noncompliance with rubaectiani I 
Rule 305 Irequlremmi9 concermng the right Lo eounieli Md R E 
i e s  Uniled States Y Lavain 18 M J. 711 712-13 iA .CMR 1954 
statement ohtauled after B potenidly mvolunl- UB~W of a r f d e  
be used YI subifanwe r u i d m e r  ID prove che declarant's guilt 
offense of fdre 'Wearmgl 

standard appbea to a p p l i a e  review of statements obtained in violatian of Article 

accuried 
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process of reworking Article 31. Congress should amend Article 
31ld) by adding at  the end of the current language the following 
teat: 

Prodded,  howeuei, that  an otherwise trustworthy state. 
ment that is deemed inadmissible solely because of the 
failure to have advised a swpect or accused as required 
by section lb) of this article may nevertheless be used as 
evidence against the suspect or accused in a trial by 
courtmartial to impeach by contradiction his inconsis- 
tent, in-court testimony or in a subsequent prosecution 
for perjury false swearing, or the making of a false 
official statement. 

By this action. Congress would place a military accused in the 
same tactical position as a civilian defendant who chooses to 
speak in his or her o m  defense before or during trial.148 
Moreover, a specific reference in Article 3lldl to Article 311bl will 
permit limited use of statements obtained in "technical violation" 
of either provision if the statements nevertheless exhibit the 
necessary degree of factual trustworthiness."8 In conjunction 
with obtaining congressional action. the executive branch must 
modify appropriate portions of the current Military Rules of 
Evidence.L5o 

Finally, the military judiciary must clarify its decisions by 
articulating the precise bases for its rulings in rights warnings 
eases, both as to why Article 31 applies to the facts of a case. and 
what effect Article Slid1 has on the proffered use of the 
statement at  trial. 

?Sre United States v Huns. 19 hl J. 331. 343 IC.hl A. 19851 ICor. J. 
concurring YI the result by separate opmioni lcourti need not permit a d t u y  
suspect or accused to benefit from h a  or her oun falsshwdrl. United States v 
Remu. 1s M J 229. 233 !C.M.A 19851 lfdure Io renpect suspect's mquesL for 
COY~SDI: the court srated. "We perceive no reason w h y . .  . B convieced 
servicemember should receive B windfall not avdabie t o  his civllian eounlerpart."l, 
see also Miciugan V. Tucker 411 U.S. 433, 445-46. 450-52 119741 I u p h d h g  the 
adrmssian of fruits of a Mirmdc violation where tha v~dacmn was the "technical. 
Ibtyll' thar the suspect had nat been warned of h a  right to free counsel if he could 
not afford pavate eounseil. q .  United Stales \ Havens. 446 U S  620, 626.28 
119801 lpraper t o  use evidence obtsuned by M unlawful reuch or senwe to 
unmaeh tho defendant's in-court testimony. the Courts holdma emDhssued that 
when a defendant testifies he muat eicher testify truthfully or suffer the 
consequencesl, Md. 8 Evid 311lbl ! b e  of evidence ablsuned by an unlawful search 
or sehvre to impeach by concrmdict~on rho m-caurt resrimony of the accused). 

? S p a ,  a g .  Oregon V. Hai i ,  420 U.S. 714 722 119751 Miehlgan \, Tucker. 117 
U.S 433, 445-46, 460-52 l1974i: Harris Y Kew Yark. 401 U S  222. 226 119711. 

'% g , Md R End 304lb1. 3041~1131, and 306lal 
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B. EXCEPTIONS TO THE EXISTING RULE 
Another potential problem in the Article 31ibi area is the 

dilemma in which a questioner, particularly a military superior. 
may find himself or herself when preparing to question a 
subordinate does the commander seek the unwarned and likely 
incriminating response of the subordinate in order to correct that 
individual or protect the health and safety of his or her command. 
or does the commander render a rights warning and hope that the 
subordinate will waive the protection and give the necessary 
reply? While the Military Rules of Evidence grant commanders 
some fourth amendment freedom in conducting inspections of unit 
personnel and property far the health and safety of the individual 
and the unit a6 a whole,'j' no such latitude is permitted under 
Article 31ibl. Recent legal developments underscore the need for 
flexibility under Article 31 to permit certain types of questioning 
under circumstances that are consistent with the constitutional 
protection against self.inerimination. 

In Xeeu? Yoik v .  Q ~ o r l e s , ~ ~ ~  the Supreme Court held that rights 
warnings that are constitutionally required in the civilian sector 
do not apply to the initial questioning of a suspect under 
eircumsranees creating a concern for the public safety.'jj While 
Quoiles did not directly affect military practice under Article 
31ibi,L64 its legitimacy in the military cannot be disputed. The 
conditions and circumstances surrounding the conduct of military 
affairs make a "public safety" exception in the mrlitary logical.16s 
particularly where weapons or munitions are involved. 

Although the military appellate courts have not yer decided the 
applicability of the "public safety" exception to Article 31, the 
Army Court of Military Review, in Unrted States U. Jones,'Sa did 

hlll R End 3131bl 
104 S. Ct. 2626 119841. 
Id at  2632 Id the officers queafmnl could reasonably be rmd t o  hare been 

prompted by a con~i rn  far pubhe safety. then the action p m e i  eonstifvliond 

~ n s w ~ r e  t o  queshons ~n B situation pmmg B threat fa the pubhe rsfery outweighs 
rhe need far the prophylactic mle p r o t ~ c t m g  the Fifth AmendmenVs pnwlege 
~gavlaf sif-menmmal~on"i. United States Y .  Harris. 19 41.5 331, 343 n 3 IC 41 A 
18851 ICax. J. concurring m the resub by separate apimon, staling that addiiionai 
iudrcid safeguards engrafted anco Article 31 ' m u s t  be modified to meet the 
eugencies and reahtier of the mihlar). envimnmenl and rmhtar). mibsmns"J cf 
United Stares Y Dohls i M J 223 226 IC M A 19751 Itheft of 41.16 rifler1 

,'I9 M J. 961 1A.C hl R ,  peit l~on granird. 20 hl J 393 IC M A 198bl 
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adopt a narrower "rescue exception" to both the fifth amendment 
and Article 31. This exception, the court declared, is available if 
the possibility exists far saving human life or avoiding serious 
injury by rescuing one in danger, and if no course of conduct 
other than questioning a suspECt promises relief.I6' The court 
balanced the benefit of reducing the coerciveness of military 
interrogations against the coBt of serious injury or the lass of 
human life, and concluded 

[Tlhe Fifth Amendment scales tilt decisively in favor of 
the latter even without considering the cost of a reduc. 
tion in the convictions of the guilty.. , . As with Miranda, 
the underlying purpose of Article 311bl is not offended 
when the occasion far unwamed questioning is to save a 
human fife or avoid serious injury.168 

The Jones court recognized that its "rescue" exception was 
narrower than the "public safety" exception adapted by the 
Supreme Court in Q~or les ,~S9  yet on the "single person in danger" 
facts presented in Jones, the court's choice not to adapt a broader 
exception than the one needed is understandable as a cautious 
step forward. Nevertheless, the "rescue'' exception will not cover 
many of the "public safety" situations generated by, for example, 
the loss of a weapon or the possible theft of munitions. I t  also 
contains an additional test-that no other course of conduct 
except questioning the wapect promised relief-that Quorles does 
not require. In light of the immediate and subjective decisions 
that must be made at  the time the danger existed,'eO the "rescue" 
doctrine should, for now, be limited to its facts. and the Quorles 
exception adopted at  the first available opportunity. Jones, 
however. demonstrates the possible value of exceptions to Article 
Sl(hI-the artificiality of the more strained judicial decisions is no 
longer necessuy.1bl 

" I d  at 967 
lbld. 
"Id. 
?%e Sew York > Quuier.  104 S Ct 2626 2632 119841 lhoiding fhm the 

subjective motma of the questioning pahce officer will nat he examined and IhsL 
the ie8L will be an objective one LO determe whether concern for pubhc safety 
could reasonably be said to have prompted che questioning). 

'* 19 M J at 968 n 13 For examplea of the cypea of ~maL~viCy spawned by the 
existing state of the law, see id at  961 (at tnal rn Jonos. the rmlirary judge ruled 
that the accusads act of revealing the location of h i s  victim did not need ta be 
suppressed. becsuse his motive in responding to official querooni concerning the 
v i ~ t m ' i  localion was either t o  aimst the vrctim or t o  lessen hs o m  culpability). 
United States v Faunlm, 2 M J 1202, 1216-17 ( S C . M . R  1916) IpreDuga 
~onversaflm between B marme officer and B mume private fvs t  eiase w N e  the 
isrter %,as holdmg hantagea after hanng shot B sraff iergeanf: rights warnmgs 
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IV. CONCLUSION 
Over the past thirtyfive years. the meaning. scope, and effect 

of Article 31-partieularly Artide Blib)--have been shaped by 
judicial action. At a time when some constitutional protections 
against selfkxrimination may be erading,lE2 Article 31ib) remains 
a stalwart guarantee in the unique world of the military.183 
Nevertheless, even the best4ntentioned statutory provisions may, 
in time, require modification, and Article 31 is no exception. By 
recognizing problem area8 affecting Article 31 and reacting to 
them, the courts, Congress, and the President will be able LO 

maintain tho vitality this statutory privilege has in mihtary 
law.164 
were deemed unnecessary because the officer was not actmg "m m official 
capadti ' '  nor "in B pomtmn of authanfy" aver the suapectl, rf United S C B ~ B S  Y 

Foiey. 12 M.J 826. 830.32 IN hf C.M R 19811 Ifollaa.up questions by police t o  an 
lndiwdual who declared "I )YJL lulled a mm" held 10 he proper even wilhouh 
rlghts warnings because 111 the mbwdual n.88 not a "~YI~DCI" BC the ~ ima,  and 121 
the queations were motivated by B concern far the passibiiity thsr an injured 
perso" was done and helpless1 If B Fountain situation a r m e  fodsy and the 
questioner WBS. for uampls. rho suspect B hatraLon commander. &fficdt ISSYBI 
would be prerented-ones which B Q u w i . a  "puhbe SBfety' exception could resolve 
See Friendly. The BtN of Rwhts as 0 Code of Cnmmd Pmcsduio 53 C&f L Rev 
929 949 119661 ldrsevssing the " 3 a i  coic'  of a d m s t s r m g  rights K m n g i  prior 
to mterrogatmn that 1s deprgnid to &$cover and terminate on-gomg er imnd 
activity such as iiidnappingi. 

" E g ,  Minnesota V. Murphy 104 S Ct. 1136 (19841 lfrfth amendment pnvdege 
against compelled aelf.y1cnnun~tion deemed mapphesble to mcrimnsting state 
mentr made by B pmhatmner to hls prohauon officer, r h o  e d e d  the probationer 
to her office to bscus~  information concerning en earlier rapemurder: mhng 
discounted Lacti that this probationer was a '~uspecV' and that he had a duty to 
he present and respond trulhfuUy to the question9 he WBQ asked1 

"'The uniqviness of d l a r y  ioeiely gave bklh t o  the eoncepl of ' d f a r y  
mcemty." a matter arismg chiefly m the context af search and B B Y ~  law Eg. 
United Scales V. Acoata, 11 M J. 307 313 iC.M A 19811. United States Y Hayea. 
11 M.J 249. 250-51 1ChI.A lBSl1, Uniled States Y Middleran. 10 M J 123, 
126-27 1CM.A 18811 "MLliLary neeeasity" has been discussed ~n only one 
published o p n m  with regard t o  Article 31. and even then the reference wnb only 
m dictum United Stales v Earle, 12 M J. 795. 797.98 IV M C M.R 19811 With 
the pmihie  unse l thg  of previously reaolved matters concerning. far example an 
order t o  identify oneaelf, rho ludicid use af " d t a r y  necemcy'' UII.~.DIS the 
privllegr against self.mcnmnstron msy became more wdespraad See Wmied 
Stales Y .  Harris 19 M J. 331. 343 n.3 1CM.A 19851 iCax, J.. concurring y1 the 
resuit by separate opmmnl, c/ United Sfatis Y Sehneider, 14 M J 189, 192-93 
I C M A .  19821 lobhgslion to report for purpose of givmg informstion. without 
canrideration of the eustenm of probable cause t o  detmn. i e  B v&d d f m y  duty 
If properly related to B &tar? mission! United States Y Lloyd. 10 M.J 172 175 
iCM.A 19811 Iproducmg one's tdencdicatmn deemed to he an 'mdependent duly 
lo 8ccO""t"l. 

l L ' L e  United Stafsa Y Harns, 19 M J 331, 343 n 3 iC \I A 19861 iCax. J 
concurrmg m the rasdf by sepuare ~pilvanl Umled States Y Gibson 3 C M A 
746 752. 14 C.M.R. 164. 17@ 119541 Isihortatmn for the courts co h t  Arflcle 31 
to the scope miended by C a n g r e ~  and not permi[ B greater extension of L h a  
proLec~ion "ac the expense of subrtancial juafics and on grounds Lhat are fanciiVl 
and unsuhatanna' l  
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