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THESIS TOPICS OF THE 36TH JUDGE 
ADVOCATE OFFICER GRADUATE COURSE 

Fourteen students from the 36th Judge Advocate Officer Graduate 
Course which graduated m May 1988, participated m the Thesis 
Program The Thesis Program is an optional part of the LL >f tunc. 

ulum It provides students an opportunity to exercise and improve 
analytical. research, and writing skills. and. equally important. to 
produce publishable articles that will contribute materially to the 
military legal community 

All graduate course thejes, including those of the 36th Graduate 
Course, are available for reading in the library of The Judge Advo- 
cate General’s School They are excellent research  source^. In addi- 
tion, many are published in the M ~ l i t a r y  Low Reuiew. 

Following is a listing, by author and t ide,  of the theses of the 36th 
Judge Advocate Officer Graduate Course 

Major Sad, C a p  U.S. Security Assistance and Foreign Militar) 
Sales 

Captam Edwm S Castle, Regulation of Mzlttary Members’ P o l ~ t i ~ o l  
Activities 

Captain Benjamin P Dean. Self.Deteirnmatmn end LT.S Support of 
Insurgents: A Policy-Analysis .Model 

Captain David W. Engel, Quality Assurance ~n Militan, Hospitals A 
Proposal for Reform 

Captain John W. Fornous. Federal Suprernocj and Soaeiagn lmmu- 
ncty m Enowonmental La& What’s Lef t  and How to FLX I! 

Captain Shawn T Gallagher, Due Process Standards ond Consider- 
ations Regarding Szrspension and Debarment 

Captain Mark Vi Harvey, Early Pursuit of J u s r ~ c e .  Extraordtnary 
Writs and GoLeinrnent Appeals to the .Military Appellate Courts 

Capram David L Hayden. Should There Be a Psjchotherapist 

Captam Lawrence D Kerr, Adrnrssibility ofEuidence f r o m  Compelled 
Mental Examinations: M R E  302 and Beyond 

Captain Scott E Ransick, Adcerse Impact of the Federal B m k m p t q  
Lows on the Gowrnment’s Rights  zn Relation to the Contractor in De- 
faul t  

Privilege in Military Courts-.Martml’ 



C a p t a i n  Elyce K Santerre, From Confiscation to Contingencj Cam 
troctmg' Property A ~ q i i i ~ ~ t i o n  On or Xear the Battlefield 

Captain Ronald I+' Scott ,  Protecting L'nited StUtes Interests u z  
Antarctica 

Captam Michael R Snipes Re-Flagged Kuwaiti Tonkers The LYti- 
mote Flog of Conienience for on Overall Polio o fSeu t ra l i t i  

C a p t a i n  Manuel E F S u p e r w e l i e .  ArtLcle 3 l f b i  Who Should Be Re- 
quired to Give Warnings' 



PROFESSIONAL WRITING AWARD 
FOR 1987 

Each year, the Association of Alumni of The Judge Advocate 
General's School presents an award to the author of the best article 
published in the .Militan: Law Remew dunng the preceding calendar 
year. The Profeessmnal Writing Award acknowledges outstanding le. 
gal writing and 1s designed to encourage authors to add to the body of 
scholarly legal writing available to the legal community The award 
conslsts of a citation signed by The Judge Advocate General. an en- 
graved plaque, and a set of quill pens 

The recipient of the 1987 award 18 Major Stephen E.  Deardorff for 
his art& "Informed Consent. Termination of Medical Treatment, 
and the Federal Tort Claims Act--A New Proposal for the Military 
Health Care System," uhich appeared a t  116 Mil L Rev 1 (1987) 
The article includes an exhaustive examination of the informed con- 
cent doctrine 8 s  the basis for a well-founded criticism of current de- 
ficiencies in military medico-legal practice Major Deardorff con- 
cludes with a thoughtful proposal for a uniform military standard for 
informed consent The Military Low R e c ~ e &  1s proud to add Its con- 
gratulations to Majar Deardorff 

vii 
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THE ARMY JUDGE ADVOCBTE GESERAL'S 
CORPS, 1982-1987*** 

I. INTRODUCTION 
In 1975 as part of the United States Army bicentennial celebra. 

tmn. The Judge Advocate General's Carps published an official his- 
tory of the f i r s  two hundred )ears of the Corps ' The histor? traced 
the development of Amencan military law from ,ti origins in the 
Amencan Revolution t o  the end of the Vietnam conflict To keep that 
history current, the M h t a i ?  Lau R e c i e i ~  will periodically publish up- 
dates that record the significant events affecting the Corps The first 
update appeared in 1982. covering the years from 1975 to  1982 'This 
18 the aecand. i t  bring3 the histar? current to 1987 

From 1982 TO 1987 the Carps continued ire tradinon of providing 
total legal support to commanders and the mdmdual  soldiers The 
tragedy at Gander, S e w f ~ u n d l a n d ~  and the military operation in 
Grenada' illustrate the breadth of modern m~lirary legal practice. 
from operational law in combat to civil hugation on behalf of depen- 
dent families. The 4im) Judge AdLocate Genemi's Corps, 1982 2987 
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discusses these and other developments in organization, mission, and 
personnel that wi l l  become part of the permanent history of the 
Corps 

11. GENERAL OFFICERS ON ACTIVE 
DUTY, 1982-1987 

This update continues the practice of summarizmg the JAG Corps' 
general officer personnel changes, and of providing biographical ~ n -  
formation on those promoted to general officer since the last histori- 
cal update article. 

Major General Hugh J Clausen held the posmon of The Judge 
Advocate General from August 1, 1981, until he retired on July 31, 
1985 Major General Clausen was succeeded by Major General Hugh 
R Overhalt (Augllst 1, 1985 to pre~ent l .  

Major General Overholt was The Assistant Judge Advocate Gener- 
al until he became The Judge Advocate General.'On August 1, 1985, 
Major General William K. Suter became The Assistant Judge Adva. 
eate General 

The position of Judge Advocate, U S  Army Europe and Seventh 
Army was held by Brigadier General Richard J Bednar from June 
1981 to June  1983.' Brigadier General Ronald M Holdaaay then 
served in this position from 1983 to 1981' Brigadier General 
Dulaney L.  ORoark. J r .  currently holds this position 

Brigadier General Lloyd K Rector was the Assistant Judge Advo. 
cate General for Military Law from 1981 until he retired on June 30, 
1984 Brigadier General Donald W. Hansen began his tenure ~n this 
position on July 3, 1984 lo 

Brigadier General Holdanay was the Assistant Judge Advocate 
General for Civil L a w  Born July 1981 to 1983 Brigadier General 
Bednar filled this position from June 1983 until he retired on June 
30, 1984. Bngadier General John L. Fugh filled the vacancy created 
by Bngadier General Bednar s retirement and continues to hold this 
position to the present time 

Since 1981, four individuals have held the position of Cimmander, 
C,S Army Legal Services Agency and Chief Judge, L X  Army Court 

'General Clausen'a biographical sketch appears in Park supm note 2. st 11 
%enera1 Oierholt's biographical iketih appears ~n id at 16 
TGeneral Bednar's biographical sketch appears 
sCenard Holdawa) 8 bmrraphical sketch appe 
'General Rector's biographical sketch nppean 
'%enera1 Hanaen'r biographical sketch sppea 
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ofhfilitary Revleu- From December 1. 1981. to June 30, 1984. Briga- 
dier General Hansen filled this post Brigadier General Suter served 
in this position from Jul) 3 ,  1984, to July 31, 1985 On August 30 
1985, Brigadier General 0 Roark became the Commander. USALSA, 
and Chief Judge He remained in this position until 1987, when 
Brigadier General Holdaway replaced him. 

A .  MAJOR GEXERAL WILLIAM K.  SLTER 
Major General \Tilllam K Suter became The Assistant Judge 

Advocate General on August 1. 1986 He succeeded Major General 
Hugh R Overholt. who became The Judge Advocate General From 
July 1984 until 1985. General Suter served as the Commander. U S 
Army Legal Services Agency. and Chief Judge. U S  Arm! Court of 
Milltar) Review. From March 1981 to June 1984, General Suter was 
Commandant of The Judge Adrocare General's School lTJAGSAi in 
Charlotteswlle. Virginia 

General Suter's previous assignments include s e r ~ i c e  ae Director. 
Academic Department and Deputy Commandant TJAGSA. Chief of 
the Personnel. Plans. and Traming Office, OTJAG. mstructor m rhe 
Military Affairs mow Admimatratwe and C i n l  Law1 Dinsmn.  
TJAGSA. Staff Judge Advocate of the 1 0 1 s  Airborne Dinsmn 'Air 
Assault), Fort Campbell. Kentucky. Deputy Staff Judge Advocate. 
Umted States Arm,, Vietnam, Staff Judge Ad>ocate. U S Army Sup- 
port Command, Thailand, and Assistant Staff Judge Advocate. U S 
Army. Alaska 

General Suter recieied his undergraduate degree from Trinity 
University in San Antonio, Texas. and his law degree from Tulane 
School of Law in N e w  Orleans, Louisiana. He 1s a graduate of the 
Industrial College of the Armed Forces and of the U S  Army Com- 
mand and General Staff College. Fort Leavenworth. Kansas During 
the academic year 1966.67. General Suter completed the 15th Judge 
Advocate Officer Advanced Course at TJAGSA. Charlottesrille. Vir- 
glnla 

B .  BRIGADIER GE.\-ERfi JOH'V L .  FLGH 
In July 1984 Brigadier General John L Fugh became Assistant 

Judge Advocate General for Cwd Law succeeding Brigadier General 
Richard J Bednar who retired 

General Fugh served as Chief. Litigation Dinsmn.  Office of The 
Judge Advocate General. from July 1982 t o  June 1984 From July 
1979 to July 1982 he  seried as Special Assmtant to the Deputy Assis- 
tant Secretary of Defense. HE other assignments Include s e r v m  as 

6 
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Staff Judge Advocate of the 3d Armored Division, Frankfurt, Ger- 
many; Legal Counsel to the Program Manager, U S. Ballistic Missile 
Defense Program Office. Office of Chief of Staff, Department of the 
Army; Staff Judge Advocate of the Military Assistance Advisory 
Group. Taipei. Taiwan; Deputy Staff Judge Advocate and Chief, Civil 
Law, U.S. Army Vietnam; Aswstant Judge Advocate, U S  Army 
Europe; and Assistant Judge Advocate of the Sixth U S Army. Pre. 
sidio of San Franemco. California 

General Fugh received his undergraduate degree from Georgetown 
University and his J.D. degree from George Washington Umueraity. 
He has also attended the Basic and Advanced Courses at The Judge 
Advocate Generays School, the U S  Army Command and General 
Staff College, Fort Leavenworth, Kansas; the U.S. Army War Col- 
lege, Carlisle Barracks, Pennsylvama: and the Executive Program 
for Senior Defense Managers, Harvard University 

General Fugh was born in Beijmg, China, and 16 the first Chinese. 
American to attain the rank of general officer in the JAG Carps. 

C .  BRIGADIER GENERAL DCZANEY L. 
O'ROARK 

In September 1985 Brigadier General Dulaney L. ORoark became 
Commander, U S .  A m y  Legal Services Agency, and Chief Judge, 
U.S Army Court of Mditary Review, succeeding Major General W1- 
ham X Suter. who became The Assistant Judge Advocate General 
In July 1987 General ORoark assumed his carrent poshan  a8 Judge 
Advocate. U.S Army Europe and Seventh Army 

General ORoark served as Commandant, The Judge Advocate 
General's School ITJAGSA), from June to August 1986. From 1981 to 
1986 he was the Staff Judge Advocate, 111 Corps, Fort Hood. Texas 
General ORoark's other assignments include Executive, Office of The 
Judge Advocate General IOTJAG), Chief of the Personnel, Plans and 
Training Office, OTJAG, Staff Judge Advocate, 8th Infantry D m s m  
(Mechamred). U.S. Army Europe. and Chief of the Administrative 
and Civil Law Division, TJAGSA 

Dunng his career, General O'Roark has attended both the Basle 
and Advanced Couraes a t  TJAGSA: the U.S. Army Command and 
General Staff College; and the Industrial College of the Armed 
Forces, Fort McNair. Washmgon D C General O'Roark recaved 
both his undergraduate and J .D degrees from the Unmersny of Ken- 
tucky 

7 
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111. REGIMENTAL ACTIVATIOK 
On Jul) 29. 1966, the Corps' 211th birthday, The Judge Advocate 

General s Corps was officially activated into the L! S Army Regimen- 
tal  System." The formal activation ceremony took place on October 
9. 1966, dunng The Judge Advocate General's Conference and 
Annual Continuing Legal Education Program a t  The Judge Advocate 
General's School in Charlottesville. Virginia li 

The Regimental System encompasses the total Army, including the 
Active and Reserve Components By providing an opportunity for 
affiliation. it develops l o p l t y  and commitment. improves unit esprit. 
and institutionalizes the war.fightmg ethos The Army Chief of 
Staff approved the regimental concept in 1961 He approved the JAG 
Cmp3 regimental plan and authorized I C E  implementation under the 
Regimental System in January 1966 

The Regiment retained the title. 'The  Judge Advocate General's 
Corps. and the Judge Adrocate General's School became the home of 
the Regiment All JAG Corps personnel officer. nar ran t .  and en- 
listed are affiliated with the Regiment The Judge Ad>ocate General 
IS the Commander of the Regiment. and The Assistant Judge Advo- 
cate General 1% the Amstant  Commander The Executive, Office of 
The J u d p  Advocate General iOTJAG' IS the regimental Chief 
of Staff Finally. the Chief. Personnel, Plans and Trmmng Office, 
OTJAG. and the Corps Sergeant Major are the regimental Per- 
sonnel Officer and Sergeant Majoi. respectirely '' 

The Regiment has two honorary poamons. the Honorary Colonel of 
the Carps and the Honorary Sergeant Major of the Corps. The Honor- 
ary Colonel of the Corps must be a distinguished retired commis- 
sioned officer in the grade of colonel or abm e who served in The Judge 
Advocate General's Corps The honorary Sergeant Major ofthe Carps 
m u t  be a distinguished retired noncommisnoned officer in the grade 
of sergeant first elass or above who served ~n the Corps Both serw 
for three-year renewable term8 They c a r q  out ceremonial duties. 
such as attending Carps functmns and delirering speeches on the his- 
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tory of the Corps. Their prestige, stature, and experience link the 
present generation ofjudge advocates with the legacy of the Corps At 
the activation ceremony. the regimental commander. Major General 
Hugh Overholt, named Major General Kenneth J Hodson (ret I as 
the first Honorary Colonel of the Corps, and Sergeant Major John 
Nolan (ret ) as the first Honorary Sergeant Major of the Corps.” 

General Hodson served 88 The Judge Advocate General from 1967 
until he retired in 1971 He WBE recalled to actne duty and was the 
first general officer to serve as Chief Judge of the U S Army Court of 
Military Review. The Hodson Cnmmal Law Chan at The Judge 
Advocate General‘a School 1s named in hia honor l e  

Sergeant Major Nolan became the first Semor Staff Koncommis. 
sinned Officer in the Office of The Judge Advocate General In May 
1980 Earlier he had served with the 1st Cavalry Division in Vietnam 
and had assignments in Korea, Alaska. Germany, Panama. Fort 
Jackson, Fort Ord, Fort Leonard Woad and Fort Benning He retired 
in 1983 after completing thirty years of e m c e  

The Corps held a competition to choose the design for the regimen- 
tal crest. Colonel Richard K. YcNealy, then Chiefof the Internation- 
al Law Division. Office of The Judge Advocate General, and Mr Byrd 
Emtham, the illustrator for The Judge Advocate General’s School, 
submitted the winning designs io The regimental crest consists of the 
familiar JAG crest (a crossed quill and auord oyer a nreath.  all ~n 
gold) an a dark blue shield bordered in silver Beneath the shield 1s a 
banner with the year 1776 mscnhed on It The quill and the sword 
symbolize the dual roles of the judge advocate. l a u r e r  and soldier 
The >ear, 1575, marks the founding ofThe Judge Adxocate General’s 
Corps. when the Continental Congress selected FVilliam Tudor to be 
Judge Advocate of the Army The dark blue and d v e r  of the shield 
are the colors tradirionalls associated with the Corps The gold of the 
a r e a t h  quill. and sword stands for excellence. 

IV. OPERATIOS “URGEST 
FURY”-GRESADA 

On the morning of October 25,1983 United States forces landed on 

“More complete biographies of General Hadson m e  published in I?;?, H ~ s r o r y ,  mpra 
note 1, at 241-42 and Hano iav  Colonel and Sar8aani .Mqior of r b  Coipi. Alumnl 
Seirsletter The Judge i d i o c a r e  General’s School, Fal l  1986. at 3 

“A mole cvrnplele biography of Sergeanr Malar Solan ~ p p o a r i  ~n Honoran Coionil 

JAG Corps J o m  Rigzrnenlai Swem, m p m  note 12 
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the Caribbean island of Grenada to assist m restoring a democratic 
government. t o  protect United States citizens, and to remove the 
Cubans and their mfluence." Combat operations did not las t  long 
All major military objectives had been achieved within three days By 
Yovember 2 all combat operations had ceased. Most of the combat 
units had returned to the State8 by December 12. alrhough some 301- 

diera remained in Grenada a3 a peacekeeping force '' 
The majority af the combat troops were from the 62d Airborne DWI- 

sion Fort Bragg, North Carolina '' The staff judge advocate of the 
82d Airborne Dinaton Lieutenant Colonel Quentin Richardson. 
learned a t  9 00 a m  on October 24 1983, that  division elements 
nould deploy t o  Grenada the next day The division recieied an alert 
notification a t  8 00 p m that  evening Colonel Richardson left for 
Grenada on October 25  Mith the division assault command post. From 
that time on judge advocates from the 82d Airborne Division, XVIII 
Airborne Corps. John F Kennedy Special Warfare Center. the U S  
Army C l a m s  Service. and elsewhere provided legal support to the 
combat troops, the troops that remained a t  Fort Bragg. and to their 
families This section will focus an judge advocate participation in 
Operation Urgent Fury and the lessons learned from that  par tmpa-  
t lO"  26 

A .  LEGAL SLPPORT LV GRE.VADA 
The legal support prmided to the commanders and troops in Grena- 

da  fell into four main areas-legal a ~ s ~ t a n c e  militaryjuetice. law of 
war. and admrmtrat i re  l aw  

Prior t o  deploying. the judge advocates had to determine what 
eqmpment and supplies the) would need m Grenada Due t o  a lack of 
spee~fic mformatlan about the political and legal mtuation, the exact 
natum of judge advocate responsibilities was not knosn  until after 

acrion reporti One dated 10 April 1964, 1s from the Stan Judge .Adtocars 

Corps8 supra nore 23 A general account of the judge adroeare parilclpaflan I" combat 
operai lmi appears ~n Borek i u p m  note 2 2  

10 
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arrival ~n Grenada The legal support element was equipped so that 
It could accomplish all anticipated missions The basis combat library 
was sigmficantly supplemented by course books from the Interna- 
tional Law Diviaion of The Judge Advocate General'k School. and by 
historical matenals relating to legal I B S U ~ S  encountered in previous 
conflicts from the John F Kennedy Special Warfare Center *' 

Typewriters (mechanical and electncall and a vehicle were essen- 
tial eqmpment. The mechanical typewriters proved to be invaluable. 
as electrical outages were frequent in Grenada Having a vehicle for 
transportation permitted the JAG officers to travel t o  lo~at ions such 
as the US.  Embassy, the Governor-General's residence, and the 
Attorney General's chambers to solve problems face-to-face. A claims 
mveatigatmn team was able t o  Y m t  remote locations, which led to the 
discovery of continumg problems in the misappropriation of private 

Legal assistance war not a pnmary concern during planning be- 
cause of a belief that soldiers m the field would not need legal assis- 
tance for several weeks after deployment By evening of the third day 
in Grenada. however, long lines of aoldiers were waiting to  talk with 
JAG officers on matters such as powers of attorney. debt payments. 
cashing paychecks. and wills This immediate need for legal BSSIE- 

t ame w ~ l l  be a factor in judge advocate planning far future conflicts 2B 

Unlike legal assistance, mil i tarypi t ice  w u  not a concern until the 
troops were removed from the front lines. No major crime3 were com- 
mitted, but after the first week there was considerable Article 15 
activity After their troops were withdrawn from combat. command- 
ers began acting on disciplinary problems that had occurred during 
the combat phase of Urgent Fury Minor offenses such as sleeplng on 
guard duty. disobedience, and disrespect as well as major events, 
such a6 receipt of friendly fire. accidental shootings and allegations 
of more serious mmonduct that had occurred during the combat 
phase, required mvestigation '" By October 27, bngade tnal  counsel 
had arrived in Grenada to support their commanders, a defense eoun- 
sel followed three days later 

Law of war questions were the most difficult to anric~pate and 
handle One of the first problems to occur dealt with the prisoner of 
war camp By the end of the first day of combat, U S Army forces had 

property 26 

'*After Acfmn Repon IXVIII Lbn Corps' supra note 23. at 1 
z - ld  ar 2 
"Id 
"After Acrlon Report 882d Lbn Diil ,  ~ u p m  note 23 a t  5 
'"Id 
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captured 460 Cubans and 500 Grenadians The Cuban personnel and 
hostile Grenadians were assembled in a dilapidated building complex 
that  had served as housing for the Cuban labor force Neither sanita- 
tion facilities nor electrimy were available Food was scarce The 
Caribbean Security Forces. under the command of a Marine general. 
controlled the camp. but security was minimal Captured Cuban 
milltar) and Grenadian People E Revalutionari Army personnel u ere 
treated as enemy prisoners of war >fedical personnel were classified 
as "retained personney' and cared for the Cuban iick and wounded 
Some quesnons arose as to the status of the Cuban airfield workers 
and dependents a h a  had not put up an) armed resistance. The De- 
partment of the Arm>- declared them to  be civilians accampan)-ing 
the armed forces which entitled them t o  prisoner of u a r  s t a t u  

The treatment of rhe dead and wounded raised additional law of 
uar  problems The Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field re- 
quires at all times but particularly after an engagement that  a 
search must be made far the dead. and that measures must be taken 
to  prexent their bodiez from being despoiled The wounded must re- 
ceive adequate medical care. 

During Operation Urgent Fury. the bodies of the dead were not 
prompt15 buried, and some reportedly xere despoiled by farm ani- 
mals Members of the Delegation of the Internarional Cammntee of 
the Red Crass 8ICRCl were also concerned about the inabilny of the 
U.S. forces ro distinguish between Cuban and Grenadian dead Im- 
tially, the  ICRC refused to  ship unidentified bodies to Cuba The del- 
egation relented once it became obvious that identification could not 
be completed Cuba later returned fourteen bodies of non-Cubans to  
Grenada for disposition 32 

There sere  also allegation8 that U S  Forces violated the Iav of 
land warfare The mast serious brae the bombing of B mental hospital, 
which resulted m the deaths of a number of patienri3' This event 
was brought to light because of a new? report, and quick. accurate 
a d v m  from the Judge advocates in Grenada kept the m u e  from 
mushrooming 

A thorough ~ n v e ~ t i g a t i ~ n .  with JAG advice and support. proved 
that  the hospital was a valid military target. The hospital's roof \vas 
not marked wlth red cioises like other hoapirals ~n Grenada Instead. 
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the walls of the hospital displayed the svmbol of the People's Revolu- 
tionary Army. large red dots an a white background A common wall 
surrounded both the hospital and Fort Frederick. headquarters of the 
People's Revolutionary Army Two anti-aircraft positions stood near 
the nurses quarters. only fifty meters from the mental hospital. U S. 
forces had come under hoatile fire from Fort Frederick, the anti. 
aircraft positions, and the mental hospital. Because of the quick in- 
vestigation, U.S commanders were able t o  present photographs 
and witness testimony that showed no law of war violation had 
~ c e u r r e d . ' ~  

An important mternatmnal law issue, the status of U.S. forces 
abroad, 1s pnmanly  the responsibility of the Department of State. A 
status of forces agreement (SOFA) normally safeguarda the mterests 
of the Umted Statea and its milnary personnel by providing B degree 
of immunity from the criminal Jurisdiction of the host country, en- 
emption from duties and taxes, and avoidance of immigration and 
customs requirements In Grenada. h m e r e r ,  no SOFA existed, and 
Judge advocates played a crucml role m clarifying the status of U S 
forces. 

The need for a SOFA became apparent shortly after deployment 
On November 5 ,  1983, the U S. Department of Stare Sent to the U S. 
embassy a draft of proposed diplomatic notes to be exchanged be- 
tween the U S .  ambasaador and the Governor.General of Grenada 
The exchange did not take place. hauever, until Yarch 12, 1984 In 
the Interim. JAG attorneys filled the gap They negotiated an under- 
atanding with the Attorney General of Grenada that gaxe the United 
States exclus~ve jurisdiction over its forces, prepared official proc- 
lamations for the Grenadian Government, and drafted a propoaed 
"Visiting Forcee Ordinance "" Judge advocatee nere also active in 
resolving c w i l  and criminal matters involving individual soldiers 
Finally, a judge advocate renewed the draft exchange of diplomatic 
notes and pointed out several necessary revmioni 

One of the mom difficult administrative l a w  problems u a s  the use 
of property both government and private. by U S forces Dunng Op- 
eration Urgent Fury C S military personnel seized dozens of P ~ L -  
vateI>-owned vehicles. The homes of private citizene were used as 
troop billets. U.S soldiers rarely provided receipts, and the U S  
forces maintained no central register of requmtions 3 B  The extent of 

I d  
I d  Annex (Status of Forces .4greemenf8 
id 
Id  
Id Annex Requisitions viPrivare Propert?-Real and Perbond 
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property use was not iealired unnl after a storefront claims office had 
opened in St  George. 

The U.S Army C l a m s  Service arranged with the Department of 
Defense for the Army IO assume single-service claims responsibility 
for Grenada The Claims Service quickl) coordinated w r h  the Staff 
Judge Advocate of the XVIII Airborne Corps to appoint foreign 
claims commissions to settle noncombat d a m e  generared bi U S  
military forces On November 7 the St George claims office opened. 
staffed by attorneys from the XVIII Airborne Corps The Claims Ser- 
vice also rent expenenced claims personnel from Fort Meade to pro- 
vide technical advice and assistance to  the foreign claims commis- 
smns and t o  coordinate on related ~esuee such as arranging for Corps 
of Engineers' asmstance with real estate claims The initial elaims 
program settled over 700 claim8 and paid clamante more than 
$500.000 '' 

The initial clams program excluded c l ams  resulting from combat 
activities In appreciation of the overwhelming support of the Grena- 
dian people. however. the U S .  Department of Stare proposed a pro- 
gram that  would compensate innocent Grenadians for combat-related 
propert) damage. ~njuries, and deaths After obtaining approva! and 
funding for the project, the State Department asked for assistance 
fiom the Claims Service ~n implementing the program and drafting 
the gmernmg directives During the summer of 1984. Fort Meade 
claims personnel again went to Grenada to settle claims under rhe 
'Combat Claims Program ' Thir program settled an additional 900 
claims far Sl 9 million. The Combat Claims Program was unpree- 
edented and pronded further valuable experience in cantmgenc? 
claims aperat1ona 

As wae expected. the issue of war trophies and captured enem) 
property arose during Operation Urgent Fury Efforts t o  prexent re- 
turning soldiers from smuggling contraband into the United States 
%ere not entirel> successful Army regulations dealing with the con- 
trol and regletration of war trophies were not taken to Grenada To 
fil l  this gap, the Staff Judge Advocate prepared a command directiw 
baaed on general international law princqdes. the Uniform Code of 
Military Justwe, and custom enforcement procedures 

After hostilities ceased negative propaganda directed toward for- 
mer government officiala became prominent Several ofrhese officials 
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and t h e x  attorneys camplamed that negative publicity wouldmake It 
impossible to receive a fair trial. The news media again echoed the 
charges As a result, the political advisor to the U S Forces. Grenada, 
requested the Staff Judge Advocate to perform a legal reriew of all 
psychological operatmns." 

B. LEGAL SL'PPORT AT FORT BRAGG 
Even though the 82d Airborne Division had an active, ongoing 

Preparation for Overseas Replacement (PORI program. many mem- 
bers of the deploying forcer decided at the last minute to execute wills 
and powers of attorney. To provide the maximum amount of eerv~ce to 
the deplq ing  soldiers, attorneys and legal specmlista went to the 
unit areas to assist in preparing ivills and powers of attorney. An 
attorney was also located a t  the lock-in fachty adjacent to Pope Air 
Farce Base to provide the opportunity to execute documents until the 
time soldiers boarded the aircraft for Grenada From the first alert, 
and for the next seventy-two hours, the legal assistance office re- 
mained open and handled a large amount of business from those m- 
tmpatmg deployment of theu units Soon after the first alert the num. 
ber of deploying units requiring legal support exceeded the available 
judge advocate manpower. The preparation of wills, except in holo- 
graphic form, had to be stopped. Unit adjutants were preased into 
~ e r v i e e  TO notarize documents Rear detachment commanders 
arranged to deliver executed documents to the grantee '' 

The judge advocates who remained at  the home Station also pro- 
vided legal assistance to the family members of the deployed soldiers. 
To ensure that family members were aware of the availability of legal 
asaitanee, judge advocates participated in family assiaance briefings. 
At these briefings, representative8 from aerum.related agenmes gave 
bnef presentations describing their functions. An attorney from the 
Fort Bragg Legal Assistance Office spoke at each briefing and re- 
mained afterward to answer questions. The briefings made the family 
members aware that legal advice was available and how they could 
obtain needed assistance. In addition, a Family Assistance Center 
(FAC) provided information and assistance to the families of deployed 
soldiers. Within twenty-four hours of the alert notification. the FAC 
was staffed and operational The FAC was centrally located and had 
four phone lines Either an attorney or a legal apecmlist was present 

. Id  Annex 'Piychological Operatianii 
"ARer A m o n  Report 182d Abn Dnl ,  supra note 23 at  1 2 
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a t  all times Legal specialmta did not give legal advice. but instead 
screened calla and forwarded legal prablema to the on-call attame! 

The majorit) of legal assistance clients needed powers of attorney 
Legal asmtance officers at Fort Bragg helped family members obtain 
powers of attorney with the aid of atrorneys deplqed with the forces 
in Grenada The legal assistance officers also worked with the local 
banks to ensure that family members would not encounter problems 
using a general power of attorney to caeh a government paycheck 
The p n o r  consultations between bank managers and legal asmtance 
officers mmimized problems *4 

Military j u s t i c e  matters were mitially of little concern to the com- 
manders of the deploying umts Within a few da5-8 after the begin- 
mngof the  operanon. however dieciplmaryproblems arose among the 
soldiers who remained a t  Fort Bragg '' Courts-martial were halted 
due to the deplqrnent of convening authorities. commanders, wit- 
nesses, and court member8 Discharge hoards were cancelled Indef- 
initely for the same reason Some short Article 32 investigations sere  
completed, and post.tna1 processing continued with little distur- 
bance 4 s  troop umts returned from Grenada. military JUStLCe again 
became a primary concern The division milnary justice caseload 
reached a two-.;ear high ae old cases postponed due to Urgent Fur: 
shared the docket with new easea generated during the operation 

The 82d Airborne Divmon implemented its Privately Owned Vehi- 
cle ,POVi storage plan during the deployment Over a thousand vehi- 
c l e ~  *ere stored ~n an open field adjacent to the Divmon area Secu- 
rity of vehicles i n s  a problem. several incidents of \andaham oe- 
curred The Office of the Staff Judge Advocate ivorked ~n conjunction 
with the Dinston Adjutant General to establish a system to record 
damage and a i m t  soldiers in filing claims As returning soldiers 
picked up their > e h d e s ,  they received a form. drafted by a judge  
advocate. on which to identify and record any damage The soldiers 
slgned the form. which was witnessed by an inspector at the atorage 
site The form. along r i t h  an Inventory the soldier had completed 
when he stored the vehicle, were sent to the XVIII Airborne Corps 
claims office The claims office kept the forms on file. pending receipt 
of a claim from the soldier This system provided for efficient and 

-'Id et 2 
--id L I  2 3 
"'Id er 3 
" I d  at 3 4 Cam, arose during Operanon Urgent Fur> that  dealt with c r m e i  sel- 

dvmreen inpeacelime such a ~ i i s r c r i m e ~  andcaseiIniul i inguBrtrophy contraband 
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rapid return of the vehicles and also protected the Interests of both 
the government and the soldier." 

c. SL'IMARY 
Operation Urgent Fury denionstrated the wide range of legal sup- 

port that judge advocates are ready to provide in combat operations. 
both t o  the deploying umts and to the units remaining at the home 
station Initially, legal aesmance 18 the most important function 
judge advocates perform during and immediately after deployment 
The extemive POR m the 82d Airborne Division u a s  crucnl ,  because 
LT was not possible t o  prmide every soldier with all the legal dacu- 
rnents he needed only after the unit recened an alert. 

Judge advocates nho accompanied the deploying units were quick- 
ly immersed in ISSUBS ranging from application ofrhe Geneva Con. 
rentione t o  the abiliry of local civilians to sue U S  soldiers in the 
local courts The intenae media interest in U S  military action3 
heightened the need to  provide commanders a i t h  timely and accurate 
legal adrice Commanders not only had to make and execute the 
''right" decisions. but also needed to rapidly explain why they were 
correct Proper legal advice was crucial to both goals 

At the home station. legal aisistanee to family members remained 
a primary function after deployment. The lull in milltar)- justice 
actwtty immediately after deployment allowed defense counsel and 
military justice attorneys to ease the strain on the legal assistance 
office during the first days of the operation when the demand for 
wills and powers of attorneys peaked Consultanone with local banks. 
landlords, and busmesses eased problems for family members facing 
monetary difficulties because of the soldiers' absence Finally. an 
efficient screening mechanism ensured that family members v n h  
legal problems received an attorney's help. while nonlegal prab- 
Iemc nere referred to other agenem that could provlde as~mance .  

Operation Urgent Fury shoved haw important It 18 that judge 
advocates become involved in the earliest possible s a g e  of a military 
operation Jndpe ad\ocates w i l l  continue to ~ l a s  an immrtant combat 
role in the future 

V. GANDER, SEW'FOUNDLASD AIRCRASH 
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Airlines aircraft on them trip home to Fort Campbell. Kentucky 
They had stopped to  refuel in Gander. Newfoundland. and were 
attempting t o  take off again when the plane craahed. killing all 248 
soldiers on board '' 

The Army immediately organized to provide maximum ass~srance 
to the next.of.km A Steering Committee was appointed at OTJAG 
under the direction of Brigadier General Hansen to handle the legal 
mues  arising from the crash The Committee included represents. 
tives from Admmistratwe Law, Claims Senice.  Contract Law, Inter- 
national Law, Legal Assistance. Litigation D 
the Army General Counsel's Office Major General Overholt apprwed 
an exception to p o k y  and allowed the appointment of a legal assis- 
tance officer to aid each of the primary next-of-kin "' 

The majority of assistance was offered in the Fort Campbell area 
where approximately one-fourth of the S U I Y I Y ~ S  lived eo Reserve 
component judge advocates were also utilized to provide assistance to 
the families Next.af.km were located throughout the United States, 
Europe, the Far East. and Central America A total of sixty-four ac- 
tive duty and twenty-five reserve legal asmtance officers were uti- 
lized to render aid to the families of the victims '' 

To t ram the officers selected t o  provide legal assmtance t o  the SUI-  

V I Y O T ~ ,  The Judge Adiocate General's School conducted a special Sur- 
v n o r  Assistance Legal Advisor Course The course 1 8 3  held on 
Februar? 18-19. 1986 In addition to  providing information about the 
crash the School provided mstructmn on evaluating and valuing 
clams.  SUT\IYOT benefits, tax mattere amall estate administration. 
and probate." 

The surnvor support effort was qmekly organized at Fort Camp- 
bell The Adjutant General was the overall coordinator. with chap- 
lain and medical men ta l  health) assmtance being the ~mtial areas 
of emphasis 4 "one-stop'' processing center, the Family Assistance 
Center, consisting of the casualty operation and ' a rmus  staff and 
community support organizations, began operating on the 13th of De- 

'%emorandurn D.4J.A-LI, 15 Sepr 1986, subject J 4 G C  Hmtor) Update Ihereinai. 
ter Sepf 1986 Cpdate'. Memorandum, JAGS-ADA, 14 Oct 1986, aubjeri JAOC HIS- 
tori Update Ihsreinaffer Oct 1966 Update Yemorandum. United Stares Forces Cum. 
mand 30 Orr 1456, sublect J i O C  Histori Lpdate. sf end  2 Enclarure 2 contains the 
After Action Remrt from tho Staff J u d m  .Adrocate l O l i r  Airborne Dii inon lhereinai 
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cember. Initially, Judge advocates were not part of the center, but I t  
quickly became clear that Judge advocates were necessary to provide 
legal advice to the Casualty Assistance Officers very early in the pro- 
cess A table forjudge advocates was set up in the Family Amstance 
Center 

The Deputy Staff Judge Advocate (DSJA) coordinated the judge 
advocate support effort with the other Diwsmn support elements The 
Staff Judge Advocate (SJA) attended daily staff meetings, advised on 
legal matter8 related to the crash outside the survivor assistance are- 
na, and supervised the normal SJA functions. Constant coordination 
between the SJA and the DSJA kept the support efforts focused and 
coordinated j3 

The Judge advocate support focused an Claims and Legal ASSLB- 
tame Claim8 were separated into claims against the government for 
damages reaulting from the crash itself and affirmative elaims 
against the carrier. Arrow Airlines Legal assistance support covered 
B vanety of areas. Assistance was provided to aid in gaming accesa to 
funds in financial mmtutmnd. to help probate ~111s. and to obtain 
ciwlian counsel when necessary 

Within a short time after the Gander tragedy, civ~lian attorneys or 
them representatives were attempting to solicit relative8 of the crash 
victims in order to initiate lawsuits against Arrow Airlmes. Casualty 
Assistance officers were advised of this fact and were requested to 
report any such activity to the SJA. Several reports were received. 
Adequate information wag not always submitted, which delayed re- 
porting the actions to the local bar associanone Since Fort Campbell 
1s located in bath Kentuck) and Tennessee, two local and state bar 
associations were involved An Aviation Accident Lawyer Referral 
List was prepared to asmt the families Contingent fee agreements 
were obtained in the twelve and one-half to fifteen per cent range 

Although not a primary focus of JAG support, Administrative Law 
queetions arose that had to be answered These queatians involved 
media control problems. release of information and Privacy Act Im- 
plications, handling of memonal funds donations (private contnbu- 
tions to a S U T V ~ O T S '  assistance fundi. advice to Summary Court 
Officers, and dealing with carrier representatives and their offers of 
amstance The contact established with OTJAG proved helpful in 
dealing with these problems." 
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The crash in Gander. Neafaundland. WBE a tragedy, and nothing 
can erase the unfortunate loss of life that  occurred The JAG Corps 
and everyone in the Army did all that =,as possible to asmet the fami- 
lies in dealing with their losses In ~(ecogni~ion of the legal a~mstance 
effort t o  aid rhe families of the soldiers who died in the Gander. N e w  
foundland. crash. the American Bar Association's Standing Commit- 
tee on Legal Assistance to hIilitary Personnel {LAMP, presented an 
award to the Army On October 9 1986, during the 1986 Worldwide 
JAG Conference and Annual Continuing Legal Education Program 
at The Judge Advocate General's School. Mr Claj tan Buiton. Chair- 
man of the LAhIP Committee, presented the a w r d  t o  General John 
A. Wickham. J r  . Chief of Staff of the Army jb 

During his comments Mr Burton noted that LAhIP prev~ously had 
recognized outstanding achievement in this field only fifteen times in 
Its farty-fi%e year history hlr Burton also stated 

The truly unfortunate traged, a t  Gander Newfoundland. 
last Decembei put the Army and Its lawyers to the ultimate 
test The families of the 248 soldier3 who  ere killed nere 
scattered throughout the United States, Europe. the Far 
Easr and Central America Clearly, the Army was tasked 
w t h  one of the mast exhauenng and logistically complex le- 
gal assLstance scenarios It had ever faced The entire Army 
from the staff m Washington. to the Casualty Asemance 
officers and ac tne  duty and reserve judge ad>ocates. worked 
together as the Gander Legal Assistance Support Team The 
needs of these deserving families nere met ~n exemplary 
fashion '- 

VI. PERSONSEL YIAlTERS 
A. PROFESSIOAAL RECRC'ITLVG OFFICE 
In July 1960, The Judge Ad>ocate General established the Prafeb- 

simal Recruiting Office. located Initially at the U S Army Legal Ser- 
vices Agency m Falls Church. Virginia In re~ponse t o  a shortage of 
officers that  placed the Carps below Its authorized end errength. Ma- 
jor Geneial Alton Hane ,  established an office dedicated ro recruiting 
highly qualified law achool graduates into the Corps and to  ~ncreas-  
mg  the number of female and m m m t y  applicants The Recruiting 
Office was sraffed with rhree JAGC officers and one c ~ \ ~ I m n  and 
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placed under the Chief. Personnel. Plans, and Training Office for poli- 
cy guidance and superws~an 

Relocated t o  Its own facility a t  Fort Belvmr, Virgima. in January 
1984 the Recruiting Office trains and supports fort)--five active duty 
JAGC attorneys who serve as Field Screening Officers As part-time 
recruiters. the Field Screening Officera V ~ T  154 ABA-accredited law 
echoole twice yearly to interview intereared law students The Re. 
crut ing Office also derelope recruiting literature and adiertmng 
programs. manages an annual Summer Intern Program for first and 
second year lax students, mamtams a tall-free telephone line far 
prospective applicants, and. as of 1983, handles the commmaiomng 
process for those selected for JAGC appomtments. 

B. JAGC RECRCITI,VG: THE SEXCAL 
PREFERESCE ISS LTE 

In the last SIX years The Judge Advocate General‘s Corps has faced 
the mue of discnminatmn based on sexual preference m the legal 
h inng  process. An Increasing number of law schools have barred 
Army JAGC recruiters from conducting an-campus mter%-iews of law 
students. These law schools have adopted policies banning employers 
who discrummate on the basis of sexual preference from recruiting on 
their eampuzes. and now require employers to sign anti.discrmma- 
tion policy statements before using school placement facilities. Due to 
existing Department of Defense and Army policy excluding homosex- 
“ale from military ~ervice.’@ Army recruiters may not sign policy 
statements that prohibit discnrninatmn in h inng  based on the sexual 
preference of the applicant. 

The number of law schools enforcing an anti-discnmmatmn policy 
that includes sexual preference has increased from eleven in 1982 to 
tiuentj.ane in 1988?’Army recruiters wmt the remainder of the 175 
ABA-accredited law schools. Law students attending schools pro- 
hibiting on.carnpus Internewing by Army recruiters continue to re- 
ceive information about the JAG Corps through direct mailings and 
advertisements in legal publications 

C. FL5VDED LEGAL EDLTATIOS PROGRAM 
Each fiscal year The Judge Advocate General may select twenty- 

five Army officers to attend cinlian law schools at the governmenvs 
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expense The oificers selected must have between two and SLX )ears 
a i  milltar! service Selectmm are competitive The officers selected 
L ~ C U ~  a service obligation after they complete laii school Currently. 
thirty-four officers are participating in the Funded Legal Education 
Program. O i  these. three are minorities and sei.en are nomen 6 2  

D .  STRESGTH OF THE CORPS 
A t  the  end of fiscal year 1 9 8 i ,  the Corps consisted of 1 . 7 6 0  comm15- 

stoned officers, seventy warrant officers. and 2 , 1 6 2  enliated members 
The m q o n t y  of the enlisted members. 2.058. were legal specialists 
The remaining 104 enlisted soldiers were COWL reporters '' Among 
officers. the representation of nomen and ethnic minontiei WBE as 

104 
31 
li 

20365 

Fiscal )ear 1967 also san a dramatic ~ncreaee in the number of 
civ~l ian attorneys supporting the JAG Corps At the end of fiscal :ear 
1 9 8 7  there were 2 7 6  C I \ L I I B I I  attorney positions Of the filled posi- 
tmns, forty-seven are filled by women and twenty by 

In 1 9 8 6 .  as a reault of the Department of Defense Reorganization 
A~r,b-  the JAG Corps decided to substantially increase the  legal m p -  
port provided t o  the Office of the General Counsel and to the Depart- 
ment of Justice '' Additionally, the Procurement Fraud Dinsmn.  
consisting of ten attorneys and eight support personnel.@" and the 
E m  ironmenral Lltlgarmn Branch. Lmgatmn Dlnsmn.  were farmed 
t o  enhance legal support far acquisition and environmental mat- 
ters -0  

b"4rmu Reg 361.12, Schools Tho Judge Adiocafe General's Funded Legal Edura- 
fmn Program 15 Om 19818 

'-Department of Defense Reorganirafmn $et Pub L No 88-433 100 Stat  992 
19861 

"PPT Memorandum, ' u p r a  note 50 
*OId 
-"Id 
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E.  ACQUZSZTZOLY LAW SPECIALTY 
PROGRAM 

In 1979, the Judge Advocate Generai's C a r p  began the Contract 
Law Specialty Program 1x1 coqunction with the Army Matenel Com- 
mand IAMC) The program trams selectedjudge advocates in ryatems 
acquisition law" Officers selected for the program serve a thirtysix 
month tour m an AMC legal office During the first twenty-four 
months, they receive training in all areas of contract law and attend 
the bamc and advanced contract law course a t  The Judge Advocate 
General's School and the Army Logistics Management Center at Fort 
Lee. Virginia i2 In the final twelve months, participants continue on- 
the-Job training in one of the branches of the AMC legal office. pro- 
curement lan branch, adversary proceedings branch, or patent law 
branch -'JAGC officers who accept assignment into the program in- 
cur a one.year se~. i ice  obligation '' 

In 1984 The Judge Advocate General entered into a Memorandum 
of Understanding with the Army General Counsel and the Chief 
Counsel of the Army Materiel Command The memorandum was 
intended to provide additional opportunities for judge advocates to 
participate, train, and develop in procurement law at the acquisition 
activity level in AMC The Matenel Command made a commitment 
to expand the number of legal positions staffed with judge advocates 
In return, The Judge Advocate General agreed to continue participat- 
mg in the Contract Law Specialty Program, to assign qualified attor- 
neys a t  the major through co lone l  level TO the new positions 8s  they 
became a v a h b l e ,  and to establish and maintain a procurement law 
career program for selected judge adrocate officers " 

On September 9 ,  1986, Major General Overholt signed the Acqum- 
tian Law Specialty implementation paper, which began the Aeqmsi- 
tion Law Specialty Program" The propam established a centrally 
managed system for identifying, selecting. and training selected 

'YAGC Personnel Policiss mme note 72 m r a  7.14 
-'Memorandum of Understanding Among ;he Ge&I Counsel, Depsnmenf of the 

Army, The Judge Advocate General, and the Command Counsel, U 5 Army Matenal 
Develo~ment and Readiness Command 131 Julv 19841 mnrintid zn Imdemmimlmn 

-'lmplemenratlm Paper. supra note 71 
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JAGC military and c n h m  a t t m y s  to develop and to ma~n ta ln  an 
expertise in acquisition law It provides an appartumry for progres- 
 SLY^ and consecutive assignments in acquiiitmn law-. cantracr l a w  
and other related areas The Assistant Judge .4dvocate General for 
Cwll Law oversees the program Xinety-tivo officers had qualified 
as acquisition lam specialist? by the end of 1987 The field continues 
to grow and provide quality legal serxice to the Army 

On May 31, 1988, the Arm> General Counsel The Judge Ad\ocate 
General, and the Command Counsel ofThe Army hlatertel Command 
revised the 1984 Memorandum of Understanding This agreement ~ n -  
creased the number of rnhtary attorneys ~n AMC procurement Ian 
pos1tmns and demgnated certain senior procurement law p o ~ ~ t i o n s  
within AhIC to be filled wirh m~lirary attorneys in grades of major. 
lieutenant colonel. and colonel 

VII. MILITARY JUSTICE DEVELOPMERTS 
A. THE MILITmY JUSTICE ACT OF 1983 

The Military Justice ACT of 1983" made nume~ous  important 
changes in the Uniform Code of Military Juatice.*'particularl> in the 
coniemng authanry'a rerponsibilitiee and the appellate pracesa It 
srreamlined milltar) j u t i c e  procedures without detracting from any 
substantive rights that service members enjoy " The 1963 Act went 
into effect on August 1. 1964. the effective date of the 1984 .Moniia/ 

The 1983 ACT amended UChlJ articles 26, 26. 27,  and 29 to elimi- 
nate the requirement that  the convening authority personalii take 
all actions affecting the cornpoSition of courts-martial Article 26 now 
permits the convening aurhont i  to delegate aurhority to excuse 
members before asremblv of the court to the staff judge advocate le- 
gal officer or any other principal assistant The convening authonty 
still remains fundamentally responmble for the ~omposifion of the 
membership He or she sull must personally select and derail court 
members. and the conremng autho 
more than one-third of the members t 
derailed to the court-martial In addman, the delegate's authority ex- 

for Cou,ts-MortLol 

_.. . .  . 
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pres  after assembly Thereafter. the convening authority or the 
military judge may excuse members for good C B U ~ ~ . ~ '  

Articles 26 and 27 no longer require the conxemng authority to 
personally detail the militaryjudge and counsel. The 1983 Act allows 
the military services to establish detailmg procedures by regulation. 
In the Army, the Tnal  Judiciary details military judges," the Trial 
Defense Service details defenae counsel and the staffjudge advo- 
cate details trial counsel 

The 1983 ACT alm eliminated many of the convening authority's 
quasi.judxia1 responsibilities The convening authority still retains 
the command prerogatives-he or she decider whether to refer a case 
to trial. whether to approve, reduce. or suspend the sentence. and 
whether to disapprare findings of guilty. The convening authority no 
longer must examine the case for legal sufficiency before and after a 
court-martial. Legal determinations are now the responsibility of the 
convening authonty'e legal adviser-the staffjudge advocate Before 
charges are referred to a general court-martial, the ataffjudge advo. 
cate must determine that each charge "allegee an offense and ts 

warranted by the evidence . . in the report of miestigatmn."6B After 
a general court-martial ur a special court-martial in which a bad- 
conduct discharge is awarded, the staff judge advocate reviews the 
record and any allegations of error from the defense He or she need 
only provide a recommendation to the convening authority. a detailed 

The 1983 Act made two dramatic changes in appellate procedure 
LXYJ article 62 was amended to provide the government a nght  to 
appeal certain evidentiary rulings Where a ruling b) the military 
Judge ''terminates the proceedings with respect to a charge or spec- 
ification' or "excludes evidence that 18 substantial proof of a fact 
material in the proceeding." the government may appeal the ruling to 
a court of military reweu' A ruling tantamount to a finding of not 

legal analysis 19 not neceesars 
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guilty 1s not appealable," nor are ruling. other than those that ter- 
minate the proceedings or exclude evidence.s2 

The 1963 Act also authorized, for the first time, direct review of 
court-martial decisions by an article 111 court Section 10 of the 4ct 
gave the Supreme Court Jurladlctlon to r e n e w  on writ of certiorari. 
decisions of the Court of Milirary Appeala Through the end of 1987. 
the Court had rwiee exercised thie Jurisdiction In Gaodson i L'nLted 
States" the Court summanly vacated a Court of Military Appeala 
decision that had held constitutional a military police interrogation 
despite a elaim that the military police investigator had violated 
Goodson's sixth amendment rights '' The Court's aecand decision. 
Solorio c Cnited States," greatly expanded the Junsdlcrlon of courts- 
martla1 

B. MLYKAL FOR CO CRTS-MARTIAL, 
L N T E D  STATES, 1984 

Nineteen eight)-four brought the first complete revmion of the 
Monuoi for Courts-Martial since 1969 '- The Manual for Cour ts -  
Martial. Cmted Stotes, 1984" implemented the Military Justice Act 
of 1983 and made sweeping change8 in courts-martial practice The 
bas ic  Structure of military law remained the Same but the 1984 
Manuol introduced numerous new procedures and created law in 
many other areas 

The idea of a new Monual originated during the drafting of the 
Military Rules of Evidence The drafters of the Military Rules of 
Evidence b e g a n  work with a Manual for Courts-.Moitiol that  traced 
back to 1898 when the Secretary off fa r  promulgated the forerunner 
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to the 1969 Manual Io“ Subsequent manuals had retained the basic 
format and structure of the 1895 Manual, although periodic revisions 
expanded and modified the 

In 1975 Congress codified federal evidentiary practice when it 
approved the Federal Rules of Evidence.102 This provided the impetus 
for a similar restructuring of military practice. In 1978 the Evidence 
Working Group of the Joint Service Committee on Military Justice 
received a charter to rewrite the military rules, using the Federal 
Rules of Evidence 88 a model In  1980, after a two-year effort, the 
President promulgated the Military Ruler of Evidence as an amend- 
ment to the 1969 Manual IO3 

The drafters of the Military Rules of Evidence had noted several 
other parts of the 1969 Manual that needed I ~ Y ~ I O T I .  At first, they 
considered further amending the 1969 Manual. The Military Rules of 
Evidence, however, had demonstrated the benefits of a more cornpre. 
hensive restructuring of military procedure In 1980 the General 
Counsel of the Department of Defense directed a complete revismn of 
the 1969 Manual He set four goals for the new First, 
military criminal procedure should conform t o  the federal pracbce, 
eXCept where the Uniform Code of Military Justice or military re- 
quirements dictate otherwise Second, each aspect of court-martmi 
practice would be brought upto-date. Third, the ~Manuol would have 
a new format to make it more useful both to iawyers and comrnand- 
ers. Rules would replace the paragraph format of earlier manuals, 
and the prescriptive rule8 would appear separately from nonbinding 
explanation and discussion Finally. the Manual procedures had to 
work across the Spectrum of military practice, including combat 
SLtuatlOnS. 

Over the next three years, a working group of the Jomt.Serwce 
Committee on Military Justice drafted the iManual in fourteen inwe- 

‘“’Sei Manual for Courts-hlarflal Unned Srafee Army, 1895 
‘“‘Evidentiary rules and explanatmi of the p u n m e  anx le i  first appeared ~n 1917 

See Mlanual for CouRa-Martial, Unrted Stares Army. 1917 The Premdent first pro. 
mulgaled the Manual in 1921 Sei  Manual for Courii-\lamal Umred Stater Army 
1921 at  X X V l  Until 1951 each mlhiari. department operated a separate c r ~ r n ~ n s l  
1Y3rlee %)sfem After Congreas passed the Unilarm Code of hlilifary Justice ~n 1950 
the President pmmulgared a common manus1 for all rhe armed servieei Manus1 fa; 

“‘Exec OrderNo 12 1 9 8 . B C F R  151 119818 Asummar~redhmvr? oftheMlhlary 

‘“hlCM 1984,app 21,atAi1-1ihrough h i l - 3  descnbesthe hmroryofhlcl 1984 
Rules of Evrdenre appear8 m hlCM 1984, app 22 at  A22.1 

m greater detail 
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ments The Code Committee"' reviewed and approved each mcre- 
ment. Fallowng the Code Committee's approval of the e n t r e  draft 
the Monuol appeared m the Federal Regmtei far public comment in 
1983 The working group made numerous modifications IO the 
draft. baaed an the public comments and ala" to incorporate the re- 
quirements of the ivhlirary Justice Act of 1983 ''' The Jomt-Ser%ice 
Committee approved the final draft m January 1984 and the Presi- 
dent promulgated the Manual on April 13. 1984 

The 1984 .Manual comprises fire parte' Preamble. Rules for Courts- 
Martial. Military Rules of Evidence. Punitive Article8 and Nonjudi- 
cial Punishment The Preamble contains a short atatement of the 
dources and exercise of military Jurlsdlctmn. the purpoee of millrary 
l a y  and the structure of the 1984 .Manual The Rules for Courts- 
Martial and the Military Rules of Evidence je t  Forth the proceduial 
and ewdenuar) standards that  govern courts-martial practice Par t  
IV Punitive Articles, h t s  the elements. maximum pu 
sample specifications for offenses that \lolate the pun 
the Uniform Code of Milltar)- Justice Finall), Par t  V set3 out  p a c e .  
durei for imposing nonJudlcla1 punishment under Article 15 of the 
Uniform Code 'Os 

The 1984 Monuol provides a relatively clear. understandable guide 
to milltar) cnmmal law practice It has operated exceptionally u-ell 
during its first four years, and It should continue to be the keystone to 
the Uniform Code in the future 

C .  SOLORIO 1'. L3ITED STATES 
In O'Collahan L' the Supreme Court had rejected on con- 

stitutional grounds. rhe argument that military status alone was suf- 
~_______ 

the iud.iei of the Un.!ed State, Court of 
ale the Chief Cauniel of rho Ca 
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fiaent TO support the exercise of court-martial jurisdiction. OCalla.  
han required the government to demonstrate that an offense was 
''service.connected' before B court-martial could try a soldier for the 
crime That a soldier committed the crime was insufficient to give the 
military jurisdiction: in addition, the courts had to consider whether 
there existed a distinct military interest in deterring the offense the 
impact of the offense an military discipline and effectiveness. and 
whether the civilian courts could adequately vindicate the military 
interests As time passed, the OCollohan service connection test 
became mcreasmgly unnieldy and difficult to apply Cnmes that 
occurred outside military Installations, but had repercusamni m the 
military community stretched the ' 'ser~ice connection" concept to Its 
limits 

Soiorio oxerruled OCallahan and returned the jurisdictional teat 
to the one established in In re Grimle) 112 Jurisdiction of a court- 
martial once again depends o n l ~  on the soldier's status If the accuaed 
1s a member of the armed forces, the milnary may constitutionally 
try him or her by court-martial 

Solorco dramatically enhanced the disciplinary authority of mill- 
tary commanders. It places an increased obligation on military au- 
thorities to coordinate criminal investigation and prorecution polimes 
with their civ~lian The potential impact of Soiorio 1s 

huge, bur its actual effect will be limited by Army policy,"' military 
re~ources, and prosecution efforts by civilian aurhariries 

D. THE MILITARY JCSTICE kWEA-D.WE.YTS 
OF 1986 

The  Military Justice Amendments of 1986"' further expanded 
court-martial jurisdiction over Reaerve Component soldiers Secnon 
804 of the 1986 Act amended Arnele 2 of the Uniform Code of 'Vhli- 
tar? Justice"' to authorize court-martial or Article 15 praceedmgs"' 
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against R e s e n e  soldiers for offenaes committed while on a c u w  duty 
or while on inactive duty training An active component general 
court-martial convening authority may order a Reserve soldier to ac- 
ti%e duty involuntarily for an Article 15 proceeding an article 52 
mvestigation,''S or a trial by court-marnal 

On July 1, 1988. R e s e r i e  Component commanders gained the poir- 
er to exercise LCMJ authority within the R e s e r x e s  The>- may con- 
vene summary caurts.marnal and impose punishment under Article 
15 during periods of inactive duty unit tra~mng.'"0Commanders may 
conduct these procedures and soldiers ma? ~ e r ~ e  their punishmenrs 
during penads of inactire duty unit trammg Special and general 
courts-martial must be convened b>- an Active Component general 
court-martial convening authority and these procedures can oe 
conducted only If the accused is ordered TO active duty 

Betueen July 1. 1987. and June 30. 1988. all R e s e n e  officers and 
enlisted soldiers iecened training in the Uniform Code. in accor- 
dance with LCnIJ article 137 Reserve Component commanders also 
received additional training in cnminal law and procedure to prepare 
for them ne\\- responsibilities lii 

The 1986 A c t  also addressed mental responribilit) in military 
criminal practice Section 802 of the 1986 Act made lack of mental 
responslb>ltty an affirmative defense in a trial by court-martial '" 
The accused must prme the defense by clear and convincing 
e>idence.'2' The test for legal :nsamty also changed Under the 1986 
Act. an accused must be "unable to appreciate the nature and qualit? 
or the wrongfulness of the acts'' as a result of '  a aeiere mental disease 
or defecr '"" 

Finally. the 1986 k t  also established a five-year statute of Iimira- 
tiom for most UCMJ offenses lii modified the time limits for defense 
post-trial submiasmns,'" and authorized the derail of judge adro- 
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e a t e  to perform duties with other federal agencies, including repre- 
sentation of the United States in c ~ w l  and ~ r i m i n a l  cases.12o 

E .  ARMY RULES OF PROFESSIOiVAL 
CO*VDUCT FOR LAWYERS 

In August 1983 the American Bar Association approved the Model 
Rules of Professional Conduct as the recommended code of e t h m  for 
lawyers, replacing the Code of Professional Responsibilit) On 
September 28, 1984. Major General Hugh Clausen, then The Judge 
Advocate General, solicited the participation of the other serviee~ in 
drafting rules of professional conduct for military attorneys based on 
the new Model Rules On December 14, 1984, a jomt  S ~ T Y I C ~  working 
group began meeting to study and to draft rules. The working group 
creulated Its first draft of the proposed rules for comment on June  1, 
1985 A second draft was circulated in the Army for comments in 
September 1986 On June 3, 1987. Major General Overholt. The 
Judge Advocate General. approved the draft rules for Army 
and directed their publication in the Federal Register for public cam- 
ment On October 1, 1987, the Army Rules of Professional Conduct 
became effective.'" The Rulee apply to all Army active duty and Re- 
serve Component judge advocates, Department of Army civilian 
attorney8 under the superwsmn of The Judge Advocate General. and 
lawyers who practice in Army proceedings governed by the Uniform 
Code of Military Justice and the Manual for Courts-Martial 132 

VIII. THE JUDGE ADVOCATE GENERAL'S 
SCHOOL 

A.  MASTER OF LAWS INMILITARY LAW 
On December 4,1987, the Judge Advocate General's School became 

the only Federal Government agency authorized to confer the degree 
of Master of Laws ~n Military Lax The 1988 Defense Authonra- 

' 9 d  E 807 
""The ather iervicex declrned LO sdapf the proposed rules at ihsf ,)me 
'"The Rules ere publlihed I" Dep't of Arm:, Pam 27-26 Legal Serncea ~~l~~ 

Profeisional Conduct fur  Lawyers \De< 18878 lheremaaer Aimy Rules of Profeselonal 
Conduct1 

'"See Army Rulea of Professional Conduct, supra note 131 preamble, a t  2-3 Sea 
B m i i a l l y  Criminal L a r  Uote. Army Rule- ofPrafessiono1 Conduct The Army Lawyer, 
"?, ,mi a, i f  

F. 
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tmn Billi3" included the statutor? authority to award the degree. 

Under regnlationi prescribed by the Secretary of  the Arm>. 
the Commandant of The Judge Ad\ocare General's School of 
the Army may. upon the recommendation of the facult! of 

the requirements of that  degree 

agencies that  wish to grant degrees must petition the Secretaq of 
Education for program r e ~ i e i v  and approval 

On Naiember 26. 1966, after extensive coordination betaeen rep- 
resentatires ofrhe School and the Department of Education. hlr Del- 
bert Spurlock, Jr ,"' submitted the Depaitment of rhe Army % peti- 
tion ID the Departmenr of Education The petition included docu- 
mentation that  shoued the School's compliance w t h  the Department 
of Education's criteria for evaluating academic programs. and a letter 
from Dean James P White'" attesting thar rhe School's Graduate 
Course program had been accredited by the Amencan Bar Associa- 
tion as a specialized piagram bqond  the first degree in lax since 
1958 

On December 1. 1966, the School cornmandam Colonel Paul J 

representanve to attest to the ABA 5 continuing accreditation of rhe 
School 5 giaduate program At  the conclusmn of the Commandant E 

presenrarion the National Advisory Committee rated unammausly 
to adrise the Secrerar) of  Education thar he recommend t o  Conrreis 
that  the School rece i ie  degree-granting authority 

Secretary of Education Wvllliam J Bennett sent his falorable rec- 
ommendanon to Congress on March 27 1987 Draft legislation was 

-hlr W h a e  I I  :he C m i u l t a n f  on Leper Education far the American Bar .%.soria 
i lon 
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mcluded m the House \ e m o n  of the 1988 Defense Authorization Act, 
and w t h  the consent of the  Senate. was incorporated in the legisla. 
tion that  President Reagan signed on December 4, 1987 

On May 20, 1988, Major General Hugh Overholt awarded the first 
Master of Laws degree to Captain Elyce K D Santerre. the distin- 
guished graduate of the 36th Judge Advocate Officer Graduate 
COW%. 

B .  GILBERT A .  CCSEO CHAIR OF 
GOVERAV.WEA'T CO-YTRACT LAW 

On January 9, 1984. during the 1984 Contract Law Symposium, 
The Judge Advocate General's School dedicated the Gilbert A Cuneo 
Chan  of Garernment Contract Law The Cuneo Chair honors Mr GII- 
bert A. Cuneo, a pioneer in the field of government contract law At 
the time ofhis death in April 1978, M r  Cuneo was "the unammousl) 
recognized dean of the government contract bar 

Mr Cunea taught government contract law ar The Judge Admcate 
General's School from 1944 to 1946. when the School was located on 
the grounds of the University of Yichigan Law School From 1946 to 
1958 he served as an adminijrrative law judge with the \Tar Depart- 
ment Board of Contract Appeals and Its successor, the Armed Ser- 
vices Board of Contract Appeals In 1958. Mr Cuneo entered prirate 
practice ~n Washington, D C 

Mr Cuneo wrote and lecrured exrens~vely an all aspects of govern- 
ment contract law He was a premier litigator and shaped much ofthe 
present law on government contracti Mr Cuneo was an honorary life 
member of the Narional Contract Management Association He 
served as a member of its ra t ional  Board of Adviaors and receired 
numerous award8 and ma tmns  from the a ~ ~ o c i a t i o n . ~ ~ ~  

Mr John E Cavanagh delivered the first annual Gilbert A Cuneo 
Lecture immediately after the dedication of the Cuneo Chair Mr. 
Cavanagh. a partner in the Los Angelea office ofMcKenna. Conner & 
Cuneo. apoke on "The Adversarial Relationship in Government Con- 
tracting: Causes and Consequences '' The Cuneo lecture has SLDCB 

been a highlight of the annual Contract Law Symposium 
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C .  CO.VSTITCTI0.V BICE,VTESSIAL 
During 1987 the country celebrated the Bicentennial of the Umred 

State3 Camtitution The Army and The Judge Advocate General’s 
School were in the forefront ofthe military celebration The School 
developed B Bicentennial Resource Packet to assist local military 
communities h i t h  them bicentennial celebrations. The Office of rhe 
Staff Judge Advocate, Training and Docrrine Command TRADOC I 
wrote a training aupporr package for instructors in TRADOC schools 
t o  uee in classes explammg the eonetitution to officers and enlisted 
soldiers The School placed on permanent display an exact repiica of 
the United States Constitution The replica. commissioned b: the 
National Commission on the Celebration of the Constitution, *.as 
made from photographic plates of the original Constitution in the 
Sational Archives In addition. a apecml series of Bicentennial Up. 
dares appeared in The Arm, L a u p r ,  tracing the progress of the Con- 
stiturional Convention and the debate over ratification The M d -  
tor) Lou R e c ~ e i c  publiahed a number of articles iwth constitutional 
themes.’44 

To recognize the School s accomplishments, rhe Nanonal Commia- 
smn made the Schoai a Designated Defense Bicentennial Commu- 
nity In addinon. an December 3.  1 9 8 i ,  the School received an Award 
for Outstanding Contribution to the Commemoration of the Consntu- 
tmn Bicentennial lis 

D.  COCRT OF MILITARY APPEALS VISIT 
The United States Court of Mditary Appeals made a historic jour- 

ney to Charlottesvllle on November 13 1987. to hold its first court 
s ewon  autmde of Washmgton. D.C The Judge .4dvocate General’s 
School and the University of Virginia School of Law JOlntb’ sponsored 
the %-wt Id‘ 

~t the beginning of the ~ e m m  Brigadier General Ronald bl Hold- 
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away, the Commander of the U S  Army Legal Services Agency and 
Chief Judge of the United States Army Court of Military Review, 
moved the adrnicsmn of sixty attorney8 to the bar of the Court of Mill- 
tary Appeals The admittees included new judge advocates attending 
the Judge Advocate Officer Basic Course, p a d u a t e  students in the 
School's LL M program, and feaeulty members from the School and 
the Umversny of Virginia 

The court heard oral argument in two cases: Umted States U. 
Sheirod"' and Untted States U. Guoglione Sherrod considered 
whether the military judge's relationship with the victims of a crime 
was close enough to requ~re his recusal, while Guaglione dealt wlth 
whether the t n a l  court had properly admitted hearsay statements 
that the witnesses had later recanted The session was open to the 
public and provided an opportunity for law students from the urn- 
vermty and newly commissioned judge advocates t o  see how the mill- 
tary j u s t m  sptern works ''* 

IX. OFFICE OF THE JUDGE ADVOCATE 
GESERAL 

A .  LITIGATION DIVISION 
From 1982 to 1987 the Litigation Divmon underwent substantial 

expansion to keep up with the mcreasmg emphasis on litigation. The 
current branches of the Litlgatmn Division are the Civilian Person- 
nel, General Litigation, Military Personnel, and Tort branches ''' 
The Litigation Division is composed of approximately twenty-five 
attorneys who are representing the Army in over 1600 cases On 
October 1, 1987, Litigation Divinion became a part of U.S Army Le- 
gal Services Agency. but remained under the operational control of 
the Amstant  Judge Advocate General for Civil Law.'" 

In response to the increase in litigation brought against the Army 
under the Federal Tort C l a m s  Act, especially in the medical mal- 
practice arena. the Justice Department and the Army entered into an 
agreement in February 1984 whereby an Army judge advocate was 

"-26 M J 30 C hl A 19888 
"'24 M J 38 IC hl A 198i8 Carder granting petition for revieaJ 

""Through 1966 Litigation D i r m a n  also inclvdad B Canrracf Fiaud Branch In De- 
cember 1986 rhe Secrerar? of t h e  Army eitablirhed the Procurement Fraud Dinsmn 
See znirv text ~ecampanying notes 180 fa 182 Until 1986 there was also an Enriron- 
mental Lifigarian Branch 

L"Memorandum from Lieutenant Colonel William Ailem, Acting Chief, Lifigarion 
D i i m a n  112 $or 19881 [hereinafter 1988 Litwanan Memorandum1 

L'%stanc sension, sup" nDte 146 
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detailed to the Torr Branch. Civil Division. Department of Justice 
The firer officer to hold this pomion was Major William .4 
Woodruff lei 

The need for JAG participation in federal tort litigation continued 
to increase during the subsequent two years This led to additional 
agreements between The Judge Advocate General and various Unit- 
ed States Attorneys ID amgnjudge  advocates t o  represent .Army ~ n -  
terests in pending lawsum Purauant to theae agreements. judge 
advocarea now perform dunes with United Stares Attorney offices ~n 

exas. Tacoma. Washington. and Ale 
e representation of Army interests 

slstem has greatly enhanced the Army's repre 
tmn in addition to providing an excellent oppmtuniti for Arm, 
lawyers to gain actual trial experience in federal court 

Environmental litigation is the fastest growing area of the civil 
litigation caselaad Environmental law became an extremely visible 
area of concern when the Department of the Army began an affirma- 
tive action against the Shell 011 Company On October 3, 1983. the 
Department of Justice. on behalf of the Department of the Arm>, pre- 
sented a claim of up to $1 S billion ID Shell 011 Company for rem-  
bursemenr of environmental response costs for damages to the natu- 
ral re~ources in and around Rocky Mountain Arsenal 

The ensuing months saw the Special Litigation Branch Inow the 
Lingation Branch of the Environmental Law Divmanl  take on a wide 
vanery of enwronmental CBSBE The branch now has approximately 
thirteen cases, all of which involve large dollar amounts and c o r e r  
the Unites States from California TO Maryland and from Minnesota to 
rexar. 'a4 

B. ALLVII.YISTRATI17E LAW DWISI0.V 
In i\ hac ma) have been a first among federal agencies The Judge 

Advocate General convened a hearing to determine whether a former 
Army c l w l ~ a n  employee had violated statutory postemplojment 
restrlctmns I" Under the Standards of Conduct for Department of 
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the Army Personnel regulatmn,’j6 a member of the U.S. Army Tnal 
Judiciary was appointed a3 the heanng examiner Cin lmn  counsel 
represented the respondent At the canclusmn of the heanng, the 
Hearing Officer determined that a violation had occurred The Seere. 
tary of the Army reviewed the hearing officer’s decision and con- 
eluded that It was correct as to It8 findings of fact and eonelusions of 
law Under his statutory sanctmmng authority, the Secretary of the 
Army prohibited the former employee from making. on behalf of any 
other person except the United States. any formal or informal appear- 
ance before or. with the intent to Influence. any oral or wntten eom- 
munimtmns to the Army on any matter of busmess for a period of SIX 

months.’” 

C .  LEGAL ASSISTfiCE BRAYCH 
In 1980 The Judge Advocate General placed renewed emphasis an 

the importance of the legal assistance mmsmn To revitalize and en- 
hance the program Armywide. he created a new Legal Assistance 
Branch within the Admmmtratme and Civil Law Division at The 
Judge Advocare General’a School ’“ Initially ataffed by two attor- 
neys, the branch was charged with expanding the legal assistance 
portion of The Army L a w e r ,  providing technical, ethical, and policy 
advice for attorneys ~n the field, revmmng the legal assistance 
regulanon,’” developing resource materials for distribution to the 
field. Increasing legal assistance CLE Instruction’ and remeamg the 
Bamc Course legal assistance instruction 

In essence the Branchs charter was ro pursue mitiatives to  im- 
prove the materials and  service^ provided by and for legal ametance 
attorneys around the vuorld This continues to be 11s IIIISSLOII The 
burgeoning workload created by the need to maintain and expand the 
program elements and reference materials that have been developed 
led The Judge Advocate General in 1985 to authorize the assignment 
of a third officer to the Branch 

tarkings From The Judge Advocate Gentral 

3 i  
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A revamping of the annual tax assistance program has been one of 
the most observable results of the challenge to provide maximum le- 
gal assistance 8erwces to soldiers and them families For decades the 
guidance had been that legal assietance attorneys provide advice on 
texes, but they were not charged with preparing tax returns T 
began to change in the early 19803, and by 1986 the message x 
that tax return preparation was t o  be a part of the Army's Tax ASS 
tance Indeed. at The Judge Advocate General's suggea- 
tmn. the Army Chief of Staff urged all commanders to become active- 
ly involved in ensuring that their soldiers received the aSsLstance 
they required in tax preparation The Branch de\eloped a Model Tax 
Assistance Program'" and technical guidance far attorneys in the 
form of The Legal Assistance Officers' Federal Income Tax Supple- 
ment AT the same rime the OTJAG Legal Assistance Office coordi- 
nated jomt service Tax Training Teams that have travelled through- 
out the world to brief legal assmame attorneys on current tax l a w  
developments and to help prepare them for the tax preparation sea- 
son. This instruction has been presented in Germany. in four Pacific 
locations. and in Panama. One estimate 1s that the S ~ T ~ C B E  prarided 
for soldiers through this program would haxe cast more than 912 mil- 
lion from commercial tax preparers 

The belief that soldiers deserve the most professmnal services 
posalble has become a hallmark of legal assistance today. and further 
de\elapments in the tan assmtance program highlight this approach 
The Fort Bragg Legal Assistance Office participated in the Internal 
Revenue Service's experimental electronic tax filing program in 1987 
to prowde soldiers with State of the art serwce for their 1986 tax 
returns. The IRS expanded Lts test program in 1986. and 30 did the 
Army At The Judge Advocate General's urging. thirteen Installa- 
tmns and o rganmr~ons  dereloped the capability far electronic filing 
Addmonally at The Judge Adxocate General's request. the IRS 
agreed t o  allow legal assistance offices in Panama to participate m 
one of the first efforts t o  coordinate electronic filing from outside the 
Umted States on a speeml test basis The eleetomc filing program 
ensures accurate and faater filing af tax returns for soldiers and their 
famllles Thla 'no m6t" program also speeds the federal ~ncanle  tax 
refund t o  the soldier 

38 
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The Chief of Staffs  Award for Excellence in Legal Assistance *'as 
first established in October 1986 a8 The Judge Advocate General's 
Award for Excellence m Legal Assmtance.'6' The award was pre- 
sented to the commands with the best legal amstance and preventive 
law programs in the Army Competition for the award was divided 
into two categories The small office category was For Judge Advocate 
offices with fewer than ten military or civilian attorneys. Judge 
Advocate offices with ten or more attorneys competed in the large 
office category The wmners of the award for 1986 were XVIII Air- 
borne Corps ,  large office category, and the Southern European Task 
Force (SETAF). small office 

In 1987 the award was changed to the Chief of Staff's Award for 
Excellence in Legal Assistance The change recogmced that. 
although judge advocates oversee the legal awstance  and preventive 
law programs, the programs actually are the responsibility of in- 
stallation and organization ~ o m r n a n d e r s . ' ~ ~  The Chief of Staff's 
Award For Excellence m Legal Assistance honors those commands 
that ha>e committed t h e n  legal resources to help soldiers and their 
Families with their personal legal problems li0 

The categories for competition were also changed beginning m t h  
the 1987 award. The categories now are large office, with fiiteen or 
more attorneys; medium office. with three t o  Fourteen attorneys; and 
small oFfiee, wlth one or two attorneys who generally perform legal 
asdistance on a part-time or limited basis lil 

The criteria for evaluating the nomneea also changed The extent 
and quality of a nominee's legal assistance and preventive law pro- 
grams are considered, along with the office's responsiveness to 
clients' needs, the professionalism of the attorneys and supporting 
personnel, and the use of legal specialists and noncornmmmned 
officers. The office environment, professional atmosphere, and auto- 
mation are also important Any inno~atmns b j  an office that benefit 
the legal assistance and preventive law program8 are evaluated 

"'Letter Office afThe Judge Advocate General, DAJA-LA 1 Oct 1986, subpcr The 

1BB.i 
J udw Advocate General'i Award for Excellence m L ~ g a l  A s s m ~ n c e  
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Although atatistics ma)- be submitted. workload 1s not the sole factor 
used to evaluate nominees Examples of programs and Information 
that  would help other legal assistance offices may aim be submitted 
far evaluatlon 172 

The Judge Advocare General appoints a board to evaluate the 
nominations The President ofthe hoard 1s the Ass~stant Judge Advo. 
cate General for Military La\\. The Chief. Legal Assistance Office. 
Office of The Judge Advocate General. the  Chief. Legal Assistance 
Branch. The Judge Advocate Generals School: one compan) grade 
Judge ad\ocate officer and one legal specialist or noncommmmned 
afficei are members of the board The board recommends an office in 
each categon ro The Judge Advocate General xho  selects the 
umners 1-3 

The winners of the Chief of Staff E Award for Excellence in Legal 
As5LStanCe for 1987 were. 

Small Office Category Giessen Legal Center 3d Armored Dineon.  

nledlum Office Category Umted States Arm1 Berlin. and 

Large Office Category SVIII Airborne Corps and 1st Arrnoied DI- 
\I31011 BS JOlnt WInnerS 

D.  I~VTER.\~ATIOAVAL AFFAIRS DWISIO-Y 
In 1982 the Internanonai Affairs Diwsmn identified the need for a 

contemporary mrernatmnal legal pioblemi an a clad- 
resulted in the Zlihtar)- Operations and Lax Syrnpa- 

sium. nhich has been conducted annually since 1982 Attendee: hare 
included senior representatirea from the G-3 5-3 or G-5 S-5 offices 
and staff judge adrocates from all joint commands. component force 
headquarteis, d e n ~ c e  staffs Office of the Joint Chiefs of Staff, and 
Office of the Secretary of Defense These conferences have been a 
forum for dialogue with the operatima blanch on a wide range of 

The division has also been acrive in reaol\mg legal idsues dunng  
milltar) operanam and in developing major treaties During the 
Grenada operation. International Affairs Diwsmn attorneys sei\ed 
on the CTISLS reaction team ~n rhe Army Operations Center In COII- 

j n n c m n  i5ith other judge advocates at eiery le\el they provided 

Operational Issues 
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ad\ ice on targeting, treatment of pnsoners. recovery of dead from the 
battlefield. claims, and other international mues lie The division 
also played a key role in coordinating with the International Commit- 
tee of the Red Crass 

Lieutenant Colonel David E.  Graham of the International Affairs 
Dnismn served as the first legal advisor to the Multmational 
Peacekeeping Farce ~n the Sinai. Colonel Graham worked on corn- 
mand control and other deployment issues for the international force, 
and accompanied the force a h e n  ~t deployed He also acted as a 
l m m n  with both the Egyptian and Israeli governments Since then, 
judge advocates have served as legal advisor to battalion command- 
ers as their units served with the international force 

Between 1982 and 1985 the Jomt  Chiefs of Staff examined the Pro- 
tocols Additional to rhe Geneva Conventions of 1949,1'6 and the 1980 
Conventional Weapons Convention lii The International Affairs Di- 
wmun was the principal author of t h e  review In addition, a division 
representative served on numerous delegations to  NATO Headquar. 
ters and individual allied nation8 to identify and resolve interopera. 
bility questions that might arise under rhese treaties. 

The United Nations Conference on Mercenanea took place annual- 
ly I" New York from 1982 to 1984. These conferencea considered 
whether special law of war p r a v ~ s ~ a n s  were needed to cover the IC~IYI- 

ties of mercenaries An International Affairs Dnismn attorney, who 
wva3 the Department of Defense representative at rhese conferences, 
worked w t h  representatives of other nations to identify m u e s  that 
needed resolution before a new treat? was drafted 

International Affairs attorneys also participated in negotiating 
new agreements relating to base rights and the status of U.S. troops 
in foreign countries These efforts resulted ~n a formal Status of 
Forces Agreement with the states that formerly constituted the Trust 
Territory of the Pacific, and an agreement with Honduras covering 
crimmal wnidictmn over U S. t rows  in that countrv. 

41 



MILITARY LA\V REVIEW [Val. 122 

E .  CONTRACT LAW DZVISIOAV 
On Apnl 1. 1984. the Federal Acquisition Regulation [FAR) went 

into effect lie The FAR provides a uniform regulatory policy and set 
of procedures for federal procurement. It replaced the Defense At-  
quiSition Regulation. the Federal Procurement Regulanons, and the 
National Aeronautic and Space Administration Procurement Regula- 
tion The Department of Defense and the Department of the Army 
have implemented the FAR with the Defense Federal Acqu1s1nan 
Regulation Supplement (DFARSl and the Army Federal Acquisition 
Regulation Supplement AFARSI 

In 1984 the Competition in Contracting 4 c t  (CICAI"S changed 
competition and bid protest procedures. CICA placed the emphasis on 
competition in the contracting process rather than the type of con- 
tracting method used ,e g , sealed bid or negotiation1 The A c t  re- 
quired each contracting aetinty t o  appoint a Competition Advocate to 
promote full and open competmon It also gave the General Account- 
ing Office atatutory authority over bid protests. and gave the General 
Services Board of Contract Appeals~unsdicrion over proteas arising 
from the acquisition of data processing equipment 

F.  PROCGREMENT FRALD DWISIOiV 
In December 1986 the Secretary of the Army established the Pro- 

curement Fraud Division to be the central argamzatmn to coordinate 
procurement fraud and corruption cases The division first moved into 
the Bicentenmal Building m Washingon, D C , established a basic 
system t o  monitor fraud cases, and obtained legal research and tech. 
rncal SBTYLCBS. 

During 1987. Its first year. the dwismn completed 314 suspensmn 
and debarment actions, the highest total in the Department of 
Defense.'" These actions, along w t h  mull litigation settlements and 
judgments. recovered more than $11 million for the government '" 
By the end of 1987 the division had 605 open caaer 

G .  ALTOMATIOA' 
Individual activities In the JAGC started auromanng m the late 

1970's and early 1980's Offices such as the U.S Army Claims Seriice 

'-'Sei Exec Order So 12362 3 C F R 13: 19838 
"'C~arnperlrlon I" Contracting Acr. Pub L No 96 369 98 Stat 1175 ,1984 
""hlemorandum, Chief Procurement Fraud Di imon ,  6 Apr 1988. sub~scf Pxocure. 

l*',d 
"'Id 

menf Fraud 

A2 
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a t  Fort Meade, the U.S. Army C l a m s  Service. Europe, the Presidio of 
San Francisco, and Fort Belvior illustrate these early effons. A sys- 
tematic plan to automate the Cope, however, did not begin until 
1982, when Major General Clausen established automation as a key 
Corps objective. "My goal is to have the JAG Corps use automation 
and teleeommumcation technologies to improve mission support and 
enhance OUT ability to render timely, accurate, and complete legal 
SerV1CeS.3'1a3 

On September 20, 1982. the JAGC Automation Management 
Office'*' was created. The office immediately began work on a plan to 
identify the information processes and data classes involved in JAGC 
operations. The plan identified the information the Corps used in 
both technical and administrative a e t i v ~ t ~ s , ' ~ '  and became the cor- 
nerstone of the JAGC information management system. By June 
1983 the Assistant Secretary of the Army for Financial Management 
had approved the concept for the desigll, development. and Imple- 
mentation of a JAGC-wide automation project, now known as the 
Legal Automation Army-Wide System (LAAWS).186 By May 1984 
various agencies m the Information Systems Command had assumed 
support responsibilities for LAAWS.'" 

Between January  and June 1988, American Management Systems, 
Inc., a computer research corporation, completed an automation 
study that established B functional description baseline, evaluated 
different methods of automation, prepared a project management 
pian, and described specifications for the hardware and software com- 
ponents of LAAWS. This comprehensive study has been the corner- 
stone for implementing the LAAWS project.'68 

JAGC automation standards were established m April 1986. The 
basic component of the automation System would be an IBM- 
compatible personal computer capable of running both off-the-ahelf 
software and custom software designed for JAGC funetione By the 
end of 1987, aver two thousand personal computers were m place at 
judge advocate activitie8 worldwide. Also, in April 1986 the first 

"'Memorandum Office of the Judge Adiocate G ~ n e r a l  20 Sep 1982, subject Pro,. 
ject Initiation for Automated Legal Syltems 

The office LQ no*, the Infarmstmn Management Office 
See Judge Advocate General's Carps In fo rmarm S.wfems Plan {May 1963 
Sic Judge Advocate General's Corps Mission Element Needa Statement (MESS) 

"Legal Avfamalion Arm)-IVlde S>srem Product Manager Charter lapproved 7 

.*'See Rofhllsberger,LAAWS Status Report. The Army Law?er, Apr 1967 ai 15, me 

tapprored 4 June 19831 

M a g  19643 

d s o  Rothlisberger, JAGC duiommiion 0 ~ e n . m ~ .  The Arm) Lawyer. Jan 1966, at 51 
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LAAWS software appeared Forty 
assistance package that  created w1 

managed client data Other offices 
ware distribution list as the? acquired the hardware necessary t o  run 
the sysrem Finally. in August 1986 the Army Courts-hlarnal In- 
formation $stem IACYISi became operational ''' 

Since 1986 JAGC automation has  continued. based on a three. 
tiered automation architecture lSo Tier three ofthe system 1s the  per- 
sonal computer. the workhorse for indiridual users, supported by a 
variety of peripheral devices, such as dot matrix and laser printers. 
plotters. oprical character readers. and modems As each office de- 
velops a t  the personal computer luseri level the individual worksta- 
t i o n ~  1~111 be linked in an office automation network. tier two of the 
system Finalli. tier one will link office networks to the L A A W  
cental computer. which ~1.111 permit aending and retrieving Informa. 
tion such RB court-martial reports, claims reports legal assistance 
reports, and opinion files This mainframe computer n i l 1  be the  re- 
pository for Carps-wide databases. and will provide riventy-four hour 
access to users I L  will also link a i t h  other officea and agencies 
through the D e f e n s e  D a t a  Pierwork rDDX1 I s '  

In the last fire years. automation has transformed the s a y  judge 
adweares conduct their business. Xard proceaemg. two-way data 
transfer and on-line links to research material are merely some ex- 
amples of haw indispensable computers have become. Automation 
nil1 continue to enhance the Corps ability ID deliver timely accurate. 
and complete legal services 

I[. UNITED STATES ARMY LEGAL 
SERVICES AGENCY 
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smns conmting of over 550 military and cwilian personnel. with a 
budget in excess of $6.1 m d l ~ a n . ' ~ ~  The Commander. USALSA, also 
acts ae Chief Judge of the United States Army Court of Military Re- 
VEW tACMRl The folloumg 1s an update of the changes m certain 
principal offices. divisions. and the ACMR nnee 1982 

A. UNITED STATES ARMY COURT OF 
MILITARY REVIEW 

The Army Court of Military Review has existed by that name since 
the Yilitar) Justice Act of 1968 became effectne in August 1969 
Under Article %(a) of the Uniform Code of Mihtary Justice,'" The 
Judge Advocate General 1% responsible for establishing a court of 
military review, designating Its chief judge, and appomtmg the 
appellate military judges Since that  time thejudgec have been senlor 
Judge advocates on active duty. Each panel 18 aseiped ajudge adva- 
cate. generally a captain, to serve as its commissmner The easeload 
of the ACMR exceeds that of mmt intermediate appellate C O U ~ C ~  m 
the United States Since 1982 the ACMR has. on average reviewed 
over 2,500 C ~ B E  per year In the summer of 1985 the Court pro. 
duced the first Appellate Judges' Deskbaok It 1s a eomprehenslve 
guide to appellate ~ r i r i n g  and practice A revised edition was pub. 
lished in July 1986.'58 

B. TRIAL COC.VSEL ASSISTA.VCE PROGRAM 
The Tnal Counsel Assistance Program ITCAP1 completed its fifth 

full year of operation in fiscal year 1987 It was established in 1982 t o  
provide advice, training, and assistance to Army t n a l  counsel world- 
wide TCAP conducts monthly two-day training course6 throughout 
the Umted States, Korea, and Europe. With the implementation of 
the Reserve Jurisdiction Act."' a number of reservists began attend- 
mg these eeminars Over 400 t n a l  eounzel attended the seminars m 
the last year. TCAP produces the monthli Tnal Counsel Forum m 
the C'SALSA Report section of The Army Lawyer, as well as a month- 
ly TCAP t rammg memorandum far chiefs of military justme and trial 
counsel. In August 1986 TCAP published the TCAP Adoococy Desk- 
book. a 100-page guide to improve t n a l  advocacy The deskbook has 



MILITARY LAW REVIEW 1Vol 122 

quickly become an essential mol for Army pmsecutors In addition. 
TCAP now responds to approximately 2.000 requests for amstance 
from trial counsel per year $00 

C .  TRIAL DEFEAXE SERVICE 
The Tnal Defense Service ITDSI was permanently established in 

November 1980 I t  1s an organnation of 196 attorneys assigned to 
fifty-seven field offices and tnenti-nine branch offices world-wide 
Colonel Jerry V Xi t t  became Chief of TDS ~n September 1966. 

The 1984 .Manual for Courts-Mortial required additional reaponsi. 
bihtiee of trial defense counsel, particularly in the area of past-trial 
representation TDS ensured that  all counsel were familiar b i th  
there new duties and were able to perform them effectirel) 

During 1987 TDS counsel represented 2,837 soldiers at courts- 
martial and 2,542 soldiers a t  admmst ra tne  boards ''' Counsel pro- 
vided advice and assistance to another 32,112 soldiers on admimstra- 
tme consultations and i6.702 soldiers on Article 15 proceedings 
TDS counsel also provided advice and counselling t o  clienta in special 
Investigations and in Sensitire security cases 

The Trial Defense Service continued TO improve the professional 
qualifications of a l l  Its couneel through Regional Defense Counsel 
workshops. frequent on-the-job training sessions, submissions to The 
Army Lawyer, and training memoranda TDS has been actively in- 
volved in the debelopment of guidelines t o  provide defense counsel 
 erri ices far resene componenta. TDS also continued to develop ITS 
deployment capabilny, TDS counsel deployed to the Sinai ~n support 
of the Multi-Piaaanal Farce and Observers, and to Korea. Germany. 
and Honduras in support of major training exercises 

D.  LVFOR.MA TI0.V .MAVAGEJIEST OFFICE 
The Information Management Office cI.MGI was established in 

fiscal year 1983 to analyze the miarmation processing requirements 
of USALSA and to program anticipated automation requirements 
and traimng. In fiscal year 1984 the USALSA computer was in- 
stalled It was a Four Phace 95 minicomputer with thirty-two termi- 
nals and twenty-four printers Ten IBM personal computers were also 
installed that  year Automation growth continued through fiecal 
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sears 1986 and 1986, and by August 1986 USALSA instituted the 
Army Court.Martial Information System (ACMIS),zo4 This new sys- 
tem dramatically changed rhe way USALSA gathered and processed 
information from the field 

ACME has two components-the initial information collected 
from the field via the monthly court-martial case report. and the ID- 
ternal USALSA system, which tracks cases as they more through the 
appellate Syatem It generates a uniform statistical baae from the eol- 
lected data, which all partmpanta m the appellate process share 

At one point USALSA operated thirty-nine Four Phase terminals 
and seventy personal computers in the Nassif Building A local area 
network was added in fiscal year 1986 and an optical character reader 
was added to develop briefbanks for both the Government Appellate 
Division (GAD1 and the Defense Appellate Divmon (DAD). An elec- 
tronic mail bystem now links USALSA with U.S Army, Europe 
(USAREUR). using the Defense Data Pietwork. This system is used 
on B daily basm and I t  has  speeded Contract Appeala Divmion's capa. 
bility to respond to litigation 

The Information Management Office expanded USALSAs automa- 
tion capacity during 1987 by purchasing a total of 203 advanced per- 
sonal computers (IBM PC-AT compatible1 to supplement the existing 
fifty standard personal computers already m place. In addition, the 
affifice acquired three new Unisys mini-mainframe computers to pra- 
vide network and shared data base capabilities. Network eommunica- 
tians are being handled by B new Central Office Local Area Network 
(CO.LAN1 which permits the personal computers to communicate 
with the computer-assisted legal reaeareh services 1e.g.. Westlaw and 
Lsxis) as well as the Unisys computer systems The older Four Phase 
equipment will be phased out by mid-1988. 

The Army Court-Martial Information System tACMIS1, installed 
m 1986 on a mainframe computer a t  Information Systems Command 
in the Pentagon, is being moved t o  USALSAs new mini-mainframe 
computers. Bringing ACME on board a t  USALSA will give the 
Agency greater control over use and access to this data The revised 
data base wdl collect Information on summary courts-martial and 
nonjudicial punishment formerly stored in the Criminal and Disci- 
plinary Management Information System (CDIMS) CDIXS data will 
be used hereafter only for historical research 

USALSA established a training room with six workstations to 
teach automation oracedures. The classroom 1s available for ACME 

'"d1985 USALSA Memorandum. supra note 194 
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training. Westlaw and Lex18 training, Enable word processing train- 
ing. and system development '"' 

E .  ALL SERVICES APPELLATE JCDGES' 
CO.VFERE.VCE 

In Sovember 1985 the Army Court of Milnary Review sponmred 
the first annual All Services Appellate Judges' Conference The can- 
ference brings together appellatejudges from all the serv~cee and the 
judges from the U S Court of Military Appeals fur a one-da) series of 
lecrures and seminars on appellate practice The A11 Services Appel- 
lare Judges' Conference was hosted by the Air Force ~n 1986 and by 
the Coact Guard in 1987 In 1988 the Navy will host the conference 

F. L3TT LVSIGATA AhD SHOULDER PATCH 
In May 1984 the Institute of Heraldry authorized a unit insignia 

(crest ipo6 and shoulder patch"' for soldiers assigned to the U S Army 

The unit crest 1s a dark blue globe rimmed and gndlmed ~n gold 
Centered vertically on the globe 1s an all-gold scale balanced on a 
Roman sward with ITS point up A white blindfold 1s draped from the 
balance bar of the scale in front ofthe awuord. A gold scroll surrounds 
the globe u i t h  the words LEGIBUS ARMISQUE DEVOTI" (devoted 
to law and arms' inscribed in dark blue letters on it me 

The unit shoulder patch design 1s similar to the crest The patch IS 
divided into quarters of alternating dark blue and white A Roman 
sward. pointed up. 1s centered vertically on the patch The upper half 
of the patch contains a balance bar and scalepans. and a gndlmed 
globe 1s on the lower half The shape ofthe patch resembles a Roman 
shield 

The colors of the JAG Corps. dark blue and white. predominate on 
the c m t  ana ahoulder patch. The gold stands for excellence and 
achievement. The globe denotes USALSA's worldwide legal a c t i w  
ties The Roman sword and shield ehow the unit's military connection 

Legal Sernces Agency 

1966 USALSA Memorandum m p m  note 195, Tsb I 
of Heraldry, U 5 A r r n )  DA.4G-HDP-.4, 8 hlsi 1964 iubjecr 
nis for the Umred States Arm3 Legal Serv~cea Agency I herema1 

ier Shoulder Parch Letter1 
~'%signia Letter, supra note 206 
2 -Shoulder Parch Letter. supra note Y O 7  
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and serve as a reminder of the Romans as early lawmakers The scale 
IS an ancient symbol ofjustice The blmdfold, en twnmg the scale and 
sword. unites the two into one unit of impartial military J U S T L C ~  ’lo 

XI. UNITED STATES ARMY CLAIMS 
SERVICE 

A. MEDICAL MALPRACTICE CLAMS 
In an attempt to provide help far the Army’s medical malpractice 

claims crisis, a Memorandum of Understanding was signed by The 
Surgeon General and The Judge Advocate General in 1984 About 
tuo-thirds of the malpractice claims fiied against the United States 
arose at the eight medical centers and three large installation hospi- 
tals The memorandum provided for a nsk management team, con- 
sisting of the nsk  manager, the risk manager’s asststant. a medical 
claimsjudge advocate, and a medical claims Investigator, to be estab- 
lished for the purpose of implementing a comprehensive risk manage- 
ment plan. The medical centers converted eight officer and eight en- 
listed slots to accommodate JAGC officers and legal N C O s  aesigned 
to thm neu program The medical claims judge advocates initially 
attended a training courje a t  The Judge Advocate General‘s School 
The risk management plan involves among other things. the discov- 
ery and immediate mvestigation of potentially compensable events 
as they occur Subeequently. the medical claims judge advocate and 
the medical claims investigator are involved in settling those claims 
that appear to be meritorious. defending claims where the standard of 
medical care was met. and assiSting in litigation It became im- 
mediately apparent that their role benefited the quality of claims de- 
fense and continued to strengthen the efforts toward reducing patient 
harm. After four years of operations. the program has been pro. 
naunced an outstanding S U C C B S S .  

B .  AFFIRMATNE CLAMS 
On June  1.1985 the Affirmative Claims Branch was established a t  

the U S Army Claims Service This office assumed all pre-litigation 
supcrv~sory responsibility for affirmatire c la~ma asserted pursuant TO 
the Medical Care Recovery Act and for negligent third party damage 
to Army property. Prevmurly. these duties had been accomplished by 
Litigation Dmsmn.  Office of The Judge Advocate General. The 

’ ‘ I d ,  lniignia Letfei ,  iuwu note  206 
“‘Slemorandum o i  Under3randing between The burgeon General and The Judge 

Adiocate General Relatine IQ Lezal Summit for Risk hlanaeoment Proeramr at Arm, 
Medical Center- 6 June ig84 
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Affirmative Claims Branch mission includes the monitoring of collec- 
tion efforts of CONUS and overeas claims authorities. coordination 
with the Department of Justice and acting on requests for compra- 
mise, waiver. and terminations where appropriate 

During the first year of operation. over $8.9 million was collected 
under the Medical Care Recovery Act This collection total nas  mare 
than that  of any year smcc the statute's enactment and almo81 a one- 
third increase over recovery- efforts in 1981. Since 1981 total property 
damage recoveries also increased by over 100cr to SI 5 million m 
1985 'I2 

C. .ML\-AGE.MEA-T STCDY OF C.S. ARMY 
CLAMS SERVICE 

The Judge Advocate General directed a n  September 8 1986 that  a 
Study Committee conduct a comprehensive evaluation of the opera. 
tmns of USARCS Its purpose was to validate existing claims pro- 
grams and identify courses of action to aimre that USARCS provides 
the highest quality claims service to the Army and 18 able TO meet the 
long-range requirements of the Army's c lams system The Study 
Commirree was composed of highlyqualified officers with experience 
in claims admimetration The Study Committee initially conducted 
extensive research of claims statutes, claims regulations and publica- 
tions. and USARCS management procedures. The Study Committee 
next gathered data during a three-day on-site re\iew of USARCS op- 
eratmns. In earl) January 1987 a Study Committee member visited 
USARCS, Europe. to gam the perspective of that  agency Finally 
comments concerning Army claims operations were solicited from 
field staff judge advocates The Study Report uas completed on 
February 11. 1987 The Study Committee found that. while many 
USARCS elements were functioning in an adequate manner. some 
fundamental changes were needed in the way USARCS leads the 
Army claims system and in USARCS onn  internal OPeratlOnE 

As a resuh of the study, the USARCS was reorganized I" July 
1987 The Foreign and > h i t i m e  C l a m e  Divmon and the General 
Claims D i n a m n  were merged and became the Tort Claim3 Divman 
A Support Services Office and Budget and Information Management 
Office, operating under the supervision of an Executive, were 
created 

"'hlemorandum. JhCS-Z 29 Sept 1986 aubject JACC Hiitor) L-pdatr 
""Yemarandurn JACE-Z 7 -41' 1988 iubjecr Judge Adxocare General 3 rarp, 

Hirrori L'pdare , T r b  4 
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D. CHECOTAH INCIDENT 
On the mght ofAugust 4, 1985, a fiatbed truck owned by Explo~ive 

Transports, Incorporated, and under contract to the Army was trane- 
porting ten Mark VI1 2,000 pound bombs As the truck headed east on 
Inrerstate 40 a t  approximately 3:30 a m .  near the city of Checotah, 
Oklahoma (population 3 ,4643 ,  the truck collided with a 1977 Ford 
LTD driven by 64-year-old Dolly Rlrdjenowch which pulled out 
directly m front of It The resulting fire detonated  even of the bombs. 

The explosmn left a crater ~n the eastbound lanes of the Interstate 
which measured forty feet aemm and twenty-seven feet deep. The 
resulting air shack broke windows as far a8 three quarters of a mile 
away Although there were few ~ n p n e s ,  property damage was esti- 
mated a t  approxmately $5,000,000 

The independent contractor s t a t u  of the trucking company, com- 
bined with the negligence requirement of the FTCA, insulated the 
Government from liability The trucking compan) carried several 
million dollars in insurance, but refused any payment since the acci- 
dent was not Its fault. Ms. Mrdjenomch we6 uninsured and without 
sufficient funds to pay any Judgment. In October 1986 the Oklahoma 
Congressional Delegation attached a nder  to the 1987 Defense 
Appropriations Bill directing DOD to make 85.000,OOO of DOD 
money available to pay the citizen8 of Checotah for their mdmdual  
losses despite the Government nonliability. From February 4  to May 
5. 1987. the Fort Sill C l a m s  Office accepted 506 claims for Cheeotah 
damages made payable by the s p e c ~ d  legidanon. 

Adjudication was hampered by short time limitations. a lack of 
substantial investigation into damages a t  the time of the eaplosmn, 
and local publicity announcing that Army representatwes would 
soon be in town to give away money Most claimants requested only 
the $100 or $250 deductible that t h e n  homeowner's insurance had 
not paid them, but many large claims were received from variou~ 
businesses and governmental entities whose lasses had not been in- 
aured The payment of these claims was the firat large scale payment 
by the Army under the authority of private legislation since the 
Texas City explosmns in 1963 

Captain Leo Boucher and Mr Byron Bailey from the Fort Sill 
C l a m s  Office spent several weeks in Cheeotah investigating and ad. 
iudicatmg the claims They set up a storefront claims operation m 
Checotah City Hall and interviewed working claimants in them 
motel roome each mght after City Hall closed By September 30, the 
payment deadlme. 382 claimants had voluntanly settled or with. 

5 1  
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drawn their claims, 78 subrogation c lams by insurance companies 
had been denied. 25  final p q m e n t  decisions were made by either the 
Commander. U S  Army Claims Sernce UT The Judge Advocate 
General. and 2 1  claims from mdividuala were denied Payments 
totalled $611.558 "' 

Following the d e n d  of their claims. approximatel) thirty suits 
aere filed under the FTCA by insurance compamee in the Eastern 
District of Oklahoma These casee were consolidated and dismissed 
on the government's Motion for Summary Judgment b) District 
Judge H Dale Cook on Januari 4, 1988 'le 

XII. ARMY RESERVE AND SATIONAL 
GUARD ACTIVITIES 

The citizen-soldier has been relied upon throughout histors to meet 
the needs of the United States Army in accomplishing the Army mis- 
smn Particularly in times of C ~ S I S .  the United States Army Reserve 
and Army Rational Guard have made important cantnbutmna in per- 
sonnel and m expertise The artorneys and legal specmlisrs who per- 
form legal services far the Arm, in Reserve and Kational Guard 
capacities have become imaluable over the years They perform a 
variety of functions ~n their local communities as ettmneys. public 
officials. educators. paralegals, and court reporters Yet rher remain 
read? to step into uniforms t o  serve the Army ahenever necessar) 
Through annual training and eontmumg legal educanon, the lawyers 
and legal apecialists of the Reserve and National Guard maintain 
them up-to-dare knowledge of military l a w  and procedures enabling 
them to serve both in peacerime and conflict 'Ib 

A. JAGC RESERVE k V D  SATIOSAL GCARD 
GE>VERALS 

The pommn of Assistant Judse Advocate General far Operations 
tIMA3 WBE held by Brigadier General Bernard H Thorn from April 1 
1982 to  Apnl 15, 1985 General Thorn VBS succeeded by Brigadier 
General Robert H. Tips who s e n e d  from A p n l  16. 1986. until his 
recent retirement on \larch 15 1988 CalanelrPi James E Rirchie 
currently holdi this pos~non 

In Yay 1980 Brigadier General M'llliam H Gibbes became the 
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Chief Judge U S .  Army Legal Services Agency 1IIl.k General 
Gibbes held that  position until Apnl30,1983, when he mas succeeded 
by Brigadier General Damel R Fouts On May 1, 1986, Brigadier 
General Thomas P. O'Brien began his tenure in this position 

The position of Army National Guard Special Assistant to The 
Judge Advocate General was held by Brigadier General Paul Y. 
Cotro-Manes from 1980, when this pmitmn was created. until Oeta- 
her 31, 1983, when General Cotro-Manes retired. Brigadier Generai 
Howard I. Manweiler was the next t o  fill this position. serving from 
November 1. 1983. to Februarr 28, 1987. The currenr holder of this 
position 18 Brigadier General William F Sherman 

B. REORGAVZZATZON OF THE ARMY 
RESERVE ACTWITY 

Originally. the Reserve judge advocates were trained solely by the 
Reserve unit to which they were assigned The need for attorneys and 
legal speciaiiats to train together in the area of law led to the estab. 
lishment in 1958 of teams of lawyers, court reporters, and legal 
clerka These teams were called the Judge Advocate General's Ser- 
vice Organization (JAGS01 Detaehmente The JAGSO Detachments 
were able to maintain maximum proficiency in law to better a m s t  
their Reserve units in the capacity they were intended TO serve 

The JAGSO Detachments went through another major reorgamza- 
tion between 1973 and 1976 At that time the concept ofthe Military 
Law Center N L C I  was formahzed. Each YLC w-as made up of teams 
of legal personnel capable of providing legal s e r v ~ e s  in the five func- 
tional areal of legal assistance, claims, international law, enmmal 
law, and administrative contract8 law The MLC also included mili- 
tary judges Since then the JAGSO teams have undergone several 
modifications *Ii 

The most recent reorganization IS in the final stages. Pursuant to 
Army of Excellence (AOE) Ini t ia tm8,  a reorgameation of the JAGSO 
was ordered in 1986 with the purpme of more adequately serving the 
lncrea~~ng numbers of personnel in the Army The reorganization be. 
gan with a redesign of the Table of Organization and Equipment 
(TOE) that u-ae boarded at Training and Doctrine Command 
(TRADOCI m Augllet 1987 and was approved by Headquarters, De- 
partment of the Army (HQDA), in May 1988 The MLC has been re- 

" l d  ar 1 6  

53 



MILITARY LAW REVIEW [Vol 122 

named the Legal Support Organization ILSOI. and each LSO % i l l  be 
commanded by a JAGC attorney with the rank of colonel 'Ii 

Each LSO m n m t s  of fifteen officers. one warrant officer. and &%en 
enlisted members who are able to offer legal E ~ ~ V I C ~ S  and legal aup- 
port in all five of the functional areas mentioned above To augrnenr 
the LSO. functional teams are assigned to the LSO in accordance 
with the needs of the unit being supported There are SIX types of 
fuunct,onal teams. 

1 1  The Legal Assistance Claims Team 1s made up of three officers 
and three enlisted members who provide serv~ces in the two function- 
al areas of legal assmance and clams 

21 The Admmistrative Contracts Law Team 18 composed of three 
officers and two enlisted members who provide legal support in the 
functional area of administranre contracts lau 

3r The International Operanonal Law Team has two officers and 
one enlisted member to work m the functional area of international 
law 

41 The Court-Martial Tna i  Team has four officers and four enlisted 
members who cover government representation in the functional 
area of criminal law 

51 The Court-Martial Defenze Team haa four officers and one en- 
listed member u-ha perform the defense portion of the criminal law 
f"ncrlona1 area 

61 Military Judges are assigned to either Senior Military Judge 
Teams or Military Judge Teams The Senior Military Judges super- 
xise the subordinate teams and members Each team 1s composed of 
one officer and one enlisted member 

One LSO plus a Senior Milnary Judge Team and a Court Martial 
Defense Team can support 16,000 troops Functional teams are added 
t o  the  LSO to support more troops. depending upon the needs of the 
overall unit Far example. to auppon 30,000 troops a group consisting 
of one LSO. one Senior Military Judge Team. one Military Judge 
Team two Court Martial Defense Teams. and one each of the four 
other functional teams 1s required 'Ig 
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In 1987, during the redesign of the JAGSO into the LSO and func- 
tional team structure, a Department of the Army Inspector General 
Inapecrion Report on Mobilization noted, among other deficiencies, 
inadequate legal services and legal support for the mobilization effort 
and the land defense of the continental U.S. (CONUS). The Judge 
Adrocate General had noted a similar shortfall and had directed that 
a study take place in conjunction with the JAGSO redesign. A result 
of that study IE a proposed additional mission to the new LSO LSOs 
assigned this CONUS mission would be called LSO Regional Law 
Centers ILSO’RLC) The LSO’RLC w ~ l l  be supported by functional 
teams in the same manner a3 their OCONUS counterparts and will 
provide legal  service^ and legal support on matters dealing with pre- 
mobilization, mobilization, and land defense of COKUS. The LSO 
RLC will be an asset of the CONUSA commander and will be under 
the operational control and supervision of the COXUSA Staff Judge 
Advocate About 600 Judge Advocate Reservists w l l  be needed to 
accomplish the new LS0,RLC mission The operational concept for 
this new misemn structure has been approved by The Judge Advocate 
General and HQDA, however, an Imtiatne to  secure personnel muSt 
be preaented as a separate agenda item a t  a formal HQDA conference 
in the fall of 1988 ‘’’ 

C. GROWTH OF JUDGE ADVOCATE 
RESERVE ACTIVITY 

Since the first reorganization ofJAGSO in 1959, when 1,000 autho- 
rized spaces were estabmhed, the number of Reserve Judge advocate 
officers has more than doubled. In April 1988 there were 1.211 Judge 
advocate Reservists supporting umts and another 968 in various 
non-umtjudge advocate Reserve groups separate from the LSOflFunc- 
tional Team Structure These non-unit re8ervLsts include 425 Rem. 
forcement Ready Reservists who have no trammg obligations and 
seven Standby Reservists In addition, there IS B large group of 536 
non-unit judge advocate Ready Reservmts known as Individual Mobi- 
lization Augmenrees (IMA) 

The purpose of the Individual Mobilization Augmentee 
Program, formerly called Mobilization Designee (MOB DES) 
Program. is to provide the capability for rapid expansmn of 
the Army from a peacetime to an emergency or wartime 
basis by increasing the size of the active A m y  with United 

’lOIn%rmarmn Paper. JAGS DDC 22 Apr 1988. subject Operatlanal Conmpt for 
the Proviaion of Legal Services and Legal Supporr for Mabrliiatmn and Land Defense 
“fCONUS 
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States Army R e ~ e r w  officers. The S U C C ~ E S  of rapid and effec. 
t i re  mobilization oftactical farces will depend in large mea- 
sure. on the Army s capability to rapidly expand n s  adminis- 
trative and logistical support s~ruc~ures An esaential aspect 
of this requirement IS that the Ready Reserve. through the 
Individual Mobilization Augmentee Program. protides a 
substantial number of p redec ted  and trained officers who 
can report for actire duty. r i t h  minimal delay, to arganiza- 
t ims that  must rapidly increase their capabilities to perform 
crucial tasks during the earl) phazes of 

The IMA program 1% one of the faatest growmg parts of the Army 
Ready Reserve There are many Incentive8 for ~ndividuals interested 
in p m m g  the Ready Reaerre to apply for an IMA assignment For 
example, an ILIA has advance knowledge of the initial assignment 
and location in the event of mobilization an opportunity t o  find a 
position that  marches the Individual's principal field of interest and 
abilx)- so as IO increase expertire. and flexibility in coordinating 
dates for performing annual training during the fiscal year 

Ihl.4 judge advocates. like other judge advocate Re8er~ists .  must 
meet the minimum rime in ser~ ice  and time in grade requirements to 
be promoted The minimum rimes change periodically and are listed 
in 4 Career tn the Reserue Components, published h i  the JAGC 
Guard and Reserve Affairs Department a t  The Judge Advocate 
General's School Educational requiremenrs for promotion are 83 fol- 
lows. for promotion to Captain-completion of the Basic Course. for 
promotion to Major-completion of the Advanced Course. far promo- 
tion to Lieurenant Colonel-half of the Command and General Staff 
Course. for promotion t o  Colonel-completion of the Command and 
General Staff Course All of the courses are arailable by mrre- 
spondence ''' 

In such a faer growng organization there 1s the  problem of keeping 
track of expertise in order to make full use of Reserve JAGC re- 
sources This problem has been reduced significantly by the profes- 
smnal qualifications database newly established by the JAGC Guard 
and Reserve Affairs Department a t  The Judge Advocate General's 
School. The database includes miarmation on bar admissions. nature 
of civilian employment. professional experience. publications nu- 
thared foreign language capability. and current m h r a r y  amgn-  
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ment By 1987 information on about 1,400 officers was included tn the 
database 223 

D.  RECENT MAJOR EVENTS 
I Legrslotion Affectmg Reseruists 

In addition to the prevmusly discussed legmlatmn concerning 
UCMJ jurisdiction over Reservists. new malpractice leg~alation~" 
was enacted on November 14, 1986 This legislation should reduce 
concerns ofjudge advocate Reservists who provide legal assistance to 
soldiers. Before this legislation, there was a fear that malpractice 
claims against judge advocate Reservists would not always result in 
representation and payment ofjudgments by the Department of Jus- 
tice. Additionally, private malpractice m~urance often cover8 only 
fee-generating cases. The new Btstute provides that the United States 
Attorney General will defend any civil action for damages for injury 
or loss of property caused by the negligent or wrongful act or omission 
of any attorney, paralegal, or other member of a legal staff within the 
Department ofDefense The negligent or wrongful act m u s  be wnhm 
the scope of the duties or employment of the attorney or legal special- 
mt. National Guard and Reserve judge advocates should promptly 
furnish copies ofany process served on them to the local U S. District 
Attorney, the Attorney General. and to the head of the agency con- 
cerned 

2.  Reseme Speerol Legal Assistance Officers 

In 1983 The Judge Advocate General authorized the Reserve Judge 
Advocate Legal Advisory Committee The Comrnlttee. made up of 
judge advocate Reservists from each state. 1s responsible for assmtlng 
The Judge Advocate General's School Legal Assistance Branch with 
updating the All States Guides; amst ing  with the publication of 
other texts, submitting reports on recent developments in the legal 
assistance area; providing model forms, and ansnenng bpeclfic state 
law questions submitted from the Legal Assistance Branch. Retire. 
ment p o m s  are available for work performed by these volunteer cam. 
mittee members. The Legal Adviaory Committee is espemally suit- 
able for IMA Reservists, who w ~ l l  r e e e i ~ e  retirement credit and be 
designated as Special Legal Assistance Officers (SLA0).22S 

223Guard and Reasrue Affasis I t e m  IAOC R B S ~ I L ~  Piofembond Qualifications Dum- 

22'10 L S C 5 1064 (Supp IV 19861 See olio Guard m d  Reseiio A//airs Item Legal 

121Reser~e Judge Adsacaie Legal Assiaance Adriaor) Committee Alumni Peualer -  

bane, The Army L s y e r ,  l a r c h  1987 at 61 

Ualpmclici Ligaloiiun. The A m y  Lauyer. Jan 1087 BI 49 

ter, The Judw Advocate General's School, Summer 1983 a l  6 



MILITARY LAW REVIEW [\'d 122 

Judge advocate Reservmts may apply to be designated as SLAOs 
under Army Regulation 2 i - 3  2 Z C T h e ~ e  SLAO's make up B network of 
attorneys available to amst soldiers and dependents free of charge. 
The SLAWS earn retirement points for services rendered and need 
not be in B training or duty s t a t u  to provide senices out of then 
private law practice. Most ~mportantly. the SLAO may provide repre- 
sentation in court a8 long as the case and the client qualify for Court 
representation In 1986 there were about 160 SLAOs appointed. 
They are listed in the Army Legal Amstance Information Directory 
which 18 updated penodieally SLAOs are contacted directly by the 
active duty Judge advocate or by the client 

3 R e s e n e  Assistance After the Gander Crash 

The tragic air crash ~n Gander, Kewfoundland, which resulted in 
248 deaths of l 0 l s t  Airborne Dmsmn soldiers was an opportunity for 
Judge advocate Reservists to prove haw invaluable they can be m 
times of crisis Primary next of kin of the crash victims aere autho- 
rized legal assistance. For those relatives uho  were not located near 
an active duty Army pow Reserve judge advocates were designated 
to provide legal assistance Services included probating wills, filing 
letters of administration, having guardians ad litem appointed, 
assisting with S U ~ Y ~ Y O I  benefits, and advising family members re- 
garding settlement offers. By the apnng of 1986 twenty-fiue Reserve 
judge advocates provided outstanding serwce co more than thirty-fire 
families coast t o  coast 22i 

E .  THE ARMY .YATIO.YAL GrARD JUDGE 
ADVOCATES 

The National Guard celebrated Its 350th birthday on December 13. 
1986 In 1636 the General Court of Boston authorized the organiza- 
tion of the first militiamen Around 1824 the Neu York militia 
named one of their units the National Guard. and after the Civil \Tar. 
the term was applied TO all organized m ~ l i u a  umrs Judge advocates 
have played a significant role in the National Guard from the very 
beginning The first three Judge Advocate Generals xere rn~litiamen 

The Army Satianal Guard presently has approximatel? 
692 judge advocate pomtiom All Army Sational Guard 
Judge advocate poeltiani are Troop Program Units. including 
128 in combat dwmons, 81 in infantry brigades. 19 in sepa- 
rate armored b r i g a d e  and 12 m engineer brigades. Of the 
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remaining 362 positions, 218 are found in 54 state and ter. 
ritonal commands and 134 are in smaller combat or combat 
support units 

Recent reorganization of the Guard has resulted ID the State Area 
Command (STARC). units of Guard Judge Advocates that will stay 
behind in the event ofmobilization to take care of legal LWXS within 
CONUS. Other judge advocates in the Army National Guard w ~ l l  de- 
pioy with their combat units.z2s 

The National Guard judge advocates have begun to provide on-site 
continuing legal education programs. The most recent were sueeess- 
fully concluded in  April, 1988, including a program in San Juan. 
Puerto Rim, ~n administrative civil law and enmmal l a w  and one in 
New Orleans, Louisiana, in administrative,civil law and Internation- 
al law. The National Guard plans to increase It8 role m providing 
local on-Bite continuing legal education m the future 

Several recent legal battles have significantly clarified the role of 
the Army Sational Guard. Members of the National Guard cannot be 
ordered to active duty without the conwnt of the governor of the 
State In 1985 and 1986 several governors withheld their cansent 
to deploy their National Guard unit8 to Central America Congress 
attempted to resolve this problem with an amendment to the statute 
that prohibited a governor from withholding consent regarding active 
duty outside the Umted States because of objections to the location, 
purpose, type, or schedule of the active dutyzs2 The legislation re. 
suited in two cams challenging the constitutionality of that  amend- 
ment The first. brought by the governor of the State of Minnesota. 
was decided in the United States District Court in Minnesota in favor 
of the Department of Defense on August 4, 1987 The court decided 
that the duty of providing for the national defense. including the use 
of the militia for national defense, has resided m Congress since the 
beginning of the nation 233 The second ease was demded by the United 
States District Court in Massachusetts on May 6 ,  1988. with similar 
results.z34 Theee two cases secure the role that  the Army National 

D 
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Guard will play mall  future efforts toward the national defenae. bath 
in training and in actual conflict. 

XIII. THE UNITED STATES COURT OF 
MILITARY APPEALS 

The United States Court of Military Appeals has been ~n existence 
smce 1951 following Its Congressional creation undei article 67 of the 
Uniform Code of Military Justice "' Although the court operates in- 
dependently of the Department of Defense. It conrinues to hare  a 
dramatic impact an the direction and practice of military cnminal 
l%V 

A .  THE JUDGES 
The membership of the Court af4hlitary Appeals in 1962 consisted 

of Chief Judge Robinson 0. Everett. Judge William H Cook. and 
Judge Albert B. Fletcher Jr 

ChiefJudge Everett assumed his p m m m  an Apnl 16.1980. becom- 
mg the fifth Chief Judge of the United States Couit of >Iilitar> 
Appeals '" Chief Judge Everett was born in Durham. North Caroli- 
na. He commenced his undergraduate s o r k  at the University of 
North Carolina and later transferred and received hie A B  degree 
from Harrard in 1947 He artended Harvard Lax School. where he 
served on the Haward Lou. Recieii and graduated magna cum laude 
I" 1950 

Chief Judge Everett served on active duty in the Air Force as a 
Lieutenant and judge advocate for t x o  rears and retired from the Air 
Force Reserve in 1976 as a Colonel Folloiving his active milltar> der. 
%ice Judge Exerect s e n e d  as a commissioner on the Court o f M h t a r y  
Appeals and in 1955 ieturned to prna te  practice in Durham Korth 
Carolma 

Chief Judge Everett serxed on the faculty of Duke Lax School. 
obtained his LL hI degree from Duke in 1959. and became a full ten- 
ured profemor a t  Duke in 1967 He held this Position at  the time he 
Joined the Court of )Illlltary Appeals 

Judge Everett maintained a close affiliation in th  military Ian 
prior to joining the court He served 8 s  part-time counael to the Sub- 
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committee on Constitutional Rights of the Senate Committee on the 
Judiciary from 1961 to 1964, and served as a consuitant for the sub- 
committee from 1964 to 1966. In these positions Chief Judge Everett 
participated in proceedings leading to the Mllaary Justice Act of 
1968 He w a ~  also a member of the American Bar Association Stand. 
ing Committee on Military Law from 1973 to 1 9 i i  and served 8 3  
chairman of the committee from 1 9 i i  to 1979 

Judge William H. Cook was mitially appointed to the Court on Au. 
gust 24, 1974. He retired on March 31. 1984 His long service on 
the bench provided B balance to the court. While concerned for the 
rights of servicemembers. Judge Cooks opimons often emphasized 
the need for rules which enhanced good order and discipline m the 
Armed Forces. Judge Cooks legal philosoph) consisted of a strict con- 
structionist approach to the Uniform Code of Military Justice and a 
belief in the central role of the commander in the mihtary justice 

Judge Cook often played the role of dissenter, and in many 
cases his dissent w a ~  forceful and direct ' lo  

Judge Cook's retirement left a vacancy which w m  filled by Judge 
Waiter Thompson Cox I11 Judge Cox 18 a native of South Carolina 
and a graduate of Clemson Umversity He attended the University of 
South Carolina School of Law and graduated cum iaude m 1967 
Judge Cox served in the United States Army Judge Advocate Gener- 

''-8iagmph) ofRobinson 0 Ewietl Hearm88 on Depl o f D e j m s i  A~~mprialionr for 
1986 Before Subrvnirn a i  the House Comm on Approprrutaons 99th Cang , l a t  Seal 

'"Annual Report of the U S Court of Mihtar). Appeals October 1. 1983 to  Septem- 
ber 30 1984 20 11 J at  CXXlI Iherelnafrer Annual Report of c M A  1 

"'Retirement Cereman? far the Honorable i w l m m  Holmes Cook March 30 1984 
18 M J 1. CMA Judge Critical ofLau>eo' WiderRolr Arm: Times, October 31, 1983. 

ChidJudgr  far L'SCMA. Judge Advocates As 

j f  9 i  

held that ~n light of B Department of Defense Inslructian the accused wai entitled to  
sentence credit for prernal confinement Senior Judge Cook expreaced concern mer the 
'double benefit' m aceured would recmre and noted that thir K ~ J  ' t h e  absurd T ~ P U I T  
my Brathera have now achieved 'Allen. 11 31 J at 130 In Umred Stated Y Cleuidencs, 

Cleiidmce 14 Y J st 19 
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al's Corps from 1967 to 1972. served ~n private practlce ~n South 
Carolina from 1973 to 1978, and was elected as Judge for the lo th  
Judicial Circuit, South C a r o l m  ~n Apnl 1978 He held thl8 posltlon 
untlljoining the court on September 6, 1984.'"' 

On September 11, 1985, Judge Albert B. Fletcher. Jr., was removed 
from the court by the President of the Umted Stater due to reaeons of 
phyma1 disability2" Judge Fletcher had served on the Court of 
Mllitary Appeals since he was named Chief Judge on Apnl 14. 1975. 
When Chief Judge Everett assumed hie position on Apnl 16, 1980, 
Judge Fletcher remained on the court aa an assaclate judge 243 

Judge Fletcher's retirement ended a twenty month penod ~n which 
only Chief Judge Everett and Judge Con actively served an the court 
and decided c m e s  244 The Court of Mi1itar)- Appeals again became a 
true three judge appellate court on June 6. 1986. when Eugene R 
Sullivan =as installed ao an asdomate judge on the court replacing 
Judge Fletcher 

Judge Sullivan's background reflects extensive governmental eer- 
vice He graduated from the United States Military Academy in 1964 
and serred in the United States Army from 1964 to 1969, including a 
tour of duty in Vietnam. After leasing the S ~ I Y I C B .  he obtained his 
law degree from Georgetown Unwersn>, where he also served as edi- 
tor of the Georgetown Low Journal Judge Sulliran clerked for the 
Eighth Cireuir Court of Appeals and also engaged m private practice 
in Washington. D C Beginning in 1974 he held several positmna. to 
include aerving in the White House Office of S p e e d  Counsel. and 
practicing as a trial lawyer in the Justice Department He later be- 
came Deputy General Counsel of the United States Air Force and in 
1983 v+aa appointed General Counael ofthe Air Force Judge Sullivan 
also holds the rank of lieutenant colonel 8 s  an Army Reserve Judge 
advocate While military experience LS not a prerequisite for 
appointment to the court, all three judges of the current court haie 
prior Judge advocate experience. 
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B. THE COURT'S FUTURE 
The Court of Military Appeals has since its creation remained a 

three Judge military appellate tribunal with a set Jurlsdlctmn and 
limited terms of office for the Judges. Chief Judge Everett, however, 
has advocated changing the status of the court from an article I to an 
article I11 court. This change would give the Court of Military 
Appeals all the power and authority of a federal circuit court of 
appeals and would change the tenure of the judgea from the current 
fifteen year terms to life tenure Judge Everett believes this change 
will enhance the prestige of the court. He also feels that life tenure 
will help attract high quality judges for future vacancies and emure 
the independence of the 

The future Status or work of the court cannot be accurately pre- 
dicted The addition of Judge Sullivan will provide some change, par- 
ticularly in areas where Chief Judge Everett and Judge Cox have 
agreed on the result m a case but not the rationale of certain 
holdmgs.'" The court, however, will remain the "Everett court.'' The 
Chief Judge's law professor background will continue to dictate his 
style in opinion wnt1ng,2~* and his sense of fanmess and concern for 
the integrity of the mthtary jus tm System will flavor the continuing 
work of the court. 

"'Addrere by ChiefJudge Everett t o  the American Bar Amclatlon. Detmf ,  hhchl- 
gan lFeb 15, 19863 Judge Eve~eff also favors increas~nil theiunsdietian ofthe court to  
inelude the power to renew eummary courts-martial, nomudma1 punishment actmni. 
and milltar) board proceedings Ewmtf, Some Obsirmfianr on Apprllah Remi& of 
Court-Uorfra! Con?tcfions-Posi. Present and Future Fed Bar News and J 120 'Der 
1964' See o!so Important Cases Wmtmg forFvl1 CMA Bench. Army Times. September 
30. 1985, at  26, Pottofl, The Court of M i l i l o ~  Appeals and the .Militan Justam Act of 
1983 AnIncrmnmCo!SCep TouaidsAiticle IlI Siulua', The 4 rm)  Lawyer, )lay 1986 
at 1 

In the  ea of evidence for example, the Cou* afhlilitary .Appeals frequently e i t e i  
federal precedent in internretine the Mlhtaiv Rules af Evldence and has C D ~ ~ C L O U S ~ Y  

followed the lead of thhs Sipreme Court's eo&iturional deciaiom Sei r g , Doodaoi .  
105 S Ct a t  2129 The Supreme Court Lacill) has treated the Court of h m r a r y  
Appeals a1 B federal r i r e ~ i i  court of appeals The Supreme Court denied a petltmn far 
iertlaran m rhe c u e  of Vmted States v Yubtafa. 22 M J 165 (C M A  19661. whlch 
addressed blood splatter expert terf~mony, the Fiye rest. and MII R EIld i o 2  Juatlces 
White and Brennan dissanisd The> cited conflicts between other cfinuitn and i r a i s d  
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XIV. JUDGE ADVOCATES OVERSEAS 
A .  EVROPE 

I Le& Issues 

a Inter,Lotlonal Lou 

The fortieth anmversary of the end of World War I1 and the fortieth 
anniversary of the presence of U S Forces m Germany occurred in 
1986 The practice of law in Europe changes as the realities of the war 
and the post-war occupation of German) fade into history. This 
change has had, and will continue to h a w  a great impact on the 
day-to-day work of judge advocates ~n Europe New questions are 
raised each day about the presence of U S Forces U S  answers to 
these questions are increasingly challenged by a new generatmn of 
Europeans 

The essential legal basis far the s t a t u  of our forces in Germany 
remains the NATO SOFA'" and the German Supplementary 
Agreement .4s rhese agreements age. they are subject to n e s  
question~ and new interpretations There E nothing inherently 
wrong with such challenges. in fact. it 18 a positive sign when allies in 
an alliance composed of democracies can argue their respective m e r -  
pretation of the treaty in a free and cordial manner These disagree- 
ments serve as evidence of the new approach to legal que8tmns b,- 
many Germans 

b International Agreements 

A8 indicated above, 1ssue8 of international law are of great concern 
The USAREUR Judge Advocate's Office IOJAI performs many roles 
OJA prorides advice on all legal issued of importance to USAREUR 
Hoivever. OJA alao became inuolwd in the actual negotiation of i a r -  
mu3 agreements Far example, no mention of privately ouned 
firearms (POF) IS found in the NATO SOFA or the Supplementary 
Agreement Over the years USAREUR had established a system for 
the registration of these weapons The earl, 1980's brought 
threatened prorecutions against individuals far failing to register 
their POFs with the Germans. On the initiative ofOJA, the Germans 

"-4nreemenr to  suo, 

'6".4gxeemenf between the P ~ r l i e r  t o  the Norrh .A?llanfx Treat> regarding the Status 
a i  Their Forces June 19. 1961 4 K 5 T 1792 T I  A S  No 2848 199 E N  T S 67 en- 
tered into force Aumrf 23 1953 

~lernenf the Agreement betmeen t h e  Parties to the 'Vorih 
.Atlantic Treat) regarding rhe Statui of Their Force3 uirh rerpect f~ F'arelgn Force3 
stationed nn the Federal Republic of German), Auq 3 1939 11 U S  T 531 T I A E Na 
6351 481 U S T 5 282 Iheroinaifer Suyplementa~, Agreement1 
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were urged to enter into an agreement, in effect, l egmmmng the en- 
isting USAREUR registration system. LTC Paul Seibold. Chief of the 
International Law Dwmon from 1980 to 1983, was inatrumental in 
drafting and negotiating the final agreement In 1985 an agreement 
was sipned with the German Federal Government which recognized 
USAREUR as the proper registration authority for weapons owned 
by members of the forces, the eiv~lian component and then 
dependents 

c Terror~sm 

Demonstrations directed against the Amenean forces in Germany 
and the deployment af vanou6 new weapon systems began to mcrease 
in 1982 Concern over the authority of the commander to control the 
installation and to cooperate with the German authonties m case of 
an incident occurring outside the installation led to increased legal 
action a t  all levels USAREUR, with OJA input and review, de- 
veloped an Operations Order (OPORD) to govern demonstrations 
This OPORD was intended to be a sole source document for resolving 
~ S S U ~ S  related to demonstrations This OPORD was distributed to all 
USAREUR judge advocates Each staff judge advocate coordinated 
wlth the local commander in implementing the order. The thrust of 
the order was that control of demonarrators is, primarily, a problem 
for host nation authonties 

Along with the increase in demonstrations came an increased 
awareness of terronsm and terrorist incidents USAREUR recog- 
nized that. m most cases, demonstrators were mdiwduals acting 
legally. Terronsm, by definition. however, ~n-,olves individuals 
acting illegally. Thus, the legal issues ~ n v o l n n g  terrorist mcidentr 
were different than those related to demonstrations. Nonetheless, 
USAREUR, given the success of its p r o p a m  with regard to demon- 
strations, developed an OPORD designed to cover terrorist incidents 
OJA USAREUR was involved m the preparation of the order from 
the beginning After thorough Staffing within USAREUR, the order 
was distributed to the field W A S  were directed to work closely with 
other members of their respective staffs, community commanders. 
and German authonties in implementing the terrorism order Con- 
cern over termnsm also led to a proposal to use German license plates 
O n  privately owned vehicles in lieu of the exmtmg USAREUR plate 
system The USAREUR license plate system IS based upon Article 10 
of the Supplementary Agreement. To substitute German license 

'*'The agreement IS mamtamsd m the files of the Internananal Lau Division OJA, 
HQ USARECR 
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platee far the USAREUR plates raised the posmbility of abrogating 
U.S rights and privileges under Article 10 The USAREUR approach 
wae to develop a s y s t e m  which would retain the benefits ofArticle 10 
of the Supplementary .4greement and. a t  the same time, permit the 
use of German license plates on privately owned vehicles While 11 IS 
unclear a t  this time whether or not such an agreement can be 
reached. It 1s important to recognize that the USAREUR Judge Aduo- 
cate vas m>olved as a k e y  player ~n this intense negotiation effort 
The Judge Advocate was asked to develop proposala, draft agree- 
ments. and participate in the negotiation P ~ O C ~ S E  

d The .Vicholson Segotiations 

The k i l l n i p  of Major Arthur D. Nicholson by a Soviet saldler on 
March 24, 1986, had extensive political and legal ramifications ‘j3 

An arrangement designed to prevent such incidents in the future was 
staffed at the highest levels of both governments At  the time of hls 
death Major Nicholson was assigned to the U S  Military Liaison 
Mission, which is accredited to the Commander. Group Soviet Force8 
Germany The Military Liaison M m m n  I S  provided for in the 1947 
Huebner.1Llalimn Agreement. which w u  written in the occupetmn 
era.254 The liaison system serves as a means for each side to mainrain 
contacts with the other With the approval of the National Command 
.4uthanty in Washingron a negotiatmg team was assembled to meet 
with the Soviets. Its mission was to  ~ e s d v e  issuea related to the death 
of Yqor Nicholson, obtain an apolog). payment of compensation, 
and prexent a recurrence of such an incident Lieutenant Colonel 
H Wayne Elliott. Chief, International Law Dwmon,  was a member 
of this team. The Inrernational Law Dwsmn,  OJA L‘SAREUR, pre- 
pared numerous legal memoranda. wrote opening and closmg state- 
menta. analyzed the S o n e t  proposals, and made recommendatmns 8% 
t o  negotiating strategy After a year of Intensive negotiatmn study. 
and report2 the negotiators agreed. on Apnl 10, 1986, t o  eeltam 
proposals intended to prevent a repetition of such incidents The 
document was signed by M q o r  General Roger Price for the L‘ S and 
General.Major Leonid K Bugrov far the Soviet Union. Pnor to s ~ g n a -  
ture a review ofthe Russian and English drafts revealed a difference 
in format This seemingly inconsequential difference led to extenswe 
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negotiations. Lieutenant Colonel Elliott, 8 3  the only lawyer on either 
side, was finally called upon by General Bugrov to provide an opinion 
as to whether thia difference in formatting had a legal consequence. 
After being advised that  this difference, given the negotiating his- 
tory, would have no legal effect, General Bugrov agreed to sign the 
text He Insisted. however, that Lieutenant Colonel Elliott sign the 
back of both v e r m n ~ ,  confirming that the English and Russian texts 
were equally authentic. Bugrov also insisted that the statement be 
handwritten and reflect that Lieutenant Colonel Elliott was B lawyer. 
This experience may be the first p m t - u w  case of a U.S. Army judge 
advocate providing legal advice to a Somet officer. 

The final document serves as the basis for new instructions to both 
the American and Soviet armies and IS designed to prevent a repeti- 
tion a i  the Nicholson incident. 

e Renewed Interest ~n the Law of War 

OJA USAREUR developed several new law a i  uwr publications, 
the most impoltant of which 18 USAREUR Regulation 27.8. This reg- 
ulation mandates that all operations plans. standing operating proce- 
dures, policies, directives, or rules of engagment govermng the war- 
time conduct of USAREUR forces be reviewed by a judge advocate. 
The regulation also requires all staffjudge advocates to establish pro- 
cedures to insure that alleged violations of the law of war are r e  
ported In addition, OJA USAREUR published B pamphlet dealing 
with law a f u w  trammg. The pamphlet is written ~n ARTEP format 
Finally, a training game. ntled "Operation Katyusha," was de- 
veloped. This game was distributed to staffjudge advocate offices and 
LS intended to be a new teaching vehicle with a different methodology 
for discussing the law of war in a classroom setting 

f. SOFA in German Courts 

German courts have been Interpreting the NATO S t a t u  oiForees 
Agreement, the Supplementary Agreement, and the other agree. 
ments governing our presence and statue in Germany for many years. 
On the highly political and crucial ~ s s u e s ,  such 8% the legitimacy 
under the German Basic Law (the German equivalent of the Con- 
stitution) of the Stationing on German soil ofthe Pershing I1 mmsiles, 
the German courts are solidly behind our presence there On Decem. 
ber 18, 1984. the Federal Constitutional Court struck down a consti- 
tutional challenge TO the atatmmng of Pershing I1 missiles in the 
Federal Republic.2s6 basmg its decision on the 1964 Convention on 

"'File Number 2 Bv ED 13 83 
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Relations"' and the 1964 Conyention on the Presence of Foreign 
Farces in the Federal Republic of Germany?' As w e  move away from 
politically sensitive msuea. however, OUT privileges, powers. and ~rn. 
mumties are not fanng as well in the German courts On Jul) 19. 
1984, the German Federal Supreme Labor Court held that locally 
hired Amencan employees of military banking facilities, exelus~vel) 
serving the U S  Forces and enjoying status under Article 7 2  of the 
KAT0 SOFA Supplementary Agreement,"' were subject to German 
labor legislatian governing labor management relations On 
November 26, 1986, the Federal Supreme Social Court rejected the 
contention of a U S .  Forces contractor that the Forces have the right 
under Article 73 of the KAT0 SOFA Supplementary Agreement2" t o  
make "techmcal expert" status determmatmns. with respect t o  con- 
tractor employees, which are binding on German administrative 
authorities The court found that It had Jurisdiction to review such 
status determinations and that German agencies charged with s o a d  
health and work accident inmrance admmistratmn were not bound 
by U.S determmatmna of statue. Finally, on August 28. 1985, the 
Admmmstrative Court of Appeals for the State of Heme upheld 
issuance of a temporary injunction prohibiting the German Ministry 
of Defense from giving its consent to the reconstruction by the U S  
Forces ofa  firing range a t  the Wildflecken Training Area The tem- 
porary injunction still blocks construction. In the temporary ~njunc-  
tmn proceedings. the Admimstratwe Court of Appeals held that. be- 
came German officials are bound to follow German law.  the Federal 
Government may not give it8 consent to U.S. Forces construction un. 
less the planned construction conforms TO German envronmental law 
requirements The court found that the plaintiffs had made a prima 
face showing that the construction would not conform to the require- 
menta of the law with respect to nome The Federal Emissions Control 

"'Prarocol on the Termmailon offhe  Occvpsrlon Regrme ~n the Federal Rei 

20~Conreniian on the Presence af Foretgn Forcea ~n the Federal Republx 
man) Ocr 23. 1954 6 E S T  5669 T I  A S  No 3126. 334 5' N T 5 3 

"dArtltle 72 permits the iendmg state forrea f a  malnm~n  bankmg faclllflez Thli I 3  
done bv contracting with 0 5 banking carporations Supplemenrar) Agreement. supra 

(iermani nEt 23 I ~ . G U S T  ~ I I ~ , T I A S  N~ 3425 3 3 1 ~ ~ 1 s  253 
iublic of 

of Ger- 

note 251 '"Befriebsmt der Havptverusliung der lmeriean Express International BankmE 

Corporation , s  American Express lnternafmnal Banking Corporanon, File Kumber 1 
ABR 65 82. 19 June 1984 

of members of t h e  ~ ~ \ ~ l i a n  ~omponeni Supplemenrary Agreement hupm nore 2E1 

Kaiierslaurern, File Number 12 RK 40 53 26 Nowmber 1985 

'"''Article 73 pm>idea tha t  "techmcal experts' can be glren  ratu us eqviialent Lo that 

'61Federal Elecrni Inrernarional Incorporated ,a AIlgememe Ortakrankenkarse 

' i9iIe Number 9 Benar 9 TG 2605 84 
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Law LS the centerpiece of German enmronmental leglslatlon. It6 ap- 
plicabllity to U.S. Forces activities has been a matter of contention. 
The German courts are beginning to find gaps Ln what had been con- 
sidered an absolute privilege of the U.S. Forces to bmld whatever 
they determined necessary upon installatlone made available to them 
by the German government The forces are now faced wlth consider- 
ations of German decibel levels and noise measurements, which are 
new experiences for USAREUR. The last word has not yet been Writ- 
ten on the Wildfiecken litigation A hearing for a permanent lnjunc- 
tmn. which will require plaintiffs to produce more evldence than that 
required for a temporary injunction, is to be scheduled Both parties 
have filed their pleadings, and the Ministry of Defense IS exploring 
the possibility of a settlement. The issue has received public attentlon 
a t  the national level and comcides with other recent environmental 
legislation and controversy dealing with nuclear power and arport  
conatructmn. These developments in the field of German environmen- 
tal law are havmg an effect on the way the courts construe treaties 
and other international agreements governing U.S. Statlonlng ~n 
Germany 

2 Deliwry ofLegal  Seri;iees in CSAREUR 

On January 27, 1984, the Commander in Chief, USAREUR, 
appointed the Chief Judge of the Sth Judicial Circuit to inquire into 
the organization of USAREUR judge advocate offices and evaluate 
the delivery of legal ~ervices The investigation included a review of 
the branch legal offices and t h e n  supervisory relationship to the 
sponsoring SJA Although the investigation revealed minor problems 
with the staffing and organization of branch legal offices. the mvesti- 
gating officer concluded that USAREUR judge advocate offices wem 
better organized and staffed to provide legal advice than ever before 
This investigation will serve as a model for the evaluation of future 
USAREUR judge advocate activities 

3 U S  Arm, Claims Seruee,  Europe 

The U S  Army C l a m s  Service, Europe (USACSEUR) 1s the 
USAREUR command claims office and is part of the Office of the 
USAREUR Judge Advocate One of Its responsibilities ineludea sin- 
gle service responsibility for procemng all tort and maneuver dam- 
age claims ansmg within the Federal Republic of Germany, Belgium. 
and France that  are asserted against the United States. During fiscal 
years 1980 to 1985, annual reimbursements by the U S  for these 
claims ranged from $30 0 to 548.1 mdlian. These amounts represent 
the U.S share of the total assessed cost. which 1s generall) seventy- 
five per cent of actual damages 
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USACSEUR also haa single service responsibility for pracessmg all 
''ex-p.atia" claims arising Belgium. France, and the Federal Re- 
public of Germany Thew claims involve torts committed by U.S. 
forces personnel outside the scope of their employment and are ad- 
judicated by a U S  foreign claim8 c o m m i ~ ~ m n  Dunng fiscal years 
1980 to 1985, between 748 and 1440 clams -ere processed annually 
with annual payments ranging between $229.097 and S607.729 
These claims are paid in their entirets by the U S  Goiernmenr 

4 Automation 

The power and availability ofthe microcomputer brought new solu- 
tions to familiar challenges of expanding missions. shrinking re- 
sources. and the desire to improve legal servicee Judge advocate 
offices worldwide began umng automation to ~ m p r o t e  productivits 
By using modern technology, USAREUR began to work smarter and 
provide better an~wers.  

In 1984 a theater.wide effort began m t h m  the USAREUR JA corn. 
rnunity to establish a communications network using microcom- 
puters with modems. The first phase. acqumtmn of compatible hard- 
ware and software in each of the sixty USAREUR judge advocate 
offices, is nearly completed In the future. USAREUR w i l l  work t o  
electronically link all office systems and bring COXUS based eom- 
mercial legal research serwces to all USAREUR attorness. 

5 Summa0 

The practice of l a w  ~n Europe continues to be rewarding and chal. 
lenging With one-third of the Army stationed oveneas I t  1s crucial 
that  all judge advocates appreciate the differences involved in solving 
legal problems overseas. Political as well BE legal ~ S S U ~ S  must be eon- 
sidered A European aesignmenr 16 an important parr of any judge 
advocate's career 

B. KOREA 
I Area C a w - M o r t m l  Jurisdiction 

Like unite deployed in Europe. but on a amaller geographical scale. 
United States Army units stationed in the Republie of Korea are 
spread throughout the Peninsula. As m Europe. processing military 
justice and related m t m m  was often slow and cumbersome as cases 
moved back and forth through the cham of command. sometimes 
traversing the length of rhe country After studying the apparent 
advantages of the system of area jurisdiction in Europe. in place since 
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1972, the decision was made in late 1983 to staff an action based on 
the USAREUR model Approved 1n the spring of 1984, It went Into 
effect on June  15. 1984. with publication of a rewsed EUSA Supple- 
ment to AR 27.10, Military Justme. The goal was to enhance the 
efficiency of the mditary justice system while preserving, to the ex- 
tent possible. jurisdiction on a cham of command basis. The result 
was a hybrid in which there are three general court-martial conven- 
ing authorities. The Commander, 2d Infantry Division, exercise8 
UCMJ jurisdiction aver all divmonal troops wherever located, and 
over certain nondmsmnal units located in his defined area; the Com- 
mander, Combined Field Army (ROKtUS). exercises jurisdiction 
almost exclus~vely on an area basis over nondwmonal unit8 in the 
northern half of the peninsula: and the Commander, 19th Support 
Command, exercises jurisdiction over units in the southern one-half 
of the Republic of Korea. There are twenty-four special court-maniai 
convening authorities; seven exercme junsdietmn on an area basis, 
the remainder on a chain of command basis Thls system has pro- 
duced good results. Processing times have dropped, and current com- 
manders are generally satisfied with its operation Smce area J U ~ S -  
diction and more streamlined court-martial practice under the 1984 
Manual for Courts-Martial were instituted virtualiy together, It 1s 
rnpossible to apportion increased proceasing efficiencies between the 
two. Dunng 3985, however, EUSA caurt.mania1 processing timea 
have commtently led all Army maJor commands. The system 1s 

2.  Deployment Pianning 

Integration of Army Reserve Mihtary Law Centers and Judge 
Advocate Serwce Organizations into contmgency planning in  Korea 
is progressing. In accordance with Army CAPSTONE doctnne, plan- 
ning guidance was issued by the Headquarters, Eighth Army. to the 
Commander. 6th Military Law Center, in May 1986. That unit was 
tasked to provide further guidance to JAG detachments attached to 
It. In addition, military law centers and detachments CAPSTONED 
to Korea have continued to train with active forces in Korea during 
exercise Team Spirit and command post exerase Uichi Focus Lens 
Operational law and Judge advocate planning far r ranshon to war 
have taken on increased significance and will remain B pnonty  mi%- 
m n  of the USFK Judge Advocate and staff judge advocates 264 

Providing legal S B ~ Y I C B S  ~n the theater of operations remained a 

“’Memorandum, JAJ-CL 3 Ocr 1986, subleet J A M  Hmrory Update at 3 [hereinaf- 

’“Id 81 4 
ter 1986 Eighth Arm) 3lemoranduml 
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priority matter through 1987 Several refinements were made to 
alignment of CAPSTOPE USAR JAG detachments. and concrete 
plans for t h e n  deployment in t h e  Republic of Korea have been BTTICU- 

lated for the first time JAG detachments are acheduled to train with 
the Office of the Staff Judge Advocate, Headquarters. UNC USFK 
EUSA dunng the annual Team Spirit and Ulchi Focus Lens exer- 
cises.lb' 

3 .  Contractor Debarments 

Historically, there has been little competition ~n contracts awarded 
to Korean firms Leaking garernment estimates and other confiden- 
tial procurement information and collusion among bidders and offer- 
o r ~  had been standard operating procedures for many years To 
accomplish the mission under such circumstances. a controlled source 
selection procedure was established as a result of a 1976 DARCOY 
report concluding that "real' competition was rare in Korea The 
Competition in Contracting Act ICICA), effective Apnl 1. 1985. man. 
dated "free and open competition" without exception for contracting 
environmentS such as that found in Korea Under CICA. competition 
13 now the rule in Korea: however, CID investigations indicated that 
colluamn and leaks of government estimates were still prevalent To 
take action against such nanresponmble contractors, the Office of the 
Staff Judge Advocate drafted debarment and suspensmn procedures 
that weie approved by the Chief of Staff, USFK. effective March 5. 
1986, as USFK Regulation 715.1. Debarment and Suspension Pro- 
gram In 1986 two firms were debarred for one year each "' 

Approximately thirtyone companies and eighty-six mdiuiduals 
w-ere debarred dunng 1987. Ground8 for debarment h a v e  included 
false cost and pricing data. C O I I U S ~ O D ,  ImprOperlg obtaining and using 
independent government cost eatmatea. bribing government of- 
ficials and false claims '*' 
4 C l a m s  

During exereme Team Spirit 1986 the U S  Armed Forces C l a m s  
Service. Korea, developed and implemented an automated system to 
track maneuver damages that provided the Commander in Chief, 
Pacific. an accurate daily status report The system allowed the e l m -  
i n a t i o n  of ponderous Korean notification forms and U S  certificates 
of inuolvement, which the Koreans hare estimated decreased the 
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average processing time by two months. It provided better control to 
the commander, dollar savings. and significantly shorter proeessmg 
times far the claimants.Z68 

The U.S. Armed Forces Claims S e r v ~ e .  Korea. was extremely ae- 
tive in all fields of clanns operations Computer equipment was 
ordered to automate the entire Claims Service. and a clams informa- 
tion management system n a s  implemented at U S Army Claims Ser. 
vice direction Dunnp fiscal year 1987 the Claims Service expended 
the most funds ever for payment of claims in Korea. a total of 
$3,861,909 75 The Claims Servm conducted field operations during 
Team Spirit 1987, receivmg 1,584 allegations of damage. of which 
1,075 were certified to the Korean Government as having been 
caused by the United States.26Q 

5 Foretgn. Cnmvzal Jurisdictron 

Active liaison with the Repuhlie of Korea Ministry of Justice and 
local prosecutors has resulted m release of junedwnon to United 
States authorities of over nmerymne per cent of the cases in which 
the United States and Korea had concurrent jurisdiction Moat cnm. 
inai cases tried by Korean authorities invoive U S  civilian defen- 
dants. not subject to prosecution under the Uniform Code of Military 
Justice ’” 
6. Combined Field Arm2 

As of October 1, 1986, the posirion of Staff Judge Advocate was 
upgraded from lieutenant colonel to colonel, and the deputy position 
was upgraded to lieurenant colonel. These upgrades recopline the 
facts that  the Commander 1% a lieutenant general and that appror- 
irnately forty-two per cent of all Army personnel assigned to units ~n 
the Republic of Korea are attached to the Combined Field Army for 
UCMJjunadienon. There are twelve special court-martial convemng 
authorities in the Seoul area, all of which are under the general 
court-martial junsdictmn of Commander, Combined Field Army. 
Legal advice t o  these commands and trial counsel are provided by 
Legal Servieea Activity-Korea, located at Yongsan, but under oper- 
ational control of Staff Judge Advocate, Combined F d d  Army Legal 
amstance S ~ T V I C B S  and general admmmratwe law support are pro- 
mded by the Command Judge Advocate, 5Olst Support Group. also at 
Yongsan and under the supernsmn of the Staff Judge Advocate, 
Combined Field Armv 

“*Id a i  5 
‘“1988 Eighth Army Memorandum. iupm note 2 6 5 ,  at  5 
‘-‘1486 Eighth Army Memorandum supra note 263, at  5 
‘ 9 d  a t  6 
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The Combined Field Army Staff Judge Advocate office a t  Camp 
Red Cloud burned in February 1988 as a result of a furnace fire The 
SJA office relocated TO the Combat Service Support bunker. and ex- 
pected to move back into the rebuilt S J A  office in the early summer of 
1988 272  

7 Yongsan Low Center 

Planning and coordination began in late 1986 IO reorganize in- 
stallation legal serwces in the Yongsan area. to enhance efficiency as 
well as the quality of cervices rendered Tn,o separate legal offices. 
Legal Services AetiwtyKorea (LSAK,. and Command Judge Advo- 
cate I C J A ~ .  EOlst Support Group, were providing installation legal 
serwces to the same clients, the first providing trial counsel and 
military justice a d m e  and the second providing legal assmtance and 
admimstrative law opinions Consolidanon of these two offices gained 
momentum during the reorganization of the Yongsan Garrison in 
1987 When Commander. Eighth Army Special Troops [EAST), as- 
sumed command of Yongsan Garrison in December 198i, the first 
steps were taken to consolidate the resources of the Command Judge 
Advocate office and Legal Services Activity-Korea Space planning 
for a merged office in the garrison headquarters was accomplished in 
earl? 1988 and the two offices will farm one large installation legal 
office known as the  Yongsan Law Center when the garrison head. 
quarters renovation 1s complete in August 1988 The Yangsan Lau 
Center will be a branch of the  Office of the Staff Judge Advocate. 
Combined Field Army (ROK US], and will be one of the largest S J A  
branch offices in the Army Efficiency and services to clients should 
be significantly enhanced b i  thia reorganization 

8 Operational La& 

Dunng 1987 the Operational Law Dinsmn of The Judge Advo- 
cate's Office reviewed numerous OPLAYs and CONPLAWs a t  the 
Combined and Theater Arm) level Focal point ofthese r e v i e n ~  were 
rule8 of engagement and treatment of c~v111ans Judge Advocate par- 
ticipation in exercises increased dramatically during 1987 as the 
command increased the number of exercme legal events Dunng Ex- 
ercise Focua Clear judge advocates from all divisions ofthe office par- 
ticipated and were deeply mvolved in providing advice on Rules of 
Engagement. legal implications of establishing a Sea Defense Zone. 
and ~ n s u n n g  proper reporting of w a r  crimes 

1985 Eighth Arm) Memorandum avprv note 265 at 2 
id at  2.3 
Id ai 3 
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9 Laborlssues 

A wave of labor unrest swept the Republic of Korea during the 
summer and fall of 1987, affecting USFK when a dockworkers' strike 
a t  the port facility in Pusan caused delays in the delivery of supplies 
to U.S. facilities throughout Korea. In October a baggage handlers' 
strike a t  Kimpo Airport caused B delay in APO mad service. Kenher 
the dockworkers nor the baggage handlers, however. were employees 
of USFK or a USFK contractor Additmnally. contract guards a t  
Camp Humphreys and Camp Casey went on strike. Korean Area Ex. 
change cab drivers, also contractor employees. a t  Camp Humphreys 
and Yongsan went on strike during October In each instance the 
workers sought higher wager. Although these strikes caused incon- 
venience, they were nonviolent and received littie publicity. With the 
exception of the one-day stoppage at Waegan involving a small num- 
ber of Korean employees dissatisfied with the treatment of their 
second-line supervisor, there were no disruptions of L'SFK activities 
on the part of the Korean Employees Union (KEU) In each of the 
mcidents descnbed above, the Office of the Judge Advocate advised 
commanders and managers as to legal considerations and 
ramifications."' 

10 olymplc Support 

In Apnl 1987 the Judge Advocate began assisting J-6 as the arga. 
nization responsible for coordinating USFK support for the Seoul 
Olympic Organizing Committee (SLOOC). Support consisted of 
attending monthly meetings and providing legal opinions on all re. 
quests far support from the SLOOC Dunng August 1987 support was 
expanded by providing legal opmmons on requests for support from the 
United States Olympic Committee (USOC). As the Olympics drew 
closer more time was devoted to Olympic L S S U ~ S  

12.  AutomatLon 

Legal sernces activities throughout USFK came on-line with 
state-of-the-art automation and communication systems ~n 1987 
Current and projected automation systems prowde the Defense Data 
Network for instantaneous trammmsmn of vital mformatmn. expand 
the legal research capabilities, make It possible to send or receive 
fnacsmile copiee of documents, and allow mampulatmn of manage. 
ment and information control data In coordination w t h  the local in- 
formation management offices and the Information Management 
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Officer for The Judge Advocate General's Office, legal seiwces in 
Korea have pragresaed from the era of the stubby pencil t o  the cam- 
puter age All SJA offices have automated commamcatmns with ac- 
cess to automated legal research and faesmile transmission and re- 
ception capability. Judge advocates can instantaneously transfer files 
and documents to and from mast locations in Korea. as well a8 to and 
from COXUS Many legal actions that formerly required several days 
of telephone calls can now be managed through automation system3 
In addition. automated legal research IS available through the 
WESTLAW system. which provides access to virtually all case law. 
statutes. and other legal reference materials in American junspru-  
denee 

XV. CONCLUSION 
Time and space limitations have prohibited inclusion of all events 

of significance in the JAG Corps ainee 1982. An effort was made to 
include the events that  had the greatest sigmficance to the Carps at- 

This chapter of the JAG Corps history has reached Its conclusion, 
bur the hietory of the Corps continues an It 1s beneficml to pause and 
reflect an past accomplishments. but we must also look forward to 
future challenges The role ofthe JAGofficerwill continue to change 
and challenge each of us to accomplish the goal of providing the best 
possible legal serv~ce to the Army Community 

large 



THE NATO STATIONING AGREEMENTS IN 
THE FEDERAL REPUBLIC OF GERMASY: 

OLD LAW AND NEW POLITICS 

by Major Mark D U'elton' 

I. INTRODUCTION 
The Nonh Atlantic Treaty Organization (NATO) stationing 

agreements' have p a s s e d  their twenty-fifth anniversary ~n the Feder. 
al Republic of Germany.' The focus of attention within the Federal 
Republ ic  over the status a n d  activities of the s e n d i n g  states' farced 
under these agreements has broadened  from almost exclusive eoncen- 
tration on the issue of criminal jurisdiction over the members of the 
forces4 to other areas of concern ~nvolvmg the impact of XATO mill. 
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tary activities an the German milieu l h e r e  are two readily discern- 
ible reasons for this development The size and scope of NATO farces 
and activities' are perceived to have an increasingly significant cor- 
relatmn to emerging problems concerning West Germany's physml  
environment, drawing greater public a~tent ion to these amwties  ' 
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Additionally, strategic dec imns  by NATO in the late 1970's' resulted 
in a program of equipment, facilities, and weapons modernization by 
the sending states' forces? which not only heightened awareness of 
the environmental, economic, and soe~al impact of those forces' pro. 
grams on local communities, but s l ~ o  contributed to the national de. 
bate about NATO (and West German) military s t ra tem,  policies, and 
commitments.' As a factor in these political and military develop. 

'The irraregic declaims concerning the ~fntioning of new medium-range weapons 
syatemi in the Federal Republic of Germany and other NATO eountriei in Europe. and 
the concomitant renew ofthe alliance h milifar) and pohtical polie~ei. have been r ide -  
ly diicussad See #enwall> iY Fsld & J Wildgen, PATO and the Atlantic Defense 
119821 L Mamn, 6 A T O  andfhe Defense ofrhe Weat (19611. Aaron..\'~ubsu~rlungd~, 
atlanlischen Allium, 18 Europa-Arehis 481 11966,, Dean, Wd1.VATO Sunib~Bailrific 
Mirids Defrnse 39 Jnumd of International Affairs 91 (1985). de Santia, A n  Anti-  

VIPW 13 Sea rnfra concerning the decision o l  the German Consnrufional C a u n  OD the 
legality of the NATO double-track decision and the stanomng ofnew ~sapans spremr 
m the Federal Republic 

'Along n r h  rhe program for deployment of new nuclear weapana rysfemr, the 
United States began t o  take step8 ~n rhe late 1970'i to modernize and expend the 
phyma1 plant. inclvdmg haualng, and t r a m n g  areas af LIS mllna~y  foreen m the 
Federal Republic of Germany To e lebser extent, B b~mllar program we8 earned out by 
the Bntmh forces in the Federal Republic. partxularl) in relanon co the introduction 
of ne- aircraft See Central Office of Information. Britain 1981, at  93-96 These pro. 
grams hare contributed fa concern about the detrimental effect of ssndlng states' forces 
~ c h w f ~ e ~  on the Wsaf German snrironment See Apel, The SPD Remains Firm!, Com- 
mitted 20 .VATO, 36 Avsrenpolitik 140 144 <1984) ('Apart from th>s.  however. %e also 
hare  to  ask a u n e l i ~ e s  whether it LQ pobs~ble for the Federal Repubhe of German) 
d ready  t o  host additional divmiana m peacetime, +herher we h a l e  the necessary space 
and whether we can build the requisite barracks In ather wards we hare  to aak 
~ u r s e l v e ~  wherher our count r~  u radav. with some 800 000 troanb not alreadv beanne . .  . _  
an unduly heaiy burden"> 

Thecataclvimsaftwolortuarr the reromition ofthelerhalitv afmodern . .  . 

The Armed Forces ~n a Changing Society-Same Legal Problsms tCammenfi by the 
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ments and decisions. the activities of the sending states' forces have 
been the subject of renewed land often criticall analysis within the 
Federal Republic of German> 

Underlying this shift in attention to the broader implications of 
sending state forces' activities as well as contributing to more visible 
manifestations of criticism and ambivalence tau-ardr the western 
alliance by some segments of German society. IS a dominant trend in 
West Germany's historical development as a atate that may be char- 
actenzed as the gradual acqumltmn of full sovereignty by the Federal 
Republic Both the NATO Status of Forces Agreement and the Sup- 
plementary Agreement. which grant the sending states' forces exten- 
sive nghte and privileges on German territory. were negotiated dur. 
~ n g  a penod of limited German sovereignty in the 1950's These 
agreement8 entered into force a t  the juncture between the authentic 
end of the occupation era and a new period of political independence 
and self-assertion T h e r  acceptability in a fully sovereign state. and 
their relevance to contemporary probleme of West German society. 
are now being questioned more elasely by German writers and chal- 
lenged more frequently in vanou8 political and legal forums 

Th13 article examines the development and current status of the 

German Section on the Subject of the Xth lnlernsrranal Congre.. of the Internatma1 
Socieri for Mili tan La% and the Law of War at Garmuch. October 16 1986, a t  2.3 
See 8 e n e m l l i  Paefreiine A SEU European Seruriiu Pol20, 36 Auisenpalirik 147, 148. 
149 81965 

IT he Peace Movement and h e c r i o n ~  of the SPD are call in^ for B 'Europe 
for LheLvrapeani'andadisaioralofaecuriivlinkivith t heUEAuhich  
atcording to  Alfred Mechteriheimer I P  no longer the suerantee of Euro- 
pean ~ecu i i f i  but ~n fact has become the mamn for the threat to Weirern 
Europe from the USSR and 81 a ~ e d f  is the r e a i m  far the lack of (e(". 
nfy  The mm acmdxne to  the Greens 'peace mandesfo ' 11 t o  creme a 
demilitarized nuclear weapana free and neutral Europe uhieh I J  not 
aiaoc iated w f h  either of the auoermuera. nor beekr to  beiome m e  itself . .  

I d  S i r  aliu Armua The SPDs  Second OagoiitiP = i l h  Peispertirei fmm the L'SA. 38 
Auiaenpolirik 40 40-41 19871 

. "  
iertruciurmg af the West German Bundemehr I D  term3 of alreinirive 
defense The E O ~ C ~ ~ ~ U I  on d e c v r i l i  polici that  U B I  r w h  B hallmark of 
R e s t  German o o l i l i c ~  mnce the early 1960~ ha8 been irrevocabli shat- 
rered 

I d  

S O  
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stationing agreements within the specific historical and political con- 
text of the Federal Republic of Germany The focus of the discussion 
1s on the correlation between the evolution of West German 
sovereignty and the nghta and obligations of the sending Statea' 
forces under the NATO Status of Forces Agreement and the Sup- 
plementary Agreement. A detailed study of all ofthe issues raised by 
the stationing agreements 1s not attempted;" rather, rhe article 
reeks to provide a conceptual framework that can be applied general. 
ly to any isme which might an38 concerning the interpretation and 
application of the stationing agreements m the Federal Republic. 

To establish such a framework. the article first discusses the legal 
statue of rnihtarv forces stationed on the territory of a foreign state 
and the polmcal development of the Federal Republic of Germany 
The relationship between the nghta of sending states' military forces 
and the sovereignty of the receiving state under traditional and 
emerging principles of international law is also remewed. In the next 
part. this general analyme 1s applied to the epemfic relatimahip be- 
tween West German sovereignty and the NATO treaty regime gov- 
erning the Status of vmtmg forces in the Federal Republic Finally, 
the primary method of dispute resolution applied to mues ansing 

''Iaiuea anamg under the st8tlanin.c apeementi which haie most visibly created a 
perception af conflict between sendmg states' forces and German interests include the 
range of lavful measures by the sending states ta protetl the safety and iecurily offhe 
forces againit terrorlit actP. the impact of milltar) a~f irmei  on the phyival envmn- 
menf, and threat8 10 pubhc safety from the rr~nsportarmn and movement of ueaponr 
and equipment over public roads Thece IISYBP, however m e  clearly nor exhaust>re of 
the many type8 ofacirrity goierned by the sratmmng areementi xhich have given 
n i e  to vzry~ng degrees of contraverry m recent years Other ruch areal n r h m  the 
Z I T 0  Stsfus of Farces .Agreement include imporitmn a f t h e  death penalty by sending 
stare military courra Carl VI1 711 and pas~polf and VLIB control mer members of the 

~asueb are dlbruaaed. hauever. in parts 111 and I\', r n f m  i o  ~lluirrafe rhe ~pplication of 
thin approach to interpreimg the sratmnmg agreements 

There are fea recent atudien in this area For a bnef but helpful ~ r e r \ ~ e ~ ,  of the 
afatlonlng agreements, 1ee Parkeraon, The Sfailoning Agreement6 and Theirlmpncf at 
tiie Federal German Level A Bonn P e r s p i c t i ~ ~  The Army Lawyer February 1986 at 8 
For a recenr background study ofindividual nghrs and p n x h g e a  under rhe stanomng 
mgreements, w e  Gordon, Indmrdual Slalus and Indi i idi ial  Right8 under the .\'AT0 
Status offorcerdgrermpnf and the Suppl.mrnl.3.Agrr3mi"~ iiilh German). 100 MII 
L Rev 48 11883) 
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under the stationing agreements. diplomatic negotiation. 1s viened 
from the sending statee' and from the German perspectives. to dem- 
onstrate the importance of considering the political and historical 
context in interpretation of the stationing agreements Some conclu- 
m m  about the future prospects for these agreements m the Federal 
Republic of Germany can then be made. 

11. THE LEGAL STATUS OF VISITING 
FORCES: THE GENERAL CONTEXT 

Before examining the specific legal regime established by the 
NATO Status of Forces Agreement and the Supplementary Agree- 
ment in the Federal Republic of Germany. It LS useful to re\ieiv the 
customary international law on the subject, as well as some cammen- 
tary on that law. to understand the reasons for current reliance on 
treaty law in rhie area The recent decision of the Federal Constnu- 
tional Court iBundesrerfassungsgericht) on a related issue. the sta- 
tioning of mtermedme.range nuclear weapons in the Federal Repub- 
lic, LS then considered This approach will help illustrate the aig- 
nificant differences between the scope of activities carried out within 
the KAT0 alliance lincluding those under the NATO Status ofFarees 
Agreement and the Supplementary Agreement) compared with a c t w  
me% of vmtmg forcea m earlier periods, and the much greater impacr 
of the former on the aovereig7lty o i  the receiving state 

The relationship between visiting forces and the recelwng state 
traditionally %as viewed exelumvely as a problem afthe immunity of 
a foreign state and its matrumentalities from the exercise o f p n s d i c -  
tion (based on the territorial principle1 by civil and criminal courts of 
the receiving state Inherent in this issue IS a basic conflict between 

SP ~mmuniriei  invalred in the sfationins of rending states forcer abroad though he 
concludes that 

> t i s  believed that the mecia1 rlehts ~nioli ,ed ~n the starlonln% of armed 
forcer on fare>m terntbn,, and-other instaneel of t h e  exerr& of 80,- 
ernmental functions on the tenifary af  anather ifate are relatlvel) l e x  
nmrrnal and more pmmmenily 'pri-ilegea" than Lhe other E B J ~ J  of offmsl  
inierrourrr including t h e  sending and receiving of diplomatic agents 
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two awereign interests: the sending state's control, particularly 
through the exercise ofjurisdiction, over Its official Instrumentalities 
(here, military forces), and the receiving state's control over activities 
oecurnng within its territory. In an international system based upon 
the sovereign equality of states,I2 the dilemma arises of deciding 
which sovereign interest will prevail over the other 

A  class^ analysis of this dilemma, which incorporates much of the 
customary international law, is contained in The Schooner Exchange 
C. M F a d d o n  In evaluating these two sovereign Interests. Chief 
Justice Marshall used language which takes note ofthe legal (consen- 
sual) as well as the political (power) aspects of sovereignty. 

The jurisdiction of the nation within its own terntory 16 

necessarily exclusive and absolute. It LS susceptible of no 
limitation not imposed by itself. Any restriction upon it,  de- 
riving validity from an external source, would imply a 
dimmution of its Sovereignty to the extent of the restnetion. 
. . (All1 exceptions, therefore, to the full and complete power 
of a nation within Its own t e n t o n e s ,  muSt be traced up to 
the consent of the nation Itself. . . . This consent may be 
either express or ~ m p h e d . ' ~  

I Brawnlie, Principles of Public Inmrnarional Lau 364 (3d ed This dlsnnctlon 
18 significant. beesure a c t m i  by sending states forcer based on pr~v~ lege i  are Brpl- 
ably more svneeptible to  control and replatIan by the recelimg r tata than are acmnb 
which are corered bu state ~ m m ~ n i t ~  

"According fa C h ~ f  Justice Ysrahall ,  the infernarional ayatem was "composed af 
dietinct s o i e r e ~ g n t x b .  p o a s ~ m g  equal rlghta and equal mdependenee" radultlng I" 
the ''perfect eqvallty and absolute Independence of doierelgns' The Schooner Ex- 
change" WFaddan, l l u s  (7Cranehl116, 136-137118121 S o e a l r o R  Wsllace,supra 
note 11 at 106 (.. ' T O n ~ o r m  n m  habat ~mp~mm' - - .ne  mnnot exerclae avfhorlry over 
an equal AI1 States *re equal No atate may exerme p n a d m o n  over anather state 
wthou t  1f3 consent "1 

"11 U S  17 Cranch) 116 (1812) The ease mmolied an attempt by Amencana. ~ h m .  
ins to be the former mnem of B U S ship a e m d  by French mihfary force8 on the h q h  
leas and commandeered info the French "ai?. fa have the U S C ~ * I  ieirme the rhlp 
to them when It r s 3  forced inlo ths port afPhilsdelphis for repans Although the eaee 
rherefore inialved the passage uf a foreign military %emel through U S terraory, the 
decman IS aften mtsd to  apply mare broadly t o  the status af foreign mlhtsry forces m 
franmt or even a t a t m e d  on the terrlfory of another state Srr Brornhe. ~ v p m  n o ~ e  11, 
at 366 This derlreb from Chief Justice Marahall's language that 

this periecf eqvalily and abaolufe independence of swereigns. s n d  t h x  
common mrereit ~mpelling rhem $0 mutual mtercowbe. h ive  given 
n i e  to  aelassaf r a sea~nwhl rheue ry  aovereigniavndpriroadrowalve the 
ererclie of a pelf o f tha t  complete ex~ludlve ternr0n8liurisdic~lon, rhieh 
has beenstatediobefhesltribvtsafeverynatlan 3d A t h a d c a s e  
18, where he s1IowI the mmpb of a farelm prime to  pars through hx 
dominions 

11 L-S 17 Craneh) at 137-139 
"11 U S  (7  Cranehl at  136 
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Because B military vessel is an object which represents the sovereign- 
ty ofthe etate to which she belongs." any interference with that r e s -  
sel directly affects the savereign interests ofthe state Therefore, the 
conflict between the two sovereign rights can be resolved only by 
finding. in this case. an implied consent by the terntorial state to an 
mfrmgement on its sovereignty by the visiting state Chief Justice 
Marshall recognized the political aspect of Sovereignty when he noted 
that ,  "without doubt, the sovereign of the place 1s capable of de. 
stroying this xnplicatmn. He may claim and exercise jurisdiction 
either by employing force. or by subjecting such vessels to the ordi- 
nary tribunals "" But in the absence of a clear aisertion of this pow- 
er the sovereign interests of the terntonal  state must under cuatom- 
m y  international law yield to those of the sending state 

The assumptions that underlie Chief Justice Marshall's approach 
to this problem may not be fully valid m an international system with 
different characteristics. The first problem lies in the assumption 
that the two states involved in this case are equal in the legal and 
political senses. I e that the terntorial sovereign has the legal status 
to consent to the introduction of foreign forces into its territory, and 
sufficient p o i e r  to use farce or any other means to oppose those forces 
or subject them to its jurisdiction if It so chooses As diseusaed 
below li this assumption does not necessarily flt the case ofthe mtro- 
duetmn of NATO sending states' forces into the Federal Republic of 

.e When eri iate indiriduali of me nation soread themsel\ea fhroush 

Ehanta did not m e  temporan and locsl ~ l l eg lan ie  and were not amend- 
able t o  the juriidiction of t h e  countr) But ~n all respects diifprenf IS 

the i i f ~ ~ i i m  o f the  public armed ship She m n m r u t e a  B part af the mill. 
rsq force of her nanon, B C ~ J  under the immediate and direct command of 
rhe iovereign, IS employed b) him ~n national obiectr He haa man? and 
pmverful morivei far preventing thoae abiectb from being defeated by t h e  

M at  114 The disfininan drawn b )  ChiefJurtice Marahall in th is statement has been 
earned over mfo the KAT0 Statu8 ofForce3 Agreemenfe ddTerentmnon between of. 
hcial andnonoifma1 B C ~ I  by members oftheumfmgforres. rhichcandetermme xhlrh 
i tare me? exercise crlmrnaljurisdiclion ~ a r r  VII,31! or the extent of llablllry for dam- 
ages arising from claim8 agamir the sending state b? the receiving state YI natlon 
*I* ,am VI11 

interference o f  B i ompn  atate 

" Id  st  146 
>'See infia mart 111 (A8 The United Sations Oeneral Asiemblr Resaluhon 2626 



19881 NATO STATIONING AGREEMEhTS 

Germany The second assumption IS that the exercise of jurisdiction 
by the receiving state's courts 1s the particular sovereign interest 
affected by the presence of sending states' forces. Honever. a review 
of the proviaions of the Supplementary Agreementle reveals the 
broad range of state interests which may be affected by sending 
States' forces' activities under the stationing agreements. As noted in 
the introduction, I t  1s predominantly these areas, apart from the exer- 
cme of cnmmal and c in l  court jurisdiction over members of the 
forces, that have given rise to current controversy. In this regard. 
finally, the assumption was made that I t  is the action there, the e x e ~  
m e  ofjunsdictmnJ of the receiving state which must yield to the su- 
penor sovereign interest of the sending state This may be warranted 
if. as in The Schooner Exchange, the situation inrolves simply the 
passage through or temporary delay of foreign forces in the terntory 
of the receiving state. with little If any infringement on the legal or 
political interests of that state Those interests may be affected to a 
much greater extent by activities of foreign forces that are per- 
manently stationed on the territory of the receiving State a situation 
that may require reconsideration of which sovereign interest must 
r d d  to the other." 

Commentary on this case reflects the problem of transferrmg the 
legal and political assumptions explicated in The Schooner Exchange 
to the current mternatmnal system. Brownlie finda that. while some 
writers view the case as supporting the principle of "the law of the 
flag,'' or absolute tmmumty for the visiting forces. others have relied 
on subsequent o a 8 e  and practice to adsert only a qualified Immunity 
from criminal junsdictmn in certain circumstances for those forces 
HIS own conclusmn 1s that the Courts "rationale for the m m u m t y  
was the implied waiver by the receiwng State of the exercise of any 
powers which would senausl) affect the integrity and efficiency of the 
force."" As a result, the visiting forces should be entitled to Immu- 
nity m some areas (local taxes, for mstancel but not m others (civil 
actions far harm to local citizens>, depending upon the nature of the 
terntorial sovereign's interest and that of the force involved He 
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nevertheless recognizes that this rationale does not result in clear 
choices of which interest nil1 prevail in every caee Noting that subse- 
quent cases and practice have lead to confusion. he suggests that re- 
liance on treaties provldes a more reliable basis far setting priorities 
among the confl ict ing sovereign interests 22 

Larareff, who calls the s t a t u  of allied forces in foreign territory in 
the abaence of an agreement "one of the moet cantrovereid muea in 
international law"23 distinguishes American tendencies. which iup- 
port the ' l aw  of the flag' labsolute immunity1 principle asserted in 
'The SchoonerE.zrchange, from British views, which favor adjusted ter- 
ritorial smereignty or the division ofjurisdiction between the aend- 
mg and receiving states He supports the Britiah position by restrict. 
mg the application of the reasoning in The Schooner Exchange t o  Its 
particular facta. First. the case involved the assertion ofjunadlctlan 
over a naval vessel, not over individual members of the crew with the 
former more clearly representing the state as a sorereign entity. and 
so more clearly entitled to sovereign Immunity. Second. the case 1"- 

volved the p a s s a g e  of a vessel tor forces) through a territory which 
 involve^ a lesser degree of territorial state interest than the perma-  
nent stationing of forces an the territory A distinction should thus 
be made on the basis that the absolute immunity from CnmlndJUnS. 
diction over members of the sending states' forces paasing through 
the territorial state in limited numbers, with limited contact wlth the 
local population. would in practice be limited to disciplinary matters 
internal to  the force, and therefore have little direct impact upon the 
merest8 of the receiving state Lazareff thus concludes that there 1s 

little m The Schooner Exchange t o  support the absolute immunity of 
foreign forces which are permanently stationed in agnificant num- 
bers on the receiving state's territory 

On the other hand, he maintains that the exercme of full terntonal  
sovereignty Quriadictioni by the receiving state 1% lncomparlble with 
the o f f i c d  nature of military forces as representatives of the sending 
state. ''Therefore. the territorial sorereign must take into consider. 
stion the representation of the foreign State by i t3  agents. and must 

"Id at  370 Brounlie 8 balanced 8ppmach I P  reflected ~n the iormula far determining 
cnmmaliunad~cnon under the S.4TO Sta tu  oiForrci  Agreement See mfm nore 31 
Bravnlie mater that  accordmi to Proieiaor Baxier, this ivrmula ma) PBSS info CUI 
famar) rnternamnal lax Id st  371 

' 3 5  Lalareff, SUP'" "Ore 4,  *t 11 
'<Id at 12-17 I t  should be noted that during the ewhreenrh and nineteenth cent". 

ne3 British iareei ,sere commonly sfationsd on foreign territory, uhi le  this l a 8  nor 
the case far 4mencan iorier Bntmh experience ~n rhia area U B I  therefore much more 
exrenei\e than the American expenence. and this *,onid ~ U D D O ~ ~  adamion of the B r a -  
Ish \lie= r~ more in accord with legal and political reality 
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'liberalize' the application of the theory of territorial sovereignty '"' 
This, he maintains, represents the customary international law on 
the subject as It has developed in practice Like Brownhe. he con- 
cludes that the best method of resolving conflict over sovereign in- 
terests in this area 1s through international agreements 

Doubts about the continuing validity of the assumptions under- 
lying the decmmn in The Schooner Exchange i; WFaddon in the con- 
temporary international eystem have thus led to general recognition 
that the problem 1s too complex to remain subject to regulation by 
principles of customary international law, and therefore treaty re- 
gimes are required h-ot unexpectedly. German commentators seem 
to agree with thm view. Even more strongly than Brownlie and 
Lazareff, Kimmmmch asserts that  the right of foreign military forces 
to transit or remain an foreign territory can be granted and regulated 
only by treaty.26 S i m h r l y ,  Sennekamp finds that the original eon- 
cept of foreign forces as "extraterritonal." and thus completely out- 
side the legal system of the receiving state, LE no longer vaiid. and the 
various relations and mutual interests of the intereated States under 
current international law must be regulated by treaties 

Kevertheless, even under a treaty regime, the fundamental prob. 
lem of confiicting sovereign interests ~n this iituatmn does not neces- 
sarily disappear This was made evident 1x1 the course of France's 
withdrawal m the mid-1960's from the military structure of NATO 
and the concomitant removal of NATO sending states' forces (which 
were subject to the NATO Status of Farces Agreement) and head- 
quarters from French territory '' In announcing French Intentions. 
President de Gaulle wrote t o  Preaident Johnson: 

[Hlowever. France considers that the changes that have 
occurred. or are ID the process of occurring, since 1949, in 
Europe. Asm, and elsewhere, 88 well as the evolution of her 
own situation and her own forces, no longerpstify, m so far 
a8 she Ls concerned, the arrangements of a mditary nature 

"Id ar 16 
"0 Klrnmmmeh. Emfuchrunn I D  dah Voelkerreehf 160.161 :I9831 
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made after the C O ~ C ~ U S ~ O ~  of the .illianee, either jointly in 
the form of multilateral agreements, or by spec~al agree- 
menu  between the French Government and the American 
Government That 1 s  why France intends to I ~ C O Y E T .  in her 
own terntory the full exercise of her mvereignty now m -  
paired by the permanent presence of Allied milltar) ele. 
ments or by the habitual use being made of It.' air apace. to 
terminate her participation in the 'Integrated' commands. 
and no longer to place forces a t  the disposal of NATO 29 

There 1s a clear connection ~n this statement between concern for 
national eovere~gnry and the presence of sending states' forces Presi- 
dent Johnson's response. however, included the statement that "I do 
not consider that such participation and cooperation involves any im- 
pairment a i  our own sovereignty-or that of any of our allies In my 
judgment 11 reflects the exercise of sovereignty according to the high- 
est traditions of responsible aelf-interest."'O 

It 1s exident that under the traditional American pmition of rhe 
"law of the Rag'' the s i t u t m n  indeed did not impair American 
aarerelgnt)-, m c e  the United States has been primarily a sending 
state This raises the question of American underetanding far the 
perception as well as reality of Intrusions on sovereign Interests that 
the permanent presence of foreign forces might create. even in a less 
nationalistic milieu than DeGaulle's France The contrasting n e w -  
paints of the two leaders probably can be traced to the different post- 
tions of France and the United States in the poat.war international 
sysrem a system ~n which sovereignty must be seen in a perspective 
quite different from that taken in The Schooner Exchange c M'Fad- 
don The fallowing excerpt from an a n a l y s ~  of the French decision 
summarizes this p a n t  

ISlovereignty" and Ita derivatirea "independence" and 
'equality " remain basic pnnciplee in ~nternanonal  Ian. 
even though in reality their content has been mgmficantly 
eroded by growing interdependence As a matter of fact. 
the emergence of the two super-Powers has created a situa- 
tion of basic inequality. and their global confrontation has 
reduced the sovereignty and independence of the nation- 
states both East  and West of the Iron Curtain The Sorth 

Whiteman Dimeit a i  Internarional Law 862-863 119631 
"'Id at  863 For amare c~rnplefe discussion o i f h e  difference between French and 

American arbtudes touardi  KATO, leading up t o  Fiances uithdraaal from rhe mil,. 
tary z f r ~ c i ~ r e  of the organization bee H Kirnnger The Troubled Partnership 31-64 
119651 
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Atlantic Treat? and the integrated structure hare instnu- 
nonalized this situation, marked by the position of the 
United Stater as the "core unit" or "leader state." . Gener- 
al de Gaulle has never accepted this state of affairs and. ~n 
cntmzing the integrated structure, he and his government 
hare  used "sovereignty' as the crucial operatwe principle in 
t h e n  declaratory policy France and, for that matter. any 
 souer ere^^'' and "independent' state has the duty to provide 
for its own national defense, and the stationing of foreign 
troops in France under the integrated commands . . was an 
intolerable infringement upon French sovereignty, even 
though based on international agreements or demsmna to 
nhich France was a party Apparently it matters little that 
modern doctrine and practice have abandoned the concept of 
an ''indivisible" sovereignty which a nation state could not 
restrict by an international agreement without ~ m p a i n n g  Its 
sovereign character 

De Gaulle's actions reflect the dual legal-political nature of 
sovereignty The act of withdrawal from KATO emphasize8 the re- 
qurement  for consent a~ a prerequisite t o  the legal imposition of any 
external restrictions on the exercise of state authority. and demon. 
stratel that France poaseased sufficient power t o  reverie Its prior con- 
sent t o  those restraints In this case, sovereignty reveals itself as a 
concept that IS relevant t o  the contemporar>- international s)-irem. 
but one which must be understood in both Its legal and Its political 
rannficatmns Moreover. It 1% also evident that sovereignty must be 
wewed in the specific national and political context to which the con. 
cept LS applied in so doing. it becomes apparent that the Federal Re- 
public of Germany. which. like France earlier. LS pnmanly  a r e c e w  
ing 1s not in the same legal or political position as France. 
The recent decision of the Federal Constitutional Court on the sta- 
tioning of Intermediate-range nuclear weapons in the Federal Repub- 
lic of Germany illustrates this point 

Followng the decision b> NATO to station Intermediate-range 

"Stein B Carreau Lau and Peaceful Change 8" o Subsjs lem Wilhdruual' 01 
France liom the S o i t h  Atlaniic Tiion Organinatmn. 62  Am J Inf I L 57;  602-6U3 
19658 For additional material on the French u>fhdraual from N4TO see Pickles. 

Francs Tradition and Change in The Foreign Policies oi the Pawerr 215-222 F 
Sorthedm ed 1974 
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Pershing I1 and cruise missilea in a number of European XATO caun- 
tries in 1 9 i 9  33 the Green Party filed suit in the Federal Constitution- 
al Court, alleging that the decision to allow the statmning ofmmiles  
on the terntor>- of the Federal Republic violated the Basic Law 
(Grundgesetzi.14 The provision of that law of particular concern here 
1s article 24(1l, which States that the Federal Republic can by law 
transfer sovereign rights within the context of international arrange- 
ments In the e o u r ~ e  of its decision? the court held that this provi- 
sion authorized the declaration of coneent by the federal government 
to the stationing of the new weapons on West German terntor). as 
part of the government's commitments to the NATO alliance. without 
requiring a separate mteinational agreement subject to ratification 
by rhe Bundestag 

The decision makes clear that ,  for the Federal Republic, the con- 
cept of sovereignty remains legally important Furthermore. in con- 
trast to the French vieu, sovereignty can he legally relinquished to 
another state. though this can be done only m t h m  the framework of 
international agreement The court, however. was also careful to 
refer to the political mpects of the dimunirion of sovereignty aurho- 
rized by article 241 1 I ;  the Basic Law grants the legal authorization far 
this action by giving "consenf' ~n advance to a limitation on 

"Srr ~ u p r a  note 
''See rnfra nore 44 on the Basic Law The Green Pari) alleged ~ p e r i b i a l l ~  that  the 

federal soiernmenf had rnfnnged the righfa affhe Bundeifag by reaching this derision 
vlthouthirf  seekingand obtaining approial fromrhe Bundeiraq, in i ia la t ion o f i e i e r .  
a1 p m n r i a n r  o f t h e  Basic Law E ,  a m d e  ES(28, concerning the frearymakmg compe 
fence of the federal eoiernmenr and the distribution of pouerr uifhin that qovern. 

for c i f ~ f i m e  t o  material cancernine this d e c m m  

menr 
n of December l b  1964 11 KJLV 603 ,1985 This decision u u  



19881 KAT0 STATIONING AGREEMENTS 

sovereignty; the decision on the extent of such limitations then be- 
comes a political one for the federal government, without requiring a 
further legal authorization by the Bundestag Thus. the historical 
background to the NATO Treaty, Germany's integration into XATO, 
and the special agreements concerning the stationing of foreign (later 
allied) military forces in the Federal Republic are essential to under- 
standing the relatmnship of German sovereignty to the rights of the 
NATO partners (spemfically in this case, the United States).38 This 

"'The court nored that rhe United States can exerci~e ~ t s  control over the weapons 
uifhin the Federal Republic only m 118 capacity 8 s  B member o f the  alliance. the court 
d m  recognized horeuer,  the pe~ulisr siatus of the United States 8 s  rhe mihfaril i  
most pouerfvl member o f the  alliance. B mlitieal fact which the federal ~vvernment IS 
entitled t o  land in fact mu% eannder Id 607 The court found that this decman did 
not exceed the parameters estahliahed by the Bane L a r  for such deeiaionb The proui- 
smn% of Article 24 af the Ban. Law u hich e m r e ~ d y  cmtem~la te  hmn8fionb on Ger- 
man iovermgnty through int~rnafional arrangement8 and security alliances, are of 
course binding on the c o u n  Houeuer. BQ noted ~n part Ill, infra ths scope af German 
mrereignfy has ihanged einm promulgation of the Banc L 
which may be permmsble under the Baiic Law may he pol 
righis and pnwlegsa under the aiatmnmg agreement8 may h 
twenty-hue years after their enactment ~n the Federal Republic 

T h e  tenelon between the need to relinqumh soverel 
framework of the NATO ~ l l m n c e i  and the denire of i e  Federal Repvbllc ro  retam 
so-ereignty idemonsrrared by the axample of Francel t o  the miximnm extent porsible 
IS apparent m the "out ofarea"prab1em ofrhe alliance In re~ponhe i o  B parliamentary 
nqur)  an the use of U S airbaaes in the Federal Republic for misbmna t o  the Sear 
East, the federal government responded thhat m y  such measure3 r n u r  receire the ex- 
press approid of the federal government, m order f~ piesene the :iovereign) ~nteresta 
of the  Federal Republic Raub & Malanczuk, Valkeimihllirhr Pi-a driBundesirpu-  
bilk Deulrchimd zm Johm 1979, 45 Zeitsehrift fur auilendmrhes dffentliehes Recht 
und Valkerreehr 234 (19851 One German cammenlator haa elaborated on the ~mpar- 
fanceofnaiianalsovereignt)-mthiseonrext. virh ipe i ibe re fe r~n ie  torheporentialuae 
of SATO bases m the Federal Republic by the United States for aciioni 0 combat 
fermrism ouiiide rhe SATO mea. a( follows 

[Tlhcse bases m e  ofcaurae used far NATO defence missions But ihia does 
not mean that national sorereign nghrs a m  given up The Federal 
Government, reprelented by the Minister of Foreign Affairs, has so far 
a l w a y ~  ansuered quemons euncernmp the use of bases of allied forces in 
fheFederalRepuhlii  ofGerman) aafallovs 'There ~saneementberween 
the partners ofthe Alliance thatallmeasurestaken n t h e t e r n t q  affhe 
Federal Republic of Germany, 1 e d10 in bases of allied farces stationed 
there. and directed against areas autside the NATO urea, are bvbiecr to  
the expre i~  approval of rhe Federal Gmsrnmenf In taking decisions on 
such requeafa the Federal Government takes into account natmnsl and 

ante inrerebii Without the aweernem af rhe Federal Gor- 
d forces may atarf action% from their baser in federal ferni- 
ch BEOOOE ierve f h e j m m  defence against an attack on the 
e o f the  NATO partners in Europe or North America or on 
ft of one of the permera ~n the North Atlantic area north of 

the Tropx of Cancer ' 
Speech b? M r  Horst Kraati, German hlinisrri of Defence to  rhe U S  Army, Europe 
IDternltlonal Law conrrrenee ,>lay 13,  19871 
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relationship 18 clearly quite different for the Federal Republic than 
for s t a t e s  in the nineteenth century international %>stem. or for 
France in t h i s  century Consideration of this background 1s therefore 
essential in any current a n a l y s ~  of the NATO Status of Forces and 
the Supplementary Agreement8 

111. THE STATUS OF VISITING FORCES I S  
THE FEDERAL REPUBLIC OF GERMANY: 

THE SPECIFIC CONTEXT 

SOVEREZGATY 
A .  0CCCPATZO.V AVD THE ABSEYCE OF 

The defeat and subsequent occupation of Germany by the allied 
powers terminated t h e  government of the Third Reich and divided 
Germany politically and adminietratively into four parts with Berlin 
as an additional. separate entity similarly divided “ W h i l e  the allied 
p m e r s  assumed full governmental POVETS within Germany following 
surrender4’ and during the mcupation,lz there nevertheless hae been 
considerable debate about whether the State of Germany as a 
sovereign entity had also ceased to e x ~ s t . ‘ ~  Regardless of the strictly 

”The demimn conrrderr the pouer offhe federal gaiernmenf t o  enter 1nt0 an agree- 
ment u,hich ~n efiecf, rrsniferi ioiereignfy to another state %>thin t h e  sllisnce It 
i l l u ~ i r r t e i  the importance offhe concept of ~~xers ignry  ~n currenf German legs1 fhlnk 
mg, and demonrlrafer the ~mpartance of cantexr ~n applving ihar concept t o  B parrlcu- 
lar issue This C B P ~  rhould be diiiinguirhed. hoaever from the transfer a i i o i e r e l e n f i  
under the U4TO Srarui o i  forces  Agreement and the Supplementary Agreement 
which a i  dercnbed ~n rhe next parr 01 fhx  anal>m~. occurred under hmroncal and 
p ~ l i t i e d  candiiiani of limited porereignti ~n the Federal Republic uhich no longs 
apply IO fhar atare 

Grear Berlin w i t h  Protocol September 19 1944, 227 L b T 5 11 279-309 

Rechfifellvne Deufaahland. 1-5 ID RavichnlnP ed 1966 

“Protocol Conre~ning the Occupation Zones ~n German) and the Admmmrarlon of 

Document of Surrendel 01 the German Armed Farce? Berlln Ma) b 1945 . :;, . . . . . .  ,\ .... . . . . .  I . .  . - .  .. \.. . 
. < . , - ,  j _ .  r ~ , , 2 . -  , I ,  - -  \ - .  . . . . .  . .  ....,, . ,<.,.. . . .  I . . .  
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legal arguments which could be made, i t  1s clear that at the eonclu- 
smn of the war Germany lacked any power to reject the full range of 
externally imposed restraints on Its decisions and actions. whlch 1s 

the political requisite for sovereignty. Therefore, while the state of 
Germany may have continued in existence. it IS evident that on Mag 
a,  1946. Germany was no longer sovereign 

The history of the Federal Republic of Germany from Its creatmn m 
194944 until the conclusmn of the Inter-German Treaty (Grundrer- 
wag) of 1972 may be eummanred as an effort by the new State to 
acquire sovereignty While the course chosen to achieve thls was 
not un~ppoaed.'~ Adenauer's policy of sovereignty through Integra- 
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tlon wlth the west was the conmitent and dominant foreign policy of 
the new state dunng Its first thlrteen )ears of exmeme 

[Flor the Federal Republic. integration merely involved sac- 
nficmg nonexisting, potential nghts in exchange ior actual. 
partial sovereignty Since integration was predicated an the 
equal subjection t o  common rule, selEabnegatmn became the 
condition for self-assertion As such, Adenauer's tactics were 
exactly the reverse of the early Europeanists such as Jean 
Monnet. one of the founding fathers of European integration 
They saw partial integration as an irresistibly spreading sol- 
vent of national sovereignt) because each concrete integra. 
tive measure in any one area would force leaders to integrate 
more and more sectors Adenauer, however. reversed the 
logic by using each concesmon to the FRG ar a lever for lift. 
m g  the restraints upon German atatehood and freedom (he , 
upon German national sovereigntyi 

Viewed from the legal perapeetwe on sovereignty the Federal Repub. 
lic could not truly consent to (and thus choose and lime the external 
restraints imposed by the allied powers until the occupation regime 
was de jure and de facta terminated From the political perspective, 
the power to terminate that regime waa, in Adenauer'r v iew,  passlble 
only by integrating the Federal Republic with the West. p n m a n l j  in 
the political, military. and. to a lesser degree, the economic spheres 

The policy of regaimng mrerelgnty thus consisted of a series of 
steps designed to link Germany with the stated of western Europe 
and the members of the NATO alliance 'a Among the founding mem- 

West German) had entered upon a p m c e i i  oiparrnerihip and inteqrarian 
m r h  the Wesfern uarld and the main emphasis 01 foreign p d i c i  ~n the 
ensumg )emri would be on rhe development of t h i s  parfnerihip '8% B 
means"robecuringpeat~rfreedom a n d a  higherdeereeof rniereignf) ior 
the Federal Republic and from that time on every relaxation of con- 
trol, every concession to German suiers>gnb went hand in hand uith B 

fuller German commitment io  the nmceii of \Vestern ~nremaim-untd 
at l a ~ r  the whole proeeba tulmmated in German rearmament exclusiiel) 
n t h m  the frameuark of S.4TO and entirely acrordmg ID NATO plane 
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hers of that alliance. the legal problems involved with the stationing 
of military forces in the territory of another state had been addressed 
in the NATO Status of Forces Agreement, which was signed on June 
19. 1951 As noted pre~mus1y.J~ the ISSUB of criminal junsdxtmn 
over members of the sending states' forces was the predominant focus 
of attention by the treaty drafters Of primary concern to this 
analysm, however, 16 the language of article I1 of the NATO Status of 
Forces Agreement 

[Ilt 1s the duty of B force and tts civilan component and the 
members thereof as well as t h e n  dependents to respect the 
law of the receiving State, and to abstain from any activity 
inmnmtent  with the spint of the present Agreement, and, 
in particular, from any political activity ~n the recaving 
State. It is also the duty of the sending State to take neces- 
sary measuresto that end 

The word respect 16 problematic:5z i t  implies lesa than full m m u m t y  
from receiving state law, it 18 not restricted to criminal law orjuris. 
diction. and it 1s therefore a retreat from the law of the flag principle 
On the other hand. It IS not equivalent to obey. and thus can be read to 
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retain a certain level of immuniry for both the sending states' farces 
and them members Lazareff considers rhie article to be psyeholagl- 
call) important lbeeause IT 12 the firer nondefinitional article of rhe 
agreement, but practically of little value. since it only mentions one 
specific area of application lpalitical activity, j3 The 'vague" nature 
of the article seems to be confirmed by the opinion of the U S. interde- 
partmental working group that studied the provismn. ~n whlch IC was 
noted that "this prouismn has the effect of proriding a fa\ourable 
climate far the adherence TO and enforcement of the l a w  of a host 
State ITlhe article E one of the Agreement's express~ans of the 
mutual respect i\ hich the signatary States hold for each other ''j4 The 
language of the article certainly does not resolve the choices required 
to balance the sovereign interests indicated by Brownlie Since there 
1s now general agreemenr that conventmnal lax has suspended cus- 
tomary international law in this area Larareffs conclusion 1s not 
parncularly helpful 

LTIhe main interest of this clause 1s to very clearl) and 
generally affirm ihe principle of terntorial sovereignty by 
subjecting members of a Force and of a civilmn component as 
well a3 t h e n  dependents to the laus of the receiving State, 
the only possible derogations resulting either from the 
agreement itself or from bilateral agreements '' 

In fact. the implications of this clause for the Federal Republic of 
Germany are broader than Lazareff asserts, and the article applied in 
the specific German context causes more problems of interpretation 
and appllcatmn than It resolves The activities of the forces them. 
selves not only the actions of the members of the forces as suggested 
by Lazareff. can interact with the domestic law ofthe reeeinng s a t e .  
boih under the expresa language of article I1 and in practice. w t h  
effects on state ~sovere~gnr  mtereate beyond those mvolnng m m u -  
mty of individuals from local l a w  and jurisdiction This 1% especially 
true when the farces' activities are carried out under provisions of the 
Supplementary .4greement. which contain significant exemptions 
and quahfieanans from the application of local ,German) law to the 
ectiv-lties of the forces themselves Some examples are given below.j6 
It suffices here to note that much of the concern about the Infringe- 
ment on German sovereign interests by the actwnies of the sending 
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states' forces involves this article and its relationship to the Sup- 
plementary Agreement." 

The first Stage in  the process of integrating the Federal Republic 
into the western security system (mcluding the NATO Treaty and Its 
concomltant military structures and arrangements, such as the 
NATO Status of Forces Agreement), and recovering German 
sovereignty commenced with promulgation of the Basic Law and the 
entry into force of the Occupation Statute on September 21. 1949 
The major initiative in this stage was German pamupat ion  in the 
proposed European Defense Community IEDCI Reacting to efforts by 
the United States to strengthen N4TO's military power as a conse- 
quence of the Korean W-ar and the perceived threat of Soviet military 
action against western Europe, and BIIXIOUS to avoid the German 
rearmament supported by the U.S without external (he., French1 
controls on that process. France proposed the creation of the EDC. to 
include Germany, in 1961.50 The EDC "envisaged a supranational 

-=Sennekamp srafes that ~n ~ r d e  11. the partlea to  the aqreemenf cammitred thom- 
iel>es by contract t o  respect the la- of the mceiwng state comprising bath procedural 
and rubitanrive  la^ and including federal Land and local l a m e .  ordinances, and reg- 
ulatianh He notee that the lending biaies consider a r n c l e  I1 to be an ablieatian to  
reinert as oaaobed i o  observe 'achren nichf beachfen 'German Is*.  rhile the Ger . .. 

10 Bundebwehrverualrung 217, 223 ,1983, 
"The occupation aiatvfe listed specific p ~ u e r s  reierced t o  the kllied High Commla- 

%on. which arsurned authority from the Commanderi-in-Chieiof the orcupatmn forces 

to  resume ~n xhole or in oarr. the exercise of full authority if the, consider that  f~ do 

policies Sevenhelesa this reprelented a imall step touardi ioiereignti Srr Har- 
becke e u p m  note 44, at  46 

="President Truman had proclaimed a i e rmina f i~n  of the stare of WBI befueen t h e  
Knifed Sfafec andGerman), effectlie Ocfvbei 19 1951 16 Fed Reg 10 QlC '19518 60 
K S C A 4 p p  ai ~ X . T X I  Thir arep was taken a3 a part a i  the effort to  rebuild German 
defenae capabhtiei aeainsi the Sov ie t  threat The pm~lamarlon. i-hxh ended Ger- 
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eommumt: in charge of a joint European Army that wa8 TO be ~n. 
corporared in NATO and placed under NATO supreme command. 
but the plan collapsed when the French Sational Assembly repudi- 
ated the concept ~n August 1964 However. the agreements under 
ivhieh the EDC was conceived, and the agreements made subsequent 
to the breakdown ofnegotiations for the creation afthe EDC. marked 
the end of the occupatmn regime in and purported to restore 
sovereignty t o  the Federal Republic of Germany 

The "Contractual Agreements"" linked German sovereignt: land 
Germany's entry into NATO1 to the retention of cenain nghts by the 
allied powers The extent of sovereignt: *anted, and the nature of 
these reserved powers. was nevertheless unclear The "grant" of 
sovereignty IS asserted !n article 1 of the Relations Convention 
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which ended the occupation regime, dissolved the Allied High Com- 
mission, and vested "the full authority of a sovereign State63 over it8 
internal and external affairs" t o  the Federal Republic. Important 
rights, however, were also reserved to the former occupying powers 
Article 2 of the Relations Convention states. 

[Iln view of the international utuation, which has so far pre- 
vented the reunification of Germany and the conclusmn of a 
peace settlement, the Three Powers retain the rights and the 
respons>bilities, heretofore exercised or held by them, relat- 
ing t o  Berlin and to Germany as a whole, including the 
reunification of Germany and a peace settlement!' 

Wlth regard to the allied forces still present in the territory of the 
Federal Republic, the Relations Convention and the Presence Con. 
vention provided (and continue to prowde) the legal baain for the con- 
tinued stationing of those forces in the territory of the Federal Re- 
public. Both conventions state that  after the Federal Republic of 
Germany acceded to the North Atlantic Treaty, "forces of the same 
nationality and effective strength as a t  that time may be stationed in 
the Federal R e p u b l ~ c . " ~ ~  However, article 4 of the Relations Conven. 
tion stipulate that 

'3Biihop notes that ihii may not be the mme thing ab  actually being B sovereign 
srmfe Bishop, supra nor* 82. ai 131 Wherhir mtentionallg ambiguous or not, rhe rela- 
tionship between the former acevpiers and rhe ~ O K  state, like the occupation itself, 
'ereatdedl B m t u ~ t i o n  uhlch defies elassidration ID terms ofordinan concepts of inter- 
nauonal 1 a r " I d  at 125 In hia article on the domestie ~ o ~ e r b  of the German armed 

j" ,.""", 
"For a discvision of rhe nemhcanre of the term "Germanv as B whole ' see Bmhom 

6 u ~ m  note 62 at 132 Beeken nofed that man) obaervera m the Federal R s p b l i e  , i e ~  
this pmvmon. with ~ t d  ~ m p l i e ~ m n i  for mntmued political and defence-related l e -  
sfrainri a n  Germanv hv the allied D O W ~ ~ S .  a% indicatinr a iannnued absence of . .  
%ouerelgnty Beeken, ~ u p r n  note 62. st 223 

8'Amcle 4121 of the Relatiom Convention, A r t ~ l e  1111 o f i h e  Presence Convention 
Article h21 af the Presence Convention srsfes further that 'the effectlie strength 01 
the forcea stationed m the Federal Republic puriuant IO paragraph 1 of this Article 
may at any rime be increased with the emsent of the Federal Republic of Germany 
Article 3111 ~ L ~ f e 3  that ' t he  p~e ien i  Canveniion shall expire with the ~onc lu imn  of a 
German peare settlement or if at  an earlier time the Smnalary Sraies a p e  that the 
development of ihs iniernarionsl a~ruaimniusfihea ne% arrangements" 
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[Plendmg the entry into force of the arrangements for the 
German Defence Contribution, the Three Powers retain the 
rights heretofore exercised or held by them. relating to the 
stationing of armed forcer in the Federal Republic. . The 
nghtr of the Three Powers, heretofore exercised or held by 
them. ahich relate to the stationing of armed forces m Ger- 
many and which are retained. are not affected by the provi- 
sions of this Article insofar as they are required for the exer- 
cise of the right3 referred to ~n the first sentence of Article 2 
of the present Conwntmn. 

Thus. articles 2 and 4 of the Relations Convention together seem ro 
contemplate an Indefinite sphere of retamed nghta for the former 
occupying powers Bishop amerts that "on balance. this highly 
ambivalent language '8eems' t o  mean that the Three Powers still re- 
tain their right. based on conquest and occupation, to station armed 
f o r m  in Wertern Germany . . 1 e . ,  the Three Powers are, for pur-  
pose~  of international law. still occupants. but Weat Germany IS not 
occupied ''e6 This casts further doubt on the meamng of the "grant" of 
sovereignty asserted ~n article 1 of the Relations Convention 

Under article 8 paragraph llbl of schedule 1 of The Farces Conven- 
tion that agreement was to remain in effect only until "the entr) into 
force of new arrangements setting forth the rights and obligations of 
the forces of the Three Powers and other States hanng  forces in the 
territory of the Federal Republic Furthermore. the new arrange- 
ments were t o  be based on the S A T 0  Status of Forces Agreement. 
"supplemented by such provisions ae are neeemary in view of the spe- 
cial conditions existing in regard to the forces stationed in the Feder- 
al Republic " Lazareff echoing the reservat~on~ expressed by Bishop 
about the real meaning of the grant of sovereignty to the Federal 
Republic in the Relatione Convention, notes with regard to the Forces 
Convention tha t '  the ex.0ceupSing Powers. *.hose forces had become 
stationed forces were not wdlmg to completely abandon the status 
they were enjoying. fearing that they would experience parhamen- 
tary difficulties If the Federal Republic \\ere purely and simply in- 
vited to accede to the SOFA'6' This observation seems to confirm 
Bishop's conclusmn that the farmer occupying powers intended TO 
grant something less than complete sovereignty to the Federal Re- 
public under the Relations Comentmn It IS in the light ofthis treaty 
law history that negotiations for the new arrangements contemplated 
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by article 8 of the Forces Convention commenced in Bonn in 1956, 
and after four years of negotmtmna, culminated In the signing of the 
Supplementary Agreement in 1959 

B. PARTIAL SOVEREIG37Y A.VD THE 
SUPPLEMEVTARY AGREE.WE.VT 

With the implementation of the Pans Protocol of 1964 and West 
Germany's entry into NATO m 1965, the Federal Republic may be 
said to have acqured partial sovereignty On the one hand. It was 
stated that ''this act reflects the recovery of sovereignty by a people, 
the German people. . . . AIBO, It reflects the exercise of that sovere~gn- 
ty to perfect a fellowship with other sovere~gn nations and to create 
unity out of what has been dwersity '"' On the other hand a mme- 
what more reserved assessment noted 

[Tlhls means that the German Federal Republic has re- 
gamed a political identity of its own It IS equally impera- 
twe that we accord the Federal Republic the status and 
credit that we accord any other sovereign natmn We do 
have Jurlsdlctmn in two or three areas that were voluntanl: 
agreed to by the Germans, but, amde from those, we have no 
authority cover Germany From here on OUT, the Federal Re- 
public 18 on its own and the course of Its internal and exter- 
nal policy will be determined by ~ t s  elected government 

In fact. as indicated by the reservedpowers in the Contractual Agree- 
ments. and referred to obliquely Ln the Statement abr;be, Germany 
was not sovereign m the full sense of that term. Adenauer s pallcy of 
integration had succeeded I" substltutme "the oolltlcs of deoendence" - .  
for "the politic& of ~mpotence."" but while the imposition of external 
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constraints by the former occupation powers lhn reduced farm from 
the occupation era1 had now been formally consented to through the 
NATO Treat?. the Bonn Conventions, and the Pans Protocol. Ger- 
many was still not capable. if It nished to do so. of rejecting the con- 
tinuing constraints and reserved powera imposed by the former occu- 
PETS. 

The negotiation of the 83 articles of the Supplementary Agree- 
ment. along with the Protocol of Signature to the Supplementar) 
Agreement, the Agreement on the Abrogation of the Forces Canven- 
tmn, the Finance Convention and the Tax Agreement a8 ne11 as a 
number of more specialized agreements '' commenced in October 
1965 in Bonn and concluded in Augudt 1969 They were thus negoti. 
ated dunng this period o f  "partial sovereignty 'I The Memorandum of 
the Federal Republic to the Supplementary Agreement notes that 
efforts of the Federal Republic to c~nvince the sending states to re lm 
qmsh or to limit their extensive rights under the existing treaty re- 
gime met with considerable resistance The result of the negotiations 

-E g Agreement r~ Implement Paragraph 5 of Article 46 of the Agreemenr t o  m p  
plemenr the igreemenr berreen the Partlea t o  the \omh A t l a n f x  Treat) regarding 

respect to Foreign Farcei stationed ~n the Federal Re- 
th n a f ~ h c a f m  a i  maneuvers and arher t r smng exer. 

entr berueen the Federal Republic of Germany and Bel. 
United Kingdom, France and Canada on the Setrlement 

t Procurement under article 14 of the Supplementar: 
ksreemenr,. Agreement befueen the Federal Repubhi of German) and the United 
State8 of America on the Status of Persons on Leare, Administrative Agreement IO 
Article 60 af the Agreement to  supplement the Agreement between the Parnei to the 
Sorrh Atlant ic  Treat) regarding the Status of their Farcei with reapecf i o  Formgn 
Fmces stationed in the Federal Republic of German) ,dealing a i t h  telecommunica- 
tions sen icei8 lqreemenr on the lmplemenfation 01 the Cuitomi and Taxaf~on Proil-  
P I ~ S  of the Supplemeniari Agreement r~ the S A T 0  Statui a i  Force8 Apeemenf in 
Favor of B Farce and B Ciiilian Component 8Amcle 66 and Article 6: af  the Sup- 
plementary .Agreement'. Ap'eemenf on the Implementation of the Cubtomi and Con 
mmer Tax Proili ioni ofthe Supplemenfsr) Agreement t o  the PIAIO Status of Force3 
Agreement ~n Fa\or of \lemberl of a Force. 01 B Ciiil ian Component and Dependenti 
A n i d e  66 and Parapaph 6 01 Article 3 of the Supplementary Agreement#, United 

Srafes German Admimsrraiive Agreement on 4 e r d  Photograph) Cnited Stares G e l .  
man Idmmiifrauve Agreement Pursuant IO Paragraph 3 of .krricle 74 of the Sup- 
plemonrar) Agreemenr concerning prevention af  abuhea m employment p ~ s c t i c e i ,  
rationmi,  and eu~Lomi and fax o n i i l e e e s I  and dmlomafic note8 concerninn mamle- 

German-lending ~ m t e  a&menra i m p l e m e n t m ~  article 18 of tho Supplemenfar, 
Agreement on the cons~rvctian offacrlmes lor the sending ifate8 forcei #the 'ABG-75 
ayeementa, a 1984 Agreement conrernmg the Acquiaiuon and Poaieirion of Private. 
li-Owned Weapons b) Perivnnel of the Armed Force3 of the United Stares in the 
Federal Republic of Germany and the 1932 Agreement betueen the Gorernrnent of 
rho United State3 d i m e r i m  and the Government uf%he Federal Republic of Germany 
~onceinine Host Yarion Support during Crisis or War 
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repieSentS a compramm between the often conflicting interests of the 
seven parties to the agreement. This leaves many of the varmu8 par. 
ties' desires unfulfilled. but neverrheless-from the German stand- 
point-it does represent a considerable improvement over the Bonn 
and Pans agreements 73 

Of the many articles ofthe Supplementary Agreement which. both 
in theory and practice, affect important German interests on B fre- 
quent basis." perhaps the mast significant is article 53 This article 
states In part. 

[Within accommodation made available for Its eaclus~ve 
use, a force or a civilian component may take all the mea- 
sures necessary for the satisfactory fulfillment of its defence 
responsibilities. Within such accommodation, the force may 
apply its own regulations in the fields of public safety and 
order where such regulations prescribe standards equal to or 
higher than those prescribed in German law 

Additionally, section 3 of article 53 requires the force to "ensure that 
the German authorities are enabled to take, within the aceommoda- 
tmn. such measures as are necessary to safeguard German interests." 

The relationship between article I1 of the NATO Status of Forces 
Agreement and article 53 of the Supplementary Agreement la a cen. 
tral issue in many of the problems which have arisen in the coume of 
Interpreting and applying the two agreements." Sennekamp con. 

moni af the latter agreement glre rhe pnmar) right ofiunbd~ctian Lo the recenmg 
stare except m certain spec~hc case8 ~ e e  s v p i o  note 71,  rhe Supplementar) Agreemenr 
rend3 t o  shift thla balance ~n favor af the sendme slates Under article 19 the Federal 
Republie automaticall) UBLI~S rhe pnmary nght t o  exercise junadicfmn m mice of 
'concurrent jurisdiction This waver may be recalled upon mute to the sending 
atate's milirary aufhanneb within twenty-one dags of notification of B caie falling 
under the cancurrentiunbd~cfian of both states Such B r e d l  C B ~  be made "where the 
cvmperenr German authonlies hold the YXK rhar, by reason of ~ p e c i a l  eircumsranee~ 
~n B aaec~hc m e .  malor mtererts o ice rmsn  a d m m m s t m n  aflusfice make ~ m ~ o r a t r u e  
the &ernae of Germ& priedictmn ' This wording makes ~f c l k r  that the mcdl ofrhe 
automafie ~ a i j e r  1s mn erceptmnal action Sfatistiel mamtamed by the L S Army, 
E u r a ~ e  and forwarded to  the Mmictw of Justice of the Federal Re-oublic shou rhai 
German anfhontws have remlled less than five percent of case& falling under the con. 
current jurmdiction of the Umred States and the Federal Republic of Germany 

~ ' A r f i c l s  2 of rhr Forces Convention stated that the 'members of the Forcer shall 
obseris German In*, and the authorities a t  the Forces shall undertake and be re. 
spanaiblo for the enforcement of German la% against them, except 88 orherwise pro- 
vided ~n the preient or any other applicable Convention OT agreement" I m c l e  3 
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dudes that the provisions of the Supplementary Agreement articles 
take precedence. as lex s p e e d l a ,  over the more general requirement 
of article I1 of the NATO Status of Forces Agreement The issue 
cannot. however be resolied simply on the baair of a legal formula 
One example which has already been mentioned 1% the problem of 
"out of area' actions by the Bending states.'- A sending state might 
argue that "nieasure~ neceesary for the satisfactory fulfillment of Its 
defence responsibilities" could include activities on a milnary in- 
stallation which are directed at objects outside of the S A T 0  area 
[such as refueling of aircraft deployment of troops. and other such 
actnitieei. and do not require authanzatmn from German author. 
ities. However rhe German authorities hare argued that thm. in es- 
sence, would exceed the purposes of the NATO alliance, and any wch  
actions taken without express German consent (as an essential ele- 
ment of sovereignty) would thus violate both the stationing agree- 
ments and West German sovereignty '' 

Anorher example involves the rights ofthe sending states' farces LO 
use force to protect the physical security of sending States' Installa- 
tions in the Federal Republic. and the problem of the legal standards 
applicable to the use of a c h  force Thia became a problem of particu. 
lar concern in the 1980's as a result of demonstrations and potential 
terrorist act8 directed against the Stationing forces Dr Lubbe- 

.'Sonnekamp, svpio note 18 a t  2735 

-'The legal baris of ruch act 
Agreement ~n conjunction with 
~n part that  "the r n l s a m  of tho 

--see cupro note 35 

This lanqvage ~rnphei that r e reiponai- 
freeuorld."~otivafEurope On theother 

on I e Algerian Departmenti ofFrance 'no 
of an? Pan). in Europe on the ialandi unde 
Atlant ic mea north o i r h e  Tropic of Cilncer 
ani of the P a r r e  
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Wolff" argues that, under article VII(l0) of rhe XATO Statue of 
Forces Agreement, measures taken by military police of the sending 
states' forces to maintain order and security on premises that they 
occupy under that agreement may be taken only within those 
m s t a l l a t ~ a n s ~ ~  and. because the sending states' forces are piedent on 
German territory with the consent of the receiving state.e'rhese mea- 
sures are governed by German law This result, she asserts, corre- 
sponds to the general rule of international law that a receiving state 
yields Its sovereignty, including the applicatmn of domestic law, only 
TO the extent necessary to preserve the discipline and m~litary readi- 
ness of the visiting According to Dr Lubbe-Wolff, article 63 
of the Supplementary Agreement 1s inapplicable to this situation, be- 
cause the maintenance of ''public order and security" LE restricted to 
actions xithin the accommodation. applies only to the farces and 
their property and therefore does not pertain to police actions 
directed at threats originating from outside the mstallatmn. Such ac- 
tions are therefore governed solely by German law, which precludes 
measures taken by the sending states' forces under their own regula. 
tmns 

Dr Lubbe-folff's express reliance on the concept of sovereignty 
and its dual components of ipoliee) power and consent by the receiv. 
mg state evidences the current concern of many German observers 
about intrusions by the sending states' forces into polaieally sensitive 
areas of concern. which are often clustered ~n the use of the term 
''Sovereignty " An effective response to these  concern^ must consider 
the political as well as the legal rationale behind these concerns Bat. 
stone and Stiebntz iointlv answered Dr Lubbe-Wolffs a r m m e n t ~ . ' ~  

105 



MILITARY LAW REVIEU' [Vol 122 

by asserting that Article VII(101, in conjunction with article 53 of the 
Supplementary Agreement. al low the stationing forces t o  apply 
their own regulations in this situation. aa long as those regulations 
prescribe standards equal to or higher than German law as required 
by article 53 of the Supplementary Agreement. In light of article I1 of 
the NATO Status of Forces Agreement. this cannot be interpreted to 
mean the regulations must be the same as German law. Ifrhe regula- 
tions of the sending stares' forces permit actions to protect persons 
and property belonging to the forces under conditions which meer 
German standards. such as those Involving uae of force and self- 
defense. then apeeific provisions of German law, such as the atature 
restricting the use of military forces in this situation to the Bundes. 
nehr alone, do not apply 

This debate illustrates the type of issue which hae ariaen with ID- 

creasing frequency over the perceived conflict between the assertion 
of German sovereignty and the requirements and nghte of the send- 
ing states' farces While such conflicts often involve the treaty provi- 
sions noted in the example aboxe.'' other provmons of the Sup- 
plementary Agreement also refer directly or indirectly to German 
law and standards." and thus r a m  similar problems. Underlving the 

 the problem oiafandardi raises the pmblem of comparison between aending stares 
regulanons and German l aw rhich i emain~  a complex and vnierfled mea under the 
ameemenra The aurhora here sueeesr fhar ruch B camilarrran muzf he made and i f t he  
forcer' r e g u l a f m s  reamnably mest standards eifabhrhed under German law and reg 
vlations as mtsrpretsd by the fortes. then the  requiremenu a i  the agreement, are 
met On the other hand. II could a180 be argued rhar. apan from arricle 53 a i  rhe Sup- 
plemenrar) A~reement.  article VI1810 of the S.ATO Starus of Farces .Agreement, 
uhich permits the rending stare.' formi to  take '811 ~ppropnare measures to mslntain 
order and %curit i  can be ereiciced in accordance with article I1 uhich as ~ r e \ i o u ~ l \  
noted daes not require the rendmg stated foreea to  o b i e m  but rather reipecl German 
la* In fhi; ease. rhere uovld be a legal baala under the UATO Sratua of Farces Aeree- 
ment b j  itself far actions taken ~n accordance K i t h  sending atares regulatiani, uhich 
m u ~ r  rake mro conndararian but uifhaut requiring a cornparman u d h  German la% 
and standards The authors here 6160 point out that  rhe German la- a i  aelf-defense 
unlike the Law on the Use a i  Direct Force bv the Bundeiuehr does ~ m l i  to the rend 
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legal arguments concerning the conflict between the requirement to 
respect German law and the rights and privileges of the sending 
dtates' forces enumerated in the stationing agreements 1s the broader 
question of the contmumg acceptability of the Supplementary Agree- 
ment ~n the view of many Germans today. 

A renewed desire to gain B full measure of sovereignty ~n the polit- 
leal sense, and final steps under international law to certify this sta- 
tus, may be traced to the Berlin CTISIS of 1958.1963, culminating m 
the Ostpolitik of the 1960s and the Grundvertrag with the German 
Democratic Republic of 1912 Quite s~mply, "the [Berhnl c n s ~  
eroded the fundamental premises of German formgn p o l ~ ~ y . ' ' ~ ~  It 
marked the end of realistic expectations for the reumficatmn of Ger. 
many ~n the foreseeable future, underscored the limitations on Weat. 
ern power to oppose Soviet hegemony in eastern Europe, and elevated 
the strategic importance of the Federal Republic in its position as a 
"front-line'' state against a now permanent east-west border in 
Europe By the end of the 1360'8, Germany's economic and military 
strength made It the second most powerful state in KATO, whlle 11s 
recognition of the political realities of eastern Europe through a 
series of treaties with the states of that area in the early 1970s slg- 
nified the "maturity" of Germany's foreign policy From 1973, Ger- 

under article 63 ai the Supplementary Ag~eemenll  which cavae nmie m othe; environ- 
mental eifeefi outride the mtallatmn, LD violation of atandsrda set b) the Federal 
Eminmans Lau ,Bundeiimm~iiioniachutrgeperzl IVhIle these and ~ i m i l a r  ibzuer con. 
rain problems specific t o  each of them, they also share i h s  common problem of the 
mcroasmg scope and reach of German l a v  inro B ~ D B I  which have became legall) and 
polmeally lmpolfant to  German society 'often expressed ~n terms a i  "sovereign' I". 
fereitsi and uhich ~nereaaingly affect 3endm.i state mihfary actinl iei  and mereits 

apBOBI 1973 11, S 423if For a history of events surroundme the Berlin c n a m  and 

.._ ._ . ., -. . . . . . 
BBJaffe d u m a  note 47, m t  93 
"For B l is t  of the various ameemenra condvdrd bu the Fedeial Reoublic with the 

Power Agreement on Berlin Septembei 3, ,971, m i  the sene3 of treaues befueen the 
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mans could deal on a "normai" basis under International law with 
ever) other State in the mrernatmnal system 

[Flor over tv-o decades, the FRG's foreign policy wae marked 
by a degree of loyalty. deference. and even submmsmn rarely 
Seen in the annals of alliance pohtlca In the 1970's. the 
FRG could begin to aseert a more "normal" foreign policy 
that reflected more self.assertmn and less sensitivity to the 
claims of others 

In short. while the occupation regime was terminated de jure in 1956 
with the Pans Protocol of 1954 and West Germany's subsequent en- 
try into NATO. de facto sovere,gnty-politieaI and legal-was post- 
poned unril international event3 provided opportunities for the 
Federal Republic to assert a greater degree of control over the exter- 
nal constraints on its international actions and relations 

AS this bnef historical review has sought to demonstrate. the 
Federal Republic's evolution towards sovereignty has been reflected 
in parallel derelopments in its mternatianal political relations as 
well as in Its international legal relation$. predommantly within the 
NATO alliance However, except for one minor amendment.g' the 
text of both the NATO Status of Farces Agreement and the Sup- 
plementary .4greement has remained unchanged mnee they entered 
into force in the Federal Republic of Germany m 1963 93 In that year 
two years after completion of the Berlin Wall. Konrad Adenauer 
stepped down as the fimt and only chancellor of the Federal Republic. 
having achieved hm political agenda and symbolically marking the 
attainment of full sovereignty for the Federal Republic. Yet m spite 
of the fulfillment of this objective, the presence ofrhe sending states' 
forces on German territory under the provmans of the Stationing 
agreements continues to be based on a legal regime that was created 

Federal Republic and the es~rern rratec of Europe, neieirheleis eliminated the pracfh- 
cal slenrficance to  any of the remalnlng occupation rlghta of the ilertern slliej ~n the 
Federal Republic 

"'Jaiie "Yp" note 7 7  ar 105 
i - A ~ e e m e n r  to  Amend the Agreement of 3 Aueurt 1959 t o  Supplemenr the .%rep- 

ment befueen the Partlei to  the lconh Aflanr l r  Trerrr reeardme the Erilrui OI their 
Forces r i r h  respect tu  Foreign Force6 Stationed in the Feieral Ripubhc of German1 
October 21 1971 24 U S T  2366 T I  A S  No 7765 mreflectlng chanser ~n German 
dameinc laboi relatiam 

milien all militate againat reopening negotiations on al l  or pmt a i  the  reem em en ti 
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and completed in an era of limited sovereignty m the Federal Repub- 
lic of Germany The question thus armes whether the two stationing 
agreement8 can retain their relevance and acceptabilitk- in the 
present context of full German sovereignty. 

IV. SEGOTIATIONS UNDER THE 
STATIONING AGREEMENTS 

If the question just posed is to be ansnered in the affirmative, then 
the primary method of resolving dispute8 under these agreements. 
such as those referred to m the preceding diaeussmn, muat rest in a 
dual process of interpreting the agreements within the context of 
West German concerns and interests ( 8 s  expressed in the hiatoncal 
development of sovereignty 8 s  i t  applies to the Federal Republic), and 
of continual, flexible negotiation of specific problems!' This flexible, 
nonstatic approach must rely not just on the text of the agreements, 
but on "the subsequent activities in performance ~n varying degrees 
of conformity to original expectations"" to adapt the agreements to 
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contemporary problems of German society This approach 1s neces- 
sary, because only through such a dynamic process of interpretation 
and negotlatm can these agreements. negotiated in a period of hm- 
ited German sovereignty, continue t o  be widel, accepted as a legal 
basis far regulation of the sending states' forces in the Federal Repub- 

The appropriateness, as well as the necessity. of frequent review 
and discussion among rhe parties to these agreements LS confirmed in 
the text of the agreements. in the comments of German writers, and 
in the provisions for consultative procedures within KAT0 lespecml- 
ly among the sending states forces, Recognition of the need far such 
an approach 1s demonstrated by the frequency, informality, and 
broad range of discussions among the parties to the agreements A 
recognizable pattern that emerges from these negotiations 1s a Ger- 
man concern for the protection of sovereign interests (within the 
framework of commitment to the KAT0 alliance), and a rending 
states' concern that the militar) requirements of the farces not be 
unduly comprornlsed by German domeeac polheal 1ssue.p Whether 
expressed openly or Implied. recognition of these concerns on all sides 
18 essennal in arrmng at an acceptable and useful interpretation of 
prawsmna of the statiomng agreements 

Article XVI afthe NATO Status of Forces Agreement states that 

l r  of German? 

all differences between the Contracting Parties relating t o  
the interpretation or application of this Agreement shall be 
settled by negotiation between them without recourse TO ani 
outside jurisdiction Except where express provision 1s made 
to the contrary in this Agreement, differences which Cannot 
be settled by direct negotiation shall be referred to the Xorth 
Arlantlc Coune,l 

Article 3(lr of the Supplementary Agreement states, 1" part. that 
"the German authorities and the authorities of the forces shall 
cooperate closely to ensure the implementation of the KAT0 Status 
of Farces Aereement and of the present Aereement ''% Article 8871 

B'Amcle 5 af the  rupersedod Farce6 Conrenrlon afipulated O n l V  that 'the aurhonr>eb 
of the Farces and the German authonnri ahall take appropriate r n e ~ d u r e ~  t o  endure 
~ l ~ i e  and reciprocal l ia ison ' Liaison does not necessarll? m p l y  cooperation and di i -  
euirion. sf the ioUebt  le ie l  i t  can mean simply nat ice  Article3 of the Suppl~mentar? 
Agreemenr bender reqmnng close cooperanon ~n pragraph 1 mlth c p ~ e l f i c  ares; of 
cooperation listed in paragraph 2 3fsfei further m section 3 that ' t he  German aurhor- 
~ t i e h  and the authorities of a force shal l  by taking appropriate meaiurer. enbuie dme 
and ~ecipracal  liaison u ,thin 'hi S E O ~  of rhe cooperallon provided fa r  I" paT8graphi 1 
and 2 of this arricle" emphasis added) Thir language reflects 1 nearer concern for 
croperatian in tho Supplemenr~rj  Arreernent than C B ~  be found m the ealller con,er.- 
no" 
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provides that if agreement over interpretation of either the NATO 
Status of Forces Agreement or the Supplementary Agreement cannot 
be reached on the local or regional level, the matter will be forwarded 
"to the competent central Federal authonty and the higher authority 
of the force.'' Besides these general articles. close cooperation and 
negotiation of disputes 1s required by article 53 of the Supplementary 
Agreement,@' as well as in several other articles of that agreement sa 

The German Memorandum to the NATO Status of Forces Agree- 
ment and the Supplementary Agreement notes the large number of 
articles which require the sending states' force8 basically to follow 
German law!' and then states that special emphasis 1s to be placed 
an the requirement for continuous cooperatmn between the German 
and sendmg states' authorities It seems reasonable to conclude 
from this language, as well as from the numeroua references to coop- 
eration in the agreement itself. that German expectations for eon- 
tinued development of German sovereign Interests. which could not 
be fully realized a t  the time of the negotiations for the Sup- 
plementary Agreement. were placed m substantial measure in the 
ability to negotiate the specific mplementatmn and practices within 
concrete SLtuations Involving articles of the agreements. 

This view 16 Supported by the comments of German writers and 
officials on the subject of cooperation and negotiation of problems ~ n -  
volring the stationing agreements. Senneeamp states that, because a 
binding interpretation of the stationing agreements was not reached 
during the drafting stage of those agreements. conflicting interests 
must be solved in bilateral or multilateral Roman" 
and Tetalaff have noted that, regarding the protection of sending 
states' forces and their inatallatmns, cooperation between German 
police and the forces is not only B practical requirement, but is man- 

. .  
&r, dramage bnd seiape d q o 4  banr pm~ervstmn af land andbu>ldm,qs. & of 
land and buildings by the civilian papulafmn or German authunnei fur busmess, m g n -  
iuliursl or reiidential purposen. traffic precautmns. and feleeammunicatians 

BdSii e 8 ,  article 28 rma~nrenance afardcr and secunfy b) rhe s e n d m i  scale&' forcer 
ommde accommodanansl. article 44 iieillemenl oidiopuies over eonfraetsd art& 56 
ISATO defenre Korks), article 69 5pre~enfmn of v i ~ l a r i ~ n  of German foreign exchange 
regul8tmns). and article 74 \tax and ~ubtoms matter~l 

BBDsnkrchrilf, s u ~ r o  note 73,  at  224 If IS unclear whether ihx  comment 3 %  ala0 
directed ipeerfically at article I1 a i  the NATO Status of Forces Agreement 

>""Id 
'"'Sennecamp. 6upm note 19, at 2734 
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dated by the Supplementary Karnmerloher has 
asserted more forcefully that differences must be settled m negotm 
tioni in which the sending state concerned 1s bound to respecr the 
spirit of the agreements as incorporated in article I1 of the KAT0 
Status of Forces Agreement 8 1  e , the requirement to  respect German 
lawl.'03 This a o u l d  imply that the sending states' forces must place 
special emphasis on article I1 of the NATO Status of Forces Agree. 
ment even if they are not actually required by that article to obei 
German law 

This emphasis on cooperation, ishich from the German perspectwe 
provides a means of as~erting sovereignty within the framework of 
the existing srationing agreements, 1s supported by the general lm- 
portance of consultations within NATO '04 The 1967 Report an Fu- 
ture Tasks of the Alliance (Harmel Report, stated that 

as sorere~gn states the Alliee are not obliged to subordinate 
their p o l i c m  to collective decision. The Alliance affords an 
effective forum and clearing house for the exchange of ~ n -  
formation and wews. thus. each Ally can decide ITS pol~cy ~n 
the light of cloae knowledge ofthe problems and abwtlves of 
the others To this end the practice of frank and timely eon- 
sultarions needs to be deepened and improved ''' 

Although the eonadtation procedures between the sendmg States' 
forces themselves, and between those forces and the German federal. 
Land, and local authorities are not part of the formal NATO struc- 
ture, tacit support for clme and frequent consultaaona under the sta- 
tioning agreements can be derived from the NATO pollcs 

occur frequently on a regular as 
well as an ad hoc baais at YBIIOUS levels of authority among the aend- 
mg States and between the sendmg states and Y ~ L O U S  levels of the 
German government.'"- Representatwes and experts meet on speclfic 

Consultations and 
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subjects under rhe stationing agreements, such as construction plans 
and activities, telecommunication services to the sending atates' 
forces, environmental problems. and exercises and manewers Each 
sending state maintains a liaison office'"6 that stays m regular con- 
tact with the others, a6 well as with various departments of the Ger. 
man federal government, and that organizes and sends representa. 
tives t o  the meetings noted above These meetings and conferences 
can deal with specific problems of treaty Interpretation. Implement- 
~ n g  procedures. or ISSUBS ansmg outslde the scope of the stationing 
agreements that nevertheleas affect the activities of the sending 

The mereasmg level ofawareness and concern about potential eon- 
flicts between emerging German political and soem1 concerns and the 
activities of the sending states' forces has been reflected in the cre- 
ation and activities of aeveral new conaultatire groups in recent 
years In 1984 the first Kmted Starec.German law aymposium *'as 
held in Bonn for the purpose of establishing closer contacts between 
legal advisors to the German government and the U S  forces. this 
has become an annual event. Among the sending states, a Host Ka- 
tmn Relations working group was formed within the last ten years to 
deal with general trends. rather than specific legal issues, of German- 
sending states' forces relations under the stationing agreements. At 

forces. 
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the  diplomat^ level, the German government has initiated a series of 
separate, bilateral working groups with the United States and the 
United Kingdom, focusing pnmanly on the problem of the environ- 
mental impact iespeeiallr noise) of traimng activities on local cam- 
mumties Members of the sending states liaison offices attend these 
meetings. and coordination m t h  the regular consultative processes of 
the sending states' forces E maintained. 

These contacts and consultative mechanisms are capable of ratis- 
fymg some basic requirements of the Germans and the sending 
etates' farces On the German eide they provide the necessary means 
to interpret and negotiate the stanamng agreements in a manner 
that *ill take Into account the emerging political and social concerns 
a i  a fully sovereign state under the treaty regime established when 
those concerm were not Sully developed For the sending states the) 
permit B consistent and consolidated approach to interpretation of 
prowsmns oS the agreements which could not be achieved ~n separate 
bilateral negotiations Far all the parties. the) constitute the neces- 
s a g  means for resolving disputes Since the stationing agreements 
do not pmnde for a specific dispute r e d u t m n  procedure. It 1s impor- 
tant that problems and disagreements be worked out as erpeditioua- 
ly. and BC as low a level 8 s  possible In each of the specific problems 
noted prevmusly ~n this article, strictly legal arguments over the cor- 
rect meaning and interpretation aslanguage. or broader conflicts over 
the asseraan of national Interests, are clear13 inadequate The sys- 
tem of negotiatmn and consultation which now exists IS sel l  de- 
veloped. extensive and accepted by all the parties As long as the 
participants understand the context in which the stationing agree- 
ments have deve!oped. It should be possible t o  reach agreement in 
interpreting and applying difficult provisions OS these agreements 

v. CONCLUSIOS 
The N4TO stationing agreements present a dilemma for the Feder- 

al Republic OS Germany As the brief discussion of The Schooner E x -  
chawige [ M%addon and subsequent analysis of that case have sought 
TO demonstrate the NATO Status of Forces Agreement by itselfrep- 
resents a historically logical and restrained approach t o  the problem 
of balancing sovereignty between the sending states and the receiv- 
ing State in an international system which. unlike that from which 
customar) international law developed, requires a long-term pres- 
ence of s>gmficant numbers of visiting forces on the terntory of the 
receiving state. Ne\errheless, the problem OS the compatibility of 
sovereignty in its Sull sense with such a presence remains. as mdi- 
cated by the example of France's aithdrawal from the military struc- 
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ture of the NATO alliance. For the Federal Repubhc of Germany. the 
assertion of full sovereignty within the framework of the Sup- 
plementary Agreement as well as the NATO Status of Forces Agree- 
ment is an eapecially difficult problem 

The Supplementary Agreement IS both a consequence of and a de. 
velopment in the evolvmg legal regime for the stationing of visiting 
forces in the Federal Republic of Germany. This regime was created 
during B period of nonexistent or limited sovereignty in that state, 
and some would argue that It perpetuates that condition However, 
the Federal Republic of Germany has emerged from this penod of 
limited sovereignty, and questions about the current relevance and 
acceptability of these apeements would seem unavoidable. An 
understanding of both the legal and the political dimensions of 
sovereignty helps explain the assumptions underlying the current de- 
bate over the interpretation and application of these agreements 

There is virtually no possibility that these agreements will be 
amended or abrogated in the forseeable future,"' 30 they will most 
likely continue to regulate the actiwties of the sending s t a t e i f o m s  
in the Federal Republic of Germany Those forces wil l  thus continue 
to have the same relatively broad nghts and priwleges granted to 
them by the agreements, which were a product of the occupation 
penod and which. although to a more limited degree, maintained a 
favorable S t a t u  for the sending ststeal forces which could not have 
been contemplated in the earlier commentaries on the relationship of 
sovereign interest8 involved in such Situations 

It is also evident, however, that the development of full German 
Bovereignty has required a critical examination of the legal baais for 
the activities of the sending Btates' forces, and that some aceornmoda- 
tmn of the agreements to emerging concerns of the Federal Republic 
LS required. Germany will continue to accept the stationing agree- 
ments politically as well as legally only so long as they are viewed as 
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consistent with full sovereignty as that term has been discussed here 
This means that interpretation and adaptation of the agreements to 
meet German political interests and legal requirements will he de- 
manded 

Additional legal challenges to sending States' activiuee through 
the domestic judicial process can be expected, but their effect will 
probabl) remain limited. It 1s in the political realm of negotiation 
that German sovereign intereets will be most forcefully asserted The 
task for the German government will be to manage the domestic poli- 
tical concerns whxh will increasingly demand attention, while con- 
tinuing t o  maintain its alliance commitments In practice this means 
that the sending states will be asked to distinguish more carefully 
between those rights and privdeges under the stationing agreements 
which are essential to the activities oftheir forces. and thoae in uhich 
German Ian and policy can he followed more cloaely Far their part, 
the sending states must be concerned a i t h  retaining the rights and 
privileges nece6saq to continue operating in the German milieu. 
while remaining aware of the need to be flexible with regard to provi- 
sions of the agreements that affect particularly sensitwe German in- 
terests. Both s i d e  must look beyond the text of the agreements to 
their broader hiatorical and political context in order to maintain a 
legal and polincal environment in the years ahead that wi l l  help 
achieve the goals a i  all the partiea 
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A ROVING COII.IMISSION: SPECIFIED 
ISSUES 4ND THE FUNCTIOS OF THE 

UNITED STATES COURT OF MILITARY 
APPEALS 

by Eugene R Fidell" and Linda Greenhouse'- 

I. INTRODUCTION 
Once again-although, happily, this time without the impetus of 

either a shooting war or sweeping public discontent-military jusrice 
1s in a penod of ferment. With developments such as the passage of 
legislation facilitating the exercise of court-martial jurisdiction over 
reserwstsl judicial repudiation of the service-connection limitation 
an subject-matter jurmdienon,2 reestabliahmenr of the Court 
C ~ m m i t t e e . ~  the hard look being given to questions as baaic as the 
constitutional status of the L'mted States Court of Military . 4ppea l~ .~  
and the spurt of public interest that comes with a string of relatirely 
highly-publmred courts-martial and appeals? it 1s desirable to re- 
visit aspects of the system that may have escaped recent, comprehen- 
SlYe scrutiny. 

This paper considers one such aspect-the court's specification of 
appellate issues-not so much for Lts Intrinsic interest as for the win- 
dow it offers from which TO survey larger questions concerning the 
Uniform Code of Military Justice the Court, and the place of each m 
our legal system. 

'Partner Klarei Feldesman & Tucker Washmeon D C B A Queens College, 
1955 LL E ,  Harvard Law Schml. 1968 This paper i a s  prelenfed a% the TuelRh Cnm- 
ins1 Law UPW Deielopmenfs Courie The Judge Advocate General', School Char- 
I h t e n d l e  Virginia on .4uguit 17, 1988 

-*Reporter \ \ a ihmsan  Bureau The 6 e r  York Timer E A  Radcliffe College, 
1966, M S L , Yale Lau School, 1978 41: Greenhouae cmers the Supreme Court offhe 

'Sotuna, Cmled Stater 1 O i  5 C t  2924 1987, 
'Reeirablmhment of fhe  Court Commiriee 25 M J  154 I C Y  A 19878 
'Legislation *ai introduced ~n 1987 to make the cour t  an article 111 tribunal S 

1625 100th Cong 151 Sesa '19871 See aanrralb Everett Jestice m Cniform, 26 
Judges J 29 ,19871 

'Examples include U S Nary-hlanne Corps Covrf of 4l~l~tary Revier v Carlucci, 26 
41 J 328 IC M A 1968,, Emted State: v BIIIIB, 26 41 J 744 P; M C M R 19681, and 
Cnited Stater,  Scot t  24 M.1 166 8C M A 19871 
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A 1980 article in The JAG Journal' examined the courts  practice 
of specifying mues for briefing and argument  on its own motion At  
the time. Lt seemed noteworthy t h a t  the Incidence a i  such issues 
appeared to have fallen below the historic level of about one-third of 
t h e  total issues granted review The article concluded t h a t  the prac- 
tice should remain in effect but  should be 'reserved for use ~n the  
truly extraordinar) case In the unlikelg e r e n t  the qualiti of appel- 
late defense practice changes radically for the n m s e  the  Court nil1 
then be in a position to reevaluate the need for a more i n t r u a n e  re- 
view ar the  petition s tage ''' 

Since then.  the practice of specifying ~ssues  has continued. 
although t h e  r a t e  of spec>ficatmn has fluctuated ' With a complete 
turnover on the bench. as well as passage of the Military Justice Act 
of 1983 (opening t h e  door to the direct rewen in the  Supreme Court 
for eome military C B S ~ E ~ '  and serious attention being given once 
again"' IO baaic changes in the  s t a t u  of the Court of Military 
Appeals, the time has come for a critical appraisal of rhe practice and 
its ~mplicat~ons for the Court and for military Justice 

We conclude that specification of issues as still practiced by the 
court 18 out of step with the mainstream of Amencan Judlclal prac- 
tice. 1s a throuback to an earlier and more paternalistic age in the  
history of modern Amencan military justice. and conetitutes a need- 
less source of m t e n n i t h t i o n a l  and bench bar friction 

11. THE COURT'S THREE FREEDOMS 

... . .I" L.." . . . , 
' 1 0 U S C  *86ihl,Supp I \  1 9 W 2 8 U S C  b125WSupp IY19861 
' 'See also Off of G e n l  Counsel Dept of Defense, Reform of the Court of Y i h f ~ r )  

Appeals ,  19791 off of Cen 1 Counsel Dep r oiDefenae Report of the Dep'l of Defense 
Study Group OP the U S  Court oihlrlirary Appeals 119861 
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[at  first)" general and fiag officer cases, and cases certified by the 
Judge Advocate Generals, the court was free to accept or reject cases 
depending on Its highly subjective sense of whether "good cause" ex- 
isted 

Second. the court read its mandate as leaving it free "to find it8 law 
where It will, to seek, newfiedged and sole. forpirncipie, unhampered 
by the limiting crop of the years."" The Brosman Doctnne, which 1s B 

source of the court's vulnerabil~ty, '~ continues to reverberate in the 
court's jurisprudence 

Third, the court "has traditionally reviewed meritorious mues 
which were not assigned by an appellant or his counseP4 OT certified 
by The Judge Advocate General." This practice 1s tied to the court's 
independent examination of the record. One mlght have thought that 
the onginal congressional insistence that petitions be granted or de- 
nied within 30 days precluded such a History teaches. 
however, that rather than discouraging sua sponte identification of 
~ S S U ~ B ,  the anginal statutory deadline simply foatered judicial re. 
liance on staff attorneys." Whether or not this was logical or sensible 
a t  the outset, It 1s beyond dispute that the practice of specifying issues 
grew up early and is as firmly rooted today as ever. 

Taken m isolation, none of the court's three freedoms seems parti- 
cularly remarkable. The power to pick eases as B matter of discretion 
LS a familiar one in American appellate justice Similarly, that un- 
usual doctrinal freedom was thought appropriate when the Code was 
in its salad days hardly come6 as a surprise And there is certainly 
nothing startling about an appellate court spotting errom on Its own 
motion and directing that they be briefed 

The problem, therefore. lies not in the area of principle but in the 
combmotion of these three freedoms in a mngk tribunal (especially 
one that was for most of its four decades of existence immune from 

'>The Coderar amended m 1983 toremavethe specialrr~atmenfaff~rdedfa general 
and Rag officer E B ~ P S  M~hLary Justice Act of 1983, Pub L T a  98.209. 9 Ild). 97 Stat 
1102 

"Brmman. The Court Firer  Than Mosl. 6 Vand L R e i  166 167-66 $1963) (em. 
p h s m  m anginall 

"FFldell. " I f 0  Tree Falls zn theFohresl " Pubiicarron undDigesting Polirira and the 
Potential Contribution of . M d & t a o  Courts to Amailcon Luu. 32 JAGS 1, 9 n 66 (1982) 
[hereinafter Tree in Forest1 

"Unired Sfatea v Orfir, 24 M J 323, 325 IC hl A 19871 
'% g , United States Y Banks, 7 M J 82, 93 n 3 1C >I A 19791 
"The 30-day deadline UBB repealed m 1981 Illhtaw Justice Amendments of 1981, 

I'D Meador. Appellate Courts Sfan mnd Procesi ~n the Crliia of Volume 223 11974r 
Pub L No 97-81, 1 6 ,  95 Srar 1088 

[hereinafter Staff and Process1 
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direct review in rhe Supreme Court1 and m the degree to  which the 
third freedom LS treated as a license to depart from the usual norms of 
appellate process The mstitntmnal ~mpl i ca t ion~  of there overlapping 
and interactive freedoms have not been full) explored hioreover. 
those mplicatmns have changed as other aspects of the military JUS- 

tice system have matured over time 

Of the three. the freedom to pick cases has been least SubJecr to 
change for the simple reason that Congress imbedded 11 ~n the sta- 
tute Had Congress seen fit, fire )-ears ago, to subject denials of revieiv 
to Supreme Court review by writ of eerrmrari. things mlght be dif- 
ferent: but as IT m,lB rhe power of the court of Military Appeals to 
determine ar least which petition eases It shall hear remains essec- 
tially where it was m 1961 

The yeare have not been as kind to the second freedom. the power to 
select the rule of decision Article 36 now pro\idea that the rules of 
pretrial. mal, and port-tnal procedure. and the rules of evidence, in- 
cluding modes of proof. shall be as provided by the President. who 
shall insofar as he deems practicable, follow the rulee generally rec- 
ognized ~n the trial of cnrninal c a e s  in the district courts While 
there was a time when 11 appeared that this would be a 11vely doctnn- 
a1 area. events haxe not borne this out. and the "sleeping giant of 
article 36. hawng %tirred,"*' dumbera an I n  large measure this 1s 

due to the fact that Conp.ess nipped in the bud an effort by the Court 
of Military Appeal8 t o  confine the President's power under article 36 
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to the tna l  proper?2 and to the fact that through the Military Rules of 
Eiidence. much district court jurisprudence has been formally 
embraced 

On the other hand, the Executive Branch may have subtly ex- 
panded the court's doctrinal authority Thus. article 36laJ confer8 
upon the President broad d not unlimited discretion to determine 
nhen a c ~ v h a n  federal rule of evidence or criminal procedure E im- 
practicable for the military.z3 The 1969 Manual for Courts-Martial 
had provided that the civilian federal rule8 of evidence or, failing a 
federal rule. the common law, would be applied to questions of e w  
dence not otherwise governed by the Code or by the Manual i4 Signif- 
icantly. paragraph 137 seemed to leave the judiciary no discretion t o  
make a practicability determination (although it 1s certain that the 
court made such determinations from time to time. albeit perhaps 
only sub silentrol 

In 1980, the Military Rules of Evidence superseded paragraph 137 
They provide. m what might be called the "residuary clause" of Rule 
10ltbl. that ifailing an enpresa provmon of the .%lonuall the courts 
shall resort to " i l l  First. the rules ofevidence generally recognized in 
the tna l  of crimmal cases in the United States district courts. and 121 
Second. nhen not Inconsistent with [such rules], the rules of evidence 
at common law." At first glance this appears to replicate the 1969 
.Vanuds approach, and Rule lOllbl has been commonly so 
understood." But the introductory clause of subdivision ibr of the 
Rule must be examined as well, for IT states that theae two "secondary 
murces'' of the law of evidence "shall apply" only 'insofar as practl- 
cable" land. of courde, ifnot inconsistent nith the Code or the .Mom- 
al, That IS the President has now expressly left It to the judiciary to 
determine when a e ivhan  federal evidentiary rule or common law 
doctrine I E  practicable 

In short. whereas the 1969 .Monuol seemed to exercise the power to 
determme practicability the Military Rules of E\ idence seem to dele- 
gate that power to the courts The effect of this change LS either TO 
provide a firmer footing for the court's past practice If it has been 
making practicability determmatmns or if ~f has not. then to expand 
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the  court's residual power to accept, reject, or tinker wlth the ~ ~ w l i a n  
rule ,  at  least 8 s  to mat ters  of evidence. As such, it 1s of B piece with 
the Brasman Doctrine 

Note, however, t h a t  the Military Rulea of Evidence do not exhauar 
the President's broad rulemaking pouer  under article 36. As to 
nonevidentiary rules, 11 would seem that  the President has  by Im- 
plication, not delegated his authority to make practicability deter. 
minationd This leaves open the  question of t h e  extent to which such 
determinations may be subject to judicial review In this regard a 
footnote in a 1986 memorandum opinion may prove slgnlficant In 
Cnited States L H o r ~ e y , ~ ~  the  court observed that  It was not compel- 
led t o  decide a h e t h e r  It would be bound by a .Wonuo/ promsion that  
"displaced" a Judicial decision canatrumg an article of the Code The 
fact t h a t  the court a o u l d  even flag such an issue suggests that .  
whether  or "01 Lt LS aware of the nuances of the shift from p a r a p a p h  
1 3 i  to M R E  lOl ibr  concerning practicabila? determinations. It will 
not easly relinquish its doctrinal freedom or residual rulemaking 
turf, eren though the reason for that  freedom-the need to put flesh 
an the boner of a new legislative skeleton-no longer obtains 

It might be thought that  the promulgation of the Military Rules of 
Evidence required t h e  court to embark on yet another career of rule 
selection and filling-in of doctrinal mteratices, much 83 ~ 8 3  the  case 
when the Code itself mas enacted The analogy fails because, ~n addi- 
tion 10 the  fact that  the Military Rules of Evidence largely adopt rules 
t h a t  hare received a plentiful gloss from t h e  article I11 courts. nearly 
a decade has  already elapsed since the  President issued t h e e  rules 
The 'breaking-in period,' if any was needed, muat be over by now 

This leaves the third freedom that  the court claimed the freedom to 
frame Ita own mues One could argue that  ~t emerged from rhe same 
wellapnng as t h e  Brosman Doctrine-the need to flesh out the Codes 
jurisprudence as quickly as possible, in the interest of reducing un- 
certalnt). in a Junsdlctlon where military exigencies may at any mo- 
ment become paramount  Or one could argue that  it reflected the na- 
tion t h a t  unusually acIire cirllian judicial ovrrsighr was necesmry in 
order to make up for shortcomings in the representation of defen- 
dants  in courts-martial 

I f t h e  farmeri \aa  the Impetus, It no longer enjoys any force. because 
military law I S .  and for at least a decade has  been. ' a  mature. s u b -  
stontud and essentiaili coherent corpus jur is .  which can atand-sup- 
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port Its weight-without the need to rely on unnecessary doctrinal 
buttressing '"' 

And if the Impetus was concern about the effective assistance of 
counsel on appeal. it 18 equally clear that times have changed dramat. 
Ically-and in ways pertinent to this ~ssue-s~nce the early 1960'3 
A system that once relied extensmely--at least a t  the trial level--on 
nonlawyer counsel, has for many years relied almost not at all on lay 
counsel Military defendants have a ngh t  to  lawyer counsel on 
appeal Each ierwee has a professional discipline mechanism m 
place, and the Code Insulates appellate counsel from lay commanders 
by requiring that the former be assigned to the Office of The Judge 
Advocate General.'' On these facts, a heavy burden must be shoul- 
dered in order to JUStify retaining a nonadversarial larer of scrutiny 
to prowde a Judlmal qualitj assurance program with respect to the 
work of military appellate attorneys 

In summary, the court's three freedoms-to select eases, to select 
rules of decision, and to frame issuee-may have come into being a t  
about the same time. but they stand on different Jundleal footings, 
and. tn the case of the latter two, have been substantially eroded by 
subsequent events. The wonder 1s that the third freedom-the power 
to specify issues-has not been more controversial. 

111. WHY ISSUES ARE SPECIFIED 
If the reasons that impel the Court of Military Appeals to grant a 

petition for review remain obscure. the criteria the court applies in 
demdmg whether to specify an issue are even more mysterious The 
court has given few clues in this regard, and precious little can he 
gleaned from the reported decmons. 

What little we know IS easdy summarized The Central Legal Staff 
reviews all Incoming cases, even-or perhaps. particularly-where 
counsel have asserted no ~ S B U ~ S  ID the supplement to the petition'' 
The court has not officially published it8 operating p r o c e d ~ r e 5 . ~ ~  It 
prepared B brief zummary in 1974:' but the court has not updated 
the summary in the literature since that time 

. . .. 
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The etaff "has been edpeciallr effective m helping the judges formu- 
late issues for review and in helping them screen out cases in which 
re\ ien should be denied Its functions may be broken down into 
three categories First, it reviews pleadings for formal compliance 
with t h e  court's Rules of Practice and Procedure Rule 36lbi provides 
t h a t  the court mag issue an order to show cause dismiss the praceed- 
mg. or re turn papers on its own motion or on motion of a part) for 
nolar ion of the Rules or an order of the This aspect of t h e  
staff's review includes meues of timeliness3' and whether t h e  court's 
starutary jurisdictional threshold h a s  been met  

Second in t h e  coume of searching the record, the staff looks far- 
and not infrequently finds-technical problems with the papers For 
example. it 1s not uncommon far the court to note formal errors such 
8% incorrect social secuntg account numbers.'. omissmn of the pun,- 
t i r e  article t h e  accused violated 36 or the precise offense '' Other for- 
mal defects such as a c o u n  of military r e v w d s  purported approval of 
a remitted part of a sentence" or errore in court-martial orders 'I 
alao presumably fall within this  category of the staff's functions 

Third. either bv Its own lights or with guidance from t h e  judges?' 
the  etaff frames LSIUBS for the court's specification, t y p ~ c a l l ) - ~ ~  with a 

Eieretr supra note 4 at  32 
'S?e ala" Court of Yilitari Appeals Rule 34 b 1977 dirrusrid an E Fidel1 Guide 

to the Rule. of Practice and Procedure of the United Stares Court of I l i l i lar)  i p y e a l i  
60-61 ,1978 m a  11 Supp 1980 For pureli  technical errors ~r pmbabli  15 a n ~ r t i  of 
time ior opposing cuunael LO d r e l l  on the i i o l a r i o n  Ct Clark \ Umrrd State- 14 CI 
Cf 397 819% Smith C J ,  'Clerk.  Office uill prumpfli bring the mailer to  *he 
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Y L ~ W  t o  plenary bnefing and argument as in the case of muee  that 
the court F a n t z  after the petitioner has raised them." This third 
category E the most troublesome. for it goes beyond mere housekeep. 
ing either under the courts own rules or as to administrative paper. 
work requirements relatmg to the record oftnal and promulgation of 
court-martial results. 

A feu derails emerge from a Iittle.noted order that denied reconsid- 
eration of the demal of a petition for re>iew. In L'nited States L- 

Roukas the court said: 

[Ilt appears that appellant has not shown that the Court 
overlooked or misconstrued his original petition for grant of 
review. Appellant'z. petition for grant of revleu- was submit- 
ted wthout specific assignment of error Consequenrly, the 
Court examined 111 the providence ofhis pleas, [21 the possi. 
bihty of any error of law with regard to sentence. and 131 
revwdedl the record of t n a l  to insure that appellant aas  not 
denied mi l i ta r~  due process. The assignments of error in the 
petition for reconsideration do not r a m  any LJSW not consid- 
ered by the court in carrying out its Statutory mandate. 
Article 67(b), Uniform Code of Military Justice, 10 U S.C. 
9 867tbl Accordingly, It IS ordered that the petition for re- 
consideration 1s denied" 

This text 1s as rich as it 1s bnef For one thing. LL confirms that the 
coufi believes it has a duty under the statute to conduct an Indepen- 
dent review of the record" For another. the use of the ward "conse- 
quently'' implies that IT would not have performed such the review 
described had Roukas filed a petition that asserted some particular 

19648 tmem,  
"The court mav also rephrase an >?sue initially framed by the peiiiioner Theae are 

Ssrafement of Everett, C J , 1'1 doubt rhar an? other appellate court having discretian- 
ariiurlrdicfion makes a more detailed i e v i e ~  o f t h e  record t o  insure that no pre>udmdl 
error has been committed 01er the )ears the Court of Mlllrary Appeals has cansidered 
this p a n  of our afatutor) dut) " 
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error This implicarmn IS plamly false '[Elven a case submitted 
on the  merits IS perused for possible issues undetected belo* '- To be 
sure. the court has  specified issues where the petitioner aa%gns 

but it regularly specifies issues m cases in which the petition- 
er has asegned error '' Even If the court 1s under a duty t o  examine 
the record for unamgned errors. It Petam8 discretion to deade what 
to do with what i t  finds Far example. it can specti? an l s m e  and 
remand far consideration by the court of military r e \ i e n  
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Of the three categories" noted m Roukas, the first is familiar terri- 
tory. it IS difficult to understand why appellate defense counsel could 
not be relied upon t o  confirm the presence or absence of even arguable 
error In that regard If anythmg, the second category seems even 
more straightforward and less m need of a continuing helpmg hand 
from the court or its staff. The third is the "wild card," for the notion 
of "military due process" 18 80 amorphous and open.ended that It im- 
plies an unlimited review subject to no known or knowable cntena.  If 
this category extends to errors such as convictions barred by the stat- 
ute of Imntations, however, or t o  matters as familiar as the powble 
existence of a conflict of interest on the part of counsel,53 once again 
ITS necessity Seeme open to questmn 

The reasons for the third category are simple: the court appears to 
subject specified issues to no higher standard of "goad cause"" than 
granted ~ S U B J  ( ~ e ,  those advanced by a party), and has failed to 
channel its own discretion in respect of the one as much BE the 
other." 

This. in turn.  should require consideration oftheiudgej'philosophy 
regarding "good cause "Regrettably, but not surpnsingly, the cqstal  
ball they have given the bar is cloudy. The court's rules require a 
majority vote in order to grant review 56 While there have been times 
that the court has granted review when only one judge thought "good 
c a u d  had been shonn.5' the court IS eridently not m such a phase at 
present. mnce it recently denied review over a dissent." 
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Two xotes being necessary, the questmn remains 8s to what "good 
cause'' standard the court applies Judging by CnztedStates u .Mason 
one might think that one member of the court. Judge Cox LS of the 
view that the court should p a n r  review only if the case haa merit. 
rhus collapsing the ultimate merits into the threshold question of 
"good cause " HE dissent observed. ' I  believe the issue raised in the 
petition 1s without merit. Accordingly, I dissent from pan t ing  it If it 
may have any merit. then we should grant require briefs. and have 
oral argument before deciding the issue "19Acrually. however, rather 
than shedding light on "good cause" standards, this Seems t o  be mere- 
ly an abjection t o  aummarq disposition All that 18 required for the 
staff to iecommend specification IS that an error be "arguable ' 
According to a 1974 Study, the staff attorneys 

do not confine themselves to the points raised in the pet). 
tmns They read the complete record and discuss in the [ C B E ~ I  
memorandum all defects of any arguable substance. The 
judges consider rhemeelvee as pnmanly.  though not exclu- 
s v e l y .  concerned with error corre~tmn A p e t ~ t m n  will be 
granted if  two of the three judges think there 1s the Ilkell- 
hood of ani prejudicial irregularits. even though the tssue 
may be of no general legal or constitutional mportance On 
the other hand. a pennon will sometimes be granted because 
II presents a navel or important question, or there IS a can- 
A m  betireen two Courts ofhlilitary Review, even though the 
judges think the result belou 1s correct The Commmianers 
prepare rhe memoranda with all these considerations m 
v,ew 60 

128 



19881 SPECIFIED ISSUES 

IV. IS SPECIFICATION A S  EMFTY 
GESTURE? 

The danger that a staff search for error "may result in dredging up 
matters of little or no consequence which the parties themselves have 
already decided to abandon"6' E inherent ~n the process employed by 
the Court af Military Appeals Because specified ISSUBS do not reflect 
the litigants' own review of the record, they present a real danger of 
wasted effort through improper framingez or improvident  grant^.^^ 
To date. there have been no studies of the extent to which petitionere 
benefit, in real-world terms. from the practice of specifying errors, 
just as there IS less than aatisfaetorr information regarding the rei er- 
sal'affirmance rate m general a t  the Failing the kind of long. 
term and ultimate-outcome-on-remand data one would prefer, we can 
still draw some inferences from the data for decided cases in which 
ISSUBS were specified in 1986-87. 

As seen from the table annexed to thie article. apemfied mues are 
often. If not invariably. a waste of time While the 'batting aver- 
age" for useful relief 1% low given the fact that these are cases in 
which the judges took what one would think was the unusual step of 
identifying ISSUBS of interest to them--a step that presumably signals 
a higher probability of reversal than if counsel frame an issue- 
appellants have gotten real relief from time to time through 
specfcatlon 66 

lmem 1, the court vacated 81 improv>dent B hie-month-old gram of review on m 
aiaigned iaiue 
"Thecourt'iannualreporriindicare Maarer D o c i e f i e v e r i s l r ~ n r h o l e u r ~ n p a r t  but 

3uch rejerdali w e  often oflittle p r a c i ~ a i  value ro  rhe appellant a i  rhere the sentence 
IS left inram but mme adiuatment IS made ~n the finding. 

"But see United Stares I Svmprer 22 31 J 33, 34 IC hl A , .per cur~amm characrer- 
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If, as the  appellate outcomes indicate. goad occas~onally does come 
t o  appellants in specifidissue c ~ s e ~ ,  what can be the harm of This 
process? The harm 1s elusive but not insubatantid It haa t o  do w r h  
the basic architecture of the system; why should ne take a more 
paternalistic approach to appellate military justice than our soclety 
applies in other fields of appellate justice? In a sense. indeed. the 
m u e  is cousin to the recurring question whether the civilian rule 
should be applied on an)- particular issue of evidence or cnmmal pro- 
cedure m the military Are there reasons peculiar to the milnary that  
counsel a more intrusive role for the highest court of the jurisdiction7 
Does it follow that the Court of Milltar, Appeals must be seen either 
as abandoning Its impartiality or, in the alternative. as forcing the 
pame5 to engage In a frequently f u t h  appellate exercm?6' 

In the 1960's and early 1960's. an argument could h a w  been made 
that  there was a need far ajudicml 'helping hand'' to establish the 
reahty of appellate military j u t i c e  on a firm footing and perhaps t o  
ensure that  command influence did not creep upaard in the system to 
mfecr the quality of appellate representation Perhaps there was a 
sense that the whole srstem was novel, and that the court mtghr 
more the jurisprudence along faster if It could give pomters by means 
of specified 1ssue~ There probably was also a s e n e  that IT was Impor. 
t am that cnilians play some role in the ie%iew of any serious Court- 
martial t o  asawe servicemembers that they were not entirely at the 
mercy of appellate counsel who were themselves in substance or 
appearance. part of "the system." 

Bur these conslderatlons hare little or no force today Command 

ent clear e m r  such oble i t lon 
ed States v Jones, 13 hl J 40 
ecord showed no reaaonabli f 
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influence would have been unlikely a t  the appellate l e d  1n any 
event. given the statutory requirement that appellate defense coum 
se l  be m the Offices of The Judge Advocate General" rather than 
under the supervision of line commanders. In United States c. Arroyo, 
the court implied that appellate defense counsel might be subject to 
"indirect or subtle pressures," but disclaimed the implication "that 
any sort of command influence will prevent appellate defense counsel 
from performing their professional duty '"' What 18 more, by provid- 
ing such counsel "wlth some protection against reprisals or harass- 
ment if they assert arguments that may not be well received by per- 
s o n ~  higher m the military establishment" (since counsel will be able 
to say they were "only domg their duty"), G r o s t e f ~ n ' ~  helps ensure 
that appellate defense counsel cast their net as broadly as is profes- 
sionally responsible in assigning errors. Having Itself been decided 
on an msue specified by the court?' that case makes It that  much less 
urgent that  the court undertake Its own search for error 

With nearly forty years ofreported military decisions behind us. an 
established trialpdieiary. and heavy reliance on lawyers throughout 
the system, It 1s hard to perceive a proper didactic role for specified 
issues on other than the rarest occasions This 1s not to say that there 
1s no further room for elaboration of military junsprudence-heaven 
forbid!'-but at a certain point It 18 f ax  to expect that the parte of 
the legal canvas that remain to be painted begin to diminish 

A further factor-although little attention has been paid to the 
Subject-E the existence of professional responsibility machinery m 
each serv~ce'e legal program If it functions properly. i t  can provide a 
disincentive to shoddy workmanship that might, one must assume, be 
the cause of some specified issues. On the other hand, there 1s not 
much that can be done to prevent burnout or the lack of face-to-face 
contact where the jurisdiction exists around the globe'3 but appeals 
are centralized. These may be fruitful areae for further attention by 
senior managers of mllitary legal personnel 

But again, what harm 1s there d a few accused who r - o d d  not 
otherwise do so occasionally get relief? The harm lies in the distor- 

b'UC41J art 70'8 
' i i i s i ~  224 2 2 6 1 ~ ~ ~  m 1 i 2 - 1  
' 9 2  n%J 431 C M A  m z 8  dge rnlted stares, neaii. 26 nlJ 391 397 

,C 41 A 19881 Incldenfall) m H e d y  the only LEW %a i  m e  that the court Ipeclfied 
See 21 M J 300 IC M A 1985) imem The case vas affirmed afrer nearly three years 

'-This appears nor from the order granrinr i e v l e q ,  11 \I J 368 IC M A 18811 
imem I .  but  fiom t h e  opinion 12 hl J sf 433 

-'Cf H w k ,  Finn .Calaverai Ca . Cal , Super C t  lYe4, discussed ~n Memer The 
Dc, the Common Luu Slappod 7 1  A B  A J 103 19858 

'UC4IJ art 5 ,Code ' ~ p p h e s  in all placei'', 
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tion of the judicial process Emboldened by Congreas's directive that 
the judges participate in the Code Committee," the Court of Military 
Appeals may view itself a8 an ombudsman that operates according to 
a common law of article 67," under which, for example Its members 
have an extensive field visitation program That judges should occa- 
smnally get out ofthe courthouse cannot be denied But the more the 
Court ofMilitary Appeals does afthis. the more It abandons Its c l a m  
to be treated as If It were an a par m t h  the other federal court8 of 
appeals Simdarly. an appellate court cannot make itself the framer 
of LSSUBI 8s frequently as this muit  still does Without creating the 
impression that It is doing something other than deciding the CBSBS 

that the litigants bring." Moreover, where a court farms the habit of 
specifying issues without first articulating its criteria for the grant of 
review much less its cn t ena  for specification. it debases its own Insti- 
tutional currency by making the discharge of ITS responsibilities seem 
to be a matter of fortuities rather than the application of known 
criteria to ISSUBS that the parties present." As the Ninth Circuit has 
observed, "The commismon of ajudge 1s not a general azslgnment to 
go about doing good There 1s work enough for court3 to do, and time 
enough far ajudge to act when a ~ a ~ e  1% properly before the court. 'P" 

Or, as Chief Judge Hadgson wrote in Cntted States L' Landes, "The 
function of an appellate court 1% to re~ieu' justiciable lames. and 
while we may be inrellectuallr stimulated br an interesting academic 

Haitian Refugee Crr L C ~ ~ d e t n  SO3 F Suvp 141 461 S D Fla 1980 
@he? w o u n d s  6 7 6  F 2d 1023 15rh Clr 1962 

niodt led or 
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question there 1% no need to address It when the ISSUB 1s not preserved 

The specification of ~ s s u e s  has important and undesirable come- 
quencez for the court. the m h t a r y  appellate bench. and the bar. Re- 
peated use of the power can be read as a public vote ofno confidence m 
the military appellate bar's ability to identlf> and frame msues 
creatn el>-certainly one of the key tasks of such counsel. IT weaken8 
the very adversarr process the court has been at pains to protectbo 
and frustrates the efforts of appellate counsel to select cases that may 
be the beat vehicle for developmg some new prmc~ple of  la^ As ~n 
other Jurisdictions, the facts and the state of the record are hkely to 
bear heamly an military doctrinal developments. It 1s one thmg for an 
appellate court TO aivalt "the nght case,' but qmte another for I t  to 
8eize the initiative and select as a rehicle a case that counsel thought 
unfit for the purpose In addition to mereasing the risk of doctrinal 
missteps and ivaateful rmpromdent grants such a proeeas encourngca 
the view- that the court may be pursumg an inatitutmnal agenda that 
trenches on prerogatives of the Congress and the President, rather 
than-or, perhaps, in addhan  to-simply diapenamg p s t m  

Specificanon also c r a t e r  needless complexmes where. as m B 

series of recent CBSBS. counsel find themselves under appellate attack 
for being tardy in filing supplements to permon for rewew that fall to 
Identify any errors If the court perpetuates Its practlce of speelfy- 
m g  issues, it seems unfair t o  counsel and a waste of time to dwell an 
the timeliness of a supplement to the petition for revtew that ~n turn 

far appeai."-9 

-"I7 hf J 1092, 1093 ' A  F C hl R I lfoafnafe and rltaoana omiltedl, pet denied. 19 
i f  J 22 ' C Y  I 19841 

'"In several casea, for example. rhe iourt  requred rhe appomrment a i  counrel for 
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utes no issues If the court's sua sponte reviez will occur in any e\ent. 
submissmn of the petition for re~ ieu .  ahould suffice to trigger the p ~ o -  

hloreover. by unpllcarlon. specification 1s a rebuke t o  the courts of 
military revieiv. because It may mean they t oo  faded to percave 
I S ~ U ~ S  either in the case 8s It reached them or in their own handlmg 
of the matter or statement of their own mtm decidendi 

But let us assume that the iicues specified by the Court of Military 
rlppeals are proper ones-that each and every one of them. had they 
been raised in a petition for re vie^, would have recened a grant If 
such issues are not being r a s e d  by the parties does this mean that 
the workmanship or energy level of appellate counsel 1s not what it 
should be? If so. one would think the answer LS not to keep speclfymg 
IGSUBS (which IS merely treating the symptom,. but rather to address 
the source of the problem One would think that an announcement by 
the court that It will no longer specify issues except where they qual- 
ify under the exacting standard far "plain error '" would cause appel- 
late counsel to conclude that they will be looked to more than in the 
past t o  exercise the highest degree of care in enaunng that they 
fashion, preserve. frame. and argue meritorious ISSUBS effectively 

Finallj, a word about 'trailer cases,'' which form a large fraction of 
the total ofeases in which the court has specified mues  To the exrent 
that specified issue8 are present in other cases in which an issue has 
either been granted or specified, how concerned should we be that 
kicking the specification habit uill lead TO substantively unjust re- 
sulrs because sim~larly situated litigants will not receive s m ~ l a r  
treatment? 

This IS a not insubstantial objection, but neither IS II a compelling 
justification for the current state of affairs To be sure. there 1s unfair- 
ness ~n the case selection process where a decision may be afforded 
retroactive effect only as to casts that are s t i l l  ~n the appellate 
process y4  In the nature of things. a litigant who does not r a m  a par. 

cess 
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ticular issue has no reasonable expectation ofrelief, or even of a grant 
of plenary re vie^, 8 s  to that issue. To this extent. where B case 16 
made a trailer case through the specification PIOC~ES.  no subjective 
expectation of the accused 1s being vindicated. and to the extent that 
specificatmn LS withheld, the court merely denies the litigant a kind 
of appellate windfall 

%>I1 Seaman Recruit Smith be angry-will his esteem for the fun- 
damental fairness of the military jmtice System decline-when he 
finde out that Jones, the chap in the next cell, 1% to be released. or a t  
least obtains a DuBayS5 hearing, on an issue Smith could also have 
raised? Perhaps so, but it 18 difficult to see what i t  la in the military 
justLee system that requires Smith to be treated more generously 
than, say, Berkowitz, an inmate in the civilian federal prison, whose 
counsel failed to raise an msue successfully asserted on behalf of 
another inmate in the same civilian prison. 

V. ALTERNATIVES TO THE JUDICIAL 
SEARCH FOR ERROR 

If there are significant mstxutmnal cost8 to the practice of specify 
m g  msues on a regular bass.  it would seem that alternatives exist 
that do not suffer from those costs They m d u e  some creativity on 
the part of the court and appellate counsel, but not much extra work 
Here are Some examples 

A As we blunder even deeper into the Computer Age, the appel- 
late counsel offices-all of which regularly employ computers far 
word processing-could explore the use of software to organize and 
retrieve issues so 8s to facilitate tracking through the Petition and 

. . .  . - < " ' e .  . . 
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Master Dockets of the Court of Militaq Appeals It might be well to 
look into the feasibility of a maitel  tracking system so that the his- 
tory and evolution of any particular mue-asserted by counael. iden- 
tified under Grosteforz, or specified-could be followed and made a key 
ingredient of the appellate briefing and Strategy process Of course. 
this can also be done manually or by regular staff conferences, but 
haw much eamer and more nearly foolproof if computers are 
harnessed7" 

B The appellate counsel offices could arrange regular meetings on 
an mtei-service bans to ensure that counsel coordinate strategies 
from one service to another. Such meetings haxe been conducted in 
the paet on specific ~ i i u e s .  such as the death penalty e a ~ e "  and  so^ 
hrio L Cnrfed Sates, but one wonders ahether they should be made 
a more regular part afthe process If so, they would probably make ~t 
easy for the appellate counsel TO spot and r a s e  by petition issues that 
might otherwise not surface except through the specification process 

either Inside the government or in the "public interest" portmn of the 
private sector"" Given that the appellate counsel offices are likely TO 
be stretched thin n i th  the need to keep up with granted cases and the 
all-too-rarel) rewarded task of seeking writs of certiorari. the kind of 
longer-range planning necessary to identify and frame ~ssues that 
might otherwise wind up being specified by the Court might be one 
function in which such an institute could play a useful role 

c is there a for a xatlonai Institute of miltarv ~~~t~~~ 

D The court's annual Homer Fergusan Conference should include 
Dresenmtions more s~ec~ficallv eeared to the identificatmn of issues 

.lThii p'arncular iuggebiion could be facilitated iffhe courf--bhauld ~f determine to 
adhere to  n f i  p o l i c i  on ipecifiratian ofisiues--uere to  make more iieneral ~ t r  ~ D U O C C B  

m 2 3 M J  3191CM 

ea x Cleveland 22 hI 

I sn LJIW and summar 

19861 mem I Unlfe 

i-United States v Mattheus, 16 M J 3 %  IC hl.4 1983, 
"A raneri afmodels evuld be considered Fur example, in 1964 Congrerr  established 

a State Justice Inefirute 4 2  U S C  El 10701-13 8Supp IV 19861 Others include the 
Vera lnsli iu~e ofJusiice uhich has conducted pioneering inmmsl lus tm related p r w  
e m  and the dcadern) far Stare and Local Gaiernmenf'r Stare and Local Legs1 Cen 
ter See  general!> Blorh & Benjamin. The State and Lacai Legal Center B L  Fiir-.4 Feu 
Thought3 20 Lrb Lax 233 ,19681 
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that could end up being specified If nothing else, perhaps the court 
could be persuaded to permit its Central Legal Staff to give a report 
on its current "marching orders" from thejudges, in order to remore 
a t  leait some of the guesswork from appellate counsel'spb and allow 
counsel to lead the target rather than having to wait far some new 
surprise from E Street Even If the court were loath to show too much 
of LLS hand as to the staff'a instruetmne, a useful and time-saving step 
would be to make available to the services and the bar ~n general the 
staff's "Issues Index,' showing all granted msues in pending cmes '* 

E The judges of the court might wish to consider conducting for. 
mal ' conferences," like those held by the Supreme Court. when decid. 
mg whether to grant rewez Actually meeting, rather than merely 
voting by notation, might permit the court's standards for both grants 
and specification of issues to he sharpened and reduce some of  the 
sense that the process LS largely idiosyncratic or fortmtous. 

F If the judges are concerned that their ability to perform them 
supervisory role iwuld be reduced if the) abandoned the regular spec. 
ificarion of IS SUB^, perhaps they would he disposed to adopt a one- 
judge grant rule under which the court has operated atvarious times 
in its history The advantage of this change would be that it would 
permit the court to address mues that might currently elude rewew, 
while strengthening the aduersanal process Public confidence m the 
system should be unaffected, while legislative and bar confidence 
would be atrengthened by bringing LL more closely into step with 
generally accepted norms of appellate procedure An issue sufficient- 
ly cogent that  counsel briefs It and one judge deems it worthy of ple- 
nary consideration by his or her fellows 1s an ISSUB that should he 
heard The court's time would he better spent in this fashion than in 
pursuing moeI of the issues currently being specified. The court could 
alea consider requnng one vote to grant review on an i s m e  stated by 
the petitioner but two votes to specify an I S S U ~  Because granted 
iisues would increa~e and thereby demand a larger share of the 
court'd limited time, It IS likely that as a matter of allocating re- 
mnrces specification would further taper off under aueh a rule. 

VI. IS THERE A PROPER ROLE FOR THE 
CENTRAL LEGAL STAFF? 

The court has been praised for I t s  creativity in establishing a Cen- 
tral Legal Staff.'" The staff and ITS function8 are inextricably linked 

'*The farmer name for the Iasues Index U B I  'grant sheer ' See Staff and Process. 

'>Id et 17 222 C M i  as Amencan ~ n m \ ~ a r o r ,  noting pnar use afcenrral siaNby 
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to the pol~cy of specifying errors If, a d  this  paper suggests. that  pohcy 
should be altered, what should became of the staff? 

There 1s a proper role far the Central Legal Staff. but  It finds it8 

model not in the practice of the Court afMilitary Appeals but in that  
of the Court of Appeals for the Diatrict of Columbia C m w t , "  the 
District of Columbia Court afAppeals and the numerous other appel- 
la te  courts t h a t  rely on central staffs for the dispaaition of motmns 
and other mat ters  tn cases diverted from the process of plenary 
briefing and argument  

One approach ivould be TO reduce the m e  of the staff through nar- 
mal attrition or transfers. aa the  judges mme t a u a r d  the norm of 
rotating law clerks drawn from the ranks of recen~ l a i r  graduates  IT 
might be wise. given t h e  specialized nature  of the court E work, far 
each chambers to have one l a w  clerk freah from law school and 
another with recent rnilitarj legal experience. with the customary 
terms of one or two years If clerks serving more t h a n  a year  are 
desired, their terms should be staggered to provide continuity oioffice 
procedure The remaining members of the staff could profitably be 
made 'motions clerks'' like those employed by the District of Co- 
lumbia Circuir Such an arrangement  would make even more sense if 
as the  Department ofDefense has  continued to advise," the court 1s 

expanded to five judgea, since t h a t  would permit creation of a "Mo- 
tions Panel" with rotating membership 

VII. IBIPLICATIONS OF THE SEARCH FOR 
ERROR ON THE QUESTION OF 

ARTICLE 111 STATUS 
Because sermuc attention le being given to the notion of making 

t h e  Court of Military Appeals an article 111 tribunal. i t  id appropriate 
to consider what  such a shift might imply far the rpecn5catmn of 

There are certainly good things to be said about article 111 statu: 
life tenure,  protection against  diminution in pas,  and the ability to mt 
elsewhere iredueing the risk ofburnout  from a steady diet of militari 
cases anaing under a  ingle Act of Congress1 and h a w  others s1t b> 
designation 

A change to article 111 s t a t u  would remove an? question about 

IsSueB 

"See  D C C i r ,  Handbook of Practice and Internal Procedures 3 ,19ni8 
"See  Garrett, RZaciaanr on Corrtemporori Svurrer of .MAtar; L a i r  The Army 

L a s y e r  Februar? 195: a t  35 41 
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limiting the court's functions to the resolution of cases and con- 
trovemies As a practical matter, the court already applies such a 
crlrenan It will not, for example, decide certified cases where the 
question framed is acadern~c.'~ Criminal appeals are certainly mses 
or controversies within the meaning of article 111, but one cannot help 
but feel a certain tension between that constitutional standard and 
the practice of regularly specifying LSSUBS beyond the narrow bounds 
of the "plam error" doctnne. The more a court does of this, the leas it 
looks like the passive arbiter that 1s the model of the judicial func- 
tl0" 

This LS not to say that the Court ofMilitary Appeals should content 
itself with being merely the proverbial "umpire blandly calling balls 
and strikes for the adversariee appearing before it '"' But coupled 
with the responsibilities that Congress imposed (such ad the duty to 
participate in the Code Committee) or taken on as a matter of custom 
(such as the field visiting program)?' the habit of specifying issues- 
whatwer one may think of it while the court has only article I upon 
which to rest-would strike a discordant note under article 111. 

It LS also w x t h  considenng the effect of specification of ISSUBS on 
the availability of review in the Supreme Court The grant of review 
on any issue renders the entire case subject to further review on a n t  

dent' 
"Cf Scenic Hudson Preservation Conference r FPC 364 8 2d 608 620 82d Cir, 

1965 cerl denied, 364 U 5 941 ,1965' 
'This h e r d  aspect of the court.3 '+owns commiismn' uarrants further thought 

The nil tarion program ha8 been defended on the basis that  i f  helps 'remnd militam. 
thar the m ~ l n a w ~ u i f ~ ~ e  syltern 1% auhpr 10 

judger with B better underrtandinq of the m 
31 On the other hand, if BB has been iugge 

m 36.37, Congress reqmren. in moiing t o  an article 111 regime for the court, that new 
~rreplacemenr~udgea befamiliaruirhmrlitary Is% andsomet), theneed for the v ~ i i r a  
I I Y ~  p~mmam * o d d  be reduced The unim of perbonal vlsif& t o  far-flung bares and 
statlone to  ' r hoa  the flag'' of c~vlllan control 18 slm open to  q ~ e 8 f i o n  since there 
dread) e n i f  ample mean8 of commumcafmg the 
csies and pres6 coverage fhereofi and because SD 
pmcscr ofjudgmg, i h i c h  1 3 ,  after all, the main event Cenaml) uhaf might be called 
the educational fvnelion of r i ~ ~ f s f m n  cavld be mromeri> served--and the need t o  avaid . .  . 
the appearance of er purl8 influences on the judges better honored. s e i  Umfed States 1, 
Torres 7 Y J 102, 107 'C M h 19791 (Cook, J , concurnngi  personal observation% led 
to  E Y ~ C ~ Y I ~ D ~  that  mme Q ~ ~ V I C ~ $  "are expenencmg weat difieulry in c ~ m p l y i n ~  with" 
earllei mllw of court#-by effscrive briefing and building of the record ar tr ial  a i  IS 

eusromarv in rhe common law tradition 
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of certiorari *' Hence, when the Court of Military Appeals specifies 
an issue it open8 the Supreme Court to a case the l o se r  court did not 
otherwise think %,orthy of eligibilit>- for certiorari '' The extraordi- 
nary limits Congress placed on military accused8 access to the Su- 
preme Court are reprettable. but given that  legislative judgment, and 
the unlikelihood that the Supreme Court will be impressed by an 
mue of which appellate defense counsel hias eo uncertain or unaware 
that  it emerged only when specified by the Court of Military Appeals 
one might m i l  wonder whether the latter court has properly analyzed 
the certioran ellglhlllty mpllcatmns as a r e a m  for exercising re. 
Strain1 in the specification of ~ S S U ~ S  

Whether or not Congress can fairly be said to hare affirmatively 
approred the tradition of specifying 1 ~ s u e a . ~ ~  if  the proposals for a r w  
cle I11 s ta tas  proceed. care should be taken to determine the legisla- 
ture's intent concerning the perpetuation of that  rradltmn 

VIII. CO.TCLUSION 
The data  suggest that  the practice of specifying I E S U ~ S  not advanced 

by a litigant 15, except for a little shrinkage in the area of late filings. 
a l n e  and well on E Street Gwen what the court itself haa recognized 
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as Ite h m m d  practical utility inpio forma eases in particular,9gspec- 
ification represents a dwersmn of finite appellate counsel reaourcea 
just when those resouice~ are being spread thin because of new 
obligatione arising from the extension of the Supreme Court's cer- 
tiorarl Jun8dlctlon to mhta r ,  Cases 

Even discounting epecification that only reframes LSSUBS advanced 
by the petitioner, specification on the scale still practiced by rhe 
Court of Military Appeals 1s at odds with the norm of appellate p d i -  
mal admimstratmn m the United States and represent8 a holdover 
from an earlier age when the mihtaryiustice system was substantial- 
ly less reliant on lawyers than it has been since the 1960's As Judge 
Cook observed in Cmted States U. Banks. "[wlhen a rule has outlived 
its purpose or experience demonarrates it is seriously flawed in o era- 
tmn. 11 should be vitiated or altered, as the mtuatun require 
it IS with the court's practice regarding the specification of ISSUIS 

On balance. the arguments ~n favor of the regular specification of 
issues are unpersuaswe, while. on the other aide of the ledger the 
practice erodes the eourt.8 mstitutianal position by taking it out of 
the relatively passive role properly demanded of appellate tribunals 
in our adversanal system ofjustice. Lacking. 8 6  It does. many of the 
other eource~  of strength and legitimacy from which other supreme 
courts benefit,"' the Court of Military Appeals u-ould be well-advised 
to further reduce its specification of issues until it more closely 
approximates the prevailing standards for plam error and wmver ~n 
cnminal appeals where the accused LS represented by lawyer 
counsel lo3 In doing so i t  should stre88 to the appellare military bar 
the institutional and professional implications of such an evolution. 
It will then be m a position to refocus the work of its Central Legal 
Staff m ways that will contribute more appropriately to the adminis- 
tration ofjustice in the many cases that are properly before the court 
~n a defense showing of " p o d  C B U S ~  " F a h n g  to do so, on the other 
hand, could furnish an impediment t o  congressional action to elevate 
the court to article I11 statui  
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APPESDIX 
ISSUES SPECIFIED DURING 1986-87 

Case  

Graves 

Cleveland 

Hill 

JarllS 

Booker 

Schiote 

Leiwcki 

Payton 

Clark 

Spurgeon 

Yarkowch 

112 

Grant Issue 

22 184 >lultiplicmusnesa 

22 187 Sufficiency of 

22 242 Providence [aider 

evidence (semble 

and abettor. bought 
marijuana for m n  usel 

burden of proof 
2 2  271 Inferences and 

lsrolen property, 

2 2  3 3 i  Prejudice from M A  
answers to members' 
questions 

2 2  337 Need for specific 
prej in command 
influence caees 

22,337 Conirontarion Clause 
 victim's statements 
to mothe r  

22 338 r l l  attorneyclient 
privilege tSOF.4) 
r2 ,  walver of 
breach of privilege 

privilege #SOFA) 
12) walvel of 
breach of privilege 

privilege rSOFAi 
(21 waver  of 
breach of privilege 

22.339 '1 '  attorney-client 
privilege (SOFA 
121 U.a,ver of 
breach of privilege 

22 338 , l l  atrorney-cllent 

22,338 ti) attarneY-cilent 

Outcome 

Aff'd 
23 245 

Aff'd 
22 361 

Aff d 
25  411 

Abated 
#death 
23 359 

AfPd 
25.114 

Aff'd 
23 155 

Aff'd 
26.63 

Set aside 
remand 
far DiiBai 
23 3 i 9  

Set aside 
remand 
far DuBa) 
24 127 

Set aside 
remand 
for D u B m  
24 127 

Set aside 
remand 
far D u B a )  
24'127 
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Case 

Rice 

SPECIFIED ISSUES 

Baker 

Bands 

Rare 

Shepherd 

Moroughan 

Anderson 

Olson 

Tillman 

Gilbert 

Grant 

22.344 

22 346 

22 356 

22:366 

22.367 

22'361 

22.364 

1 2 3 6 6  

22 367 

22 421 

22 421 

Issue  

11) use of hIJ post-tnal 
testimony to impeach 
sentence 
12) req for bench trial 
affected by misunderstanding 
131 pretrial negotiatmns 
affected by misunderstanding 

Sufficiency of evidence 
ihomicidei 
Keed for specific 
prej in command 
influence c a e 6  

Need for specific 
prej m command 
influence cases 
Need for specific 
prej in command 
Influence CBSeS 

Need for apecific 
prej in command 
influence eases 

Multipliciousness 

Need for spec~fic 
prej in command 
infiuence cases 

Did gov't comply 
with pretrial? 

Failure to question 
accused re pretrial 
~ - a m n g  members and 
Art 32 heanng 

ROK "show-and-tell" 

Outcome 

Mf d 
25.35 

Afrd 
24354 
Aff'd 
23'153 

Aff'd 
23,165 

Affd 
23.156 

Aff'd 
23'165 

Rev'd 
L" part 
sentence 
aff'd 
26.216 

Rev'd & 
remanded 
26 162 

Fine aet 
ande 
26 293 

Aff'd 
24.209 

Set aside 
remand 
26 167 

113 
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Case 

.illen 

Defibaugh 

Yeoman 

Arruza 

Harpst 

Battles 

Merraa 

Piummer 

Coates 

Tho m s a n 

Gront Issue 

22 426 Accused opportunity 
to lay foundation 
far pollgraph e%id 

23 63 Xeed far specific 
prej in command 
influence cases 

23 63 Admissibihry of 
MP report as business 
record under MRE 803181 

23.176 Allowing witness to 
testify to prior 

sexual encounters 
between accused 
and victim 

23 185 Multipliciousness 

23 222 Effect of operational 
needs of reaaels a t  
sea on adrniss>bilit) 
under MRE 313 

23.230 Proridence of plea 

23 253 Pretrial requiring 
waiver of members 
and motions 

23 263 Pretrial requiring 

23 265 Pretnal requiring 

wmver of members 

waiver of members 

Brandkamp 23960 ''Exculpatory no" 

Marble 23 265 Sufficiency of 
urinalysis evidence 

Williams 23 266 'Exculpatory no'' 

LVOl 122 

Outcome 

Aff d 
24 460 

Findings 
modified 
aff d 
23 180 

Aff'd 
25 1 

Affd 
26:234 

Aff'd 
24 436 

Aff'd 
26 Sa 

Afi'd 
24 214 

Aff'd 
24:214 

Affd 
2 4 2 1 4  

Aff d 
23 256 

Affd 
24.454 

Afi'd 
24.127 

Affd 
24'463 
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Case 

Clark 

McConnell 

D m s  

Santos 

Hatlaon 

Gilliam 

Paul0 

Mileham 

Simpkins 

Hamilton 

C O X  

Valencm 

Smith 

SPECIFIED ISSUES 

Grant Zsssue 

23:266 Fa~lure to question 
accused re pretrial 
waning members 

Icocalnel 

23 289 Failure to question 
accused re pretrial 
ma~vmg members 

23 271 Sufficiency of endence 

23,289 Validity of pretrial 
watvmg members 

23.349 11) removal of DC 
(21 chill of DC by MJ 

23 349 Admission of article 
on effects of cocaine 

23.368 Fa lu re  to qUe5tlon 
accused re pretrial 
waiving members 

23.358 Failure to question 
accused re pretnal 
waiving members 

23 398 CMR affirmance without 
regard to factual 

of witness credibility 
sufficmlc,- or evaluation 

23 402 Sufficient) of 
u n n a l s s ~  evidence 

23 402 Sufficiency of 
urinalys~s evidence 

23 402 Failure to question 
accused re pretrial 
waivmg members 

23 406 Failure to question 
accused re pretrial 
waiving members 

Outcome 

Aff'd 
24:217 

Aff'd 
24.127 

AfPd 
24.220 

Aff'd 
24.216 

Aff'd 
24 377 

Aff'd 
24.200 

Aff'd 
24 217 

Affd 
24 217 

AfPd 
24 49 

A f f d  
24 129 

Affd 
24 127 

Aff'd 
24.217 

AfPd 
24 217 

145 
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Case 

Turner 

Ldley 

Carter 

GOXlgS 

L.?Wte 

Gardner 

Bankstan 

Caraballo 

Owens 

McCoy 

146 

Grant 

233408 

23,408 

23 414 

23 415 

23 416 

23 416 

23 416 

23:421 

24 53 

24 54 

k i i e  

CMR affirmance without 
regard t o  factual 
suffiemlcy or eval 
of n i t n e ~ s  credibility 

Failure to question 
accused re pretrial 
a a ~ v i n g  members 

Unobjected.to CID 
evidence of post- 
traumatic symptoms 
In rape case 

Failure to question 
accused re pretnal  
waiving members 
(11 Can "an-CA nolate 
Art 37 by impeding C!d 
under Art 98 or %iolatmg 
accused's right to gather 
evidence under Art 461 
r 2 ,  If 30, m"at preJ 
be shown? 
Failure to question 
accused re pretnal 
aaivmg members 

CMR use of improper 
standard in reasonable 
doubt cme 

ROK "showand-tell' 

Providence of plea 

[Vol 122 

Outcome 

Set  aside 
remand 
25.324 

Aff'd 
24 216 

A f f d  
26:428 

Aff d 
24.220 

Rev d 
25.334 

AfPd 
24 222 

Set aside 
remand 
26 82 
Rev d 
remand 
,reassess 
sentence, 
26 216 

Rev'd 
remand 
IreBsseSs 
sentences 
25 221 

Aff'd 
25 443 
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outcome 

Aff'd 
25'165 

Affd 
26:122 

Aff'd 
24.220 

Rev'd, 
rehearing 
allowed 
25 160 

Revd & 
remanded 
25 29 

Eskms 

Mercer 

Hobart 

Harter 

Quillen 

HOff 

Boll0 

Taylor 

Grant Issue 

24:56 "Exculpatory no' 

2458  Rereferral under 
Same convemng order 
after mistrial 

2461  Providence of plea 

24 63 Sufficiency of 
urinalysis evidence 

24 126 Compliance with 
MRE 103(a)i2) 

24 126 Multiplwiousness 

24.326 MJ error in admitting 

24.233 Providence of plea 
(accused denies 
key fact1 

24.234 Providence of plea 
(accused denies 
key fact) 

24 400 Tempia Art 31- 
statements to PX 
Store detective 

documents 

24:400 (1) does mispmion of 
offense violate Art 1347 
(21 suffimenc) of ewd 

of Nary Reg art 1139 
24.442 Effective a8smtance 

of counsel 
25 156 Multipliciousness 

(3 )  eon.tltutlonallty 

Modified 
affd 
24 428 

Affd 
26 398 

Affd 
25.166 

Affd 
26 16.5 

Modified 
afrd 
27 70 

Aff'd 
26 240 
Set aside 
26:7 
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Grant 

25.206 

2 5 2 1 i  

26'219 

25 2 2 2  

26 226 

25 227 

25 249 

2 i  267 

25 3 i 3  

OslIe 

'Show-and-tell" 

MJ power t o  enter 
sua sponte judgment 

I MJ allowing TC 

o f  BC(1Ultt.li 

LO reopen case after 
defense rests 

eridence more prejudicial 
than probative? 

M"ltlpllc,ousness 

*as xs nea 

Civ DC's conflict 
of Interest 

ROK showand-tell 

C Y R  etandard for 
sentence re5'Lew 

C A  disqualified 
as to sentence 

InSTrucrlonal emor 
re relative SeYeilty 
of fines forfs v CHL 

Outcome 

Set aside 
remand 
26 165 

Aff'd 
Z i  42 

Aff'd 
26'466 

Ch sp d i m  
Sent afi'd 
25 222 

Afrd 
26 42 

Rev'd 
chs diem 
26 216 

Set aside 
remand 
25 250-51 

Set aside 
remand 
25 267 

sent  en c e 
rer'd 
26 315 



SELF-DETERMINATION AKD U.S. 
SUPPORT OF ISSURGENTS: 

A POLICY-ANALYSIS MODEL 

by Captain Benjamin P. Dean' 

I. INTRODUCTION 
Intenention in support of Insurgents and national liberation mme- 

ments 1s one of the most difficult and controversial areas of concern 
both in international law and U.S national policy. It 1% an area that 
has enormous impact on those Subjects that matter most to natmna: 
inrernatmnal stability and world order. national security, and the 
self-determination of peoples The significance of this broad issue re- 
quires care. but also a senee of urgency in seeking d u t m n s  both 
within the international community and in our own national policy 
For any state actually Involved. either as one that decides to Inter- 
vene or as one that becomes an unaillmg host of the Insurgents. the 
insurgency LSSUB becomes all the more critical 

Recognizing that the specific issue of support of insurgents inrolves 
a broad spectrum of larger political, legal, and security ISSUBS I S  only 
a first step. Then come questions that a t  first glance appear mmple. 
such as What labels fit here? Should we become Involved? And will 
our ~molvement help or just make mattera worse? The determination 
of whether a State has intervened illegally in a purely internal strug. 
gle depends mainly on the facts ansing out of an inherently volatile 
enrironment The issue alao runs headlong into differing mterpreta- 
tione of the basic pnnc~ples of traditional rules of international law. 

The number of ongoing regional conflicta and the degree of media 
attention given them reflect a dear indication ofthe difficult) of deal- 
ing with external support of insurgents. and particularly. wpport of 
insurgents by the United States. The 1mt of Insurgencies itself proves 
the geographic scope of the issue Heated dialogues on Support of reb. 
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els in Afghanistan. Nmaragua. .4ngola. Mozamb~que. and Cambodia 
m e  daily reading fare 

What E it then that causes s u m m t  of "freedom fiehters" and ''ilars 
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m11 Suggest a model approach to national decision making that 
directly addresses international law, including the human rights 
pnnc~ples  that are undercurrents of United States foreign policy on 
support of Insurgents. 

11. INTERKATIONAL LAW ON THE 
SUPPORT OF ISSURGENTS 

A .  U.>V. CHARTER GENERAL PRINCIPLES 
APPLICABLE TO INSLTRGE2VCIES 

The Charter of the United Katmns enshrines two great pnneqlea 
that have s p e e d  s~gmfieanee for the issue of external support of m. 
surgents One 18 the principle of respect for human nghts and the 
self-determination of peoples. The other 1s that of nonintervention 
and the suppression of aggression against nations' Whether support 
of insurgency is either permissible or desirable in any particular 
situation ultimately will depend upon the relative weights one 
accords these pnnaples. In light of the Charter's stated purpose8 
these two principles were designed to be mutually reinforcing In the 
context of insurgencies and national liberation movements, striking 
the balance between these has become a continuing source of con. 
troversy within the international legal community 

1 Respect for Human Rcghts end the Self-Determination of Peoples 

The international legal system has recognized a body of law on m- 
dividual human rights and fundamental freedoms that almost im- 
mediately began to break down the distinction between a state's 

W N  Charter art 1 Article 1 probidebfourpurpoier oftheUnitedNations Charter 
1 To malnfaln mternat~onal peate and ieuurny. and t~ that end t o  fake 
effectlie c ~ l l e ~ f w e  measures far the prevennon of aggression or other 
breaches of the peace. and Lo bnn$ abour by peaceful means, and ~n c o n  
farmit? n f h  the prmc~plei ofjustice and internarional I _ .  ahusrment or 
sertlement of mternatmnal dispute. or sitvstiani uhieh might lead t o  a 
breach a i fhe  peace. 

Y Ta develop fnendlj relatimi among nanans based on respect far the 
pnnclple of equal nghts and aelf-derermlnatlan of peoples, and t o  Lake 
other sppmpmre measure6 to  strenshen univeibal peace 

3 To aehiere inteinati~nal ca-aperatmn m solnng international prob- 
lems of m e c o n o m ~  e o c d  ~ u l f u r d  or humanitarian character and m 
promotine and encouraging respect for human right8 and lor fun- 
damenral freedoma for all viihmuf diaiinction as to  race. hex, language, or 
reliemn. and 
4 To be a centre for harmonmne the actions ofnafmns I" the attainment 
of there common ends 
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treatment of its own nationals as opposed to the treatment of the 
nationals of another state within a state's own borders.' The sub- 
stance of human rights and the right aiself-determination has taken 
shape in the U N Charter. 8 s  well as numerous other general and 
regional msrruments defining and recognizing these nghti  and h e -  
doms as parr OS international law ' 

The Charters principles of ensuring equal rights and self.determi- 
natmn a i  peoples and of promoting human rights and fundamental 
freedoms of mdinduals clearly reflect the U X's  broad purpose of 
maintaining international peace and security through conformity 
wlth m e m a t m a 1  law Artlcle 55 expressly reeks. through these 
protections. to enhance "the creation of conditions of stability and 
well-being which are neeesaary for peaceid and Snendly relatiom 
among nations '" Article 56 commits all member3 ' t o  take joint and 
Separate acmn m cooperatmn with the Orgamzation for the achieve- 
ment aithe purpose8 set forth in Article 65 "'A briefdiscussmn ofthe 
development of baaic human rights in international law will a351st in 
m e ' s  understanding of how self-determination relates to nomn- 
terrentmn 

a C . S  Resolutions and Znteinational Decloiatmzs on 
Self-Determinotion and Human RLghts 

General Assembly Resolution 2625. the Declaration ofPrlnciples of 
Internatma1 Law Concermng Friendly Relatiom and Cooperation 

Charter art 68 The Charter s180 ieferr t o  the need Lo protect human nghrr ~n 
the Preamble and ~n Xrriclei 13 18 6 2 ' 2 '  68, and 7 6 ' C  

152 
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Among States in Accordance with the Charter of the United 
is one of the m o a  authoritative etatements on the Charter 

principles of self-determination and human nghte Resolution 2626 
defines self-determination as the nghr of all peoples "freely to deter. 
mine. without external interference, their political statue and TO pur. 
sue t hen  economic. social, and cultural development" and imposes on 
states the affirmative duty to refram from any forcible deprivation of 
that right e In oppoaing or resisting the deprivation of fundamental 
rights by B state, peoplea "are entitled to seek and receive suppon in 
accordance with the purposes and prmciples ofthe Charter under the 
Resolution ''lo 

Resolution 2626 provides Some limited operational guidance in this 
area by Imposing on etates a responsibility "to promote through p i n t  
and separate action" those rights and freedoms to which peoples are 
entitled " The resolution ala0 admomshea states that they must re- 
spect the terntorial mtegnty and political independence of states 
that are in compliance with the Resolution and must refram from 
disrupting the national unity or terntonal mtegnty of any state The 
International Court of Justice has held that self-determmatmn 
through the free and genuine expression of the will of peoples 1% a 
principle that may even take precedence over territorial mtegnty de- 
pending on the facts of a particular case '' Taken together. these 

%A R~~ ~ 6 2 5  21 us GAOR svpp , N ~  288 at 121 L s nOc .4aois 19 
hereinafter The Declaration on Friendly Relatiani and Co operation Among State 

The firif rebolutlon rhaf recognized the right of ielf-determlnauon BJ a fundamen 
human n e h t  % a b  rhe Declarsrlon on the Granrlng of Independence t o  Colon~al Co 
tilea and Terntoner G A Res 1514 15 LTl- GAOR SUPP No 16 at 66.  U S  Doc 
A 4 6 8 3  11961 

ible action uhlch deprived peoplea referred ro in the elaboration o i rhe  principle of 
equal nghfr and self-dererminanon of rheir nght io  reli.determinafmn and freedom 
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principles imply that respect far terntorial and political integrity 1s 

grounded in the presumption that fundamental protectlone are being 
pronded by the state to It8 populace in compliance with L ~ S  duty 
under the Charter. 

The United Nations has further defined these fundamental rights 
in an Internanonal Bill of Human Rights under nhich all members 
are pledged to protect specific fundamental rights. including the right 
of all people to self-determination Four separate instruments cam- 
pnse this Bill of Rights the Universal Declaration of Human 
Rights,13 the International Covenant on Civil and Political Rights." 
the International Covenant on Economic Social and Culrural 
Rights," and the Optional Protocol to the International Covenant on 
Civil and Political Rights.16 Numerous orher declarations and con- 
ventmns on human rights also haxe been promulgated through the 
United Nations li 

Comparable to the guarantees contained in the International Bill 
of Rights are the provisions in regional Systems for defining and en- 
forcing human rights guarantees The mast significant of these in 
Stature and effectiveness 1s the European Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms The European 
Convention estabhehed a unique mechanism for monitoring and en- 
forcing regional human nghta. nhich functions independently from 

cered i n t o  force Har 23 19768 
"0 A Rea 2200 21 GAOR Supp So 16, at  49 K I\' Doc A 6316 1966 entered 

info iorce Mar 2 3  19768 
Y + A  Rea 2200 21 GAORSupp So 16, a t 5 9  K N  Doc A6316 1966, enreied 

into force Mar 23 19761 
' - S i r  e 8 ,  Human Rights A Campilafmn of Internatmnal lnitruments E S Doc 

ST HR 1 R e v  1 81978 8ronfammg the text  of thirreen in i t rumenr~  on ipeiidi human 
r , ihrr ,  .= .. 

-LThs Emopean Conienfmn ior tho Profeciion of Human Rights and Fundamental 
Freedomi,Kor 4 1 S 6 0 , l l 3 U N T S  222 enteredintaforceSept 3 1953Whernnaiter 
European Conrention There haie been f i te  p~otucr l r  to  the Conientmn This legal 
institution 1s dirnncr iram rhar of the European Communitiei i?ar'em that haa a3 1 t a  
prinmpal goal rhe i x e g r a n o n  of ~ t b  members into %hat IS reiirred t o  d, the  European 
Common Market The laher r)rfem ale0 represents sn example of ha- rpeciflc mdi- 
i idual ,  88  *ell as nationdl economic rights and remedies are recognized on the inter. 
nat,ana1 l e 4  
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the national court8 a i  the member  state^." Its mast impanant fea- 
ture IS the provmon permitting acceptance of petition8 directly from 
individuals alleging violations of Convention guarantees 

A second mqor regional human rights system parallels the Euro- 
pean Convention model. The American Convention on Human 
Rights" 1% the basis far an  Inter-American human nghts System that 
has Its origins in the Charter of the Organization of American 
States The Amencan system reflects. notwithstanding certain dif. 
ferences. the broad impact the European Convention's success has 
had on the development of international human nghts beyond Its re- 
glen 

A more recent example of a regional declaration on human nghta 1s 

expressed by the Helainki Accords of 1976 2s Considered to be a non- 
binding European declaration, the Accords also include the United 
States, Canada. and the Soviet Union as signatories. Among their 
enumerated human nghts LS a very broad formulation of the nght of 
self-determmation, which asserts that  "all peoples always have the 
nght,  in full freedom. to determine. when and a i  they wish, them 
internal and political statn4, without external interference, and to 
pursue a8 they wish their political, economic, social. and cultural 
development ''24 Even though the meaning of what constitutes "ex- 

For m evalustion of the remedies afforded bi the European Con.enfion, bee Val- 
duck, Tho Effeciioenasa of the S p f e r n  Sei Lb b j  the European Cvnrrnfion on Humon 
Rights, 1 Human Rights L J 111960, 

"Each a f the  High Contracting Parfiea accepts the comperence afrhree internation- 
al bodies recognixed by the Convention the European Commmsion on Human Rights. 
the European Covrf af Human Righta and the Comm>ttee of hliniriers of the Council 
of Europe These contralling institution8 operate together to  hear and r e d w  human 
rrohti comulaints under the Convenrm 

S r i g m ~ i o l h ,  L hlikselben European Prorecrion o fHumanRigh t i ' 1980 , ,2  Kqrd~ ,  
Human Right: Knder the European Conienfion I l O i S r  OBoyle Practice and Pioce- 
dupe Cnder the European Conamtian in Human Right8 20 Santa Clara L Re$ 697 

'"Srr European Convention, ~ u p r a  nore 18. mt 26 See d a o  Krugei, The Euiapron 
Cornmisston ofHurnon Rights 1 Human Rlghrs L J 61 '19808, Toth, The lndi i idual  
and European Laz, 24 Inr'l and Camp L Q 689, 660-662 119761 

" 0  A S  Treaty Sene% S o  36 at 1.0 A S Off Rec 0 E X  Ser 
Nu, 22, 1969 'entered into force July 16. 1978 

"Sei Chaner of the Organization of American Statpa Apr 30, 1918, 2 U S  T 23% 
T I A S  2361 1 1 9 U X T S  3 amendedFeb 27,1970,21UST 60ilhereinairerOAS 
Charter] The Conference of tho Amencan State8 uhich adopted the Charter also 
adapted the Amenran Declararian of the Rights and Duties af Man in 1948 

"hns l  Act of the Conference on Security and Co-operatron in Europe iHelmnki 
Accords,, Aug 1, 1975, Dept of State Bull Sept 1. 1975, 14 I L hl 1292 ,19761 SIP 
g e n e d b  Human Rlghri lnrernatlanal Law and rhe Helemk? Lecord Buergenthal ed 

"Id arricle VI 
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ternal Interference'' UBS not made clear, the Western nations decried 
a8 nolatmns oithe Helsinki Accords certain forms of foreign domina- 
tion b? use offorce that  followed the AecordB. After the Soviet Umon E 

invasion of Afghanistan and the Soviet role ~n Poland's Lmpmition of 
martial law the 1981 Conference in Madrid convened to rewew Im- 
plementation of the Helsinki Accords The Conference ended 
mcanclusrdy '' As one commentator observed ahout human rights 
umlanons after Helsinki "[rlhere was nothing new ahout human 
rights V ~ O I P T L O ~ S .  but what was new was that governments could no 
longer claim that  mistreatment of its own citizens u a i  its awn 
business "" 

Various bilareral agreements alao provide fundamental rights for 
Individuals Status of forces agreements between states represent one 
form ofbilateral agreement on human rights and protections that  are 
codified with specific enforcement pronsmns far the benefit of armed 
forces abroad '- Military personnel, who are subject to a hosr coun- 
try's crimmal jurmdictmn hare  basic human rights guarantees that  
are provided under the s t a t u  of forces agreement A significanr ex- 
ample 1% the S A T 0  Status of Forces Agreementge and 11s Sup- 
plementan Agreement " 

The innumerable international insrruments on self-derermmation 
and fundamental freedoms illustrate p a t  how well-estahliahed hu- 
man nghta are m international law These agreements have therebr 
adxanced the purpose. stated in the U S  Charter. ofeneunng r 
for self-determination and human rights In 50 doing these I 

menrs unambiguously 3hOu that human rights are the respons 
of the mrernational community as a whole. a n d  not just a domestic 

ta te  FVhar has lagged hehind in this development haa 
zed wstem for enforcing these rights wxhm the con- 

text of international law an the use of force by States 

One should distinguish. howexer. betueen recognition of the fun- 
damental rights themselves a n d  the ability. or r ab ih ty .  t o  enforce 

2 B Ferenrn Enforcing inreinations1 Law--A i l a i  ID World Peace 48Y-Y1 

St 

cited as S.410 SOFA 
%upplemeniari. 4greemenr to  the S.410 Starus o i f a r c e i  Ag'eemenr a i r h  Reapecr 

d I" fne Federal Re?ublic a i  German? Aue 3 1963 11 L 5 T ill  
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thoze r ~ g h t s . ~ ~  Rights muit  not he conditioned on the abiht, to assert 
them To do so would suggest that the only international persons who 
are legally entitled to protection are those who can enforce their 
righte by force against another. and in particular, against a state. 
Prowdmg protection of rights to persons who need and deserve such 
protection IS the essence of norms embodied in the Charter's purposes 
of enforcing human rights and self-determination. and of preserving 
an international peace grounded injustice The legal concepts justify. 
mg intervening force seek to enhance the enforcement of these rights 

b Humoniiorzon ProtectLon in Armed Conflict 

Although not expresaly addressed in the U S Charter and regional 
matrument8. a closely related fundamental right of humanitarian 
protection in time of armed conflict e n s t e  This protection comple- 
ments h a m  human nghts by enaunng the health and safety of non- 
cornhatants In international and internal armed conflict, this law of 
humanitarian assistance 1s q u m  well-developed. Humannanan law 
embodies very specific provmons applicable under conditions of 
armed conflier; 11 operates a t  a time when the ordinary exercise of 
human rights becomes Impaired hi n a r  

The Geneva Conventions of 1949.'' and. LO a lesaer extent, their 
Additional Proroeols of 19W3' represent affirrnatne humamtanan 

'"H Laurerpacht, supm note I at 2: 
"Jakoi,beiir, The Rwht  to Humonbtaiian Assiatanir-Legal I .pectr  260 Int'l Rev 

Red Crori 469, 471.72 ,1967,  The term 'humanitarian l a w '  covel-~ the IUO c l a d y  
connected yet diirinct and independent diiripliner concerned s ~ r h  human ngh t i  la* 
and the la- of armed canflicfi These iuo dibclpllnei developed ieparaielv ~n unrelated 
lnalrumenrs uirh different proeedvror for implementation The tuo item from the 
same origin. however, that  being the common obiemre of rnmgaf~ng cruelty agami~  
mankind J Pltfet Humamranan Lau and the Prarection of War Flct~ms 11.15 
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obligations under international law owed to individuals who h a i e  be- 
come victims of war. !Var crimes trials are one example of efforts to 
enforce the abligationa that  individuals now bear under internatmnal 
humamtanan law, '' Umiersal Jurlsdlctmn over riolatorS of the lau 
of war and over those who commlt other crimes such 8 s  p m c y  hl- 
jacking. and genocide focus directl? on the roles and responsibilltlei 
of mdividuals in the  international community 

The humamtanan rights under the Geneva Conventions vary de- 
pending on the categor? of persons who have become victims of war 
because their own State 1s either unable or univillmg to provide them 
assietance and protect them." In addition to the duties incumbent on 
the parties. Common Article 3 of the Geneva Conrentions specifically 
provides a ngh t  of humanitarian initiative by an impartial human- 
itarian body Jb This neutral humanitanan relief Interwntmn on be- 

457-502,19?8, hereinairer Protocol ll, Protocol Addmana 
of 12 August 1948, and Relating IO t h e  Profecfmn o i  V 
.Armed Conflicts Protocol 118 opened for signature Dec 1 
.Annex I1 19ii8 i innnted an 72 Am d Inr'l L 502.11 818 
The Umfsd Stare8 signed rhe Prarocols ,ubjecr IO underi 
not beenpreJenredforrarificationandProroco1 I1 ha, been ~ e n r f a t h e l e n a r e f o r  ad 
and cmient svbjerr ro foul reieriafmns and understandings The P r o t u c o l ~  
negotiated by the Diplomatic Conference on the Reaffirmation and Deielopme 
Internat ional  Humanitarian Lau Applicable in Armed Conflicrr In > t i  Final Act the 
Diplomatic Conference listed tuenr?-rhree separats r e so l~ tmns  o i  rhe C N General 
Assembli reaffirmlng efforts t o  ~ncreane humamtanan 8&$1stsnce and human rights I" 
.rmr.i "_ ." ....... 

Q corpus aionled cub nom 
d 519 F 2d I S 4  (5th Cir  19 

have limited righfc to  perform ~pecific funcriona under the Geneia Conienfirnr  
Although adhering t o  pnncipler of impariialify and s immg for B IOU public profile in 
armed conflms, the ICRC will publicly denounce i m l s t m n b  a h e n  canaidered t o  be ~n 
t h e  vlrtlms best lntsrerf The ICRC and other n~ngo\ernmenral relief ~xgamzarionr 
u l f im~fe l )  'el) on remedial action h i  the prmcipal parflea and influence b i  third par- 
UPQ \leger, Humanciarion IcLbon A Ddrcai iBaiancmg Act 260 Intl  R e i  Red Crabs 
ISE,U~.BO mi, 
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half of individuals 1s provided by governmental or nongovernmental 
organizations, such as the International Committee of the Red Croes 
The Intenent ian IS by consent ofthe state as B signatary afthe Gene. 
va Conventions and has became essential to enforcement and 
verifieaiion of compliance with humanitanan rights 

Humamtanan asmstance 1s therefore part of this larger, erolring 
body of fundamental rights The general and regional declarations. 
conventmns, and resolutions provide compelhng evidence of discrete 
human rights. including the nght of df.determmatmn. which are 
recognized in international law b) substantial agreement Applm. 
tion of these principles by the International Court of Juaice, as well 
as the efforts of regional systems and humanitanan relief argamza- 
tmns, represent significant evidence of an international standard 
which all states are called upon to impelment and enforce 

c Status of Indioiduals and "Peoples" zn the Znternatianal State 
System 

The international Instruments on human rights and humanitanan 
aasmtance focus directly on mdividuala, or categories of individuals, 
according them status, protections, and respanaibilities under the 
law. Even agreemenrs and treaties directed mainly ai defining the 
jurisdictional nghts of states in dealing with each other increasingly 
are being used t o  aseert individuals' standing to raise the n g h t ~ . ~ '  A 

. .  
msnlfanan law T hleran, aupm note 31. at  4 

381ndividual rights and standing based on I ~ B ~ Y C  of forcer agreements. ai diaouised 
~ i e v l o ~ s I v ,  llludtrste rhii trend See S U D ~  note 30 and s e c o r n ~ ~ n ~ ~ n ~  text  Accused . _ I  
individuals h a i e  Biserled the.. paranteel perbonally, chsllengmg the hisrancal viea 
that  such treaties or execurwe agrsemenfs promdo rlghtr that only the sendlng state 
ma? raise on behalf a i  the mdiwdual Sei a e Halmea Y Laird 45s F 2d 121 1 I" r ~ ~ ~ ~~~~ ~ ~ 

Cir I cert denied, 409 U S  669 119721 laccued ioldrer had nn sanding to challenge his 
return t o  Federal Republie of Cemanv under the NhTO SOFA a i  it s~ecifiea I ~ E  O W "  

. .  .. . 
For the ProposltmnE that the starus of forces agreementi themselves reprebent ~ m .  

Portant Internanonal precedent and parallel exlrtlng general miernat~onal l a w  on hu- 
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common example I S  that  states regularl) recogmze ~ndlvldual  stand. 
sonal nghte  in extradition rreanes. m m t  notably in 
dealing with rhe political offense enceprion when an 

or subversion IS alleged j q  The overall effecr h a s  been 
t o  accelerate recogmtmn of mdixiduals RE subjects of international 
I a n  ' T h e  canard t h a t  indi i iduals  are nor subjects of international 
lair ' Proferaor Sohn has concluded. "no longer has  any basis IT 1s 
g e n e ~ a l l r  accepted t h a t  indinduals  now ha le  clear n g h t i  under in- 
ternaTlonal Ian and various remedies TO secure t h e n  observance "j' 

Under rhe traditional vieiv, the  state 18 the exelusire subject of ~ n -  
ternationel law and I S  a distinct entity that  IS carefully defined The 
evolution in10 an international State system WBE based on the prem- 
ise t h a t  all fundamental change takes place among states and m the 
context of atate.inmated action j2 Although they do not necessarily 
have the same capacities as states. numerow entities. such as 
self-governing territories "on-self-governing dependencies mterna-  
nonal organizations mtergoiernmenral consortia. transnarianal cor- 
porations. peoples and individuals al! h m e  steadily acquired recog- 
nition a i  being imbued in th  > a n o u e  n g h t s  and duties under ~nterna- 
tlonal l a n  *J 

Self-determumtion aa a human right of individuals LS p n n c ~ p a l l )  
applied in the context of t h e  political s ta tus  of identifiable gloups. or 
peoples The mternatmnal  and regional Instruments t h a t  have been 
dmcuised all supgeat the common characteristics t h a t  constitute a 
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certain people These revolre around them distinct economic a o c d  
or cultural identity. They often have some relationship with a terri- 
tory eren though mmetimes they are displaced from It. The most 
difficult aspect of defining what comprises a people has been the con. 
trovemy of national liberation movements IPiLM'si that c l am to rep. 
resent peoples The difficulty 118s in making the determination of 
which particular political NLY IS actually entitled to the status of 
representative The Palestine Liberation Orgamaanon. far example, 
sits as a full observer in the General Assembly" and actively partici- 
pated in the Diplomatic Conference an Humanitanan Law in Armed 
Conflict, which adopted the Additional Protocols to the Geneva Con- 
ventions Concerning other NLM'e. the General Assembly also has 
delegated authority to recognize representatwee who will serve as 
obseners to regional organizations 

This m u e  of who IS a proper subject for protection ae a 'people" 
paradoxically has become an obstacle to constructive efforts a t  ensur. 
~ n g  self-determination and humane treatment of people8 As the law 
struggles to dintmguish between popular democratic movements and 
radical opposition groups, the labels "freedom fighter" and ''terrorist" 
haxe become interchanged carelessly The same 1985 General 
Assembly resolution that reaffirmed the right of self-determination 
alao purported to condemn all acts of terrorism as criminal conduct 
The Resolution IS widely mewed, however as permitting an exception 
for terrorist violence In national liberation struggle8 against colomal 
dammation. alien occupation. and racist regimes ' Wars of national 
liberation" refer generally to armed conflict in which peoples are en- 
gaged in reslstmg the forcible suppression of their right to selbdeter- 

One example of the difficult ~ U B B  that national liberation move- 
ments generate 18 presented in Protocol I to the Geneva Conventions 
i\hich. as discussed previously provided additional humanitanan 
rights to noncombatants '- In addition to supplementing those rights. 
however, Protocol I ale0 explicitly raieed wars of national liberation 
to the level of international armed conflicts This was done to provide 

mlnatlon a5 a people 
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additional protectmns land obhgatlonsl under the law of war lb But. 
as Abraham Sofaer Department of State Legal Advmar. has noted, 
"Inlever before has the applicability of the laws of war been made to 
turn on the purported aims of a conflict '''' The criticism irnplled b>- 
that statement IS that the j u t  cause criteria for engaging in armed 
conflict common in the pre-Charterju2t~ficatlons of uee of force. has 
now simply resurfaced tn the guse of fulfilling self-determmatmn 
under the Charter to the detriment of minimum world order Thls 
view of wars of national liberation, however. inhibits the deielop- 
ment of responshle articulations and pnnc~ples under internatmnal 
law by which TO determine when forcible depnrationa of self-determ. 
nation and human nghts hare occurred, what kmd of support a peo- 
ple 18 entitled to If such deprivations hare in fact occurred, and how 
such derermnmtmns should be made 

As to the status of entitlea other than States that might be able to 
assert rights under international l a w  a group in armed opposition to 
an establiahed government trad~tionally could PLSB to the status of 
belligerent only If It met certain defined criteria. Thus. classified. it 
could then assert an international 8~atu.9 that imposed a legal re- 
quirement of neurraliry on third States m theu I elationi with the t x o  
combatants Insurgents. on the other hand, historically had no ln- 

"Proracol I. u p r a  note  33, art 1 para 1 Under rhli paragraph Proracol I r a w i  
'%are 01 national liberation' t o  the level of internanonal armed eanflxr ,  coiered 0, 
common eiticle 2 a i  the Geneia Canienrionr lnrernaiianal armed canflma now in 
dude armed canfiict berueen states betueen B ifate and a belligerent. and s lau 

arrced confl.rri in which peoples are fighting againit colonial domination 
and slier. occuparion and against iaci i r  regime8 in the e x e r c m  of their 
nghr of ielf.defermination 81 enrhrined in t h e  Charter of the  Lnired Sa- 
nons and the D e c l a r a t m  ~n Prmlpler of l n re rna rma l  Lax concernm: 
Fricndli Relauon, and Ca operation among Stale; I" accordance w t h  the 
C h n r e r  of the United Kafioni 
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ternationally recognized status. rights. or duties. The need to resolve 
the issue of international legal Status for insurgents initially arose 
when a farexgn state was sending assistance to the insurgents?' or 
when a substantial portion of the country either supported or was 
controlled by the rebels, thus posing B senous challenge to the ex- 
isting government Although an maurgent group might never 
achieve de jure status as a government, It could be regarded as hav- 
ing achieved limited international status, such as that reflected by 
the capacity to conclude international agreement8 concerning specific 
territory under insurgent control.'2 

U.S policy concerning the critena for recognition of the Afghan 
realstance as a provmonal government provides a current applica- 
tion. The United States informed the Afghan guerrilla leaders that 
they would have "earned recognition from the international commu- 
mty" once the provisional government demonstrates "control of tern- 
tory, eonbent of the people, capacity and w~llingness to exereme inter- 
national obligations. [andl possession of a m v ~ l  administrative appa- 
ratus that can govern.''s3 

2 The P n n c q l e  of h'onaggression Against .Yotions 

a The Renumiatcon ofAggressmn as an Instrument of Xat~ational 
POlLCY 

In addition to respect for fundamental human rights and the self. 
determination of peoples, the second important principle of the U N 
Charter applicable to the support of insurgents IS the pnnmple of 
nonaggression by one atate against another. The concepts of nonag- 
~ e s e ~ o n  and self-determmatmn have an inherent tension between 
them Nonaggression 1s pnmanly.  although not exclusively. a princi. 
ple protecting the sovereign authority of the state within Its territory, 
including its sovereignty over its people, from all external influences 
adverse to the Interests of the state. Article 2(41 of the Charter im- 
P O B ~ S  an obligation on all states to refrain from  the threat or use of 
force against the terntonal integrity or political independence of any 

On the itatus of belhyerenrs and the neutrality of rhird ~ t a t e s ,  bee wnemIl> 1 
C Hbde International Law 198-200 2nd rev ed 19461 \noting B decline ~n formal 
reeomnfion af bellmerent ~ t s t ~ s m  H Lauiemachr Recosmnon ~n Inrematianal Lau 
187719418, 2 L O p b h e i m ,  International Law 17th ed H Lautemachf 1962). 

#'Sea I Bra~nl i e .  lnrernatianal Law and the Use of Force by Stater 327 11963) 
Iniur~ents f i ~ i ~ a l l i  failed ro achieve belliierent sfstus because they failed $0 exercise 
de fa& contra1 over an tdent>hable part i f  the territory or p~pulafion 
<'L Henkin R Pugh, 0 Schachfer & €3 Smil Inlern~lmnal Law Casea and \late- 

rials 190.91 #1960) 'citec BJ  an examgle the Geneia Agreement of 1964 concerning 
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State'' in the conduct of forelgn affam '' Article 2141 la the culmina- 
fmn of a long history of development of a concept that abandons the 
U l e  of force as an instrument ofnational policy.56 This prohlbltlan on 
the use of force inherently includes a prohibition on aggressmn 

The Term ' aggression. ' hoxuever. has never been fully defined De. 
spite the long and diligent efforts that underlie the attempt to define 
aggreasmn." Profeasor Stone concluded that the term would remain 

sameuhat uncertain in Its meamng far three basic reasons ST The 
first LE that defining the term would have the perverse effect of h m ~ t -  
mg its applicabiliti as a prohibition. States would interpret the def- 
mition to serve theu own national Interest. and this would, in turn. 
diminish both its usefulness and LLS ability to adapt to the exer- 
changing crcumstancei in which conflicts anse The global expen- 
ence Stone suggested has proven that literal interpretations of def- 
mitions of aggression have often been used t~ circumvent the drafr- 
ers' mtent The second rearm LS that aggression 1% an inherently 
ambiguous concept because of Ite reference to intent. a human attn- 
bute that the i tate entity does not have The reault 13 that aggress~an, 
as applied to statee. has come to drectly signify apdgmen t  of mno- 
cence or guilt Finall>-, as Professor Stone obsened use of rhe label 
"aggression in most cmes constitutes a concI11sion about the political 
relations of nations drawn in rhe context of all history. "the final in- 
terpretation of which, in rurn. law)-ers can scarcely knau. while 
historians ever debate it '"' 

On rhe other hand. man? scholars including Professor Brounlie. 
recognize that while one can evade almost any defimnon of aggrea- 
son ,  such general statememe are Indispensable, considering the fact 
that states hare accepted rules on the use of force that prejume cer- 
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tam values prohibiting aggression No magic language w ~ l l  keep 
states from acting on intereats they perceive as vital.'' That alone. 
however. LJ not a valid reason to abandon the search for a definition. 
Ultimately. whether a satisfactory definition can be found became8 a 
relatiuely insignificant point. because the real difficulty ansea when 
trying to determine actual facts of a particuiar conflict. not whether 
the facts fit a particular definitione1 In general. three broad catego- 
r m  of aggression define the means by which states may sigmficanrly 
affect the intereets of other states armed aggression \direct military 
force]. indirect aggression (covert act2 against the c ~ n l  government, 
such as by aidmg resistance rnavementsl. and economic or ideological 
attacks." The focus ~n the content of state support of insurgency LS 
pnmanly on indirect aggression as a violation of traditional pnnci- 

The definition of aggression also has been the subject of United 
Nations resolutions and declarations An example IS Reaolutian 2625. 
the Declaration an Friendly Relations and Cooperation Among 
States. Under the resolution no state may take an> action aimed at 
either the total or partial impairment of the terntonal integrity or 
national umty of another Stater must employ peaceful means in 
the resolution of disputes consistent w t h  the purposes and pnnc~ples  
of the Charter." 

Resolution 3314.6j The "Definition of Aggression" resolution. 
makes any firat use of armed force prima facie evidence of 
aggressmnb6 that, unlese adequate justification for the act can be 
shown, becomes a breach of international responsibility." Resolution 
3314 adapts a definition of aggression that goes beyond the use of 
armed force to include other acts directed against the terntonal m- 
tegnty or political independence of another state m a manner mcon- 
sistent with the Charter s purposes The rerolution lists certain acts 
that constnute aggressmn.6' but also indieares arher cases in which 
the use of force 1s 

ples of lnternatlonal law 

"See 1 Brawnlie. ~ u p m  note 51. at 355-56 
'">I >lcDougal & F Feliciano Law and hhmmum lYorld Publie Order 152.53 

'11 Brounlle dupm note  El, Bf 367 
-Id at  366 
"The Declaration ~n Fnendli  Relstion~ and Ca-operafmn Among Stares 

,1961 

I & .  , 
"Gh Rea 3311, 29 U N  GAOR Supp ' S o  311 sf 142 U N  Doc 6 9 6 3 1  119i48 

"Id art 2 
hereinafter The Dsfinirion of Aggression' Reiolutian 

6'ld art 5 
"Id u t  1 
"Id art 3 
'"Id art 6 
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In its definition of aggress~on. Resolution 3314 spec~fically includes 
in Article 3. "[tlhe sending by or an behalf of a State of armed bandi. 
groups. irregulars. or mercenaries. which carry out acts of armed 
force against another State of such gravity as to amount to the acts 
lmed  above. or Its substantial involvement therein '" Although it 
prohibits all forms of aggression. Resolution 3314 also \erg explmrly 
states that  I t s  definition of aggression does not preclude the exercise 
of the right of self.determmatmn, the right of peoples to struggle 
against forcible deprivation of freedom and independence. nor the 
right t o  seek and receive support in the struggle -' 

An apparent ~ n c o n s i ~ t e n q  therefore exists under Resolutions 3314 
and 2625 Certain peoples haxe the right to overthrow repressive re- 
gimes and to receive some degree of external assmtance in achieving 
self-determination 8s viewed from rhe perspective of those peoples 
Yet such external "support' provided by a state must conform IO the 
general prohibition on Interfering with the territorial integrity and 
political independence of another i ta te  The apparent mconaistency 
really can onlj be resolved b? returning to the basw Charter purposes 
tha t  anginall) contemplated elf-determination and State sovereign- 
t y  as being mutually reinforcing pnnc~p les  Any other formularim 
would effectwely embrace one of the principles to the exclusmn of the 
other Therefore If the right to receive support in seeking self.deter. 
mination 1% to retain any meaning under Reaolutiana 3314 and 2626. 
certain forms of external assmtance that  are otherwise defined as 
direct or indirect aggression may be permissible If they are provided 
in support of a people struggling for self-determination We should 
conslder next exactly what forms of external support are acceptable 
under current restrictions on aggression 

-'Id art 3 
--la a n  7 uhich state3 

Yothing nn this Definition. and in particular article 3 could I" en) 
prejudice the right to  relf.detsrmmarion, freedom and independence dl 

d e n i e d  from the Charter of peoplei forc>bl) depnred 01 that r ight and 
referred f n  in t h e  Declaration on Prmciolei ofInfemaiiona1 Lau cancern- 
~ n g  Fnendli  Relarmn3 andCo operafionamon.oStatea maccordanceuirh 
the Charter of the Knifed Nations particvlarli peoples under c~ lon ia l  
and racisr regimes OT other formi of alien dommatmn nor the right of 
thebe people3 ro itruggle to  rhsr end and to  reek and ~ e c e i j e  aupporf ~n 
accordance ui lh  the pnnciplei a f f h e  Charter and m conformity ,nth the 
above-mentioned Declaration 

One can SIX see the I B ~ P  emphaaii  on colonial. alien. and r a m r  regime3 ,samenmei 
referred t o  by the acr0ni.m 'CAR.. re~irnea that IS contained in the Geneia Conien-  
u0n5 Additional Prrfuc~ls  discussed preiioud) Srr m p i a  note 46 and accompanimg 
text  
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b. The ProhibitLon on Znterwntian and the L'se of Force 

Under cuetommy international law and the law of the U N. Char. 
ter, the restrictions on agpession find application in the general duty 
of nonintervention by states The Charter addressed the prohibitions 
on intervention most emphatically in Article X4). which prohibits 
the unlawful threat or use of force. Other general internationai ~ n -  
strurnents have explicitly affirmed this prohibition. while routinely 
emphasizing the interrelated purposes of protecting the sovereignty 
and political independence of states on the one hand. and ensuring 
respect for equal rights and the self-determination of peoples on the 
other 

Historically, mternational law defined intervention as an unlawful 
act interfering with the political independence and fundamental free- 
doms that were mostly, If not exclusively, part of internal conditions 
within the control of the state Nomntervention contemplates a 
state's exercise of B nght to gorern free from ail external coercion or 
interference by other states.'' This self-government was among "the 

''See, e g , Dsclaratmn of the Admismbihf) oflnfervenfian ~ n f o  the Damebtii Affair3 
o f S r a t e a , G A  Re6 2 1 3 1 , Z O r N  GAORSupp (No 1 4 1 a t l 1 , U N  Doc k601411965l 
R e d u f m n  2131 atatsa ~n pan 

1 Yo State haa the n g h t  t o  interrene, dnectly or mdlrecdg, for any 
reason whatever in the internal OT external affmrs of m y  other Sraie 
Consequently armed intervention and all other forms of interference or 
attempted threats a~am3r  the perionaliry of the  Stare or  ~ g a i n r r  I ~ S  po- 
liiical ec~nomic, and eultuial elementi, m e  condemned 

2 1-c State may use or encourage the use of e c o n o r n ~  pohtical, or an) 
other type of meaiuren to  coerce another State ~n order to  obtain from ~t 
adianfagei of any kmd Alio. no State ehall mganne. ~ S S I J ~ ,  foment. 
finance, ~ncife.  ei tolemte subuerswe, t e r r o i i ~ f  or armed activities 
directed fouards the imlenr a i e r fh ra r  of the regime of another Stale OT 
interfere m C L I ~  strife ~n anather Srare. 

3 The useafforceto deprivepPoplesafiheirnaiiona1 ident~fyconzfmtes 
a i~lolafmn oftheir inalienable rights and ofthe principle ofnon-mterven- 
tlon 

6 All States ahall respect the right of aeli-determmatmn and indepen- 
dence of ~ e o ~ l e b  and natmnh. to  be freelv ererciied without m v  forelin . I  
~resbure. and with absolute rerpect for human rights and fundamental 
freedoms Coniequentlv. all States shall contributs to the complete dim. 
Ination of rmcial diicnmmatmn and colomalmn ~n d l  i t s  farms knd man- 
Ifeitaflons 

The Sarief Union proposed this declaration of principles on nonmterrentmn The 
Genaal Abiembly adopted the final draft on December 21, 1965. by B bote of 109 m 
favor. none againat, with the United Kingdom absfammg 20 U N G40R. U S  Doc 
APV140i  ,19651 

"A Thomas & A Thamaa. Son-Inrervenfmn 68 ,19661 
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sovereign prerogatives' encompassing "rhe supreme authority to can- 
trol all persons and things within a state's boundaries "" 

The post-Charter %)stem seeks to continue this principle that  one 
state does nor mterwne in the domestic affairs of another. in part 
through Arricle 2'71 ofthe U .U Charter, which state3 t h a t '  lnlorhing 
~n the  present Charter shall authorize the United Katmns to inter- 
vene m matters which are essentially within the domestic jurisdic- 
tion of any state " Respect for the territorial integrity and the p 
cal independence of neighboring States provides a degree of stab 
among s t ake  rhat contributes to international peace and secunty 
Ideally namnterrentmn also helps preierie the rights of a state's 
populace When a state 1% actuall) fulfilling its obligation under in- 
ternational lax to protect the human rights of its own nationals the 
populace of that  state recewei. general protecrion under lax, from any 
external interference with those rights by other states 

The root3 of nonintervention also run deeply through regional ~ n -  
strumems paralleling the principles of respect far human rights and 
self-determination as they appear in the U N Charter This I S  partic- 
ularly true ~n the  Inter-American documents to which the V'nited 
States has been a s ignatoq,  most notably the very broad statement of 
principle in Article 15 of the Charter of the Organization of Amencan 
States The renunciation of the threat or use of farce expressly 
appears in the OAS Charter-' and in Article 1 of the RE Treary -' 

freedom: 

.Arriclr 19 narrowD the broad statement bi pxmiding that mearurei adopred for the 
mamrenance of peace and i e c u n f ~  conmirent w t h  existing treatlei uauld not i io late 
the pmhibman on mter\eniion 

Id air? 16-15 The Seienlh \leeling o i  Consultsfion of >limrrers a i  Foroiqn 
Atlam vonrened under the OAS Charter reaffirmed the prohibinon on inferiert ian 
in the Declarat ion of San Joie Costa Rics August 28 1960 Article 3 of the D d a r a -  
rlon addre-ied the principle an the context of national and individual iundamental 
freedom: 

. . . .  
state 1f8 xdeologwr or 1x1  p ~ l m c s l  s c o n ~ r n ~  or social pnnclple8 

-'Inter Amencan Treat? of Reciprocal Aaslirsnce Betxeen the United Stares of 
America and Other .American Republicr ~ R K  Treafi Sepr 2. 1947 62 Stat 1681 
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The OAS Charter and the Rm Treaty. both of which the United States 
has signed, rest on the fundamental assumption that "the solidarity 
of the American States and the high aims which are sought through 
it  require the political organization ofthose States on the basis of the 
effective exercme of representative democracy "" 

Deapite widespread consensus on the existence of this duty of 
nonmterventmn, jurmte do not agree on the prohibition's meaning or 
the extent of Its applicability Far less consensus exists in the actual 
practice of states which. apart from pnncqlea of law. also reflects 
such diverse policy motivations as the balance of power, competing 
tdeologms. and humamtanan e o n e e r n ~  Whether nonintervention 
as a rule protecting the sovereignty of state8 retains enough vitality 
to prevail ~n practice depends on the capacity of law to cope with these 
competing factors. ''Spec~fically," one authority has observed, "it 1s in 
the international law of internal war that the simple doctrine of 
namnterrentian 13 held to have received a challenge to which LT can- 
not effectively respond "" 

These "internal wars' become B \ i s~b le  expression of grievances 
that often are alleged by the insurgents to be a failure of the state to 
satisfy Its fundamental obligation to protect the rights of nationals 
within Its authority Typically. an emerging entity makes Its de- 
mands on the eatablished government and makes appeals abroad for 
external support 62 If the demands represent grievances that appear 
TO the international community to be substantiated. then pressure for 
intervention mounts. because human rights, a key component of in- 
ternational l aa  under the Charter, apparently are being violated 

TI A 3 No 1538, 2 1  U S T 9 i i #entered into force Dec 3 1848 [hereinafter Rio 
Treaty1 
The drafters a f f h e  Rlo Treat? intended to pvovide far shared reiponirbilif) ~ m o n g  

rhe American ~ t ~ I e 3  for hemnphenc peace and iecuriri conaistenr w t h  the llonroe 
Doctrine and thereby close an ere oiUniled Stater protectire ~ntervenfmn R Tincent 
X!mnreriennon and Inrernational Order 19: 97 207 ,1974 
"R Ylneenf, supra nore 76 ar 196 8quotmpArtlrle 5 o f f h e  Oh3 Charrer, 
'"A Thamaa & A Thomar, aupia note 74 at 

~pplicarionr of the concept of nomnterientmn 

R Vincent ~ u p r m  note 75 at 11.12 
ala0 Qr0\ldez a n  exrensl-e bibhographi of sources on the deielapmenr and current 

rlphts. then the demand? For political independence, and finall), the effarra io achieie 
e c ~ n ~ m i c  independence 
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The paradox under traditional law 1s that, while the conflict itaelfhas 
not been mternationalized, the underlying cause 16 recognized as 
having international dimensions under equally well-established in. 
ternatmnal law 

The applicability of nomnterventmn pnnciples therefore should be 
viewed in a context broader than j u t  the relations of states A s  rhe 
3ignihcanee of state sovereignty has declined somewhat. relative to 
emerging international entities such as ''peoples.'' nomnreruentmn 
principles have also had to take cognizance of these other entities '' 
Nonintervention, therefore. has had LO evol\e as one part ofthe larg- 
er proces~ by which mternational law ~ncreasmgly recognizes rhe 
nghta of individuals, peoples, and national movements. This often 
occurs accompanied by an  erosmn of the principle of mna lab i lm of 
state sarere1gnty. 

c C'se ofFoice Options and the Leuels of Conflict 

Interrention as a concept embraces a wide range ofoptions mval i -  
mg varying degrees of external pressure being applied by the in- 
tervening state Post-Charter international law particularly aeeks to 
control rhe use of force which is a severe and destabilizing form of 
intervention Scholars generally agree that in addressing the use of 
farce the Charter refers to "armed farce "" The use of farce or just 
the threat of force tenda to foreclose the various lesser options lawful- 
ly available to influence state behavior even when the purpose ofrhe 
force 1s carefully limitedb6 The Charter system of eonrrols combines 
specific restrictions under the Charter with vestiges of the pre.Char- 
ter law on aggression under matomar? mternanonal law 

The result IS an elaborate structure of multilateral and unilateral 
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response options tailored to various situatmna Whether these re- 
sponse options Involving the use of force are legal should be measured 
by objectively reviewable criteria. This presumably wouid dispense 
with the need to subjectively evaluate an ~ntervenor'~ intent Even 
if an intervention by force could be examined objectively, however, 
the motivation8 of the principal actors would still be relevant to those 
decision makers who might be called upon to respond." State policy 
makers constantly attempt to determine each other's motives in order 
to anticipate actmns The motives are then interpreted as policy 
objectives and thus acquire practical significance by influencing reac- 
tive decmona 

The legitimacy of force as an option a t  any level of conflict depends 
on such factors as the recognized international status of the actors. 
the type of provocation to  which the use of force responds. and the 
nature of the force employed. The lawfulness of intervention to sup- 
port insurgents focuses Initially, under traditional international law,  
on whether the conflict has risen t o  an internationally recognized 
ievel." International law sought to isolate internal, domestic conflict 
until a rebellion essentiaily forced itself on the international com- 
mumty by establishing a new entity At that point, rights and duties 
of thrd.party states had to be reallocated 

That category of conflict, now referred to as low mtenslty eonfllet, 
includes two of the three traditional levels of armed conflict If the 
conflict was still in the mitial stage, it was characterized as mternal 
disruptive actions. generally regarded as typical e n m n d  activity, to 
which domestic law wouid apply. The next ievel IS insurgency in 
which there LS an insurgent military organization and perhaps some 
de facto control of territory. although still lacking a t  least some of the 
criteria required for full international status as a belligerency If the 
rebel forces receive substantial support from or are controlled by a 

su far examplei a i  ~ n a l v f i ~ s l  rnodelr of conflict b) several scholars sae generalli 
Vietnam War and lnfematlanal Lau I R  Falk ed 1972 8 .  and J N Moore. Lmr and the 
Indo-China War 11976 One example developed by Professor Falk marcher four C B ~  

goriei of aimed conflict with appropnare levela of force Professor Moore balances 
n~ninierrenfmn m i n c i ~ l e b  aramsf the basic eommunifv \ d u e &  of aelf.determmation 
the preservation of minimum human nghts, and the maintenance of minimum public 
order A general analisis of there nomnrerientmn Ifandard? I" internal war may be 
found m R Vincent mypro note 7 8 .  at  317-25 

"See I Brownhe, a u p o  note 51 at 377 referring 10 the difficulnea a i  determmmz 
rhe mnimus aggrrsmonrs8 

#'.See I Brownlie ~ u p m  note 31. at 335-78 
"See  A OIganrki supra note 82 sf 110.11 
"LInfernatmnal recagmrmn afthe conflicr refiecri the hmrorical problem ofmsurgent 

groups' lack of statui vnder International Lau S e i  ~ u p m  nates 50-52 and arcompanv- 
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foreign state, then that state would be responsible for an act of I”- 

direct aggression in umlarion af the Article 2(41 prohibition on the use 
of force.93 

With respect t o  the third lerel ofconflict, the practice of recogmzmg 
formal belligerent status has declined The line diztmguishmg in- 
ternal conflicts from those of an international character also has be- 
come less distinct far reasons that  are closely tied to the increased 
recognition of humanitarian law and human rights The lawfulness 
of the use of force in support of insurgents will therefore depend mi- 
tially on the insurgent group having arramed a t  least some degree of 
international emtue either under the traditional rules of statehood 
and sovereignty or under the developing standards recognizing other 
international persons and fundamental rights. Nonetheless. under 
traditional principles any third state military aid to or control aver 
rebels opposing the constituted government 1s almost always con- 
sidered to be an unlawful use of force, absent a suffiicientju2tificarlon 
and the employment of proportionate means of force Former Seere- 
tar? ofSrate Dean Rusk. as the honoree of a laivprofeasor’s walkshop 
an in~e rna l  conflict and msurgenc) support. commented on this cen- 
tral issue now confronting lnternatlonal law 

Older distinctions between internal and international \ + u s  
seem to be melting away because of the direct or indirect 
mvalvement of other nations in internal conflicts Just as 
human rights are now no longer a purely internal affair, it 
may be that  internal wars must became a matter of concern 
LO the community of nations because they so frequently 
affect the possibilities of orgammng a durable peace 

The prmc~ples offundamental nghta and lawful use affoice. there- 
fare. are uniquely and inextricably Intertwined in the area ofwars  of 
national liberation The challenge of controlling the use of force, 
while aeeking to protect fundamental human nghrs  on the basis of 

1 i 2  
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objectively reviewable standards, 1s of ~ncreasing practical slgmf- 
icance to the contmumg vitality of international law %hat measure 
of SUCCBSI that has been achieved in defining aggression as a limit on 
state conduct under the rules on the use of force should s~m~lar ly  pro- 
vide direction m meeting the challenge of establishing an analogous 
set of entena for defining self-determination as a Imnt on atate con- 
duct 

B. JCSTIFICATIOSS FOR IXTERVE.YTIO.\' IA' 
IAVSCRGEAVCIES 

Legal bases for the lawful use of force hare been employed \\ith 
differing degrees of support and acceptance by legal authorities The 
justifications generally derive either from the principles of the U N 
Charter system or from Interpretations of cue~omary international 
law Among these jusnfications are the nghtn of self-defense by either 
individual or collective act1011. protection of nationals, mntatmn of 
the recognized government. countenntem ention. and humanitanan 
n l t e r w l t , m ~ ~  

I Zndnidual  or Collectwe Self-Defense 

Article 5 1  codifies a right of individual and collective self.defense 
subject to the pnnc~ples  ofthe Charter and the U N system of dispute 

The nght 1s triggered by an "armed attack ' B term 
which has specialized meaning when applied to the support of ~nsl i r -  
gents. External support of milirary and paramilitary forces still may 

l i 3  
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constitute a threat  or use of force t h a t  violates Article 2'48 without 
rising to rhe b e l  of an armed at tack If so .4rticle 61's n g h t  of 
self-defense would nor apply 

The definition of the phraae "armed at tack '  was a significant LSSW 

before the International Court ofJustice i I C J  in 1986 The court held 
that  the United States  s a s  engaged in an armed at tack againbt 
Yicaragua through rhe extensive arming and t ra ining of the 
anri-Sandmisra rebels. known as Contras" The ICJ also held 
however t h a t  a s s s t a n c e  t o  rebels in the  farm ofpimiding weapons or 
logistical support d o n e  did not necessai~ly constitute an armed 
at tack lVo For that  reaaon, the  ICJ held t h a t  the Sandimsta  goiern- 
ment's rupport of insurgents in El Saluador. Honduras and othei 
Central Amencan countnee did not consritute an armed attack 
Therefore, the United States use of force t h a t  did amount  to an 
armed at tack was not ajustifiable response under self-defense I u l  On 
the other hand.  t h e  court held t h a t  lesser forms of support. such as the  
militar) maneurers of the United States near the  Nicaraguan border 
and the supply of fundi  ID the  Contras. did not constitute a 'use of 

Article 51 explicitly acknowledges the inherent right" of self-de- 
fense against armed attack This inherent r ight  has been interpreted 
as referring to a broader pre-exmtmg r ight  of self.defense against 
aggressmn under customary international la6.1r'3 A contrary. more 
resrrictire n e w  h a s  been presented by Profemor8 Brierly and Brown. 
l i e .  who observed t h a t  the Charter  structure was intended to give the 
United Nation8 a "near monopol) ' on the use of force, and t h a t  there- 
fore Article 51 should be limited by Article 2$41s stricter 
prohibition lo' Professors McDougal and Feliciano concluded t h a t  an 
independent r ight  of self-defense against the use of force still exists. 

force agamst  S m r a g u a  102 
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but the degree8 of necesmy and proportionality reqwred under cus- 
tomary international law are no less restrictire than the Charter's 
limitation an self-defense agamet armed attacks Thls latter mew 
essentially prevailed m the ICJ lo' 

The nght of self-defense against armed attack has additional slg- 
mficance with respect to the mternatmnal legal status of insurgents 
engaged in internal war Article 1 of the "Definition of Aggression" 
Resolutmn IResolution 33141 defined agpession as "the use of armed 
farce by a State agamst the sovereignty, terrltonal, or pahtlcal mde- 
pendence of another State, or in any other manner mconsmtent s l t h  
the Charter ofthe United Nations I' According to an explanatory note 
that accompanies the art& the term 'State" LS used ' mthout pre!- 
"dice to questions ofrecogmtion."107 The right of self-defense at times 
has been asserted against entities not formally recognized ar states 
Indeed. basic world community policy on competence to defend 
against aggression does not depend on formal recognition of state- 
hood. This 1s particularly true under traditional pnnc~ples  where a 
newly orgamzed territorial body or two distinct terntonal umts are 
Involved, so long as the international community perce~vea the en- 
tities as being relatively permanent lob Since B right of self.defense 
may be asserted against an entity not fully recognized as a state. it 
follows by implication that such an entity mlght mmlarly be entltled 
to invoke the right. The extreme situation under this argument 
would be that a third state rather than invoking 11% own nght of 
self-defense in support of insurgents. might assert a c lam of engag- 
ing in collective action t o  vindicate the emerging entity's nght of self. 
defense 

The traditional prmc~ples on the right of self-deterrnmatlon can- 
trast w t h  a recent, expanded concept of collective self-defense articu- 
lated pnnc~pally by Professor J K Moore.'"* The Reagan Admims- 
tratmn unsuccessfully offered collective self-defense as a partial just,. 
hcation for Its support of the Nicaraguan Cantras The concept, as 

IcDougal& F Felrclano, supia nore 60 ar 220-22 ,tiring aa example. the U N 
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enunciated by Moore E designed to identify those uses of force in I a n  
mteni i ty  conflict that  pose an actual rhreat to the security of neigh- 
boring countries in a region The right would apply where rhe force 
falls short of an armed at tack t h a t  would trigger the traditional r ight  
of self.defense Thi i  YEW of the n g h t  of self-defense seeks to strike a t  
the increasing Instances of "cm-ert wars," I" u hich a re\olutionary 
regime secretl?  rains and deploss guerrilla farcea agemar esrab- 
],shed governments of other states while publicly denying using force 
in order to p r e s e n e  ita awn rights and protections under the 
Charter  I '  Moore 3 expanded concept of collective self-defense has  

controversial, bath a8 an academic position and aa matter  

Collective action under Chapter \-I1 of t h e  Charter .  including the 
n g h t  of collectixe self-defense under Article 6 1  1s not as srnctl? can- 
fined to the prerequisites of customary l e x  as I S  m d i n d u a l  seIf.de. 
feme ' A relevant reminder of haw post-Charter lax continues to 
develop is the noii clearl? established right of collectire self-defeme 
This concept had to evolie through a penod of conrroreriy aver 
x h e t h e r  rhe "seW in self-defense could ever provide LO other partxi 
pants  any r ight  to use force that they did not already ha \ e  on their  
own 'I' Through the example of collecrire security. McDougal and 
Feliciano provide insight an this process of changing community 
norma and the policy decisions t h e  process affects 

4 "legal concept" of self-defense like any other  concept can 
be given empirical reference only in terms of who. far nha t  

the record of fartua. alledriioni publicly made b i  t h e  Adminiirrarian against the San- 
dinma regime bur the court declined ID appl\ the lesser threshold for the n g h r  of 

http://seIf.de
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purposes and under what conditions. uses and applies the 
concept The expectations bath of the general community 
and of particular authorized decmonmakers about lawful- 
nee2 ithat IS.  reasonableness1 do and must change through 
time ae the conditions of use and applicanon change.'15 

2 Protection of Sottonals 

The nght of a state under mternatmnal law to defend its nanonala 
may include a limited right to protect one's natmnals ~n a farelgn 
stare Some authontles dlspute that a lawful basls for such 1". 

tervention exists I" The United States 13 among the minority of 
stares that asserts thejustificanon 'Ii The aide one takes on thls I S E U ~  

broadly depend8 on the extent to vhlch one recogmzea prarectmn of 
nationals as a matter of legal necessity associated with a t h e r  the 
theory of self.defense or the theory of humamtanan mtenentmn, a 
3eparateJusnficatmn to be examined m detail later This justification 
applies to the situation ~n which the host nation 5 government has 
falled I" Its dut) t o  provide adequate protection against imminent 
phgaical danger and alternatives short of the use of force would be 
Ineffective Permissible action includes direct military force but 
only by using that degree of force, for that period of time. reasonably 
necessary to ensure the safety 01 removal of one's own nationals 

The limited nature of this form of intervention under a narrow in- 
terpretatmn probably would preclude its use as a legitimate means of 
providing support to insurgents. even If one's nationals are preeent 
and operating within the general field of action This 1s because such 
action normally would exceed the scope of the rescue purpose. Any 
additional arms, equpment,  and military personnel inserted during 
the operation beyond that needed for the reicue mmmn would consti- 
tute unlawful excess force In addition. the presence of nationals 
being rescued cannot have been the result of a previous unlawful in- 

. . n  , I L .  . , I .  2,. . ._ > . /. . , . I .  : .: , . : -  ,"?- ;. 
~ . .  , . I .  , . . .  . , . . ./.." , . * ' .  . , . ~. . .  . , I ._, ".,\. .".<, . .- . n , , ,.. 
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terventmn designed to create the pretext of a rescue This implies 
that personnel serving as trainera advisers. or combatants with in- 
surgents in the field are eaher ~nappropnare subjects for lawful in- 
teriention by rescue. or m u t  already be lawfully assmting the insur- 
gents under a legal basis for mterventmn. The availability of another 
legal basis f m  mteirentmn. of course. would simply negate the need 

3 Interuentmi  b)  Inoitotion 

Uncertain and contradictory authority exlsts an the issue of 
whether intervention 18 permitted an behalf of an established govern- 
ment I t  the apecific request of that government ''' One position 1s 

that rhe invitation ma) be accepted until full belligerency statu? 1s 

accorded the principal parries in e ~ w l  war, a t  ivhich point. the strict 
neutrality rules izould become applicable '" 

The rationale in favor of permitting intervention by invitation re- 
lates LO an absolutist view of sovereign rights of state authority over 
the internal conflict. the matter simply did not involve a right or duty 
under international law:" The >alidity of this tradinonal posinon 
prevails today. but only regarding sovereign police authority to en- 
force domestic law and order dunng internal disturbances short of 
maurgency Internatmnal law permirs. and the United States re- 
mains committed to. demonstratione of support to friendly nations 
through security amstance to control domestic disorder.'" 

The emerging legal trend nou runs againat thie traditional 
doctrine lii A rule permitting intervention on behalf of the govern- 
ment in power dunng an ~nsurgenc) does not enhance a goal of tsolat- 
m g  rhe domestic conflier to prevent a wdemng of haithties In one 
eeme however the distinction as to whether the conflict 1s purely 
internal 01 is externally supported LS likely to be of minimal signif- 
icance in most situatmns because of the international dimensmns 
that so-called internal ham increasingly hare on their own Interven- 

to use TCSCUB as ajustlfiearlon to support lnsUrge"t5 
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tmn by rnwtation 1s often a t  odds with the international goals ofpre- 
venting external domination and of ensuring the nght of a people to 
estabhsh for themselves them polmcal Independence and a repre- 
sentative form of government "' 

The decline in legal authority for ~ntervention on behalf of the gov- 
ernment fighting against insurgents corneaponds to the gradual de. 
cline in the emphasis on state sovereignty a8 the erclus~ve focus of 
world order Self.determmatmn expressed as a coequal principle 
under post.Charter international law at least requires that the exter- 
nal use offorce not be permitted to tip the scales agamst a pluralistic, 
representative government-whether one in existence or one in the 
making What 1s lacking under the traditional rule is a means by 
which to determine objectively whether intervention on behalf of a 
nonrepresentative government IS violating thie duty of etatee to re. 
Cram from forcible action interfering with a people's legmmate strug- 
gle for independence 

Another reason exists for the decline of intervention by Invitation 
as a legal basis Under class~cal interpretations of customary mterna- 
tional l aw  no corresponding nght of intervention (or nght of "coun- 
tennterventmn") w a s  permitted to other foreign states offering sup- 
port as requested by the msurgents. As a result, there was no offset 
for the foreign support bemg received by the government. This be. 
came a further obstacle that was imposed against self-determination 
by B one-sided rule denying counterintervention in favor of insurgent 
groups That rule, to be examined next. la alao undergoing change 
under International la- 

4 .  CounterLnteri'enrLon In Support of Insurgents 

PostCharter derelopment812' in the area of insurgency countenn- 
tervention are espec~all) relerant to international law and inter-bloc 
foreign An expanding body of literature advocates the 

. ~ .  
eoercmn or interference with the right of seli.derermination Id at  183 
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right of counterintervention in support of insurgent farces in those 
 stare^ u h e r e  a foreign stare has already intervened an behalf of the 
established government lie The arguments take seieral formi and. 
for rhe most parr, presuppose intervention b) ~nricatmn to be an I"- 

sufficient legal Justlhcatlan for the lnltlal lnterrentlon 

One n e i i  considers counterintervention t o  be an inherently pel- 
misable international sanctmn in iespanse t o  an unlawful ~ m n a l  
mterventmn l"' The conflicr ~n Afghanistan I S  one example of what 
may be characterized as unlawful intervention at the inntarion of an 
Afghan garernmenr installed by the Soviet Union from the outset " 

In the absence of an)- L-mted Nations ~ a n ~ t m n s .  the nghr  of caunrer- 
interiention would accrue to the members of the mternational com- 
munity The absence of an effective international remed! such as 
counterinteruenrion. would promote greater disorder b, allowng un- 
restrained adventurism that  violates e\en the most fundamenral pro- 
hibitions on the use of force .'' 

The nght of counterinterrention according to anothei and more 
controversial perspective. 1s not really inter imtion at  all This posi- 
cion facures on Article 214,'s qua1if)ing phrases on the prohibition on 
uses of farce 'against the territorial mtegnt)  or political indepen- 
dence. ' and 'in ani manner inconsistent with rhe Purposes of the 
United Nations " In effect this right by promoting the ObJeCtlVei of 
discouraging disorder. and by helping to ensure self-determination 
and fundamental ngh t i .  simply accomplishes chat which the Charter 
itself seeks to achieve '" 

IbO 
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All of the.e interpretations purpoit to employ lawful force ~n a 
manner that 15 not excius~vely reserved to the United Xatmns en- 
forcement mechanism. thereby preserving the nght of States to c w n -  
tennterrene in insurgency both collectirelg and urnlaterally The 
right to eounterintenene in insurgency must be limited t o  a neces- 
sary and proportional response to a prior illegal use of force by a third 
party state l'' The requisite necesait) and proportionality also sug- 
gest that the right of counterintervention m maurgency ehauld not be 
construed to permit a use of force by the countermtervenmg state 
againat the terntory of the state that first intervened illegall? I*' 

The most consistently controversial justification for ~ntervention 
on behalf of insurgent groups has been intervention for humamtanan 
purposes Humamrarmn mtervencion has often been denounced by 
legal authorities as bemg essentially unlawful under all arcurn- 
stances at all times ld6 Others pomt to the long historical deielap- 
ment of humanitarian intervention in natural law and analytical 
Junsprudence. recognized by international legal scholars from Vartel 
and Grotius through Oppenheim and Lauterpacht and continued by 
rhe humanitarian prine~plea of the U.N. Charter. the Universal Dec- 
laration of Human Rights and the stream of past-Charter human 
rights mstruments l'' 

One controversial aspect of humamtanan intervention le that 
abuses tend to offset the humamranan benefits by posing a greater 

Aggreimon and SeltDefence 69 119568 He concludes that the mterprefatian ofhuman- 
 tana an inferienfmn 8, being compatible with the ~ u p a r e  underlung Art& 284, can 
be dismissed BI miscanrtrmng the Charter "bothmg in the Charter subifantiater the 
right of o m  Stale IO ude force againrl anarher vnder the guile of ensuring the m p l e -  
menfsfiun of human riehfi ' I d  at 88 4parr from the Article 51 exception for self. 
defenae, a m  a m o n  must be leir to  mllecuve meaiure! b) the U S  Securitv Counci l  

Perkmi ~ u p m  note 125. at  221 
I d  at 222-23 
See  ' 8 ,  1 L Oppenheim, lnternafmnal L a r  312 8H Lauterpachi 8th ed 19% 

I ~ ~ ~ ~ ~ i ~ ~ .  me 51, at 338.14 Clark. ~~~~~~t~~~~~ inrril~enrLon H& to your 

sdvenf ofrhe United Nations neither rermmated nor weakened the cuafomari IIILIIU. 

rlen of humanitarian lnteirenfirn '  Id at  l i l  
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threat to world order, a t  least in the short term The list of historical 
abuses associated with humanitarian intervention 18 long. One of the 
most notormus examples of attempting to justify the use of farce by 
claiming humanitarian intervention was the Nazi invasmn of 
Czechoslovakia in 1939 which was purportedly carried out to protect 
"the life and liberty of minoritlei ''138 The Umted Stares has opposed 
officially a t  least. this type ofjuatificatmn because of Its potential far 
abuse The justification routinely requires a degree of factual in- 
q m q  and a final judgment that 1s frequently difficult. and sometimes 
unpossible. due to the lack of reliable information and the shortness 
a i  time for decision making The notorious cases, however, show that 
m i s u e  of the humamtanan intervention justification 1s a t  least 
idenrifiable by the mternatmnal community as an abuse of recog- 
mzed norms 

Many States seem willing to consciously sacrifice the Charter goal 
of promoting m ~ m m a l  human dignity and jusnce in f awr  ofmmimai 
world order and avoidance of force in international relations Cer- 
tainly the potential dangers of abuse call far well-defined criteria 
limiting humanitarian Intervention This concern and the unwilling- 
ness of states to accept a curtailment of their awereign independence 
are the principal motires for state opposition to the doctrine The 
practice itself continues, hanever. because It appears IO be mdispena. 
able as an exceptional meaaure in emergency situations The Sol- 
lowng limiting criteria delineate the circumstances under which 
humanitarian intervention would be lawful. I 11 a specific. limited 
purpme of alleviating a grave threat to human rights: (21 B limited 
duration wfficient for the purpose of the mission: (3)  a limited use of 
farce necessary and proportional to the mission. and 141 B lack of any 
reasonable alternative actmn.142 

-'SI. Clark supra note 136 at  2 1 2 ,  riring French & Rodley AffrrBanglidish The 
Lau at Humanitar ian l n i e r ~ r n t i o n  bv Mil~fan Foics 67 Am J lnrl  L 276 ,1973 , 
Clark notes, houeier that the United States made B ' somwhar half.hearred' c la im oi 
humanitarian interreniian ~n the Dominican Reoublic in 1065 I d  

One cvrnmentaior who conducted an analj l ic  airhe legal baael offered by the I mred 
State3 after the Grenada operanon has suggested rhar fhejumhiaLionS afked ror the  
~ n t e r i e n n u n ,  spec~hcall) the request ofrhe Governor General and the Orgamiatlon of 
the Eaifern Caribbean Stares and the aserred naed to  pmiem nsfmnale, sctnall? %ere 
the less suatainableiuirihi8f~ona on the facta Inaread. the realities supported a rub- 
afanhalli heifer case for humanitanan intervention See Lesifln m p r a  note 136 sf 
560.51 

16YFonteyne, Forctble Si f fHdp b; States to Promct Human Right6 Rrccnr Yii r ra  
irom the  l'nit?d.Xolionr I" Humanitarian lnreriention and the Cnited Narlana supra 
note 137 ar 19:. 219 

" ' I d  81 220 
La'Reiamm & \leDaugal. iupm note 137, a t  184 
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A major reason for the persistence of claims of humamtanan in- 
tervention 18 that  the justification 1s grounded in the law an fun- 
damental freedoms and the evolution of those principles. The same 
legal forces raising the need for greater emphasis on fundamental 
freedoms also dimimsh respect for the authority and legitimacy of 
governments responsible for repression Humamtanan intervention, 
as a limited exception to Article 2141, would be for the specific purpose 
of remedying serious and pervasive human nghts abuses. using the 
minimum force necessary to accomplish that objective The nght of 
self-determmation and the enforcement of human nghts nould rhus 
limit the claims of sovereignty by states already violating such a cru- 
cial international norm as that which protects the peoples those 
states represent 

C.  THE COAVTIiVC%VG SEARCH FOR 
PRIXCIPLED DISTIVCTIOA?3 I!V THE LAW 
Difficult problems apparent m any study of insurgency are the 

level of the conflict and the uncertainty in the applicable rules of in- 
ternational law. Two conflicting principles under the U.N. Charter. of 
equal importance, are both trying to prevail: one prohibiting in- 
tervention and the use  of force against a sovereign state; and the 
other dedicated to ensuring human rights and self-determmation of 
peoples The prohibitions on unilateral mterventmn have become 
less absolute, because postCharter law, which was originally con. 
templated BS a security mechanism that would have obviated the 
need for unilateral mea~ures, '~'  has not been sufficiently effective. 

The democratic states traditionally have not claimed a right to use 
force in support of democracy or human nghts,  however They nor- 
mally have invoked, instead, other justifications for them uses of 
force. Professor Schachter attributed this restraint to Article 2141 
Humanitarian intervention was not a justification that the United 
States claimed in Grenada The Grenada mtervention, however, sup- 

"'Leultm. siiprn note 136, 81 652.53 (iitrn#h, wa1rer Jvsr and Un)"P' wara 107.08 

Genocide LS the exrrerne af rhere humanitarian mlervenfion would be appropriate 
Thx recurrent horror wsi demonrrrared 81 rersntl? as Pal Pot ~n Cambodia and Id1 
hmm ~n Uganda 
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gests something mom about Article 2 
Afghanistan What they demonstrate 
tension that exists between the artit 
3mns and the actual reasons far the actions taken 

The extem to which Article 2141 in fact represents an accepted re- 

emphasizes not just the right to self-determination. but also a nght to 
a m s t  peoples struggling for self.determmatmn This leads to a moral 
and practical dilemma Although Professor Moore does not endorse 
humanitanan intervention as a justification for the support of ~nsur -  
gents. Professor Paust credits him as having obmved that to do norh- 
mg in a :,\en iituatmn also may be t o  i n t e n m e  "Thus:' says 
Pauat. "the realistic question might not be whether to intervene but 

These factors suggest a need to examine whether an alreina- how . . I19 

tlve interpretation of .Arncle 2t41 might better serve the Charrer'a 
goal of creating the candinons essential for international stability 
and well-being 

Beween sovereignty and self-determination. the erolwng in- 
tervention theories still have not reached the point of equilibrium 
The consensur that does emst on insurgency and the limits of Article 
2141 actually Iemes external support weighted in favor of preserimg 
rhe mi-iolabilrty of state soierergnty It protects the existing goy- 
ernment bv not being willing to confront the underlying isme of the 
desire for self-determm.rlan by the governed On rhe results of this 
tension between sovereignty under the traditional rules. and self.de. 
termination, as an emerging influence, Professor Soh" provided the 
following observations 

The emphasia in the United Narions I" later years on the 
self-detelmmarmn principle led it TO a point of saying that it 

~nterieniion m delonre of the polirical independence a i  B stare but ~ e i e c r ~  'the conren- 
tion that force mag be used ynilaterallj t o  achieve such laudable ends as freedom 
self rule and human rights ' Id a t  293 
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1s not only permissible. but even desirable, m fact necessary, 
for countries to came to the assistance of national liberation 
movements if they are fighting for the liberation of their 
country from foreign colomal domination or occupation by 
foreign forces But even this approach does not go 80 far as to 
bay that, simply because a government which le neither a 
foreign occupier nor a colonial government IS oppressive, 
that [another] government is entitled to help the people 
liberate themselves 

One can a t  least conclude that a limited degree of consensus exists 
In principle on the need for action to remedy genocide. apartheid, 
slavery, racism, and the unequal treatment of peoples g e n e r ~ l l y , ~ ' ~  
Professor Sohn, however, overlooked liberation from racist regimea, 
which are regimes not necessarily of foreign origin. The latter serve 
as one example of a purely internal source of instabiiity with a poten- 
tial for international sigmficance. Whether peoples under oppressive 
dommation, foreign or domestic, will actually be able to achieve po- 
litical independence and stability for themselves under this limited 
approach without substantial external involvement 1s doubtful. In 
support of this eonclusmn. one needs only examine the extensive 
military support needed to force an end to the Saviet occupation of 
Afghanistan 

Even in atuatmns mvohmg a foreign occupier, international law 
IS still struggling to articulate distmctmns between such relatively 
straightforward situation8 as Afghanistan and Grenada. As Michael 
Levitin observed. the Afghans shot back and the Grenadians did 
not.'" This states the difference somewhat srnplistieally, but i t  does 
recognize an important distinction between the two conflict8 'To 
distinguish between lawful and unlawful interventions," Levitin can. 
dudes, "the international community ought assign Jundleal slgmi. 

'"Sohn. 8unm note 129, at 179 Profeisor Sohn offers rhe follaving BS a w r y  mod- 
est '  rule "No military inferrentm bs one atare 1s permmmhle except ~n ~n extreme 
emerpency requirin~ initant reapanse and subject t o  immediate rerminafmn of auch 
emergeno action on the requeat a i  the Unned Fatlans or ~n appraprme regional 
organization ' I d  at 230 

A significant degree of uncelr8mt: would remain u n d r  the rule Reiponmbhti 
rould deiolre firir t o  the indii>dual brare to  determine whether auch ~n emergency 
ericti The orgamzarmn then uould h a r e  k appli  an obirerive standard ai t o  whether 
the use af  force %,ai appraprlate under the pa~t>cular clrcuma~anie~ 

'IAHazard The Role of the Eastern Bloc and the  Third World. 9 OMU L Rei 6, 10 
, 1  Qj.f ."l" 

"'Levltm, bupro note 136 at 663 This IS whar he calls the Liberation a i  Parla 
Pnnclple if the people rhrau flowers the 1nw8ion IS laufvl I f  they throw antfhlng 
else ~t 1s not ' I d  at 654 On the jumhcanans for U S  humanitanan mrer~enimn ~n 
Grenada, see iimm note 139 
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icance to the [affected] state's citizens '"" Such a diatinctian IS en- 
tirely mnsmtent with the protection of a people's right to self.deter- 
mination Interventmn must be governed by an objective standard. 
but the free exercise of that right by the people themselves must be 
viewed through their eyes 

If self-determination as a coequal princ~ple 1s to have any meaning 
in the law on support of Insurgents, it at least has to consider the 
legitimacy of a government in power. 8s  viewed ~n the same way the 
people themselves percene their government The ISSUB becomes 
whether a use of force has been applied ngamst the political mde- 
pendence ofa government that has its iegal basis grounded in the nil1 
of the governed The issue also involves such factors as the statu8 of 
rhe governed as a people. and the pervaaireness of state repression 
against fundamental freedoma 

As a criteria of lawful or unlawful uae of force, the human factor 
ultimately LE neither more vulnerable to abuse nor leis susceptible to 
objecti>-e assessment within the international community than other 
juztificatians that also must be tested against necessity and propar. 
tmnaiity. Lawrence Perzulla, former ambassador to Nicaragua and 
Uruguay. believes that the international community and the Umred 
States have proven they can successfully achieve self.deterrnmanan 
far peoples through peaceful resolutions t o  internal conflict8 Bur. he 
warns, achieving stabht: in internal disputes that have reached CII- 

51s proportions depends on accommodating a process of papular re- 
form "How one overcomes the question of legitimacy IS important to 
the attitude that will affect Amencan decwan makers faced 151th 
that type of crisis situation "lee 

111. DOMESTIC CONSTRAISTS O S  US.  
POLICY IN SGPPORT OF INSURGENTS 

Much of the cn t i a sm currently directed against United States poll- 
c) on the support of insurgents ?rema from the pereeptlon that great- 
er weight E accorded the constraints and exigencies of political reali- 
ties than to a concern for the principles of international law."- The 
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controversies surrounding the withdrawal of the United States' con- 
sent tojunsdictmn of the International Court of Justice in the Nica- 
ragus case and the disclosure of funds secretly diverted to the Con- 
tras illuStrate this widespread perceptton. A clear implication from 
both events is that  mternatmnal law IS but one of many s>gmficant 
dements that affect the decisions of our foreign policy makers. 

The relative emphasls indeed seems to be on factors other than in- 
ternational law. In the area of insurgency support, U.S. policy partic- 
ularly seems to be guided more by domestic constraints and our own 
view of our political position in the world. The purpose of discussing 
these mues  here is to consider what those domestic political and le- 
gal constraints are, how they compare with the constraints o i  the in. 
ternational legal structure, and how the domestic eonatraints can be 
made to interrelate with the emerging prmmples of International 
law 

A .  CONTEMPORARY POLICY DOCTRINES 
OiV THE SUPPORT OF I.VSCRGE,lrTS 

1. The Process ofPolicy Making 

One ofthe gravest concern8 about U.S. support of insurgents IS the 
potential for becoming militarily committed to a futile expenditure of 
national resource8 resulting from a lack of well-conceived policy dem- 
sions. In the combined crush of international events and domestic 
concerns under which foreign policy decisions must be made, the in- 
terrelation of law with events often d1p6 from view. The decision 
maker typically must first identify the problem and make an mmtial 
assessment of its nature The response by the decision maker involves 
certain expectat,on3-eapeetati~~~ about the political or military 
power available to implement policy; the potential costs, including 
the destructiveness of a possible use  of force; the effectiveness oi 
achieving goals m compliance w t h  the diseermble rules of law: and 
the likelihood of organized world community mtervention in 
response.'J6 
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One then begins B problem solving approach designed TO seek out 
the expertise and re8ources needed to meet the trim The more com- 
pelling the threat. the more ad hoe the process may become. As the 
urgency increases, so too will the immediate response more directly 
reflect the exc1us1v.e perspective of the people whose views or exper- 
tise have dominated the process. The longer the c r i ~ i s  lasts or the 
more frequently it recurs the less likely the policy maker will be to 
anticipate and prepare far the neat problem of a different character 

A former senior State Department official has commented on the 
tendency to isolate staff legal counsel from decision making on mat- 
tere of what he refers to as "high polities" and "high p01icy""~ He 
described the problem thia nay  

Parncularly since the latter part o f  the nineteenth century. 
the efforts of diplomats and states to establish clear norms 
for the canduet of internarional relations ~n [their] 'ordinary 
affairs" haw been remarkably successful Yet there 1s 

another dimension to U S foreign policy where internanon- 
a1 law rarely receives more than peripheral consideration 
Crisis management. high.srakes political and economic con- 
flict. and national secunty policy attracts constant and \,,SI- 

ble attention from ienior decisionmakers who weigh domes- 
tic politics and foreign policy in the face ofheavy public scru- 
tiny. Then political calcularione rarely invoke international 
I an  BE a principle guide to action 

' ' C n s ~  diplomacy" 1s characterized b: reacting t o  event8 only after 
they occur It was the same intractable dilemma facing an Amencan 
president nearly twenty gears ago, after he had promised to eliminate 
reactive decision making from the foreign policy process of a nation 
then deeply embroiled in B foreign war of meurgency On December 2. 
1968 then Premdent-elect Richard Sinon. introducing his choice of 
Henry A Kissinger 8 s  Assistant far XUational Security Affairs 
charged him with this task ofregaming control over a reactive policy 
process From thar point, Kissmger began to inatitutlonaliie a con- 
ceptual framework of strategic thought that remains a major part of 
foreign policy planning today 

In his earlier nrmngs.162 Kiesinger had emphasized the Impor- 

l"Kreiaberg Darr the CS Gaiernmrnl Thrn i  Tho8 ln lma i rona l  Lou LS Impor-  
tant' 11 Yale J l n i l  L 479 4 @ 5  19861 Paul H Kreibbnrp r e r i e d a i  Deput) Director 
Polic) Plannine Erafl, U S  Department of Srafe, from 1977 through 1981 

l"?d at 479.80 
"'M Kalb & B Kalb Kissinger 26 ,19748 
" T h e  paragraph thar f a l l o r i  draws on H K ~ s m y e r ,  Uuclear Weapons and Fore1.n 

P a l m  120 2: 246 50 19698 iuriiinally published ~n 191; 
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tance of thinking conceptually in foreign policy because the sheer 
complexity of technical problems had outpaced the bureaucratic pro- 
cess. Each problem, he Bald. was dealt with on its 0x9 merits, empha- 
sizing details a t  the expense ofthe larger conceptual frramenork. This 
~n turn, he concluded. has led to B lack of purposefulness and Aexh l -  
ity in dealing with regional conflicts. Both aides of the conflict, in his 
view, must understand not only what national interests and risks 
one's own side has a t  etake. but those of the other side as well. Lim- 
ited wars especially must have well-conceived Strategic objectives 
that necessarily have not only a military focus, but a political dimen- 
sion as well "'This requires that a decision to use force complement 
the goals of both ~ B P ~ C I E  

2 The Balance o f p o w e r  Theov 

The classic expressmn of the hiatoncal lesson that no world order 1s 

safe without physical safeguards against aggression IS the search for 
stability through B balance of power International order under 
this concept recognizes an indispensable relationship between power 
and security on the one hand, and morality and legitimacy (meanmg 
general acceptance) on the other.'" The central idea 18 that no one of 
these pnnmplez. 1s sufficient alone to preserve the world order 

The balance of power among states themselves cannot preserve ID- 
ternational stability wlthout a basis of political legitimacy, because 
revolutionary dissatisfaction will become inevitable People tend to 
ex-aluate foreign relations and foreign policy in terms of their own 
domestic standards of justice. Thus, the legitimizing principles on 
which the international order IS based must be broad enough to en- 
cornpas8 a general acceptance of community values to ensure that 
state relations do not ultimately return to an ercluswe reliance on 
the use offarce.'66There is also likely to be a gap between the reah- 

""'Limited war" in  ti broad meanine cmn be defined as mihrarr conflm ~n rhich 
the psrtmpantr respect rec~procd l ~ m l l i  on fhaae aetianb directed forard clearly 
established obpctwes that are susceptible to neganated beitlement m order t o  mini- 
mize the aggregate destruction of mutually shared vduei >I McDovgal & E Ee- 
I / C l m O ,  a u p a  note 60 at 68 

Sea d d o  H Kirsinger. Amencan Fareign Polici 117.18 1969) ~miatmg that rhe de- 
c l ine of U S predominance ID ph iuca l  resour~ee and p o l i t i ~ d  pouer reqmres L PTLOT- 
iriaation of limited means to  achleve carefully defined end63 

The assertion that the m e  of force must be conmstenr with p ~ l i ~ i r a l  needs does naf 
ne~essanlv emuate to  the Clauawdr iarmula that forre 18 the to01 of ~ d i t i c a l  needs . .  
Pohtxal consideration must be given ro  international normi BE well BI nations1 tn- 
LtrePIJ '*'H Kmsmger, A World Restored 317.18 1Senfry ed > 1o~igmall) presented BL a 

dmLoral drssenation in 19618 
'-Id si 318 
"#Id at  328 
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ties of international power and domestic expectanons about a nation- 
al foreign policy The Btatesman must be able to obtain the support of 
a domestic comen6u6 an the legitimacy of the underlying principles 
that can embrace a realistic balance of power 

The balance of power theory 1% Conmatent wlth post-Charter princi- 
ples designed to control reliance an the use of force. The theory seeks 
to protect the status qua agamst external attempts to alter it unilat- 
erally through the "illegitimate" use of farce by either direct or in- 
direct means ''' The Charter principles are effective as a basis for 
world order only EO long as the principles may be interpreted in a ivay 
that preserves their perceived legitimacy and also enables the attain- 
able international consensus to be achieved domestically ''' 

The use of force and human rights in the Central American I"- 

s u r g e n c ~ s  provide a current example of the need to reconcile these 
principles with domestic and international perceptions of what con- 
stitute legitimate policy objectires President Reagan's Commission 
an Central America, the Kissmger Commission, observed that two 
basic U S  goals are potentially in oppoeitmn in rhe region' the need 
ID defend fundamental security Interests, and the promotion of re- 
spect far democratic government and human rights ' I o  Purely indige- 
nous reform movements. even indigenous revolutions. should not 
pose B problem of policy for the United States."' Externally sup- 
ported insurgency can become a threat to both security and to demo- 
cratic reforms, however. A successful U S .  policy on insurgency. like 
an effective rule of international law,  can and must be able to recon- 
cile these two values in a way that will make them mutually remforc- 
mg. Restraints on force and respect far human nghts. therefore. are 
wdely perceived to be equally legitimate norms. from both a domes- 
tic and international perspective. 

The critics of the balance of power theory believe that the key to 
stability in international po lam does not lie m military power. but 
rather in other sources of pou,er lii This view explains mstabilit, in 
terms of changing populations, increasing polmcal organization. and 

"'Id at 326 
lB'Perkms. wupm nore 125 m t  181 Sei 0180 supra note 128 and a c c a m p a n i m ~  text  

See g e n e i d l y  J Perkins, The Prudent Peace Law BQ Forsign Policy 119511, Tagt i  & 
VagLb, The Balance ofPoiiei  inlnfeinaibonal Lou A H i s t o r i  ofanidea 7 3  Am 1 Ini'l 
L 11979 

'".See H Kissnger a v p m  note 164, at 328 
"ORepon ofthe rational Bipartisan Cornmiman on Cenrral .America 103-0s IJanu- 

>',Id a t  84 
'.-See, e #  .A Orpanski, auwa note 82 at 272-99 338 

STY 19841 ihereinafter Kihsinger Cammiialon Rsparrl 

190 



19881 SUPPORT OF INSURGENTS 

economic development-the same factors assomated with rising 
nationalist m~vemen t s . "~  Regardless of whether the balance of pow. 
er theory I B  adequate to explain the ~ources of Instability, i t  has 
proven to be a widely Influennal conceptual framework, useful in Iim. 
ired respects, and it must be applied with an adequate appreciation of 
Its limitations As will be seen later, this balance ofpower concept 
provides the underpinnings for the Reagan and Brezhnev Doctnnes, 
which specifically affect current p o l ~ ~ e s  on insurgency support 

3.  Sooiet Doctrine on Support of Wars of.Yationa1 Liberation 

One of the greatest challenges to mternatmnal law has come from 
the Somet Umon and its Eastern European client states, often re- 
ferred to as the Second World '" Only gradually, in recent years. has 
the Soviet Union begun to accept traditional pnnaples as customary 
international law This acceptance. however. has been highly selec. 
rive, permitting the Second and Third Worlds the opportunity to band 
together in variou8 General Assembly resolutions to make new Ian 
on key ISSUBS, including insurgency support."6 All three worlds 
agree that mternatmnal Ian  protects human rights, especially where 
large-scale vmlatmns occur. Notwithstanding the Helsinki he- 
cords."' there 1s still more support m the First World for the recogm- 
tion of individual rights."' 

In light of s a t e  practice, however, the con~en~ue  18 less clear 
Under the justification of the Brezhnev Doctrine, the Soviet bloc na- 
tione have imposed and maintained communist regimes through the 
occupation and control of Eastern Europe and Afghanistan. and have 
directly intervened by force to encourage and support wars of nation- 
al liberation in Africa, Asia. and Latin America. The Soviet bloc has 
supported Third World revolution and radical movements to fulfill its 
presumed mternatmnal duty of advancing the world cause of 
Marx~srn."~ This has long been viewed 88 a global threat, from the 

"'See dupro note 82 and ~ecompansmg text 
"'See A Organski, 8 w r n  note 82. at 273.  295 
"'Hazard. m p r a  not8 152, at  6 

. . I  
"'Huarh. supra note 152, at 10 
"The Svriet  Union has supported 80 frequently the Idea afnarianal liberation 

that rt can hardly now relecf self.determmafmn as B lawful basis for B C I ~ O ~  by the 
infernsfional cammvnily See Remman, u p r a  note 10, at 908.09 Professor Reisman 
norea that the reservatlann expressed by same Btstes about introducing national libera- 
tion p ~ m c ~ p l e s  into international lew derive from Soviet pmctiees that make the con. 
cept appear avpportive only of Lofallrarian expanrian 'Balional hb~ration" need not 
bc one-sided If applied by the mlemanonal iommumty, and partievlerly by the Gener. 
SI Assarnbly in a''rosponslb1e and even.handed fashion. consiitentwith the baiirpnn- 
elples of the Umred Nations Charter"1d at 909 
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U S  perspectire. to the balance of power and world stabilit 

Significant signs of a Soner  reversal on t h e  Brezhnev Doctrine 
honever .  have been observed in some specialized studies over the last 
decade b i  those scholars s h a  see graxe Smiet doubts abaut t h e  con- 
tinued wisdom of linking radical nationalistic aspiratlone with \lam. 
1st ideala '"'A Soviet policy reassessment. I t  has  been said. has  led to 
a shift in which t h e  Soviet? will continue to provide economic aid. 
t ra ining and,  to a lesser extent. milltar? a m s t a n c e  One no longer 
hears  expansive promises of milltar>- and economic support for the 
so-called liberated countries. a h i c h  now must pursue development 
"mainly through their  own efforts "183 

Some evidence of the need for the S w i e t  Union to re think ITS own 
criteria for the support of insurgency lies in t h e  iron> t h a t  established 
pro-Soviet Marxisr regimes have thernselxea come under indigenous 
insurgent a t tack t h a t  forced Sovier-backed troops into counterin- 
surgency roles in Afghanistan. Nicaragua, Angola, Yozambque, 
Cambodia. and Ethiopia .4ccordmg to this vie$\-, there also exists 
within the Soviet experience on the support of insurgents a lesson for 
the United States in t h e  same area. 

Noscon 15 reilsmg It6 ambmons because of t h e  demon- 
strable failure of its political and economic model for g u d  
ing changing, and dominating the Third World Although IT 
h a s  a f e n  military footholds in the  Third World-mainly 
through 11s military assistance-these are not enough to en- 

""Valkenirr .\'em S o ~ m  Thinirng l b a u r  the  Thrrd h"r1d 4 World Pol) J 661 

" " .. 
Central Ament?. he less oprirniific 

S v i i e f  actions RI m the face of ever) implication of Gorbachm i word8 
Sperificallv, Mlascou F shipment of srms and other milimr) equlpmenr t o  
the Sandinisfa government of Nicaragua and t o  ~nerillai  ~n El Salvador 
and Guatemala har continued without pause. and indeed mereased ~n the 
first quarter oi 1988 Saiier-blur economic and military aid i o  the Sand>- 

Allison Tealing Gurbacher. 67 Foreign AEi 16. 27-26 19881 
L'lSee Fukujarna Gorbmheo and the Third World 64 Foreign Aff 715 ' 1966 
LB'ld quutmg from the report vfceneral Secretari hhkhail Oarbarhei' at the 27th 

Pang Congrers a i  the Saviet Onion October 19051 
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sure lasting influence. By contrast, U.S. economic power, 
cultural openness, and tolerance of political dwerszty have 
long been our greatest assets. If our competltlon w r h  the 
Soviet Union 1s conducted on these grounds, rather than on 
military grounds, we have nothing t o  fear, except perhaps 
our own poor judgement la' 

If the Soviet Union's focus IS indeed moving away from antiexpatmg 
the memtability of world wide military struggle between the corn. 
mumst and capitalist natmnd, there remains the question of how the 
United States and Its allies will respond to the shift.186 The firet step 
is to verify that the evidence establishes an actual substantive 
strategic change, rather than indicating mere tactical rhetoric Ibi 

The next step 18 to reduce our reliance on the balance of power's m e n  
of world order that ~ e e s  all Sovier gams as American losses Thm 
could tend to lead us Lnto an unnecessary. reactwe use of rnh ta ry  
force m localized conflicts.16a 

4 .  The Reagan Doctrine on Support for Freedom Fighters 

The Reagan Doctrine on the support of those insurgents fighting to 
regain democratic control of governments from communist dmta- 
torships 1s more than a mere refinement of primardy defensive eon- 
tainment policies under past presidential d~ctnnes . '~ '  President 
Reagan, in effect. announced the policy during his State of the Union 

~~~~~~~~~~~~~n~~~~~~~~~~~ O b p c t ~ ~ e 6  9 World Pol', d 723, 730 119871 
>'-Id at 731 For the arwment that the currenr S o n e t  diateminfe and actlons are 

tactlcal bee generally Slmes, q p m  note 131 Simea concludes 

All In all. Saviet geopolirieal maneuierlnq under Gorbachei has deman- 
strated a new sense of pu'poae, B new realism and a n e a  treatli~ty mhat 
I t  has not demonstrated E an? kind of turn muard, any eridenee that 
Garbaehev and hi8 colleaguer are sccahng down S o n e t  globs1 ambmani ~n 
order to concentrate on dameafic e c o m m l c  modernirstion Nor ha8 the 
Savlet Unlon ahawn sn) heslfatlon rO Use farce I D  arcampliih i ta  oblec. 
Uver or, for that matter. an) reluctance t o  Puppart governmenti charged 
with terrorlam 

Id ar 491 
-"See rd See ais0 Bereb aupm nare 167. ai 55 8atanngthat ",tihe ~en ira l  problem 

lies m the United Stares ldentdficarmn of EastlYesi compet~tmn as the only 
meaningful ax13 of global conflict..i 

"'Ralenfeld, The Gunr u f 3 v l ~ .  64 Foreign Aff 698-99,19868 ~ c ~ t m g  at 693 n 1 a l i ~ r  
of aurcea analsrlng and evaluatmg the Reagan Doctrine1 See ais0 Layne, The R i d  
ConsematirrAZendo, 51 ForelgnPol') 73 11983 861 ThopasfpresidenrislcDnralnmsnt 
doctrines bayb Layne. recognired the strategic and econamic limitation8 that requred 
the h i r e d  Sratee fa more realmtlcaily B Q ~ S  I X P  mteresrr and redefine >fa  cornmar 
menib abroad, Ln a way that the Reagan Doctrine lireralli conrtrued, fails t o  ade 
wately addreis I d  sf 73-83 
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Address of February 6, 1986 As early ae 1981, however. commenta- 
tors had perceived, even under the Carter Admimstratmn, B new U.S. 
willingness to set aside post-Vietnam insecurities and revive pre- 
paredness for Third World military intervention as a palicy 

The Reagan Doctrine was basically developed a8 a response to the 
Brezhnev Doctrine, which seemed to put Marxist regimes beyond 
democratic challenge no matter how unrepresentative of popular 
w ~ l l  One crmcmm of the Reagan Doctrine 1s that it commit8 the 
United States to promises of military support that have no natural 
lim~ts.'s2 This has not proven t o  be a significant problem in practice. 
because the Reagan Admmistratmn has exercised some restraint. for 
example, by resisting pressure to Initiate U S  ouppon for rebels in 
places such as Mozambique and Angola.193 

The Reagan Doctrine has also been characterized as an "American 
Brezhnev Doctrine,' equally violative of international law At least 
to the extent that the policy 1s directed a t  totalitarian regimes and 
offsetting So>iet-inmated mtervenrmns in internal conflicts. the 
appellation 1s actually flawed in its analogy In those particular 
s i t ua tms  where Sowet pouer 18 being projected abroad to impose or 
t o  secure Marxist regimes against national self-determination, the 
use of farce ~n counterintervention would be a lawful response to 
Soviet external aggression under counterintervention ad a justifica- 
tlon 

Another potential justification for the Reagan Doctrine IS that of 
humamtanan intervention Humamtanan intervention was offered 
as an mirial. but later muted. legal basis for the Reagan Doctnne 
In his 1988 State of the Umon Address, President Reagan invoked 
American support on behalf of freedom fighters euerywhere in what 
he broadly described as a 'global democratic revolution ' I g e  

~ 

" E g  Schuennlger The 19SWd .Vex Docrrmis  oflniai irnfion or ."ea V o r n h  o/ 
Sonii i lrrrmt~on'  33 Rutgers L R e i  123 425 '1981> Schvenmger noted that the 
Breihnei Doctrine. SI reflected in the Soviet invasion m i  Afghanistan. and the Carter- 
Brown Docrnne on the protection oireiovrcei LD the Trilateral IYarld, BI reflecred in 
the crsatmn of rhe Rapid Deplovment Farce together demonstrated Lhe lack o i  ~uper-  
power respect for the equal so~ereignfi  of dmsllei Third World nations i d  81 423 

"id BI 700 Sen i l d o  Javner & Gnmaldr The L-nired Stater and Ilcoragua Ret ler-  

burgeoning world demorraci 
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A different criticism levelled against the Reagan Doctrine is that It 
has a single-minded focus on anticommunism that haa concentrated 
its application to Marxist totahtanan regimes and virtually ignored 
the universal desire for freedom from all forms of tyranny This 
concern was alleviated !n large part m early 1986 by the President's 
more evemhanded statement to Conpess, promising to "oppose 
tyranny m whatever form, whether of the left or the nght."'e7 

Former Secretary of State Cyrus Vance, writing in 1986, used 
Afghanistan as an example of a conflict in which the United States 
properly aided the insurgents, because the intervention clearly pro- 
moted a balanced approach to both human rights and U S .  

"It 18 critical to note that in supporting the Afghan reb- 
els," he added. "Amencans are not merely supporting an antieom. 
munist rebellion. The United States is vindicating universd pnnci- 
ples of international law and helping the Afghan people to determine 
their own future '""As Vance also warned, "American8 must recag- 
nize that anticommunism cannot always be equated with 
democracy Anticommunism alone does not justify support to in- 
surgents, nor does the pursuit of democracy and human rights always 
Justify American use of force Yet, selEdetermination and human 
rights should never be off the political agenda It 1s on this basis. 
rather than by force. that we can best distinguish what the United 
States has to offer the world from the Soviet's aggressive, totalitarian 

But notjuet Nicaragua or Afghanlaran yes, evwwhere  W B  see B s ~ e l l m g  
freedom tide around the world-freedom fighters nsmg up m Camhodis 
and Angola, fighting and dymg for rhe same democratic libertiei we hold 
sacred Their cause 18 our cause treedam 

As the global democratic ievolulion ha8 put faralitarlamsm on the 
defensive we hare left behind the dags of refreat-Amenca 1s agam B 

, ,~garoui leader of the free iorld, a nation that acts decimvel) and firmly 
in the furthfherance 01 her principlia and i i i a l  interests 

U-ai Poet, Jan 26 1983, ar A10 col 1 
PBSre Rosenfeld s u p o  note 189, at 702 Sei also Beres supra note 157. at 77-78,  

Vanee. The Humon Rights Imperafiw 63 Foreign Poly 3 ,  11 11YY6> 
LB-Sri Jaroby, 7hr Reagan Turnaiound on Human Rights. 64 Foreign Aff 1066-67 

11936) $quotmg from the presidential address La Congress m March 1986) Jacobg sl io 
nates that rhe reassuring words on human righrs had been immediately preceded hg 
the Admmiarranon'a B & I I I I ~ D C P  ~n the ~ u i t e r  of t u n  nghl-wing dictators, Prsiidenrs 
Marc08 fmm tho Philippines and Duialier tram H s i n  More reienll) the Admlmifra- 
r i m  applied pressure on Panamaman dmatar Manuel Noriega to  relinquish powers 
See \+'ash Part Mar 19 1988, at AI. em1 5 

lBBYance ~ u p r a  note 196, at  10.11 
LDBId 
'"?d a i  11 
2Y'Solarr When to Z n l e r ~ m r ,  63 Foreign Pol'y 20 37 (19661 
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alternative '02 The focus must remain. however, on allevmtmg such 
repression and forcible external domination 

President Reagan has repeatedly defended the lawfulness of the 
doctrine "Support for freedom fighters IS self-defense," President 
Reagan said in his 1985 Stare of the Uman Addreas It was less a 
literal statement ofthe law than an expression ofhow the law should 
be able to serve certain basic national policy Interests. including 
security needs In its continuing search for principled distinctions, 
international Iew has had to strive to overcome Its own perception 
problems concermng Its relevance t o  state policy making in the area 
of insurgency ~ntervention."~ One commentator has said that the 
perceived need for a greater degree of respons~veness to political logic 
and security imperatives may underlie part of the resistance to 
paat-Charter rules on nonintervent10n.~~' The Reagan Doctrine 
generally reflects this view that, in the conduct of international 
affairs as a whole. intervening force 1s an indispensable means of pra- 
tecting righte and achieving order 

Although the Reagan Doctrine invokes moral pnneiples that are 
consistent wlth the emerging mternatmnal law on the use of force in 
counterintervention and humanitarian mterventmn, the admimrtra- 
tmn s articulations of the doctrine seem calculated overall to bridge a 
perceived gap between law and policy. The gap appear8 widest in the 
particularly difficult area involving human rights. Bi failing t o  rec- 
ognize the significance of humamtanan concerns in the law on in- 
terventmn. a8 IT 18 already afforded in other expressions of mterna- 
tmnal communiry norms, international law has failed to maintain Its 
essential congruency with it2 own moral basis '06 The natural ean- 
sequence 1% that. ~n the absence of collective remedies, the United 
States and other states increasingly begin to act urnlaterally to a s m t  
self.determinatmn and protect fundamental human rights. while the 
external decision makers articulate their own justifications 'Ob As 

ante m p r a  note 196, at  12-17 

/ e  J Perkmi, sup'" nure 1 %  ar 226 Perkina m the context of countermienen 

A misunderstandme with ~otenrial lv traeic conseauenies seems IO ner. 

R vlncent. supra i a .  at see dQo B~~~~ si, at 76-77 

iian states that 

. .  . .  . 
m r  in the minds of man) This 18 the conception that reallif8 have to  
make a choice beiueen the rule of l a i  and the hardpalicy deciiioni necea. 
S B ~ V  fa deal anh the iealit~ei a f m u e r  and contention This I submit IS B 
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Professor Reiaman has observed, "[tlhe international political system 
has largely accommodated itself to the indispensability of coercmn m 
a legal system, on the one hand, and the deterioration of the Charter 
system. on the other by developing a nuanced code for appraising the 
lawfulness of individual unilateral uses of force.'''' If It has achieved 
nothing more, the Reagan Doctrine has a t  least aerved notice on the 
international order that  the United States will not stand idle in the 
face of externally supported repression 

B. L r S .  DOMESTIC LEGISLATIVE CONTROLS 
O N  INSURGENCY SUPPORT 

U.S national interests are circumscribed to a significant degree by 
the domestic legislative controls on insurgency support. security 
assistance, and covert activity Michael Matheson m his position as a 
State Department legal adviser, has pointed out that domestic leg- 
islation represents certain practical considerations that must be 
taken into account m foreign policy making m the area of 
intervention 'OB First. a government that is considering foreign mili- 
tary support must work generally within the confines not only of in- 
ternational law. but also domestic laws and procedures ''' Second. 
military asmtance relationships can be, and often are used to apply 
leverage ensuring compliance with international norms, particularly 
those norm8 on human rights and humanitarian eonduct.'" 

U.S. policy makers, and Western governments in general. also 
undergo intensive lobbying pressure from numerous international 
human rights interest groups. such as Amnesty International, Amer- 
icas Watch, Helsinki Watch, and others. The impact of these group8 
combines with the efforts of various influential national human 
rights organizations, as well as with the nonpolitical activities of 
national and international relief organizations. The result is that  
national policy tends to reflect this international and domestic con- 
cern for human rights. The United States should recognize, however, 
that the pursuit of human rights norms m foreign policy is actually 
very much consistent with its own national values and interests.'" 

Reraman, mpra note 87. at 280 10s 

'''See pmaraliy Matheson, Pmctical Conridriottons for  the D ~ ~ d o p n r n i  of Legal 
Stondnrds f o r l n t e r m t & o n ,  13 Ga L h t l &  Camp L 206 isupp 18831 
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I .  Current Congressional Legislotion and Owrsight 

Congress has enacted an extensire framework of legislatne restnc-  
tmns and o~ersight mechanisms designed to conrrol the use of m 
tary force abroad While It 1% beyond the scope and purpose o f t  
article to analyze these in detail."' the more s~gmficanr elements 
w11 be identified for a dmcuswm of a trend in domestic law toward 
increased humamtanan aid in support of Insurgents. 

a. The War Powers Resolution 

The most well.known and contrwersial congressmnal attempt LO 
legislatireli reatnct the use of farce by a president, the 1 9 i 3  War 
Paners Reaol~tion."~ was itself precipitated by U S mwlvement m 
an undeclared insurgent war The purpose of the resolution 1% TO en- 
jure presidential notification to Congress before the introduction of 
United States "armed farce8 into hostilities or into situations where 
imminent mralvernent in hostilities I S  clearly indicated by the CIT- 

duction the President 'shall con- 
' The reporting reqmrement then 

triggers a sixty-day time limit #extended an additional thirty days far 
unavoidable military necessity respecting the safety of Cnited 

States .4rmed Forces") within which time rhe Pieaident must termi- 
nate the engagement of forces abaent an armed attack or a specific 
enactment b) C~ngress ."~  No authority for such introduction of U S  
armed forces shall be Inferred. except under cpecific authority of U S 
law permitting the introduction of farces into hostilities or ~ m -  
plementing treaty provisions to that effect."' The same 3ectmn de- 
fines those forces to include members used "to command. coordinate 
participate in the movement of, or accompany the regular or irregular 
mihtar) forces of any foreign country or goiernment 
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Despite presidentm.1 pratestatmns, no U.S. president has actually 
challenged the constltutmnallty of the War Powers Resolutlon by 
actually refusmg t o  make reports, and in fact, they have grudgingly 
provided carefully worded reports ''consmtent a ItW the resolutmn.zlc 
The resolution does strlke a t  the heart of the separatmn of powers 
between the executwe and leglslatlve branches m the area of foreign 
palici. declarations of war, and the duties of the com- 
mander-n-chlef."' The constnutzonal dlspute between the executwe 
and legislative branches is one that the judiciary prefers to mde-step 
BE a political question For the foreseeable future, the War Powers 
Resolution represents a significant constitutional foothold far Con- 
gress in the area of presidentv.1 dlacretlon to use U S forces to sup- 
port irregular military forces In a foreign country 

b S e c u r ~ t ~ j  Assistance Legislatron 

hhlltary ald and security assmtance are the means by which Con- 
p e a s  routinely controls U.S. mllltary support abroad through its firm 
grip an the power of the purse Thia body of domestic legislatian con. 
mats principally of the Fore10 Asslstance Act the Arms 
Export Control Act (AECA),2'2 and annual budgetary leglslatlon, ~ n -  
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eludmg the defense and foreign assistance authorization and appro- 
priation acts The FAA 1s the most significant statute on secuntv 
assistance because of the comprehensive grant programs It prowdes 
The AECA limits the sale and transfer of defense articles and ser- 
vices abroad. prohibiting grants or trades apart from the apeclfic 
P a n t  programs The AECA specifically prohlblts U.S personnel from 
performing an) defense serwcea of a combatant nature 

Emphasizing the sigmficance of security assistance legislation, 
Matheson made thie observation. 

These piecea of legislatmn make it quite clear that assisting 
foreign countries ~n providing for their internal security is a 
proper object of United States security asmtance. In the eon- 
text of these Statuted. internal security refers to umlence of 
an internal character above the level of ordinary law en. 
forcement tasks Hou,euer. other statutes place restrictions 
on SLtuatmns m which such assistance may be prorided. The 
most prominent restriction 1s in the area ofhuman 

Security assietance programs BE lawful under tradinonal principles 
permitting assistance to established governments for the purposes of 
providing security from external aggressmn and providing police en- 
forcement to quell the lowest category of internal disorder AS seen ~n 
the previous discussion on external Support to States requesting 
assistance, this foreign amstance to a state generally remains lawful 
until an internal disorder has reached the point that an insurgent 
group challenging rhe constituted government has achieved some de- 
gree of internationally recognizable status '" 

d military action'' ID a f a r e ~ n  cavnfry during B large-scale i n f s~na l  con 

21 franipariing personnel equipment, and supplies, 
31 mfellleente obaervafion and reponing 
41 mililar). plsnnem and adviaera, not enpged  in fighting and equipped ~ n l i  uith 

side-arms far permnal self-defense (By inference rheie uould include in-country 

51 military training pmnded ~n one's own country io t h e  farces of tho supported 

61 "preienfhe' security asmdfan~e prmr t o  a c r i s i s  conflirr. snd 
71 arm3 grants and  de^, whlrh he recognms to be a v e r s  common pracflce among 

He d i o  notes thar these m e  provided clandesrmel) by different countries t o  v8r)ing 

mlllfary trameral. 

10"Yernment 

medium and maor  powerr 
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In contrast to the support of a government under the traditional 
pnnmples of international law, there 1s no authority for security 
assmtance programs specifically providing military aid to an opposi- 
tion group a t  any level of internal conflict What has become an in- 
creasingly common practice, however. 18 the rendering of security 
assistance to B fnendly government in a state that is either sym. 
pathetic to, or actively assisting insurgents fighting in a bordering 
state. Consider in this regard the followmg statement by Assistant 
Secretary of State Elliot Abrams, characterizing U S .  aid to Hon- 
duras as an augmentation of Contra support 

Our assessment 18 that we can and must help the democra- 
cies to develop through economic and security asststance, 
but that only pressure applied directly to Nicaragua can pro. 
duee gains that will decrease the risk of Soviet and Cuban 
domination of Central America If we are correct ~n th18 
assessment, and experience suggests that we are, then the 
alternative to our current two.track policy of aupport for the 
resistance and negatmtmns would be to further shore up 
Nicaragua's neighbors against Sandinista aggression. The 
alternative approach would be very difficult and would carry 
a t  best limited assurances that It could 

The grant programs under the FAA are admnustered by the De- 
partment of State under Title 22. to ensure consmtency with broader 
U S  foreign policy objectwee The FAA specifically contains human 
nghts provmons that are designed TO restrict the situations in which 
military aid can be provided ''' Section 660 prohibits training and 
support of foreign police forces and is designed to preclude U S PSSLS- 

tance to foreign police forces praetiemg internal represamn This 
provision was originally aimed a t  states other than those establiahed 
demoeraem with no standing army and which had no historj- af hu- 
man nghts abuses Another key provmion of the FAA, section 502B, 
requires, subject to suspension of aid, that security assistance be pro. 
vided in a manner that encourages compliance with international hu- 

decrees. but he makes m mention that this distmtian should affect the larfulneir a i  
thesuppan See id 81 229 

"'United Stater Policy Optiane vilh Respect  to .Vzcaraguo and Aid to the Contraio. 
Hranngs Briore $he Senate Comm on Foreign Rdaiions. 100th Con8 1st Sesi 183 
119871 (prepared statement 01 Elliot Abrama. Aselatant Seeretaw oi Sratea for Inter- 
American Affair31 

"'Congress d s o  enacted p~ra l l e l  legdarion f~ estabiuh human righra criteria for 
p'0gramsofe~onamicaidvndersectran 116oftheFAA S r o 2 2 C S C  9 2151n(1982 & 
Supp IV 1986) 

"622 u s  c d 249011982> 
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man rights in the state receiving the a d z z s  Matheson p o m s  out how 
the human rights provmona under the FAA have wder slgmficance 
beyond U S policy 

Aithough this is Just one n a r m a l  model for a description of 
the circurnatances and limitations on involvement ~n foreign 
nolent sltuationa, it 1s a particularly relevant one for use, 
and should be considered BS a i tartmg point for the develop. 
ment of international standards ~n thls area,230 

Apart from issue.spemfic r e ~ t n c t 1 0 n s , ~ ~ ~  there are eertam coun- 
tryspecific provmons that may fall into one of two categoma One 
category completely prohibits secunty assistance to YarxmtzSz and 
radical'3s regimes.214 Another category, which 1s found ~n Y B I I O U S  

legislati~n.'~' restricte full partiupation by certain countnes.'s6 par- 

"s22 0 5 C $ 2 3 0 4 , ~  1982 T h x  aeclmn prmLdei, ~n 1elei.anf part 

1' The Umred State. shall, ~n accordance r l t h  Its lnternstlonal 
rbligafrani a% set  forth in the Chaner of the Vmted Nations and in keep- 
ing wi th  the c o n i r i f ~ f i ~ n a l  heritage and fraditiani a i  the United Slates 
n ~ o m o i e  and encoumes increased remecr far human n e h f i  and fun- 
hamenral freedom3 th&hout rhe %D;ld u>thout dmm&n as t o  race 
sex, language, or religion Accordingly. B principal goal of t h e  foreign 
odicv a f the  United States shall be to  oromore rhe increased abierianre of . .  
mfernafmnall) recognized human rights by al l  eounrnei 

82 Except under i m u m ~ r a n r ~ ~  ipemfied ~n rhla mtm nn ~eecunn? 
~isistance may be pmvlded t o  an) countr) the government of rrhich en- 
gape I" B EonZLlfenf ptrern O f  91053 ,lolaoo"s Of Infernaflonall) recog 
msed human right? 

38 lnfvrtherance ofparagraphe 1 1 1  and,21. fhePresidenf l id~recredto 
formulate and conduct ~nternahonal aecunry abiiitance program8 of the 
United Stares ~n a manner a h i r h  w11 promore and ad\ance human right3 
and avoid Identdcarion of the United Stafei. rhrovph such programs. 
w r h  governmenrr which den> to then peaple ~nternaflonall) recagnired 
human r q h t i  and fvndsmenral freedomi, in nolatian af ~nternationsl  
law 01 in contravention ofthe polic) o f the  United Stares as exprebied m 
this section or orhemme 

mala, H a m  Paragum) Peru and rruEYai 
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ticularly m Latin America The latter restnctmn 1s often in response 
to a country's history of domestic repressmn.28' 

These restrictions on security assistance embody institutionalized 
policy judgments on human rights and other factors that  similarly 
influence our deamon on whether to support particular insurgent 
groups. Some of the Same policy factors that cause the United States 
to withhold support from certain reamea may also cause the United 
States to provide, in other mtuationi, military assistance to certain 
insurgent groups. Pressure for U.S assistance to the Renamo guernl. 
las In Mozambique illustrates how B government's identification as 
Marxist can become the policy baais for insurgent support. These leg- 
islative restrictions on security assistance also indirectly benefit in- 
surgent groups where a government might otherwise have been eligi- 
ble for U S weapons and training The government that has lost that  
8ource of amstance has also lost the potential to apply greater farce 
aga,nst It* Insurgents. 

Suspension of aid to a supported government, however, as Mathe- 
son observes. would be a very difficult practical problem, because It 
would never be viewed by that government as a neutral political act. 
This would be true even If the suspension were for human rights 
vmlatmns. He adds that the same factors that initially produced the 
support would still he a t  work as an inducement to stretch the facts or 
legal rationale for continumg the a~sistance?~'  This smply reeog- 
n i z e ~  the probability that external iupport to a government fighting 
insurgents will likely continue during a full-scale insurgency. leav- 
ing the imurgents with only a plea for counterintervention or hu- 
manitarian relief from repression. 

The United States should be doubly cautious, under internattonal 
and domestic law, ahout providmg counter-insurgency support to a 
government that may have committed serious human nghts abuses. 
The United States has proven in El Salvador the enormous pressure 
that exists for continuing support to a friendly government This is 
especially so when support seems justified by regional instability he. 
lieved to he caused by other third state involvement and when human 
rights progress ~n the friendly state is being certified by the executive 
branch. Were the facts otherwise, the United States might he obliged. 



MILITARY LAU' REVIEW [Vol 122 

under both international and domestic law. to wlthdraw security 
assistance. Suspension would be reqmred w e n  If the suspension 

would give the appearance of supporting the insurgent group 

c Oterslght of Intelligence Gothermg and Covert Actmities 

It has been observed that international lau provides no bas13 for 
distinguishing between overt and covert use of farce. which are both 
subject to the same rules There 1s a sigmficant difference as a 
practical matter. and states frequently prefer covert action BE the 
best means of protecting national ~ n t e r e s t s . ~ ~ '  Far the Umted States, 
the difference 1s not only sigmficant. but divisive The underlying 
issue 1s the appropriateness of covert activity bemg conducted by 
democratx ga~ernments . '~~  The aermu~ dimensions of the issue have 
been pamfull) evident in the national debate on the secret sale of 
arms to Iran and the diversion of the proceeds to the Contra rebels 

Covert wtmn. primarily through the Central Intelligence Agency. 
became a key part of the Reagan Doctrine's challenge to Marxist-Len- 
m s t  states around the world 249 In his analysis of factors over the lart 
decade that have made it more likely that major Covert operations 
will become pubhe Gregory T r e ~ e r t o n ~ ' ~  has observed that more 
openness ~n U.S p o k y  actmns "would refieet the reality that, as the 
century ends, national boundaries are more and more permeable '"" 

"'Matheion. The Role of the  Reagan Adminutrat ion.  9 GhlU L Rev 21. 22 19868 
'"Id 
'"A 'ymposium held sf Tuft8 Univerairy ~n March 1988 % a i  conducted tu irudi the 

r~ecrfic  suhiect of caiert afri,itiea 81 rhev relate to law and mvernmeni 
For a thorough anal)sir ofco ren  a e t ~ n f i e ~  in relation to  democratic government see 

generall) G Treverfon C o v e n  Action The Limit8 of lntervenfmn in the Poatwar 
World 1987, On the hiaaneal role of the militarv deaanmenfi and the Central In. . .  
fellrgence Agency in covert actions aee generally J Piadol. Premdeni's Secret Aara 
CIA and Pentagon C o i e r r  Operanona Since World War I1 11986, Sei  &o S Emerian 
Secret Uarnor i  Inside Coven Iilirar) Operations ofths Reagan Era ,1968 

"'Trsienon, C m w t  Action and Open Sacid? B e  Foreign .An 996 1198il The pmc- 
tice of i a i e n  B C O ~  of c~urbe, goes back much iurfher including a Fatianal Security 
Counsel plan ~n 191% orieinatd by George Kennan that IS conudered the turning point 
far c w e n  ~ c f i o n s  az used by the Umted State8 today NSC 10 2 known a i  the 'X 
article. outlined a plan ofcontainment that  authorized a broad range of c ~ ~ e r f  acnu~t) 
Among the numeroue authorized ~ c f l o n ~  were mppon to  realatanre movementi gum 
n l l a b .  refugee liberatian graupi, and iupport of indipenova anti-cummumifr id at  
Qlf """ 

'"Fa~ulf) member of rhe John F Kenned) School of Goiernment and former mem 
ber on the Firbt Senate Select Cammirtee on Intelligence ithe Church Camniitfeel from 
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A major policy concern is whether the United States, in assuming 
responsibility for the groups i t  supports in covert aetmns. 1s associat- 
~ n g  itielf with the enhancement of democracy and the larger cause of 
human rights. If so, this prawdes an important safeguard against 
reactions t o  the covert activity when the covert action becomes gener- 
ally known 

Congressional oversight is an important constraint an U S. covert 
action Legislative restnetions an intelligence gathenng and covert 
actions come in different forms affecting support to insurgents in a 
variety of ways The oversight process has given Congress, through 
Its respective intelhgence committees. much more knowledge of and 
control over the ope ra tms  and expenditures of all U S .  intelligence 
agencies than ever before 

In the same year that the War Powers Resolutmn was pas& Con- 
p e e s  further affirmed Its intent to be actively involved m foreign 
commitments by paasage of the Case The Case Act requlres 
prior State Department approval ofanr international agreement and 
subsequent transmission of the text of the agreement to Congress 
within sixty days. 

Congressma1 efforts TO further tlghten reportmg requrements ~n 
the oversight of intelligence gathenng and covert action continue 
with renewed vigor, in part a dreet consequence of U S support of 
insurgents in N~caragua.~" A mqor focus of the Congmssmnal hear- 
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inga on the Contra support v m  the apparent violation of the funding 
limitations contained in the Boland Amendment The Baland 
Amendment provided funds to the CIA. but prohibited theu use for 
military equipment. training. adnee, or other military support to any 
paramilitary group whose purpose vas to overthrow the Nicaraguan 
government or to initiate a military confrontation between Nicara- 
gua and Honduras. Funding limmmana have been used by Congress 
in the paat to restrict support of other msurgencies. One of these was 
the Clark Amendment, which prohibited support to insurgent8 in 
Angola Congress initiated the repeal of the Clark Amendment ~n 
1985. This repeal was followed by requests for aid to the resmtance 
movement 

d Special and Emergenc.~ Executive Authority 

An immediate source of assistance available in spemal emergency 
situations may be employed a t  the personal direction of the Preu- 
dent. Specific provisions TO this effect exist in both the FAAs1 and the 
AECA."'These are very limited exceptions to the normal budgetary 
process. with certain reporting requirements to Congress Within the 
narrow confines of action permitted. nhieh include dollar amount 

Hearings u,ere held m Soiember 1987 by the Senate Inrelligenie Committee on 
three similar b i lk  correcting perceired deficiencies ~n the meri iphr a i  inrelligenre and 
c n e r r  act ion The legislation included a proiismn that would hare required all C O ~ P I ~  
operanon! be reponed ID Congress uirhin 48 hour! Sei Christian Sci  Manifor K m  
13 1967 sf 1, (01 3 The Senate passed i ta  verdlon oilhe 48.hour not ice  prmmon  ,S  
1721 on March 16 1986 b) B m a r p  eufficieni to override a rhrearened r e l a  Wash 
Paat Mar 16 1988 a t * l  COI 1 

The Reagan Admmstrafmn had >ieorauali opposed the iegiilarion cnmg the need 
uhere 1hves *ere a t  nrk If was a l io  pmntod out that  the ~ m i n a -  
operafmna, ruch as the CIA rnppvrr aiSlesra.man and Afghan 

UBI reporfedoufoicommiLieeInJune 1966 Thele%islanonuabstillpendingaclion on 
theflooratthe endofSeptember fscingwharraiexpectedtobe nubstantid opponition 
before t h e  caierf action notice requmemenl scrually hecomer lam 

"'Sei Further Continuing .Appmpriaiioni Act for 1983 S i 9 3 .  96 Stsf 1830 1665 
,1982 [heremaher Boland 4mendmenrl 

"*See International Sscunfy Arsisrancs and Development Caoperatmn Act of 1980 
S 118. Pub L 46.633 94 Star 3131 Ihereinaiier Clark .Amendment1 

l loSer ginrrail> Smith Trap ~n Angola, 62 Foreign Pol') 61 .1986) iargum~ thnf  
D S coven aid to the Angolan ~em81ance ~ c t u d y  caused the reverse o i  the intended 

by ier Soiiet and Cuban mdifari support fur the Angolan got- 
ernmenr, 

=lSIB 22 
"?see 22 19821 

361, and 2316A 119828 
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limitations, defense equipment and serwces can be made available 
abroad 

Another type of executive authority which the President has exer- 
msed to provide indirect support to insurgents IS the expanded use of 
combined training and emergency deployment readiness e x e r c ~ s e s . ~ ' ~  
The most obvious intent of this form of support IS not to inject Amer- 
ican personnel, arms, or equipment into hosthtiea, but rather to pro- 
vide a timely show of strength and support for the defense of B friend. 
ly government, particularly m emergency situations. If that friendly 
government has been sympathetic to insurgents in a neighboring 
state, then the U S .  deployment exercise would at least indirectly 
benefit the ~ n s u r g e n t s . ~ ~ ~  

2 Humanitarian Assistance and Cwic ActLon Legislotion 

Humanitarian aasistance legislation by Congress is a very 
wide-ranging area that addresses many of the basic human needs 
that increasingly are being recognized as B responsibility of the inter- 
national community. The legislation 18 a domestic reflection of one 
important aspect of the growth of the body of international law on 
human rights 266 

Humanitanan assistance and ciwc activities cover a variety of 
projects that are flexible enough to be programmed into the mission of 
nearly any type of military exercise. These too, however, are strictly 
controlled activities under current statutes and the Comptroller 
General decisions on training and military construction performed 
during combined exerasea In the past, such assistance was pro. 
vided under agreements between the Department of Defense and the 
Agency for International Development under the Economy 

'"See D # L'S Troops Ordered to Handuias mileaponir Io .Vicamguan ''Inuaaian.'' 
Wash Post. Mar 17, 1988. at A I .  co1 4 lpuotlng %enlor administration officials r h a  
described the order as part of an "emergeney deployment readlnenb exerase'' ~n whlch 
troops vould nar he used m cornbar) 

ordered by the PresidenL"aa part 
of a hraad underitanding with Hmduran leadera to  take n w f t  rnilirary aetmn aga~nsf 
Sandmmsta forces engaged ~n battle with Nlearabnan rehela d o n g  the Honduran hor. 
der" Wash Post. Mar 18, 1988. at A i ,  CDI 2 (eitmg an unnamed adrnmrtranon 

'''The deployment of U S troops to Honduras 

1100, 

'"31 C S C 8 1531,1982 & Supp I11 19813 The Economb Act permits transfer6 of 
goods or service8 herween Federal meenc~ei on B reimhvrsabls hasis 

207 



MILITARY LAW REVIEW [Vol. 122 

Recently enacted legislation has increased Department of Defense 
authority LO engage in more actinties invahmg humamtanan assis- 
tance and civic action The Stevens Amendment to the Department of 
Defense Apprapnatmns Act of 1986'" provided the first statutoiy 
authority to use Defense Depaflment funda for humamtanan a m s -  
tance and civic action Current statutory limits on humanitanan and 
ciric assistance permit activities that are authorized in coqunctmn 
with military operatmns where funds am specifically appropriated for 
specific humanitarian purposes An exception LS provided for un- 
planned bur incidental and commonplace humanitanan assistance 
involving minimal expenditures. Annual notice to Congress and reg- 
ular coordination with other agencies are also required by these same 

The expanded use of Defense Department resources ~n what has 
been the provmce of other agencies demonstrates the perceived link 
between the socud and economic sources of instability and the origins 
of ~nsurgeney,'" This expanded authority on humanitarian ams-  
ranee does not abrogate the Department of State's principal responsi- 
bility for the administration of foreign aid programs consistent with 
the overall objectives o f U  S foreign policy. 

Congress has also played a direct role in this area by actively par- 
ticipating with the use of humanitanan assistance legislation as an 
instrument affecting support of Insurgents. One of the most difficult 
and protracted legislative battles between the executive and legisla- 
tive branches haa been the recent struggle over humanitarian assm 
t ame  and so-called "nonlethal aid" to the Nicaraguan resistance 
forces. The House of Representatives succeeded in passing legislation 
that mandated a cut-off offunds for military support to the Conrras, 
effective at the end of February 1988 The Reagan Administration 

leglslatlve prowsmns 

2 b d P ~ b  L So 98 473 0 4  1011hi, 8103, 98 Star 1537 1942 11984) 
The Department ofDefense Aufhanratmn Act of 1916 prm>ded permanent authorit) 

for humanitarian and CIVIC anmafanre m mnpnitmn w r h  militan. operations by 
adding B separate chapter t o  Title 10 

This act  also aronded the Deoartment of Defenie with limited authonrv t o  transfer 
to  the Depanmenf of Stare nonlerhai excess supplies for humanitanan reliefpurposes 
Sonlerhal excess supplies includes property other than realty, "that ii nor P weapon, 
ammumtian 01 other equipment or material that 18 designed t o  lnAicf P ~ T ~ Y P  hodili 
harm or death " Ssr 10 L S C S 2541 1Supp IV 1986 

''sThis ~ o n n e c f m n  between the s~c la l  and ecvnomir candlnans ~n Central Amenca 
and maurgency was a maprrheme af the Kissinger Commission rep art.^ rerommonda- 
tmnd on U S  military and eeonomic mmtance in the mgmn See sugio note 170 
'"Wash Past. Eeb 4, 1988 at  AI eo1 6 The request YIM for 136 2 million in add>- 

rima1 money Mare than 8200 million ~n direct aid already has been provided Of tho 
ne- amount requested. $32 6 million we8 debi-ated for items other than weapons and 
ammuni t i~n  Included ~n the amouni for items other than arms aid 17 2 million RBI 
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prepared and pressed for passage of a specific package of humanitar. 
ian amstance funding as an alternative That aid package was pro- 
cedurally blocked due to opposition to the proposed funding. which 
would have provided nonlethal matenel and equipment that could be 
used for combat purpoaes Part of the success of the Democratic 
Party in opposing that humanitarian assistance was attributed to a 
promise by its leaders that  they would pass a substitute humamtar- 
,an assistance package for the Contras. The substitute package of 
humamtanan assistance, consisting only of funds for food, clothing, 
shelter, and medical care eventually uia~ offered. but It too was 
defeated Even the manner i n  which these requests for nonlethal 
aid were defeated did not reflect reluctance by a majority in Congress 
to providing humamtanan aid to an insurgent group a8 a matter of 
general pohcy. The debates instead revolved mostly around the corn. 
postion of the aid and how I t  vas to be 

This was borne out later when a negotiated truce was concluded on 
March 24,1988 between the Nicaraguan Government and the rems- 
tance leaders Negotiators for both sides agreed that aid decisions by 
Congress had achieved the intended effect of pushing the two sides to 
the limited agreement that was reached 264 The agreement included 
terms explicitly permitting Contra acceptance of humamtanan ald 
It was asaumed that this aid would consmt mainly of food. uniforms. 
and medicines, to be provided through a neutral third party. In the 
United States, leaderr of bath parties promised to provide renewed 
humamtanan aid for the rebel forces pending negotiation of a final 
settlement 

intended a* humannarmn aimstance mc1udr.g food. medmne. bhelrer, and elorhlnq 
The balance of the 132 6 m ~ l l ~ o n  was intended for what was referred to as ''nonlethal 
aid." r h i c h  included ~remb thm could be used for combat avch a i  sehlelei, hehcopren 
and maintenance pan6 See id 

"'Wash Parr Mar 4, 1886 at A1 co1 6 
"'Id In an ~ m m c  r m E t .  Democratic liberals and Republican con~erx~anved rambmed 

their effort3 to  defeat the propasal The Democrats had ~oniirtentlg apposed an) kmd 
of ame~ance  t o  the Contrap The Republicans, hoxeier apparently voted againat the 
diluted aid p c k a g e  fearing that p8s:age of the bill n o l l d  provide an ea81 excuse far 
rhe other members ofCangresr not 10 r o t e  ~n faior of addltmal milmr i  aaalatance for 
the Cvnrrab 

"'Sei Weah Poir. Mar 25, 1986. at A29 col 5 Congress avbreqvenrly passed a 
547 9 million humanitarian aid package for the Confras, r h i r h  Premdent Reagan 
ngned on April 1 1988 Wash Paat Apr 2 1968. at AIS, co1 1 

'6aId a t  .A1 COI 2 
'"Id ar 429. e01 5 Folloi5lng P collapse af  negorlatlans betueen the Sandimrra and 

onal effort ~ 8 3  made 10 p r a r ~ d e  humanl. 
ofmilitarvaidtofollou l i l teriniheyear 
n ~n new nonlethal aid and eund>f~onal 
tam supplier belng stored ~n Honduran 

%arehouiea President Reagan declined fr full- suppart the plan because of the means 
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Similar issues revolvmg around eontlnued U S .  lethal and non- 
lethal aid to the Afghan resistance temporarily stalled progress on 
the Soviet's negotiated withdrawal?68 Amencan mllitary and 
humanaanan assistance to the mujaheddin during the past year was 
reported to be more than S600 m~llion.z" The Somet Unmn strongly 
voiced Its opposition to a U.S demand for a "iymmetneal" cut in ald 
to the Afghan government and the guerrillas. The Soviets raised the 
argument that their assistance from one recognized government to 
another should not he equated to U.S clandestine aid to maurgents 
The withdrawal agreement as implemented. however. reflected 
Somet acceptance of rec~procal restraint in providing aid 

U S legislation providing humanitanan aid to insurgents has alea 
included relief for the victims of war This responds to a related. 
yet distinct. need for contmmng U S humanitarian relief for the w c -  
tims of these conflicts The established international right IO pro- 
vide and to receive neutral humanitarian aid should n u t  bc obscured 
by the issue of humamtanan msmtance designed to support ~ S U P  
gents. These examples of humamtanan assmtance to mrurgents. 
however. are significant because they reflect the extent to which third 
state humamtanan assistance and nonlethal ald to insurgent groups 
has come to he viewed as an acceptable practice, at least from the 
perspective of U S policy makers. These developments particularly 
demonstrate that Congress gradually has become B willing partner 

I d  Three bilateral mgreemenri %,ere mgned b) Afghsnisran and P a h i r a n  on April 
14 1988 in Geneia to end the conflict in that region The V'nired Stare8 and the S a r ~ e t  
Umon ii.oned an add>tlonal deilaretmn aE 'kfafes-au~rant~ii  ' Theae mrrrumenri B ~ O  

I*. 

-"Earlier this )ear a humanitarian adnitanre package for the Nicaraguan > e m  
t a m e  ala0 ipeclficall? Provided 61: 7 million for medical trearmenr of children of both 
aides uho have been uounded m the conflict Wash Post 4 p r  1 1988, a i  A?, COI 1 

U 3 efiona to help resettle the einmaled five mill im Aighan reiugeei 18 beme 
planned arcordrng to  Seeretar) ofstare Shubs,  but ma? be impaired h i  tuirenf budget 
cutbacks fsach Post, May 7 ,  1988. ar 4 1 7  (01 1 4fehan reiueees in Pakiltan coneti- 

1r1 
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with the President in providing humanitarian support directly to in- 
surgents. 

IV. FORMULATING A POLICY APPROACH 
TO US. SUPPORT OF INSURGENTS 

AAVD DOMESTIC CRITERIA FOR 
INSURGENCY INTERVENTION 

A.  SOURCES OF U S .  NATIONXL INTERESTS 

A number of noted policy makers have made malor contributions to 
the mue of when U.S. foreign policy should include the use of force 
and what domestic standards should apply That dialogue 1s especml- 
ly important now The national debate in Some ways has tended to 
focus more on the broad, universally applicable principles of aggres- 
sion and intervention, rather than on the policy concerns tied to con- 
crete national A proper balance, however. must be struck 
between the formulation of general criteria for intervention and the 
specific national interests to be served by intervention 

I U S  National Interests us Policy Objectcues 

The central thread of the Reagan Administration's policy on the 
use of military force. according to former Secretary of Defense Caspar 
Weinberger, has been one which sought to combine sufficient mili- 
tary strengrh with a clear determination to employ it against any 
attack on our vital interests so that we might eliminate the benefits 
of, and ultimately deter, A credible deterrent policy 
must take into account the finite nature of U.S resource8 in both 
human and material terms. The United States must therefore realign 
its defense commitments to match the limits of Amencan 
eapabht~es."~ On the use of American military force. Wemberger 
recommended the following specific domestic criteria: 

1) that the vital interests of the United States or Lts allies be a t  
stake. 
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21 that we be able to commit sufficient numbers with adequate 

31 that we clearly define the military and the politxal objectives, 

41 that we continually reassess and adjust objectives and forces as 

51 that w e  have "some reasonable assurance" of the support of the 

61 that we first exhaust the available diplamatic. political, and eco- 

"The caution sounded by these six tests for the use ofmilitary force 
1s mtentmnal." Weinberger added. "The world mnsmts of an endless 
successmn of hot spots 1x1 which some U.S forces could play. or could 
at least be imagined to play a useful role "2i' 

Secretary of State Shultz also has observed that. although the use 
of military force will remain an indispensable aepect ofreaponding to 
the conflicts that p e m ~ t  ~n the world. the United States "should not 
engage in a military conflict without a clear and precise mission. solid 
public backing. and enough resources to finish the job ''2i6 Shulre 
added, however. that certain situations also would a r m  that call for a 
discrete or limited use of force that falls short of a full national 
commitment.2ii 

support to w,n: 

necemars: 

American public, and 

nomic alternatives 271 

Others hare voiced the same note of caution sounded by Wember- 
ger on the need to balance national interests and the deterrence of 
global aggression. One scholar on Amencan policy making has de- 
acnbed the goal this R Q  

Although u.e should try to prevent increases in Soviet power 
by supporting those who resist It. it would be counterpraduc- 
tive to pursue even this general interest at all costs, any- 
where, anytime To do BO would weaken our ability to actual- 
ly  mervene where and when It matters most Our interests 
cannot all be of equal importance We must have prionties 
and defend our interests selectively '-' 
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Other commentators s~rnilarly have asserted that the failure to 
establish realistic foreign policy priorities carrie~ S ~ ~ O U S  potential 
consequences that have led inexorably to the natmn'k current prob- 
lems of strategic overextension and economic 

2 Domestrc Criteria for Insurgency Interoention 

A well-known set of domestic criteria for the use offarce specifically 
in ~ n s u r g e n c ~ s  has been proposed by Representative Stephen J 
Solarz. Solarz affirms the need to 's tay within accepted international 
norms whenever possible ''zpo He also sees a need for selective in- 
tervention and a growmg general recognition that the United States 
has significant values to protect ~n certain internal and regional con- 
flicts abroad. Complete Amencan passivity in the face of Soviet viola. 
tmns of those accepted norms, he says, would be 'neither politically 
practical nor strategically prudent ''2a1 

Solarz would agree that the first question IS wherher rhe proposed 
aid ser~es our awn national interests''' He emphasizes that. 
although anticommunism and the pursuit of democracy and human 
rights are atill distinct and important foreign policy objectives, the 
final decmon should be based on the direct national intereats of the 
United States and not solely on ideological imperatives 

That statement echoes the opinion of former Secretary of State 
Yance, who emphasized that the pursuit of fundamental freedoms 
and human rights in U.S. foreign policy LJ still compatible with the 
pursut of U S  national m t e r e ~ t s . ~ ~ ~  "In a profound sense," wrote 
Vance, "Amenea's ideals and interests coincide, for the United States 
has a stake m the stability that comes when people can express their 
hopes and build their futures freely. 

With national merests aa the policy goal, Solarz offers SIX key 
questions to be addressed when determining whether amstance to a 
particular insurgency actually IS in the national interest of the 
United States: 

1) What are America's central policy objectives in the area in ques. 

2) What 1s the best way to achieve U S. objectives? 

tmn? 

See D g  Lwne, sup's nore 189, at 60 
Salarr. W h i n  to Ini i ir inr 63 Forelan Pol3 20.21 ,1986 
Id a t  21 
See Id 81 22 

"'Id st  37 39 
'*'See m p r a  note 211 and acmmpanymg text 
'*Tanee. supra note 196 st 6 
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3 ,  How do Amenea B friends in the region view U S. support for the 
I"SWge"Cp? 

4)  Haw closely tied to the Soviet Union 1s the regime that the in- 
surgency is challenging? 

51 Han likely are the insurgents to achieve their goals with and 
without Amencan aid? 

61 Would achievement of the remtance's objectives s~gnificanrly 
improve life in the country and advance U S  i n t e r e ~ t s 7 ~ ' ~  

Applying his test, Representative Solarz mentioned only Afghams- 
tan. Cambodia. Angola, and Nicaragua a6 worthy of consideration for 
U S.  support Although Solan underscored the preeminence of 
national mterests in hie standarda, these SIX criteria have been CTITI- 

c u e d  for having the effect a f r amng  other factors to the seme level of 
importance as the most vital Amencan interests By requiring that 
all a m  of the elements be satisfied, factors that are not matters of 
Amencan wtal interest have been presumed by Some commentators 
to be just as significant under the Solarr criteria as thoee that are 
vital interests According to that criticism. the United States 
realistically has very few tangible interests that compel extensive 
political. much less military mrolvement, in the Third World ahe re  
most insurgencies occur 26n Even If accurate, thia criticism o f  the 
Solarr test would have significance only If the sum of the criteria 
regarding a pamcular insurgency would result in intervention main- 
ly for ideological reasons 

Various legal authonties have also reinforced and elaborated an 

21 uhether the aid rhould be oien or cwen .  
3 '  whether the aid IP mltahle to meer the inaurgenrb needs in term2 of bemg flme 

IY adequate and reaaanahlt expected t o  cont~nue. 
4 rhe rhe r  the aid wi l l  enhance broad U E iecuriiy ~nrereata, including the ~mpact 

on Eaat-nest relatmz. and 
51 whether the aid can be provided ~n concert n r h  friends and sllies 

Id ar 1: 20 
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the U.S. national interests and the standard8 to be applied for in- 
tervention in Insurgencies. Among those commentators is Lloyd 
Cutler?9o who has offered the following specific criteria 

11 whether the threat to U S .  vital interests ia serious enough to 
sustain public consensus on a policy that may put Amencan lives s t  
nsk; 

21 whether sufficient financial and logistical re~ource~  are avail. 
able to deliver enough support to have a real effect on the conflict's 
outcome ; 

31 whether Amencan armed forces are likely to become drawn into 
a protracted, direct combat role; 

41 whether the use of covert amstance would be an implicit admis- 
won of illegality when ultimately discovered 

5 )  whether the action 1s ' likely to provoke a shooting confronta- 
tion" between the superpowers: and 

6) whether the side we support in the conflict differs significantly 
in its respect for the human nght of democra~y."~ 

All of these various articulations of U.S. national interests in. 
volved m the decision of whether to use force and the domestic 
criteria in insurgency intervention complement each other well. They 
provide a reasonably complete picture of what national interests are 
to be evaluated as p a n  of the polwy-making process. Any U.S. forelgn 
policy issue would be better served by the application of these stan- 
dards regardless of the CLrcumstances surrounding the support of 
freedom fighters The need remains, however, to assemble these 
domestic criteria on Support of tnsurgents into a more systematic 
policy process that also takes into account the constraints of interna- 
tlonal law. 

B. A POLICY-ANhYSIS MODEL FOR U S .  
SUPPORT OF INSURGENTS 

To avoid drifting into the trap of erisia.anented policy making, the 
ongoing national dialogue on policy objectives and criteria for in- 
tervention in support of insurgents must always be viewed in the 
broader scope of international law as well a8 global political realities. 
The separate elements represented in the policy-analyais model to be 

'''Member af the Patmnal G r o w  of the Unned States ~n the Permanent Caun of 

'"See Cutler. The Right in Inter'snr. 64 Farelm Aff 86 109.11 (18851 
Arbltratlon m The Hame 
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proposed here are intended to achieve three major purposes I" the 
area of support for insurgents The first IS to obtain as much of a 
domestic consensus as possible an U S policy objecti\ws, which should 
be based an essential national interests that are defined at the outset. 
A second purpose IS to emphasize the need to recognize insurgencies, 
national hberanon movements, and internal conflict in puraut of 
self-determination and fundamental rights. as independent murces of 
geopolitical Instability and regional confiict, distinct from interstate 
forms of aggression The final purpose 1s to clearly place the discern- 
lble pnne~ples of mternational law among the factors to be eonsidered 
in the decision-making process 

These domestic. geopolitical, and legal aapects affecting U S policy 
can be assembled Into the following systematic approach that sug- 
gests spec~fic progressive steps to be taken in the policy P ~ O C ~ S S  

I .Vational P o l q  Deaston on Objectiues 

A nanonal policy decision on the objectives and mterests to be 
served m the support of an insurgent group should be made a t  the 
outset It should be made by weighing our direct, tangible national 
Interests It should also include the less direct, ideological Identifica- 
tion we have with democratic self.determinatmn ~n opposition to re- 
pressive totahtanan regimes 

2 ApplLcation of Domestx Criterm for Insurgency Interuention 

The domestic criteria for insurgency intervention would be applled 
next This involves m analysis of alternative means offering a substl- 
tute to the use offoree. The domestic criteria for insurgency Lntewen- 
tion would be applied as a way of determmmg nhether the proposed 
action would actually serve the intended U.S policy obJectives. 

3 Compliance with C.S Domestic Lau 

A decision to support an Insurgent group that has passed the tests 
of national interests and domesne criteria far interventmn must he 
capable of being implemented through operations that conform to 

216 



19881 SUPPORT OF INSURGENTS 

domestic law. This must be a C O ~ S C ~ O U S  factor applied in the initial 
executive decision on whether and how to support a particular mmr- 
gent group 

4 .  C o n f o r m t y  to a Cognizable Internatmml Leg01 Standard on 
rnteroeiition 

The search for a pnnmpled and cognizable rule of international law 
applicable to support of insurgents 18 an ongoing P ~ O C ~ S B  In itself But 
as Professor Reisman notes. "in the meanwhile, rational and re- 
sponsible decisions will have to be made m the many case8 that con- 
tinue to p r e e n t  themselves '1293 Reisman concludes that in making 
t h e e  decisions, poiicy makers will have to keep clearly in view the 
basic and enduring community objectives that the use of mercion 
must serve' contemporary world order and fundamental human 
dignity 294 

What then happens when vital national interests and the domestic 
criteria on intervention strongly endorse insurgency support regard- 
less of the traditional principles of international law? As a general 
matter, international law accommodates the exigencies of national 
security by Its emphasis on protecting the territorial integrity and 
political independence of states. The right of self-defense 18 the main 
example, wen aside from an expanded concept of self-defense in re- 
sponse to covert attack 

International law, however, 1s still seeking an equilibrium between 
protection of state sovereignty and respect for fundamental rights 
Additional demands. more or less noble. may intensify the domestic 
pressure for mtemention on behalf of presumed freedom fighters 
When national interests and the domestic Intervention criteria carry 
policy meawres beyond the traditional, albeit not-so-bright lines of 
international law. crucial warning signais should flash for a variety 
of practical policy reasons Any step farther down the same path to. 
ward intervention should be well-conaidered and firmly grounded in 
an articulable and defensible standard of law 

National policy makers would enhance. therefore. domestic and in- 
ternational support for policy actions in any insurgency to the extent 
their decisions adhere to those particular post.Charter international 
norms that are clearly establmhed. Where the pereewed polhcal 
realities make conformity to traditional principles of international 
law Impossible, other discernible and pnncipled guidelines an the use 

'*'P.~eisrnan. ~ u n r a  note 97,  286 
'"Id 
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of force are continuously evolving to control Intervention. especially 
in the areas of counterintervention and humanitanan mterventmn. 
For the masons already discussed. humanitanan Intenention and 
Counterintewention against external aggression will become in- 
creasinglg significant as these two emerging pnnmples continue t o  
develop their awn objectively rewenable cr~tena 

6 Ouershsht and Continuing E d u o t i o n  ofChongmg Condrtions 

Although the participation of congressional leaders would be desm- 
able early in the process, the initial operational decisions on the sup. 
port of an insurgent group normally will have been made by the ex- 
ecutive branch. It then becomes incumbent on cangresamnal leadera 
to he prepared to ~ e r v e  actwely as a cheek and balance by employing 
the Same standards that should have been applied m the mmtml deci- 
mon to prowde insurgent support The effective legislative tools are 
already in place to control funding for assistance, deployments, and 
lnteliigenee gathering The rapidly changing circumstances ofthe in- 
surgency will require an ongoing process of momtoring event8 fol- 
lowed by congressional action 

6 International Slipeiais~on and Continued Humanttarran 
Assistance 

After a disengagement of forces. some form of international super- 
vision of a peace accord and new elections, as well as supervmon of 
humanitarian ametanee needed for the postwar recovery will be VI- 

tal for the future prospects ofdemocracy and nation building What- 
ever justification was used ~ n i t ~ a l l y  by the states that intervened dur- 
ing the conflict probably could not be maintamed as a basis far con- 
tinuing unilateral Intervention 

The circumstances of US. support far the Afghan resistance illuc. 
trate a policy that appears to have successfully accomplished. EO far. 
each of these progressive steps in the policyanalysis model U S sup- 
port of the Kicaraguan resistance. on the other hand, probably dem- 
onstrates the case of haw a policy ~n favor of supporting a particular 
insurgent group has not fared well in the decision-making process 

The Reagan Adrnnnstratmn appears t o  have made a f a r ly  clear 
decision about the national ~eeur i ty  objectives It wanted to pursue 
through intervention in support of the Nicaraguan resistance At the 
next stage, the policy aisupportmg the Contras generally met most of 
the domestic criteria for intervention, including U S popular support 
for democratic self-determination in Nicaragua; bur the policy fell 
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victim to vacillation m the consensus on support.2ab Once the covert 
operations became public knowledge. there were warning agnals 
that the uncertain public and congressmnal mpport was being 
affected by doubts as to other domestic criteria. These mcluded, for 
example, questions about the popular Nicaraguan backlng and demo- 
cratlc conwctmns of the Contras, exacerbated by elaims of their own 
human rights violations 

The real quagmire began a t  the next Stage The policy fell Into the 
entanglement of alleged violations of domestic law in funding the op 
eratmns. At yet another level, there was a t  least apparent disdain far 
international law by ignoring the ICJ as e potential forum for articu- 
latmg the principled basis relied on by the United States far its in- 
tervention. These s u c c e s s ~ ~ e  obstacles to a fully successful policy 
program were aggressively attempted or bypassed. The Implementa- 
tion of U S  po11cy reached a point that  Some achievement resulted. in 
terms of limited concessions by the Sandinista Government The 
farther down this policy road we went, however, the greater were the 
political and material costs for the United States, both et home and 
abroad. 

V. CONCLUSION 
A substantial degree of commonality exists among US. national 

Interests, the purposes of post-Charter international law, and the 
realities of global political relations. This recognition pnmanly re- 
late8 to  the benefits to be achieved and shared through a stable and 
just world system. Yet, significant conflicts exist as well. each ofthem 
generated by a different purpose 

One purpose that generates conflict a t  every level of insurgency 
analysis 18 that of self.determmatmn and the enforcement of human 
rights Traditional international law continue8 to be unable to recon- 

'"The security ohiecrives in Central Amer lc~  fhsf were actiuel) pursued by the 
Reagan Admmrtrarm through covert aid appear much less arnblgvour and eqv~vocal  
than the Stated objectives of U S policy ~n the region as artreulared publicly through 
the media This divergence cvntinuec to have an sffsct on our policy ~n the ~eg lon .  
according to  Kiialnger and Vance 

Cenrral America provides a conspiivaus example af m area where U S  
polrey has rviiered because af a lack of clear-cut nations1 objectires that 
could be publicly debated and eongremanally mandated Confusion re- 
m a i n ~  over whether our principal aim should have been t o  overthrow the 
Niraraeuan government, halt Nicaraguan support for ~nsumecfme  else- 
where in Central America. eliminate the Soviet-Cuban preaenee and 
milltar) ~rristance in Nicaragua OT democratize the Sandinism regime 

Kimnger and Yance ~ u p m  note 273 at 918 
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d e ,  through an effective set of rules on the use of force the Charter's 
coequal pnne+-s  of protecting state sovereignty and promoting 
self-determination and fundamental human rights Similarly, Inter- 
national relations seek an enduring equilibrium of political forces 
An objective means to accommodate emerging nationalism and rev- 
olutionary change while avoiding superpower confrontations in re. 
gional conflicts must be provided Rnallr, US.  policy objectnes 
m i v e  to achieve a delicate balance between I m m d  domestic re- 
muiced and ever expanding global commitments resulting from the 
demands of national security. as well as a sense of obligation to 
apread democratic ideals. 

The internal tension seems likely to continue a t  all levels of analp. 
sia-domestic. geopolaml. and legal--as the volatile issue of Support 
to "freedom fighters' continues to impact an all three areas. The in- 
creasing world focus on human nghta will continue to reflect the ten- 
sion between the goal of traditional international law protecting 
state sovereignty versu8 the broader goals reflected in current inter- 
national practice and the formulation of U S  foreign policy Our 
national Interests ea11 for us to bridge that gap by formulating and 
implementing a national policy on insurgency support that sets aside 
c r m a  management and simplistic geopolitical reactions United 
States polieg in support of insurgents must invoke the reasoned, 
humanitarian principles that  are consistent with our own revolutmn- 
ary origins our respect for law. and our hentage of democratic free- 
doms. 
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A CONTRACT LAWYERS GUIDE TO THE 
REQUIREMENT FOR MEANINGFUL 

DISCUSSIONS IN NEGOTIATED 
PROCUREMENTS 

by Captain Timothy J Rollms' 

I. INTRODUCTION 
Negotiated procurements reprewnt nome of the most complex and 

important of the Army's procurements. AS the use of negotiated tech- 
niques mcreases. so too does the number of proteats filed against 
them In fact. protesta against negotiated procurements now consti- 
tute the majority of all bid prmeste filed with the General Accounting 
Office (GAO) I One of the most impartant components of the negoti- 
ated procurement-and one that generates a large number of pro- 
testS--Ls the GAOs requlrernent that contracting officers hold 
"meaningful discussmd' with all offerors in the competitive range 

The Federal Acquisition Regulation reqmres contracting officers t o  
"conduct written or oral discussion with all responsible oiferors who 
submit proposals within the competitive range "' Although this same 
regulation states that  "[tlhe context and extent of the diaeussions IS a 
matter of the contracting officer's judgment," the GAO, through the 
exercise of t ts bid protest function. has severely limited the contract- 
ing officer's discretion in this area Specifically the GAO has stated 

ocare Generape Corps. E S Army Cumentl) aimgned t o  Contract 
on. U S Arm? Legal S e r r ~ e a  Agency Preumusly assigned to  Contrail 
Office of The Judge Advocate General. 1987-1988. and ab  a contrarl 

lauyer, Office of the Chief Attorney IAcqumnon), Headquarter. Services Viaahmg- 
tan, 1966-67 Graduate, Judge Advocate Officer Baax Caurie. 1988 B A magna cum 
laude, Omuerilt) of Illinois-Urbana. 1982 J D  magna cum laude. Hariard Lau 
Schoal. 1985 Author ofPiocrssing GAO BidProteisir. The A m y  Larjer M a y  1988. sf 
7 . S t a n d m - l n i ~ r .  in-FcclRoquirrmmla 98Haru L Rev 236 '1984, Memberafthe 
bars afthe State ~ f I l l 3 n ~ 3 s  and the Unlied Staren A m y  C o u n  ufhld~tar) Rsv~ew The 
author would hke t o  expresa his eppreeiafmn t o  Y r  Richard \IcGmnia. r h o  first mtro. 
duced the author t o  the realm ofnegonared procurements and rho  r e v l e w d  the manu- 
Serlpt for this article, Io Mr Herbert Kelley far his buppori and for the diseupnonr w e  
have had on this LOPIE,  and t o  Colonel hlaur~ce OBnen ,  far hlc lnferelt and support 

'At B conference on ~ o i e r n m e n t  procurement held b) Federal Publieations on Janu- 
Br). 29, 1988 Mr Seymour Efros, an Associate General Counrel fur the General 
Accounimg Office, noted that in calendar sear 1987 57s af all protest& were filed 
againat negotiated procuremsnti 

'48 C F R 1 15 610 ,1986' 
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that the requirement for diseusamns can on15 be fulfilled through 
"meamngfuY' discuss10ns.~ 

Unfortunately the standards that the G.40 has developed in thia 
area of procurement law are, a t  leasr on their face, difficult to recon- 
cile Compare far example, the standard that "agencies must point 
out weaknesses. exceases or deficiencies in rhe offeror's proposal' 
with the standard that 'agencies are not obligated to afford afferors 
all-encompassing discussions " Or compare the statement that agen- 
cies need only "lead offerors into the areas of their proposals which 
requre amplification" with the stawment that ' discussions should be 
as specific a8 practical considerations will permit " Or compare the 
standard that "once discussions are opened, the agency must pomr 
out all deficiencies and not merely selected arem wlth the host of 
specific types of deficiencies that the GAO has stated need not be 
discussed ' 

Often these sets of potentiall? contradictory standards are con- 
tained within the same GAO decision ' Sometimes a decision will cite 
only those standards that support the outcame.@ In almost all cases It 
may appear. a t  least superfimally, that the GAO smpl) makes an ad 
hoc determmanon whether It wants to sustain or deny the protest 
and selects as determinative a legal standard that will support the 
desired result If this 1s indeed the case. perhaps contract lawyers can 
only throw up then  hands ~n despax and forgo any effort to ascertain 
for themselves whether meaningful discussions have been held in a 
particular negotiated procurement 

However, n e  can hope that t h x  18 not the case-that there 13 an 
aniculable philosophy a t  work that fits the GAOs decisions in this 
area Into a coherent framework. but which the GAO has had trouble 
clearly and consistently articulating By analyzing the GAOs most 
recent decisions in this area, it may be possible to construct a sran- 
dard that 1s somewhat more helpful for the practicing contract lawyer 
than those standards that the GAO has enunciated 

This article. then, will examine the law that the GAO has articu- 

'Sea, i g  Price Warerhouse, Comp Gen Dec 6-220049 ,16 Jan 19668, 86-1 CPD 
'such * 5 1  at  6 ,  o i f d  o n  irconszdeialion. 6-220019 2 l i  Apr 1986, 86-1 CPD 333 

dmcusmon3 must be meaningiul' , 
%e grniro1rv text Bccampan;lng lnfm noted 21-42 
'See e # ,  TM Systems. Inc Camp Gen Oec E-228220 10 DPC 1 9 8 i i  87.2 CPD 

* 673 a l a  1 
'See, P g , Target Fmancial Carporatian Comp Gen Dec 6-226663,29 June 1967 

87-1 CPD 611 at 4 inonng thar ' 11111 that 13 neceisan. 1% that agencies lead offerorr 
rnto area- ortheir  p m p u ~ a l r  needing amplification ' uifhauf mentmnmg the require- 
ment that discuiimna be a i  specific a i  pramcabin 
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lated regarding the requirement for meaningful dmussmns. explore 
the possibility of articulating an alternate standard that has suf- 
ficient predictive power to be ofvalue to contract lawyers, and provide 
some practical advice for contract lawyers faced with determining 
whether meaningful discussions were conducted in a particular pro- 
curement 

11. THE REQUIREMENT FOR 
DISCUSSIONS-AS ARTICULATED BY THE 

GENERAL ACCOUNTING OFFICE 
A. WITH WHOM MUST DISCUSSIONS BE 

HELD? 
1 The General Rule 

In general, discussions must be held with all offerors m the com- 
petitive range. Conversely, there is no requirement far discussions, 
"meamnghul" or otherwise, with afferors properly excluded from the 
competitive range ' While It IJ not the purpose of this article to ex- 
plore the law regarding competitive range determmatmns, i t  1s worth 
noting two  error^ commonly made by contracting officers when form- 
ing the competitive range, because an offeror improperly excluded 
may have a valid argument that the agency failed to conduct 
meaningful discussions 

Some contracting officers wrongly assume that any proposal that IS 
techmcally unacceptable may automatically be excluded from the 
competitive range To the contrary, the GAO has made i t  very clear 
that, to be properly excluded from the competitive range on the 
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grounds of rechmcal unacceptability. the deficiencies ~n a proposal 
m u t  be such that the proposal cannot be made acceptable without 
major i e w ~ i o m . '  Thus, informational deficiencies uhich could be 
cured by simply asking for additional information from the offeror. or 
minor deviations from the requirements of the solicnatmn that could 
potentially be corrected when brought to the offeror s attention can- 
not legitimately serve 8s  the basls for an exclusmn from the competi- 
tlve range 

The other common error ~n forming a competitive range involves 
an area of the lew that the G 4 0  just recently clarified In the 1986 
decision of HCA Gobernment Serozces, lnc ,lo the GAO for the first 
time clearly stared that a technically acceptable proposal. even one 
that is only "marginally acceptable.'' cannot be excluded from the 
competitive range without first considering cost or price The G.40 
has reaffirmed this principle a number of times in the past year." 

Although the GAOs decision to enforce this principle came rather 
abruptly, the reasoning makes sense. Contracting officers are re- 
quired by regulation to consider cost m price both in the determma- 
tmn of the competitive range" and in the source selection dee~smn. '~  
Thus, although a contracting officer may know intuitively that a 
marginally acceptable technical proposal has no reasonable chance 
for award the analysis cannot be complete until the contracting 
officer has considered any cost advantages offered by that proposal 

As B practical matter, this means that contract lawyers must en- 
sure that. where the contracting officer has eliminated technically 
acceptable proposals from the competitive range, he or she has 
documenred that cost or pnce was considered before eliminating 
those proposals 

'Sei e p Coopers & Lybrsnd Camp Gen Dec B-224213 130 Jan  1987, 67-1 CPD 
s 100 at  6 ~n which the GAO found mpruper the agency s decision t o  exclude from rhe 
mmpetilive range a p r ~ p m d  that was teihnirally unacceptable but Which could ha,e 
k e n  made acceptable unhaut major resismns to the proposal 

"Comp Gen Dee 8-224434 125 Tar  1966) 86-2 CPD 611. d i d  on reconaider- 
j l l u n .  Camp Gen DPC 8.224434 2 et  01 124 APT 19871. 87-1 CPD 

' 'SSI.  e g ,  Haward F i d e i  Corparatlan Comp Gen Dec B-226984 ,30 June 19878, 
434 

224 



19881 MEANINGFUL DISCUSSIONS 

2. The Award on Initial Proposals Exception 

Other than proposals properly excluded from the competitive 
range, there 1s only one situation where the contracting officer may 
properly refuse to hold any discussions with an offeror, regardless of 
the type or extent of defects contained in its proposal There 1s no 
requirement that the contracting officer engage in meaningful dis- 
cusions where the contract will be awarded on the basis of initial 
proposals. A contract may properly be awarded only on the basis of 
initial proposals. however, where 11 the solicitation specifically 
notifies offerors that award may be made on the basis of initial 
proposals:'' 2) no discussions are held wlth any offeror. and 3) an 
award on initial proposals will result in the lowest overall cost to the 
government 

a. What constitutes DLseussions! 

The issue of what constitutes discusions lver~us "clanhcations"1, 
while well-settled by the General Accounting Office, is one of those 
contract law principles that some contracting officers and contract 
lawyers have yet fully to grasp. Some contracting officers still label 
t hen  discussion questions as "requests for clarification" ~n the mis- 
taken belief that ,  where an agency 1s merely requesting additional 
information from an offeror, It 18 engaging m "clarification" rather 
than "discussmns " 

However, m this area of the law the GAO looks beyond labels to the 
actual effect of the communications, whatever they are called Thus, 
"ldl~scussions occur when an offeror is given an opportunity to revise 
or modify its proposal, or when information requested from and pro- 
vided by an offeror is essential for determining the acceptability of Its 
proposal."'6 This principle holds true for bath technical and cost pro- 
posals-thus a simple call for best and final offers constitutes discus- 
smn8 because It provides offerors with an opportunity to revme their 
cost prOpOJalS 17  

LbMabr Requests far Prapoialr [hereinafter RFPl incorporate by reference FAR 48 
C.F R b 62 215-16 11887:. titled "Canfracr Arard.' which ex~lieltls  norifle3 offeror8 
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Because agencies do not normally communicate with offerors ex- 
cept to obtain information necessary to evaluate the proposals or to 
provide offerors with an opportunity to modify therproposals, almost 
every communication between the government and an offeror ut11 
constitute discussions, unless that communication does not rise above 
the level of correcting the most minor clerical errors or ambiguities 
that are apparent on the face of the offer '' However, even ''errors" 
and "ambiguities" may not be susceptible to correction through "clar. 
ification" if their resolution LS crucial to the agency's evaluation of the 

For the contract lawyer remewing a file, the amumption should be 
that any communication between an offeror and the government con- 
stitutes discussmns?' and it should be the rare case indeed where the 
contract law)-er approves an award on initial proposals where com- 
mumcations have been exchanged between the contracting office and 
the propaied awardee 

proposal 1s 

1 429 st 3 aff'd on reconsideration. Comp Den Dec B-228090 2 118 Feb 1 9 8 8 ,  68-1 
CPD 1 166 8'rhe Air Force'a request ior best and final cost proposals conmruted dircui- 

Inc Comp Gen Dec B-225734 117 June 19678, 57-1 CPD 603, where the offer con- 
tained an obvious arithmetic error in the propored price in that the sum a i  certain line 
>nema did not match the subtoral for those line items Other eridence indicated that the 
offeror had meant to  rrancier 570 000 iram one oifheie h e  items f a  another line inem 
which had been increased bv ET0 000 The GAO held that aakim the offeror to  confirm 
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b. What Constitutes the Lowest Cost or Price to the Gaoernment? 

The determination 8s to whether discussions have occurred can 
sometimes be a difficult one. However, the requrernent that the 
award result in the lowest cost to the government can be equally 
problematic. Although, in general, this simply means that award 
must go to the lowest-pnced technically acceptable offer?' the GAO 
has specifically stated that the government may not make an award 
an the basis of m n a l  proporals where i t  is clear that discussions may 
reasonably be expected to result in an even lower cost 

For instance, in JGB Enlerprrses, I ~ C . ? ~  the GAO held that an 
agency had improperly awarded a contract on the basis of initial 
proposals where the only thing that kept a lower.prieed offeror from 
being considered technically acceptable was an ambiguity appearing 
in one of It8 technical drawings. As the GAO stated. "[tlhe ambiguity 
contained in [the proteater'sl drawing appears to be the kind of de. 
ficiency that  could have been resolved through neg~tiations."'~ Be. 
E B U S ~ ,  in the GAOs view, discuanions could reasonably have led to 
the government's being able to accept a lower.cost offer, the govern- 
ment was foreclosed from awarding a contract on the basis of initial 

Similarly, the GAO has recognized, m pnnciple, that a late mod- 
ification to an initial offer which offers substantial cost savings to the 

proposals.~' 

"See e g , Meridian Carporation. Camp Gen Dee 6.228468 13 Feh 19881.88.1 CPD 
' 105 BL 3-4 This stsndard m itself may not appear obvious from the text of Lhs FAR 

987). which efafes only that award must 'result ~n the 
vernment at a fair and reasanable p m e  " One reaaonable 

~nterpretafian afthis passage could be that the agency II allowed Lo award io a higher- 
priced offeror whass technics1 advanfsge. will res 
life of the contract However. the CAO has mad 
Compeflbon ~n Contractmg Act. 4 1  U S  C S 2538 
auard only fo the lowest-pnred pmp~aal ronaidmng only cosr and east-related factors 
luted in the RFP S P Y ,  eg  , JGB Enterprises, Inc , Comp Gen Dec B-225058 (13 Mar 
1981) 87-1 CPD 283 at 3. see also Trammg and Informsfmn Servicsi Inc, Comp 
Gen Dec 8.221418 (9 hlar 1987,. 87-1 CPD 7 269 (finding improper an award on 
initial propmale where LUQ other technically acceptable olierori had submitted louer- 
priced aters)  

*'Camp Gen Dec 8-225018 113 Mar 19871, 87-1 CPD T 283 
"Id sf 3 
*'See el80 Hartndge Equipment Corporatian. Camp Den Dei 8-228303 (15 Jan 

19881.88-1 CPD 139  I 'Here we rhink ~t should have been evident Lo the Armr that the 

"See e g , Meridian Carporation. Camp Gen Dee 6.228468 13 Feh 19881.88.1 CPD 
' 105 BL 3-4 This stsndard m itself may not appear obvious from the text of Lhs FAR 

987). which efafes only that award must 'result ~n the 
vernment at a fair and reasanable p m e  " One reaaonable 

~nterpretafian afthis passage could be that the agency II allowed Lo award io a higher- 
priced offeror whass technics1 advanfsge. will res 
life of the contract However. the CAO has mad 
Compeflbon ~n Contractmg Act. 4 1  U S  C S 2538 
auard only fo the lowest-pnred pmp~aal ronaidmng only cosr and east-related factors 
luted in the RFP S P Y ,  eg  , JGB Enterprises, Inc , Comp Gen Dec B-225058 (13 Mar 
1981) 87-1 CPD 283 at 3. see also Trammg and Informsfmn Servicsi Inc, Comp 
Gen Dec 8.221418 (9 hlar 1987,. 87-1 CPD 7 269 (finding improper an award on 
initial propmale where LUQ other technically acceptable olierori had submitted louer- 
priced aters)  

*'Camp Gen Dec 8-225018 113 Mar 19871, 87-1 CPD T 283 
"Id sf 3 
*'See el80 Hartndge Equipment Corporatian. Camp Den Dei 8-228303 (15 Jan 

19881.88-1 CPD 139  I 'Here we rhink ~t should have been evident Lo the Armr that the 

.. . 
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government may require the government to enter into dmcussmns." 
However, in the same deemon the GAO recognized that the govern- 
mentla interests in a timely contract award must also be given some 
consideration. In short, there IS no pat formula for identifying when 
the government may properly award on initial proposals-the deter- 
mmatmn reat8 upon such myriad factors as the extent of discussmns 
that would be required to realize the cost savings, the likelihood that 
such discussions will result in B lower-priced, technically acceptable 
offer?' the magnitude ofthe potential savings. and the government's 
interest in a timely contract award It 18 probably safe to conclude 
however that the award should not be made on the basis of mmal 
proposals where i t  appears reasonably certain that dmcussmna will 
result in the gorernment being able to accept B sigmficantl, lower- 
cost proposal. 

B. MEANINGFUL DISCCSSIONS AS 
DEFIVED BY THE GEiVERAL ACCOLYTING 

OFFICE 
To begin with. it might be helpful to provide a simple recitation of 

the standards developed by the GAO in this area. 

The GAO has stated that far discussions to be meaningful they 
must identify the following ~n an offeror's proposal: deficiencies,*' 
weaknesses," ex~esses;~ '  informational defimencies (omissmns1.3° 
ermrs.9' and prices that are exher m excess of the government esti- 
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mate or are considered to be unreasonable In domg so. agencies 

need only "generally . . . lead offerors into the areas of their proposals 
which require amplificat~on,"~~ yet discussions are supposed to be "as 
spee~fie as practical considerations w ~ l l  permit ''w 

Even though the GAO has held that discussmns muet point out all 
deficiencies. weaknesses, excesses. errors, and gross overpncmg ~n as 
specific a manner as practical, It has also Gated that "agencies are 
not obligated to afford offerors all-encompassing discussions '"' Spe- 
cifically, meaningful discussions need not. 11 tell offerors every area 
of their propaaals in which they did not receive the maximum number 
of  point^:" 21 identify deficiencies of a nature that cannot be cor- 
rected through dmcuss~ona;~' 3) Identify weaknesses or deficiencies 
that are so inherent in the offeror's approach that they cannot be 
corrected without substantial revisions to the offeror's prop0sa.1:~~ 4J 
discuss weaknesses or deficiencies first introduced into a prevtously 

reaaanably detected and which matenally prejudice8 m olFeror rhe a ~ e n c y  has failed 
in ~ r i  obhgatmn to  conduct meaningid dmcuismnr"I, but m e  Lnteicom Suppart S m  
V L C ~ S .  Inc, Camp Gen Dsc 8-225600 17 May 1987i. 87-l  CPD 487 iagenc) not 81- 
pected t o  diicoier and dmcuss discrepancy befueen afferar'z wit and technical pmpui-  
sld uhere mlmfalmn spec~fieally stated the two would be evaluated by different 
people 

32See e &  The Faxon Company, Comp Gen Dec E-227835 3 d o !  '2 ba i  1687l 
87-2 CPD 1 4 2 5 ,  Education Deveiapmenr Center. Inc, Camp Gen Dec E-224205 (30 
Jan 19871 87-1 CPD " 99 lleridian Junior Collere Comv Gen Dec 8.221358 117 I .  
Mar 1986,. 66-1 CPD 1 2 6 2  at 3 But me Indiridual Development Arsocmtes. Inc 
Camp Gen Dec 8 225595 116 Mar 196ir .  87 1 CPD 1 280 laffirming chis general rule 
bufnota~ply ing  Irahereev~dence shawedproreslerwvas inidfaware ofits high price1 
"TY Systems, Inc , Comp Gen Dec 8-228220 110 Dec 1987). 87-2 CPD 1573  at 4 
" I d  
"Id 
''Sei. e g , Automation Management Conrultants, Inc , Comp Gen Dec 8-231540 

112 Aug 1688,. 86-2 CPD 145, Varlsn Acnoelates. Ine , Comp Gen Dee 8 228545 116 
Feb 16881 88-1 CPD 1 153 at 5, Structural Anal>ils Technalagiei, Inc Comp Gen 
Dei B-228020 (6 Nov 1987'. 67-2 CPD 466, Dnlreraal Shipping Company Ine - 
Request for Reconsideration Camp Den Deo 8-223805 3 i t  el I4 Aug 19871. 87-2 
CPD 125 Camarco Inc, Comp Gen Der B-228504 et  01 118 Mar 1987). 87-1 CPD 
r Q j n i  
I"" 

"See 8 1  Runvan Machine and Boiler Work Inc Comm Gen Dec 8-227069 819 
Aug 198$ 87-2 b P D  1 177 idehciency WBI ofierar's propoaed place of performance 
Uhich presumably could nor be changed), Chemomcs Intornarmnml, Camp Den Dei 
8-222793 (6 Aui 19861. 86-2 CPD 161 at 5 lweakneai was m sres oiexoerlence- 
uhieh p~ofeater preaumabl) could not mcrense o\en if discussion8 were held, 

"See, 0 8 ,  Adcanred Technolorn S>rrema, Camp Gen Dee E-221068 817 Mar 
19881. 66.1 CPD 260 81 7 ,  Advanced Technolow Systems, Camp Gen Dec 8-221068 
117 Mar 1986). 88-1 CPD 1260 at 7 Unfolfunsrely. there 1 3  no toil for determining 
when B r e ~ i i i o n  would be eo "mqor" that dibcubsions are nor required One pmsible 
standard suggrrtsd by an agency-the amount the offerer would have to  Bpend to re- 
wee ~ t n  propossl--rss rejected out of hand by the GAO aa 'not germane'' IO the xssue af 
whether discussions were required Sei Fvrvno U S A Inc , Comp Gen Dec 8-221614 
(24 Apr 19861, 86-1 CPD 400 at 7 n 5 
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acceptable proposal at the best-and-finahffer (BAFOI ~ t a g e ; ' ~  61 
notlfy an offeror whose proposed price or cost IS within the govern. 
ment estimate that Its proposed cost or pnce 1s not competmve with 
other 0fferors.4~ 61 discuss the same weakness or deficiency more than 
once;" or 71 diecuss a spee~fic exception taken by the offeror to a 
material solicitation requirement '' It LS the process of reeone~ltng 
these variou~ standards that will be the focus of the remainder of this 
article 

C .  MAhYNG SE,VSE OF THE GAO 
STANDARDS 

In e~sence,  the GAO has set up two lines of legal rearming One 
essentially say8 that contracting officers must diseuse every defect in 
an offeror's pr~posa l , "~  and that discussions must be as spec~fie as 1s 

practical The other says that there are numerous instances where 
contracting officers need not discuss every defect ~n any offeror'a pro. 
posal, and that  contracting officers need only ask general questions 
that "lead" offerer8 into areas of their proposals needing arnplifiea. 
tion. How does the GAO choose which line of reasoning to  apply to a 

This question can be answered only by reading and analyzing the 
GAO deemons ~n the area To start with. there 1s a small elass of 
deemions of limited usefulness in which the protester admits that the 
agency held specific discussions with It but claims that the agency le 
under a continuing duty to notify i t  if the revised proposal remained 

particular prOfe8Iq 
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weak or defiment in the areas discussed As noted above, the GAO has 
rqected such claims and has stated that agencies fulfill the reqmre- 
ment for meaningful discussions by painting out just once each weak- 
new or defi~iency.~' In fact. discussing the same weakness or defimen- 
cy more than once mlght constitute prohibited technical leveling 

Another. larger class of decisions which are of equally limited use- 
fulness are those in which the protester claims that the agency failed 
to hold specific discussions covering every defect in the protester's 
proposal, but the record shows that the agency did provide such all- 
encompassing discussions 45 These decismna are of limited usefulness 
for our purposes, because the GAO tmats them as essentially factual 
dmputes-the GAO finds that the agency engaged in the maximum 
possible discussions w t h  the protester and there 1s therefore no 
reaeon to elaborate on the extent of discussions legally required to 
fulfill the requirement for meamngful discussions. 

Of more value to this article are those decisions where the record 
shows that the agency clearly did not discuss all of the specific fea- 
tures that caused the offeror's proposal to be downgraded in the eval- 
uation. In these situations the GAO LJ forced to articulate Its view of 
how extensive discussions must be for them to be "meamngful" 

1. Failure To HoJd Any Technical Discussions 

At one extreme are the situations m which the agency conducted 
only cost discussions with the protester. For instance, in B.K Dy- 
mrnie~ ,  I ~ c . , ' ~  the GAO held that an agency had faded to conduct 
meaningful discussions where I t  held no technical discussions with 
m y  offeror but simply requested best and final offers after reviewing 
the Initial proposals. The GAO stated that the "failure to discuss 

I ~ ~~ 

s'mply reivse to respond t o  m y  such nqury, p~rt~eu ler ly  lfno funher draeuanons are 
coltemplated with offeror. 

'lSas, e a  The Earth Teehnalum C o w ,  Comp Gen Dpc 8-230980 (4 Aug 19881. 
88-2 CPD % 113, Jones B Company, Natural RPnuree Engineers, Comp Gen Dec 
8-228971 t4 Dec 19871. 87-2 CPD ' 555, Dwermfled Cuntraor Servlees. Inc, Camp 
Gen Da B-227555 3 125 Nav 1987). 87-2 CPD 516, Tn.Ex Tower Corparatmn. 
Camp Gen Dec B-228012 18 Nu7 19871,87-2 CPD 165, Nanhwtst Reglonal Educa- 
tlonal Laboratory, Camp Gen Dee 8.222591 3 (21 Jan 18871, 87-1 CPD 1 7 4  

'bcanp Gen Dec 8-228090 (2 Nov 19871, 81.2 CPD ¶ 429. offddon reconrtdemiian, 
Cmp. Gen Dec B-228OHI 2 (18 Feh 18881. 88-1 CPD, 165 
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technical matters was proper only if  [prote~teisl  mitial technical 
propoaal contained no uncertainties or weaknesses "" 

It IS mteremng LO note that in B.K. Dynamics the agency tried to 
invoke two of the exceptions to the discussion requirement that the 
GAO often articulates-the agency clmmed that there  ere no tech- 
nical uncertainties in the protester's proposal that required discus- 
mons. and that the proposal could not have been improved without 
mqor re~is ions.  The GAO. however conducted its own review of the 
evaluation materials and Identified specific area8 where the protester 
had been downgraded, which constituted "ommmns of the type 
that may well have been resolved through discussions "" 

W m h r l y ,  ~n .!4o!arola, ln~.. '~ the GAO found that an agency that 
conducted diseuisions with one offeror in the competitive range but 
not with the other had failed to meet Its obligation to conduct 
meaningful discussions Unlike the B.K Dynamics decision, in 
Motorola the GAO spec~fically found that allowing the protester to 
submit a revised proposal ''could have affected the outcome of the 
competition,"'o and thus suetamed the protest. 

Compare these demamns. honever, mith the language that the 
GAO used in Metron Corporation," in which the GAO stated that "an 
agency's declmn not to engage in technical discussions 16 unobjec. 
tionable where a proposal contams no technical uncertainties."" 
Somewhat smilar language was used in .Martin Adoertisrng A g e n o .  
Ine in which the GAO stated that. because there were no deficlen- 
cies or uncertamties in the protester's techmeally acceptable pro- 
posal. the agency was under no obligation to conduct technical dis- 
cu6810nS.~* 

"Id a i  3 
*%aweier haiinq gone t o  the trouble of hnding rhar rhe agenc) had not conducted 

which addirional i n i~ rmaf ion  From Jonea would have impraved i t s  rating We can- 
dude that  the omllimna and weaknesses naked by the evalusforl %ere, ~n large part 
sultable far correction thua requnng rhar Ifhe agenci. conduct fechnlral dmcuamuni ' 
Jones & Compnnj 87-1 CPD .i 201 st 4 

"Como Gen Der 8.226822 '17 June 1 9 8 7 ,  57-1 CPD 604 

'"Id ai 5 i'Cump Gen Dee B-227014 129 June 19871 87.1 CPD T 642 

' " Id  at 5 "Comp Gen Dec B-225347 13 Mar 19871, 87-1 CPD 7 285 
"Id st 4 
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How do we reconcile decisions that essentially say that agencies 
m w t  discuss every deficiency, weakness, or excess with decisions 
such 8s  Metron and Martin Aduertising? Metron 1s fairly eaay to ex- 
plain The statement that technical discussions are not required 
where a proposal contams no technical uneertamries 1s based upon a 
standard that was developed pnor  to the passage of the Competition 
in Contracting Act but which has had increasingly diminishing 
apphcatmn.5s Although this may have been the applicable standard 
a t  one time, and although It has been cited and used as recently as 
1986," It seems unlikely that anyone at the GAO would seriously 
manta in  a t  thm paint that an agency 1s under no obligation to hold 
technical discussions with an offeror simply because there are no "un- 
ceTtaintLes" in that offeror's proposal." Indeed, in Traznrng and In- 
formotion Seromes, Ine , the agency argued "that it had no questions 
about the offeror's technical approaches or prices and thus discus- 
sions were not required In response, GAO stated "This position 
has no merit Neither the CICA nor the Federal Acquisition Regula- 
tion recognizes any such exception to the general requirement that 
discussmns be c o n d ~ c t e d . " ~ ~  

Nor did the Metron decision actually rely on the statement that 
diseussmns were not required where there were no technical uncer. 
tainties The GAO spec~fically noted that both proposals were "very 
thorough and very nell written," both proposals received outstanding 

"See e g  ,InfannationManagemenl Inc Comp Gen Dec H - 2 1 2 3 6 8 ' l i J a n  19841, 
84-1 CPD 76 at 6-7 $the mere request for HAFO'r aat~shei t h e  diicusiion requirement 
unless there are uncertaintie~ w r h  respect to the technical aapects of a proparall 

"S~as Mount Pleasant Hospiral, Comp Gen Dei B-222364 113 June 1886r, 86.1 CPD 
q 549 31 4 ( 'we hare held that a request for heat and final offers itself mni f i t~ t ed  
appropriate discviaions where B pmparal cont 
ndmn Junior College. Camp Gen Dea B.2213 

~ T h l s  statement a d d  not be aceurare if the rerm "uncertainties' wda intended t o  
e n c o m w i ~  the concepts of weakneries dehcienclei and exeeaieb I l f h a t  E the case. 
the G.40 needs ro say io explicitly, m r e ,  far most of U E  the  term "uncerramty' rovem 
only that s~tusfmn where the  agency doer nor understand something in rhe aiforor's 
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ratings, the contracting officer determmed that there were no slgmf- 
icant deficiencies in either proposal, and the "weaknesses" in the pro- 
tester's proposal amounted to "mmor and insignificant detail," the 
eorreefmn of which would not have "appreciably improved [protest- 
er'81 technical rating "'" 

In fact. the GAO noted that the contracting officer found the two 
propoeals to be essentially technically equal and made his source 
selection on the basis of price Thus, far from relying on a standard 
requiring discussions only where there are technical uncertainties. 
the GAO made a spec~fie finding that there were no deficiencies. 
weaknesses or excesses in the pmtester's proposal that required d m  
C U S B ~ O ~  and that the lack of discussions did not competitively prej- 
udice the proteatei. 

Far more difficult to explain 1s the Martin Adoemsing decision In 
that protest, two offerors were in the competitive range The agency 
held extensive and very specific discussions with the awardee but 
held no technical discussions with the protester, who was also the 
incumbent The GAO statedthat,becausethe agency considered the 
protester's proposal "to have met the agency's requirements and to be 
technically acceptable there were no defieiencles or uncertainties 
that required discussion8 In evaluating the relative merits of the 
firms' propasale the [agency] concluded that [protester's1 proposal 
sunply was Infenor t o  [the awardee's1 "" 

If this language were to be beliexed, it nould mean that agenciea 
are under no obligation to hold discussions with a techmeall) accept- 
able offeror unless the agency had questions regarding the offeror's 
proposal Nor 1s there any indication in the decision that, despite the 
broad language, the GAO actually found that discussmns would not 
have affected the outcome of the procurement The entire concept 
of discuszing weaknesses--of providing offerors wlth a fair and rea- 
sonable chance to improve their proposals-is absent from this 
decision 63 

"Meiiron Corporation 87-1 CPD ' 642 at 5 
Marlin Adi.erfiszng 87.1 CPD ' 28s at 4 

"'There IJ aluays the p m i i b i h q  fhiit the record supported aurh B determination and 
thii IP u har really underlies the outcome Harevor,  th is IS nut reflected in the  itfe fen 
decision In fact, i t  IZ impossible t o  tell from the decision whether there -a8 a y e n  
l a m e  m i n t  difference b e t i e e n  tho two offeror! uhxh mwhf s n o ~ o r t  B determinailon . .. 
that dmusimn, uould nor have altered the r e d t  01 a 'eri ima l l  point difference 
which r a u l d  mako the decision ~ m b i s r e n ~  with other  decisions dtafing rhai nor eier? 
area ~n uhirh the offeror l os t  a few ~ m n f i  need be dircuried 
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Contract attorneys simply cannot safely rely on either the facts of 
Martin Aduertmng, which 1s best regarded as an aberration, or the 
outdated legal standard that the GAO cited in Metron Given the out- 
come and language of decisions such as Training and Inforormation 
Seruices, Lt seems that there are only very narrow circumstances in 
which an agency may safely determine not to hold any techmcal dis- 
cussions with an offeror in the competitive range. This would include 
case8 where the offeror's proposal is so good that i t  really has no 
weaknesses, deficiencies, ommmm,  errors, or excesses 

Nor should practitioners place undue reliance on the B.K. Dynam- 
ICS decision?' unless the agency can show convincmgly that eonduet- 
ing techmcal discussions would not have affected the outcome of the 
procurement. Although that deemion seems to place the burden on 
the protester to show prepdwe,66 other decisions seem to indicate 
that the GAO will not place the burden on the protester b6To be safe, 
agencies should assume that  once It is established that the agency 
failed to conduct meaningid discussions, the burden 18 on the agency 
M show that the faallure resulted in no prejudice to the protester 

2 .  Holding Only Partial Technical Discussions 

The largest clam of protests tn this area consists of those situations 
where the agency held some technical discussions with the protester, 
but the protester believes that those discussions were inadequate. 
The issue, then, is how extemwe discussions must be before they are 
"meaningful." 

!U Is think it ~mportanr that before we disturb a procurement or a con. 
tract, there be some evidence, espec~al ly  where price or cost is an ~mpor- 
rant seleet im factor, that  the pmtesfer would have been campetitire with 
the auardee but for the ~ g e n c y ' a  action Neither the record on B K '8 pro- 
tesr, nor ihs firm's reconsideratian reqveal perauadei us that rhia would 
have been the case here 

B K D>namicr Inr -Reconsderanon. Camp Gen Dee B-228090 2 118 Eeb 1986', 
88-1 CPD 165 st 2 reitation3 omitted> Under rhia standard, the pmieater must came 
forward w r h  speclhc evidence that I t  has suffered p r e p d m  b) the failure r~ conduit 
dmcuaimni The G.40 emplayed a similar srandard ~n Saufheabtern Center for Elec- 
trical Englnesrlni Eduranon. Camp Gen Dec 8-230692 16 July 19881, 68-2 CPD ¶ 13, 
finding that the alleged lack a i  diicusimns could nor have prejudiced rhe pmtebrer. 
because if did not affirmaiiuely stare how ~r would hare Improved its pmpoaal 

"See, e #  Jones & Company, Camp Gen Dee B-224914 (24 Feb 1987), 87-1 CPD 
1 2 0 1  
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The GAO has stated that ''once discussions lare1 opened, the agency 
must point out all deficiencies in the offeror's proposal and not merely 
selected areas '"' Thus, ~n TM Sy~tams ,6~  the GAO found that the 
agency had failed to conduct meaningful discussions where the agen- 
cy had found specific deficiencies in several areas of the protester's 
propo~al  but had only notified the protester of one of those 
deficiencies Similarly, in Auttech" and in Princeton Gamma.Tech, 
Inc '' the GAO found that the agency had failed to conduct meaning. 

tified in the protester's proposal '' 
In other ca~es.  hoxever. the GAO has stated that agencies are not 

required to afford offerors "all-encompassing" discusamna and has. 85 
noted above. carved aut a rather large number of apecific categories 
of proposal defecta that do not require dmussmn Far mstance, in a 
number of protests the GAO found that, where the agency had dis. 
cussed the main weakness in an offeror's proposal, it was not reqmred 

ful dlscusslans rhe re  Lt discussed only some of the deficiencies den .  

. . 

. .  . . . ~  

. . .  . .  
confused the ares bu sporadicall) using the terms inferchangeabli See for mrance. 
the ana l>m that appears ID Price Warerhouse Camp Gen Uec 8-222662 18 AUK 

demed the protest 
Comp Gen Dec 8-223203 2 Pi Mar 1987 87-1 CPD 351 

-Camp Gen DPC 8-228052 2 l i  Feb 1988, 88-1 CPU 176 ar 6 
'The GAO did not conduct B prqudlre analiix ~n rhese pmtedfa as I 1  old In T Y  

Sislem. However it did note i n A i  irich t ha t the  ronrractin.officprfovnd the protester 

Gamma-Tech the GAO noted onl) that  the protearer had h e m  dawngisded' lor the 
deficiencies which were not dlbcusbed allhour anal>ilng uhether rhli downsradmg 
had am i m ~ a c f  on the O Y L C D ~ ~  offhe ~ r o c u r e m e i . ~  mwerha~i because ihe fallure t o  hold 
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to discuss every other concern i t  had with the proposal Similarly. 
the GAO has stated an numerous occasions that agencies are not re- 
quired to discuss every aspect of an offeror's proposal that received 
less than the maximum number of points 

How do we reconcile these conflicting standards-one of which says 
that everything must be discussed and the other which says that e\'- 
erything need not be discussed? If we look at the facts underlying the 
decisions in this area, a pattern emerges. With the exception of a few 
matters that never need to be d~seussed, '~ the GAO will find that the 
agency faled to conduct meaningful discussions If an improvement in 
the p r o p o d  area that was not discussed could reasonably have led to 
the protester's selection for contract award. Conversely. the GAO will 
find that meaningful discussions were held (or a t  least deny the pro- 
test) If the areas that were not discussed had no realistr  impact on 
the source selection decision 

In some decisions this type of analysis 1% expressly articulated. 
Thus. in Dynalectron Corporation-PocOrd, Ine.," the GAO spemf- 
ically noted that "even if [the protester1 received the maximum tech- 
nical scare on all three factara [that *ere not discussed with it1 it 
would not have changed [protester's1 technical ranking as fourth high 
and, therefore, [proteeterl was not prejudiced as the result of not 
being advised of these relatively minor inadequacies lii6 Conversely. 
the GAO has found that no meaningful discussmna were held where 
additional discussions "could have affected the outcome of the 
procurement."" 

CornputeraisLon Corporation, in which the GAO stated 
Probably the clearest expreasmn of this philosophy 1s contained in 

-'See B g , Brructural Anal:ali Technologier Inc Comp Gen Dec B-228020 ,S Sn 
19678 37 Y CPD ' 466 'agene? adequately diacuieed l i s  "pnmarv' mncerna pith the 
p m p o a d  Unliersal Shlppmg Cornpan), Inc -Reqveir for Reconilderarmn, Comp 
Gen Dec E-223905 3, B-223905 4 14 Aug 1987, 87.2 CPD 125 ' t he  dmeuiimnr 
exposed [the apenci'al major cmcernb uilh Ipmreateril pmposai'l Comarco Inc , 
Comp Gen Dec 8-225504 8-225504 2 ,  I 8  Yar 1967) 67-1 CPD 305 a t  4 I 'uhen an 
agency falls t o  nat l f i  an offeror o f t h e  ienrral weakneia of en offer, it has failed LO hold 
meamndd dxqcurrlnns' I ~~~ 

"Examplea include defecri first appraring ~n an offeror's BAFO, specific excepmns 
taken to  aalicifatlon pmvlimns, and mncampefiiire prices that are not considered u n  
r e p n a b l e  or beyond the government estimate, 

'Comp Gem Dec B-217472 118 Mar 19818, 61-1 CPD 

%larorola Inc Comp Gen Dec B-225822 17 June 19871 87-1 CPD 

321 
"Id sf 3 

604 ai 5 s e i  
also Furunv U S  A .  h i  Comp Gen Dec 8.221314 124 Apr 1886r, 66-1 CPD r 100 
difference betveen Prafrster'i rechmral score and auardees technical  COT^ 'almost 

enrirel: attributable" t o  iniormatianal definencxs that r e r e  not dlscvsledi 
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An information or technical deficiency ~n a proposal IS the 
proper subject for discussions and reasonably must be 
brought to the attention of the offeror involved to allow for 
proposal ieiismn because this action will give the firm an 
opportunity to satisfy the government's requirements The 
essence of this pnnciple 1s that It would be unfair to an offer- 
or and detrimental to full and open competition for a procur- 
ing agency to downgrade or reject a proposal which other- 
wise would have a reasonable chance of being selected for 
award but for a deficient aspect of the proposal of which the 
offeror 15 legltlmately unaware 76 

Even ahe re  the GAO does not make such explicit statements, w e  
can usually infer that It has applied such a standard. For ,"stance, in 
those decisions in which the GAO found It acceptable that the agency 
discussed only its "primary concern' or the propaaak "central weak- 
ness" with the protester. the protesters had failed to address these 
primary concerns to the satisfaction of the agency, precluding any 
chance of an award to the protester The GAO in these protests was 
probably satisfied that discussion of other areas in which the pra- 
tester lost points would not have affected the source selection 
decision is 

Thua. the blanket statement that "not every aspect of a proposal 
that received less than the maximum number of points need be dis- 
cussed" 18 too broad to be completelr accurate, as IS the statement 
that "every weakness or deficiency must be discussed " The standard 
that GAO actually applies is somex,here between the two. all areas in 
which a proposal did not receive maximum points must be discussed. 
unless discussion of those areas would not affect the outcome of the 
procurement 80 

-%amp G~~ D~~ 8.221198,28 mi me1 86.2 CPD r 617 a t  E 
-'Sei e g ,Structural Analysli Technologxa. Inc Camp Gen Dee B 228020 89 SOT 

466 Unirerial Shipping Campan). Inc -Request for Reconrider 
87 2 CPD ' 125 hlefran 

2,camarco InC 
305 Tideuafer 

1886 86-2CPD 
563 
'"Dependmg an the nature of the defecr, rhls E B ~  be B dlfficulf iesi to  apply Prospec- 

tively Agenaea that dmcusi onl) the central weakness of an offeror's prnposd and not 
other, less important weakneieea. run the risk of having the vfferor Iatllfactorlli 
address that central weakness In that event, rhe agenil might find ifsel i  in the W s l -  
Lion of having t o  reupen diaruismnr IY disevba those other ueakneaaeb ihar could now 
be eruiial to  the Q O Y ~ C D  rslection decision Thus, irom a pracncd standpolnr II would 
be far brifei  t o  simply engage ~n comprehensive disiussiona during the first round of 

19878 87-2 CPD 
arlon. Camp Gen Dee 8.223905 3 B-223906 4 81 Aug 1987 
Corporanan Comp Gen Dec B-227014 129 June 198 
Camp Gen Dee B-225604 B-2256G4 2 818 Mar 1 
HealthEvaluation Center. Inc Camp Gen Dec 8-2  
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In a ~eriea of recent decisions, however, the GAO has specifically 
divorced the prejudice analysis from the meaningful discussion 
analysis. In these decisions, the GAO has found either that the agen- 
cy failed to conduct meaningful discussions and only then denied the 
protest because the f a h r e  had not prejudiced the protester?' or that 
it 18 unnecessary to even reach the mue of mee.nm&l discussions 
because the protester would not have been in line for award even if 
discussions had been held.8z 

These decisions differ from the earlier decismns in the area, many 
of which subsumed the prejudice analysis within the meaningful dis- 
C U S S ~ O ~ L  analysm If them newer decisions become the predominant 
analysis for meaningful discussions a t  the GAO, it may mean that 
the GAO will tighten it8 concept of meaningful discussions and find 
more instances where agencies have failed to conduct them. Even if 
this occurs, however, the new analysis should not result in any great. 
er number of protests being sustained, because even if the GAO finds 
B technical violation of the regulation, It will not sustain the protest 
unless that violation caused the protester actual competitive prej- 
udice 

D. THE ISSUES OF TECHNICAL LEVELING 
AND TECHNICAL TRANSFUSION 

Before leaving the realm of GAO decisional law, it is worthwhile to 
discuss briefly the issues of technical leveling and technical transfu. 
sm-the two reasons agencies most commonly cite for their failure 
to engage in "all-encampassmg" discussions 

For the contracting officer who is unfamiliar with GAO decisions, 
the most important guideline to follow with discussions is contained 
in the Federal Aequmitmn Regulation-the prmcriptmn against 

" S S I .  e #  Lsvine Aesoclates. Inc.  Comp Gen Uec B-228543 I5 Feb 19881. 88.1 
CPD 1117, Data Reaourcer. Camp Gen Dec 8-228494 I1 Feb 19881.88-1 CPD P 94 at 
6 ('Even if we concluded that there was a lark of meamnpiul discussions we would 
aurrain the profeet only d the pi~tester dsmonstrafed that it w88 preiudissd by the 
government's actions"1 TM Syskma, Cvmp Gsn Dec 8-228220 110 Dec 1987). 87-2 
CPD r S i 3  

"For inltance. ~n American Distnct Telegraph Company, Camp Gen Dec B- 
228308 122 Jan 19881. 88.1 CPU ¶ 59, the GAO avoided deciding whether the agency 
had held meaningiul dircussiana by hnding that even iffhe cuntestsd i s m i  had bean 
diwvased, ~f would not have afiected the outcome oftho procurement Lmdar lanwage 
appears in Southeastern Center for Electrical Engineering Education Camp Gsn 
DEE 8-250682 (6 July 19881.88.2 CPD 7 13 ('Therefore. iprote3terl was nkr pmjudieed 
In an? case, 11 there was a fa>lure to  point our all major reaknerses during discus: 
BID"% ") 
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teehmeal leveling and technical transfusion Many contracting 
officers believe that telling a particular offeror in detail all of its pra- 
posal defects I S  tantamount to technical leveling. The GAO does not 
subscribe to this view. however. 

In decision after decision the GAO has stated categorically that 
technical leveling cannot occur where the agency discusses an offer. 
or's own proposal defects with it on only one occamon For Instance. in 
Price Waterhouse,*' the GAO specifically stated that 

ceehnical leveling arises only where, as the result of succes 
slue rounds of discussions, the agency has helped to bring one 
proposal up to the level of other proposals by pointing out 
inherent weaknesses that remain in the proposal because of 
the offeror's own lack of diligence. competence or mventive. 
"166s after having been given an opportunity to correct 
them 

Thus. B contracting officer cannot ever successfully invoke the pro- 
hibition against technical leveling as support for a deemon not to 
discuss an offerer's own proposal defects with it Similarly. the pro. 
hibition against technical transfusion i d  inapplicable because. for the 
GAO. technical transfuusmn conmts only of transferring information 
regarding one offeror's proposal to another offeror 68 This leaves 
agenc~es with no legal prohibition against discussing an offeror'a own 
proposal defects with it a t  least once 

111. TIPS FOR THE CONTRACT ATTORNEY 
A. A MORE W O R U L E  STAVDARD OF 

MEAVINGFUL DISCCSSIOLVS 
This article has reviewed the mvnad wavs in which the GAO has 

. .  
language !n the Pirci  Wuleihaure deemion as well a3 some other dermonb reerni t o  
indicere that rechnrcal levelrng ~ C C Y T ~  where the agenc) dimvsies with an vfferor a 
'weaknera YT dehelency Inherent ~n the pmpmed Bppmach or caused by a lack a i  
diligence or competence " P n c e  Watmhouse 86-2 CPD 1 180 at 4 However B footnote 
t" chat very aenrence again noiea that technical leveling OCCWJ only through "SUCCIJ. 
mve round8 01 discussions" Thus the fear of technical levelme dopa nor urwide a 
legitimate excuse for nor dincuaiing with an offeror defect8 of rhis type during the hrif 
round of discusmonc 

biSre, e # ,  Applisd Mathernarm Inc Comp Gen Dee B 227930 ,26 Orr 1987 
87-2 CPD 
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those that need not be discussed. As we have seen, them standards. 
standing alone, are both potentially contradictory and difficult to 
apply prospeeti~ely.~' For those reasons they provide Insufficient pre- 
dictive power far the contract attorney who must determine before 
approving a contract award whether meaningful discussions were 
held with all offerors. 

Rather than concentrate on these articulated standards. Contract 
lawyers who are concerned about determining the propriety of a pro- 
posed contract award should focus on one general ?rumple .  offerors 
who have demonstrated an adequate ability to respond to the sollcita. 
tion ahould be afforded one (and only onel reasonable opportumty to 
address defects in t hen  initial proposals where allowmg them that 
opportunity might reasonably affect the outcome of the procurement 

This general pnnc~ple explame the outcome of almost all of the 
recent GAO decisions in this area and IS probably a more accurate 
guide to predictmg whether B protest will be sustained than the rpe. 
cific standards that the GAO has articulated. In  any e%ent. It I S  cer. 
tamly safe to use this principle to decide the extent of discussions 
necessary during a negotiated procurement IT seems risky. at best, 
to use the narrow and erratically applied GAO standards to deter- 
mine the extent of discussions necessary. and these standards are 
perhapa best reserved for defending a protested procurement 

The principle articulated above, however. cannot explam the 
GAOs  P O S m m  reeardine the discussion of ~ n c e .  The GAO reouires 

"1% seeme Inherently risky for B contract lawyer, or even a conbactmg officer 10 
determine pmbpecr~vely thar a defect ~n an offeror's propma1 cannot be corrected or ii 
somherent mtheaiierorsproposalthaf~tcannot be corrected wthoutmqorre imons  
to the proposal Thehe are subjective standards and the ulnmafe deierrnmauan wil l  h e  
with the GAO In addiban. p r ~ f e ~ t e r ~  can be \en creafire m aigumg, after the fact. 
hau rhey w a d d  h a i e  changed their propoaala had they been sdxised of the defect 

' 4 h e  principle even explainz those decirions r h e r e  the GAO found that the agency 
had faded t o  hold mesnineiul drscurnons but denled the pmtelr  anywa) For the c o n  
t iset  lawyer who haa reiponsbi1it)y far determining rhe rhe r  an award LS proper the 
9ueanon m Lhir area should be vherher the a r a r d  uavld wrfhitand GAO b ~ i u r i n v  

neg should rely on t hme  decisions in defermmmg whether meaningful diiavssmn. 
have been held 

"If should be noted that the prmmple E delrberatdy worded Io encaursge discus- 
smna For inifance i f  purporely fails to  encornpais the concept that  mgencioa need not 
dmiusa defecfr that  are LO ~nLegral to an nfferor's proporal rhar rhey cannot be corrected 
without a major rewdmn to t h s  pmpoial because of the au tho r s  view that  18 such a 
standard IS too n i k y  IO apply prospeefiveli 21 any oNerar with a defecr truly of this 
nature ihould have been ellmmated from the competitive range and 31 s~mply because 
an agency believea a defect may be diffitult to correct doel not avpply any logical 
reanon not t o  proulde an oNeferor ui fh  rhz chance to fry 
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agencies to discuss an offeror 3 price only if It LS considered "un- 
reasonable " If p ~ x e  discussions are compared to technical discus- 
w m s ,  it would appear that discussing a cost or price that was "un- 
reasonable" xould be equivalent to discussing B technical defect 
whose correction would require a substantial r e v i ~ m n  of the proposal. 
in which case discussions should not be required Perhaps It would be 
best simply to consider price discussions as subject to different rules 
than technical discussions, and leave It a t  that 

Therefore. contract attomega, in reriewmg a contract file to deter- 
mine whether adequate discussions have been held. should ask them- 
selves two questions. were the unsuccessful offerorr giren one reason- 
able chance to address all of the defects I" their initial proposals. and. 
If not, could the discussion of undiscussed defects have affected the 
outcome of the procurement? 

B. BECOMIA'G IAYOLVED IN THE 
DISCL'SSIOIVS PROCESS 

The best way for a contract lawyer to ensure that adequate d i w m  
s u m s  have been conducted 1s for the lawyer to get involved before the 
file IS sent to the legal office for review In many instances. by the 
time the file IS Sent to the legal office for approval of a proposed 
award, time constraints effectively prohibit any reopening of 
discussions 

This problem can be avoided simply by having the lawyer r a i e w  
the proposed discussion questions before they are sent to the offeror%. 
comparing them with the materials that the evaluators generated 
Such a procedure could ensure that discussions are meaningful. pre- 
vent time-consuming reopenings, and expedire the legal review of the 
proposed award Getting the lawyer involved early 1s particularly im- 
portant for complex or important negotiated procurements 

'"This 16 particularly tiue at  the end ofthe fiscal year uhen annual approirmnoni 
mre about t o  expre I t  ma) BISD he true however, where rhe ~equlremenr LI urgonll) 
needed and the acquiaitian plan projects award soon after the file IS sent t o  the legal 
office for r e ~ i e i  In addition there are currently pmpoiali in DOD that uovld make i t  
considerably harder for conrraciing af icerr  to  requeat multiple BAFO b further corn- 
plicatingtheprablem forthe ~ a n l r a c t l a r y e r i h o  concludesrhaifhoEonfraEnngoffi~e. 
held madequare diacusiianr 

'LActually, some afienimn should be given to  the i s a w  e ~ e n  before fhm pmnt The 
technical evaluaf~rs should bo made amare of the duty to hold meanindul dircusiioni 

~ n g  II diificulr to  phrase accurate discusimn guostioni 
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C .  REVIEWING THE CONTRACT FILE 
Once the lawyer becomes Involved, whether it is in the formation of 

the discussion questions or in reviewing the award file, how should 
the lawyer proceed with the review? In any procurement that results 
in a protest filed with the GAO, the GAD's attorney.? will make the 
ultimate determination as to whether discussions have been 
meamngful. If the GAO attorney ultimately will determine whether 
meaningful discussions have been held, then logically the field con- 
tract lawyer. m making that same determination. must review all of 
the information that would be available to a GAO attorney If a pro. 
test 1s filed Specnkally, the attornel- must be prepared to review all 
of the evaluation materials that have been generated as well as the 
records of a11 discussions that have been held." 

In some Instances, contract files are sent to the legal office for re- 
view with only a summary of the technical evaluation. Lawyers 
should avoid reviews based only upon such summaries, because the 
summaries often do not accurately refiect either the narrative com- 
ments or ratings of individual panel members The contract lawyer 
should, If possible, examine the mdwidual more sheets of each tech. 
n m l  evaluator, reading the narrative comment8 and noting the num- 
ber of points (or color or adjectival rating) that the evaluator has 
assigned far each factor. These matenala must then be compared with 
the record of discussions to determine whether the parties discussed 
all required matter8 

If the discussion questions sent to the offerers repeat verbatim all 
of the concerns that the evaluators expressed (or indicatd in their 
scoring patterns), then the lawyer's task is easy Such 1s rarely the 
ease. Suppose the offerors received discussion questions, but it IS not 
immediately obvmus that those questions covered all of the concerns 
that the evaluators raised. In that situation, the lawyer must employ 
the following analysis to ensure that the proposed contract award 1s 

proper. 

If the lawyer 1s having difficulty discerning the scope of the ques- 
tions asked because of the technical nature of the language used, he 
should have a meeting with the technical evaluation personnel to 
have them explain the coverage of the questions. The GAO has been 
fairly liberal in Its mterpretatmn of the scope of discussion questions, 
often finding that general questions that "lead offerors" into the rel- 
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evant areas of their proposal are sufficient to put the offeror on notice 
that the agency has concerns with ,ti propoaal, even where the agen- 
cy fails to notify the offeror of its speetfie 

Ifthe l a w ~ e r  becomes convinced, whether as a result of such a con- 
ference or through independent analysis, that the questions asked of 
the offerors did not legitimately encompass all of the eraluators' 
areas of concern then he must move on to the next level of analysis 
wad it necessary that  those areas be discussed7 At rhia point. the 
lawyer must consider two questions were the concerns legally re- 
quired to be discussed. and If so, did the failure t o  discuss them 
prejudice the offeror. 

The first analysis eimply consist8 of applying the speafic exceptmns 
to the discussions requirement Does the defect first appear in the 
offeror's BAFO? Or did the offeror take a apeeific exception to a solic- 
)tation requirement? These are the TWO most objective-and therefore 
most eaeily applied-of the GAOs exceptions to the requirement for 
discussions. Unless the matter falls into one of these two categories, 
the lawyer should determine nhether the offeror was prejudiced by 
the failure to discuss the matter." 

The determination of whether an offeror was ''prejudiced" by fail- 
ing to discuss a particular matter actually rests upon two separate 
inquiries The first is whether the defect is of a type that could not be 
corrected, even if  brought to the offeror's attention. If the defect In- 
volves something over which the offeror realistically has no control, 
the fmlure to discuss it cannot prejudice the offeror. More typically, 
however, the defect invalvez something which the offeror could con- 
ceivably correct. or a t  least ameliorate. In that mtuatian, the lawyer 
must determine whether. had the offeror made such a change to Its 
propoaal, the source selection decision could have been affected. 

If it becomes necescary a crude prejudice analysis usually can be 
performed qune easily The lawyer should determine which evalua. 
tion facrari were affected by the areas that were not discussed The 
offeror should receive the maximum score for those factors The 

e 4 ,  Automanon ?.lanagemant Consvlranta inc Comp Gen Dei B-dS1540 
,12 Aug 19881 @8-2 CPD 145 Of eouree rhia must be balanced against the standard 
that discubrions muit be as ~ p e c i h c  as p'acricabie Ii IP d r a y i  better to aik specific 
quemons pmpmnung ell of t h e  evaluator's concerns 

B'Argmng that a marfsr need not be discussed because ~t 1s roo 'mteerar to  t h e  
p ~ o t e s o r ' i  yropoial mal be neceasar) after a protest IS filed and the lau)er ha3 t o  
defend rhe integra) a i  rhe procurement. bur when the lawyer LJ reiioumg the file 
before aaard t o  derermlne the adequaq 01 dlicuailvnl ~t mxhf be ~ l b e  rm adilse that 
the cvntraeting officer hold eomprehenmre dmcuirlonr rather than t o  later mum the 
periuamienesr of rvch an argument 
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lawyer should then recompute the offeror's total score based upon this 
aaustment.  and compare It to the proposed awardee S.  In many ~ n -  
etances tt will be readily apparent that the failure to discuss a par- 
ticular matter did not cause the offeror any competitive harm ge If 
that 1% the situation. the lawyer may a a n t  to note in the legal review 
that, although meaningful discussions were not held. the award 18 

legally unobjectionable because the offeror was not competitively 
prejudiced. 

IV. COSCLUSION 
Determining whether meamngful diseusmons have been held in a 

particular procurement can be a complex and difficulr task. The GAO 
decisions in the area seem contradictory and are therefore of little 
comfort to the lawyer trying to predict whether a procurement will 
paes the GAO s revmr. By paying less attention to specific exceptions 
whose application 1s difficult to predict however, and b) paying mare 
attention to the general concepts of prejudice and giving offerora "one 
bite a t  the apple.'' contract lawyer8 should be able to aroid many of 
the pitfalls that have in the past awaited agenc~es conducting negoti- 
ated procurements. 





BOOK REVIEWS 

A TIME FOR GIANTS: POLITICS OF THE 
AMERICAN HIGH COMMAND IN WORLD 

WAR 11* 

Reviewed by Major Paul Hill*' 

Both the serious student of military history and the casual reader 
of wartime exploits should enjoy A Time for Giants, D. Clayton 
James's anthology of the achxvements of elghteen of America's fore- 
most military leaders who rose to the top ranks of power during 
World War I1 

James-noted by some as perhaps the most incisive mAtary histo- 
rian writing today-gives the reader a tightly woven series of VI- 
gnettes describing a select group of thia country's most legendary 
heroes during the Second World War The author employe the same 
objective academician's approach he utilized in his heralded three. 
volume biography of General Douglas MacArthur, producing B cap- 
sulized yet lively portrayal of each commander that highlights their 
especially noteworthy activities m the wartime environment of the 
1940's 

The subjects of James's work? From the Army and Army Air Corps. 
Henry H "Hap" Amold, Omar N Bradley; Mark W. Clark Ira C. 
Eaker; Dwight D "Ike" Eisenhower; George C. Kenney; Douglas 
MacArthur. George C. Marshall; George S. Pattan, J r  ; Carl A 
"Toaey" Spaatz; and Joseph W ''Vinegar Joe" Stillwell From the 
Navy: William F. "Bull" Halsey: Ernest J King; William D. Leahy, 
Chester W. Nimltz, and Raymond A Spruanee. And, from the Marine 
Corps: Holland M. Smith and A. Archer Vandegnft. 

The individuals featured in James's work were men of considerable 
seniority In age, years of service, and time m grade Upon America's 
entry into World War 11, them average age was 56 (the oldest was 66; 
the youngest was 46) Four reached the statutory retirement age of 64 
during the war but were granted extenmne of duty by the President. 
As of December 1941 them average term of service was 35 year8 Two 
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officers had retired before the attack on Pearl Harbor, only to be re- 
called to active duty 

In spite of the relatively long prewar servi~e of this group, most of 
them had been impeded in rank by a slow promotion system and 
limited military growth between World Wars I and I1 Prior to De- 
cember 19.11 the average time in rank a t  general or flag lewl was 
four years Yet. since only a few of these officers had even heard a 
shot fired in anger, h o r  did these generals and admirals atram their 
prominence without having held any prenous battle command? Was 
their rise to power based on factors other than merit? 

A T ~ m e  for Giants attributes the success ofthese eighteen men pn- 
manly to politics, but not the type that 18 abhorred by most military 
officers Instead. the author describes their good fortune in the more 
classical terms of polities-through the resulting dynamic8 of rela- 
tima among men in positions of power and leadership. The author 
subtitlea his book, "The Politics of the American High Command in 
World War 11," and other reviewers of this work have acknowledged 
it to be an account of 'insider politics during wartime Washington.' 

In that environment, serv~ce secretaries and military chiefs often 
found themselves relying upon them own personal knowledge when 
considering officer assignments-nor only in recommending those for 
high level responslbilhes who were already masoned a t  lower gener- 
al or flag officer levels. but also in Identifymg officers further dawn 
the ladder for duties that would prepare them for eventual succession 
to more important commands 

James alaa n o t e  that Rooseveltjealoudy protected his authority as 
Commander ~n Chief through direct dealings with his heads of the 
military aerv~cez, actively participating in the strategic and oper- 
ational aspects of the war. and relegating his War and Navy secretar- 
ies pnmanly to admimstrative duties Service chiefs usually advised 
the President on command cholces within their respective m r v m  
The Jomt Chlefs. often through Informal concurrence among them. 
~ielves, decided upon nominees for joint commands The selection of 
leaders within the various combined commands was often influenced 
by a coalition of the Allies involved, but the heads of state were usual- 
ly  brought into the process. 

According to James, a form of narural selection appeared t o  operate 
within the Amencan wartime command. Some officers responded 
well to combat challenges while others did not. Consistent i i t h  the 
observatmns of Clausewitz, wartime afforded a few officers the oppor. 
tunny to be charmed merely by some chance event-or to be cheated 
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by it. A Time for Giants touches upon the careers of those officers who 
experienced World War I1 both ways 

The author adds that. although lacking in order or consistency, the 
development of an effective command group was further influenced 
by two other significant factors 1) the upper level of A m e n d s  high 
command was locked in place within a relatwely short time after the 
attack on Pearl Harbor; and 2) the U S. defeats in early battles with 
Japan accelerated changes in commands and command Structures, 
removing those incumbent senior officers who had proved less than 
satisfactory for wamme service, and promoting other promising re- 
placements from withm the junior ranks. Moreover, James tells us 
that subsequent went5 proved that A m e n d s  early-yet relatively 
unsuccessful-enemy confrontations with comparatively smaller 
U.S. combat units were of leaser influence upon the outcome of the 
war than were those later campaigns involving greater forces and 
higher stakes, where solid leadership was crucial. 

Whatever Its nature, the system that produced the American high 
command of World War I1 appears to have demonstrated Its true 
merit by the performance of the officers who served a t  the top. 
James's s o u p  portrait of those eighteen military stalwarts leaves lit- 
tle doubt that these leaders achieved their positions ofprominence by 
being the better qualified and more successful leaders availabie for 
the tasks a t  the time 

Of special note 1s the frequency of both personal and professional 
contacts among these men. which are continuing threads running 
throughout the fabne of James's book If not building upon old 
friendships during various tours of duty, these men constantly c n m  
crossed each others' career8 in the more cramped confines near the 
top of the command pyramid By the late 1930's, almost all eighteen 
were either friends or acquainted with one another in Some manner 
Addmonally, their mere survival of the services' promotion and 
amgnment Systems assured them statue in an unofficial brotherhood 
of military wartime elite 

All five of the admirals featured within this work were Annapolis 
graduates. finishing w t h m  seven years of each other Ali but three of 
the eleven Army and Army Air Corps generals were alumni of West 
Point, and 8everal of them were classmates. The two Marine com- 
manders, from c~vi l ian university backgrounds. soon crossed paths 
within the small corps that existed before the hostilities began 

Each of James's biographical installments provides a eonvmcmg 
portrayal of each officer's humanit,, and auggeits a distinct basis for 
their ultimate success in the rnuitary and beyond By the time that 
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hostilities ended in 1945. seven of these men would hold five-srar 
rank and the other 11 would be four-star officers. with two of them 
subsequently attaining a fifth star 

All eighteen showed remarkable versatility in then leadership 
abilities in the postwar era as well Excepr for those who died or were 
restricted by ill health, all went on to key roles in both the military 
and mvilian arena, serving with distinction 8 s  service chiefs. chair- 
men of the Joint Chiefs of Staff. as administrators. educators. execu- 
tivee and in high governmental positions which extended to the pres- 
idency 

A T ~ m e  for GLonts 1s an excellent introduction to the cast of leading 
characters who successfully conducted America's involvement in 
World War I1 Some of James's special touches include the manner in 
which he weaves his narrative sketches into the wartime backdrop 
and correlates each biography with the other, highlighting the inter- 
relationships among nearly all there heroes The book contains B 

helpful glosaary of abbrenationz and 1s well footnoted Maybe best of 
all. James's condensed vignettes generate in the reader a curmany to 
research other detailed accounts of each subject's life works and ser- 
vice record-and the author provides extenmve bibliographic refer- 
ences for such follow-up 

Other reviewers have termed this work passibly the most intimate 
group sketch of Americas war heroes ro dare Without question, 
D. Clayton James has crafted an enjoyable historical chronicle and a 
splendid book 
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FEDERAL PROCUREMENT REGULATIONS 
-POLICY, PRACTICE AND PROCEDURES* 

Reviewed by Major Paul W. Schwarz** 

Practicing contract lawyers and scholars alike will find Jim Nagle's 
book to be an enduring and authoritative source on the development 
of federal procurement law Exceptionally well written. the reader ia 
given a straightforward explanation of the nature of procurement 
regulatm-why they are there, what they are, and how they oper. 
ate. The progress of procurement IS traced from the Revolutionary 
War to the present The importance of this development is critical to 
understanding the legal basm of current acqumtmn law Of more e\'- 
eryday interest IS the description of the roles of the Comptroller 
General and of the Armed Services Procurement Regulation Commit- 
tee, which of course provides insight into the present Federal Acqum- 
tian Regulation Council The relationships among the statutes, the 
regulations. and the case law are compared from the vmwpomt of the 
practical importance of these distinctions to the practitioner and of 
course the client. 

Jim Nagle originally wrote this book as an S.J D dissertation for 
George Washingon University, and the American Bar Association 
accepted the book for publication because of its outstanding eontnbu- 
tion to thi8 body of law The constitutional doctrine of delegation of 
legislative authority, and the inherent authority of the executive 
branch to manage ita internal affairs is explained along with the tests 
to determine the juridical s t a t u  of the regulations. Of particular 
value is the topic of regulations in litigation, including how regula- 
tions may be Interpreted. standing to challenge regulations, and how 
vmlatmns of regulations may be treated 

The author, James F Nagle (Lieutenant Colonel, Judge Advocate 
General's Corpd, 18 presently the Chief, Logistics and Contract Law 
Branch, Contract Law Division, Office of The Judge Advocate Gener- 
al  He IS well known throughout procurement legal circles from his 
prolific writing. frequent lectures, and participation ID professional 
assocmtions. His broad experience and extensive academic knowl- 
edge have combined to produce a substantial contribution to the body 
of government contract law 
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With over 1,900 cimtione to court, board. and Comptroller General 
deemons, this text 1s also an excellent place t o  begin research into the 
\ ~ P I ~ U S  area8 of dmussmn I predict that thls volume will assume its 
rightful place in moet contract law libraries alongside such classics as 
Nash and Cibimc's Federal Procurement La=, where It will perform 
years of duty ad an authoritative reference tool 
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