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THE SEVENTEENTH ANNUAL KENNETH 
J. HODSON LECTURE: 

GEORGE MASON, JOHN MARSHALL, 
AND THE CONSTITUTION 

by Chief Justice Harry L Carnco 
Supreme Court of Virginia 

The Kenneth J Hodson C h a r  of Criminal Law was established at 
The Judge Aduacate General's School on June 24, 1971 The choir 
was named after Mqjor Geneial Hodson, who seroed as The Judge 
Advocate General from 1967 to I971 Geneial Hodson retired in 1971, 
biLt was immediately recalled to actwe duty to seme as ChiefJudge of 
the Court ofMilitary Reuiew. He seroed m thatposLtLon until March 
1974. General Hodson serued ouer thirty years on actme duty. Durrng 
that time, he was actiue in the Amermn and Federal Bor Assouations, 
and he authored much of the federal milttoryjustice legislation emsting 
today. He was a member of the original staff and faculty of The Judge 
Aduacate General's School ~n Charlottesuille. Virgmta. When the JAG 
Corps was oetmoted LIS a regrment in 1986, General Hodson was se. 
lected as the Honamry Colonel of the Corps. 

On March 24, 1988, the Chref Justree of the Supreme Court of  Vir- 
ginto, Horry L.  Corr~co, delmered the seventeenth Kenneth J .  Hodson 
Lecture Che f  Justice Corrico recemed his J.D degree in 1942 from 
George Washington Umuersity, where he also u)os on undergraduate. 
From I943 to I945 and from I946 to 1951, he was the Judge of the 
Trral Justice Court inow General District CourtJ ~n Fairfox County. 
From 1945 to 1946, he serued ~n the UnLted States Naval Reserue. He 
enteredprivatepractLee cn 1961. but ~n 1956 returned to thejudiciary 
a8 Judge, Sixteenth Judmal  Circuit In 1961 he become a Justice of  
the Supreme Court of Virgma. He became ChLef Justice of the Court 
on February I ,  1981. Ch ie f Jus tm  Carrieo LS a member ofthe Board 
of Drectors and F m t  Vice President, Conference of  Chief Just~ces; a 
member of the Board of Directors of the Notional Center for State 
Courts, and a member of the CammLttee on Federal-State Jurtsdbctron, 
Judicial Conference of the United States. Chief Justice Carr~co's out- 
standing s e r u m  hns been recognized by the awarding of honorary 
Doctor of Laws degrees by the Unioersity of Richmond 119731 and 
George Washrngton Unweruty 119871 
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I. INTRODUCTION 
I feel highly honored to be a s k e d  to deliver the 17th Kenneth J 

Hodson Lecture ~n Criminal Law At first glance, my Bubject would 
appear to have little to do with criminal law, for I intend t o  talk about 
George Mason, John Marshall. and the Constitution I submit. how. 
ever that It w o u l d  be well for those ofus  engaged in admmatenng 
the cnminal law to pause for B moment, step back from our absorbing 
tasks, a n d p i n  our countrymen in celebrating the bicentennial of the 
Constitution After all. i t  la to the Constnution that we must look for 
the basic source and inherent strength of the principles a n d  proce- 
dures of our cnmmal law 

True. we borrowed from the Enelish common law m a w  of the def. 
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preamble lately? Every American should know it by hear t  Listen for 
a moment: 

We the People of the United Statea, in Order to form a more 
perfect Union, establish Justice, insure domestic Tranquil- 
ity, provide for the common defence, promote the general 
Welfare, and secure the Blessings of Liberty to ourselves and 
our Posterity, do ordain and establish this Constitution for 
the United States of Amenca. 

Beautiful words, aren't they? But they are working words, too. And 
therein, to me, lies the true meaning of the Constitution: it is a living 
document, working every day for all Amencam, prateding then nghts 
and preserving their freedom. 

Let's think a little longer about some of the words m the preamble. 
The first three are "We the People." Can there possibly be three more 
important words in democracy's vacabulq? They we words of strength, 
of determination, the expression of a common and indestructible bond 
sufficient to nurture the infant nation's m r v ~ v d  and support its rise 
to the leadership of the free world. 

The next major phrase IS "in Order to farm a more perfect Union I' 

The framers did not envision a completely perfect union. The framers 
were realistic enough to  know that perfection always remains just 
beyond human grasp. But they certainly wanted a union more perfect 
than existed under the Articles of Confederation and one even more 
perfect than any yet devised by the mind of man. The fact we now 
observe the 200th anniversary of our Union's formation is proof indeed 
of the framer's success. 

And we of all people wll want ta recall the words, "establish Justice." 
It should be a source of pride for all of u8 engaged in administering 
the country's legal syatem to know that the framers listed the need 
to establish justice second only to the necessity to  form a more perfect 
union. The framers perceived that  a successful pursuit ofjustice nec- 
essarily would involve constant adherence to a rule of law, and to 
this end they provided in article VI that the "Constitution, a d t h e  
Laws of the United States which shall be made in Pursuance thereof 

shall be the supreme Law of the Land." Two centuries later, 
desplte the strain of such critical events a8 a presidential resignation, 
the Constitution remains supreme. 

Next, we come to a trio of clauses: "to . rnwre domestic Tram 
qudity, provide for the common defence. [andl promote the general 
Welfare." The framers knew that the nation could not succeed without 
a calm citizenry, a strong national defense, and a government acting 
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for the good of the people as a whale. They sought to make the Con- 
stitution the cement that would hold our society together in safety 
while it flourishedfor thecommongoodof ail. Thoughsubject toaevere 
stress in periods of great crisis, the cement has held and grown even 
stronger. 

Then, there are the wonderful words, "to . , secure the Blessings 
of Liberty to ourselves and our Posterity." Can any among us seriously 
question that the Constitution has succeeded in securing the blessings 
of liberty to all our people? Can any of us really doubt that "Liberty 
and justice for all" is more than a motto but a way of life in this great 
country of ours? The mswer to both questions, of course, 1s a resound. 
mg "no'" And we must never forget that we enjoy the blessings of 
liberty because two hundred years ago this nation ratified a piece of 
paper whose preamble stated that "We the People . . . do ordain and 
establish thia Constitution far the United States of America." 

In truth,  it IS a remarkable document whose birthday we celebrate. 
Most of the nations of this world live under constitutions that are 
less than thirty years old Yet ours has survived for two whole cen- 
turies and gives promise of being around for a t  least two hundred 
years more 

To what does the CQnStltutlon owe Its longevity? Some scholars 
contend that the Constitution 1s durable because it 1s rooted in the 
will of the people. Others argue that the Constitution has survived 
so long because it derives from a higher law 

This latter concept is predicated on the view. that there are certain 
principles which prevail because of their eternal value, regardless of 
what political force happens to be exercising authority a t  any given 
moment An ancient philosopher expressed this idea when he said, 
"True law 1s right ~eason, harmonious with nature, diffused among 
all, constant, eternal " He also said "We are born for justice, and 
ngh t  is not the mere arbitrary construction of opinion, but an Insti- 
tution of nature " A  decade before the Phildelphia Convention of 1181 
ever convened, Thomas Pame called for a conference to frame what 
he termed a "Continental Charter," which he envisioned a8 reflecting 
a higher law He said, "Let [the Charter] be brought forth [andl placed 
in the divine law, the word of God Let a crown be placed thereon, by 
which the world may know, that so far as we approve of monarchy, 
. . in America the law IS king " 

But, in my opimon, these views are much too abstract to explain 
the endurance of the Constitution. To me, the Constitution has en- 
dured because, as I mentioned a moment ago, i t  is a living document, 
working every day for every American. How does the Constitution 
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work for us? Remember the part of the preamble which says that one 
of the reason8 for the Constitution's adoption was to secure "The 
Blessings of Liberty." What this means is that, as Americans, our 
freedom IS assured and our nghts are guaranteed. 

How wonderful IS our freedom! Haw great are our rights! We can 
assemble, as we do here this morning, without anyone's leave. We 
can say what we want, write as we wish, and warship the way we 
please, all without fear of governmental reprisal. We can select our 
own leaders, petition for the redress of grievances, remain free from 
unreasonable searches and seizures, stand upon a presumption of 
innocence, demand trial by jury, and insist upon the aid of counsel, 
all as a matter of course And we take for granted that we can travel 
where we will, work at  what we might, and marry whom we choose. 
In short, we truly live in freedom All this is true because, although 
born in rebellion, OUT freedom has matured and flourished under the 
protection, first, of military might, and, second, of a rule of law. And 
it is the Constitution which, in word and in fact, has made this rule 
of law "the supreme Law of the Land '' 

111. THE INFLUFNCE OF GEORGE 
MASON AND JOHN MARSHALL 

But how did the Constitution achieve this position of preeminence? 
I t  was not always an object of reverence and respect. Indeed, m its 
infancy, it was an object of ridicule, seemingly destined for oblwmn. 
The simple truth 18 that while James Madison, with his authorship, 
may have given the Constitution a body, George Mason, with his 
insistence upon a Bill of Rights, gave it a heart and John Marshall, 
with the use of hm brilliant analytical mind, gave It a soul. Both men 
helped make it the greatest political document the world has ever 
known. 

Therefore, as we celebrate the bicentennial of the Constitution, we 
should also pay homage to George Mason and John Marshall. for 
without their tremendous contributions to constitutional history, we 
might have nothing t o  celebrate today 

A. GEORGE MASON 
Being a Virginian, I am, of course, extremely proud of the part the 

Virginia delegates played in the Constitutional Convention of 1787 
The roles of George Washington and James Madison are well known, 
but I think George Mason of Gunstan Hall in Fairfax County, though 
a lesser-known delegate, is due special bicentennial recognition. 

5 
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Far too few Ameiicans realize the significance of George Mason's 
contribution to Amencan independence and the establishment ofcon- 
stitutional government in this country Probably even fewer could 
tell where he lived during the period of his greatest achievement 
Considering what his life meant not only to Americans, but also to 
those beyond our shores, George Mason 1s a near-forgotten man in 
history. 

I will not recite a biographical sketch of Mason. Instead I shall focus 
upon two major documents he authored at crucial points in our evo- 
lution from thirteen British colonies to an independent nation, spe- 
cifically the Fairfax Resolves and the Virginia Declaration of Rights. 

With these documenrs, Masan engraved the names of Farfax County 
and Virginia forever on the record a i  the American independence 
movement, and, with both documents, he put his personal Stamp 
indelibly upon the course ofhistory. Thomas Jefferaon said of Mason 
that  he was "of the first order of greatness." In the Resolves and the 
Declaration, Mason's gemus shines through with unquestionable clar- 
ItY. 

Mason disdained the political life or anything else that would take 
him away from Gunston Hall and his family. Yet. he could never 
remain completely aloof from the call to public 8 e w m  Inevitably, 
he was drawn into service as B member of the House of Burgesses, 
later as a member of the House of Delegates, as a member of the 
Virginia Convention of 1 7 7 6 .  as a delegate to the Constitutional Con- 
vention of 1 7 8 7 ,  and as a member ofthe Virginia Convention of 1 7 8 8  
on the ratification of the Constitution 

My story begins, however, in Boston, Massachusetts In December 
1 7 7 3 .  a bandofBostonians masquerading as Indians boardedaBritish 
ship in Boston harbor and threw overboard 340 chests oftea belonging 
to the British East India Company Parliament responded with en- 
actment ofthe Boston Port B111, whicheffectively closedBoston harbor 
to all trade. 

The closing of the port brought swift and positive reaction up and 
down the Atlantic seaboard, evidenced both by the Supplying of food 
and money to the beleaguered Bostonians and by the stiffening of 
remstance to British rule In Virginia freeholders gathered in county 
meetings and chose representatives for an August 1 7 7 4  convention 
~n Williamsburg of the membership of the then-dissolved House of 
Burgesses. 

On July 1 4  1 7 7 4 ,  Falrfax freeholders, meeting at the county court- 
house in Alexandna, chose George Washington and Charles Broad- 

8 



19881 HODSON LECTURE 

water to represent the county at  the Williamsburg Convention. Fol- 
lowing this election, the meeting wm adjourned until July 18, a t  
which time the assembly would consider instructions to its new del- 
egates and measures designed to persuade the British to redress colo- 
nial grievances. 

On July 17, Mason rode from Gunston Hall to Mount Vernon and 
spent the night there. He and Washington undoubtedly discussed the 
paper Masan intended to present to the freeholders the next day, and 
the paper as presented may have contained Washingon's ideas. How- 
ever, the document was written entirely in Mason's hand and bore 
his literary style 

Washingon and Mason rode together into Alexandria the next day 
for the meeting of the Fairfax freeholders. With Washington presid- 
ing, the meeting adopted what Mason himself styled the "Fairfax 
County Resolves." The freeholders directed Washington and Broad- 
water to submit the resolutions to the Williamsburg convention in 
August 'la8 the Sense of the People of this County, upon the Measures 
proper to be taken in the present alarming and dangerous Situation 
of America." 

Washingon conveyed the Farfax Resolves to Williamsburg per- 
sonally, and they were submitted, along with resolutions from other 
counties, to the August convention. The Resolves formed the frame- 
work of the Virginia Association of 1774, adopted by the convention 
as an effort to halt exportation and impartation to and from Great 
Britain. 

Washington then took the Resolves with him to the meeting ofthe 
first Continental Congress in Philadelphia. In revised form, the res- 
olutions appeared as the Continental Association, adopted by the 
Congress on October 20, 1774, B measure again directed toward the 
enforcement of nonimportation and nonexportation 

Notable by their verbosity, the Resolves 8% Mason originally eon- 
ceived them consisted of twenty-four numbered paragraphs Time 
does not permit me to review them all, although I commend them to 
you for future reading. 

Possibly the most significant was the second resolution, which stated 
that  an important part of representative government 1s "the funda- 
mental Principle of the People's being governed by no Laws, to which 
they have not given their Consent, by Representatives freely chosen 
by themselves " By this, Mason pointed aut that the Townsend Acts, 
the Boaton Port BdI, and similar laws of Parliament denied the col- 
onists the nght  to be heard In the third resolution, he forcefully 
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stated that "[our1 own Provincial Assemblys or Parliaments." rather 
than the British Parliament, had the right to exercise legislatm 
power In this resolution, Mason gave formal recognition to the theory 
that the American colomes could never be adequately represented in 
the British Parliament 

Reviewed in the entirety, the Resolves left na stone unturned Tax. 
atmn without representation was viewed 8 s  tantamount to slavery, 
trials by jury were applauded so long as jurisdiction remained within 
the colonies. the Boston Port bill was condemned, and the I S S U ~ S  of 
nonimportation and nonexportatian were dealt with effectively 

The seventeenth resolution deserves a special note It sought a 
suspension of slave importation "during [the] present Difficulties and 
Distress". and indeed, "an entire Stop for eyer to such a wicked 
cruel and unnatural trade." 

While the Resolves cannot be charactenzed as a major literary 
contribution, there can be no doubt that the document represented a 
giant step in the colonists' onward march toward independence Al- 
though the language of the resolvea did not state the colonists' case 
in language quite so dramatically as the words employed by Patrick 
Henry a t  St. John's Church, they made clear the colonial patrmts' 
position "that from our Sovereign there can be but one Appeal," ap- 
parently meaning open rebellion At the time of their writing, the 
Resalves were "the strongest documented stand against British 
oppression to be formally and officially stated 'I 

History records that George I11 did not heed the freeholders' plea, 
hence. the rebellion presaged by the Resolves became inevitable. As 
one commentator has observed, "The combustible materials were col- 
lected that apnng [of 17741 ~n Fanfax County, ready for that first 
spark struck on 19 April 1 7 7 5  near Boston." 

Mason's authorship of the Virginia Declaration of Rights had an 
even more momentous effect upon the cause of liberty. but his can- 
tribution in this regard has been inadequately credited As one ob- 
server stated, "Few documents have ever had such a wide impact 
upon Society and yet brought so little public recognition for the prim 
apa l  author as the Virginia Declaration of Rights " 

The Declaration had Its genesis in the Continental Congress. Meet- 
ing in Philadelphia. the Congress, early in May 1 7 7 6 ,  advised each 
colony to assume sovereign powers adopting new form8 of government 
where necessary "sufficient to the exigencies of thex affairs" React- 
ing with amazing speed, the Virginia Convention met in b'illmns- 
burg on May 16 and appointed a committee to draft a bill of rights 
and a constitution for Vrgima. 
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Fairfax county freeholders elected George Mason as their repre- 
sentative to the Virginia Convention. Arriving in Williamsburg an 
May 18, just recovered from what he called a ''smart fit of the Gout," 
Mason was appointed to the drafting committee. He complained that 
the committee was, ''according to custom, overcharged wlth useless 
Members." 

Mason feared the committee's work would be hampered and delayed 
by "a thousand ridiculous and impracticable proposals." Happily, he 
was proved wrong Taking the lead in the committee's endeavors, 
Mason produced a draft of a declaration of rights for the committee 
as early as May 24. With minor changes the declaration was adopted 
without dissent by the convention on June 12. Thus, in less than a 
month, one of the m a p  documents ~n world history had been pro- 
posed, prepared, and adopted unanimously by a body composed of 
eome of the most independent thinkers of the time. 

The Declaration represents a comprehensive exposition of the nat- 
ural rights of mankind. From the opening statement that "all men 
are by nature equally free and independent" to the closing assurance 
that "all men are equally entitled to the free exercise of religion." 
the Declaration enunciated the full panoply of rights we have come 
to regard as commonplace. Interspersed were provisions dealing with 
the establishment and alteration of governments, the nature of public 
serv~ce, and the role of the m h t a r y  in a free society. 

One paragraph of the Declaration will serve to display the nota- 
bility of the entire writing, not only as a political document but also 
as a literary work The fifteenth paragraph states that "[Nlo Free 
Government, or the Blessings of Liberty can be preserved to any 
people, but by a firm adherence to justice, moderation, temperance, 
frugality, and Virtue and by frequent Recurrence to Fundamental 
Prmciples." 

Virginia had set the pattern for things to come. In less than a month 
after its adoption m Williamsburg, the Declaration would find itself 
in Thomas Jefferson's hands in Philadelphia. He would write m the 
Declaration of Independence: "We hold these truths to be self-emdent. 
that  all men are created equal, that they are endowed by their Creator 
with certain inalienable rights, that among these are Life, Liberty, 
and the Pursuit of Happlness " The words may have been somewhat 
different, but the idea and the ideal were the same that Mason had 
enunciated in his Declaration of Rights, and, Indeed, m his Fairfax 
R e S O l W S .  

In August 1776. Pennsylvania adopted a constitution that con- 
tained a declaration of rights that was taken almost verbatim from 
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Virginia's. Then, m turn, ten of the remaining states adopted con. 
stitutions either containing separate biils of nghts or mcorporatmg 
rights statements, ail following Mason's model in his Virginia Dee- 
laration of Rights 

It was upon the federal Constitution, however, that the Virgima 
Declaration would have its most profound effect. As you know, and 
to Mason's great dismay, the Constitutional Convention of 1787 did 
not include a bill of rights in the Constitution It proposed for ratifi- 
cation by the states Because the Constitution lacked a bill of rights 
and permitted continuance of the siave trade, Mason refused to sign 
the document and opposed It8 ratification by Virginia 

In the state conventions called to consider ratification of the Con- 
stitution, strong sentiments were expressed for the addition of B bill 
of rights A number of states, including Virginia, adopted specific 
recommendations for amendments closely paralleling the rights 
enunciated in Mason's declaration. Then, a t  Its first meeting in li89, 
the United States Congress adopted ten amendments for ratification 
by the states When Virginia ratified the amendments on December 
16, 1791, the Bill of Rights finally became part of the United States 
Constitution. 

One needs only to compare the Virginia Declaration of Rights and 
the Constitution's first ten amendments to discern the effect of the 
one upon the other Taken from the Declaration are the first amend- 
ment rights of freedom of the press and free exercise of religion, the 
second amendment right to bear arm8: the fourth amendment pro. 
scription against unreasonable searches and seiruers, the fifth amend- 
ment rights of freedom from seif.incnmmation and of due process of 
law, the sixth amendment rights of speedy tnal by an impartial jury. 
of confrontation of witnesses. and of compulsory process: the seventh 
amendment right a f p r y  tna l  in civil cases; and the eighth amend- 
ment prohibitions against excessive bail and cruel and unmual pun- 
ishment 

Furthermore, I think it can be fairly stated that George Mason'a 
stubborn insietenee upon the inclusion of a bill of rights in the Con- 
stitution lyas a most important factor in the ultimate adoption of the 
first ten constitutional amendments. His adamant opposition to the 
Constitution without a bill of rights brought him severe criticism and 
even cost him election as a Fairfaax County delegate to the Virgima 
Convention. called to ratify the Constitution. It 1s almost unbelievable 
that he had to go to the Convention as a delegate, not from Farfax, 
but from Stafford County However. the Sincerity of his views and 
the persistence of his labors overcame all opposition and resulted in 
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the eventual exoneration of his position, t o  the great benefit of hi6 
countrymen and posterity 

The influence of the Virgmia Declaration of Rights did not end, 
however, with the American Constitution. In 1789, the same year 
that  the United States Congress adopted the first ten amendments 
far ratification by the states, the French Constituent Assembly con- 
sidered a declaration of rights proposed, quite appropriately, by the 
Marquis de LaFayette. On August 27, 1789, the Assembly adopted 
the proposed declaration, and it was accepted the following November 
by Louis XIV. 

An examination of the French declaration demonstrates the strong 
influence of its Virginia counterpart Indeed, the similarity between 
the principles stated in the two documents IS stnking A leading 
French Statesman of the time wrote: "The first declaration of rights 
that  1s entitled to be called such 18 that of Virginia [andl its author 
is entitled to the eternal gratitude of mankind." 

We can do no less today than give George Mason our complete 
gratitude. Through his dynamic pen and his tireless efforts, he helped 
gain and insure those blessings of liberty we now enjoy in greater 
measure than any people in history. 

With his Fairfax Resolves. he laid the groundwork for the building 
of a nation based an the principle of liberty and justice for all. In his 
Declaration of Rights, he made certain that "frequent Recurrence to 
fundamental Principles" would occur As we look in  retrospect upon 
what he contributed to the cause of independence, we can express 
grateful acknowledgement in words Masan himself once used m a 
different context: "we seem to have been treading upon enchanted 
ground " 

Thus, it IS no small wonder that Mason's statue stands in the Old 
House of Delegates located inside the Capital building in Richmond. 
The real wonder is that a similar memorial does not stand in the 
Capitol building in Washingtan. His commitment to give meaning to 
the words "liberty" and "freedom" left a legacy of both to generations 
unborn. 

B. JOHN MARSHALL 
Not a great deal is known about the relationship between George 

Masan and John Marshall. In a letter to his son John on July 12, 
1791, Mason sald Marshall was a "worthy" man and an ''intimate" 
friend. However, in a later letter to the son on July 5 ,  1792, Mason 
said Marshall was handling a case for him in the "high court of 
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Chancery" but he feared "it [was1 neglected by Marshall; who tho' a 
very worthy Man, 1s an indolent one." 

We do know that Mason and Marshall crossed paths in June 1788, 
as delegates to the Virginia Convention, called to ratify the Consti- 
tution. They also crossed swords a t  the Convention, with Mason. the 
elder statesman, apposing ratification and Marshall, the upcoming 
young lawyer and politician, favoring ratification. Mason would pass 
to his reward on an  autumn Sunday afternoon ~n 1792, well before 
Marshall became the great Chief Justice 

Most Amencans think of John Marshall only a8 ajudge. But before 
he assumed that role, he wa8 a loyal soldier ofthe Revolution, a skilled 
practitioner of the law, a successful diplomat, B respected legislator, 
and a distinguished Cabinet member The full story of his life IS 
fascinating. Listen to some of the details 

John Marshall was born a t  Midland in Fauquier County on Sep- 
tember 24, 1765, and he spent his childhood m Fauquier Then, when 
he was nineteen, the first shots of the Amencan Revolution were 
heard on the village green in Lexington, Masaachusetts. A few weeks 
later, a company of militiamen assembled in Fauquier County under 
Lieutenant John Marshall He instructed the men In the manual of 
arms and encouraged them to fallow him in joining the Minute Ba- 
tallion, which was about to be formed. 

Marshall's war expenences c a n e d  him from the Battle of Great 
Bridge, near Norfolk in Virgmia, to the Battles of Brandywine and 
Germantown, near Philadelphia, through the winter of 1777-18 m 
Valley Forge, to the Battle of Manmouth, New Jersey, on June 28, 
1778 Although he stayed in the Army another year as a Deputy 
Judge Advocate, he engaged in no further fighting. But one significant 
aspect of his war expenences stands out while at Valley Forge, he 
became part of George Washington's command group and actually 
Washington's protege, a fact that would affect the entire course of his 
hfe. 

Leaving the Army in late 1779, Marshall journeyed to Yorktown, 
where hia father was stationed There he met Polly Ambler, whose 
family lived next door to his father. She later would become his wife: 
but first, he set out to make his fortune He decided to study law and 
entered the College of William and Mary, where he came under the 
influence of George Wythe, A m e n d s  first and most outstanding pro- 
fessor of law. From Wythe, Marshall learned many of the basic prin- 
ciples he later put to use as Chief Justice of the United States 

Spending only B few months a t  William and Mary, Marshall re- 
turned to Fauqmer in the summer of 1780 and was admitted to the 
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practice of law an August 28. After the war ended, he moved to Rich- 
mond so, he said, he could practice in the state's superior courts It 
is just as likely, however, that the move was prompted by his desire 
to be near Polly Ambler, whose family had also moved to Richmond. 
He would wait until January 3, 1783, however, when Polly was still 
only sixteen, to make her his wife. 

Marshall soon became a successful member of the Richmond bar. 
Recognized as a lawyer's lawyer, he argued cases for other attorneys 
in the state's high courts. In addition, he represented prominent per- 
sons throughout the state, including George Washington and Thomas 
Jefferson. althoueh Jefferson would later become his bitter Dolitical 
enemy 

Marshall also entered polities He was elected to the House of Del. 
egates and was then chosen by the House to serve on the Privy Coun- 
cil, a powerful advisory body to the Governor He retired from the 
House I" 1785 to run for the office of Attorney General, but he was 
defeated. He was elected again to the Hause of Delegates and was 
instrumental in securing a favorable vote in the Hause for the con. 
vening of a special convention to consider the ratification of the Con. 
stitutian, which had been adopted in Philadelphia on September 17, 
1787. 

Marshall was elected as a delegate to the Virginia Convention. The 
Convention met an June 2,1788, and continued until June 25 Strong 
opposition, led by Patrick Henry, kept the question of ratification ~n 
doubt until the very end. Marshall was selected to debate Henry, B 

formidable task for anyone, but especially for one so young and in- 
experienced as Marshall His 8uccess was reflected in the favorable 
vote for ratification, and his role in the Convention placed him in the 
forefront of V r g m a  polities and brought him national prominence. 

Marshall did not seek another term in the House of Delegates a t  
the next election. His services, however, were continually sought after. 
He rejected offers of appointment from President George Washington 
to be United States Attorney for Virgmma, Attorney General of the 
United States, and Minister to France Waahington would leave the 
presidency without fulfilling a desire to place Marshall in high office. 

However reluctant he might have been t o  return to public serv~ce. 
Marshall could not long stay aloof After the French Revolution, re- 
lations between France and the United States deteriorated The ex. 
c e s ~ e s  of the French Revolution frightened even France's warmest 
American friends, and the fears heightened when France began at- 
tacking American ships. 
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John Adams, who was President by this time, sought desperately 
to avoid war with France and attempted to Settle matters through 
peaceful means. The political climate of this country made this effort 
extremely difficult. Fearful that the country would not approve of 
sending anyone as Minister to France, President Adams selected three 
persons, Charles Cotesworth Pinckney, Elbndge Guerry, and John 
Marshall, "to be jointly and severally envoys extraordinary and Min- 
isters Plenipotentiary to the French Republic " Although inclined a t  
first to reject the appointment, Marshall finally accepted 

The three envoys would spend many frustrating, humiliatmg, and 
tiring months m France, ultimately becoming enmeshed in the In- 
famous "XYZ Affair." But war with France was averted and, impor- 
tant to this discussion, John Marshall, much to hi8 o w  surprise. 
returned home a natmnal hero 

Marshall returned to Richmond determined to resume his law prae. 
rice and a normal life with his family. Soon, however, he was ap- 
proached to run for Congress. He refused. George Washington, m x -  
LOUS to nee Marshall m Congress, summoned him to Mount Vernon. 
En route, Marshall tore his only pair of trousers and had to borrow 
a pair from his host. He a t  first refused Washington's urging to run 
for Congress, but finally gave in when his former Commander-in- 
Chief appealed to his sense of duty. 

Marshall was elected and took his seat in the House of Represen- 
tatives onDecember2,1799 Hequickly became aleaderm theHouse. 
One of his fiaor speeches was deaenbed as ''a perfect model of argu- 
mentative eloquence" and as one which "deserves to be ranked among 
the most dignified displays of human intellect ' I  

Shortly before Congress adjourned in May 1800, Marshall stopped 
by the War Department to mquire about a matter for a constituent 
He detected a coldness in the Secretary of War, whom he considered 
a good friend Much to Marshall's consternation, he learned from a 
clerk that  President Adams had on May 7 nominated him to replace 
the incumbent Secretary of War Marshall asked A d a m  to withdraw 
the nomination, but the Preaident refuused. and the Senate confirmed 
Marshall on May 9 Then, three days later. the Secretary of State 
resigned. and Adams nominated Marshall for that powtion The Sen- 
ate confirmed Marshall on Yay 13, and he willingly accepted this 
appointment, considering himself fit for the position. He took office 
a t  an annual salary of 55.000, with a staff of nine preaons, comprising 
the entire Department of State 

Marshall served as Secretary of State for ten months until John 
Adams left the presidency following his defeat for reelection During 
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his tenure, Marshall initiated a policy later t o  be enunciated in the 
Monroe Doctrine, telling foreign nations: "Don't bother us, and we 
won't bother you '' 

Before Adams left office. he had one last important appointment to 
make Oliver Ellsworth had been serving Chief Justice of the United 
States, but he fell ill and resigned in December 1800 A d a m  offered 
the post to John Jay, who had been the first Chief Justice but who 
had resigned to become Governor of New York When Jay refused 
reappointment to the Court, Adams asked Marshall to recommend 
someone. Marshall said he had no suggestion other than one Adams 
had rejected previously. A d a m  then said t o  Marshall, "I believe I 
must nominate you." A d a m  made the nomination, the Senate unan- 
imously confirmed Marshall on January 21, 1801, and he took his 
seat on February 4, 1801 

Thus began a brilliant judicial career unsurpassed in the history 
of American junsprudence. During his career, Marshall took a doc. 
ument whieh Alexander Hamilton haddesenbed as"afrai1andworth- 
less fabric", transformed it into a living, continuing Constitution of 
fundamental law, and adapted it "to the various crises of human 
affairs." He took a court which had been "an abiect of derision, even 
contempt" and converted It into an equal partner m the tripartite 
arrangement so basic to our system of government. He took a federal 
pdicmry, which politicians had sought to make a subservient hand- 
maiden of the other branches of government, and gave it  the freedom 
and independence vitally essential to its existence. 

All this Marshall accomplished with a deep sense of humility, an 
abiding am of modesty, and a noble character exceptional for its un. 
pretentious simplicity To these great attributes were added a superb 
intellect and a superior power of reasoning. Even more, Marshall was 
a prodigious worker, often turning out a greater number of opinions 
than all his associates combined. Without aid of legal precedent, but 
passmnately motivated by a desire to see the new Constitution work 
and the infant nation survive, Marshall became the "expounder of 
the Constitution" and the father of American constitutional law. 

With the facility of his fertile mind and the clanty of his bold pen, 
in  one major opinion after another, Marshall established the Cansti- 
tution as the supreme law ofthe land and his Court as the final arbiter 
ofthat law. Early on, he postulated that  America hadfoundedanation 
of laws and not ofmen, and he exalted the Constitution to the pinnacle 
of authority as the ultimate rule governing human affairs. 

Above all else, Marshall believed the judiciary should be free and 
independent In a letter to one of hie associates, Justice Guerry, in 
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1821, he wmte "[tlhat in a free country wlth a written Condtitutmn 
any intelligent man would wish a dependent judiciary. .  would as- 
tomsh me. if I had not learnt from observation that with many men 
the Judgment is completely controlled by the paasions " 

And in the very last opmon he wrote, he made a final observation 
about the independence of the Judicmry. He said. "In the excitement 
produced by ardent controversy. gentlemen view the Same object 
through such a different media that minds not infrequently receive 
therefrom precisely opposite impressions The Court. however, must 
see with its own eyes. and e x e m s e  its own Judgment. guided by Its 
O W "  reason.'' 

In his long career as Chief Justice of the United States-spanning 
34 y e a r s d o h n  Marshall always strove for excellence; he ever sought 
to  promote respect for law and the courts: and he contmuousl>- en- 
deavored to advance the concept of human dignity Hm ideal of gor- 
ernment was noble, almost reverent. He once said that the "pnnaples 
of goad government are a strict observance of JUStlCe and good 
faith, and a steady adherence to virtue I' 

Marshall hoped upon his retirement to return to Fauquier, the 
county of his brith. Plans were made to build an addition on the home 
a i  one of his sons for his use But his hopes would not be fulfilled. 
One Sunday afternoon in June 1835, while walking from his Rich- 
mond home to viut Polly's grave in Shockhoe Cemetery. he collapsed 
from exhaustion He was carried to Philadelphia for treatment and 
died there on July 6 .  1835 

To gauge the extent ofJohn Marshall's legacy, one need only guess 
what this country would have become without him That ne are a 
n a t m  governed by a rule of law because he lived. there can be no 
doubt Oliver Wendell Holmes said that '%If American law were to 
be represented by a single figure, sceptic and worshipper alike would 
agree without dispute that the figure could be but one alone, and that 
one John Marshall 'I 

And I suggest to you that if history ever records the names of those 
most responsible for the long-term survwal of the Constitution. the 
names of George Mason and John Marshall surely would be a t  or 
near the top of the list. 
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THE DISPOSITION OF THE CURRENT 

STOCKPILE OF CHEMICAL MUNITIONS 
AND AGENTS 

by Major Lawrence E Rouse* 

I. INTRODUCTION 
Today the United States faces the difficult and necessary task of 

disposing of a broad array of chemical agents and weapons that were 
developed for military purposes over a period of more than half a 
century. The effort required to  successfully complete this task without 
causing harm to individuals or the enwronment is extensive. The coat 
will be measured m billions of dollars and the time involved will be 
measured m years. A myriad of legal and regulatory requirement8 
administered by a variety of governmental agencies and entities will 
need t o  be met. The accomplishment of this mission is a major chal- 
lenge facing the United States Army 

11. THE U S .  CHEMICAL STOCKPILE 
The United States maintains a large stockpile of chemical muni- 

tions and agents m several locations within this country and overseas 
The stockpile contains agents which are far more lethal than the 
chemical released in Bhopal, Inha, in 1984 causing about 2,000 deaths.’ 
Due to age, uncertain toxicity, and design unsmtabllity, much ofthis 
current stockpile LS a military liability rather than an asset.2 The 
United States chemical stockpile provides only a marginal deterent 
capability a t  the present time! The U.S. Army Toxic and Hazardous 
Materials Agency IUSATHAMA) repons that the retaliatory eapa- 
bility of the current stockpile is 10% useful, 18% of limited use, 11% 

. .  
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of no use and 61% not in useful form? The stockpile LS monitored and 
inspected a t  regular intervals and the significant majority IS stared 
in covered igloos During the extensive storage of this material there 
have been no serious incidents or accidents The annual storage costs 
for the maintenance and security of the current chemical stockpile 
amount to approximately $63.8 million 

The agents maintained in this stockpile all are a t  least 20 years 
old, because there has been no manufacturing ofthese chemicals since 
1968, and some are more than 40 years old Many are obsolete or 
unservmable, and there have been incidents of leakage from Some 
of the stored munitions By tonnage of agent, the stockpile 1s dis- 
tributed as follows: Tooele Army Depot, Utah (TEADl-42.3%; Pine 
Bluff Arsenal, Arkansas (PBA)-12%; Umatilla Depot Activity. Or. 
egan (UMDA)-ll.G%, Pueblo Depot Activity, Colorado [PUDAJ- 
9.9% Anniston A m y  Depot, Alabama (ANAD)--7.1%; outside the 
Continental United States (Johnston Atoll in the Pacific Ocean and 
within the Federal Republic of Germany)-6.6%, Aberdeen Proving 
Ground, Maryland (APG)-E%,; Newport Army Ammunition Plant, 
Indiana (NAAPj-3 6%; Lexmgon-Blue Grass Army Depot. Ken- 
tucky (LBAD)-l 64.9 

The munitions in the stockpile conmat of a broad range of rockets, 
bombs, mines and projectiles. These include 4 2 inch mortar projec- 
tiles containing mustard agent, 105 millimeter artillery projectiles 
containing mustard and nerve agent GB, 155 millimeter artillery 
projectiles containing mustard and nerve agents GB and VX, 8 inch 
artillery projectiles containing nerve agents GB and VX, the M23 
land mine containing nerve agent VX, M55 116 millimeter rockets 
containing nerve agents GB, and VX, bombs of 500, 600 and 780 
pounds containing nerve agent GB, and aerial sprag tanks containing 

Many of these munitions are obsolete or of no military utility The 
M55 rocket presents the most significant problem It was developed 
in the 1950's, produced between 1961 and 1965, and declared obsolete 

nerve agent VX 10 
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in 1981.“ The present stockpile includes 369,000 rockets with nerve 
agent GB and 109,000 rockets with nerve agent VX.” The National 
Academy of Sciences recommended in 1984 that the first priority be 
given to the disposal of this munition The spray tanks are designed 
for the F-4 and older aircraft which are b a n g  phased out, and they 
can only be used by flying a slow, straight c o u m  over the target a t  
low level, tactics which make battlefield survival unlikely.“ The pro- 
jectiles for the 4.2 inch mortar, 105 millimeter artillery, 155 milli. 
meter artillery and 8 inch artillery *re of limited utility due to their 
short range and the phasing out of much of the artillery capable of 
delivering the mortar and 105 millimeter projectiles With the ex- 
ception of M55 rockets, there have been few leaks from munitions 
and containers.’6 Leakage from artillery rounds has been only at  a 
rate of approximately six projectiles per 100,000 in the s t~ckpi le . ‘~ 
The frequency of leakage has not substantially increased In recent 
years.18 

A .  CHEMICAL AGENTS IN THE STOCKPILE 
The U.S. chemical stockpile contains two basic types of chemical 

agents, nerve and mustard. It contains a nonlethal hallucinogenic 
known as BZ, which 1s being disposed of under a separate program 
not discussed in this paper. 

The nerve agents in the U S  stockpile are known as GA (Tabun), 
GB (Sarin), and VX. All directly affect the nervous System and are 
highly toxic in liquid and vapor forms. They can be absorbed through 
the skin or Inhaled.” The physical effects on those exposed t o  suffi- 
cient levels of these agents include pinpoint pupils, increased sali- 
vation, abnormal tearing of the eyes, involuntary urination and dim- 
rhea, convulsions, and respiratory collapse resulting in death.*‘ 

There are four mustard agents in the U.S chemical stockpile. These 
are known 88 H, HD, HT and L (Lewisite). They are all persistent 
agents whose liquid and vapor came inflammation They are only 

“US A m y  Material System8 Analysis Activity, Independent Evaluation 
Assessment of Raeket. 115 mm Chemical Agent (GB or VX), M55, 1 U 9 8 5 )  [here. 
inafter M5b Roeket Study1 

“ I d  at 46 
“National Research Couneil. supm note 5 .  at 62 
“Cornmla8mn, supm note 1 at 23 
’nld at  21-22 
“Salmnal Research Council. aupm note 5, at 41 

Ls6aflonal Researeh Cauncd, suppa note 5 at 41 

“Katlonal Research Council 8upm note 5. at 152-53 
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moderately volatile. Lewisite causes harsher and more immediate 
damage than the H agents. All, but especially Lewisite, may cause 
tempoiary OT permanent blindness and skin burns 

It 1s important to consider that all the available data on the health 
effects of chemical agents 18 uncertain It 18 not feasible to test the 
lethality of these agents on various human beings and develop dif- 
fering human susceptibilities that may exist based on age, preexisting 
disease, weight, inhalation rates, or other facton?' Ad&tmnally, these 
agents are twenty to forty years old, have been stared in various 
containers under differing conditions, and may have developed greater 
or lesser toxicity during the storage period. At present it appears that 
the chronic effects of exposure to H, HD, HT or L may be a predis- 
position to cancer, while there appears to be no likely chronic effects 
from amall exposures to GA, GB OT VX 23 It also appears that mustard 
probably has very little chronic toxicity a t  low dose?' 

B. THE EXCEPTIONAL CONCERNS 
INVOLVED WITH THE MS5 ROCKET 

As noted earlier, the M55 rockets present special disposal problems. 
They are the most dangerous items in the stockpile. They contain GB 
or VX, and they have fuzes, bursterchargers, and propellants in place. 
These rockets also are the source of the greatest number of leaking 

In 1985, the Army reviewed the rocket stocks and de- 
veloped significant data concerning their current condition s6 The VX 
filled rackets had not developed the leaking problems that occurred 
in the GB filled rackets 27 While GB, in general, reacts with the 
aluminum warhead of the racket and corrades the metal, the rate 
this occurs vanes with the type of GB in the rocket. Four type8 of 
GB were placed in M55 rockets. These are PRO (preroundaut). 
RO.RS (Roundout-Restabiliied), PRO-RS (Preroundout-Restabillzed) 
and RDRS (RedistiIled.RestabiIlzed). PRO GB is in approximately 
330,000 rockets, which the study found developed 203 leakers, or 

. .  
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0 06% RO-RS GB LS in 10,000 rockets, which developed 476 leakers, 
or 4 .84 PRO-RS GB 18 in 16,000 rockets, which developed 96 leakers, 
or 0.64'0 RD-RS GB 1s in 14,000 rockets, which developed 7 1  leakers, 
or 0.65'0. These different types of GB agent are distributed among 
the different storage locations so not all the most serious leakers are 
in  a single place.28 

The leakage that  OCCUIS in  these rockets may be internal or exter. 
nal. External leakage normally is discovered by examination at  the 
storage site, while internal leakage can only be discovered by dis- 
assembly. Internal leakage was estimated at 1-3% of the stockpile, 
but the limited sampling conducted makes this figure uncertain. In- 
ternal leakage can be a SeTiou safety hazaard, because the potential 
far the production of metal salts that can react with the explosive or 
energetic components increases as the GB eontinnes to react with the 
metals. The tests md~cated, however, that it  was not likely that enough 
salts were produced to cause such a reaction. A further danger exists 
if the GB migrates into the fuze cavity: this could weaken the fuze 
spring's metal, causing the fuze to arm dunng normal handling. Once 
the fuze 1s armed, a sufficient impact could c a u e  detonation. While 
the likelihood of such an event 1s very small, the degradation process 
is time dependentZ8 

The rocket containers do not contain the chemical agents m the 
event of leakage When a leaking rocket is discovered it 1s sealed 
m a heavy steel container until de~troyed.~ '  Because the planned 
disposition program considers movement of the rockets to locations 
away from mme of their current storage sites, planners must consider 
the rockets' susceptibility to developing leaks dunng handling The 
1985 study estimated that as many 8s 1.6'0 of the rockets could de- 
velop external leaks due to handling. Three of the 349 handled dunng 
the testing program did develop leaks 32 

A further difficulty with the M55 rocket involves its propellant. 
This propellant contains a stabilizer to prevent autaigmtmn. The 
stabilizer slowly degrades over the years, because it continually acts 
to absorb internal propellant emissions. The original standard set for 
stabilizer content was 1.79, with allowances for it to  go as low as 
1.4%. It 18 considered unsafe when it reaches 0.2% The propellant 
stabilizer degradation appears to be accelerated by high tempera- 
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tures. and the greatest degradation has been found in the Johnston 
Atoll (JA) lota Current stabilizer levels are believed still safe, how- 
ever, with lower limits a t  JA  and PBA; all are above 1.4R?3 

The M55 rocket 18 such a special concern, because the detonation 
of a single racket could set off all the rockets stared within an ~ g l o o . ~ ~  
The probability of such a catastrophic event is considered to be be- 
tween l in lOmillian(0.1 x 10-9and  l . l i nami l l i on (1  l x 10-61,35 
but the accuracy of these estimates is extremely rough The study of 
the M55 rockets reached the conclusion that the worst case estimate 
of the remaining storage life of the stocks is approximately 26 years 
for the fastest deteriorating The need to diapose of these 
munitions within a specific time frame adds B degree of urgency to 
the entire stockpile disposal planning process 

C.  STORAGE SITES 
The chemical stockpile 18 divided among eight storage Sites within 

the continental United States and two locations  oversea^ The disposal 
of the munitions located within the Federal Republic of Germany 1s 

subject to negotiation between governments and IS outside the scope 
of the Army's disposal planning. The Department of State will ne- 
gotiate on behalf of the United States, and the Army will implement 
the final agreement reached by the two countries. The other nine 
storage sites are widely separated and represent varying concerns in 
developing a disposal program. 

Tooele Army Depot, Utah, 1s approximately thirty miles southwest 
of Salt Lake City. It 18 located in a remote area and includes by far 
the largest portion afthe stockpile. There are about 1,000 inhabitants 
of small towns and ranches within three to seven mile8 The City of 
Tooele has approximately 10,000 inhabitant8 and is eighteen miles 
away The Army's test disposal facility 1s located a t  Tooele '' Toode 
stocks a wide variety of chemical agents and munhons.  It has H in 
projectiles and ton containers; HD in projectiles, cartridges (assem. 
bled projectiles ready for firing) and ton containers, HT in canridges 
and projectiles, GB in cartridges, projectiles, rockets, bombs, and ton 
containers; GA in tan containers, VX in projectiles, rockets. mines. 
spray tanks and ton containem; and L in ton contamers A recent 
survey indicated that emergency response planning needs to be en- 

" ' id  B L  7-11 
"Uafional Research Cauncil. supra note 5 at  39 
'5YSS Rocker Study ~ u p i a  note 11. 81 4 1  
,'Id at 12 
~.Natlonal Research Council, supra note 5 .  PI 161 
'.CSDP General Infarmarion ~ u p r a  note 4, a t  37-39 
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hanced to improve the capability to respond to situations extending 
off the installation. The installation's ability to respond to on-site 
incidents is goad 

Pine Bluff Arsenal, Arkansas, LS located approximately thirty miles 
southeast of Little Rock. The installation is bordered closely by the 
cities of Pine Bluff and Whitehall. PBA &ores HD in cartridges and 
ton containers; HT Ln ton containers; GB in rockets and ton con- 
tainers; VX in rockets and mines; and BZ The Army is constructing 
a facility to dispose of BZ at  PBA. The United States Environmental 
Protection Agency (EPA) has issued a permit for the Army to con- 
struct a hazardous waste landfill, also approved by the State of Ar- 
kansas. at  PBA 'O The 1987 assessment af emergency preparedness 
a t  PBA indicated that the organization was good, but there was a 
need for more coordination and planning between base and off-site 

Umatilla Depot Activity, Oregon, is located in a relatively isolated 
area. The small cities of Umatilla, with population of about 3,000, 
and Hermiston, with population of about 10,000, are located within 
seven miles. UMDA stores HD in ton containers; GB in projectiles, 
rockets, bombs and tan containers; and VX in projectiles, rockets, 
mines, spray tanks and tan containers.'* The 1987 review of emer- 
gency response preparedness indicated good organization and coop- 
eration 

Pueblo Army Depot Activity, Colorado, LS located near the city of 
Pueblo. with a population of approximately 100,000. PUDA stares 
only HD in cartridges (a fully assembled round of anillery or mortar 
ammunition) and projectiles, and HT in cartridges Since only these 
agents are stored there, there LS sigmficantly less risk ta workers and 
inhabitants because ofthe much smaller areas that H agents disperse 
across. The 1987 review of emergency preparedness indicated that I t  
wa8 generally goad but reflected a need for communications Improve- 
ments between the installation and civilian ~amrnunities.'~ 

agenmes." 

supm note 5 at 169 
*>Emergeney Response Concept Plan. avpm note 39. at A8-10 
"CSDP, Genaral Information, mpm note 4, sf 40.41. National Research Cauncil 

liEmsrgency Respanbe Concept Plan, supm note 39. at A7-8 
**CSDP. General Infornabon s u p m  note 1. sf 35-36. National Research Cauncd. 

"Emergency Response Concept Plan, supra note 39, 81 A3-2 

supra note 5. 81 163 

SUP'" note 5, at 171 
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Anniston Army Depot. Alabama, is located near the city of Annis- 
ton, with a population of about 30,000. A N A D  store8 HD and HT in 
cartridges, projectiles, and ton containers: GB m cartridges, projec- 
tiles. rockets, mines, and ton containers; and VX in projectiles. rock- 
ets, mines, and ton containers 46 The 1987 review of emergency pre. 
paredness for A N A D  and surrounding communities indicated that 
quality personnel and organizations existed on- and off-site, m t h  
some need for further coardinat~on.~' 

Johnston Atoll 1s by far the most remote location among the storage 
mea  It 1s located about 800 miles southwest of Hawaii JA consists 
of four small islands, the largest of which 1s Johnston Island, about 
625 acres. where the chemical munitions are stored. This island 18 
abaut two miles long and one-half mile wide and of an average ele. 
vation of only SIX feet above sea level Most of the island was created 
by dredge and fill operations There 18 no evidence that It was ever 
inhabited pnor to Its discovery in 1796 It LS now an unincorporated 
terntory of the United States. and President Coolidge designated it 
a Federal Wildlife Refuge in 1926 The Department of Defense ex- 
ercisesjurisdiction subpct to its continued use as a R e f ~ g e . ' ~  JA has 
almost no animals other than seabirds Same other ammals. such as 
dogs, cats, rabbits and small lizards, have been introduced by humans 
over the years Personnel assigned to JA are no longer allowed to 
bnng pets there in order to protect the seabird population." The Army 
moved the chemical stockpile from Okinawa to JA in 1971 The initial 
plan was for these stocks to be relocated to U M D A ,  but Congress 
prevented this with Section 1306, Public Lan 91-672 '"The J.4 stock- 
pile consists af H and HD in projectiles; HD in ton containers; GB in 
rockets, prqectiles, bombs, and ton containers, and VX in rockets, 
mmes, projectiles. and tan ~on tamers .~ ' JA  is the first facility within 
which disposal operations are scheduled to begin The disposal of the 
JA stockpile IS more urgent, because the limited storage facilities a t  
JA do not provide adequate protection from the corrosive salt air 
environment, there LS a high percentage of unserviceable munitions. 
and there I S  apossibtlity ofhazard from severe weather " The planned 
disposal operations at  JA will be discussed later in this article 

'LCSDP. General Information. 8 w m  note 4. at 28. Ilauonal Rerearch Council S Y P ~  
note 5 ,  at  167 

"Emergency Response Concept Plan supra note 39 at  A6-12-A6-13 
S Army Corps o i  Engineers. Pacific Ocean Dwmon. Johnston Atoll Chemical 

Disposal System IJACADS). Final EIS 15-16. 32, 37-38 t1963)Iheremafter JA FElSl 
'Old s l  47 51-62 
"'Id ai 13 
" I d  at E - l  
.'Id at 13-14 
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Aberdeen Proving Ground, Maryland, stores chemical agents at the 
Edgewoad Area, about fifteen miles northeast of Baltimore. The lo- 
cation is not immediately adjacent to any densely populated a r e q  
but several small communities of population under 10,000 are within 
three miles of the installation APG pnmanly stores HD in ton con- 
tainers, but also maintains small stocks of other agents for research 
p~rposes . ' ~  The Headquarters of the U S. Army Toxic and Hazardous 
Materials Agency (USATHAMA) 1s also located a t  the Edgewoad 
Area. USATHAMA IS the responsible agency for the entire disposal 
program The 1987 rewew of emergency response capability indicated 
B good relationship between on- and off-site agencies, but a limited 
public warning ~apab i l i t y .~ '  As will be discussed later, the level of 
local apposition to any on-site disposal plan has been moderate and 
the waterfront location raises the possibility of water transport of the 
agent out of the facility. 

Newport Army Ammunition Plant, Indiana, IS operated by Um- 
royal under government contract and maintains VX production fa- 
cilities in standby readiness. The surrounding area 1s sparsely pop- 
ulated with a few small towns nearby. NAAP stores only VX in ton 

The small population and standby status of the facility 
limits Its emergency response capability 

Lexmgton-Blue Grass Army Depot, Kentucky, presents a more 1"- 

tneate problem than that posed by any other storage site It 1s located 
in a more densely populated area than other facilities, though not 
significantly so. I t  is three miles from Richmond. Kentucky, with a 
papulation of 34,000 LBAD has the amallest percentage of the total 
stockpile, about 1.65, and opponents to any m - m e  disposal facility 
have cited that factor, along with the relatively denser population, 
in support oftheir position The stockpile a t  LBAD, however, 1s vaned 
and presents greater disposal problems than others, such as APG or 
NAAP. LBAD stacks H in projectiles and ton containers; GB in pra- 
jectiles, rockets, and ton containers: and VX in projectiles, rockets, 
and tan containers j6 Also requiring consideration 1s the presence 
nearby of three schools, a 17,000.student university and a small cal- 
lege, which may add many daytime residents to the general area near 

"CSDP, General Inforrnafmn. ~ u p r o  note 4 ,  at 25-26. National Research Council 

"Emergency Response Concept Plan, supra note 39. at Ai-11 
"CSDP General Informanon, aupm note 4, at 31-32 Safionsl Research Councd, 

"CSDP. General Inforrnauon. m p i u  note 4 at 29-30. Safmnal Research C a u m d  

supm note 5 ,  a t  155 

supra note E,  at 1% 

supra "ate 5.  a t  161 
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the mstallatmn The review of emergency response capability can. 
ducted in 1987 indicated a need to improve communications, civilian 
organization, and Madison County, the primary local JU- 
risdietmn, has limited hospital and ambulance capability that could 
be overwhelmed by as few as ten simultaneous major emergency 
c a ~ e 8 . ' ~  This area has a significant and well-organized opposition to 
any disposal plans that involve on.site disposal. 

111. PRIMARY LEGAL GUIDELINES FOR 
DISPOSAL 

A.  CONGRESSIONAL MANDATES I N  
DISPOSAL OF CHEMICAL MUNITIONS 

The United States Congress has established gu~delmes and restnc- 
tions for the Army to follow in developing a program to dispose of 
chemwal agents and munitions in the current Inventory. Begmmng 
with the Appropriation Acts of 1969 and 1970," Congress has focused 
significantly more attention on the problems presented by chemical 
agents and munitions 

The Appropriation Act of 1969 prohibited the use of appropriated 
funds for the transportation of lethal chemical agents to or from any 
military installation m the United States or open air testing of agents 
within the United States. Congress prohibited dispasal of agents withm 
the United States in the Appropriation Act of 1970 Congress man- 
dated a particular procedure for the Department of Defense to trans- 
port, test. or dispose of these agents. The Secretary must determine 
that the action 18 necessary in the interests of national security. and 
must coordinate with the Secretary of Health and Human Services 
(HHS), who may direct the Surgeon General or other officials to re. 
view the planned action from a public health and safety 
The Secretary of Defense must adopt any precautionary measures 
that HSS recommends unlesa the Secretary finds that such recorn. 
mendation would prevent the proposed action and obtains an exemp- 
tion fmm the President b a e d  upon "overriding considerations of na- 
tional security " The President must report such a determination to 

3'Chemlcal Stockpde Disposal Program, 1986 Heannga Befare Suhcomm an In- 
veitigationi of the House Camm on Armed Senicer.  99th Cong 2d Seis 119861 
,Statement ofDr WilliarnH Mitchell. Secretar?-TreaiureroiMadiion CountvMedlcsl 
Society, [hereinafter Subcammirtee Heanngrl 

'.Emergency Response Concept Plan. supra note 39 at  41-2-A1-3. AI-10 
slSuhcornmitree Heanngn, ~upro note 67 #Statement af Dr William H Mitchell 
O0U S Army Toxic and Hazardous Materiali Agency. Chemical Stockpile Concept 

" 5 0  US C 3 1512811 1512128 (1982 
Plan B-3 119681 [hereinafter Concept Plan1 
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the President of the Senate and the Speaker of the House of Repre. 
sentatives.61 In any event, the Secretary of Defense must also notify 
the President of the Senate and Speaker of the House of Represen- 
tatives, and in the event of transportation of chemical agents, the 
Governor of any state through which the agents are to be transported, 
of the fact that transportation, testing OF disposal will take place.B3 
In the event of transportation, the agent must first be detoxified, if 
practicable, before being transported to or from a military installation 
for disposal!' The Presidential exemption that the statute provides 
for also applies to this requirement. The statute does authorize the 
transportation and disposal of research quantities of agents or, when 
necessary In emergency situations, to protect the health or safety of 
any This provision ia necessary to allow the testing of dis- 
posal technologies and destruction of dangerous munitions, such as 
leaking M55 rockets. As noted earlier, Congress specifically acted to 
prohibit the return Of chemical stockpiles on Okinawa to the Umted 
States in 1971,88 resulting in their storage at  Johnston Atoll. 

The 1969 and 1970 Appropriation Acts also specifically prohibited 
the disposal of chemical munitions in international waters, a practice 
that  the United States used until that time, unless the Secretary af 
State determined such disposal did not violate international law.B7 
The effect of these Congressional mandates was to initiate serious 
research and development activity in the area of creating a disposal 
technology that safely and completely destroyed the agents. Thia has 
been a major program of USATHAMA for over fifteen years. 

In the last few years, the national debate over the development of 
binary munitions has affected the disposal program. The current 
stockpile consists of unitary munitions, which meam the agents withm 
the munitions are complete chemical compounds and highly toxic. 
Recent research and development m the chemical warfare field has 
been directed at  binary munitions, which would contain separate 
chambers, each filled with separate nontoxic chemicals that would 
mix during the fiight to target to form a toxic substance. Such mu- 
nitions would be easier to stare, handle and transport, The cantro- 
versial binary chemical munitions procurement authority contained 
in the 1984 DOD Authorization Act directly ties binary chemical 
munitions production to disposal of the current unitary chemical 
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stockpile, requiring a one-for-one replacement by allowing DOD to 
produce a binary munition only If DOD makes a unitary mumtian 
permanently useless While this requirement may provide incentive 
to dispose of the current stockpile to repiace It with equivalent num- 
bers of binary munitions. Lt also may unnecessarily delay the binary 
program while the unitary disposal program faces legal challenges 
From a military preparedness standpoint, this could result in the 
inability of the United States to produce usable chemical munitions, 
because DOD cannot destroy unserviceable stocks due to litigation 
or other factors. This requirement may also provide an mcentive to 
assemble new, unitary munitions which DOD could then "trade" for 
the construction of an equal number of binary munitions 

Dunng the years of U.S restraint in production of chemical weap- 
ons, since 1969, there has been an enormous Soviet effort to develop 
a significant chemical warfare capability, with conservative estimates 
rating the Soviet stockpile several times as large BS the current use- 
able U S .  A further deterioration in the retaliatory ca- 
pability of the United States will reduce the deterrent effect of the 
U S  chemical stockpile. 

With the 1986 DOD Authorization Act," Congress became signif- 
icantly more involved in the development of a disposal program for 
chemical munitions by directing the Secretary of Defense to carry out 
the disposal of the existing stockpile by September 30, 1994 The 
statute provides for two exceptions. first, the date may be altered to 
conform to that in any treaty that the United States might ratify 
banning the possession of chemical agents and munitions; second, in 
the event of war, of national emergency as declared by the President 
or Congress, or Ln the event the Secretary of Defense determines that 
there has been a significant delay in the requisition ofrequired binary 
munitions. the Secretary may defer the destructmn of not more than 
ten percent of the current stockpile" 

Congress gave specific directions to DOD for carrying out this man- 
dated disposal program The program must provide for the maximum 
protection of the environment, the general pubiic, and the personnel 
involved in the ~pe ra t ions . ' ~  DOD must construct the fachtles to 
accomplish the destruction of these agents and munitions solely for 
that purpose. DOD may not use these facilities for any other purpose, 
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and It must clean, dismantle, and dispose of the facilities according 
to applicable laws and regulations after eompletlon of the disposal 
 operation^.^' 

Congress directed the Secretary of Defense to consult with the Sec- 
retary of HHS and the Administrator of EPA on developing a plan 
for this disposal action, with the requirement that the plan evaluate 
an - s~ te  destruction, the use of regional destruction centers, and the 
use af a national destruction center." Congress required DOD to 
submit the plan by March 15, 1986, containing provisions for mam- 
tenance of permanent records and descriptions of the methods, facil- 
ities, schedules, and management organization Involved.'s Congress 
also directed the development of a management organization within 
the Department of the Army (DA) under direction of a general officer 
to carry out this program." The Army established the Office of the 
Program Manager far Chemical Demilitanzatmn under direction of 
a brigardier general in response to this provision DOD submitted 
the mandated plan to Congress on March 16, 1986. 

The disposal plan and subsequent Draft Programmatic Enviran- 
mental Impact Statement revealed both public concern and concern 
within the federal government that the 1994 disposal deadline was 
causing inadequate consideration of health and safety. Congress re- 
sponded m the 1987 DOD Authorization Act'& by directing DOD to 
report on alternative approaches to the destruction of the chemical 
stockpile, optimizing safety and coat-effectiveness, without the con. 
straints of the 1994 deadline. DOD submitted a supplement to the 
1986 plan in March 1987.7' Efforts are underway to place further 
requirements on DOD, including selection of either on-site, regional, 
or national disposal centers by February 1, 1988, and full-scale op- 
erational verification of the selected technology with the maximum 
protection for public health and the environment.Bo Congressman Larry 
Hopkms, whose district includes LBAD with the most seriou~ oppo- 
sition to an-site destruction, is leading these efforts. While It remains 
to be seen whether the 1988 DOD Authorization Act will contain new 
requirements far DOD concerning the disposal of the chemical stock. 
pile, recent history indicates it is likely that Congress will give DOD 
new directions, probably requiring maximum protection for public 

'l50 U S C $ 3  152llc1llIlB1, 1521(cir21 (Supp 111 19851 
T150 U S  C 3 15211d) ISupp 111 1985i 
-'50 U S  C 5 1521(d) ISupp 111 1986, 
'.50 US C 5 1521(el (Svpp 111 1985i 
"ActafNov 14. 1986, 3 154. Pub L So 99-661. 100 Stat 3816 819861 
"U S Army Program ManagerfarChemicalMunilions Chemicsl Stockpile Dibpoial 

mH R 1743, 100th Cang , 1st Sesa 11987) 
Plan Supplement 11987) [hereinafter CSDP Supplement1 
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health and the environment, and possibly requiring full operational 
venfication. 

B. PROCEDURES UNDER THE NATI0,VAL 
EWIRONMENTAL POLICY ACT 

The development of a program to dispose of the chemical agent 
stockpile must take place within the parameters of the National En- 
vironmental Policy Act (KEPA).81 XEPA established the general en- 
vironmental policy of the United States and created the requirement 
for federal agencies to include in major federal actions sigmficantly 
affecting the quality of the human envwonment a detailed statement 
concerning the environmental impact of the proposed action This 
statement will also include any adverse environmental effects that 
cannot be avoided with the proposed action. alternatives to the pro. 
posed action, the relationship between short-term uses of the envi- 
ronment and the maintenance and enhancement of long-term pro- 
ductivity, and any irreversible and irretrievable commitments of 
resources that would result from the proposed In developing 
this statement, the agency concerned must consult with and obtain 
comments from other federal agencies having jurisdiction by law or 
special expertise, and make the statement and comments available 
for public review Th18 Environmental Impact Statement IEISI has 
developed into an extremely important document for federal agencies 
that take actions affecting the environment. The military semces do 
not have the same experience in preparing these EIS's as some other 
federal agencies, such as the Department of Transportation and the 
Department of the Interior, because military actions often affect very 
limited environments within the boundaries of mstallatmns, exclu- 
sively under military control, and are neither major nor significantly 
affect the human environment. 

h I P A  also established the Council on Environmental Quality 1CEQi 
within the Executive Office of the President. and CEQ ~ e r v e ~  as the 
President's principal advisory body on envronmental matters 84 CEQ 
has added significant detail to NEPAs EIS requirements by publish- 
ing regulations providing guidance to federal agencies concermng the 
E1S p roees~ .~ '  These regulations have been important m forming the 
Army's approach to the enviromental review process USATHAMA, 
within DA, IS the lead agency for the preparation ofthe envmnmental 

"Pub L No 91 190 83Sfar 152 ,1970, 
.'42 L! S C P 1332(c. 19828 
X'Id 
1'42 C S C b 4342 1982. 
' s I O C F R  t i  1500-150681986r 
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documentation for the disposal of the chemical stockpile Both HHS 
and EPA have been designated cooperating agencies for the chemical 
stockpile disposal program,6’ and they will work with the lead agency 
to develop environmental compliance documentation. 

USATHAMA has contracted with Oak Ridge National Laboratory 
(ORNL) for assistance in preparing documents and developing teeh- 
nical information for the environmental review process Personnel 
from ORNL conduct a large portion of the research concerning tech- 
nical matters. such as air quality, dispersion modeling, water quality, 
and n s k  assessment. ORNL operates under the direction of USA. 
THAMA, responding to requests for the development of information 
and providing reports USATHAMA 1s responsible for the preparation 
of adequate documentation to meet legal and regulatory require- 
ments 

The Army began the environmental review process on January 30, 
1984, when it published a Notice of Intent to prepare EIS’s for the 
demilitanzation of ME5 rockets stared at  ANAD, LBAD and UMDA.88 
The Army modified this plan to include all the M55 rockets in the 
Army stockpile, adding TEAD and PBA as locations involved in any 
disposal program planning On Apnl 9, 1985, the Army published a 
new Notice of Intent to prepare a single EIS reviewing the potential 
impacts resulting from the disposal of all M55 rockets in storage 
within the Continentai Umted States (CONUS) 

The Army broadened the M55 racket disposal program to include 
the entire unitary chemical munitions and agent stockpile after the 
passage of the DOD Authorization Act of 1986 on November 8,1985, 
which required the destruction of the entire stockpile?’ The Army 
published a new Notice af Intent on January 28. 1986, to prepare a 
Programmatic EIS, reviewmg the alternatives as directed by the stat- 
ute. The alternatives were. 

1) no action-continued storage of the stockpile a t  its current lo. 
cations, 

2) the construction or modification, operation, and eventual decom- 
mmsioning of separate disposal facilities a t  each of the CONUS stor- 
age locat,ons: 
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31 transportation of the stockpile t o  regional disposal facilities to 
be constructed or modified, operated, and eventually decommissmned. 
Regional disposal Sites were identified as ANAD and TEAD; and 

4 1  transportation to a CONUS or outside CONUS national diapoaal 
facility to be constructed or modified, operated, and eventually de- 
eommmianed. TEAD was identified as the location being pnmanly 
considered for a national disposal 

The CEQ approved of the Army's plan for a programmatic EIS 
( P E E  as a method for complying with NEPA.P3 The environmental 
documentation plan that the Army IS pursuing LS for the PEIS to be 
followed by site.specific envmnmental assessments (EA1 or EIS's for 
each proposed disposal facility under the disposal program the See- 
retary of the Army chooses after he remews the PEIS This proce- 
dure will ~n ro lve  the tienng of the later envmnmental documents 
to the earlier PEIS. Tiering of environmentai documents is appro- 
priate when an  EIS has been completed on a broad program and 
further environmental docurnentation 1s necessary for actions within 
the scope af that program CEQ has encouraged the elimination of 
repetitive review of the same issues and the focusing of environmental 
documents on a particular The Army selected the P E E  
procedure followed by site-specific EA'S and EIS's, because the pro- 
gram 1s national m scope and would involve betaeen eight and twenty 
separate states. depending upon the alternative the Army selects. 
The potential affected environments in the four alternatives are too 
broad to cover in a single EIS.8S The P E E  will result in an Initial 
decision as to which alternative the Army will pursue After the Army 
prepares site-specific EA'S and EIS's. it nil1 make a decision con- 
cerning the specific sites The Secretary of the Army's decision on 
which general course to pursue may change after a site-specific en- 
vironmental remew. which could reveal new facts or other c o n s d  
erations makmg that m e  unsuitable for the planned disposal or trans- 
portation operations *j Since a change to the general disposal program 
a t  one site would necessarily affect some other site, m d % i n g  a change 
in a t  least one other site's disposal program, it 1s likely that a mte- 
specific EA or EIS review ahich results in a decision to vary from 
the PEIS decision will require supplemental environmental docu- 

''31 Fed Re8 3 493 '19861 
"DPEIS. ' u p m  note IO. sf 1-9 
I'CSDP, General 1niarmstmn 'UP'" note 4 sf 8 
*.40 C F R i 1502 20 81966 
*6CSDP Public Hearings supro note 22. et 3 
"-Edgewoad Public Hearing on DPEIS w p r a  note 24 lSfafement of Ms Dmah Bear 

Council 0" Enrlronmenfal Quallo,  
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mentation concermng the site whose disposal program is subject to 
change The potential exists for this supplemental environmental 
review to reveal new considerations, necessitating a review of the 
site-specific EA or EIS that led to the supplemental environmental 
r e ~ i e w  and miring the Army in a seemmgly nevermding cycle of 
documentation without a final decision. With that potential, I believe 
the decision authority will need to see a substantially different set of 
circumstances than the PEIS described to justify changing the ap- 
proach that the P E E  determined The critical factor, I believe, would 
be the discovery of greater nsks to human health if the Army Im- 
plemented the PEIS deemon at  a particular site 

In developing Its draft PEIS (DPEIS), the Army fallowed the scoping 
guidelines of the CEQ regulationsss to identify the major issues in 
the document and to receive input from both the public and govern- 
ment agencies Government agencies held eight individual scoping 
meetings in the areas near storage Sites Federal agencies involved 
included EPA, HHS, Department of Transportation, Federal Emer- 
gency Management Authority, Occupational Safety and Health 
Administration, and the DOD Explosives Safety Board. State and 
local agencies included those involved with environmental protection, 
health, law enforcement, emergency management, and transporta- 
tion '' During Apnl and May of 1986, the Army conducted public 
scoping meetings at  or near each CONUS storage location.'oo The 
level of public participation vaned widely among the storage h a .  
tions. Most comments concerned the actual risks and hazards of chem. 
ical agent disposal and transport, the health effects of exposure to 
chemical agents, the credibility af the Army, the need for emergency 
planning and evacuation, liability in ease of an amdent  dunng op- 
eratmng, the adequacy ofexisting environmental studies and surveys. 
and the appropriateness of the P E E  procedure in contrast with site- 
specific environmental 

The Army released Its DPEIS early in July 1986 and began the 
public comment procedure, conducting a second round ofpublic hear- 
ings concerning the actual document The deadline for Comments was 
September 23, 1986.'02 The public response to the DPEIS was so 
significant that the Army delayed the planned completion ofthe PEIS 
until the Army makes further studies. The Army plans to publish a 
final PEIS in late 1988.Io3 The NEPA ~roeess  currently stands at  this 

" 4 0 C F R  415017115861 
"DPEIS. duprv note 10, st  1-11 
'-Id at 1-10 
"'Id 81 1-10 
xy251 Fed Reg 24.571 115861 
"'51 Fed Rag 15,383 119861 
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stage. The evaluation of public comments and particularly comments 
from agencies of federal, state and local governments IS extremely 
critical to the process, because the Army muSt comply with all ap- 
plicable federal, state, and local pollution control  standard^.'^' The 
existence of significant public opposition indicates a serious potential 
for the delay of the program due ta litigation or political action. The 
Army must make every effort to answer the concerns that the public 
raised about the DPEIS 

IV. METHODS OF DISPOSAL 
A .  THE ARMY’S EXPERIENCE WITH 

CHEMICAL. AGERT DISPOSAL. 
The Army did not begin its development of a chemical munitions 

disposal plan without some experience with potential technologies 
and methods available for the task At many times during the over 
seventy years that  the Army has produced chemical agents and mu- 
nitions. It has also disposed of theae substances. After World War 11, 
the Allied powers captured significant amounts of German chemical 
stacks, which they then destroyed. The greatest deficiency in the 
evaluation of this experience 1s the lack of recorded data Until ap. 
proximately twenty years ago, the military kept few records regarding 
disposal operations. Another deficiency m evaluating the usefulness 
of past operations is the fact that. until recently. monitoring devices 
simply did not exist that could measure emissions at the extremely 
low levels necessary to evaluate the destructive efficiency of varioue 
techniques There have been significant recent advances in momtor. 
ing technology allowing an extensive monitoring program to be con. 
ducted. 

The military SIIVICES pursued three general methods of disposal of 
chemical agents and munitions pnor to 1969: deep ocean placement. 
land burial, and open-pit burning.10e In May 1969, DOD suspended 
plans for disposing of approximately 27.000 tons of chemical weapons 
by burial in the deep ocean due to public concerns over transporting 
the material and Its effect on the ocean environment Prior to this 
suspension, the Army conducted three chemical munitions disposal 
operations in mean watem off the shores ofthe Eastern United States.1o6 
The Army buried approximately 60,000 M56 rockets in the ocean in 
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concrete coffins, and burned another 36,000 in  open pits at Dugway 
Proving Ground, Utah, between 1966 and 1968.10' The Army has not 
used open-pit burning for almost twenty years, and this IS not a 
reasonable disposal method. A 1979 open-pit burning of smokepots 
a t  LBAD, which are far lesa toxic than any agents in the inventory, 
apparently caused Some nearby residents to seek hospital treatment 
after inhaling the fumes released.1oB 

The Army has evaluated over 300 destruction concepts over the 
past aeversl years in an attempt to find the safest, most practical 
method to dispose of these agents and munitions.10e Two technologies 
revealed mme potential and have received the greatest research ef. 
forts. chemical neutralization of agents; and the incineration of agents 
and munitions. The Army considered other potential methods, in- 
cluding deep ocean placement and destruction by underground nu- 
clear explosion. The Army rejected deep ocean placement because of 
Its unknown effects and the need for an exemption under the Manne 
Protection, Research, and Sanctuaries Act of 1912,"0 The Army re- 
jected the option af nuclear explosions due to the difficulty in deter- 
mining an acceptable site, obtaining necessary approvals, the uncer- 
tain costs involved, and questionable public acceptance."' 

The Army has tested chemical neutralization processes extensively 
during the past several years and has developed data refiecting their 
feasibility as a method of disposing of all agents in the inventory. 
Between September 1979 and April 1981, the Army disposed of 13,951 
M55 rockets containing GB with chemical neutralization at  TEAD. 
Subsequent testing involved the destruction of 12,673 I55 millimeter 
and 105 millimeter projectiles filled with GB between July 1981 and 
July 1982. These tests, and others during the past several years, have 
destroyed a total of approximately 8.4 million pounds of nerve agent 
GB by chemical neutralization. Four general difficulties surfaced dur- 
ing this testing. These were: 

1) the chemical reaction was extremely slow, taking up to three 
weeks to complete; 

21 the chemical reaction was extremely complex and required very 
large amounts of cau6tic sodium hydroxide; 

3) under certain conditions the chemical reaction appeared to be 
reversible with small quantities of GB reforming; and 

L0.MS5 Racket Study, ~ u p m  note 11. at 46 
L'LSubcommlttee Hearings, supra note 57 IStatimsnt a i  Mr Tom FibGeraldi 
'"Concept Plan. m p r o  note 60, at 1-14 
""16 U S  C 4 s  1431-34 11982i 
"'DPEIS. mpm note 10, st 2-25-2-26 
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41 the process created very large quantities of organic salts as a 
waste product, far in excess of the amount predicted. Approximately 
five pounds of salt wastes were being created for each pound of GB 
neutralized, which caused a significant disposal problem L'2 

Tests conducted of chemical neutralization of VX revealed that this 
process was even more uncertain than the chemical neutralization of 
GB VX has not been subject to chemical neutralization a t  even the 
pilot plant scale due to apparent difficulties. The reaction that de. 
velops with VX is highly exothermic, and there is a risk of explo. 
s i ~ n . " ~  Mustard agents have also been subject to experimentation 
concerning the prospects of chemical neutralization, but mustards 
low solubility would require higher temperatures and preasures dur- 
ing the process. The somewhat vaned composition of mustard agents 
appears to result in differing products of the reaction process."' This 
IS because most of them are very old and not manufactured under 
technical condhons which created absolutely identical end products. 

Overall. the prospects for chemical neutralization of mustard and 
nerve agents do not appear to be goad The process has proved to be 
significantly more expensive than its pnmaly competing technical 

Incineration has received very extensive testing over recent years, 
and it is the most promising technology for chemical agent and mu. 
nition destruction In August 1969, the Army established Project Ea- 
gle a t  Rocky Mountain Arsenal, Colorado, to dispose of ton containers 
of mustard agent by memeration. Between August 1972 and February 
1974, the Army incinerated approximately 6,179.000 pounds ofH and 
HD.II6 The project also tested bulk drainage methods of the tan con- 
tamers."' 

Project Eagle provided important information and experience con. 
cermng the incineration of mustard agents. The process dld not result 
in the discharge of any liquid This is an important con- 
sideration since any liquid effluents requiring discharge would need 
to be treated and permits obtained pursuant to the Federal Water 
Pollution Control Act,"* invalvmg a variety of federal, state and local 
authontles. The prqect also demonstrated the relative safety of the 

procesa. lnelneratlOn 1'6 

"lSummar). supra note 106. at 3-5. 3-30-3-51 
" ' Id  at 3-71 
"'Id at 3-71 
"'h~atmnal Research Council. supiu note 6 at  70 
"BSummarv. S Y ~ Y  note 106. st  2-10 2-15, 4-5 
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process. During the mustard incineration, there were only four con- 
firmedexposures to agent, all ofwhich were minor, mdmtmgrnillions 
of pounds of this matenal could be handled and destroyed without 
senous injury 120 The promming results af early testing caused re. 
search efforts to be increased in this area and nerve agent incineration 
to undergo extensive testing 

The Army built a facility a t  TEAD to conduct tests on the disposal 
of chemical agents and munitions. This facility, the Chemical Agent 
Munitions Disposal System (CAMDS), IS a prove-out facility for de- 
velaping and testing disposal technology Iz' CAMDS is about one- 
third the sue of the facilities that  the Army 18 considering for con- 
ducting the actual disposal program.'22 CAMDS has tested both neu- 
tralization and incineration of agents dunng its existence, but recent 
efforts have been focused on Incineration. The Army has used CAMDS 
to incinerate about 265,000 pounds of agent, including 75.000 pounds 
of GB and 8,000 pounds of VX, between December 1979 and August 
1986.'23 The operation at  CAMDS has two primary objectives. the 
demonstration of equipment and proeessea for disposal of lethal chem. 
ical materials under large-scale demilitanzatmn conditions; and the 
disposal of unserviceable chemical mater~als. '~' The focus of actiwty 
a t  CAMDS is not on the actual dispoaal of agents and munitions, but 
on testing disposal processes, equipment, and procedures for future 
use The CAMDS facility can be modified to become a full-scale 
chemical agent and munition destruction facility.'zi 

At CAMDS, the equipment operations are remotely controlled and 
monitored. A computer program IS used which contains a series of 
"GO-NO G O  situations, and shuts down the process if a "NO GO" 
situation is encountered and until It is CAMDS utilizes 
an e x t e n w e  monitoring system, with monitors mmde the faaeihty and 
along the installation perimeter to monitor the ambient The 

""Office of the Department of the Army Project Manager far chemical Demhtar- 
L%atLm and Installalmn Reatoration Project Eagle-Phase 1. Bulk Mustard Demihtar- 
11mm at  Rocky Mountain Arsenal. Denver. CO, F m l  Repon 5-45 $19758 

"'ConeeDt Plan B U D ~ O  note 60. at  1-12 
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CAYDS facility contain8 three separate furnaces, a metal parts fur. 
nace, a deactivation furnace syatem, and a liquid Incinerator. with 
separate pollution abatement systems discharging flue gases through 
a common stack The pollution abatement systems utilize a Venturi 
Scrubber, which is designed to remove 96% ofall panicles larger than 
0.5 microns contained in the flue gases.'29 

The Surgeon General of the Army has established and the EPA 
has reviewed emission standards for GB. VX, and mustard agents. 
These emission standards ere 0.0003 mgm3 averaged over two hours 
for GB, 0 00003 mgrm3 averaged over two hours for VX, and 0.03 
mgrm3 averaged over one hour for m ~ s t a r d . ' ~ ~ T h e  design standards 
for stack emissions a t  CAMDS are identical to the Surgeon General's 
standards, but utilize a one hour average for GB and VX,  a slightly 
more restrictive standard.'j' 

All operations s t  CAMDS that have the potential to result in ex- 
plosion are conducted m an explosive containment room, consisting 
of a steel cylinder with walls two and one-half inches thick M55 
rockets are treated differently than projectiles and cartridges While 
projectiles and cartridges are disassembled to gain access to their 
components, rockets are drained and then cut into sections Ln a rocket 
shear machine far processing through the deactivation furnace SYE- 

This procedure IS considered safer than any mvolvmg disas- 
sembly, because the rockets contain propellant. The bursters from 
these prqlectlks are cut into pieces before they are Incinerated to 
control their burn rate and to minimize the possibility of detona- 
tion Id4 Bursters and other exploswes are incinerated in the deacti- 
vation furnace, metal parts such as shell casings in the metal parts 
furnace. and liquid agent in the liquid incinerator 

All processing areas a t  CAMDS are maintained et negative pres. 
SUE to insure that  any agent vapor released 1s captured by the yen. 
tilation system and processed through charcoal filters before bemg 
released into the general atmosphere Ia6  Air locks are maintamed in 
CAMDS for the movement of personnel and equipment between sec- 
tions of the facility Continuous monitoring of the ventilation system 
msures proper airflow through the facility Agent detectors monitor 
work areas and the filter System for the presence of agent '36 Dual 
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detectors are used for agent monitoring, with automatic detectors 
with rapid response times being used to warn of hazardous situations 
and low level sampling devices being used t o  momtor lower levels of 
agent ~ o n c e n t r ~ t i o n . ' ~ ~  The perimeter monitors located around the 
installation boundary are to detect any agent releases that  might 
escape the installation and threaten nearby individuals. The sy&m 
has been operated and monitored since 1979 and, to date, there has 
nwer been agent detected a t  a perimeter monitor.'38 

Although extenswe testing had been conducted, the results of mon- 
itoring activity a t  CAMDS had not been completed and published at  
the time the DPEIS was released. The Governor of Kentucky criticized 
thm lack of specific information dunng hearings held in Richmond, 
Kentucky, by the Subcommittee on Investigations of the House Armed 
Services Committee 138 Recently, the data from stack monitoring dur- 
mg testing has become available and indicates that the furnaces at 
CAMDS are operating at high levels of efficiency. Data collected dur- 
ing tests conducted with GB between December 1985 and February 
1986 of the liquid incmerator, the primary agent incinerator, showed 
no confirmed agent in  stack readings and a destruction and removal 
efficiency of 99.99987%. These tests also indicated exces~ive concen. 
trations of particulates in the stack gas, but that problem is considered 
minor and able to be remedied by adjusting the liquid flow rate."0 
The deactivation furnace, important because it IS the primary furnace 
used in the destruction of M55 rockets, was tested in May 1986 with 
drained GB M55 rockets, and the emissions sampling revealed no GB 
agent m the stack exhaust and a destruction and removal efficiency 
estimated to exceed 99.9999% The exhaust gases and furnace residue 
were also tested for products of incomplete combustion. and no haz- 
ardous compounds were discovered.'" The metal parts furnace has 
been tested with GB filled projectiles and agent a t  a feed rate of 550 
pounds per hour, with no agent detected in the stack momtoring, and 
a destruction and removal efficiency greater than 99.99999% mdi- 
cated VX incineration tests conducted ~n the metal parts furnace 
were also promising, revealing no agent in the stack emissmns, de- 
struction and removal efficiency estimated at  greater than 99 999998%, 

"'Id at 05 
13dHealfh Aspect8 of Emergency Relponse Plan, 1987 Hearmga on C h e m d  Stack- 

pile Dispose1 Program Beiore the Center for Environmental Health.Center for Disease 
Control (19878 lSrafemenr of Charles Baroman, Omce of the Program Manager for 
Chemical Demilitsrinatmnl IhereinaRer Health Plan] 

"*Subcammntee Hearings, supia note 51 1SfatementaiMarrha L Collms. Governor 
Srare of Kentucky, 
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and particulate emissions within standards."' These test results give 
reason far sigmficant optimism in the ability of the incineration fur. 
naces to completely destroy the agent without harmful emmioris. 

The incineration process yields hazardous waste products in the 
form of salts, which are the result of processing the bnne from the 
pollution abatement systems Incrmatmn of GB produces hydrogen 
fiuonde and phosphorous pentoxide. incineration of VX producer 
phosphorus pentoxide, and the incineration of H agents produces hy. 
drogen chloride The waste salts must be handled, stored, and dis. 
posed of in accordance with the Resource, Conservation and Recovery 
Act of 1976 lRCRAl.14s 

An additional concern in the destruction of the M55 rockets 1s that 
the shipping and firing tubes of some of these rockets contained poly- 
chlorinated biphenyls ( P C B ' S ' ~ ~  The Toxic Substances Control Act 
ITSCAP- spee~ficallg regulates these hazardous compounds The 
presence of PCB's in the shipping and firing tubes requires that the 
incumration of those materials must meet the standards set by EPA.'48 
The Army conducted tests of the efficiency of PCB incineration at 
CAMDS in March 1986 The tests revealed difficulties in determining 
that the required destruction efficiency was b a n g  met It appeared 
that the approved EPA analytical procedures were not sufficiently 
sensitive to demonstrate the required 99 9999% destruction and re. 
m o d  efficiency The test burns conducted did show destruction and 
removal efficiency between 99 99666 and 99 9996% HHS eoneluded 
that this level of efficiency did not result in emissions which were a 
threat to human health Houwver, EPA IS responsible under TSCA 
for the regulation of PCB's and will have final approval authority 
over any system the Army plans to use for the destruction of these 
shipping and firing tubes The present system a t  CAYDS shears the 
rockets u,ithin the firing tubes to avoid excessLve handling and then 
destroys the entire munition and casing in a single furnace This 
system appears to be the best method for rocket disposal due to the 
demonstrated hazard that exists when ME5 rockets are handled The 
solution to the PCB incineration problem should be attained by work- 
ing with EP.4 and HHS to certify testing requirements and insure 
that resulting emmima  are not a danger to human health The po- 

" ' I d  a t  1.100 
"-E B Army Toxic and Hazardous \ laienali  Agenci RCRA Part B Permit for the 
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tential does exist for the destruction program to be delayed, a t  least 
regarding M55 rockets, due to this additional layer of review If EPA 
approved test procedures cannot verify the required deatruetion ef- 
ficiency, the Army may obtain a waiver from either the Regional 
Administrator or Assistant Administrator for Pesticides and Toxic 
Substances on the basis that the operation of the incmerator will not 
present an unreasonable nsk  of injury to health or the environ- 
ment.'jO The Army should obtain such a waiver, if necessary to pro- 
ceed expeditiously with the program, since the demonstrated dete- 
rioration of the M55 rocket stockpile discussed earlier makes the 
destruction of them munitions both time sensitive and an important 
public health concern HHS has already determined that the resulting 
emissmn8 from the test incinerator are not B threat to human health. 

The facility under construction a t  Johnston Atoll, known as the 
Johnston Atoll Chemical Agent Disposal System (JACADSI, while 
not yet in operation, does represent in its design the Army's current 
state of technical knowledge in the chemical agent disposal field 
JACADS was developed from the experience a t  CAMDS.lsl JACADS 
uses thermal destruction for agents in munitions, and for propellants, 
fuzes, explosives, andather materials. Metal components ofmumtiona 
are thermally treated to ensum the complete destruction of any re. 
sidual agent ls2 

JACADS 18 designed to destroy virtually all of the different types 
of chemical munitions in the existing stockpile. J A  has all types of 
munitions in storage except for one type of bomb and the aireraft- 
mounted spray tanks contaimng VX.163 This facility 1s scheduled to 
be completed in 1988 and begin disposal operations in 1989 1 5 4  The 
facility is designed usmg mechanical processes to access the agent in 
munitions and then Incinerating liquid agent, explosmes, and metal 
parts in separate incinerators, similar to CAMDS.'jj JACADS 1s de- 
signed with an explosive containment room of steel and concrete. 
whichisconstructed to totally contain any blast, fragments, andvapor 
in the event of the explosmn of a munition ' 5 6  This is an improvement 
over the CAMDS design Although JACADS 1s located in an ex- 
tremely remote lacation far from any populated mea, its initiation 
did create some controvemy Public officials in Hawaii expressed con- 

'"40 C E R i 761 70 tdh5  119861 
L"Concept Plan, supra note 60, at 1 12 
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cern over this planned chemical munitions disposal facility and sub- 
mitted comments during the EIS process recommending transporta- 
tion of the stockpile on J A  back to CONUS for disposal 

In addition to the chemical agent disposal experience detailed above, 
the Army also operates another system designed to deactivate chem- 
ical munitions as needed for safety reasons This system IS known as 
the Drill and Transfer System IDATSl. DATS 1s a transportable sys- 
tem that drains agent from munitions The munitions caaings are 
chemically decontaminated, fractured by detonation in a special 
chamber, and stared for thermal decontamination The drained agent 
1s stored in suitable containers for subsequent disposal DATS 1s B 

very small operation that 1s only capable of handling between ap- 
proximately three and six munitions each day lSi It la an expensive 
operation, casting approximately $15,000 to process a single mum- 
t i ~ n . ' ~ ~  The DATS is considered unsatisfactory and has been recom- 
mended for deacnvatian Iba 

An innovation currently undergoing tests as CAhIDS LS a process 
known as cryofracture Cryofracture mvolves cooling munitions in 
liquid mtrogen, fracturing them with a hydraulic press to expose the 
agent and explosives Inside, and then Incinerating the explosives and 
agent in a single incinerator This avoids the disassembly of the 
munitions. The Army built a prototype line at CAMDS, tested this 
prototype with simulated munitions, and conducted comprehensive 
verification teats in 1987 Is' If cryofracture proves to be a safer han- 
dling method than munitions disassembly, it could be incorporated 
into plant designs A limitatmn on cryofracture IS that it LS not feasible 
to use wtth the M55 rockets; them aluminum casing does not become 
brittle a t  low temperatures, unlike steel-bodied munitions lh3  

The Army expenence with disposal technology has shown that in. 
cineration has sigmficant advantages over other potential technolo- 
gies Incineration has been demonstrated to be superior to chemical 
neutrahzatmn in that It results in more rapid destruction of agents. 
non.reversible byproduets of the process, waste products that are in- 
organic, and has the potential for lower C O S ~ S . ' ~ '  The inorganic waste 
salts produced by incineration are fairly simple compounds presenting 

"-Id ai C-15-C 19 
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fewer disposal problems than the caustic organic residues from chem- 
ical neutralization Incineration has been increasingly used by pn-  
"ate industry as a disposal method for PCB's, pesticides, herbicides. 
and other similar material The incineration technology has been 
determined to be the preferred disposal method by bath the Task Force 
of the American Society of Mechanical Engineers and the 1984 Na- 
tional Academy of Sciences panel which reviewed the issue Incin- 
eration clearly is the appropriate technology on which to base the 
planned chemical munitions disposal program 

B. THE PLANNED CHEMICAL DISPOSAL 
PROGRAM 

The Army has developed its disposal program planning following 
the guidance it has received from Congress, which was discussed 
earlier. The DPEIS reviewed four alternatives: continued storage (,,e,, 
no action); on-site disposal a t  all current storage locations without 
transportation of agents or munitions between installations; the use 
of two regional disposal centers; and the use of a single national 
disposal center The alternatives were evaluated based upon twelve 
criteria The criteria were not given specific weights but were listed 
in order of priority. These twelve criteria in order of relative impor- 
tance were: 

1) the potential public safety and health impacts of large-scale 
accidents; 

2) the likelihood of incurring one or mare casualties; 

3) the public health nsk distribution; 

41 the susceptibility to sabotage or terrorism; 

5 )  the technological complexity, 

6 )  the public acceptability; 

I )  the  regulatory complexity; 

81 the cost of the program; 

91 the compatibility with legislative policy, 

L6'CSDP, General Inlarmatnan. supra note 4, ai  10 
LB'Summary. supra note 106, at 4-2 
L"'Subeommltfee Heannge. supra note 67 (Statement of Task Force of the Environ- 

menial .UTalra Committee. American Sacletr of Mechamral Engmeen). Nabonal Re- 
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10) the management control complexity; 

11) the schedule of operations; and 

12) the impact on military resources.'6e 

All alternatives involving disposal anticipate the use of contractors 
Ldequate insurance is not available, reqmnng blanket mdemmfi. 
.ation by the United States 'lo The analyses involved to determine 
he risk to the public from operations identified over 300 potential 
midents that could result from storage, handling, transport, or dis- 
m a l  Agent releases were not considered a nsk to the public unless 
:hey had effects beyond a distance of a t  least one kilometer, since 
storage facilities and planned disposal facilities were all lacared a t  
least that distance from the installation boundaries."' In attempting 
to estimate the potential casualty effects of accidental agent releases, 
a very large amount of uncertainty was involved. The accuracy of 
estimates based upon predicted dispersion of chemical agents could 
be considered no more than plus or minus fifty percent.172 The plan 
anticipates acquisition of facilities by using technical requirements 
defined by the government, due to the government's technological 
experience, and selection of pnvate contractors to build, equip and 
operate the f a c d a m  Construction estimates range between three 
and four years depending upon which alternative IS selected li4 

The plan of operations for any disposal facility involves the pro- 
cessing of only one munition type or bulk agent a t  any given time. 
ensuring that only a single agent LS being disposed of within the 
facility. The momtoring and detection equipment within the facility 
would be designed specifically for the agent and munition being pro- 
cessed It would be necessary to change monitoring and detection 
devices when there 1s a change in the agent being processed.'-j Plant 
operations would be initiated a t  a reduced rate after a process of 
training and simulation The plant would begin actual disposal op- 
erations only after it LS determmed that all safety requirements are 
met l j 6  A medical mrveillance program 18 planned which would de- 
velop baseline health profiles on employees and provide p e n d ~  checks 
of workers' health Before bepinnmg disposal operations a t  any 

"Id at 3-21 
"DPEIS. supm note l o ,  st C-3 
"Concept Plan. a u p m  nore 60, at  7-5. DPEIS, supra note 10 at 2-3 
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facility, the physicians assigned to those installations will receive 
training in the handling of chemical After munitions 
have been processed through the facility, the resulting aahes and salts 
which are determined to be hazardous wastes would be drummed and 
transported to an approved hazardous waste When all dis- 
posal operations are complete, the facility would undergo deeontam- 
mation, disassembly, and final clean-up of the plant site 

The planned disposal facilities would be very similar to CAMDS, 
using four fuurnaeea There would be a deactivation furnace for ex- 
plosive components, a metal parts furnace to decontaminate prqec- 
tiles and bulk containers, a liquid incinerator to destroy liquid agent 
and spent decantammatian solution, and B dunnage incinerator to 
burn packing material and assorted other waste. The inemerators 
operate a t  very high temperatures, 1600-2600"F, and use afterbur- 
ners to insure complete combustion All solids are held at  a temper- 
ature of 1000'F for fifteen minutes to insure decontamination The 
design ofthe two stage incinerators 1s such that either stage, by itself, 
18 sufficient to incinerate the material.18' The metal parts furnace, 
liquid incinerator, and deactivation furnace use wet pollution abate- 
ment systems, which cool exhaust gases with caustic bnne. The bnne 
is scrubbed, and the acid gases are neutralized and then Inn through 
a demister for final particle removal. The dunnage incinerator also 
uses caustic solution, but incorporates a baghouse to separate solids 
from the exhaust ' W  The brine solution IS treated in rotary double 
drum dryers, where it 1s heated to evaporate water, and the remaining 
dned salts are then diaposed of ~n an appropriate landfill 

The facilities will include extensive use of agent monitors to detect 
any releases of agent that  could pose a threat to  workers. There have 
been significant efforts expended during recent years to improve the 
detection capability and reduce the response time of agent monitors. 
Existing agent detectors are adequate to detect agents a t  the levels 
of exposure determined by the Surgeon General of the Army. The 
best generally available momtor in the current inventory IS the XM22 
Automatic Chemical Agent Detector Alarm, which can detect VX at 
0.01 mglm3, GB at  0.02 mglm3 and H at 2 0 mgm3 within approxi. 
mately one m m ~ t e . ' ~ '  Specific information concerning planned man. 
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itoring Systems was not included in the DPEIS. EPA has recom- 
mended, however, that the final EIS be expanded to include more 
detailed information concerning monitoring Bystems and their ca- 
pabilaies, including any linkage to automatic shutdown equipment 
that would stop plant operations in the event that the system detected 
excessive concentrations of agent.'b6 This stack mamtormg, as done 
a t  CAMDS, is conducted a t  the lowest concentrations pwsible to mon- 
itor. Any concentrations detected a t  such levels are considered not to 
be B threat to public health, but they are important for identifying 
any possible deficiencies in the plant operations that may require 
corrective action The monitoring system installed at any disposal 
facility needs to he integrated with a warning system for both the 
installation and civilian community. While plant detectors will give 
warning to plant personnel If agent levels reach hazardous concen- 
trations, a particular detection level m w t  be established to tngger a 
warning system beyond the plant confines The Mayor of Tooele, Utah, 
stated during a Public Health Service meeting that a standard of 
emissions should he established which, if discovered by the stack 
momtoring system, would require notification to the public li' To 
develop these standards the Army will need to work closely with HHS 
personnel and determine what levels of concentration should require 
public notification and how broad such notification should be While 
no risk to public health should he accepted. the concentratmns de- 
termined must a l s ~  not be set too low, because the ensuing pubhc 
response could be far out of proportion to any health threat and could 
easily be more dangerous than the emissions levels detected 

For the monitoring system to be accurate, It is necesary to develop 
baseline data The planned monitoring System IS intended to be op- 
erational two years before any operations begm a t  a disposal site. 
and a one-year collection of data is planned to establish the baseline 
conditionsat that location lnBDue to the anticipated construction time 
required to complete any plant and the pre-operational testing and 
verification procedures necessary p m r  to operations with any chem. 
ical agents, the lead time required to ernplace momtors and develop 
baseline data should not delay the start of any site's disposal program 

Regardless of which alternative is selected, the program w ~ l l  re- 
quire extensive effoorts m the area of emergency response planning 
HHS has already commented on the DPEIS. citing defielenmes ~n 

""Letterfromu S En\mnmenml Protection Agency faRogram MIanagerforChemlcal 
Demilitariiafi~n lSepr 23. 19868 Comment 0109 t o  DPEISI 

Health Plan, supra note 138 mststemenr of hlr Charlei Baronianm 
Id  ,Statement a i  Mayor George Diihl Tooele, Utah) 
DPEIS, supra note 10. sf 4-91 
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emergency planning in communities autside the storage installa- 
tmns.L8B Emergency planning has not received significant attention 
during the decades of storage, especially beyond the boundaries of 
the installations concerned The c w A m  communities are often ap- 
erating on very limited budgets, restricting their ability to test emer- 
gency response plans. There also has not been B sense of urgency to 
commit resources to such a program, because decades have passed 
without an emergency situation developing 

In general, there would be a need to give emergency notification 
in  the immediately threatened vicinity of any agent release, whether 
a t  a disposal site or along a transportation corridor Depending upon 
a wide variety of factors, such as size of release, agent involved, and 
weather conditions, this area could extend to about ten kilometers 
from the 8 ~ e n e . ' ~ ~  The goal would be 100% notification to the threat. 
ened public Emergency management personnel have already raised 
concerns about any Operations being conducted after daylight hours 
due to the additional difficulty involved in conducting emergency 
Operations in d a r k n e ~ s . ' ~ ~  The planning involved for emergency re- 
sponse along transportation routes or a t  diaposal sites needs to give 
specml consideration to certain groups that may be ~n the mea, such 
as hearing impaired persons, mobility impaired persons, children, 
hospital patients, nursing home residents, prison populations, and 
similar groups.'sz The identifying of such groups, maintaining CUI- 
rent records, and developing an effective notification system in itself 
will be an extremely complex management task It is clear that  any 
program will involve significant efforts and detailed planning. Even 
such basic concerns as distribution of treatment drugs far chemical 
agent exposure involve complex pnor planning, because the drugs 
are prescription drugs, making them more difficult t o  distribute to 
emergency health workers The issue of funding for the revision of 
emergency plans, far obtaining additional equipment, and for ean- 
ducting exercises has been raised in public comment8 to the DPEIS.184 
The cost of such efforts may have an impact on the final choice of 
which alternative to pursue 

During a public hearing in Richmond, Kentucky, concerning the 
DPEIS, a representative of the Kentucky Environmental Quality 

"'Emergency Response Concept Plan. aupm note 39, at I, 10.1 
X S i T l j  *., 1 9 0  

"'Letter from Oregon Department of Natural Rebaureeb to Program Manager for 
Chemical Demilifaricstion 1Sept 18, 1886) (Comment 0074 t o  DPEIS) 
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Council criticized the Army for failing to bring local communities into 
the decision making process for selecting an alternative program for 
the disposal of chemical agents and munitions lSs This concern has 
caused the Army to take B novel approach to the review process and 
could provide an interesting precedent in NEPA procedures Under 
Secretary of the Army James Ambrose was present at this public 
hearing and stated that he would be willing to consider having the 
Army contract with and fund an organized group of qualified person- 
nel representing the range of community views. Such group would 
provide an independent review of program information and data.lS6 
This initiative resulted in offers being made a t  all storage sites far 
citizen groups to review and report on the program information. Three 
criteria were developed for the groups: that there be community can. 
eern over planned Army operations; that the applicant group be rep- 
resentative of the community; and that the applicant group have 
available to it requisite expertise to conduct an independent asse8s. 
ment The Army eventually awarded contracts ta five such groups 
between January and May 1981, one each st AGP, NAAP, UMAD. 
PBA and LBAD Each contact cost approximately $100,000 It LS be- 
lieved that this effort will give local communities a better under- 
standing of the complexities involved in the program lei It remains 
to be seen whether this approach to community involvement in the 
~ B Y I O W  of information and m the submissmn of independent reports 
to the decision-making authority in the NEPA process enhances the 
quality of environmental review The effort appears clearly within 
the broad Congressional policy as stated in NEPA1sB and may have 
sigmficant positive influence an public understanding of the program 
There IS a nsk ,  however, that if the disposal alternative finally se- 
lected involves transportation through other communities, those com. 
munities may c l a m  that the decision was overly influenced by the 
government.funded citizen studies conducted only by citizen groups 
a t  storage locations, and that communities which would be concerned 
only in the event of the selection of an alternative involving trans. 
portation were unjustifiably Inmted m their participation in the de- 
emmn.making process. This process may have created new grounds 
for legal challenges to the NEPA process. 

' W  Chemical Siockpile Diipossl Program Draft Programmatic Environmental lmpatl 
Statement. 1986. Public Hearing conducted at Richmond Kenruck) ,19861 iSfatemenf 
of >ls Leslle Cole Kentucky Envmnminfa l  Quality Cauncilr [hereinafter Kentuck) 
Public Hearing on DPEISI 

-lBld (Statement of James R Ambroae, Under Secretary of the Arm) I 
'#.E S Army Toxic and Hazardous Matenalr Agency, Information Paper Subject 

l p ' 4 2 C S C A  )4331(a#rl9831 
Cammunily Reiiew Support Cnnfmet  iYay 27. 1987) 
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C. CONTINUED STORAGE OF THE 
STOCKPILE 

Even though the Army was directed to review three different pro- 
grams for chemical agent disposal, utilizing omsite, regional, and 
national disposal facilities, the DPEIS also briefly rewewed the effects 
of the continued storage of the stockpile. This was the "no action" 
alternative that  was required to be included pursuant to the Council 
af Environmental Quality  regulation^.'^^ The impacts of continued 
storage were eonaidered to be minimal, involving only emergency 
planning, security, and maintenance operations. Storage was not con- 
sidered indefinite but evaluated based upon its continuing for another 
twenty-fme years.2no While it is arguable whether consideration ai 
continued storage was required under NEPA due to the specific 
Congressional directive that  "the Secretary of Defense . . shall . . 
carny out the destruction of the United States' stockpile of lethal 
chemical agents and by September 30, 1994, It was 
prudent to  formally consider the alternative in the DPEIS rather than 
risk a later delay in the program if a reviewing court determined that 
the law required consideration of a ''no action" alternative. Continued 
storage is clearly not a viable alternative that  can be pursued con- 
cerning this program, not only because it violates the Congressional 
mandate cited above but because it also 18 dangerous from a public 
health perspective. The previously discussed M55 racket studies have 
documented that  those munitions are subject to contmumg deteno- 
ration the longer they are allowed to exist. Furthermore, the stabilizer 
in their propellant continues to deteriorate over time. Other muni- 
tions do not present such an immediate dkposal concern but have 
also suffered some leakage and can be expected to deteriorate aver 
time. It is an absolute necessity that  efforts begin towards the safest 
possible disposal of these agents and munitions. In the final EIS re- 
viewing the program, the safety risks from continued storage should 
receive greater emphasis, which should assist in developing a better 
public understanding of the need for this disposal program. 

D .  THE NATIONAL DISPOSAL CENTER 
ALTERNATIVE 

The alternative of using a single national disposal site has been 
subject to sigmficant review by the Army in Its Chemical Stockpile 
Disposal Plan and DPEIS. The use of a single site requires all other 

"'40 C F R 5 1602 141dl 11986) 
'"DPEIS. ~ u p m  note 10, at 2-38-2-39 
'"50 U S  C A P 16211al(l1 (Supp 19871 
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chemical agents and munitions to be transported to that disposal 
location. TEAD was the obvious candidate for any national disposal 
center due to the large proportion (aver forty percent) of the stockpile 
located there, its relatwely remote location, and the experience that 
exists there from the operation of the CAMDS facility Initial plan. 
ning considered rad transport as the preferred method of moving the 
CONUS stockpile ta TEAD. Rad is believed safer, more secure and 
1888 disruptive than other possible shipment modes. such BS air or 
ground transportation. Even though TEAD has such a large propor- 
tion of the CONUS stockpile, the national disposal center alternative 
would involve transporting approximately fifty-one percent of the 
stockpile through twenty states 202 It would be necessary to construct 
five separate disposal facilities a t  TEAD, three for munitions and two 
for agents in bulk containers, in order to meet the 1994 disposal 
deadline These facilities would operate from three to four years.203 

The Army considered Johnston Atoll as a national disposal center 
The selection of JA would require transportation of over ninety per. 
cent of the chemical stockpile the far greater distance necessary to 
reach JA. Unless air transport for the entire stockpile were attempted, 
there would be at  leaat one transfer between transportation modes 
Although J A  is an extremely isolated facility far removed from any 
population centers, there were five prmary disadvantages to using 
JA as a national dtsposal center. These were. 

1) the lack of adequate sites a t  JA where a national disposal facility 
could be constructed and for storage of the chemical stockpile trans. 
ported into JA,  

2 )  the chemical stockpile could not be transported and destroyed 
rapidly enough to meet the September 30, 1994, disposal deadline. 

3) JA has inadequate utilities available on site for the suppart of 
such a scale of disposal process and the necessary facilities; 

4) the wharf space and staging areas on JA are inadequate far the 
handling of the quantities of agents and munitions which would be 
involved; and, 

5 )  JA is remote from any supply SOUTCBS. making the logistical 
support of any national disposal center operation there extremely 
difficult z04 

*O'DPEIS 8 u p m  note lo  at  VM 

'Y'CSDP. General Infarmanon, supra note 4. at  16-17 Concept Plan. supra note 60 

104DPEIS. mpm note 10. at 2-24. Concept Plan supra note 60 at 5 
at 3-3 
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The detailed review of the capabilities of JA to support a national 
disposal center determined that there is simply insufficient space for 
such a facility and that  the necessary infrastructure to support such 
an operation could not be developed. 

To reduce construction requirements a t  TEAD, the Army consid. 
ered placing all national disposal center facilities into a single build- 
ing instead of constructing the five separate facilities that  m e  cur. 
rently considered necessary. It was determined that if ail disposal 
operations were located within a single facility, the necessary change- 
over operations to  handle different agents and munitions could not 
be conducted rapidly enough to meet the 1994 disposal deadline set 
by Congress.zo6 

In evaluating human health considerations involved in using a 
single national disposal center, the total population at risk from any 
agent release had to be considered for both the area near TEAD and 
for all area8 along the transportation route. Since this route neces- 
sarily passes through some high-density papulation areas, such as 
Salt Lake City, Utah, the total population at  risk from any accident 
was considered to range from about 16,000 up to as many a6 10 1 
million people ~n the event of a senoua transportation accident in a 
densely populated area. Overall the human health nsk which would 
be involved with the use of a single national disposal center was 
considered greater than other disposal alternatives due to the greater 
transportation that  would be required.lob 

The possible environmental effects of the national disposal center 
alternative involve similar considerations. While TEAD, due to its 
remote location, involves less n s k  to some aspects of the physical 
environment, such as water quality (due to the arid climate), these 
reduced risks had t o  be balanced against the added risks involved in 
transport of the stockpile across a wide range of environments. Over- 
all the environmental risks were considered somewhat greater due 
to the extensive transportation required by the national disposal cen- 
ter 

The environmental concerns associated with actual operations of a 
disposal facility are quite similar far ail the disposal alternatives. 
The Tooele area was expected to suffer significant smo-economic 
impacts from the placement of a large national disposal facility in 
the sparsely populated area. This additional population influx has 

*"~DPEIS, supra note IO, at 2-24-2-25 
10ald at 2-38 
'"'Id at 2-37-2-42 
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the potential of placing &rain8 on the local mfrastmeture, but these 
effects could be mitigated.2o8 The operation of a national diaposal 
center would a180 have somewhat greater effects on local air quality 
a t  TEAD, particularly by increasing concentrations of nitrogen oxides 
in the ambient air. Since emissions from the planned facilities are 
predicted to be law, however, it  is estimated that even the larger 
national disposal center would raise nitrogen oxide emissions, the 
mast significant emimmm predicted, to only fifteen percent of the 
standard for ambient a1r.209 

Obtaining the necessary permits for operation of a national disposal 
center would be an easier task for the Army than with other disposal 
alternatives. A single operation at  TEAD would require a permit for 
emissions to the air under the provisions of the Clean Air Act."' 
Since the only hqmd discharges are predicted to be sanitary sewage, 
there should be no need to obtain any permits under the National 
Pollution Discharge Elimination System211 A permlt will also be 
required for the construction of this facility under the provisions of 
RCRA, Since It will generate hazardous waste requiring disposal If 
a national disposal facility 18 constructed at  TEAD, the State of Utah 
will have the responsibility to review and mue permits for air emis. 
smm and hazardous waste generation and disposal. The advantage 
of dealing with a single source in obtaining operating permits must 
be balanced, however, with the need to obtain approval for the ex- 
tensive transportation of chemical agents and munitions Any efforts 
to seek transportation permits may g m  rise to state or local oppo- 
sition, resulting in delays or the passage of new laws or ordinances 
affecting the program. The DPEIS considered the relative eomplex- 
ities involved in the regulatory process as not favoring any disposal 
alternative 212 This view Seems to underestimate the complexity in- 
volved in obtaining transportation approval for such a large quantity 
of material traveling through so many varied jurisdictions, requiring 
coordination with federal, state and local authorities 

Another environmental concern with the national disposal center 
alternative 18 the vast quantity of waate matenal that would be gen- 
erated in a single location. It iB estimated that B national disposal 
center would produce 87,760 tong of scrap metal, 673 tons of ash, and 
115.592 tons of salts The volume of the ash and salts requiring dis. 
p o d  at  hazardoua waste facilities is estimated at over thirty-six acre. 

"Id at 2-36 2-41 
'"Id at 4-72 
""42 U S C  $ 4  7401-642 1982 
"I33 L'SC t 1342 19621 
"'DPEIS supra note 10 mf 1-26 2-18 
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feet 213 It will require a significant amount of land to dispose of such 
a volume ofhazardous waste. In selecting the best alternative disposal 
program, the Army must consider whether it would be easier to d m  
pose of several small quantities af such waste or B single larger quan- 
tity. 

Cost IS a consideration in selecting between alternative disposal 
programs, and there have been significant efforts made in developing 
program cost estimates. The estimated cost of a national disposal 
center program is 51,960 million, which includes transportation costs 
of abaut $287 million.214 While this figure does not significantly differ 
from the estimated costs of other disposal programs, recent reviews 
indicate that transportation costs may significantly exceed this es- 
timate. It may he possible to  achieve mme cost savings d the 1894 
disposal deadline were extended It 18 estimated that one or two of 
the five planned plants could be eliminated if the disposal deadline 
were extended by two years, saving approximately $208 

E .  THE REGIONAL DISPOSAL CENTERS 
ALTERNATNE 

In developing an alternative which utilizes regional disposal cen. 
ters to destroy the chemical agent and munitions stockpile, the Army 
determined that  a two site program was the most reasonable. ANAD 
was considered the logical site m the Eastern United States, and 
TEAD was considered the logical site far the Western United States.x1i 
The storage sites are generally grouped in the Eastern and Western 
area8 of the United States TEAD 1s centrally located between the 
two other CONUS storage sites in the West, and ANAD 18 in the 
south.centra1 area of the Eastern United States storage sites. ANAD, 
however, has the most vaned stockpile in the region and the second 
largest (next to PBA), which makes it a reasonable choice for a re- 
gional disposal site. The planned collection would have stocks from 
PBA, APG, LBAD, and NAAP transported to ANAD for destruction 
Under this plan, 22.5% of the national chemical stockpile would be 
transported aero68 eleven states for destruction at  ANAD. ANAD 
would pmess 29.6% of the national stockpile. including I@ o m  stocks 
TEAD would receive the stockpiles stored at  UMDA and PUDA for 
destruction. This plan would involve the transportation of 21 5% of 
the national stockpile through five states with TEAD processing 63.8% 
of U S. stocks. The amount of material transported 1s less than under 

"TSDP Supplement. supra note 79 at 1.14 
"'Concept Plan, ~ u p m  note 60, at 3 - 4  
"*See DPEIS, s u p m  note lo, at V I  (map oftransportation r o u t e ~ i  
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the national disposal center plan, but not significantly so because 
only the ANAD stockpile is not transported under this regional plan. 
The total transport mileage LS significantly shorter, amounting to 
7,057 miles instead of 13,038 miles d the entire stockpile were trans- 
ported to TEAD. There would be multiple disposal f m l i t m  a t  each 
location, TEAD utilizing three facilities (two mixed munitions and 
one bulk agent1 and ANAD utilizing two facilities (one mixed mu- 
nition and one bulk). Facilities at TEAD would operate three to four 
years while those at ANAD would operate one and one-half to three 

In deveioping the alternative of regional disposal centers, the Army 
considered collection possibilities other than transportation to the 
nearest regional site. One possibdlty LS transportation by munitions 
type, with PrOjeCtlleS and mortar rounds being transported to TEAD 
and rockets, mines, and bulk agents being transported to ABAD. The 
Army rejected thts possibility due to the greater transportation ~ n -  
valved. Increasing the risk of a transport accident. Another vanation 
LS transportation of the UMDA stockpile to JA  for destruction The 
Army rejected this process due to the increased transportation in- 
valved. A proposal to destroy the PBA stockpile on-site in a modified 
BZ destruction facility was not considered m the regional plan, since 
it would differ little from the on-site disposal alternative. If reponal 
disposal is selected as the program to be pursued, the Army may 
review this proposal again. The destruction of the PBA stockpile on. 
site would reduce the amount of the national stockpile transported 
to ANAD from 22.6% to 10.6%, because PBA stores 12% of the na- 
tional stockpile. The public scoping process raised two other possible 
regional disposal programs moving stockpiles to remote locations 
where facilities would be built; and moving stocks a t  APG to J A  by 
barge Both were rejected in the DPEIS. substantially due to the 
increased transport without risk As this article discusses 
later, the proposal to transport APG stocks by barge to JA  has received 
more detailed review since publication of the DPEIS. 

Some parties have criticized the consideration of only two sites for 
regional disposal centers, particularly the State of Kentucky in its 
comments on the DPEIS The Kentucky comments must be con- 
sidered in their context as part of the serious opposition that exists 
to any plans for a diaposal facility a t  LBAD A review of the storage 

years.2'7 
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sites in  the Eastern United States, however, quickly eliminates sev- 
eral as successful candidates for a regional disposal center. APG has 
only one type of agent, the least hazardous (mustard), APG is in a 
relatively highly populated mea, and APG has a small percentage of 
the stockpile. LBAD has a wide variety of agents and munitions, but 
It has the smallest percentage of the total stockpile and the greatest 
public apposition to any disposal program being located there Only 
ANAD and PBA are reasonable alternatives in the eastern region. 
PUDA, the nearest western site to the eastern storage location, stores 
only a single agent, mustard, and would greatly increase the distance 
over which the Army would transport stacks if eastern storage sites 
shipped their chemical agents and munitions to PUDA. A further 
consideration LS that, while local populations may accept the need for 
and the associated nsks of a disposal facility for stocks located on the 
storsge site, they may be opposed to the transport of chemical agents 
and munitions from other storage sites through their communities. 
Such opposition to collection has already surfaced, including from the 
then Attorney General-Elect of Alabama; he appeared at  a public 
hearing on the DPEIS to comment in opposition to ANAD as a re- 
gional disposal site, and he spoke in favor of on-site disposal.zz0 

The human health considerations involved in the evaluation of the 
proposal far regonal disposal centers are very similar to those for a 
national disposal center. An added factor is that the effects of any 
catastrophic release would be much greater a t  ANAD than at  TEAD 
because of the higher population density near the installation. Im- 
pacta at storage sites where facilities were not constructed would be 
less than if on-site disposal facilities were built there, but impacts a t  
TEAD and ANAD would be greater because more construction and 
operating impacts would be involved than if those site8 were only 
disposing of their own stockpiles The reduced impacts a t  the six 
storage sites must be balanced with the impact involved in  trans- 
porting fortyfour percent of the stockpile through sixteen states. The 
risk from normal operations of regional disposal facilities 1s the same 
as if on-site facilities were constructed. Transportation accidents wuld 
have effects aut to thirty-five kilometers, however, placing more peo- 
ple a t  risk The estimated population at  risk ranges from 16,000 to 
as many as 8.9 million, depending on the size and location of any 
accident, with the possibility of as many as 15,000 fatalities221 
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The environmental considerations are also similar to those involved 
with a single national disposal center. Operating risks are somewhat 
less than those involved in the use of on-site disposal facilities, since 
Fewer plants are involved in the processing of the chemical agents 
and munitions The tranaportatmn involved, however, brings the ac. 
mdent risks to a broader range OF enumnments.222 The air quality 
concerns are also similar to those involved a i r h  B national disposal 
fml i ty  Impacts would extend over a longer time, m x e  regional fa- 
cilities would operate longer than on-ate facilities The pollutant 
concentrations. while estimated to be twice those of on-site facilities, 
would be minor, however, amounting to only about ten percent of the 
national standard for nitrogen oxide and significantly less for all other 
pollutants 

The concerns involved with obtaining p e n t s  under a regional 
disposal program are also similar to those involved in a national dis. 
p o d  program, although there is some increase in the number of 
agencies which will exerei~e permitting authority. Utah would ex. 
erme  air quality and hazardous waste disposal permitting authority 
for regional facilities a t  TEAD. Alabama would exercise air quality 
permitting authority for ANAD facilities, while EPA would exercise 
hazardous waste disposal permitting authority 224 While coordinating 
permit applications with three agencies will be somewhat more dif- 
ficult than the one agency involved If a national disposal program 
were selected. this 1s not a significant concern. The approval process 
involved in the transportation of chemical agents and munitions un- 
der this alternative I B  almost as great as under the national disposal 
center alternative. The number of states involved 1s reduced from 
twenty to sixteen, but there would still be a very large number of 
local junadictmns which could affect the process Little difference 
appears to exist between the alternatives in this area 

The hazardous waste generated by regional disposal Facilities would 
be the same a8 by a national disposal Facility, but it would be in two 
separate locations Operations a t  ANAD are estimated to produce 
12 2 acre-feet of hazardous waste requiring disposal in a permttted 
landfill, and TEAD would produce 23.9 acrefeet of such material 
The lesser amounts produced a t  each of two sites would likely make 
disposal easier, but whether the landfill area needed will be available 
when the waste 1s generated can not be predicted with certainty 

"'id st 2-33, 3-77 
"'Id at 2-32, 4-62 
."Id et 1-26 
" I d  at  2-32 
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The initial cost estimates of a regmnal disposal program are some- 
what less than the other disposal alternatives. Regional disposal cen- 
ters a t  ANAD and TEAD are estimated to cost $1,864 milhan, in- 
cluding $221 million ~n transportation msts.2Z6 These transportation 
costs, like those involved in the national disposal center alternative, 
probably are understated, according to more recent evaluations. By 
extending the 1994 deadline for two years, It 1s possible to reduce 
canstruetion coats under this alternative, resulting in cost savings of 
approximately $83 millmn.2z' Based upon these estimated costs, there 
1s no significant cost distinction between the regional and national 
disposal options. 

F. THE ON-SITE DISPOSAL ALTERNATIVE 
The most attention to date ~n the review of vanou8 alternative 

programs for the disposal of the national chemical stockpile has been 
focused on the proposal ta incinerate all the chemical agenta and 
munitions at  their current storage locations. This on-Bite disposal 
alternative was identified as the preferred alternative in  the DPEIS 
and has been subject to significant public comment. The on-site dis- 
posal alternative would require the building of facilities a t  each site. 
Mixed munitions facilities would be constructed at  TEAD, ANAD, 
UMDA, LBAD, and PUDA Bulk agent facilities would be constructed 
a t  TEAD, AGP, and NAAP. The BZ facility a t  PBA would be modified 
to process the stockpile stored there. There would be no off-site trans- 
portation of agents and munitions, because the on-site disposal fa- 
cilities would be adjacent to or nearby the current storage locations. 
The facilities would incorporate standard design features based on 
JACADS technology. Disposal operations would continue for between 
1.25 and 3 5 years, depending an the 

The health effects of operations and potential accidents vary from 
site to site w t h  t h s  alternative. Sites processing only H agents iPUDA 
and APG) are not subject to the same level of risk BS those processing 
nerve agents, due to the greater distances and lower concentrations 
at  which nerve agents are hazardous Estimates of the number of 
people a t  risk from accidents rage from between minimume of zero 
IANAD, LBAD, NAAP, PUDA, TEAD, and UMDAI and 100 (APGj 
and maximums of 420 (PUDA) and 99,990 iANADj The estimates of 
potential fatalities range from lows of zero iANAD, LBAD, NAAP, 

"'CSDP Supplement. supra note 79. ~t 1-13 
"'Concept Plan. avpia note 60, a t  3-12 
'l'CSDP General Informanon. supra nab  4, at 18-20, DPEIS, supra note 10, at 

2-5-2-6. 2-20 
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PUDA, TEAD, and UMDA) to a high of 1,167 I L B A D I . ~ ~ ~  This broad 
range of figures was based upon the different types of agents that 
could be mvolved. differences between Sites, and probable weather 
candhons. Tney illustrate the wde Merentia1 between accident nsks 
a t  different sites. The total probability of a potentially fatal accident 
affecting an off.site papulation a t  any site under this alternative was 
calculated a t  1 in 6,000.230 At some sites, such as NAAP, risk analysts 
indicated It was extremely unlikely far an) potential accident to have 
effects beyond the plant grounds 231 The overail health and environ- 
mental impacts from on-site disposal operations, not accidents, were 
evaluated as relatively minor. including some impact from the need 
far increased emergency response planning and stress on the public 
living near the facility; there would be no long-term effects The 
reduced health and environmental impacts from on-site disposal as 
compared to the collection alternatives were mpwtan t  in its selection 
as the preferred alternative. 

The selection of omsite disposal 8s the preferred alternative in the 
DPEIS gave rise to criticism that this choice was made without site. 
spec~fic environmental reviews a t  each storage installation While 
each storage installation received limited consideration of Its partic- 
ular characteristics, the DPEIS process, as mentioned earlier. did not 
involve complete site.specific documentation. That doeurnentation will 
follow the Final Programmatic EIS and could affect program choices 
Comments of private organizations in Kentucky and by the Governor 
of Kentucky sharply criticized the DPEIS far its limited site-specific 
evaluatmn and lack of specific data concerning the different stockpile 
risks and CAMDS e m 1 6 s ~ o n s . ~ ~ ~  The recent data compilation con. 
cerning the risks of continued Storage and CAMDS emission8 will 
address some of these comments. but the decision to delay site-specific 
environmental documentation until completion of the Final Program. 
matic EIS will continue to generate criticism from opponents 

The focus on the eight CONUS storage locations as sites of disposal 
faeilitiea drew significant attention to emergency response capabili- 
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ties. Detailed studies of the need to upgrade this capability near 
current storage locations are presently being conducted. Early esti- 
mates indicate that improving the emergency response capability 
near the current storage locations could cost as much as $31.5 mil- 
h ~ n ? ~ '  The need to improve capabilities in the area and the associated 
costs have attracted the attention of local authorities. Concerns over 
emergency preparedness and the casts of improvements were ex- 
pressed at  the public hearing on the DPEIS held in Anniston, Ala- 
bama,zs5 and by local officials of communities near UMDA.136 USA. 
THAMA has indicated that it would take the fundingrequestsoflocal 
commumtles for emergency preparedness improvements tQ  Congress 
for consideration.2sr There are no funds currently appropriated to aid 
local governments with the expenses of improving current eapabh-  
ties. Both Hartford County, Maryland, and Hermiston, Oregon, have 
submitted requests listing anticipated requirements, totaling 
$3,993,000 and $123,500 respectively, and asking for financial as. 
~ m t a n c e . ~ ~ ~  If on-site disposal 1s selected for chemical stockpile de- 
struction, all storage sites probably will submit requests for extensive 
financial assmtanee. 

The preferred alternative of on-site disposal has been subject to 
significant comment by other federal agencies, state governments, 
local governments, and citizen groups during the NEPA process af 
public hearings and the written comment procedure. Some federal 
agencies have submitted comments supporting on-site disposal, in- 
cluding the Department of the Interior and Region Ill of EPA.238 
Several states have also submitted written comments supporting the 
on-site disposal alternative, including Colorado, Indiana, Missouri, 

*"US Army Toxic and Hazardous Materials Agency, Pragrammsta Cast Estimares. 
Emergency Response Concept Plan for the Chemical Stockpile Dispoaal Program IPre- 
liminari Draiti 2-3 5 ,  9. 12. 33-38 11987). 

"bAnm.tonPublicHes~ngon DPEIS.supmnateZZO(Statement o f x r  SamSlone) 
'"Letter from Laws A Carlsan, Judge of hforrow County, Oregon, to Dr Vernon 

Hauk, Center far Diseaee Control (Mar 16. 19871 Irequesting funding far emergency 
preparednessr Letter from Glenn Youngman, Chairman. Umatilla County Board of 
Commmslanen, to Dr Vernon Houk, Center for Di ieas~  Control [Mar 18 19871 (re- 
queatmg funding for emergsncy preparedness) 

ls'Health Plan, ~ u p r o  note 138 <Statement of Mr Charles Baromani 
"'Letter from Habern Freemen. County Executive, Harford County. Maryland to 

Dr Vernon Houk. Center far Disease Control [Mar 24, 1987) ldmvasmg casti of 
emergency prsparedness), Letter from William E Neuffer. Mayor, Hermaton, Oregon. 
to Dr Vernon Hauk, Center for Diseaae Control (Apr 7, 1987) Irequesting funding for 
emergency preparedned 

'"Letter from U.S Department of the Interior Lo Program Manager for Chemical 
Demilitariratmn (Aug 28. 19861 (Comment 0040 ta DPEIS!, Letter from U S  E n n -  
ronmental Prorectmn Agency, Repan 111, t o  Program Manager for Chemical Demih- 
tanlalion ISept 22, 19861 (Comment 0108 ta DPElSl 
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Nebraska. Ohio. Utah, and While several of these corn- 
ments can be attributed to that state's desire to avoid any partxi- 
patian in thi8 program when no storage facility is located within its 
boundaries. the v i e w  of the state agencies in Indiana, Colorado, and 
Utah indicate that, while destruction of the chemical stockpile al. 
ready located within those states 1s acceptable, there 1s no willingness 
to accept shipments of these materials from other locations. Local 
governments and citizen groups submitted similar The 
public hearing process demonstrated vaned levels of public concerns 

"'Letter from Colorado Depanment of Health to Program Manager for Chemical 
Demllitsrirsfion lSept 19 1986) tCommenl 0117 to DPEISI. Letter fmm State of 
Indiana t o  bogram Manager far Chemical Demilitariiatian (Sept 22 19881 (Comment 
0060 t o  DPElSi Letter from Miasouri Department of Zsfural Reiourcei to Program 
Manager for Chemrcal Demhfarizstmn iRav 3, 1986 tdmcuasing on-site disposal1 
Letter from Governor RobenKerrey. State oisebraikato PropamManager forChem- 

on iSept 22. 19861 lcommant 0101 to DPEISI. Letter from Srate af 
es Commiiiian to  Propam Manager for Chemical Demilitarization 

ment 0127 t o  DPEISi Letter from State af Etah Depanment of 
Health t o  Program Manager for Chemical Demditansatmn , Sepl 16. 1986) lCommenr 
0098 to DPEISI. Letter from Governor aiffyaming ta Program Manager far Chemical 

'"Letterfrom Yr Sam S h e  CalhounEmergency Management Agsnc). toPTogram 
Manager for Chemical Demilitarization (net 21, 1986, iCommenf 0129 t o  DPElSI. 
Chemical Starkpile Disposal Program Draft Programmatic Environmental Impact 
Statement. 1986 Publie Hearing conducted 81 Pine Bluff, Arkansas 119861 'Statement; 
of Jack Parmateer Office of Emergenc) Services Jefferson County Arkansaa. and 
Tom AshcraEt, Ysyor W%haehall. Arkansanl. Chemical Stockpile Dlspasal Program 
Drait Pragrammatlc Envmnmental lmpsct Statement, 1986 Public Hearing con. 
ducted st Pueblo, Colorado ,19861 [Statement of \lr Aver) Wyent, Pueblo City and 
County Health Depsrtmmti. Letter from Arkansas Sail and Water Cansenanon Com- 
midsmn t o  Program Manager for Chemical Demilitarization lSepl 18.1986) Comment 
0062 to  DPElSi Letter from Mayor o f  Pine BluE, Arkansas to Program Manager for 
Chemlcal D e m ~ l m r ~ z a m n  iSepf 19.19861 Comment 0063 t o  DPElSl Chemical Stock- 
p l ~ e  nlsposai heam D ~ ~ ~ I  ~~~~~~~~t~~ Envlranmsntai impact statement. 1986 
Pubhc Hearme conducted at  H e n i t o n .  Oregon (19868 'Statement8 of Canmessman 
Raben Smith and R R Schroth Mayor. Hemiston. Oregon). Letter from Umatllla 
County Emergency Management to  Romsm Manager for Chemical Demilaanration 
iSepf 9. 19861 Comment 00j2 ta DPEISI. Letter from City of I n g o n ,  Oregon tu 
Program hlanager far Chemical DemlllmnLatLon 'Aug 22 19868 (Comment 0036 10 
DPEIS,. LetterfmmClmton Chamber ofCommereeroPragram\lanagerforChemieal 
Demilifariiatmn 'Aug 11, 19861 Comment  00% to DPElS). Letter from Cif3 of Clln 
TU", Indiana. t o  Program Manager far Chemical Demllltanzatlan lAug 11.1986"Com- 
ment 0027 to DPEIS, Letter from Clmton Industrial Development Calparatm to 
Pramam Manager for Chemical Demlht~n28110n IAug 11. 19861 lCommsnf 0028 to 
DPEIS). Letter from Sally H Dieke. Potomac Chapter, Sierra Club, to  Program Man- 
ager for Chemical Demilitannatian 8Sepr 12. 19861 (Comment 0050 to  DPEISI. Letter 
from Greater Pine Bluff Chamber of Commerce to Program Manager for Chemical 
Demilitariratmn ,Sept 15, 19861 lCammenr 0086 to  DPEISI, Letter from Oregon En- 
virnnmentsl Council to P r o p a m  Manager for Chemical Demilitarization I S w t  23, 
19861 iCamment 0112 t o  DPEIS, 

nemliltarliatlon rsept 10. 19861 #comment 0061 to DPEW 
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at  the different sites, without any opposition to the program during 
public hearings at the two largest storage facilities, TEAD and PBA.W2 

The on.site disposal alternative has received significant criticism 
in mme arez.8. The opposition has been the Featest  a t  the storage 
facilities with the smallest portion of the chemical stockpile, with 
LBAD clearly demonstrating the highest level of public opposition 
Under Secretary of the Army Ambrose attended the public hearing 
on the DPEIS held a t  Richmond, Kentucky, and he heard a large 
number of eommenters. Opposition speakers represented state gav- 
ernment, local government, and private citizens and cited eoncern~ 
including the high population near LBAD, the lack of full-scale teeh- 
nology testing, the negative effects a disposal facility could have on 
the local economy, the emotional stress on residents and children 
from incinerator operations, and often arguing that  LBAD had unique 
considerations which required the movement of Its stockpile to an- 
other location for destruction.z43 Under Secretary Ambrose responded 
that  the LBAD area was "not that unique" in terms of population at  
risk, being similar to APG, ANAD, and PBA.?'+ The opposition at  
LBAD continually raised the issue that, while LBAD had the lowest 
percentage of the chemical stockpile (1 661, the DPEIS cited it as 
having the highest potential number of fatahties in the event of an 
accident. Kentucky Governor Martha Collins presented these same 
concerns in testimony before the Subcommittee on Investigations of 
the  House Armed Services Committee on July 25, 1966.24s LBAD 
does contain the smallest percentage of the stockpile, and the papu- 
lation at  nsk is somewhat greater than other storage locations The 
stockpile a t  LBAD, as discussed earlier, however, contains munitions 
that are of particular concern as handling nsks: M55 rackets filled 
with both VX and GB. The presence of large numbers of these mu- 
nitions makes any movement of the LBAD stockpile more difficult 
and potentially more dangerous than other stockpiles, such a6 those 
at  APG or PUDA. 

Opposition to on-site disposal does not only exist in the LBAD area. 
Citizens near APG and NAAP opposing this alternative have sub- 
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mitred petitions and written comments calling for further 
Opposition from citizens at these locations does not approach the level 
of the opposition at LBAD. The stockpiles at APG and NAAP, ton 
containers of mustard and VX, respectively, also present significantly 
easier disposal considerations than the mixed munition stockpile a t  
LBAD, uhich can allow the Army to demonstrate a strong case for 
the safety of on-site disposal of the APG and NAAP stockpiles 

One of the significant concerns raised by opponents to on-slte dis- 
posal 1s the fear that the disposal facilities constructed a t  local in- 
stallations will become permanent and wi l l  make their communities 
hazardous waste centers for yean  to come. The use of these facilities 
for any purpose other than chemical disposal 1s expressly prohibited 
by statute; the statute states that the facilities will be dismantled 
after they complete chemical disposal  operation^.^^' Some public of. 
ficials. including Governor Collins of Kentucky, citizen groups, and 
private citizens. have expressed coneern that, after the investment of 
millions of dollars to construct these facilities, a later Congress will 
repeal the current statutory restrictions and allow the facilities to 
continue to operate.24b It is impossible for Army officials to address 
this concern, because it  involve^ future mtions ofcongress over which 
the Army cannot exerme control Although Congress has currently 
made a commitment to the CLtizens who live in areas that will even. 
tually have disposal facilities that those facilities will not be per. 
manent, it cannot guarantee that a future Congress will not declde 
that the nation as a whole needs those facilities to continue disposing 
of hazardous waste 

An argument that opponents to on-slte disposal at both LBAD and 
APG have used 1s that the nsk  analysis between alternatives does 
not consider time exposure This position essentially asserts that there 
LS a greater n sk  from the exposure of residents near storage sites to 

''*Letfer from D F YcCune to Program Manager for Chemical Demililarliallan 
8Sept 23 1986' lcommint 0079 to DPElSj Letter from R and K Hudson to  Program 
Manager for Chemrcal Demrlifarmafmn lSept 21 15861 #Comment Oil0 fa DPEISl 
Letter from J and L Hudson t o  Propram YanagerforChemical Demilitarizatm 8Sept 
20. 19868 Comment  0096 to  DPEIS,. Letter from J Steinbrenner t o  Program Manager 
far Chemical Demilitarirafion 8Sepf 23 15861 #Comment 0097 to  DPEISI. Letrer from 
J G Johns to Program Manager for Chemical Demililsrirstion 8Sept 21, 19861 (Corn- 
menr 0095 to DPEIS,, Letter from C Swon  fa Program Manager far Chemical De- 
milifa~izarion 1Sept 18 19868 Comment 0100 to DPEISl Letter from L Houell t o  
Propam Manager for Chemical Demilirariiarion 8Sept 22 1986, lCommenr 0103 t o  

Kood Public Hearings on DPEIS sup' 
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incinerator emmmn8 and other aspects of disposal operations over a 
period of years than there is from the exposure of admittedly larger 
populations along transportation corridors during the relatively brief 
time periods when chemical agents and munitions are actually in 
transit through those areas 248 Proponents of this position have not 
drawn any distinctions between the level of the two distinct risks 
Involved. The attractiveness of the proponents' calculations dissipates 
when smaller operational accidents are compared to the potentially 
large transportation accidents which could occur. Other commenters 
have noted the different nsks involved and taken positions in favor 
of lower level long-term risks rather than nskmg a catastrophic trans- 
portation The raising of the mue will almost certainly 
result in mme review of the relative nsks in the final EIS risk anal. 
ysm 

In evaluating remum impact8 of the disposal alternatives, the 
increased complexity involved in managing eight operations was con- 
sidered more difficult than managing one or two disposal operations 
This increased difficulty IS counterbalanced by the difficulty ofman- 
aging transportation during the two to three years necessary for the 
collectmn aiternatwes.2h' It 1s also clear that the regulatory com- 
plexity of on-site disposal operations will be greatly increased, be- 
cause the eight different state6, and m some mstances EPA, will 
control the review and permitting process for air emmsmns and haz. 
ardous waste disposal This concern also must be balanced against 
the regulatory complexity involved in the massive, long-term trans- 
portation effori which would be necessary for the collection alterna- 
tives. In reviewing this aspect of the dispaaal alternatives. none has 
an advantage aver the othemZSZ It IS difficult to determine a t  this 
time the extent of difficulty which could be involved in processing 
permit applications with different states. States where significant 
opposition to the program exists may be reluctant to grant the permits 
needed for disposal operations Maryland permitting authorities have 
already indicated that they will require site-specific environmental 
documentation pnor to processing permit applications 253 The Clean 

Oregon, 
'~'DPEIS. supra note 10. B L  2-19-2-20 
"'Id at 2-16 
"zEdgsuocd Public Hearing on DPEIS, aupm note 24 lstatemenf ofhlr Alrm Bawles, 

'Chief Hazardous Waste Permit Commiismn, Maryland Waste Management Admm 
d t l 8 f l " l  
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Air Act, RCRA, and Army Regulations require that permits be ob- 
tamed before construction of facil~ties?~' 

The on-aite disposal alternative results in the same total amount 
ofhazardous waste as other disposal alternatives. However, the waste 
material requmng disposal will be spread among the different dis. 
p o d  Site8 m different amount8, rangingfrom 0.76 acre-feet a t  LBAD 
to 16 28 acre-feet a t  TEAD.2eG The reduced quantities a t  each location 
should present a smaller disposal problem than the larger quantities 
accumulated at one or two collection Sites 

The cost ofon-site disposal was estimated in the DPEIS a t  $1,972 
mdhon, greater than either collection alternative.256 However, If more 
recent transportation cost estimates are considered, it appears that 
on.site disposal 18 likely to be the least costly of the disposal alter- 

One of the factors in selecting on-ate disposal as the preferred 
alternative ~n the DPEIS was its ability to meet the 1994dmpasal 
deadline Bet by Congress On-site disposal was seen 8 s  more flexible 
than any alternative mvolvmg transportation and less subject to de- 
lays, and was considered as having the best chance af meeting the 
1994 disposal deadline.26' This concern for meeting the 1994 deadline 
has drawn criticism from many sources. Mr. Tom FiteGerald, a 
spokesman for opponents in the LBAD mea, testified before the Sub- 
committee on Investigations ofthe House Armed Services Committee 
that "[tlhe 1994 deadline has led to a baekwards.laokmg approach 
by the Army u.hieh has narrowed unacceptably bath the range of 
options for disposal and considerations of public health and safety."'" 
Other public officials from Kentucky and Maryland have also argued 
strongly against the 1994 deadline, asserting that JACADS opera- 
tions should be fully tested, with emisuons data developed and re- 
newed before any disposal facilnies are constructed in the United 
States These arguments proved attractive to Congress, and the 

natlVeS 

"'42 U S C 6 6925,19228. 42 K S C 8 9  7475 7502 119621 Arm) Reg 200-2 En- 
rimnmenlal Qual i t i~Enr i ronmen ta l  Aspects ol Arm) h ~ l l o n ~  $1 Sept 1981, :here- 
inafter .Arm) Reg 200-21 

DPEIS, supra note 10 ai 4-53 
Id at  2-6 
Id st  2-19-2-20 
Subcammntee Heanngr. SUPTO note 57 <Statement ofhlr Tam FitiGersldl 
Edgeraod Public Hearing on DPEIS ~ u p m  note 24 <Statement of State Senator 

Cathenne Rile), Letter from Manha L Collmi.  Governor. State of Kentucky, to 
Program Manager for Chemical Demditarizatmn lSept 22, 19861 Comment 00i7 to 
DPEISI. Subcommllfee Heanngs. supiu note 57 istatemem of Katherine B F l d .  
Concerned Citizens of Madison County> Army Times Mar 30, 1987. at 25, c01 1. 
KenLucky Publli Hearmg on DPEIS, ~ v p m  note 195 Statement of Ma Sue Hall1 
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DOD Authorization Act of 1987Ze0 directed DOD to report an alter. 
native approaches that optimized safety and cost-effectiveness with- 
out the constraints of the 1994 disposal deadline. DOD responded by 
submitting B report to Congress in March 1987. 

G. OPTIONS IF THE 1994 DEXDLINE IS 
REMOVED 

The 1987 report to Congress supplemented the extensive repart 
which had been submitted one year earlier. The supplemental repart 
discussed five options for modifying the disposal program; all would 
delay the completion of the destruction of the chemical stockpile be- 
yond 1994. No recommendation was made by Congress as to which 
option should be adopted if the 1994 deadline for disposal LS removed. 
The options were presented far consideration by Congress in making 
their decision regarding the disposal deadline and not 8s new pro- 
posals or requests to extend that  deadline. 

The first option presented in  the supplemental plan was a modified 
baseline program. Under this option the construction of CONUS dis- 
posal plants is delayed until CAMDS disassembly and thermal de- 
struction equipment is fully tested and JACADS has conducted twelve 
to eighteen months oftoxic operations. The CONUS plants could then 
incorporate any technical improvements developed during this period. 
The disposal plants under the amsite alternative would be opera- 
tionally paired, with construction, testing, and operations at  UMDA, 
PUDA, LBAD, and APG coordinated with those a t  JACADS, TEAD, 
ANAD, and NAAP, respectively PBA would operate independently. 
This plan allows for the work farce's eupenence at  the first Site to be 
utilized in the construction and operation of the follow-on site's fa- 
cility. This program would reduce the management resources needed 
to conduct the on-site disposal program, because all eight sites would 
not be under construction or operating simultaneously. The modified 
baseline program reduces the number of plants required under the 
regional disposal center alternative from five to four and, under the 
national disposal center alternative, further reduces that number 
from five to three. Thin reduction in the number of plants required 
is generally due to a design modification, including two liquid incin- 
erators within a facility, both somewhat larger than JACADS. The 
modified baseline plan extends disposal operations out to mid.1996 
for the on-site alternative and late 1995 far the regional and national 
disposal alternatives. Costs are estimated as slightly higher than If 
disposal were completed by 1994; construction savings m e  somewhat 

*"Act of Nav 14 1986, 5 164, Pub L No 99.661. - S t a t  - 11986r 
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less than the cost increases due to longer storage of the stockpile The 
cost of omsite disposal 1s estimated under this option as 52,234 3 
million, regional disposal a t  $2.068.8 million, and national disposal 
a t  $1,988 7 The regional and national disposal cost esti- 
mates include the prev~oualy stated transportation cost estimates, 
rh i ch  are probably low 

The second option presented to Congress was the JACADS opera- 
tional testing program Under this option, JACADS nould provide 
full-scale operational technology verification JACADS would dispose 
of various classes of chemical munitions. working gradually at one- 
third, two.thirds, and full process rates with each type of munition 
and agent. After venficatmn of the disposal process. the designs for 
CONUS plants would be finalized based on the JACADS experience 
The JACADS verification 1s estimated to require eighteen months 
CONUS plants would also be constructed and operated in pairs as 
described in the modified baseline program The JACADS operational 
testing program also redueea the number of plants required to carry 
aut the regional and national dispoaal center alternatives. which are 
the same as those under the modified basehne program. The comple- 
tion of the diaposal program 1s delayed for a longer period under this 
aption, with regional disposal estimated to be completed in late 1998, 
national disposal in early 1999. and on-ate disposal in mid-1999 
Costs also increase due to the longer penod of storage, with on-site 
disposal costs eatimated a t  $2,506 6 million. regional disposal costa 
a t  $2,153.2 million, and national disposal costs at $2,241 7 million 
As under the modified baseline program, these cost e8timates ~nvoI\-e 
transportation costs which may be seriously underestimated. 

The third option presented to Congress 1s a modification of the 
second, involving sequenced construction ofplants after full JACADS 
operational testing and verification. Under this aequenced program 
the TEAD facility is constructed and its stockpile destroyed after 
JACADStesting OncetheTEAD disposal mission IS completed.work 
crews would mow from site to sile t o  construct, operate. and close 
fac>lities uncil the entiie stockpile IS destroyed. Under the on-site 
dispasal alternative, the workforce would relocate from TEAD to ANAD. 
to UMDA. to PUDA, and finally to LBAD PBA would operate in- 
dependently with 11s modified BZ disposal facility, and the bulk sites 
would operate under a separate sequenced program, with NAAP op- 
erating first and the workforce then relocating to 4PG. Under the 
regional disposal center alternative, TEAD would operate first m t h  

CSDP Supplement aupm note 79, a t  4-4-4.11 
'L'ld a t  4-1 4-12 1-l-4-19 
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the workforce then relocating to ANAD All NEPA documentation 
and permit applications would be spread out over the duration of the 
program. R e p n a l  and national disposal centers include the Same 
number of plants as the previously discussed options. This option 
significantly extends the duration of disposal operations. Completion 
dates were projected as mid-1999 for national disposal, early Ln 2003 
far regional disposal and out as far as late 2008 far on-site disposal 
Costs also rise with this delay; national disposal costs were estimated 
at $2,260.9 million, regional disposal a t  $2,354.1 million and on-site 
disposal a t  $2,749 1 mill1on.2~~ All estimates are subject to the same 
concern regarding transportation costs diacussed earlier. While this 
option would optimize workforce experience, it  may be unrealistic to 
assume that  the experience will be as extensive as anticipated, par- 
ticularly for the on-site disposal plan. I t  1s likely that a significant 
portion of the workforce may decide to leave the program rather than 
endure the series of relocations involved in it  The lengthy duration 
of the program will also cause personnel losses through normal at- 
tritionas membersoftheworkforceretire orotherwmeease working. 

The fourth option presented in the supplemental plan involved a 
dual technology evaluation program, this would delay any CONUS 
disposal operations until both JACADS and cryofyacture technologm 
are fully tested. This option also involves staggering CONUS plant 
operations to take advantage of workforce experience. After full tech- 
nology evaluation is completed, the decision would be made to proceed 
with either cryofracture or munitions disassembly prior to destruction 
by incineration Cryofracture is not a feasible method for bulk agent 
disposal operations, because the containers me so large and relatively 
simple to dram by using them valve systems. Therefore, any deciaion 
to proceed with cryofracture technology would only involve five sites: 
TEAD, ANAD, LBAD, PUDA, and UMDA. The BZ disposal facility 
a t  PBA would still be modified to JACADS technology under this 
option. Cryofracture would decrease operating costa, but the lack of 
operational testing and experience in technology would result in off. 
setting storage costs. The estimated costa under this option differ 
based upon which technology 1s finally selected. Omsite disposal costs 
are estimated at  between $2,358.6 million (eryofracture technology) 
and $2,641.2 million (JACADS technology), regional disposal costs 
a t  between $2,277.3 million (eryafracturej and $2,305.7 million 
(JACADS), and national disposal costa a t  between $2,202 4 million 
(cryafracture) and $2,321.9 million (JACADS). All cost estimates for 
collection alternatives may greatly underestimate transpartation costs. 
Estimated completion times for this option are shorter than for the 

'"Id a t  4-1. 4.20, 4-23-4-27 
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third option, extending to the end of 1999 for regional disposal and 
into 2000 for national and on-site disposal a l t e rna r i~es .~~‘  Cast es- 
timates and program duration estimates under this option must be 
considered in the context ofthe embryonic technology level that exists 
in cryofracture and may be significantly altered as research pro- 
gresses. 

The last option presented to Congress under the supplemental plan 
was a hybrid of the plans cantamed in the third and fourth options 
Under this option the dual technology evaluation would take place 
as It would under the fourth option. but plant construction would be 
sequenced in the manner provided in the third option. Under this 
option either JACADS or cryofracture technology would be chosen 
aRer full testing and evaluation. This combination of approaches sig- 
nificantly extends the program, with completion estimated for late 
2000 under the national diaposal alternative, early 2003 under the 
regional disposal alternative, and late 2005 under the on-site disposal 
alternative As in the fourth option. cost estimates vary depending 
upon which technology 18 finally selected Cost estimates for on-site 
disposal range from $2,463.8m1lhan Icryofraeture) to $2,794.9 million 
IJACADS), those far regmnal disposal from $2,397 million (cryofrac- 
ture) to S2,428 million (JACADS), and those for national disposal 
range from S2,202.4 million lcryofracturel to $2.339.9 mdlian (JA. 

While utilizing the greatest amount of technology testing 
and workforce experience, this option includes the significant nega- 
tive aspects assoelated with the long delay Ln completing disposal 
operations The cost estimates can only be considered as very ap- 
proximate since cryofracture technology is in relatively early devel- 
opment and the transportation cost estimates involved in collection 
m e  likely understated. The advantage gained from workforce expe- 
rience may not be as great as anticipated ~ i n c e  attrition may increase 
due to the required relocation and the long duration of the program. 

V. CURRENT CONCERNS IN PLANNING 
FOR CHEMICAL DISPOSAL 

The Army has prelimmanly determined through the DPEIS process 
that collection alternatives have a higher n s k  than an-site dlsposal.‘b6 
The public commenting process has identified several areas in whleh 
further research should be conducted. EPA has suggested that further 
efforts be made to quantify the risks involved in the different alter- 

“‘Id st  4.2 4.28-4-29. 4-37-4-42. 6.4 
’Bald ~t 4-43. 4-51-4-66 
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natives, to consider other transportation and collection options, and 
to attempt to evaluate the synergistic effects of exposure to multiple 
agents during the destruction Similar comments were raised 
by state agencies Further research 1s being conducted, but It 1s 
very difficult to develop more accurate riak quantification because so 
much of the data must necessarily be based upon estimates. The lack 
of experience with agent releases and the current good safety record 
are warking against the development of accurate nsk  analys~s. Any 
estimates in this area necessanly are going to be of limited value. 
The Army has cited the need for more comprehensive risk analysis, 
studies of transportation methodology, emergency response proce- 
dures, and possible further alternatives in its 1987 report to  Con- 
g r e s ~ . ~ ~ ~  I t  1s questionable just how much accurate, useful data can 
be developed 

The 1994 disposal deadline set by Congress has proven to be very 
controversial. HHS has expressed concerns over the short period JA- 
CADS data would be available before currently scheduled operations 
at  CONUS plants would have to begin to comply with that  deadline?'0 
The Task Force ofthe Environmental Affairs Committee of the Amer. 
ican Society of Mechanical Engineers has studied the disposal pro. 
gram and believes that  the 1994 disposal deadline is unrealistic and 
that JACADS should be successfully demonstrated before the design, 
construction, and operation of any disposal facilities in 
Several politicians, including Congressmen representing the area8 
within which APG and LBAD are located, have argued for an exten. 
slon to allow the Army to test operations at  JACADS before building 
any CONUS disposal Under Secretary of the Army Am- 
brose, who has been deeply involved in the planning of the diaposal 
program, has stated that he believes it would be more prudent to 
complete tests a t  JACADS before going forward with other disposal 
facilities 

It now appears that the most prudent eour~e of action LS for the 
disposal deadline to be removed and current research into the areas 

'"'LetterfromU S Environmental R a ~ c r i o n  AgeneyfaRogramManagerfar Chemlcal 
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of concern completed while JACADS 18 tested and operationally ver- 
ified a t  full production However, the desire for absolute certainty m 
data cannot be allowed continually to delay the start of disposal op- 
erations. Absolute certainty 1s not possible in this area due to the 
lack of technological experience It 1s possible in this field to conduct 
ContinuuuS testing while never establishing complete certainty about 
the procese The Mayor of Whitehall, Arkansas, located j u t  outside 
PBA, iummarized this concern, stating 

[Ilf we get so involved in trying to have an absolute safe 
program to where we forget that we need to get rid of it 
[there will be a more serious problem1 . [Ilt's not going to 
get any better, and the safest thing to do 1s to go on with the 
good plan z'4 

In the author's opinion, planning should now concentrate on com- 
pleting JACADS and operationally verifying the process. Incineration 
has been demonstrated as safe, with very small emmmns resultmg. 
If the JACADS process 1% demonstrated a t  full production rates, it 
should be used BE the basis for the disposal of the entire stockpile 
The second option presented to Congress in the 1987 supplemental 
plan 1s a sound program for disposing of the deteriorating stockpile 
with reasonable speed The data available from JACADS will respond 
to concerns that the Army in the DPEIS 1s proposing to build multiple 
facilities using a technolog). not adequately proven. The critical de- 
cision to make m pursuing this program IS whether or not to transport 
any of the stockpile from ,t i  current storage locations to other sites 
for disposal This decision IS c n t m l  to the expeditious completion of 
the chemical disposal program 

A. COSSIDERATIOA3 IATOLVED I.V 

SHOCLD TRAI'SPORT CHE;MICAL AGEYTS 
AVD M ~ I ~ I T I O ~ V S  

DETERMIXIiVG WHETHER THE ARMY 

There are many factors which must be considered in determining 
whether any tramportation of chemical agents and munitions should 
be undertaken. The Army does hare some experience in transporting 
this material. but most of that experience 1s of little value, because 
I t  IS dated and was incurred m times before the current wide variety 

~- Health Plan 'up'" note 136 Siaremenr of Tom Ashcroft, llsyor \'ihifehall Ar- 
kanaa- 
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of detailed regulations for transporting hazardous materials existed. 
Except for the stockpile a t  NAAP, all munitions and agents were 
transported to their current locations The last 1arge.scale move- 
ment far purposes of diaposal occurred in 1969, and a smaller move- 
ment involving chemical bombs occurred m 1918, transporting 888 
bombs from Rocky Mountain Arsenal to TEAD.276 Vanous methods 
oftransport including rail, truck, and air were used in the more recent 
movements. 

Army regulations require that  the safety precautions to be utilized 
in any movement of chemical munitions within CONUS be equal to 
or greater than the standards set by the United States Department 
of Transportation DOT regulates the shipment of hazardous 
materials pursuant to the Hazardous Materials Transportation ActZrs 
and has published extensive regulations concerning truck and rail 
transport of hazardous material.zrg DOT has expressed serious con- 
cern over any possible movement of chemical agents and munitions 
as part of a disposal They can be expected to closely review 
any transportation plans mvalvmg such movement. 

HHS, which is required by Statute to review any proposed trans- 
portation plans concerning chemical agents and munitiona,ZB1 has 
been involved in the review of mmal  transportation plans and advised 
the Army that more consideration should be given to barge trans- 
portation of the stockpile located at  APG and to the possibility of 
stabilizing the agents and munitions for transport by placing them 
at  extremely law temperatures.2B2 The Army has responded to these 
concerns of HHS by conducting a further review of the potential far 
water transportation of the APG stocks and of the possibilities of 
chilling chemical agents for shipment 

A recent study conducted into the possibility of cooling chemical 
agents prior to shipment has developed information indicating that 
some nsk reduction would be obtained if certain mmitiom were chilled 
prior to shipment. The chemical agents ~n the stockpile have a very 

1”CSDP Genera1 Information. ‘YP‘Y note 4 81 45 
’TaId at 49 
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wide range of freezing points GB will not freeze unless cooled to 
-70 4'F. VX will freeze e t  -6rF and mustard will freeze at tem- 
peratures between 3TF and 58.1"F Cryogenic chilling to reach the 
extremelylaw freezing points of GB and VX 18 natpractmbie,  because 
It would embnttle the carbon steel munitions which encase the agents, 
making them much more hazardous to transport. These prqeetile 
casings may become brittle a t  - 60°F Li4 An advantage was found by 
cooling the munitions to approximately VF, which would freeze mus- 
tard agents and lower the vapor pressure of GB and VX.2a6 The ad. 
vantage gained by cooling to O F  1s that ,  for about one hour, mustard 
and GB munitions that develop leaks would have significantly lower 
emissmna; little difference was found with VX emiS8mnsZBB While 
there was some safety benefit in the event of leakage, no apparent 
benefit was found if an accident resulted m detonation or fire while 
the munitions were a t  a temperature of O'F 287 The estimated costs 
of chilling GB and mustard agents for transport was only approxi- 
mately S23 5 million above nan.refngerated transport.2s8 This modest 
cost increase IS relatively msigmficant in comparison to the total 
program costs and, if  transportation of agents IS selected, provides 
Some mitigation of transportation accidents involving leakage by de- 
laying more dangerous emission levels for up to one hour. This allows 
for emergency response measures to take effect pnar to a significant 
health hazard developing in same cases 

The munitions in the current stockpile are generally stored in a 
manner conducive to transport There are potential hazards from 
rockets, mines. mortar projeetilea, and 105 millimeter cartridges be. 
cause they contam a variety of fuzes, bursters, and propellant '" Any 
tramportation would require DOT approval and RCRA manifest doc. 
umentatian due to the hazardous nature ofthe materials The general 
considerations involved in any form of transport center on the safety 
of the planned movement. The overall probability of a major agent 
release has been estimated by USATHAMA as approximately two 
orders of magnitude 1100 times1 higher for any collection alternative 
than for on-site disposal alternatives As part of the DPEIS. safety 
analyses were conducted for rail. truck. and air transport modes 

'b'OEhce of the  Program Manager lor Chemical Ilunilmns, Transponalion af Chem- 
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These analyses resulted in a relative safety ranking of rail as the 
safest method, followed by tmck and then by air transport. In eval- 
uating the  BIZ^ of any potential agent release from an accident, air 
transport was considered i o  have the potential for the largest release, 
followed by rail and truck transport.281 The transportation of agents 
over the  broad distances involved also adds to planmng complexity 
by the great diversity ~n potentially impacted enwmnments that would 
be traversed by the shipments. Planning would have to attempt to 
establish responses for accidents of various types and axes and In- 
volving different agents for all potentially impacted envronments. 
The DPEIS d e t e n n e d  that mitigation of accident impacts would 
probably be much more difficult during transport than if the accident 
occurred at  a storage site 2B2 

The off-8ite transportation required by any collection alternative 
would require a significant commitment to emergency response plan- 
ning. All localities potentially affected would need to be involved in 
this plannmg, and mobile emergency response capabilities would need 
to be developed that  could respond to an accident site in a very short 
time. In a memorandum that the Public Service Commissmn of Ohio 
submitted to USATHAMA, the vast planning complexities were high- 
lighted for transportation through that state. The Commission noted 
that the proposed transportation route through Ohio passed through 
forty-eight cities, towns, and villages with a population of 219,000 
people. The trains would c m s  599 grade crossmgs and 149 bridges 
Planning would have to consider the potential impacts a t  each of 
these lacations and coordination would be necessary with each corn- 
munity. As part of the response capability, It is considered necessary 
to have monitoring devices available to provide for the detection of 
agent8 below threshold limits, which would likely require the use of 
mobile systems.2s' Another emergency response planning consider. 
ation is the escort's composition and capability to respond to accidents. 
Initial reviews of this aspect of m y  transportation plan have deter- 
mined that  any mobile escort could not have the capability to deal 
with some mpects of an accident, such as mass medical treatment.29' 
The more complete analyses of transportation concerns, which have 
been conducted since the DPEIS, have developed detailed informa. 
tion, highlighting to a greater degree the nsks which would be ~ n -  
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volved, the planmng complexity, and the Imitations on emergenq 
response capability 

Shipping chemical agents and munitions would involre the use of 
special containers. 4 t r o  part container 1% considered necessary Such 
a container should have the ability to provide a partial vacuum, have 
a filter system, and an alarmed momtonng device Safety require- 
ments for such a container are based upon Nuclear Regulatory Com- 
m m m n  test requrementa for containem used in the shipment af 
radmacnve material and include a drop test from thirty feet, a punc. 
ture test, an Incineration test reqmrmg survwmg a fire of 1472F  for 
thirty mmutes, and a water immersion test The cost of such a 
container has been estimated at approximately $400,000 each 

The Center for Environmental Health of HHS has characterized 
the planmng considerations involved in any collection alternative as 
staggering 299 The mt i a l  draft of the Emergency Response Concept 
Plan for the Chemical Stockpile Disposal Program gave the following 
comment on the required emergency planning e f f m  'This effol~ would 
in~o lve  thousands of organizations agencies and personnel The plan. 
ning organizations would require extensive resources and moat loeal 
communities would undoubtedly require assistance to meet basic 
emergency planmng requirements The iubstantml cost and time 
commitments are only part cf the problem 

While reeogmzmg that. no matter what transportation method may 
be chosen the planning considerations are extensive, the Army haa 
renewed four possible transportation methods for moving all or part 
of the stockpile from Its current storage locations These methods 
include shipment by truck, rail, air, and aa t e r  More exteneive anal- 
ysis has been done for rail transport. becauje It appears to have the 
greatest potential 

Transport by truck was briefly considered and eliminated as a fea- 
sible method For safety reasons. truck convoys could only be of lim- 
ired length. about one mile, and would travel only in daylight and 
good weather They would be limited to proceeding only up to 400 
miles per day During overnight stops they would be halted within 
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protected compounds on military Installations. Such a program would 
require 610 truck convoys to support the regional disposal center 
alternative and 820 convoys to support the national dmpmai center.3o' 
The large number of shipments, the long-term impact on highway 
traffic Row, security considerations, and time required to complete 
the movement of the stockpile make truck tran8port an unreasonable 
method for support of either collection alternative 

The possibility of moving the stockpile by air was also considered. 
It was quickly determined that there are inaufficient airlift resources 
available to tramport the entire stockpile by air, and review was 
focused on the possibility of moving only the LBAD and APG stocks 
by air 302 To accomplish such an air shipment program new airfields 
would need to be constructed a t  TEAD, APG, and LBAD. It was also 
considered necessary to station significant emergency response teams 
along the air route so that they could respond by helicopter to any 
emergency within thirty minutes.303 If air transport were attempted, 
It was also considered necessary to have government controlled fa. 
cilities designated along the mute to support any emergency landing 
by arcraft  containing chemical m ~ n i t i o n s . ~ " ~  As with truck convoys, 
aircraft would be operated only in daylight and good weather. These 
Imitations and the relatively small aircraft payloads that can be 
carried would require an  extremely large number of airlifts to move 
the chemical stockpile, ranging from 2800 to 3600 airlifts if movement 
of the entire stockpile were The cost of moving only the 
LBAD and APG stockpiles by air to TEAD have been recently esti- 
mated between $307 million and $363 milion.9°6 The large number 
of airlifts necessary, difficulty of emergency response support, cost, 
and safety risk, with an aircraft accident having the largest potential 
release of any transportation accident, combine to make air transport 
a poor choice for movement of the chemical stockpile, or even selected 
small parrions of it. 

As a result of the public commenting process and the prevmusly 
mentioned comments by EPA, further analysx has been conducted 
concerning the possibility of transporting the stockpile a t  APG to JA 
for destruction. The entire inventory a t  APG wouid be loaded on a 
transport from the Navy Ready Reserve Fleet To accomplish this, a 
loading facility would need to be constructed a t  APG.30' A dlfficultv 
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in supporting water transportation has been found m the need to 
dredge a channel ID the Bush River. The APG-Edgewood Area has 
served 8 %  an ordnance depot for decades, and unexploded ordnance 1% 

known to exmt on the river bottom, such ordnance IS ofunknown type 
and quantity The presence of this hazard makes dredging opera- 
tmn8 in the Bush River extremely difficult, perhaps Impossible. The 
vessel transporting the stockpile would be escorted by U.S. Navy and 
Coast Guard ships and proceed as close to shore as The 
voyage from APG to JA would be routed around South America to 
avoid the restricted spaces ofthe Panama Canal. This circuitous route 
would require the stockpile to travel about 15,000 miles 310 The eoet 
of such a shipment has been estimated a t  about $85 m ~ l l i o n . ~ ~ '  The 
difficulty m supporting such a movement, the safety risk involved m 
the event of an accident, particularly ifthere was an accident wlthm 
the confines of the Chesapeake Bay, and the reactions of the govern- 
ments of the large number of nations which he along the transport 
route combine to make water transportation of the APG stockpile a 
poor method for carrying out the disposal program 

Rail transpod haa received the greatest consideration for moving 
the chemical stockpile if any collection alternative were selected 
Plans provide for trains to move continuously, both day and night, 
and to avoid large population centers as much as possible. However. 
due to stockpile location and the location of adequate railroad tracks, 
i t  18 almost mpossible to avoid the urban centers of Salt Lake City 
and Baltimore in conducting any rail transportation Due to the 
state of repair of much of the United States railroad system, a large- 
scale progcam of track inspection and repair would be needed to sup- 
port rail shipment It 18 known that the use of routes having the 
highest quality of track would reduce the risk of accident, but the 
highest quality track tends to be located in metropolitan areas, plac. 
Ing higher populations a t  n sk  in the event of an acc~dent.~" Rail 
transportation in support of the collection alternatives would be a 
major task Use of reg~onal disposal centers involves moving 44% of 
the stockpile over 7,000 mdes of track in sixteen states, and use of a 
national disposal center would involve transportation of 51.1% of the 
chemical stockpile over 13,000 miles of track in twenty states The 
total number oftrains required is estimated a t  51 to support regional 
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disposal centers and 71 to support a national disposal center Each 
rail shipment would actually consist of two trains, an  18 car escort 
t r am and a 114 car mun.tmn train The munition train would have 
70 rail carsloadedwith 10 shippingconta,nersofchem,calmunitions 
and agents.316 All 1oadir.g and unloading operations are planned to 
take place within chemi .a1 exclusion areas on military installations 
where the chemical stockpile LS stored Security during movement 
would be provided by a military force of 297 troops, including 182 
guards on the two trains. At any n=aessary Stops, the guards would 
dismount, and a walking guard would be posted on each stde of every 
rail car carrying munitions. Guards would be armed with common 
infantrr small arms 318 Although this is an impressive security force, 
the vulnerability of a munitions train to common smaller terrorist 
weapons 18 significant. Far example, the U.S. Army's M72 antitank 
rocket laancher is about two feet long, weighs less than five pounds 
and has a maximum effective range against amor  of approximately 
200 The existence of small, concealable, and easily trans- 
portable weapons like this, which are able to strike a munitions car 
from ranges well beyond the guard penmeter, represents a 8erious 
risk when chemical munitions are transported beyond the boundaries 
of military installations. It would be extremely difficult to provide 
adequate security for munitions t r a m  that could protect them from 
all such potential threats. The emergency response planning and ea- 
ordination likely to be required by HHS and demanded by the local 
jurisdictions traversed will mean that route security will be non- 
existent. The composition, contents, schedule, and security arrange- 
ments of any munitions train will be known by so many individuals 
through the planning process, and likely to be the subpct of s~gmfi- 
cant media interest, that  any individual or group wanting to interfere 
with the shipment would have no difficulty obtaining sufficient ~ n -  
formation to make their planning a relatively easy task 

As noted earlier, transportation costs for shipping the entire chem. 
ical stockpile to regmnal disposal centers or a single national disposal 
center have been estimated at amounts below $300 million in the 
DPEIS and other earlier program reviews. A more recent, detailed 
study has indicated that rail transportation costs could exceed one 
billion dollars and approach two billion dollars.32o Although it is pos- 
sible for further analysis and study to determine that these figures 
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can be reduced, it does appear that the early cost estimates are much 
too low and that collection may be much more costly than on-site 
disposal. 

The possible transportation of chemical agents and munitions to 
support a collection disposal program has been a subject of significant 
coneern during the public commenting process Understandably. sup- 
port for transporting these materials has been centered around some, 
but not all, storage locations. The most significant support for trans- 
portation has come from the LBAD mea, followed by APG and NAAP. 
Comments in favor of transporting chemml munitions have cited the 
probable transportation of the European stackpile as evidence that 
such transportation 1s fearable and can be conducted safely 321 State 
and local officials concerned with plans for LBAD have been partic- 
ularly vocal. Resolutions have been passed by local governments re- 
questing the Army to give the highest priority to transportation of 
the LBAD stockpile out of the area, and transportation has been 
advocated by the Lieutenant Governor of Kentucky (recently defeated 
in his attempt to achieve the Democratic nomination for Governor) 
on the grounds that local residents have "paid their dues" in this 
matter 322 Private citizens have testified a t  public hearings and sub- 
mitted written comments opposing on.site disposal and requesting 
that the chemical agents and m a t e d  be transported to other h a .  
tions for disposal, sometimes pointing out that nuclear weapons are 
transported without accident 32s 

The public support that has surfaced for transporting chemical agents 
and munitions appears to be sigmfieantly less than that opposed to 
such transportation. Within DOD, the Explosives Safety Board, which 
has final aafety approval authority for the program,324 has submitted 
written comments in favor of amslte disposal due to the lack of con- 
fidence It has in the ability ofreaction forces to control hazards during 
transportation off military ms ta l l a t~ons .~~ '  The Congressmnal Rep- 
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resentatwe from the APG area acknowledged that  transportation by 
rail of the APG stockpile is opposed by other Maryland Representa- 
tives and State Several states have submitted comments 
apposing transportation of this material through their jurisdictions. 
Some comments are from States that have no agents stored within 
their boundaries, such as California, Illmo~s, West Virginia, Nevada 
and Ohio.32’ Other comments from States having storage sites, such 
as Oregon and must be considered an indicating their 
view that  transportation risks generally exceed the risks involved 
with on-site diBposal. There have also b e e n  several written comments 
submitted b y  private citizens who me opposed to a n y  transportation 
of these chemical agents and munitions.329 The potential exists for 
public debate over transportation to divide strictly along geographic 
lines, with the only support far transponation coming from some, but 
not all,  storage locations. As a practical matter, since the public and 
their political representatives who would be affected by transports. 
t i o n  plans vastly outnumber those who would be affected by on-site 
disposal plans, if the final selection of a disposal program becomes a 
political decision with Congress choosing among the alternatives, it  
is likely that no off-site transportation will be involved. Congress will 
likely choose to avoid making such a determination, continuing to 
follow Its current C O U I S ~  of simply requiring maximum consideration 
for public health and allowmg the battle over whether the selected 
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alternative provides for this requirement to be fought in the court 
sy&m through challenges to the environmental documentation 

An extremely important factor in the deemion making process con- 
cerning whether chemical agents and munitions will be transported 
outside military installations as part of any disposal program will be 
the position that HHS takes on this ISSUB. As noted earlier, HHS has 
specific responsibilities in this area and has been involved in the 
development of disposal plans HHS will have significant influence 
over the final deeiaan concerning transpartstion. Doctor Vernon Ha& 
of the Center for Disease Control of HHS, who has been involved ~n 
much Of the environmental documentation process, indicated a t  the 
public hearing on the DPEIS conducted near APG that his agency 
would probably recommend that a very wide corridor along the rail 
track be evacuated, up to perhaps twenty to thirty kilometers on each 
side, if chemical agents and munitions are transported by rail. Doctor 
Houk indicated that contingency planning along the entire trans. 
portation route cannot be adequately accomplished.330 If HHS for- 
mally recommends such an evacuation it would make the selection 
of any transportation alternative highly unlikely 

In reviewing all the available information that has been developed 
concerning the possibility of transporting the chemical stockpile out- 
aide of military installations a8 part of the disposal plan, the collection 
alternatives appear less and less feasable The need to bnng another 
federal agency. DOT, into the planning process; the need to coordi- 
nate, and not be blocked, in carrying out transportation plans with 
between sixteen and twenty states and countless other jurisdictions 
along the mutes; the lack of any secrecy concerning the movements 
that would result; the near impossibility of developing an adequate 
emergency response capability along the entire route, and the prob- 
able staggering cost of transportation combine t0 make on-site dis- 
posal much preferable to any collection alternative With public safety 
as the primary concern, the risks involved with transporting these 
munitions are unacceptable. The comments comparing this movement 
to that of nuclear weapons are misplaced. Nuclear weapons are not 
transported fuzed, with bursters and propellant charges, a8 would 
thousands of munitions, particularly M55 rockets While European 
stocks may be transported, that decision lies pnmanly with the West 
German government within whose terntory they are located. The 
decision concerning the rest ofthe stockpile must be based upon whlch 
program alternative provide8 the greatest safety for the population 

“’YEdgeKoad Public Hearing in DPEIS 8upm note 24 lSfafement of Dr Vernon 
Houk Center for Disease Controll 
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as a whole, and that alternative is on-site disposal. As succinctly put 
by a Hartford County, Maryland, emergency planning official: "Don't 
transpolt it  because you run into a hell of a risk of having an a m -  
dent 3'351 Not only the risk of an accident, but Its potential scape, 
potentially affected papulation, and the limited ability of emergency 
response forces to control it militate strongly against m y  collection 
alternative. 

B.  CONSIDERATIONS UNDER THE CLEAN 
AIR ACT WHEN CONSTRUCTING DISPOSAL 

FACILITIES 
There are two environmental statutes which will be of significant 

concern when disposal facilities are constructed the Clean Air Act 
(CAK and the Resource Conservation and Recovery Act (RCRA). 
Permits will be needed from differing authorities before construction 
and operations will be able to begin at  any disposal plants. Of the 
two statutes, the Clean Air Act present8 the lesser potential for delay 
and difficulty in the approval process. 

The Clean Air Act's primary purpose 1s "to protect and enhance 
the quality of the Nation's air remxces so as to promote the public 
health and welfare and the productive capacity of its population ''3s2 
Regulation of specific a x  pollutants 18 accomplished by the regulation 
of two general types of pollutants, criteria pollutants and hazardous 
pollutants. Cntena pollutants were established by EPA based upon 
their finding that  the air pollutant emissions cause or contribute to 
air pollution which may endanger public health or welfare and that 
the pollutants in  the ambient air come from numerous or diverse 
~ o u I c ~ ~ ? ~ ~  EPA has promulgated regulations establishing standards 
for sin criteria pollutants: sulfur oxides, particulates, carbon mon- 
oxide, ozone, nitrogen dioxide, and leadsz4 Hazardous pollutants are 
pollutants concerning which no ambient air standard exists but which 
may cause an Increase in  mortality or an increase in serious 
These hazardous pollutants are commonly referred to as toxic pal- 
lutants, because they represent a human health hazard m small 
amounts. 

Air emissions are regulated under the CAA through two separate 
programs, one or both of which will apply to sources of emissions. 

J"Health Plan. 6upra note 138 lSfafernenT of Dr Charlie Brown, 
"142 U S  C 0 1401lbllll (19821 
""62 U S  C $ 7408(a)(11 118621 
""40 C F R. 3 60 119861 
"'42 U S  C I74121aI!ll 11982r 
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Each criteria pollutant is measured in the ambient air ofa geographic 
region, called an Air Quality Control Region, and the region 1s then 
determined to be either in  attainment, if the amount of the pollutant 
in the ambient air meets or is less than standards set by EPA, or in 
nonattainment, If the level of that pollutant exceeds national stan. 
dards. When a region, or subdivision of a region, is in attainment for 
a criteria pollutant, the Prevention of Significant Deterioration (PSDI 
program applies to sources of emmmna within that When 
such region is in nonattainment for a criteria pollutant, It falls under 
the program for nonattainment areas.3si Since each criteria pollutant 
is separately evaluated, it LS possible for B region to be under the PSD 
program for some criteria pollutants and the nonattainment program 
for othera. 

Disposal operations are expected to result in the emissmn of three 
different criteria pollutants sulfur dioxide, nitrogen dioxide, and par- 
ticulates The geographic regions of each current storage site which 
would have a disposal facility under the on-site disposal program are 
all regulated under the PSD program for the pollutants concerned 
Permits under the PSD program must be obtained from State BU- 
thorities in Alabama, Arkansas. Indiana, Kentucky, Maryland, Or- 
egon, and Utah. In Colorado, EPA administers the PSD program and 
acts as the permitting a ~ t h o n r y . ~ ' ~  Initial studies indicate that air 
emimons will be so low, amounting to less than ten percent of am- 
bient u r  standards, that no difficulties appear to be preaent in meet- 
ing the requirements forCAApermxs.341A permitting authontymag 
insist, however, upon greater documentation of emissions than cur. 
rently exits. Current data 1s limited, because of the small scale of 
CAMDS operations and the limited amounts ofchemical agents which 
have been incinerated Considering the opposition which exists m 
m n e  locations to on.site disposal operations, a permitting authority 
may insist on the presentation of full scale operational data prior to 
granting a p e n t .  Army regulations require that all major permits 
be obtained before construction of any facility beginsS" The need to 
obtain permits pnar to the start of construction and the potential for 
a permitting authority to insist upon full scale operational data tom- 
bine to make the acceptance of the relatively bnef delay necessary 
to obtam full scale JACADS emissions data. through the second option 

'"42 U S C P h  $470-79,19821 
~ 3 - 4 2  U S  C $501-08 '19828 
""DPEIS. supm note 10 at  4.3 
' i s l d  ai 3.32-3-72 
"Old at 1-26 
-"Id ar 4.3, 4-21 
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of the 1987 supplemental plan presented to Congress, a prudent pol- 
icy. 

The only currently regulated hazardous pollutant which disposal 
facilities are expected to emit is hydrogen flu0ride.9'~ The hazardous 
811 pollutant emissions program 18 adminialered by each state con- 
~ e r n e d . ~ ' ~  The predicted hydrogen fluoride emissions are so low that 
they will probably not present any difficulty in  obtaining the required 
permits under this p r o g ~ a m . 3 ~ ~  However, the same considerations 
apply here as under the PSD program. It is possible for state per- 
mitting authorities to insiat upon data which can only be developed 
from full scale operation of JACADS. 

The CAA specifically requires federal facilities to comply wlth all 
federal, state, interstate, and local requirements concerning air pol- 
lution control, borhprocedural and substantive, as though the federal 
facility were a private 0peration.3'~ The disposal facilities will need 
to maintain records, conduct monitoring, and submit to inspections 
as required by 8tSe and local authorities. The requirements of non- 
federal authoritlrs could place a significant burden on the operation 
of the disposal ptogram at  a particular location. I t  is possible for a 
nonfederal authority to attempt to halt the construction or operation 
of a diaposal faeillty it opposes by using its regulatory authority m 
such a manner that construction or operations cannot be conducted. 
To prevent this from occurring, the A m y  must be prepared t o  seek 
an exemption from the President from regulation by nonfederal au- 
thorities a8 provided for by the CAA.34' Seeking such an exemption, 
while anoption, eanonly be pursuedif absolutely nwessan to proceed 
with the disposal program. Every effort will have to bemade toresolve 
disputes between the federal facility and nonfederal authorities pnor 
to seeking such an exemption. Any effort to seek such an exemption 
will probably be accompanied by substantial negative publicity and 
charges that the Army does not care about the concerns of local cit- 
izens. However, if the only alternative to obtaining an exemption 
from nonfederal regulation is to allow disposal operations to be halted 
while the stockpile continues to deteriorate, it would be irresponsible 
for the Army not to make every effort to remove any obstacles to the 
completion of the national disposal program. 

Overall, the Clean Air Act does not appear to present significant 
dlffieulties to the implementation of a chemical disposal plan. Emis- 

'"DPEIS, supra note IO, at 4.3 
'*id et 1-26 
"'Id at 4-3-4-4 
"'42 U S  C 5 ill8 11982) 
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s m n ~  from Incmeration operatmns should not be detrimental to any 
local environments near disposal facilities. If permitting authorities 
insist upon the p rov~s~on  of more detailed Information. their requests 
can be met by full JACADS operational verification a t  a cost of only 
a minor delay In completion of disposal operations. Current data eon- 
cermng the state of the chemical stockpile indicates that such a delay 
would be acceptable and not present a risk to the public Congres- 
m n a l  action removing the 1994 deadline for the completion of stock- 
pile disposal operations would be necessary A greater risk is pre. 
sented by the broad regulatory authority granted to a wide range of 
nonfederal agencies that would allow them to exercise significant 
control over program operations. If an attempt is made to halt the 
program through nonfederal regulation, the Army must be prepared 
to take the matter to the President and make a persuaave argument 
for the removal of nonfederal authorities from the regulatory process 

C .  CONSIDERATIONS UNDER THE 
RESOURCE CONSERVATION AND 

RECOVERY ACT WHEN CONSTRUCTING 
DISPOSAL FACILITIES 

Along with the Clean Air Act, the Resource Conservation and Re- 
covery Act [RCRAl will have a significant impact on the construction 
and operation of m y  disposal facilities built within the United States 
The goals of RCRA are to reduce or eliminate the generation of haz- 
ardous waste and to provide for the safe treatment. storage. and dis- 
posal of hazardous waate that 1s RCRA provides for the 
control of hazardous waste through a permitting process reqmnng 
mdiwduals who generate, transport, or Store hazardous waste to ab- 
tam government approval. Permits are administered by either the 
state or EPA, depending upon whether EPA has delegated this au- 
thority to the atate RCRA permitting authority has been or is in the 
process of being delegated to all the states that have chemical storage 
installations except Alabama.34s The RCRA permitting proceas IS ex- 
tremely detailed and requres lengthy administrative processing. 

The Army has expenence w t h  the RCRA permitting process through 
the EPA's approval of JACADS The JACADS RCRA permit *as 
issued on August 30, 1986, after havmg been submitted on April 30, 
1984.350 When the preparation time necessary to assemble the permit 
application 1s added to the processing time, a penod of approximately 
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two years was involved in the RCRA process for JACADS. A sixteen 
month processing period is anticipated for future RCRA permits. 

The JACADS RCRA permit specifically regulates eemain emissions 
which are not regulated under the CAA The chemical agent incin- 
eration process results in the emission of hydrogen chloride (HCI) in 
very small amounts. The JACADS RCRA permit limits HC1 emissions 
to the larger of 1.8 kilograms per hour or one percent of the stack 
gas before the gas enters the pollution abatement system!" The 
predicted emissions of HCI from disposal facilities are so low, less 
than one gram per second, and the destruction efficiency of the high 
temperature furnaces is considered 80 high, that no difficulties are 
anticipated in meeting this standard. The incinerators a t  the disposal 
facilities will be required to undergo the testing and emissions Sam- 
pling required by RCRA regulations for operators of hazardous waste 
facilities 362 The incinerators will be extensively tested under this 
program, including the conducting of tnal  burns m t h  chemical agents, 
prior to actual operations being permitted. 

The mqar impact of RCRA will be in the areas of solid waste 
generation and disposal RCRA requires that  generators of hazardous 
waste, the chemical agent disposal facdities, comply with regulations 
concerning the recording of hazardous waste generated, the labeling 
of waste products, the containerizing of the waste, and other control 
m e a s ~ r e s . 9 ~ ~  The hazardous waste generated from disposal facilities 
will be primarily in the farm of salts that  remain after the evaporation 
of bnne from the pollution abatement system. The salts resulting 
from the JACADS operation will contain concentrations of lead, cad- 
mium, and chromium at  sufficient levels to classify them as toxic 
waste.364 The ash remaining from inunerator operations may also 
need to he classified as hazardous waste The JACADS operation is 
required to analyze the incinerator ash to determine if It cantams 
levels of heavy metals or produeta of incomplete combustion which 
will require the ash to be treated as RCRA hazardous waste.356 

RCRA considerations also enter into the ultimate disposal of this 
hazardous waste generated by the chemical agent disposal fexihty 
RCRA regulates transporters of hazardous waste3js and operators of 
hazardous waste storage f a ~ i l i t i e ~ , ~ ~ '  As thia hazardous waste is gen- 

"'Id at V-1 
""40 C F R 6 264 119661 
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erated, turned over to llcensed transporiers, and shipped to permitted 
storage facilities, a detailed manifest document must be maintained 
and filed to verify the ultimate disposal of the mater!al.3'8 The Army 
may dispoae of this waste only m facilities permitted by RCRA Initial 
research has determined that hazardous waste disposal facilities exist 
within reasonable distances from all chemical storage locations 35s 
However, it cannot be determined at  this time whether these facilities 
will be willing to accept the hazardous waste generated by these 
disposal plants, will be acceptable to the United States, will have 
sufficient landfill space to receive all the hazardous waste generated 
by the disposal facilities, or will even be in operation at  the time the 
disposal facilities are actually generating the hazardous waste. A 
wide range of problems exists in the toxic waste disposal Industry. 
including obtaining permits in the face of local opposition, fear of 
liability far injuries which may be caused by hazardous waste which 
could enter drinking water or otherwise harm members ofthe public, 
and the difficulty in obtaining adequate private ~nsurmce at  afford. 
able rates to operate such a facility. It 1s possible that the Army will 
have to develop and operate hazardous waste disposal sites to receive 
this material for storage 

The JACADS operation has not resolved all the difficulties involved 
with proper hazardous waste diaposal under RCRA While JACADS 
has been granted its RCRA permit for the generailon of hazardous 
waste, the ultimate disposal of that waste remains to be resolved. 
Final disposal of the waste salts that will be generated by the JA- 
CADS operation 1s presently undergoing TEYEW. Temporary storage 
of the drummed waste material will be in empty, decantammated 
munitions storage buildings on the island Stored hazardous waste 
will be subject tn penodic Inspection to determine whether any en. 
vironrnental or safety problems dewlap The JACADS operation, 
which involves a much smaller stockpile than several CONUS storage 
sites, will generate a large volume of hazardous waste material. The 
RCRA permit issued by EPA for the JACADS operation allows the 
temporary storage of 21,408 fifty-five gallon drums of waste salts on 
the isiand The ultimate disposition of this waste 1s to be decided 
after a supplemental EIS is completed The two primary methods of 
disposal under eanslderatian are deep ocean placement and shipment 
to CONUS for placement in B permitted It 1s likely that 

" L 4 0 C F R  926211986r 
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public opposition to both potential disposal alternatives will be gen- 
erated. Few communities are likely to welcome the shipment of even 
21,000 drums of hazardous waste into their area, and ocean-oriented 
environmental groupa can be expected to mount a campaign against 
ocean dumping. 

The Army's initial efforts to prepare RCRA permit applications has 
m itself been controversial. The RCRA permit process is so lengthy 
that, with considerations of the present 1994 disposal deadline in 
mind, USATHAMA personnel began assembling RCRA p e n t  ap. 
plications for possible disposal facilities. Some opponents of an.site 
disposal immediately challenged these actions as violating the Coun- 
cil of Environmental Quality Regulations, claiming the Army was 
committing resources to an alternative pnor to the rendering of the 
final decision a8 to which alternative would be pursued.363 Challenges 
to the RCRA p e n t  application efforts were raised by the Attorney 
General of Kentucky in w i t m g  to the Program and dur- 
ing the public hearing concerning the DPEIS held s t  Richmond, Ken- 
tucky The issue raised by these opponents is not substantial. There 
16 little discretion in  the deemon to prepare and file permit appli- 
cations before any construction efforts begin on disposal facilities 
Both RCRA366 and Army regulat~onP'  require that p e n t s  be ab- 
tained pnor to construetionaffacilities. While the opponents' position 
might have merit if the Army were only submitting permit appli- 
cations for one chemical disposal alternative, Army officials have 
stated that RCRA permit applications are being prepared for all die- 
posal alternatives, national, regional and on-site, and not only for 
possible on.site disposal f a c ~ l i t i e s . ~ ~ ~  This procedure avoids the com- 
mitment of ie~ources  to a single alternative prior to the final decision 
on the program and is within the permissible limits of the Council 
on Environmental Quality's regulatory guidelines. 

RCRA contains a provision similar to that included Ln the CAA, 
requiring federal facilities to comply with federal, state, interstate, 

68140 C F R S 1602 211) (19861 
'*Letterfrom Attorney General. SfateofKentucky, LaProgramManagerlorChem- 

"'Kentuck> Public Hearing on DPEIS. ~ u p m  note 195 (Statement of Mr Tam 
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and local requrements concerning hazardous waste Under this 
provision, all disposal facilities must comply with all substantive and 
procedural requirements of nonfederal jurisdictions which regulate 
hazardous waste generation and disposal. This statutory provision 
effectively  waive^ the ~ o v e r e ~ g n  immunity that the federal gavern- 
ment normaily maintains to avoid interference in Its operations by 
nonfederal junsdictlons. As noted earlier, all states except Alabama 
act as permitting authorities under RCRA in the areas where on-site 
disposal facilities may be constructed. Some state agencies, particu- 
larly those in Colorado, Maryland, and Kentucky, have already in- 
dicated that reviewing delays must be involved ~n the RCRA per- 
mitting Whether any e m u s  difficulties may develop cannot 
yet be determined. 

State or local authorities could use their regulatory authority to 
hamper any planned disposal program either by placing extremely 
stringent restrictions on generators of hazardous waste, even limiting 
those restrictions to certain types of hazardous waste generated on11 
by these disposal plants, or by placing restrictions an the disposal of 
the hazardous waste generated by the chemical agent incinerators. 
For example, they could prohibit disposal of the waste within their 
jurisdictions Under Lt8 permitting authority, a state may amply de- 
lay the review process for an  inordinate amount of time in an attempt 
to obtain a program change by the A m y  By accepting a brief delay 
in the disposal program, the Army can develop specific hazardous 
waste mfamation through full-scale operational testing of JACADS 
and by conducting analyses of waste products generated there. Haa- 
ever, having all the available information a state may reasonably 
require in no way guarantees that the state will msue a RCRA permit 
The RCRA provision requmng compliance with procedural and sub- 
stantive standards mandated by nonfederal authorities i8 more of a 
threat to the expeditious completion of the program than similar 
requirements under the CAA, becauae much mare activity subject to 
regulation occurs within the purvieu of the RCRA. Imaginative non- 
federal authorities have a broad range of operations open to them for 
actions that could inciease costs, c m 8 e  significant administrative 
difficulties, or delaly operations Serious opponents in one or more 
localities could w e  their regulatory authority in an attempt to force 
a program change. The only alternative far the Army, if such a sit- 
uation develops, is to seek a Presidential exemption from nonfederal 
requirements RCRA authorizes the President to exempt federal fa. 
cilities from nonfederal requrements if he determines that such ex- 

""42 U S  C $ 6961 11982 
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emption is in  the paramount interest of the United States.'" The 
RCRA regulatory scope is so complex that, if nonfederal authorities 
attempt to halt an approved disposal facility, any exemption granted 
should completely remove a facility from nonfederal regulation. If 
only B single requirement of nonfederal authorities is involved, it is 
likely that a situation of cyclic replat ion and exemption could de- 
velop a s  nonfederal authorities continue efforts to halt disposal ap. 
eratians in their jurisdictions. As under the CAA, any exemption 
sought from the President can only be a last resort, when I t  is clear 
that  nonfederal authorities are attempting to stop, rather than reg- 
ulate, the programs Any attempt to obtain an exemption can be 
expected to result in significant negative publicity within the area 
concerned and is likely to lead to some attempt at Congressional 
action. The experience of the recent past concerning the chemical 
disposal program demonstrates that Congress can be infiuenced to 
place specific requirements upon it. However, once the final disposal 
alternative is selected and fully presented to the appropriate Cangres- 
sional authorities, along with complete documentation of the reason- 
ing behind the selection, it is less likely that Congress will inject new 
requirements into the program. 

The RCRA concerns m any disposal alternative selected will be 
substantial. The sheer volume of waste material generated that IS 
expected to require RCRA disposal consideration makes RCRA the 
most important statutory consideration in the chemical disposal pro- 
gram. Continuous monitoring of potential landfill space will need to 
be conducted to insure that  this material, as it  1s created, has a proper 
facility available to receive it. 

VI. CONCLUSIONS 
After reviewing the moat recent information concerning the dis- 

posal of the chemical munitions stockpile, several conclusions can be 
reached about the proposed disposal program. Sufficient information 
has been developed since the publication of the DPEIS, and there is 
now a better understanding of program risks and options 

While it may be technically possible to attain the Congressionally 
mandated disposal deadline of September 30, 1994, for the current 
stockpile of chemical agents and munitions, It is not a realistic dead. 
line. It alsoisunnecessary torequire suchadeadline Programoptions 
have now been extensively studied, emissions data have been devel- 
oped, public concern8 have been heard, and health effects data are 
being developed to the greatest possible degree. The most recent 
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Congressional proposals to direct DOD to e v e  maximum protection 
to the public health and the environment refiect what should be the 
first priority, public safety The 1994 deadline has an  unsettling effect 
on public safety considerations As long as planning must cornpiy 
with this deadline, environmental documentation will be subject to 
challenge on the basis that alternatives were limited by this deadline. 
and that public safety received inadequate eonsideration. The M65 
rocket study, completed in 1986, did not reveal safety considerations 
which require stockpile's disposal by 1994. The detailed analysis of 
these, the most dangerous munitions in the stockpile, indicated that 
these rockets should have sufficient levels of propellant stabilizer to 
allow for storage without serious risk af a major accident for 26 years 
At the same time, the demonstrated deterioration of these munitions 
require that  the program get underway without major delays. A bal- 
ance m n  be reached here between the need to give the higheat pnonty 
to public safety and the need to dispose of munitions which will con- 
tinue to deteriorate An ex tenmn of approximately four years to the 
current 1994 disposal deadline would allow full male JACADS op. 
eratianal verification. Current CAMDS data indicates that JACADS 
will operate with extreme safety and not present a health risk How. 
ever. CAMDS data is not going to be considered equivalent to full- 
scale JACADS operational data by skeptics, populations who reside 
near disposal facilities, or, probably, federal judges who rule on chal- 
lenges to the final disposal alternative selected The 1994 deadline. 
as men in light of all current mformatmn, only creates a potentially 
cmeial issue for program oppanents ta raise in cour i  challenges brought 
under NEPA Congress has the ability to assum that the program 
moves along with all poasible dispatch without requiring disposal of 
the current stockpile by 1994, and should remove this deadline 

The technical data that have been developed give every indication 
that destruction by incineration 18 safe and effective for the nerve 
and mustard agents in the current stockpile. It will be more effective 
to concentrate remaining research efforts on increasing the effiaenc) 
of the mcmeratmn process and the pollution abatement systems than 
to diffuse efforts by attempting to develop new technologies The M55 
rocket study has shown that there is only a finite penod within which 
disposal operations must be completed before there will be a serious 
risk of a substantial accident. The remaining penod of time during 
which the stockpile can be considered relatively safe does not allow 
far the complete research. development, testing, and venficatmn that 
would be necessary to prove a new technology safe and feasible All 
CAMDS tests ta date have given good reason for believing that these 
agents can be incinerated without harmful effects to the public. If a11 
research efforts are concentrated on incineration technology, it is 
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likely that, through further CAMDS testing and JACADS verifica- 
tion, improvements in destruction efficiency can be made, increasing 
the safety of the process. 

Significant data have been developed that can be included in up- 
dated environmental documentation, Health data will necessarily be 
limited because of the lack af experience with human exposure to 
newe agents. Tests concerning pasable synergistic effects of exposure 
to emisaons of multiple agents are currently being conducted and 
should be included I" final environmental documentation The recent 
compilation of CAMDS emimon data, studies concerning transpor- 
tation, and emergency response capability all should be included in 
final NEPA documents. Although the Council on Environmental 
Quality may require that a revised DPEIS be published, It 1s not 
likely that new public concern8 will be developed. The myor issues 
raised in the public commenting period have received specific consid- 
eration, and it IS unlikely that further research will develop infor. 
mation significantly different than that now available Ongoing re- 
search should be completed, reports finalized, and the information 
assembled into a final programmatic EIS, which will allow far final 
public comments and a record ofthe Secretary of the Amy's demsmn 
in selecting a disposal alternative. 

The research conducted over the past several years concerning pas- 
sible disposal programs has developed sufficient data to make a well- 
informed choice among chemical disposal program alternatives. The 
best choice is to pursue on-site disposal of the current chemical stock- 
pile. On-site disposal is the safest and mast feasible of the possible 
alternative programs. Public safety must be the paramount interest 
in any disposal program, and onmte disposal provides the highest 
level of public safety. The detailed studies of specific concerns, such 
a8 rocket deterioration, transportation, and emergency response ca- 
pability all demonstrate that amsite disposal is preferable to any 
alternative involving transportation The M55 rocket study revealed 
that mme of these munitions will develop leaks if they are trans- 
ported; the transportation study revealed the tremendous complexity, 
increased risks, limitatmns of emergency response capability, and 
potentially prohibitive costs of collection alternatives, and the emer- 
gency response study revealed the extensive efforts and COS@ involved 
in developing adequate emergency response capabilities. The plan- 
ning requirements of any transportation ofchemical agents will result 
in  absolutely no secrecy concerning movement. On the contrary, the 
route and schedule will almost certainly be widely publicized No 
matter what size security force 18 provided, the complete safety af the 
munitions eanien cannot be guaranteed. T h e  munitions ~ a m e r ~  would 
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be an attractive terrorist target, and modern hand-held weapons have 
the range and destructive power to present a B B ~ U S  r i sk  a t  ranges 
that make preventive action by any security force extremely difficult. 
Emergency response capability would be limited, far less than could 
be developed for actions limited to storage locations. The potentially 
affected environments along the proposed transportation route8 ex- 
pose area8 of large populations and a wide variety of environments 
to the risks of serious accidents. The serious consideration being given 
by HHS officials to recommending evacuation along the transporta- 
tion route if a collection alternative is selected indicates their per- 
ception of the r i s k s  invalved m trmsporting these chemical agents 
and munitions M e n  the alternative disposal programs are evaluated 
in light of two very important considerations-which one will provide 
the leaat health risk to the general papulation, and which one will 
have the lowest potential for environmental harm-it 1s dear that 
on-site disposal ofthese agents and munitions is the most responsible 
choice among the alternatives. 

While a final PEIS can support the determination that on-site dis- 
posal la generally safer than any collection alternative, final decisions 
for each individual storage site concerning the construction of disposal 
plants must await site.specific environmental documentation. The 
final site-by-site determinations must decide whether the generally 
higher r i s k s  presented by transportation are not outweighed by 8ome 
unusual problems presented by a specific area. The transportation 
risks appear to be significantly greater than on-site disposal risks 
and. clearly, o n l y  very unumal site-specific problems can require 
reevaluation of transportation This built in delay has the beneficial 
effect of providing additional time for JACADS testing and data com. 
pilatian, which should serve to alleviate some concerns. Experience 
a t  JACADS can only serve to make later CONUS plants more efficient 
and safer from a public health perspective. 

Perhaps the o n l y  absolute certainty involved in the future of the 
chemical disposal program 1s that, no matter which alternative 18 
selected, a legal challenge will ensue Although not a consideration, 
on.site disposal would serve to limit the location and number of legal 
challenges filed against the program simply because there would be 
fewer potentially affected locations A collection alternative would 
subject the program to legal challenge by every jurisdiction that could 
be affected by transportation--a vast number. While It 1s possible 
that Congress could act to limit the potential for delay by legal ehal. 
lenges, such as by making the final program alternative choice by 
statute and exempting such selection from judicial review, It 1s not 
l i k e l y  that Congress would choose to take direct action Some state 
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legislatures have taken such actions when particularly difficult siting 
decisions had t o  be made, as with prison construction, but the U S .  
Congress has shown no inclination to enter Into this kind of deemon 
making. The Army must antimpate challenges ~n federal court and 
insure that  the administrative record LS complete, eontammng the in- 
formation ta indicate that the final decision coneermng the program 
alternative 1s environmentally responsible and reflects the priorities 
established by Congress. This will require the final administrative 
record to be eatenswe, containing not only the final EIS, but specific 
studies critical to the final decision The information concerning health 
risks, transportation risks, emergency response limitations, and po- 
tential envronmental harm has been developed to a very large de- 
gree, but does need to be assembled In final form and made part of 
the record 

While there 18 the potential for the President to exempt the program 
or a specific mte from judicial review under the environmental stat- 
utes concerned and from procedural and substantive requirements of 
nonfederal officials, this is likely toaccuronlyas areaction to asenow 
threat to the program. The political leadershlp will view the program 
in the context of a requirement to maximize public support and min- 
imize confrontation. The Army will need to make every reasonable 
effort to respond to the requirements of nonfederal affiemls before the 
political leadership will entertain a request far exemption from any 
nonfederal requirement 

Successfully completing a chemical stockpile disposal program rep. 
resents a tremendous challenge far the Army. This program will likely 
cast aver two billion dollars and require almost a decade to complete. 
Significant efforts have been expended already to develop the nee. 
essary data for reasonable program decnons to be made and to sup- 
port those decisions dunng the certain judicial scrutmy they wdl 
receive. After current studies are completed, B final PEIS should be 
able to be published supporting the on-site disposal alternative. Site. 
specific environmental documentation will require some more de- 
tailed analysis, but should not reveal information requiring reeval- 
uation of the program alternative. During this penod, JACADS can 
be operationally verified, and CONUS construction should awazt corn- 
plete JACADS data. While this delay will carry the disposal program 
out to 1998, it 1s acceptable from a publlc health perspective and does 
not place the Army in the unenvtable position of arguing in defense 
ofa destruction technology that has not been fully tested. By pursumg 
on-site disposal after full JACADS teating, the Army can complete 
this challenging mission with m m m a l  risks to public safety and the 
environment 
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APPENDIX 
ACRONYMS 

ANAD-Anniston Army Depot 
APG-Aberdeen Proving Ground 
CAA-Clean Air Act 
CAMDS-Chemml Agent Munitions Disposal System 
CEQ-Council an Environmental Quality 
CONUS-Continental United States 
DA-Department of the Army 
DATS-Drill and Transfer System 
DOD-Department of Defense 
DOT-Department of Transportation 
DPEIS-Draft Programmatic Environmental Impact Statement 
EA-Environmental Assessment 
EIS-Envronmental Impact Statement 
EPA-Environmental Protection Agency 
HHS-Department of Health and Human Services 
J A d o h n s t o n  Atoll 
JACADSAohnston Atoll Chemical Agent Disposal System 
LBAD-Lexington . Blue Grass Army Depot 
NAAP-Newport Army Ammunition Plant 
NEPA-National Environmental Policy Act 
ORNL-Oak Ridge National Laboratones 
PBA-Pine Bluff Arsenal 
PCB-Polychlorinated Biphenyls 
PEIS-Programmatic Environmental Impact Statement 
PSD-Prevention of Significant Deterioration 
PUDA-Pueblo Deoot Activity 
RCRA-Resource Conservation and Recovery Act 
TEAD-Toaele Army Depot 
TSCA-Toxic Substances Control Act 
UMDA-Urnatilia Depot Activity 
USATHAMA-Lmted States Army Toxic and Hazardous Materiala 
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NECESSITY AND THE MILITARY ~~ ~ ~ ~~~ ~ 

JUSTICE SYSTEM A PROPOSED 
SPECIAL DEFENSE 
by Captain Eugene R. Milhizer" 

I. INTRODUCTION 
The defense of necessity1 may justify a nominal vda t ion  of the law 

m order to prevent a greater harm.' Ordinanly, the defense 1s wal l -  
able to one who intentionally causes a harm or ewl contemplated by 
an offense, provided that the justifying cmum8tances result in a 
lesser net harm or evil as intended by the The necessity defense 
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1s neither complex nor exotic. it has Its angms in the common law? 
13 explicitly included 8 s  part of the Yodel Penal Code,j and ''1s rec- 
ognized in about one-half of Amencan jurisdictions '" 

Many courts have nonetheless been reluctant to  embrace the de- 
fense af necessity : Some of this reststance might be enplamed by a 
knee-jerk misapplication of the infamous hfeboat cases ' I t  might also 
be due. in part. to a more generalized fear that private moral codes 
will be substituted for legislative determinations: resulting in a ne- 

the I a n  Stare b Diana. 24 V a i h  App 906. 913 604 P 2d 1312, 1316 81979, Thus 
the defeme ofneceis~fi ,  formalma the common sense orooamtmn that ' ' '~lt makes no . .  
renre to p u m h  perrons r h o  haie acted to  avmd great harm. even I f  the! have 'broken 
the  la^' to  do i o "  S t e m  Commenl on Justifieoiion and Excuse, 1 ivarkmg Papers of 
the Uarianal Commisiian on Reform of Federal Criminal Lars 261 270 1966 

'See infra nates 19-59 and ~ccampanying text see YISO Arnolds & Garland Phr 
D e n n s r  of.Yscassq an Crrminvl La& TheRight 80 Choose lhsLesrarEti1 65 J Crim 
L &Criminology 289. 291 ,19748 

'\ladel Penal Code 9 3 02 !proposed Officml Draft 19621 heremailer >lode1 Penal 
Code k 3 021 oroildes ~n releiant ~ a i f  

, a  the harm or evil aought to be avoided by such conduct LQ greater 
than that aought to be p w e n r e d  by thelau definingfhe offensecharged 
and 
,b8 neither the Code nm other lax, defining the ofiense provides ercep- 
f i m  01 defensei dealing xith the specific aituaiion mvolied. and 

exclude the justification claimed does naf 

~r negligent m bringing about the (>tu-  
1m6 01 evils or rn appraising the neeeiiitj  

for his conduct. the 1~3f~fieafmn afforded by this Section IS unavailable 
m a pmiecuimn for any aiienie far Khich recklesinsri or negligence a i  
the case ma? he iufficei t o  eitablirh culpahdit) 

12 P Robmion sup70 note 1. at 46 Indeed this ifafement probably underestimates 
the groring acceptance of the necesmry defense See infia nores 109-22 end sccom- 
pan51ng text 

-Comment S i c r s s q  D d m d  A .Ye& Role in ihr Ciiminal Defrmr Srsmn 29 1 C L A 
L Rei, 409. 110 81381, Commentalori h a i e  dryly naled that although elen the gods 

These C B ~  da not h o w l e r  stand for the broader pmpoi i tm that neceism should 
be a didavored defense * \ e n  when an lnnacenf life is  taken These cases ~ 1 1 1  be 
diarvsied in greater detail infro notes 46-59 and accompanying lexr 

#The Model Penal Code Commentan expressly acknarledgeb this concern and at. 
tempts t u  addreea ~t noting "The balancing a f e \ i L  ~annof .  of EOYIJC be committed 

96 



igaai NECESSITY DEFENSE 

cessity exception that swallows the rule of law Consequently, the 
defense often finds Its most meaningful expression in ad hoc JUKY 
nullification" and unsupervised prosecutorid 

The military justice system has fared no better.13 The defense of 
necessity is not recognized by the Manual for Courts-Martial The 
military courts likewise have not formally acknowledged the defense, 
but rather have given i t  an ad hoe, Imprecise, and often confusing 

Accordingly, commanders and judge advocates are forced 
to make largely intuitive determinations regarding the disposition of 
cases where the necessity defense is potentially raised.16 Military 
judges are sometimes requred to decide whether to  admit evidence 
bearing on necessity and instruct on the issue without benefit of 
authoritative gu~dance .~ '  Where the necessity defense would apply. 
court members often must choose between violating their oath and 
the military judge's instructions, or convicting an accused who has 
acted admirably for society's aggregate benefit In short, the mili. 
tary justice system 18 confronted with the paradox of a fundamental 
and innately logical defense that lacks express approval and definitive 
exposition. This often results in the misapplication of the defense or 
Its outright failure to be applied 

This article seeks to address these problems by proposing a work. 
able special defense of necessity for the military. Selected aspects of 
11s adoption and application to courts-martial will be discussed. The 
consequences of failing to adopt a necessity defense will also be ana- 
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lyzed. Before any of these obpctives can be accomplished, however, 
a brief overview of the defense's common law origins. military prec. 
edent, and current c m h s n  usage 1s required 

11. THE COMMON LAW ORIGINS OF THE 
NECESSITY DEFENSE 

The defenae of necessity has deep root@ and may be traced to the 
Bible Itself2o Lord Bacon, writing in a different context, long ago 
observed that "if a man steals viands to satisfy his present hunger, 
this is no felony nor larceny."z1 

As early as the mid-sixteenth century, English law expressed the 
nation that a criminal act may not be punishable if it is a reasonable 
response to an emergency In Reningei c Fogossa,i3 for 
example, the court stated: "A man may break the word of the law, 
and yet not break the law itself .  . . where the words of them are 
broken to avoid greater Inconvenience, or thorough necessity or by 
compulsion ''24 

Several early English eases reflect recognition of the general pnn. 
ciple of Necessity justified breaking the law to save a life 
or extinguish a fire 2e Although exposing an infected person to the 
pubhc was B misdemeanor, necessity justified the exposure if the 

"1 TVhu-tona Criminal Law 409 rC Torcia 14th ed 19781 
'~sb~bl~calanalaguetothenecei~itydefenseiathele 

t o  m e  human lives 'Then the memere were aim 
hie god and east forth the wares that *ere hn the sh 
them " Janah 1 6  The Yew Teirament 1hkewi.s e i p r  
defense justlfpng the estm of sacred bread or the t 

emme, Chnst'r crucifinon repreaenrs the quint- 
essenna1 erpresamn a i  nee3  

Thm of course. 13 an overstatement of the present 
pls I U'hippel. 100 Cal App 261 279 P 1008 lCal 

C t  s p p  19291 ,court says ~n dlcfs that "economic neies~ity" 19 never B defense e m ?  
~n the extreme case. a& where a father burglariiei a baker? for the sole purpuie of 
procumg bread far hlr srsli ing babies) 

**Comment, supra note 7 .  at  409 n 1 Tor a thorough discussion of the earl) deiel- 
opmenr of rhe necesslfy defenre ~n English Is%. see Arnaldr & Garland, supra note 4 
81 291.92 

2A115611 Plovd 1 75 Eng Rep 1 
" I d  st 19 75 Eng Rep at 29-30 
"See Garland, Carlmle, 2 C&M 77,  149 Eng Rep 661 (Ex 1 6 3 i r  #per curiam8. 

98 



19881 NECESSITY DEFENSE 

person was being taken to a doctor.27 In case of emergency, jurors 
could depart without permission of the judge.28 Necessity might even 
permit prisoners to escape from a burning jail!* 

Early federal eases also recognize the necessity defenseso Necessity 
justified a violation of the embargo act by entry into a foreign part.31 
In the proper ease, the courts would find mutiny justified where a 
ship was u n s e a w ~ r t h y . ~ ~  Foul weather and a resulting long delay in 
reaching port justified withholding food from a ship's crew contrary 
to statutes3 One court even observed that high treason, parricide, 
murder, and other serious crimes might be justified by necessity?' 

Several generalizations can he drawn from the foregoing authority, 
First, the necessity defense was available a t  common law.35 Second, 
in order tQ  trigger the defense, the act charged must have been done 
to avoid a significant evil.36 Third, no alternative means of action 
could have been available to the defendant.3' Finally, the response 
must have been proportional ta the evil avoided.38 

Although these principles can be derived from this authority, the 
development ofthe defense was neither smooth nor comprehensivess 

"Vanlandilla, 4 YLS 73.  105 Eng Rep 762 (K B 1815) 
"'[14551 Y B.T 14 H.7 256, at 4 
*'Rennmger Y Fagossa. 1 Plawd 1, 75 Eng Rep 1 (K B 15511. Y B T 15 H 72s. 

'"For a t h m w h  diseussian of the early develooment of the necessm defenae m 
BT 2: see d s o  Bssnder Y Bamett, 255 U.S 224 11521l. 

Amsnean law, lee Arnold8 & Garland. supm n o f s i ,  at 252-54 
"The William Ore?. 25 F Cas 1800 (No 17,654) (C C C D X.Y 1810); bee also The 

Diana, 74 U S  354 (18W ( t ~ i u i t i f y  a veseel of a neutral party ~n attemptmg to enter 
B blockaded port she mvst be m such d ime-  a$ ta render her entry a matter of 
abaalute and uncontrollable necessity). The Struggle, 13 U S  I9 Cranch) 71 (16153 
IBeVeTe weether and damage ta the ship did not necessitate d i n g  t o  an unauthormd 

CBSBS would hold that the evd avoided need enlv he neater than & ewl mflwiPd 

B fundamental iudmal diafavor af B e  defense faor the reamons s i t  f o n h . & i t e s  
9.10 

d'Amolds L Garland, supra note 4 at 294 
"Comment, suprcznole7. at405. sernlsoJ Hall, Gensral~neiplesaftheCnminaI 

Law 416 (2d ed 19601 
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Commentators have noted that the "defense IS susceptible to ad hoc 
applications as Lt 1s intimately tled to the particular facts of each 
c a d i b 0  Moreover. there are comparatively "few cases dealing with 
necessity, probably because these cases are often not prosecuted '"' 
Also, "[mlost of the precedential decisions deal with instances when 
the defense is not available, thereby providing no clear guide for when 
it 18 '142 Contributing difficulties include "the frequent failure ofjudges 
to discuss the doctrine in terms of relevant pnnc~ples These prob- 
lems have caused some commentators to lament that "it IS imooswble 
to demonstrate w t h  any degree of satisfaction the historical 
opment of the law of nece~sity."'~ 

devel- 

Against this backdrop, an English and an American mwt addressed 
the two celebrated lifeboat eases, which raise the defense of necesmty 
m Its most fundamental yet controveraal In the English c ~ s e , 1 ~  
two sailors and a cabin boy were adrift ~n a lifeboat more than 1000 
miles from land following B shipwreck On the twentieth day, having 
been nine days without food and seven days without water, the s a h r s  
killed the cabin bay, who wa8 then in the weakest condition The 
sa~lors fed upon his flesh and drank his blood until their ~escue  four 
days later. All three would have probably died had not one of them 
been killed and eaten 

The two sailors were conviered of murder In affirming the convic- 
tions, the court focused on the innocence ofthe cabin boy, emphasizing 
that he was "the weakest, the youngest, the most unre~isting."~'The 
court held that under English law ''a killing could be justified only 
If the deceased were the aggressor, i .e . ,  only if the defendant acted 
m self-defense of another."48 The couri concluded that to c l a m  ne. 

'Tomment.  supra note 7 ,  sf 409-10 
"Amolds & Garland SUDIY note 4 at 294 A ~ lo i e lv  related aroblern i d  that the 

"Comment. supra note 7 .  at 410 lemphasir deleted, 
'ahmolds & Garland. supra note 4 sf 294 .. . . 
-10. 
'IThe c m f r ~ v e r i i s l  aspects of the lifeboat eased are well documented See p n e r o l l )  

2 P Robinson. dupra note 1 at 63-63, Arnolda & Garland, supia note 4. 81 294. and 
the aurhorilier cited infm note 56 

'eR~glna v Dudley and Stephens 
' I d  at 267 

1664-651 14 9 B D 273 

P Robineon supra note 1. at 64, discussing Regins % Dudley and Stephens 
11884.861 14  Q B D 273 
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cesmty that  could justify the killing of a nonaggressor was "at once 
dangerous, immoral, and opposed to all legal principles and anol- 

The American case50 also involved the survivors of a shipwreck. 
The defendant seaman helped throw fourteen passengers overboard 
from the capsizing lifeboat to save the others The court acknowledged 
that  the necessity defense was potentially available in such cmum- 
stances, even where innocent lives were taken.61 The defense was, 
nevertheless, rejected on the particular facts of the case The court 
found that  the defendant owed a special duty to the passengers be- 
cause of his s t a t u  as a sailor, and that the means for aelecting who 
to Jettison were unfe.n.'2 

The decisions r a m  many troubling mues Professor Robinson sug- 
geats that the American decision embodies the utilitarian approach 
of measuring lives lost against lives saved sa He concludes that the 
English decision, on the other hand, "may represent the principled 
philosophy that  the value af innocent human life I S  an absolute that 
cannot be sacrificed, even for the interest of saving mom I ~ e s . ' ' ~ ~  
Other commentators suggest that the question is confused ~n Dud- 

the English deemon, because of the element of c a n n i b a l ~ s m . ~ ~  
Even if the utilitarian approach 1s adopted, the question of self pref- 
erence remains unresolved by these cases 5r A substantial issue of 
deterrence is also raised.j8 Regardless of how these and other ~ s e u e s  

Ogy."49 

"Regma 7 Dudley and Stephenr. 14 Q B  D at  288 
'"United States Y Holmes. 26 Fed Cas 360 rE D Pa 18428 N o  16 383> 
"Id at 366 
i'ld at 367 The court suggested that the occupanfi af the lifebast draw lots 
" 2  P Robmson. supra now 1. at 64. Thrs view 13 reflected m the commentary to the 

Model Penal Code See gsnamily Madel Penal Code P 3 02 Comment 8 $Tent Draft 
Ka 8,19681 
"ZP Robinson, supionate 1. af64-65 Jubti~eCardo2oIaterrvpporredthlJpasltlon. 

writing "Iwlha shall know r h e n  masts and s s i l ~  of rescue may emerge aut of the fag ' 
B Cardma. Law and Literature 113 

~ ' S e r  Cahn, The Moral Decision Fuller The Spduncem Exploreis, 62 

Camp Leg & In t l  L 233, 237 (1532 

far choosing among lives aifhoul regsrd ID self preference e g , pmfernng the non- 
aggressor, preferrmg the atherwm unendangered hfe,  preferring rhe longer Ihfe, and 
preferring the life that  dld not cnnfrlbute to the threat 2 P Rabmion. ~ u p m  note 1. 
ai 56.89 Other commentsfnr~ hare  queried "if aelfpreference IS proper, but not when 
there 13 B duty owed as between crew and p8~sengers 18 ~f good to  lay down B rule 
t ha t  might result I" s ~ i b r 6  thrawmg all p8~8eengerr owrboard so there i l l 1  be no 
wifnebses" Arnoldi & Garland, supra note 4, at  256 

 even if self preference 18 deemed ~llegal,  rhe threat of future punijhment would 
not have deterred the killings m Holmas and Dudley T h u  ram8 the zssue of whether 
the lax ahauld punish where there 1s no pamble deferrenr effect See Hllchler Duress 
as a De/msr m Crimmal Cosaa. 4 \'a L Rev 615 '19171 
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are resolved, however, bath courts correctly adopted and employed a 
necessity analysis to decide the cases.SB 

111. THE NECESSITY DEFENSE IN THE 
MILITARY 

Early civilian court decisions applying the defense of necessity to 
the military are scarce.6o As noted earher, some courts concluded that 
mutiny might be justified by necessity where a ship W B B  unaeawor- 
thy!' One court observed in dicta that necessity could also justify 
high crimes such as treason 62  Still. few reported eases pnor to World 
War I1 squarely addressed the necessity defense in the military 

One of the most comprehensive early discussions of necessity BS 

applied to the military 1s found m MLtchell v Hoim0nj,6~ decided in 
1841 Dunng the Mexican-American War, an American trader tmv- 
elled Into the adjommg Mex~can provmees to conduct lawful trade 
with the local inhabitants. These provinces were in the possession of 
the American military authorities. An Amencan Army officer later 
seized the trader's property, claiming that the taking wa8 necessary 
to prevent it from falling into enemy hands. The court held that a 
temporary seizure of the property for this purpose would be justified 
by necessity, provided that the danger was "immediate and Impend- 
ing. and not remote or cont~ngent."~' Moreover, the property could 
be taken permanently "for public use and . public semce,  in case 
of immediate and pressing danger or urgent necessity e x ~ i n g  at the 
time, but not ~ t h e r w i s e . " ~ ~  The court refused to reverse the trespass 
pdgment against the officer, however, finding that the question was 
factual and the jury determination should not be disturbed 

"Some c ~ m m e n r a r u i i  aueafion whether the court I" Dudley applied B n e c e i n q  
analyan Sea e g  2P Rohmcon.sqranote 1 af64n61 Interertmgly,thppvniihmenr 
imposed ~n hafb cases KBI identical Holmes *a8 conuicted of manslaughter rather 
than murder and received six montha confinement. while Dudley and Stephens were 
coniicfed of murder hut had their sentences commuted to six month% confinement See 
rd 8f 65 n 63 

"'Many of the early federal cases u hich isme the neceriiti defense in the maritime 
context h a i e  a milltar) arpecf See supra notes 31-33 

'LLlmfed Stares, Aahfan 24 F Cas 873 ( N o  14.4708 IC C D \lais 18348 court 
held that  if a ihip were unseauonh,. bailors would be justified m refusing to  obey 
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Several decades later, the Rhode Inland Supreme Court applied the 
necessity defense to a reserve sailor. In State u .  Burton?? a member 
afthe United States Naval Reserve Force, on duty as a dispatch driver, 
was arrested for exceeding the local speed limit At the time he was 
delivering an urgent message pursuant to the command af his su- 
perior officer. The court found that the nominal violation of the speed- 
ing law was justified by public necessity, stating that the defenae LS 
"without application to eases which show a failure to comply with 
our laws and ordinances when no military necessity exists."B8 

The principle of necessity aa a defense in the military context was 
indirectly raised in Korematsu u .  UnLted States,6a the infamous World 
War I1 internment case. The Supreme Court found constitutional a 
military order'O that prevented Borne persons of Japanese descent 
from entering their homes and communities. The court determined 
that sufficient "apprehension by the proper military authorities of 
the gravest imminent danger to the public safety can constitutionally 
justify"" the exclus~on of persons from their homes. The court stated 
that "the power to protect must be commensurate with the threatened 
danger."'2 

Military appellate coum and other military authorities have ex- 
plicitly and mplimtly applied the necessity defense to potential VI- 

olations of military law.'3 In 1865, The Judge Advocate General op- 

" 4 1  R I  303. 103 A 962 81918) 
"Id at 304. 103 A a t  963 
88323 U S  214 11944) ^ . .  

s brodedor ioniuslan sbaut the necesa~ty defense that IS shared by I e i ~ ~ I a f ~ r s .  judges. 
and commentators alike 

'*This wolication, hoaeuer. has eenerallu been confused in oneoftwo w w e  Mihtan. 
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ined that the fear of death by starvation could justify the desertion 
ofUnion soldier8 and their subsequent induction into the Confederate 
Army The opinion, which wae incorrectly premised upon a duress 
rationale rather than necessny, was rejected as precedent by the 
Army Board of Review." 

4 n  early appellate military decision, which likewise borrowed from 
a duress rationale, approved of the following Instruction for the ne- 
cessity defense. "The term necessity has V ~ ~ I O U S  meamngs in the law, 
but in the sense of a defense to a crime, i t  has a general meaning of 
some unavoidable circumstance, condition, or fact which leaves no 
c h a m  of action ''Y The instruction provided further that, '%In order 
to excuse a criminal act on the ground of necessity, one must have 
acted on a well-grounded apprehension of immediate and impending 
death or of immediate, serious, bodily harm'"' 

In more recent appellate military decisions the courts hare likewise 
applied a duress of coercion rubric to circumstances raising the de. 
feme of necessity For example, ~n United States o. .Montford," the 
accused explained that he went AWOL because he needed to return 
home "to straighten out an  'extreme family situation' Involving his 
brother-in-law. his sister, and his mother ' I a o  Finding that the strict 
triggering requirements for duress were not met," the court affirmed 

The dnstmrion between neces~ny and duress fundamental Necesriry 18 B defense 
a i p ~ f ~ f i c a i m  It eacvlpafei~ust~fied conduct Dvreri o n  the other hand 13 B defense 
of excuse II excused B preirwed or coerced actor See ganeivlb 1 P Robinsan s u p m  
note 1 at 105 hrnoldr & Garland. supra note 4 at 290 But see Comment mpra note 
i at  139.45 rneceis~q I ,  ne~fherjumficanon nor excuse, hut 11 a h3bnd defense) Put 
another WBI, m c m i  uovld thank m e  a h o  act3 out ofneceaeily. while merel) excuring 
m e  uho acts out of duress This ionfuimn of duress and neceiiity bar often resulted 
~n 'mproper l i m i ~ a i i ~ n i  being put on the defense of neees iq ,  Arnalds & Garland. 
~ v p r o  note 4 at 290 n 15 and contributed to  en erosion af  the strict requirements of 
dureii See infra noie 135 

- 4 ~ ~ ~  op JAG ,1668, a r z ~ o  per8 i o  
'United State. s Flemine 19 C I1 R st 450 .". , ",a 

- - Id  S o t e  that the ~ n s t r u ~ ~ i o n  miichararteriies neceailty as a defense of excuse 
rather than af!usnfloanan See supm note 7 3  The s l i m  triggering requlremenli for 
the defense as set farrh in the quoted Instruction. uere apparenfl) baaed on ci?illan 
precedent See Enired Stales I Flemmg. 19 C hi R at 450 and the c85ei cited therein 
They %ere later adapted u i t h  l i r t le change far the defense oEdvrerr ~n the l a n u a l  for 
Couits-Yuifbai L-ngted Stater 1969 ( R e i  ed ), para 216f ;hereinafter hlChl 19691 
-'Sei EUP'" note 7 3  
- " 1 3 i l J  829mAChlR 19828 
",Id ar 631 
3 The court found that the accured %as 'not  appreheriie ahaur death or ~ermus  

bod115 harm far hls famil) I d  This baais for dvrece c l o d )  resembles a later change 
to the pertinent pru\ibion of the 1984 \ersion of the .Manual for Courts-Marliui See 
R C 11 916 h quotea Infm note 102 
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the conviction.82 Conspicuous by its absence wes a pnnclpled appli- 
cation of the necessity defense. In this regard, the court d ~ d  not con- 
sider whether the evil Inflicted, an unauthorized absence, was2ustified 
by the evil thereby avoided, extreme family difficultiesSs 

Three cases which raise the necessity issue involve facnl violations 
of military law because of the fear of injury. In one case, the accused 
claimed he went AWOL because he belived that his assigned duties 
in the mess hall would aggravate his eye injury!' In the second case, 
the accused said he went AWOL because the rigorous physical train- 
ing a t  the United States Army Retraining Brigade, contrary to the 
restrietiona of his medical profile, had aggravated an ankle injuryas 
In the third case, the  accused refused to perform dutles ~n the reactor 
compartment of a nuclear submarine. claiming that  he feared expo. 
~ u r e  to dangerous levels of radiatianS6 Each case was evaluated in 
terms of whether duress, rather than necessity, was a defense to the 
eonduet.Br The finding6 of wilty were affumed in  the 6rstS8 and t h d B  
cases but were set aside in  the second?O 
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The application of the duress defense to these cases 1s strained In 
none of the cases was the accused or others threatened with death or 
serious injury unless the accused engaged in conduct which violated 
the law. as 18 required for duress Rather, each accused engaged in a 
:ost.henefit determination of whether a nominal violation of the law 
would result in avoiding a greater ewl.  Put another way. each accused 
:valuated whether the likelihood and seventy of the potential injury 
ustified his illegal conduct This balancing process embodies the doc. 
rine of necessity in Its purest form 

Applying the necessity defense to the facts of these cases would not 
necessarily result in a different dmpositmn The accused'a conviction 
~n the second caseei would have also been reversed using a necessity 
analysis. as his absence from routine duties in the Retraining Brigade 
IS clearly a lesser evil than the infliction of severe and potentially 
permanent injury Because no other alternative was reasonably a v d .  
able-the dnll  sergeant had ripped up the accused's "profile"-ne- 
cesmty justified the absence Likewise, the conviction in the third 
casep3 would also have been affirmed uang a neceseity analysis First. 
the evidence did not support a finding that the injury feared by the 
accused was likely or even possible Second. Congress and the Pres- 
ident had Implicitly removed from the accused8 province any discre. 
tion to balance the routine dangers associated wlth working in B 

nuclear suhmanne with his duty o b l i g a t i ~ n s . ~ ~  

Only in the first of the three casese6 might the result be different 
with application of the necessity defense. Thia is unclear. however 
as the reported facts in the first casey6 are not sufficiently developed 
to determine the likelihood and severity ofthe potential injury to the 
accused. the relative importance of the accused's duty. and the arail. 
ability to the accused of alternative means to wold injury while corn. 
plying with the letter of the law The absence of an authoritative 
necessity defense in themilitarycould help explain this lack offactual 
expasition in the appellate decision." 

# ' L e  gmiialb 1 P Robinban s u p m  note 1, at  108 
d'Enited States \ Hansen SPChl 21156. slip np BI 3 
a'Lnned Srstes v Talty 1: h l J  at 1131 
"The mpremac! a i  the cornmumti's balance of inlere~fi  especially as expreaied 

through the legisl~ture 1s d rays  paremount ab compared to  that oithe Indindual 2 
P Robinson ~ u p m  note 1, a t  50-52 B) appmpnaflng mone! for nuclear submarine? 
and the sailors man them. Congrei i  har remaied the d e f i  quemon from the ambir 
o i  mdwldual dhscrehon Thls B S D ~ C ~  of the ne~e i i i i v  deiense LI more fullr dircursed 
infra notes 146 5 6  and accompanjing text 

"Emted States Guiman, 3 hl J 740 8X C hl R 1 9 i i l  
"ild a i  712 
"Even arsuminp the appellate court %anted t o  canmder the facrs beanng on the 

i e m e  of neceaiif) thaie facrs uould prnbabl) not be debeloped in the  record o i  tr ial  
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Iromeally, the reported military case which perhaps best frames 
the doctrine of necessity never even mentions that word. In UnLted 
States u Perer,'ls the accused wa8 convicted of negligent homicide for 
the death of her child. The child died while in the care of the accused's 
boyfriend. The accused had previously been counseled not to leave 
the child with the boyfriend, as the child had sustained serious in. 
juries an two earlier occasions when left with him. When the accused 
was unexpectedly called to duty, she again left the child with her 
boyfriend The child later died of injuries inflicted during that period. 

If the necessity defense had been applied to this case, the fact finder 
would have been required to evaluate whether the aceused'a deciaon 
to perform her unexpected military duties justified leaving her child 
with her boyfriend. Unfortunately, the reported facts are insuffi- 
ciently developed to permit this balance now to be drawn. Specifically, 
the importance of the duty, the certainty and magnitude of the threat 
to the child, and the extent to which the accused sought other ar- 
rangements are ~ n c l e a r ? ~  Nevertheless, the requirement of the ap- 
pellate court to weigh these factors in deciding whether to affirm the 
conviction seems obvious. The apparent failure of the appellate court 
to even consider these issues vividly demonstrates the need in the 
military for authoritative guidance with respect to the defense of 
necessity. 

If the military's appellate court decisions provide little guidance as 
to the necessity defense, then the Manual for Courts-MartuLl provides 
none a t  all No version afthe Manual explicitly discusses the necessity 
defense.loO Althouxh the defense of coercion and duress are soeeifi. 

for the coun's consideration Absent the ~ncorpoiation of an authoritative defense of 
necesmy. counbel may not attempt to preunf ewdenee on the i s ~ u e  Aa~uming ~ ~ u n s e l  
triea to present such evidence. the militsryivdge might grant B motmn oblectmg to  
~ f i  presentation on grounds of relevance Only with authoritafire recognition of the 
necesbitv defense will the oertinent facta be routinelv develooed . .  

"lG$fJ 585IACMR'19831 
"Id ~f 655.87. Thin lack of adeqvafe factual development i s  probably explained 

Manual does Drovide for the related defense of iustification ~n the fallowin= terms "A 
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cally set forth in the 1969''' and 1984''' editions of the Manual. 
neither 1s particularly helpful in providing guidance as to necessity 
Additionally, commentators discussing the necessity defense ~n the 
military confuse the doctrine with coercion and duress.103 

In summary, the defense of necessity has rarely been applied wlthm 
the military justice system. Its limited application has typically been 
in the form ofjury nullification and prosecutorid discretion, or ~n the 
guise of duress or justification 

IV. THE CURRENT STATUS OF THE 
NECESSITY DEFENSE IN CIVILIAN 

JURISDICTIONS 
Commentators have noted that "it is difficult, absent statutes. to 

state with certainty in what jurisdictions the defense [of necessity] 
. . is clearly The difficulty armes primarily from the 
many problems identified e8rl1er.'"~ These include the predilection of 

jecrinilhe accused o;'anolhe; innocent p e r m  t o  ihe harm threatened 
rhir defense ahall not appli 

The only iiqnificanf change from rhr 1969 .Manu01 proimon ia to  permit the accuaed 
to  qualify far the defenae while arternpiing ta  protect persons other than hm3elifrom 
harm R C  M 916,hs analyair 

',Sei e g .  Winter & Lundeen. w p m  note 7 ,the authors cite to  the Yvnval pro 
visioni for duress 8s establishing the defeme o i  nereiiit) ~n rhe md~fary  and a r e  
numerous decisions of rhe milltar) appellate courts addrereing the deienie of duress 
as authority for the defense o i  n e e e s ~ ~ r y ~  

''*.Am.dds & Garland s u p m  note 4, at  291 ' 
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some courts for merging necessity with other justification defenses,lo6 
confusing necessity with duress.'O' or failing to recognize the neces- 
sity defense formally while nonetheless applying its analysis loB 

Despite these problems, several jurisdictions have clearly adopted 
or created some form of the necessity defense by judicial 
At least three federal circuit courts have explicitly recognized the 
necessity defense.'1° No recent federal ease purports to categorically 
reject the defense of necessity."' Accordingly, especially when con- 
sidered in combination with earlier federal precedent,"' B strong case 
can be made that the necessity defense has gamed general acceptance 
in federal law.113 

Numerous State CourtS have also applied the necessity defense ab- 
sent specific Statutory authorizat~on."~ These courts have found, for 
example, that property may be destroyed to prevent the spread of 
f i r P  or disease,"B speeding may be justified to avoid unlawful arrest 

LoaS~e. e g , United Stales ,, Simpson, 460 F 2d 515 (9th Clr 19721 
Lo'Sar e n ,  United States v Cullen. 454 F 2d 386, 391 n 13 17th Cir  19711 $"The 

rule 13 the same whether the label IS '~omnulmn.' ' C O O I C I D ~ . '  or n e ~ e m t v '  "I see 
generoily supra note 73 

"'See Luckatead. suprn note 2 at 179 n 1 see &o Umted States v Tarphy, 78 Mo 
A m  206 118998 W LaFave L A  Scoff Q Y U ~  note 2 at iec 10 

defenae) 
"'For example, although eaurta have vnifarmly refvaed fo apply the necenmfg de- 

fense in c a w s  where war protesters destroyed Selective Serrice recorda mme courts 
have declined to reach the broader qnestion of whether necessity could apply m ather 
elrrumstsnces Sei, e g .  United States Y Chase, 468 F 2d 1 4 1  17th Cir 19721, Unired 
Stales v Gliek, 463 F 2d 491 (2d Cir 19721 

"BSeavy Y Preble 64 Y e  120 r18741 
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or ambush,"- and selling alcohol without a prescription may be jus- 
tified in an emergency Similarly, removing a sick child from school 
without permission 1s justified If done for the child's health 

At least t w n t y  other states'2o and three terntones or protectorateP 
have codified some wriatmn of the necessity defense. They comport 
in varying degrees to the pertinent provisions of the Model Penal 
Code 

All of the foregoing authority supports the conclusmn that the dis- 
tinct defense of necessity 1s currently accepted by a majority of Amer- 
ican jurisdictions Thia does not mean, however, that an identical 
necessity defense 1s recognized  cross all of these jurisdictions 

A useful method of evaluating the many diverae necessity statutes 
is to compare m n e  of t hex  selected elements to those of the Model 
Penal Code Virtually every necessity statute, including the Model 
Penal Code, can be subdivided into three main components. the tng- 
genng conditions; rhe nece8mty requirement and the proportionality 
requirement I" These components will be uaed as a framework fur 
comparison 
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As to the first component, the Model Penal Code's necessity defense 
does not xplimtly assert any triggering conditions 12j The implicit 
triggermi ;snditmm should be interpreted to consist of "any legally- 
protected interest which 1s unjustifiably threatened."126 Same au- 
thorities u auld unwisely limit the triggering conditions to natural 
forces.'2' Others advocate that  the concept of "avoiding evil" should 
also be expressed m the positive form of "furthering legally protected 
interests."'28 For the reason8 noted here, the military should adopt 
the Model Penal Code's implicit triggering condition 

The second requirement of the necessity defense-necessity-has 
two conceptual elements: time and m e a n ~ . ~ ~ ~ T h e s e  elements are gen- 
erally understood to mean that  the necessity defense is not satisfied 

'"bSie Model Penal Code B 3 02 
' l 'Si~ 2 P Robmaon. I Y D ~  note 1 st 46-49 Profeaaor Robmaan e x d a m 8  that l e d l v  

.. . 
fhase eases 

"'Prafea8or Robmon  arguer rhar the neceallt, defense should also be fnggered by 
an oppartunxy to funher P legally protected interest 2 P Robmaan supra note 1 at 
49 Thls IS not an add i tma1  candmon. but rather mmply a reataternent of the 
'avoidance of w i l d '  condition I" poiitire terms Because C B Q ~ S  uniformly present the 
neeesrlty msue m term8 a i  the negative pmpos~lmn of "auoidmg e \ ~ l s , ' '  the express 
ifatemem of thia condition in the affirmatire, althaugh accurate. IS unneesiary and 
pmiibly eonfuing 

Ias2  P Robmron, supra note 1, at 49 

111 



MILITARY LAW REVIEW [Yo1 121 

"if a response is not yet necessary, or If a reaponse 1s needed but a 
less drastic alternative 1s available and would suffice ''130 The Model 
Penal Code's necessity defense 18 silent as to the temporal element.13' 
AB to the means, the Model Penal Code specifies only that the actor 
reasonably believes that the means employed are necessary.132 

The temporal element of the necessity requirement has several 
statutory variations For example, a dozen state statutes require that 
the threat of harm must be "imminent" for a necessity defense 
This requirement apparently reflects the legislative presumption that 
unless the threat is imminent, the nommally unlawful act is not yet 
necessary lS4 Several military cases, borrowing from the Manuals 
requirements for duress,13s have imposed a s i m h  requirement for 
mminence in cases raismg the necessity defense.L36 The presumption 
that the threat must be immment in order to trigger necessity is not, 
however. always valid 13i Moreover, as the actor 1s already restricted 
to engaging in conduct which IS necessary to avoid an evil or harm, 

.'-See Model Penal Code i 3 02 

the need for fhic iudiiial exaendienw and thus p~eaerve the inteprlti of the defense 
of duress 

x,iLe e g , United States \ Fleming, 19 C hl R st 450, board zppmvea afneceaiitr 
inriructmn uhirh requires that the actor hare  a '*ell-grounded apprehension d i m -  
mediate and Impending dearh or of immediate ~ e r l o u ~ .  bodily harm' 

la.Ser 2 P Robmion, m p m  note 1, at  56.57 For an example of a case Kith areuabli 
wjuz r e m l i i  because of the need far an "~mmment"  threat, see Stale v Green. 470 
S W 2d 566, 668 r\lo 1971 , cerr denied 406 K S 1073 '1972, lpriaaner eicaped bared 
on f e l l o ~  ~nmaies'  announced lnfenr to enrer the defendant'! cell at  a specific future 
rime and kill him court found escape belare the appointed rime was not prhf ied  b) 
necebiiti because the threat mas neither p r e ~ e n l  nor impending regardleas of acllons 
by prison authoritlea, See ofdo B Cardora supm note 54, a t  113 (I" ~uppoi f  of the 
 court.^ decirian ~n Regina > Dudlei and Stephens 11884-851 14 9 B D 273 Cardoia 
imalied that killme the cabin bo- u.85 not justified bu necissiti 81 the stranded sailore 
could h a i e  held 0u-t B moment longer, 
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"the imminence requirement is an inappropriate and unnecessary 
additional h m i t a t i ~ n . " ' ~ ~  

Some states require an "emergency" to  justify otherwise unlawful 
conduct 1 s8Th i~  requirement "seems to refiect the view that  the actor 
merits a defense only if he is faced with a situation so pressing that 
it leaves na time far ~ o n t e m p l a t i a n . " ~ ~ ~  This rationale m i S m  the 
paint. Because the actor's conduct enures to society's net benefit, a 
carefully considered judgment t o  engage in the conduct should be 86 

lawful as a reflexive reaction leading to the Same conduct 

As to the means element of the neeessity requirement, the Wis- 
consin statute imposes the additional restriction that the actor's con- 
duct can be the "only means" of avoiding the threatened harm."2 A 
literal application of this element would lead to absurd r e ~ u l t s . " ~  
This language would probably be interpreted to mean the "least dras- 
tic means: and thus adds nothing to the necessity requirement. 

For the reasons just discussed, the necessity component of the pro- 
posed defense in the military should be stated as follows: "The ne- 
cessity component IS not satisfied if the response is not yet necessary. 
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or If B response 1s needed but a less drastic alternative IS available 
and would suffice." Further modifications requirmg Immediacy, 
tmminence, an emergency, or an alternative means would be either 
surplusage or  unduly restrictive 

The third requirement of the necessity defense-proporhonallty- 
contemplates a balancing of the harm sought to be infiicted and the 
harm which LS potentially threatened The Model Penal Code requires 
only that a net benefit be achieved. i e., "the harm sought to be avoided 
IS greater than that sought to be prevented by the law defining the 
offense charged "144 

The Model Penal Code explicitly recogmzes that the community's 
balance of Interests, as routinely reflected by the legislative process. 
have supremacy over any contrary balance struck by an individual 
Typically the fact finder 1s called upon to represent the communlty's 

Several statutes explicitly provide for this limitation,"' whlle 
same junsdletians impose this requirement by esae law 

This rule of supremacy is reflected in the numerous court decisions 
refusing to justify prison escapes because of unhealthy or dangerous 

L.d>llodel Penal Code p 302 Profesror Robmson cnticnesthii  requlremenr. preferring 
instead char the ~ c f ~ s l  harm mfllrted and avoided be balanced 2 P Robinson s u p m  
note 1 at 60-61 He ~ r g v e i  that balancing of actual h a m s  IS less vague and more f a r  
rhan ;he Model Penal Cadec p r o v m m  Id This alternstii~e formvlatlan hauever 1s 

not preferable ab ~t would ~rnpioperly rerard B person who generates a umdfa l l  puhhc 
benefit for an otherwise illegal act For example, B pm;m could l u m f y  iermud) ~ n -  
~ m n g  anather to p m e n t  h m  from unlawfully pirkmg Roueri. pronded the p e r m  
later discovered that the wounded man was on his !?say tu murder someone Under the 
Model Penal Code p~nvamn.  the defensa of nocs~nsdy would not iuaX> t h x  BL. 8% the 
harm sought to be prevented tiivial a8 compared to  the harm rnfimed T h n  result 
1s consistent mth the pnnciplee underlpngjustlficatmn defenaes But cf R C II 9168el'S' 
(for defense of another the honerr and reasonable intent of the actor 1s lrrelevanf' 
Far s full dlncvssmn af l g ~ ~ e ~  raiaed by the Manuals prmmon  far defenie of anather. 
aee B,.ler. Defense ofnnother, Guilt Without Fault'. The Army Lawyer, June 1980, at  
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conditians"@ or the destruction of Selective Service records for the 
pulported purpose of saving lives in  Viet Nam.'60 Similarly, an in- 
dividual's belief in the value of laetrile will not justify his act oi 
smuggling It into the country contrary to a ban imposed by a gov- 
ernment agency.'j' 

The same supremacy rationale can be applied t o  support certain 
military court decisions where necessity was arguably raised As in 
the civilian eases, mili tav prisoners cannot justify escaping from 
confinement absent extraordinary circumstances A lawful order 
sending a soldier into a combat zone cannot excuse crimmal behavior 
by the soldier because he fears combat.1s3 Likewise, the fear ofgenetic 
damage because of exposure t o  radiation does not justify a sailor's 
refusal to perform assigned duties in a reactor compartment of a 
nuclear ~ u b m m n e . ~ ~ ~  In each case, the individual's personal balanc- 
mg of evils, no matter how sincere, must be subordinated to the 
authoritative balance struck by the relevant community. This prin- 
ciple amumes added significance in the military context, where m- 
diwdual rights often are strictly construed.'6b 

'"See. r g  , People v YcKnighf. 628 P Pd 628 Cola Ct  App 1981): State Y Palmer, 
45 Del 308, 310, 72 A 2d 442, 444 119501. People Y Vkpple .  100 Cal App 261. 265. 
279 P 1008. 1010 (19291 See g e ~ r a l l y  Comment. ~ u p r o  note 7, at 433-34 Professor 
Robinson aumrnarizei the rationale applied m the pnmn escape czsei as follaws 

Undoubtedly the pnsoner sincerely and fervently believes that his escape 
IS iustdfisd. but the legislators were presumably aware of the difhculf 
prmn conditions when they enacted the elcave laws a i  was the e n -  

'. . . . . . . . . . . . . .  . .  . 
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The princple statutory variations of the proportionality require. 
ment are three-fold First, Some states require that the threatened 
harm must "clearly" outweigh the harm contemplated by the stat. 
ute.lsi This added restriction is unwise, as the law should not dia. 
courage the realization of B small net benefit while, a t  the came time, 
encouraging greater benefits. In addition to thia substantive concern, 
this modification creates the need for unnecessary line drawing based 
upon a confusing ~ t m d a r d . ~ ~ ~  

Second. some States require threats of a certain seriousness. Eight 
jurisdictions permit the necessity defense only when personal injury 
1s threatened.1s8 This limitation "suggests a legislative determination 
that threat of harm other than personal injury, e g., property damage. 
would always be outweighed by the evil of violating the cnminal 
statute."'sg This premise clearly LS false. For example, would somet) 
truly desire that a person not steal a bucket of water to prevent an 
unoccupied house from burning to the ground? 

The Wisconsin Statute 1s especially noteworthy, as It restrictmel) 
limlts recognized threats to those involving "imminent public disaster 
or imminent death, or great bodily harm "lboThis substantially tracks 
the military decisions which transpose B duress rationale upon sit- 
uations raising the doctrine of necessity.1i1 This restriction confuses 
excuse with justification and thus IS inapposite to the necessity de- 
fense 162 

Third, some states restrictively apply the necessity defenae so that 
it IS barred or modified with respect to certain senou8 c r ~ m e s : ~ ~  These 
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statutory limitations apparently reflect a legislative policy determi. 
nation that the proportionality requirement can never be met in eer- 
tain extreme cases.'64 This premise would likewise prove faulty de- 
pending an the fects The Commentary to the Model Penal Code 
rejects all these Imitations, even as they apply to the taking of in- 
nocent life ''' 

Accordingly, the military should adopt a simple proportionality 
component far the necessity in the following terms: "The harm sought 
to be avoided 18 greater than that sought to be prevented by the law 
defining the offense charged." Further modifications requiring that 
the threatened harm "clearly" outweigh the harm sought to be pre- 
vented, that the threatened harm be of a certain seriousness, or that 
the necessity defense be barred as to certain serious crimes are unduly 
restrictive. 

V. A PROPOSED NECESSITY DEFENSE 
FOR THE MILITARY 

The necessity defense "most clearly reflects the principle of all JUS- 
tification defen~es."'~' Its common law o n g m  are Impressive Pun- 
ishing actions justified by necessity would be contrary to the under- 
lying purposes for criminal A majority of civilian 
junsdmtions currently recognize the necesaity defense.l'O The doe- 
trine of necessity has been traditionally, albelt often implicaly, ap- 
d i ed  bv military authorities in various w a ~ 8 . ~ ' ~  

.. R :,,,_ c. . ... . 

. . . . . . . . 
2 P Robmsan. auph note 1. sf 64-68 

t o  he of equal d u e  and the 
numerical preponderance in the lives mved compared to those sacrificed surely ecab.  
lishesanefhical andlegalpnheanon fortheact "ModelPenal Code B 3 02, Comment 
a [rent ir aft NO 8, 1958) 

"*"The life of every individual m u t  be aasvmed 

"'1 P Rabinsan. 8upm note 1. at 63 
"'See g e n e m l b  mpra n o m  19-59 and accompanymg text 
"'The accepted pupasea a i  punishment are deterrence. rehabilitation. and retn- 

butian pnermlly Pfav & Milhirer. supra note 155, at 45 n 66 and the cases cited 
rherem. The puniihmenl d o n e  who nornmally violates the law because of leghmats  
necessity does not advance any of fheae purpu~es Quite LO the ranmar). the eanduet 
at issue should he encouraged a i  i t  ensures t o  soeiety'a net benefit See genriolf, 
Hltehier 58 
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For all these r e a ~ o n ~ ,  the doctrine should be explicitly recognized 
8s a special defense in military jurisprudence Because the Model 
Penal Code's codification of the defense 18 preferable to the other 
adopted and proposed statutory alternat~ves,"~ i t  should be incor. 
porated as part ofthe military law. Thus. the defense would be stated 
in the following terms: 

When a legally protected interest LS unjustifiably threatened. 
and a response is necessary and no lese drastic alternative 
response is available and sufficient, the response may be 
justified by the defense of necessity provided that the harm 
sought to be avoided 1s greater than the harm sought to be 
prevented by the law defining the offense charged 

The defense can be incorporated by two pnncqle methods First, a 
new subparagraph to the pertinent pravismn of the could 
set forth the defen~e. '~ '  This change need not be based on prior leg. 
islatire authority '" 

The second and more likely alternative 1s for the defense to be 
adopted by judicial decision."6 For example, Chief Judge Everett 
recently urged the adoption of the voluntary abandonment defense 
in the military li7 The Chief Judge noted that the defense I S  set forth 
as part of the Model Penal has been recognized in various 
federal and 1s supported by commentators la0 He also ob. 
served that current mAtary authority did not expressly prohibit the 
defense la' Chief Judge Everett additionally considered Congress's 

- See supm noted 125-66 and accampan)lng text 
LIChI, 1964 
The log~cal place far the m o r p ~ r a t i ~ n  of such B change would be as a new sub- 

paragraph to R C hl 916 
' - ~ S s e  Umfarm Code of M h t w  Jvmc 

inafter LCDIJI But cf R C 41 916,k an 
nbilil) defense ID  the .Manual mere]> hm 

"#A third method ofincorporation is possible The Presidentcould l b m e  an executile 
order recognmnp the necessity defense a i  p a n  of current mAfary la% based upon the 
sub sdentm recagmtron i f  has presentl) atrsined This + o d d  probably be the least 
preferred method of incorporatian. h o w e w  as the c u r i e n t l ~  accepted applicarion of 
the defense ~n rnilitar) la- 1s unclear 

ogniied a doctrine similar to  the proposed abandonment defense I d  at 292 Similsrl) 
a defense of~usr~ficaimn, 8 modified dureib defense. and B rovghly analagoui doctrine 
of inabilitr 88 mmeiimea applied have all been recognized b) rhe mnhtar) For ~n 
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preference that military justice be consistent with "the principles of 
law . , , generally recognized in  the tnal  of criminal eases m the 
United States district courts "la2 As discussed earlier, all of these 
reasons In support of adopting the voluntary abandonment defense 
apply with a t  least equal force to the necessity defense 

These two primary methods of incorporating changes to special 
defenses in military practice--as an addition to the Manual'83 or by 
judicial decision-have traditionally complemented each other. For 
example, provisions m the Manual'B4 have changed over time to re- 
flect the decisions of appellate military courts.1Bb The converse has 
also occurred, as the Manual has overturned or modified case law 
relating to  affirmative defenses.'8B 

Regardless of which alternative serves as the basis for implement- 
ing the change, the method of raising and proving the defense at trial 
would be standard. The burden ofproduction, i.e., raieing the defense, 
would be on the accused.la' Once the accused has produced Some 
evidence raising the defense, the government would then have the 
burden of proving beyond a reasonable doubt that  the defense did not 
exist.188 This allocation of the burdens of production and persuasion 
are consistent with special defenses under military law and agree 
with cwilian practice relating to the necessity defense.IB' 

The accused usually would be permitted to raise other defenses in 
addition to necessity.1g0 As a rule, the defenses need not be consist- 

due m phiaical needs wag excused oriuitihedl 
"'UCMJ art 36, canstrued E" United States v Byrd, 24 Y J st 292 
"'MCM, 1984 
>"Id 
la'Far example. the change reflected tn R C M 916(hl. whxh s l l ~ w ~  the defense of 

duress for the pmrectian af innocent fhrrd persons, 1s based on the decnon of the 
United States Court of Military Appeal8 ID United States v Jemmmgs. 1 M J 414 
(C M A 19761 See R C M 9161h) analyaa. bee also R C M 916(elt2) 1Yrrnul prmmon 
far self.ddense in certain aggravated asiaulf C B B ~ S  changed ema~sfenf with the decision 
m United States Y Acosta-Vergas. 13 C M A  388. 32 C Y R 368 (19621) 

'"See. e 8 ,  R C M 9161bl(k) llack af mental rsspansibility). c/ R C M 9201ei121 
(February 1966 amendment, pertaining to waiverofthe barofthe statvteaflimilafioni 
If the accused desires instructions an any leeser mluded offense athenvise barred. 
overturn8 the holdings ~n United States Y Wiedemann. 16 C 41 A 386, 36 C M R 521 
(19661 and Umted States v Cooper, 16 C Y  A 390, 37 C M R 10 (196611 Note that 
the milirar). ~ppe l l s f e  C O Y ~ L  have not yet rewewed elther of these changes 

'"See R C M 9161bl. me alia United States v Cuffee, 10 M J 381 (C hl A 1981) 
"'SeeR.C M 916(bI,si..iraUnitedStatesv Huri t .43C.YR 681 [A C M  R 1974) 
IdPSsr 2 P Robmmn. wpra note 1. at  47 
'O0S~e R C Y 9161bl diseuaaian 
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ent.lB1 In any event, no problem of inconsistent defenses could arise 
in cases involving necessity and other justification defenses.192 

As necessity would be a special defense under milnary law, the 
military judge would be required on findings to instruct upon it 
The instructions would focus an the three components of the defense 
the tnggenng conditions, the necessity requirement, and the propor. 
tionality requ~rement. '~ '  A model necessity instruction would prob. 
ably be added to the MilLtary Judges'Benehbook.l*e 

VI. THE CONSEQUENCES OF FAILING 
TO ADOPT THE PROPOSED NECESSITY 

DEFENSE 
Most arguments against adapting the necessity defense can be 

grouped into two broad categories: generic eonceina about the "cod- 
ification" of all defenses, and concerns specific to the necessity defense 
For the reasons discussed below, neither class of contentions warrants 
rejection of the defense 

# ' S e i  08, United Sfares v Garma. 1 DT J 26 I C  M .4 1975, lhafh alibi and en- 
trapment ma? he raised', United Stales Y Lincoln, 17 C h! A 330 38 C 41 R 128 
,1987 lhothaccideni and ielf.defenbemay beraised). UnnedStatei\  Snyder 6 C  hl A 
692. 21 C D l R  14 ,1966' (both heat ofpassion and self-defense ma) be raised) Buf 
see Umfed States 3, Bellamy. 47 C M R 319 rA C 11 R ), pet d m d  48 C \I R 999 
I C  hl A 19731 [bath self-defenre and denial msy not be raised' 

Ls'Bes,dei necemfy. the luaf~hcafmn defenses include self-defense. dsienie of others. 
defenae of propert), and defenre ofhabitation or premises Sargensivlli 2 P Robinson 
s u p m  nore 1 a t  69-112 

LmaSri R C 1% 9201e1'3, S o l e  that this rule require8 that the mililaryjudge in~fruef 
m e  zpmte only upon the special defenses listed m R C M 916 Assummg the neeeiiity 
drienrpwaJlneorporaredintomilirarypracriee byacoundDeiJionratherrhan achange 
t o  the .W~anual, the derision incorporating necessity premmably would likewise require 
that the judge inafruct $ Y O  sponle upon the defenae when raised 

-siSae 2 P Robinson, supn note 1 at 46-68 
saDept of Arm), Pam 27-9 Yihfei) Judges Benchbook r\la) 19821 Chapter 5 

concerns specml and alher defenies The model IOLTYC~IOD for the neiesaty defense 
would be substantially 8s fallows 

The evidence has raised rhs m ~ u e  afnecersiti in relatian to  the affenie, 61 
ofl-r #There has been lieiiirnmyl8eu1dence~fhai (burn. 
maraze rrldoncr ond eanhnhans of the p w t m  , Neeisiiiy IS a complete 
defense t o  the offenseis) of In general terms ne- 
ceiany may ~ustlfr a vralatmn a i  the law ~n order tc prevent ar aiaid B 
greater harm Far neoebeify t o  exist, you must first find that the accused 
vmlated the law and committed the offennersi of (-8 
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The generic arguments asSume that  defenses, by their nature, defy 
explicit exposition. Professor Robinson summarizes these arguments 
as follows: "Defenses, It might be argued, are the embodiment of such 
complex notions of fairness and morality, tempered by the demands 
of utility and efficiency, that  they are too complex and perhap8 too 
illogical t o  be reduced to an integrated, comprehensive, and internally 
consistent system of exculpation 'me Academicians respond to this 
criticism by noting that  other complex areas of the law have been 
explicitly defined and and that  the behavioral sciences 
have advanced so that  these imprecise moral concepts are ~n Some 
respects quantifiable.188 

With regard to incarprat ing the necessity defense into military 
practice, the above dialogue bath says too much and misses the point. 
The military has already established a system of special defenses.19* 
Moreover, although the relationship of the necessity defense t o  other 
special defenses obviously should be considered, the decision whether 
to incorporate the defense of necessity into military law ought to be 
judged on its o w n  merits. 

The most telling arguments against adopting the defense are more 
focused. Some critics have emphasized practical concerns, contending 
that  a codification of the necessity defense would promote Inconsis- 
tency and be a "potential source of unwarranted difficulty in ordinary 

n e c e s a a ~ ,  i r  if the response was needed but a lesa dr& and suffi&nt 
alternative WBB readily available, the defense of necessity doea not apply 

Yore %hat additional inirru~fiuni ivould be reqvired ifibiuea ~nvalving the supremacy 
of society's balance or legidalive preemption are rased, or r f  the offense 1s based on 
negligence 01 recklessness and the acevied has negligently or recklessly created the 
conditions giring nee  I the defenae 

"1 P Robmsan, nupm note 1 .  at 69 
"'See gmeidiy Wechaler. The Chvfirnge of a Model P e w 1  Cads. 66 Harv L Rei 

'''1 P Robinson. mpm note 1, st 69 c~iing M Duverger. An lntroduetmn to Sacml 

"BSre R C M 916 

1097 1095, 1130 (19521. c i l d  bn 1 P Robinnon, supra note 1. at  69 

Sciences 226.48 itrand M Anderson 1964) 
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~ a s e s . ' ' ~ ~ ~  Others focus on conceptual msues, claimmg that the defense 
would emasculate the rule of lawzo1 and result in an improper dele- 
gation of legislative authority to the mdividudzoz 

Both Sets of arguments fail upon closer examination First. and 
contrary to the contentions of some critics, the absence of an author- 
itative necessity defense actually exacerbates the ordinary difficulties 
associated with a t n a l  The pnnc~ples underlying the necessity de. 
feme undeniably will continue to be applied regardless of whether 
the defense is formally recognized. Without an established defense of 
necessity, however, prosecutonal and J W  nullifieatmn2"' 
assume a preeminent position. An emphasis on these processes would 
generate numerous problems leading to inconsistent and potentially 
uqust results. 

These problems would infect the militaryjustm system a t  all stages 
For example. absent an authoritative necessity defense. commanders 
and their legal advisors mitially would be required to exercise their 
"prosecutorid discretion'' without benefit of clear This 
probably would result in m incommtent application of the defense 

' o Y S a i m a l  Commira~on on Reform of Federal Criminal Lars A Proposed New 
Federal Criminal Code Title 18 Lrmted States Code' e 601. comment 43 19718 

'" 'Srriuoianote 10 srealsoSlarei~ Khiovle. 1 0 0 C n l  ADO 261 2 i9P 1008 19298 

G Fletcher, ~upra note 141, a t  795 
"'Seesmemllj Arnold. & Garland ~ u p r a  note 4, at 296-301 Although p r ~ ~ e ~ u i o r i a l  

dmcreflon 13 necesaanl) broad the Court of \Illnary Appealc has not hemrated to 
reatrict i t  ~n the appropnare caner See, e g United States I HIII. 26 M J 411 C Y A 
19881 lone who associates himself with B buyer of drugr far perronal use ma, not be 
proaecvted for aiding and abetting drug distribution'. United Sfstei \ Hlckian, 22 

must charge conmitent ui th  Whsrtons rule) 
lY'See ginrrull) Arnold8 & Garland. supra note 4, at  296-98 Jur j  nullification IS 

disfavored in military pracrice See, LS. United Stares 1 Mead. 16 \ lJ  250. 257 
IC M A  1963 (although court members have the power ta disregard the mililaiy 
judge's mirructions. they need not be advised a i  this parer  eben upon request by the 
accused , Unrted States v Smith. 24 hl J 659, 861 # A  C \I R 19871 jury nullification 
i d  in no wa) to be encouraged or condoned8 

 see gmeiillh United States I Hardm. i 11 J 399,404 8C h.1 A 1979 R C 1% 303- 
07. 401.07 
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based upon the commander's personal judgment about the balancing 
of harms 208 

Assuming charges were prefeerred,207 commanders and their legal 
advisors would then be left without authoritative or umform guidance 
concerning which facts would be important or even admissible a t  the 
corn-martial. This uncertillnty would complicate the referral decaionzos 
and handicap defense counsel when advising the accused. 

At trial, the military judge would have to litigate witness re- 
objections to evidence,21° and requested mstruction2" per- 

taining to necessity without firm guidance. Again, an individual judg. 
ment about the balancing of harms, this time by the military judge, 
would assume preeminent status. 

Depending on the resolution of these and numerous other variables, 
the evidence relating to the necessity defense may 01 may not come 
before the fact finder. This lack of uniformity would then be further 
multiplied m a trial by members, depending upon whether a proper 
instruction on necessity, an instruction which misconstrues the de- 
fense, or no instruction at  all would be given. The synergistic effect 
of these and other variables obviously would create inconsistency, 
result in injustice, and encourage jury nullificatmn.l12 

The broader conceptual arguments also fail. Rather than contnb- 
uting to an emasculation of the law, the defenae of necessity helps 
assure that the law is just, even in particularly tough cases. Far from 
causing an improper delegation of legidatwe authority to the indi. 
vidual, the necessity defense helps promote realization of the true 
legidative intent by enhancing enforcement of the spirit of the law, 

l"Blranieally. rhe preeminence of such indlrlduallsed balancmg LQ the very e w l  that 

mO-Sos R C . 3  307 
"'Set R C M 601 Moreover. any prelnal mvesngatmg officer appointed ~n accord- 

'"See #snera!ly R C M 703. Y O i ,  Y06lb1(7). 
2LnSsa pmm!l> R C M 1 0 3 M l )  
"'See senemlir R C M Sol(sl(51 920 Note that  even absent explicit adoption of 

the nec%smfy defense by the milifaw appellate courts or the .Umuo!, the t r d  defense 
counsel can request an msfmctlan on nscaaiity if raised by the evidence Cf United 
States Y McClaunn, 22 M J 310 IC M.A 19861 (militaryiudge ahauld mve reqnested 
eyewitness identifieafmn m t m c t l a n  If rased by the ewdenee) 
lllThe risk o i l u p  nullification is eepeeially great If the accusegs a c t m i  clearly 

benefited soelety although mmmallyvidafmg the law. where theiudgefails to instruct 
upon the defense of necemi) or explieltly instructs that  ths  defense does not apply 
In meh a ease the members 818 led n r h  the hobson's choice of either violating then 
oath and the judge's mmuctions or canvrctmg the accused contrar/ to common acme 
and innate eancepts ofjustice 

opponems a i  the necessir) defense seek to  avoid See supro notes lo. 202 

ance with R C M 406 would bmilarly lack p i d a n c e  a8 to doctrins of neeesmf) 

123 



MILITARY LAW REVIEW [Voi 121 

rather than a blind allegiance to its letter. The necessity defense, 
amply put, helps avoid the ewlswhich itscnticsclaim it wouldcreate 

VII. CONCLUSION 
Incorporating the necessity defense as part of military law 1s long 

overdue. The defense is weil established and broadly recognized. Its 
adoption would promote consistency and enhance justice Of equal 
Importance, incorporating the deiense would help structure the law 
so that it comports with the feelings and demands of the eammu. 
nity Perhaps no more compelling justification for an advancement 
of the law could ever be offered. 

“’See 0 Holmes, suprz  note S i ,  BL 36 
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THE CONGRESSIONAL RESPONSE TO 
GOLDMAN u. WEINBERGER 
by First Lieutenant Dwight H. Sullivans 

I. INTRODUCTION 
Justice Douglas once commented that "Army regulation" IS "at war 

with the principles of the First Amendment."' As a result of the 
Supreme Court'B Goldman o. Wembergerdecmon.2 that war will now 
be fought on a new battleground. The Goldman decision IS one of a 
hne of Supreme Court cases insulating the military from judicial 
enforcement of servicemembers' constitutional rights.s These cases, 
however, paint to a complementary congressional responsibility to 
protect servicemembers' liberty interests. Congress has already con- 
fronted the same free exercise of religion question which sparked the 
Goldman case itself.' Future conflicts over a variety of Bermcemem- 
bers' first amendment claims will likely come before Congress as 
well E After eaammmg the Supreme Court's Goldman decision, this 
article will analyze subsequent congressional efforts to protect ser- 
vicemembers' free exercise of religion The article will then consider 
the constitutionality of the legislation that Congress adapted to grant 
servicemembers a limited ngh t  to wear vmble religious apparel while 
in uniform. 

11. GOLDMAN U. WEIYBERGER 
A.  THE CASES HISTORY 

S. Simcha Goldman, an Air Force captam who served as a climcal 
psychologist, is an  Orthodox Jew and an ordained rabbi! During his 

'Firat Lieutenant Dwight H Sullivan, UShlCR Currently assigned arTria1 Covniel 
3d FSSG. Okmawa. Japan Completed Naval Justice School Lawyer Course. 1987 iwrtti 
honors1 B A ,  summa cum laude. Umverrfy of Maryland. 1982. J D ,  Uniiersiti of 
Vlrgmla, 1989. Y A ,  University of Ilaryland. 1987 Author of A'ouil Scienlrfic ELI 
hncr'a Admissibilrly nt Caurfa-.Mailiol, The .Army Lawyer. Ocr 1986. ar 24, Legal 
Restrictions on (ha Righl (0 L'sa Force Agmnst Inlrrnalional Trironsm, 10 ASILS Int' 
L J 169 ~19861 

'Laird V Tafum, 408 U S 1, 28 ,Douglas, J , dmsenfmgr Although J u t i r e  Douglas 
made this comment during a d m u m o n  offreespeechrighis, II seeme eguallyapplicable 
to free exercise riehfs 
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first four years of active duty with the Air Force, Goldman wore a 
yarmulke while indoors without incident ' In 1981, however. a Go%- 
ernment counsel lodged a complaint when Goldman wore a yarmulke 
while testifying a3 a defense witness a t  a court.marna1.' The hospi- 
tal s commanding officer advised Goldman that wearing a yarmulke 
while in uniform violated Air Force regulations? he ordered Goidman 
not to wear a yarmulke ~n uniform outside the hospital After re- 
caving a eamplamt from Goldman's lawyer, the commanding officer 
extended the order to forbid Goldman from weanng a yarmulke in 
uniform within the hospital as well. When Goldman refused to obey 
that order. hia commanding officer issued a formal letter ofrepnmand, 
withdrew a recommendation that Goldman's act1r.e duty ~ e r v m  be 
extended, and threatened to court-martial Goidman lo Goldman then 
sought injunctive relief from the C S District Court for the Dietrier 
of Columbia, c lamlng that application of Air Force regulations to 
prevent him from wearing a yarmulke in uniform violated his right 

The district court granted Goldman a temporary restraining order, 
and later a preliminary Injunction. prohibiting the 41r Force from 
enforcing It8 uniform regulations to prevent Goldman from ii'earlng 

to free exercme of rehgian 

a t 5 1 1  sreiens I ca"iurrlns8 
ifate.. 41r Force members 1~111 +ear the Air Force 

vnlform Khde performmg their m h r a r )  dunes, except uhen avrhanred to  wear c,. 
vilian clarher on duti  "Sect ion 1-6,hm 21 states 'Headgearrill  not be n o m  I w l h i l e  
indoors excepr by armed m v r i t y  perionnel ,n the performance of rhmr d u m ,  'See  
Goldrnon 731 F 2d at 1533.34 n 1 

* A n  Force Reg 36-10 i 1-6 h 
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his yarmulke while In uniform Following a trial on the merits, the 
court held that  application of Air Force uniform regulations to pro- 
hibit servicemembers from wearing yarmulkes violated the first 
amendment's free exercise clause: the court enjoined the Air Force 
from applying its uniform regulations to prohibit the wearing ofyar- 
mulkes for religious reasons On appeal, a three-judge panel of the 
US.  Court of Appeals for the District of Columbia Circuit reversed, 
holding that "the peculiar nature of the Air Force's interest in uni- 
formity renders the strict enforcement of its regulation perm~ssible."'~ 

"Galdman. 630 F Svpp at 16-17, Judge Robinban used a four-part analysis ta 
evalusfe whether a oreliminary iniunmm should issue Thia annl~bia considered "111 

an erphclf paranfee of lndwldval rights" Galdrnon 530 F Supp ~t 15 Iquotmg 
Roother, 463 US at 701 Citing Thomas Y Revrew Bd of Ind Employment See Dlv 
450 U S  707 714-19 '19811, Judge Robinmn announced, "There can he no doubt that 
Plaintiffs ineistence on wearmg P yarmulke 1s motivated by hm religiova convictions, 
and IS therefme entitled to First Amendment protection'' Galdrnon. 530 F Svpp at 
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Following the full court's refusal to rehear en banc,I4 the Supreme 
Cour t  granted certiorari.'e 

B. THE SUPREME COURT'S DECISION 
I The M q o n t y .  

The Goldman case was the first time the Supreme Court considered 
a servicemember's free exercise claim.'6 In rejecting Goldman's chal- 
lenge to the uniform regulations, Justice Rehnqumt's marprity opm- 
ion relied heavily on the military necessity doctrine." This doctrine, 
which partially insulates the armed forces from constitutional chal- 
lenges, rests upon two bases The first basis stems from judicial rec- 
ognition that the military 18 "by necessity, a specialized society sep- 
arate from civilian society. . . .To ensure that they always are capable 
of performing their mission promptly and reliably, the military S~T. 
vice8 must insist upon a respect for duty and discipline without coun- 
terpart in civilian life The Supreme Court has recognized that  this 
need for discipline will sometimes require servicemembers to sacrifice 
liberties which would be constitutionally protected in civilian soei. 
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ety.ls The Court has repeatedly emphasized, however, that service- 
members do not lose all constitutional protection "aimply because they 
have doffed them civ~l ian clothes "20 

The second basis of the military necessity doctrine 1s judicial def- 
erence to Congress The Constitution gives Congress the power "To 
make Rules for the Government and Regulation of the land and navd  
 force^."^' In Rostker u .  Goldberg,zz the Superme Court held that be- 
cause of this constitutional provmon, judicial deference "is a t  ita 
apogee when legislative action under the congressional authority to 
raise and support armies and make rules and regulations for their 
governance 1s challenged 

While the military necessity doctrine has been a recurring theme 
~n Supreme Court decisions since 195XZ4 the Court in Goldman "was 
more deferentml to the military than it ever has been in the past "2E 

Because of the mditary'e need for discipline "in order to prepare for 
and perform Its wtal  role," the Goidman m a p i t y  conceded that the 
Court's ' 'rev~ew of military regulations challenged on First Amend- 
ment grounds IS far more deferential than consritutional review of 
jimilar laws or regulations designed for civilian mmety ''26 While 

lBParker Y Lei ) .  417 U S  733 751 11974~ Isurfammng court-martial c ~ n ~ l e l m n  ai 
an Arm) offirer x,ho had counseled enlisted roldier; to  refuse to obey orders sending 
.hem m Vietnam ejen though iimilar speech b) ~ w i l l a n ~  ravld hare been CODJIIIY- 
.mnally protected 

''Chappell \ Wallace, 462 U S  296, 304 ,1963, lholdingthat servicemembers may 
not O W  superlar officers mer alleged constitutional violafionsl See sensrdlv Bradsky 
Chaooell , Wallace A Biveni Answer Lo n Polkfieul Queaaon, 35 Saval L Rev 1 
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observing that the need for discipline does not "render entirely nu- 
gatory in the military context the guarantees of the First Amend. 
ment," the Goldman majority indicated that ''corns must give great 
deference to the professional judgment of military authorities can- 
cerning the relative importance of a particular military 
Culminating this argument for judicial deference, Justice Rehnquist 
wrote: "Not only are courts ill-equipped to determine the impact upon 
discipline that any particular intnwion upon military authority might 
have, . . . but the military authorities have been charged by the Ex- 
ecutive and Legislative Branches with carrying out our Nation's mil- 
itary policy."2B Quoting Rostker, Rehnqumt stressed that judicial def- 
erence "is a t  its apogee" in case8 dealing with Congress's authority 
to regulate the military.28 

Deferring to "the appropriate military officials" who decided that 
the wearing of yarmulkes "would detract from the uniformity sought 
by the dress regulations," the mqarity concluded 

The Air Force has drawn the line essentially between reli. 
giaus apparel which is visible and that which is not, and we 
hold that those portions of the regulations challenged here 
reasonably and even-handedly regulate dress in the interest 
of the military's perceived need for uniformity. The First 
Amendment therefore does not prohibit them from being ap- 
plied to petitioner even though their effect 18 to restrict the 
wearing of the headgear required by religious beliefs.30 

Justice Stevens authored a concuning opinion which Justices White 
and Powell joined. Like Justice Rehnqmst, Justice Stevens deferred 
to the military's judgment Of the regulation's necessity 

l'Id 
"'Id at 507-08 linlernsl quotation marka, cnationi and e l l ips i~  omiffedl 
"*Id at 508 lquoting Raslker, 453 US st 70) One commentator rriting about the 

circuit court panel'& ~imilar reasonmg objected that because "the regulatm at msue 
mGaldmanraipramvlgared by the military.andrai not subieetedra a congressma1 
determination of constitutionality. ' the iaurt'i ielianee on Rosfkei WBI inappropriate 
Note. M i l i l a ~ ' 8  Un~iorrn ReguiirrnenB, supra nore 13, at 211 

"Galdman. 476 U S  at 610 
'lid (Steven3 J concurr~nil  In considerme "the seoarate interest in uniformltv 

Itself: Justice Stevens canren&d 
Became profesaonali ~n the military eervtee attach great ~mportance t o  

prated the inportanchor ihst mtarest 
Id at 612. Judice Stevens contended that "of mll greater ~mpanance' than mhta rq  
necessity ''1s the interest I" uniform treatment for the member8 of all rehgioui faitha 
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2 TheDissent 

The four dissenting votes were split among three opinionsSZ The 
one issue over which these opinions converged w a s p d i e d  deference, 
none of the dissenting Justices would allow the military to detenmne 
Its own regulation's consrirutionality All of the dissenting opmons 
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called for same critical judicial scrutiny of military necessity claims 
that  would infringe servicemembers' free exercise of 

c. ANALYSIS 
The Goldman decision has became the subject of considerable cnt- 

ieism; the decision's critics even included one retired Supreme Court 
Justice3' The greatest objection to the decision 18 its extreme def- 
erence to the military Critics contend that  such deference "sends a 
legitimating message to military officials prone to suppress the in. 
dividuality of service personnel and leaves unanswered the question 
of when, If ever, the Court I B  prepared to defend the liberties of Amer. 
icans who serve their country in the armed forces Another critic 
objected to application of the Rostker analysis to the Goldman case. 
Noting that the Rostker decision rested on the premise that "the 
judiciary should not substitute its own judgment or evaluation for 
what Congress determines is desirable," this commentator observed 
that ''the regulation at  m u e  in Goldman was promulgated by the 
military, and was not subjected to a congressional determination of 
eonstitutianality."36 The commentator contended that there are "dan- 
gers implicit in judmal  acquiescence in  military judgments affecting 
first amendment nghts  'W One such danger 18 that "unhke acts of 
Congress, militaryjudgments are not debated by Congress--a branch 
of government coequal with the judiciary 

Regardless of the decision's merits, It will likely have profound 
effects Major Folk notes that  by rejecting "the strict scrutiny test in 

. .  . . .  . .. . . 

"Id sf 211-12 The commentator also noted that "the nature of the court's analyris 
~n G a i d m n  permits milnary offieials t o  make deep inroads Into any c m m i u t m d i g  
proteered area based solely anthe m i m r y  ofhals'asaessmenfe ofthe pasmble dangers 
ofregvlatory exceptions" Id at 213 
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the military context" and requiring that ''Courts defer to professional 
military judgment about the importance of military Interests,'' Gold- 
man should "lead to fewer challenges to military requirements that 
mvo1v.e professional military judgment and to disposal of more chal- 
lenges to internal military decisions based on the  pleading^."^^ The 
ruling will thus largely remove the judiciary from the task of bal. 
ancing the mditary's needs against servicemembers' liberty interests 

There 1s reason, however. to question Goldman's longemtr In the 
5-4 decision. bath Chief Justice Burger's and Justice Powell's votes 
were essential to the majority While on the US.  Court of Appeals 
for the District ofColumbia Circuit, Justice Seallajomd in an opinion 
sympathetic to servicemembers' free exercise of religious rights."O The 
extent to nhich stare decisis may protect the decision from being 
overturned remains uncertain. 

111. CONGRESSIONAL CONSIDERATION 
OF UNIFORM REGULATIONS AND 

RELIGIOUS APPAREL 

aidman 475 C S B L  50; 
16 C S 137 1953 See supra note 24 
1 s canst art I1 9 2 :I 1 
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rule-making authority to the President" also implies an executive 
role in  protecting servicemembers' liberty interests. Because of Can- 
gress' constitutionally assigned duty to make rules for the military's 
governance, however, the legislative branch bears the ultimate re- 
sponsibility for protecting servicemembers' liberty interests. 

This legislative responsibility to arbitrate between semcemem- 
bers' freedoms and military necessity indicates that  Congress has a 
responsibility to fill the breach that  the Goldman decision created. 
In the wake of the Supreme Court's refusal to do so, Congress bears 
the burden of evaluating military uniform regulations that forbid 
servicemembers from wearing religiously-required apparel while in 
uniform In a sene8 of debates over proposed legidation to grant 
servicemembers a right to wear certain religious items while in uni- 
form, Congress has fulfilled this responsibility. 

A .  CONGRESSIONU RESPONSE TO THE 
D.C. CIRCUIT'S GOLDMAN DECISION 

After the U S. Court of Appeals for the District of Columbia Circuit 
ruled that the Air Force could constitutionally prohibit Captain Gold- 
man from wearing a yarmulke while in several members 
of Congress criticized the Air Farce's uniform regulations. Represen- 
tative Salarz (D-N.Y.)'6 and Senators Hatch (R-Utah)" and D'Amato 
(R-N.Y argued that  the Air Force regulations were unconstitu- 
tional, whiie only one member of Congress, Representative Hartnett 
(R-S.C.), spoke on the floor in support of the regulations 4s 

Representative Solarz sparked this congressional deliberation by 
introducing an amendment to the 1986 Department of Defense Au- 
thorization Bill that  proposed establishing a oneyear test period dur- 
ing which servicemembers could wear "unobtrusive" religious head- 
gear This amendment provided "A member of the armed forces may 
wear at  any time unobtrusive religious headgear, such as a skullcap, 
if the religious observances or practices of that member include the 

**see io u s c E 121 (1982) 
"Coldman Y Secretary of Defense. 734 F 2d 1531 rD C Cir 19841 
"130 Cong Ree H4863 #dad) ed May 24, 19841 istatement of Rep Salarrr 
"130 Cong Rec Si421 (daily ed June 16, 19841 (ntalernenr of Sen Hatch) 
'did [statement af Sen DArnatal 
"ReprePentatne Hanneft stated. "I do not think that an) member a i  any rehgiaus 

order t o  he flue to  hi$ faith or true tc his beliefs has t o  outwardly wear durrng duty 
houri headgear. even though II might be unabtruaive " 130 Cong Ree H4838 (dad? 
ed May 21, 19841 'statement of Rep Harfneftl Representatwe Hanneft 13 no longer 
in Congress, m 1986. he was defeated in hie hid IO become South Caralms's lieutenant 
governor Sea >I Barane L G Ulliusa. The Almanac of American Palitics 1988, 1074 
(19878 
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wearing of such headgear, unless such practices would interfere with 
the performance of particular military duties aaslgned to that mem- 

The amendment allowed the military services to determine ber IS60 

which items of religmus headgear would be considered unobtrusive " 

The legislation also provided that "on the day that is one year after 
the date of enactment of this Act," the religious headgear exemption 
would be r epea lds2  Representative Solarz explained that the ex- 

1s for a 1-year trial penod At the end of that year the law 
would lapse, although it would be my expectation that at the 
end of the year, if no serious problems have developed, we 
would extend it with new legislation where the armed ser. 
vices themselves would adapt the appropriate regula- 
tions [Slo, a period of testing wdl  occur to insure that 
no problems with this change of policy would occur which 
inhibit the armed services from maintaining d i s e ~ p l m e . ~ ~  

em p t 10 n 

Although the Houae adapted Representative Solarz's proposal. the 
Senate version of the authorization bill merely required the Depart- 
ment of Defense to issue a report recommending regulation changes 
that would permit servicemembers to practice their religions without 
mterfeermg with militaly discipline or uniform The leg- 
islation that emerged from the conference committee contained a 

 OH R 5167. 1 507,  98th Cong, 2d Seaa,  130 Con8 Reo H4836 tdaily ed May 24 
19841 While he  did not vmce support far the Air Farce's regulations. Senator Symmi 
, R-Idaho, expressed concern that Representative Salarr' prnpasal ionstitured "micro. 
management of rhat  the vniiom codes wll  be and dress codes will be m the milirsry " 
130 Cong Rec S7422 idally ed June 16 19841 (statement dSen Sgmmsj The Houae 
of Repreeentstives airing 88 B committee a i  the whole, adapted the Salari proposal 
by B vote 0139 to 24 130 Cong Rec H4839 tdaily ed Yai 24, 19841 

" S e e  130 Cang Rec H4837 (dad) sd May 24 19841 (statement of Rep Solarzl 
b2H R 6167 b 6078hl 130 Cang Rer H4836 Idally ed Ma? 24. 19841 
"130 Gong Rec H4636 Idail) ed May 24, 1984) (statement oiRep Solaril Rep- 

rerentatme Salarr' pmpoaa1 le B novel iorm of 'SYnlet'' legldano" A program or 
administrative agency that 18 subject to a sunset la%, ' ~ 1 1 1  term~nate by a certain dafe 
u n l e s  after an eraluarm rhe legulature defermms that the pmgram uarrantl  
continuamn" Davia, R ~ L I P U .  Procedures and P u b k  Accaunfobdiii an Sunset Legis- 
labon An A n d y m  a n d P i o p a s a l f a r R i f o r m ,  33 Ad L Rev 393, 393 119818 Sunset 
l a w  are designed t~ encourage periodic legirlative reexamination of adminimalive 
mgencles and pmgramr See pmerdly Prlce. Sunset Lagcslafion zn t h  Cnzled Stoas, 
30 Baylor L Rev 401.414-19819781 (analyamg i"nie~legislaflonsariglns1 Likemore 
Lradmmal examples oisunsei legdmon,  Representative Salarr'i pmpasal u auld have 
prompted program i ev~ew and eialvstion 

I 'S  2723, 9 1046, 98th Cong, 2d Sea l ,  130 Cong Rer Si420 (daily ed June 15 
19841 The Senate adapted this pmpnsal without B recorded ,ate 130 Cang Rec S7422 
'dsil) ed June 15, 19841 
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provision similar to the Senate's amendment. The authorization bill, 
which President Reagan signed into law:5 provided 

In order to promote the free expression of religious members 
ofthe Armed Forces to the greatest extent possible consistent 
with the requirements of military discipline, the Secretary 
of Defense shall form a study group to examine ways to min. 
imize the potential conflict between the interests of members 
of the Armed Forces in abiding by their religious tenets and 
the military interest in maintaining discipline.66 

Deputy Secretary of Defense Tafi accodngly established a Joint Study 
Group on Religious Practice,"'whieh made its report inMarch 1985.'8 

The author of the Senate amendment calling for the study, Senator 
Hatch, favored a reversal of the circuit court panel's Goldman deci- 
mn1.6a In urging that Congress order the Department of Defense to 
conduct a study rather than directly overrule the uniform regulations, 
Senator Hatch explained that "based on discussions with the highest 
officers of the services," he understood "that the study will result m 
regulation changes that will accommodate religious beliefs to the 
maximum extent feasible consistent with requirements for military 
discipline." Senator Hatch added, "I will be severely disappointed in 
the representations of top military officers who have discussed the 
matter with me if the result of this study 1s simply a documented 
defense of the status quo or the study becomes a measure to justify 
denying religious rights and Yet a defense of the status 
quo IS largely what the study turned out to be 

E.  THE JOZNT SERVZCE STUDY GROUP ON 
RELZGZOUS PRACTICE REPORT 

The Joint Service Study Group on Religious Practice consisted of 
six generals and three admirals; it included the Army, Air Farce and 

''President's Statement on Signing H R 5167 into Isw. 20 R'eekly Camp Pres Doc 
1581 (Ocf. 19, 1984) 

'Department oEDefena Authorization Act, 1985, Pub L No 98-525 5 554 (el, 98 
Stat 2492. 2532 11994). 

"Memorandum from Deputy Secretary Teff t o  Secretaries of the Military Depart- 
men* lOct 12. 19841. repprinted m Joint Study, wpm note 7 ,  at A 4 

"Joint Study, 8upm note 7 Srr penmally Folk. Relipwn and the Mzlitary Recent 
Deudapmenle, The A m y  Lawyer, Dee 1986, at 5 . 7  LhereinaRerR~ernfD~u.lapmsnlsl 

"Dunng debate on the study proposal. Senator Hatch urged the U S  Court of Ap. 
peals for the Diatrict as Calumb~a C m m t  to  hear Coldman en banc and reverse "the 
unfortunate d o c a m  of the lower c o r n  " In the event that "the court o i  appeals does 
not 80 rule.// Senafar Hatch urged the Supreme Court to =ant eemoran and reverse 
130 Cang Rec S7421 (daily ed June 15. 19841 $statement of Sen Hafrhi 

"Id 
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Kavy Chiefs of Chaplams.e' the Navy Judge Advocate General, and 
five line officers.6z 

The Study Group concluded that "it would be unwise to permit 
visible exceptions to uniform and dress appearance standards except 
in limned situations."63 Such "limited situations" were confined t o  
two circumstances. (1) when "items of religious apparel" are worn ''in 
individual living spaces," and (21 when "chaplains of faiths a h x h  
require religious accouterments indoors" wear these articles." Ne,- 
ther of these exceptions would protect servicemembers like Captain 
Goldman who seek to wear religious apparel while on duty 

The Study Group made three specific findings concerning uniform 
regulation exceptions for religious apparel: (1) "Military uniform and 
appearance standards contribute sigmficantly to the cohesion and 
discipline of military units Cohesion and discipline are essential to 
a highly effective military force;"" (2) ''Except where permitted in 
sharply limited and clearly defined circumstances, visible or other- 
wise apparent exceptions to military uniform and appearance stan- 
dards have a significant adverse impact on cohesion, discipline, and 
military effectiveness:''bb and (31 "Creation of a mandatory standard 
for accommodation of personal, religmus practices m the Armed Forces 
r u m  a grave risk of undermining esprit de corps, military discipline 
and the military lustice system 1'6' The Study Group therefore con- 
eluded "The potential negative impacts on identification and disci- 
pline. on cohesion and esprit de corps, and on the public image of the 
mllitary sen.iees would outweigh the possible benefits to the m d w d  
uals involved or to the service of permitting visible religious expres- 
sion within the military context.''66 



19881 RELIGIOUS APPAREL 

The Study Group's conclusmns were not the product of empirical 
findings. Social scientists testifying before the Study Group agreed 
that "there is no conclusive scientific data upon which to base deci- 
sions on this IS SUB.''^^ Several, though not all, ofthese social scientists 
found that "it would be almost impossible to acquire precise data '"' 
The Study Group therefore based it8 conclusions on its members' 
"professional military judgment and experience."" 

On the basis of this professional judgment, the Study Group found 
that  "[wleanng common uniforms induces the wearer8 to view them- 
selves as part of a group larger than themselves"'2 and that "this 
group identification plays an essential role in the development of unit 
cohesion and institutional espirt de corps, which Ln turn contribute 
to military effectiveness "'' The Study Group also pointed to "a small 
but growing body of literature which indicates that  small unit cohe- 
mon can be a factor determining peacetime performance of a u m P '  
and concluded that uniform appearance is necessary to advance such 
cohes~on.'~ 

The Study Group also noted that  some religious dress or grooming 
requirements would violate safety standards. For example, the Study 
Group observed that beards may interfere with gas masks' proper fit, 
aircraft engines may suck in loose clothing, and jewelry and loose 
clothing may get caught in electrical e q u ~ p m e n t . ~ ~  The Study Group 
also asserted that  allowing visible signs of servicemembers' religions 
could foster prejudice within the ranks.77 Finally, the Study Group 
contended that exceptions to uniform and appearance standards might 
discourage potential recruits from entering "what they perceive 88 

no longer a 'sharp' military organmation '178 

" I d  at I11 8 
To id  
' l id  
'*Id at 111 4 
TaId at 111 5 (citing Segal. >M~!ilary Service E" the .Vmrhen-Sei.sniss Anitudes 01 

Soldiers ond Ciwliuns. in F Margmtta, The Changing World ofthe American Militsw 
11978); F Manning & L Ingraham. An Invebtlgafmn into rhe Value of Unit Cohesion 
in Peacetime (1983) (unpublished paper prepared far the Walter Reed Arm) Institute 
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C .  RESULTZNG DEFENSE DEPARTMENT 
POLICY CHANGES 

At the Study Group's recommendation, the Defense Department 
issued regulations concerning the accommodation of religious prac- 
tices within the military." This Defense Department directive pro- 
hibited servicemembers from weanng visible religious apparel while 
on duty 

The Department of the Army adopted a regulation to implement 
the Defense Department directive This A m y  regulation included 
specific rules governing religious apparel and established procedures 
for requesting permission to wear visible religious items with the 
Army uniform Under Defense Department policy, however, serv~ce. 
members weie authorized to wear visible articles only in "personal 
living areas" and during religious services Major Folk, who served 
on a Joint Service Study Group support committee, noted that ''[ilt 
1% unclear what the term 'living spaces' will Include, but i t  almost 
certainly will not include areas such as work 

D. CONGRESSIONAL RESPOR'SE TO THE 
SL'PREME COURT'S GOLDMAN DECISION 
Within two weeks of the Supreme Court's Goldman decmon, Sen. 

atow DAmato (R.N Y 1 and Lautenberg (D-N J 1 introduced legis- 
lation to allow servicemembers to wear "neat, conservative, and un- 
obtrusive" religious apparel which does not "significantly" interfere 
with "the wrformance of the member's military duties 'lS4 Senator 

"Dep't of Defenae Directire 1300 17 Accommodation of ROII%IOYI Practices within 
the Military Services dune 18. 1965, [hereinafter DOD Directive 1300 lil See gin- 
~ i a ! l ~ R ~ c m t  D ~ r r l o p m m l r ,  eupm note 56. PI 6 

(ODOD D~recfive 1300 17. s u p m  note 79 
'>Arm) Reg 600-20. Personnel-Arm? Command Policy and Procedures 815 Oct 

19801 lI05 26 Aug 1985, [hereinafter 4R 600-201 See genera!!> Rereni Dme!apnmia, 
supm note 58. at  8-11 

'*Sea DOD Dmectire 1300 17. ~ u p m  note 79 
I"~.cmfD~i,r!apmmle, nupro note 6 6 .  at 11 
&*S 2269. 99th Cang , 2d Sesh 132 Cone Rec 83766 Idally ed Apr 8. 19861 The 

legldsnon stated 
( 8 )  Except 86 proiided in subsection Ibl. a member of the armed farces 
may *ear *n item O f  'e l lglow apparel If- 

:1 rhe wearing af the item of ~ppare l  13 part of the rellglous observance 
oithe religious faith practiced b) the member, and 

the item af apparel 18 neat eonseruatlre, and unobtrusive 
The Secretary concerned may pmhibil a memberfrom uearlng an itern 

of r e l l g m s  apparel If the Secretary determiner that the wearing of such 
m m  ~ ~ g m f i c a n f l y  ~nterferea with the penamance a i  the member'! mil 
nary dunes 
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D'Amato noted that  this legislation would extend beyond the cam of 
yarmulkes to allow any religiously motivated apparel that fits within 
the neat, unobtrusive and conservative criteria In support of the 
legislation, Senator DAmato argued, "I question whether we can 
afford to preclude a certain group within our society from voluntary 
military service because of their centunesdd legitimate religious 
beliefs concerning the wearing of certain types of religious apparel."8s 
He also alluded to the difficulty that would a r m  if adherents to 
religions with apparel requirements were drafted into the military.B6 
Characterizing the legislation as an attempt to "further strengthen 
the right of freedom of religion in the country," Senator DAmato 
contended that "[olur Armed Forces should not be in the position of 
completely dictating what religious behavior is acceptable "$' 

The House of Representatives Armed Services Committee adopted 
a slightly modified version of this proposal as a provision in the 1987 
Department of Defense Authorization Bill, which It reported to the 
Houseas The committee report explained that the "provmon would 
accommodate, for example, neat and conservative Jewish yar. 
mulkes."se While noting that under the provision's "neat and can- 
servative" language, "Lalther reliQous apparel might be permitted," 
the committee report indicated the "provision would not, however, 
open the door to all manner of garb."$' The committee report specif. 
ically cited religious robes as apparel which "would likely interfere 
with the performance of military duties."a' 

The defense authorization bill, which the Senate Armed Services 
Committee reported to the Senate, contained no provisions dealing 
with religious appardB2 During the authorization bill's consideration 
on the Senate floor, Senator Lautenberg offered an amendment vir- 
tually identical to the DAmato-Lautenberg bill and the religious 
apparel accommodation prowsion of the House b1ILg3 Senator Lau- 
tenberg presented the basic arguments for the amendment He ob. 
served that the religious apparel provision ''18 broader than any one 

"132 Cong h c  S3786 (daily ed April 6, 1986) (statement of Sen DAmata) 
'*Id at 83766 SDnatar D'Amafa noted, "It IS uncertain rhether  the Supreme Court 

would have affirmed the lower eourta [sic1 decieion if Galdman had natwned the A n  
Force of his awn choice " I d  
"fd 
"H R 4428, 99th Cong, 2d Seas S 502, 132 Cong h e  H7126.92 (daily sd Sept 

16. 19661 
"H R Rep Yo 718. 99th Cong , 2d Seis 200 (19861 
' I d  
#lid 
"S 2636, 99th Cong, 2d Sass.. 132 Cong Ree S11011-75 Idad) ed Aug 9. 19861 
"Amendment 2628 to  S 2638. 132 Cong Rec SI0697 (daily ed Aug 7 ,  19861 
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religion. It concerne the n g h t  of people of all fwths to serve them 
country without having to foresake their religious beliefs and prac- 
tices 1'e4 Rather than damaging esprit de corps, Senator Lautenberg 
contended, the amendment would "strengthen morale by affirming 
that  the military is a humane and tolerant institution ''@j Senator 
Lautenberg also argued that  such an exemption would not interfere 
with discipline He observed that ' 'Captan Goldman himself, as well 
es many other members of the armed seiv~ces, have worn skullcaps 
for many years in the mil i taq service without any apparent disrup- 
tion, difficulty, or adverse impact on military effectiveness '196 Point- 
ing to other nations' experiences, Senator Lautenberg noted that ser- 
vicemembers in Canada, India, Israel, New Zealand, and the Umted 
Kingdom are permitted to wear religious headwear with no apparent 
effect on military readiness $' Senator Lautenberg therefore con- 
cluded, "Our own experience, and that  of other countries on the ques- 
tion apeaks for itself. There is smply no evidence that the wearing 
of visible religious apparel interferes with uniformity or unit cahe- 
SlO" ,'e8 

The amendment's opponents made four basic arguments: I l l  a re- 
ligious apparel exception to uniform regulations could become a dip- 
pery slope leading to servicemembers wearing feathered headresses 
and kilt8,9* ( 2 1  lack of uniformity will harm mora1e;'OO (3) command. 
ing officers will have difficulty judging whether particular items of 
religious apparel fit within the exeeption,l0' and (4) a religious ap. 
pard exception would generate "a tremendous amount of litigation" 
to define the standards which the military should use in deciding 
which articles of clothing to permit.102 

After more than an hour of debate, Senator Warner tR-Va.) moved 
to table the amendment The Lautenberg amendment w s  killed 
when the Senate approved the motion to table by a 61 to 49 

#'132 Cong Rec 510698 \daily ed Aug 7 .  1986, lklatemenl of Sen Lsurenberg 
-'Id 

Io 132 Cong Ree 510702 ldaily ed Aug 7 ,  19861 Idtatemem of Sen Thurmandl 
Senafar Lautenberg countered that "rho dervice~ have B successful record osvsing the 
neat and c~ndervarive standard to  distinguish acceptable from unacceptable jewelry 
132 Cang Rec 510698 Idally ed Aug 7 ,  19861 lntaremeni af  Sen Lamenberg, 

1"'132 Cong Rec 510703 ldaily ed Aug 7 ,  19861 lstaremenf of Sen S u n n  
>O'132 Cong Roc S10703 #daily ed Aug 7 19861 
'"'id at S10703-04 The v ~ f e i a i  targel) alongpanyllnei Thirt)-ievenRspvblicanr 

voted fo table the amendment while 15 voted againif the motion Fourteen Democrat; 
ioted For the motion to  fable while 34 \ored against 
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The conference committee resolved the dispute between the House 
and Senate bills by dropping the House's religious apparel accom- 
modation provision;'0s the 1987 defense authorization bill was en- 
acted without any provision dealing with religious apparel.lo6 

IV. THE RELIGIOUS APPAREL 
ACCOMMODATION STATUTE 

A. CONGRESSZONAL ACTZON 
1 .  The House of Representatwes. 

In the 100th Congress, Representative Sehroeder iD-Cola.) mtro- 
duced an amendment to the 1988 defense authorization bill which 
would give servicemembers a right to wear "neat and conservative'' 
items of religious apparel while in uniform.'07 Thia proposal WBS 
identical to Senator Lautenberg's accommodation proposal which the 
Senate had tabled the previous year."' Representative Schroeder 
noted that the "neat and conservative" standard was drawn from 
existing Air Force regulations, which use that term to define what 
jewelry members of the military may wear ''loB No one spoke against 
the amendment. Representative Dickinson (R-Ala.), the mmority floor 
manager for the authorization bill, stated that  while the Defense 
Department was apposed to the religious apparei measure, he per. 
sonally had ''no objection to an unobtrusive adornment being W O T ~  

under a hat  or without B hat.""O The House debated the amendment 
less than 20 minute8 before approving it by voice vote."' 

2 TheSennte. 

When the 1988 defense authorization bill was being considered on 
the Senate floor, Senator Lautenberg introduced an amendment iden. 
tical to that which had been adopted by the H o ~ s e . " ~  The Senate 
assigned one hour to debate the amendment,'13 with Senator Lam 
tenberg acting as floor manager far the measure's proponents and 
Senator Glenn iD-Ohio) leading the opposition. 

Addressing critics of the measure, Senator Laitenberg argued that  
while he agreed "with the importance of unit cohesion and espirt de 

>OdH R Conf Rep Uo 1001, 99th Cong , 2d Sesa 474 (1986) 
loBSee S 2538, 132 Gang Ree H10143-221 (daily ed Oct 14. 19861 
"'Amendment t o  H R  1748. 133 Cong Rec H3341 (daily 4. May 3, 19571 
InaSer supra note 93 and aciompany~ng text 
"'133 Cong Rec H3341 (daily ed May 3, 19871 lbtatemint a i  Rep Sehroederl 
lL0133 Cong Rer H3342-43 (daily ed May 3, 19871 lafatement of Rep Dickmson) 
"'133 Cong Rec H3343 (daily ed May 3, 19871 
"*Amendment 1 0 5 t o  S 1114 133 Gang Rec S12791 ldady ed Sept 2 5 .  19878 
"'See 133 Cong Rec 512792 ldaily ed Sept 2E, 1987) 
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c o r p ~  in the Armed Farces, I do not believe that wearing neat and 
conservative reiigious apparel threatens thm principle. To the con- 
trary, it would strengthen morale by affirming that the military IS a 
humane and tolerant institution '"" In support of this argument, 
Senator Lautenberg observed that "far decades, OUT own Army ac- 
cepted Sikhs and allowed them to wear their turbans. It still allows 
them to reenlist under those conditions. Would an Army that believed 
that the wearing of turbans impaired morale permit these Sikhs to 
enlist year after year? I think not.''116 Like Representative Schroeder, 
Senator Lautenberg maintained that  "the services have a successful 
record of using the neat and conBervative standard to distinguish 
acceptable from unacceptable jewelry. If we can make this distinction 
far neat and conservative jewelry, why can't we make it for religious 

Finally, Senator Lautenberg stressed that "this amend- 
ment IS not confined to the wearing of yarmulkes, but addresses the 
wearing of any item of apparel that  is part ofthe member's religious 
observance "11' 

Senator Murkowski (R-Alaska) presented the basic arguments 
against the measure: (1) the "neat and conservative" standard is not 
as easily applied as a visibility standard;"8 and 12) "if the wearing 
of an item is disapproved, allegations will be made that the com- 
mander's decision 16 based on religious intolerance."118 Senator Cha. 
fee (R-R.1.) added, "[Wle would be making a big mistake to permit ~n 
this way the accentuation of the differences between the members of 
our military forces."'20 Senator Glenn discussed letters from Secre. 
tary of Defense Wemberger, the Joint Chiefs of Staff, the Army Chief 
of Staff, and the Commandant of the Marine Corps opposing the 
amendment 12' 

Although the Senate had tabled the same religious apparel accom. 
modation proviamn the previous year,'" as a result of death. retire. 

1'91d 
%'"Id at 512793-94 !statement of Sen Chafeel 
' " Id  at 51279748 !statement of Sen Glenn1 
L"Sea s u p 0  note 104 and arcompanylng fexl 
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ments and the 1986 elections, 11 of the senators who voted to table 
the provision did not return to the 100th Congredz3  while only three 
senators who voted against the motion to table did not return In 
1987, five of the replacements for senators who opposed the 1986 
Lautenberg amendment voted for the religious apparel accommoda- 
tion provision.’*’ All three replacements for supporters of the 1986 
Lautenberg amendment who did not return to the 100th Congress 
votedin favorofthenew amendment.”6Sixsenatars who hadopposed 
the measure in 1986 supported the religious apparel accommodation 
amendment in  1987,Iz7 while three senators who had supported the 
1986 Lautenberg amendment opposed the measure in 1987.128 The 
final vote was 55 to42 in favor ofthe religious apparelaccommodation 
amendment.lZg 

3. Enoctment. 

Even after both houses of Congress had adopted the religious ap- 
parel accommodation legislation, the issue was not settled. Reportedly 
at  the Defense Department’s request, the House Appropriations Com- 
mittee considered inserting language in the 1988 defense appropri- 
ations bill which would have blocked the reliaous apparel accom- 
modation provision.‘30 The committee, however, rejected the attempt 
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The authorization bill emerged from the conference committee with 
a religious apparel accommodation prowsmn identical to that passed 
by both the House and Senate The conference committee report 
included a warning to the Department of Defense. Responding to 
"reports that the implementing regulations may be written so nar. 
rowly a8 to exclude virtually all relisous apparel,"133 the report noted 
that  "the Army in the past has permitted the weanng of Sikh turbans 
and that the Senate and House floor debates cited var10u8 examples 
ofthe weanng of Jewish yarmulkes by members of the armed f~rcea."~' 
The report continued, "The statute leaves the service Secretaries with 
discretion as to specific items of religious apparel, but the conferees 
emphasize that a regulation that  would exclude virtually all religious 
apparel would be contrary to precedent and the purposes of this stat. 
"te 11131 

The conference report contained a defense of the religious apparel 
statute. The report contended that  "Congress has been extremely 
sensitive to the needs of the armed forces for uniformity, safety, good 
order, and diseiplme, and has carefully balanced those needs in light 
of the right of serv~ce members to freedom of religion, as well as the 
need to avoid governmental establishment of Responding 
to one of the points raised by opponents on the Senate floor. the report 
argued that while ''coneem has been expressed that the 'neat and 
conserwtwe' standard may require commanders to make difficult 
detennatmm,"'3' the conferees determined 'this msue can be largely 
alleviated by addressing in regulations those items of religious ap. 
parel that  are likely to be at  issue."186 The conference committee 
conceded that the servicemember's "immediate chain of command' 
must initially decide whether an item of religious apparel is accept. 
able, and the servicemember must obey that order 139 However, the 
committee went on to ''direct that implementing regulations provide 
that final review take place within 30 days for cases arising within 
the United States, and within 60 days for all other c a ~ e 6 . ' ' ~ ~ ~  

The report noted that Congress expected the Department of Defense 
"to issue directives to ensure that the term 'neat and conservative' LS 

146 



19881 RELIGIOUS APPAREL 

applied in  a fair and reasonable manner that  effectuates the purposes 
of the statute ''141 The conference committee gave the Department of 
Defense guidance in issuing such directives by specifying that  "the 
'nonuniform' aspect of religious apparel should not be used as the  sole 
basis" for determining that an item of religious apparel interferes 
with military duties "except in unique circumstances, such as those 
involving ceremonial  unit^.""^ 

The 1988 defense authorization bill with its religious apparel ac- 
commodation provision was passed by both houses of C~ngres s"~  and 
signed into law by President Reagan."' 

In adopting the religious apparel accommodation legislation, Con- 
gress indicated that  it is more disposed to protect servicemembers' 
religious apparel interests than is the Department of Defense. Yet 
both the legislative process and the statute which it produced dem- 
onstrate congressional caution when dealing with the military's in- 
ternal regulations. Congress took three years to adopt the accom- 
modation statute. Before legislating Its own solution, Congress called 
for the Department of Defense to study the imue, a clear but almoat 
unheeded signal for the Department of Defense to adopt religious 
apparel accommodation regulati~ns."~When Congress did finally act, 
it  chose not to legislate specific regulations. Instead, Congress relied 
on the Department of Defense to carry out a loosely defined policy of 
accommodation. Congress has thus shown itselfto be sensitive to both 
servicemembers' liberty interests and the military's  need^."^ 

"'Id st 638 
ldlId The report noted that even m the cam of B ceremmal u t ,  rehpous apparel 

should be prohibited only when the servicemember m i ' s c f ~ ~ l l y  performing eerem~nisl 
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B. CONSTITUTIONAL ANALYSIS 
The Supreme Court has observed that "tension inevitably exists 

between the Free Exercise and Establishment Clauses, and .  . It may 
often not be possible to promote the former without offending the 
latter '114- This t e n m n  18 reflected by questions as to whether aecom- 
modating some religious groups' desires for uniform regulation ex- 
ceptions while denyng others' would offend the establishment clause.14s 
Several of the opinions in the Goldman cme indicated that such se- 
lective accommodation might be held unconstitutional. Justice Ste- 
vens s concurring apimon and Justice Brennan's and Juatiee Black- 
mun's dissenting opinions, which together commanded six votes, 
stressed the importance of uniform treatment for members of all re- 
ligious faiths. Justice Stevens, pined by Justices White and Powell, 
praised the visibility standard for not being "motivated by hostility 
against, or any special respect for, any religious faith. An exception 
for yarmulkes would represent a fundamental deparrure from the 
true principle of uniformity that supports that rule."'4P Justice Bren- 
nan, joined by Justice Marshall. also indicated his disapproval of 
selective accommodation: "It would be unfair to allow Orthodox Jews 
to wear yarmulkes, while prohibiting members of other mmonty faiths 
with visible dress and grooming requirements from wearing their 
saffron robes, dreadlocks, turbans, and so forth."16o Finally, Justice 
Blackmun contended 

To allow noncombat personnel to wear yarmulkes but not 
turbans or dreadlocks because the latter seem more obtru. 
sive-or, as Justice Brennan suggests, less "polished and 
"professional"-would be to discriminate in favor of this 
country's more established, mainstream religions, the prae- 
t i e s  of which are more familiar to the average ob8ervor.16' 

The religious apparel amendment's legislative history contains 
statements that the proposal was spec~fically designed to allow Jewish 

"-Committee for Pub Educ \ Nyquiat, 413 U S  756. 788 119731 Onlrnal citations 

Jews and Sikhs on rhe ather " I d  

ted' 
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servicemembers to wear yarmulkes and Sikh servicemembers to wear 
turbans.'s2 Although the legdat ive hietory also contain8 Senator 
Lautenberg's comment that the legislation is not limited to any spe- 
cific r e l ~ g i o n s , ' ~ ~  the debate over the proposal in the House, where it 
originated, excluavely considered yarmulkes and turbans. The leg. 
dat ion 's  constitutionality will thus turn an whether military r e p  
lations may selectively accommodate religious apparel requirements. 

Application of the military necessity doctrine to the question yields 
the conclusion that uniform regulations can constitutionally accom- 
odate some religious apparel requirements while prohibiting others. 
Relying in part on the military necessity doctnne, Justice White 
argued in his Welsh u. United States dissent that Congress could 
constitutionally grant consmentious objector status to those whose 
objections were based an belief in a supreme being while denying 
such s t a t u  to those with a conscientious opposition to war which was 
not based on belief in a supreme being.'j' Specifically citing Con- 
gees 's  constitutionally assigned power "To raise and support A m -  
ies,"lss Justice White characterized the conscientious objector statute 
a8 "a recognition by Congress of free exercise values and its view of 
desirable or required palicy in implementing the Free Exerase Clause. 
That judgment is entitled to r e r p e ~ t . " ' ~ ~  Asserting that "we should 
respect congressional judgment accommodating the Free Exercise 
Clause and the power to raise armies,"Justiee White concluded that 
the conscientious objector etatute was not ''a law respecting an es- 
tablishment of religion within the meaning of the First Amend. 
ment."167 This opmon suggests that the military necessity doctrine 
should preclude judicial invalidation of congressmnal efforts to ac. 
commodate servicemembers' free exercise interests. While the Welsh 
Court did not adapt Justice White's rationale, the caee was decided 
at  a time when the military necessity doctrine was out of favor.'js 

Whits's dissent 
"'US cona. art 1. L 8, CI. 12. 
la'Wrlah, 398 U S  a t  371 IN'hife. J ,  dasentmgl 
'"Id 
'*The Welsh decision ~ a m e  JUT m e  year after the Supreme Coun  delirered I[% 

bfingrng mmetment of the m h w a  treatment of rmiemembeis' C m L m t m a I  nghta 
m OCallahsn Y Parker. 396 U S  258 11969) (holding that ~n peacetime, B iervlee. 
member could not be court-martialsd for an offmae unless that offense KBL dervice 
connected). ouenumrd, Solano Y United States. 97 L Ed 2d 364 119871 Sergsmrally 
Kacrynaki. 8upia note 17 
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In a memorandum prepared for the Joint Service Study Group, 
Professor Pfeffer advanced an argument similar to Justice White's 
Professor Pfeffer observed that "the 'peculiar and special relationship 
of the soldier and his supenars,' and the primary reliance upon the 
military for national self-preservation can reasonably be argued as 
justifying a broad Congresianal grant of discretionary power to the 
Defense Department BS to which religious practices should be allowed 
and which not '1159 While Professor F'feffer noted that ''some standards 
or a t  least guidelines must be imposed by Congress,"le0 the legisla. 
tion's "neat and conservative" criterion would likely satisfy thm re. 
qurement.  Professor Pfeffer concluded that "while the Supreme Court 
would require some explanation why" selective accommodation was 
authorized, "it would accept any non-frivolous response (i  e . ,  beyond 
de minimis) and would sanction substantial reliance upon the Defense 
Department's 

The Joint Service Study Group specifically addressed the issue of 
whether the military could constitutionally allow mme religiowbased 
exceptions to its uniform and appearance standards while denying 
others The Study Group concluded that selective accommodation "ap- 
pears defensible if (11 distinctions among religious practices are based 
an purely secular considerations, (2) evidence shows the distinctions 
are based on reasonable military requirements. and (31 the distmc- 
tiom aremadealongclearlinesnatsubject to differing interpretations 
and incremental expansion by courts."'6p If the judiciary were to rely 
upon this test, the religious apparel accommodation statute would 
likely pass constitutional muster. The legislation makes distinctions 
among religious apparel based on the secular considerations of non- 
interference and neat and conservative appearance Under the Rost .  
her analysis, the judiciary should defer to Congress on the LSBUB of 
whether such distinctions are based on reasonable military require- 

'%lYernorandum from Lea Pfeffer t o  the Jam1 Servm Study Group ( Jan  11 19868. 

" O U  
mpprinted an Joint Study supra note 7 ,  at A i o  
xbxii sf A 72 
L'"Jo~nf Study, supra note 7 ,  at I 2 6  In reaching this c o ~ c I ~ 1 1 0 0 ,  the Study Group 

relied upon Gaidnon 734 U S  1631 D C Clr 19841, Glllete v United States, 401 
C S  137 1 1 9 i l i  #upholding application afconacient ioub objector statui to  those who 
oppose all WPI on religious grounds while denying such a t a m  to those uha o p p o ~ a  
only L S m h l a r )  inralrernenr in Vietnam,, and Larron I, Valenfe 463 U S  228 
119821 thaldmg that the central tenet ofthe eifablibhment clause IS that eme~nrnem 
shall not fsvor m e  religion O W  any other1 The Joint Study Group's repon, which 
was prepared before the Supreme Court'8 Gaidman decman, added that the case for 
iel iefi ie accammadarmn w v l d  be p~rriculaily strong 'lfeourfs p a n t  the %erne degree 
of deference t o  mlhtary decmana to differentrare among ~ e l ~ g m s  F I B C ~ K E  along L ~ C  
ular and functional lines a& they grant generally to ocher internal military decisions 
J o m  Srudv, supra note 7 .  BI I26 
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ments. Finally, the adoption of specific regulations, as the legdat ion 
directs, would satisfy the third criterion. 

The U S  Court of Appeals for the Second Circuit has ala0 approved 
of expansive measures to accommodate servicemembers' free exercise 
of religion. In Katcof U. Marsh,168 the court held that the Federal 
Government did not violate the establishment clause by providing 
military chaplains to further servicemembers' free exercise inter- 
e~ t s . ' ~ '  The court based its decision largely on the military necessity 
doctrine. Citing Rostker, the  court noted that any doubts about the 
chaplain program's constitutionality "should be resolved in  favor of 
deference to the military's exercise of its discretion."'6s The court also 
recognized Congress's power to take actions to protect servicemem- 
bers' free exercise of religion.'b6 Thus the court concluded that  when 
evaluating an establishment clause challenge to the military chaplain 
program, the judiciary "must take into account the deference required 
to be given to Congress' exercise of its War Power and the necessity 
of recognizing Free Exercise nghts  of military pers~nnel. '"~' 

To the same extent that  the military necessity doctrine permits the 
Department of Defense to prohibit servicemembers from wearing re- 
ligious apparel while in uniform, it should also permit Congress to 
employ a "neat and conservative," noninterference standard to selec- 
tively accommodate religious apparel requirements. As demonstrated 
by Goldman, the military necessity doctrine has become a controlling 
principle of constitutional law; It will even overcome a free exercise 
of religion challenge. The religious apparel accommodation statute 
should therefore survive constitutional scrutiny. 

V. CONCLUSION 
Goldman was one of several recent c a m  which have largely in- 

sulated the military from judicial review lfi8 Because of this self- 

'"755 F 2d 233 11985) 
Leawi le  holding that nn aeneral the chaplaincy did not violate the ebtahlishmenl 

clause the ( o m  remanded the eade t o  the dmlrict court for determrnatm of whether 
government financing oimihrary chaplains m large urban areas where civilian clergy 
and facilitieb were available violated the eatabliihmenl clause Id at 237.38 Judge 
Meskill dissented from the p ~ n i a n  of the mslmity's deeibion requiring remand and 
indicated that he would have upheld the chaplam program m it& entirety Id at 238. 
39 IMeskdl. J ,  dmenlrng m part) 

>#'Id 81 234 
"Bid 81 233-34 
"'Id at 231 
"'See, e # ,  United States T Johnson 107 S Ct 2063 119871 (reaffirming Ferer Y 

United States. 340 U S  136 119501, while barring recovery for senleemember'& death 
occurring due t o  elv~lisn federal employee's neghgencel, Chappell Y Wallace. 462 U S 
296 (19821 lprotectmg mlitary officers from constitutionally based tort mit i  brought 
by their auhordinates). .Mendram 1, Smith. 791 F.2d 1538 (10th Cir 19861 Irqecting 
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imposed judicial restraint, congressional action to protect sevicemem- 
bers' liberty interests 1s increasingly necessary and likely. The Joint 
Service Study Group identified a number of areas where current mil. 
itary regulations conflict with some religious groups' tenets.leB Each 
of these areas of conRict is a potential subject of future legmlatian. 
The federal judiciary will likely refuae to interfeere with congressional 
action designed to protect servicemembers' free exercise of religion. 
Just as the military necessity doctrine allows the Department of De. 
feme to limit servicemembers' free exercise rights, it will also allow 
Congress to selectively accommodate servicemembers' religious prac- 
tices. 

The balance between servicemembers' freedom to practice thew 
religions and the miliary's interests m uniformity, esprit de eolpa, 
and mission accomplishment will now be determined through the 
interaction of Congress, the executive branch. and the military ser- 
vices. The first interaction between these forces resulted in a cangres- 
sionallymandated expansion of servicemembers' free exercise rights. 
An ironic result af the Supreme Court's deference to the military in 
Goldman will thus be a greater accommodation of servicemembers' 
religious practices. 
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