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MILITARY LAW IN COMMUNIST CHINA: 
DEVELOPMENT, STRUCTURE AND 

FUNCTION 
by Captain David C. Rodeamel* 

I. INTRODUCTION 
The United States' relationship with the People's Republic of China 

(PRO has evolved over the past thirty-five years from one of armed 
conflict, through a cautious period of detente, and into the present 
era of limited but developing cooperation. China's armed forces, the 
largest in the world, remain of great interest and importance.'While 
studies of China's legal system have appeared in the West with in- 
creasing frequency, surprisingly little has been written concerning 
its military legal system.2 Admittedly, several difficulties arise in 
attempting such a study. Until recently, the primary problem with 
studying Chinese law has been finding it. Especially during the Cul- 
tural Revolution (1966.19761, law was virtually entirely displaced by 
rule through policies and directives of the Chinese Communist Pany  
(CCP). Secondly, sensitivity about "state secrets" is especially acute 
in the PRC Documents concerning the militaly, to include military 
law, are generally classified, and relatively few have emerged from 
China. Nevertheless, from those source documents which have be- 
come available, from official policy statements, and from accounts of 
military trials, an  adequate representation may be drawn of the de- 
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velopment, structure and function of the military legal System of 
Communist China 

The general functions ofa system of military law are to govern the 
persons within the military and to maintain discipline 60 as to assure 
the accomplishment of assigned tasks.4 The functions of the Chinese 
Communist military legal structure are significantly broader, largely 
due t o  the unique political characteristics of the Chinese People's 
Liberation Army (PLK As Mao Tse-tung wote  m 1929. "the Chinese 
Red Army IS an armed body for carrying out the political tasks of the 
revalutian."6 The role of military law and discipline thus assumes a 
broader aspect in this politicized army, which is reflected in the def- 
imtmn of military discipline from the authontative Chinese military 
dictionary Ci Hal 

A standard with which the armed forces must comply to 
guarantee political, organizational, and operational consis- 
tency The military discipline of the Chinese People's Lib- 
eration Army IS based on political ConscLousness and 1s the 
guarantee that  the revolutionary line will be carried out. It 
IS a basic factor in combat effectiveness.' 

As will be shorn herem, there are two main functions of the Chinese 
Communist military legal system. (1) to maintain a hlgh degree of 
political unity between the CCP and the PLA: and (21 to mamtam 
military order and discipline and thereby increase military potential. 
In response to changed political conditions or periods of crisis, the 
military legal system has on occasion been called upon to enlarge its 
legal and administrative jurisdictions to include the civil sector under 
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its authority Military Tribunals ofMilitary Control Committees have 
constituted the legal authority for large areas of Communist China 
during significant periods of its history, when conditions of what may 
be termed "martial law" prevailed. At the same time, the military 
legal system has had the continuing task of maintaining order and 
discipline within the PLA itself. 

This article will examine the development, structure, and function 
of the Chinese Communist military legal system in its broader sense, 
to include its political and martial law roles. To limit this study to 
an artificially namow exammation of the maintenance of internal 
discipline alone would distort the significance and role of military 
law in Communist China. 

11. HISTORICAL FRAMEWORK 
To understand the role of the military legal system of Communist 

China, it  is first necessary to gain a basic appreciation of certain 
concepts within the broader milieu of traditional Chinese law. The 
legal Byatem of the People's Republic of China 18 not merely com. 
munist law, but also Chinese law. Although the legal system of the 
PRC has drawn heavily from Soviet sources, it  also retains, to a 
significant degree, many of the distinctive feeatures of China's o m  
legal heritage. It m u t ,  therefore, be analyzed in the context of Chinese 
history. 

Much of China's historical legal development is typified by the 
continuing tension inherent in a dichotomy of two competing models 
of law. These models have been labeled, an the one hand, "external,"8 
''farmal,"9 or 'Turd""; on the other, "internal," "in- 
formal," "mobilizational," or "societal." The jural model stands for 
formalized, codified rules of universal application, enforced by a re. 
gularized judicial system. The societal model stands far the appliea- 
tion of internalized societal norms and customary values, enforced in 
a particularized fashion (depending an one's class or social atatus1 by 
extrajudicial agencies and social organizations. 

'Vietar LI, The Evalutian and D ~ v ~ J a p r w n I  @!he Chinese Leg01 Syetem, I" China' 

'J Cohen. The Crimrnal Process I" the People'a Republic of China, 1949.1963. at 
Management of B Rsvolutionary Society 221 (J Lindbeek ed 1971) 

9" i l O f Z l l  _" _.""",. 
'"Lubman, Form and Fvnetbm zn the Chincae Cnm~noi  Pimeas, 69 C o l m  L. Rev 

"Leng, The Role o / L w  an !he People's Reppublic a i  Chino Aa ReiiPcrrng ,Ma0 Tie- 
535, 566 (1969) 

lung's InRumer.  63 J Crim L. & Cnmlnolom 366 11977). 
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A. TRADITIONAL CHINESE LEGAL 
CONCEPTS12 

The Confuuman philosophy that guided traditional China held that 
upright and benevolent personal behavior and proper observance of 
social relationships produced societal order and well-being. Upright 
behavior on the part of individuals would bring ordered harmony in 
their families, which would in turn lead to well.governed states and, 
ultimately, world peace.13 Thm behavior was governed by i t  (moral 
code, or customary iaw). The preference for moral persuasion and 
example over rule by harsh punishments and formalized codes was 
expressed by Confucius: 

Lead the people by laws and regulate them by penalties, and 
the people will try to keep out ofjail, but will have DO sense 
of shame Lead the people by virtue and restrain them by 
the rules of decorum (1~1, and the people will have a sense ot 
shame, and moreover will become good l4 

The Confucian philosophy was rivaled by the Legalist school of 
thought, which favored a harsh, punitive system of positive law ( f a P  
in order to maintain public order and create a strong state. The le. 
galists criticized 11 as being an unstable basis for government "since 
the li are unwritten, particularistic, and subject to arbitrary Inter. 
pretation."16 

While the Confucian philosophy eventually triumphed as the basis 
of traditional Chinese society, aspects of legalism were incorporated 
a8 well. Laws were primarily penal in emphasis, to punish violations 
afthe codified dominant Confucian ethical norms. The law was never- 
theless rarely invoked to uphold these norms: only where moral per- 
suasion and societal pressures had failed was the law needed. Law 
was mainly concerned with those acts of moral impropriety or cnm- 
mal violence that  were seen 88 violations of the whale social order 
and, ultimately, the entire harmonious order of the universe. "The 
belief that disastrous natural phenomena-floods, droughts, tem- 

"For B comorehemive treatment of law m traditions1 China. me D Bodde B C 
M o n s  Law i Imperial China 119671: Chu Tung-ti". Law and Society m Traditional 
China (1961). and S van der Sprenkel. Legal Institutiann I" Manchu China 11962: 
>,Ta H r u h  (The Great Learnmil. in Masters of Chinese Polihcal Thouahl201, 202 

IS de G r a m  td 19131 
I.Th 4""/4",1 "1 9 
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pests, insect pests-were the consequences of human disorder pro- 
vided further theoretical justification for punishment of wrongdoers: 
they were a double menace to society."" 

Because the Chinese legal system was intended to protect societal 
harmony and punish those who violated the rules of good order and 
conduct, many of the protections that evolved in Western societies to 
guard the rights of individuals against the state failed to emerge in 
China. First, the concept that an accused is presumed innocent until 
proven guilty did not develop in China.'$ Second, there wag no pnn-  
ciple of equality before the law; rather, differing treatment was ac- 
corded based on the relative class and social status of the offender 
and vict~rn. '~  Third, voluntary surrender and confession, in keeping 
with Confucian ethics, were atrangly encouraged and could be a mit- 
igating factor in criminal eases; on the other hand, failure to confess 
was generally seen as obduracy and could constitute an aggravating 
factor.zQ Torture as a means of obtaining a confession during trials 
wa8 specifically allowed under the penal code of the Ch'ing dynasty 
(1644.1912) 21 Fourth, if the laws did not specifically address a given 
offense or penalty, a magistrate could apply another statute by anal. 

Finally, there were no defense attorneys to assist the accused. 
Because the laws penalized as disruptors of tranquility bath those 
who incited others to institute court actions, as well as those who 
profited from them, the development of a legal profession was prob- 
l e m a t i ~ . ~ ~  

Due to the harsh, punitive nature of the formal legal system, the 
people regarded it with distaste and fear. "Don't eat anything poi- 
sonous, and don't break the law," ran a Chinese proverb. Or again: 
"[Alvoid litigation; for once go to law and there 1s nothing hut tmu- 
ble '" The formal legal ~ystern wa8 therefore avoided to the greatest 
extent possible To resolve disputes and adjudicate minor offenses, an 
informal legal system of extrajudicial organs and procedures devel- 

5 



MILITARY LAW REVIEW [Vol. 119 

aped, in keeping with the Confucian mandate that tranquility be 
maximized. The clan ( t u %  the guild, councils Of local gentry or elders, 
and other local institutions resolved most conflicts through mediation, 
conciliation, and imposition of minor disciplinary sanctions.26 These 
informal, or societal, institutions became the predominant system of 
dispute resolution in traditional China. 

B. MILITARY LAW IN IMPERIAL CHINA 
Traditional Chinese society displayed a cunously ambivalent at- 

titude toward the profession of arms. While the classical literature 
is replete with the exploits of ancient warrior heroes, Confucian eo- 
eiety had little esteem for the soldier, ranking him fifth in the tra- 
ditional social hierarchy (after the scholar, the farmel: the artisan, 
and the "Good iron is not wrought into nails. good men 
do not become Boldiers" ran a Chinese proverb.zr Nevertheless, seven 
"martialelassics,"with SunTzu's Art ofwarpreeminent among them, 
m e  studied to this day 

The antecedents of Chnese military law extend into the deep reaches 
of antiquty.  An Assistant Judge Advocate General of the Republic 
ofChina Armed Forces haswritten tha t a  systemofmilitarydiscipline 
to facilitate the execution of orders was in existence during China's 
mythic golden age over four thousand SLX hundred years ago, "when 
Hwaneti  waged war with Chi.yu at  the battle of Cha Lo, and issued 
his first regulations."2e At least a rudimentary system of military law 
must have developed by the fourth century B C., when Sun Tzu's 
classic, TheArtofwar,  wascompiled. SunTzuwroteofthe importance 
to discipline of "consistent rules to guide the officers and men," to- 
gether with an  enlightened system of rewards and punishments to 
enhance military discipline and loyalty.30 A traditional system of 
military regulations developed from these antecedents and served as 
the basis of the military legal system down through the 8uccemve 
dynastic periods until the establishment of the Republic of China in 
1912 

6 
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The imperial legal codes contained separate sections devoted to 
regulating the military. The fifth division of the To Ch'mg Lu-li3' 
was devoted to "Military Laws," which punished such offenses as 
divulging state military unauthorized sale of military ma- 
t e ~ i a l ? ~  and deser t~on.~ '  To elcourage officers to properly discipline 
their troops, eighty blows of the bamboo could be adjudged for failing 
to preserve military law and discipline '' On the other hand, the 
officerwhoruledwith too heavyahandcou1dbepunishedfor"erc~tmg 
and causing rebellion by appresave conduct," a capital offense.36 

There was little differentiation between civilian and military law 
in the imperial system. No specialized military courts or tribunals 
existed?' Military defendants, like their civilian counterparts, were 
tried before the regular court system under the supervision of the 
imperial government's Board of P u n i ~ h m e n t s . ~ ~  Moreaver, pumsh- 
ment under the "Military Laws" of the Ch'ing code was not limited 
to members of the military. Some of the military laws for which 

W W m g  Dynaaty penal code Translated ~n Ta Tiing Leu Lee IG Srsuntm trans 
1810) The fifth division LS c a m p e d  offire bwks, totaling 10 sections 
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civilians could be punished were: crossing a border without exami- 
nation a t  a government border post;3e divulging state 9 e ~ r e t 6 ; ~ ~  pur- 
chasing military materiel sold without authorizatian:" and harboring 
deserters.42 Finally, military personnel were ala0 subject to pumsh- 
ment under laws other than simply those listed under the "Military 
Laws."43 

C.  MILITARY LAW IiV REPUBLICA\' CHINA 
(1911 TO 1949) 

The Hsmhai revolution of 10 October 1911 led to the overthrow of 
the Ch'ing dynasty and the establishment of the Republic of China 
(ROC)m 1912. Dr. SunYat-sen, fatheroftheRepublic,wascommitted 
to the strengthening and modernization of all social institutions, to 
include China's legal s y ~ t e m . ' ~  The Nationalist government under. 
took an ambitious program of codifying civil, cr immd,  and eommer- 
cia1 laws, based on the codes of France. Germany. Switzerland, and 
Japan?$ Many departures from the traditional Chinese system were 

z T h m e  D u n a ~ i .  ~ e n s l  code S Y D ~  note 31. S 220 The ~ena l tv  of 100 b l o w  and 

not v~gi lan t ,  could suffer similar penalties 
'Old S 202 Dirvlging mzhrsry dupoaifmnr and plans To an enemy could bnng death 

by beheading after two yesis' ~mprisonment Privately opening and reading m y  sealed 
goiernmenl ni affmal diipateh w e  puniahable by 60 blows, d the dispatch related to  
" m y  ~mporfant military affairs,''the punibhmentwas increased to 100 b l o w  and three 
years' bsniihment 'a8 B divulger af rfate secreta: even though the stater no 
requrrement that the ~ e c i e f i  be transmitted to anorher 

"Id B 212 The punishment l a b  40 blows I f  the article purchased u18s not "pmhib- 
 re# mevch a i  a weaponl. purchasmg prohibited artielei could he punished b) 80-100 
blows and 'pelpetus1 banmhmenr to  B distance of 3,000 ! b "  

Id 9 217 Punishable h) 100 blows and military banibhmenl 

fa l ls  under the Ch'ing code's Third 
er?y."rather than undertheFifthDii 
and I i feer i le toTanaryrere  adjudged Alip"renant'whoconnivedal, andencouraged 
the corrupt pmllicea of the laid cammissloner" was also given 40 blows. bur kept in 
his regiment. "holding. however, one of Ithel mast laboriavs and least desirable difu- 
atiani m 11, as s further mark of disgrace ' liansiatrd ~n Sfauntan. ~ u p r o  note 31. 
8pp 16 In conformity with the Confucian practice of treating defendants diferenfly 
hared OD class or sneial status, the Ch ingeode pravides foralighfly lighter punishments 
for 'affmdera 01 the Military Clasr' ~n certain cases (( 101 
*'On the development of the legal eysrem of the Republic of China QOI gm~ro l !>  

Chiu & Fa, Lali and Jusfrce, ~n Contemporary Republic of China 286 U Halung ed 
198lr, and Chi". Legal Debrlopmenl zn Ihr Rrpubl.  af China 1949.2981 ~n China 
Seventv Sears Alter the 1911 Hsn.hai Revalutlon 287 IH Chi" & S Len. eds 19848 

*Th!u, a u p m  note 44, at  290 
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incorporated into the new ~ a d e s . ' ~  Crime by analogy, as weli as the 
Ch'ing code's catch-all section an "doing what ought not to be done" 
were abolished. In their place was adopted the principle of nullen 
crimen sine lege (no crime without a preexisting law making the act 
a enme). The traditional preferential treatment for officials and in- 
tellectuals, an well an the use of torture to gain confessions, were 
prohibited. The development of a modern legal profession was now 
encouraged. Stili, a number of traditional featurea remained in the 
new legal system. Significant among them was the continued en- 
couragement of voluntary surrender and confession as potentially 
mitigating faact~rs.~' 

The extensive codification of civilian law undertaken during the 
Republican period was paralleled by the development of a military 
legal system. Regulations promulgated by presidential mandate on 
26 March 1915 established a separate system of military  court^.'^ 
While these regulations established considerable differentiation be- 
tween the military and the civilian legal iystem, the jurisdiction of 
the military courts was fairly broad. Soldiers couid be tried by court- 
martial for violations of the civilian Cnminal Code ''or any other law 
providing punishment for its ~ i o i a t i o n . " ~ ~  Crimes committed before 
a soldier joined the ~ e r v m  could nevertheless be tned by court-mar- 
tial, but if crime8 committed while in  the service were not detected 
until after the soldier had left the army, the ordinary courts had 
Jurisdiction in most cases 

Military legal developments were rapid foliowing the establishment 
of the Kuommtang6' government in 1927. A military criminal law 
was promulgated in 1929,6* followed by a military trial procedure 
law in 1930.63 The 1934 code ofmartial law provided for the extension 
of general military Jurisdiction over specified offenses, which could 
then be tried before military courts or assigned IO civilian courts,64 
The Nationalists' military legal development was completed an Tai- 

'did at  290-91 
6Tld sf 291, Rickert, supm note 20. 
*BReglllafmns Governmg Mlhiary Cnm~nal  Cams IPromulgated bb Premdent~al 

Mandate on March 26, 1915, Revised on April 17, 1918 and Avgllst 18. 19211. art 1. 
m 1 Legal and Palirical Syatem m China 186-89 (H Bhatia & T Chvng sds 19741 

' - I d  
l0Id art 16 
 national People's P a m ' '  or Sanonaliats. the p~ l i r i ca l  party of Sun Yat.sen and 

mbaequenflg Chiang Kai-shek 
%nminal Law of the Armed Farces. m Compilation orthe Lars af the Republic or 

China 503 119671 [hereinafter Compilatianl 
~ J L e e ,  supra nore 29, 81 160 
~ T o m p d a t w n  'YPTB note 62.  at  497 

9 



MILITARY LAN’ REVIER [Val 119 

wan with the adoption in 1966 of a modernized procedural Military 
Trial Law 

111. FOUNDATIONS OF MILITARY LAW 
IN COMMUNIST CHINA 

A .  MARXIST-LENINIST CONCEPTS OF LAW 
Communist legal theory emphasizes the class nature of law and Its 

subordination to political and economic dictates. Rejecting B stabiliz. 
ing role for law. Marx and Engela viewed it  as a political tool of class 
rule, created to promote the interests of the ruling classes: “[Ylour 
jurisprudence is hut the will of your class made into a l a w  for all, B 

will, whose essential character and direction are determined by the 
economical conditions of existence of your class 1166 Lemn also adopted 
this view of law: “A law 1s a political Instrument: it IS politics ‘w 

Under Marxist theory, capitalist society must undergo a “revolu- 
tionary transformation” into a communist society, where the State 
and Its laws will wither away This “palitical tranmtmn period“ Marr 
called “the revolutionary dictatorship of the As to the 
mean8 required to bring about this transformation, Marx declared 
that there was “only one means to curtad, simplify and localize the 
bloody agony ofthe old society and the bloody binh-pangs ofthe new. 
only one means-the revolutionary terror Lemn charactenzed the 
dictatorship of the proletarid as “a special kind of cudgel, nothing 
else,”60 with which t o  beat down and crush the exploiting classes As 
earlyas 1901, Lemnfullyconcurredw,th Marx’s tact,csforre\,olution 
“In principle we have never renounced terror and cannot renounce 
it 1,6L Once in power, Lenin actually incorporated terror as a pnncqle 
of Soviet law In forwarding his own draft ofa proposed article t o  the 
1922 Soviet criminal code, Lenin wrote. 

The main idea . [ml to put forward publicly B thesis that 
1s correct in pnnc~ple and politically h a t  only strictly JUI- 

“1 E H Carr The Bolshevik Reroluhon 155 11985r 
lord sf 141 
“ I d  at  156 
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idicali, which explains the substance of terror, its necessity 
and limits, and prowdesjustL@atm for it 

The courts must not ban terror-to promise that would be 
deception or self-deception-but must formulate the motives 
underlying it, legalize it as a principle, plainly, without any 
make-believe or embellishment. It must be formulated in  the 
broadest possible manner, for only revolutionary law and 
revolutionary conscience can more or less widely determine 
the limits within which it should be spplied.Bz 

E .  CHINESE COMMUNIST ATTITUDES 
TOWARD LAW 

Mao Tse-tung and the Chinese Communist Party retained, whether 
canscmudy OT not, many traditional Chinese attitudes toward law. 
Some of the parallels between traditional and communiat Chinese 
law that  will later be addressed with respect to the military legal 
system include: (1) a preference for informal dispute settlement and 
punishment for minor offenses; (2) the subordination of law to a dom- 
inant political philosophy; and (3) the lack of functional separation 
between law and bureaucracy. Nevertheless, it  is from Marxiet-Len- 
mist ideology and the Soviet model that  the basic concepts and for- 
mulations of the Chinese communist legal system were drawn. 

In 1927 Maa wrote of the need far excesses, even terror, to break 
the hold of tradition by revolutionary action: 

[AI revolution is not B dinner party, or writing an essay, 
or painting a picture, or doing embroidery; it cannot be so 
refined, 80 leisurely and gentle, so temperate, kind, COUP 
teous, restrained and magnanimous. A revolution is an in. 
surrectian, an act of violence by which one class overthrows 
another. . . . To put it bluntly, it  is necessary to create terror 
for a while in every rural area, or otherwise It would be 
impossible to suppress the activities of the counter-revolu- 
tionaries m the countryside or overthrow the authority of 
the gentry. Proper limits have to be exceeded in order to 
right a wrong. or else the wrong cannot be n g h t d a 3  

Once in power, Mads views of revolutionary legality and classjus- 
tice remained little changed: 'The state apparatus, including the army, 

'"33 V Lenm, Callecfed works 221 119601 
BPMaa, Repport on the Inoesfignlion of lhe Peasant M o v e m n t ,  m Selected Readings 

from the Works of Yao Tee-tung 30 (Isill [hereinafter Selected Readings1 

11 



MILITARY LAW REVIEW [Vol 119 

the police and the courts, is the instrument by which one class op- 
presses another. It is an instrument for the oppression of antagonistic 
classes; it  1s violence and not 'benevolence.' 'le4 

The laws adapted in the early periods of the People's Republic of 
China reflected Mads class-oliented doctrines. Law was chiefly a weapm 
to be used in suppressing "counterrevolution" and major crimes: 

The criminal law of our country mainly attacks eounterre- 
volutionary criminals and criminals who murder, commit 
m o n ,  steal, swindle, rape, and commit other crimes that 
senously undermine social order and socialist canstruetian. 
We must make it clear that the sharp point of our criminal 
law is mainly directed a t  the enemies Of socialism '' 

Mao explained his theoretical framework for analyzing and resolving 
societal conflicts in his 1957 speech, "On the Correct Handling of 
Contradictions Among the People."BB Mao sharply distinguished "con. 
tradictions between ourselves and the enemy" ("antagonistic contra. 
dictions") from "contradictions among the people" f"nanantagonistic" 
cantradietions).67 Mao defined "the people" as those who "fwor, sup- 
port and work for the cause of socialist construction"; "the enemy" 
were those who ''remst the socialist revolution and are hostile to or 
sabotage socialist Maa also explained the methods to 
be used in resolving the two types of contradictions. To suppress 
contradictions involving the counterrevolutionary enemy. or crimi- 
nals who "seriously disrupt public order," the methods of "dictator- 
ship" would be applied To resolve contradictions among the people, 
"democracy" ("the methods of persuasion and education" and "ad- 
ministrative regulations") would be applied "Law-breaking elements 
among the people will be punished according to law, but this is dif. 
ferent in principle from the exercise of dictatorship to suppress the 
enemies of the people Here the traditional preferenee for informal 
or administrative resolution of social conflicts was applied to "con. 
tradictions among the people"; minor crimes among the people would 
be resolved "according to law"; while the full weight of the state was 
reserved for the suppression of the counterrevolutionary "enemy" and 
major crimmals. 

. .  
a t  380 

61Central PolifiealJvdieial Cadre's Sehml. Lectures on the General Principlrs of 
C i i m ~ ~ l  La& ~n the People's Republic ofChina 79.  Irnndobd by Joint h b l i r a t i a n b  
Research Service IJ P.R S 1, No 1331 11962) [hereinafter Lecturer1 

'8Sele~ted Reading8 ~ u p m  note 93, at 432 
" I d  at 433-34 
Y . .  -,a 
"Id at 435-39 
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C .  MILITARY LAW IN THE CHINESE 
WORKERS AND PEASMTS' RED ARMY 

(1927-1931) 
The development ofthe Chinese Cammumst system of military law 

refiects the unique characteristics of the Chinese Communist armed 
forces Besides the standard function of maintaining military disci- 
pline in order to increase military potential, Chinese Communist 
military law developed an  even greater emphasis on the maintenance 
of the close political relationship between the military and the Chinese 
Communist Party (CCP). 

The foundations of the Chinese Communist military legal system 
were laid early in the history ofthe CCP, and by the time the People's 
Republic of China was established in 1949, military law had already 
undergone considerable development Commencing as a rather ar- 
bitrary and informal process, encompassing civilians as well as the 
military, the system evolved into one that a t  least formally differ- 
entiated the military from civilian society. Some internal procedural 
guarantees such as rights of appeal and of review also emerged. In 
light of the nearly constant state of revolutionary warfare that pre. 
vailed during this period, these developments are remarkable. 

The CCP did not immediately organize its own army following its 
establishment In 1921; rather, i t  infiltrated and worked within the 
Kuomintang (KMT) on ita ''special task to do propagandistic and 
organizational work among the workers and peasants"'0 behind the 
lines. With the failure of its "mass line" palicy to raise the workers 
and peasants in revolution following the CCP's Nanchang and Au- 
tumn Harvest armed uprisings of 1927, the Party began to develop 
a new strategy calling for its own army. 

The CCP had no illusions regarding the necessity ofarmed struggle 
to achieve power and accomplish revolution. Mao later wrote: "The 
seizure of power by armed force, the settlement of the issue by war, 
is the central task and the highest form of revolution."" The Chinese 
Communist doctrine of war descended from Clauseuitz, through M m ,  
Engels and Lemn, to Mao. Lenin stated that Clausewitz's famous 
dictum ("War is merely the continuation of policy by other m e a n P 2 )  
"wa8 always the atandpoint of M a n  and Engels, who regarded any 

''Yanifealo of the Third Sahonal Congress of the CCP, June 1923. m 1 W. Kua, 

'LMao. Problama of War and StmiOle.qy, m Selected Military Wntinns,  BUD^ note 8 
Analitleal Hlsmly ofthe Chineae Communist Party 151-52 (2d ed 1968). 

. .  
at 269 

'*Clausewits, On War 57 (Haward & Paret trans 1984) 
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war as the continuation of the politm of the powers concerned--and 
the uariaus classes within these countries-in B definite p e n ~ d . " ' ~  
Mao later cited Clausewitz and L e n i n  in summing up his own view 
of the relationship between war and politics: "[Plol~tics is war without 
bloodshed while war IS politics with bloodshed 1174 

Mao had realized early on that the CCP would need its own army 
in order to achieve Ita goals. As he later emphasized, "Every Com- 
munist must grasp the truth, 'Political power grows out of the barrel 
of a gun.' Our principle is that the Party commands the gun, and the 
gun must never be allowed to command the Party."'s Far from out- 
I m n g  some sort of separation of powers or system of civilian control 
over the military, Maa simply held that the CCPs goals could best 
be met by having its own army of overwhelming strength. He con- 
tinued, "According to the Marxist theory afthe state, the army 1s the 
chief component of state power. Whoever wants to seize and retam 
state power must have a strong army."76 
In June of 1927 the Comintern cabled instruction8 to the CCP to 

form Its own independent, "reliable army'' of 20,000 Communists and 
60,000 revolutionary workers and peasants. The same message In- 
structed the CCP to organize a "Revolutionary Military Tribunal" to 
punish officers who maintained contact with Chaing Kai-shek or who 
"~nc~ te [d ]  the soldiers against the people, the workers and peasants ''li 
To implement these instructions, the CCP Central Committee pub- 
lished a resolution in August 1927 calling for the creation o f %  new 
revolutionary army,.' in which "there should be ex tenwe  political 
work and a party representative system, a strengthened party branch 
among soldiers, and dependable and loyal officers af revolution."78 A  
system ofPartyorganizationswithin thearmy was soanimplemented, 
a t  four levels. Army committee, regimental committee, battalion com- 
mittee, and company branch, which included a party group in each 
squad.7e The army's ratio of Party members to nonparty members 
soon reached approximately one to three!' and wa8 subsequently 

78Q9uared m Marxiam.Lenmism on War and Army 7 (Moscm 1972, US .4 F reprint 
19781 In Lemn's notes an Clauieritr he characterized Book 6. Chapter 6 ,  entitled 
'War LS anlnrfrumeniafPallflcs~ a c t h e  most ~mponantchspfei'.  h lao rn  ~ummafmn 
ofC1ausewltluaa"wara s p a n o f a r h o l e ,  andthiiuhaleIspolitics 'Daws% Kohn, 
Lsnin as Disciple of Clourauitr. hlilifar) Revie% Sept 1971 at 49, 50 

-.Ma0 On Proimclrd War. in Selected hlllltary Wrlllngr supra note 6 m 187, 227 
'iMao, svpianote 71. at 274 
-#Id at 275 
"Cammtern 1n~truetm.a to  CCP. ~n 10 J Stalm, Works 3s 119548 
.'Reaolutionan the PolitiealTaskandPoliry oftheCCP August 1925 i n K u o  ~ u p m  

'sMao The Struggle m the Chinpkanp )Moaunfams, ~n Selected Military W n t m w  

" I d  at 32 

note 70, at 437. 449-SO 

supra note 6 st 21  31-32 
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raised to one to two:] which has been maintained into the modern 
era 82 During this early period, Mao repeatedly criticized those who 
maintained what he called "the purely military viewpoint" and em- 
phasized the political nature of the Red army: 

LTlhe Chinese Red Army is an  armed body for canying out 
the political tasks of the revolution. Especially at present, 
the Red Army should cenainly not confine itself to fighting; 
besides fighting to destroy the enemy's military strength, i t  
should shoulder such important tasks as doing propaganda 
among the masses, organizing the masses, arming them, 
helping them to establish revolutionary political power and 
setting up Party organizations. . . Without these objectives, 
fighting lases its meaning and the Red Army loses the reason 
for Its e x i s t e n ~ e . ~ ~  

One of the measures urged by Mao to correct the "military viewpint" 
was the institution of what may be called, in the broad context of the 
CCP doctrine, B system of military law: 

Draw up Red Army rules and reguiatmns, which clearly de- 
fine its tasks, the relationship between its military and Its 
political apparatus, the relationship between the Red Army 
and the masses of the people, and the powers and functions 
of the soldiers' committees and their relationship with the 
military and political o rgan iza t~ons .~~  

Beyond a conventional system of regulations far the maintenance of 
military discipline, Mao called for regulation of the Army's relatian- 
ship with the people and the Party. This broadened scope of military 
law has farmed the basis of CCP doctrine to the present day As the 
Revolutionary Military Tribunals ordered by the Camintern were not 
formally established until 1932, military discipline was maintained 
through informal processes within the Party committees until that  
time. 

After the failure of the Nanching and Autumn Harvest uprisings 
in 1927, the remnants of the Communist msurgents took refuge in 
Chmgkangshan, a former bandit stronghold in the mountains on the 
border of Hunan and Kiangs1 Provinces. Here they were trained, 

" Id  at 52 n.16. 
' - I d ,  In the 196O's, 90% of older officers. 30% of younger officers and 10s of non- 

eammissianed officers were CCP members J G m l l e r m ~ .  The Chinese Communist 
Party m Power 1949-1976. at 163-65 11976) More recently. "35% of the milifaly have 
been accepted into the Party " F Buttefleld. China Allre I" the Bitter Sea 76 11982) 

Es!vlao, On Correcting .Wzistakm Ideas ~n the Party, ~n Selected Mihtaly Writings. 
mpm note s a[ 53. 54 

-Id at 56 
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mdoctnnated, and reorganized into the Chinese Workers' and Peas- 
ants' Red Army. The first rudimentary rules of discipline for the Red 
Army were formulated by Mao in the spring of 1 9 2 8 . 8 3  

1 Orders must be followed by action 

2 .  Thmgs that belong to workers, peasants and small merchants 

3. Booty obtained from raids on local bossess6 belongs to the public 
Six "points for attention" were developed in the Bummer of 1 9 2 8  to 
ensure a good treatment ofthe peasantry, whose support was essential 
to the continued existence and development of the Red Army. 

1  Put back the doors you have taken down for bed-boards 

2. Put back the straw you have used for bedding. 

3 Speak politely. 
4. Pay f a d y  for what you buy 

5 Return everything you borrow. 

6 Pay for anything you damage.8' 

are never to be touched 

After 1 9 2 9 .  two additional points were added: 

I .  Do not bathe within sight of women 

8. Do not search the pockets of captives 86 

After several changes, and after slight variances developed in differ- 
ent units and areas,8' the three rules and eight pomts were stan. 

lsA Repport on the Hisfon and Candrfian af the Chu-.Wm Rad Army, Sept 1, 1929 
in 6 Contemporar) Chlns 68, 73 IKirb) ed 15661 [heremaRer Chu-Mao Reponl 

*#In requislfiming funds. rho Red Army was ordered ta confircate property. burn 
houses and kill some of the local magnates PI examples Political Department of the 
Workerc'and Peasanf$'RedArmy 4th Diriiian ''Brochure Caneemlng the Requlaltlon 
of Fundi,' ctted ~n Oda. Crmina l  Lau and Pmcsdurr an thp Chmeir Souirf Reppublic 
in The L e i i d  Sverem of the Chinese Soiiet Republic 1931.1534, sf 53 IW Butler ed 
18838 

'General Headquartera, Chmese Peoples Liberatmn Arm? GHQ-CPLA On the 
Reissue of the Three ,Man Rules ofDiseipl ine and Ihr  Eighf Point8 for  Attention, ~n 
Selected Military Writings svpm note 6 at 343, 344 n 1 

-*Id Whde the Ssleited .Udm~ Wnfrnga editors credit Slao Kith these addmans. 
Slao told Edgar Snow they were added by L m  Piao Snow ~ v p m  note 27 at 176 

"GHQ-CPLA, avprd note 87,  at  343 In relatlng the orlglnal d e b  to  Edgar Snaa 
Mlso omlfied Pmnta 7 and 8 subdtltutLng "Be honesr m all transactlone unh the 
peasant8 and 'Be san~tar). and espsclally eifablieh latrlneb a d e  distance from 
people's homes' Paint 3 WBI expanded "Be courteous and polite t o  the people and 
helpthemwhenyauean'  Snou. supranate27 at176 In 1937MaalmredD 
Rule 3 an"Be neither gelfish nor u ~ l u c l  " h o .  On Guernlla Warfsre 02 IGnffiL tram 
1961) hlaa pmbabl) did not *ish to  ofiend Nationahat senilbdltle. hy uamg the nng- 
mal version and ita endoreement of expropnarion~ during the Umfed Front then pre- 
'ading for tho n.ar a i t h  Japan 
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dardized and reissued by the General Headquarters of the Chinese 
Peoples' Liberation A m y  on 10 October 1947 so These remain the 
foundations of military discipline in the PLA, codified m Article 2  of 
the 1984 PLA Discipline Regulation:@1 

The Three Marn Rules ofDiscrplme 

1. Obey orders in all your actions. 

2 .  Do not take a single needle or piece of thread from the masses. 

3. Turn in everything captured. 
The E g h t  Parnts for Attention 

1. Speak politely. 

2 .  Pay fairly for what you buy. 

3.  Return everything you borrow 

4 Pay for anything you damage 
5. Do not hit or swear at people. 

6 Do not damage crops. 

7.  Do not take liberties with women 
8. Do not Ill-treat captives. 

This simpie code, easiiy memorized by even uneducated soldiers,82 
served as an educational tool illustrating two of the primary goals of 
the Red Army-to maintain military discipline, and to maintain good 
relations with the masses, whose support was essential to the Red 
Army concept of operationsg3 Military dismplme in the Red Army 
thus served pragmatic political conwderatians a8 well as strictly mil- 
itary ones. Mao wrote m 1 9 2 9 :  "The discipline of the Red A m y  1s a 
practical propaganda to the masses. Now discipline is more lax than 
before, therefore it pmduces an unfavorable impression on the masses ''M 

"GHQ-CPLA. 6upm no- 87. at 343 
" S e e  infra note 312 and ~mompany~ng  text 
s'The code was not only frequently recited, bur al-0 bung dell) m a Red Army 

marching sang Snow, supra note 27,  at 176 The iode, together n f h  kt3 underlying 
poliri~al pwpases, was parl of the basic political trainmg of new Red A m y  soldiers 
Resolution afthe Sinth CCP Congre~a of the Red Fourth A m y ,  Dec 1929 [hereinafter 
Resolufmnl. in 2 Collected Work% of Mao Tse-tung, 1917-1949 at 165,186,  189. trans- 
fohd b, Joint Publieafiona Research Service No. 71911 (19781 [hereinafrer Collected 
XP".bil ll".l-, 
'*In On Gueirifio Warfare, Mao listed this code as a factor m achieving a "unity of 

splnt'' that should e x s t  between the people and the trnnp~ "The former may be llkened 
t o  water and the latter to the fish who inhabit n It 16 only undisciplined t m p s  
uho  make the people than e n s m ~ r  and who. Ilks the fish out of ~ t s  n s t m  element, 
cannot lire " Mao. supra note 89. at 92-93 

"Reaalutmn, supra note 92, at 182 
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Mads solution for the problem of poor discipline was smple: "The 
three disciplinary rules must be strictly enfar~ed."~'  

Offenses more serious than violations of the disciplinary code were 
subject to harsh punishment in accordance with the following 1929 
Red Army basic penal rules: 

1 Wartime Discipline. Officers may shoot anyone who re. 
treats before battle, who refuses to march forward or who 
otherwise disobeys orders. 

2. General Dmciplme. Anyone who has committed any of the 
following crime8 shall be executed collaboration with the 
enemy, rebellion, defection with or without arms, rape, ar. 
son. manslaughter and fraud Anyone resorting to gambling 
shall have all his money confiscated and be deprived of one 
month's allowance. Anyone resorting to prostitutes will be 
punished as if he had failed to return to his camp a t  night 
If not6 arise from prostitution, punishment in the form of 
death, hard labour or physical punishment will be infiieted 
according to the seriousness of the C B S ~  Other offenses shall 
be punished according to their 

D.  MILITARY LAW IN THE CHINESE 
SOVIET REPUBLIC (1931-1934) 

On 7 Xovember 1931 the CCP proclaimed its own government for 
the mostly rural and impoverished areas It controlled-the Chinese 
Soviet Republic (CSRI. Before i t  was crushed by the Nationalist gav- 
emment in 1934, the CSR had developed a considerable body of law 
Despite nearly constant warfare against "eounterrevolutionaries" 
within the CSR area6 and the Nationalists without, foundations far 
a rather elaborate legal structure were laid. Statutes were enacted 
to provide for a system of courts, land and labor laws, a marnage 
law, even a "statute on investment of capital in industrial and trade 

##id at 185 
W2hu-Mao Repa*. ~ u p r a  note 86, at  72-73 Although corporal pmmhmenr was 

permitted under these penal rules, Mea conaidered the praerice B remnant from feudal 
warlords and a "mmsfmify " hlaa advocared the ahalitian of corporal pumshment P I  
anenhsneemenifamorale,  andislledfarrheRedArm) pena l ieg l i l a t~~n~  ta berevired 
Resolufmn. nupro note 92. at 190-92 The pmcf~ee  evidently remaini B problem in the 
PLA, &he new 'Eight Proh>hitians/ propoeed m August 1986 as B supplement t o  the 
Three Main Rules of Discipline and Eight Points for Aftantion pmxnhe corpral 
punlshmenf I" the firct 'prahibition " Ser infra text ~coampanymg n ~ f e  419 
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 enterprise^."^' Much of the experience gained during the CSR period 
is reflected in the legal system established after 1949 in the People's 
Republic of China. 

At the First All-China CongressofSoviets InNovember 1931, Mads 
concept of a thoroughly poiiticized Red Army was reemphasized. The 
Congress proclaimed the Chinese Workers' and Peasants' Red Army 
to be "a political army . . . of claswonscious warriors," in which "the 
strictest and most conscious revolutionary discipline must prevail," 
and that  "the organizations of the Communist Party and the Young 
Communist League are inalienable, integrd parts of the Red 
The class nature of the Red A m y  was made clear: only workers, 
peasants, and the urban paor could join. Members of "the ruling or 
exploiting class" (militarists, landlords, gentry, bureaucrats, capital- 
ists, rich peasants, and members of their families) were not permit- 
ted.ggAs incentives for enlisting, and to improve morale, certain ben. 
efits and priviieges were extended to Red A m y  soldiers and their 
families, such as land allotments, tax exemptions and survivor ben. 
efit8.l'' Failure t o  provide these privileges wa8 punishable as e. coun- 
terrevolutionary crime.'0' 

The role of the developing military legai system during the CSR 
period was not limited to maintaining internal discipline in the Red 
A m y .  The Red Army Military Courts were an integral part of the 
broader tasks of the CSR legal system: "the establishment of reva- 
lutionary order and protection of the nghts  of the people's m.asse6."101 
As 1s evident from the title of the first CSR directive establishing a 
judicial syetem, the "Provisional Procedure for Deciding Cases on 
Caunter.Revolutionary Crimes and Instituting Judicial Organs," the 
preeminent thrust of this Bystem was the suppression of "eounter- 
revol~t ionanes." '~~ Two of the major instruments used by the CCP 
for this task were the  State Political Secunty Bureau (SPSB) and the 

loold at 39-43 
"'Id at 45. 
'"Pravmmai Rocedure for Decidmg Caaes an Cmmter-Rwdutmnmy Crmm and 

Instituting Judmal Organs, 13 Dsc 1931 (Directive No 6 of CECCSRI, m Butler, 
aupio not€ 97. app 19 

Lodld See generally P Griffin. The Chinese Commvniet Treatmml of Caunterrevo- 
lutiananes 1924-1949 (19761 
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military tribunals afthe Red Army. The SPSB WBB established as the 
CCPs own secret service in 1928, patterned after the Soviet GPU 
It was authorized to investigate and file accusations Ln counterre- 
volutionary casea, while tnal and judgment were formally reserved 
to statepdicial organs (to include those of the Red Army).'os Because 
the SPSB was authorized to try and execute counterrevalutionaries 
during the period of civil war and Soviet expansion.10e however, its 
powers were vinually absolute. SPSB sections were to be established 
within the Red Army a t  corps and division level; agents could be 
assigned to lower echelons as well.'o' The Red Army wa6 required to 
mamtain B close relationship with the SPSB in order t o  concentrate 
on purging "bad elements" and liquidating counterrevolutionary ac- 
tivities, and to place units a t  the disposal of the SPSB when neces- 

Red Army military tribunals were formalized on 1 February 1932 
when the Central Executive Committee (CEC) of the CSR pramul- 
gated the "Provisional Organvatiand Regulations for Militay Courts 
of the Chinese Soviet Republic."los These regulations, although in 
force for only a shod period, established models for the Chinese Com- 
munmt military legal system that have continued, in many respects, 
to the present day."o Four types of military courts were established 
at three levels: primary and primary field military courts, in echelons 
down to division level, a supenor military court for the entire Red 
Army: and, es a tribunal oflast resort. the Supreme Military Judicial 
Conference, to be established within the Supreme Court."' 

sary.106 

>"'2 Kuo. supra note 70, st 285. Lotveil, supm note 97. at 115. Oda. avpm note 86 

hoEOrganic Program of the State Polirical Security Bureau of the Chinese Soviet 

.*Id 
l0'Id art 5 

at 69 

Republic, I" Butler, supra nare 97, app 18, art 10 

'"lid art 8 
ImBA translation 18 at infra app C [hereinafter Military Courts Organizational Reg- 

ulatmal O n m a 1  m Shih-sou tm-l iaa-rhih kunri-ia tzu-fioa #Hoover Institution, mi- 
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The jurisdiction of the military courts extended beyond the mem- 
bers of the Red Army toincluderesidentsafbattlezones."2The courts 
could punish violations of "the cnmmal law, the military criminal 
law, or some other law," as well as espionage Cases involving 
''violations of common discipline but not of the law" were specifically 
excluded from the caurts' jurisdiction, however I l l i  This exclusion again 
illustrates the CCP preference for the societal model, in that lesser 
offenses were to be handled administratively rather than judicially. 

Military trial courts were composed of one judge and two elected 
as8essore.116 Appellate and reviewing courts were composed of a pre- 
siding judge and two panel judges."B Verdicts could be appealed to  
the next higher level court,"' and death sentences were reviewed by 
the next higher court, whether appealed or 

The Regulations also established the Military Procuraey. Military 
procurators were empowered to conduct preliminary investigations, 
bring cases before the military courts, and represent the state a t  
trial."s Primary and superior military procuracies were established 
and attached to  the military courts of the respective level.'z0 

The February 1932 military courts statute, together with its civil- 
ian counterpart adopted in June,'ll marked the peak of the trend 
toward normalizing judicial procedure and restricting the power of 
the SPSB. Thereafter, in view of the worsening military situation 
with the Kuomintang, attitudes toward procedural safeguards for the 
accused hardened, and differentiation between the military and ci- 
vilian legal systems deteriorated. 

The Central Executive Committee (CEO reemphasized the doctrine 
ofclass struggle in  its Directive 21 of 15 March 1933 "On the Question 

erlmlnal ISW in 1981 
'L'Mihtary Courts Organiiational RegvIatmns. supra note 109, art. 1. 
lL'Id arts. 12, 13 The Y B ~  af a s e e m m  lslm called lay judses orjuom). who were 

elected from among the oficers and soldwn (or from P m y  arganmtms for civlhan 
couhri, was borrowed from the Soviet Union Thii replation 18 the first Chmae  
Communist enactmmt to mention them Their primary function WBB t o  educate tho 

edures As~essam were to be relieved of other 

Rovlslonal Rvlei on the Organization ofJvdieisl Sections and C o w t  Proeedure, 
9 June 1932, ~n Butler, supio note 97, app 15 ihereinahr Provisional Court Race- 
durel 

&pra note 86, at Si The W C  finally enacted a criminal 1 w . m  1978. and a military 
erlmlnal ISY. i" l -nl  

'L'Mihtar. 
lLsId arts. 12, 13 Th; Y B ~  af asee&a l d S D  Calld lay JYdses o ~ j u o m ) .  who were 

elected from among the oficers and soldwn (or from P m y  arganmtms for ciwhan 
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>"Id art. 12 
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of Suppressing Internal Counterrevolution,"122 which called for strict 
attention on the parr of government organizations at all levels to 
suppressing counterrevolutianaries. "Resolute and rapid measures 
must be taken to repress them severely," it warned. Proclamations 
of a temporary state of martial law were authorized "when the sit- 
uation m pressing " Judicial organs were ordered to deal quickly and 
ruthlessly with counterrevolutionary cases: "[Alll elements whose 
crimes have been clearly proven, starring with the alien claea ele. 
menta among them, must immediately be put to death," Directive 21 
also suspended Article 26 of the civilian court regulations, which had 
required review by higher courts before executing death sentences,12s 
and allowed: "[Dleath sentences may be carried out first and the cases 
reported to supenors aftelward." 

The increasingly difficult mtuation produced two additional prob- 
lems far the CCP. runaways from the Soviet areas, and deserters from 
the Red Army To control runaways, strict controls were placed an 
allowing people to leave the Soviet areas. Only persons "determined 
to have a need to go outside the area" were permitted to depart. "They 
must be subjected to close examination and not allowed to leave the 
area at  will."124 An exit visa specifying the departure route and a 
travel pass, both issued by the SPSB, were required. Mass meetings 
were employed to encourage runaways to go home, and relatives and 
friends were pressured to urge runaways to return The Red Army 
and other government organizations were ordered to cooperate with 
the SPSB ''in order to intensify the Red martial law." 

Desertion from the Red Army became a severe problem. In a five- 
month period of 1933, the First Army Corps had 203 desertera, the 
Third Army 98, and the Fifth Army 110.'26 In one area, 806  of the 
troops ran a ~ a y . ' ~ ~ ' ' C l a s s  deviates" within the Red Army, 8s well as 
incorrect and coercive leadership by officers, were cited as euplana- 
tions far the high desertion rates.'lr Other factors included dissat- 
isfaction among forced conscripts and difficult living conditions at  the 
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front. In response to the desertion problem, the CCP organized cam. 
paigns within its ' 'Enlarang the Red Army Movement.'' A pro- 
paganda campaign promising lenient treatment was directed a t  wm- 
ning back the majority of the deserters, while harsh punishments 
were given to leaders and repeat offenders. 

A uniform procedure to deal with the desertion problem was pro- 
mulgated m CEC Order Number 25 on 15 December 1933.12b Soldiers 
who deserted with their rifles were t o  be summarily shot upon ap- 
prehension. Leaders and organizers of desertion were to be executed 
after being made examples a t  ma88 trials. Repeat offenders were to 
be tried by the military courts and could be sentenced to penal ser- 
vitude or death. Individual deserters who went home (without their 
weapons) "for lack of political Consc~ousnessrl) however, were to be 
subjected to "propaganda and agitation" while their families eontin- 
ued to receive the preferential treatment due the families ofRed Army 
men in general,'2o ''SO that  they will return to the a m y  of their own 
free will." Those who still refused to return were required to indem- 
nify the state for any clothing, supplies or family assistance they had 
received Harboring deserters was prohibited. Those who failed to 
carry out this order were to be dealt with as having aided and abetted 
desertion and undermined the Red Army. 

A typical mass trial of deserters took place on 26 April 1933 in 
Juichang h s m  (county1 Representatives from over 30 h s m  and 
from 80 Model Regiments participated. An agent of the SPSB served 
as procurator, presenting the evidence against two counterrevolu- 
tionary Social Democrats and tWO poor peasants who had sincerely 
confessed their mistakes. After the various representatives spoke out 
in turn against the evils of desertion, the crowd demanded death for 
the two Social Democrat8, who were shot after being paraded through 
the town. The two peasants were sentenced to hard labor, one to a 
long term, and the other to one year 

From the fall of 1933 through 1934, the CSR WBS threatened by 
the Kuommtang's FiAh Encirclement Campaign A new strategy of 
military and economic blockade, on the advice of German advisors, 
was proving to be more successful than previous Kuomintang as- 
saults. In response to the increased Kuomintang threat, the CCP 
adopted more drastic measures in a climate of lessened legal re- 
straints. The new chairman of the Council of People's Commissars, 
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Chang Wen-t'ien, complained that the judicial Bystem was applying 
the soviet law8 incorrectly and too leniently in counterrevolutionary 
cases.191 In February 1 9 3 4 ,  the SPSB in Red Army units and local 
governments was formally authorized to arrest, try, and even execute 
spies and counterrevolutionanes without going through the military 
or local courts. Executions were to be subsequently reported to the 
Central SPSB If military or local government officials disagreed with 
an SPSB death sentence, the sentence was to be carried aut anyway, 
and the Council of  people'^ Commissars would subsequently "deter- 
mine whether the punishment was right or wrong '''3z 

Cntimsm of the legal system increased Liang Po-t'ai, the Com- 
missar of Justice, complained in his anicle of 1 March 1 9 3 4  in Hung- 
ae Chug-hoo (Red China) that judicial cadres did not understand 
that "the laws are developing in accordance with the demands of the 

He continued. "What is to the advantage of the rev. 
olutmn, that is the law. Whenever I t  18 to the'advantage of the rev. 
olution the legal procedure can at  any time be adapted. One ought 
not to hinder the interests of the revolution because of legal proce- 
dure." 

The trend toward a more radical legal system culminated on 8 Apnl 
1934,  when the CEC promulgated the "Judicial Rocedure ofthe CSR'" 
and the "Statute of the CSR Governing the Punishment of Caunter- 
revol~tionanes."'~j These two statutes would govern the operation of 
the legal system until the fall of the CSR in October 1 9 3 4 .  

In the Judicial Procedure the CSR abandoned its previous tentative 
step8 toward a regularized and differentiated legal system, with a 

LaLChang complained that ivdicial priannel did not understand "that the ~avylel 
l a w  are produced to  meet the demands a i  tho struggle against counrer.revolutm 
and they are not made m ordsr ta e e m  a6 B basis for extenuating the c rme i  of the 
counter.reuolutionar~~~ ' Hr tntmzed the earlier system ofrevrewing death e a m c e :  
as"1ertlngthe~nthvaisstlrdemandsofrhpmasies becoalsdoffbytheman).'appror,als 
and causing ths  effect of the executione of c0Ynrei-rev0luti0n8~les in m i f i n g  the 
struggle ofthe masses, and in educating the m m e b ,  to be very badly weakened " Toou- 
Chong No 49. at 6, 7 .  quoled ~n Lotwit, supio note 97 a t  126, 140 

Ls2Decree Na 6, CEC-CSR, 9 Feb 1934. quaed jn T Lofieit supra note 97,  nt 122 
Lb'Lmng Po.Lai, Tho Main Lmr o f r h o  Judicial Organs Suppress the Counter-Rec- 

oiuhon, Hung-se Chung-hue, Mar 1, 1984. at 3, quoted in T L o f ~ s i l  w p r o  nore 97,  
at 140 

"dJudmal Procedure of the Chinese Somet Republic. 0 Apr 1934 I" 4 Collected 
Works. supm "are 92. at 240-42 Also tranelated in Butler. wpm note 97.  app 16 
[heremafter Judicis1 Proeedvrel 

"Watute of the Chinese Saviet Republic Governing the Pvnihhment of Counter- 
revolutmn8rle8, 8 Apr 1934, ~n 4 Collected Works, sup" nab 92. at 24348 Also 
translated in Butler. sup" note 97,  BPP 20, and in P Gnffin, supra note 103 BPP 6 
IhereinsRer CSR Stature on Counrerrei.~l.alutiananesl 
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1. Evaluatum of the CSR Penod.  

The Chinese Communist military legal system underwent consid- 
erable development dunng the CSR period. Although its military 
jurisdiction was enlarged to include civilians in a virtual state of 
martial law during the last year of the CSR. the basic norm8 of a 
differentiated military legal system with jurisdiction essentially Inn. 
ited t o  military members were in place by 1932. The military courts 
system was the first judicial organization to be formalized in the CSR 
and the first to embody many of the Sowet.madel features that would 
become typical in the PRC, including the procuracy. lay assessors, 
and the collegial bench 

a. Preference for informal adpdicatmn 

The operation of the military courts reflected the traditional Chinese 
preference for resolving conflicts a t  a lower level whenever possible 
Since Red Army members were by definition members of the favored 
classes, their transgressions were to be handled leniently. Breaches 
of military discipline were kept out of the military courts. where only 
grave breaches of law and counterrevolutionary crimes were to be 
punished Until the Statute on Pumshmg Counterrevolutionaries was 
enacted in 1934, military courts had only the military's own early 
basic laws and disciplinary codes. along with several Party and CSR 
orders or directives, to apply. Once a ease was brought t0 court a 
guilty verdict could routinely be expected, because the procurators 
and the SPSB would have already thoroughly investigated and ren. 
dered a preliminary decision In cases of great importance, usually 
involving counterrevolutionaries, mass tnals were employed. 

b. Subordination of lai i  to state policy. 

The traditional Chinese subordination of law to the dominant state 
philosophy was also apparent dunng the CSR period The political 
goala of the CSR legal system were t o  establish revolutionary order 
and protect the nghts of "the people's  masse^.''^^^ Because the CSR 
was a "democratic dictatorship of the proletanat and peasantry,"14s 
equality before the law applied only to "workers, peasants, Red Army 
soldiers. and all toilers and their families."'43 The CSR denied nghts 
of citizenship to "milaarists, bureaucrats, landlords, the gentry, n l .  
lage bosses, monks, [and] all exploiting and cO"nteT-TeYol"t10nBTY 

"'Sea supra text Bccompansing note 102 
" 'Cans t~ tu rm af the Chinese Soviet Republic. 7 No, 1931 mrt 1 in C Brandt, B 

Schwanr and 1 Fairbank. i Documenfar) H u t o n  or Chinese Communinm 220-24 
,1962,. art 1 
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elements.""' This discrimination of legal treatment based on class 
was evident m many CSR legal enactments. For example, CEC Order 
Number 6 (December 1931)"' prescribed heavy punishments for 
counterrevolutionary elements from landlord-gentry, rich peasant, 
and capitalist backgrounds, as well as for ringleaders. Members of 
counterrevolutionary organizations recruited from the ranks of work- 
ers, peaaants, and the toiling maases, however, were to receive "light 
judgment8 " 

A similar provision appears in Article 11 of the Organic Program 
of the SPSB. Punishment was to be "defined by the class lme."'46 
Workers, peasants, and Red Army members who participated in coun- 
terrevolutionary activities 88 mere followers were to be treated le- 
niently, through reprimands, detention, dismissal from the military, 
or loss of civil rights. Similar offenses committed by members of the 
enemy classes would be punished severely. 

The 1934 Statute on Punishing Counterrevolutionaries also pro- 
vided lighter penalties for crimes committed by workers, peasants, 
or individuals who had rendered meritorious services to the Soviet.147 
Under the Judicial Racedure, "local magnates and landlords" were 
deprived of their right to appeal court decisions.'48 

The class-oriented approach to justice in  the CSR was summed up 
by Mao Tse-tung m his report to the Second All-China Congress of 
Soviets in January 1934: "The objective of the Saviet courts is the 
suppression of crimes committed by the landlord bourgeoiaie, and 
sentences meted out me generally light on crimes e a m t t e d  by worker- 
peasant elements. . . . [Tlhe Saviet courts severely suppressed the ac- 
tivities of the counterrevolutionary elements, and the Soviet should 
not display any leniency whatsoever toward such elements."'4s Since 
Red Army members were by definition included among the favored 
classes (mdeed, members of bad classes could not enlist). these class 
provisions were advantageous They reinforced the tendency to max. 

27 



MILITARY LAW REVIEW [Vol 119 

imize admmistrative handling of transgressions, leaving most Red 
A m y  soldiers' disciplinary offenses outside the jurisdiction of the 
military courts 

c Voluntary surrender and confesaon 

The Chinese tradition of extending leniency toward offenders who 
voluntarily surrendered and confessed their crimes wa8 incorporated 
into the CSR legal system. The CSR went still further, however, 
granting leniency to those who, after detection of their offenses, " ~ e -  
pented" and aided the authorities by exposing coconspirators l m  

d. Analogy. 

Article 38 of the Statute on Punishing Counterrevolutionaries pro- 
vided for punishment of crimes not specified m the statute by appli- 
cation of analogy "Any counterrevolutionary criminal behavior not 
included in this statute shall be punished according to the article in 
this statute dealing with similar crimes." 

The incorporation of the principle of analogy in CSR law was both 
rooted in traditional Chinese law, and derived from the laws of the 
Soviet Umon Application of criminal statutes by analogy was allowed 
under the imperial codes, but W ~ B  abolished in the codes of the Re- 
public of China (ROCI."' In Russia, analogy had been included in 
the early Tsanst codes, until Its abolition in the 1903 code 
After the Bolshevik seizure of power, there being relatively few legal 
rules, tribunals were to rely on the application of "revolutionary corn- 
muniat legal c o n s c ~ o ~ s n e 8 8 . " ~ ~ ~  When the Soviet codes were eventu- 
ally established, analogy wm restored to fill any gaps ~n the laws 

E .  THE "UNITED FRONT" PERIOD 
On October 16, 1934, 90,000 Red Army members broke through 

the Nationalist armies encircling the CSR area and began the "long 
march," ostensibly "to fight Japan m the Thirteen months 
and over 6,000 m k s  later, fewer than 20,000 survivors were at- 
tempting to rebuild their forces in their barren new base, Yenan, in 
northern Shensi province. To avmd destruction by a final Kuamintang 

xE'ld sf 106 ThedoctrinewasfinallyeliminafedInthe 1960 RSFSRCnminal Code 
L"CCP AnliJ~panese Declaration for National Salvation, Nov 28. 1935, ~n 6 Col- 

leifed Vorki. s u p a  note 92 at 1 
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extermination campaign, the CCP skillfully sought to take advantage 
of public opinion to force a "united front" with the Nationalist gav- 
ernment against Japan. After the SinoJapanese War broke ont in 
July 1937, the CCP Central Committee made four public pledges in 
connection with the newly-concluded united front: (1) to abide by Sun 
Yat-sen's Three People's Principles (nationalism, democracy, people's 
livelihood); (2) that the CCP "abandons all its policy of overthrowing 
the KMT by force and the movement of sovietization, and discontinues 
its policy of forcible confiscation of land from landlords"; (3) to abolish 
the CCP's "Soviet government" and tq unify the nation; and (41 to 
abolish the Red Army and to reorganize its troops into the national 
army under the control of the National Government 168 In contrast 
with its public propaganda of cooperation, the CCP pnvately planned 
to utilize the critical wartime situation to implement Mads policy of 
"70 per cent expansion, 20 per cent dealing with the Kuommtang, 
and 10 per cent resisting Japan."'s7 Mao outlined a three-stage United 
Front strategy to his military cadres: erst, a compromising stage to 
safeguard the CCP'B existence and development: second, a Struggle 
phase to build CCP political and military strength; and third, an 
offensive stage to seize power.'58 

The CCP consolidated its rule in the Shensi-Kansu-Ninghsia Bor- 
der Region, the Shansi-Chahar-Hopei Border Region, and other areas 
that remained the bases of CCP operations throughout the Second 
World War. During this period, the military legal foundations laid 
and subsequently abandoned during the Chinese Soviet Republic were 
reestablished and developed. The Red Army was renamed the Eighth 
Route Army, and the courts were nommally under the jurisdiction of 
the National Supreme Court In reality, the judicial systems of the 
Eighth Route Army and of each border region operated a8 separate 
entities. 

During this period, the military legal System further developed its 
dual function of maintaining military discipline and furthering the 
political objectives of the CCP. In 1937, Mao outlined three basic 
principles of political work within the Eighth Route Army which 
illustrate the political role of the military legal system: 

First, t h e  principle of unity between officers and men, which 
means eradicating feudal practices in the army, prohibiting 
beating and abuse, building up a conscious dismplme, and 

~ 

"'The CCPB Public Statement on KMT-CCP Co-operailan, %pi 22, 1937, m 

"'3 Kuo, aupm note 70, at 292 
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sharing weal and woe-as B result of which the entire arm) 
is closely united. Second, the principle of unity between the 
army and the people, which means maintaining a discipline 
that forbids the slightest violation of the people's interests, 
conducting propaganda among the masses, organizing and 
arming them, lightening their economic burdens and sup- 
pressing the traitors and collaborators who do harm to the 
a m y  and the people-as a result ofwhich the army 16 closely 
united with the people and welcomed everywhere Third, the 
principle of disintegrating the enemy troops and giving le. 
nient treatment to prisoners of war. Our victory depends not 
only upon our military operations but also upon the dism. 
tegration of the enemy troops.16a 

In February 1938, the ShansiChahar-Hope1 (SCH) Border Region 
government reissued a 1937 ROC statute on "Emergency Crimes En- 
dangering the Republd"B" While the exigencies of war and martial 
law were reflected in the extension of military pnsdietmn ovei B 

lengthy list of offenses committed "for the purpose of endangering 
the Republic," Some important refinements in the legal system, pre- 
viously abandoned by the CSR, were reestablished. Article 8 provided 
that military tribunals must report their decisions, together with the 
facts of the ease tried, "to their supenor organ of military justice for 
approval prior to Implementation." Article 9 further required military 
or police organs to immediately notify their governing organs of all 
arrests made. Cases not covered by this emergency statute were to 
be handled under the provisions of the criminal law of the ROC (Ar- 
ticle 10) 

In October 1938, the SCH border region government promulgated 
Its own separate Revised Statute Concerning Punishment of Trai- 

In many respects similar to the CSR statute on counterre- 
volutionanes, the SCH statute reflected the different conditions of 
the United Front m that  the traitors were no longer the "counter- 
revolutionaries," but were now defined as those who cooperated with 
an enemy country. Like the 1937 ROC statute, the SCH border region 
statute provided for military jurisdiction over a lengthy list of offenses 
commttted to help "the enemy." such a8 selling him materiel and food; 
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disclosing information concerning the military, political, or economic 
situation; sabotage; and currency offenses (Article 14). While the ear- 
lier statute on emergency crimes provided for review only by the next 
higher organ of militaryjustice, the October statute required a sum- 
mary of the decision, together with the evidence and the defense 
offered, to be sent to the highest organ ofmil i taq affairs ofthe central 
government far decision (Article 15). The highest military organ could 
then choose among four courses of action: (1) approve the decision, 
(2) transfer the case to other organs. (3) send new personnel to retry 
the case, or (4) retry the case itself. Article 5 severely discouraged 
false accusations. "Those who falsely accuee others of any crime under 
this statute should be punished according to that article." 

Further differentiation between military and civ11m.n junsdiction 
was reestablished in the 1939 Shensi.Kansu-Ninghsia (SKX) Border 
Region "Martial Law."162 Military jurisdiction was limited under the 
statute to those civilians committing one of the enumerated, mostly 
military-related crimes within a war zone or contiguous area when 
martial law was in effect. Even in these eases the military judicial 
organs had the option of transferring the C B S ~  to the civilian courts 
for t na l  (Article 5 ) .  A requirement that appropriate compensation be 
made for destroyed or requisitioned property in martial law areas 
further demonstrates the role of military law as a means of main- 
taining popular support far the army (Articles 6 and 7) Additional 
evidence of this policy is seen in the 1939 SKN border region statute 
''Governing Punishment of Traitors in Wartirne,"lB3 which made 
burning and looting capital offenses (Article 3). 

The separation of the military and civilian legal systems was rein. 
forced by the 1942 SKN "Statute Protecting Human and Property 
Rights,"'B' enacted a t  the height of the United Front period. The 
statute provided that  "except in periods of martial law, nonmilitary 
personnel who commit crimes will not be tried by military law" (Ar- 
ticle 131 The statute provided for a number of additional procedural 
safeguards, for both the military and civilian legal eyetems. The right 
to appeal wa8 allowed (Article 181. Cases involving the death penalty 
were to be reviewed and approved by the central border region gov- 
ernment before execution, even if no appeal was filed, although emer- 
gency wartime situations could be exempted from this requirement 
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(Article 19). Arrested persons and any evidence were to be presented 
to the procurator or the Public Security Bureau within twentyfour 
hours of the arrest (Article 9), and judicial organs were to decide the 
case within thirty days of receiving it (Article 11) 

Military trial8 during this period were conducted publicly and fol- 
lowed a rather informal procedure, as might be expected m a  wartime 
sltuatlon. 

While the masses did not yell and shout slogans, as in the 
mass trials. they were free to question the criminal during 
the proceedings The defendant and witnesses testified and 
the judge questioned them. Agnes Smedley desenbes the chef 
judge of one such c o u a  as a young officer with five years of 
regular schooling. His chief education had been in the army 
She says, "Of ordinary law he knew nothing, but he knew 
patriots, he knew traitors, and he knew politicians who would 
be traitors If they could."'Gs 

By the end of this penod the Chinese Communist military legal 
system had undergone considerable substantive and procedural de. 
velopment. While retaining the role of regulating internal military 
disciplme, the military legal system was functionally differentiated 
from the civilian system aB Its jurisdiction over civilians and civilian 
offenses was progress~vely limited 

IV. DEVELOPMENT OF MILITARY LAW 
IN THE PEOPLE'S REPUBLIC OF CHINA 
A. PERIOD OF CO.VSOLIDATZOIV (1949-1953) 

As the second world war ended, the long-standing bitter rivalry 
between the CCP and the Kuomintang reached a climax that resulted 
in renewed civil war and the triumph of Communist power throughout 
all of mainland China. During thia penod of struggle and rapid ex- 
pansmn. the military legal system w m  again called upon to enlarge 
the scope of its jurisdiction to include the civilian Sector. As areas 
came under Communist control, the administrative and legal fune- 
tians were assumed by the mhta ry .  

In February 1949, the Central Committee of the CCP issued a 
directive abrogating the legal codes of the ROC and prescribing the 
judicial principles to be applied in the "liberated areas " "Work of the 
people's judiciary," it stated, "should not be based an the Kuomm- 

xe6P Griffin. supra note 103. st 91-92 lpuating A Smedley, Battle Hymn of China 
483 ,194311 
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tang's Six Codes but should be based on new people's laws."'66 While 
a unified system of laws was lacking in the communist areas, regional 
and party directives or regulations provided Some form of legal order. 
Because no comprehensive military codes were introduced to replace 
those of the Kuomintang, various military units maintained their 
own separate disciplinary regulations.1b7 

On the eve of the proclamation of the PRC, a provmonal consti- 
tution was adopted. This "Common Pmpam,"168 in accordance with 
the policy of the CCP, declared the complete abolition of the laws and 
court8 of the Nationalist government "All laws, decrees and judicial 
systems of the Kuomintang reactionary government which oppress 
the people shall be abolished. Lawa and decrees protecting the people 
shall be enacted and the people's judicial system shall be established 
(Article 17). The Common Program further provided that the PLA 
should establish Military Control Committees as the governing or. 
gans in all newlyliberated areas, to "lead the people in establishing 
revolutionary order and suppressing counterrevolutionary activities" 
(Article 14). The militaw control committees and their military tri- 
bunals were to exercise administrative and legal authority dunng 
the penod of consolidation and reorganization until elections could 
be held and the local People's Governments could assume power. 

The role and functions of the military tribunals during the early 
part of this transitionary period are illustrated by the case of Wang 
Kuo-jm, a PLA truck driver in Shanghai.'aS On 3 June 1949, shortly 
after the Communist takeover of Shanghai, Wang was speeding in 
his army truck when he struck and killed a bicycling university stu- 
dent. The Political Department of the Shanghai Garnson Headquar. 
ters investigated the case, and Wang admitted his guilt. The Judge 
Advocate Division of the Political Department qmckly imposed a death 
sentence "in order to enforce our a m y ' s  strict discipline," and ''as a 
warning to future careless drivers," which was announced in the press 
on 6 June 1949. No law or regulation was cited 8 8  the basis for the 
crime or sentence. T h e  sentence elicited appeals for clemency from 

L'Quoted m S. Leng, supra note 91, 8% 23 
L"Militar? Cowt ofthe Anhui Provincial Military Distnct, Slrenglhming the Legal 
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the public. The case was submitted for renew to the Commander, the 
Political Commissar, and the Deputy Commander of the East China 
Military District. and the following order WBS announced 

Driver Wang Kuo-jm. who caused the death of a person while 
operating a vehicle against police regulations, should receive 
the death penalty. However, many people of the working 
class and educational and busmess communities have ear- 
nestly appealed by mail or telegraph for a commutation so 
that the culprit, Wang, may have a chance to redeem himself 
through meritorious service Respectful of public opinion, 
this headquarters hereby commutes the death penalty to three 
years penal s e ~ i t u d e . " ~  

The Wang case shows the dominant operational role of the political 
authorities in Investigating, adjudicating and reviewing the case 
Besides keeping order and demonstrating Its strict military discipline, 
the new communist regime also educated the masses by first imposing 
the death sentence as an example and then commuting it ''in respect 
of public opinion," in accordance with the longstanding policy of 
seeking the 8upport of the people 

Dunng this period of consolidation the PRC gradually filled the 
void left by the complete abrogation of all the Nationalist codes by 
enacting statutes governing specific crimes, such as the Statute on 
Penalties for Corruption.'r' and the Statute on Punishment for Caun- 
terrevolutionary Ac t i~ i ty . "~  As had been the case during the CSR 
period, the legal system was mainly directed a t  suppressing ''coun. 
terrevolutionanes " 

The Statute on Punishing Counterrevolutionanes contained nu- 
merous enumerated counterrevolutionary offenses, as well as two 
broad articles to cover almost any eventuality. Article 18 made the 
act retroactive to cover offenses committed before the establishment 
of the PRC, and Article 16 adopted the traditional principle of anal- 
ogy  "Persons who have committed other crimes for counterrevoh. 
tionary purposes that are not specified in this Statute are subject to 
the punishment applicable to the crimes which most closely resemble 
those specified in this Statute." Additionally, the 1961 Provismnal 
Regulations for the Preservation of State Secrets further expanded 
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the scope of counterrevolutionary offenses by adopting sweeping and 
vague definitions of what constitutes stste secrets, t o  include almost 
anything not publicly released, as well a8 the catchall phrase "other 
state affairs that must be kept s e~re t . " "~  In nationwide mass cam- 
paigns, such aa the Land Reform and Suppression of Caunterreva- 
lutionarien movements, military tribunals and ad hoe people's 
tribunals"' conducted mas8 trials and condemned millions to death 
OT long-term "reform through Ma0 called for stern measures 
to be taken against caunterrevolutianaries, to include abrogation of 
the traditional practice of "suspending a [death] sentence for two 
years.""B For those "counterrevolutionaries" purged from the Party, 
Government, and PLA, however, a more lenient line was adopted 

[Glenerally it 1s necessary to exercise the principle of im- 
posing the capital pumahment on 10-20 percent of them and 
adopt the policy of passing the death sentence on the rest, 
then placing them on probation with forced labor, and watch- 
ing over the consequencer. In this way, we will be able to 
gain the sympathy of society, avoid mistakes on our part in  
regard to this problem, and split up and disintegrate our 
enemies. This will be advantageous in utterly destroying the 
counterrevolutionary farce, and preselve B big labor force, 
which will be beneficial to national production and constmc- 
tion."' 

The military tribunals often administered civilian as well 8s mil- 
itary cases during this period. In June 1950, the Military Tribunal 

"sPr~v18ranal Regulations for the Preservation of State Secreta, June 8, 1951 ~n 2 
China L Rep 274-78. art 2 119831 

"See genemily Organmtron Regulations of People's Tribunals, lionslotid m Cur. 
rent Background IHong Kang U S  Consulate General), Yo 151. Jan 10, 1952 

"bMao admitted that 800,000 "enemies of the p o p l d  had been "IqudateC up te 
1954 in the unedited veremn of his 1957 speech "On the Correct Handling of Contra. 
dicfians Among the People " Cohen, supra note 9, sf IO n 17 A French authority has 
estimated that five million Chineae were executed between 1949 and 1952 Guill~rmaz 
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of the Peking Municipal Military Control Committee announced sev- 
era1 death sentences in espionage and robbery case8 li8 As late as 
August 1951, the Same Military Tribunal announced the decision af 
418 c a m  concerning counterrevolutionary  offense^."^ Military JU- 
risdictian over civilians accused of counterrevolutionary actlwty was 
limited by the 1951 statute on counterrevolutionaries to those periods 
when military control committees were functioning It should also 
be noted that the 1951 statute does not intermingle civilian offenses 
with strictly military offenaes, as did the 1934 CSR statute on coun- 
terrevolutionaries. Thus the military and civilian legal systems were 
clearly separate by this time, even though prov~smn was made for 
extending military jurisdiction over civilians during times of crisis. 

The operation of military tribunals in trying civ~lians under the 
1951 Statute on Punishing Counterrevolutionaries 1s illustrated by 
an espionage case decided 17 August 1951 by the military court of 
the Peking Military Control Committee.'6' Lo Jui-ching, Procurator 
General of the Peking Municipal Peoples Procurator's office, charged 
seven defendants of various nationalities with "conspiracy to armed 
assault, concealing arms and ammunition, and spying out secrets of 
the Chinese State," under the direction of the United States 182 There 
was no provision for defense, and the defendants were not represented 
by defense counsel. The Public Security Bureau had already inyes- 
tigated and "proved with conclusive evidence" the guilt of the accused. 
Typically. all the defendants confessed their guilt The military court 
found all the defendants guilty of violating various articles of the 
Statute on Punishment for Counterrevolutionary Activity. In accord- 
ance with Article 18 of the statute, the court applied the statute 
retroactively, as all of the crimes were committed before the statute 
was enactedan 20 February 1951 Indeed, five ofthe seven defendants 
had been in custody since 26 September 1950. The court was careful 
to cite Article 20 of the statute as the legal basis for Its jurisdiction 
over the civilian defendants, 8 5  the penod of military control had not 

Id0PRC Stsfufe an Covnterrevolvtiansries. avpio note 172 BR 20 "The affairs a i  
persans who have committed crime8 specified in this Statute while military admm- 
~itrstire commiffeei are funetianing are subject to consideration by militsry tribunals 
set up by the headquarters of military dinfrrels. military administrative committees, 
or organizafioni combatting banditry ' 

' E I T h e  Triol and Con~iefion of L'S S p m  zn Pekmg Tmls a i  Lhr indiclmmf and 
Verdict. People's China ISupplemenn. Sept 1. 1951 

' E * / d  sf 3 
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yet ended in Two of the defendants were sentenced to death, 
and the others to t e rns  of imprisonment ranging from five years ta 
life. Evidently no appeal was allowed, as the two death sentences 
were executed on the day the verdict was pronoun~ed.'~' 

B. "CONSTITUTIONAL" PERIOD (1954-1965) 
Dunng the early years of the Constitutional period, there w m  a 

clear ascendancy of the more formalized '>Jural" model of justice over 
the informal "societal" model that had prevailed during the penod of 
consolidation. The Constit~tian"~promulgated on 20 September 1954 
reflected a new effort to achieve a regularized and institutionalized 
system. Like the 1936 Constitution of the USSR,'sB the PRC Consti- 
tution promised that  courts would be independent and subject only 
to the law (Article 781, and that  all citizens were "equal before the 
law" (Article 851. Citizenship, however, was not universal: "The state 
deprives feudal landlords and bureaucrat-capitalists of political rights 
for a specific period of time according to law" (Article 19) Neverthe- 
l e s ~ ,  the legal system was regularized to such an extent that a preem- 
inent Chinese legal teat could declare: "Judicial organs can only im- 
pose punishment an the basis of the law and in accordance with the 
seriousness and size of the crimes and the attitude and behavior of 
the criminal. It is not permissible to handle matters not in accordance 
with the law."'S' 

The military was also regularized under the 1954 Constitution. The 
armed forces of the CCP, having achieved the seizure of national 
power from the Kuomintang, and having learned from the experiences 
of the Korean war, now assumed the role of a national force. The 
state, rather than the Party, was now to control the armed forces, 
with the PRC chairman as commander in  chief (Article 42). A regular 
officer c o r p P 8  and a system of national were also 
introduced. 

lYre O D ,  ar Lea 
platmns on Active Service of CPLA Officers. Fob. 8.1965, trans. 
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A separate formal system of military courts WBB established by the 
1954 Constitution and the organic laws enacted under its authority. 
Besides establishing a Supreme People's Coun and local people's courts,  
the Constitution provided for military courts a8 part of a system of 
'"special courts" (Article 73). The Organic Law of the People's Courts,'so 
adopted one day after the Conatitution wm proclaimed, specified the 
establishment of military courts as one of the special courts (Article 
26). Military procuracies were also authorized under the provision 
for special people's procuracies of the Organic Law of the People's 
procurator ate^.'^^ While both statutes specified that the organmation 
of military courts and procuracles would be prescribed separately by 
the National People's Congress,'92 no such acts have been published 
in the official "Collection of Laws and Regulations of the People's 
Republic of Chma."'9s If enacted, these organizational regulations 
probably were classified under the broad 1951 Regulation for the 
Preservation of State Secrets. 

Military courts and procuracies were established at  all levels in 
September 1954.'@' Their function during this penod was described 
in a later New China News Agency report 

Under the leadership of party committees and political or- 
gans at  various levels, the mllitary legal organs cooperated 
with and exercised a check-and-balance with the security 
department, enforced and protected the law, dealt effective 
blows to sabotage activities of class enemies at  home and 
abroad, protected the legitimate righta and interests of all 
PLA commanders and fighters, and purified the PLA ranks 
They played a role in strengthening the army and insuring 
the successful execution of battle plans and VBT~OUS tasks.18s 

The highest organ of military law was the Military Division of the 
Supreme Peoples' Court The Military Divinon had a status equal to 
the Court's three general divisions (two criminal and one e~v~l).'~~ 
The chiefjudge of the Military Division was concurrently a member 
of the judicial committee of the Supreme People's Court 

LPoOrgsn~e Law of the People'a Caurta of the PRC Sepf 21,1954, I" Blaustein, SUPTY 

'PIOrganie Law of the People's Procuratarateea ofthe PRC. Sept 21, 1954, ID Blau- 

lP'Oraian~c Law of the People's Courts art 27 Organic Law af the People P Procur- 

note 168. at 131 

stein mpm note 168, ar 144 

atarates. art 1 
lP'T Hsla, 6upro note 178. at 12 
IsrNew China News Agenes. PLA R e b i ~ r s  I d i l a v  Caurb. Pmcurnlomles Dec 6 

' S l i d  

1978, trnnalafed ~n F B I  S , Dec 8, 1978, at E21 

li'I Hsrs, supra note 178. at  12 
Islid 
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Military courts were organized in each of the countw's eleven Mil. 
itary Regions and a t  the Military Provincial District level.'e8 The 
military courts tried eases mvolwng "contradictions between our- 
selves and the enemy or criminal elements who violate mminal law."'os 
A functionally specialized class ofjudge advocate officers to carry out 
legal duties was provided in the Regulations an the Service of Offi- 
cers.loo 

In the absence of a unified PRC criminal code or a military criminal 
code, the military courts initially applied a seriee of separate regu- 
lations such as the "PLA Prav~smnal Military Regulation for Eastern 
China" or the "Provisional military law and discipline ofthe 9th carps 
of the Chinese People's Volunteers in time of war."zo1 PRC statute8 
governing specific crimes were also applied.z02 In 1963, a unified mil- 
itary discipline regulation was issued, followed by an internal admin- 
istration regulation in 1964.203 As there was no known military pro- 
cedural code m @de equvalent to the U S  Manual for Courts-Martial, 
the military courts generally followed principles and procedures sim. 
ilar to those of the civilian court system 204 

The operation of the higher military courts during this period is 
illustrated by two related espionage cases decided by the Military 
Tribunal ofthe Supreme People's Court on 23 September 1954.20e The 
Tribunal was composed of Chief Judge Chia Chien and Judges Chu 
Yao-tang and Chang Hsiang-chien. 

In the first cme,  the Military Procurator of the Supreme People's 
Procuratorate filed charges of espionage against eleven U S  airmen 
(ranging in rank from Colonel to Corporal) whose B.29 had been shot 
down over China near North Korea on 12 January 1953. Significantly, 
no mention is made of the defendants' making the cutomary admis- 
sions of guiit, although two of the accused apparently revealed some 
incriminating information, Nevertheless, all were found guilty of es- 
pionage and reconnaissance activity, as well a8 attempting to "re- 
supply and maintain liaison with other U 9. special agents," in vio- 

'*'Yang, Orgun=afion o/.Whtary Re~ions  ondPavar Seirurr. Chinsse Communist 
Affairs, Oet 1967. at 48 

"'Code af Milltaw Disciphne o f the  Chlneie People's Llberatm Arm), Nav 2 5 .  
1975, elf 3,  franslafid an Issues & Studies, Oet 1976, sf 89. 90 [heremiter PLA 
Discipline Regulation t197511 

"O"Re$ulafiona an Active Service of CPLA Officers, supm note 188. a n  4 
'olMilitary Court of the Anhui Provincial Mlllfary District. supra note 167. at 01 
'"'See supra text accampanylng notes 171-72 
*''Tuo Daciirnmts Fmm the CCP CC .W~liiorj Cammissron. lsbves & Studies. Ocr 

'o'Handbwk on the Chineie Armed Foress 5-28 I U S  Defense lnfelllgence Agency 
1976, at 88 ledifor's note1 
In_l<, 
L i . / O #  

'nsJudgmmtan U S  Espionage Cases. People's Chins tSupplemenf>. Dee 16. 1954 
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lation of Articles 6 .  11, and 16 of the Statute on Pumshlng 
Counterrevolutionaries The US.  wmg commander w a ~  sentenced to 
10 years' imprisonment; the operations officer received a "lightened 
sentence of eight years since he had "shown repentance'' during the 
investigations and trial. The pilot was sentenced to SIX years' m- 
prisonment. and the crew members were given "mitigated Sentences'' 
of five or four years because they did not bear the "main responsi- 
bility " 

In the second case, two US.  mnlians and nine Chinese nationals 
("former military officers of the Chlang Kai-shek gang") were accused 
of espionage and, on the part of the Chinese, high treason. The in- 
dictment alleged that the nine Chinese defendants had been para- 
chuted into China in July, September, and October 1952 The two 
American were captured when their plane RBS shot down on 29 No- 
vember, in an attempt to contact and resupply the nine Chinese de- 
fendants. In accordance with the traditional Chinese practice of 
confession, all the defendants "admitted the crimes committed by 
them."Underartieles3,6.7,11,14and16oftheStatuteonPumshing 
Counterrevolutionaries, the two Americans were sentenced to terms 
of life and twenty y e a d  mpnsonment. respectively. Four of the Chinese 
defendants were sentenced to death Another four were "given lighter 
sentences" of life imprisonment because they had "shown repentance 
during the trial." One defendant, having "shown true repentance 
during the trial.'' was given a "mitigated Sentence" of fifteen years' 
Imprisonment. 

These two caaes reflect the institutionalization and regularization 
of the military court System achieved during the Constitutional pe- 
nod. In contrast with the preriously-considered 1951 espionage case 
decided by the Military Tribunal ofthe Peking Military Control Com- 
mittee,2°s the 1954 cases were heard at the highest level of a fully 
established system of military courts. While the 1951 case had been 
prosecuted by the Peking Municipal Procuratorate, the State was 
represented in the 1954 case8 by the Military Procurator of the Su- 
preme People's Procuratorate. Significantly, defense counsel were ap. 
pointed to represent the defendants in the 1954 cases: no defense 
counsel had been provided in the 1961 ease m7 Kevertheless, the M11- 
Itmy Tnbunal of the Supreme People's Court never addressed the 
.source of Its jurisdiction over the defendants in the 1954 case, none 
of whom were members of the PLA The 1961 case had cited as its 
source ofjunsdietmn Article 20 of the statute on punishing counter. 
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revolutionaries, which permitted civilians to be tried by military tri- 
bunals while military control committees were administering the civil 
government. As military administration was no longer in effect in 
1964, the jurisdictional basis for these cases is unclear. 

Even as the 1954 cases demonstrate the modernization and r e p  
larimtion of the military court system, they also reveal several ehar- 
acteristic features retained from the traditional Chinese and early 
Cammumst judicial systems. First, the traditional penchant for pro- 
curing confessions 1s evident. The related traditional practice of grant- 
ing leniency for repentance shown after confession is also retamed.208 
Finally, the court applied the traditional principle of analogy by citing 
the analogy article of the Statute on Punishing Caunterrevolution- 
aries as one of the bases for Its Judgment 

Cases of lesser gravity involving breaches of military discipline or 
minor criminal offenses were generally handled administratively w t h m  
local military units. Reflecting the dominant role of the Communist 
Party in military affairs, the administration of military discipline 
was a joint responsibility of the commander and the unit political 
commissar. Party committees, supervised by the commissar, are or- 
ganized a t  each level of the PLA "to serve a~ the nucleus of unified 
leadership and solidarity m the Army units. . . . All important issues 

. . must be referred to the Party committees far discussion and de- 
cision." The commander and the commissar are both "the leading 
officers afthe Army units,jointly responsible far the Amy ' s  work "210 

The comm~ssars have authority o v e ~  prevention of desertion or der- 
eliction of duty, investigation and complaints, discipline, and the han- 
dling of prisoners of 

1"EThi8 practice 13 codified m Article 11 of the Statute on Punishing Caunterrevo- 
lutionarie~ Persons who have committedcrimei specified in thirStafutemay be treated 
lemently, their punishment may be mitigated or may be completely exempted from 
punishment l iane afthe fallowing e i ~ c u m a t a n ~ e ~  obtains ' t l )  They ~ 0 1 ~ n f e r i l )  appear 
before the people's government. admit their guilt. and sincerely repent of their cnmes. 
12) Before rho discovery or invebtigarion of a crime or after i t  they frankly confess t o  
what they have done and &re mncerely repentant and by their selfless work atone for 
the c r m e  ' 

l'ORegulatma on PLA Political Work. 1963,13, quoted tn H Jeneks. From Musket8 
to Missiles Politics sndh.ofeasionalibmInfhp Chinese Arm). 1945-1961, at 236 (1982 

"'Id ef 240 Political Commissars regllarly received inrfructians on haw t o  ad- 
mmsterdlic~plme 10 then units Commmars atthereg~mental levelrece~ved B weekly 
"Bulletm of Acnvities' from the PLA General Political Department, classified 'secret " 
Ai  an example, Bulletin 13 Ihllsr 20, 19611 reported three cares of d d x r n  uho mm- 
mitted suicide due to  inadequate handling afdiieipline by pol~ l~ca l  oficers and C O ~ .  
mandera Tmndded an The Politics of the Chinese Red Army A Translation of the 
Bulletin af Activities of the P L A 356-59 1J Cheng ed 19661 

supra text accompanying note 172 
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C. CULTURAL REVOLUTION PERIOD 
(1966-1976) 

The regularization of the military legal system, as well as Its clear 
differentiation from the civilian system, virtually disappeared during 
the Cultural Revolution. Once again, as had been the case during the 
earlier civil war periods, militaryjurisdiction was extended to include 
the civilian aector during this new time of CIISLS. 

The ascendancy of thejural model during the Constitutional Period 
was short-lived Even before the Cultural Revolution wa8 launched. 
the process of regularmation of the legal system had given way to a 
rismg tide of radicalism. The preeminence of law proclaimed in the 
1954 Constitution and the 1964 Lectures on Cnmmal Law was 
superseded by a more Maoist doctrine explained in an article written 
by the Department of Law ofthe People's Univers>ty of China "Every 
aspect of our legal work must be placed under the absolute leadership 
of the Communist Party." whose policy "is not only the basis of law 
making. it is also the basis of law execution 1'2L2 The legal system 
must "combine principle with flexibility" so as io be responsive to 
''the permanent remiutmn in society Flexibility would also be 
better served by lees precision in the laws. "Some people think that 
the more detailed the law, the better it 1s This IS an impractical 
idea."*" 

Maa Tsetung launched the Culturai Revolution in 1966, m an 
attempt to regain political dominance and impose Maoist norms on 
society. Hordes of youthful Red Guards zealously attacked the exist. 
ing state and party power structure under the slogan of "continuing 
revalutm." Tremendous disruption resulted, hundreds of thousands 
were persecuted, and many were 

The formal legal system was a particular target of the Maoists. On 

"'Political and Legal Work Research Group, DeparfmenfofLaw, People's Uni\ersify 
of Chlna, Seirra!  Problems Rrlnfing LO the Legal System of the Chinese Peopie'i D e -  
mocracy, Chang/n Yen-chiu iPolitical and Judicial Study). Apr 1959. sf 3-6, rronslaied 
8" A Rickett, supra note 169 at 9 12 

.'Id at  10 11 
I '*Id at 11 
"iAccardmg to  the indictment of the trial 01 the Gang 01 Four ,Io? 1980dan 

1961, a total of 729 511 people ,including over 60.000 PLA members were allegedly 
framed and persecuted ~n the years 1966-1976, o f  whom more than 34 800 !meludmg 
1 169 PLA members' were persecuted m death A Great Trial in Chrneae Hlrfor) 20- 
21, 173.184 119811 AgenciFmncr-Press  emmsfed that400 00010800.000 were killed 
from 1966 t o  1969 Butterfield. s u m  note 82. at 3 8 - 4 9  The Satmna11~f Chinese claim 
fxo rnillmn *ere killed from 1966 to  1970 Ministry of Justice Investigation Bureau 
supra note 115 st 34 
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31 January 1967 the People's Dady printed an editorial entitled '"In 
Praise of L a ~ l e s s n e s s , " ~ ' ~  calling for the complete destruction of the 
"bourgeois" law so that  a more "proletarian" law could be established. 
The Red Guards denounced the 1954 organic laws of the courts and 
procuracies and the entire structure of "legal procedure, judicial pra- 
ceedings, etc." as "feudal, capitalist, and re~isianist ."~" The concepts 
of "everyone is equal before the law," "presumption of innocence," 
and representation by defense counsel were condemned Indepen- 
dent administration of justice was termed a "poisonous weed."a1Q 
Quoting Mao a8 instructing, "Depend an the rule of man, not the rule 
of law," the Red Guards proclaimed that "our carrying out work ac- 
cording to Chairman Mao's instruction 18 the highest criterion in the 
execution of law."220 Following Mads 1967 instruction to '"smash Kung- 
ehien.fa" (police procuracy and c0urts),2~~ the courts and public se- 
curity organs were severely disrupted, and the procuracy was abol- 
ished entirely.222 

Mads ally, Lm Piao, head of the PLA, mon ordered the army into 
the conflict to support the Maoist faction. The CCP Central Committee 
decision "On Resolute support for the Revolutionary Masses of the 
LeA," announced 23 January 1967, implemented Mao's orders that  
"Ltlhe PLA should actively support the revolutionary leftists."223 It 
called upon the PLA to lend "active support'' to the Maoist faction 
and, if necessary, "send aut troops to support them positively." Op- 
ponents were branded as counterrevolutionaries, who were to be ''res- 
olutely suppressed." If they resisted, "the army should strike back 
with force." Implementing instructions issued by the Military Com- 
mission of the Central Committee on 28 January purported to set 

""Translated zn Survey of China Mainland Reis LSCMPl IHang Kong U S  Con- 
sulate Generall, Bo 3879 Feb 14, 1967. sf 13. 
*lrCompkal? Smash the F~udul, Cvpifvlist and Rrws~on~si Legal System, Survey 

of China Mainland Magazmea ISCMMl (Hang Kong U S  Consvlafe General), No 625, 
Sept 3. 1968 sf 23 

lL'ld at 24, 25 
at 27 The pmuman for judicial independence in Art 78 ofthe 1951 Canst). 

tunon w88 amiffed from the hlsaists' 1975 Constitution 
l'"Id at 23. 24. The Maoists called far B strict class mterpretafmn of lax, "Law 18 

m e  of the weapons used to  curb the sabotage actmtles of the elad% onem~es, and LS 
strong m d a i 8  character The mastery of law by the prolet8nsf IS for the purpose of 
defending i t8  atate power Because of this, law must be commanded by the Party llke 
the BY". and can never be allowed ta daminate the Pany I d  at  28. 

2"Quoad ~n Leng, supra note 11. at 369 "'T Hale and K H a m  The Re-Emergence af the Procvratorml System I" the 
Peoples Republic af China, 20-27 (Library of Congress Far Eastern Lau Dwmon, 
19781 

"*Deci%ian ofthi Chinese Communist Pany Central Cammirtee onResoiute Suppofl 
for the Reroiurlonary Masses of the Left, Jan 23,  1967, Current Background No 852 
May 6. 1968, st 49 
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guidelines far PLA "support the left" activities 224 The PLA would 
take "iewlute measures of dictatorship against concluswely proven" 
rightists and counterrevolutionaries. Within the PLA, however, the 
struggle would be tempered: "Handling of contradictions among the 
people in the same way as dealing with the enemy 1s not permitted 'I 

Arrest of PLA members without orders was forbidden, as was corporal 
punishment. 

In this time of crisis, as was the case during the period when the 
PRC was established and consolidated, military control committees 
were created to exercise direct military administrative and legal con- 
trol throughout China. The 11 February 1967 proclamation announc- 
ing the establishment of the Peking Municipal Military Control Com- 
mittee stated that "criminal acts supported by iron-clad evidence shall 
be dealt with by the Military Control Committee according to law ''126 

Within a fortnight the Peking military control committee announced 
the banning of certain factions and the arrest of their leaders.22e On 
16 February 1968, Vice-Premier Hsieh Fu-chih introduced a five-man 
military control committee for the Supreme Court and announced 
"The Center has decided to impose military control on all organs of 
dictatorship."22' Similar supervisory "three-way alliances'' of revo- 
lutionary cadres and the masses, led by PLA members, were also to 
be imposed on the Supreme People's Procuratorate and "practically 
all government organs and agencies " Military control over Kung- 
chien-fa was subsequently established throughout most of China The 
PLA was authorized to dispatch "Central Support-the-Left Units" to 
"take up posts in every military region and provincial military district 
to carry out the task of supporting the left."228 The PLA was granted 
authority to "pursue and arrest" opponents and "charge them and 
punish them according to law."z29 
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Virtually all state institutions were placed under the direct control 
ofthe CCP. The 1973 Party Constitution proclaimed that State organs, 
the PLA and militia, labor unions, and social organizations "must all 
accept the centralized leadership of the Party 1'230 This situation of 
dmct Party control was reflected in the new state constitution adopted 
by the Maoists in 1976. Calling the CCP "the core of leadership of 
the whole Chinese people," the new constitution declared that the 
PLA and militia were "led by the Communist Pany  of China" and 
that "theCharman oftheCentralCommitteeoftheCommumst Party 
of China commands the country's armed 

While the  court.^ were not formally abolished during the Cultural 
Revolution, they functioned only sparingly. More often, serious cases 
were handled by mass trials, "revolutionary Committees," or organs 
of the military control ~o rnmi t t ees .2~~  

Despite the exigencies of an obviously chaotic situation, some in- 
ternal checks apparently were initially maintained within the legal 
system, even though much of i t  had come under military control. 
Honan radio announced in May 1968 that death aentencw pronounced 
by the Chengchou City Military Control Committee had been re- 
viewed and approved by the Supreme People's Some sub- 
sequent  case^, however, apparently were not reviewed. In March 1970 
the Kunmin Municipality Military Control Committee in Kunmin 
Province announced a number of sentences, including fifteen death 
sentences, which "were executed immediately," evidently with no 
appeal or review all0wed.2~~ 

The complete triumph of the societal model of justice during the 
Cultural Revolution period 1s demonstrated in three representative 
court decisions ofvarious military control In B January 
1971 decision of a county military control committee in Yunnan Prov- 

la'Chiu. Tho Judierai System L'nder the N e r  PRC Constitution, in Lindsay, supm 
note 231. at 89 n 87 

"'Has, Tho Tenth Party Congress and the Fulum Deuelapmmi oiLao ~n Chino, ID 
House Camm on Foreign AN*~aas. Oil and Asun Rii.ola, Smo.Sai.id Canf la f4apon 
and the Ob! Crlsie, Hearings befare Subcamm on Aamn and Pacific ANara. 93d Cang , 
1st & 2d Sees 379, 404 11973.74) 

""A number of military control committee sentencing document- are analyzed in 
C h w  Cnmmal Punishment tn Mainland China A Study of Same Yunnan Province 
Documents, 68 J of Crim L & Cnm~nology 374 (19771. and m Edwards. Reflectma 
on Clime andPuniehmenl tn China. With Appended S~nham~Doeummta,  16 Calum 
J Transnaf'l L 45 I19771 
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ince,za6 four local defendants were sentenced an "Amencan Impen- 
ahst spy" and an "American and Chiang ~ p y "  were each sentenced 
to twenty years' imprisonment; one "caunterrevolutionary" of "land- 
lord family background" was sentenced to ten years, "in accordance 
with the party policy af'deahng leniently with those who confess and 
severely with those who resiat' "; and a "current counterrevolution. 
ary" of ''landlord family background who, "although she was criti. 
cized and educated by the masse8 several times, . still refused to 
repent and reform herself," was sentenced "to be placed under control 
for five years"23' The tribunal utilized the sentencing notice 8 8  an 
opportunity to educate the masses: 

We severely warn a handful of class enemies: you have al- 
ready fallen into the vast expanses of the ocean of people's 
war. Your only way aut i8 to turn yourselves in and confess 
your crime. If you put up a stubborn resistance, you w ~ l l  
definitely be subjected to severe punishment by the iron fist 
of the dicta,orship of the proletariat.z36 

Twentytwo criminals were sentenced by the military control com- 
mittee of Szu-Maa region, Yunnan Province, an February 11, 1972.239 
Among the offenses punished were killing, burglary, and "undermin- 
Ing a military marriage."24o Three "bandit Chiang spies" and two 
killers were sentenced by the mditary control committee of Meng- 
lien county in Yunnan Province on 8 August 1972 Three received 
twenty-year prison terns,  while two received "lenient" sentences of 
five and fifteen years based on them eonfess10ns.~" 

None of the three military control committee decisions cite any 

Notice. Jan 26, 1971: 
l"Canrrol. the lowelt c ~ m i n a l  penslfy imposed by the counb. II a form ofsvperviaed 

labar where the ofiender mmainb in society under surveillance Sei the l i ~ f l n g  of 
~nformal, admmielralwe, and criminal penalties ~n Amnesty Internanonal. supra note 
, v i  ", il .,",ll""l,"" 

"IFLA MCC Nolice, Jan 2 6 ,  1971. supro note 236, a t  394 
g'sKatice a i  the CPLA Yditar). Control Committee a i  the Public Seeuntv Organ8 of 

the Snu-Mao Regia" a i  Yunnan Province, Feb 11 1972, in Edwards ~ u p m  note 231, 
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legal authority under which they operated, nor any laws or statutes 
applied to determine the vanom sentences, other than the phrases 
"according to law" and "in accordance with party policy." Nor 16 any 
mention made of any defense of the accused. "Lenient treatment" was 
often given to those who confessed, and more severe treatment wm 
threatened for "those who resist." These policies would discourage an 
accused from attempting B defense or challenging any evidence pre- 
sented by the authorities. 

The formal military legal system was not spared by the Maoists' 
attacks on Kmg-chien.fa. The system of military courts and procur. 
acies was "dismantled" dunng the Cultural Revolution, and would 
not be officially revived until October 1978?42 The administration of 
military justice was left to party organs. All disciplinary actions (as 
well as important questions of any were required to be d m  
cussed in  and approved by the unit Party committees before being 
carried out by the commanders or political commissars?" M~o'B name 
and doctrines were widely incorporated into new editions of the mil- 
itary disciplinary and administrative r e g u l a t i ~ n s . ~ ' ~  Mads doctrine 
of the class nature of justice was embodied in Article 3 of the 1975 
discipline regulations, in  which leaders were admomshed to apply 
Mao's doctrine of c~ntradict ions~ '~ to disciplinary cases: 

Strictly dietinwish and correctly handle contradictions of 
two different natlves and conscientiously grasp policies. As 
to mmtakes in  the nature of contradictions among the people, 
the guidelines of unite-criticize-unite, learn from past mm- 
takes to avoid future ones, and cure the illness to save the 
patient should be resolutely upheld. As to contradictions be- 
tween ourselves and the enemy or criminal elements who 
violate criminal law, disposition should be made according 
to law with reference to specifics of the case. 

According to Mads doctrine, even in the most serious cases (such as 
counterrevolution), offenders were to be more leniently treated If they 

"'New China N e w  Agency, aupm note 194 sf E21 
'ePeople's Liberation Army Code oilnterlor Mana%emenf. Nav 25, 1876, art 3 

Iheremsfter PLA Infernal Admmmstratmn Regulatmnl, tmnslahd &n Iasues h Studies. 
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were members of favored classes such as the army or other govern- 
ment offices. Capital punishment was not to be employed for these 
offenders "not because they have done nothing to deserve death, but 
because killing them would bring no advantage, whereas sparing 
their lives would 1'247 

The PLA's supervision over Kug-chzn-fa gradually receded until 
"normalcy" was again restored in 1973. The extensive involvement 
of the PLA in the Chinese admimstrative and legal structure during 
the Cultural Revolution m g h t  seem, on its face, to be a violation of 
Mads oft-quoted dictum that "the Party commands the gun and the 
gun must never be allowed to command the Party.''248 Closer eaam- 
ination, however, reveals that this was not a putsch carried out by 
those espousing "the strictly military viewpoint," but rather B mo- 
bilization of a political a m y ,  under the firm control of Mads pany  
function, in furtherance of political goals. Premier Chou En-la1 sought 
to refute a civilian versus military analysis ofthe Cultural Revolution 
by explaining to American journalist Edgar Snow that "we are all 
connected with the army, and the army connects all of ~ 8 . ' ' ~ ~ ~  

V. MILITARY LAW IN POST-MA0 CHINA 
A. INTRODUCTION 

Since the death of Mao Tse-tung in September 1976 and the sub- 
sequent ouster of the "Gang of China has entered a new era 
of reform and limited liberalization. One of the moat notable devel. 
opments has been the commitment of the more pragmatic post-Mao 
leadership, led by Deng Xiaoping, to a stable legal order and a re- 
gularized system of justice. The new leadership has recognized the 
need for strengthened legal institutions to guard against such arbi- 
trary abuses as occurred during Mads Cultural Revolution (the blame 
for which has subsequently been shifted to "renegades"): ''Having had 
enough of a decade of turmoil caused by Lin Biaa and the Gang of 

14sSee supm note 75 and accompanying text 
a4eThe Ner Ripubhc, May 22. 1979. at  9, quoted ~n Chinese L & G d t ,  Water 

1970.71, at  271. 
l"Leadmg Msaiite led by Mads r i d a r  J m g  Qing See g m r d f y  S y m p ~ s i u r n  The 

Triol of the '%an# a/Foui''and 115 Impfieation zn Chinn tJ Hsiung ed U Md Sch L 
Occasional Papers Reprints Series ~n Contemporary Auan Studlea No 3-1981 (400 
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Four, the people want law and order more than anything else. De- 
mocratization and legalization which the Chinese people have been 
yearning for are now gradually becoming a reality."z61 

In reaponse to the lawlessness of the Cultural Revolution, China 
has made considerable progress in restoring the respectability of the 
jural model of law, in stressing mle by law over rule by man, and in 
providing a degree of regularization and normalizatm to its restored 
legal system. 

In March 1978, a new State constitution was adopted that mitigated 
some of the more radical features of the 1915 The new 
constitution revived the rights of the accused to a defense and to an 
open trial.253 The procuracy was also 

In October 1978, Minister of Public Security Zhao Cangbi delivered 
a speech an strengthening the legal system in which he called for the 
enactment of a criminal code, a civil code, and numerous environ. 
mental and economic laws?JJ That minister Zhao was speaking with 
authority was evident from the December 1978 declaration of the 
CCP Central Committee: 

In order t o  safeguard people's democracy, it is imperative to 
strengthen the socialist legal system 80 that democracy is 
systemized and written into law in such a way as to insure 
the stability, continuity and full authority of this democratic 
system and these laws. There must be laws for people to 
follow, these laws must be observed, their enforcement must 
be strict and lawbreakers must be dealt with. From now on 
leg~slative work should have an unportant place on the agenda 
of the National People's Congress and its Standing Cam- 
mittee. Procuratorial and judicial organizations must main- 
tain their lndependenee as is appropriate; they must faith. 
fully abide by the laws, d e s  and regulations, ewe the people's 
interests, keep to the facts; guarantee the equality of all 

mb'Fubiicuing ih .New Laws, Be1jlng ROYIPW. July 20 1979 at 4 
""Constitution of the People's Republx af China. Msr.'S. 19i8. ~n Documents of the 

Wraf Session oflhe Fmh Natmal People's Congress a i l h e  People's Rspubllc afChma 
126-72 (1978) Ihereinaiter Constltutlon 11978)l One a i  the Maom features remamng 
ID the 1978 Constitution was the retentmn of the CCPCC Chrvman as commander of 
thePLAlart  191. addedualaclfIredsdufyrasvppart thePanylar t .  56). Seegenerally 
Cohen, dupm note 188, for a emparatwe analyaa of the 1954, 1975, and 197s Con- 
dtltutmns 
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people before the people's laws and deny anyone the privilege 
of being above the 

The Party's call wae answered by the Fifth National People's Con- 
gress. Numerous codes and laws were enacted beginning in 1979, to 
include the Criminal Law,%&' the Criminal Procedure Law,2s8 and 
organic laws for the People's CourtszKs and the People's Pracurato- 
rateszso Under the new organic lawe, the restored legal system re- 
viewed many of the verdicts decided during the Cultural Revolution: 
between 1977 and mid-1960 more than 2,600,000 "uqust verdict8" 
were reversed.261 

The renewed ascendancy of the jural model of law reached new 
heights with the enactment of China's latest Constitution in Decem- 
ber 1962.282 An attempt to institutionalize the rule oflaw LS apparent 
in Article 5 ,  which proclaims that  "(a)ll State organs, the armed forces. 
all political parties and public organmations and all enterprises and 
undertakings must abide by the Constitution and the law" Far the 
first time, legal restrictions m e  placed upon the Communist Parry. 
The direct command of the PLA is removed from the CCPCC, at  least 
formally, and vested in the newly established State Central Milltar). 
Commission (Article 93) 

The new Constitution proclaims that all citizens "are equal before 
the law" (Article 331. Unlike the 1954 version, the 1982 Constitution 
defines a "citizen" as anyone "holding the nationality of" the PRC. 
Disfavored classes need no longer be excluded from citizenship be- 
cause, according to the preamble, they "have been eliminated m our 
country" "However," it warns, "class struggle will continue to exist 
within certain limits for a long time to come." The new Constitution 
does not continue the 1978 Constitution's citizens' duty to support 

'siCommunique af the Th i rd  Piemi) Session of the 11th Central Committee o/ fhr 
Cammunirf Party of China, Peking Revier.  Dec 29 1978. at  14 

"'The Cnmmal Law olthe People's Republie a i  China July 1 1979. Lmns ia ld  &rj  

73 J Crim L & Criminology 138 ,19821 [hereinakr C ~ m i n a l  Lau 
2"The Criminal Procedure Law a i  the People's Republie of China. Jul) 1, 1979, 

lmnsivdd ~n 73 J Crim L & Criminalagy 171 (1982) [hereinalter Cnminal Procedure 
Law1 

*#'The Law on the Organmatian of ths People's Courti 01 the Peaple'r Fapublic a i  
Chlna tianslated ~n The Criminal Procedure Code of the PRC and Related Dacumenfb 
84 'C Kim ed 19851 

'ioThs Law on the Organiratian of the People's Proeuratarates o i  the People's Re- 
public of China. irondoled an Kim ~ u p m  note 269, sf 96 

-'IS Lena & H C h m  Criminal Justice ~n Post-Man China 40 119851 
'61Const~tutmn of the People'! Republie oiChma. Dec 4, 1962. Lronalaled I R  B e u q  

Review. Dec 27.  1962. at 10.29 [hereinafter Constitution (1982)l See ~ e n r m l b  Chrv 
The 1982 Chmesr Constitution and  the Ruir O/LOLI,  11 Rer Sociallit L 143 ,1986, 
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the leadership ofthe CCP.*63 Nevertheless, CCP control is confumed 
by the continued adherence to the "Four Basic Principles" delineated 
by Deng Xiaoping in March 1979 as the basis ofChina's new "socialist 
legality":a64 (1) the leadership of the CCP; (21 the guidance of M m -  
ism-Lemnism.Mao Tse-tung thought; (31 adherence to the people's 
democratic dictatorship h e .  the dictatorship of the proletariat); and 
(41 following the socialist road?B5 Under the tutelage of these prim 
ciples, China's socialist legal system continues to amount ta the policy 
of the CCP transformed and solidified into legal f o m ,  although its 
operation IS generally more reasonable and predictable than in  the 
past. 

The restoration of the formal military legal system began on 20 
October 1978 with the announcement that, "in accordance with the 
PRC Constitution," the PLA military courts were officially 
The restoration was hailed as "an important organizational meamre 
for strengthening our army's legal system and is of tremendous sig- 
nificance for grasping the key link in  running the army well and 
fulfilling the general task for the new period." As p a n  of the general 
national campaign for strengthening the legal ~ys t em,  the military 
political and legal organs would be "reviving and perfecting legal 
procedures in order to effectively protect socialist democracy and the 
leatimate rights and interests of cadres and fighters throughout the 
army, and to deal blows to sabotage activities of class enemies and 
criminals." Lin Biao and the Gang of Four were assigned the blame 
for having "disintegrated" the military's Kung-ehrenfa during the 
Cultural Revolution, which had "gravely undermined the legal sya- 
tem of our army." The new military legal system would, it was prom- 
,sed, reinvestigate cases decided during the Cultural Revolution in 
order to quickly reverse injustices."28' The restoration of military 
judicial organs at  local levels,2B8 a8 well as representative military 
court cases:6B were 80011 publicly announced. 

The military procuracy officially resumed operations on 25 January 
1979.2'O A conference of chief military procurators from various PLA 

""Sea ~upra note 252. 
'-S Leng & H Chiu, supra note 261, at 63 
"6Conmtution 11982). supra note 262. at 11. Preamble 
'-New Chine New Agency. supm note 194. at E21-22 
m 7 r i  ". P O 0  
.I O L  11" 

"'ShsnEhai Citv Service. Shonrhoi Y h t a n  Court8 Restored Feb 25 1980 Liana- 
l d s d  ~n F&gn Bnsdcast lnfom\tion S e n &  Feb 29. 1980, at 04 

'"Peking Domestrc Service. O p n  PLA Military Court Sentences Army Cadres, Dec 
7, 1978, fianeiahd 2" Foreign Broadcast lnfamatlon Serrice, Dec 8. 1978, at  E22-28 

"'Be~jm8 Domestic Service, PLA Mdilary Piocumtoml Rsafab l iahd  Holds A i s l  
Conference. Mar 20, 1979. fmnsiald I" Foreign Broadcast Informatmn Serviee, Mar 
21.1979. at  L20-21 
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units met from 26 February to 2 March 1979 for training and study 
of relevant procuratorial documents, to include the newlyissued state 
arrest and detention act 27' H u m  Yukun, deputy director of the PLA 
General Political Department, admonished the conferees to "become 
dauntless prosecutors who have no fear of dying in the course of their 
duties."z7z 

One of the greatest difficulties to be overcome in the restoration of 
the legal system w a  a entical shortage of trained lawyers and legal 
workers The president of the Supreme People's Court announced a t  
the National Conference of Presidents of Higher People's Courts and 
Military Tnbunals in July 1979 that all legal workers above the level 
of assistant judge would be required to complete a training course 
within three years 27s 

Besides those trained for military legal work, thousands of PLA 
personnel were subsequently trained and transferred to civilian legal 
positions. This enabled the rapidly-expanding system to be staffed 
with reliable personnel of "good idealogy and working 

Two-month cour~es soon began at natmnal and local levels to train 
civilian and army political and judicial workers for the campaign to 
publicize the new legal system and its relation to "democracy and the 
four m~derniaations."~'~ Political and legal cadres from local PLA 

"lid For text of the Arrest and Detention Act o i  the PRC. Feb 23 1979. see S 
Leng B H Chm, supra note 261. at 187. doc 3 

"%eqmg Domestic Senire. supra note 270, at L21 That m~l l f a ry  pmuralora and 
other legal uorkeri continue ta require encouragement to carry out their dutiea despite 
cornuptian and arbman. a up en ore 19 ewdent from an article concerning military law 
enforcement dunngthe Wesfern Hen Dynasty, published I" GuongmingRiboa on Nov 
7 1984 at 3 Apparently B parable to be applied currentl), the article pmlsei the 
anc~enl meanupnble military Isw executioner Hu Jian for eniorcing the Ian atnctly. 
slenly,  andcalmly,"rithavrdeierringro the high andmighty"HuBIecuted a corrupt 
Imperial inapeetor under military law although tha m p e ~ t o r  was B civilian The 
Emperor excued this by decreeing that. 8% the vrdatians o i  the la* occurred ~n an 
army camp, mAtary law was applicable The moral of the parable appears LO he ~n 
Hu's Rnften memmsl  tc the throne "It IS asid that millfar) Ian 11 indiipenbible ~n 
the Arm) because i t  aims at  building the power and prestige af the Army 80 that all 
Arm> officers and fighters may be m awe of ~ t ,  and that punishment aifhase evildoers 
who have undermined the .4rmy w i l l  impme the Army " Liao ZB Hr Jian Enjorcrd 
the Lou WLihoul Deferring la the High and .Mwhly-A Shri a/ Law Enjomsmenf zn 
Ancien8 Times. Lianalated jn Foreign Broadcast hiormatian Service, Nav 15. 1984, at  
K9-11 

2'iXmhua News Agency. Pieatdents i fPeople'8 Courts. .Mzh<an Tnbunals .Meet, Aug 
2,1979 brmsldsd an F'oreign Broadcast Marmatian Service, Aug 2,1979. at LIZ-13 

s"Natmnaljudicial training clsseei for mhlary  officere tranaferred loludlclal work. 
Low Annum1 Repan ofChina 19823, at 210.211 (HOW Kang Klngsway 19821 

"'Xmhua News Agenc) Cadres Being Trained Throughout Chmo LoPubiiciie Arm 
Laiis. ~ u g  2,1979. tmnsloird an Fore~gn Brasdcsat lniormation Service Aug 2.1979. 
st L13 
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and to guarantee the smooth progress of the socialist revo 
lution and socialist construction. 

The people's courts devote all their activities to educating 
citizens ta be loyal to their socialist motherland and to vol- 
untanly observe the Constitution and laws 

The military procuracies are also authorized by the Constitution,2'' 
and organized under the Organic Law of the People's Procurato- 
rates.z8s For the functional and organizational details of the military 
courts and procuratorates, the organic laws refer to separate enaet- 
mentB to be prescribed by the Standing Committee of the National 
People's C0ngress.2~' These laws are classified under Chlna's broad 
state and military secrets regulations, and have not been p~blmhed.*~'  
Nevertheless, considerable infomatian concerning the argamzatian 
and functions of the militaryjustice organs e m  be found in available 
sources. 

The Supreme People's Court is the highest organ in the military 
legal system As of 1985, no separate military division had been es. 
tablished alongside the court's general divisions (two criminal, one 
eivil,ane economic). The taskofreviewing military cases was assigned 
to sections within the criminal divisions.28b 

The Militruy Court of the People's Liberation Army is the highest 
military court below the Supreme Court, corresponding to the higher 
people's courts established for provinces, autonomous regions, and 
special municipalities. Tian J i a  was named preadent of the court ~n 
1982.287 The Military Procuratorate of the PLA, under Chlef Procur- 
ator Yu Kefa, is the highest military procuratorial organ below the 
Supreme People's Procuratorate.285 Military courts and procuracies 

People'~Raeuraforatea, auph note 260, art 2 

*MEach'of the two criminal &umans 18 composed of three secllons, each BeCtlDn 
correapondb to two admmmstrafwe m p n b  that ensted before the Cultural Revolution 
Each division thus Includes a seetion for Waf  and southwest Chma, B seetlon far north 

=%,en dupm note 2, st 182 

mdnn;hea~;;;yd ;;; ~ ~ ~ ~ ~ ~ ~ f ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ w ~ ~ ~ ~ ~ t ~ ~ l  ;;;;;u;$tz 

>27 st 121 
#;,Law A n n u l  Report of China. supra note 271, st 50, 51 
-"Id at 48 49 The power fo appoint or remow the President of tha Mllltam Cault 

or the C h d  Rmvrator of the Militam Pramratoram IS vested ~n the Standing Corn. 
mtme of the Xstmnal Peoples Congress. at  the ruggeation of the Resident of the 
Suprsms People's Coun or the Raeurafor-General of the Supreme Peoples Proeura- 
fo~ste, respectively Canstituhon (19821, art 67Llll. (121 
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exist a t  the military region level, a t  the armed service level (army, 
navy, air force), a t  the general department level (unified staff, political 
and logietical departments supporting all branches of the PLA), and 
in  each large unit, reportedly down to regimental The 
military judges are named by the Ministry of Defense,lno and the 
military courts are directly responsible to the Ministry of Defense, 
although they are also under the supervision of the Supreme People's 
Court.ze' As an integral part ofthe state judicial system, the military 
courts employ the same procedural rules as the civilian courts.z92 

2.  Sources of law. 

A considerable body of law has now been developed far application 
to the case of the PLA soldier who violates law or discipline. In major 
cases involving serious crimes or grave breaches of discipline, the 
soldier may undergo judicial punishment under the provisions of the 
Criminal Law, a supplementary militari criminal law, or other state 
laws. For cases of lesser gravity, commanders, commmars, and party 
committees will collectively administer nonjudicial punishment un- 
der the PLA Discipline Regulations. 

a. The Crrrn~nol Law 
The main purpose of the Chinese criminal justice system is to pro- 

tect, first of all, the socialist order, and next, the personal rights of 
citizens. The Criminal Lawzgs fulfills this purpose by using "criminal 
punishments t o  struggle against all counterrevolutionary end other 
criminal conduct" to: (1) defend the system of the dictatorship of the 
proletariat, (21 protect socialist property ofthe whole people and prop- 
erty collectively owned by the laboring masses, (31 protect citizens' 
lawful privately-owned property, (41 protect citizens' rights of the 
person, democratic rights, and other rights, ( 5 )  maintain social order, 
order in production, order in work, order in  education and research, 
and order in the lives of the masses of people, and (61 safeguard the 
smooth progress of the socialist revolution and the work of socialist 
c~nstruct ion.~" 

Crime is defined BB any act that endangers the state, the socialist 
system, or society, and that is punishable by the Criminal Law. Eight 

" s T s ~ ~ n ,  s w p m  note 2, st 182 

'"Id art 2 

55 



MILITARY LAW REVIEW [Vol 119 

categanes of crimes and their penalties are listed in the Special Pan. 
These offenses are: (1) crimes of counterrevolution. (2) crimes of en. 
dangenng public security, (3) crimes of undermining the socialist 
order, (4) crimes of infringmg upon the rights of the person and the 
demacratic nghts of citizens, ( 5 )  crimes of property wolation, (6) cnmes 
of disrupting the administrative order of society, (7) crimes of dis- 
Nptlng marriage and the family, and (8) dereliction of 

The types of principal punishments applicable are: i l l  control (a type 
of supervised labor with the offender remaining in society), which 
may range from three months to two years; (21 criminal detention 
(which may include compensation and one or two days' leave per 
month), which may range from fifteen days to SIX months; (31 fixed 
term imprisonment for SIX months to fifteen years (in prison or at 
"reform through labor" institutions for those physically able to labar); 
(4) life imprisonment; (5) the death penalty (including the traditional 
death penalty with suspension of execution for two years). executed 
by ahootmg. 

To these are added supplementary penalties of fines. deprivation of 
political nghts, and confixation of property?e6 

The Cnminal Law does not apply retroactively, as did the 1951 
counterrevolutionary statute. Acts cammltted before the Implemen- 
tation of the Criminal Law are governed by the laws, decrees, and 
policies applicable a t  the time ofthe offense.28' While the presumption 
of innocence is still not adopted in Chinese law, provisions of the 
criminal procedure code afford Some protections by requiring all evi. 
dence to be ~ e r i f i e d , 2 ~ ~  by prohibiting illegal means of gathering evi- 
dence such as torture, threat, or enti~ement,2 '~ and by prohibiting 
convictions based solely on the defendant's ~onfession.~"" The Cnm- 
inal Law continues the traditional practices of rewarding voluntary 
surrender:01 and, with certain restrictions, the application of anal- 
O g y . S " 2  

-'Old pt 2,  chs 1.8. ani  90-192 
"lid. pf. 1. ch 3,  and 27.56. 
' B T i d  art 9 
'soCnmmal Procedure Lar .  dupra note 258 art 31  
'-Id art 32. 
'"Id art 36 
'"~Cnmmal Law a* 63 
aY'id art 59 "A enme that 18 not expressly provided for in the Special Prorieiona 

afrhmLawmay bedetenninDdandpuni.hed byreference torhemostclasell.snalogovi 
srtlcle af the sped R o v ~ e m s  of thls Law, but the matter must be submitted 0 the 
supreme Peopl.'r courr far approval" 
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b. The Milztary C i r n ~ n e l  Law. 
Until 1982, the PLA had never operated under a unified criminal 

code governing military crimes.303 Such a code was needed, according 
to the PLA General Political Department, to: (1) strengthen the army 
legal system, (2) correctly punish servicemen for their criminal af- 
fenses against their duties, (3) educate the iarge numbers of eom. 
manders and fighters in strictly abiding by the atate's laws and han- 
estly executing then duties, and (4) consolidate and enhance the army's 
combat e f f ec t~eness .~~ '  

On 10 June 1981, the NPC Standing Committee adopted B military 
criminal law, the PRC Provisional Regulations On Punishing Ser. 
vicemen Who Commit Offenses Against Their which was 
implemented 1 January 1982. As part of the CCP campaign to 
strengthen the legal system, and in  contrast with the usual treatment 
of military matters as state secrets, the law was announced and pub- 
lished in the press. The new military criminal law was adopted a8 "a 
supplement and Continuation of the Criminal Law" to cover crimes 
committed by senacemen that are not written intc the Cnminal Law.3os 
Crimes committed by servicemen that are not covered by the military 
criminal law "will be handled m accordance with the reiated articles 
of the Criminal Law."30' Violations of military discipline that are 
"not punishable by criminal penalty" are not covered by the lawso5 
Such disciplinary vialatione are subject to nonjudicial punishment 
under the PLA Discipline Regulatmn.308 Minor violations of the mil- 
itary criminal law may also be "dealt with in accordance with military 
discipline" (Article 2). 

The purpose of the military cnmmal law LS "to wage struggle by 
means of penalty against all crimes against servicemen's duties and 
the state's military Interests, to ensure victory in war and smooth 
progress LD the army's m~demizat ion."~ '~ Because semcemen's climes 
may catme "much greater harm" t o  the state, the law imposes ''severer 
punishment for servicemen than for civilians for similar crimes.'x31' 

"'Anhm Military Court dupm note 167, at 02. 
"O'Xmhua News Agency, E~plonolion ofRe&dlona. June 10, 1881 imnaland cn 

Foreign Braadcast Information Service, June 12, 1981. e t  K4. 
b"aSer infra app A Chinese text m 12 State Council Bulletin 11981). fmnslalion ~n 

Foreipn Broadcast Information Service, June 12. 1961. at  K1 [hereinafter Military 
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T h e  v a r i o u s  m i l i t a r y  offenses a n d  t h e i r  m i n i m u m  a n d  m a x i m u m  
p e n a l t i e s  e s t a b l i s h e d  b y  t h e  law are s u m m a r i z e d  in t h e  fallowing 
table:  

T A B L E  OF M I L I T A R Y  C R I M E S  A N D  P U N I S H M E M S '  

(Authorzed hy the Pravisional Reglllations of the PRC on Punishing 
Servicemen Who Commit Offenses Ageinst  Their Duties.  adopted 

6 June 1981. effective 1 January 1982) 

A. GEWERAL OFFENSES 

c The PLA Disciplme Regulation 

Nmjudmal punishment 1s administered in accordance w i t h  the 
prov i s ions  of t h e  P L A  Disc ip l ine  R e g u l a t i o n  p r o m u l g a t e d  in 1984.3'' 
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B. COIWBAT 0FFE.VSES 

The regulation reflects the accumulated experience snd philosophy 
of the Chinese Communist military legal system. The role of military 
law in fulfilling two paramount policy goals 18 clearly outlmed: first, 
that military law reinforces the political nature of the PLA and rec- 
ognizes the leading role of the CCP. and second, that military law 
operates ta maintam discipline and efficiency of operation through a 
System of formal and administrative legal procedures. 

The regulation summarizes the basic purposes for military disci- 
pline in the PLA: (1) implementing the line, principles and policies 
of the Communist Party of China, and obeying the state's Constitu- 
tion, lawn and regulations; (2) implementing the various orders, mles 
and regulations of the A m y ;  (3) implementing orders, directives, and 
mstructmns of the higher level; (4) implementing the Three Main 
Rules of Discipline and the Eight Points for Attention 

The regulation establishes both rewards and punishments to re- 
ward outstanding performance, maintam discipline, and educate the 
troops. Rewards of commendation, medals of merit (of three classes), 
and personal or unit honorary title are conferred for such actions as 

"*PLA Discipline Replatian 119841, ~ u p m  note 312, art 2 
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outatanding duty periormanee, rescue and relief, and for "inventions 
and creations "3L4 

The purpose of punishment is to "learn from past mistakes to avoid 
future ones and to cure the illness t o  save the patien?' by reforming 
the violator's behavior In accordance with these principles, the 
regulation provides for a graduated system of disciplinary punish- 
ments tO be administered a t  various command levels, depending on 
the grade of the offender and the gravity of the offense: 

1 Warning; 

2. Serious warning; 

3.  Dement; 
4. Major demerit; 

6 .  Demotion from poaman (rank); 
6. Dismissal from office; 

I .  Dismissal from military Status 316 
The enumerated disciplinary violations for which these punishments 
are applied are' 

1 Violating the policy of the Party and the Constitution, 
laws and regulations of the state; 

2 .  Violating and disobeying orders, violating codes, r e p  
lations, institutions and systems; 

3.  Diaplaying a negative attitude in combat, cowardice in 
combat, failure to grasp combat opportunities; 

4. Acting individually without orders or coordination from 
superiors and thereby hindering coordinated operations; 
6, Damaging or losing public property, weapons, or equip- 

ment, or causing incidents due to violations of institutions; 
6. Revelation of state and military Becrets: 
7 .  Failure to perform duties, delaying work; 
8. Absence without leave, or failure to return from leave 

on time, 

%"Id eh 2. PLA Dibcipline Regulation 11575) ?d 6 The three cla~dee of medals of 
Handbook of the Chinese People's Liberatian .Army 53 1U S ment axe illustrated 

Defense Intelligence Agency 1984) 
"L'PLA Diiieipllne Regulation (15841, aupm note 312, art 20 
"*Id an 21 
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9. Threatening superiors or others with weapons; 
10. Fighting, or diaurbing the public order: 

11. Obscene or indecent conduct, dissolute behavior; 

12. Theft of public or private property; 
13 Gambling, smuggling, speculation; 

14. Seeing a danger and not assisting; 

15. Counterblows and vengeance, framing others, making 
false accusations, or creating rumors; 

16. Unprincipled behavior, condoning wrongdoers and VLO- 

lations; 
17. Suppressing democracy and physically punishing sub- 
ordinates; 
18. Making falsities and fakes, and deceivmg superiors; 

19. Violating discipline in  other a spe~ t s .~"  

d. Other Regulations. 

Under the PLA Discipline Regulation, violation of other state and 
military laws and regulations may be punished a8 a disciplinary of. 
f e n ~ e . ~ ' ~  Two of these regulations with frequent application are the 
PLA Internal Administration Regulation and the PLA Regulation on 
Safeguardmg State and Military Secrets 

The Internal Administration Regulation3ls contains the general 
guidelines for the operation of the PLA. It outlines the duties and 
responsibilities of soldiers and company-level commanders, regulates 
military courtesies and uniform, and governs the daily management 
of soldiers, equipment, and materiel. 

The PLA Regulation on Safeguarding State and Military Secrets 
illustrates the acute sensitivity in China toward keeping "secrets," 
and implements the numerous state provisions for guarding secrets. 
The Constitution proclaims the citizen's duty to "keep state secrets'' 
(Article 53). In  1951, the PRC promulgated the "Provisional Regu- 
lations for the Preservation of State Secrets," the continuing validity 

".Id art. 22 
" " I d  art 22(1). (21 
""PLA Infernal Admmatratmn Regulatmn, supra note 243 This regulation WBB 

revlned ~n Sep 1984 and expanded fmm 71 ta 163 articles, but IS ab yet unavailable 
inEngiiah Chinesetexfm 1985 Yearbook onChi~isrCammunism9-22ta 9-43 (Taipei 
19813 
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of which was affirmed in 1980.320 The PLA issued its awn imple- 
menting regulations on State and military secrets m 1956.321 and 
again in 1978.322 The PLA regulations contain broad "rules for the 
safekeeping of secreta" 

1 Never discuss military Secrets you shouldn't discuss. 

2 Never ask questions about secreta you shouldn't know. 

3.  Never read secret documents you shouldn't read. 

4. Never mention a secret in personal correspondence 
6 ,  Never record secret information on anything other than 
secret information files. 

6 .  Sever discuss military secrets In places where such secreta 
should not be discussed 

7 .  Never take secret documents to public places or to the 
homes of relatives or friends 
8. Never discuss party, State or military Secrets in front of 
family members, including your own children 

9 Never use public telephones, clear language telegrams or 
ciwlian post offices for handling secret information 

Violations of state and military Secrets regulations are punishable 
as disciplinary as military crimes,32500runder the Cnm- 
lnal Law 126 

C. PROCESS 
The administration of mi l i t a ryp t i ce  within PLA units 1s a p n t  

Both are responsibility of the Commander and the Political Officer 

"'CPror~amal Regulations for the Preiervation afStafe Secreta, supm note 173 The 
regulations were reiiaued in April 1580 Fareigll Broadcast Informatran Service, Apr 
14 1980. at L7 

'*lChsng, supranate 211. at236 AdraRtaxt ofthe third amendment andsupplement 
of Lheae riabsfied regulatmnr ws i  circulated t o  pditieal cammiisarb ~n Feh 1961 and 
appears ~n id st 236-43 

*"A.eu China lCevr Agency, .Udhry Commiriian Isauss Docununtr on Secunh, 
Ma) 20, 1978 rmnaialsd I" Foreign Broadcast Information Service, Mag 22, 1578. st 
El 

i"Rerulatmn OD PLA Safemardin. of State and Milifan Seerefs. 1978 quoted tn 



19881 COMMUNIST CHINA 

responsible for the overail operation afthe unit, under the supervismn 
of higher level "leaders" (commanders and political commissars) and 
the unit Party committees.328 Under the Military Discipiine Rem- 
lation, both the commander and the political officer have authority 
to administer disciplinary punishment. A l l  disciplinary actions must 
be submitted to the unit's Party committee or branch for discussion 
and decision before being earned out by the leadership.32s 

I .  Nonjvdmal punrshrnent. 

The P L A  commander or political officer confronted with a violation 
of military discipline muat first decide whether the offending soldier 
should, under the circumstances, be given disciplinary punishment 
or the less severe informal punishment of "education and c r i t i c ~ s m . " ~ ~ ~  
This informal penalty may be carried out pri\,ately or in  the presence 
of the offender's fellow soldiers a t  a companylevel criticism meeting. 
presided over by the deputy commander or political officer. The of- 
fender 1s expected to confess his wrong, make an oral or written self- 
criticism, and promise to reform.s31 "Struggle," a harsher informal 
penalty widely used during the Cultural Revolution, entails denun. 
ciatian, intimidation, and at  times violence, before a large audi- 
ence New provisions in the 1984 Discipline Regulation appear to 
be directed toward Drohibition of "strueele" in the P L A :  direct and 

I_ 

indirect phyacal punishment, scolding, and insulting personal dig- 
nity are now prohibited.s83 

If the violation is deemed serious enough, disciplmary punishment 
may be imposed after investigation and evaluation. The fwts  and 
circumstances ofthe offense, as well as its effect upon the unit, must 
be considered. The violator's own statement, his past record and de. 
gree af recognition of the offense, and "the opinions of the maams'' 
must also be taken into The investigation is to be handled 
in a timely manner, and punishment should be administered within 
two m ~ n t h s . " ~  Approval for extension of this time limit is required 
from higher authorities. The accused has a right to a defense, but is 
cautioned against trying to hinder the proceedings.336 Should pun- 

"VLA Internal Administratian Regulatmn art 15 
'"PLA Discipline Regvlafian 119841 ens 4, 23, 24 
"'Id. art 22 
'"Handbook a i  the Chinese People's Liberatian Army. supm note 314, at 17, Am- 

'"Amnesty International. bupm note 175. at 57 
'IaPLA Discipline Regulation 11984) art 32 
"*id a n  29 
"'id art 30 
"'id art 36 

nesty International. supra note 175 sf 57 
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ishment be deemed appropnate, only one of the enumerated disci- 
plinary punishments may he imposed S" Punishments may be an- 
nounced face.ta-faee, before the troops, in meetings. or in writing, "in 
order to educate the violator and the troops ''336 If the wolator does 
not accept his pumshment, he may petition for appeal within ten 
days; execution of the puniahment 1s not suspended during the pe- 
tition period, however.33s Superiors must act an the appeal ~n a timely 
manner, generally within two If the appeal is held valid. 
the original punishment "should be ~orrected."~" 

Soldiers, as well as leaders, are entitled to bring accusations of 
disetplinary violations 341 Accusations may be submitted through 
channels, or bypassing channels. False awusatiom constitute sepa. 
rate violations of the Discipline Regu la t~on .~ '~  

The disciplinary penalties do not include confinement Temporary 
custody of up to 8even days may be imposed upon soldierr who man. 
if& signs of potential desertion, flight to avoid punishment, violence. 
or suicide 344 

The actual operation of nonjudicial punishment in the PLA disci. 
plinary system, and the dominant role played by Party organs, IS 
Illustrated in two representative cases 

Beginning in December 1980, leadem of an engineer and construe 
tion regiment in the Ruhan  Military Region were misappropriating 
state funds The Party committee of the region's logistics department 
conducted an investigation and brought the situation to the attention 
of the regiment's Party committee The regimental Party committee 
administereddisciplinary punishments ofsenous warning to both the 
regnment commander and to the regment.4 political commissar, which 
was reported in August 1981.34e 

In December 1983, some leading cadres of a division in the Beijing 
Military Region hnhed proctors and allowed cheating in admissions 

IS ner  to  the 1984 
the Cultural Revo- 

l"tl0" 
iabBeg~ng Domemc Serine, Hiibri PLA Group Diaciplrnrd for  Finance Violations 

Aug le ,  1981, translated ~n Fareign Broadcast Information Service Aug 21 1961, at  
P2 
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examinations. The offenses were investigated by the Military Region 
Party Committee, which administered disciplinary punishment. The 
division commander and political commissar both received serious 
warnings, and the deputy political commissar, who was directly re- 
sponsible, was dismissed from his position. The chief examiner and 
proctor who accepted the bribes received enticism-education and "dis- 
mplmary measures " Fifty-two students involved m the fraud had 
their names removed fmm enrollment lists. The Military Regmn Party 
Committee issued a notice concerning the cam for subordinate units 
to use ''as a mirror" to rectify "unhealthy tendencies of uaing the 
power of office for private purposes and fraud '' The notice was pub- 
licized in March 1984 346 

2.  Judicial punishment 

Serious violations of the military criminal law may be punished by 
the military courts Cases xwolwng minor violations of the military 
criminal law, "when not too much harm has been caused," might not 
be considered criminal offenses, but instead be dealt with "in aceord- 
ance with military d~se~pline."~" 

The functional responsibilities of the various components of the 
Chinese judicial system are outlined in the Criminal Procedure Law: 

The public security organs are responsible for investigation, 
detention, and preparatory examination in cnmmal cases. 
The people's procuraciea are responsible for approvmg arrest, 
conducting procuramrial control (includmg investigation) and 
initiating public prosecution. The people's courts are respon. 
sible for adjudication. N o  other organ, organization or indi 
vidual has the right to exercise these powers.348 

The pretrial proceedings entail (1) detention and arrest, and (2) 
investigation Arrest must be reponed to the procuracy within three 
days (seven day8 in special circumstances), for approval within an- 
other three days?*# If the arrest 18 approved, the suspect may be held 
pending investigation for up to two months (three months if approved 
by the procuracy of the next higher le~el) .~"Extortion of confessions 
by torture, as well as gathering of evidence by threat, enticement, or 

a*'Cnmmal Procedure Law art. 3 
'"Arrest & Detention Act of the PRC, supra note 271, art 8 
"°Cnmmal Procedure Laiv art 92 Actual practice stdl falls short ofthese mandated 

time standards See S Leng & H Chi". supm nore 261, at 89 
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deceit are forbidden.36' After the investigation is complete, the pro- 
curacy decides whether to mitiate a public prosecution before the 
court8. Prosecution 18 initiated by filing an indictment with a 

The jurisdiction of the military courts extends beyond active duty 
service members to include staff members and workers within the 
military e s t a b l ~ s h m e n t . ~ ~ ~  Chineseiurists have argued that th18 pro. 
vision cover8 offenders who are civilian employees in military tech- 
nical and academic capacities, since their familiarity and close con. 
nection w t h  the military would involve the natmnal r n d h r y  m t e r e ~ t . ~ ~ ~  
They further argue that c~vilians who are joint offenders with military 
personnel should be punished under the stricter provisions of the 
military criminal law for offenses covered by that lawas5 

The Constitutional ngh t  to defense (Artrele 1281, as implemented 
m the Criminal Procedure Law (Article 261, includes the nght to a 
defense lawyer. That right, however, apparently does not attach until 
"after the court has decided to open the court session and adludicate 
the case," thus precluding pretrial assistance.358 The following func- 
tions for defense lawyers were specified in the 1980-81 trial of the 
Gang of Four to protect the legitimate rights and interests of the 
defendants, to contribute to the correct handling of the trial in the 
Special Court; ta publicize socialist democracy and socialist legality; 
and to help persuade the defendants to acknowledge gwlt, obey the 
law. and accept reform 

The pnmary-level military court 1s a collegial panel composed of 
one judge and two "people's 8 8 s e s s o d '  Trials of first mstance m 
higher.level courts may be heard by a panel of from one to three 
judges and from two t o  four a s 9 e 8 ~ 0 r s . ~ ~ ~  The military judge is a 
serving officer who has undergone juridical training, and is appointed 
by the Ministry of Defense.3Se The as~esm-s are lay judges who are 
to represent the military masse8 and to participate in the conduct 

seiCnrnmal Procedure Law en 110 
"-Quoad m S Leng & H Chiu sup" note 261, a t  B5 
'"Cnmmal Procedure Lsw art 105. Tsien, supra note 2 at  182 
','Taien. supra note 2,  a i  182 
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and decision of the triai. They are selected from prepared lists, and 
are also to have received some legal trainmg.JBO 

The Criminal Procedure Law provides for three stages in the trial 
process: examination of evidence, deliberation, and While 
trials Ln China are generally open to the public (unless "state secrets 
or the private affairs of individuals" are involved), military trials are 
open only to a military public 381 After the opening formalities, the 
trial begins with questioning of the accused by the court members or, 
a t  the court's request, by the military procurator. After the panel has 
concluded its questioning, the victim and the defense may be allowed 
to put questions to the accused. Witnesses and material evidence are 
also examined. After the tribunal completes ita inquily, the military 
procurator and the victim may address the panel. The accused may 
then make a statement, following which the defense attorney may 
conduct the defense. The court may allow debate, a t  the close ofwhich 
the accused may make his final statement. The c o r n  then recesses 
to deliberate and render judgment, "based on the facts and evidence 
that  have been clarified and based on the relevant laws."383 The de- 
cision as to guilt or innocence, what crime waB committed, and what 
punishment is to be applied, IS announced publicly and posted in 
military areas!" Once a case reaches trial, having been investigated 
by both the security organs and the pracuracy, conviction LS virtually 
a certamnty.366 

Either the accused or the military procurator may appeal the de- 
cision of the court of first instance to the next higher level court, 
which must review the case and uphold, revise, or overturn the judg- 
ment.se6 Punishment may not be increased in cases appealed by de- 
fendants, but may be increased in cmes appealed by the prochator. 
The decision of the reviewing court is finai. Death sentences are  t o  
be reviewed by the Supreme People's Court, whether appealed or 
not.J67 Sentences to imprisonment are served m military prisons.368 
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Under the Criminal Procedure Law, criminal complaints and ac- 
cusations may be filed by citizens with the public security organs, the 
procuracy, or the courtsse9 The procedures for servicemen to follow 
in bringing criminal complainta directly to the attention of military 
courts were outlined by the editors of Zhongguo Faihi Bao (China 
Legal Journal) an 2 May 1986, in response to a letter from a PLA 
recruit in Henan p r o ~ i n c e . ~ ' ~  Private prosecutions may be commenced 
before military coum under the provisions of the Criminal Procedure 
Law, with the additional requirement that the unit Party committee 
assist in the investigation and production of evidence. If supported 
by sufficient evidence, the case may be transferred to the military 
procuracy for initiation of public prosecution. or It may be directly 
investigated and heard by the military court as a private prosecution 
If the evidence 18 Insufficient to support a criminal prosecution, the 
case may be referred to the compla~nant's unit Party committee for 
further investigation. If sufficient eiidence is developed, the umt Party 
committee may refer the case back to the court. Violations that do 
not constitute criminal offenses may be referred for possible discipli- 
nary action. The law requires that complainanta be informed of the 
potential legal responsibility incurred for falae 

The actual operation of the military legal system In post-Mao China 
1s difficult to BSSBSB The examination and analysis of the textual 
pravimans of statutes and regulations, and the drawing of conclus~ons 
as to them meamng and Importance, may produce a distorted image 
of their application in actual practice. Reports of actual cases and the 
procedures employed therein would be helpful, but are, unfortunately, 
rare. Those few that are publicized are generally done ao for political 
purposes, to illustrate a new mass campaign OT to deliver a warning. 
Nevertheless, they do illustrate the growing role of the military court 
system in maintaining stability and discipline within the PLA while 
responding to political and legal developments. 

A case tried before the Military Court of the Logistics Department 
of Chengu  Military Region was publicized in Jiefmgiun Bao (Lib. 
eration Army Daily) to coincide with the restoration of the military 
court system in December 1978.3'2 A supply depot deputy chief of 
staff and two subordinates were accused of taking bribes, embezzle- 
ment and theft. As the military procuracy had not yet been reatared, 

"'PCnmlnal Procedure L a a  srts 59. 126.128 
"'OTmnslated ~n Inside China Ysmland. Sav  1986, sf 28 
""Cnmmal Procedure Law. art 60 Filing false ac~u~srmni 18 B cnmlnsl offense 

under anide 138 of the Cnminal Law, and B diiriplinary offense under article 211151 
o f t h e  PLA Diicipline Regulation (1984r 

"lPskmg Domastir Senwe  sup" note 269, e t  E22-23 
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the case was investigated by a special Party study group. After con- 
siderable material evidence and the testimony of witnesses were pre. 
sented, the accused all admitted their guilt. The military court sen- 
tenced the three accused to prison terms ranging from six to ten years, 
and expelled them from both the Party and the army. 

D. LAW OF WAR 
China has long had its own customs and traditions concerning the 

conduct of warfare, derived from Its vast historical experience. West- 
ern principles of international humanitarian law developed eompar- 
atively recently, and these began to be assimilated in China only in 
the latter part ofthe nineteenth century. Since that time, China has 
been active in the formation of the multilateral agreements estab- 
lishing the international laws of armed conflict. 

Following her participation in the Hague Conferences of 1899 and 
1901, China ratified eleven of the Hague Conventions 373 The Re- 
public of China later ratified the 1925 Geneva Protocol prohibiting 
the use in war of asphyxiating and poisonous and the 1929 
Genevaconventionsonprisonersofwar, andthewoundedand 51~k.3'~ 
The ROC participated in the 1949 Geneva Diplomatic Conference that 
concluded the four Geneva Conventions now in general force but, 
although it signed these conventions, it has never ratified them?'B 

In 1947, during the civil war that ended with the establishment of 
the PRC, the CCP announced that i t  would not be bound by "any 
treaties which dlsgraee the country and strip away Its rights" con- 
cluded by the Nationalist government after 10 January 1946.377 This 
policy was modified somewhat in the PRC's first outline constitution, 
the Common Program, which proclaimed that the Communist gov- 
ernment would examine all treaties and agreement8 concluded by the 
Nationalist government, and would "recognize, abrogate, revise or 
re.negotiate them according to their respective can tent^."^'^ In ac. 
cordanee with this policy, the PRC announced on 13 July 1952 that  
i t  would "recogmze" the Nationalist government's accession to the 
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1926 Geneva gas protocol, and Its signature to the 1949 Geneva Con- 
v e n t ~ o n s . ~ ~ ~ T h e  PRC's formal ratification of the Geneva Conventions 
was deposited an 28 December 1956.380 

In recent years, the PRC has becamemoreactive in thedevelopment 
of the international laws of armed conflict. In 1981, the PRC ratified 
the United Nations Conventional Weapons C o n ~ e n t i o n . ~ ~ '  A PRC 
delegation participated in the first session (1974) of the Geneva Dip- 
lomatic Conference on Humanitarian Law (1974-77), which drafted 
two protocols additional to the 1949 Geneva Conventians,382 and the 
PRC became the first permanent member of the EN Security Council 
to ratify both protocols on 14 September 1983.383 

1. Protectton OfprLsoneis of i(,lr. 

Humanitarian pnnaples governing the treatment of prisoners of 
war (P.0.W 81 were recognized in China as early as the fourth century 
B C , when Sun Tzu wrote: "Treat the captives well, and care for 
them."s84 The Sung dynasty code of 963 A.D. prescribed death by 
beheading for a soldier who killed an enemy who had given up his 
arms during armed conflict or who had deserted and had come to 
surrender 

Mao Tse-tung, a careful student of Sun Tzu, strongly advocated B 

pragmatic approach to the treatment of P . 0  W s He considered hu- 
manitarian treatment of P 0.W.s to be B powerful propaganda tool 
and a potential source of strength to his nascent Red A m y  In 1929, 
he wrote, "Preferential treatment of captives iB an effective method 
of propagandizing to the enemy forces."3B6 Mea prescribed a five-part 
plan to both propagandize the enemy and strengthen his own forces 
by using captives "refrain from searching them for money and things", 
welcome captives warmly and do not insult them; give captives equal 

Chinas Recagnilbon of the Pratocd of June 1 7 ,  1925, Prahrbilrng Chrmiral 
and Bdogieal Waifore, On China's Recogn~lion a i  thp 1949 Geneoa Can~entions. Pea- 
ples China, AYE l 1962, at 33 

"'OPeaple's Republic of China Ratification of 1949 Genera Conventmns, Dec 28 
1966. 260 U S T  S 442 

zdLPeoplr's Repubhe of China Ratihestion of 1981 United Nations Canrentianal 
aeapona Con\ennon. 1982 C h m r e  Yearbook of Infernatma1 La* IChinese Inrer- 
natmna1 LSW Sacmy)  491 

se20ificml Record. of the D ~ p l a m s f ~ c  Conference on the Reaffirmation and Devel- 
opment of International Humanitarian Law Applicable in Armed CanRicrr 83 #Bern 
19781 

"I"PRC Acreision to h r o c o l i  237 Int'l Rev Red Cross 315 119631 
""Sun Tau, supm note 28, a t  76 Sun Tzu's disciple, Chang Yu, explained rhe prac- 

t i e d  basis far this humanitarian rule ".All the soldiers taken musf be eared far with 
magnanimity and sincerity 10 that they may be used by UQ ' I d  

")Catad hn 2 People's Chins and lnlernafianal Law ~upra note 373, at  1414 
"'Resolufmn. supra note 92, at 186 
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material treatment as the Red Army soldiers; propagandize captives, 
and allow those who do not wish to remain to leave, and give the 
captives medical attention and monetary allowances equal to those 
received by the Red Army.38' When returned captives spread their 
stories of good Red Army treatment among their fellow, often ill- 
treated conscripts, they would be more likely to defect and less likely 
to fight effectively. This policy of preferential treatment of captives 
was taught in the basic training of new recruits and incorporated as 
the eighth point of attention in the Red Army disciplinary rules: "Do 
not ill-treat captives ''s88 

After the intervention of the PLA in the Korean conflict in 1950, 
humanitarian treatment of P.0.W.s did not suit the dictates of mm. 
munist policy. United Nations troops taken prisoner by the PLA found 
that  their treatment depended on the extent to which they were will- 
ing to cooperate under the Chinese "lenient policy." This ill-named 
policy was based on the communist allegation that the conflict was 
one of American aggression and part of a capitalist conspiracy against 
peace: 

The Chinese claimed that  all United Nations prisoners tak- 
ing part in this unjust war were war cnmmals. and that if 
they were captured their captors had the right to kill them. 
But, the Chinese argument went on, the soldiers of the "ag. 
gressors" were, after all, ordinary working men who had been 
duped and misled by their reactionary rulers. Therefore pns. 
onem would not be summarily executed (hence the "le- 
niency") but would be given the opportunity to reach a state 
of remorse and repentance for their crimes.88* 

Having defined the Korean c o d i c t  as a capitalist war of aggression, 
the PRC held that the UN troops were "war enminals" deserving 
punishment, not protection. Under the "lenient policy," P . 0 . w . ' ~  were 
subjected to harshconditions and brutal treatment as they underwent 
" r e e d u ~ a t i o n . " ~ ~ ~  Over 5,000 Americans died because of Chinese and 
North Korean war atrocities, and more than a thousand surwvor8 
were victims of war 

36-ld 
"'See iupra text Bceompanymg notes 88 & 91 and note 92 
"'U K Ministry ofDefence. Tnafmenf of British Prisonera a f f a r  ~n Korea (19551, 

reprinted an H Lewe. Documents on Prlaanerr of War doc 134 at 651, 652 160 Naval 
War College Intemabonal Law Studies 1979) 

'eoSee generoily id and V S Department of Defense. P 0 W The Fight Continues 
Alter the Battle (19551, reprinted &n H Lene. 6upra note 389. doc 131, a t  643 

'elSenafe Comm on Government Operations, Korean War A ~ D C ~ ~ L I S ,  S Rep KO 
848, 83d Cons,  2d Seis 13-15 119541 Of 7,140 U S. P 0 1V.s m the Korean War, 2 701 
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On its side, the PRC accused the UN of illegal treatment and "bar- 
barous masaacrea" of Chinese prisoners of war.392 But s t  the end of 
the war, seventy-one percent of the Chinese P 0 W.s held by the UN 
Command refused repatriation to the PRC, electing instead to join 
the Nationalists on Taiwan 

Since the Korean War, and mnce formally ratifying the Geneva 
Conventions, the PRC's treatment of prisoners of war has gradually 
improved During the 1962 border conflict with India. the PRC cap- 
tured over 3.900 prisoners of war. India protested the failure of the 
PRC to grant access to the pnsaners by the International Committee 
of the Red Crass IICRC), or the Indian Red Cross Society. Further 
protests were lodged against the parading of 27 Indian officers in 
various Chinese cities, and against PRC attempts to indoctrinate 
Indian prisoners af war 3s4 Xevertheless. there were no allegations 
of the types of atrocities committed during the Korean conflict. 

During China's 1979 border conflict with Vietnam. both parties 
accepted the services ofthe International Committee ofthe Red Cross. 
and allowed it access to prisoners of war.3se By 22 June 1979, B re- 
patriation agreement concluded by the national Red Cross Societies 
of the two countries had been earned out, with 1,636 Vietnamese and 
238 Chinese P.0 IT 9 repatriated The Vietnamese had been treated 
well by their Chinese captors.3sr 
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2. Suppression ofgraue breeches ofthe Lau of War 

The Geneva Conventions obligate each contracting party to ''enact 
any legislation necessary to provide effective penal sanctions for per- 
mns committing, or ardeling to be committed, any ofthe grave breaches" 
of the C a n ~ e n t 1 o n s . ~ ~ ~  Grave breaches are defined as those involving 
any af the following acts, if committed against prisoners of war; ci- 
vilians; the wounded, sick, or shipwrecked; or others protected under 
the Conventions: willful killing; torture or inhuman treatment; corn. 
pelling a protected person to Serve in the forces of a hostile power; 
willfully depriving a protected person of rights of fair and regular 
t n a l  prescribed in the Conventions; unlawful deportation, transfer, 
or confinement af orotected civilians: and extensive destruction and 
apprapnatian of property, not justified by military necessity and car- 
ried out unlawfully and 

From the early civil war years, the Chinese Red Army's disciplinary 
code, the Three Rules of Discipline and Eight Points for Attention, 
included prohibitions against looting civilians, damaging civilian 
property and crops, and ill-treating captives in its disciplinary code.'00 
Although based on pragmatic and propaganda conaideratmns, and 
only selectively enforced (those branded class enemies, counterevo- 
lutiananes, or war criminals were not protected), they served as a 
basis for further legal development. The military criminal law en- 
acted in 1981 includes two articles that may be seen as providing a t  
least some of the legal sanctions against war crimes mandated by the 
Geneva Conventions. Article 20 punishes soldiers who plunder and 
harm "innocent resident8 in military operational areas" with prison 
sentences (up to life imprisonment) or death. Serious maltreatment 
of captives may be punished with up to three years' imprisonment. 
Presumably, soldiers who injure or kill prisoners of war may also be 
punished under the relevant anicles of the Criminal Law 

The Geneva Conventions impose a funher obligation to search aut 
and try those who have committed grave breaches of the laws of 

If the accused are prisoners of wer. however, the failure to 

"'Geneva Canvention far the Amelioration of the Conditions af the Wounded and 
Sick in AnnedFareei m the h e l d ,  l u g .  12,1949 [heremafier GWSl, art 49 .75U N T S 
31. Geneva Convention for the Amehoranon of the Condition of Wounded. Sick and 
Shipwrecked .Member% of Armed Farces at Sea, Aug 12, 1949 IhereinaRer GWS Seal, 
an 6 0 . 7 5  K N T S 85.  Geneva Convention Relative fa the Treatment of Prisoners of 
War. Aug 12. 1949 Iheremafier GPWI art 129, 75 D N T S 135 Geneva Convention 
Relative to thePrafectionofCirilianPersDnsInTimeofWar,Aug 12.1949Iheieinaffer 
GCI. an 146, 7 5  0 N T S 287 

'gsG\iS art 60. GW-S Sea an 61. GPW art 130. GC an  147 
'mSer supm text accampanying notes 87 & 386 
YWS an 49, GWS sea an 60, GPW -rt 12s GC an 146 
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accord them rights of f a r  and regular t na l  would itself constitute a 
grave h rea~h . ' "~  

After the Second World War, the Nationalist government tned 605 
war crimes cases involving 883 Japanese defendants,do3 under the 
provmons of the 1946 Law Governing the Trial of War Crimmals.'O' 
Before h a n g  forced from the mainland to Taiwan, the Natmnahsts 
terminated their program of war crime8 trials and transfeerred many 
of the convicted Japanese war criminals to Tokyo to serve out their 
t e rns  in the hands of the allied occupation au th~r i t i e s . ' ~~  After the 
establishment of the PRC on the mainland, many Japanese accused 
of war mmes  were held without trial until 1956 In June of that year 
the PRC. courting Japanese diplomatic recognition, announced a new 
"lement policy": those Japanese who had "committed minor crimes 
UT who had repented comparatively well" were to be dealt with le- 
nientlyand not prosecuted; those who comm,ttedseriouscrimes would 
receive "lenient sentences according to their crimes and conduct while 
in custody"; and those who had committed ''crimes both dunng the 
war and further crimes on Chinese territory after the Japanese sur- 
render would be dealt with according to the combined ~ n m e s . " ' ~ ~  

Special military counts were organized by the Supreme People's 
Court to try the remaining Japanese war crim~nals.~"' The accused 
were allowed to present a defense, and be represented by defense 
lawyers In one such trial, eight defendants faced charges that in- 
ciuded mass slaughter of 1,280 villagers, killing of civilians and pris- 
oners of war. and use of poison gas and "germ warfare."4a8 The de- 
fendants all confessed and expressed their contrition before the court 
The military court adjudged prison sentences ranging from twelve to 
twenty years, with the time already spent in custody deducted from 
the terms Two days after this trial, the Supreme People's Procura- 
torate released 335 Japanese accused of war crimes. because they 
"had shown repentance dunng their custody or . were lesser crim- 
ineis:~4~~ 

'O'GPIV a r t  129 
'O'P Pxeigallo, The Japanese on Trial 173 114791 
'o*Lsu Governing the Trial of Bar  Cnmmals. Ocf 24, 1946 

dooP P~mgal la  supra note 403. et  170 
' " W C  Decmon on Japaneae Crlmlnsls. June 21.1456. repnnl id ~n 2 People's China 

'y'ld 
'obSew China Neal A ~ e n c y  Jopaneae W m  Criminals Trnd &n Shsniang,  June  21 

19% mprmbd  I" 2 Peoplea China and International Lap, s u p m  note 373 B t  1591- 
93 

*'OgNew China N e w  Agency, 355 Japanese Cirrninals Set Fie.. June 22, 1956, re- 
pnnred zn 2 people'~ China and Internstima1 Law supra note 373 ar 1594 
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While the trial procedures received by the Japanese defendants 
were doubtlessly of a t  least equal fairness and regularity with any 
accorded PRC atizens at  the time, It is questionable whether they 
can be considered 8 8  having met the minimum standards prescribed 
in the Conventions!'O 

The recent extensive development of the Chinese legal System in- 
cludes provisions for a considerable number of procedural and sub- 
stantive guarantees, to include the right of defense and the prohi- 
bition of any coercion of confessions. A strict application of these new 
legal standards in any future trials ofwar crimes suspects by military 
courts would go far toward fulfillment of the obligations imposed by 
the Geneva Conventions. 

VI. CONCLUSIONS 
The military legal system of Communist China has successfully 

performed a number of important functions since the PLA was first 
organized in 1927. It has, first of all,  fulfilled the basic task of main- 
taining discipline that  is common to all armed forces; only trained, 
disciplined armies, and not mobs, can win wars At the same time, 
the military legal system has played an essential part in fulfilling 
the political aspects of military discipline in the PLA As we have 
seen, the maintenance of discipline in the Red Army was essential 
in securing the good will and support of the peasants during the civil 
wars. Man taught that "Red Army discipline 1s a practical propaganda 
to the mas8es.'"'' Undisciplined troops could have turned the peas. 
ants to active hostility, and Mads guerilla "f ish would then have 
had no "water" to surround and protect them."* Instead, the military 
legal system was B means of achieving the politically-based discipline 
Mao outlined to govern relationships between officers and soldiers of 
the army, between the army and the people, and between captors and 
 captive^."^ This "iron discipline'' was sufficiently durable to weather 
years of civil war and resistance to Japan and to ultimately achieve 
the complete seizure of state power 80 long sought by the CCP. With 
power won, the CCP's army assumed an additional role as a national 
defense force, but the political aspect of dmciplme remained para- 
mount. The first rule of discipline for the PLA, even before the tra- 

""Particularly those providing "So moral OT physical c~eremn may be exelfed on 
a pnaaner a1 WBr ~n order to  induce hrm t o  admit himself g u i t y  of the act of which he 
LI accused " GPW art 99 

dL'P.esalutian, nupm note 92, at 182 

"'See ~ u p m  note 159 and ~ceompanying text  
* L # S P l  m p r n  note 93 
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ditional three main rules and eight points, remains "nnplementmg 
the line. principles, and policies of the Cornmumst Party of China ' ' 4 ~  

The military legal system has fulfilled a second function, as an 
important part of the development of the Chinese legal system 8 s  a 
whole As we have seen, the military couri system w a s  the first for- 
malized court system of Communist China, and t h e  first to  establish 
the roles of the procuracy and the assessors Throughout the history 
of Cammumst China. the military legal system has been called upon 
in times of crisis to function as t h e  main, and e t  times the sole, 
instrument for carrying aut the judicial function. In mvil war, a t  the 
beginning of the PRC. and during the Cultural Revolution, the mil- 
itary legal system was required to extend Its scope and maintam order 
for much of Chinese society In the post-Mao restoration and rapid 
expansion of "socialist legality," the military legal system has played 
B leading role, and I t  has proved to be a source for thousands of cadres 
to supply much of the national legal system with trained and polit- 
ically reliable legal workers 

The Chinese legal heritage 1s reflected in the operation of the mil- 
itary legal system. T h e  traditional preference for informal adjudi- 
cation of disputes is apparent as the commanders and Party com- 
mittees continue to handle case8 of significant gravity through 
dmciplmary rather than criminal procedures whenever practicable.416 
Several other traditional principles are maintained in t h e  modern 
military legal syBtem, to include sentencing by analog?., rewarding 
of voluntary surrender and confession, suspending execution of the 
death penalty for two years, and lack of a presumption of ~nnocence. 
At t h e  same time. considerable recent substantive and procedural 
development 1s evident A formal, regularized System that provides 
significant procedural guarantees and safeguards LS now in place 
Even if their actual application is a8 yet unclear, the prov~smns for 
defense, strict requirements for collection and evaluation of evidence, 
and appellate righta provide a basis for optimism that a normalized 
system capable of giving the PLA offender reasonably fair treatment 
is emerging. The past elass.ariented approach to justice LS giving way 
before loud calls for "equality before the law ''416 T h e  development of 

*lsSre ~ u p r a  text acc~rnpanylng notes 345 & 346 
*"See LI & \\'ang, Adhere to the Principle Thai All .Wen A r a E q u d  B ~ i a r e  IhiLau, 

Safegunid t k  Authority ond Dzgnity of the La=. Red Flag, June 16. 1986. at 24-27 
translated I" Joint Publicahom Research Seriice. China Report Red Flag Aug 7 .  
1986, a t  42, 43. 45-46 Equality before the la+ 1s now proclalrned m the Canmrutmn 
r19821. art 23 "All c~11zen8 a i r h e  PRC are ewal  before the L a d ' ,  and ~n the Orranlc 
La% of the Peoples Courri art 6 "In m n d k n g  trial the people's courts tresr all 
~ltmens equall) accordmg to  the la*. inespecrive a fna f~ona l~ t ) .  rice lex. occupation 
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a legal system according equal treatment to the high and mighty as 
well as to the m a s m  18 viewed as essential in order t o  prevent dis- 
orders like those that  wracked China dunng the Cultural Revolution, 
and as a prerequisite to economic development. This more egalitarian 
approach is reflected in the 1984 PLA Discipline Regulation, which 
no longer utilizes Mads distinction between "contradictions among 
the people" as opposed to ''contradictions between the enemy and 
ourselves""' 8s a basis for administering discipline, and in which 
directives to purge "class enemies" from the ranks of the PLA"' no 
longer appear. 

The modern Chinese military legal system still faces problems in 
its development. Internal PLA discipline problems are spparently a t  
a serious enough level that  a new supplement to the Three Main 
Rules of Discipline and the Eight Points for Attention is being intra- 
duced. The "Eight Prohibitions" are "new rules" for general enforce- 
ment  

(11 prohibition against beating, swearing at ,  and corporal 
punishment for soldiers, 

(2) prohibition against receiving gifts from soldiers; 

(3) prohibition against infringement of soldiers' interests by 
cadres; 
(4) prohibition against imposing fines on soldiers; 

( 6 )  prohibition against alcoholism; 

(6 )  prohibition against gambling; 
(7)  prohibition against reading pornographic materials; and 

(8) prohibition against 
Another problem for the Chinese military legal system is the lack 

of genuine independence. Statutes promising judicial independence 
do not mean that any real independence from the CCP exists. Like 
all Chinese institutions, courts must accept Party leadership. Never- 
theless, the CCP has proclaimed its intention to allow courts to decide 
individual cases without undue outside ~nfluenee: "[CCPI leadership 
refers mainly to leadership by means of policy and principle and 

 mal baekgiound, ~elimous belief, edueatmg, financial ststus OT length of residence, 
and without sllnw~ng any epeeml privileges 

"'PLA Discipline Remdation I19761 Blf. 3ie) 
. % I 7 2  _ A  I f  

.L. ~ . . "  .I 
"sBe~png Damesfie Service Yu Qivii Piopases 'Eight PmhJilians' for  PIA, Aug 

8, 1986. lmnaiolrd ~n Foreign Broadcast Information Senlee. Aug 11. 1986. at K1 
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by law 18 considered a serviceman's offense against his duties. How- 
ever, in cases of markedly mild offenses and when not too much harm 
has been caused, the act is not considered an offense and will be dealt 
with in accordance with military discipline. 

Article 3 

Any person who violates the regulations on using firearms and 
equipment and cause8 ~erious accidents arising from his negligence 
and resulting in  severe injury or death of others may in serious cases 
be sentenced to fixed-term imprisonment ofnot more than three years 
of detention a t  hard labor, and in eases with particularly Serious 
consequences to fixed-term imprisonment of not less than three years 
and not more than 8even years. 

Article 4 

Any person who violates the law and regulations an guarding the 
state's military meret6 by betraying or lasing important state militaly 
secrets may in B B T ~ O U B  eases be sentenced to fixed.term imprisonment 
of not more than  even years or detention at  hard labor. 

Any person who commits the above offense during wartime may 
be sentenced to fixed-term imprisonment of not less than three years 
and not more than ten years, and in particularly serious cases to 
fixed-term imprisonment of not less than ten years or life Imprison. 
ment. 

Any person who steals, collects or furnishes military secrets for 
enemies or foreigners may be sentenced to fixed-term imprisonment 
of not 1888 than ten years, life imprisonment or death. 

Article 5 

Any person incommand or onduty whocauses senousconsequences 
by leaving his past or neglecting his duties may be sentenced to fixed- 
term imwisonment of not more than e v e n  wars or detention at  hard 
labor 

Any person who commits the above offense dunng wartime may 
be sentenced to fixed-term imprisonment of not lesa than five years. 

Article 6 

Any person who deserts the army in violation ofthe military service 
law may in serious cases be sentenced to fixed-term imprisonment of 
not more than three years or detention at  hard labor 

Any person who commits the above offense dunng wartime may 
be senteneed to fixed-term imprisonment of not less than three years 
and not more than seven years 
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Article 7 

Any person n.ho crosses the boundary (border, illegally to flee the 
country mag be sentenced to fixed.term m p r i m m e n t  of not more 
than three years or detention at hard labor, and in serious eases to 
fixed-term imprisonment of not less than three years and not more 
than ten years. 

During wartime, offenders may be subpct to heavier punishment. 

Article 8 

Any serviceman on active duty a t  the border or coastal defense line 
who practices favoritism or commits other m e p l a n t i e s  or allonzs 
anather person t o  cross the boundary (border1 without authorization 
may be sentenced to fixed-term imprisonment of not more than five 
years or detention a t  hard labor, and in ~ e r i o u ~  cases to mpnsonment 
of not less than five years During wartime, the punishment may be 
more severe. 

Article 9 

Any serviceman who abuses his power of office to maltreat or per- 
secute a subordinate and whose offenses are 80 vile as to have caused 
serious injuries or other aeriow consequences may be sentenced t o  
fixed-term imprisonment of not more than five yeare or detention a t  
hard labor For offenses that result in the death of a person. offenders 
may be sentenced to fixed-term Imprisonment of not less than five 
years. 

Article 10 

Any person who resorts to violence or threat to obstruct command 
personnel or personnel on shift or Station duty from performmg their 
duties may be sentenced to fixed-term mpnsonment af not more than 
five years or detention a t  hard labor. and m seriou~ cases to fixed- 
term imprisonment of not less than five years In especially serious 
cases or ID cases of serious injuries or deaths resulting from such 
offenses, offenders may be aentenced to life imprisonment or death 
Dunng n-artime. the pumshment may be more severe 

Article 11 

In cases of theft of weapons, equipment or military supplies, of- 
fenders may be sentenced to fixed-term mpnsonment of not more 
than 5 years or detention a t  hard labor. and in serious case8 to fixed- 
term imprisonment of not less than five yeam and not more than ten 
years. In especially serious cases, offenders may be sentenced to fixed- 
term imprisonment of not less than ten years or life imprisonment 
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During wartime, the punishment may be more severe, and offenders 
may be given the death sentence ifthe offenses are especially serious. 

Article 12 

Any person who commits the crime af sabotaging weapons, equip- 
ment or military installations may be sentenced to fixed-term im- 
prisonment of not more than three years or detention a t  hard labor. 
In c a m  of sabotage of major weapons, equipment or military instal- 
lations, offenders may be sentenced to fixed-term impriaanment of 
not less than three years and not more than ten years. In especially 
serious cases, offenders may be sentenced to fixed-term imprisonment 
ofnot less than ten years, life imprisonment or death During wartime 
the punishment may be more severe. 

Article 13 

Any serviceman who deliberately inflicts injuries to himselfin order 
to evade his military obligations dunng wartime may be sentenced 
to fiued.term imprisonment of not more than three years, and in 
serious cases to fixed-term imprisonment of not less than three years 
and not more than Seven years. 

Arttcle 1 4  

Any person who fabricates rumors to mislead others and undermine 
army morale during wartime may be sentenced to fixed-term Im. 
prisonment afnat more than three years. and in serious cases to fixed. 
term imprisonment of not less than three years but not more than 
ten years. 

Any person who colludes with the enemy to spread m m o x  80 as to 
mislead others and undermine army morale may be sentenced to 
fixed-term imprisonment of not less than ten yeam or life impnson- 
ment. In especially ~ e r i o u ~  eases, offenders may be given the death 
sentence. 

Article 15 
Any person who LS directly responsible for deliberate abandonment 

of wounded an the battlefield, particularly in thoae cases that are 
considered abominable, may be sentenced to fixed-term imprisonment 
of not more than three years. 

Article 16 

All 8ervicemen who are afraid of fighting and desert from the bat- 
tlefield will be sentenced to three years' imprisonment or less; in 
serious easea, they will be sentenced to three to ten years' impns. 
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onment; and in cases which caused major losses m battle or war. they 
will be sentenced to ten years to life imprisonment or death 

Article 17 

All servicemen who disobey orders dunng a battle. thus jeopardiz- 
ing the outcome of a war, will be sentenced to three to ten years' 
imprisonment. and in C B S ~ S  ofserious harm to the battle or war effort 
they will be sentenced to ten years to life imprisonment or death. 

Article 18 

All Servicemen who intentionally make a false report about the 
military Situation and fake military orders, thus jeopardizing military 
operations. will be sentenced to three to ten years'mpnsonment, and 
in cases of aerioue harm to the battle and war effort they will be 
sentenced to ten years to life imprisonment or death. 

Article 19 

All servicemen who are afraid of death in battle and voluntarily 
lay down weapons and surrender to the enemy will be sentenced to 
three to ten years' imprisonment, and in cases of a serious nature 
they will be sentenced to ten years to life imprisonment 

All servicemen who, after surrendering t o  the enemy. help the 
enemy will be sen'enced to ten years to life imprisonment or death 

Article 20 

All servicemen who plunder and harm innocent residents m mill- 
tary operational areas will be sentenced to seven years' imprisonment 
or less; in serious cases, they will be sentenced to more than seven 
years' imprisonment; and in cases of a particularly ~erious nature, 
they will be sentenced to life imprisonment or death 

Article 21 

to three years' imprisonment or lesa. 

Article 22 

In times of war. servicemen who are sentenced to three years' im- 
prisonment or less with .a reprieve because there 1s no actual danger 
may be allowed to stone for their crimes by performing good services 
When they have performedreally good services, the onginal sentence 
may be rescinded. and they will no longer be considered criminals 
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Article 23 

COMMUNIST CHINA 

All servicemen on active duty who commit crimes not listed in these 
regulations will be handled in accordance with the related articles of 
"The Criminal Law of the People's Republic of China." 

Article 24 

As to servicemen who commit serious crimes, their decorations, 
medals and titles of honor may be recalled, in addition to their being 
punished. 

Article 25 

All staff members and workers of the military establishment who 
commit crimes liated in  these regulations will be punished in accord- 
ance with these regulations. 

Article 26 

These regulations will become effective as of 1 January 1982. 

APPENDIX B 
CHINESE PEOPLES LIBERATION ARMY DISCIPLINE REGU- 

L A T I O P  

[Promulgated 27 January 1964 by the Central Military Commis- 
sion of the People's Republic of China] 

Chapter 1. General Prrneiples 

Article 1 

The discipline of the Chinese People's Liberation Army is a strict 
discipline based on political consciousnesr. It is an important factor 
for the combat effectiveness of the A m y  and a guarantee far uniting 
ourselves, winning victories over the enemy, and accomplishing all 
tasks. Members of the whale Army must canscmusly and strictly 
observe military disciplme, faithfully and loyally fulfill their sacred 
duty of defending the socialist motherland and the people under all 
kinds of arduous and dangerous conditions, firmly implement orders, 
and must not violate any discipline. 

'Chmer tort in 1985 Yearhook on Chinese Communism 9-15 ra 9-22 (Taipei Insti- 
tute lor the Study of Chinese Cammunial Problems) Translated by Daniel Chen 
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Article 2 

Basic content of the Chinese People's Liberation Army dimpline: 
1. Implementing the line, principles, and policies of the Communist 

Party of China, and observing the state's Constitution, laws. and 
regulations; 

2. Implementing the various orders, rules, and regulations of the 
Army; 

3 Implementing orders, directives, and instructions of the higher 
level; 

4 Implementing the Three Main Rules of Discipline and the Eight 
Paints for Attention. 

The Three Main Rules of Discipline: (1) Obey orders in all your 
actions; (2) Do not take a single needle or piece of thread from the 
masses; (31 Turn in everything captured 

The Eight Points for Attention: (11 Speak politely; 12) Pay fairly 
for what you buy; (31 Return everything you borrow, (4) Pay for any- 
thing you damage, ( 5 )  Do not hit or swear at people, (6 )  Do not damage 
crops; (7) Do not take liberties with women; (8) Do not Ill-treat cap. 
tives 

Article 3 

To maintain and consolidate the discipline ofour army, all members 
of the Army must be educated in its morale, laws, regulations, and 
discipline. 

The execution of discipline must be clear-cut concerning rewards 
and punishments. To those who distinguish themselves in aceom. 
plishing the mission, obeying and upholding discipline, appropriate 
rewards should be granted. To thwe who violate discipline, appro- 
priate punishment should be given, depending on the situation. 

Article 4 

The leadership a t  every level has the direct responsibility to main. 
tain diselpline, and has the authority to grant either rewards or pun- 
ishments in accordance with these regulations. All leaders a t  all levels 
must serve BS models m strictly obeying, maintaining, and protecting 
discipline. When adrmmstenng rewards or pwshments,  leaders must 
apply the principles and fact8 in a timely and appropriate manner. 
without partiality, not substituting sentiment for policy. In general 
situations, all punishments and rewards should be submitted to the 
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Party committee (branch) for discussion and d e t e n n a t m n ,  and be 
carried out by the leadership. 

Article 5 

Military personnel must conscientiously obey and maintain disci- 
pline. When one violates discipline and is stopped and dissuaded by 
others, he should make immediate corrections; the exemplary behav. 
ior or deeds of others observed should be diligently learned from and 
applied; upon observing other military personnel violating discipline, 
one should dissuade and stop them; upon observing others violating 
the law, one must step forward and persistently Stop it. All the above- 
mentioned circumstances should be timely reported to superiors 

Chapter 11. Rewards (omitted) 

Chapter 111. Punrshmenta 
Section 1. Purpose of punishments, categories and requirements. 

Article 20 
Punishment is an auxiliary educational means to maintain and 

consolidate discipline. Its purpose is to learn from past mistakes, to 
avoid future ones, and to cure the illness to save the patient, t o  
s t renghen unity; and to heighten combat effectiveness. 

Article 21 

Categories of punishment. 

1. Warning; 
2. Serious warning; 

3. Demerit; 
4. Major dement; 

5. Demotion from position (rank); 
6 .  Dismissal from office; 
7. Dismissal from military status. 
Demotion from position (rank), generally demote one position or 

one rank; cadres demoted from position should at  the same time be 
demoted in salary. For enlisted men, the punishment of demotion 
from position applies to sergeants, demotion of rank applies to vol- 
unteers, dismissal from office applies to sergeants and deputy Ber- 
geants. 
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Article 22 

To those who perpetrate one of the disciplme-violating acts hated 
below, which result in damages or adverse effecta, or violate laws, or 
commit criminal violations of the law but, according to the law, they 
are exempted from being charged for criminal responsibility, should, 
according to the circumstances, be given education and criticism or 
appropriate disciplinary punishment. 

1. Violating the policy ofthe Party and the Constitution, laws, and 
regulations of the state. 

2. Violating and disobeying orders, vmlating codes, regulations, 
institutions, and systems; 

3. Displaying a negative attitude m combat, cowardice in combat, 
failure to grasp combat opportunities; 

4. Acting individually without orders or coordination from superiors 
and thereby hmdering coordinated operations; 

5 .  Damaging or losing public property, weapons, or equipment, or 
cauang incidents due to violations of institutions; 

6. Revelation of state and military secreta; 
7.  Failure to perform duties, delaying work, 

8. Absence without leave, or failure to return from leave on time; 

9 Threatening superiors or others with weapons: 

10. Fighting, or disturbing the public order; 
11 Obscene or indecent conduct, dissolute behavior, 
12. TheA of public or private property; 

13. Gambling, smuggling, speculation; 

14 Seemg a danger and not assisting; 

16 Counterblows and vengeance, frammg others, making false ac- 

16 Unprincipled behavior, condoning wrongdoers and wolations; 

17. Suppressmg democracy and physically punlshlng subordmates; 

18 Making falsities and fakes, and deceiving superiors, 

19. Violating discipline in other aspects. 

Those who have violated the state's law so as to necessitate in- 

cusations, or creating rumors; 
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dictment far criminal responsibility shall be transferred to the judicial 
depanments for trial according to the law. 

Section 2. Authority for punishment. 

Article 23 

Authority for punishment of enlisted men (including voluntary sol- 
diers) 

The campany commander and political instructor have authority 
to issue warning. 

The battalion commander and political instructor have authority 
to issue warning and serious warning. 

The regiment commander and political commissar have authority 
to ~ J U B  warning, S ~ I I O U S  warning, demerit, major demerit, demotion 
from position, demotion from rank, or dismissal from position. 

The division commander and political commissar, the army eam- 
mander and political commissar, and the military region commander 
and political commissar have authority over all categories of punish- 
ment. 

Article 24 

Authority far punishment of cadres of platoan.level or higher. 

The battalion commander and political instructor have authority 
to maue warning to platoon-level cadres. 

The regiment commander and political commissar have authority 
to iasue warning, serious warning, demerit, and major demerit to 
platoon-level cadres; for company-level cadres they have authority to 
issue warning and ~ e r i o u ~  warning. 

The division commander and political commissar have authority 
to issue warning, sermu~ warning, demerit, and major demerit to 
cadres af battalion-level or below. 

The army commander and political commissar have authority to 
m ~ u e  warning, serious warning, demerit, and major demerit to cadres 
of regiment-level or below. 

The military region commander and political commissar have BU- 
thority over all categoriea of punishment for cadres of battalion-level 
or below, and have authority to msue warning, serious warning, de- 
merit, and mqor dement to cadres of divismn and regiment level. 

Enforcement of demotion from position, demotion of rank, or dis- 
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missal from position ahall be earned out by authorities responsible 
for appointment and dismissal 

Authority for punishment of dismissal from military status for cadres 
of regiment-level and above, and authority for punishment of cadres 
of army level and above, is vested in the Chairman ofthe State Central 
Military Commissmn 

Demotion ofrank shall be enforced in accordance with the Chinese 
People's Liberation Army Regulations on the Service of Officers. 

Article 25  

(omitted) 

Article 26 

(omitted) 

Article 27 

All general headquarters, branches of the armed forces, armed 8er- 
vice branches, and equivalent umts have the same authority of pu- 
nitive action as that vested in the military region 

Article 28 

action when they are acting as the commander. 

Article 29 

Punitive action8 must be determined with solemnity and care. Es. 
pecially during wartime, it 18 essential to maintain the aggressive 
attitude of combat leaders All punishments imposed by superiors on 
their subordinates must be based on investigation, research, and clear 
resolution of any mistaken facts, as well as the following 

1. A comprehensive and historical evaluation must be made of the 
facts. nature, details, circumstances, and influences ofthe errors com- 
mitted, as well ae the violator's past performance and his degree of 
recognition ofthe mistake. It is necessary to listen to both the opinions 
of the masses and the atatement of the violator. The violator should 
be educated to repent to the wrongdoing 

Deputy commanders a t  every level have the authority of punitive 

Section 3. Enforcement of Punishment 

2 Each wrongdoer should receive only one punishment 
Article 30 

Superiors are to handle violations in a timely manner In general, 
punitive actions should be administered within two months If the 
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ease 1s especially complicated, or other unusual circumstances ne- 
cessitate extension of this time limit, the case should be submitted 
to the higher level for approval. 

Article 31 

In determining punishment it is necessary to first meet with the 
violator and hear hi8 statement If the violator does not accept his 
punishment, he may petition for appeal within ten days. Execution 
of punishment will not be suspended during the petition period. 
Article 32 

Announcement of the decision and of the punishment, in order to 
educate the violator and the troops, may be made as fallows. face-to- 
face, before the troops, in meetings, or in writing. 

Persevere in giving violators persuasive education and assistance, 
do not discriminate against them, and prohibit physical punishment, 
scolding, or indirect means of physical punishment. Insulting per- 
sonal dignity 1s especially prohibited. 

Article 33 

Superiors of every level m m t  constantly supervise punishments 
administered by subordinates Whenever they discover any mappro- 
priate punishments, superiors should direct subordinates to coirect 
them promptly. All punishments admmistered shall be recorded and 
filed. 

Chapter IV. Accusation and Appeal 
Article 34 

Accusation and appeal are the democratic rights of servicemen, 
which are designed to bring into play the role of supervision of the 
masses, and to guarantee that punishments will be enforced correctly 

Article 35 
Soldiers have the right to make accusations against those who have 

perpetrated offenses against law and discipline Those who consider 
the punitive actions taken against them to be improper have the right 
to appeal. Accusations and appeals should be based on facts and should 
not falsely accuse others 

Accusationa and appeals may be submitted through channels, or 
bypassing channels. Those bypassing channels should be submitted 
in writing. 

Soldiers' accusations against nonmilitary personnel should be re- 
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ported to political organa, which will assess the situation and, if nec- 
essary. render amstance.  

Article 36 

The accused have the right to defense, but the1 should not try to 
make things difficult for. or try to hinder, the accuser in submitting 
accusations, nor should they attempt counterattacks or revenge. 
A r t d e  37 

The rights of accusation and appeal of military personnel should 
be fully protected. Superiors of every level and m y  organ shall not 
detain or stop accusations and appeals made by military personnel. 
nor will they cover for or protect the accused. If the accusation should 
be transferred to other relevant departments, it should be transferred 
to a supenor of the accused. If an appeal 1s proved true, and the 
original punishment was inappropriate, it should be corrected 

Arricle 38 

Superiors of every level must immediately investigate and handle 
acCusntmns and appeals made by military personnel. The period of 
handling generally should not exceed two months. The person making 
an accusation or appeal should be informed of the disposition in a 
timely manner 

Chapter V Handling of S p e e d  Cases 

Article 39 

(omitted) 

Article 40 

(om 1 t t e d 1 
Article 41 

Soldiers who have manifested evident signs that they might desert 
out of fear of punishment, or that they might commit violence or 
suicide, etc , may be placed m temporary custody 

Temporary custody 1s a preventive measure, ordinarily involving 
isolation or appointment of personnel to watch over the actions of the 
detainee Those under temporary custody should receive education 
No torture IS allowed. The detainee's problem should be investigated 
and handled appropriately Dispositions should be reported to supe. 
riors in a timely manner. The period of tempormy custody generally 
should not exceed seven days. If extension ie necessary It should be 
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approved by superiors, but the accumulation should not exceed fifteen 
days. 

Authority for imposing temporary custody is as follows: 

Soldiers-approved by repment  commander. 

Platoon and company cadres-approved by division commander. 

Battalion and regiment cadres-approved by army commander. 

Division cadres-approved by military regum commander. 
Army level cadres and above-approved by State Central Military 

Commission. 

Article 42 

Under emergencies commanders of every level are authorized to 
temporarily remove from them positions incompetent subordinate 
cadres, and to appoint substitutes, but they should report to their 
superiors as soon as poesible and be held responsible far their actions 
Article 43 

Upan diaeovering crimmal acts such as deserting in combat, mu- 
tiny, violent acts and murder, and when there IS no time to report 
the incident, soldiers should take immediate measures to stop it, 
report it  to them superior8 afterwards, and be held responsible for 
their actions. 

Chapter VI. Supplementaq Articles 

Article 44 

(omitted) 
Article 45 

(omitted) 

Article 46 
(omitted) 

Article 47 
(omitted) 

Article 48 

itary staff members and to military establishment workers. 
These regulations apply to active duty military personnel, to mil. 
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APPENDIX C 
PROVISIONAL ORGANIZATIONAL REGULATIONS OF THE 
MILITARY COURTS OF THE CHINESE SOVIET REPCBLIC' 

CENTRAL EXECUTIVE COMMITTEE OF THE CHINESE 
SOVIET REPUBLIC ORDER number 3 

In order to protect the rights of fighters, commanders. and personnel 
within the Red Army, and to uphold the Red Army's iron discipline, 
the Executive Committee specially promulgates "The Provisional Or- 
gamzational Regulations of the Military Courts of the Soviet Repuh- 
I d s  Red Army " The regulations promulgated here shall take effect 
as of 15 February 1932. After the Revolutionary Military Central 
Committee receive8 this order, i t  shall be transmitted to the head. 
quarters ofunits ofthe Red Army and militia, and these shall organize 
military courts in accordance with the speeificatione of these r e p  
lations in order to administer all criminal adjudications within the 
Red Army and to render judgments regarding them 

Chairman Yao Tsetung 

Vice-Chairmen Hsiang Ying 

1 Fehruary 1932 

Chang Kua.t'ao 

PRO1'ISIO.YAL 0RC;A.YIZ.A T1O.VAI. R E G I ' i  .471O.\S OF THF 
.\lll.lT.4R\' COL'RTS GF THE CHI.VESF SC\ ' l tT  HEPL'ULIC 

Chapter I General Principles 

Article 1 
All members of the Red Army, guerilla hands, independent d m -  

m n s  and regiments, campamea of Communist (Red) @ards, and as- 
sorted armed groups in military service, no matter ifthey are milnary 
personel or function in some other capacity, shall have their cases 
adjudicated by the military courts if they violate the criminal law. 
the military criminal law, or Some other law. However, this does not 
apply to those whose actions are violations of common disc>pline but 
not of the law. 
Article 2 

In battle zones. the illegal actions of residents will be judged by 
the military courts whether the infraction was against the military 

.Or i$ml  m Shrh-sou Ia-lmo-shth hung-lei ~ z u - l m o  iHooier Inmtutmn, rn~crofilm. 
19601 no 008 5525 3754 0553 reel 7 ,  item 15 Translated by Gary W i t e  irevisedl 
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criminal (code) or some other law; activities such as spying or espi- 
onage, if within a battle zone, shall also be judged by the military 
courts. 
Article 3 

provisions of these regulations. 
Each level of military courts must be organized according t o  the 

Chapter II: The System of Organuation of the Mditory Courts 

Article 4 

Military  court^ shall be divided into the following four tmes: (1) 

primary military courts, (ii) primary field military courts, (iii) su- 
penor military courts, and (iv) the Supreme Military Judicial Con- 
ference 

Article 5 

The primary military courts shall be established within the head. 
quarters of the Red Army, division headquarters, the headquarters 
of military districts, and the headquarters of independent divisions; 
primary field military courts shall be established within the head- 
quarters of the highest leadership in the battle-zone. 

Article 6 

Revaluntionary Military Committee 

Article I 

the Supreme Court 
Article 8 

The primary military courts and the primary field military courts 
shall be subordinate to the superior military courts; and the superior 
military courts shall be subordinate to the Supreme Court. 
(Note 1) 

Until the Supreme Court 18 established, the Provisional Central 
Government shall temporarily organize a cour t  to resolve cases to  be 
reviewed by the Supreme Military Judicial Conference. 
(Note 2) 

For Soviet territory that is not yet contiguous with the central 
Soviet territory, the superior military courts eatablished m the high. 
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est military committees shall also have the authority of court8 oflast 
resort 

Chapter III .  The Composition of the MilLtary Courts 

Article 9 

Primary military courts shall be composed of a (chief) judge and 
two (panel) judges, who shall comprise a judicial committee The Su- 
perior military courts shall consist of B judicial committee composed 
of a (chieD judge, an assistant judge, and three panel judges, and 
(such committee) shall see to the necessary arrangements of the pn. 
mary military courts. The Supreme Court shall determme what peo- 
ple shall comprise the Supreme Judicial Military Conference; the 
participation of representatives of the Central Revolutionary Military 
Committee 1s essential. 

Article 10 

The Judge and the panel judges of the pnmary military courts shall 
be elected from representatives of the officers and mldiers and shall 
be approved by the superior military courtts The judge and the panel 
judges of the supenor military court shall be nominated by the Cen. 
tral Revolutionary Military Committee and shall pass the approval 
of the Supreme Court. 

Article 11 

serve as a judge or a panel judge of a military court. 

Article 12 

The court for the adludications a t  the pnmary military court ahall 
consist of three people. The judge shall be chairperson and the other 
two shall be asse8.wrs Whenever c a m  are being examined by the 
supenor military  court^ as a court of first mstanee, assessors must 
be used. However, for final reviews, no  assessor^ shall be used rather, 
the court shall consiat of the presiding judge and the panel judgea 
Article 13 

Assessors shall be selected from among the officers and soldiers, 
and be changed once a week. For the period they act as B S S ~ S S O ~ S ,  

they may be relieved of their military duties; when the assessor period 
is over, they shall return to the work of their original unit 

Article 14 

skilled personnel. 
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(Note 1) 

If the caseload is light, the number of members of the military 
courts can be decreased; the primary military courts may be provided 
with as few as onejudge. The superior military courts may be provided 
with as few as one judge and one panel judge 

(Note 2) 

essential, a single panel judge may decide it. 
If the case to be judged is simple and does not involve anything 

Chapter IV: The JurisdLction of M~litary Courts and thew Judicial 
Procedures 

Article 15 
The pnmary military courts shall judge as a COUIT of first instance 

all of the cases of crimes of military leadership below the rank of 
division commander, fighters, and all staff servmg within the military 
unita 

Article 16 

cases of the militia far the whale province. 

Article 17 

war 18 on, but shall still be courts of first hearing 
Article 18 

The superior military courts are couns of last resort for judging 
eases already decided by primary military courts but appealed; a t  the 
mme time they are courts of f i r t  hearing for the case6 of command 
staff above the rank of division commander. 

Article 19 

The Supreme Military Judicial Conference is the court of last resort 
for judging cases already decided by supenor military courts but ap- 
pealed; a t  the same time they are the court that shall judge personnel 
doing important military work who are above the rank of corps com- 
mander. 
Article 20 

Except for the Supreme Military Judicial Conference, for the de- 
cided cases of all the other levels of militaly courts, all the accused 
shall have the right to appeal within the appeal period prescribed in 
the verdict The time limit for appeals shall be from seventy-two hours 
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to one month, the appeal period is to be determined by the court 
deciding the particular case a t  the time. 
Article 21 

In all cases m t h  verdicts calling for the death penalty, even if the 
accused does not initiate an appeal. the court judging the particular 
easemust submit the court records to the higher court foreonfirmation 
(of the verdict). 

\Sote l  

Under extraordinary military conditions B judgment may be exe- 
cuted, and copies of the file of the caw Sent to a higher court for 
subsequent confirmation. 
Article 22 

The judging of cases must be done in a format open to the public, 
allowing officers, soldiers, and military staff to observe; however, if 
a case involve8 military secrets, a secret form of hearing may be 
selected, but the announcement of the decision must be public. 

Article 23 

When hearing a caw, the court does not necessarily have to hear 
the case a t  Its normal location. (The court) can go to the location of 
the military unit and the place of work of the transgresaor to decide 
the case. 

Chapter V The Mditary Procuracy-Its Organization and 
Respansibilitces 

Article 24 

Wherever there are primary and superior military courts, there 
shall be established. respectively, a primary military procuracy and 
a supenor military procuracy. 

Article 25 

The primary military procuracy shall have one procurator, one 
ams tan t  procurator and several investigators The superior military 
procuracy shall have one procurator general. two assistant proeura- 
tom, and several mvestigators. In addition, five staff for assorted 
skilled positions such as eecretanes and clerks mag be employed 
(Notel 

the military units situations, be decreased from time to time 
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Article 26 
If the commanders of any level or political commissars discover 

evidence of an illegal act in  B military unit, they may execute an 
arrest of the transgressor and deliver him over to the appropriate 
level military procuracy far investigation. 

Article 27 

The mditary procuracy shall be the institution responsible for in- 
vestigatmne and inquests into military crimes. All eases, except for 
simple cases that are clear-cut and do not need further investigation, 
shall be Bent to the military procuracy of the appropnate level for 
Investigation. After the military procuracy has finished its investi- 
gation and issued Its conclusion, they shall send the ease to the mil- 
itary court for a hearing. 
Article 26 

The military procuracy is the prosecuting institution representing 
the Btate in cases of military crimes. It may investigate all case8 of 
illegal activity within or relating to the military. Moreover, it may 
initiate B public complaint in a court, and during trial it  may rep- 
resent the state in appearing in court and lodging charges. 

Article 29 

authority to interrogate anyone connected with the case. 

Article 30 

warrant, or a procuracy writ may be used. 
(Note 1) 

During the investigation of a case, the procurator shall have sole 

At the time of eummons for interrogation a court writ, an arrest 

A military court may use only court write and a r m t  warrants. 

(Note 2 )  

Headquarters of corps, divisions, end other military organizations 
in places of the competence of military courts should allocate person- 
nel for u s e  m the procuracy 

Chapter VI: Fundmg 

Article 31 

The costs of the military courts and military procuracies shall be 
provided for by the appropriate military unit according to a budget. 
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Chapter VI1 Supplement 

A r t i c l e  32 

These regulations are the public order of the Central Executive 
Committee 

Article 33 

these regulations from time to time or to suspend them. 

Art ic l e  34 

shall be in farce. 

The Central Executive Committee shall have the power to revise 

From the day that these regulations are publicly promulgated, they 

Central Executive Committee 
Chairman Maa Tse-tung 

Vice-Chairmen Haang Ying 
Chang Kuo-t'ao 
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THE DOCTRINE OF PRIMARY 
JURISDICTION AND FEDERAL 

PROCUREMENT FRAUD: THE ROLE OF 
THE BOARDS OF CONTRACT APPEALS 

by Captain Michael H. Ditton" 

On 15 September 1986, a federal district court judge issued rulings 
in  a criminal fraud case brought against a major defense contractor 
that triggered shockwaves throughout the government contracts com- 
munity. In United States u .  Genernl Dynamics Corp.,' a federal judge 
held that  the Armed Services Board of Contract Appeals (ASBCA) 
was a federal agency having primary jurisdiction over certain issues 
in a criminal contract fraud case. The criminal tlial WBS interrupted 
pending determination of ten questions by the board.* The decision 
was a potential precedent-setting victory far the defendants that de- 
railed a highly publicized Department of Justice prosecution and dis- 
rupted other potential eases.3 This decision threatened to upset a 
longstanding ASBCA practice of refusing to decide cases involvmg 
criminal fraud.' It also appeared to expand the boards role from that  

'Judge Advocste General's Corpe, United States Army Currently amgned m Trial 
Attorney, Contract Appeals Dwiaian, United States A m y  Legal Selvices Agency 
Formerly asagmd as Officer in Charge, Wildfleeken Branch Office. V Corps, Federal 
Republic of Germany, 1984 to 1986. Trial  Counsel. V Corpa, Frankfurt, Federal Re. 
public af Germany. 1963 to 1964, Platoon Leader and Executive Officer. Campany B. 
4th Battalion, 68th Armor. Aschaffenbug. Federal Republic OfGermany. 1976 to 1979 
B A lavmma cum Isudel. Univsrerty of Mmnewafa, 1975. J D , George Washington 
University %tmnal Law Center, 1982 Graduate. 99th Judge Advocate Officer Basic 
Course. 1962; 35th Judge Advocate Officer Graduate Course. 1987 Cosufhor of T k  
Prompt P q m n t  A d  Inereosrd Inlrpsl Llabtii.5 far  the Go~emmnt, The A m y  Law- 
yer,Oel. 1982.at24.YemberofthebarsoftheCammonwealthofVagmia,theUnited 
StateiCourtofAppealsfor theFourth Circuit, thsClsimaCoult,sndtheUniredSTates 
Army Coun of Military Review This anide was originally submdted ~n satiaiaefion 
of the Lheais elective of tho 36th Judge Advocate Officer Graduate Comae 

lUm~ed States V. General Dynamic8 Carp,  644 F Svpp 1497 (C D Cal 1966). mb'd, 
628 F.2d 1856 (9th Cir 19871 
On June 19. 1987, the l s t n c t  court judge dimmed the eiiminal fraud charge 

againat Generd Dynamics Corp and ssversl named defmdanta on motion of the De. 
partment of Justice IDOJ) Citing newly dacavered evidence. DOJ filed amendments 
to  ita pleadings eiaentiaily sgresing w i t h  the defendant's contentions concerning the 
best effoone natwe of the contract. See infm notes 16.165, and 167 and accompanying 
text 

"See 2.f.a text Bccompanylng notes 10.18 
'The Justice Department had indshniiely poetpaned a grand p r y  mveaflgatian of 

alleged fraud by Ford Asmspace. the other contractor awarded a Division A n  Defense 
gun (DIVAD) pmfatlpe cantract and the e~enfua l  w~nner of the DlVAD competition. 
lnards the Pentagon, Nau 26,1986. at 3 The Secretary ofDefenie caneeledihe DIVAD 
p'oject on 27 Augvst 1985 because of cancem% that the gun system ~ 8 8  madequate 
for the Army's needs 

'See infm section V D  
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of an adjudicatory body, deciding cases properly brought before it, to 
a full-fledged administrative agency issuing advisory opinions to fed- 
eral courts. 

Then, on Apnl2,  1987, the Ninth Circuit Court of Appeal8 reversed 
the district court in a split decis imj  Holding that the Armed Services 
Board of Contract Appeals was not a regulatory body, the court re- 
fuused to apply the doctrine of primary jurisdiction. 

This article evaluates the rationales for the district court and Ninth 
Circuit rulings in General Dynamics and explores the ramifications 
of applying the doctrine of primary jurisdiction in the area of gov- 
ernment contract fraud Specifically. the questions presented are 
whether the primary jurisdiction doctrine allows referral of contract 
iasues in a criminal fraud case to a board of contract appeals, and if 
so, whether courts are required to refer those issues. 

The doctrine of primaryjurisdiction is not a well-defined rule, but 
a discretionary tool judgea u ~ e  to promote court-agency relationships 
To properly answer the questions presented the article 18 divided into 
six parts First we consider the decisions in General Dynom~cs. Second, 
a review of several Supreme Court eases traces the historical devel- 
opment of the primary jurisdiction doctrine. Recent lower court de- 
cisions then illustrate it8 current status. Third, the defense industry 
is analyzed to determine the nature afthe industry and its regulatory 
scheme. Next, the issues in a criminal fraud case are examined through 
a discussion of criminal jurisdiction, procurement fraud theones, and 
various courts' application of the primary jurisdiction doctrine in 
enminal cases. Fifth, the powers and functions of boards of contract 
appeals are established through a review of their historical role and 
the impact of the Contract Disputes Act.? Finally, after a reexami- 
nation of the Geneml Dynamics decisions, the article proposes a so. 
lution in the form of a balancing test to resolve the applicability of 
the primary junsdiction doctrine to criminal contract fraud eases. We 
turn now to the General Dynamics case 

I. THE GENERAL. DYNAMICS DECISIONS 
General Dynamics arose out ofthe Army's attempts to procure the 

division air defense gun (DIVAD, also known as the Sergeant York). 
As one of two private defense companies competing for award of a 

~ 

dUnited States v General Dynamxs C a r p ,  828 F2d 1356 (9th Clr 1967, 
sSee mfm seciian IIA 
'41 O S C  $ 5  601.613 '1982 & Supp 111 19851 

1M) 
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large production contract to provide a new air defense weapon, Gen. 
era1 Dynamics was awarded a contract in 1578 to develop and man- 
ufacture two prototype DIVAD vehicles.8 In this preproduction con- 
had bath contractors would hain Army crews and furnish field aupport 
and training aids during the testing phase. The contract awarded to 
General Dynamics originally provided for progress payments in the 
amount of about thirty-one million dollars, but this amount was even- 
tually increased to forty-one million dollars in 1980. The two proto- 
types were delivered for testing m 1980. Ford Aerospace and Com- 
munications Corporation won the competition during development 
and operational testing. It received a baseyear production contract 
with three annual production options. Following a public controversy 
over Sergeant Yark's capabilities, the Secretary Of Defense canceled 
the procument in August 1985 before exercising the third production 
option 

The Defense Contract Audit Agency (DCAA) audited the prepro- 
duction contract and issued a report in 1584 lo It found that cenain 
costs associated with developing the DIVAD prototypes were mis- 
charged to accounts on other government contracts." As a result, 
over seven million additional dollars had been recovered by General 
Dynamics, thus preventing a loss on the DIVAD contract The A m y  
referred the matter to the Department of Justice (DOJ), which con. 
vened a grand jury in 1984. The grand jury returned an  indictment 
in December 1986 against the Pomona division of General Dynamics 
and several named defendants.'z 

Following the indictment, counsel for General Dynamics filed a 
notice of appeal with the ASBCA The board subsequently denied the 
appeal, holding that It did not have jurisdiction over cases mvolwng 
fraud General Dynamics filed two more appeals shortly thereafter 
onclaims submitted to acantractingofficeron thecost reimbursement 
contracts The contracting officers had withheld payment far certain 
costa charged to bid and proposals (B&P) and independent research 
and development (IR&D) accounts because of the fraud mvestiga- 

dConlraef number DAAK10-78-C-0058 The vehicle was ala0 known by Its desiq- 
natron ,,sergeant Yorv  

S News h World R e p ,  Sap 9, 1986, at 11. 
l"Deiense Contract Audit Agency Audit Rspart No 4501-3A486364 Mar 14, 1981 
""he other conrraetl. A r m y  number DAAX40-78-C.0281 and New number N000123. 

76.1233, were cast-rrimburssmsnt csnlrsild unrelated to the DlVAD contract 
"The named defendants included a corporate vm.preadent, the Pomona division 

general manager, ths DIVAD PTOJ$CL manager, and the hnancial admmmslrator I o  
mvernment emplayees were charged 

LdGeneral Dynamics C o p ,  ASBCA Na 32291,SS-2 E C A. ICCH) T 18,903 
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tion." On March 10, 1986, the board issued an  order directing the 
contracting officer to issue decisions an these claims.Ie 

Back in the distnct court the General Dynamics defendants filed 
a motion to dismiss the indictment an the grounds that the doctrine 
of primary jurisdiction required initial consideration of certain con- 
tract interpretation issues by the ASBCA 

On 15 September 1986, Judge Ferdinand F. Fernandez granted th18 
motion in part by staying the criminal proceedings and referring ten 
questions concerning contract issues in the case to the ASBCA li The 
judge reasoned that the highly regulated defense industry and the 
complex nature of the DIVAD contract produced I S B U ~ B  requiring 
specialized expertise outside the conventional experience of judges. 
He also stated that failure to use the ASBCA would lead to a great 
lack of uniformity due to a danger of inconsistent court rulings 

The Department of Justice filed an  appeal of Judge Fernandez's 
ruling with the Ninth Circuit Court of  appeal^.'^ DOJ argued that 
the primary Jurisdiction doctrine should be limited to cases where 
Congress has determined that the receiving agency Or board should 
exercise the primary role In deciding the questions under review. and 
several feadors identified by the distnct c o w i  actually militated against 
application of the doctrine.2o 

T h e  ASBCA adhered to Its refusal to accept jurisdiction ofthe mat. 
ter and reieeted the referral?' Noting that it had no iurisdictian under 

I'The two ~ p p e a l s  were docketed together 86 m e  ~ a b e .  ASBC.4 So 32494.191, on 
26 February 1966 BLP and IRLD B C C O Y ~ ~ J  are indirect cost p ~ a l a  that  B contractor 
may eifabliih to recover costs borne I" rarking on projects ~n anticipation ofpreparing 
B bid 01 perfoarmmg prelimmarj research related to a government contract Since the 
DWAD contract was a iued.pnce m n t m t ,  the alleged UIV*D-relatd uark was chvged 
to east pmli on the Arm) and Nary cosr reimbursement contracts 

I'The coniractingamcer had refvaedfoiisue final decisions He rlafed he was withour 
power to decide ~ l a i m i  mseversble from the allegationi of fraud General Dynamici 
then appealed from hie continued refusal, which wai docketed as ASBCA No 34041 

L'General Uynamm ~ o u n 6 d  a r p e d  that the nstuie of the contract i t b e l l  *a& sm- 
hipova since n WLP laheled as a "fixed pnce (best effortsl" q p e  contract and that 
~u r tomary  usage ~n the industry allowed the charges t~ the BLP and IR&D aciounte. 
Brief in Suppaf a i  Defendants' Mlonon t o  Diamms sf 9-lS, United States \, General 
U>nam~cr C o o ,  644 F Supp 1497 rC D Cal 19661 (No CR 65-1123.FFF8 

"The fenquebtime generally asked the boardto determine the nature ofrhecontract 
(firm f ixed-prm "best efforts'' or pmnbly B hgbndl. whether the contract required 
the contractor to  spend more than the contraci pnre  t o  aecomplieh the contract ohjec- 
tiveil and, if not. whether the contraelor could larfully charge expensea to the B&P 
and IR&D B C C D U ~ ~ S  

>I644 F Supp at 1503-5 

"nBnef far the Appellant sf 22. Cnited States Y General Dynamm Cow . 826 F 2d 

"General Dgnamici Corp, ASBCA S o  33633 lFeb 2, 1967 

86-5292 motice of appeal filed Oefabor 15. 19863 

1356 r9rh Cir 1 9 6 i l  8x0 86-62921 
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the Contract Disputes Act nor authority to issue advisory opinions 
under Its charter, the board left little doubt about its position.2aThe 
ASBCA would not be the willing partner contemplated by the district 
C 0 “ r t .  

The Ninth Circuit reversed the lower court The Court initially 
held that the district court‘s stay was an appealable final decision 
because orhewise the government could find itself collaterally es- 
topped from appeaLZ3 It then went on to hold that deferral to the 
ASBCA was an impermissible delegation of the Article 111 judicial 
decision-making function and unwarranted interference with prose. 
cutorial d m r e t i ~ n . ~ ‘  

11. THE DOCTRINE OF PRIMARY 
JURISDICTION 

The doctrine of pnmaryjunsdiction is a judge-madezb set of rules 
that courts m e  to mark the boundaries between judicial and admin. 
istrative jurisdiction. Commentators have variously described its op- 
eration as allocating power between courts and agencies to make 
initial determinations (and sometimes final determinations).28 divid- 
ing responsibility between courts and preventing pre- 
mature or undue judicial interference with the administrative pro- 
cess?’ resolvine both Drocedural and substantive conflicts that oceui 

“Zd at 5 
“Beesme only the Court af Appesle for the Federal Circuit may renew ASBCA 

decisions, 41 U S  C B 6079 111 (1982 and Supp 111 19851, 26 U S  C B 1295 !a) 11o1 
11982 and Supp 111 1995). and thBdistrict(ourtmaynotreviewthemeritaofanageney 
decision reviewed ~ x d u s ~ v e l y  by another EOYIT, the government could face issue pre. 
~luemn ‘Thus, d General Dynsmies were to appeal iucesi8fully an adverse ASBCA 
rulmg. the dietrict court would be required t o  accept the Federal Clrcwt’s condtmctmn 
of the DlVAD contract S~milarly,  If General Dynamics’ ~ e r i i o n  of the contract were 
affirmed by the ASBCA. that determination would be binding i f the government were 
ra forego Ita ~ppea l ,  [footnote omitted1 or if Its appeal to the Federal Circuit were 
unsueceaeful “United States v General Dynamics Corp 826 F 2d 1656, 1361 19th Cir 
19971 General Dynamss would not be s~milarly astopped because the government 18 
held to B higher standard of proof m the crimlnal pmecufion Id at n 5 

“Id at 1362-67 The Department of Justice later requested dismissal of the chargee 
aiter remewing additional svidenca that supported General Dynamics' mterpretatm 
af the contract Srr Denerol D y ~ m ~ s  Disrncasal Tied lo Document D~scouery, Wash 
Past, June 26, 1997. sf Al.  A8 

‘OJusf how “Iudge-made” the doctrine 18 IS illustrated by the seminal esse of Texas 
and Pac Ry Y Abilene Caftan Oil Ca,  204 U.S 426 (1907). where the mane UBB 
neither bnrfed OT argued before the court. See old0 Loviaisna and Arkansas Ry s 
Export Drum Ca , 359 F 2d 311 (5th Cir 19661 in/m text accompanying note 39. 

“4 K Davis, Administrative Law Treatise B 2 2 1  (2d ed 19891 
2-Botem, Primary Junsdstion The .Veed /ai Beltcer CaurtiAgrncy Inlomclion, 29 

Z’Canulsser, Prima”. Jurrsdielion The Rule and iis Rdionduations,  65 Yale L 
Rufgeri L Rev 667 (19761 

Rei. 315 !I9561 
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when ageneiea are created in an area of the courts' original junsdic- 
t i q 2 @  and a8 a procedural device securing preliminary admmstra.  
tive determinations af regulatory matters.3o The most flaccid defini- 
tion states that the doctrine ''provides guidance regarding whether a 
court should allow an initial opportunity to decide an  issue m a cam 
over which the court and the agency have concurrent j u r i sd i c t i~n . ' ' ~~  
It IS, however, distinct from the doctrine of exhaustion of 

The court8 and commentators all agree that the doctrine is not an  
easily stated rule. No single standard governs this area. The judicial 
analyses have been vanouslv described as a balancine test.JS a mes t  
for statutory purpose.34 or simply an ad hoc method of demding the 
specific factual situation presented.3s 

Perhaps the most that  can be said 1s that primaryjurisdietion pnn- 
ciples come into play whenever a court seeks to decide a question that 
could be answered by an  agency delegated authority to regulate the 
subject matter. A survey of the cam law will develop the dynamic 
factors involved. 

A. EVOLUTION OF THE DOCTRZNE 
The doctrine of primary jurisdiction evolved from a series of court 

decisions over a penod of about eighty years roughly coinciding with 
the m e  of the delegation of legislative and executive power to ad. 

co&&ble in the courts and came? play whenever enforcement i f  
the  claim requires the resolution of I % P Y ~ S  which under B r e p l a t o n  
scheme have been olaeed within the meeial comaetence of an admmis- . .  
trat~re body, ~n &h a case the ludmal pmceas 18 suspended pending 
referral of such i ~ i u e b  to  the  adminiatratwe body for I ~ P  mews 

I d  at 63-64 

Pmeficalrty, 48 Geo L J 663, 673 (19601 
"Note, The Dacliinr o/Prirnan Juiisdiclmn A Reerrmination of I ~ S  Purpose and 

"Canniaer supra note 28. at 336 
'iBafem. supra note 27 at  876-64 
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ministrative agencies. The development of administrative agencies 
was a response to the increasingly complex business of running the 
Federal Government. Several types of agencies were formed during 
this time, their character distinguished by the functions they per- 
formed and still exercise. Typically these include investigation, law 
enforcement, rulemaking, and adjudication. The largest independent 
agencies regulate entire industries through their power to license, tQ  
set rates, and to approve or prohibit business p r a c t ~ c e s . ~ ~  They com- 
bined executive, legislative and judicial powers formerly kept sepa- 
rate so as to effectively regulate concentrated industrial power.37 

The concept of primary jurisdiction defines how judicial powers are 
shared between courts and agencies Within this concept several types 
of jurisdictional conflicts could arise.38 For our purposes three cate- 
gories are appropriate. These involve where exclusive authonty rests 
in the agency, where jurisdiction is shared, and where exclusive ju- 
risdiction rests in the courts. The expansive dynamics of primary 
jurisdiction ere illustrated in  a line of cases originating a t  the begin- 
ning of this century. 

The landmark ca8e of Texas and Pacific Railmy Co. u .  Abilene 
Cotton Od C O . ~ ~  decided whether an ail company seeking redress for 
excessive rate charges in a common-law damages action must first 
apply to the Interstate Commerce Commission (ICC), which was re- 
sponsible for determining the reasonableness of the disputed rates. 
The Supreme Court held that a shipper seeking reparation predicated 

38Seepmwalls B Schwartz & H Wade, Legal Control ofOovemmenf AdminiPtrative 

"Id 
T h e  commentafore have ontlined several jvriadietionsl areas where the court and 

agency interact Botein, svpm note 27. a t  868. divide8 thie universe into four parts 
11 p"man.eiclvsiveivnsdicrion. where B court 18 limitedto svbllanfiveivdicialreview 
of agency action, 21 fme pnmar) iurrsdictmn, where the court seeks an initial deter. 
mination by the agency, 3) StatufoT). exemptions. and 41 agency immuniiationi in the 
antitrust field where the court may have no role except IO inteqref the exemption 01 
i m m ~ n i i s f i ~ n  power a i  the egeney 

Jaff~e.  6 u p m  note 29, at 121, develops three maw eafegonea 1) where juriadiefion 
I I  shared between coum and agencies hut referral IS made to an agency becavie of a 
techmcal question, or hecause It L ~ Y ~ V ~ I  an agency ~ Q Y B  OT hecause the agency can 
immunize the challenged conduct. 21 whereiuriidietion IP distinct but m m m m  p e a -  
tione of law and fact are involved and 31 where jurisdiction 18 exclumse and the first 
body to assume jvrisdictian decides the issue 

Davu, dupm note 26. st 119. adheres LO B  ingle view that primary junbdictian 
problems arise where junsdictmn IS concurrent 

Travis. m p r n  note 31, a t  929. posits three theories of deferral 
has exclusiveiuribdiction over the mme, 21 where e x ~ l w i v e  jur 
but defendant's conduct was "arguably lawfu?. and 31 where the agenc) has no lnrm 
diction but the ~gmcy 's  view would be of "matemi a ~ d  t o  the court 

Law in Brirain and the United States 26 (1972) 

"204 C S. 426 (19071 
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upon the unreasonableness of the established rate must first go to 
the ICC despite clear statutory language allowing a separate judicial 
remedy Otherwise the fundamental statutory purpose of producing 
uniformity of rates would be defeated. 

[Various court decisions1 would lead to favoritism, to the 
enforcement of one rate in one jurisdiction and a different 
one in another, would destroy the prohibitions against pref- 
erences and discnmination, and afford. moreover, a ready 
means by which, through collusive proceedings, the wrongs 
which the statute was intended to remedy could be success- 
fully Inflicted." 

Thus the desire for uniformity prevailed over clear statutory text 
Ahintoffuture expansionin thedactrinewasfoundInGreatNorth- 

ern Ry. Co L Merchants Eleuotor Co '' In this 1 9 2 2  case a carrier 
and a shipper disagreed about the propriety of freight charges for 
shipping gram The Supreme Court held that Judges could decide the 
complicated ~ S B U ~ S  involving the carrier's tanff because the question 
in the end was simply one of interpreting language, a question of la%- 
But Justice Brandeis, writing for the majority, noted that, if the tanff 
had used words in a technical or peculiar sense that could not have 
been understood without considering extrinsic evidence ofthem mean- 
ing, the Court would have regarded the question as one of fact to be 
referred to the ICC 43 A determination about reasonableness of rates 
or other technicalities of railroading "IS reached ordinarily upon vo. 
luminous and conflicting evidence, for the adequate appreciation of 
which acquaintance with many intricate facts of transportation le 
indispensable and such acquaintance 1s commonly to be found only 
~n a body of experts."" Concern for expertise hias now added to the 
desire for uniformity. 

In General Amencan Tank Car Carp u El Dorodo Teimrnal Co ? 
decided in 1940, the Supreme Court stated that whenever adminis- 
trative questions are raised. the proper forum for their determination 
is the administrative agency, even if it LS powerless to grant any relief 
for the plaintiff, El Dorado brought a contract action for money due 

Interstate Commerce Act ol 1887. ch 104 b 22, 24 Slat 319, 387 provided 
"Nothing m this act contained shall ~n any way abridge or alrer rhe remedm now 
mrrmg a t  common la* or by statute, bur the prmmanr of this act *re in addition ro 
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under the terms of a leasing agreement. The carrier defended on the 
ground that payment of the sum would amount to making a rebate 
prohibited by the Elkins Act." The Court concluded that, even if the 
ICC was not able to grant damages for breach of a contract, i t  had 
primary jurisdiction because i t  had authority to determine the rea- 
sonableness of allowances and practices after full investigation. It 
was thus expert in this field. The courts, on the other hand, were only 
able to enforce claims arising out of the failure to comply with the 
Commmsion'a lawful orders. 

A major restatement of the doctnne appeared in 1952 in For East 
Conference u .  United States.47 In that case the government brought 
an antitrust suit attacking a dual system of rates agreed on by a 
conference of water carriers for the benefit of member carriers. The 
Supreme Court dismissed the suit to give the Federal Maritime Board 
an  opportunity to grant immunity to the defendants, which it had 
apparent authority to do under the Shipping Act.'8 The majority of 
the Court referred to a principle 

now firmly established, that in cases raising L S S U ~ B  of fact 
not within the conventional experience of judges or cases 
requiring the exercise of administrative discretion, agencies 
created by Congress for regulating the subject matter should 
not be passed over. This is 80 even though the facts after 
they have been appraiaed by specialized competence serve 
as a premise for legal consequences to be judicially defined 
Uniformity and consistency in the regulation of business en. 
trusted to a particular agency are secured, and the limited 
functions af review by the judiciary are more rationally ex- 
ercised, by preliminary resort for ascertaining and inter- 
preting the circumstances underlying legal iisues to agencies 
that are better equipped than courts by specialization, by 
insight gained through experience, and by more flexible pro- 
cedure.'e 

Expertise was desirable because agencies were stocked with special- 
ists and chartered to decide regulatory mues. 

The next major case applying the principle of expertise came in 
1956 in United States u Western Po& Rodway C O . , ~ ~  where the 

at 46 U S  C 
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Supreme Court held that  interpretation of a tariff was within the 
primary jurisdiction of the ICC. The issue was whether transportation 
of napalm bomb casings fell under the tariff rate for bombs, or under 
the much lower rate for gasoline-filled drums. The government had 
argued that the shipments were not hazardous as defined by the term 
"incendiary bomb" used in the tariff and, therefore, the higher rate 
did not apply. The Court rejected this argument 

The difficulty with thia line of argument IS that we do not 
know whether the "incendiary quality of the freight" was in 
fact the reason for the high rate, still less whether that  was 
the only reason and how much weight should be assigned to 
it Courts which do not make rates cannot know with exact. 
itude the factors which go into the rate-making process. And 
for the court here to undertake to fix the limits of the tariffs 
application without knowledge afsueh factors, and theextent 
to which they are present or absent in the particular case, 
18 tantamount tQ  engaging In judicial guesswork. It was the 
Commission and not the court which originally determined 
why incendianea should be transported at B high rate. It LS 
thus the Commission which should determine whether ship- 
ments of napalm gel bombs minus bursters and fuses meet 
those requirements; that is, whether the factors making for 
certain costs and thus a certain rate on incendiaries are pres- 
ent in the carriage of such incompleted 

Agency expertise was desirable in this case because the agency ex- 
clusively possessed the means to properly construe the tariff--a task 
Congress had delegated to It 

Utilization of agency expertise 18 not always required. The Western 
Pacific court cited Great Northerns2 and noted that, If the agency 
pasition was already clear or there w a ~  no need to probe into the 
reasonableness of the rate, referral was unnecesary 

[Iln many instances construing the tariff does not call for 
examination of the underlying cost-allocation which went 
into the making of the tariff in the first inatanee We say 
merely that  where, as here, the problem of cost-allocation 1s 

relevant, and where therefore the questions of construction 
and reasonableness are so intertwined that the Same factors 

" I d  81 64 
" Id  at 69 

108 



19881 PRIMARY JURISDICTION 

are determinative on both issues, then it is the Commission 
which must first pass on them.6s 

The preceding casea involved concurrentjurisd,ction shared between 
court and agency. But what if the agency has no jurisdiction? This 
issue arose in early ant l tNst  casese4 and again in Rosado U. W ~ r n a a " ~  
decided in 1910. In that  cam welfare recipients sued to prevent the 
expenditure of federal monies in support of New York's welfare pro- 
gram, asserting that is was incompatible with federal law. The De. 
partment of Health, Education and Welfare (HEW) had the power to 
cut off federal funds if a state's plan did not conform with federal 
statutory requirements. But welfare recipients could not obtain an 
administrative ruling because HEW had no procedures allowing the 
recipients to participate in the agency review. The Supreme Court 
decided that thejudge need not defer to HEW. It was "most reluctant 
to mmme Congress has closed the avenue of effective judicial rewew 
to those individuals most directly affected by the administration of 
its program."66 There was no jurisdiction to share with respect to 
these issues. 

This atatement wa8 promptly turned on its head one year later in 
R i m  u .  Chicago Mercantile E x ~ h a n g e . ~ '  In that cam the Supreme 
Court held that  a plaintiff could not ask a court to decide for itaelf 
an issue which the Commodity Exchange Commission was capable 
of determining, even though he was incapable of initiating Commis- 
sion proceedings. Riem claimed the exchange had used a blank mem- 
bership authorization form signed by him to illegally transfer his 
exchange membership to a third party. Allegedly, this was in  fur- 
therance of a conspiracy violative Of the Sherman Act,S8 Commodity 
Exchange Act,Sg and exchange rules The defendants claimed that 
the rules allowed such a transfer and compliance with the rules was 
a defense to the antitrust charge. The Court held that the Commodity 
Exchange Commission had primary jurisdiction because its action 

"352 U S  at 69 
"See, e # ,  Unrled Stsfea Alksli Aas'n v United States, 325 U S  196 11945). Geargla 

v Pennsylvania R R.. 324 US. 439 (1945). United States Navigation Ca v Cunard 
S S Co , 2 3 4  U S  474 11932). 

"397 U S  397 (1970) 
" I d  at 404; mrord United States v Elrad, 627 F Zd 813,818 (7th Clr 1980) ("where 

no adminibtrative remedy exists, the doctrine of pnmaryiurisdrctian does not apply ") 
"409 D S 289 (19731 
I C h  647, 9 1, 26 Stat 209 11890) (presently codified as amended at  16 U S  C 5 1 

11982)l "Ch 369, 42 Stat 998 11922) lpresenfly codified a i  amended at 7 U S.C $ 5  1-24 
(1932)l 
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could possibly immunize the defendant's act and some parts of the 
case were arguably within the Commmaon's statutory jurisdiction. 
A prior Commission adjudication of the question of whether the rules 
were followed would also be of "material aid" to a court in resolving 
the immunity queation The matenal aid standard apparently has 
a very low threshold. AB one commentator noted, "[tlhis minimal 
quantum of aid will be present in almost any circumstance ''sl 

A later Supreme Court pronouncement came in "iader L Allegheny 
Arlines,  Ralph Nader sued the airline for failing to honor hia 
reservation due to overbooking. He sued in tort, based on fraudulent 
misrepresentation ansing from the airline's failure to inform him in 
advance of its deliberate overbooking practices. The Supreme Court 
reversed the District of Columbia Court of Appeals, which had held 
that the Civil Aeronautics Board (CAB) must be allowed to determine 
in the first instance whether the defendant's failure to disclose Its 
overbaaking practices violated section 411 of the Federal Aviation 
A ~ t . 6 ~  That section provides, in part, that If the CAB considers such 
action to he in the public interest, it may order an air carrier to cease 
and desist from engaging in an unfair or deceptive practice. 

The Court reviewed the primary Jurisdiction doctrine and deter- 
mined that, in this cme,  unlikeilbrlene, there was no conflict between 
the regulatory scheme and the existence of cornmomlaw remedies 
because the CAB had not required the carriers to engage m over. 
booking or to fad to disclose that they do so. Nor was there any need 
to secure the Board's expert Judgment. "The standards to be applied 
in an action for fraudulent misrepresentation are within the conven- 
tional competence of the courts, and the Judgment of a technically 
expert body is not likely to he helpful in the application of these 
standards to the facts of this case."64 Furthermore, allowing the CAB 
to determine if section 411 had been violated would not immunize 
the carrier from common-law tort liability for fraudulent misrepre. 
sentation hecauae the statutory and common-law isiues were not coex- 
tensive; one related to the public interest, the other to private rights. 
The CAB had no jurisdiction over the latter issues 

These cases indicate that, in addition to the original concern for 
uniformity. the Supreme Court has developed several other principles 
of primary junsdietion. Expertise, bath in the form of an agency's 

" 4 0 9  D S st 302 
6LTrauli. mpia  m f e  31 at  946 
-'426 U S 290 119761 
"Codified at  49 U S  C F 1381 l1962> 
"426 U S  at 306-06 
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specialization and Its ability to resolve unique policy decisions, came 
next. Then the availability of an administrative remedy, whether the 
regulation involved the public interest, and whether the agency could 
materially aid the court were added to produce a rather discretionary 
standard. A look at  how the lower courts apply these factors reveals 
the state of confusion in this area. 

B. CURRENT STATUS 
Given the many general principles involved, the fuzziness of the 

criteria and the many varied fact patterns, it  is not sulprising that  
the lower courts have developed divergent approaches to determine 
when and how they use the doctrine. A brief survey of these ap- 
proaches will illustrate its current status To a certain extent the fact- 
specific nature of the industry or program involved determines the 
outcome. 

Although primary jurisdiction originated in a case involving en. 
forcement of private rights? It has been applied most often in the 
area of public antitrust law. In this area the  two competing national 
policies of regulation and competition collide, with agencies respon- 
wble for the former and courts the latter.bb Within the antitrust field 
the pervasiveness of the regulatory scheme is important!' The ex- 
istence of a statutory exemption or agency immunization power to 
uphold the challenged business activity and defeat the antitrust suit 
is also important. As Professor Kenneth C. Davis note8: "Fitting to- 
gether antitrust law and regulatory law creates many problems of 
primary jurisdiction because  court^ are the principal enforcers of an- 
titrust law and regulatory agencies have at  least the initial respon- 
sibility far creating, interpreting, and applying regulatory policy."b8 
This area of concurrent, sometimes competing. iurisdietion finds the 
classic use of the doctrine. 

"Teras & Pac Ry v Abilene Cotton 011 Co , 204 U S  426 119071 
B'Good eaplanationa af these interactions are found m 4 K Dana, u p m  note 26, at 

109-10 and L Jams, Judicial Control of Adm~nntrative Action 141-51 11966). See 
ala0 Canvliser, Piimoiy Jurisdiction Tho Rule and I18 Rolionoiirafions, 65 Yale L J 
330-36 119561. Jaifre, Primary Juiadiclron Reeunsidried The Antitrust Laws, 102 U 
Pa L Rev 436 119541 v m  Mehrm The Anlifiusl Laas and Reeuiohd I n d u r c w  

"K D a u w  ~ u p m  note 26. at 120 

111 



MILITARY LAW REVIEW [Vol. 119 

The courts have frequently applied the primary jurisdiction doc. 
trine in cases involving the mqor regulated industries. These include 
the ra1lroad.6~ and trucking" sectors of the transportation 
industry. Public utilities and energy,'z securities and comrn~dities, '~ 

Maritime Comm'n v Pacific Maritime Aas'n 435 U S  40 119161, Southwestern Sugar 
& Molasaes Ca Y River Terminals C o r n .  360 0 S 411 ,19591 Federal Maritime Bd 

the &cur& Exchange Art. 63 Cal L Rei 926 119161 
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and banking" are all industries where the courts have favored the 
doctrine. The airlines7s and industries have seen 
les8 frequent acceptance of the doctrine. 

Major federal program area8 where the doctrine has been applied 
include labor relations," health and safety,'8 city planning,'g and 
political campaigns.80 It has been rejected in eases involving the en- 
vironment,B' state handicapped s e r v ~ c e s ~ ~  and ~arrections.8~ 

"See, e g .  United States Y Citizens & Southern Nat'l Bank.. 422 U S  36 (19791, 
United States v Michigan Nat'l COT.,  419 U S  l(19741, Whtney Nat'l Bank Y Bank 
a i  New Orlesna, 379 U.S 411 (1965). United States Y Philadelphia Nat'l Bank, 374 
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There m e  few cases in the ares of government c~n t rae t s .~ '  Chief 
among them 1s a decision involving MeDonnell Douglas, a large Air 
Force defense contractor. In Linrted States U. MeDonnellDolrglas Corp Y 
the contractor failed to comply with a Comptroller General subpoena 
for business records in connection with e General Accounting Office 
(GAO) review of certain contracts. The Comptroller General sought 
to enforce the subpoena in federal district court The contractor filed 
e notice of appeal with the ASBCA contesting the subpoena Mc- 
Dannell Douglas argued that the subpoena wa8 not for materials 
"directly pertinent" as required by the access to records clause in the 

The ASBCA dismissed the appeal without prejudice be- 
cause there was no claim or contracting officer's final decision The 
contractor argued to the court that the ASBCA had exclusive subjeet- 
matter jurisdiction of the "dispute" under the Contract Disputes Act 
If not, then the doctrine of primary jurisdiction should be invoked to 
let the board initially decide the issue, because interpretation of the 
access clause was a contract dispute. 

The Eighth Circuit held that Congress apecifically empowered dis- 
trict courts to enforce subpoenas by statute. The Contract Disputes 
Act's statutory system of remedies wa8 not applicable and did not 
conflict with this jurisdiction. Citing Western Paeq%c,b' the court stated 
that the doctrine of primary jurisdiction was inappropriate because 
a referral must relate to the purposes the doctrine servedBe Here 
Congress specifically entrusted district courts with enforcement of 
subpoenas, which impliedly required interpreting the scope of the 

w S e ~ ,  e g, McDannell Douglas C o p  Y United States. 754 F 2d 366 #Fed Cir 19851 
lcomptraller general subpoena of recards). United Sfatel \, McDonnall Douglas Carp 
751 F 2d 220 (8th Clr 19841 (camptroller genersl subpoena faor records,, In 71 G a n  
Amraft C o p  ,698 F 2d 775 16th Cn 1, e r n  denied 464 L S 820 
United States I Medica Indue, Inc , 685 F Zd 230 17th Cir 198 

61781 F Zd 220 (8th Clr 1984) 
diThe access C ~ ~ U B B  prondsd 

The Cantramr agrees that the Comptroller General of the United States 
or any of hli duly authorized repreeenfativea ahall. until rho expmatron 
of three years aiter final paymenr under this contiam . have m e s s  
LO and the nght  ro examine any directly pertinent book8 documents. 
papers. and records af the Contractor ~ n v o l v m g  t ransa~tmn~ related t o  
fhih Contract 

"352 U S  59 11956, 
'&751 F 2d sf 224 
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contract's aeces~ to records clause. The court also noted that the doc. 
trine of primary jurisdiction should be used only if a factual question 
requires bath expert consideration and uniformity of resolution. It 
cautioned that courts should be wary of invoking a doctrine that often 
results in additional expense and delayan 

In an  earlier case prior to the Contract Disputes Act, the District 
of Columbia district court refused to refer a breach of contract claim 
to the Army Corpa of Enpneers Board of Contract Appeals. In Rohr 
Zndustrm u .  Washmgton Metropolitan Area Transtt Authority,8O a 
contractor providing rail cam sued the transit authority in district 
court for breaching its contractual duty under the contract's disputes 
clausee1 to provide an  adequate disputes resolution mechanism. The 
district court decided that this claim could be more efficiently and 
accurately resolved by the board of contract appeals. But the D.C 
Circuit reversed, noting that resolution of the contractual issues did 
not involve difficult technical questions beyond the judiciary's tra- 
ditional competence. Referral to the board was not desirable because 
the boards prior four-year delay in acting on Rohr's claims was the 
basis of its breach of contract theory 92 

C.  THE ROLE OF STATUTORY 
INTERPRETATION 

Administrative agencies share a common heritage-they are cre. 
ated by some legislative OT executive Instrument. In primary juris- 
diction analysis, interpreting the extent of the delegatton of authority 

Beid 
"720 F 2d 1319 ID C Cir 1983) 
O'The disputes clsuee provided m plfineni pan 

1a)Exceptasofherwlseprovldedm thlscontract.anydllputDcDncernlng 
a question of fact arising under this contract which LQ not disposed of by 
agreement ihall be decided by the Contracting OEeer. who shall reduce 
hw decision t o  writing and mail or otherwise furnmh B copy thereof to 
the Cantractor The decision of the Contracting Officer ahall bs final and 
CO~CIYSLV~ unless within thin" 1301 daw from B e  date of remint of such 
copy. the Cantractor mails or kherw& rumahes t o  the Contrk ing  Of- 
ficer B written appeal addmared f~ the Board of Directors of the Wash. 
ingtan Metropolitan Area Transit Authority 

(c1 If an appeal 18 taken from the deeiaian by the Confraefing Officer. 
a hearine will be held before the Cams of Enmeers,  Dmartmenf of the 
Army, Baard a i  Contract Appeals and B wnttin opinion will be provided 
to the Board of Directors by the Board of Contract Appeals For the pur- 
poses hereof. such opinion wil l  be considered a reiommendafion far the 
m i o n  to be taken bv the Board ofDirectars or the Cenaral M a n a m  lhts 
authonsed representative 

'1720 F 2d at 1323 
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to an agency is often critical Often more than the enabling Statute 
is involved, such as where the cause of action 1s based on B statute 
The important issues here involve the kind and scope of authority 
delegated by the governing act, whether a statute exempts a chal- 
lenged activity, whether an admimstrative remedy IS provided and. 
perhap8 most Important, whether primary jurisdiction analysis IS 
relevant a t  all. As Professor Davis States, "Many problems about 
allocation of power to a court or to an  agency to make an initial 
decision are sheer questions of Statutory interpretation. and the an- 
ewer is so clear in the statute or in Its legislative history that no 
principle about primary jurisdiction needs to be taken into account 

The courts use the traditional tools of statutory construction to 
determine the intended meaning. They initially consider the statu- 
tory text, its legislative history, and the underlying congressional 
purpose. Although not a primary jurisdiction case, the second Mc- 
Donne11 Douglas decision is a good example of this technique 

the Eighth Circuit upheld a district court's en. 
forcement of a subpoena for contractor records and refusal to stay the 
ease pending a decision by the ASBCA even though the court wes 
required to interpret a government contract clause In McDonnelI 
Douglas Coip. o. Unrted States,P6 the Court of Appeals for the Federal 
Circuit upheld the ASBCAs dismissal of the contractor's appeal, but 
reversed the board's ruling that It would have subject-matter juris- 
dietian If a claim had been presented ta a contracting officer for de- 
cision The court held that the Comptroller General was not required 
to submit a claim of access to a contractor's record to a contracting 
officer before seeking enforcement in the distnct court. The General 
Accounting Act of 198OS7 gave the Comptroller General a statutory 
charter to independently investigate both contractors and govern- 
ment agencies. 

The court specifically rejectedMcDonnell Douglas's contention that 
the Contract Disputes Act covered all contract disputes save the stated 
exceptions (such as fraud). The contractor had argued that,  since the 
Contract Disputes Act contained no exception for the Comptroller 
General, by implication Congress intended none. Agreeing with the 

As noted 

OrFor B good discussion of the role of clatutary interpretation m admimstratlve Is*' 
see Diver, Stohfa" Ilerpmlalion an tho Adniinrstiafiaa Sfale. 133 U Pa L Rer 549 
'19851 
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contractor's Statement of the general purpose of the statute-to con- 
solidate disputes ad,judication-the court nevertheless held that the 
separate right contained in the GAO statute created an exception to 
this all-disputes coverage." 

The court also noted that initial resort to the board would be costly, 
slaw, and futile beeauae any decision would not be binding.e9 The 
court reasoned that  Congress would not vest subject.matter jurisdic- 
tion over this m u e  t o  a body unable to enforce, or prevent enforcement 
of, such claims.'0o The court also stated, "Further, we know of no 
authanty which would have permitted the dmtnct court to have sought 
help from the board had it wished to know it8 views about the nature 
of the contractor's 

One often-cited principle in this area is the supposed judicial 
abhorrence for statutory repeals by Yet the results are 
far from predictable. The Abilene case is a good example.1o3 Perhaps 
the most that can be said is that  statutory interpretation is a nec- 
essary complement to the doctrine of primary jurisdiction Properly 
used, it promotes the purposes ofthe doctrine by discerning the proper 
role of an administrative agency. One commentator summed up its 
importance succinctly: 

[A] finding of exclusive jurisdiction 1s a conclusion of law. . . . 
A rigorous methodology of statutory construction is needed 
to keep this [a court's own policy preferences] from becoming 
a wholly discretionary process.. . . Statutory analysis re- 
quires a definition of the particular issue in dispute (e&, the 
defendant's conduct), followed by an analysis of the agency's 
function and power with respect to that issue. The court can 
determine the statutory power question at  once If exclusive 
jurisdiction exists m one of its three principal meanings: (1) 
the issue concerns the scape af a rule or agreement already 
approved by the agency, (2) the issue could be decided pur- 

s1754 F 26 81 371 
"Id st 368. where the c a u l  stated "Nevertheless, MDC [McDannell Dawlks Cow 1 
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suant to an express agency power, or (3) the issue could be 
decided pursuant to an implied power 'Os 

Before analyzing the particular issues in dispute, we turn to consider 
the setting of the General Dynamzcs ease-the defense industry 

111. THE DEFENSE INDUSTRY 
The nature of the regulated mdustry is always relevant in primary 

jurisdiction analysm The pertinent parts of the defense industry in. 
elude the defense contractors and procuring agencies, the regulated 
activity (federal procurement), and the regulatory bodies The rela. 
tionships among theae elements help determine whether judicial def- 
erence is required under the doctrine of primary jurisdiction to pre- 
vent upsetting a regulatory scheme. 

A. COMPOSITION OF THE INDUSTRY 
The defense industry 18 made up of several large corporations and 

a multitude of smaller businesses. The relatively few large defense 
contractors receive B majority of the procurement The 
industry is characterized by both unique weapon system acquisltions 
and routine procurement Although the phrase "military.industria1 
complex" is little used today, it 1s still a valid characterization of the 
Industry. The military departments and e~vilian contractors are tied 
together in large part because of the need to maintain a large in- 
dustrial base geared to produce unique military items on relatively 
short notice in times of mobilization.'0' 

Unlike most mqor industries consisting of many buyers and sellers 
contracting with each other for goods and services, the defense mar- 
ketplace has one major customer-the Federal Government The Fed- 
eral Government purchases billions of dollars of defense related goods, 
services, and construction every fiscal year loa About mxty percent of 
the federal procurement budget is spent on defense-related procure- 
mer~ t . ' "~  Although small compared to the total market for commercial 
products, the federal market 1s the single largest concentration of 
purchasing power in the United States.11D 

106Trav~a, aupm note 39, st 939 
xcdJ R Fax, Arming America 43 (1974r 
>"-1 Report af the Commission on Government Promrement 4 119721 LheremRer 

lodJ Fallows, National Defense 4-7 119811 
Report1 
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This purchasing power is not exercised by a single central orga- 
nization. Nor does a single body regulate the entire defense industry. 
Instead, each agency procures its own goods and services and many 
have no regulatory function a t  all. The agencies do represent the 
United States. This distinction has important ramifications. The Com. 
mission an Government Procurement explained 

Contracts are a principal means of accomplishing many 
important Government functions. The contractual amange- 
ment between the Government and a contractor generates 
legal relationships that  are substantially different from the 
relationships between regulatory agencies and the public. 
Although procurement regulations sometimes prescribe con- 
tract terms, prospective contractors usually can compensate 
far such requirements through pricing or other negotiable 
aspects of contracting. These differences are sufficient in de- 
gree, if not altogether in kind, to set procurement apart from 
the typical arbitral-type operations of traditional regulatory 
agencies."' 

The composition of the defense industry indicates that It is unique 
both because of paramount issues of national defense and because of 
the government's role as a powerful buyer. This inherent character- 
istic of federal procurement places a dual role upon the agencies; they 
are not only buyers but also part-time referees. 

B. AMOUNT AND FORM OF GOVERNMENT 
REGULATION 

One work cited by the lower court Judge ~n General Dynarn~cs"~ 
describes the defense industry as "totally The amount 
of governmental regulation is indeed great,"4 but the regulations 
apply not only to the defense industry, but also to the space industry, 
furniture industry, paper Industry, medical supplies industry and any 
other industry that does business with the Federal Government. 

DiVAD contract elone cook up i ' ~ ~ v e ~ d  feet of shelf space " 644 F Supp at 1604 
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Many remons exist for the large number of rules and regulations 
Chanpng political inRuences in the legialative and executive branches 
produce new and more detailed federal procurement methods. For 
example, an intricate set of rules has developed to accommodate the 
public need far full and open competition in procurement and the 
military need far BOUICBS able to produce mereaamgly sophisticated 
weapons Concern for promotion of certain social and economic poli. 
c i e ~  adds to the list of required clauses in government contracts."j 

The sheer volume of busmess,'16 mstnutianal desire for standard 
formats and procedures,'" many levels of bu reauc ra~y , "~  and neces- 
sity to accommodate vaiious specific legislative and executive diree- 
twes previously descr~bed"~ have produced detailed rules and reg- 
ulations that may apply dunng the formation, administration, and 
claims stages of government contracting The lack of a central pro. 
curement organization contributed to the haphazard growth of reg- 
ulations. The Commission on Government Procurement explained. 

[Nlo organization is fully in charge of this activity that 
involves so much money and so many people, and has such 
important economic implications. . . Alternatives for a s1m- 
plified regulatory system were examined Nevertheless, like 
topsy. the regulations >ust grew,' relatively free from top 
level review The sheer volume of regulatory material and 
the frequency of changes had become impassible to compre- 
hend or coordinate.1zo 

Yet the end product of a contract made against this background of 
numerous specific rules hardly seems more complex than agreements 

" IA  table included ~n the Commaslon's report hits 38 separate sfslutes mple- 
menting mcial and ecanomic programs that were in effect I" 1972 1 Repart supra 
"ale 107, at 114 

"'See ~ u p m  notes 108-09 and accompanying text 
L"Mueh of the desire for uniformity in this area IS due to the high turno~ei and 

nneven framng levela a i  government procurement permnnel See 1 Repofi. supm note 
107. ch 5 

"iI'he Cornmiision on Government Rocvrement found a "snowball effect" on rep  
u1atmns that pais down through devera1 eehelona of bureavrraey 

Svpplementing and implementing-and often repeating and rephraa. 
Ing-the t a p - l e d  procurement and c ~ l l a f e ~ ~ l  regulatmna are subordinate 
agency procurement and e~llstersl  regvlalionb These mmeumeb flow 
down to  the fourth and fifth l e ~ e l i  For example, ~n the Army, the ASPR 
[Armed Selricea Procurement Regvlationil and other primary regulatmni 
*re amplified by five level8 of intermediate regulafiona and instructions 

1 Repon. s v p m  "are 107, at 38 
'"See ~ u p m  note 115 and Bceompanymg text  
> * e l  ~ ~ ~ ~ r t .  note io?. st 18s 
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made in the private business community involving mergers and ae- 
qmatmns, and the courts have interpreted these far decades. The 
trepidation judges feel towards the "infrangible mass"12' of a govern- 
ment contract IS probably due more to the infrequency with which 
Article I11 judges are called upon to resolve government contract 
issues than any uniquely complex legal issue present in federal pro- 
curement. 

C .  THE REGULATORY BODIES 
The Commission on Government Procurement also identified few 

Today [1972] there are more than 150 depanments, in- 
dependent agencies, boards, committees, and commissions, 
ranging from giants like the Department of Defense [footnote 
omitted] to d i m m u t m s  like the Committee on Purchases of 
Blind-Made Products. [footnote omitted] Most are the erea- 
tures of statute; some of Executive order 

All are operahonal in the sense that all procure at  least 
office supplies and equipment. But with many, buying is 
negligible, and they have no further participation m pro- 
curement; for example, the National Mediation Board. [foot- 
note omitted] Some agencies, such as the Small Business 
Administration, Department of Labor, and General Services 
Administration, are also regulatory in  the sense that they 
shape the procurement of other agencies.'z2 

true regulatory agencies present Ln the federal procurement field 

This distinction is important because referring issues to an admin- 
istrative body that does not regulate the industry fails ta promote the 
intended purpose of the primary jurisdiction d o e t r ~ n e . ' ~ ~  Uniformity 
is not achieved If the agency's promulgations set no precedent, affect 
only a portion of the industry, or are easily upset by another agency's 
policy declaration Expertise is not gained if the agency IS not equipped 
to make policy choices and investigate market conditions like true 
regulatory bodies. Instead, judicial economy 1s enhanced in much the 
same manner as court employment of a master. 
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Another difference relates to the rationale for excluding federal 
procurement from the requirements of the Administrative Procedure 
Act (APA,. 

The proprietary interest of the Government as B contraet- 
ing party must be considered a significant factor differen- 
tiating procurement agencies from reglllatoq agencies %,hose 
role IS that of an umpire reaching a policy decismn as the 
result of adversary activity on the part of competing groups 
outside the Government [citation om~ttedl This proprietary 
interest IS the main reason the exemption for contracts was 
granted."' 

This duality of inrerest marks the federal procurement agencies BS 

decidedly different from the major independent regulatory agencies 

Moreover, analysis of the perwsiveness of the federal regulatory 
scheme cannot stop with simply surveying the amount of regulation 
and uniqueness of the industry A conclusion that an industry 1s 
heavily regulated 1s meaningless absent a relationship between the 
regulation and the regulator Indeed, it IS interference with an agen- 
cy's regulatory scheme that the doctrine of pnmaryjunsdictmn seeks 
to avoid Thus the prime regulator must be identified and placed 
within the scheme to properly a~sess Its degree of expertke, its ca- 
pability to produce uniformity, its power to reconcile policy issues. 
and Lts ability to grant relief to the applicant. 

This \>-as recognized by the Xinth Circuit in Its General Dynamics 
opinion. 

The doctrine of primary prisdietmn operates as follows: 
"when there IS a basis far judicial action. independent of 
agency proceedings, couris may mute the threshold decision 
as to certain ISSUBS to the agency charged with primary re- 
sponsibility for governmental superviaan or control of the 
particular industry or activity involved I' . The doctrine 
applies when "protection of the inteplty of a regulatory scheme 
dictates preliminary mmrt to the agency which administers 
the scheme.". . Thus, I t  IS the extent to which Congress, in 
enacting a regulatal). scheme, intends .m admmmstratwe body 
to have the first word on ~ S S U ~ B  ansing in judicial proceedings 

"'1 Report. m p i a  note 107, a t  40 
"'Far East Conference Y Kmted States 342 0 S 670. 674 119628 
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that determines the scope of the primary prisdiction doc- 
trine.'2i 

Although not strictly regulatory bodies, many procurement agen- 
cies influence procurement p~l icy. '~ '  The Department of Defense, the 
Office of Federal Procurement Policy, the Office of Management and 
Budget, military departments, the armed services committees, Con- 
gress, and the office of the President all set procurement policy, issue 
directives and regulations, Investigate, and enforce the law.128 

In addition to the agencies listed above, the Department of Justice 
IS the  major agency responsible far fraud investigation, prosecution, 
and settlement of litigation.'zB It has always litigated criminal and 
civil fraud cases in  federal court, leaving the military services to 
litigate nonfraud contract disputes before the 

Compare this situation with an independent regulatory agency, 
such as the Interstate Commerce Commission. The ICC has the duty 
of regulating the transportation industry to protect the public inter- 
est.ls1 To that  end it Investigates, makes rules and regulations, and 
adjudicates disputes over the  reasonableness of carrier tariffs and 
whether various business combinations are immune from the anti- 
trust laws. Its regulations are qualitatively different from those in  
the defense industry. There, regulations reflect the superior bargain- 
ing position of the Federal Government as a buyer. It can set and 
change the mles of procurement. There 18 no balancing of the public 
interest performed by an independent agency like the ICC as the 
government and defense contractor go about their business The pub. 
lie interest is protected by the workings of the political process in the 
executive and legislative branches. Various executive agencies do 
exercise policymaking power, but of a kind distinctly different than 
the major independent regulatory agencies. 

The Ninth Circuit grasped this fundamental distinction when it 
observed 

"'Unrted States v General Dynamics C O T ,  818 F 2d 1356, 1362 19th Ca 19871 
(cites omitted) 

'*'TheCom~ssianfavldten~orylvreesafpmvrementpolicymthethree branches 
of government 1 Report, supra note 107, a t  10 

'IdThe agency directly responsible for promulgatmg the Coat Aeeounfing Standards 
that are involved ~n General Dynamics has effectively ceased t o  exist. Funding for the 
Cost Accounting Standards Board expired m October 1, 1980 

L'sSee supra notes 144-45 and aceompanylng text. 
LJoSee znfm note 191 and aceampanymg text 
>'I49 U 3 C 3 111982) 
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The Board [ASBCAI IS not involved m the creation of reg- 
ulations or in the drafting of military contracts and nothing 
in the CDA implies congressional intent to delegate polmy- 
making or policy-implementing power to the Board Thus, It 
has little in common with such bodies as the Interstate Com- 
merce Commission and the Securities and Exchange Com- 
mission, which have quasi-legislative powers and are BC- 

tively involved in the administration of regulatory statutes.'32 

Before considering funher  the question of which agency is appro- 
pnate for primary jurisdiction purposes, the characteristics of the 
criminal fraud case must be explored 

IV. THE NATURE OF THE CRIMINAL 
FRAUD CASE 

The decision to invoke the primary prmdietian doctrine does not 
turn on whether the ease involved is criminal or civil, nor does It 
depend on what cause of action is brought The type of action at  issue 
does determine an what questions the court thinks it needs help from 
the agency.'33 For example, the c a u ~  of action may rest on a statute 
whose effect is important far the reasons noted above 

A. FRAUD CASES IN GENERAL 

L"6Z8 F 2d at  1365 
L'lSee, e g , Umtsd Smfe6 \, General Dynamics Corp ,644  F Svpp 1497 1504 IC D 

Cal 19861, redd, 626 F2d 1658 (9th Cir 19871 

LdrFmes, farfeltures, r e c ~ v ~ n e s .  and c i v i l  aetflemenrs more than doubled. from S30 3 
m ~ l l ~ o n  t o  $71 7 rn~lhon, ~n 1966 46 Fed Conr Rep (BNAI 1007 (Dee 15, 1966, As 
of May 1. 1955. 4: of the top 100 defense contractors weie under mr,estlgaflon for 
cnmmal contract fraud Business Week. July 7 ,  1965, at 24 

L'BFor example. DOD established B pmeuremenl fraud unn m 1962 and DOJ did 
rhe same shortly thereaner t o  handle malor DOD fraud inveetigatlonr and maximlie 
coordination and pin t  decision making 

'"See Graham, Suspnr~an  afCanlracrm and Ongomg Crimind lni.rsfigalzons for 
Conlmcf Fraud Looking for Fairness fmm a Tightrope ofCampetmnglesue8. 14 Pub 
Cant L J  216 11964) 
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officmls at  all levels,1sB and a high ranking DOD official called for 
corporate voluntary self-discloaure of cnminal violations relating to 
fraud in  the performance of government contracts.'38 

The underlying public interest principle was explained by a DOJ 
official: 

The trend to an immediate government response to alle- 
gations of fraud-criminal investigation and suspensmn--la 
fueled by some common goals and purposes A primary pur. 
pose is to insure that federal procurement dollars are well 
spent, that the government receives the best possible product 
far the lowest possible pnce to achieve these goals, and that 
bidders m e  respans~ble."~ 

The importance of this public interest 1s illustrated by the priority it 
enjoys within the Federal Government. "Generally speaking, the pub- 
lic and the governmental interest in detecting and prosecuting cnm- 
mahty outweighs other administrative and civil concerns of the gov- 
ernment "I4' 

It was in this context that DOJ obtained the indictment in the 
General Dynamics case. Procurement fraud issues underlaid the en- 
tire criminal case 

B. CRIMINAL JL'RISDICTION 
In General Dynam~es, the indictment specified one count of eon. 

spiracy in violation of 18 U.S.C section 371,142 and six counts of false 

L'BDepwtment of Defense Office of lnipector General. Indicators of Fraud in De. 
partment of Defense Procurement IJvns 1, 1984) (heremafter Red Book!. 

L'BLetfer from William H Taft. I\'. Deputy Secretary of Defense 'July 24, 18861, 
reprmted m 46 Fed Cant Rep (BhAI 292-83 1Aug 11. 19861 

LdWrsham. Mischargbng A ContrnctCoslDwpula oiCiirninalFmud~, 15 Pub Conk 
L J 208, 218 (1985) 

I"ld at 219 The mponance of fraud abatement in further m d u t e d  by the recent 
passsage of the Program Fravd Civil Remedies Act of 1986, Pub L Na 99.509, 100 
Stat. 1185, and amendments to the False Claims Act. 31 U.S.C SI 3729.3781 11982). 
the Anti-Kickback Act. 41 U S C. $! 51-54 (19821. and Y B ~ O Y B  afher fraud abatement 
pmvlsmna In the Defense Aeqvisition Improvement Act af 1986. Pub L No 99.661. 
ion Stat 3910 
"'The elemenfa of a eonipiracy cais are 

(1) that  theoanipiracydeneribedmthp indietm'ntwaswillfvllyformed. 
andwasenstmgafarabaufthef~mealleged.~2)rhattheaecusedrillfully 
became a member of the conspiracy, 13) that  o m  a f t h s  canspiratars there- 
after knowingly committed at leait m e  of the avert arts charged in the 
Indictment, a torabout the time andplacealleged and(4)thatsuchovert  
am web knowingly done ~n furtherance of mme abject 01 purpose of the 
mmpiiaey, aa charged. 

Graham supm note 140, at 221 n 76 
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Statements in violation of 18 U.S.C. sections 1001 and 1002 (aiding 
and abetting) 143 Jurisdiction in the district court wss thus based on 
these federal statutes. Onpnal junsdictmn of federal criminal charge8 
resides in the federal district courts 144 "Congress has always in the 
broadest terms vestedlurisdiction to  try crimmal cases in the lower 
courtz.. . There are no exceptions made ' 1 4 5  But the fact that cnm. 
mal charges are Involved, normally the province of federal courts. is 
an mconmstent barrier against application of the primary jurisdiction 
doctrine ' 46  

In Far East Conference ~1 United Justice Frankfurter. 
writing far the mapn tg ,  specifically rejected Justice Douglas's ar. 
gument that a federal court should not remit a crimmal case to a 
board that had no authority to enforce the statute the Department of 
Justice was seeking to enforce The conspiracy charges in Far East 
were properly administrative questions because adjudication turned 
on technical regulatory questions, because the agency had the power 
to exempt the conspiracy from the antitrust laws. and because the 
agency momtored the degree and type of competnmn m the mdus- 
try."' Where these factors are absent, the result should be different. 
The Eiinth Circuit's General D3nomics opinion recognized this con- 
clusion and the danger ofinterfenng with the government's authority 
to prosecute crimmal cases 

Requiring the government to litigate ~ S S U ~ S  central to B crim- 
mal prosecution in collateral agency proceedings 1s at odds 
with the general rule of prosecutonal discretion over the 
bringing of criminal indictments [citations omatedl Only 
where an issue unambiguously requirea initial agency de- 
termination under the primary junediction doctrine. see, e.g , 
Yellow Freight Sys., 762 F 2d a t  462, and the referring court 
has the authority to review the agency's order. can the agen. 
cy's regulatory interests be required or allowed to subordi. 

"'The elements of the offense of falx itaternenti are 
. . . . . . . . 

Graham, supra note 140 at  216 and n 45 

'19411 

'*'See i"i.0 note 197 
"~Farnsralth jl Sanford. 115 F 2d 375 r i t h  Cir 19401 cert denied 313 U 8 686 

"'United States v Pacific & Arcrie R1 & hangation Co 228 U 5 87 11913 
1d-342 U S  570 819E28 
""Id at 576 
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nate the government'a authority to prosecute criminal offen. 
ses.'49 

One of the cases cited by the government in its b n e P  and relied 
an by the Ninth Circuit m Its opmion'j' was United States U. Inter- 
notzonal Union of Operetmg Engineers LEs That cam demonstrates 
the role of statutory intelpretation in issue8 of criminal Junadlctlon. 
A union was indicted for violations af the Federal Election Campaign 
Act The district court dismissed the indictment because 
the Department of Justice had failed to exhaust an administrative 
remedy available a t  the Federal Election Commission ( F E C P p  prior 
to indictment. The remedy provided an enforcement process for in. 
vestigating and deciding complaints of illegal campaign practices and 
provided that the FEC could institute civil proceedings after attempt- 
m g  conciliation, or refer the matter to the Department of Justice for 
criminal prosecution without prior conciliation efforts. The eonmlia- 
tion agreement, unless violated, served as a complete bar to further 
FEC action and a8 mitigating evidence m any criminal action brought 
by the Attorney General. 

The Ninth Circuit reversed Considering the statutory text and 
legislative history, the court found no indication that prosecuting a 
violation of FECA was conditioned upon prior consideration of the 
alleged violation by the FEC The court applied a presumption 
against canpessional intent to limit the power of the Attorney Gen- 
eral to pmsecute offenses under the cnminal laws ofthe United States.1s6 
The court concluded 

In sum, neither the language nor the legislative history of 
the Act provides the kind of 'clear and unambiguous expres- 
sion of legislative will' necessary to support a holding that 
Congress sought to alter the traditionally broad scope of the 
Attorney General's prosecutonal discretion by requinng im- 
tial admmmstratwe screening of alleged molations of the 

The governmental interest in preaervmg prasecutorid discretion and 
federal jurisdiction over criminal cases 1s a powerful consideration 

L"Gmirof Dynamics, 828 F 2d at 1355 
'"Id, Brief for the Appellant 

"-id at 1158 
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courts must take into account In the field of federal proeuremenr, 
hoaever, the nature af a fraud case produces other competing inter. 
est3. 

C. GOVER.VME*YT COA'TRACTS FRAUD 

n supra note 158. 81 
209-15. Kenney & Kirby. A Y a n a g e m ~ n t l p p r o a ~ h  to theProiurrmsnf FiaudProblrni 
15 Pub C a n t  L d 346. 360-55 t1985r 

""The alleged aete generally invalied submitting false reports af expenditures ~ n -  
curred on the DIVAD contract and YBTLOU uritinge indicating the goiernment should 
not be allowed to  ~ l e w  the accurate data 

"'Red Baok. supm note 138 81 22 
"21R&D and B&P m i t d  are governed by Federal Aeqvmtlon Regulation 31 205-18 

Sept 30, 198i8 and Defense Federal Acqumtmn Regulatians Supplement 31 205-18 
86 Jan 19861 ,hereinafter FAR and DFIRS, reepednel),  Generally they are proper 
charges lf allowable alloiabla t o  the contract, and reasonable 

x88'Graham, s u p m  note 158 at 228 
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tractors can, and do, defend on the ground that the regulations and 
cost principles permit such mmcharges, or a t  least prevent a finding 
of specific intent to de f ra~d . '~ '  

For purposes of its primary jurisdiction motion General Dynamics 
claimed that the DIVAD contract was a unique fixed pnce contract,'B5 
and that the applicable IR&D and B%P regulations allowed the type 
of cost allocation they used lb6 Therefore, the issues in the cam in. 
volved interpretation of contract terms and regulatory provisions, in 
addition to the issues offalsity ofthe documentary evidence and intent 
to deceive. The defendants argued that a reasonable interpretation 
of the contract terms and regulations would, in effect, immunize their 
conduct and prevent conviction based on fraud. The government, on 
the other hand, argued that defendant's conduct was not permitted 
and, even if allowed, the evidence of conspiracy could make this oth- 
erwise lawful conduct cnrnmal. 

Five of the ten referred questions sought a determination of the 
contract type. The other five questions concerned the application af 
the B&P and IR&D regulations. Only the latter questions appear to 
apply to a defense to the criminal charges. Much of what the defend- 
ants sought to prove concerning the nature of their "best efforts" 
would appear to run afoul of the parol evidence rule.I6' 

Of particular concern in deciding the primary jurisdiction question 
IS whether the issues are crucial to the case. One approach 1s to 
characterize them as questions of law or fact. Ifthey are question8 of 
fact, referral to an  administrative agency may be more palatable 
This law-fact distinction has been important in primary jurisdiction 

id at 229 n 18 
>"The parenthetical phrase "(test effortel" was included I" the ~ o n t i m f  after the 

umsl term ''fixed pnee". General Dynamira elamed this gave the contractor erfraor- 
dinary leeway m dadoping  the product and choosing what casts to incur Defendant's 
Xlolmn t o  Dlimiss No 1 a t  9-18 United Sfstei v General Dynsmm C o p ,  644 F 
Supp 1497 IC D Cal 1986, INa CR 85-1123-FFFI 

x'Ser supra note 162. 
"'General Dynamics also argued that during negotiation of their proposal govern- 

ment emplayeea made repreaentmm% approving of their proc~remenf plan 
"'On the other hand 11 may unnecss~anly m a d e  the pmumce of the fact finder. 

especially On mmea a i  cnmlnal Inrent 
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c a 8 e ~ , ' ~ ~  and this may be especially so in criminal eases. As one com- 
mentator noted. "The test, then, for the exercise ofjudicial discretion 
in referring casea to administrative agencies 18 whether the issue 1s 
an issue offact within the scope ofthe agency, and the sole or dominant 
LSSW in a given ease.''17o 

In General Dynum~cs, the district court judge thought the ASBCAs 
decision as to the ten referred questions"' would "constitute a ma. 
tenal aid in resolving this And if the boards decision did 
not resolve all of the m a p  issues, the judge nevertheless felt that Its 
determinations would aid him in admitting evidence, ruling on mo- 
tions for acquittal, and instructing the jury.173 Apparently the m a p  
issue for the judge was whether the manner of allocating costs was 
permissible. He indicated that an ASBCA interpretation approving 
General Dynamics' accounting charges would help resolve the "dif- 
ficult question af whether a conspiracy could embrace purely lawful 
conduct "li4 

This rationale wholeheartedly embraces the "material aid'' test that 
originated in R L C C ~  V .  Chrcago Mercantile Exchange lis Rather than 
pinning the decision on the benefit a i  uniformity and national policy 
choices that must be made by a nonjudicial body, the judge admitted 
that the real reason to defer to the ASBCA was to obtain Its assmtance 
in a difficult case The Ninth Circuit rejected this approach, however. 
"The purpose of the primary junsdiction doctrine is not to aeeure 
expert advice for the courts, but rather to eecure a place for admm. 
idrative power within our legal system."176 Even if expertise were 
the sole criteria, courts have decided contract fraud cases without 
resort to the primary jurisdiction doctrine li' 

1B9Ssie eg  Great Sarthern Rg v Merchanrr Eloator C a ,  259 U S 205 '19221, 
United States, Elrod, 627 F 2d 813 (7th Cir 19838. Maihpee Tribe v Neu Seabur) 
Carp , 592 F 2d 5 7 5  (1st Clr ,, crrt denied, 444 U S 866 11979,. Jackionville >lantime 
I City oiJaekioniille. 551 F Supp 1130 (Dl D Fla 1982, 

''oxate. The Daelnne o / P r m a ~  Jurisdiction A Rsrrarnznaiion of ~b Piirpore a n d  
Pmcticalilg. 48 Georgetown L J 563. 671 11960, 8emphasia m mpinali 

-~1S.. supra note 17 

1986,. rrr'd 828 F 2d 1356 19th Car 19671 
'"Umted Stares %, General Dynamics Carp, 644 F Svpp 1497, 1506 IC D C a l  

- ' I d  
"409 US 269 ,1973). see aupm notes 57-61 and accompanying text 

'-'E13 F Zd at  1365 
.-Sei. e g  United States v Khite. 165 F 2d 1469 (11th Clr 19661 lconv~cfmn lor 

eonipirarg to  make and file false claim& by labar and marerid miichargmg', Umted 
Sratesv Sya Arehltecla I n c . : 6 7 F Z d 3 7 3 , l s t C i r 1 , c ~ i t  d m s d . 1 0 6 S  Ct 13981985 
, c o n v ~ c t m  for makmg false statementi and false ~ l a i m b  b) labor misehargmgm United 
States v Kenny 645 F 2d 1323 19th Cir mil  denied, 452 E S 920,19811 $ionvlctlon 
ior consp~rac) t o  conceal burineia recardel, Unired States Y R a m  632 8 2d 1114 4th 
Cir 19801 defendant acquitted of making false etatemenfr b) labar and marenali 
miacharging 
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D. PRIMARY JURISDICTION AND 
CRIMINAL FRAUD CASES 

zd'United Stated Y Western & Pac Ry C o ,  362 0 S 59, 63 119561 QPI avpm text 
mcompanylng notes 47-49 
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tration of a regulatory scheme. Constmction of the tariff would involve 
a choice between underlying policies favoring different groups of car- 
riers and shippers. "These are difficult issues of fact and policy inex- 
tricably Intertwined with the construction of the tariffs terms, and 
better left to the ICC's special e ~ p e r t i s e . " ' ~ ~  

The Third Circuit refused to apply the doctrine of primary juris- 
diction when faced with an issue of Statutory canatruetian in United 
States U. Boffa In4 In that case several businessmen were convicted of 
racketeering charges in connection with operating several corpora- 
tions. Violations of three federal statutes were charged, including the 
mail fraud statute. Defendants alleged that the predicate acts ofmail 
fraud were based on unfair labor practices, and that Congress did not 
intend that violations of employees' rights in this matter could serve 
as the basis for a mail fraud prosecution. Because of the existence of 
the unfair labor practices, defendants alleged that the National Labor 
Relations Board INLRBI hadpnmaryjurisdiction over the case, citing 
San Dtego Budding Trades Council o Gormon.lBE In Garmon the 
Supreme Court had held that state and federal courts must defer to 
the exclusive competence of the NLRB when an activity is arguably 
protected by the National Labor Relations Act (NLRAl.16e In Boffa 
the Third Circuit held that the mail fraud statute was not impliedly 
repealed by enactment of the NLRA Looking to congressional intent, 
the court found nothing in the legislative history to suggest repeal 
of the separate federal statutes regulating crimmal conduct in the 
labor field. Applying the strong judicial policy against repeals, the 
court found neither a positive repugnancy between the statutes nor 
an  occupation of the entire field by the KLRA that would preempt 
the earlier mad fraud statute 

The two circuits used different approaches and reached opposite 
conclusions in these criminal c a m  The difficult issue of tariff can. 
struetion involving transportation policy choices persuaded the Ninth 
Circuit to defer to the ICC in Yellow Frezght The Third Circuit re- 
jected a similar argument m Boffa, where the defendants had argued 
that the congressional policy favoring the regulation of labor disputes 
by the NLRA would be undermined by conflicting federal regulation 
In rejecting these contentions the Third Circuit closely examined the 
policies underlying the doctrine to determine the presumed mtent of 
Congress The question then became whether Congress intended to 

L11762 F Zd at 741 
L"686 F 2d 919 r3d Cir 19628 cert denied, 465 U S  1066 $1964' 
-~1369 U S  236 119591 
"id at 246 
' -666 F 2d sf 932-33 
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work an  implied repeal of the existing mail fraud statute when it 
enacted the NLRA. 

The different iesults are probably due more to the type of agency 
and industry involved than any significant philosophical divergence. 
Ever Since the Abilene the ICC had been determimng 
iasues of transportation policy involving tariff rates. The National 
Labor Relations Board, an the other hand, determined issues of em- 
player-employee relations and the argument the mail fraud scheme 
was also an  unfair labor practice under exclusive NLRB jurisdiction 
did little to fuunher the purpose ofthe NLRA or demonstrate a serious 
conflict with a regulatory scheme. 

In General Dynornzes the Ninth Circuit recast its primaly jurisdic- 
tion test. Instead of relying an Western Pa&, as It had in Yellow 
Fraght, thecourt  centered its analysiaon thenature ofthe regulatory 
structure and the role of the regulating agency.'88 

Finally, it should be noted that the General Accounting Office also 
does not take junsdictmn ofbid protests allepng B criminal violation. 
"The enforcement of criminal statutes and investigation of cnmmal 
violations are the perogatlve Of the Department of Justice."L9o 

It is now necessary to consider the agency thrust into the limelight 
by the General Dynamics referral, for i t  1s the role of the agency itself 
that should properly be the deciding factor m primary jurisdiction 
determinations. 

V. THE BOARDS OF CONTRACT 
APPEALS 
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A.  THE HISTORICAL ROLE OF THE 
BOARDS OF CONTRACT APPEALS 

Boards of contract appeals were originally established to resolve 
defense contracting disputes dunng World War I They were estab- 
lished pursuant to the authority of the Secretary of War.'nZ With- 
standing an early challenge, their legality was upheld on the basis 
of the Secretary's general authority to administer his department lg3 

A contractor was not bound by a boards decismn unless he consented, 
however, BO the practice of including disputes clauses m government 
contracts quickly gamed acceptance. The early military boards used 
dunng and after the two world wars were composed of well.paid and 
highly competent experis supported by professional staffs They com- 
manded the confidence and respect of the contracting community.'s* 
Them powers did not exceed their stated role of adjudicating contract 
claims 

Two areas of controversies were excluded from the jurisdiction of 
these boards Breach of contract c l a imPs  and fraud claims196 were 
litigated m federal district court 

Histancally. allegations of contractor fraud were referred by the 
agency's contracting department to the Department of Justice (DOJI. 
Charged with representing the United States in court.19' DOJ exer- 
c i s e ~  prosecutonal discretion m determining whether to seek an in- 
dictment against the contractor DOJ also exerci~es Settlement au- 
thority over all government contract cases. including those ~nvolumg 
fraud, in federal courts leb 

Boards of contract appeal grew in number following World W-ar I1 
as several executive departments and agencies created their owm boards 

Exceor ad athenvise svthoriied bv law the condvcr a i  I i f imimn in uhich 
the dnited Sratei an ~genc), OT h e r  thereof 1s B parr). i r  IS interested 
and securing eridence therefor. LQ reserved t o  officers a i  the Department 
o i  Justice. under the direction af tho Attarne, General 

,0a28 U S C 5 3132 1982 & Supp 111 19661 
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with similar functions and duties.'Bg They were solely quasi-judicial 
tribunals: adpdicating bodies with no investigative, law enforcement, 
or rulemaking powers. The Supreme Court found that  ''their decisions 
constitute administrative adjudication in its purest sense."zoo They 
continued to be creatures of executive fiat unrecogmzed formally by 
Congress. Several developments in the past twenty years clarified 
their status. 

In 1972 the Commission on Government Procurement rendered its 
four-volume report to Congress an the state of the national procure- 
ment process.2o' It recommended several changes to the existing dis- 
putes process. Perhaps most important was the recommendation to 
give the boards jurisdiction over all claims relating to a contract. thus 
eliminating the distinction between breach of contract claims and 
disputes ansing under the contract subject to a remedy granting con- 
tract clause. Legislation based on these recommendations was sub- 
sequently introduced and passed as the Contract Disputes Act of 1978 
(CDAI.2'' The CDA codified the adjudicatory role of the boards with- 
out changing their basic nature.z03 

Other statutes also influence the procurement process.z0' Congress 
created the Office of Federal Procurement Policy IOFPP) in 1974 and 
significantly increased its powers with the passage of the Office of 
Federal Procurement Policy Act Amendments of 1983.206 Working 
within the Office of Management and Budget (OMBI, the OFPP now 

LssCurrently there m 12 boards The Armed Service8 Basrd of Contract Appeals 
IASBCAI. with 33 members. 18 by far the h r g e ~ t  J Cibinic & R Naah supra note 
l i e  o /  _"_, "" 

'"OS b E Contractors, Ine Y .  United States. 406 U S  1.17-18 119721 lpuatmg S. Doc 

The Cornmiasion an Gmernrnenr Procurement analyzed the boarfls workload and 

Although the boards can and do decide complex ~ g i u e i  of law when 
required to da 10, the same analyiis ahowed that dmputes brought before 
the boards were essentially factual Specifications were m\olred m 30 
percent of the dirputei, contract changes m 26 percent, while default 
terminations accounted for 16 llereenf of the a~jlesls lfoatnate omitted1 

No. 99. 89th Con8 , 2d Sees 21 1196611 

stated 

All of these are primarily fac t id  disputes 
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exercise8 significant regulatory authority through issuance of Federal 
Acqmsition Regulations (FARSI. In effect. this agency assumed many 
of the rulemaking functions previously split among the major exec. 
utive departments with large procurement business 

The Federal Courts Improvement Act of 1982*"' divided the Court 
of Claims into t W o  separate appellate forums. The new Clams  Court 
now shares equal status with the boards as an appellate forum from 
contracting officer final decisions. The Act alao created the Court af 
Appeals for the Federal Circuit as an exclu~ive intermediate forum 
between the Claims Court and boards and the Supreme Court. 

None of these Statutes purported to alter the boards' pnsdiction 
for cases ~nuolvmg contractor fraud. The end result 1% B bifurcated 
system. Claims concerning contract disputes are submitted to a con- 
tracting officer for a final decision with a separate procedure for gov- 
ernment prosecution of Contractor fraud case8. 

B. STATC'TORY PROVZSZOiW AFFECTIXG 
THE DOCTRIVE OF PRMARY 

JC'RISDZCTIOX 
Primary junsdictmn analysis must mevitebl>- focua on an agency's 

enabling statute to determine both the role of the agency. the scope 
of Its power, and whether the court should defer mitially. or at all. 
to it The Contract Disputes Act is the enabling statute for the boards 
of contract appeals and defines their jurisdictional limits to adjudicate 
disputes 

Assuming a contractual relationship exists for authorized work 
with a proper government entity, a contractor must aasert a claim 
ansmg under the contract t o  invoke B board'sjunsdiction The CDA 
does not define "clard'. but does specify two requirements: It must 
be a written aubrnissmn to the contracting officer.z0e and it must be 
certified if mer S50,000.209 Jurisdiction of the boards or the Claims 

A " ~ A  i~gmficanf amount of rulemaking still occur: in many e ~ e ~ u t i v e  departments 
The Department a i  Defense a 0 D l  and 4dmmatratori of the General Sernces idmin- 
litration G S 4  and Sstional A~ronaufici  and Space Adrninistratmn Z-ASAI exerr 
mawr p o l ~ c y  lnflvenie over their procurement w f e m s  by pmmulgafmg Pupplementing 
regulatmz t o  the FAR The Office of Management end Budget rO41Bm a130 L I P U ~ ~  

government-wide ciiculari affecting goveinmenf procurement The Department of La 
bor [DOL) isdneb re.~ulatms concerning labor issues m iederal conrractmg A goad 
diacuiimn of t h e  bources oiproeurement policy and ~ta tu fa r )  author 
Clblmc & R Naah. Admmarranon 01 G o i n n m e n r  Contraits 9-21 

l ed iuprr note 127 
97.164 96 Star 25 1982, 

605 c 
805,.I ,1982 8; supp 111 1985 

1982 & Supp 111 1985, 
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Court LS further contingent on the issuance of a final decision by the 
contracting Thus, for B board or the Claims Court to exercise 
its appellate jurisdiction. the contracting officer normally must first 
act on a contractor's claim.21' 

In General Dynom~cs, the board had two mmtial reasons to refuse 
to hear the appeal: there was no claim because full payment had been 
made on the underlying DIVAD contract, and there was no contract- 
ing officer's final decision. A third reason was the presence of the 
fraud allegations. The CDA contams an explicit exception to  Its COY- 
erage of "all" disputes:212 

The authority ofthis subsection shall not extend to a c l a m  
or dispute for penalties or forfeitures prescribed by statute 
or regulatmn which another Federal agency is specifically 
authorized to administer, settle, or determine This section 
shall not authorize any agency head to settle, compromise, 
pay or otherwise adjmt any claim Involving fraud. 

In cases of suspected fraud, the contracting officer le limited to 
withholding pay~nent,"~ initiating suspension or debarment pro- 
ceed1ngs,2~' cancelling the contract,216 and referring the matter to 
the Department of Justice far investigation and possible prosecu- 
tion.P'e The contracting officer and board can consider the nonfrau- 
dulent portion of the c lam if Lt is severable.z1r 

"'41 U S  C 3 6071d1 11982 & Supp Ill 19853 
'"Sac Paragon Energ). COT. I United States, 645 F 2d 966 ICt C I  19611. Newport 

K~wsShlpbulldlng&DryDochCa Y UmtedSfafea.7CI Ct 649,19851 cf MeDonnell 
Douglas Cam v United States. 154 F 2d 365 (Fed Cir 1986) 
'l'41 U S  C 1 6051ai (1982 & Supp I11 1985, 
zsSee 44 Camp Gen 110 119641; Fidelity Conetrurflon Co , DOTCAB No 1113 80- 

2 B C A ICCH) 7 14.819, affd. 700 F 2d 1379 [Fed Clr 1, c w t  denad, 464 U S  826 
11983) 1~0mia~t ing  officer has authanfy and responsibility ta iifhhold payments deemed 
tainted by iraudl. ?ransport Tire Co , GSBCA Yo 6650-S. 60-2 B C A rCCHi 114,566 
g d t  motion for ieeansiderohan granted, 80-2 B C A (CCHI 7 14.769 rwithholdmgpnor 
to final decmon proper to recover overcharges the rubjeel of DOJ fraud inveetlgafm 
because CDA 18 not applicable t o  eases ~nvolvmg fraud) 

iusperc~n avthonzed far 8uspeded frauds, F4R 1 1-1 604~a1151 
(debarment authorized far irsud cmvietmns and act6 of ~ e m u i  and e ~ m ~ e l l i n e  nature . I  
affecting  contractor'^ respannbilty,  

Z'6DAR $ 86011e, bee United Stales s. Acme Process Equipment C a ,  171 Ct C1 
324 rru'd. 385 U S  138 11966) But QI# Medica Indus,  Inc, ASBCA So 22141. 60-2 
R P 4  i l- l-R>"ld14P . . . . . . .. . . , .. . 

"'Office ofFed Procurement Policy Reg 1432 45 Fed Reg 41,035 t19801 provides 
Referral of Suspected Fraudulent Clam-If  a contractor IS unable to  
mpport an) part of i ta  claim and there IS evidence that bvch mability 3% 
stfribnfable to mlsrepresentatm of fact or fraud on the part of the con- 
tractor. the mntrnmng officer shall refer the matter to the decignaied 
Agency omeial responsible for investigating fraud 

"'.S Rep KO 116. 95th C o w ,  2d Seal  20. repOp'm"fd ~n 1976 E 5 Code. Cons & 
Admin Newa 5235 

137 



MILITARY LAW REVIEW [Vol. 119 

The Federal Acquisition Regulations further provide. 
If the contractor IS unable to support any part of the claim 

and there 1s evidence that the inability is attributable to 
misrepresentation of fact or to fraud on the part of the con- 
tractor the contracting officer shall refer the matter to the 
agency official responsible for investigating fraud.z18 

Statutory prov~smns providing penalties for frraudulent claims are 
found within the CDA and in several other statutes. Chief among 
them are the False Statements Act,"* the False Claims Act.220 the 
Antikickback Act,'Z1 and the general fraud statute concerning con. 
s p ~ r a e y , ' ~ ~  all ofwhich bear criminal Banctions 225 Ciwl remedies are 
provided for in the False Claims Act?%' section 604 of the Contract 
Disputes Act?'' and the Program Fraud Ciwl Remedies Act of 1986.'26 
The Department afJustice 1s responsible for litigation mvolring these 
statutes 22' 

The boards also do not possess statutory authonty to give advisory 
opinions. Congress considered, but rejected, granting declaratory 
judgment power to the boards.z26 The resulting legislation gave the 
boards only those powers possessed by the Court of Claims that did 
not have declaratory judgment power oyer contract performance die. 
putes.z= 

"FAR L 33 009 
'Ls16 US C 5 1001 m1982) :fake and fraudulent sfatementi and representations8 
""18 C S C 4 287 11962 <false, fictmove or fraudulent claims8 
"'11 U S C SI 51-64 (1982). as omrndrd b i  the Anti-kickback Act of 1966. Pub L \." YO Crj" ,fin Etl/ ,C*P ._" I".""= I"" " I L L  "~." 
*m>i8 u s  c s 371 ,1962 conspiracy to commit any otTeenie akainit the Cnited 

Srafeii. 18 u s  C P 286 :19821 lconspuacy to  defraud the United States with respect 
t o  ~ l a i m s ~ .  18 U S C 3 1641 $19821 m a i l  fraud1 

'*.'Vmlatms we punishable by up ta five yem'mpneonmenr and fines up to S10,000 
I"31 usC $a 3729-3731 119821, amended b )  the False Claimr Amendments 

Act af 1966 Pub L So 99-562, 99 Stat 669 

. .  
&ram fraud fhar are not svbiect t o  judicial renew 

2''Oppor~tmn t o  prowding declarator). judgment end in!unctive relief remedies to  
the boards came from the Department af Justice and the Court of Claim9 Sei H R 
Rep A-0 1566, 95th Cang, 2d Seaa 29 11978, 124 Con8 RPC 36,267 r1916 lklafernent 
of Senator Robert C B>rdl The Inler~tale Commerce Commmrion doe8 have the p o s e r  
to  LJIW declaratory judgments 5 US C i 5841.) ,19621 see Internty T~anrp Co i 
United States. 737 F 2d 103, 106-07 ID C Cir 19641 

" P B e  gmerall> Philhpb. Drclaioioi) Judgmani Jurwdiction of the Cnind Stoles 
Claim8 Couii  and the Booids of Conlmcl Appeals, The Arm? Lawyer Nor 1966, at 
21 Confio Kmann. .Vmmonafoi) Conlmet hlerpraloi~on at $he Booids of Contract 
Appeals The Arm) Lawyer Sep 1985. at 11 
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C. THE LEGISLATIVE HISTORY 
The legislative history of the CDA helps an8we1 the question whether 

Congress intended to continue the pre.Aet practice of removing fraud 
cases from the jurisdiction of the boards of contract  appeal^."^ 

The Commission an Government Procurement did not note the d m  
tinction when it made its general recommendation that boards be 
given jurisdiction over all disputmzs' During hearings on the many 
bills introduced in  the 95th Congress, the Department of Justice 
spokesman pointed out the problem and asserted the Department's 
poshon that it, not the procuring agencies, should have jurisdiction 
to litigate fraud c ~ s e 5 . 2 ~ ~  The final act wa8 then amended to reflect 
the present language in section 605Ial. The Senate Report specifically 
addressed the issue: 

Section 4(a) 141 U S C. sec. 605(a)l implements the rec- 
ommendation Xa. 5 afthe PrQCurement Commission and em- 
powers contracting agencies to settle and pay, and admin- 
istrative f 0 n V n S  to decide, all claims or disputes ansing under 
or growing out of or in connection with the administration 
or performance of contracts entered into by the United States 
excluding c a e s  of fraud. 

. . .  
It is not the intent of this section to change the current 

procedures being used for 'compromising' claims as identified 
under 31 U.5.C 952, or to authorize any agency head to 
settle, compromise, pay, or otherwise adjust any claim in- 
voking fraud, includmg fraudulent misrepresentation of fact. 
The cumem laws pertaining t o  fraudulent claims are not 
affected by the 

'*OThe leglnlafive history of the CDA ineludes the fallowing material&. H Rep S a  
1553. 35th Cong , 2d Seis (19781: S Rep S a  1118. 96th Cong , 2d Seas, reprinted I" 
1973 L' S. Code Gong L Admm News 5235 [hereinafter Senate Reportl. Cmlrncf 
D~spuLes Act of1978 Joint Heonnga on S2292. S2787, S317hBefom tho Suhcomm 
on Federal SpendmngProefices and Open Gmrmmmt ofthr Sonah Conm on Govern- 
mental A j p m  and the Subcomm on  Catwens and S h i e h a l d e r i  Rights and Remedies 
of ihr Smah Comm ~n the Judiciae. 96th Con8 , 2d Seas (13781 [hereinaner Hear-  
ingsl. ConiroctDzspulrs Hiorings o n H R  664 = n d R a l . i s d B i l l s B ~ f o i ~  thrluheamm 
on Admm Law and Ga~emmmfal Rdafionr of the Hauar Camm on lhr Judbcmiy, 
35th Cong , 1st Seis  (19771, 124 Cong Rec 11 247 (19781 (Statement ofCong Harnal, 
124 Cong Rec 31,641 11976) (House debarel. 124 Cong Rec 36,261 (1978) isenate 
debate and amendments). 124 Cong RBC 37.076 (13781 (Hause amendmentil. 124Cang 
Rec 37,366 11973) !Statement of Sen Packrood), hemdenrial Signing Statement. 14 
Weekly Comp Pres Doc 1322 (No" 1, 19781 

o"I Report aupm note 107, a t  22 
"iHaormn~e, supra note 230, at 210 (Statement of Lou19 Jaffe, Deputy AS8LStml 

Attorney General. Department of Jvsticei 
"'Senate Report, nupm note 230 at 13 
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The report made the same point with respect to the new fraud pro- 
vision m section 604 "' 

D. JUDICIAL INTERPRETATIOiVS 
A significant Supreme Court pronouncement on the subject of pro- 

curement fraud came in a pre-Contract Disputes Act case. S & E 
Contractors, Inc. u L'nited States.235 That case involved a Department 
of Justice appeal of a final decision of the Atomic Energy Commmsmn 
on a contractor's claim The Court interpreted the contract's disputes 
clause to bar a government appeal from the decision unless i t  mwlved 
contractor fraud The Court noted 

Congress has made elaborate provisions for dealing with 
fraudulent claims of contractors These statutory pron- 
m n s  show that,  apart from the inherent power of courts to 
deal with fraud. the Department of Justice indubitably has 
standing to appear or intervene at any time in any appro- 
priate court to restrain enforcement of eontracts with the 
United States baaed on fraud 

In light of the seemingly clear statutory language and legislative 
history concerning treatment of contiact fraud, the courts and boards 
have steered clear of aceeptingiurisdiction over  claim^ not severable 
from ISSMS of fraud. In Warren Bee~es?~ '  the Department of Trans- 
portation Board of Contract Appeals explained. 

The Contract Disputes Act, wewed in Its entirety, 1s an 
effort to set up a unified three-tier procedure for the litigation 
of contract disputes: final decision, Contract Appeals Board 
or Claims Court and Court of Appeals for the Federal C r .  
cult By the abore-quoted language [Senate Report 11181. I t  
appears to us that Congress has manifested an intent to 
completely remove fraud litigation from the three-tiered pro- 
cedure established by the Act, and place it in the general 
tribunal, the District Court, where a contractor would hare 
all of the rights available in that Art& I11 court 

This refusal to hear cases t a m e d  by fraud often does not mean a 
dismissal for want of jurisdiction, however. Instead. the board may 

140 



19881 PRIMARY JURISDICTION 

suspend the proceedings pending resolution of the fraud issues. But, 
as noted in FLdeltty Construction C O . ? ~ ~  suspensions are not auto- 
matically granted. The impact of the fraud allegations on the claim 
1s determined on a caseby-case A board may exercise its 
discretion and refuse to suspend proceedings, even with a pending 
grand jury investigation, where there are overriding considerations 
ofjustice favoring the defendants,2" or when a suspension would deny 
the contractor the right to a hearing and decision within a reasonable 
t1me .2~~  

The ASBCAB decision in M & M Serurces, Znc ?43 indicates that 
government allegations of fraud, without m n e  action imminent or 
pending in any tribunal, would not defeat the board's jurisdiction to 
determine if the government's refusal to pay the contractor was a 
breach of contract 

The Claims Court has employed a three-part test in deciding whether 
to suspend its proceedings: (11 the government must make a clear 
showing that  the issues in  the contractor's appeal are substantially 
similar or related to the issues in the criminal Investigation, (21 the 
government must clearly show hardship or inequity if required to go 
forward with the appeal while the criminal investigation is pending, 
and (3) the duration of the requested stay must be moderate 244 

Three nonfraud government contract decisions provide useful inter- 
pretationa of the jurisdiction of the Armed Services Board of Contract 
Appeals under the Contract Disputes Act. 

In United States D. Medico Zndustrm, In~. . l '~  the contracting officer 
on one contract allegedly prepared claims for the same cantractor on 
another, subsequent, contract A different contracting officer denied 
the claim and Medico appealed to the ASBCA. The government se. 
cured a stay while the second contracting officer canceled the contract 
because of an inveatigatian into the first contracting officer's criminal 
conflict of interest v m l a t i ~ n s . ~ ' ~  The board rejected the government's 
motion that it had no pnsdiction because there was no longer any 

l"DOTCAB No 1113. 80.2 B C A 1CCH) 14.819 modiibd m ofhergrounds 52-1 
B C A ICCH) 1 16,633, offd sub nom Fidelity Canstr Co I United Statre. 700 F 2d 
1379 (Fed Clr I,  ~ e i f .  denad 464 U S  626 (19831 

%.or,, "t 7, 1 4 1  
.I _I ,",ll. 

*'LMayfair Condfmctlan Ca SASA BCA No 478-6, 80-1 B C A tCCHl ¶ 14.261 
'"Litton Sga, Inc, ASBCANa 22645, 78-2 B C A rCCHl 113.350 
l'JASBCA Xo 23712. 84-2 B C A. ICCH)" 17,406 
" Y 3 .  Inc, No 716-83C (CI Ct hlsd July 30, 19841. me &D Lition Sya,  Inc Y 

1516S5 F 2d 230 (7th Cir 19821 
1'61S U 3 C 3 207 (1982, 

United States, 215 Ct CI 1056 119781 
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contract It stated, "Just as we had neither authority nor duty to 
render a decision as to an allegation of fraud, the contracting officer 
in this appeal had no authority or duty to render a decision concerning 
vmlatlons of 18 U.S.C Section 2 0 7 w  ''' 

The government then sought a declaratory judgment m federal 
district court that the contracting officer's actions constituted an un- 
lawful conflict of interest under section P O i f a )  The administrative 
proceedings were again stayed pending the court decision. Medica 
moved for dismissal on the ground that the matter was pending before 
the board. The district court granted this motion, holding that the 
board had primary jurisdiction to decide Its own jurisdiction even 11 
the issue involved criminal conduct. 

The Seventh Circuit reversed Because the conflict of interest ques- 
tion did not " a r m  under the contract", interpretation and application 
of the contract was not required. The board was without authorit)- to 
decide questions not defined by contract clauses. The court empha- 
sized the limits of the boards adjudication power. 

The Board IS a tribunal of limited authority and empow- 
ered to decide only very specific types of cases It has no more 
power than that Decisions regarding ia~ues which are be- 
yond Its power are null and void. Icitatmn omitted1 Thus, 
however wise it may be to allow the Board the opportunity 
to decide the issue in the first instance, it cannot be permitted 
because the issue 1s beyond the scope of its power and au. 
thority The Boards expertise in resolving contractual dis. 
pute8 1s not implicated by the conflict of interest issue and 
the Boards authority 18 limited to those disputes where Its 
expertise 1s 1mplicated.2'~ 

N o p n s d ~ t m n  maue was reachable by the board because there could 
be no argument that the conflict of interest dispute arose from the 
mntract 

In Gao Amraft  Coip L. United States,"' a federal bankruptcy 
court had denied a government motion to Stay and vacate bankruptq 
proceedings on claims arising out of a contract between the Air Force 
and the contractor to overhaul airplane engines Gary had claimed 
additional emts due to government changes The contracting officer 
denied them and Gary appealed to the Armed Sernces Board of Con- 
tract Appeals Before the hearing Gary filed for bankruptcy The 

"685 F Zd 81 232 
"'Id a t  236 
"'698 F 2d 775 86th Cir  , cwf d e m i d  464 L S 820 11983 
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government filed Its creditor claims in that  court and moved to stay 
the proceeding until after the board hearing. The bankruptcy court 
refused to issue the stay and was upheld by the district court. 

The Fifth Circuit reversed, holding that the lower courts should 
have deferred to the board on the L S S U ~  of liquidation of claims arising 
from contract disputes. The circuit court rejected the government's 
position that the disputes clause2s0 wa8 mandated by the Armed Ser- 
vice Procurement Act.261 It also rejected Gary's argument that the 
disputes clause was a mere binding arbitration clause without official 
statute. 

The court reviewed a t n o  of Supreme Court cases that had held 
that bankruptcy jurisdiction should yield to the expertise of an  ad- 
ministrative body.*6* One principle derived from those cases makes 
deferral appropriate when Congress committed a type of decision to 
a specialized tribunal. This pnnmple did not apply, however, because 
the disputes clause was not created by Congress. Instead, the court 
found a jurisdictional rule favanng liquidation of contract claims a t  
the board of contract appeals based on the purposes of the two cam- 
peting processes of bankruptcy and government contracts. The court 
relied on five factors: 1) deferral to a board would not impair the goals 
of the bankruptcy laws, 2) the complexity of government contract law; 
3) the specialized expertise of the boards; 4) judicm.1 economy; and 5 )  
Congress had endorsed the boards in the Contract Disputes Act.ZS3 

Gary analyzed many of the concepts involved in the doctrine of 
primary jurisdiction without once mentioning the phrase. Both Med- 
ico and Gary demonstrate the courts' concern for determining the 
precise nature of the board's jurisdiction. Both indicate that merely 
labeling a case "criminal" or "bankruptcy" does not decide the issue 
of when courts should defer to the boards. 

The third case involved interpretation of the juriBdictional p r o w  
B I O ~ S  of the Contract Disputes Act. In Neuport News Shipbudding & 
Dry Dock Co. u .  UnLted State8,z64 the Claims Court faced the mue of 
whether a construction.differenria1 subsidy (CDS) contract, entered 
into under the Merchant Marine Act? was a contract within the 
meaning of the Contract Disputes Act The court held it was not 
"[Clontrary to plaintiffs assertion, the Contract DiBputes Act does 
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not apply to all Government contract disputes"2s6 Section 4 of the 
CDA expressly excluded maritime contracts from its coverage 25i Bur 
the court went further and emphasized that even if the Act covered 
thia kind of dispute, the lack of a certified claim and final deemon of 
a contracting officer was fatal (at least for the momenti.2se 

The court held further that  the Merchant Marine 4c t  specifically 
granted the power to decide CDS disputes in the first instance to the 
Commerce Department. The doctrine of pnmary jurisdiction was 
mentioned indirectly in reaching this decmmn.2's 

Thus, a contract disputes forum rejected a dispute because It had 
no jurisdiction of the subject matter, or of the case, due to plaintiffs 
failure to meet the juriadictional requirements of the Contract Dis. 
putes Act.Z60 The pnmary jurisdiction msue was presented more di- 
rectly m another case, though from a surprising party, to the Agri- 
culture Board of Contract Appeals. 
In Fiyii & CO.,'~' the government argued that the board had pri- 

mary junsdlctlon of an  appeal from a termination for default. The 
contractor had filed suit in district court alleging the government 
could not collect damage8 on a timber contract because the contract 
was void due to the absence of a timely enwonmental impact state- 
ment. The government argued that the board should initially decide 
the matter because the caee presented factual ~ssues  requiring the 
exercise of special agency expertise and administrative discretion 
The board, however, held that neither smation was present The 
mmes involved question8 of law and statutory interpretation The 
boards review aould not aid the court or hinder it by its absence.'" 

These cases demonstrate a distinct judicial deference to the juris. 
dictional limits of the boards' adjudicatory powers These limits were 
insufficiently considered by the district court in General Dynornccs. 
The Ninth Circuit also avoided discussing the effect of these juris- 
dictional requirements on the application of the primary jurisdiction 
doctrine Instead, It concentrated on the boards adjudicatory role as 

' b e 7  C I  Cf at 553-54 
*O.41 U 8 C 9 603 ,1962 & Supp 111 19681 

C I  Cf B t  5 5 5  
i"Id at 553 

sddmon to  fraud and maritime contracr~, the boards ala0 lack junidirrion over 
labor disputes. *age clariif icatian~ DavmBacon A m  aifhholding and equal oppor- 
tunifi c o m d a m t ~  See J Ctbinic & R Uabh. s w r o  note 1% a t  908 and cases cited 
therein . 

le'AGBCA 75-103 73-2 B C A iCCHl 11 689 
2 # S I d  
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opposed to a regulatory role.'e3 As the next section demonstrates, 
these criteria should be considered in any full assessment of the ap- 
plicability of the primary jurisdiction doctrine to government con. 
tracts. 

VI. PRIMARY JURISDICTION AND 
GOVERNMENTCONTRACT FRAUD 

We return now to the General Dynamics decisions. As noted earlier 
the district court judge relied an a four-part te~t . '~ 'The Ninth Circmt 
also developed a four-part test 265 Uniformity and expertise were prin. 
cipal elements of bath tests268 The unstated, though probably deci- 
sive, factor for the lower coufi, however, was "material aid". 

A .  A CRITICAL VIEW OF THE EFFICACY 
OF UNIFORMITY, EXPERTISE AND 

MATERIAL AID AS THE TOUCHSTONES OF 
PRIMARY JURISDICTIOX 

"'UmtedStatesv General Dynam~caCarp.. 626 F 2d 1366, 1865-66(9thClr 1937, 
"%r awm notes 172-174 and accampanglng texv infra note 265 
*"The four pmcipai factors far the dmtnct court &e 

whether the question within the canventianal exper~ence ofJudges 
whether the question lies peeuliarli rirhin the agency's dmcretmn 0; 
Iequlres the exereme of the agency's expenl~e, whether there s x w s  B 
danger of monaa ten t  rulings. and uherher a p m r  ~ p p h c a t ~ o n  t o  the 
agency has been made 

644 f SUPP st 1103 For the Cau* ofAppeale the relevant factam were 
(11 the need to  > e b ~ l ~ e  an mue that 12' haa been placed by Congress 
within the iunsdxtlan of an admmstratlve body having regulatory an- 
thonfy 131 pursuant to B statute that subiecti an induatry or aetnlty f o  
B eomprehennive regulator/ scheme that 14) requlrer e x p a m i e  or unl. 
formit) ~n admmitratmn ifoarnote omitted1 

525 F Zd 81 1362 
1'8828 E 2d sf 1362-83 
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The Ninth Circuit's opinion reached the correct result but framed 
an awkward test that may not ~uryive the case and, in any event. 
continued to emphasize the importance of uniformity and expertise 
It did, however, correctly promote consideration of congressional in- 
tent and statutory pupose and rejected the material aid test 

The first consideration af primary jurisdiction analysis ~n the area 
of government contracts must be whether jurisdiction LS shared or 
exclusive in either the agency or the courts. Unless jurisdiction 1s 
concurrent the primary jurisdiction doctrine should not apply, as it 
doer not promote, and easily defeats. its intended purposes 2BB Power 
is not allocated, responsibility divided, interference avoided, or con- 
flicts resolved when the legislature has already decided that a court 
or agency has exclusive jurisdiction. 

The difficulty in trying io promote urnformiry in cost allocation 
issue8 IS that It is not necessarily desirable in federal procurement, 
especmlly in the disputes area 269 Congress rejected a chance to con. 
salidate all of the boards into a "superboard," thereby assuring greater 
uniformity. and also ignored the Cammmion on Government Pro- 
curement's recommendation to allow contrmtors direct a c c m  to dis- 
tnct  courts for all contract disputes It is also diffieuit to See how 
deference to an ahudicatory body can enhance uniformity smce a 
board of contract appeala has no power to revme cost pnnc~ples and 
tost accounting standards aside from the precedential value of its 
decisions On the other hand. uniformity in fraud prosecution is de- 
sirable, but that 1s precisely what is threatened by the General Dy- 
namics decision. 

The special expertise ofthe boards would largely be applied towards 
contract interpretation in thie case. Instead of resolving policy muea 
of national importance, the board would merely be deciding the case 
in front of it, and only in an advisory manner. The Ninth Circuit 
aptly stated the correct funetmn of agency expertise 

l"Id at 1363-64 

1 6 1 L e  J Gander The Defense Industr) 11 19801 shere  the author nares that the 
different hiatorleal evolution8 of various ~ e c t o r 8  a i  the defense mdurtr) produced s w  
nihcant diversit) in the sectors and the nay they do buaineni yet the 'gavernmenr 
~ontmues to pursue (and Congresi Lnsidt upon) 'uniform pmcuremenr ~ r a ~ i i i e s  B E ~ O J Q  
all them iectors The applirefion of the same 'corrective acfmni to aectari haimg 
different structural characteristics actualli amplifies rhese differences ' Umiarmifv 
per se 18 not demrsble ~n the defense industry The nececiity far uniiomiry o i  e m  
allocahon icsuea mandating ASBCA ~ntervenfmn has yet t o  be rubstanriared 

-"'Le m p r a  JeCflnn I1 c 

1'4 Report mpm note 107 at 20 

146 



19881 PRIMARY JURISDICTION 

While it is certainly true that the competence of an agency 
to pass on an  issue is a necessary condition to the application 
of the doctrine, competence alone 1s not sufficient. The par- 
ticular agency deferred to must be one that Congress has 
vested with the authority to regulate an industry OT activity 
such that It would be inconsistent with the statutory scheme 
to deny the agency's power to resolve the issues in question 
[footnote omittedlzr1 

The better view is that  the primary ymsdiction doctrine is not 
applicable when the governing statutes and legislative history dem- 
onstrate clearly that a court or agency has exclusive responsibility 
to settle the Issue. To begin and end the analysis m this area with 
the question of whether an agency's view would be helpful or simply 
produce more uniformity is a simplistic approach that threatens to 
diatart-not promote-the eourtlagency r e l a t i ~ n s h i p . ~ ~ ~  

B. A PROPOSED SOLUTION 
Instead of relying on broad principles that offer little genuine guid- 

ance, a rnme factually oriented approach would better serve the pur- 
poses of the primary jurisdiction doctrine. The following eight ques- 
tions seek to encompass the mqor  components of primary jurisdiction 
analysis. They are: 

(1) As a threshold issue, whether the court or agency has exclusive 
or concurrent statutory jurisdiction of the issues If excluswe juris- 
diction has been delegated to either body there 1s no need to invoke 
the primary jurisdiction doctrine To do so would produce marginal 
benefit a t  the greater expense of frrustratmg congressional intent zi3 

(2) Whether the issue is one within traditional judicial competence 
such as a question of law, one of statutory inte2pretation not requiring 
agency expertise, or one that involves nontechnical factual questions. 

*TLCenrial Dynomms, 828 F 2d at 1363. 

2'3See. a # ,  Mls~lsslppl Power & Light Co v United Gas Pipe Line Co 632 F 2d 
412. 420 (5th Cir 1976I. cer t  denzd, 429 U S  1094 11977) (referral to the Federal 
Power Commiibion proper ahere ''nn federal policy 01 statute e n t m f i  the deeiiian to 
E O Y T ~ S  in the first m t a n d i ,  Locust Cartage Co Y Transammcan Frelght Lines Co , 
430 F 2d 334 (1st Clr ), eert denied. 400 U S 964 (19701 (no reference t o  Interstate 
CammerceCommmmn necesiaryuhen the issuetumaon questions oflaw that have 
not been committed t o  agency discretmnl. Tranrkentueky Tramp R R  v Loui~ville 
& Saahville R R , 561 F Supp 759 IE D Ky 19831 (pnmaryjunsdictmn doctrine does 
not apply because the Inferatate Commerce Commisnion laeksjunsdielion af issue and 
could not immunise defendants). Jackaonvrlle Maritime Ass'n Y City of Jarkbonu~lle. 

*-=see B q ' "  aectlo" I1 c 

551 F suPp 1130 (M n F I ~  i s 8 z 8 ,  8ee text aceompanylng 94 
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If couns can decide the issue without outslde asmtance or wlthout 
Interfering with an  agency's regulation, then they should do so ji4 

(3) Whether the administrative agency has the power to address 
the m ~ u e  and provide a remedy. If the agency LS without the necessary 
power to consider the issue, Immunize the challenged conduct, or 
provide a remedy to the petitioner, then referral of the m u e  to agency 
is a wasted act y 7 g  

(41 Whether judicial resolution of the I S S U ~  would interfere with 
administrative regulation Here the oft.cited need for uniformity ap. 
plies If inconsistentjudieml rulings threaten an agency's regulation, 
then deference to the agency, a t  least Initially, may be pstified.z'6 

( 5 )  Whether the specific factual situation involves antitrust. labor 
relations, miminal prosecutions, or some other unique setting where 
other considerations intrude Additional concerns, such as the prin- 
ciple of federalism in labor relations cases, the presence of statutory 
exemptions and policies of regulation and competition In antitrust 
cases, and prudential considerations of delay and disruption in crim- 
mal cases. may warrant disparate judicial scrutiny."- 

(6) Whether the issue involves determining the reasonableness of 
a challenged act or deciding simply whether a violation has occurred. 
An agency's expertise 18 best utilized If It is called on to decide issues 
such as whether a tariff it administers 1s reasonable. On the other 

posiible, 
",-See MlcDonoell Dau~laa  Corn Y United States, 764 F 2d 365 lFsd Cir 19858 
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hand, if the agency is not a regulator and cannot recanale national 
policy concerns with specific industry practice, and the issue is simply 
adjudicating whether a violation has occurred, little is gained by 
referral to the agency.278 

(7)  Whether the agency's views are already known or it is unal- 
terably opposed to deciding the m u e  Referral in the face of prior 
agency rejection of the case, or the presence of prior agency rulings 
on point, is futile. Agency oppos~tmn or the existence of established 
precedent reinforces the conclusion that  there LS little risk of Inter- 
fering with a regulatory 

(8) Finally, whether a referral will produce litigation delays and 
expense that outweigh the need for referral. It is often assumed that 
the administrative process is faster than the judicial process, but this 
may not be the case far a variety of reasons. For example, shuttling 
plaintiffs back and forth between the agency and the cour ts  inevitably 
lengthens the time necessary to resolve the cam It may also finan- 
cially exhaust the litigants and should be done only when the need 
is great.280 Criminal cases may enjoy an expedited status in the fed- 
eral courts that is unrecognized in administrative forums 

l ? S ~ i  United States I. United State8 Steel Corn, 646 F 2 d  1285 (8th Cir 1981) 

... ., 
l'BSeeTransway Carp Y. Hawaiian Express S e n ,  Inc ,679 F.2d 1328 (9th Ca 1982! 

(Interstate Commerce Commission had already applied its special expertise LO the 
problemi, Interstate Commerce Camm'n v Maine Central R R , 506 F.2d 590 (Zd Cir. 
1974) lpnmary juris&ction did not apply where agency was the plmntiff hacause the 
v e n  mtlnution of the suit ~n the court8 WBI an exerome of i ts  sr/sc~al eomoetend 
La& Cartage Ca v Transamencan Freight Lines Co.. 450 F 2d 334 i ls t  bir i een 
h n u d ,  400 U S  964 l197Oi (agency already had enuncmted pohcy clearly!. Shew 
v Southland Corn. 570 F.2d 376 15th Cir. 19661 

' oS~e  MwhpedTnbe, idelay against m m g  public interest m the prompt resolution 
of the ease). Mercury Motor Express, h e .  v Bnnke, 475 F 2d 1086 15th C a  19731 
(deferral would thwart congressional lnfsnf to provide speedy enforcement procedure 
and remedy far iwured parties): Civil Aeronautics Bd. V. Modern Air Transportation, 
179 F 2d 622 12d Clr. 1950) (where plaintiff IS the agency, referral would be mere 
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The proposed solution involves balancing the last seven cnteria. It 
incalparates the unique and vaned considerations that can come into 
play in pnmaly jurisdiction cases. It better serves the purpose of the 
doctrine by applying i t  only in cases where those purposes are pro- 
moted. It also avoids the necessarily inadequate analysis that results 
from elevating administrative expenise and concern for uniformity 
above more practical considerations It rejects the material aid test 
in favor of more a specific, principled approach. 

C. AN ARGUMENT FOR EXCLC'SIVE 
JURISDICTION OF CONTRACTOR FRAUD 

CASES WITH JUDICIAL FORCIWS 
The first criterion of the proposed solution was essentially bypassed 

by the General Dynam~cs lower court. The dktriet court assumed that 
because It characterized the referred matters as severable from the 
fraud case the board could decide the mue But the Ninth Circuit 
recognized that decismns made by the board on factual issues could 
be binding on the district court, thereby considerably influencing the 
criminal ease 2@2 For example, If the board decided that General Dy. 
namiek construction of the contract was correct and Its allocations to 
the B&P and IR&D accounts proper, the ease would be over as far as 
the district court was concerned Viewing severability in this light 
results in the conclusion that it IS a way around thejurisdiction issue 
and not a straightfornard attempt to resolve the iswe 

The language of the Contract Disputes Act, It8 legislative history. 
and prior judicial and board rulings indicate that an  elaborate system 
was established to decide contract disputes not mvolvmg f r a ~ d . 2 ~ ~  
This separation was strengthened by the requirement for a c lam on 
a contract. Furthermore, the board has no jurisdiction unless a c l a m  
acted upon by a contracting officer 1s appealed Congress intended to 
limit the boards of contract appeals to mvil contract disputes. ex- 
cluding enminal actions. Legislation was specifically changed to rec- 
ognize this arrangement 284 

In this case there was no claim nor any appealable final decision 
by a contracting officer. The board had no more mtnnsicjurisdiction 
over the specific case than it did over the fraud issue involved in that 
case The procedural junsdietional requirements of the Contract Dis- 

ZBIUnited States Y General Dsnamics C O T ,  644 F Supp 1497 1606 IC D Cal 

"0'828 F Zd 1356. 1360-62 (9th Clr 19871 

2"S~r  ~ u p m  notes 232 233 and zccampanymg text 

1986) 

=**see gupro aectlans VB.C 
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putee Act and the specific routing of fraud issues through the De. 
partment of Justice and the federal courts conclusively demonstrate 
that the Armed Services Board of Contract Appeals has no power to 
consider the General Dynamics case 

Although a decision that  the agency has no jurisdiction to address 
the proposed m u e  on referral should end primary Jurisdiction anal- 
ysis, for the purposes of this article the other seven questions are 
considered below. 

The second criterion turns on the characterization of the m*or 
issues in  the case. The district court determined that  interpretation 
of the contract and applicable regulations was central to the case. It 
felt that these issue8 were what the board wa8 designed to adjudi- 
 ate.^^^ But contract intelpretation and interpreting and applying 
regulations are also traditional functions of courts. Nothing in the 
applicable statutes or legislative history indicates that boards have 
exclusive jurisdiction over these matters absent a contract dispute. 
Furthermore, they are techmcal only in the sense that they involve 
accounting principles and multitudinous contract and regulatory pro- 
vision~ The district court was perhaps more concerned with obtaining 
assistance than with a forthright determination of whether the issues 
were judicial or administrative in nature. 

The third criterion was applied in simplistic fashion by the diatrict 
court The court admitted that  boards do not operate in the same 
manner as the traditional administrative agencies, but found that It 
was central to the operation of defense procurement, performed tra. 
ditional agency functions, was stocked with experts, and made deci. 
sions influential within the Department of Defense and the defense 
industry.Z86 The functions performed were not elaborated upon but 
as noted above,ZB' the board is not an agency with investigative, law 
enforcement or rulemaking powers. Rather, it  is solely an adpdica- 
tory tribunal. As the Ninth Circuit recognized, it does not regulate 
the defense industry, but resolves contract disputes ansing during or 
after contract performance. Its Judicial character is underscored by 
its essential equivalence to the Claims Court Both function as ap- 
pellate forums in adversary litigation. Neither exercise8 rulemaking 
or policy setting power beyond the effect of issuing ad hoc deemons. 
To equate either with a traditional agency proves too much. It 18 
comparable to equating courts with agencies because they effect policy 
changes through case precedent 
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The danger of inconsistent rulings and desire for umformlty was 
the second major rationale relied upon in the referral. The district 
court declared that stgnificant chaos could occur in the defense in. 
dustry If differing judicial constructions of contracts and regulations 
were permitted Admitting that some potential already exists for such 
chaos due to the presence of the Claims Court. the judge noted that 
Its infrequent use and singular nature reduced the danger But the 
judge did not consider the twelve other boards with their potential 
for disparity Furthermore, the court% of appeals traditmnally resolve 
district court inconsistencies and can do so ~n this area as well Undue 
deference to agencies threaten the regulators scheme now m this 
area, in the same manner the district court judge was concerned 
about 

Uniformity means little in the context of interpreting the DIVAD 
contract, since that was an admittedly unique procurement.2an Board 
pronouncements already exist concerning cost allocation and allow 
ability mues The queetionable amount of uniformity to be gamed 
from board action in thia area does not justify the radical restruc- 
turing of the contract disputes process the district court's decision 
would have required 

The district court correctly noted that the primary jurisdiction doc. 
tnne is available in both civil and criminal prosecutions. But the 
nature of a criminal case does frame issues and determine questions 
of jurisdiction differently than a civil c ~ s e  A referral could remore 
key fact issues from the provmce of a jury. The government's case 
could be compromised by the broader discovery rules at the boards m 
The criminal prosecution procesa would also be fragmented by sending 
the government from court to agency and back again. 

The sixth criterion asks whether the lasue involved concerns the 
reasonableness of a challenged Contract prowsmn or regulation, or 
simply whether a rule has been complied with Matters of compliance 
do not need agency action unless the agency has enforcement powers 
The Armed Services Board of Contract Appeals does not Matters 
involvmg the reasonableness of administrative atandards and regu- 
lationi may involve underlying policy choices such as those the ICC 

"'644 F Su sf 1505 n 4 
I t  IS doubtful that there will be a plethora of cases like rhii m e  

& R Sash. mpia  mfe 166, at  613-30 and c a w  cited therein 
" l L ~ . g , J a c k s o n L u m b e r C o  AGBCANo 00-160-1.81-1 B C A  8CCH" 14.998 

~ o n t r ~ m ~  attempt t o  depose gmernmenf witnesder iniolved m criminal eade ieiubd 
~n substantial ~njustlie and conflict far gowrnment, 
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faces in  rate reasonableness cases. But the board IS not like the ICC 
The policy reeonehng functions are performed by ather agencies.z92 

The agency's prior view8 an the iisues and its desire 10 accept the 
referral are practical considerations that must be addressed. At the 
time of the district court's order, the board had already rejected ju- 
risdiction once, yet the court felt that the boards obpctions could be 
~ u r e d . 2 ~ ~ T h e  board subsequentlyleft no doubt that  it was unalterably 
opposed to deciding the referred q ~ e s t i o n s . 2 ~ ~  In light of these events 
It is difficult t o  discern the utility in pressing for referral of these 
matters 

The last criterion was addressed hastily by the district court judge. 
The court felt that  the uniqueness of the criminal prosecution, the 
importance ofjustice, and the judge's ability to monitor and possibly 
terminate the referral were decisive in this area.2o5 Nevertheless, 
such delays can be expensive far the government. In General Dynom- 
res, Seven months elapsed after the referral with no progress in the 
case. If the referral had been accepted, up to a year of delay could 
have been expected.296 As in any trial, witnesses'memories fade and 
costs mount during substantial penods of delay Referrals also add 
to the agency's workload, with an attendant increase in delay for ita 
other business. This expense, delay, and fragmentation hurts society's 
interest m developing a fraud-free marketplace.zn' Only when the 
other balancing factors outweigh these pntdential considerations should 
the primary jurisdiction doctrine be invoked. 

VII. CONCLUSION 
The primary jurisdiction doctrine should not apply to government 

contract fraud cases because little uniformity 1s achieved and contract 
interpretation issues do not require administrative expertise. 

Mast importantly. the courts have enclusivejurisdiction ofcriminal 
fraud cases by statute and by virtue of boards' sole s t a t u  as dispute- 
resolving forums. As the Commission on Government Procurement 
concluded, "Justice and efficient operation of the contract disputes 
resolving system can be obtained best with a flexible system that  
provides alternative fomms for the resolution of particular kinds of 

'"Ser dupro text accompanying notes 127-32 
's8644 F Supp at lE05 
"'General Dynamics Carp,  ASBCA No 33633 iFeb 2, 1987) 
'"644 F Supp sf 1607 

'''Sea supm aectlan IVA 
st 1505 
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disputes 1'2s8 Applying the pnmary jurisdiction doctrine to govern- 
ment contracts harms the public interest of fighting procurement 
fraud because criminal prosecutions are excessively delayed and anti- 
fraud efforts are further fragmented 

There 16 no doubt that the doctrine of pnmary jurisdiction 18 a 
useful discretionary tool to accommodate courts and agencies when 
each share junsdiction over a subject matter. But the vagueness of 
its pnnc~ples has produced aver-reliance on the deceptively attracti\e 
principles of uniformity and expertise. This ignores the major purpose 
of the doctrine-to promote Statutory purpose and legislative intent 
A true accommodation can be reached by considering all the factore 
discussed above. Applying this balancing test. the obvious conclusion 
is that there IE no justification for use of the doctrine of pnmary 
junsdletlan Involving the boards of Contract appeals in the area of 
government contracts fraud 



THE FAIR USE DOCTRINE IN 
COPYRIGHT: A GROWING CONCERN 

FOR JUDGE ADVOCATES 
by Captain James M. Hohensee* 

I. INTRODUCTION 
To what extent may a writer a t  an Army school u8e previous works 

in writing a paper? If he quotes from another work will that prevent 
publication of the paper? If the officers' club is playing a local radio 
station over the speakers 18 it a copyright violation? Is it  a violation 
to copy "the big game" on a videotape recorder while the troops are 
downrange and replay it in the club or the day room? Is a unit satellite 
dish at  the barracks allowed? Isn't any use of copynghted materials 
for teaching a fair use? The general 8aw a computer program dem. 
onstrated and wants UJ t o  design one that will do the same thing. 
Would that be a copyright violation? 

Questions like these can strike fear into the hearts of administra- 
tive law attorneys. I know from personal experience. While working 
as an administrative law action officer in 1985 I was assigned a prob. 
lem from the post youth activities. When the post theater cancelled 
Saturday afternoon children's matinees, the youth activities wanted 
to rent videotapes and show them for a small fee. Would this violate 
the copyrights on the films? 

To answer the question I turned to the Administrative Law 
Handbook' and was surprised to find no guidance an copyright mat- 
ters. I examined the Copyright Act' and the applicable Army capy- 

.Judge Advocate Generaps Corps, United States Army Currently asaimed to the 
Tnal Counsel Aasiatance Program, United States Army Legal Senices Agency, Falls 
Chmch, Virginia Formerly assigned 88 Chief Trial Counsel and Chief o i  Criminal 
Law, Fort Carson. Colorado. 1984-1985. Group Judge Advocate, AHUAS TARA 11. 
Honduras, 1983.1984. Defense Counsel. Trial Defense Servlre. 6th Infantry Dlvmon, 
Federal Republic af Germany, 1980-1962 Graduate Judge Advocate Officer Graduate 
Course, 1987 Judge Advoeale Officer Basic Coune, 1919 B A ,  State Umvermty of 
New York at BuEfala, 1975, J . D ,  State Unirersity a i  New York m Buffalo, 1978 
Member af the bare of the State of Kew York the Umred States Supreme Court, and 
the United States Court of Millfar). A p ~ e a b  T h i s  article I B  based w o n  B thema sub- 
mitred m partial satisfaction of the requirement% of the 33th Judge Advocate Officer 
r-rlrl,,ris rn..rss -. ____._ -. _. 

'Dep't of Army Pamphlet S o  27-21, Military Admmiifrafire Law 1 1  Oct 19851 
'17 U S  C I 5  101-914 (1982) 
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nght regulations I also checked my answer with the Patents. Copy- 
rights, and Trademarks Division of the United States Army Legal 
Services Agency. I concluded the plan would violate the copyrights. 

That opimon was right, but i t  faded in two respects. It failed because 
I wa8 reduced to hiding behind the language in the regulation to say 
no. I didn't understand the I an  that the regulation embodied The 
second failure stemmed from the first Because I didn't understand 
the law well enough, I was unable to devise an alternative course of 
action that might have achieved the mission 

Judge advocates need a better grasp of copyright principles to give 
complete advice and ta devise ways to meet the miasion. The current 
version of Army Regulation 215-2, for example, provides. 'A clearance 
will be obtained prior to the public performance of any copyrighted 
sound or video recording. Installation commanders will determine 
whether such performances are 'publie'."' Without doubt, the instal- 
lation commander will be looking to his or her local staff judge ad- 
vocate for advice on that matter Without an understanding of the 
applicable legal principles and exceptions, the lawyers in that  office 
will give bad advice. 

This article will focus on the fair use doctrine. It 1s only one aspect 
of the complicated law involved In resolving copyright questions. Fair 
u ~ e  1s frequently invoked to defend otherwise infringing activity. 
Also. it 1s frequently misunderstood or misinterpreted. As such. it 
deserves close attention. 

11. COPYRIGHT A GENERAL OVERVIEW 
The Constitution authorizes copyright for the purpose of advancing 

"science and the useful arts."' Copyright law seeks to achieve this 
goal by granting authors certain rights in their original works The 
current Copyright Act is codified in Title 17, United States Code 

'The regvlafion concerned WBQ Dep't of Amy.  Reg. 60 215-2. Morale. Welfare & 
Recreation The Management & Operation of Army Morale. \Velfare & Recreation 
Rograms & Nonappropriated Fund Instrumentalities para 6-67 (20 Feb 19841 G 5  
26 Aug 19651 (superseded 1966) Other rwdatlans s130 address copyright mattere 
sos, P g , Dep't of Army,  Reg No 310.1. Military Publication8 Publications Blank 
Forms, and Rinting Management. paras 2-35 to 2-41 115 Feb 19801, Dep't o f A m y  
Reg So 106.2 Audmsmual Seriices Army Training & Audiovisual Supparr. para 
7.7 126 July 1976) iC2 1 On 19781. Dep't of Army, Reg ha 27-90, Legal Services 
Patents, Invantmne. & Copyright8 (1 July 19741 (CZ 15 July 19761 

'Dep't of A m y .  Reg No 215-2. Marale, Welfare & Recreation The Management of 
Army Maralr, Welfare, &Recreation Pragrama & Sonappropriated Fund Instrumen- 
talities, para 6.67 I31 Ocf 19861 

' U S  Canrt art 1. see 8, e1 S 
' 1 7 U S C  $ 9  101-914819621 

156 



19661 FAIR USE DOCTRINE 

Section 102 of the C o p p g h t  Act describes the types of works that 
may be protected.' Military lawyers should note that copyright pro- 
tection is not available for any work of the federal government.s The 
rights accorded the copyright ownem are set out in section 106 of the 
act.9 They give the copyright owner the right to. 

1. make copies of the work; 
2. make derivative works based on the original; 

3. distribute copies of the original to the public; 

4. perform or display the work m pubhc. 
To qualify for these protections, the works must be "fued in any 

tangible medium of e~pression." '~  That is, they must be recorded in  
some form that  renders the work capable of perception or reproduc- 
tion. A book, a tape, or a microchip are examples of such a medium 
of expression. 

These rights are subject to certain limitations." Most of the limi- 
tations apply to specific tspes of works or specific situations. An ex- 
ample is the exception that  allows libraries and archives t o  reproduce 
works for purposes such as inter-library loan and archival preser- 
vation.12 The limitation with the broadest application is the fair use 
exception codified m section 107 

Certain of the limitations require the copyright owner to grant 
others rights to copy or use the works in exchange for a fixed royalty. 
This 18 called a compulsory license. An example of such a compulsory 
license arrangement far sound recordings is found in section 115.14 

Copyright protection for works created or first published on or after 
1 January 1978 lasts for the life of the author plus fifty years.1J If 
the work 18 made anonymously, under a pseudonym, or 1s made for 
hire, the protections will last the shorter of seventyfive years from 
first publication or one hundred years from the works creation 
Works created or published before 1 January 1976 are subject to 



MILITARY LAW REVIEW [Vol 119 

transitional ru les  which generally afford a seventy-five year penod 
of protect1on.l' 

Civil remedies for Infringement include actual or statutory dam- 
ages, recovery of profits made by the Infringer, injunctions against 
further Infringement, and costa and attorneys' fees Is Criminal pen- 
alties are available in cases of wdlful infringement for profit.'g 

111. THE CHANGING FACE OF FAIR USE 
In 1984 the Supreme Court announced its decision in Sony Corp 

u Unioersal C ~ t y  Studios The Court concluded that home videotape 
recording of television programs off the air  was not a violation of the 
U.S. copyright laws. To reach this decision, the Court ruled that home 
recording fell within the "fair use'' exception to copyright In 60 
holding, the Court generated more confusion in an area that has long 
been considered "the most troublesome in the whole of copyright "22  

The decision made significant changes in fair use principles by 
placing new emphasis on certain components of the f a r  use analysis 
Read together with another recent f a r  use case, Harper and R o l ~  ~1 

Nation E n t e r p r r s e ~ , ~ ~  it can also be argued that the Court has re- 
fmhianed the traditional and statutory factors used in fair u ~ e  anal. 
yms, rejecting certain long-standing pnnc~ples. 

These changes in the doctrine are significant If the "Betamax" case 
is treated like other Supreme Court decisions on fair use The changes 
became less significant, however, if the caw is placed in the context 
of the times in which it arose. The decision in Sony represents a 
determination an the part ofthe Court not to interfere in technological 
advances. That job will be left to the legislature Sony represents B 

change only to the extent it generates a technological fair-use excep- 
tion Read out of its technological context, however, Sony can lead 
unwary attorneys to mistakenly simplify the complex fair use doc- 
trme 

IV. FAIR USE GENERALLY 
Fair use IS usually defined as "a privilege ~n others than the owner 

of a copyright to use the copyrighted material in a reasonable manner 
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without his consent, not withstanding the monopoly granted to the 
owne~. ' '~ '  

The concept strikes a balance between competing ideals in copy. 
right. The purpose of copyright 1s to advance "science and the useful 
 art^.''^^ The copyright owner's monopoly defeats this purpose to the 
extent It prevents one author from building on the work of another 
Too strong a monopoly would actually hinder the progress of science 
and art?B "Courts in passing upon particular claims of infringement 
must occasionally subordinate the copyright holder's interest in a 
maximum financial return to the greater public interest in the de- 
velopment af art ,  science and induatry m' The fair use doctrine strikes 
a balance between the copyright monopoly and these greater interests 
of sme ty  

A. JUDICIAL ORIGIN OF FAIR USE 
Fair use began a8 a judicially created doctrine. Its first appearance 

is generally ascribed to Folsom o Marsh.2S The case concerned the 
copyright of certain of George Washingon's letters. These letters had 
been published BS part of e twelvevolume serieB. A subsequent biog- 
rapher included a number of these letters in his work on Washington 
A suit for copyright infringement in the Circuit Court for the District 
of Massachusetts resulted Justice Story decided that there was an  
infringement of the copyright on the original letters In rejecting the 
claim of fair use, though, he set out an analytical framework that 
mided future judicial and legislative development of the doctrine. 
The analysis included consideration oE 

1. the nature of the works involved, 

2. the extent of the copying, and 

"Rosemont Enter Y Random House. Inc , 366 F 2d 303 306 12d Clr 1966). emf. 
d m e d .  385 U S  1009 11967) (guafing H. Ball. Copyright and Literary Property 260 
(19441).Ras~monfconiemed B hiopsphyofHoward Hughes. RandomHovaepuhlishw,g 
prepared a hiopaphy on Hughes that ineorparated matarm1 from certtam 1954 Look 
magaxme article% Roeemant Enterprises. B Hughes corporatian, bought the copyrlghfa 
m rho articles and brought a u t  far infringement The Second Circuit held the quo- 
tations from the srtid~s we= B fair me. 

"For B thorough analysis ofthe competing ~nferedtd underlying the fur-use doctrine 
see generally L Seltier, Exemptions and Fair Use ~n Copyright (1978) For B dlacusalon 
af thepss lb ihfy  that themanopalymaynorbeneeeasaryat allseeBreyer. The Cneasy 
Case /or Copyright. 84 Ham L Rev 281 119701 

'.Berlm Y E C Pubs ,  329 F.2d 641. 644 f2d Cir ), c e d  denied, 379 U S  822 (19641 
lPFalsam v Marsh. 9 F Cas 342 IC C D Mass 18411 IN0 4.9011 The court ~n 

Foiaorn n e w  a~fvally used the term "fair use" although ~f eitabhshed the p m c ~ p l e s  
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3 the effect of the copy on the market value of the original 
work 2s 

Since Folsom, copyright litigation, largely in the Second and Ninth 
Circuits, has developed the law in the area of far u ~ e . ~ "  The courts 
have continued to use the Folsom factors in assesaing claim of fair 
use.31 

B. CODIFICATION 
Despite Its long judicial history. fair use was not codified until the 

1976 revimn of the copyright lawaZ That revision codified the ex- 
clusive rights of a copyright owner, along with several exceptions 
Foremost among the exceptions is fan ~ 3 8 . ~ ~  In codifying the doctrine, 
Congress looked to the same factors that the courts traditionally have 
used 

1 The purpose and character of the use, 

2. the nature of the protected work, 
3. the amount and substantiality of the taking. and 

4. the economic mpact the taking has on the copyrighted 
work 

'OThe extent of the capy~ng and the substance of rhe matenal copied were cruc~al 
iactorr ID the decman ''If IS not a case, where abbreiiated or select passages are taken 
irom pamcuIar letters bur the entire letters are taken. and those ofmost interest and 
value to the publx ' I d  at 349 

"The Second and Umth Circmta, no doubt, receive the lion B share of copyright c u e s  
because of the high concentration oienrelrainment and publiihing mduitnes m those 
elrrultl 

'LSer.eg BroadwayMumcCorp Y F-Rhbl i sh lngCorp .31F  Supp 817 S D U Y  
19401 

"17 U S C  $i 101.914 (19828 
'31d @ 106 
" I d  9 107 Serfion 107 oravidea 

. .  . 

. . .. . . .:r 1 w \  c . . . .  
B {air use the kc tor^ t o  be cansidered shall include- 

13 of a commerc~al nature or 18 far nonprofit educatmnal purpobes 

the copyrighted work a i  a *hole. and 

copyrighted p o r k  

111 the purpoae and character of the use, including whether auch me 

121 the nature o i  the eapyrighted work. 
131 the amount and suhrtantlsllty a1 the portion used m r e i~ f ion  to 

'41 the effect of the use upon the potential market for or value af the 
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Congress also gave examples of purposes that  it considered appro- 
priate for fair use consideration: "[Clriticism, comment, news report- 
ing, teaching (including multiple copies for classroom use), scholar- 
ship, or resear~h."~ '  The commercial 011 nonprofit nature of a use is 
also a matter for consideratmxS6 

The legislative history makes I t  clear that  the codification was not 
intended to  alter the doctrine of fair use. "Section 107 is intended to 
restate the present judicial doctrine of far  use, not change, narrow, 
or enlarge it in any way."" The changing, narrowing, enlarging. and 
confuusmg of the doctrine were left with the courts. 

V. IDEAiEXPRESSION AND FAIR USE 
Fair use principles have often been stretched and bent to apply to 

new or different situations. Likewise, they have often been confused 
through inappropriate application, inartful judicial language, or mis- 
understanding on the part of the courts 

A pnme example of this confusion is found in the fair u8e factor 
that concerns the "substantiality" of the takmg. Substantiality looks 
at  the relative importance of the material copied to the entire onginal 
work. For example, in Folsorn the court found that the letters taken 
were the most valuable letters in the original Substantiality 
answers the question of whether the gist of the original work has 
been taken Such a taking allows the infringing work to serve 8s a 
substitute for the original. 

On the other hand, there is an important threshold question in 
analyzing any copyright question. Does capright  protect what has 
been taken? If the amwer is no, analysis need go no further. This 
seem8 simple enough, but courts have often confused this question 
with the substantiality factor in fair use analysis Because it  is a 
 SOU^ of confusion, the distinction merits examination. 

Copyright law elevates form over substance. The substance 15 an 
author's ideas. Ideas cannot be ~ o p y r i g h t e d . ~ ~  The form is the expres- 
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sion of the ideas. Copyright protect8 an author's expression of ideas.40 
Separating the ideas from their expression can be difficult. At what 
paint does an idea that  1s available for use by any author coalesce 
into the expression of a particular author? As Judge Learned Hand 
wrote "Upon any work a great number of patterns of increasing 
generality will fit equally well . . but there IS a point in this series 
of abstractions where they .we no longer protected."" 

A. THE IDEA OF SUPER.MAN 
Drawing this distinction is clearly a jab for Superman! It IS not 

surprising, then, to find him featured in the case law on the subject. 
In Detectrue Cam~es Inc L. Bruns Publ i ea t~ons ,~~  the publishers of the 
comic books featuring Superman claimed their copyright in Super- 
man had been infringed by another comic book character known as 
Wonderman. Wonderman's publishers defended on the theory that 
Superman was no more than a colleetmn of h e m e  ideals found 
throughout literature and mythology The idea of such B heroic pro- 
totype could not be protected, they asserted. Absent protection, Won- 
derman could not be an infringement. The Second Circuit found 0th. 
erwise. In upholding copyright protection for Superman, the court 
considered the particular manner in which he embodied the idea of 
a "benevolent Her~ules ." '~  His costume, particular powers and feats, 
environment, the manner in which he hid his abilities, and the de- 
scriptions accorded hm strength and missions were all found to be 
part of a umque expression of the heroic ideal The court held that 
his adventures and characterization involved an ''original arrange- 
ment of incidents and a pictorial and literary form? When Won. 
derrnan wore the same sort of costume, had the same abilities, hid 
those abilities in an everyday identity, and performed the same feats 
as Superman, an infringement occurred because the expressmn, not 
the Idea, was c o p i d i s  

'"id at 433 
I.,,' 
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B. A TWO-STEP ANALYSIS 
The Ideuexpression distinction involves questions of whether a par. 

ticular work may be copyrighted in  the first place. The general def- 
inition of fair use requires a proper monopoly in a work before fair 
use becomes an issue. Fair use analysis should not be concerned with 
drawing the distinction between idea and expression. "Denial of pro. 
prietarship in  ideas, whether copyrighted or not, 1s not grounded, 
strictly speaking upon any theory of 'fair use.'"'' 

Confusion between the idedexpression distinctions and questions 
of fair use arise when courts analyze infringing works that are not 
verbatim copies of an original. Ideally, a court should first analyze 
the worka involved to deternine whether a properly copyrighted 
expression ofan idea has been taken. Afierfinding such an expression, 
the court should next move ta a fair use analysis and examine the 
amount and substantiality of the taking, the effect on the market 
value of the original, and the other fair use factors. 

C. PARODY 
Examples of such a two-step approach occur in the area of parody 

and burlesque 47 If one work is to parody another it must take some- 
thing of the expression of the original work. This 18 80 because the 
parody must "recall or conjure up the object of [the] sat~re ." '~  There 
being no question of a taking of expression, a court's analysis then 
turns to the fair-use factors. 

Most often in the area of parody, the courts look a t  the substan- 
tiality of the taking and the economic impact on the original. If the 
parodist takes moTe than is necessaly to raise the spectre of the 
original, he runs the risk that  his parody will become a substitute 
far the original and a claim of fair uBe will fail. 

This is exactly the situation Jack Benny faced in his parody of the 
movie Gasl~ght.'~ With the permission of the copyright owner, Benny 
had parodied the movie starring Charles Boyer and Ingrid Bergman 
on his radio show. He later brought the parody to television and 
planned to produce a feature length film parody. These later efforts 
were done without the consent of the original copyright owners. The 
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copyright owner sued to protect the copyright. Benny's claim of fair 
use for parody failed a t  both the trial and appellate levels. 

The Ninth Circuit found that the parody took 8o much that, when 
the original story and dialogue of Gaslight were extracted from the 
parody, all that remained were "a few gags, and some disconnected 
and incoherent dialogue ''x The Benny parody copied the original so 
closely that there was a danger it could substitute for the original 
dramatic work. 

When Mad magazine parodied the songs of Irving Berlin, however. 
they took only enough to call the original works to mind Reference 
was made oniy to the title of the original works and no actual music 
was included. The lyncs did not copy the originals and concerned 
different subjects. There was no danger that the parodies would be- 
come substitutes for Berlin's original works. The reference to the 
original works was upheld as fair use. 

D. FAIR USE AND IDEAIEXPRESSION 
EQUATED 

The parody cases demonstrate that an author's expresaon, though 
protected, is still sub@ ta f a r  use. The idearexpression analysis 
concerns the separate issue of whether a work can be protected by 
copyright in the first place Some courts, however have blurred these 
analyses into a singie approach. This canfuaon appears to have begun 
in Judge Hands  Second Circuit decision in Sheldon v .  MetwGoidwyn 

The plaintiffs in Sheldon owned the copyright in a play based on 
a celebrated murder trial in the 19th century The defendant in the 
trial was B young Scotch woman charged with poisoning her lover. 
She was qu i t t ed .  The p l ami f f s  play, Dmhonored Lady, dramatized 
the facts behind the murder and trial. Independently, an  Engllsh 
author had written a navel called Letty Lynton that was also based 
an the murder and tna l  

Metra-Goldwyn Pictures wanted to produce a picture based an the 
play They met resistance from a motion picture association o f f i d  
who found the play obscene. Eventually they bought the rights to the 

Pictures Corp 62 
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novel and prepared a screenplay for the film. Many of the fictional 
elements of the play were included in the screenplay. Plaintiffs sued 
to enjoin the production of the film. Metro-Galdwyn prevailed m the 
district court. The Second Circuit reversed and granted the injunction. 

The court of appeals held that  the screenplay copied substantial 
amounts of the play's expression. The court rejected the defendant's 
claim that use of the play's material was fair use. In rejecting that 
defense, the Second Circuit equated fair use with the distinction be. 
tween idea and expression. "[Ilt is convenient to define [fair use1 by 
saying that  others may 'copy' the 'theme' or 'Ideas,' or the like, of a 
work, though not its 'expression.'"63 

The parody cases demonstrate that  this ia not true. Fair use is 
invoked 8 8  a defense when expression 18 taken. Ideas are not protected 
at all. Nonetheless, this erroneou~ holding in  Sheldon equating fair 
use to the idealexpression dichotomy has been followed el~ewhere.~ '  

The copyright revision of 1976 may help in clearing up this con. 
fusion Part of the statute provides that copyright protection does not 
extend to any idea.6b This provision is quite distinct from the section 
codifying fair use. In B Second Circuit opinion written since the new 
enactment, the court does separate the analyses of the two aspects. 
Curiously enough, the ease involves Superman.s6 

E.  UNITY OF IDEA AND EXPRESSION 
Remaining is the difficult situatian that might arise where an au- 

thor adds so little to the original idea that idea and expressmn are 
indistinguishable. The Ninth Circuit addressed that  mue m Herbert 
Rosenthol Jewelry Corp I I .  Kalpakian.67 The case concerned an al- 
leged infringement of plaintiffs jewelled pin, which was shaped like 
a bee. The defendants subsequently produced a Jewelled bee pin. The 
district court found that the defendants had based their pin design 
an their awn independent study of bees. The similarities, it  concluded, 
resulted from the fact that both pins look hke bees 

"81 F.2d at 64 
"Eg , Bradbur/ Y Columbia Braadcaating Sys 287 F Zd 478. 465 i9th Clr ), e m  

danrad, 368 U.S. SO1 (1961) (Infnngemenf of the novel Fahrenheit 4511 "Fair use may 
permit copymg OS theme or ideas aseopyrighted work but not Ita eapressron: 

%q.. s,/nr,, ""Pa 19 ... ..~ . ..... .. 
"Warner Bros Y. Amenean Braadcaating C o ,  720 F 2d 231 IZd Cir 19831 The 

telev~slonpragram T h ~ G r ~ a h s l A ~ r i e a n H ~ i o w a s  heldaleptimareparadyofSuper- 
man The ides of 8 nuper powered hero Sound different erpreasms m the televlslon 
hem and Superman 'In the genre of superheroes, Hankley Sallows Superman 88,  ~n 
the genre ofdefectives. Inspeetor Clovssau follows Sherloek Holmes"1d at 243 

i.Herbert Rosenrhal Jewelry C o p  Y. Kalpaklan, 446 F 2d 736 (9th Cir 1971) 
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On appeal, plaintiffs claimed that copyright on their jewelled bee 
pin precluded the manufacture of any pin that was substantially 
snnilar. In short, they claimed a copyright in the idea of a jewelled- 
bee pin because of their copyrighted expression of a jewelled.bee pin 
The Ninth Circuit found that the idea and the expression were in- 
separable and refused to extend protection to the expression under 
such circumstances 

VI. FACTSiEXPRESSION AND FAIR USE 
Facts are like ideas; they cannot themselves be c o p y r ~ g h t e d . ~ ~  Par- 

ticular expressions of facts are protected by copyright Chatauqua 
School ofNursing v .  Notional School ofNursmgKO demonstrates this. 
In that case, an Army major wrote and copyrighted lectures on certain 
medical procedures. He sold the right to publish those lectures to the 
defendants. In the lectures he included a description of hypodermic 
medication The procedure was described in twelve steps and was 
accompanied by pictures of the major demonstrating those steps. The 
plaintiffs had previously published a pamphlet that described the 
same procedure in twelve steps and showed photographs demonstrat- 
ing the operation. 

In finding no mfrnngement, the Second Circuit recognized that "all 
previous medical knowledge was common to any writer."61 The plain. 
tiffs insisted they should be protected because they were the first to 
describe and illustrate the steps in the process. The court rejected 
this proposition, which would have given the plaintiffs a monopoll- 
in describing a very common operation. 

After reaching the conclusion that the fact ofthe medical procedure 
could not be protected, the court of appeals went on to analyze the 
text and the photos used by the parties It concluded that there must 
of necessity be similarities of expression where two works describe 
the came 8et of feaets "From the nature of things there were certain 
to be considerable resemblances, lust as there must be between the 

,'Accord L d  & Marty Krofft Television \ McDonalds C o p  562 FZd 1117 1168 
15th Cir 15771 "When idea and expresilan comcide, there 1111 be profectrm against 
nothing other rhan identical copying of the work "The case involved an mfnngement 
of the plamtuTs televimn program for children by the defendant's "McDonald Land 
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work of two persons compiling a directory or a dictionary, or a guide 
for railroad trains, or for automobile tripa."B2 

Generally, courts have not had the same problems with facts as 
they have had with ideas in separating their naneopyrightable nature 
from the fair use of their expression. Undoubtedly this is because 
ideas require a degree of originality that facts do not. There 1s no 
need with facts to apply patterns of generality to determine what is 
public domain and what is protectable. 

A .  UNZTY OF FACT AND EXPRESSZON: 
TIME, INC. v. BERNARD GEIS 

ASSOCIATES 

.. . 
la,"$ 
"239 F. Supp 130 IS D N Y 1968) 
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trate his theories. Trme Ine i.. Bernard Geis AssociateP was the 
result 

The court recognized that a photograph could properly be copy- 
righted. It then moved to the defendant's contention that a news event 
may not be protected by copyright and that protection of the Zapruder 
film would give Ttme B monopoly in the eyents recorded on the fiim 
The court dismissed this contention "[Time1 claims no copyright in 
the news element of the event but only in the particular farm of record 
made by Zapruder."66 

The court reasoned that. because the film could be copyrighted, the 
sketches made from the film infringed that copyright unless the fair- 
use doctrine applied. The court then held that Bernard Gem' use was 
"fair "There was little, if any, economic harm to the copyright owner 
The defendant did not sell the pictures or publish magazmes. so there 
was no direct competition. That the sketches made the theanes easier 
to understand also influenced the court's decision. The public interest 
in receiving information was critical to the result. "There 1s a public 
interest in having the fullest information available on the murder of 
President Kennedy."BB The court held there was no copyright viala- 
tion 

B. PHOTOS: FAIR USE OR FIRST 
AMENDMENT? 

Professor Nimmer has suggested that a first amendment analysis 
1s more appropriate to the situation of Time lnc. u Bernard Gets 
Associates He argues this position because of the court's rationale 
that the public interest was best served by having the most detailed 
information on the murder Although his treatment of the subject 
does not draw a distinction between faaewexpression and ideaexpression, 
he does examine both mea8 under the idearexpression dichotomy. He 
has proposed a ' % e w ~  photograph" first amendment exception to copy- 
right. with a compulaory license approach to such situations.BT He 
limita, however, his proposed exception to a "news photograph' in 
which the ''event depicted, as distinguished from the fact that the 
photograph was made, i8 the subject of news stories."68 If the event8 

"Id at  143 
be id  st 146 
*-A4 Kimmer. 1 Nimmer on Copyright. 3 110  IC]. at 1-84 11986l A cornpulsar) 

llcenJe ~equlree B capynght ownel 10 allm the use a i  his work upon the payment a i  
a set ro).altv 

" I d  
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shown in the photo are the news, the photo could be used because the 
exception would apply. If the fact that  the photo was made, and not 
what the photo depicts, LB the item ofnews interest, then the exception 
would not apply and the photo could not be used. This approach rec- 
ognizes that facts and their expression can become inextricably in- 
tertwined and seeks to resolve the problem without applying fair use 

Both Nimmer and the court in Time reach the Same conelus~on by 
different routes. The bottom line 18 that  to deny the author the use 
ofthe film gives the copflight holder a de facto monopoly in historical 
events. To allow such a copyright is to grant a copyright in facts. 
Because Nimmer and the court do not deal with the problem 8% a 
threshold issue of copyrightability, they must invoke f a r  use or the 
first amendment. 

C. MATHEWS CONVEYOR CO. v. 
PALMER BEE CO. 

A sketch derived from a photo was also the subject of a charge of 
copyright infringement in Mathews Conveyor Co. u .  Palmer Bee c0.6~ 
The photo appeared ~n a catalogue that the plaintiffs used to sell 
machine parts. The defendants had a sketch made from the photo and 
included it in their catalogue of machine part8 

In diemisaing the claim ofcopyright Infringement, the Sixth Circuit 
considered B great number of factors. These included the de minimus 
nature of any infringement (the photo was one of hundreds) and the 
insignificant impact of any infringement on the original's value. The 
court placed a strong emphasis on the fact that the photo and sketch 
both concerned a machine part that  wa8 in the public domain. Im- 
portant to the court 's decision was the value added by the defendant. 
"[Dlefendant caused the exercise of a considerable degree of com- 
mercial art ,  and incurred a substantial expense in the production, in 
different media, of the sketches."'0 

The court recognized that the photo was one farm of expression of 
the machine part and was entitled to protection in that form ofexpres. 
sion. It refused to extend protection 80 far as to allow the one form 
ofexpression to prevent ali other expressions. This analysis recognizes 
the value of the efforts involved m expressing the ~ a m e  facts in a 
different way. 

"135 F.2d 73 (6th Or 19431 
'Old sf 85 
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D. HISTORY AND BIOGRAPHY 
History and biography pose the Same type of problems. Two authors 

present the same facts in different treatments but must Inevitably 
have similarities because the facts are the same. In Greenbte c Xvo. 
ble,': two authors wrote biographies of Civd War heroine Anna Ella 
Carroll. The second author had access to the first author's book. Thin 
did not disturb the Distnct Court for the Southern Distnct of New 
York, which recognized that fair use allows one author to build on 
another author'a work. The court found this valid so long as the second 
author's "expresaon and treatment 1s distinctly his own and not merely 
the result of copying from the [onginall book."'2 In examining the 
facts of the case to determine whether the similarity of the two worka 
was the result of such copying, the court held that. "The inference of 
copying does not exist, however, where the smdarity between the 
two works a r m 8  because of the nature Of the subject matter and the 
fact that bath authors used materials available to all.''73 

The court ultimately decided that the similarities between the two 
biographies resulted from the nature of the subject matter "[The 
defendant1 performed independent research and drew upon infor- 
mation and materials from the common sources available to all and 
in the public d ~ m a i n . " ~ '  

E.  DIFFERENT "PERFORMAVCES" FOR 
THE SAME FACTS 

Common to both Matheus Conveyor and Greenbie 1s recognition 
that the underlying facts cannot be copyrighted The two cams also 
recognize B need to protect particular expressmns of those facts Fi. 
"ally, both courts recognmd that the defendants had by their own 
efforts placed a different expression on the facts. 

I analogize the problem to one of dramatic or musical worka that 
have become public domain The copyright law will still protect ~ n -  
dividual performances of these works." Far example. the plays of 

. l l 5 l F  Supp 4 5 l S D Y Y  19571 
'"Id at  67 
' l i d  at 68 
-'Id Q O ~  &o Eisenichiml v Faucett Pubs, 249 F 2d 698 t7th Clr >, /elf dinhed. 

366 LT s 90; 1 9 5 i r  lanother example af alleged infringement because two histories 
dealt nlth the bame facti Ra infringement foundl. cf Haehling Y Universal C i r i  
Studios. hi, 618 F 2 d  972 82d C d  csrl d m u d .  149 U S  841 ,19801 In0 copyright 
protection for hibtoriral theories (JT m n e s  o faire , 

.,I7 u S C 0 102 119821 Such a performance might take the form of m audionrual 
work, asoundrecarding. or adramatieuark Seehl Nimmer, supmnote6;. 9 2 10Ih1121. 
for a dmcuman of rights in parricular performanre8 with regard t o  sound recordings 
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Shakespeare are eligible for different performances, each of which 
may he protected from copying. Facts should be regarded the same 
way. 

Applying this sort of approach to the atuatian presented in the 
Time cese, we can reach the result that both Nimmer and the court 
reached. Most significantly, we can reach this result without the first 
amendment "news photo" exception or a fair-use test. The event8 of 
the Kennedy assassination are historical facts. They are in the public 
domain and are therefore not protected. The Zapruder film of the 
assassination records those events and IS a particular expression of 
the events. 

The sketches that the defendant had prepared based on the events 
depicted in the film are a different expression. Charcoal drawings are 
not a film or photo. The sketches reflect an investment of time and 
talent on the part of the defendants The defendants could not use 
the actual photos from which the sketches were prepared in their 
book. Those are the Zapruder film's expression. On the other hand, 
the sketches, a dramatic reenactment of the events in the film, or a 
computer-generated recreation are all different "performances" of those 
events They embody the facts that cannot be copyrighted m a new 
performance. They are outaide the protection copyright should prop- 
erly afford the film. Accordingly, there is no infringement and so no 
need for a first amendment "news photo" exception or a fair use anal- 
ysis. 

VII. COPYRIGHT AND FIRST 
AMENDMENT IN CONFLICT 

Courts and commentators have recognized a tension between the 
copyright law, which protects author's works by granting exclusive 
rights of expression to the author, and the first amendment, which 
grants freedom of expressmn.'6 Professor Nimmer's first amendment 
analysis in the fact expression arena highlights the overlap between 
fair use and first amendment mues.  Evidence of this overlap is found 
in the actual language of section 107. The statute lists news reporting 
as one of the purposes for which fair use may apply li Fair use ques- 
tions cover the entire range of first amendment msues. Cases include 

" S ~ . , r g , K s l f D i s n ~ y R o d , v  AirPirafes.581 FZd761,768l9thClr I .~er f  denied. 
439 D S 1132 (19781 "There IS of couiae 80me tenbmn between the First Amendment 
and the Caovmhf Act'' 
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issue8 of news reporting,'8 commeraal free speech,'8 and porna- 
graphic expression 

A. IMPACT OF FIRST AMENDMENT ON 
FAIR USE 

Changes in the interpretation of the first amendment have influ- 
enced the interpretation of the famuse doctrine. Consumers L'nian 
u. General Signal Corp a' for example, involved whether the use of a 
copyrighted work in commercial advertising could constitute fair use 
The plaints8 m the case published Consumer Reprts  magazine Their 
evaluation of a particular vacuum manufactured by the defendants 
was being used to advertise the machine 

A long-standing decmmn by a district court in the Second Circuit 
held in similar circumstances that such purely commercial use was 
not f a r  use.82 Thereafter, the Supreme Court reached its decisions 
acknowledging a first amendment n g h t  of commercial free speech 
The court in Consumers Unmn relied on those decisions in deciding 
that the advertisements for the vacuums did make fair use of the 
evaluations. 

B .  FAIR USE AS A FIRST AMENDMENT 
SUBSTITUTE 

Most courts have avoided the potential confusion between first 
amendment and fair u8e. They have done 80 by resolving the questions 

172 



igaai FAIR USE DOCTRINE 

posed through fair-use analysis. "Conflicts between interests pro- 
tected by the first amendment and the copyright laws thus far have 
been resolved by application of the fair use doctrine"84 

A good example E found in the Fifth Circuit's decision in Triangle 
Pubs. v Xnight-RidderNewspapers.8~ In that case, the Mmmi Herald 
newspaper had advertised its weekly television magazine by com- 
paring it with TV Guide magazine. The comparison showed a cover 
of the Herald's magazine next to an actual cover of TV Guide. The 
covers of TV Guide are copyrighted and Its publisher, Triangle Pub- 
lications, sued far infringement of those copyrights. 

The District Court far the Southern District of Florida held that 
the defense offair use did not apply because ofthe commercial purpose 
involved!B It upheld the ads, however, based an the first amendment 
free speech rationale that  the Second Circuit used to influence its fair 
use analysis in Consumers Union!' On appeal the Fifth Circuit Court 
of Appeals reversed on the fair use issue. It held that the eommercml 
purpose of the use alone did not defeat the fair-use defense. Analyzing 
the remauung factors, the court found that  fair use did apply. The 
court of appeals found I t  unnecessary to address the first amendment 
question because of its fair use holding. 

Judge Brown objected to the court's refusal to address the first 
amendment issue. He subscribed to Professor Nimmer's suggestion 
that first amendment requirements are satisfied by the separation of 
idea and expression. "[Ilt appears that the idea-expression line rep- 
resents an acceptable definitional balance as between copyright and 
free speech interests."88 
In this analysis, the prohibition of Copyright in ideas ensures the 

free exchange of ideas and Information, preserves the democratic dia- 
logue necessary to representative government and so meets the ends 
ofthe first amendment. On the other hand, the protection ofparticular 
erpressmns meets the copyright objective of advancing art and sci- 
ence. Fair use remains to cover those situations where expression is 
taken. The first amendment does not become involved in such cases. 
This avoids the potential confiict between the two principles: "The 
Copyright Act itself provides a safety valve-fair use-to minimize 
this potential tension."8s 

d'Wmnxnght Sec Y Wall Street Transcript COT.. 558 F 2d 91, 95 IZd Cir 1977). 

l'Tnangle Pubs Y Knight-Ridder Newspapers. 626 F Zd 1171 15th Cir 19801 
"Triangle Pubs Y. Knight-Ridder Newspapers. 455 F Supp 875 (S.D Fla 1978) 

"M Nimrner, 8upm note 67, 8 1101Bl121 at 1-78 (19851 
*'Tnangle Pubs Y Kmght.Ridder Newspapers, 626 F.2d 1171, 1181 15th Cir 19801 

cen h n i e d ,  434 U S  1014 11978) 

e's<. sup" "ate 83 

ldlssenfmg opmmnl 
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In this area the potentml for conflict has been defused The ques- 
tions concerning the line of distinction between first amendment and 
fair use appear to have been resolved in Harper and Raw c Nation 
Enterprrses sa The Supreme Court has adopted the analysis proposed 
by Nimmer and endorsed by Judge Brown 

VIII. HARPER H D  ROW u. NATIOiV 
ENTERPRISES 
A.  THE FACTS 

Harper and Row c.. Nation Enterpnsess' 1s the most recent Supreme 
Court decision in the fair use area It involves many of the principles 
previously discussed. Harper andRow involves the memoirs of former 
President Gerald Ford. President Ford arranged with Harper and Row 
and Reader's Dggest for the publication of his memoirs. Harper and 
Row held the copyright interests in the book form of the memoirs 
The book was to be called A Ttme t o  Heal. Harper and R o n  contracted 
with Time to furnish them advance copies ofthe memoirs. Time planned 
to publish articles about the pardon of former President Nixan based 
on the memoirs The excerpts were to be made available shortly before 
the book was published 

The Nation magazine obtained a Stolen copy of Fords manuscript 
before i t  was published in any form, shortly before the Time anicle 
was to have appeared The editor who received the stolen copy worked 
quickly, using only the manuscript, to prepare an article about the 
forthcoming memoirs and the revelationB made by their author The 
Nation's editors %,ere fully aware that Harper and Row held the copy- 
right to the manuscript. They were also aware of the agreement be. 
tween the publishing house and Time. Nevertheless, the magazine 
rushed ita article into publication 

The Natron article highlighted the portions of the manuscript eon- 
cerning President Ford's decision to pardon President Niaon for any 
involvement in the Watergate scandals It also included certain of 
President Ford's perceptions of other national leaders and politicians. 
It included both direct quotations and paraphrasing from the manu- 
wript. It was approximately 2,000 words long and included roughly 
300 words directly quoted from the 200,000 word book 

As a result of thm article. Time cancelled its contract with Harper 
and Row. The publishing house brought suit against The Nation for 

'"667 F Supp 1067 rS D 1c Y 1, rro'd 723 F 2d 195 12d Ci i  19831. r a d ,  471 U S 

O'Id 
639 rlY861 
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copyright infringement. The Nation defended on the b a a s  of fair me. 
The gist of the defense was that the copying was valid because I t  was 
used for news reporting. As an alternative theory, The Nation con. 
tended that  the material taken concerned matters of historical fact, 
conversations of others, and government memoranda As such, they 
could not be copyrighted. 

B. THE DISTRICT COURT DECISION 
The district court held in favor of Harper and Row.92 The court first 

examined the claim that  the primary purpose of the article was news 
reporting The article's author stated that  the news value ofthe article 
was m the revelations made in  the material relating to the pardon 
granted former President Nixon. The district court found that  the 
material discussed m the book had been disclosed previously in a 
congressional inquiry in 1974. At that time the testimony ofpresident 
Ford concerning the decision to pardon Resident Nixon had received 
widespread new8 coverage The court held such old news was no news 
that allowed infringement. "[Tlhe 'revelations' of the Ford memoirs 
were not such news, 'hot' or otherwise, as to permit the u ~ e  of author 
Ford's copyrighted material."93 

The court next gave a brief analysis of the fair use factors. It found 
that  the article was done for profit, infringed a work that was not yet 
published, and diminished the value of the work by causing the can- 
cellation of the Time contract. More importantly, the court, quoting 
Folsom u .  Marsh?'held that  The Natron had taken the ''heart of the 
book."B6 

The claim that  the material could not be copyrighted also failed. 
The court acknowledged that facts, government memoranda, and con- 
versations af others a u l d  not be protected per se. At the same time, 
it reasoned, Ford's expression concerning that  information wa6 what 
made the manuscript valuable as a work. That expression could be 
protected, even though it was tied to the facts. "The Nation certainly 
had no interest in presenting these historical facts and memoranda 
in isolation. Rather, it  is the totality of these facts and memoranda 
collected with Ford's reflections that made them of value. . . [Ilt is 
this same totality that  1s protected by the copyright l a ~ a . ' ' ~ ~  

s"657 F Svpp 1067 
" Id  sf 1072 
"Folaom, IL should be remembered. involved the letters ofthe first Reeldent, George 

B'551 F Svpp st 1072 
" Id  

Washmgton. See ~ u p m  note 28 
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In short. the court found that the facts were used BS an avenue to 
get the expression It refused to sanction the theft of President Fords 
"performance" of the facts in the form of his views and the impact of 
events on him under the g u m  of reporting facts 

C. THE COURT OF APPEALS DECISZOA' 
The Second Circuit reveraed the district court's deemon."The court 

first addressed the mue of copyrightability It held that the facts, 
government memoranda, and conversations of others could not be 
copyrighted. Protection was extended only to an author's arrange- 
ment and structure of such matters This was the protected eapres. 
smn. "The paraphrasings concern the very essence of new8 and his. 
tory. In such works, courts have carefully confined that troublesome 
concept 'expression' to its barest elements-the ordering and choice 
of the words themselves 

The court found that the paraphrased material did not take Pres- 
ident Ford's expression, This was so because only disparate parts of 
the work were taken "The Notion article drew only upon scattered 
parts and not the total entity with Its unique and protected mo8a~c.''ss 

This disposed of the paraphrased parts of the work by deeming 
them incapable of copyright The court still faced the direct quota- 
tions. The famuse doctrine provided the analysis for those matters. 
D i s m i s s i n g  the distnct court's analysm that "old news 18 no news," 
the court of appeals found that the article concerned "a new book on 
the actions of the highest public officials."100 This satisfied the judges 
that the article was either new6 or history The court also rejected 
the dissent's position that legitimate news must include comment or 
an original 

The Second Circuit also held differently in analyzing the four fair 
use criteria Admitting the commercial nature of the copying, the 
court did not find that matter controlling Rather than the unpub- 
lished nature of the work, the court of appeals emphasized the factual 

723 F 2d 195 t2d Cm 1 9 W  
"id at 204 
s p i d  at 203 
""Id at 206 
'OILeid at212-17 ~ Y e s k ~ l l . J ,  dlssentmgi Tho dissentrecogmizedthat The.Vatian'r 

article used nothin. mare than the orinnal manvrcrmt and added nothme t o  the work 

'performance' and IS therefore an infringement 
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nature of the work. It found a narrow protection afforded factual 
works. The appellate court rejected even the seemingly obvious eco- 
nomic harm to the original work. It held instead that  the proof was 
inadequate that  Time's cancellation was due to the copying of Ford's 
expression a8 opposed to the copying of the facts. 

The court of appeals emphasized the amount and substantiality of 
the taking, and rejected the district court's finding that The Nation's 
article took the "heart of the book." It held that the true heart of the 
book w a ~  unprotected fact and not the former President's analysis or 
impressions. In the court's opinion, the amount actually taken served 
only to highlight and lend credence to significant factual material. 
That amount was so small that it was a fair use. "In sum, the quo- 
tations are informative and are neither superRuous or excessive for 
the article's purpose."'0z 

D. THE SUPREME COURT 
The Supreme Court reversed the decision ofthe Second Circuit and 

found no fair ~ 9 e . ' " ~  The Court began by acknowledgmg the difficulty 
the lower courts faced in resolving the question of copyrightability. 
The combination of fact and expression posed B difficult and unsettled 
area that the Juatices found unnecessary to resolve. The majority was 
able to reach its opinion based on the specific language taken by the 
magazine. Addressing this language, the Court moved t o  a fair use 
Bme8bment 

The key factor in the Court's approach w m  the fact that the manu- 
script was unpublished. In taking the specific language of the manu- 
script, the Court held The Natmn had taken the right to first publi- 
cation. Fair use would not ordinarily allow an appropriation of that 
right. "Under ordinary circumstances, the author's right to control 
the first public appearance of his undisseminated expression will out- 
weigh a claim of fair u8e.11104 

First publication right8 m e  among the exclusive rights afforded 
copyright owners in section 106 af the statute. These exclusive rights 
are made subject to the fair use limitation in section 1O7.'OE The 
majority recognized that the right of first publication was different 
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from the other nghts  enumerated because "only one person can be 
the first publisher".106 Therefore, any fair use would eliminate the 
right. 

The Court next addressed the defendant's claim that the first 
amendment interest in new8 reporting transcended the copyright in- 
terests. The Natron asserted that the public interest in learning mat. 
ters of such high public import as soon as possible outweighed the 
right affirst publication. Inresolvingthis question, the Court accepted 
the ideasexpression line 8 8  the definitional balance point between first 
amendment and copyright interests. "[Clopynght's idearexpression 
dichotomy 'strike[s] a definitional balance between the First Amend. 
ment and the Copyright Act by permitting free communication of 
facts while still protecting an author's expression' ''.lo' 

The majority would not allow appropriation of express~on on the 
basis of the first amendment merely because the author himself was 
a public figure or because his particular words were newsworthy. 
Verbatim copying, they ruled, must be analyzed according to tradi- 
tional fair-use criteria 

In examining the purpose of the copying, the Court concurred with 
the Second Circuit's finding that the purpose of the copying was news 
reporting. The "old news as no news" estimation of the dlstrlct c o r n  
was rejected to avoid the spectre of courts passing on the newswor- 
thiness of particular matters. The Court also recognized that the 
Infringing work was one made for profit. That weighed against a 
finding of fair u ~ e  Fmally. the Court found that the article deliber- 
ately took the nghts  of first publication Thisdeliberate appropriation 
of the author's nghts weighed against fair use. 

In assessing the nature afthe copyrighted work, the Supreme Court 
emphasized that the manuscript was unpublished The Court relied 
on its analysis that an unpublished work 1s specially protected and 
less available to fair uses. While the Court recognized the factual 
nature of the original manuscript, it held that The Nation took more 
than the iaolated facts and phrases necessary to convey the facts 
''[TheNationI excerpted subjective descriptions and portraits of public 
figures whose power lies In the author's mdwidualned expression '''08 

In assessing the amount and substantiality of the taking, the ma- 
jority agreed with the Second Circuit that the amount taken was 
small Nonetheless, the Court also agreed with the district court that 

131471 u s  at 553 
IO'Id at 656 ,quoting the court of appeals declaim at 723 F 2d 196, 203) 
lCaId at 563 
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the passages taken were the most powerful and interesting. This 
weighed against a finding of fair use. 

Finally, the Court held that the evidence of actual damage from 
the taking was clear. The cancellation by T ~ m e  presented sufficient 
evidence of damage to the market value of the work. 

The dissent found no greater protections necessary in unpublished 
works. They agreed with the court of appeals that  the taking by the 
magazine was 80 small a8 to be de minimus The dissenters found it 
inconceivable that a little over 300 words could appropriate the 
expression of a book exceeding 200,000 words They also agreed with 
the Second Circuit that  the bulk of material taken was fact and idea, 
not expression 

E .  IMPACT OF HARPER AND ROW 
The decision in Harper and Row makes clear the dividing line 

between first amendment guarantees and the Copyright Act. It dem- 
onstrates that  the two legal theories can coexist in Amencan law. It 
leaves unresolved the division between fact and expression 

The decision also r a m s  m n e  new issues. The Court addressed the 
unpublished aspect of the manuscript in  its analysis of the nature of 
the copyrighted work. That the Court chase to address the matter as 
an aspect of the nature of the work appears to give the decision a 
broader precedential value. By so addressing the issue, the Court 
extended to such works a broader protection. This could be true whether 
or not there is a concurrent impact an the economic value of first 
publiehtian. 

Yet the language of the decision places more emphaais on the un- 
published nature of a work as an aspect of the effect of infringement 
on market value. In Harper and Row, the article took valuable eco. 
nomic rights away from the manuscript. The taking affected the abil. 
ity to market the work later. 

On the other hand, the Court recognized that common-law copy- 
right had been "enlisted in the Bernice of personal privacy."1o9 AI- 
though speaking in  economic terms, the Court's language invoked a 
privacy interest in  the author to choose when and where to Bet out 
his expression, if a t  all. It spoke of the merits of "assuring authors 
the leisure to develop their ideas free from fear of expropnation.""' 

IomId st 554 lcitation omitted), bee aiio Salinger v Randam House. h e ,  811 F2d 

x'"Id 
90 12d Cir. 19871 
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The tenor of such statements leads one to conclude that the Court 
intended broader protection for unpublished works. Harm to first 
publication economic rights is important but not the controlling fae. 
tor. A subsequent court would err by treating the matter solely as an 
issue of ecanamie harm 

IX. EQUITY ASPECTS OF FAIR USE 
Harper and Row serves to illustrate another aspect of the f a r  use 

doctrine that makes it difficult to apply The Court's assessment of 
the ease included the dishonest methods used by The NetLon in ob. 
taining the manuscript. "Far  use presupposes good faith.""' This is 
nothing less than equity a t  work. The very word " f a d  suggests that 
fair use analysis includes elements of equity In fmt,  the court in 
T m e ,  Inc. ii Bernard G a s  Associates declared f a r  use an "entirely 
equitable" dactrine.'12 This a8pect of the doctrine has often been pee. 
ognized by Congress also recognized the equitable aspect of 
f a r  use when It codified the doctrine. "[Slime the doctrine 1s an 
equitable rule of reason, no generally applicable definition is possi- 
ble."'L' "Clean hands" on the part of the Infringer E an unwritten 
fifth factor in fau use analysis 

X. TECHNOLOGICAL CHALLENGES TO 
COPYRIGHT 

Emerging technologies capable of infringing copyrights have pre- 
sented new challenges to copyright law in general and to fair use in 
particular. The Supreme Court's f a r  use decision in Sony Corp L 
Unimrsol CLty StadLos can be understood only against the background 
of the technologycopynght canes that preceded It. Not all of the canes 
involve fair use They all serve to establiah principles significant to 
fair-use analyms. They all provide useful guidance in analyzing copy- 
right questions facing today's judge advocates. 

>.jId at E62 iquoting Time. Inc s Bernard Gels Aasoc 239 F Supp 130, 145 

"'Time. Inc v Bernard Gels Assoc 239 F Supp 130 144 (S D ICY 19681 
"JSe,eg RoyExpolrCo v CalwnbiaBroadeasfingSys 603F Supp 1137tSDUY 

19501, offd. 672 F 2d 1095 !2d Cir 1. w i t  denied, 356 U S  826 119521 (bad fmrh use 
af Chaplin films after permrssion denied1 

I S D N Y  196811 

Rep No 473, 94th Cong , 1st Sesi 52 I19751 

180 



19661 FAIR USE DOCTRINE 

A. BUCK V. JEWELL-LASALLE REALTY 
co. 

In Buck u Jewell-LaSalle Realty C O . " ~ ,  the Supreme Court first 
addressed the issue ofretransmission ofbroadcast signals as copyright 
infringement. The action was brought by the Amencan Society of 
Composers, Authors and Publishers (ASCAP) and one of its members 
against the operators of a Kansas City hotel The hotel offered what 
might be termed "cable radio "Radio shows were received a t  a master 
set. The hotel provided each room with headphones or speakers wired 
to the central set. This allowed the hotel guests to listen to the radio 
in the privacy of their moms 

The plaintiffs owned a copyrighted sang that was played a number 
of times by a radio show received on the hotel's master set. They 
claimed them copyright was infringed because the retransmission to 
other rooms constituted a public performance for profit. The public 
performance for profit of a copyrighted work was an exclusive n g h t  
of the copyright owner under the 1909 Copyright Act, just as it  is 
IlOW.1'6 

The hotel defended on several theories. It urged that  the Copyright 
Act should not apply to one who only passively receives broadcasts. 
Such a recipient has no control over the works received. The selections 
are made elsewhere. They argued that any performance under these 
facts takes place at  the broadcast studio; the mere retransmission of 
the signal was not a performance. Furthermore, they contended, the 
exclusive rights in a particular performance are exhausted by the 
initial broadcast. Once committed to the ainuaves, the work became 
fair game for reproduction, The defendants also argued that the re- 
ception of the broadcast did not differ from listening to a distant 
performance of the work. AB such it WBB not a reproduction. Finally, 
they urged there was no proof the set was operated for profit. 

The Court rejected these defenses and held the retransmissions to 
the hotel rooms did constitute public performances. The Court also 
rejected the argument that  tho hotel was merely a passive recipient 
of the broadcast: "We are satisfied that the reception of a radio broad- 

'=28s u s. 191 (19311 
"'17 U 3 C I 106141 11982) The present right 1% broader There o no longer B far. 

profit requlremenr 
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cast and its translation into audible sound 1s not a mere audition of 
the original program. It 1s essentially a reproduction 

The Court analogized the retransmission to the playing of a phon- 
ograph In both cases, electric equipment effects a reproduction of a 
work. These reproductions are performances The Court held the re. 
transmissions were infringements of the copyright in the song 

B. CABLE TELEVISION CHANGES THE 
RULES 

I .  Local RetransmissLon. 

Thirtyeight years later the Supreme Court again faced issues of 
the retransmission of broadcast signals. In Fortnightly Corp o Unrted 
Artists Teleoision, Inc.,"@ cable television was the technology accused 
of infringing copyright interests. 

Fortnightly Corporation operated a cable television service in West 
Virginia Because of mountains, televmon reception was poor. Some 
residents erected community antennae to improve reception. Most 
residents, however, used the cable service provided by Fortnightly. 
Stations from major metropolitan areas, all within 100 miles, were 
picked up by Fortnightly's mountaintop antennae. Cables from the 
antennae then carried the signals to the homes of subscribers. 

United Artists owned the copyrights to certain movies It licensed 
the rights to show the movies to the stations, whose broadcasts were 
retransmitted by Fortnightly's cable. The licenses did not provide far 
t r ammismn by cable and m some c a m  specifically forbade It. United 
Artists sued Fortnightly for infringement. 

The district court and the Second Circuit, relying onBuck u. J e d l  
LoSalle Realty, held the cable transmissions infringed the copy- 
r i g h t ~ . ~ "  The Supreme Court found otherwise. It limited Buck L 
Jewel/-LaSalle to Its own facts.12o The Court adopted as law the ar. 
guments i t  had rejected thirtyeight years earlier. 

The Court drew a distinction between those who perform works 
and those who receive them. "Broadcasters perform Viewers do not 
perform ''12' The opinion noted that the television wewer provides his 

".Buck v Jewell-LaSalle Realty Ca , 283 U S  sf 199-200 
"'392 U S  390 119631 
"PUnifed Artists Trleimon. Ina 3 Fortnightly Carp 266 F Svpp 177 IS D N Y 

""Famightl) Corp ,, United Artisis Televiiian, Inc ,392 E S 390,397 n 1Pr19661 
19661 affd. 3 7 7  F 2d 372 (2d Cir 19671 

x v d  at 398 
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own equipment which transforms the electric signals of the broad- 
caster into sights and sounds. The cable company, in the  court'^ 
analysis, did no more than enhance the capability of the viewer to 
achieve this result. In this analysis, the cable company provides equip- 
ment that  assists in changing signals to sight and sound. If this is 
an infringing perfoormanee, then many other common-place activities 
would also vmlate copyright, including "Itlhe apartment house owner 
who erects a common antenna for his tenants, . . . the shopkeeper 
who sells or rents television sets, and indeed, every television set 
manufacturer."12z 

The Court found cable television was a viewer function, not a broad- 
casting function. AB such it did not perform the copyrighted works 
and so did not infringe. "CATV systems receive programs that  have 
been released to the public and e a r n  them by private channels to 
additional viewers."'zg The Court was forming a new notion that  
would affect fair-use analysis. Copyright owners who make works 
available to the public by broadcast must expect a lessened degree of 
control. 

Justice Fortas's dissent adhered to the rules of Buck U. Jewel/- 
LaSalle. He criticized the Court's assisting the development of cable 
television by abandoning precedent. He argued that the Court should 
preserve the existing law intact until Congress "legislates and re. 
lieves the embarrassment which we and the interested parties face."'24 

2 Distant Signals. 
Fortncghtly was not the end of the matter. Teleprompter Corp u .  

Columbia Broadcasting System12e came before the Supreme Court SIX 

years later. It presented a vanant  of the earlier ease. Like Fortnightly, 
the focus was on a cable television system that allegedly infringed 
copyright interests by performing the works through retransmission. 

In Teleprompter, however, many of the locations that  received the 
cable transmissions were over 100 miles from the broadcast's origi- 
nation point. To c a l y  the signals over these distances, Teleprompter 
Colporation used microwave transmitters instead of the cables and 
antennae used by Fortnightly. Teleprompter's service differed from 
Fortnightly's in two other respects. Teleprompter included original 

:::!$ ?! 391, 
.Y i j  I"" 

"'Id sf 404 (Fortaa S I  dissentmg) 
"'Telepmmpter COT. v Columbia Bmadcasting S y i ,  h e ,  365 F Supp. 618 (S D.N.Y 

19721 affd rn par t  rer'd zn pn, 476 F 2d 338 f2d Clr 1973). i d d .  415 U S  394 
(19741 
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programming in 11s package. It generated these shows; they were not 
part of the programming retransmitted from other Sources Addition- 
ally, Teleprompter sold advertising time. 

The district court followed the precedent of Fortnightly v .  Umted 
Arhsts. It held the Berviees of Teleprompter were not performances.'2B 
The Second Circuit affirmed in part and reversed in par t  The ap- 
pellate court found that the retransmission ofthe s~gnals beyond the 
range of normal antennae changed the role of the cable service from 
liatener ta broadcaster, It held that in three locations where the sys- 
tem operated, Teleprompter had carried such "distant" signals that 
it had become a broadcaster. That made the retransmiasion of the 
oripnal signals a performance of the copyrighted works and, there- 
fore, a copyright mfnngement.'z' 

The court of appeals had held the added features of program ong- 
inatian and sale of advertiemg were an aspect of competition. They 
were of no consequence in  resolving the question of whether or not 
the copyrighted works of Columbia Broadcasting were performed by 
Teleprompter. The Supreme Court concurred with that analysis. 

The Justices disagreed with the Second Circuit's analysis regarding 
the "distant" signals The Court spelled out in very clear language 
their belief that distance from the origination paint makes no differ. 
ence. Receivers are receivers and not broadcasters: 

When a television broadcaster tranamits a program, it has 
made public for simultaneoud viewing and hearing the eon- 
tents of that  program. The privilege of receiving the broad- 
cast electronic signals and of converting them into the sights 
and sounds of the program inheres in all members of the 
public who have the means of doing so.12B 

In both Teleprompter and Fortnghtiy, the Court emphasized that 
the signals had been turned loose in  the public airwaves,1ge almost 
as if transmission abandons the copyright interest "The electronic 
signals [cable television] received have already been 'released to the 
public' even though they may not be normally available to the mecific 
segment of the public served by the CATV system ''19c 
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Justice Blackmun dissented, indicating his support for Justice For- 
task opinion in Fortnightly. Justice Douglas also dissented,joined by 
the Chief Justice. They viewed the impartation of the broadcast sig- 
nals into new market meas as an act of broadcasting, not receiung. 

C. BUCK REVISITED 
The Court made sure therewas little or nolife 1eftinBuek U. Jeuell- 

LoSalle in  Twentieth Century M w i e  Corp. u .  A~ken . '~ '  George Aiken's 
c a w o u t  chicken emporium in Pittsburgh had four speakers in the 
ceiling, wired to a central radio set. The radio was turned on at  
opening and played whatever radio station it was tuned to braadcast. 
Twentieth Century Music Carparatian, a member of the Amencan 
Society of Composers and Produeers, owned the copyrights m certain 
songs broadcast in Pittsburgh and played over Aiken's speakers. They 
brought suit In the Western District of Pennsylvania. 

The district court found the reception and amplification of the 
broadcasts constituted an infringing performance lS2 The Third Cir- 
cuit reversed, relying on the decisions in Fortnyhtly and Telepramp- 
ter.13' The Supreme Court affirmed the judgment ofthe Third Circuit. 

The Court continued to apply its analysis that  those who broadcast 
perform, and those who receive do not Buck D .  Jewell-LeSalle was 
distinpashable because the original broadcasts in that case had been 
unlicensed. Once again, the earlier case was not specifically overruled. 
The Court merely limited It out of existence. 

The decision in Twentieth Century Music v. Acken also presented 
some new considerations that  the Court used to reach its conclusions. 
The Court was concerned that, if It held Aiken's actions ta be an 
infringing performance, it would create a copyright interest that could 
never be enforced: 

The practical unenforceability of a ruling that all of those in  
Aiken's position are coppight infringers is self-evident. One 
has only to consider the countless business establishments 
In thm country with radio or television sets on their premises 
. . . to realize the total futilitv of anv evenhanded effort on 1 1  

the part of copyright holders to license even a substantial 
percentage of them lS4 

>*'356 F Supp 271 (U'D Pa 1973). reo'd, 500 F 2d 127, ISd Cir 19741. affd, 422 
T T 9  lil ,1476) . . . . . . . ., 

l"356  F. Supp. 271 (W.D Pa 1973) 
L's500 F.2d 127 I3d Cir 19741 
L6d422 U S  151. 162 119751 
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The Justices a180 expressed concern that holding Aiken's reception 
a performance would authonze "the sale of an untold number of 11- 
tenses for what LS basically a single rendition of a copyrighted work 11136 

D. PHOTOCOPYING 
Broadcasting electronics was not the only technology making sig- 

nificant strides a t  the time The growth ofthe photocopy industry and 
the increasing availability of sound and video tape recording brought 
a challenge to an  old fair-use concept Tape recordings and photocopies 
are exact duplicates of the originals. It was long held, however, that 
"extensive verbatim copying or paraphrasing of material set down by 
another cannot satisfy . . Ithe fair use1 ~tandard. '"~'  Photocopy tech- 
nology challenged this principle in Wdlioms and Wdkins Co I (InLted 
States 

The ease concern8 the photocopying activities of the National In- 
stitute of Health and the National Library of Medicine Bath entities 
subsenbed to copyrighted medical J O U ~ ~ B  published by the plaintiff, 
Williams and Wilkins Co. Both agencies provided researchers with 
photocopies of articles in those journals. Within certain self-imposed 
limits, such photocopying was done routinely by the two orgamza- 
tions Examples of the limits include B limit on the number of pages, 
a limit of one copy per request, and a limit of one article per journal. 
These limits were often waived as long as much less than an  entire 
journal was copied The copies of plaintiffs articles, which were the 
subject of the Infringement action, were given to researchers s t  the 
Institute, and in one cane, to an Army medical officer stationed in 
Japan. In all instances the copies were used in connection with the 
recipient's work. 

The Court of Claims held the copying of an entire work could be 
fair use. It rejected the precedents that had held eatenswe copying 
precluded fair use: 

[Tlhis is an overbroad generalization, unsupported by the 
decisions and rejected by years of accepted practice. The 
handwritten or typed copy of an article for personal use. 1s 

"'Id at 163 
xsBRasemanf Enter v Random House. Inr 366 F 2d 303 310 82d Clr  1966 CII~ 

.'4aiFZd1345 Ct CI 19731 af i 'd ,420US 37611975 
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one illustration, let alone the thousands of copies of poems, 
songs, or such items which have long been made by individ- 
uals and sometimes given to lovers and others.'3e 

The court also found that photocopying was practiced by libraries 
for many years without objection. The court interpreted this lack of 
objection t o  mean the practice had been accepted as fair use. Objection 
came now because copying had became easier and more widespread. 
The court refused to hold that  thi8 fair practice had become unfair 
because of an increase in the volume of copying. 

Other facts in the case to which the court gave particular emphasis 
included the nonprofit nature of the copying. The nonprofit and per- 
sonal nature of the use for scientific research also weighed in favor 
of fair use. The court viewed favorably the self4mposed restraint by 
the agencies. 

Finally, the court found that  the publishers had failed to show any 
evidence of real harm caused by the practices of the agencies On the 
other hand, there might be a real harm to the advance of knowledge 
in science and medicine if the practices were halted. "There is no 
doubt in our minds that  medical science would be seriously hurt if 
such library photocopying were stopped."'3Q 

Throughout Its decision, the c o u r t  called for a legislative solution 
to the problems of photacopymg. Ultimately this h a ~ p e n e d , " ~  but not 
until several years later. In the meantime, Wdlioms and Wiikrns Co. 
U. United States wae affirmed by an equally-divided Supreme Court 
and represented the state of the law. With the demise of Buck v 
Jerueil-LnSolle, technology was "an a roll" a t  the Supreme Court. 
This did not mean that  there were no setbacks elsewhere 

E .  INFRINGEMENTS BY NEW 
TECHNOLOGY 

1. Audio TapeDuplieat~on 
In Eiektro Records Co. v. Gem ElectronLe Dmtnbetors, Inc."' an 

injunction issued against a coin operated machine that duplicated 
audio tape cassettes The defendants sold blank tapes to customers 
and provided the "Make-A-Tape" machine on the premises. Cus- 
tomers selected prerecorded tapes from a stock maintained by de- 

'"'487 F 2d at 1353 
'"Id at 1356 
""17USC. I108(19821 
"1360F Supp 8 2 1 ( E D I I Y  19731 
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fendants for purposes of duplication. For fifty cents, the customers 
were able to make exact duplicates of the prerecorded tapes. Prere- 
corded tapes would have east six dollars. 

The District Court for the Eastern District of New York rejected 
the defendant's argument that their operation was no different from 
a photocopier in a public library. Defendant's commercial purpose 
distinguished it from a library. In the coun's opinion, the copies were 
different from photocopies It noted that a photocopier would rarely 
be used to duplicate an entire book. The tape duplicator reproduced 
the entire recording A h ,  the court held a photocopy is a different 
and less desirable form of the work. The duplicated tape. when com- 
pared with the original, was "essentially identical and equally desir- 
able.""* 

Defendants also defended on a theory that this practice was nothing 
more than home copying done on store premises. This defense was 
premised on an  mtenm reviaion of the copyright laws. The legislative 
history had made It clear that home recording of recorded perform- 
ances for private noncommercial use was not p r~h ib i t ed . "~  Since the 
defendants operated for profit, this situation did not apply. 
2 Video Tope Dupl~eation 

Technology also lost in EncyclopaedLoBTLtann~~~ Educational Carp. 
u Croaks 144 In that case, B nonprofit corporation, the Board of Co- 
operative Educational Services (BOCES) of Ene  County, New York, 
videotaped copyrighted educational films from broadcasts for later 
use m schools The plaintiffs owned the copyrights in the films and 
sought a preliminary iqunction BOCES defended on a theory of fair 
use, relying on the holding in Wdl~orns and W i l k m s  

Chlef Judge Cunin's opinion found similarities between the pho. 
tacopying case and the case a t  hand. He acknowledged the amilanties 
of purpose ~n the two cases. The copying in both cmes was noncom- 
mercial and fostered "two traditionally favored area8 of endeavor. 
science and education 

>'*Id at 824 
It' Specifically, ~t II nut the intention of the committee to reatran the home 

reeordine from broadcasts or from lami or records. of recorded oerform- 

farmers uould be in no diilerenr position from that afthe ownem of copy- 
right ID recorded musi~al compositianr over the paat 20 ?ears 

H R Rep 487 92d Con8 2d Seas 7 (19711 
>.*447 F Supp 243 IWD N Y 19781 
I"Id at 251 
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On the other hand, there were sufficient differences t o  warrant a 
different result. The court drew a distinction between the videotaping 
af en entire work and the photocopying of one article from a journal. 
The court found that  by reproducing the entire work, the copy could 
became ''interchangeable with the ongmal."'48 This would have a 
greater adverse impact on the copyright owner's potential market. 

The court also assumed that the practice would have an effect on 
the plaintiff's market for their copyrighted works. Proof of such an 
impact was lacking in  W~llrems and WdkLns, where the decision fol- 
lowed a full trial. Encyclopaedia Brttannm was a motion for prelim- 
inary injunction. In a copyright matter, a presumption of irreparable 
,.jury inures to the plaintiffs when a preliminary injunction is sought."' 
Proliferation of the work will reduce or destroy the market for the 
original work making this a valid presumption 

The court noted one last distinguishing factor. In the photocopying 
case there was a fear of irreparable harm to the medical profession 
if the practices were prohibited. In this case, there were no such fears 
of harm to education. The court found that  BOCES could enter into 
a licensing agreement with the plaintiffs and avoid any detrimental 
effects of the ruling 

As many judges had done before, Chief Judge Curtin lamented the 
fact that  the resolution of conflicts between technology and copyright 
had been abandoned t o  the courts. "The problem of accommodating 
the competing interests of bath educators and film producers raises 
major policy questions which the legislature is better equipped to 
resol~e."14~ 

XI. SONY CORP. V .  UNZVERSAL CITY 
STUDIOS 

A .  THE FACTS 
After the decision in Encyclopaedia Brrtonnreo v .  Crooks, Congress 

did not act. Videotape technology grew exponentially. Home video- 
tape recorders became affordable for many Americans. Movie and 

"'id 
" - E g ,  West Pub Co Y Mead Data C e n t ,  Inc , 799 F 2d 1219 (8th Clr 19861 

(In~unct~on granted Lo prevent LEXIS' use a i  West's C B L ~  reporter p a ~ e  numbers) 
Wamwnght Sei \, Wall Street Tranaeripf C o r n ,  6% F 2d 91 I2d C n  1977). cere 
denied. 434 U S  1014 119781 

L'dA ~ imi lar  arrangement YW proposed by the !onma1 publisher& m Wiilioms and 
Wiikina The Court a i  Claima rejected the pmpmal because if refuaid to ivdreially 
lernslate such B licensing arrangement 

'dsEncyrlopaedia Bntanmca Educ Corp Y Croaks, 447 F Supp 243,248 IW D N Y 
19781 
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television studios were fearful that home video would destroy their 
industries. The inevitable trial came when Universal City Studios 
sought to enjoin sales of Sony Corporation's Betamax videotape ma- 
ehine,'j" The Betamax was a home video recorder that could play 
prerecorded video cassette8 on televmon sets. It could also record 
televmon signals from off the 811' for playback at  a later time. This 
latter use wan known as time-shifting. The machine had a pause 
control that allowed a viewer to edit cornmereds out of the tape if 
he watched during the recording. It also had a fast-forward control 
that allowed the viewer to speed through portions afthe tape he didn't 
want to see 

Named as a defendant with Sony was the advertising firm that 
devised the campaign for the machine. The ads invited owners to time 
shift programs and to build libraries of their favorite shows and filma. 

The machine was sold m V B ~ I O U S  retail stores. The Store8 demon. 
strated the machine8 by reearding bnef segments of programs from 
off the air Four of these retailers were also named 88 defendant8 

The last defendant was Mr. William Griffiths, a client ofthe plain- 
t i f fs  law firm. who used his Betamax to record plaintiffs' shows and 
movies as they were broadcast on television. He planned to build a 
library of tapes but found It too expensive He used the machine 
primarily for time-shifting. 

The plaintiffs were Universal City Studios and Walt Disney Pro- 
ductions The theory of t h e r  case was eontnbutory infringement 
Sony. the advertising firm, and the retailers had all encouraged and 
brought about copyright Infringement by Betamax owners like Mr. 
Griffiths. Plaintiffs sought money damages, an equitable accounting 
of profits, and an injunction against the manufacture and marketing 
of the Betamar.'sl 

B. THE DISTRICT COURT DECISIOh 
The district court limited Its opinion to the use of the video recorder 

for private t i m e ~ h i f t i n g . ~ ~ ~  The court did not consider other "sea, 
such as tape duplication or recording outside the home 

The court recognized that the ph.lntlffS' c lams hinged on whether 
or not there was an mfnngement. In resolving that quemon, the 
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court examined the legislative history of sound recording.Is3 It con- 
cluded that Congress intended the privacy interest of the home to 
take precedence ovei copyright protections. 

The analysis did not stop there, however. The court analyzed home 
recording in the famuse context. Its analysis brought together the 
many principles espoused in the preceding cases dealing with teeh- 
nology. 

Like the court In Willrams and W i l k m ,  the  court in Sony found 
little or no proof of actual harm from the practice involved. In large 
part this was because the copyright holders in the video works re. 
ceived payments from the television broadcasters and not from the 
home consumers. Plaintiffs insisted that the potential harm was great 
nonetheless. They saw a threat to the commercial value of the reruns. 
They also perceived a threat to original run value because of the 
difficulty of assessing ratings when video recorders were used. FI- 
nally, they argued that  the recorders reduced the competitive value 
of the films because the recorders allowed viewers to watch one show 
and record another that was run simultaneously 

The cowt dismissed these concerns, noting that  the effect of the 
recorder was to require a change in the marketing strategy of the 
producers If they were to maintain the same level of profit. To the 
court, a change ofmarketing strategy WBB different from actual harm. 
"Copyright law, however, does not protect authors from change or 
new considerations in the marketing of them produ~ts."'~' 

The court next examined the nature of the copyrighted works. I t  
recognized that  the works were not profound Bcientific or educational 
productions. Nonetheless, the court refused to draw a line between 
works that  transmitted ideas and those that were only for entertain- 
ment.156 

The court found the fact that the works were freely broadcast over 
the ainvaves without charge to the consumer was an important aspect 
of them nature. Thus, the decision picked up the theme set out in 
Fortnightly and Teleprompter. The works were paid for by advertisers 
and not by the consuming public. This aspect of the nature of the 
work made harm from time shifting less likely. 
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In assessing the purpose af the use, the court noted that the copies 
are used for exactly the same purposes as the original This was not 
held determinative. Instead, the court focused on the noncommercml. 
home aspect of the use Taking a cue from TwentLeth Centur) Mus~c,  
the court noted that this pnvate me made enforcement virtually 
Impossible, and weighed in favor of a fair use. "Because the use occurs 
within pnvate homes, enforcement of a prohibition would be highly 
intrusive and practically Impassible. Such intrusion IS particularly 
unwarranted when plamtiffs themselves choose to beam their pro. 
grams into these homes ''lSB 

The fact that the entire work was taken did not influence the court's 
decision The court read all of the factors of fair use together It found 
that the taking of the entire work did not reduce the market for the 
anginal work. 

Assessing all the factors, the court found home video recording for 
timeshifting a f ax  use. It also held the recording by the stores for 
purposes of demonstration WBS fair use 

Demonstration copying and playback do not compete ~n any 
way with plaintiffs' products. The stores do not record and 
playback entire shows. The testimony does not show any 
librarying by the retail stores or any intent to use or profit 
from the copyrighted works The only intent 1s to demon- 
strate the machine le' 

Finally, the court refused to hold the defendants liable as eontnb. 
utory Infringers because the video machine could be used in a non- 
infringing manner. This sufficiently distinguished the case from Elek-  
Ira, where the entire purpose of the machine was Infringement 

Selling a staple article of commerce--e.g a typewriter. a 
recorder. a camera, a photocopying machine-technically 
contributes to any infringing use subsequently made thereof, 
but this kind of 'contribution,' If deemed sufficient as a basis 
for liability, would expand the theory beyond precedent and 
arguably beyond judicial management.16s 

C .  THE COCRT OF APPEALS DECISIOK 
The Court of Appeals for the Ninth Circuit reversed the decision 

and held the defendants liable for contributory ~nfnngement."~ The 

1'1480 F Svpp at 454 
' I d  at 457 
I'Id at 461 

LlsCniverialCitiStvdioii  SonyCorp .659FZd983  9thCir 19818.m d 464L-i 
417 '19848 
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appellate court accepted the lower court's findings of fact, but i t  re- 
jected virtually every conclusion of law. 

The Ninth Circuit began by rejecting the lower court's aSsessment 
that the legislative history of the sound recording amendment affected 
home video recording. The appellate court noted that the copyright 
revision of 1976 offered audiovisual works a treatment different from 
sound recordings. It held an analogy between sound and video re- 
cordings was not possible. 

The court then began its own famuse analysis. Unlike the district 
court, the Ninth Circuit drew a line between entertainment and other 
U S ~ S  for purposes of famuse analysis. The coun found that fair use 
traditionally involved a "productive use"1sU Of the copyrighted ma- 
terial. In this back-to-basics approach, the court found no advance. 
ment of science and a r t  that  outweighed the copyright interest. "In 
this case, there is no corresponding countervailing societal benefit to 
'weigh' against the copyright interests of the author."1B1 

The court refused to follow the holding in Wdliams and Wilktns, 
finding i t  "created doctrinal A copying that served the 
same intrinsic purpose as the anginal ws.8 beyond f a r  use. Never- 
theless, the court analyzed the four fair-use factors set out in the 
statute. 

As the use of the copyrighted material was not "productive," the 
court found that it weighed against a finding of fair use. It rejected 
the argument that the noncommercial private nature ofthe use weighed 
in favor of fair use. "The suggestion that First Amendment concerns 
support the purpose of Betamax users to increase the access to copy- 
righted materials 18 wholly without merit."lB3 

In analyzing the nature of the copyrighted work, the court found 
the scope of fair u8e narrower for creative works. Because the tele- 
w m n  shows were entertainment, the narrower scope applied. The 
court ignored the lessons of the cable television cases and found no 
significance in the fact that the works had been publicly broadcast. 

In the amount and substantiality analysis, the Ninth Circuit also 
returned to basics. The court held that excessive copying could not 
be fair use It found the district court's rationale that this rule would 
apply only when the copy pmduced actual harm "completely wrong."'% 

j601d at 970 ipuating Kate. Cni~eriaf C ~ l y  Studios. Inc L Sonv Corp 'Taw Gad 

"'Id af 671 
Looks Difeirnt an Videolapa, 66 Va L Rev 1005, 1012-1014 1198Olr 
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With regard to the effect of the infringement on the market value 
of the original work, the appellate court found such harm evident 
The district court had noted that changes in marketing would result 
from the u8e of the machine. Because the copyright holders would be 
changing to compete with the appropriated versions of their own 
works, the impact was evident. 

Finally, the court held that contributory infringement did exist on 
the facts of the c a m  The court held that video recorders were capable 
only of infringing uses. "Videotape recorders are manufactured, ad- 
vertised, and sold for the primary pulpose af reproducing television 
programming Virtually all television programming IS copyrighted 
material 'mBJ 

The court of appeals returned the case to the district court to fashion 
an appropriate remedy. The Supreme Court granted certiorari 1m 

D. THE SUPREME COURT DECZSZON 
The Supreme Court agreed with the district court and struck down 

the Ninth Circuit's ruling In a 5-4 de~ision.'~'Like the district court. 
the Supreme Court held that  contributory infringement did not exist 
if the copying equipment was capable ofnomnfringing me. The Court 
found the Betamar was capable of such uses It so held because it 
found Some copyright holders did not object to the use of Betamax 
It also found that time shifting with a Betamax was a fair use 

In its far-use analysis, the Court emphasized the nonprofit private 
nature of the use. "If the Betamax were used to make copies for a 
commercial or profitmaking purpose, such use would presumptively 
be unfair.'''6s Because the u8e of the Betamax for time shifting was 
nonprofit, the Court applied the opposite presumption The nonprofit 
use was presumed to be fair use 

The Court treated the questions of the nature of the copyrighted 
work and the amount and substantiality of the taking in one fell 
SWOOP' 

Moreover, when one conaiders the nature of a televised audi- 
ovisual work , and that time shifting merely enables a 

l-669 F Pd at 973 
"'Son) COT Y Universal City Studios. 457 U S  1226 r19821 
'#.Son) Carp Y Unirerial City Studios, 464 US 417 119841 
"dSee Id 81 445 Far the discmeion aF Fred Rogers' testimony Roeerb 1% the owner 

of t h e  copyright ~n the Mr Roprr'.Verghboihaod televraian show He had no obiemions 
t o  time shifting 

"sP64 U S  at  449 



19881 FAIR USE DOCTRINE 

viewer t o  see such a work which he had been invited to 
witness in its entirety free of charge, the fact that  the entire 
work is reproduced . . . does not have its ordinary effect of 
militating against a finding of f a r  use."O 

The Court also agreed with the district court's finding that the 
copyright holders had failed to demonstrate harm from time-shifting 
This harm wa8 espemally important because of the nonprofit use. "A 
challenge to a noncommercial u se .  . requires proof either that  the 
particular use is harmful, or that if it  should become widespread, it 
wouldadversely affect the potentialmarket forthecopyrightedwork.""' 

Finally, the Court found a benefit to society was derived from the 
increased "public aceem to freely broadcast television 
provided by time shifting. 

Because the Betaman could be used for noninfringing purposes, the 
manufacturers, advertisers, and sellers of the product were not liable. 

E .  IMPACT OF THE DECISION IN SONY 
1 .  Is Amount of Copying Stili a Valid Factor? 

Sony seems t o  put to rest the idea that  extensive copying can't be 
fair use. As noted above, this is a major change in traditional f a x  
use thinking. In Sany B perfect duplicate is considered a fair use 

This raises questions whether the amount of taking 18 still a gen- 
uine consideration in fair.use analysis The statute lists It as one of 
the guides far fair-use analysis. If an entire work can be perfectly 
duplicated and still be a fair use haw can the amount of taking still 
be a valid consideration? 

In its next t e r n ,  the Court in Harper and Row held 300 words from 
a 200,000 word book was not a f a r  use. Of COUTS~,  there are obvious 
differences in the cases from an equity standpoint. The different out- 
come8 are certainly due, in  part, to the unwritten equity factor in 
fair-use analysm Also, the economic harm factor weighed strongly 
against fair u ~ e  in Harper and Row. Nevertheless, the bottom line in 
the two cases i8 all 16 fair, small isn't. Harper and Row leaves the 
question open and may compound it; can the amount of the work 
taken be a valid consideration after the Sany decision7 

" O M  at 449-450 
" ' Id .  at  451 
"lid st 454 
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The S in th  Circuit faced thm question in Hustler Magazine, lnc. L 
Moral Majorit) I ~ C . " ~  Jerry Falwell claimed that an advertisement 
parody printed In Hustler magazine had defamed him Falwueil copied 
the parod>- and used it to raise money for B defamation suit against 
the magazine The magazine sued Falwell for infringement Faluell 
claimed f a r  use. 

The court of appeals recognized that Son) had changed the rule on 
amount of copymg. "Son? Corp teaches us that  the copying of an 
entire work does not preclude fair use per  se '11'4 The court neverthe- 
less held that the extent of Falwell's copying was still relevant to the 
fair-use analysis. The court reasoned that complete copying LE not 
necessary if the U S ~ T  pursues a different purpose. In effect, the court 
found that,  unless the purpose of the use is to be an exact duplicate 
and serve as a substitute for the original, the old rule applies. exten- 
8n.e copying weighs against fair use This 1s nothing more than a 
restatement of the status of the law before Son>. The Ninth Circuit 
appears to have found Its way to limit the impact Son3 has on the 
amount of the taking. It limits the deciaian to its facts 

2 .  Can Commemal Cse Stdl Be F o r  Use' 
The increased emphasis on commercial versus noncommercial copy- 

ing is also a change wrought by Son? In Pac~fie and Southern Co. u 
D ~ n c a n . ' ' ~  the commercial nature of a videotape copy was a deter. 
mming factor in Infringement. Duncan operated a business called TV 
News Clips He recorded the local new8 from station WXIA and sold 
videotapes of the news to  interested people WXIA also sold copies of 
its news program. It only kept the tapes of the shows for 7 days News 
Clips kept them far 30 days. WXIA sued for copyright infringement 
The Eleventh Circuit struck down Duncan's defense of fair use in 
large part because of the commermal nature of the copying 

The purpose and character of TV News Clips' use of WXIAs 
work heavily influences our decision in this CBSB. TV Iiews 
Clips copies and distributes the broadcast for unabashedly 
commercial reasons despite the fact that Its customers buy 
the tapes for personal use.176 

The case LS interesting because the News Clips copy was used by 
WXIA to register the copyright The WXIA ver~ion had passed into 
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oblivion. As the show was more than seven days old, WXIA would 
not have had a copy of the tape If they hadn't obtained the News Clips 
COP?. 

News Clips' copying could be seen to serve a societal interest by 
preserving local history on video for a longer time than the copyright 
holder Although argued by the defense, the court never analyzed 
that aspect of the ease. It was blinded by the commercial nature of 
the copying. 

Courts must be careful in applying the presumption that cammer. 
cia1 u8e is unfair Commercial uses may still ~ e r v e  to advance the 
interests of society to a greater extent than an overprotective copy- 
right monopoly. Likewise, nonprofit use must not become a per se 
exception t o  copyright. The balance of interests that  created faalr w e  
is threatened by too much reliance either way There is danger to the 
interests of art  and science in either direction 

The Supreme Court's holding that noncommercial use carries with 
it a presumption offair use does not change the fact that other factors 
will weigh in the analysis. Remember, ton, that the presumption is 
rebuttable. A neat rule that held any nonprofit, educational, govern. 
mental, OT militaly use a fair use might be desirable. No such rule 
exists, however. 

3. Zs There A Priuate Use ExceptLon? 

A danger exists that  Son? could be overbroadly interpreted. It could 
be read as a private, home-use exception to  copyright. In Aiken, the 
Court implied that copyright interests that  could not be generally 
enforced would not receivejudicial protection. ReadingAiken together 
with the first amendment privacy interests ~n receiving information 
and the decision in Sany could lead to a conclusion that such a "private 
use'' exception exmts. 

Consider, too, the traditional uses of copyrighted material. If I have 
a book and lend it to my friend to read, 1 have not infringed the 
copyright under traditional uses afforded copyrighted material. Is 
there any difference If I time shift a television program, watch it, 
then lend it to my friend who didn't see it? Wasn't that show broadcast 
over the ainvavea and available for him to see just a8 much as for 
me to see?"' 

"'See Roeenfield. Cuslomarv Use a& "Pair Cso" an Convrwhf Law 25 Bf la la  L Rev 
119 119751 Rosenheld makesche srgvmentthat there 2;  d;vman berwveeneomrkcial 
and naneommereial YBBB a i  copyrighted material, the noncommercial including edu. 
eafmn. rerearch. and private study These noncommercial u ~ e s  he descnbes as "eus 
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Such a ''private fair me'' result was not the intent of the Court. It 
mmt  be remembered that the decision was limited to time shifting, 
and not other private forms of videotape copying If private use 1s fan 
use, such a limitation would have been unnecessary 

XII. CONCLUSION 
A. TECHAVOLOGICAL FAIR C'SE 

Son? IS a Continustion of the uinning streak for technology a t  the 
Supreme Coun Sony doesn't really change fair use, but simply sets 
out a "technological f a r  use" exception to copyright This exception 
began a8 an aspect of public performance in the cable televmon cases 
and emerges as a fair use exception in Sony 

The court decisions involving new technology have repeatedly called 
for Congress to draw the boundaries. Chief Judge Curtin's plea for 
congressmnal action to remlve the conflict between technology and 
copynght 1s an  example. Such language can be found in all the cases 
where technology and copyright come head to head "The judiciary's 
reluctance to expand the protections afforded by the copyright without 
explicit legislative guidance I B  a recurring theme."17a 

The Supreme C o u n  refuses to be the "heavy." It will not tie up 
technological advance to protect copyright interests It made this clear 
in the Son) derision 

The Court of Appeals' holding that respondents are entitled 
to enjoin the distribution of VCRs, to collect royalties on the 
sale of such equipment. or to obtain other relief, if affirmed. 
would enlarge the scope of respondents' statutory monopolies 
to encompass control over an article of commerce that 1s not 
the subject of copyright protection lie 

When Congress fails to act, the new technology will win in the 
courts. This 1s why Lt's technology five, copyright nothing mnce Fort- 
ntghtly put limits an the analysis in Buck This 18 the real lesson the 
Betamaa ca8e teaches. Any attempt to read the broad fair-use lan- 
guage of Sony as precedent must recognize the technological context 
of the decision 

irnena He contends that such customan fair-"le inleieafb should not be reduced 
 imply because new teihnologi. afford. batter means of copimg He pmnls out that 
prute~mn of copynghf has not been aboliihed or reduced a3 pnntmr methods haie  
impraved W h y  reduce cuitomar) rights of eonbume~d? 

"Son). C o l p  , Univerial City Studios. 464 US 417,  131 119641 
- # I d  at  121 
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The return to a more custommy amount and substantiality ap- 
proach in Harper and Row is further evidence that the Betamax case 
1s different because of the technology involved. Sony had to allow 
substantial copying because the technology involved allowed sub- 
stantial copying 

B. PREREQUISITE TO TECHNOLOGICAL 
FAIR USE 

There appears to be one prerequisite to a holding of technological 
fair use. The copyright owner must derive nome profit from hi8 eopy- 
right. In the commercml televismn industry this happens when the 
copyright owner sells to the network and the network sells commercial 
time to the sponsors. This was noted in the cable television 
Likewise, in W~llroms and Wdkins, library photocopying necessarily 
required a sale to the library This requirement explains why Buck 
u. Jewell.LaSolle has never been overruled completely. It 16 the one 
Supreme Court ease where technology lost to copyright and it is the 
one case where the copyright owner did not receive a profit. The 
original broadcast was not licensed 

In truth, this ''technological fair use" 18 not necessarily a bad idea. 
It serves the same end as traditional f a r  use. It limits the copyright 
holders' Interests, if not far the sake of art, certainly for the sake of 
science. To the extent It advances science, i t  advances Society and BO 

ultimately achieves the Same end for which copyright was devised. 

C.  MILITARY CONSIDERATIOiVS 
At the beginning of this article, a hypothetical general wanted a 

computer program that would do the same job a previous program 
had done. Would that be an infringement? The idea'espressian di- 
chotomy offers an analysis far such questions. What the program does 
IS the idea. A program designed to do the same thing will not mfnnge 
If it doesn't take the exmession of the oneinal. CoDvine Darts of the 

I .. _ .  
original program or copying the graphics will eopy the expreasian and 
run the risk of 

Many works prepared a t  military schools and published in military 
p m a L  benefit from the fact'expressm dichotomy. Authors ulll w i t e  
about the Vietnam conflict, for example. The historical and biograph- 
ical nature of such works will make them similar to previous works. 

"'See, e E ,  Teleprompter Corp v Columbia Broadcasting Sya , In(, 415 U S  394, 
411 ,19741 "IHlolders a i  capyn'lghts far telm.~smn programs or their licensees are not 
paid directly by those who ultimately ewoy the pubheation of the material " 

"'See U'helan Aseac v Jaslar Dental Lab,  797 F 2d 1222 13d Cir 19361 (mfnnge. 
mint of computer pmvarn for managing dental office). 
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That s imhr i ty  IS not Infringement because of the faact express~on 
dichotomy. If those military authors copy from the prev~ous works, 
fair use requires only that they do 50 within reasonable limits nec. 
essary for scholarship 

When the officers'club plays the local "easy listening" Station over 
the speakers. George .4iken's chicken comes to mind. When B pre. 
recorded or time shifted tape is played over the Same system. however, 
a new anal>sis 1s required. Has the club crossed the line between 
listener private consumer and broadcaster Infringer? The answer will 
depend t o  large extent on how "private' the club is. The more open 
the club, the greater the number of people available to hear the per. 
formance. The more public the performance the greater the likelihood 
of infringement. The privacy and enforceability aspects of the Su- 
preme Court's analysis m copyright decisions offers guidance in the 
analysis 

There is also the barracks As the soldier's home, i t  implicates many 
of the same privacy interests as the individual apartment or house 
The soldier lives there with his military "family" and friends. Signals 
broadcast by radio and television are as free to the soldier in his 
barracks as they are to any other citizen The rationales allawng 
private time-shifting should apply with equal force to the dayroom 
A dish antenna for the barracks only serves to enhance the ability of 
the soldiers to receive the freely broadcast signals in their military 
home. It would not make the unit a broadcaster The cable telensmn 
cases make this quite clear 

Judge advocates must be alert to the temptation to oversimplify 
the complex nature of the fair.use doctrine. We look for simple stan- 
dards such as those holding excessive copying cannot be fair use The 
Son? decision makes nonprofit use presumptively a fair use If we 
advise that all educational or military U S ~ S  are fair uses because they 
are nonprofit iue tread dangerous ground. The Enc3elopaedm Brit- 
t a n m  case provides a good example of ~n educational use that YIO- 
lated copyright mntereetS and was not held a fair use. There are others.1a2 

A better understanding of the law in this area will allow judge 
advocates to better recognize the important ISSUBS and the fine dis- 
tinctions involved in copyright problems That can only mean better 
advice to the command. 

E g ,  Marmi 1, Rowle) 6% F Zd 1171. 1176 19th Clr 1963 The plaint18 in 
us urate and copyrighted a booklet about cake decorating She ~ a i e  the booklets 

udentr ~n her adult education COUIIC in cake decoratme The defendant took the 
COYM and bought B copy of the booklet She copied marly half of the hooklet and 
used it to teach a home economics c l a i i  ~n a l ~ c d  school The defendant #aye copies 
of the hooklet t o  her students a t  no c h a w  The Rinth Circui t  rexeted the defendant's 
fair-use defenre 
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THE VALUE OF A SECRET: 
COMPENSATION FOR IMPOSITION OF 

SECRECY ORDERS UNDER THE 
INVENTION SECRECY ACT 

By Captain Gary L. Hausken* 

I. INTRODUCTION 
The defense policy of the United States presumes that the nation's 

advantage in  technology can be used to offset the numerical supen- 
onty of potentla1 adversanes To be effectme, the policy must meet 
two objectives: it  must encourage development of new technology 
relating to national security, and maintain secrecy O V ~ T  that new 
technology. In an attempt to meet those objectives, Congress created 
the Invention Secrecy Act' in 1952. 

The main feature of the Act is the secrecy order? Thia order. im- 
posed by the Patent and Trademark Office, requires the inventor to 
refrain from publishing or disclosing the i n ~ e n t i o n . ~  It may also limit 
the right to file for patent rights in forelgn ~ o u n t r i e s . ~  

'Judge Advocate Generays Corps. United States Army Currently Biilgnsd 86 Chlef, 
Branch 1. Government Appellate Dluvlon. 0 S Army Legal Services Agency, Falls 
Church. \'lrpmm Prev~ausly a s s w e d  as Chlef, Legal Aesrltance and Chxf Cnmmal 
Law. Presidia of San Franelaco. 1982-1986. Tnsi Counsel. 1st Armored Dn& Fed- 
eral Hepublie of Gsrmany, 1981-1982. Defense Counsel and Senior Defense Caunssl 
Trral Defenae Service. with duty station st 1st ArmoredDivmon, 1979.1981. Oraduafi  
Judge Advocate Officer Graduate Couree, 1987. Judge Advocate Officer Baslc Cours i  
1979. B.S , Oregon Stale Unwerilty, 1976 J D.. Un~verslly ofMontana, 1979 Membe; 
of the bars of the States of Cahfarnla and Montana. the United States Supreme Coun, 
the United States Court of Military Appeals. and the Unlted States Cau* of Appeals 
for the Ninth Circuit This srtlrle IS based upan B thew submitted ~n p m m l  68~16- 
faction a i  the requirements of the 35th Judge Advocate Officer Graduate Course 

(19821. Recently, the Patent and Trademark Office 
implemented two v a n a t m a  on the Itatutaw ~ecreey order 61 Fed Reg 32 938 (19861 
Bath Vanstion8 include permlti that previously were >saved mparately a i d  both V_I. 

ations only apply to ~eerecy orders requested by agencm af the Depart& of Defense 
The first variatmn c o n t a m  B permit to file patent appllcatlani m eertsln foreign 

csuntiieii The order q p l i ~ s  to inventions whose expo* 18 controlled under 10 U.S c 

(19861 [heremafter iTAR1 
The second variation applies to government camactors  whose patent appllcatlans 

contain rlassifisbie lnfarmatlon under Exeevtwe Order 12,356 3 C F R .  166 (19831 
(National Securlfy Informarmi The order canfarms the handilnk ofthe clssalhed data 
m the patent applicstion tc the general eontraetual requlrementi Dept of Defense, 
Manual No 5220 22.M. Induntml Security Manual (ISMI. 

~ ~ ~ , l ~ ~ ~ ~ ~ ~ ) j ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ n ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ~ ~ ~ ~ ~ ~ 9 ~  ; g9y;;;~;;t;; 
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The Invention Secrecy Act is phrased in terms of controlling access 
to the patent application. In reality, it accomplishes much more The 
mpomtion of the secrecy order effectively controls access to not only 
the application, but to the ideas and technology contained within It 
When combined with other forms of information control,6 the secrecy 
order provides the government wlth a monopoly to exploit the inven- 
tion contained *.,thin the application. As efforts to modernize the 
armed forces have increased in recent years. so has the use of the 
secrecy order 

From 1952 until 1979, the number of secrecy orders remamed rel. 
atively constant a Since 1979: however, the number of active secrecy 
orders has increased.'" Statistically, agreaterpercentage ofthe orders 
imposed every year apply to inventions from inventors who are not 
government sponsored, either as employees or contractors." This trend 
1s likely to continue. With this increased use of the secrecy order. the 

~Infmrview w f h  Mr John Raubitchek Patents, Capynghfa. and Trademarks Dwi- 
mon Office of the Judge Advocate General, Departmenr of the Arm) #Fob 26. 19678 
[hereinafter Rauhitchek Inten,ieal 

'The regulations include Executive Order ha 12.366.3 C F R 166r19331 Iprouiding 
for the claasihearion of informatian for national becunry purpobs~l .  the Commodity 
Control Llst m q r o  note 2 u h n h  controls the expan o i  militanl) critical technolog). 
and ITAR supra note 2, controlling export a i  teehniesl data and manufarmred goads 
that hare B militam use 

1979 
1960 
1981 
1982 
1983 
1984 
1986 
1986 

92,266 
116.993 
96.039 
144.038 
103,219 
115465 
126.443 
126 118 

293 
279 
263 
350 
424 
536 
329 
149 

3513 
3439 
3302 
3654 
3913 
4666 
4616 
4665 

Inferv~er wllh MI Kenneth L Cage, Director. Special Lars Administration Group 
Group 2201, Patent and Trademark Office, Depanrnenr of Commerce (Mar 31,1987' 

lLRaubitchek Intenleu.  sumo note 5 These orders  re referred ta as 'JohnJane 
Doe orders'' 
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defense agencies expect increases in the number of claims for com- 
pensation, and a corresponding rise in judicial 

The trend has already staned, as the Invention Secrecy Act has 
received increased attention by ~ommentators , '~  Congress," and the 
courta.16 Early in 1980, the House Committee on Government Op. 
erations held hearingdb into the conduct of invention secrecy and 
other forms of control of private ideas during peacetime. A maJor 
enncern of the committee, as expressed in their report," wa8 that 
inventordB receive compensation to the extent that Congress had 
intended. In the end, the committee's conclusion merely noted that  
the question, whether the Act is an exercise of the power of eminent 
domain, must be resolved lg 

About that  aame time, the Court of Claims decided Constant U. 
Umted The holding was limited to denying the government's 
motion far dismissal or, alternatively, for summary judgment. Of 
greater importance were the issues raised, but not decided, in  the 
decision. The court discussed, in passing, whether the Act constitutes 
a taking within the fifth amendment.9' In the end, the court concluded 
that  determining the taking issue was not necessary to the holding. 

Although the Invention Secrecy Act has been m existence for roughly 
thirtyfive years, defining what constitutes 'gust compensation" under 
the statute has proved elusive. At the heart of this determination is 
whether the Act constitutes a compensable "taking" within the mean- 
ing of the fifth amendment.'' Few eases have approached this ques- 

. .. _ _ _  . . _ _  
"Pnuate Idoos Xeormz8, morn note 6. H R Rep No. 1540. 56th Cone, 2d Seis 

(15801 
'*See, e g, Constant v United States. 617 F 2d 235 1Ct CI 15801 
'6Pnuole Idem X~anngs. ~ v p m  note 8 
>'H.R. Rep No 1540. 96th Cong , 2d Sesa 6.7 11560) 
"The term "mventor'' includes the ~nsenfor (who 1s applying far the patent!. any 

Eo-muentor, and all other interests in the invention other than tho* of the Unlted 
States Government The Invennon Secrecy Act does not dlfferenrlate between the 
inventor and others who have gamed rights through him Both the benefits and pen- 
alties of the Act apply equally t o  the epplicanf and m y  other person who has an 
mterest through the applicant. with the exceptran of the government Other interestl 
Include: S Y I C ~ J $ ~ S ,  aaaignees, legal representatms. and myone m prwty  w l h  the 
inventor or other person having an interest m the invsnfian 

"H R Rep No 1540, 86th Con8 , Zd Seia 8 118801 
*O617 F 2d 235 (CL C1 19801 
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t10n,2~ and none have thoroughly analyzed whether imposition of a 
secrecy order may result m a  taking 

This article will analyze the issues involved in determining x,hat 
constitutes lust  compensation.'' within the meaning of the Invention 
Secrecy Act, for use of the invention by the government and for dam- 
age caused by imposition of the secrecy order The ariicle will focus 
an the historical development of the statute, whether the imposition 
of a secrecy order constitutes B fifth amendment taking, and ISSUBS 

involved in determining what constitutes a compensable injury under 
the Invention Secrecy Act 24 

11. HISTORY 
Efforts to limit the patenting of inventmu for reasons of national 

security first aroae during World War I. At the time It was aptly noted 
that "those inventions which m e  of most use to the Government dur- 
ing a time of war are also those which would, if known, convey useful 
information to the enemy."" 

A. THE VOLUVTARY TENDER ACTz6 
Under the Voluntary Tender Act the Comm,ss,onerofPatents could 

order an invention to be kept secret and withhold the granting of a 

"Constant Y United Sfatea, 617 F 2 d  235 ICr C1 1580!. Farrand Optical Co I 
UmtedStatea.326F2d32812dCn 19631,modib~ng197F Supp 755'SD S Y  15618 

"Th>s article wl l  not dricuri related questma a8 to whether the .k t  LI an u n c m  
stnutima1 limitation on the right to freedom af ipeerh and whether the Act pmwder 
adequate due proeeae pmfectm far inventors U S  C a m  amend! I & \', see Gilbert, 
supra nafe 13 

'*VVoluntary Tender Act, eh 55, 40 Sts t  394 115171 n p e d e d  by Invention Secree) 
Act of 1951. ih 4. 66 Stat 3 119521 lcodihed a i  amended a t  36 U S  C 4 b  181-168 
,1982 ,) Although not o f f i c d l y  titled. the Act became knaun BP the Foluntari Tender 
Act or the Seerecy Act See Fulmer Y United States. 83 F Supp 137, 144 ICr C I  
15498 The term Voluntary Tender Act 18 used to  clearly difisrentiate this early act 
from the later Invention Secrecy Act 

The Voluntaw Tender Act w.x m e  of 33 acts enacted on October 6, 1917 moil of 
which relate to preparation far the e n r n  af the United States into World War I The 
Voluntary Tender Act read as fallows 

Rep No 119. 66th Cang 1st S ~ J I  1 119171 

"Constant Y United Sfatea, 617 F 2 d  235 ICr C1 1580!. Farrand Optical Co I 
UmtedStatea.326F2d32812dCn 19631,modib~ng197F Supp 755'SD S Y  15618 

"Th>s article wl l  not dricuri related questma a8 to whether the .k t  LI an u n c m  
stnutima1 limitation on the right to freedom af ipeerh and whether the Act pmwder 
adequate due proeeae pmfectm far inventors U S  C a m  amend! I & \', see Gilbert, 
supra nafe 13 

Rep No 119. 66th Cang 1st S ~ J I  1 119171 
'*VVoluntary Tender Act, eh 55, 40 Sts t  394 115171 n p e d e d  by Invention Secree) 

Act of 1951. ih 4. 66 Stat 3 119521 lcodihed a i  amended a t  36 U S  C 4 b  181-168 
,1982 ,) Although not o f f i c d l y  titled. the Act became knaun BP the Foluntari Tender 
Act or the Seerecy Act See Fulmer Y United States. 83 F Supp 137, 144 ICr C I  
15498 The term Voluntary Tender Act 18 used to  clearly difisrentiate this early act 
from the later Invention Secrecy Act 

The Voluntaw Tender Act w.x m e  of 33 acts enacted on October 6, 1917 moil of 
which relate to preparation far the e n r n  af the United States into World War I The 
Voluntary Tender Act read as fallows 

IIYlhmeverdunnga time *hen theumled States is sf WBI the publication 
of an invention by the granting of B patent might. ~n the opinion of the 
Commmioner a i  Patents. be defiimenfal to the public safety or defense 
01 might asmil the enemy or endanger the succeisful prmecuflon of the 
war hemay ordertharrheinvenrionbe keptaeererandwithhold thegrant 
of B patent until the termination d t h e  WBI Promded, That the invention 
disclaaed in rhe ~pplieaflon far eaid patent may be held abandaned upon 
it being eiiablished that in vidation of raid order said invention har 
been published or that an applieatran for B patent therefor ha8 been filed 
~nafarelgncaunrrvbythemmentoror h ~ ~ ~ ~ ~ ~ g " ~ ~ ~ l ~ g ~ l ~ ~ p ~ ~ ~ ~ " ~ ~ ~ ~ " ~ ~ ,  
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patent on such invention until the end of the World War 1,2? which 
was then in progress. The Act further provided that, should the in- 
ventor violate the Commissioner's order by publishing the invention 
or by applying for a patent in a foreign country without the consent 
of the Commissioner, the application covered by the order would be 
deemed abandondZ8 

If the inyentor obeyed the order. he was not autamaticaiiy com- 
pensated, the Act allowed no compensation for damages caused by 
imposition ofthe order alone. The statute only contemplated payment 
for actual use of the invention by the To recover for 
the use of the invention, the inventor was required to "tender" his 
invention to the government 

In essence, the requirement for tender of the inventmn to govern- 
ment resulted in the formation ofa contract, elther express or implied, 
between the inventor and the ga~e rnmen t .~ '  As a result, the Court 
of Claims would apply normal contract principles in determining dam- 
ages. Resulting court opimons interpreting the Voluntary Tender Act 

without thecDnsentorapprovalofLhe CammiisionerofPatentLorunder 
a license of the Secretan of Cammeree 

When an applicant whose patent IS withheld 86 herem pravldsd and 
xho faithfully obey  the order of the Commiesioner of Patents above 
referred t o  shall tender his lnventlon ta the Gavemment of the Unlted 
States for Its uie he ahall, If and when he ulhmately recelved B patent 
have the right to eampen~aiion to begin from the date ofthe first use 0; 
the inventmn by the govemmem 

"Valuntan. Tender Act, ch. 95. $1, 40 Stat 394 1191il Irepealed 19521 
l'ld 
"Id 52 

to sue for compensation based upon express or implied contractual use of thelr ~nven. 
tlans by the government Id at 553 See gmeroily Umred States Y Berdan nre-Arms 
Ca , 156 U S  552. 566 (18961 ithe Court implied 8 emtiact because the Unlted Statee 
had not yet waived eo%ragn immumry far tons. and parent mfrmgement wag con- 
sidered an action in the nature of tart rather than COntr*cll, Umted States \ Soelete 
Anonyme des Anciens Eatablmaments Cad 224 U S  309 311 (1912r (the court 
erated the accepted rule that when the Umted Srates m e d m  lnrentlon wlthout c h m  
of right and without repudlatmg the rlghts of the  nue en for. an implied contract wdl 
be held Lo exidtl 

205 



MILITARY LAW REVIEW [Vol. 119 

required strict adherence to the terms of the ~ t a t u t e . ~ '  Courts were 
particularly adamant regarding the "tender" requirement, which was 
held to be a condition precedent to recover)- under the statute 3d 

Following termination of the war, the Knowland Act3' provided 
inventors with backdated priority This eliminated an). damage due 
to inability to file in foreign countries, a potentially large source of 
damage resulting from secrecy orders.36 

B. EFFECTS OF WORLD WAR II  
In 1940, as war raged in Europe, Congress began what would be- 

come a sene8 of amendments to the Voluntary Tender Act In the 
first of these amendmen tP  Congress essentially republished the en- 
ure act 

Unlike 1917, the United States wa8 not a t  war m 19403' Conse- 
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quently, revisions made the act effective far a period of two years, 
rather than for the period of the war During the two-year duration 
of the statute, the Commissioner of Patents could withhold a patent 
and order the inventor not to disclose the content of the invention. 
All references to assisting the enemy andprosecution ofthe war were 

The revisions also strengthened the sanctions against in. 
ventors by providing that the application could be held abandoned if 
the inventor disclosed the invention 

These first revismns also provided a new mechanism for settling 
claims for use of inventions. The original act required that the in- 
ventor m e  in the Court of Claims to recover for use of his mventmn ID 

The revisions provided authority for an administrative settlement by 
the head of the appropriate agency The settlement was diseretion- 
ary with the agency; no prov~sion was made for the filing of a c l a m  
by the inventor during the term of the secrecy order The inventor 
was left to the charity of the head of the agency or to suit in the Court 
of Claims upon termination of the secrecy order. 

Slightly more than a year after the first amendments, Congress 
again revised the Voluntary Tender The second revision es- 
tablished a licensing system, under which the Commisaoner of Pat- 
ents could authorize the inventor to file hia application in foreign 
c o u n t n e ~ ; ' ~  rewrote the proscription against foreign filing to comply 
with the licensing s y ~ t e m ; ~ '  added criminal penalties for violation of 
the prohibitions stated in the Act;" and exempted officer8 and em- 
ployees ofthe Unitedstates from theprohibitions andpenalties, when 
acting in their official capacity 

The final war-time modification occurred in 1942 This act" kept 
the provisions of the revised Voluntary Tender Act in force "during 
the time the United States is s t  war"46 With the modifications of 
1942, the Voluntary Tender Act had moat of the basic characteristics, 

~ 

"Act ofJu ly  1, 1940, ch 501, 54 Stat 710 (19401 
" Id  Prevmusly, the Cammiiiioner of Patents could hold the application abandoned 

only ahere the invention was published 07 an application was made I" a forelm 
country Voluntary Tender Act. ch 96, b 1, 40 Stat 394 (repealed 19521 

"See supra notes 26-33 and accompanying text 
"Art ofJuly 1, 1940, ch 601. 54 Stat 710 819401 
"Act of Augvbt 21, 1941. ch 393. 56 Stat 951 119411 
'did 6 3 
" I d  9 4. 
" Id  6 5 
" Id  b 3 
'Act of June 16, 1942, ch 415, 56 Stat 370 (19421 
" Id  
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with the notable exception of the damage remedies. of the Inventlor, 
Secrecy Act 49 

Dunng World War I1 the damage provmions remained much the 
Bame In particular. the requirement that the inventor tender his 
invention for me by the government continued The only campen- 
sation avaiiable to the inventor was through government use of hls 
invention Recovery continued to be based upon either an express or 
impired contract for use of the invention 

In 1949, Fulmer o United States" presented the mue of whether 
a putative inventor, who had never received a patent, could obram 
compensation for use of his invention In coneiuding that the p l a n  
tiff was not entitled to recover. the court held that,  absent B contract 
or specific statute, an inventor was not entitled to compenaation be. 
cause he had no exclusive property nght 6L The plaintiff also clamed 
damages under the Voluntary Tender Act. In dismissing the claim. 
the court noted that obtaining a patent was a condition precedent to 
recovery under the A ~ t . 5 ~  

C. THE POST-WAR PERIOD 
In the period immediately following the terminatmn of hostilitiess' 

and the surrender of Japan:5 the military departments sought to 
establish a permanent system of mamtaming the secrecy of inyen- 
tions needed for the national defense 

The Voluntary Tender Act. as amended after 1942, remained in 
effect only far duratmn of the war." however, approximately 3,000 

"The m w r  additions to the Invention Secrecv Act that v e r e  not m rhe revised 

. ,  . 
use of an ment ion  prior t o  rhe grantmg of a parent therefor pmcipally because the 
lnventm has no exeluiire property nght ,except such nght 86 may be conferred by the 
Air Corps and Secrecy Acfsl ' 

$"id st 144 
"Generally dated from the cease-fire on Augvst 16, 1945 
'iCansumated on September 2. 1945 
' b P o l i n l D u c l o s u i r  Heormgs,  supra note 35 at 7 Iremmon) of Dr Hayes. Office af  

S a i d  Research see nldo HR Rep So 1028 82d Cong 111 Seis  6 19518 ("the 
necesmfy of enacting the exrmng law m permanent Earn I I  conzrdered extremeli 
~mpol l an t  to the Department af Defense " I  

s-ser SUP'" text accompanv,ng nates 4i & 48 
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inventions were under secrecy orders as late BS 1951.68 Continuation 
of the war-time powers was the result of differing interpretation as 
to what constituted ''duration of the war." 

Although hostilitiess8 had ceased and surrenders were signed, the 
government asserted that  the war was not over until ended by a 
formal declaration!" The national emergency, declared in prepara- 
tion for World War 11, was finally terminated 

During the war a number of patent owners gave the United States 
royalty-free licenses to use the patents for the term of the war and 
six months thereafter.8z In 1950, Congress enacted l eg~s la t ion~~  to 
allow patent holders who had granted such licenses to apply for ean- 
cellation of the license. In a t  least one instance?' use of the royalty- 
free license was continuing m 1951. 

In 1954, the Court of C l a m s  decided that the phrase "duration of 
the war" wa8 not meant to extend beyond the time in which the 
enemies of the United States formally surrendered As a result, the 
licenses for government use effectively terminated in 1946. The court 
held that government use between 1946 and 1952 constituted a taking 
of property within the meaning of the fifth amendment.8B 

Although the decision involved B claim that the United States had 
continued to use patents after the termination of a roydty-free li- 
cense, the case has been applied in the invention secrecy arena as 
we11.67 

April 28, 1952 

"Patent Disclasuie Hearings, supra note 35, at 31 (Statement of P J Fedenco. 
repreientmg the U S  Patent Office I 

"The Piesident formally declared the end of hobtillties as of noon, Dei 31, 1946 
Praelamarion No 2714, 3 C F R 99 (1943.481, reprinted I" 61 Stat 1046 (1946) 

MSei PatrntDiaclDsvrDH~orings, aupia note 35, sf 7 (Statement of Dr Hayes, Office 
of Naval Research) I U l n  view of the pmiible t e n n a t m  of the war with Germany 
and a treaty of peace i i t h  Japan "I and at 35 (Statement of Lt Cal Willard J 
Hadger Office of the Judge Advocate General Department of the Army) t''L1ln YEW 

ofthe anticipated enactment af House Joint Resalutian 269 rhieh will  terninate 
World War I1 with Germany. and o f  the adoption and ratification of P peace treaty 
with J a p a n ' )  

"Praclamatmn No 2974, 3 C F R 166 (1949-631 mpnnled m 66 Stat c31 (1952) 
"Paloat Exlanaion Hra~inga on H R  323 a n d H R  4054 B@m Subiomm .Vo 3 of 

the Comm of the Judmam of the House of Reppresenfulices, 82d Cong , 1st Sers 72 
(June 20 and 22, 19511 (heremafter Patent Eilensmn Hearings1 (Comment by Rep 
Joseph Brjson, Chairman1 

"Act of August 16. 1950, ch 716, 64 Stat 448 !19501 
B'PafenfErtension Hearings, supra note 62. st 60-63 (teibmony a f J  E Hooper, Vice 

President of William Haoper & Sons Co 1 (use of patent for treatment of cotton duck. 
which made Le fabric i e ~ i ~ t e n t  t o  mildew. fire, and water) 

'bBreaze Bumera, Inc Y Umted Srates. 121 F Supp 530 !Ct. C1 1954) 
"Id 
"Farrand Optical Co Y Umted States. 175 F Supp 230. 238 !S D N Y 19591. see 

infra notes 247-63 and ace~mpanylng text far B complete discuseion af this case 
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D. LEGISLATIVE HISTORY 
The 1egislPtive history of the Invention Secrecy Act is relatively 

bnef Subcommittee hearings in the House of Representatives re- 
quired one day, or less '' Only two other than represen. 
tatives from the interested agencies,'0 testified 

Two issue8 consumed the committee's attention. First, the Defense 
Department representatives sought to reduce the administrative bur. 
den of mandatary periodic reviews dunng peacetime." The second 
involved the extent afdamages that could be recovered and the burden 
of proof necessary to recover those damages Neither part of the dam- 
ages question was clearly answered in the committee's report.'l 

At the core of the damages discussion was the realization that the 
new provmons created a novel situation The Act propoaed to cam. 
pensate inventors for inventions they had never marketed, even though 
the very existence of damages was speculative The followmg com- 
ments illustrate the predicament. 

[ f l h a t  else LS It but speculation? He has not had anything, 
he has not had any order[sl; he has not had any salesman; 
he does not know If he could have sold something m those 5 
or 10 years That IS something in the speculative realm of 
damages I think we have got to do something. but we would 
certainly be opening I t  up to a novel case to prove damages 
there 7s 

and. 
The act says nothmg-we are dealing with a very novel sit- 
uation, where )ou are denying the man a real right to exploit 
his own mventmn. 

isPatmi Disclaauie Heoiinga, ~ i i p i a  note 35 Theis subcommittee hearings are the 

'sOnlu Mr Rose reorerentin= rhr American Patent L a r  Asaaelatlan and Mr Haer- 
onli published hearing8 known 

fe l .  r e p r k n t m g  the keronaut;ial Industry Associatian. testified id at 10-28. 34-3: 
?ODr Hayes. Office of Naval Research. presented the pmitmn of the Defense De- 

pmment Id at 7-10 Lienfenant Colonel Hodpea. Depanment of the A m y ,  M r  Kmntz 
Department afrhe AirForce, and Y r  Harns, Department oIDefense Munlrlona Board, 
presented concvrrmg teptimany I d  at 35-39 Mr Anderson presemed commenfi on 
behalf of the .4tomic Enerw Cammiasmn I d  at 33-34 Re~re ienfa f i~e i  of the Patent 
Office and theJurtm Dapa;imentdeferredtotheiudgmenrbfthe Defense Dqarfment 
/ A  .̂ "* 111 

-,Id at B ,testimony of Dr Hayes, Dr Hayes mBBesfed two remedies extending 
therevlea peRadfromonetotwalormorel)ears,orlearingthehvrdentorheinientor 
to seek review of the secrecy order, rather than reqwmg mandatory yearly revleu 
In the end, the period remained the seme 35 L S C i 181 11982' 

T'HR Rep No 1028 82dCang. I s f S e i a  81961i 
"Patent Duilosurt  Hrarmgs.  supra note 35. at  22 (statement of Rep U'lllls8 

therevlea peRadfrom.onetotwaiormorer)ears,orI;;nngthehvrdentorheinientor 
to seek review of the secrecy order, rather than reqwmg mandatory yearly revleu 
In the end, the period remained the seme 35 L S C i 181 11982' 
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Therefore I do not believe that you can spell out this sit- 
uation in which damages may be awarded: you just have to 
provide for damages. . 

Neither the committee members nor the witnesses agreed a8 to the 
meaning of "damages caused by the order "Possible definitions range 
from "compensation for the hardship"rs to compensation for reduction 
in the time in which the invention could be used 

The committee firmly intended, however, that the act not permit 
the recovery of damages of a speculative nature,'' Two hypothetical 
situations presented during the hearings illustrate what the members 
and witnessee saw ae compensable and noncompensable damages. 

Mr. Rose of the American Patent Law Association advanced both 
In the first hypothetical, an inventor, because of a secrecy 

order, 1s delayed in filing foreign patent applications Upon termi- 
nation of the secrecy order, the inventor files an application in a 
foreign country. Due to the delay caused by the secrecy order the 
inventor may have lost the nght to claim hm United States filing 
date a8 his effective filing date far the foreign patent. Therefore, 
another inventor could, while the secrecy order IS in effect, develop 
a similar item, which would deny a valid patent for that country to 
the U.S. inventor The US. inventor could then make a claim for 
damages for loss of the patent rights in that foreign country. The 
committee report tacitly recognized such potential damages. 

Although this may prevent a person who first applies for 
a patent m the United States from availing himself of the 
12.month pnonty period afforded by article 4 of the Inter- 
national Convention for the Protection of Industrial Property 
with respect to inventions kept secret under the order of the 

-'Id (teatimany of Mr Rabel 
"PatenlDzaclosure Hiormgs. 8upm note 35. at 17 leommem b) Rep lvillia, comm 

member1 
.*Id st 32 lfestirnony of Y r  Fedenco. Patent Officel Apparently, Mr Federico's 

theory wan that the inventor 11 damaged by havmg Invention under secrecy order, 
thereby decrea im the time to market rhe invention before new technolow makes ~t 
obsolete As an exanple an rnvenlmn 1s placed vnder secrecy order ~n ,& zero, the 
order 18 lifted ~n y ~ a r  ne~en and commercial marketing beglns mmedmfely: bur. the 
invention becomesobsalete ~nyearfenduetanewrechnolagy The~nuentoranlyprohti 
from the ~nsentmn far three of the ten years before It became obsolete The mventar 
could then sue the United States for the laat profits durlng the seven yearn that the 
secrecy order was ~n force 

would have to get 
around the speculative features' Id at 17 (statement af Rep Bryson, chairman) See 
0180 id ax 22. 28, and 32, Constant v United SLatia. 611 F 2d 239, 244 (Ct C1 19801: 
Leer-Legler. Inc v Umted States. 536 Ct CI 663, 665 11981) 

.' '(Bly r e a m  acthe very nature of the ~ituafmn the claimant 

"Patent D ~ s c l o s u n  Xeormga, 8lrpra note 35. sf 18-21 
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Secretary of Commerce, the executive department favors this 
bill because of its importance to national defense and because 
the bill 18 believed to attain ita objective in a reasonable 
manner jS 

Applying this hypothetical, the inventor can demonstrate some 
damage because he 1s incapable of obtaining the foreign patent rights 
that he would have enjoyed had the order not been imposed and he 
had mmedmtely filed for the foreign patent rights By common agree- 
ment, the witness and committee would require the Inventor to es- 
tablish the amount of the monetary losseo 

Carrying this hypothetical a step further, the committee members 
and Yr Rose seemed to agree that B mere assertion by an mventor 
that he would how filed in a foreign country, but for the secrecy order, 
would not be sufficient to  give m e  to They recognized, 
however, that such a c l am was theoretically within the limns of the 

In the second example, an inventor may have actually built a fac- 
tory and hired salesmen to explait the Then, a t  some 
time after he has expended money to develop the market, the secrecy 
order 18 imposed Representative Willis, a committee member. had 
little trouble accepting the scenario as a valid basis for collecting 
damages i4 

With both of the examples, the determination that the claimant 
has been damaged may be speculative even where the claimant can 
demonstrate loss of foreign rights or money expended to promote the 
invention Underlying each of the examples LS a presumption that a 
valid patent would lead to profitable commercial production of the 
item or process subject to the patent. This preaumption is, in Itself, 
specu1atton. 

Commercial success 18 not guaranteed by the granting of a patent 
Indeed, the converse may be true By placing the inyention under 

St.4t"tOlS' language 8% 

'OH R Rep No 1028.82d Cong , 1st Sees 7 119511. S Rep S a  1001.82d Cang 1s 

'oPdmi D~relosurs  Hearings. ~ u p m  note 35, at 20 
..Id at 21  Same confurion seemed to  permit, hawever S I P  id ar 23 $diicusman 

b i t r e e n  Rep Rogers Rep Ramsay, and Y r  Rase relating fa suit based upon the 
Invenfar's lntentlanal 

Seas 4 1196lr iipiznled ~n 1952 U S  Code Can@ & Admin Peus 1321 1324 

*'Id at 22 
" I d  
" I d  
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secrecy, the government may actually be saving the inventor from 
greater losses by not allowing production of an item that is headed 
for economic failure. 

For all the concern that the Act should not be read so as to allow 
an inventor to recover speculative damages, the committee did not 
express this concern in  their report The committee may well have 
accepted the recommendation, set forth during the hearings, that the 
question be left to "the wise administration of the act by the agency 
concerned, or by the courts."86 

Whether by design or default, the determination of what is meant 
by "compensation for the damage caused by the order" is ~n the hands 
of the courts 

E .  SUBSEQUENT DEVELOPMENTS 
Since its passage in 1952, the Invention Secrecy Act has undergone 

little change. The only modifications have been in the nature of tech- 
nical corrections. Shortly after its passage, the entire act was re- 
enacted a8 part of a recodification of Title 35 of the United States 
Code!' Through two reorganizations the functions of the Atomic En. 
ergy Commission have passed to the Secretary of Energy!8 Fmally, 
under the Federal Courts Improvement Act,BB the jurisdiction of the 
Court of C l a m s  was divided between the Claims Court, replacing the 
tnal  division, and the Court of Appeals for the Federal Circuit. 

F.  THE 1980 HEARINGS 
The 1980 hearingsgo before a subcommittee the House Government 

Operations Committee provided the mast comprehensive collection of 
materials regarding the Invention Secrecy Act. Dunng the hearings, 

iatratorpasringm t i e  Secretaly d h r w  DepartmkafEnerm Act, Pub L 95-91, 
6 301 91 Stat 565,577 (19771 (codified at 42 U S  C 9 715lla) 11982)). Executive Order 
No. 12.038, 8 CF.R 138 (1979) 

"Federsl Courts Improvement Act of 1982. Pub L No 97-164. 96 Stat 25 (codified 
in scattered aeetiona of 28 U S  C 1 

" P r ~ u a f e  I d e m  Hearmga, supra note 8 
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the committee heard from representatives of the government8' and 
the public.o2 

The committee focused on three primary aspects of government 
control-use of the Invention Secrecy Act to control release of cryp- 
tography technology, the "barn classified concepts5 of atomic energy 
restricted data, and first amendment considerations under both the 
Invention Secrecy Act and the "born classified concept 

With regard to the Invention Secrecy Act, the committee expressed 
concern that inventors were not receiving adequate compensation and 
that the compensation remedies were "more illusory than real 1'94 

During the hearings, one witness testfwd that the Act had not been 
challenged on constitutional grounds s5 Reasons given for the lack of 
challenges included the continued ability of the inventor to sell to 
the government, which 18 the only market for most inventions under 
secrecy moreover, the inventor increases the duration of his 
exclusive nght to the mventmn in that he is paid for the government's 
use dunng the period of secrecy and still receives the entire period 
of the patent after the order 1s lifted si 

After reciting examples of settled clams, the committee's report 
states: 

The Fifth Amendment question posed by the Invention Se- 
crecy Act is whether the Government wae granted eminent 

*141r Rem Tegtmeyer. Assistant Commissioner of Patenfr, presented testimony on 
behalf of the parent office Mr Richard Scmscia. who vas then in chsrge of the Armed 
Senrcei Patent Adwsary Board headed B delegsfmn reprerenlmg the Department of 
Defense Mr Duane Sewell represented the Department of Enern ,  and hlr Milei Fay 
represented rhe Department of Justice Primis Ideas Heaiinga supro note 8, passim 

PoThe memberrafthe public appearing before the committee wereDr George Dawda. 
4Ir Demd Kahn and 41r David Moore Dr Damda reatihed regarding his experience 
wlth B cryptographic device that he clarmed was improperly placed under secrec: order 
Pirrate Ideas Heuringi. supra note 8. a t  397 H R Rep No 1540 96th Cong . 2d Seis 
21-24 11980) Mr Kahn was an author r h o  had published an snide describing Dr 
Danda'a Bttempts to hare  the secrecy order rescinded P ~ i r u l r l d e n s  Hiorangs 8 u p m  
note 8 a t  406. ~ e s  0180 Kahn, Cuptalagy Doer Public, 68 Foreign MTam 141 11979 
Mr Moore had B lswsmf pending agamat the Unired States relating Lo a iecrec) order 
~n an invention He testified through hie attorney. Mr Mleikebohn Priiafe Ideas 
Hearings supm note 8 ,  at  188, H R Rep No 1540 96th Cong , 2d Sear 20-21 19808 

*'In essence, the "horn c l a s a d e d  cmcept is a product of the Atomic Enere. Cam- 
mismon's avfharify to  claaaify information relarmg t o  nuclear energy It  ase~mee  that 
there ismme information that. by itsvery nature, inclsisifiedalthe tlmeofcancepflon. 
without ever vndergoing formal classification review H R Rep No 1540. 96th Cong 
2d Sera 173.87 11980 

-'Id sf 6 ,  28 
g'Piioati Ideas Hearings suprn note 8, at 477 lteatlrnony of Lieutenant Colonel 

#Old 
" I d  at 477 Nitatement of blr Ingram Comm SraNDirectar8 

Hougen. lntellecfual Prapen: Dii Office of the Army Judge .Advocate General 
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domain or police powers over all the ideas within its juris- 
diction, and whether patent applicants truly receive j u t  eom. 
pensation for the taking. Thew mues are central to peace. 
time invention secrecy and must be resolved.@8 

The committee did not suggest how this issue should be resolved, 
nor has Congress enacted any further legidation to clarify the issue. 

111. OPERATION OF THE INVENTION 
SECRECY ACT 

The Invention Secrecy Act provides a comprehensive scheme for 
maintaining the secrecy of inventions in the interest of national de- 

The statute provides incentives encouraging inventors to con- 
tinue working in fields related to the national security and penalties 
to insure compliance with the secret order The incentive LS provided 
by the compensation provisions'00 and the retention af the seventeen- 
year exclusive right to  manufacture and use the invention after the 
secrecy order is The penalties include criminal penalties 
for and provision for abandonment of the application for 
unauthorized di~closure.'"~ 

The secrecy order may be applied to any patent application meeting 
the statutory but not all inventors are eliable for cam- 
pensation. The scope of the compensation provision 18 limited by the 
status of the inventor, the determination whether a patentable in- 
vention exists, and the statutory scheme for recovery.'Oj 

A. THE SECRECY ORDER 
The Invention Secrecy Act contemplates two separate procedures: 

one for patents in which a government agency has property interest, 
the other where no government agency has a property interest. 

Where a government agency haa a property interest,106 the head 

R Rep ha 1940. 96th Cong , 2d Seis 7.8 119801; Q I ~  d e 0  id a t  24-29 28-29 
mPabmmn Y. United State., 236 F.2d 24, 27 12d C n  1956) 
'O"39 U S  C I 183 119821 
IoL35 U S C  $ 181 (19821. 
30'39 U S  C ! 186 119821 
L-39 u s c. 5 182 (19821 
L''"U%enever publication or disclosure of an m\entmn by the mantmg of a patent 

Lo'M 
>-Id. The Committee remrt~  define ' ' ~ro~errv  intereat'' 86 follows 

might be detrimental to the nstmnsl s e e u t y .  " 36 U S  C S 181 (19821 
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of the agency may directlo' the Commissioner of Patents to keep the 
invention secret.'08 In case8 where no government agency has a prop- 
erty interest,'OS the Patent and Trademark Office will inspect the 
application. The application may then be made available'10 to the 
appropriate defense agencyl'l for examination 112 The defense agency 
can then direct that the application be placed under secrecy order 

Where the agency believes that even the examination of the ap- 
plication may 'beopardiee the national ~n te re s t . " "~  the Act provides 
that the application will be sealed and the applicant notified of the 

Government 1s entitled only to the interest af m e  or r n m e j ~ ~ n t  inventors 
and not to the interest of all j a n t  inventor% This group will eonsm ~n 
the main of inventians made by Garernment employees or Government 
eontractare 

. . .  
order the invention kept secret ' 35 L' S C 5 181 ,1982) The intent of Congress 
W B I  elear "If the Gmernmenr has a pmpeny Interest. msuance of the secrecy order 
requires only B recommendation t o  the Commissianer of Patents by the head of the 
department or agency involved " H R Rep So 1028. 62d Cong, 1st Sear 4 ' 19511, S 
Rep So 1001, 82d Cong . 1st Seas 2 r19511, repprmlad ~n 1952 U S  Code Cong & 
Admm News 1321. 1322 

1-35 c S c E 181 119821 
lOs"ThiagrovpcDnsistsforthemoatpartofinventionamade by personsnot m c ~ n t a c t  

wlfh the Government If 19 neces~ary far the Secretan afcammerrs foeall the attentmn 
af the defense agency t o  the particular appli 
no knowledge of such app1ication"H R Rep. 
S Rep No 1001 82d Cong, 1st Sesi 2 ,195 
Admm News 1321,1322 

lLYPunuant  t o  regulations pmmulgafed under the Secreta- of Commerce i auihoi- 
111. "iolnly applncafmna obwously nla tmg to national secuniy and applrratmnr rlthln 
fields mdlcafed t o  the Patent and Trademark Office by the defense egsniier a( 80 

related. are made available " 37 C F R 8 5 1 11966) 
"'Defense agencies include the Department af E n e r a .  as sucee3~0r to rho Atomic 

Energy Commmimn :See 42 U S  C 6314, 715lia1, 7293 1198211, the Departmsnr of 
Defense and its subordinate agencies and departmenri. The Satmnal Smur 
and the National Aeronautics and Space Adminisfmflnn 42 U S  C 8 21 
Addmanally. the Act sllows the President t o  designate any other agency a 
agency " 35 U S  C E 181 11982r Under this authority the Department of 
been designated Exec Ord. Sa 10.457. 3 C F R  945 11949-581 

"'The Invention Secrecy Act does not establish any interla for impaslng seirecr 
orders For invenlioni in which the government dora not have a property right, the 
Department of the Army generally mposes B beerecy order only If the ~nrenfmn falls 

fied ~ers lon  ofthe M l h t a n l i  Cntiral Teehnolomes Lmt, 
) Intsnww uith 417 John Raubmhek Patent Copy- 
on, Office of the Judge Advocate General. Department 

a i  the Army (Mar 16, 
I I 3 6  L S C L 181 '19821 
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sealing 'I4 Congress anticipated that this provision would apply to B 

limited number of cases, mostly involving highly.elassified govern. 
ment contracts.11i 

In all eases except where the application has been sealed, action 
an and prosecution of the application continues until a hearing or 
public disclosure would ordinarily be required."# If the application 
is then in condition far allowance, the applicant 18 notified and further 
action is suspended until the secrecy order is removed."' 
Interferences"$ are not declared while the application is under se- 
c r e ~ y , " ~  nor are appeals heard lf the application come8 to final re- 
jection.120 With either interference or appeal from rejection, prose- 
cution of the application may be suspended until the secrecy order is 
liAed, and then proceed in regular fashion to completion. Applications 
for international patent lights are processed, but no records are mailed 
to international agencies or the applicants.12' 

The applicant has the ngh t  to appeal the determination to impose 
a secrecy order to the Secretary of No other appeal 1s 

authorized. As a safeguard agamst unwarranted continuation of se- 

>''Id 
lLSThe cammltfee noted. 
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crecy orders, the order extends for a period of only one year, except 
during a war or national emergency.lzs If secrecy is desired for a 
longer period, the agency must review the application annually and 
affirmatively request that the secrecy order be extended 12" 

If the applicant fails to abide by the terms of the order, the appli- 
cation may be held a b a n d ~ n e d ' ~ ~  and, if the violation is willful, cnm- 
inal penalties may be imposed.1s6 Abandonment can also be ordered 
if a person other than the applicant violates the secrecy order.12' The 
statute specifies that "abandonment shall constitute forfeiture by the 
applicant , . or anyone m pnvay with him . . of all clams against 
the United States based upon such invention."126 

If the inventor obeys the secrecy order, and his invention 1s pat- 
entable, he may receive his patent upon termination of the order 
With the issuance of the patent he receive8 the exclu~ive nght to 
manufacture, use, and sell the invention that the patent provides 120 

Under the Invention Secrecy Act, he may also make B claim against 
the United States for damages caused by the order and for government 
use of the in~en t ion . '~"  

B. LICENSE FOR FOREIGN FILING 
If the inventor wishes to preserve foreign patent rights in the in- 

vention, he may seek a license from the Commissioner of Patents to 
file for a foreign patent 131 If the inventor fails to obtain the license 

. .. . . . .. . . 
1136 U S C B 182 119821 #only rhen the person violating the order 18 in p n b i t i  with 

Il'Id 
"936 U S C  S 6  154 113 119828 
" ' 3 5 U S C  $18311962 
lP'35 U S  C $ 184 '19821, see also Cage s v p m  note 13. at  49: 

the applicant 
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prior to filing in a foreign country, he may be barred from later 
receiving a patent on the invention 132 

Under rules promulgated by the Office of Patents and Trade- 
m a r k ~ , ' ~ ~  some secrecy orders issued at  the request of the Department 
of Defense include an automatic license to file in certain foreign corn- 
tries lS4 A separate license would still be required to file in countries 
other than those specifically listed. 

The relevance of the licensing scheme to the question of damages 
cannot be overlooked. Toprove damages throughlossofforeign patent 
rights, the inventor mu6t demonstrate that, if the secrecy order had 
not beenmposed, he would havesought andreceived'j&fore,gnpatent 
rights. By failing to avail himself of the opportunity to seek B license, 
the inventor has failed to protect his property. If, a t  some later time, 
he then lorn the foreign rights t o  his invention, the damage 18 not 
due to the imposition of the secrecy order but to his failure to act. 

The converse IS equally tme.  The inventor who requests foreign 
filing licenses, or use8 the automatic license of the proposed secrecy 
order, establishes his intention to protect the value of his invention. 
If he 18 granted the license, he is not damaged by the secrecy order. 
If the license is denied, and subsequently he 1s denied a patent due 
to the delay in foreign fiiing, he has established liability on the part 
of the government. He must then establish the value of his dam- 
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C. STATUS OF THE INVENTOR 
Inventors are divided into two categories for purposes of compen- 

sation: those who are in the full-time employment or service of the 
United States, and those who are not.13' Those inventors who are not 
in the full-time employment or service ofthe United States may elaim 
compensation for damage8 caused by the secrecy order and for use af 
the invention by the government. But those inventors who are full- 
time employees or in the sermce ofthe United States are not entitled 
to any recovery under the Act The basis far such a distinction i8 
one of practical differentiation rather than logical deduction. 

Using employment status as the determining factor provides B clear 
standard by which to judge whether an inventor is entitled to eom- 
pensation This standard avoids the necessity of looking back a t  the 
process that led to the invention to determine what part, If any, 
government resources, information, or assistance may have played 
in developing the invention 

Denying government employees the right to recover under the stat- 
ute theoretically protects the government from paying for the Same 
invention twice Assuming that an inventor could move quickly, a 
government employee could terminate his government employment 
and then claim that, since the time he q u t ,  he had developed a new 
idea 

The use of an  arbitrary standard may produce illogical results. 
Thus, a full-time government employee tmkenng with an idea un- 
related to his government employment may not recover, although a 
government contractor or "parhtime" employee could recover, even 
If the invention were based, in part, upan information or knowledge 
gained in government empl~ymen t . "~  

D. QUALIFYING IWENTION 
To recover under the Invention Secrecy Act, the invention must be 

patentable. If the invention cannot be patented upon the termination 
of the secrecy order, no compensation is due 141 To be patentable, the 

'"35 O S C  5 183 119821 
"'Id 
L'BSee Farrand Optical Ca Y Umted Stakos. 326 F 2d 328, 334 12d Clr 19631 
L*"Preaumably. the contract would define the nghta of the conlmimr LLB a /as those 

o f t h e  government See. e # ,  35 E S C $ 5  200-211 11982) Federal Acquisition Reg 
subpart27 4 [June 1. 19871 ~uostiansmayitillarireoveiornsrshlpnghteInmakrlal 
that defense cantractors produce See genemil) M a d  Tiode Secret8 and Technical 
Data Rights an Gouemmml Conimcfs. 114 MII L Rei 225 '19861 

-*>Pxef United Stales. 176 F Supp 676 ISD C a l  19598. affd. 283 F 2d 693 19th 
Cir 19601 
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invention must meet the 8tatutoTy requirement8 of utility,'42 nov- 
elty,143 and n~nobviousness . '~~ 

The act or process af invention is generally broken dawn into two 
factual components conception and reduction to pra~t iee ."~ Cancep- 
tion deals with the mental act of creating a complete and operative 
in~en t ion . "~  Reduction t o  practice is the application of the idea gen- 
erated in  ~onception.'~' During conception and reduction t o  practice 
all three statutory requirements muat be met. 

Reduction to practice may be either "actuai" or "constructive I' In 
actual reduction to practice, the inventor shows the usefulness of the 
invention by making it perform in a manner, and under the condi- 
tions, that  indicate the invention will actually perform its intended 
function. As the name implies, It is demonstration through a series 
of physical acts 

Constmctive reduction to practice does not require that the inven- 
tion ever be physically manufactured or made to operate. Instead, the 
reduction to practice is accomplished by filing a patent appl icat i~n."~ 
The patent may then issue without the invention ever physically 
existing 

Constructive reduction to practice results in what has come to be 
known as a "paper patent.""O Courts disfavor paper patents and con- 
strue them n a r r o ~ l y . " ~  To do otherwise would not further the public 
policy of encouraging invention and disclo~ure. '~' A patent received 

>-Id 
"'Courts have used the term "paper patent"ta define two f p ~ (  sf patents The term 

has been used to describe patents for inventions never physically constructed or man- 
ufactured. In  n Apphcatm of Holladay, 584 F Id 384, 386 1C.C P.A 19781, Bmstr  
v United Statee. 6 C I  Ct 631, 666 (1984) Alternat~vely, mum have used "paper 
patent" t o  mean B patent far an ~nvont~on  that has never been cornmicialiy produced 
or utilized TWM M a .  Co Y. Dura Carp, 722 F 2d 1261, 1266 (6th Clr 19631, affd 
aflm n n a n d .  789 F 2d 895 (Fed Cir ), cod dmird, 107 S Ct 183 (19361, Amenesn 
Cyanamid Co Y. Hercules, h e ,  260 F Svpp 368.374 1D Del 1966). UMC Electronics 
Co Y United States. 8 CI Ct 604, 623 (1985) For purposes of this article, "paper 
patent" w~11 be restricted t o  the first dehmfmn. 

"'Amencan Cyanamid Co Y Hercules Carp., 260 F. Supp 366, 377 (D Del. 1966) 
CTAln established line of parent easel holds that paper patents should not be 
permntted to blanket en Industry, forcing the manufacturer of B ~ommeremlly SYC. 

eessfd product to pay tribute "h 8 e  elgo In re Application of Holladay, 584 F Zd 384, 
386-87 IC C P A 19781 

L''Umveraal 011 Rodvets Ca v Globe 011 & Ref Co , 322 U S .  471. 484 119M) 
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after constructive reduction to practice, however, can be a8 effective 
as one accomplished by actual reduction to practice The palicy of 
narrow construction limits the scope of the invention, but does not 
deny that a patentable invention ensts.  

The Invention Secrecy Act does not diffirentiate between actual 
and constructive reduction to practice. At least in theory, a patent 
received by either method is equally capable of supporting an award 
of damages Because of its speculative nature, the paper patent pre- 
sents the outer limit to which the United States 1s obligated to pay 
damages for the effects of a secrecy order. Resolving the extent to 
which damages may be collected far such a patent, in easence, estab- 
lishes the limits of government liability under more concrete circum- 
StanCeS 

E .  RECOVERY PROCEDURE 
The Invention Secrecy Act provides two separate procedures for 

recovery: (1) the inventor may file an administrative claim with the 
agency requesting the secrecy order while the order is in effect, and 
resort to the Claims Court or a federal district court If the award iB 
not deemed adequate; or (2) he may Walt until the secrecy order 
terminates and sue in the Claims Court  without first filing an ad. 
mmstrative claim le2 

The two remedies are not mutually exclusive, but overlapping The 
inventor may seek relief in the Claims Court either after filing an 
administrative claim or by waiting until after the patent has issued 
He may only seek relief m district court If he has first submitted an 
administrative claim. But the administrative claim may be filed either 
before or after the patent has ~ s s u e d . ' ~ ~  

1 Admmstratme Claim 
The right to file an administrative claim arises a t  the time that 

the inventor LS notified that the claims in the patent application are 
"in condition for allowance "154Thm will not necessarily be the same 
a8 the date that the secrecy order IS Issued, nor will i t  coincide with 
the first use, if any, of the invention by the government Although 
the Statute provides that the right to compensation for use of the 
invention begins with the first u ~ e  ofthe invention by the government, 
the statute 1s silent BB to when the right to damages caused by the 
secrecy order ~ C C T U ~ S . ' ~ ~  

3 6 U S C  5183119821 
The inventor may fils B claim up t o  six yearc aher the patent l s~uei  Id 
Id 
See mfm text ~ecampanyinp n m e ~  278-82 
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Once the claim is filed, the head of the agency that requested the 
secrecy order may enter into a settlement agreement with the inven- 
tor to resolve all claims for damages and for government use of the 
mventian. A settlement agreement is "conclusive far all purpases."'Ja 
Ifthe parties cannot agree, the department or agency head may decide 
what constitutes 'Tust compensation" and award the inventor up to 
seventy-five per cent of that amount. The inventor may then ~ u e  in 
the district court or in the Claims Court for any additional eompen- 
sation he or she believes is due.'6' 

2 Adminrstratrve Finality. 

Once the inventor has made an admmmstrative claim, he must await 
the agency's award determination before seeking further relief in 
court This, however, does not give the government an absolute license 
to delay 

filed euit 
in  district court afler the parties had failed to agree on the compen- 
sation amount for over SLP years. The court determined, based upon 
comparison with other similar &atuteB,lEs that  the act did not require 
administrative exhaustion in the normal meaning of that  term. In- 
stead, the claimant was free to seek judicial relief If the government 
acted unreasonably in delaying the 

What may constitute an "unreasonable delay" will always be open 
to debate. Clearly, under circumstances similar to Farrand Optical, 
where the parties failed to reach a negotiate? settlement, the claimant 
will be free to file suit. Mast c a m  will depend upon the tna l  courtis 
view as to the reasonableness of the agency's actions. If the agency 
delay appears unreasonable, the claimant will be allowed to proceed. 
Conversely, where the claimant rushes to court, making the admin- 
istrative claim a mere formality, trial would be Inappropriate. 

The plaintiff in Farrand Optrcal Co. o. Umted 

l'aAA1thaugh the Act id silent. presumahl) the aettlement agreement could include 
future me, BS wel l  a% past w e  If the agreement could not compensate the inrentor 
far future "be, "full settlement' would seldom be accampliahed The language a i  the 
statute *odd  appear ta preclude future claims based upon additional uee 
"'35 U S  C 5 183 119821 
'"133F Supp 665 i S D N Y  19551,affdan~h~oiingsn barn byyaneguallydiuided 

muit,  317 F.2d 875 i2d Clr 1962) IO" appeal, B panel of the Second Circuit initially 
iound that the dratrict court had n a ~ u r i s d ~ e t m  an grounds that the lnventmn Secree) 
Act did not apply as the claim sought contractual rsllef and. therefore, wad eognmble 
only m the Covn of Clams) 

"'Id (refemng to  the Merchant Marine Act 48 U S C  9 1242 119621 and Lalvlan 
State Cargo and Passenger St Line Y United States, 88 F Svpp 290 ICt C1 39101) 

""Farnand Optleal Ca v Unrted SteUs, 133 F Supp at 559 But see American?lel 
and Tel Co v United States, 685 F 2d 1361 1365 n 8 !Ct CI 1982) ~ I W I P  do not 
think that Conmess intended that the administrative route be treated 8s B mere 
formallly ") 
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3 C l a m s  Court Suit after Termination of the Order 

As a separate remedy from the administrative c l a m  dunng the 
pendency of the secrecy order, Congress p e n t a  the inventor to wait 
until the government terminates the secrecy order and then seek 
damages in the Claims Since Farrond Optml,1e2 i t  1s clear 
that an  inventor need not exhaust the admmstratire remedy prior 
to seeking relief before the Claims Court.lis 

This principle was reinforcedm American Telephoneand Telegraph 
C o  u .  Cnited States [AT&? 0 The court was presented with a 
patent application that had been under secrecy for over twenty-six 
year8 Twenty-two years had elapsed since the patent office had found 
the c l ams  to be in condition for allowance The company filed 
directly in the Court of Claims; a t  no time did the company file an  
admmistrative 

The government argued that the six-year statute of limitations. 
which LS stated in terms of when an administrative c l am may be 
filed,1e7 was meant to limit stale claims and that the company should 
only be allowed to collect damages far the SIX years preceding the 
filing of suit In rebuffing thls argument, the court noted that such a 
reading of the statute would imply that the administrative c l a m  was 

"Suit in the Court a f c l s i m ~  after Termination af the order %as the mplnal remedy 
m the Volvnrary Tender Act See s u r a  text  accom~anvma noter 26-33 The i k h t  
dircrapsncies m language between the admimafiatire remedy and dmcf sulf pmv& 
' 8 8 ,  use af the term ''compeniatm" ~n the farmer pmvman uhereas the latter refers 
t o  ''luat compenBation". administrative remedies mqum that ''patent be s~fhheld."  
KhileJudicial remed, has no such limitatmnl are more hkelythe resulraf~hepiecemeal 
c m ~ t m m n  offhe statute oreraeveralyesrs rather than anmfentianal act by Canmesa 
t o  create a ieoarafe standard of oroaf Buf if Conbtanf Y United Statel. 617 F 2d 239 

"dThs Clsl& Court has assumed the junadimon of the trial divirion of the former 
Court of Claims Federal Coulfi  Improvement Act of 1982. Pub L No 97.164, $ 9  105 
139, 167 96 Stat 25, 26, 42 50 (codified at 26 U S  C B 14911 
'-685 E 2d 1361 ICf CI 19821 Ihereinafler AT&T I1 
" T h e  parent ~ p p l i e ~ t i ~ n  l a &  filed on December 24, 1948 The n o t m  of the sacrcc) 

orderranmailedanMay 16. 1949 Thenotireafalloraneeofelaimawashledon April 
28, 1954 From that time on the company had the right to  mbmit an admmmstrratwe 
claim but chose not to  do i o  On June 13. 1976. the seeireey order terminated, and B 
patent issued on Sovember 9. 1976 Id a t  1362 

>"Id at  1363 
'""An applicant whose patent has been withheld rhall h a w  the nghr ,  be- 

his a p p l ~ c a t m  LI athemme ~n ' ginning at the date the applicant 1s notified that 
condition far d l o w ~ n c e  
35 u s  c t 183 81982, 

and ending SIX year8 aRer B patent 1s iisued thereon 
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the preferred remedy and the only method to guarantee that the 
claimant received full compensation. Based upan the legislative his- 
tory and the clear reading of the statute the court concluded that  
neither remedy was to be preferred over the other.'" It held that  
Congress intended to preclude claims that became stale after the 
patent issues, but claims that were unresolved due to the pendency 
of the secrecy order cannot become stale until six years after the 
patent issues.'6e 

4 Choree of Forum. 

The route to recovery the inventor chooses may play a role in de- 
termining the amount of damages he will receive The decision as to 
forum is difficult to amem in the abstract and there are msufficient 
cases applying the Invention Secrecy Act to clearly establish any 
trends. 
One factor that must be considered is the financial standing of the 

inventor. AT&T can easily hold out for 26 years; ~n individual in- 
ventor is less likely to be able to sustain such a burden. AT&T has 
the economic resources to find any government use of its mventions. 
It also has the capability to meet the government's requirements far 
the invention. As a reault, it can profit by contracting to provide the 
government's needs rather than strictly relying an the remedies under 
the Act. 

A second factor may be the location of the Inventor. If the inventor 
is iocated at  Some distance from the District of Columbia, it  may be 
less costly, in  terms oftime, effort, and money to seek administrative 
settlement and, if that fails, to file suit in the local district court. This 
ability to file in  the district court would be particularly important 
dunng time of 

Third, the inventor may wish to consider filing the administrative 
claim because it offers more procedural options. The claim may be 
settled in a timely manner, a t  little expense to the claimant. If not 
he has a choice of forums-Claims Court or district court-and may 
file the lawsuit either before or after issuance of the patent If he files 
directly in the Claims Court, he forgoes the administrative claim and 

lSLAT&T I ,  686 F 2d st 1363-66 
"*Id at  1367 
""See Robinson Y United States, 236 F 2d 24, 28 12d Cir 19561 lciting Senator 

YcCarren. 97 Cong Ree 13,670 (195111 Congresb wrote the pr0wnon m light of the 
candmons experienced durmg R'orld War I1 The mtmnmg of erif~csl  m ~ p l ~ e s ,  such 
a i  fuel, would leave the mdividual inventor and his attames at a ~ e v e i e  disadvantage 
d they were required to present a ease before the C o v r t  of Clauni  
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must s a t  until after the patent ~saues The Statute provides the same 
SIX years following msuance of the patent to commence hi8 action.':' 

Finally. the inventor may wish to consider possible developments 
after the secrecy is lifted. Ifthe only use ofthe invention IS for military 
or national defense purposes, little 18 served by waiting until a future 
date But, where the invention has potentially successful commercial 
application. waiting until after the termination of the secrecy order 
may allow the claimant to solidify facts and limit the speculative 
nature of the damages caused by the order.172 Conversely, If the m. 
ventor senses that the invention will be a commercial disaster. he 
may have a tactical advantage, at least during the administrative 
c l am,  in seeking greater compensation because the agency faces po- 
tentially greater claims if the invention proves commercially SUE- 
cessful 
6 Limitations on Discowry and Tnal.  

The right to file suit prior to termination of the secrecy order does 
not guarantee that the inventor will receive a speedy trial. Resort to 
district court or the C lams  Court during the pendency of the secrecy 
order, or even the after the order IS terminated, carries an inherent 
danger of disclosing the very secreta that the secrecy order 18 designed 
to protect 

In Haipern L.. United  state^,"^ the government successfully argued 
to the district court that the case should be stayed until the secrecy 
order wa8 lifted because disclosure of the details necessary to conduct 
the trial would be detrimental to national security On appeal, hon- 
ever, the Second Circuit held that the statute was clearly intended 
to allow for t na l  during the pendency of the secrecy order. The ap- 
pellate court further held that t na l  in camera was implicitly au- 
thorized. if necessary, to protect the government's interest in secrecy 
of the m ~ e n t m n . " ~  The use of in camera proceedings, however, 18 
only appropriate where the tna l  court has determined that the in 
camera trial would not present a S ~ I ~ O U B  risk of divulging military 

'.xlsread Ihterally, the Act aetuall) s l l o u ~  greater time ta the claimant r h o  filec 
uith the agency than m e  who directly files ruit ID the Claim8 Cavm The statute o d ?  
requires that B claimant file hu administrative claim within P I X  years and does not 
lmlt when the claimant mmf seek redress ~n the COYRI BUY see H R Rep No 1028. 
82d Cong , 1 s t  Sei8 6 (1961) S Rep S o  1001.82d Cong , 1st Seas 3 11961'. reprinted 
zn 1952 U S  Code Cong & Admin News 1321, 1323 ("The B-year S ~ B ~ Y ~ O  oSlimifatlons 
IP incorporated t o  preclude the c d l e e r m  of old clams Srom rho Gaiernment and 
canfarms with the statute a i  limirafione on rulli in the Court af  Claim8 ' , Sei d s D  
Patent D~acfosurr  Hroiings, gupm note 35, at 18 ITsstmanu of Mr Rose) 

'.'See supra notes 73-86 and accampanying text 
x.'151 F Supp 183 ,S D N Y 19571 wb'd,  258 F 2d 36 r2d Clr 19568 
L"Halpern r United States, 258 F 2d 36, 43 t2d Clr  1958 
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~ec re t s . "~  The court did not elaborate as to what circumstances would 
constitute a serious risk, precluding both a public trial and in camera 
proceedings 
One case where in camera proceedings would appear to be ,nap. 

propnate was American Telephone & Telegraph Co. L.. United States 
[AT&T Ir]."'In 1948, Bell Telephone Laboratories applied for a pat. 
ent for a "pulse code modulation communication system" that  would 
allow encryption of the information transmitted The Commissioner 
of Patents issued a secrecy order, which remained in effect until 1915. 
The patent issued m 1916, and plaintiff filed an action for compen- 
sation in the Court of Claims in 1981. To fix damages, AT&T re- 
quested discovery of information about government use of the inven- 
tion. The government refused to permit discovery, and claimed that 
the existence, number, and type8 of cryptographic devices it used were 
''state ~ecrets."~' '  At the time, AT&T was a party to several classified 
contracts, it had approved facilities capable of staring the requested 
documents, and it had employees with the security clearances nec- 
essary to examine the documents Nevertheless, the court granted 
a government motion to bar discovery. This left AT%T unable to fix 
the extent of damages for government me, because all procurements 
involving the patented invention were kept secret '" 

In AT&T II, the Court of Claims determined that the appropriate 
remedy far the lack of discovery was dismissal of the ease without 
prejudice. The court did not venture to no guess what result this would 
have on the plaintiff as the sia-year statute of limitations expired.'80 
Because the period in which the requested documents may remain a 
state secret is indefinite, the stay in proeeedings suggested m Halpern"' 
may be a more appropriate remedy. Othenvise, the state-secret pnv- 
ilege could prevent a trial well beyond the sixth year after the patent 
has issued. 

' I l d  at44 SeeolsoCllftv UmtedStatea,697F 2d826,829(2dCn 1 9 W  American 
Tel and Tel Co Y United States [hereinafterAT&T I n ,  4 C I  Ct I57 r1983i 

"'4 Cl Cr 157 11983r (order granting request far proteefive order1 
'-See United States Y Reynolds. 345 U.S 1 11953) The state-secret pnwlege sII0ws 

the government t o  m ~ s t  diaeovery rhen disclosure of information wovld be B threat 
Lo the nation's military or diplomatic interests AT&TII, 4 C1 Ct at 15940 Only the 
head of the government department hsving cnntrol over the matter may claim the 
pmdage and then onl) after personal consideration of the claim Rqnoids  345 U S  
at 7.8 The department h e d a  decmon 18 subject topdicial review, although under a 
deferential standard Id at  9-10, ATBIT II ,  4 C1 Ct at  160.61 

'-eAT&TII, 4 C I  Ct at 169 
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If the government may claim that discovery should he barred under 
the Btate-secret privilege, then in camera trial would seem mappro- 
priate as well. Information that iB 30 sensitive that I t  cannot be re- 
leased to the plaintiff in  preparation for trial, would be no less sen- 
sitive dunng the trial. Thus, where the application has been sealed 
because examination of the application would pose a threat to national 
security, trial of any kind would be inappropriate until after the 
secrecy order has been rescinded or the seal has been removed. 

The government may also claim the state-secret privilege where a 
plamtiff IS incapabie of obtaining a security clearance because he 
poses a security nsk. In United States o. C l ~ f t . ' ~ ~  the COUIT, in dicta. 
took note of plaintiffs lack of a security clearance in determining 
that in camera discovery would be futile because the plaintiff did not 
have the necessary security clearance t o  obtain the results 

IV. APPLICABILITY OF THE FIFTH 
AMENDMENT 

To discuss the nature and amount of compensation due under the 
statute, It is first necessary to determine whether a fifth amendment 
"takmg"'e' 1s involved. If the government action 1s deemed to be a 
taking of property, then it must pay 'Tust compensation T h x  
includes "delay compensation," usually in the form of prejudgment 

"'597 F 2d 826 82d Cir 1979' In C l d .  the plaintifi appeared pro se While the 

nn obsdienie t o  the desirea of Congress &ould be as forthcammg as ~t c& be rlfhauf 
risk t o  the natianal intereat " I d  at 830 

lWCliff m e e n f a  a clwe case The o~inmn m d m l e i  thsr hlr Chit had a iecurlti 
clearance st one time Id at  829 The ;dormation he sought t o  dueover, pmernmeni 
contra& ior produetian oferyptographie eqmpment. had been the subject oineuspaper 
andmagame srt~cles.  ~ r l e s s f t o  theextentofexpoainggeniraliniarmation Aclearer 
C B S ~  for allowing the g~vernmeni t o  mantam secrecy would be present if the inventor 
were unaware a i  the military significance af his inremion or the g~vernment could 
clearly artieviale that the inventor was a security nrk hecauie a i  a criminal record 
or similar disqualification 

L"U S Conif amend Y "No peraon ahall he deprived of property wlhoui 
due o m c e m  of law no1 shsll D T I V B L ~  property be taken for ~lublic use aithout just 
Eompensatlan " 

This article does not discuss the due pmceai c l a u s  For B discussion a i  due proeesl 
under the Invention Secrecy Act, m e  Gilbert, gupm note 13. at 353 

>',The c~mpenaation pmvision. 35 U S C  P 163 119821. requires p ~ y m e n f  oi ' just  
compeniatian' *here the inventor files directly m the Claim% Court Thia 0 not de- 
terminafire BJ t o  whether a ' taking"w~fhm the fifth amendment has occurred Umred 
States %, Thayer-Weat Paint Hate1 Ca , 329 U S  565.  589-90 (19478 
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interest, to compensate the property owner for the delay between the 
taking and the judgment.lS6 

The right to delay compensation is not merely an issue of money, 
but also of concept. Delay compensation 18 a judicial exception to the 
general rule that interest LS not paid by the United States absent a 
Statute or contract authorizing payment.'8r It is based upon an intent 
to make the owner whale for the lass incurred by governmental action. 
As such, the courts are not bound by the limitations of statutory 
construction in  determmng what constitutes 'gmt compensation 'ma 
The object is M compensate the individual for his IOSH based upon 
principles of fairness and equity, rather than statutory interprets. 
tion.laa 

A. EMINENT DOMAIN WITHIN THE FIFTH 
AMENDMENT 

Not every taking of property for public use invokes the fifth amend- 
ment right to payment. The taking clause has been defined as a 
limitation on the government's inherent power of eminent 
Thus, other forms of taking for public use, such 8 6  fines and tares, 
are not To constitute a compensable taking, (1) "property" 
must be taken, (2) far a public use, and (3) the taking must be ae- 
complished by government action lgZ 

I Patents os Property 
The Constitution grants Congress the power "to promote the Prop 

res8 of Science and Useful Arta, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writ- 
ings and Discoveries ''103 To implement this constitutional provision 
the patent laws grant inventors the exclusive right to manufacture 
and use the invention for a limited time194 m return for making their 

"'Seaboard Air Line Ry v United States. 251 U S  299. 304 (19231. Pitcairn Y 

"'Seaboard. 261 U S .  at 304. 
United States. 547 F.2d 1106 ICt. CI 19771 

"#Id 
L'eAlmota Farmers Elevator and Warehouse Ca. v United States, 409 U S  470. 

473-74 (1973) 
"'United States Y Jones. 109 US. 513. 518 118631 
'szFraneo.Itahan Packing Co Y United States 128 F Svpp 408 414 (Ct CI 1955) 
'"Sio Ruckelshaw Y Monsanfa C o ,  457 U S'986 (19541. J Ss;kmsn 1A Nichols 

on Eminent Domain 5 3 4 (Re. 3d ed 19851 

years far design patents 35 U S C 5 173 (1982) 

x*aL'S Const art I 5  8, cl  8.  
'**The period i s  limited ra 17 years for mast patents, 35 I2 S C 5 151 11982). and 14 
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inventions There 1s no per se right to a patent Denial of a 
patent does not constitute a taking of property of the inventor.186 
Additionally. Congress may determine, as it  has in the area of atomic 
weapons technology, that no patents will be granted 

An Inventor's property rights prior to the granting of a patent are 
Inchoate. and only mature after the patent i ~ 8 u e s . ' ~ ~  After issuance, 
the property right continues only as long as the patent is enforcea. 
ble It 18 the exclus~ve nature ofthe patent that creates the property 
right in a patent. 

In the 1800's. courts viewed government infringement of a patent 
as a tort.20o The patent owner generally received no compensation 
because the Federal Government had not waived sovereign Immunity 
with respect to the torts of its employee~.201 To avoid the harsh effect 
ofthis rule, courts would findanimplied contract wherever the United 
States used a patent "with the consent and expresa permission of the 
owner and it did not 

The policy changed in 1910 with passage of a a t a t ~ t e ~ " ~  allowing 
suit m the Court of Claims far government infringement. In Crozier 
c. Fned Krupp Aktiengesellschaff.20' the Supreme Court d e t e n n e d  
that, under the 1910 statute, government use of B patented invention 
amounted to the appropriation of a license to use the patent, for which 
the government was obligated to compensate the owner.2oe The "rea- 
sonable and entire compensation" granted by the statute was held to 
include the award of interest an the damages.2o6 

repudiate the title of the owner."zoz 

l"36 LT S C 4, 261 271, 281 119821 
'BBPiioafa ldeai Hranngs, ~ u p r o  note 6. st 258 lstsrement ai !dr Miles Foy. Dep't 

of Justice) 
lS-42 U S  C b 2181 11962 For ~pplicanon of the compensation p m v ~ s l m b  of this 

etatute see smwe!1i Fletcher Y United States Atomic Energ) Camm 192 F 2d 29 
Ct CI 1951,  err* denied, 342 U S  914 11962>. Conaalidared Eng Carp Y United 

States. 127 F Supp 558 [Cr C l  ,, c e l l  d m w d  849 U S  939 ,1955, 

Sfatea 83 F Supp 137, 149-60 (S D Ala 19491 
IgS36 U S  C 4 261 $1982, ipafents have the attributes of peraonal propenyl, N \- 

Phillips' Cloelampenfsbneken v Atomic Energv Comm'n, 316 F 2d 401,410 1D C Cir 
1963jlrightI ~n patent f e n n a t e d  r h e n  Congress abolished patenti regarding nuclear 
weapons technology 

2"oL'mted State8 1 Berdan Fire-Arms Co.. 156 U S 552. 596 118961 See abo Student 
Papera Emmint Domain A s p ~ c l s  of28 U S  C 1498, 4 Par Trademsrk, Copyright J 
d R e s  & Educ 257.  260 119608 (authored by James Denny1 

"OIUnlted S f e m  I Berdan Fire-Arms Co 156 U S  st 566 
so2United Stater , Societe Anonyme dea Anciens Establiasementa Call. 224 L S 

309 321(19121,ra~v!saUmtedStarebr BsfhlehemSteelCo , 3 1 4 U S  321 327r19128 

xo'Yullm brig Co , Boorh. 125 FZd 660, 864 16th Clr 19421. Fulmer L Umred 

Act ofJune 26,  1910 eh 423, 36 Slat 861 119101 
2 2 4 U S  29011911 
I d  at 306 
\\"Bite v United Sfate., 262 U S  506 19311 
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Thecurrentversionofthe 1910statutecaversnotonlyinfnngement 
by the government, but by government contractors as well.'o' Section 
1498, the ~uecessor to the 1910 statute, has been held to be an eminent 
domain power "taking," which requires compensation under the fifth 
amendment.208Caurts have advanced two theories for supporting the 
conelusmn that  B taking occurs. First, the government use, absent 
the statutory compensation, diminishes the value of the patent in 
that the use precludes the owner from collecting normal royalties 
from the government or its c o n t ~ a c t 0 r 8 . ~ ~ ~  Second, the Statute destroys 
the right of the patent owner to sue government contractors for in. 
fringement of the In effect, the statute takes part of the 
patent owner's exclusive right by denying the owner the right to m e  
the contractor for infringement?" 
2 Trade Secrets as Property. 

Until publicly disclosed, either by publication or issuance of a pat- 
ent, a patentable invention falls within the more general category of 
a trade Trade Secrets are generally defined as "[Alny for- 
mula, pattern, device or compilation of information which is used in  
one's business, and which gives him an advantage over competitors 
who do not know or use it."218 

The traditional protection granted trade secrets extends only to 
protection of the secret against disclosure by improper means or in 
violation of a contract or other agreement.214 Improper means include 
theft, industrial espionage, and similar disreputable Can. 
versely, f a r  means, such as accidental disclosure and reverse engi. 
neenng, are not 

Trade secrets are protected by state law, either common law or 
statute. In Kewanee Oil Co. u. Bicron Corp.,"' the Supreme Court 
concluded that  "traditional" trade secret law did not violate the su- 

'"28 U S  C 5 1498 119821 
l'*Piteam v United States. 547 F 2d 1106. 1114 ICr. C1 19771 
10sCslhoun Y. United Stales. 463 F 2d 1385, 1391 (Ct CI 19721 
izoRichmond Screw Anchor Co Y Umted States. 275 U.S 331. 348 119281 Imter- 

p m m g  the Act o f J u l y  1. 1918. ch. 114, 40 Stat 704 (19181, an earher vermn ofths 

2'-416 U S  470 (19741 
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premacy clause of the Con8titutmn,21B thereby a l lw ing  states to con- 
tinue trade secret protection. 

Until recently, this limited right t o  protect the trade secret from 
unfair discovery did not create a property right in the trade secret 219 
In Rodioptics, Z n c  L.. Unrted far example the plamtiff claimed 
that Its proprietary data and trade secrets, which had been submitted 
to the Atomic Energy Commission in confidence, were taken by the 
agency's use and release of the data. As one basis for denying relief 
the Court of Claims concluded that the trade secrets did not constitute 

A recent Supreme Court caw rejects this contention, however. 
Ruckelshous I, Monsanto C O . ~ ~ ~  presented a situation similar to that 
posed under the Invention Secrecy Act. The campany sought approval 
from the Environmental Protection Agency to market a new pesticide. 
Applicable law required the company to furnish data regarding the 
product's safety. as well as its effect on health and the environment 
Under some circumstances, the statute authorized the Environmental 
Protection Agency to use portion8 of the data to evaluate other pro- 
duets from competing manufacturers. In addition, the agency could 
publicly disclose some health and safety data The company claimed 
that the disclosure and the use of the data by the Environmental 
Protection Agency constituted a taking of the company's trade secrets 
in test and analytical data 

The Court concluded that the company did have a property right, 
based on state law, in the trade secret data, which was protected 
against seizure by the fifth amendment.223 This ruling. I f  applied to 
inventions as well as test data, would u n d e n n e  the traditional dis. 
tinction between patents and trade secrets. 

"property ,'221 

9 1 T S  Const an  VI cI 2 
*"R 4111pm. dvpm note 212, 9 8 03 'citing Belt Y Hamilran Bank 108 F Supp 

689 1D D C 19528, affd 210 F Id 706 rD C Clr 19531 and Dawney Y General F'oodr 
Inc , 31 S Y 2d 56. 334 S i  S 2d 874 ,1972). as the on]) caaeb finding a propert) right 
~n made secrets) as/ also Lhbof,  Round ChsPrickh Pear Thalde-Expression FdImc> 
/n a l a s s  Communications World 1 4  C C L A L Rev 735. 758 11967' 1Bdl 13 not 
followed, c n u r t ~  haw consistently refused to reeognne B pmpen? right m mncopy- 
-,nhfable subject matter, 

OS21 F 2d 1113 IC[ C I  19801 
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The court limited Its holding, though, by narrowly construing when 
a "taking" would occur. The Court concluded that an  eminent domain 
taking would occur only if the federal law created an expectation that 
the agency would keep the data confidential.z24 

The Court went on to find that, as a general rule, submissions to 
a government regulatory agency do not constitute a taking within 
the fifth amendment. The Court stated 

[ A b  long as [the applicant1 1s aware of the conditions under 
which the data are submitted, and the conditions are ratian- 
ally related to a legitimate government Interest, a voluntary 
submission of data by an applicant in exchange for the eco- 
nomic advantages of a registration can hardly be called a 
taking.2zs 

The result would be more consistent with the existing patent-trade 
secret dichotomy had the Court concluded that federal statute granted 
a limited property right in the data by creating an  expectation of 
secrecy in the reports submitted to the agency In thm manner, the 
property right is limited to submissions required by the statute. In- 
stead, the Court found a more extensive property ngh t  in trade 61- 
crets, based upon the state law. 

3. The Taking Requrrement and the Invention Secrecy Act 

What constitute8 a "taking" within the terms of the fifth amend- 
ment is problematic. Whether a taking of property has occurred de- 
pends upon the circumstances af each case z25 As a result, courts 
refuse toestabli~hrigidrules fordetermimngwhen a t a k i n g o c ~ u r s . ~ ~ ~  

***Manemdo. 467 U S  at  1013 Dvring the penod from October 2 2 ,  1972. through 
September 30, 1978. the law provided a specific method whereby the submitter could 
require the agency to maintain confidentiality m e r  the submitted data Both p r m  t o  
and a h r  that date no such guarantee erieted Id. a t  1008 

lPbld at 1007-08 
"'United States Y Central Eureka Mining C a ,  367 U S  166, 166 (19581 (World 

War I lorder that  hadtheenact  ofelosingsomegoldmineswhereclosingwasincrdental 
t o  governmental PYrpoae O f  maxlm*nng learee manpower m wartime economy1 See 
&D Annotation, Supreme Court's Vzew a8 0 W h d  Conslduhs "Taking," Wdhm Mean- 
ingoiFiith A m n d m n t ' s  Command I h a l P n u . n P i o p ~ ~ ~ L y . ~  be TokenfaiPublir &e 
Wtthout JusI Campensahon, 57 L Ed 2d 1264 119781 (analyzmg representative Su. 
preme Court esses by the subject matter of the "takmg"! 

"*Tlmted States Y Caltex (Phdippmes), Ino , 344 U S  149. 166 (19621 lbeiiure and 
destruction of Manila ail refinery by U.S A m y  just p m r  io Japanese occupation of 
the city in 1941 did not enrifle owner fa campnsatm under the fdth amendment] 
T w o  general eonrderatmns have developed ta determine when government ectiin 

IS a ''takmg" economic impact and physical pmsesaan Pen" Central Rani  Co v 
New York, 438 U S  104, 123.31 11978). 801 aleo Annotanon. supra note 226 Economic 
impact view8 the difference in values before and sRerthe government actmn Goldblatt 
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When a government regulatory scheme is involved, a taking may 
be found where the regulation diminishes or destroys the value of 
property, but not every regulation that limits the use of property 
constitutes a taking.2z8 As noted in Monsanto,22s however, the mere 
submission of trade Secrets for the purpose of gaining the benefits of 
a government license is not sufficient to create a taking 

The patent process poses a similar situation. Ifthe inventor desires 
to do so, he may keep the invention secret and never request B pat. 
ent.230 In doing so he would forgo the greater protection the patent 
Statutes provide, but the limited protection he does enjoy lasts until 
the secrecy 1s destroydzg1 Only when the inventor wishee to seek 
the economic advantage that accampames the granting of a patent 
does the invention become subject to government regulation 

4 .  Government ActLon 

In regulatory schemes, the government action IS apparent. The 
Statute or regulation establishes some form of government involve. 
ment But the actions taken by the government official must be based, 
either expressly or by implication, upon a valid enactment of Con- 
gress The nature and scope of the action 1s equally as important 
Only injury directly attributable to the taking LS compensable: mci- 
dental effects of lawful government activity are not 

to d ic ro)  the v&e a i  farm land! u f h  t n i t e d  Sfstes Y Chicago. M&wukee S t  Paul 
& Pacific R R .  312 U S  692 $19411 lartifirially raamg nver for benefit ofnavigation 
dld not reavlt ~n a takmz of m o p e m  between the hmh and IOU uatermarksi 

*l'Umted States v Dubilier Condenser C O T ,  289 U S  176 :I9331 
l'LKeuanee 011 Co s Bieron C o p ,  416 L! S 470, 490 r1974, 
%'*Sun 011 Co I, United State., 572 F 2d 786 (Ct  CI , mrt drnred 396 U S 950 

, 1 0 7 C I  , j " , y  
l'PBaam, Inc , Federal Energ) Admm , 552 F 2d 931 #Temp €mer C t  App 1977 

ipetroleum industryregvlafian Pnatprohibiredeampanyfram making a profit m resale& 
af domesin petroleum was mcldenfsll 
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B. "POLICE POWER" IN THE NATIONAL 
SECURITY ARENA. 

The term "police power" in a narrow, traditional sense is used to 
describe the power of the state to act far the public benefit where 
"essential to the public safety, health, and morals, and to justify the 
destruction or abatement . . of whatever may be regarded as a public 
nuisance."2s4 This power is reserved to the states by the Constitu- 
t ~ o n . ~ ~ '  

The Federal Government exercises a second, limited, form of police 
power based an the "necessary and proper" clause.zs6 This limited 
power IS the basis for c a v i n g  aut virtually all duties of the Federal 
Government. One of its primary duties is to provide for the common 
defense 231 The duty to provide for national security applies bath in 
time of war and p e a ~ e . 2 ~ ~  

The dividing line between eminent domain and application of police 
power is subtle: 

The distinguishing characteristic between eminent domain 
and the police power is that the former involves the tokmg 
of property because of its need for the public good while the 
latter involves the regulatm of such property to prevent the 
use thereof in  B manner that 1s detrimental to the public 

Unlike the power of eminent domain, the exercise of police power 
daes not require compensation for impairment of the property.240 While 
the value of the property may be diminished, no "taking" has oc- 
c u r r d 2 "  In eases involving federal regulation, the regulation must 

""Laufan Y Steele. 152 U S .  133. 136 (18941 
*""u S Const amend X. m e  &D Hamilton I Kentucky Distilleries & Warehouse 

Co.. 251 U S  146 !19191 
l"Kenfueky Datll lenes & Warehouse Co ,251 U S  146. 156 11919). see U S Const 

art I. 9 8. CI lS Kangress shall have Power To make all Laws which ihsll be 
nece88ary and proper for carrying into Exeeutian the foregoing Powers, and d l  other 
Powers mated by this Constitution m the Government ofthe United States, or ~n any 

"#'US Const preamble. and ut 1 5 8, el. 1. Pnuah Idem Hearings, ~ u p m  note 8, 
at 242 !testimony of Mr Milea Fay, Dep't of Justice) 

'"Kentucky Diati l leru~, 251 U.S. at 153.59. 
"'J Saekman. 1 Nichols on Emlnent Domal" L 142 (Rev 3d ed. 19851 
""Penn Central Tramp Ca Y. Xew York City, 348 U S  104 (19761, Condor Oper. 

mng Ca. v Sswhill. 514 F 2d 361 [Temp. Emer Ct App 1, eei t  denied. 421 U S  976 
(19781 

~ ~ ~ ~ f i ~ ~ ~ ~  omcer thereof") 

*"Kentucky Diatillerier & Warehouse Ca , 261 U S  at 155 
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be a rational exercise of the power granted by The law 
is presumed to be c~nsti tutional? '~ 

Where regulation of activity under the police power unreasonably 
or arbitrarily restricts the use of the property, a taking occurs 144 The 
regulation must result in a substantial interference with the use of 
the prape1ty.2~~ A substantial interference has been compared to the 
creation of a servitude between private landowners 

C. FARRAND OPTICAL AND EMINENT 
DOMAIN 

Shortly after passage of the Invention Secrecy Act, litigation began 
in Farrand Optical Co L. United  state^.^" At imue wa8 the devel- 
opment of a bombsight dunng World War 11. 

Development of the sight was initiated after a Army Air Corps 
employee explained the problem to an employee of Farrand Optical, 
bv the name of T ~ D D .  in 1949.2'' Subseauentlv. Tripe develoeed a . . .. . 

*'lCondor Operating Co \ Sawhill. 514 F Zd 351 ('Temp Emer Cf App I ,  c m  
d e n a d .  421 U 9 976 (19761 

Z'PGoldblatt v Town of Hempsred. 369 U S  690. 694 11962) iilstute 88 presumed 
valid and reasanahlel. United States v Caralene Pmductr C a ,  304 U S 144 11938) 
(statute wII be upheld iffacre known 07 reasonably assumed support It1 

"'dLr Sollan Y Cal Coastal Comm'n. 107 S Ct 3141 119871 'eondrfmnmg buldmg 
peml t  upon owner's ~ccepfance ofpuhlie easement aver heachfronf property amounted 
to  a "tskmg'l First Engliah Evangelical Lutherm Church of Glendale v County af 
La8 .4ngeles lo7 S Ct  2378 11987). Gddblatt s T a m  of Hempsted 369 U S  590, 
594-95 11962) Sun 011 Ca v United States. 572 F 2d 786. E18 ICt CI ) e m  &mid 
396 U S  950 11978) The elsislc statement of the rule 18 found ~n Lawfon Y Steele, 
162 U S  133. 137 11894) 

*.bPmm Canbal T ~ a n m  Co Y New Yark Ci f r  348 U S  104. 130.31 119181 ihistarie 

fareign service officer's car La prevent ~llegal hlackmarketlng of car >n Brslll was not 
a takm. where pilvernmenl aereed to dispose af car ~n an) lawful manner requested 
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crude mock-up, which was contained in a wooden box. After pre- 
senting the mock-up to various Air Corps officials during 1943, Far- 
rand Optical received a contract to develop the sight. 

In part, the contract provided that the government was to have a 
royalty-free license to make and use the invention for the ''duration 
of hostilities. . . plus six months thereafter."24Q Dunng 1946, Farrand 
Optical participated in discussions to develop Eastman Kodak Com- 
pany as second source of supply. In 1949, the government learned 
that  Tnpp had applied for a patent on the bombsight; Farrand Optical 
cooperated in obtaining a secrecy order on the Tripp invention by 
sending a letter to the patent office. The secrecy order issued in 1949, 
and immediately thereafter Farrand Optical made a claim for com- 
pensation under the Voluntary Tender Act. 

The secrecy order was removed in 1954, and the patent issued 
Shortly before the patent issued, Farrand Optical filed suit in district 
court under the Invention Secrecy Act's resolution of administrative 
claim proviwon.2so 

The court determined that the war had terminated on September 
2, 1945? The license, therefore, terminated an March 2,  1946, and 
the Farrand Optical was entitled to receive royalties a8 compensation 
for use of the invention from that date until the patent issued.26Z The 
court also found that an implied contract existed between the gov- 
ernment and Farrand Optical, based upon the continued, nontortious 
use after expiration of the license.9s3 The court determmed that the 
plaintiff had the option of proceeding under the Invention Secrecy 
Act in  district court, or under the contract In the Court of Claims.264 
In assessing damages the c o u t  reached an incongruous result. &r 

calculating what it considered a reasonable royalty for the period, 
the court added an additional award "not as interest but as part of 
the entire just This implies that  the government 

lds2d at 238 
*'OSer supm nalea 156.58 and accompanyingfexf regardingrhefher aplamtiffcould 

ss9Farrand Optical Ca v United States. 175 F Supp at 238 c/ m p r o  text ~ccorn- 
BY* I" district c o r n  uhen the agency had tatally denied the adrnmmfrafwe claim 

. .  . 
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was taking the property by eminent domain in contrast to the earlier 
determination that an implied contract existed 

The court of appeals was equally uncertain as to the law. In a two- 
to-one opinion, a three-Judge panel of the court concluded mitiall>- 
that Farrand Optical had a claim based upon an implied contract 256 

The court noted that the Invention Secrecy Act preserved the gov. 
ernment's right to r a m  all defenses that It would have If the go\- 
ernment was being sued for infringing a patent.zs' One such defense 
18 that the government has an implied license to use the invention 
As a factual basis for this conclusmn, the court noted that the dis- 
CUSSLOIIS with Eastman Kodak negated any argument that a tortiow 
taking occurred 

As a second, related basis for its holding, the court concluded that 
the use of the invention by the government must be the direct result 
ofthe secrecy order.z6s The government's use of Tnpp's invention pre- 
dated the imposition of the secrecy order by roughly three years. 

On rehearing en banc, the court was evenly divided 2E0 As this 
result affirmed the decision of the district court, the case was then 
returned to the original three-judge panel for determination of the 
remaimng issues. 

The panel'a decision on liability and damages has had a lasting 
impact an invention secrecy. The court again determined that Far- 
rand Optical's c l a m  was bared on contract.26' Then the court noted: 

In this situation, as where the Government expressly agrees 
to pay a fixed royalty rate. no interest can be assessed on 
the recovery The fact that the Government had the power. 
If no agreement were reached, to exercise its power of em,- 

'16Farrand Ootiral Co \ United Stater. 317 F 2d 675 876.86 t2d Cir 19628. uuh- 
drawn,  317 F 2b a t  885 

>,.Id a f 8 8 1 . s a e a l s o 2 8 U S C  $149811982, 3 5 U S C  b18381982 
9"Fanand Optical Co Y United States. 317 F Zd at 881 De Forrest Radio Tel Ca 

\ United Stares. 273 U S  236 '19271 (the Court found en implied llcenie t o  use 8 

patent rhere an egreement beireen the pvernmen t  and B licensee a i  the plaintiff 
provided that the licensee uauld not enjom the government. or sue for damages. if the 
government had the invention made by others dunng the duration of U'orld War 18 

*j0Farrand Optical C a  %, United State3 317 F 2d at  880 
"Old sf 886 
'blThe COY*'. decision BI %ell 8s the declaim afrhe dibtrict mum, hae been ermnied 

88 wrongly interpreting when ''reduction to practice" has occurred Semeiaiski R r -  
ductian ioPiocticr The Fariond Optrial Illusion. 43 J Pat Off Soi'y 99 r19611 c o n  
clvdrng that no reduetion ta practice occurred P T L ~  to the contracting with the Air 
Corps, 
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nent domain to take the invention does not convert the ar- 
rangement into a Fifth Amendment taking.2BZ 

How the court arrived at  the conclusion that the government could 
take the invention by eminent domain is unclear. The opinion dis- 
cusses the development of eminent domain law relating to issued 
patents,ze3 but does not apply that  law to the patent application under 
secrecy order 

D. CONSTANT ADDS TO THE CONFUSION 
Eighteen years after Farrand Optreal ended, the Court of Claims 

approached the fifth amendment msue in Constant u .  United States.ZB4 
The secrecy order lasted only fifteen months. Issuance of the patent 
was not delayed, because the secrecy order was rescinded before the 
patent claims were found to be in  condition for a l l ~ w a n c e . ~ ~ ~  The 
inventor sued in the Court of Claims for damages under the Invention 
Secrecy Act and for compensation under the fifth amendment. The 
fifth amendment c l a m  was dismissed early in  the proceedings!66 

The government then moved to dismiss the claim far damages under 
the Act or, alternatively, for summary Judgement. As one basis far 
its motion, the government claimed the court lacked jurisdiction be- 
cause the compensation provision of the Act a d y  applied where a 
taking within fiAh amendment had occurred. The government con- 
tended the imposition of the secrecy order, without use of the inyen- 
tian, constituted only police power action and not an eminent domain 

The court, citing Farrand Optrcol, concluded damages could be re- 
covered regardless of whether the government action was character- 
ized a8 a fifth amendment taking.268 The court found that  further 
discussion of the issue unnecessary to the government's motion 
As a result, Constant continued the perception that the Invention 
Secrecy Act included eminent domain takings. 

"'Farrand Optlcsl Co I United Slates. 325 F Id 328. 337 12d Cir 19631. modifying 
157F SUPP 7551SDSY. 1561l~ril ingUn~tedStater~ NorthAm Tramp &Tradmg 
Co , 263 U S  330 (15208, 

#*'Id at 336-37 
'"817 F2d  239 1Ct C1 15801 
"'Id at 240 
*'Bid at 240 n 4 
'"Id at 241.42 
*"Id ai 242 
"'Id 241-44 
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E .  THE FIFTH AMENDMENT AND 
IWENTIOLV SECRECY 

The Farrand Optical-Constant rationale fails to support the con- 
clusion that an  eminent domain taking can occur a8 the remlt of the 
imposition of a secrecy order. Forrand Optical's companmn of the 
Invention Secrecy Act to takings under S 1498 fads to recognize the 
differences between a patent and a pending application. The deemon 
1s similarly insupportable because of the nature of the government 
action. 

For a fifth amendment taking to occur, there must be "property " 
A patent, by operation of statute, has the attributes of property; the 
application does not. 

Theoretically, the possibility exist8 that a given invention could 80 

affect the national security that a secrecy order would be required 
forever. Congress could have foreclosed patents on such highly sen- 
sitive technology. as it did with nuclear weapons t e c h n ~ l o g y . ~ ' ~  The 
Invention Secrecy Act accomplishes the same result, without need for 
additional legslation, by annually renewing secrecy orders where the 
continued need exists. Even then, no property IS lost because none 
existed. 

Extending the attributes of property to the patent application, or 
the underlying trade secret being disclosed, defeats the purpose of 
the patent statutes. An inventor has no reason to publicly disclose 
an invention If i t  constitutes property that may be protected from 
seizure as a trade secret 2i1 

Even If the property right found m Monsanto extends to an  inven- 
tion under a secrecy order, an eminent damam taking does not a r k  
Monsonto, by Its terms, does not extend protection over trade secrets 
to voluntary disclosure to federal agencies for the puqose of gaining 
the benefits of government licenaes, unless an express guarantee of 
confidentiality exists. 

The Invention Seerec) Act granta no such guarantee By applying 
for B patent, the inventor agrees to disclose his invention LO the public 
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in return for the exclusive right to market the product This is nothing 
less than an exclusive license from the government The Act clearly 
alerts the patent applicant that his invention is subject to use by the 
government, in any manner it chooses, until such time a8 a patent 
actually issues. Nothing in the Act or Its history would indicate that 
the "government me'' implies strictly internal government use. Such 
an implication, in fact, would be contrary to the common knowledge 
of how the Federal Government produces required goods and services. 

In addition, before concluding that a "taking" occurs, it is necessary 
to evaluate the character of the government action. Here, as well, no 
eminent domain taking can be found; only a legitimate exerase of 
police powers occurs. To reach this conclusion it is necessary to m a -  
lyze separately the component parts Of the government activity: im- 
position of the secrecy order, and use of the invention by the govern- 
ment. 

Imposition of the secrecy order is the result of the government 
performing one of its primary responsibilities-providing for the com- 
mon defense through national security. As such, i t  is acting as sov- 
ereign and not in a proprietary nature When viewed with the pre- 
sumption of constitutionality, the method of regulation provided in 
the Act is neither unreasonable nor 

Without use of the invention, the governmental action 18 purely 
regulatory The inventor retains the full period ofthe exclusive nght 
to manufacture and use the invention when, and if, a patent issues. 
The secrecy order merely prevents exploitation of the invention in a 
manner harmful to the public good, and forces the inventor to main- 
tain the status of his invention as a trade secret until i t  is deemed 
appropriate to relea~e the information to the public. 

That use of the invention by the government does not constitute a 
taking is equally defensible, using either the physical taking or eco- 
nomic impact considerations. 

Using the economic impact theory, the government activity must 
substantially diminish the value of the property. The Invention Se- 
crecy Act does not, since the inventor retains the entire term of the 
limited monopoly. In some cases, it may actually enhance the value 
of the invention through sales to the government during the term of 
the order, while retaining the eacluswe right to manufacture and use 
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the Invention. provided by the patent, after rescmmon of the secrecy 
order 

If viewed on a case-by-case basis, not all inventors will profit from 
imposition of a secrecy order Some will lose a t  least a part of their 
potential market But thin alone does not constitute a taking where 
the burden 1s not substantial.2rs Any discussion that attempts to 
compare potential profits on an Individual mventmn based on whether 
a secrecy order was imposed will be highly speculati>e The very 
imposition of the secrecy order precludes establishing whether a mar. 
ket exists for the Invention. Therefore, the only method, and not a 
wholly satisfactory one, 18 to compare the inventor's benefits before 
and after the secrecy order 18 imposed 

After removal of the secrecy order, the inventor receives exactly 
what he would have received If no secrecy order was imposed--an 
excluswe nght to manufacture and sell the invention for a limited 
time. R i t h  or without the secrecy order, his BUCCBSS ~n the eommemal 
market is a gamble 

During the penod of the secrecy order the inventor can profit by 
marketing the invention to the government. Thi8 additional nght 
offsets whatever damage he may encounter in the commercial mar- 
ketplace, through obsolescence, and 18 properly constdered in deter- 
mining the amount of damages The truly successful inventor may 
actually profit from the imposition of the order by capitalizing on both 
sales to the government and later commercial activity. 

When viewed from the physical taking perspective, the degree to 
which the government takes control of the invention LS important. 
When the secrecy order 1s imposed the government does not take all 
rights to the invention. The government interest LS limited in time 
and also in scope Depending upon the desires of the inventor, he may 
seek and receive a permit to patent the invention in certain foreign 
countries."' Wah  the notable exception of Japan, this list includes 
most of the "industrialized nations" where an inventor would seek 
patent rights 

Additionally, the owner also retains the nght to collect compen. 
sation for the use of the invention The nght of the inventor to corn. 
pensation for use of the invention is antithetical to the concept of an 
eminent domain taking If the government were taking the invention. 

"See Penn Cenrral Transp Co Y S m  York City 438 L S st 133-34 
"Saa id at 136.31 
J - ~ S e e  suypio note3 131-36 and accompanying text  
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then the inventor should be entitled to a lump-sum payment for pur- 
chase, not continued payments for use. 

Finally, the class~ficatian of the Act as police power regulation IS 
consistent with the apparent intent of Congress in creating the Act.'" 
In particular, the Act makes no provision far compensating govern- 
ment employees, regardless of whether the invention was conceived 
and reduced to practice in the course ofemployment or not, or whether 
the government has claimed any right to the patent.'" If an eminent 
domain taking were intended, presumably Congress would have pro- 
vided for government employees as well. 

V .  COMPENSABLE DAMAGES 
A .  THE COMPENSATION 'WINDOW" 

To successfuily claim compensation, the inventor must demonstrate 
use or damage within the penod covered by the Act. The time period 
within which the compensable claims may arise depends upon whether 
compensation is sought for me or for "damage cause by imposition of 
the order." For use, the statute specifies that the right to compensation 
begins with the first use by the government?'8 

Section 183 1s less clear ~n determining when the right to recover 
for damages bepins. The only reference to accrual of this type of 
damages is in the administrative claim provision: "An applicant . . . 
whose patent is withheld as herein provided, shall have the r ight .  . . 
beginning at  the date the applicant is notified that . . his application 
LS otherwise in condition for allowance . . to apply . . for compen- 
sation. . . ."17sThis provisionis capable oftwo interpretations. (1) that 
only damages occurring an or after the date of the notice are com- 
pensable, or (2) damages occurring prior to the date of the notice are 
compensable, but the claimant may not file the claim until receiving 
notice. 

*.'While congre~sional intent i 6  not cmtrolhng, it IS relevant in determining whether 
a faking of property was contemplated See Sun 011 Co v United States. 512 F 2d 

*"See e # ,  35 U S  C 6 1498 11982) (gouernment ~mployeeb mag elaim compensation 
except where the government could claim m interest m the patent baled upon  up- 
plying material and other support, where the employee held a lob m i d r i n g  research 
and development. OT where the employee exercised 8upervisor) authority to direct that 
the invention be usedl 

'.'Borh the adminietrarive claim and Claims Court suit provmons pmnde 'The 
right to  eompnaatian for use shall bsgm on the date of the first use of the invention 
by the Government " 35 U.6 C 6 183 11982). 

l'BId 

786. 819 (ct CI ), dpnied. 386 U.S 960 11978) 
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The legislative history clearly indicates congressional intent to pay 
only for patentable mventions.znO Logically, the prohihition on filing 
an administrative c l a m  prior to notice that "the claims are in con- 
dition for allowance" precludes claims on items that are not capable 
of being patented 

This should not bar claims for damages arising prior to receipr of 
the notice. The secrecy order may interrupt the normal process of 
developing markets for a new invention No damages are allowable 
prior to the issuance of the secrecy order, however, because the Act 
requires that  the damage be "caused by the secrecy order.''2a' 

Issuance of the patent terminates the penod in which a compensable 
c l a m  may arise. Although not directly stated, that date 1s implied 
by the statute'e use of the patent's issuance as the reference date in 
the statute of limitations provisions 

Such a reading is also consistent with the purpose of providing 
compensation to inventors The only other logical cut.aff 1s the date 
on which the secrecy order IS rescinded Using the rescission date, 
however, would deny the inventor the ability to make claims against 
the government for use of his invention from the rescmmn of the 
secrecy order until the patent issues.z81 

B. COMPONENTS OF "JUST 
COMPENSATION" 

In determining what constitutes 'jm compensation" required by 
the statute, i t  IS helpful to separate the topic into three distinct eat. 
egones. use of the Invention, damages caused by the order, and in- 
terest. The aliowance of attorney fees and related costs is controlled 
by a separate Statute 283 

I Use of the InLention 

Use is the most clearly defined of the damage categonee The gov- 
ernment may manifest the intent to use the invention by directly 
contractingfor Its production, as in Farrand Optccol. The government 
may also use the invention where government employees, who have 
had access to the application, employ the innovative aspect8 of the 
application in subsequent government designs. 

*'oses note MI and BccOmpanylng text 
" 6 - 3 6 U S C  E 1 8 3 ~ 1 8 8 2 1  
"&'28 D S C 9 1498 $19821 This eecnon provides the nppmpnate ramed? far "de 

after the patent IS l i m e d  Since 9 1498 has been interpreted as caunng an eminent 
domaintaking there mnopurpoae served b?canrinu~ngtheprorectlonof thehventmn 
Secrecy Act after msuance of the patent 
16128USC S2412(1982I 
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Congress contemplated compensation based upan either type of use. 
The Act requires that  all persons having access to the application 
while it is under a secrecy order must sign and date an acknawl- 
edgement, which is maintained a8 a permanent part of the file?84 
Congreasional intent regarding this requirement demonstrates the 
desire to assist the inventor in tracing government 

2. Damages Caused by the Order. 

The Act allows compensation for damages caused by the order; 
neither the Act nor the legislative history, however, further describe 
what LS contemplated by damages zBB The burden of proving the ex- 
istence of damages LB on the inventor.z87 

In Untted States u .  Constant?68 the court held that the plaintiff had 
pleaded sufficient injury to avoid a motion to dismiss. The plaintiff 
claimed that he had been denied loans to finance further development 
because of the secrecy order; that he could not submit the invention 
to prospective customers and, therefore, lost markets ta other tech- 
nology that he had expended personal funds to develop the invention; 
and that he had expended personal funds in attempts to gain rescis- 
sion of the secrecy order. Of these claims, only the second and third 
provided sufficient bases to conclude that  the inventor had been dam- 
aged by the order. 

Neither the inability to incur debt nor the expenditure of funds to 
rescind the secrecy order provides a proper showing of damage. In- 
ability to obtain a loan because afthe secrecy order is not compensable 
damages The inventor has suffered no harm in any actual form. 
Theoretically, the damages may be found in his subsequent inability 
to develop the invention. But such damages are highly speculative, 
as they presume that  the development of a marketable product can 
be completed within the amount of the loan 

Allowing the costs of attempting to rescind the secrecy order is not 
in the  public interest, and should not be allowed. If attorney fees or 
other costs were allowed as damages, the wellfinanced inventor could 
accme exorbitant costs His money would be recouped either through 
profits from sales, if the order were rescinded, or by direct payment 

”‘85 u s c 5 181 (19821 
*“€I R Rep No. 1028. S2d Cang , 1st Sess 6 (19511: S Rep No 1001. 62d Cong , 

1st Sess 8 (19811, iepprtntrd zn 1952 U S  Code Cong & Admm New 1321, 1328, 
Patent D ~ c i o s u n  Hearings. iupm note 35. sf 14. 

““Sea supra notes 73-77 and accompanying text 
“’McDonnell Douglaa Corp \,. United States. 670 F 2d 156 !Ct c1 1982): hac. 

Smgler. Inc Y United Statea. 225 Ct C1 663, 665 (19811, Canitant Y .  Unlled States, 
617 F 2d 239, 244 !Cf CI 19801 

”“617 F 2 d  289. 241 (Ct C1 1980) 

245 



MILITARY LAM' REVIEW [Val 119 

from the government, if the order remained If the inventor was not 
well-financed, he could not afford such short-term costs and would 
face an economic disadvantage 

The loss of markets for inability to promote the invention 1s similar 
to the second hypothetical presented by Mr RoseznQ The q u r y  is 
real, although determmng the damages may prove an Impossible 
undertaking The inventor must demonstrate more than just ems- 
tence of a potential market. He must also prove that the secrecy order 
prevented prospective buyers from using his invention. Otherwise. 
the loss of the market 18 only speculative 

The injury is equally real where the inventor has expended personal 
funds to develop the invention with the idea of marketing his ~nven- 
tion to the public, and incurs damages when the secrecy order cau8es 
loas of the market The inventor has expended hi8 funds gambling 
that he can produce a commercially successful product and profit from 
his invention. The secrecy order diminishes or destroys the oppor. 
tunity for that profit. It 1s this change in the probabilities of s u c c e a ~  
that causes the injury, since it 1s reasonable to msume that the in. 
ventor would not have expended the funds had he known that the 
market would not exmt. This rationale is only applicable where the 
public market is a significant factor in determining whether to de- 
velop the invention 

Where the primary focus of the inventor is on creating a product 
for military use, damages would not accrue.zBo Inventions designed 
for the military can only be marketed to the Federal Government, or 
through it to other c o u n t r i e ~ . ~ ~ ~  Imposition of the secrecy order does 
not limit the inventor from developing and marketing the invention 
to the government. 

The suggestion of Mr. Rose,2s2 that damage can be proven where 
foreign patent rights are lost, IS only applicable to the extent that 
the invention is capable ofbeing marketed outside the United States 
Where the government would preclude foreign sales for reasons other 
than the secrecy order, no damage occurs under the Act For example, 
an inventor 1s not damaged because he cannot get a permit to patent 
his invention in foreign country X, If he would be prohibited from 
transferring the same technology to country X under the Interna- 

nates 83-84 

to be for a commercial. nangavernmental use of the iniention 670 F 2 d  et  163-64 
'Tn .McDonneil Douglas the court held that tho damage caused  by the order had 

" l M ~ l ~ f w  salesto other COYOLII~S are ~ m e t l i .  limitedunderthe Intomatma1 Trafic 
~n Arms Regvlarian iITARl and related regvlatrons See S Y ~ Y  note 4 

*l'Ser mpro note 78 and acrompanying text 
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tional Traffic in Arms R e g i l l a t i ~ n s ? ~ ~  even if no secrecy order was 
imposed. 

3. Interest and Delay Damages. 

The United States 18 normally liable to pay interest only after 
judgment.gs4 Two exceptions exist  where a statute or contract spe- 
cifically allows prejudgment interest, and in eminent domain c ~ s e s . ~ ~ ~  
The first exception 1s inapplicable. Nelther the Invention Secrecy Act, 
nor any other statute, specifically provides for prejudgment interest 
under these circumstances. Where a contract 1s Involved, It will can- 
trol over the compensation provmona of the Act. 

In light ofFarrand OptLenl, it 18 necessary to discuss the eminent- 
domaimtaking exception. The payment is known a8 delay damages 
because the purpose 1s to compensate the plaintiff for the delay in  
~ a y m e n t . 2 ~ ~  The normal method of calculating delay damages I B  to 
multiply the damage award by an annual percentage rate for every 
year between the taking and the judgment.2e' The interest has tra- 
ditionally been calculated as simple interest m@ In Tektronu, Ine v .  
United States/9s the Court of Claims sanctioned the use of lonpterm 
corporate bond rates as the preferred method of calculating the in. 
terest rate for delay damages. 

C. VALUATION OF THE DAMAGE 
As with the entitlement to compensation, the inventor has the 

burden of proof in establishing the amount of the injury.30u 

9B"Sae supro note 4 
" '26 U S  C. E 1961 11962) This piovmon has been mterpreted as not provldlng a 

W B L V ~ T  of sovereign ~mmunity for the award af merest agamnl the Unmd States I D  
district court So# r g  Thompson v Kennickell 797 F 2d 1015 rD C Clr 19861 

lP'Unifed St& v $hayer.West Point Hotel G o ,  329 U S  58.5, 568 119471 
s'ePltc8rn v United States. 547 F 2d 1106, 1120 rCt Cl 19771 

Pitcairn, a mvernment mfnnzement C B B ~  under 8 1498. mvolved mwrnment ube IS. 

for the entire term af the patent 547 F 2d at  1110-11 Judgment wasawarded ta the 
plsintitYappraximaUly 22 years after the first infringement The court averaged the 
rate on Ian.-term cornorate bands aver five-year oeriodr fo eslabliah a set ~ n n u n l  

~ ~ ~~ . .  
infereat &for each &d In domg BO the court spec~fieally releefed two alternative 
methods firing the interest rate aceordmg t o  the actval lnfereit rate charged to the 
plaintid during the isme t m e  penod, and setfmg the rate aceardlng ta hypothetical 
goiernment bonds id  at 1120-24 Uamg fhx  methad. the delay damages exceeded the 
actual damages awarded by the time of judgment 

~ " ~ ~ ~ ~ ~ ~ ~ ~ ~ 1 , 0 ~ ~ ~ 1 ~ 6 ~ ~ ~ ~  
that the "reasonable and enure compensation" I" S 1498 would all& for compound 
intereat 81 part of delay damages. ~f appraprmfe, based upon the fact. of the case 

'"552 F 2d 643, 352, modsfied, 657 F 2d 266 ICL C1 19771. n f i d  offir remand, 575 
F 2d 832 1Ct C I  I ,  cml denied, 489 U S  1048 (1976) 

"'Consfant Y United States. 617 F 2d 239. 244 ICL C I  19601, see Lear-Siegler, inc 
Y Onited S t ~ f e ~ ,  226 Ct  C1 663. 665 I19811 
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I Use of the Inventton. 

This discussion 18 only concerned with use af the invention in prod- 
ucts made by persons other than the Inventor. Where the inventor 
produces a product for the government, which contains the mventmn, 
the profit for use of the invention 1s included m the cost ofthe product 
to the government. 

Where the government does not contract with the inventor. past 
experiences0' has demonstrated that the government must establish 
the quantity of items it has produced that used the invention The 
inventor must establish the Infringing nature of the use and the 
amount of compensation due. To this limited extent the plaintiff must 
be relieved of the burden of proof for the remedy to be effective. For 
the inventor to bear the burden of demonstrating the existence of 
government contracts would be too burdensome If accurate records 
are not available a reasonable approximation may be used 302 

Once the amount of use is established, the burden 1s still on the 
plaintiff to demonstrate the value of the use. As Forrond O p t ~ c a l ~ " ~  
suggests, the most logical method of determining the value IS by 
multiplying the number of items made by a reasonable royalty rate 

The Court of C l a m s  evaluated ~everal methods of calculating com- 
pensation for use in T e k t r ~ n i x . ~ ~ '  The most popular method 1s to use 
an established commercial royalty rate While this is preferable, 
it is not feasible when the invention is under secrecy and no com. 
mercml market exists. If the inventor can afford to wait, he may be 
successful in establishing a favorable royalty rate after the order has 
been rescinded In doing so he risks the possibility that the i n v e n t m  
will not be commercially successful, a t  a minimum causing him to 
have delayed obtaining compensation. 

1071n the n u t .  the eavernment has auecesafvllv orecluded ola~nf~ffa iram dmcorenne . I  ,. . 
whether the gaiernmenr has used the invenl im and. d so tho extent a i  government 
use AT&TII 4C1 Ct I67 $15831 lbarnngdiacouer3 baiedupan b rate-iecrefprivilegei 
Clifi \, United States. 597 FZd 826 IZd Cir 15791 Ibarrm. discover, based u m n  I . .  
plamtlff'r lack of security clearance> 

102Calhaun r United States. 453 F 2d 1385, 1390 ICT CI 15721 
"O"Farrand Opbcal Co I United States. 197 F Supp 756. 773 r S D 6 Y  19611 

m o d d d  326 F 2d 328 IZd Clr 1963, 
d"'Tektromx, Inc Y United Statel, 662 F 2 d  343 347-49, modified 657 FZd 265 

(Ct CI 1977), afrd after remand. 576 F 2d 532 C t  C1 1. cert drnird 435 U S 1018 
119781 Othermethads. whxh had pre\musly beenused by the court. werenotdiseusied 
These rncluded adjusted royalty rate. settlement rate, other eantractr between the 
p s n m  and eavmga realized by the defendant 

'obPitcaim v United Stares, 547 F Zd 1106 1119 tCt  C I  1977) Calhaun v United 
Stales, 453 F Id 1385, 1394 0 C I  1572) 
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A second method is to evaluate royalties on a comparable invention 
where a licensee has contracted for the use of the item. This method, 
however, is totally unsatisfactory. As the court noted in T e k t r ~ n i s , ~ ~ ~  
a comparable market is difficult to establish. Additionally, the the- 
oretical open market existing in the hypothetical is the antithesis of 
the government monopoly created by the secrecy order. This hypo- 
thetical, therefore, bears no relation to the actual situation: the result 
18 too speculative to be of any value. 

The method adapted in Tektronlz involves creating B hypothetical 
willmg buyerlwdlmg seller market a t  the time of first government 

In this method the parties hypothetically negotiate a contract 
for use of the invention. The reasonable pnce is established by taking 
the selling price, from which is subtracted the coat of production and 
a reasonable profit. The remainder is considered a fair royalty for the 
item. 

In the invention secrecy arena, this method may not accurately 
reflect the proper royalty either The only market for the Secret in. 
vention is the government. As B result, the hypothetical contract must 
also include a hypothetical open market price. Here again, the cor- 
relation between the hypothetical and the actual becomes very ten- 

A final method the court reviewed was to attempt to establish the 
lost profits of the inventor through government use of the invention. 
This method had been used where a royalty rate is not established. 
The basic formula is to first determine the profit an the contract. A 
calculation is then made of the smallest separable unit purchased by 
the government t o  determine what percentage of the unit consists of 
the invention. The profit attributable to the separate unit is then 
multiplied by the percentage to amve at  a profit, per unit, attrib- 
utable to the invention. Finally, the per unit profit from the invention 
is multiplied by the number of units purchased the result is the 
reasonable compensation for the U B ~  of the invention 

This calculation is the best for situations where the invention is 
under secrecy order and has no commercial market, but it also is not 
completely satisfactory. The theoretical basis of formula is that the 
inventor is ready, wlling, and able to supply the government‘s 

uous. 

‘adTektromx, Inc v United Stales, 552 F 2dat; 
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Where this ia not true, the calculation 1s inaccurate to the extent it 
does not reflect actual costs for facilities and supplies. Additionally, 
the profit margin on the item, when sold publicly, may be so high as 
to constitute excessive 
2. Damages Resultingfmm the Order 

In Lear.SLegler, the Court of Claims repeated the language of the 
committee hearings that the standard should be "real concrete evi- 
dence of damages," "actual damages," or "a greater proof or ability 
to pay  damage^."'^' The court then found that the proper standard 
was that the "plaintiff must adduce concrete evidence of 

The committee hearings demonstrate an intent that the damages 
remedy was to be a very limited Requmng the inventor to 
prove actual damagea is B substantial burden; what greater proof 
could be required is uncertain. In most cases, establishing any man. 
etary damages will probably be a considerable burden. 

Because any claim far damages caused by the order will be very 
fact-specific, it is difficult to establish any set rules or criteria ather 
than the general admonition that the damages be actual and not 
speculative Some general tendencies can be predicted however. 

Compensable damages can be divided into two categories those 
costs assomated with the termination of efforts to market the inven. 
tion, and those assomated with loss of future markets. 

The first area, where the secrecy order causes the inventor to halt 
efforts to market the invention, IS a well-defined area. Proving actual 
damages should not be difficult as expenditures h m e  been made. costs 
Incurred, and the coat of terminating the activity can be predicted 

The second ares is less defined How can the size and duration of 
a market be predicted when the inventor has not been allowed to 
establish whether the market exists? To some degree, the value can 
be established through expert teatimony in market analysm The de- 
gree of accuracy of such a study wdl depend largely on the amount 
of information available. Where, for example, an American market 
1s established. the last foreign market should be capable of accurate 
assemnent by comparison But. where the entire commercial market 

'OgId 
""Lear-Slegler. Ine Y United Smfe6,225 Cf CI 663,666 11981', Constant Y LTmted 

Srates. 617 F 2d 239, 244 Ct C1 19801 Both case8 cite t o  the Patent D~sclasur? 
Haaiingr, ivpm note 36, at 21, 28.  32 

""Lsar-Siegler. Inc Y United States. 226 C t  CI at 667 
"'Sea supra text  accompanymg nates 72-74 
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has been foreclosed, expert testimony as to the size of the lost market 
borders on speculation. 

D. THE "PAPER PATENT" 
In theory, the owner of a "paper patent" has an equal nght  to 

compensation as the owner of a patent that has undergone actual 
reduction to practice. The reality IS somewhat different. If the inven- 
tion has never been produced, its usefulness, and even 11s existence, 
is only hypothetical. Thus, the damage suffered by imposition of a 
secrecy order must be based on future developments as well a8 con- 
ditions existing at  the time the order is 

By its very nature the "paper patent" requires the existence of a 
future event to be commercially successful-the invention must be 
physically made to perform the function that  establishes its utility. 
If that event occurs, and the invention 16 subsequently used by the 
government, there will be little problem 

Where activity to further develop the patent is halted by imposition 
of the secrecy order the question of injury arises. Under such circum- 
stances, whether the invention can successfully be produced in corn. 
mercial quantities and at  a competitive price LS speculative. Impo- 
sition of the secrecy order denies the inventor the right to engage m 
this gamble It prevents him from profiting, but equally protects him 
from losmg money. Under these circumstances, no compensation 18 

due; whether damagea exists 1s a matter of speculation 

E .  GOVERNMENT DEFENSES 
Section 183 provides that "the United States may avail itself of all 

defenses it may plead in an action under section 1498 of title 28."3'4 
Section 1498 provides three specific defenses31s-license, lawful 
nght ,  and government employee-and r a m s ,  by Implication, several 
others. 

pmifiun af the &eci  order. p e n  technology available a the time the order wa8 
imposed 

Alternatively, a clamant could esfablibh damaee bu shawine that earnmered DTO. 

t 
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Where the government has a license to use the invention, the terms 
of the license control over the provisions of the "Other 
lawful right," as prowded by section 1498, include contractual rights?" 
"shop nphts,"3'B and partial ownership 318 Government employees are 
specifically precluded from receiving compensation under the Inven- 
tion Secrecy 

A prerequisite to recovery under section 1498 18 that the invention 
be covered by a vahd United States patent Therefore, any defense 
that would destroy the validity of the patent would preclude recovery 
under section 1498. The Invention Secrecy Act provides for recovery 
prior to issuance of the patent; the right to compensation, however. 
arise6 only after the c l ams  have been found to be in condition for 
allowance 

Any defense that would attack the validity of the patent under 
section 1498 may also attack the determmatmn that the claims are 
in condition for allowance under section 183 Defenses that may arise 
include lack of the statutory requirements of novelty, utility, and 
u n o b ~ i a u s n e s s . ~ ~ ~  

All of these defenses, as well as the statute of limitations.322 con- 
stitute complete defenses, and relieve the government from any ob- 
ligation to pay compensation. 

J"DeFarreat Radio Tel Co > Umtsd States, 273 U S  236, 211 11926 
3'.McDonnell Douglas Corp b United States 670 F Zd 156 163 1Ct C1 19328 'the 

g~veinmeni had a right to use the m t m n k  mimile syifem based on a development 
contract and, therefore. neither S 1498 nor 5 183 WBI applicable, 

P"Farrand Optical Ca v United Stares, 176 F Svpp 230,248 1s D S Y 19591, aff'd 
on reheaiing bj on equally dirtded muif, 3 1 i  F 2d 876 12d Cir  19621 A shop right IS 

the right of the employer to the ~ D ~ ~ X C ~ U I ~ V D  use o i a  pafenfed invention The employer 
II entitled to a shop right when an employee c r e a m  or develapes m inrentmn during 
the cmurse of h is employment The employer ma) S I X  obtain a ahop right %here the 
employee nsei materials 07 equipment provided by the employer The w e n t  m n e r  
retains the right to exclude all others from umng the lnvenfnon Id 

The shop right. m the traditional sense, does not e i i i f  m this ease. becavse a patent 
ha8 not  yet issued A iimilar situation dopa e n a t .  however 1Vhere a Shop right would 
exist if the patent Issued, the government haa the right to  use the ~ m e n t m .  Under 
Lrsditmnal trade secret law, the #~vernment vould have the right to use the infar 
m i f m  tha t  It received through legltimsfe mean8 See  aupm notes 212.14 and mem.  
panylng text 

"'35 C S C 9 183 119821 Compensation 16 specifically precluded where the govern- 
ment has B property interest 

'"'See upro text accompanying nafe 138 The pmnelona of 9 183 are more expansive 
than the limited defense provided by S 1498 

' " > L e ,  e 8 ,  Piet \ United Sfatel, 176 F Supp 676.  536 IS D Cal 16591 mprmr %ale& 
in exeese af m e  year p m r  ta application Cor patent, whxh destroyed nowhy under 35 
L'SC d 10211982~ ,u~ ia l~oe i l ec t i reLoden~re ioveryvnder36USC 18311962,1 

"'Sea text  aciompanymg note% 167.69 
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VI. CONCLUSION 
Compensation under the Invention Secrecy Act remains a some- 

what ill-defined concept. Section 183 is often confusing and contra- 
dictory. Efforts to look behind the statute meet with similar results 

With its enactment in 1952, the Invention Secrecy Act significantly 
changed several aspects of prior law. Among the major changes were 
the abolition of the "tender" requirement and adoption of an admin- 
istrative remedy while the secrecy order was in effect. Yet the leg- 
islative history provides little insight into these revisions, concen- 
trating instead on admonitions against "speculative damages I' 

In Farrand Optmal, the Act was interpreted as an exercise of the 
Federal Government's power of eminent domain, which results in a 
"taking" under the fifth amendment. The court's decision focused an 
a comparison between the Invention Secrecy Act and 28 U.S.C. 5 1498. 
This comparison ignores the substantial differences between apstent  
application and the issued patent. While the patent has the attributes 
of personal property, the information contained in  the application is 
merely a trade secret, receiving a considerably narrower scope of 
protection. The application, as inchoate property, cannot be the sub- 
ject of a "taking" within the fifth amendment. 

To attribute property rights to trade secrets destroys the pulpose 
behind the existence of patents-providing a limited period of eca- 
nomic advantage in return for public disclosure. If trade secrets are 
property, which can be protected without obtaining B patent, then 
the inventor has little or no incentive to make his invention pubhe. 
By not seeking a patent, he has exclusive right to his invention in 
perpetuity, while a patent terminates his property rights a t  seventeen 
years 

An exception that applies only to applications under secrecy order 
is likewise untenable. If an application is property, the taking of 
which must be compensated, then the inventor receives greater rights 
than he would without the secrecy order. Not only does he retain the 
normal seventeen-year patent period, but he g a m  an additional in- 
determinate period of time during which he may sell the invention 
to thegovernment. What the inventor gains, the public lases. Ineffect, 
the public pays twice for the inventor'e exclusive right-once when 
the government pays for the imposition of the secrecy order, and 
again, through the purchase of products after the patent has issued. 

The Invention Secrecy Act 18 more appropriately viewed as police 
power regulation than an eminent domain taking. The application 
and its contents do not constitute "property." The action of the gav- 
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ernment is not the taking of an interest in the application, but of 
temporarily suspending the inventor's application where the needa 
of national security require. The inventor has no c l am under the fifth 
amendment, and IS entitled only to the compensation Congress has 
determined i8 appropriate. 

Once the nature of the government activity la established. the re. 
mainder of the issues surrounding compensation revalve around a 
series of fired rules and the unpredictable world of evidentialy proof. 
The inventor has the burden to demonstrate both the entitlement to 
compensation and the value, or quantum, of the injury. 

Compensation for use of the invention provides developed rules by 
which to determine the value ofthe injury. By comparison to 28 U S.C 
f 1498, the inventor has accepted methods of demonatrating the value 
of his invention Where an established commercial royalty exists, it 
provides the preferred method of calculating compensation In the 
more likely ease, where no royalty is established, the value of the 
injury may be established through the last profits of the inventor 

Determining damages caused by the order is more problematic The 
damages caused must be actual, resuit from the imposition of the 
order, and relate to loss of a commercial market rather than loss of 
defense sales. Valuation of the damages will be essentially an  ad hoc 
determination based upon the nature of the injury and the evidence 
presented. 

VII. RECOMMENDATION 
Farrand O p t m h  conclusion that the Invention Secrecy Act takes 

property by eminent domain should be abandoned Instead. the Act 
should be viewed as a condition precedent to the issuance of a patent 
Treating the Act in this manner eliminates the need to draw artificial 
distinctions between patent applications under secrecy order and those 
not sub@ to a secrecy order. The condition created by the Act may 
be stated A patent will be issued only when public disclosure of the 
invention by a patent 1s not detrimental to national security When 
viewed as a condition precedent it applies to all applicatmna. although 
the effect will differ based upon the contents of the application 

The Invention Secrecy Act results from the collision of two consti- 
tutional mandates-the duty to provide for the common defense and 
the power to "promote the pragreas of science." In determilung whether 
to promote saence or the arts. Congress must determine that the 
progress 1s beneficial to the nation. Promoting science by granting 
patents that are harmful to the nation LS inherently contradictory to 
the purpose of the Federal Government 
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The Act relieves this conflict by compelling the inventor to  maintain 
the secrecy of his invention until the needs of national security can 
allow public disclosure. The provisions for government use of the 
invention allows the inventor to ameliorate the burden caused by the 
secrecy order in a manner consistent with the national defense. 
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By Order of the Secretary of the Army: 

CARLE VUONO 
General, United States Army 
Chief of Staff 

Official: 
R L DILWORTH 
Brigadier General, United States Army 
The Adjutant General 

US.  GOVERNMENT PRINTING OFFICE: 1988-181-047:60001 
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