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THE CHANGING FACE OF DISPARATE
IMPACT ANALYSIS

by Captain Dean C. Berry*

I. INTRODUCTION

To remove the barriers that prevented the United States from ex-
isting as a “united and classless society,”” Congress enacted the Civil
Rights Act of 1964.2 Equal employment opportunity falls under Title
VII of this statute.? As interpreted by the Supreme Court, the goal of
Title VII is to eradicate those employment practices that “operate
invidiously to discriminate on the basis of racial or other impermis-
sible classification.” Over the years, courts have developed two prin-
cipal methods of determining whether an employer has violated this
statutory proscription. The first, disparate treatment analysis, con-
siders whether the employer acted with discriminatory intent and
covers a wide array of employment practices® The second, disparate
impact analysis, focuses on the systemic effects of employment prac-
tices adopted without discriminatory intent but which still operate to
exclude groups protected under Title VIL®

Although devised with the same general policy considerations in
mind, the two theories are quite different in their pristine forms and
methods of application. Nowhere is this more apparent than in situa-

*Judge Advocate General's Corps. Currently assigned to Office of the Staff Judge
Advocate, US, Army Training and Doctrine Command, Fort Monroe, VA. Formerly
assigned as Chief, Administrative Law, Fort $ill, Oklahoma, 1966-88; Commissioner,
U.S, Army Court of Military Review, 1985-86; Government Appellate Division, 1984-85;
Trial Defense Service, 2d Infantry Division, Korea, 1983-84; and as a Field Artillery
officer, 1877-79. B.S., US. Milicary Academy, 1977 J.D,, University of California at
Berkeley :Boalt Hall}, 1982; LL. M., George Washington University. 1986; LLM., The
Judge Advocate General's School, 1989, Author of Union Security in the Federal Sector,
The Army Lawyer, July 1089, at 3; Cornelius v. Nutt and the Current State of Arbitral
Remedial Authority in the Federal Sector, 40 Okla. L. Rev. 559 11987); Section 10°1. and
the Equal Access to Justice Act, 38 Lab. L.J. 134 (19871, Member of the bars of the State
of California, the U 8. Supreme Court, the U.S, Court of Military Appeals, and the U S,
Army Court of Milifary Review. This article is based upon a thesis submitted in partial
satisfaction of the requirements of the 37th Judge Advocate Officer Graduate Course

‘Specml Message to Congress on Civil Rights. Pub, Papers of J.F, Kennedy 221 1Feb.
28,1

ol L No. 88.352, 76 Stat 241 (cadifed as amendd in various sections of £2U. ..
(19821

242 U.S.C. §§ 2000e-2000e-17 11982).

“Griggs v. Duke Power Co., 401 U.8. 424, 430-31 {1971

*See infra notes 18-44 and accompanying text.

£See infra notes 45-62 and accompanying text.
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tions where Title VII plaintiffs attack the discriminatory effects of an
employer’s subjective decisionmaking. Although disparate treatment
has traditionally applied to such cases, over the past few years plain-
tiffs have also tried to use disparate impact analysis to attack the
same subjective processes. Because the Supreme Court's disparate
impact cases, beginning with Griggs v. Duke Power Company,’ dealt
only with the effect of objective measures of employment aptitude,
there was a lack of clear guidance as to whether this was an appropri-
ate use of the theory, and federal courts reached different decisions
concerning the issue.®

In Watson v. Fort Worth National Bank the Supreme Court held, in
what was ostensibly an important victory for Title VII plaintiffs, that
the disparate impact theory first enunciated in Griggs applies to sub-
jective employment practices.” Whether this will be a long-term vic-
tory, however, depends on future interpretations of the Court’s opin-
ion. This is largely because the Justices, though deciding the issue of
disparate impact unanimously, differed significantly over the respec-
tive burdens of proof borne by the parties in such cases.””

This article contends that in the wake of Watson, disparate impact
analysis theory is in retreat as a theory of diserimination. Sanction-
ing an ill-advised extension of the theory to subjective practices, the
Court now threatens the very foundations of Griggs, one of the most
important civil rights cases ever decided. In sum, the plaintiffs’ vie-
tory in Watson may spell long-term defeat for future Title VII plain-
tiffs.

Part II of this article discusses the general provisions of Title VII
and how the Supreme Court devised separate theories of discrimina-
tion to fully enforce those provisions. Part III explains and evaluates
the nature of subjective employment practices and how the two
theories of discrimination apply to those practices. This section also

7401 U8, 424 11871,
es 112-139 and accompanying text
2777 119881, Thereafter, the Court vacated an Eighth Circuit judgment 1n

favor of the Army and remanded the case for further consideration in light of Watson
Emanuel v. Marsh, 108§ Ct. 2891 11988 The appeals court had ruled that a minority
employee may nat use disparate impact analysis to show that a subjective promotion
system discriminates on the basis of race in violation of Title VII. Emanuel v. Marsh, 828
F.2d 438, 442 8th Cir. 1987

UWatson's lack of clarity regarding burdens of proof was ameliorated somewhat by
the Court's recent decis:on in. Wards Cove Packing Co. v. Atonio, 1095, Ct. 211511059
Although dealing primarily with the issues of assessing relevant labor markets and the
Impact of cumulative employment practices, Afonio became a vehicle far the Court to
resolve the basic burden of proof dispute raised by the plurality opinion in Watson. See
note 240 enfra
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discusses the split among the circuit courts of appeals regarding the
use of disparate impact analysis to attack subjective practices. The
Supreme Court's resolution of Watson is the subject of Part 1V, and
this section outlines both the plurality opinion and the separate con-
curring opinion. Finally, Part V critiques Watson and argues against
the Court’s extension of disparate impact theory to subjective prac-
tices. Included is a discussion of the implications that the opinion has
for future disparate impact cases.

II. BACKGROUND: TITLE VII, THE
COURTS, AND THEORIES OF
DISCRIMINATION

A. STATUTORY PROVISIONS AND POLICY
GOALS

Title VII of the Civil Rights Act of 1964 makes it unlawful for any
employer, employment agency, or labor organization engaged in an
industry affecting commerce to discriminate in employment against
any individual because of race, color, religion, sex, or national origin. It
was the first major federal legislation prohibiting such diserimination
in private employment and, as such, was a watershed event in the
country’s civil rights movement.!* The basic anti-discrimination
statement with regard to employers is found in section 703 of the
statute, which provides in pertinent part:

(a) It shall be an unlawful employment practice for an em-
ployer—

(1) tofail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of em-
ployment because of such individual’s race, color, religion,
sex, or national origin; or

(2) to limit, segregate, or classify his employees or appli-
cants for employment in any way which would deprive or tend
10 deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because
of such individual’s race, color, religion, sex, or national
origin.'?

Despite the seeming clarity of this language, the provisions of Title

]:Murv,on v. Mancari, 417 U.S. 5335. 545 (1974)
1242 US.C. § 2000e-2a (1982).



MILITARY LAW REVIEW [Vol. 125

VII, in application, are often complex, confusing, and contradictory.
Prior to its passage, the bill, which later became Title VII, went to the
Senate floor without the standard committee report. Thus, courts
tasked with interpreting and applying Title VII have done so without a
key source of policy guidance. What legislative history we do have,
largely gleaned from the floor debates and amendments, is often
ambiguous and prompted at least one court to observe that “the legisla-
tive history of Title VII iz in such a confused state that it is of minimal
value in its explication.”*

Nevertheless, courts have been able to discern the fundamental
purposes of Title VII and that Congress intended to achieve equality of
employment opportunity by protecting individuals from disadvantage
based on certain immutable characteristics. Given Title VII's remedial
purposes, and the background of deliberate discrimination that had
plagued the country for many years, Title VII is often given a liberal
application. A clear limit on this approach. however, is that emplovers
are not required to employ unqualified workers.* Moreover, not all
seemingly unfair or arbitrary actions taken against members of pro-
tected groups are illegal; the action must be linked to that protected
status.’®

Title VII illegality attaches only under specific circumstances as
determined by the statute itself. First, the respondent in the case must
be one covered under Title VII ii.e., an employer, employment agency.
or labor erganization of sufficient size and engaging in interstate
commerce), Second, the act of discrimination at issue must be one
recognized by Title VIL. For example, the employer’s action must relate
to hiring, discharge, compensation, or other terms and conditions of
employment. Third, the Title VII plaintiff must be a member of a group
protected under Title VIL. Finally, the plaintiff must allege that the

!“8anchez
.4

Standard Brands, Inc., 431 F.2d 435, 460 i5th Cir. 1970,

+ did not intend by Title V1L however, to guarantee  job to every
fications, In short, the Act does not command that
person be hired simply because he was formerly subject to discrimina-
tion, or because he is & member of a minority group. Diseriminatory
preference for any group, minerity or majority. is precisely and orly what
Congress has proscribed.

Griggs v. Duke Power Co.. 401 U.S. 424, 430-81 :19711

13For example, an employer may have a policy of discharging employees for one
oecurrence of tardiness. Despite the harshness of such a policy. a member of a protected
group who is discharged under such a policy will not have a Tizle V1I claim unless it can
be shown. for instance, that the employer routinely excuses white males from the policy
but enforces it against racial minavities and wamen. The selective application of the
policy, as opposed g its fairness. is the issue. See generaily B. Schlei & P. Grossman
Employment Discrimination Law 13-22 12d ed. 1983 & Supp. 1987

Congr

4
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employer’s action was taken because of the former's membership in a
protected group.'®

This final element, causation, generates the most difficulty during
Title VIIlitigation. While the first three elements are generally easy to
satisfy, the crux of most discrimination cases is whether the in-
dividual's protected status motivated the employer’s action. This is
often very difficult to prove. In response to the problem of proving
causation and thus enforcing Title VII's core purposes, courts have
devised various theories of discrimination. Depending on which theory
is used, the range of potential Title VII liability may vary. The remain-
ing portions of this section will describe the two primary theories of
discrimination, disparate treatment and disparate impact.}”

B. THE DISPARATE TREATMENT MODEL

‘When Congress enacted Title VII it was clear that employers could
no longer intentionally select among applicants and employees on the
basis of race, sex, and the other enumerated criteria. This core policy
gave rise to the disparate treatment theory of employment discrimina-
tion. As succinetly described by the Supreme Court in Teamsters v.
United States,

[dlisparate treatment . . . is the most easily understood type of
discrimination. The employer simply treats some people less
favorably than others because of their race, color, religion,
sex, or national origin. Proof of discriminatory motive is eriti-
cal, although it can in some situations be inferred from the
mere fact of differences in treatment. Undoubtedly, disparate
treatment was the most obvious evil Congress had in mind
when it created Title VIL'®

While disparate treatment can be easily understood as a theory of
employment discrimination, actually proving an employer’s diserim-
inatory motive is more difficult. Naturally, direct evidence of such a
motive could be dispositive; for example, the plaintiff might have
evidence of an employer’s explicit statement that he or she will not hire
nor promote blacks. The chance of a plaintiff obtaining such evidence is
remote, however, in light of the social opprobrium associated with such

8See B. Schlei & P. Grossman, supra note 15, at 1-2.

*"The remaining theories of discrimination are: 1) policies or practices which per-
petuate in the present the effects of past discrimination; and 2) failure to make reason-
able accommodation of an employes’s religious practice. See generally B, Schlei & P.
Grossman, supra note 13, at 23-79, 206-45 (discussion of the circumstances giving rise to
the application of these theories of discrimination)

1*431 U.8, 324, 335 n.15 (1977 lcitation omitted)

o
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attitudes.'® Accordingly, in deciding claims of disparate treatment,
courts rely upon evidentiary models through which indirect evidence
is analyzed with a view toward inferring discriminatory treatment.
The seminal case in developing this model was McDonnell Douglas
Corp. v. Green.®®

In McDonnell Douglas the plaintiff, Green, was a black male who
had been eraployed by McDonnell Douglas as a mechanic. When the
company laid him off during the course of a general work force redue-
tion, Green responded by participating in a protest against alleged
racial discrimination by McDonnell Douglas in its employment prac-
tices. His protest activities included a “stall in” where he and other
former employees stopped their cars along roads leading to the com-
pany plant, thus blocking entry during the morning rush hour. When
McDonnell Douglas later advertised for mechanics, Green applied for
reemployment but was rejected by the company on the asserted ground
of his participation in the “stall in.” Green sued under Title VII,
alleging that McDennell Douglas had refused to rehire him because of
his race and in retaliation for his activities in protesting against racial
discrimination. After several setbacks in the lower courts, Green's case
eventually came before the Supreme Court.?!

Noting the opposing factual contentions of the parties and the lower
courts’ “notable lack of harmony” regarding an appropriate prima
facie case and attendant burdens of proof, the Supreme Court set forth
the classic model for establishing a prima facie case of disparate treat-
ment. This model requires that the plaintiff first prove four elements:
1) that he iz a member of a group protected under Title VII; 2} that he
applied and was qualified for a job for which the employer was seeking
applicants; 3} that despite his qualifications he was rejected; and 4)
that after his rejection, the position remained open and the employer
continued to seek applicants with the plaintiff's qualifications.?” Be-
cause the trial court had not used this method of analysis, the Court
remanded the case for further proceedings >

Under the McDonnell Douglas model direct proof of discriminatory
intent is not required. The plaintiff need only establish a prima facie

“See, e.g., United States v. Board of School Commissioners, 573 F.2d 400, 412 \Tth
Cir{ i“in an age when it is unfashionable for state officials to openly express racial
, direct evidence of overt bigotry will be impossible to find", cert. denied, 439

21d. at 794-98
. at 502
#1d. at 507
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case, which creates an inference of illegal discrimination. This inference
is permissible because the mode! eliminates at the outset the most
likely legitimate causes for an employer’s action—lack of adequate
qualifications or the absence of a job opening.?* In effect, once these
more benign reasons for rejection are eliminated, the possibility of
invidious discrimination increases and needs to be addressed directly.
Thus, after the plaintiff establishes a prima facie case, “[tJhe burden
then must shift to the employer to articulate some legitimate, nondis-
criminatory reason for the emplovee’s rejection.”? If the employer
succeeds in doing this, the plaintiff must still be afforded the opportu-
nity to demonstrate that the employer’s proffered reason is actually a
pretext for discrimination.?® In other words, the plaintiff may try to
show that the seemingly legitimate reason offered by the employer is
not the real reason and actually conceals illegal matives.

Despite its relative simplicity, the McDonnell Douglas test gener-
ated considerable confusion for courts, confusion largely centered on
the nature and extent of the employer's burden of explaining its ac-
tions after being confronted with a prima facie case of discrimination,
Some courts held that McDonnell Douglas merely established aburden
of production and that employers need only come forward with some
credible evidence of a legitimate, nondiscriminatory justification.??
Other courts viewed such a2 minimal burden on employers as unwork-
able and held that a plaintiff’s establishment of a prima facie case
shifted the burden of persuasion to the employer. Accordingly, the
employer would have to prove by a preponderance of the evidence that
its actions were taken for nondiscriminatory reasons.?

The Supreme Court first attempted to address this issue in Furnco
Construction Corporation v. Waters.?® In that case three black
bricklayers applied for employment at a job site with a company that
routinely delegated hiring decisions to the superintendent of the site.
The superintendent did not know the three men and thus did not accept
their applications; he hired only bricklayers that he knew were ex-
perienced and competent or whe had been recommended as being so

*In Tearasters the Court stated that the two most common reasons for rejection of job
applicants are “an absolute ar relative lack of job qualifications or the absence of a
vacancy in the job sought.” 431 U.S. ac 338 n.44

25411 U.8. at 802

#1d. at 807

“#See. ¢.g. Barnes v. St. Catherine’s Hospital, 563 F.2d 824, 320 17th Cir, 1977 : Gates
v. Georgia-Pacific Corp.. 492 F.2d 292, 295-96 (9th Cir. 1974

*See,e.g., Williams v. Bell, 587 F.2d 1240, 1245 n.45 1D.C. Cir. 1978); Ostapowicz v,
Johnson Bronze Co.. 541 F.2d 394, 398 (3d Cir. 19761, cert. denied. 429 U.5. 1041 119771

438 U.S. 567 (19781
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skilled. The men sued, alleging that these hiring practices were racial-
ly discriminatory in violation of Title VIL%®

After affirming the ruling below that the plaintiffs had established a
prima facie case under McDonnell Douglas, the Court addressed the
employer's burden. Unfortunately, the loose language used by the
Court in its opinion did little to resolve this issue:

When the prima facie case is understood in the light of the
opinion in MeDonnell Douglas, it is apparent that the burden
which shifts to the employer is merely that of proving that he
based his employment decision on a legitimate consideration,
and not on an illegitimate one such as race. . . . To dispel the
adverse inference from a prima facie showing under McDon-
nell Douglas, the employer need only “articulate some legiti-
mate, nondiscriminatory reason for the employee’s
rejection.”3*

The first highlighted word in the passage, “proving,” implies the em-
ployer acquires a burden of proof, while the second highlighted word,
“articulate,” implies a burden of production. The subsequent portions
of Furnco did not explain the Court’s meaning and thus never clarified
which burden an employer has.

Some of this confusion was resolved in Board of Trustees v.
Sweeney,*® where the Court clearly held that the employer’s burden of
articulating a legitimate nondiscriminatory reason for a job action
does not require that it prove the absence of a discriminatory motive >
Nevertheless, the Court’s opinion neither addressed the factual issue
to which the employer must direct his evidence nor did it analyze the
employer's burden of proof.3* The precise allocation and nature of the
shifts of burdens of proof were not fully resolved until Texas Depart-
ment of Community Affairs v. Burdine.®

Burdine, a female employee of the Texas Department of Community
Affairs, filed suit against the Department, alleging that its failure to
promote her and subsequent decision to discharge her were based on
her sex and thus violated Title VII. At trial, the district court heard

27d. 56970

3174, at 57775 !citation omitted.!

439 U.8. 24 11978 iper curiam:

Id. at 24-25

4See generally Friedman, The Burger Court and the Prima Facie Case in Employment
Discrimination Litigation: A Critique, 85 Cornell L. Rev. 1,3-1111979}, for a discussion
of the Court's evolving opinions in this area

33450 U.S. 248 {19811
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testimony from Department personnel that the promotion decision
was based on a nondiscriminatory evaluation of the relative qual-
ifications of the individuals involved. In addition, the Department
presented evidence that Burdine and several of her co-workers did not
work well together and that discharging each of them would improve
overall workplace efficiency. Finding this evidence credible, the dis-
trict court ruled against Burdine on both counts of her discrimination
complaint.®®

The Fifth Circuit affirmed the district court’s finding that the De-
partment did not discriminate against Burdine when it did not pro-
mote her, but reversed on the discharge issue, ruling that the Depart-
ment had not adequately rebutted Burdine’s prima facie case on that
count.®” Reaffirming its previous view that a Title VII defendant bears
the burden of proving the existence of legitimate, nondiscriminatory
reasons for the employment action, and that the defendant must also
prove that those hired were better qualified than the plaintiff, the
circuit court reversed and remanded.*®

The Supreme Court granted certiorari and vacated the circuit court
opinion. Writing for a unanimous Court, Justice Powell stated that
once a plaintiff establishes a prima facie case, “the defendant must
clearly set forth, through the introduction of admissible evidence, the
reasons for the plaintiff’s rejection.”®® The defendant need not per-
suade the court that it was actually motivated by these reasons, how-
ever, but need only raise “a genuine issue of fact as to whether it
discriminated against the plaintiff.”** The Court thus held that the
defendant has only a burden of production and, upen carrying this
burden, rebuts the presumption of unlawful discrimination created by
the plaintiff’s prima facie case. To avoid a judgment for the defendant
at this point, the plaintiff must produce evidence of pretext. Further-
more, regardless of the actual stage of the case, the ultimate burden of
proving that the defendant unlawfully discriminated against the
plaintiff remains at all times with the plaintiff.#!

Burdine thus laid to rest one of the more pressing issues regarding
proof of disparate treatment. In doing so, the Court confirmed two key
concepts: first, that the plaintiff bears the ultimate burden of proving
intentional discrimination throughout the trial, and second, that the

574, at 250-51.
¥Burdine v. Texas Department of Community Affairs, 608 F.2d 563, 567-69 (1979]

**Burdine, 450 U.5. at 255
4°7d. at 254-35,
411d. at 253-56.
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defendant bears only an intermediate burden of production. The latter
burden is appropriate. the Court reasoned, because it addresses the
analytical core of the disparate treatment model. In effect, the defen-
dant responds to the plaintiff’s prima facie case by presenting a specific
reason for the action; this, in turn, frames the factual issues of the case
“with sufficient clarity so that the plaintiff will have a full and fair
opportunity to demonstrate pretext.”*? Given the plaintiff’s relatively
easy burden of establishing a prima facie case of disparate
treatment,*’ and because most defendants can satisfy the burden of
providing some legitimate nondiscriminatory reason for the action in
question, most disparate treatment cases turn on the plaintiff’s dem-
onstration that the defendant’s proffered reason was a pretext for
discrimination.**

C. THE DISPARATE IMPACT MODEL

Although disparate treatment of individuals based solely on their
race, sex. religion, or national origin may be the most obvicus and
easily understood violation of Title VIL*® not all perceived im-
pediments to equal employment opportunity are so clear. After the
passage of Title VII, certain employment practices, although neutral
on their face, appeared to have the effect of hindering employment
opportunities for protected groups. Arguments ensued over whether
an employer could be held liable for employment practices adopted and
applied without discriminatory intent. Even though Title VII's lan-
guage seemed to address only intentional discrimination, empleyment
practices having only the effect, but not the intent, of discrimination
came under increasing attack. In its landmark decision in Griggs v.
Duke Power* the Supreme Court set forth its resolution of these cases.

In Griggs the Duke Power Company had organized its Dan River
Plant in North Carolina into five operating departments. In one de-
partment, Labor, the highest paying jobs paid less than the lowest
paying jobs in the other four departments. Blacks were employed in the
Labor department while the other four departments employed only
whites. Although prior to July 2, 1965 (the effective date of Title VIIi,
the company openly discriminated in hiring and assigning on the basis
of race, such policies had ceased by that date. Nevertheless, on July 2,

“Id. at 25!

*1d, at 25
not onerous”

“See generally B. Schlei & P. Grossman, supra note 15, at 1316-22. for a discussion
of pretext issues

*5See supra notes 18-26 and accompanying text,

49401 1S, 424 {19711

t-he burden of establishing a prima facie case of disparate treatment is

10
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1965, the Company instituted a requirement that new employees, in
order to qualify for jobs in any department except Labor, had to regis-
ter satisfactory scores on two aptitude tests and must have completed
high school. For employees hired before the effective date of these
requirements, only a high school dlploma was needed for transfer to
one of the better paying departments *’

Apparently, few incumbent black employees could satisfy the high
school diploma requirement and thus qualify for a transfer.?® As a
result, a group of those employees brought suit against the company,
alleging that the high school diploma requirement violated Title VII
because it preserved the effects of the company’s past policy of racial
discrimination. The district court dismissed their case, holding that
because Title VII applied only prospectively, the impact of prior in-
equities was beyond the reach of the statute’s corrective power. The
court of appeals reversed in part, holding that residual discrimination
arising from past practices could be corrected under Title VIIL Because
there was no indication the requirements had a discriminatory pur-
pose, however, the appeals court ultimately held that the diploma and
test requirements did not violate Title VIL4®

The Supreme Court granted certiorari on a question of first impres-
sion under Title VII. Although Title VII clearly outlawed intentional
discrimination based on race, sex, and other enumerated criteria,
could an employer, in good faith and without the intent to dis-
criminate, still use standardized screening devices for employment
purposes when the effect of using such devices is disproportionately
adverse to persons in the protected groups? In answering this question,
a unanimous Court, in an opinion written by Chief Justice Burger,
initially cited Title VII's goals of achieving “equality of employment
opportunity” and “remov(ing] barriers that have operated in the past
to favor an identifiable group of white employees over other
employees.”*® Given this statutory purpose, certain employment prac-
tices, even if facially neutral and enacted without discriminatory
intent, cannot be maintained if they perpetuate prior discriminatory
practices.”! Turning to the high school diploma and testing require-
ments at issue in Griggs, the Court noted the history of inferior educa-
tion traditionally received by blacks in North Carolina and the man-

04, at 426-23,
“In North Carolina census statistics indicated that only 12% of black males had
capgpletad figh school (ormpsrd to 34% of white rales). Id. ot 490 n6

5”Id at 429 30
5174, at 430,
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ifestation of this deprivation through reduced high school completion
rates.® Given these circumstances, the Chief Justice formulated Title
VII's response to the company policies as follows:

The Act proscribes not only overt discrimination but alse
practices that are fair in form, but discriminatory in opera-
tion. The touchstone is business necessity. If an employment
practice which operates to exclude Negroes cannot be shown
to be related to job performance, the practice is prohibited.”

The company had no evidence that the high school diploma require-
ment or aptitude tests bore any relationship to successful job perfor-
mance. In fact, both were adopted based on the company’s generalized
belief that they would improve the overall quality of the work force,®*
Thus, the challenged requirements, lacking a “demonstrable relation-
ship to successful performance of the jobs,” could not justify the racially
disparate impact.*

Despite this failure of proof, the Court still noted evidence of record
that the company had adopted the requirements without any discrim-
inatory intent. Indeed, the company had made special efforts to finance
two-thirds of the costs of its employees high school tuition.*® Never-
theless, lack of discriminatory intent was not the focus of this type of
case, the Court reasoned, because “Congress directed the thrust of the
Act to the consequences of employment practices, not simply the
motivation. More than that, Congress has placed on the employer the
burden of showing that any given requirement must have a manifest
relationship to the employment in question.”®” Because the company
had not carried this burden, the requirements could not stand, even
when viewed alongside evidence that they were devised without dis-
criminatory animus.>®

Although Griggs was undoubtedly a landmark case in its applica-
tion of Title VII's anti-discrimination provisions to facially neutral

>d. at 430 & n.6.
1d. at 431.
d,

at 432

571d. 1emphasis in original)

4, Although the disparate impact theory set forth ir. Griggs applies most obviously
to aptitude tests or intelligence testing. courts have applied it in various other situa-
tions. See. e.g., Dothard v. Rawlinson. 433 U.S. 321 (1977 (minimum height and

weight requirements); Green v. Missouri Pac. RR.. 523 F.2d 1290 (8th Cir. 1975:
icriminal convictions': Gregory v. Litton Sys. Inc.. 316 F. Supp. 401 (C.D. Cal. 1970:
tarrest recordl, aff'd as modified. 472 F.2d 831 :9th Cir. 18721
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practices, the disparate impact model it set forth underwent further
refinement. This came principally in the Court's next significant dis-
parate impact case, Albemarle Paper Co. v. Moody.*® In Albemarle
Paper the Court evaluated claims that the company’s internal testing
program disproportionately impeded the advancement of black em-
ployees to skilled positions at the company’s paper mill. Although the
company had conducted some validation studies of the tests, the Court
rejected them as being insufficient for the company to carry its burden
of proof regarding business necessity. In reaching this conclusion, the
Court, citing Griggs, clearly set forth the order and allocation of proof
in disparate impact cases. First, the plaintiff has the initial burden of
establishing a prima facie case showing that the defendant’s policy or
practice has a disproportionate effect on members of a protected
group.®® Once this is done, the burden shifts to the employer to prove
that the practice is mandated by business necessity or has a manifest
relationship to the business.®! Finally, the Court announced, for the
first time, that even where an employer meets the burden of proving
that its requirements are job related, the plaintiff is still free to show
that other tests or selection devices, ones without a similarly undesir-
able d]sparate impact, would also serve the employer’s business in-
terest.®

Thus, as with the disparate treatment model, the Court’s develop-
ment of the disparate impact model required subsequent refining
decigions. Contrasted with McDonnell Douglas and its progeny, how-
ever, Griggs and Albemarle Paper, taken together, established an
order and allocation of proof that actually shifted the burden of proof to
the defendant-employer once the plaintiff has made a prima facie case.
Moreover, while disparate treatment focuses on the employer’s intent
to discriminate, disparate impact regards intent as irrelevant and
focuses instead on the consequences of, and justifications for, the em-
ployer's practices.

%8493 U1.8. 405 11975,

®1d. at 425. The prima facie case of disparate impact almost always relies on statis-
tical evidence. Plaintiffs normally will attempt to show that the challenged practice
operates in such a manner as to affect persons in a protected class at a significantly
higher rate than others in the same labor pool. [ssues such as what constitutes a statis-
tically significant disparity and whether the analyzed labor pool is truly representative
of the available employment prospects are often hotly contested. See, e.g., Wards Cove
Packing Co. v. Atonio, 109 8. Ct. 2115, 2121-24 (1988); Hazelwood School Dist. v, Unit-
ed States, 433 LS. 299 (1977 Boardman & Vining, The Role of Probative Statistics in
Employment Discrimination Cases, 46 Law & Contemp. Probs. 139 11953} Shoben,
Differential Pass-Fail Rates in Employment Testing: Statistical Praof Under Title VII,
91 Harv. L. Rev. 793 (19781

& lbemarle Paper, 422 U.S. at 425

574,
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The Court’s next disparate impact case, Washington v. Davis,” arose
outside the Title VII context. The case involved a class action attacking
averbal skills test administered to District of Columbia police recruits
The plaintiffs, a group of black males who had been denied admission
into police training because of low test scores, alleged that the test
discriminated against black applicants on the basis of race because it
excluded a disproportionately large number of blacks. As such, the
plaintiffs argued, the test violated their rights under the due process
clause of the fifth amendment and its equal protection component.5

Initsresolution of the case, the U.S. Court of Appeals for the District
of Columbia Circuit determined that Griggs, though a Title VII case,
was the appropriate medel for analyzing disparate impact claims
alleging constitutional violations. Because blacks failed the skills test
at four times the rate whites did, and because there was no proof that
the test was job related or predictive of success in police training. the
court ruled in favor of the plaintiffs.%®

The Supreme Court, in an opinion by Justice White, reversed, stat-
ing that the lower court had “erroneously applied the legal standards
applicable to Title VII cases in resolving the constitutional issue before
it.”% The appeals court, in applying Griggs, had concluded that plain-
tiffs posing a constitutional challenge to government hiring practices
need not concern themselves with employer motive because the Griggs
test focuses solely on the racially disparate impact of the challenged
practice, The Supreme Court disagreed, holding that such a claim
under the equal protection component of the fifth amendment requires
a showing of intent to discriminate.”” Emphasizing the police de-
partment’s affirmative efforts to recruit black officers, and seeing some
relationship between the test and success in the training program, the
Court concluded there was no intent to discriminate.®® Contrasting
this analysis with Title VII, which “involves a more probing judicial
review of, and less deference to, seemingly reasonable acts of adminis-
trators and executives than is appropriate under the Constitution.” the
Court found no equal protection violation,®®

9426 U8, 229 119761,
H1d, at 232-33. 239

U874, at 236-37. Although Title VI standards affected the case, the statute did not
apply to federal or District employees when the plaintiffs filed their complaint, nor did
the plaintiffs amend their complaint after the 1972 amendments. Thus, the case did
not proceed as a Title VII case. /d. at 238 n.10

5074 at 238

“11d. at 239.

5*1d. at 248,

“0rd. at 247
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The Court’s next disparate impact case, Dothard v. Rawlinson,” saw
the application of the theory to claims of sex discrimination. In Raw-
linson an Alabama statute specified minimum height and weight
requirements of five feet, two inches and 120 pounds for state prison
guards. A class of female job applicants challenged the statute, alleg-
ing that the requirements excluded a disproportionate number of
women from prison guard positions and thus violated Title VII's pro-
scription against sex discrimination.™

Holding that the plaintiffs had established a prima facie case of
disparate impact, the Court noted that the Alabama requirements
would exclude aver 41% of the nationwide female population while
excluding less than one percent of the male population. Moreover,
adult women made up almost 37% of Alabama's labor force yet held
only 13% of correctional positions. Given the disproportionate impact
of the requirements, and their manifestation in actual hiringnumbers,
the state offered little more than generalized assertions that the height
and weight requirements were related to the amount of strength
needed to be a prison guard. Because there was no evidence correlating
these requirements with actual job performance, the Court concluded
that the state had failed to rebut the prima facie case and that the
height and weight requirements therefore violated Title VIL.™

In its final pre-Watson disparate impact case, Connecticut v. Teal,™
the Court considered another challenge to an employer’s written ex-
amination, In Teal several black employees of a state agency failed the
examination and were thus precluded from selection as supervisors.
Because the passing rate for blacks was only 68% of the passing rates
for whites, and because passing the test was an absolute condition for
consideration for promotion, the employees sued under Title VII, argu-
ing the disparate impact of the test and that it was not job related.™

Prior to trial on the merits, the state agency made promotions from
the eligibility list generated by the examination and promoted 22.9%
of the black candidates but only 13.5% of the white candidates. Pre-
sented with these numbers, the district court ruled that the “bottom
line” percentages, more favorable to blacks than whites, precluded a

77433 U.8. 321 119773,

"4 at 323-24.

"2Id, at 331.32. This fairly straightforward application of the disparate impact model
2dded little to development of the theory ather than showing it could be applied in sex
discrimination cases. In this light, the case is probably more noreworthy for its discus-
sion of section 703(e) of Title VII, which permits some forms of sex discrimination
where sex is a bona fide oceupational qualification. See id. at 333-37

73457 U.S. 440 (1982)

Mid. at 442-44,
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finding of Title VII liability because there was no statistically signif-
icant disparity in advancement.” The court of appeals reversed, how-
ever, holding that the district court erred in finding that the test
results alone Were insufficient to support a prima facie case of dis-
parate impact.”®

In a 3-4 opinion written by Justice Stevens, the Supreme Court
affirmed the appeals court decision. The Court stated that “bottom
line” inquiries such as those made by the district court ignore the fact
that Title VIl gives each individual the opportunity to compete equally
for jobs on the basis of job-related criteria. Regardless of the eventual
promotion numbers by class, individual rights under Title VI are still
violated unless the employer can justify the test at issue as job
related.”” Although a higher selection rate for blacks could serve as an
indication of lack of discriminatory intent, the Court reasoned, intent
is not at issue in cases such as these, where the focus is on effects.”® In
the Court’s view, Congress never intended to give employers the lati-
tude to discriminate against some employees on the basis of race or sex
{through an unvalidated test) by treating other members of the same
group more favorably at a later stage in the process.”

Thus, prior to its decision in Watson, the Supreme Court decided four
disparate impact cases involving education and testing practices
(Griggs v. Duke Power, Albemarie Paper Company v. Moody, Washing-
ton v. Davis, and Connecticut v. Teal) and one involving physical
characteristics (Dothard v. Rawlinson).*° Although each case involved
widely varying fact patterns and legal issues, one factor was consistent

at 444-43,
d.

at 451-52,
at 454,
at 455. Teal provoked a sharp dissent. Joined by three other members of the
Court Justice Powell argued that when claims of disparate impact are made. the case
n only be decided by reference to “the result of the employer's fotal sefection process.”

Id at 458 iPowell, J.. dissenting) (emphasis in originali. Accepting the view that “bot-
tom line” numbers would constitute a defense, the dissenters accused the majority of
blurring the distinction between disparate treatment cases. which focus on hew an
individual was treated. and disparate impact cases, which focus on how a group wi
treated. /d. at 457-58. It is interesting to note that two of Justice Powell's fellow dis-
senters. Justices Rehnquist and O’'Connor, formed half the plurality in Watson. Their
dissent was a likely precursor to the positions taken in the later case

94 fifth disparate impact case, New York City Transit Authority v. Beazer. 440 U.S.
568 11979), involved neither testing nor physical requirements but rather a transit
authority policy of not hiring persons enrolled in methadone maintenance programs.
Based on an anal, of the relevant labor market, the Court concluded there was no
prima facie case of disparate impact and thus did little to change the face of disparate
impact theory. /d. at 582-87. Nevertheless, language from the case would assume larg-
er importance in Watson. See infra notes 214, 216-220 and accompanying test
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throughout: the use of objective employment practices as screening
devices. None of these cases involved any employment practice other
than one applied in a straightforward, unambiguous manner to all
candidates. As is well-known, however, not all employment decisions
are made so mechanically. At this juncture, therefore, it is worth
considering employment practices involving more subjective judg-
ments, and how the two theories of discrimination address their poten-
tial for abuse

I11. SUBJECTIVE EMPLOYMENT
PRACTICES AND TITLE VII

A. SUBJECTIVE PRACTICES IN GENERAL

Criteria for employment decisions can essentially be classified into
two general types: subjective and objective. Objective practices are
standards or requirements that are automatically applied and involve
no discretion by the decisionmaker. Examples would be the diploma
and testing requirements found in Griggs or the height and weight
requirements in Rawlinson. Subjective practices, on the other hand,
encompass those decisions that involve some amount of judgment or
discretion on the part of the employer. An example might be an in-
terview process designed to assess an applicant’s personality or poise.
The Second Circuit has described a subjective decisionmaking process
as “one that is not exclusively comprised of quantifiable or objectively
verifiable selection criteria which are automatically applied.”* The
Eighth Circuit has observed that “(a] subjective personnel procedure,
by definition, functions not solely through facially objective measures
of ability, but employs judgment and intuition in conjunction with
objective measures, such as education and demonstrated skill to
achieve ends "%?

Certainly there is nothing innately unlawful in using subjective
criteria in making employment decisions. Indeed, many employment
decisions simply cannot be made without using them.®® Nevertheless,
probing the potential discriminatory effects of the use of subjective
criteria in employment decisions has created a myriad of problems in
the Title VII area.

#1Zahorik v. Cornell University, 729 F.2d 85, 95 2d Cir. 1984).

2McCrae v. General Dynamics, No. 84-2062, skip op. at 4, quoted in Emanuel v.
Marsh, 625 F.Supp 564, 569 (E.D. Mo. 18861.

53See, e.g.. Rogers v. Int'l Paper Co., 510 F.2d 1340, 1345 i8th Cir.l, vacated and
remanded on different grounds, 423 U.S. 808 (1375)
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One of the leading early decisions on the use of subjective employ-
ment practices is Rowe v. General Motors Corporation.®* Rowe was a
black preduction worker who alleged that he had been dis-
criminatorily denied promotion to positions as a foreman and clerk.
General Motors had two methods of promotion to such positions at the
plant where Rowe worked. Supervisors could nominate workers for
promotion, or the workers could nominate themselves, If the workers
chose the latter method, the promotion committee would not act until
it had received recommendations from the employees’ supervisors.
Thus, regardless of the promotion method used, the supervisors' sub-
Jjective assessments of the employees' abilities and merit was always
critical to the employees’ promotion chances ®

Rowe’s case eventually came before the Fifth Circuit, where the
court held that the company’s promotion practices violated Title VII in
five respects: 11 the supervisor’s recommendation was the most impor-
tant factor in the promotion process; 2) the foreman had no written
instructions regarding promotion criteria; 3; the criteria that did exist
were vague and subjective; 4) employees were not notified of the qual-
ifications necessary for promotion; and 5) there were no safeguards in
the procedure designed to avert discriminatory practices.®

Although it is not entirely clear how each of the cited factors con-
stitutes a violation of Title VIL®" taken together they seem to high-
light the characteristics of a subjective evaluation system that create
undue risks of discriminatory application. As such, Rowe developed a
fairly wide following among courts faced with attacks on subjective
employment practices. The primary eoncern for these courts was that
subjective practices are particularly susceptible to discriminatory
abuse and should therefore be closely scrutinized.5® For some courts,
the rejection of an otherwise qualified individual on the basis of sub-
jective considerations provided a heightened opportunity for unlawful
discrimination and strengthened the inference of such dis-
crimination.®®

#1457 F.2d 348 i5th Cir. 19721

*d, at 353

*7d. at 358-59.

“7For example. it is questionable whether written instructions to supervisors will
guarantee that the same criteria will be applied to each employee in subjective practice
cazes. In addition, the fact that employees are not notified of job vacancies is a rather
broad basis for finding a violation of Title VI

SSee B. Schlei & P. Grossman, supra note 15, at 192:88 1and cases cited therein

**Kimbrough v. Secretary of the Air Force. 764 F.2d 1279, 1284 :0th Cir. 1983 Nanty
v. Barrows Co., 660 F.2d 1327, 1334 :8th Cir, 1981

o v. United Tel. Co. of Kansas. 633 F.2d 339 :10th Cix. . cert. dened. 439 U5,




1989] DISPARATE IMPACT ANALYSIS

In this context, the majority of subjective employment practice cases
won by plaintiffs involved blue collar jobs. In some cases courts went so
far as to require employers to rely on objective criteria at that level,
dismissing the subjective procedures as pretexts for discrimination.®*
Courts also were particularly wary where there was a predominance of
whites in the group charged with exercising discretion. As the Fifth
Circuit noted in Rowe:

[Plrocedures which depend almost entirely upon the sub-
jective evaluation and favorable recommendation of the im-
mediate foreman are a ready mechanism for discrimination
against Blacks. . . . We and others have expressed a skepti-
cism that Black persons dependent entirely on decisive recom-
meng?tions from Whites can expect non-discriminatory ac-
tion.

8uch circumstances, combined with a lack of guidelines and the ab-
sence of internal review mechanisms designed to guard against bias,
often proved fatal to subjective practices.”

Notwithstanding the close scrutiny given to subjective practices at
the blue collar level, courts have been less likely to condemn subjective
white collar employment standards, particularly where the jobs at
issue are professional or supervisory.®* As one court has stated, “[tthe
validity of subjective devices increases in direct proportion to the level
of employment sought.”®® While objective factors (e.g., education and
licensing) have a critical screening role in professional or management
positions, decisions as to actual hiring and placement will likely turn
on intangible qualities, such as leadership skills, decisiveness, or the
ability to get along with others. At thislevel, the only perceived limit is
that the underlying goals of the subjective process are clear and job
related.”® For example, in Zahorik v. Cornell University®™ the court

“'See, ¢.g., United States v. Jacksonville Terminal Co., 451 F.2d 418, 453 i5th Cir
19711 temployer has affirmative duty to devise and implement pertinent abjective
criteria in making promotion and transfer decisions), cert. denied, 406 LS. 806 (1972
United States v. Bethlehem Steel Corp., 446 F.2d 652, 659-64 (2d Cir. 1971] lemployer
ordered to establish objective criteria for hiring and promotion:

*Rowe, 457 F.2d at 359.

“9See Bartholet, Agplication of Title VII to Jobs in High Places, 95 Harv. L. Rev. 947
973.76 (1982, for a discussion of specific cases condemning subjective systems at the
blue collar level

Bartholet, supra note 93, at 976-T8: Weintroob, The Developing Law of Equal
Opporiunity at the White Collar and Professional Level. 21 Wm. & Mary L. Rev. 45. 49-50
119791

*Shidaker v. Bolger. 593 F. Supp. 823, 834 (N.D, Ill. 1984, rev’d in part on other
grounds sub nom. Shidaker v. Carlin, 782 F.2d 746 (Tth Cir. 19861

*58hidaker, 593 F Supp. at 835

27799 F.2d 85 12d Cir. 19841
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upheld highly subjective procedures in tenure decisions. The only
discernible standard was that the criteria be “legitimately related to
the position of university professor.”®® In another case involving aca-
demic tenure decisions, the court examined a university’s subjective
evaluation system by this standard: “If the criteria used and pro-
cedures followed were reasonable and rationally related to the decision
reached this is about as far as the court can go.”%

The pronounced difference in judicial attitudes toward subjective
evaluation systems based on level of employment is not easily rational-
ized. Despite the frequent necessity of subjective screening devices, the
potential for discriminatory abuse persists regardless of the level of
employment involved. In other words, an absence of selection guide-
lines, decisionmaking by a predominantly white supervisory force, and
a lack of internal review could just as easily lead to discrimination at
the white collar level as it would in lower level jobs. Nevertheless,
courts sanction systems which give virtually unfettered discretion at
the white collar level while they routinely strike down similar systems
at the blue collar level. One commentator offers this explanation:

Judges are far more likely to have personal knowledge of the
jobs of plaintiffs in the white collar context . . . than of the jobs
of blue collar plaintiffs. They better appreciate the type of
work upper level plaintiffs perform and recognize the
different variables an employer might reasonably consider
when searching for a person to fill these positions. Judges may
also feel that employees who have greater contact with outsid-
ersin the course of their work should be subject to some sort of
subjective evaluation.’®®

In addition, courts may regard the use of subjective practices at the
blue collar level, where job skills are usually more easily measured or
quantified, as inherently suspect, whereas the same practices at the
white collar level can be more readily justified. Regardless of the
explanation, a clear difference in judicial perspective exists.'%"

590d, at 95.96,

“Johnson v. University of Pirtsburgh. 435 F. Supp. 1328, 1357 \W.D. Pa. 19771

\"Note, Subjective Employment Criteria and the Future of Title VII in Professtonal
Jabs. 54 U. Det. J. Urb. L. 165. 186 {1976}

™ Articles noting  more lenjent standard include Bartholet. supra note 93,21 977-78
and Weintroob. supra note 94. at 49-32
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B. SUBJECTIVE PRACTICES AND
THEORIES OF DISCRIMINATION

In addition to struggling with the degree of deference to accord sub-
Jjective practices based on the level of employment at issue, courts
have had even greater difficulty in determining which theory of dis-
crimination—disparate treatment or disparate impact—applies in
evaluating those practices. Often it will appear that a subjective prac-
tice is applied more harshly to a member of a protected class, creating
a problem of disparate treatment. On the other hand, the same prac-
tice may be applied identically in all cases yet appear to exclude
members of protected groups at disproportionate rates, raising in-
ferences of disparate impact. Given the complexity of the issues, it is
not surprising that cases addressing the issue have yielded divergent
results,

Typically, the application of disparate treatment theory is fairly
straightforward. If an employer operates a subjective evaluation sys-
tem in such a way as to treat members of protected groups differently,
that theory is invoked. For example, in Robbins v. White-Wilson Med-
ical Clinic, Inc.*? a black female, Robbins, applied for a job as a
records clerk at a medical clinic. After being interviewed for the job,
she learned that she had been rejected in favor of another applicant.
Robbins asked about her rejection, and clinic personnel initially told
her it was because of her age and, eventually, that it was because she
lacked a pleasant personality. She filed suit, claiming that the clinie
had discriminated against her on account of race.!®® The case even-
tually went before the Fifth Circuit, and the court of appeals agreed
with Robbins's arguments, finding that the clinic’s job requirements,
including the requirement of a “pleasant personality,” were largely
subjective. According to the court, the evidence further indicated that
the interviewer, whose impression of Robbins’s personality was cru-
cial to the selection process, equated a pleasant personality with the
ability to work well with whites.?°* While a pleasant personality can
be a legitimate job criterion, the court reasoned, the presence or ab-
sence of such a trait cannot be measured along racial lines, Because it
had been in this case, Robbins was a victim of disparate treatment
and was therefore entitled to relief.!0

In another disparate treatment case involving subjective employ-

%2660 F.2d 1064 i5th Cir. 19811,
10574, at 1065

12414, at 1067-68.

*31d. at 1068-69.
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ment practices, Davis v. Metropolitan Dade County.!" the plaintiff,
Davis, was a black male who worked for Dade County as a fire fighter
in training. After a series of negative evaluations of his training per-
formance, the county's training supervisors discharged him from the
program. Davis sued, arguing that the discharge was based on his
race.!"” Evaluating the supervisors’ subjective assessments of Davis’s
aptitude, the district court found that those assessments were a pre-
text for discrimination because the evaluation system was applied
more harshly to Davis than it was to non-minority trainees with
roughly equal levels of performance '®

As Robbins and Davis demonstrate, when an employver operates a
subjective employment practice by applying its attendant criteria
more harshly to protected group members, a classic case of disparate
treatment is established. The touchstone of these cases is whether the
decisionmaker’s exercise of discretion and judgment was infected by
discriminatory animus. If it was, Title VII liability follows,

Despite the relative ease of applying disparate treatment theory to
subjective practices, disparate impact theory has resisted similar an-
alytical cohesiveness. As noted previously, prior to 1988 the Supreme
Court had never definitively ruled that disparate impact theory ap-
plied to subjective practices; each case involved practices that could
only be characterized as objective. In fact, the only real hint the Court
offered on the issue was in Furnco,'® a disparate treatment case. As
discussed earlier, the case involved an attack by three black bricklay-
ers on the company’s refusal to accept jobsite applications and re-
liance instead on personal recommendations. In applying the McDon-
nell Douglas formula of disparate treatment to these practices, which
arguably involved the exercise of subjective decisionmaking, the
Court mentioned in a footnote that the case did not involve standard-
ized testing, as in Griggs, or height and weight requirements, as in
Rawlinson.''° To some commentators, the distinction drawn here was
an indication that the Court limited disparate impact analysis to
objective criteria,'*! Lacking a definitive holding until 1988, how-

%480 F. Supp. 678 18.D. Fla. 1974"

1ld. at 680,

31, at 822.83, Ser also Nath v. General Electric Go., 438 F. Supp. 213,220 .E.D. Pa,
19771, aff d, 594 F.2d 955 :3d Cir. 1979: iplaintiff’s allegations that subjective criterion
"potential for greater contributions and or vesponsibilities”i violated Title VIl analyzed
under disparate treatment theory.

438 U8, 567 11978

M0d ac 575 0.7

“'See, e, A Larson. 3 Employment Discrimination ¢ 76.36 .9 11984 & Supp.
1985
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ever. the circuit courts of appeals expressed widely divergent views as
to whether subjective employment practices could be evaluated under
disparate impact theory.

Several circuits held that disparate impact analysis could not be
used to analyze attacks on subjective employment practices and that
only the disparate treatment theory was available. In EEOC v. Feder-
al Reserve Bank,''? for example, the Fourth Circuit considered a suit
filed by the Equal Employment Opportunity Commission (EEQC) un-
der Title VII alleging that the defendant bank’s promotion practices,
which included subjective merit ratings, had a disparate impact upon
blacks. Finding no evidence of any “objective standards, applied even-
ly and automatically,” in the bank’s promotion scheme, the court re-
jected the claim that the challenged subjective practices had a dis-
parate impact. Notwithstanding an obvious numerical disparity in
promotion numbers, it was “manifest that the challenged practices
did not meet the criteria for a disparate impact claim.”**® Rather
than setting forth a disparate impact case, the factual circumstahces
presented by the plaintiffs fell within the “typical disparate treat-
ment case "

Similarly, in Talley v. United States Postal Service,''® the Eighth
Circuit refused to apply the disparate impact medel. In that case a
discharged black female employee brought an action against the
Postal Service, alleging race and sex discrimination in her dismissal.
She specifically contended that the subjective decisionmaking process
regarding her dismissal, done by a primarily white supervisory force,
disproportionately affected blacks and women.''® Citing its earlier
holding that a subjective decisionmaking system cannot, by itself,
form a basis for a disparate impact claim,'*? the court held that the
plaintiff’s broad-based attack on the subjective process failed to iden-
tify a “facially neutral employment practice” that had a discrimina-
tory impact. Accordingly, application of the disparate impact theory
was inappropriate.’*®

22698 F.2d 633 i4th Cir. 1983), rer’d on other grounds sub nom. Cooper v. Federal
Reserve Bank, 467 U.S. 867 119841,
13[d. at 639
Hrg,

115720 F.2d 505 ¢8th Cir. 19831, cert. denied, 466 U.S, 952 11984)

67, at 506-07

$17S¢e Harris v. Ford Motor Co., 651 F.2d 609, 611 18th Cir. 1981) (refusing to apply
disparate impact analysis to claims of sex discrimination stemming from subjective
decisions regarding “workmanship”)

M3 Tgltey, 720 F.2d at 507,
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Other circuits took a different view and held, often reluctantly, that
disparate impact analysis applies to subjective practices, For example.
in Zahorik v. Cornell University,*® four women formerly employed as
assistant professors at Cornell brought Title VII actions against the
university, claiming denial of tenure based on gender. Each plaintiff
alleged that she was a victim of disparate treatment in the tenure
decision and also that the tenure criteria and procedures. largely
involving subjective appraisals by various members of the respective
teaching departments, had a disparate impact on women.'?" After
finding insufficient evidence to sustain any of the claims regarding
disparate treatment, the court turned to the disparate impact portion
ofthe case. Evaluating an attack on a highly subjective tenure process,
the court first noted that disparate impact theory was used “mainly in
the context of guantifiable or objectivelv verifiable selection criteria
which are mechanically applied and have consequences roughly equiv-
alent to results obtained under systemic discrimination.”*?! Given this
focus of the disparate impact theory, and an attack upon an obviously
non-quantifiable or objectively verifiable tenure process, the Zahortk
court nevertheless agreed to apply disparate impact analysis. Because
there was little statistical evidence of disparate impact,'** however,
and the selection criteria appeared to be job related, the court simply
concluded that the plaintiffs failed to establish a prima facie case of
disparate impact '#

The Ninth Circuit expressed similar reservations when it encoun-
tered arguments for application of disparate impact analysis in Moore
v. Hughes Helicopters. Inc.,*** a race and gender discrimination case.
In Moore the plaintiffs focused on the company’s subjective system of
selecting employees for supervisory and upper level craft positions,'2°
After acknowledging that “there is some question as to whether [dis-
parate impact analysis] may be applied at all to subjective employment
decisionmaking,” the court nevertheless upheld the lower court’s

F.2d 85 12d Civ. 1984:
at 88
“#Ud. at 95 iemphasis added
wo percent of female candidates a2 Cornell ackieved tenure cotapared o
ive percent of the male candidares. a statistical disparity that apparently did ot
troub. . the court. 1d. at 96
Why the court felt it needed to consider at this point whether the selection
avate impact.
d its progeny :nstruct. no such expianation of the challenged employment
equired or even logical While job-relatedness may weil affect a disparete
treatment issue :insofar as evaluating whether the university's selection reasons were
pretextuali. the court had already disposed of this aspect of the plaintiffs’ case

#4708 F.26 475 :9th Cir. 1985,

“Id at 473-80
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application of the theory to the case.!?® Assessing the facts, however,
the court of appeals held against the plaintiffs, finding their proof
inadequate to show even statistical disparity, much less a significant
disparate impact.'?’

Despite its approval of using disparate impact analysis to resolve the
claims of discrimination, the Moore court seemed to question the
general applicability of the theory to subjective practices. First, the
court noted that a plaintiff receives an enormous benefit when dis-
parate impact analysis is applied to subjective practices. In essence, a
defendant employer incurs a burden of persuasion (regarding business
necessity or job-relatedness) that he does not have under the disparate
treatment theory, which requires only the articulation of a legitimate,
nondiseriminatory reason for the action in question.*® Second, the
court stated that disparate treatment was traditionally the method
used to analyze subjective systems:

Normally, when a Title VII plaintiff alleges widespread,
systemic employment discrimination, such as in this case,
courts have analyzed the claims under the disparate treat-
mentmode ofanalysis. . . . Thisis particularly true in the case
of subjective hiring systems that select employees in a man-
ner disproportionately adverse to persons protected by Title
VII. Subjective hiring systems “provide a convenient pretext
for discriminatory practices,” . . . and are thus well suited
to the disparate treatment focus on intentional dis-
crimination.2*

In still other circuits, the various appellate panels reached conflict-
ing results, applying disparate impact analysis in some cases and
refusing to apply it in others. For example, in Pouncy v. Prudential
Insurance Co.'% the Fifth Circuit considered allegations of a lack of
promotion opportunities for blacks because of the company’s selection
practices. Specifically, the plaintiff argued that the company’s prac-

274, at 481-82,
Id. at 485 & n.9.

74, at 482. The court further acknowledged, however, that this effect could be
ameliorated by the more exacting proof requirements for plaintiffs in disparate impact
cases. Id.

14 at 451 icitation omitted iquoting Nanty v. Barrows Co,, 660 F.2d 192
i9th Cir. 19813, The Sixth, Tenth, Eleventh, and District of Columbia Circuits also
allowed disparate impact claims o proceed with respect to subjective employment
practices. See Griffin v. Carlin. 735 F.2d 1518, 1522-25 i11th Cir. 1985); Hawkins v,
Bounds, 752 F.2d 500, 503 10th Cir. 19851; Segar v. Smith, 738 F.2d 1249, 1285 n.34
D.C. Cir. 1984:. cert. denied, 471 U.S. 1115 119851, Rowe v. Cleveland Pneumatic Co.,
Numerical Control, Inc., 690 F.2d 88, 94-95 16th Cir. 19821

13668 F.2d 795 :5th Cir. 19821
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tices—not posting job openings, use of a level system (i.e., promoting
from within specific job classifications), and use of subjective criteria
in evaluation—had a disparate impact on black employees.*?!

The court determined that disparate impact theory is inappropriate
for such an attack, holding that the theory applies only when the
employer has instituted a specific procedure that can be shown to
have caused “a class based imbalance in the work force "2
Emphasizing that only “facially neutral” practices are amenable to
the requirement of showing a causal connection, the court explained:

None of the three Prudential “employment practices”
singled out by [the plaintiff]l—the failure to post job open-
ings, the use of a level system, and evaluating employees
with subjective criteria—are akin to the “facially neutral
employment practices” the disparate impact model was de-
signed to test. Unlike education requirements, aptitude
tests, and the like, the practices identified by {the plaintiff]
are not selection procedures to which the disparate impact
model traditionally has applied.*®

Thus, in the court’s view, the plaintiff had not shown, nor could he
show, that the challenged subjective practices caused the racial im-
balance in Prudential’s work force 3

Most subsequent Fifth Circuit cases reached similar results.'3® In
Page v. U.S. Industries,'>® however, another panel from the same cir-
cuit ruled differently. In Page a class of blacks and Mexican-
Americans challenged the employer’s promotion system, which in-
cluded subjective assessments by foremen regarding promotion
potential.!*7 Allowing application of the disparate impact theory, the
court cited earlier circuit decisions to the contrary but held neverthe-
less that either theory of discrimination—disparate treatment or dis-
parate impact—could apply to the same set of facts.}* Without any

-Id. at 799

9214, at 800,

Y514, gt 501

Ly

“35ee, e g., Trevino v. Holly Sugar Corp., 811 F.2d 896, 902 :5th Cir. 19871 :“chal-
lenges to employment practices that rely on subjective criteria must be analyzed under
the disparate treatment theory of discrimination, which requires a finding of intentional
discrimination” : Carroll v, Sears, Roebuck & Co.. Inc., 708 F.2d 183, 188 15th Cir. 18831
{“The use of subjective criteria . . . is not within the category of facially neutral practices
to which the disparate impact model is applied."

156726 F.2d 1038 :5th Cir. 1984

+*Id. at 1041-43

1#1d. at 1045-48.
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real discussion of the implications of such a ruling, the court con-
cluded that the subjective promotion system could have a “class-wide
impact” and that it was therefore appropriate to apply disparate im-
pact analysis.*®®

Thus, before 1988 there was a sharp split among, and sometimes
within, the various courts of appeals regarding the application of dis-
parate impact theory to subjective practices. Some courts saw their
methodology as applicable only to objective practices and were some-
what incredulous that a plaintiff could even identify a subjective
practice as having caused a statistically significant disparate impact.
Other courts adopted a more receptive approach to plaintiffs’ allega-
tions and were willing to consider such contentions. In this context,
Watson v. Fort Worth National Bank came before the Supreme
Court.

IV. WATSON v. FORT WORTH NATIONAL
BANK

A. BACKGROUND OF THE CASE

Clara Watson, a black femnale, was hired by the Fort Worth National
Bank in 1973 as a proof operator. Three years later she advanced to a
position as teller in the bank’s drive-in facility. In 1980 she applied to
become a supervisor of tellers in the main lobby but a white male was
selected instead. She then applied to become supervisor at the drive-in
facility but a white female was selected. In 1981 the supervisory
position in the main lobby became vacant and Watson again applied
for it, but the job went to the white female who had been hired the year
before to supervise the drive-in facility. Watson then applied for that
job a second time but a white male was selected instead.}*®

The bank had no formal system or criteria for evaluating applicants
for these positions. It relied exclusively on the subjective assessments
of the supervisors, specifically their knowledge of the candidates and of
the nature of the jobs to be filled. All supervisors involved in denying
Watson’s applications were white males.!#!

Watson filed a discrimination charge with the EEOC and, after
exhausting her administrative remedies, brought suit in federal dis-
trict court. She alleged that the bank had discriminated against her

1297d. at 1046.
'“*Watson v. Fort Worth National Bank, 108 8. Ct. 2777, 2782 11988i
iy,
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and other blacks in hiring, promotions, pay. placement, and other
terms and conditions of employment. After various rulings regarding
classcertification, the court addressed the merits of Watson’s claims on
behalf of black job applicants. Because the percentage of blacks in the
bank’s work force roughly approximated the percentage of blacks in
the metropolitan area, however, the court concluded that she had
failed to make a prima facie case of racial discrimination in hiring.***

Turning to Watson's individual claims of race discrimination, the
district court concluded that she had made a prima facie showing of
discrimination under the disparate treatment model. Nevertheless,
because the bank had presented legitimate. nondiscriminatory rea-
sons for her nonselection for promotion, and because Watson was
unable to prove that these reasons were pretextual, the court dis-
missed the case '*?

On review, the Fifth Circuit affirmed the lower court’s dismissal of
Watson's disparate treatment claims. In light of Watson's arguments
that the district court should also have applied disparate impact analy-
sis to her claims of discrimination in promotion, the court of appeals, as
it had in several earlier cases,'** addressed the applicability of this
model to subjective practices. Relying on its precedents, the court ruled
that Watson was limited to the disparate treatment theory in attack-
ing a discretionary promotion system and affirmed the lower court.3
Noting the conflict in the circuits on this issue, the Supreme Court
granted certiorari,!*®

B. THE PLURALITY OPINION

Justice O'Connor, writing for herself and three other Justices,
first reviewed both disparate treatment and disparate impact as the
Court had devised those models for analyzing claims of employment
discrimination. She stated that although the factual issues that domi-
nate each type of case are different, the ultimate legal issue is the
same: has there been unlawful diserimination? In this light, “the
necessary premise of the disparate impact approach is that some em-
ployment practices, adopted without a deliberately discriminatory
motive, may in operation be functionally equivalent to intentional
discrimination.”4®

147

at 2783
g,
*See supra notes 130-139 and accompanying text.
'#"Watson v. Fort Worth National Bank, 798 F.2d 791, 797 '3tk Cir 19861

¥ Watson, 108 8.Ct at 2783

'¥"Chief Justice Rehnquist and Justices White and Scalia were the ather members of
the plurality. 108 S. Ct. at 2782

1+°1d. at 2785,

28



1989) DISPARATE IMPACT ANALYSIS

The plurality then observed that all of the Court’s earlier decisions
regarding disparate impact had involved standardized employment
tests or criteria, while conventional disparate treatment analysis had
been used to review employment decisions involving the application of
subjective criteria.!*® After characterizing the parties’ respective
arguments ag presenting “stark and uninviting alternatives,” the
plurality turned to the basic issue in the case: the applicability of
disparate impact analysis to subjective practices.,'®°

Initially, the plurality stated that Griggs and its progeny “could
largely be nullified” if subjective practices were shielded from dis-
parate impact analysis. To the plurality, employment practices that
combine both subjective and objectivs practices would generally have
to be considered subjective. Accordingly, employers such as those in
Griggs could insulate their objective standards (i.e., aptitude tests or
diploma requirements) from attack by adding a subjective component,
such as a brief interview. As long as the objective criteria were not
absolutely determinative, the plurality reasoned, employers could
give those criteria as much weight as they chose without risking
disparate impact challenges. Such a rule of law could effectively abol-
ish the disparate impact test.'5!

Continuing, the plurality stated that disparate impact analysis “is
in principle no less applicable to subjective employment criteria than
to objective or standardized tests.”*? Such criteria run roughly the
same risk of having effects identical to intentionally discriminatory
practices. While acknowledging the necessity and reasonableness of
leaving promotion decisions to the discretion of lower level super-
visors, the plurality argued that “[ilt does not follow ... that the
particular supervisors to whom this discretion is delegated always act
without discriminatory intent.”**® Even if disparate treatment analy-
sis could cover these situations, the plurality continued, “the problem
of subconscious stereotypes and prejudices would remain.”*** Thus,
the plurality concluded that disparate impact analysis should apply
“in appropriate cases.”!%3

Having reached this conclusion, the plurality then turned to the
evidentiary standards that should apply. Here, the plurality believed,

19814
1074 at 2786
elrg,
18274,

18874,
18474

9374, at 2787,
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the concerns of defendant employers “have their greatest force.”**®
Once the prima facie case of disparate impact is established, the em-
ployer must justify the practice as a business necessity. Because sub-
jective practices often involve intangible qualities not readily val-
idated through traditional statistical methods, the plurality stated,
employers will find this task difficult at best. Moreover, the plurality
emphasized that using subjective criteria is nearly inevitable for selec-
tion decisions involving many upper level jobs. Employers will thus be
unable to eliminate the subjective practice but will also find it pro-
hibitively expensive to defend such practices in litigation. In this
situation, the employer’s only real alternative will be to adopt sur-
reptitious quotas in order to defeat any possibility of an employee
establishing a statistical prima facie case.’®

Concerned with these prospects, and agreeing that it is “unrealistic
to suppose that employers can eliminate, or discover and explain, the
myriad of innocent causes that may lead to statistical imbalances in
the composition of their work forces,” the plurality offered two re-
sponses. First. plaintiffs in disparate impact cases have the burden of
identifying the specific employment practices that they are challeng-
ing. This may be more difficult in subjective practice cases than in
cases where the attack is upon, for example, a standardized test.'®®
Moreover, if the plaintiffs rely on statistical data, such data must “be
sufficiently substantial that they raise an inference of causation,”*®®
And, asinall disparate impact cases involving statistical evidence, the
defendant employers are free to rebut the relevance and reliability of
the plaintiffs’ statistics.*®

Second, the plurality saw the defendants' evidentiary burden as
providing some relief. Although Griggs said that the employers have
the burden of showing that any given requirement has a manifest
relationship to the practice at issue, “such a formulation should not be
interpreted as implying that the ultimate burden of proof can be
shifted to the defendant.” ! On the contrary, the plurality continued,

%14, 1t is also here that Justice O'Connor commenced speaking for only a plurality of
the Court. While agreeing with ner position on the applicability of disparate :mpact
analysis to subjective practices. four Justices declined to join the remainder of her
opinion. See infre notes 164-74 and accompanying text Only eight Justices voted 1n
Wateon because the remaining member. Justice Kennedy. took no part in the case. In
Wards Cove Packing Co. v. Atonio. 109 . Ct. 2115:19891. however, Justice Kenneds did
participate in the Court's decision and provided a fifth vote for the plurality vie
expressed in Watson

1ogg,

19:1d, at 2788,
1974 a1 2789
1974, a1 2789-90
1d, at 2790
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the ultimate burden of proving that discrimination against a
protected group has been caused by a specific employment
practice remains with the plaintiff at all times. Thus, when a
plaintiff has made out a prima facie case of disparate impact,
and when the defendant has met its burden of producing
evidence that its employment practices are based on legiti-
mate business reasons, the plaintiff must “show that other
tests or selection devices, without a similarly undesirable
racial effect, would also serve the employer’s legitimate inter-
est in efficient and trustworthy workmanship,”16?

Thus, in the plurality's view, the allocation of burdens of proof under
disparate impact analysis were sufficiently favorable to the defendant-
employers to justify evaluation of their subjective practices under
disparate impact analysis. Such standards of proof are, the plurality
concluded, enough to reduce employer incentives to modify legitimate
employment practices by introducing quotas or preferential
treatment.’®*

C. JUSTICE BLACKMUN’S SEPARATE
CONCURRENCE

‘Writing for himself and two other Justices,'®* Justice Blackmun
concurred with the plurality’s extension of disparate impact analysis
to subjective selection processes. He wrote separately, however, to
express concern over “the nature of the burdens this Court has allo-
cated for proving and rebutting disparate impact claims.”*% In Justice
Blackmun’s view, the plurality’s allocation of burdens of proof in
disparate impact cases “is flatly contradicted by our cases.”**¢ The
plaintiff who carries his initial burden of establishing a prima facie
case of disparate impact “shifts the burden of proof, not production, to
the defendant to establish that the employment practice in question is
a business necessity.”*®” The plurality’s proposed allocation of bur-
dens, Justice Blackmun continued, more closely resembles the alloca-
tion of burdens in disparate treatment cases as set forth in McDonnell
Douglas. What Justice Blackmun found “most striking” about the
plurality’s declaration, however, “is that it is a near-perfect echo of this

164

192]d. at 2790 {quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 11975}

18374, gt 2791

164Justices Brennan and Marshall were the other two Justices separately concurring
1d

19514 at 2792 Blackmun, J., concurringl.

1657y

15774
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Court's declaration in Burdine that, in the context of an individual
disparate ¢reatment claim, [tihe ultimate burden of persuading the
trier of fact that the defendant intentionally discriminated against the
plaintiff remains at all times with the plaintiff. "% In mixing those
burdens, the plurality “turns a blind eye to the crucial distinctions
between the two forms of claims.”!%?

To Justice Blackmun, the distinction was crucial because the con-
sequences of establishing a prima facie case under each theory are so
different. Under the disparate treatment model, the prima facie case
allows only an inference of discrimination that may not have actually
occurred. Thus, it is appropriate to give defendant-employers the ben-
efit of the doubt by leaving the burden of proof with plaintiffs at all
times. On the other hand, a prima facie case of disparate impact, as
explained by Justice Blackmun, already proves that the employment
practice has had an improper effect. Under such circumstances, giving
the employer the burden of proving the business necessity of the
practice is justified in light of Title VII's policies against such
barriers.'” Simply allowing a defendant employer to meet this burden
by producing evidence of a “legitimate business reason” will not suf-
fice, Justice Blackmun stated, and again is an “echo from the disparate
treatment cases.”'’! Such an allocation of burdens simply does not
justify an employment practice shown to exclude a protected class from
employment opportunities.”

Finally, Justice Blackmun took issue with the plurality’s sugges-
tions as to how subjective practices can be justified. First, the fact that
the job-relatedness of a subjective practice cannot be shown with usual
scientific precision does not excuse an employer from its burden of
proof on this issue. Different forms of evidence bearing on business
necessity, as well as “common sense” assessments, can play an in-
creased role here,*™ Second, the plurality’s prediction that employers
might find it easier to show business necessity in subjective practice
cases troubled Justice Blackmun. In his view, an employer’s mere
articulation of vague and general criteria in the face of proven dis-
parate impact would ill-serve Title VID's policy of eradicating discrim-
inatory barriers in employment. Moreover, the less well-defined the

'%°Id. :emphasis in originall iquoting Texas Dept. of Comm. Affairs v. Burdine, 450
US, 248, 253 1198141

18974 a1 2792.93
\Id. at 2794

\T5Ld. at 2796,
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criteria, the more difficult it will be to establish a link between the
criteria and the employer’s business interest,’*

V. DISPARATE IMPACT ANALYSIS AFTER
WATSON

On its surface, the Supreme Court’s decision to extend disparate
impact analysis to subjective practices can be viewed as an important
victory for Title VII plaintiffs. It is now clear that a broader range of
employment practices can be a basis for employer liability under the
disparate impact theory. Nevertheless, it is submitted that this exten-
sion was unjustified, unnecessary, and doctrinally flawed. Moreover,
the perceived victory won by Title VII plaintiffs in Watson may well
turn out to be their long-term loss. This section of the article will
address these points, discussing first why the Court incorrectly decided
Watson, and second, why the decision could become a defeat for Title
VII plaintiffs.

A. DISPARATE IMPACT AND SUBJECTIVE
PRACTICES

The doctrinal flaws in Watson are first apparent in the Court’s
contention that disparate impact is “in principle no less applicable to
subjective employment criteria than to objective or standardized
tests.”*” Although not objecting to the use of subjective practices per
se, or to the delegation of discretionary decisionmaking to lower level
employees, the Court still feared the potential for unlawful bias, argu-
ing that “i]t does not follow ... that the particular supervisors to
whom this discretion is delegated always act without discriminatory
intent.”*™® This may certainly be true, but is also precisely the situa-
tion for which the disparate treatment test was devised. The Court
acknowledged this, but nevertheless went on to say that “the problem
of subconscious stereotypes and prejudices would remain.”*?’ As an
example, the Court cited statements made to Watson during the selec-
tion process “that the teller position was a big responsibility with ‘a lot
of money . . . for blacks to have to count.’ ”178

414, The remaining Justice on the case, Justice Stevens, agreed that disparate
impact theory should apply to subjective practices. He took no position on the evidentia-
1Y issues, however, preferring to wait until the district court had made appropriate
ﬁndm% Id. at 2787, In Wards Cove Packing Co. v. Atonio, 109 8. Ct. 2115 {1989,
Justice Stevens dissented and endorsed the views expressed by the other separately
cuncumng Ju:mes in Watgon,

1757 g

1784

g
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The foregoing analysis, especially when considered in light of the
facts of Watson, argues for application of the disparate treatment
theory and nothing more. At her trial Watson initially tried to prove
that her supervisors, in exercising their subjective assessments of the
candidates, judged her by different standards than whites who sought
the same positions. Like most serious Title VII plaintiffs, she was able
to establish a prima facie case of disparate treatment,'’”® whereupon
the bank, through its supervisors, was required to explain its reasons
for selecting other candidates instead of Watson. The district judge.
sitting as the trier of fact, heard the evidence from both sides, observed
the demeanor of the witnesses, and had the unfettered opportunity to
judge whether the supervisors’ explanations were legitimate or were a
pretext for discrimination. Watson was unsuccessful in carrying her
burden of proof because the judge apparently concluded that the rea-
sons offered by the bank were genuine and that the subjective selection
process was not a pretext.

This was a rather ordinary application of the disparate treatment
theory. Both sides met their initial evidentiary burdens, narrowing
the facts gradually to ascertain the often elusive matter of intent. In
this light, given that the discrimination issue was resolved in the
adversarial setting of a federal district court, it is difficult to believe
that plaintiffs like Watson are entitled to more under Title VII
‘Whether the application of subjective criteria leads to either conscious
or unconscious discrimination, wherever the boundary between those
realms lies, the ultimate issue in these cases will always be the intent
of the decisionmaker. As outlined previously, subjective employment
practices involve either unstructured personnel processes (e.g., per-
sonal interviews or supervisor evaluations based on personal contact)
or assessments involving the unstructured evaluation of objective
measurements (such as grades, education level, or prior experience}.
The key attribute of such decisions, as courts have consistently found,
isthe reliance on judgment, intuition, and discretion, Mental processes
such as these are the focus of disparate treatment analysis and, where
these processes are alleged to be tainted by discriminatory animus, it is
disparate treatment analysis that guides us in evaluating the critical
issue of intent.

Although the disparate treatment and disparate impact models are
each designed to promote equal employment opportunity by uncover-
ing an employer's use of impermissible factors in making employ-

'7*In short, Watson presumably had little difficulty showing that she was a member of
a protected group, applied for an available position, was qualified for that position, and
was not selected. See supra note 22 and accompanying text for a discussion of the prima
facie disparate treatment cas
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ment decisions, the two theories are not identical and cannot be ap-
plied interchangeably. Each one has a different perspective in bring-
ing about the goals for which Title VII was enacted. As explained
previously, disparate treatment seeks to evaluate cases where an em-
ployer is alleged to have intentionally treated a member of a pro-
tected group differently solely because of their membership in that
group. Conversely, the disparate impact theory identifies a “facially
neutral practice” that has the effect of disproportionately excluding
members of protected groups. Under disparate impact analysis, the
employer’s actual intent is irrelevant—the disparate effect of the
practice, even if unintentional, will lead to Title VII liability unless
Jjustified by business necessity. With subjective criteria, however, un-
intentional discrimination is not a concern. As emphasized in most
subjective practice cases, the principal fear has always been that sub-
jective criteria will be influenced by the biases of the person making
the decision.

Objective criteria are traditionally neutral in design and applica-
tion. They are applied mechanically and without deviation among all
applicants or employees. The disparate impact model evaluates
whether these criteria have a disparate impact upon members of a
protected class despite undeniable fairness and uniformity in treat-
ment and application of the criteria. Conversely, subjective criteria
are heavily influenced by factors that are personal to the one making
the selection decision. They are unavoidably affected by the de-
cisionmaker’s own perspective, background, beliefs, and values, and
their application will vary from case to case. Subjective practices thus
lack the uniformity associated with objective criteria, which makes
the latter amenable to disparate impact analysis.

In addition to these doctrinal flaws, the Court also overestimated
the necessity of applying disparate impact analysis to subjective prac-
tices. Courts using disparate treatment analysis have long been
sensitive to the possibility that decisions resulting from recourse to
subjective selection practices can be motivated by discriminatory in-
tent.*® Ever since the seminal decision in Rowe v. General Motors, '8
courts have understood that subjective selection processes provide a
ready mechanism for intentional discrimination, especially where
the decisionmakers are of a race or sex different from that of the

1$3See supra notes 84-93 and accompanying text. See also B. Schlei & P. Grossman,
supra note 13, at 181-205; Denis, Subjective Decisionmaking: Does it Have a Place in the
Employment Process?, 11 Empl. Rel. L.J. 269, 270-76 (1985) (and cases cited therein)
191457 F.2d 348 (5th Cir. 1972)
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applicant.'®2 Further, courts have readily found discriminatory treat-
ment where the employer’s very use of a subjective selection process
was unjustified. This is particularly likely in cases involving jobs
with minimal skill requirements or requirements that are easily
quantifiable *** Given this extensive judicial history of closely
scrutinizing subjective practices for their potential discriminatory
application, it is difficult to see why the Court could conclude that
disparate impact analysis also had a role to play in an area where
disparate treatment analysis is more than equal to the task. Even
conceding lesser judicial scrutiny of subjective practices at the white
collar level, there is no real argument that disparate impact theory
will resolve this perceived double standard.

In fact, Watson raises a rather paradoxical view with respect to the
application of these theories of discrimination. On the one hand, the
Court views subjective selection practices as suspect because of the
risk that certain individuals, in certain situations, will make discre-
tionary decisions that are influenced by their discriminatory feelings,
On the other hand, the Court suggests that these same subjective
processes are a facially neutral standard, the systematic application
of which make their operation amenable to disparate impact analy-
sis. As one court has cogently stated in a similar setting, it is “logical-
ly impossible to prove both propositions,”5*

This is not to deny, however, that the use of subjective selection
processes may coincide with an under-representation of protected
group members in certain jobs. Courts will frequently encounter
large statistical disparities in relative employment groupings and not
be able to trace them readily to any specific employment practice,
objective or subjective. Nevertheless, without resorting to disparate
impact analysis, plaintiffs in those cases can still make good use of
statistics in attacking the subjective aspects of job selection. This is
largely because, in appropriate circumstances, a significant statistic-
al disparity will support an inference of intentional dis-
crimination. 83 In assessing the role of statistics in inferring discrim-
inatory intent, the Supreme Court has stated:

[T)he statistical evidence [should not be] offered or used to
support an erroneous theory that Title VII requires an em-

“*4See supra note 92 and accompanying text. See also Royal v. Missouri Highway &
Transp. Comm'n, 655 F.2d 159, 164 {8th Cir. 1881 Nanty v. Barrows Ca.. 660 F.2d 1327,
1334 i9th Cir. 1981°,

153Sce supra notes 91-98 and accompanying 1ext

13Rogsini v, Ogilvey & Mather. Inc., 798 F.2d 590, 605 12d Cir. 1986

13Hazelv:aod School Dist. v. United States, 433 U.S. 299, 306-13 11977
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ployer’s work force to be racially balanced. Statistics show-
ing racial or ethnic imbalance are probative in a case such as
this one [involving subjective hiring practices] only because
such imbalance is often a telltale sign of purposeful dis-
crimination; absent explanation, it is ordinarily to be ex-
pected that nondiscriminatory hiring practices will in time
result in a work force more or less representative of the ra-
cial and ethnic composition of the population in the commu-
nity from which employees are hired. Evidence of longlast-
ing and gross disparity between the composition of a work
force and that of the general population thus may be sig-
nificant even though § 703(j) makes clear that Title VII im-
poses no requirement that a work force mirror the general
population, 88

Thus, plaintiffs attacking the discriminatory effeets of subjective
practices may still be able to prove discrimination in certain cases
without the disparate impact theory. Under disparate treatment
analysis, statistics showing a disproportionate representation of
minorities in jobs at issue could seriously undermine employers’ prof-
ferred legitimate nondiseriminatory justifications for their subjective
decisions. Confronted with such statistics, the court could well con-
clude that those reasons were pretextual and that the subjective de-
cisions were tainted by impermissible bias.®"

In addition to its arguments equating the disparate treatment and
impact theories in prineiple, the Court also maintained that confining
disparate impact analysis to ohjective practices would render the
Griggs test “a dead letter.”*®® In reaching this conclusion, Justice
O’Connor first stated that regardless of how subjective and objective
criteria were distinguished, when a selection system combines both it
would usually have to be considered subjective. Thus, when assessing a
risk of a disparate impact challenge, employers would generally try to
include some subjective component into the process. For example, by

*#iTeamasters v. United States, 431 U.8. 324, 339-40 n.20 {19771

'¥7Cf. Diaz v. American Telephone & Telegraph. 752 F.2d 1356. 1363 19th Cir. 19851
Istatistical evidence of employer's hiring and promotion practices is probative of mo-
tive and may create an inference of discriminatory intenti; Miles v. MNC Corp.. 750
F.2d 867, 572 i11ch Cir. 1985! (statistical evidence comparing racial composition of
pool of qualified applicants with those actually hired used to assess discriminatory
intentl. See also Shoben, The Use of Statistics to Prove Intentional Employment Dis-
crimination, 46 Law & Contemp. Probs. 219, 222 119831 iarguing that if employment
decision is based on subjective standards, statistics alone could often establish a prima
facie case of intentional discrimination:

“**Watson, 108 S. Ct. at 2786
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adding a brief interview (subjective) to an aptitude test (objective) an
employer such as the one in Griggs could insulate the entire selection
process from disparate impact challenge, so long as the objective com-
ponent was not absolutely determinative.

The reasoning here is flawed in at least two major respects. First,
employers will not always be able to shield their objective criteria so
easily from disparate impact analysis. As noted previously, courts can
be particularly hostile to the use of subjective selection processes
where there is a statistically significant disparity in hiring or job
placement and there is no apparent justification for their use. This is
particularly true where the jobs involved require minimal or easily
quantifiable skills. Indeed, such an argument could readily be ad-
vanced with respect to the blue collar jobs at issue in Griggs and
seriously undercuts the Court’s peint here. In essence, it is rather
doubtful that the company in Griggs could have masked the disparate
effects of its testing and diploma requirements by adding a superfluous
interview step that would only have bolstered inferences that the
employment situation was bereft of equal opportunity. With this
problem in mind, courts often excuse plaintiffs from incorporating any
measure of subjective criteria in their statistical attacks on an employ-
er's practices, reasoning that those criteria are too likely to be the
subject of discriminatory influence in their application.® Thus, plain-
tiffs will often be able to mount statistical attacks on the effect of the
remaining objective criteria even though they were not absclutely
determinative in the employment decision. Moreover, even if the use of
a subjective component could shield objective practices from strict
disparate impact analysis, an employer may still not be in the clear. If
there is a large statistical disparity in hiring or promotions, along with
a subjective evaluation of dubious connection to any business purpose,
courts will often find the subjective practices a pretext for dis-
crimination.'® In sum, the actions that the Court suggests employers
will take to shield themselves from disparate impact liability may only
set the stage for a finding of disparate treatment. The Watson opinion,
though differentiating between the theories of discrimination, mis-
takenly assumes that they exist in vacuums of mutual exclusivity and

159560, ¢.¢., James v, Stockholm Valves & Fittings Co.. 539 F.2d 810, 332-33 i5th Cir
1977 imerit ratinge of predominantly white supervisors should not be included ir
yegression analysis because there is a potential for racial bias in their subjective evalu-
ations!, cert. denied, 434 U.S. 1034 119781 Segar v. Civiletti. 508 F. Supp. 690, 697, 712
D.D.C. 1981: ipromotion criteria should be included in regression analysis only if they
are objective and quancifiable, and not if they are subjective:, aff'd in relevant port sub
nom, Segar v. Smith, 736 F.2d 1249 :D.C. Cir. 19841 cert. denied, 471 US. 1113 11945

3See supra notes 185-36 and accompanying text.
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that practices adopted to minimize liability under one theory will have
no effect on potential liability under the other.

Second, the Court’s contention that subjective criteria can be
merged with objective criteria to create a self-contained subjective
system seems to be contradicted by language found later in the opin-
ion. Discussing the evidentiary aspects of a disparate impact chal-
lenge to subjective practices, the plurality stated that “[t]he plaintiff
must begin by identifying the specific employment practice that is
challenged. . . . Especially in cases where an employer combines sub-
jective criteria with the use of more rigid standardized rules or tests,
the plaintiff is in our opinion responsible for isolating and identifving
the specific employment practices that are allegedly responsible for
any observed statistical disparities.”*®* The plurality appears to be
saying here that Title VII plaintiffs faced with an array of employ-
ment practices, some objective and others subjective, should be able
o identify the specific practice or practices that have caused the dis-
parate impact. Thus, it would seem to follow that a plaintiff, normally
through the use of statistical analysis, should also be able to isolate
and identify a specific objective standard as having a disparate im-
pact after having separated its effect from that of the other subjective
components of the employment decision. Whether this is realistic,
however, calls for a brief look into how a statistical case of disparate
impact is made.

As exemplified by Griggs, employment discrimination law relies
heavily upon the use of statistics in establishing or rebutting in-
ferences of discrimination. In Griggs the Court noted the absence of
black employees in the higher levels of the company's work force and
partially traced that absence to the company’s high school diploma
requirement. Because blacks in North Carolina were much less likely
to have diplomas than were whites, this requirement had the im-
permissible effect of disproportionately blocking the advancement of
black employees. Proving disparate impact in later cases often proved
more complex, however,

Where a number of criteria, either objective or subjective, comprise
an employment decision, a simple evaluation of hiring or promotion
statistics usually will not satisfy a plaintiff’s burden of proof. In
evaluating a pool of applicants, a mere comparison of percentages

'“Watson, 108 S. Ct. at 2788 iemphasis added;. Although the concurring Justices did
not join this portion of the plurality's opinion, they voiced no specifc sbjction 1o Chs

proposition in their separate Id. 242791-97 (Black J., coneurring). In
Wards Cove Packing Co. v. Atonio, 109 S. Ct, 2115 (1989), howe\er the same Justices
specifically took issue with the of sp he practice. See

id. at 2127 (Stevens, J., dissenting), ZISG\Elackmun I dlssentmg\
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hired or promoted will say little as to whether the disparate effect
resulted from differing qualifications or frem diserimination. More
importantly, there would be little insight as to which components of
the employment decision had the greatest impact in the employment
decision. Because of cases such as these, multiple regression analysis
has assumed increasing importance in Title VII litigation.'#?

Simply put, multiple regression analysis is a statistical technique
designed to estimate how one set of factors (e.g.. education. test
scores, age, or performance’ influence another single variable te.g.,
hiring or promotion;. Regressions use a complex array of mathemat-
ical formulas that produce estimated numerical weights for each de-
cision-influencing factor and that indicate the comparative effect
those factors have on an outcome.'®® The regression also enables one
to correlate the effects of those factors to determine the degree to
which they might act in combination to influence an outcome, -

A twist arises in situations involving a blend of subjective and
objective practices, While the latter involve test results and education-
al levels that are quantifiable and can be easily incorporated into a
regression model, the same cannot be said for subjective criteria, First,
there is the obvious problem of quantifying the intangible qualities
le.g., leadership, personality, trust, or judgment} which subjective
selection processes seek to evaluate. Absence of such quantification
often renders subjective criteria useless for incorporation into amathe-
matical model. Second, assuming the employer could quantify a sub-
jective selection technique ithrough numerical merit ratings, for ex-
ample), there is a further problem in using those results in a regression
analysis. As explained earlier, while subjective criteria would admit-
tedly affect the hiring or promotion decision. they may also be subject
todiscriminatory influence in their application. For this reason, courts
have generally excused plaintiffs from incorporating subjective crite-
ria in their regression analysis '®®

Given that plaintiffs may not be able to incorporate a nonquanti-
fiable or potentially biased subjective process into a regression analy-
sis, all that remains is to show that some of the remaining objective
criteria. whether test scores or educational levels, correlate with the

1#83ce generally W. Connolly & D. Peterson, Use of Statistics in Equal Employment
Opportunity Litigation App. B, C 119885 D, Baldus & J. Cole, Statistical Proof of Dis-
crimination ch, § 119807 Finkelstein, The Judicial Reception of Multipie Regression
Studies tn Race and Sex Discrimination Cases. 80 Colum L. Rev. 737 :19801

1D, Baldus & J. Cole, supra note 198, at ch. &

g

3See supra note 189 and accompanying text
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selection decisions regarding members of the protected group. Using
regression analysis, this can be done, and the objective criteria can be
either accepted or rejected as explanatory factors in the selection
decision. In any event, the core purpose of Griggs, the identification
and evaluation of objective factors having a disparate impact on pro-
tected groups, is preserved regardless of the employer’s incorporation
of subjective components into the process. Notwithstanding the Waz-
son plurality’s contrary assertion, it is simply not that significant
whether an objective device such as a test is “absolutely de-
terminative.” If such a device is found to be an important factor in the
selection process, and correlates adversely with minority hiring in a
statistically significant way, a prima facie case of disparate impact is
established.

There will be cases, however, where there is no statistically signif-
icant correlation between the isolated objective criteria and minority
hiring or promotions. Presumably, attention would then focus upon
the employer's subjective evaluation system, previously unevaluated
because it was either nonquantifiable or possibly tainted by discrim-
inatory application. In this situation, if discriminatory intent cannot
be proven, the case should be over. Nevertheless, post-Watson plain-
tiffs might attempt to argue that the subjective component, by process
of elimination, must be the moving force behind the statistical dispar-
ity. Perhaps this is what the Court meant by implication when it said
plaintiffs raising disparate impact attacks must identify the specific
employment practices causing the undesirable effects. Whether a pri-
ma facie case can be made in this manner is nonetheless one of the
questions raised but left unanswered by Watson,'%

In any event, it is difficult to reconcile the Court’s insistence that
plaintiffs identify the specific challenged practice causing the dis-
parate impact with its earlier contention that defendants can shield
their objective practices from the same attack by adding a subjective
component. Either plaintiffs will be able to segregate a practice and
show its impact, or defendants will be able to frustrate the entire
process by adopting a multi-step selection procedure that necessarily
shields all steps from disparate impact analysis. Although it is far from

195U nfortunately, the Court's subsequent opinion addressing this issue, Wards Cove
Packing Co. v. Atonio, 109 8. Cr. 2115 (1989), shed virtually no additional light on this
aspect of the prima facie case. See generally Campbell, Regression Analysis in Title VI

ases: Minimum Standards, Comparable Worth, and Other Issues Where Law and Sta-
tistics Meet, 36 Stan. L. Rev. 1299 (1984) (explaining how “two-equation regression
anslysis” can be used to evaluate multi-step employment practices to identify the spe-
cific practices having a disparate impact on protected groups)
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clear, the Court probably intended the former interpretation.'%” If this
is so, then employers will not necessarily be able to shield their objec-
tive screening devices from disparate impact analysis by adding sub-
jective components, and this concern collapses as support for the
Court’s argument that disparate impact analysis had to be extended to
subjective practices to preserve the core Griggs test. In fact, the plural-
ity's explanation of the respective burdens of proof in these cases, as
discussed in the next subsection, points the law in the opposite direc-
tion. Needing only an additional vote to become controlling precedent,
the Watson plurality places Griggs in a truly precarious position.

B. POST-WATSON DISPARATE IMPACT
ANALYSIS

Having determined that disparate impact theory should apply to
subjective practices, the Watson plurality has given Title VII plaintiffs
a victory they could probably do without. While the extension of the
theory definitely broadens the scope of employment practices suscept-
ible to disparate impact attack, the plurality’s characterization of the
respective burdens of proof threatens Griggs's continued vitality. Be-
fore addressing this concern, however, one aspect of the plurality’'s
allocation of burdens merits applause

As noted previously, the plaintiff’s burden of establishing a prima
facie case of disparate impact in subjective cases includes the
identification of the specific employment practice that is challenged.
Usually this will not be a particularly easy task in subjective practice
cases, given the difficulty in pinpointing how a fairly amorphous
subjective practice, difficult to measure, causes a statistically signif-
icant digparate impact on a protected group, Nevertheless, this por-
tion of the Watson opinion reflects a proper balance regarding the
respective burdens of proof.

The wisdom of this result is apparent upon consideration of a pre-
Watson Eleventh Circuit opinion in Griffin v. Carlin.*®® In that case,
black employees of the postal service sued, claiming discrimination in
the service’s subjective promotion system. The employees specifically
alleged that the promotion system denied advancement to blacks in
disproportionate numbers. The promotion process included promotion
advisory boards, along with records of awards and discipline.’® Reject-

¥See infra notes 198-206 and accompanying text for a discussion of why the
requirement that plaintiffs identify the specific employment practice ca the
alleged disparate impact is critical to a properly evaluated disparate impact case

195755 F.2d 1516 +11th Cir. 1983;

1Id. at 1522,
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ing the service’s arguments to the contrary, the court of appeals held
that the plaintiffs need not identify the specific subjective practice
alleged to be causing the disparate impact. Rather, the plaintiffs,
armed only with statistics showing overall disparity in promotions,
could use disparate impact analysis to challenge the results of a multi-
component selection process without identifying a specific practice
causing the challenged effect *°

In the wake of Watson, this aspect of Griffin v. Carlin is no longer
good law. Plaintiffs will not be able to cite statistical disparities in
the work force, claim that the disparity is the result of the systemic
effects of multiple practices, and thereby force employers to validate
each step in their hiring and promotion process. As the plurality
noted in Watson, it is “unrealistic to suppose that employers can elim-
inate, or discover and explain, the myriad of innocent causes that
may lead to statistical imbalances in the composition of their work
forces.”?®! An enormous burden would fall on employers had the
Court adopted a contrary position. Professional validation of selection
procedures is an extremely expensive and time-consuming task. The
validation of even one job requirement can be both lengthy and
costly.2°2 Requiring employers to validate every aspect of every sub-
jective selection decision after a plaintiff has done little more than
show a statistical disparity could be devastating. As the Fifth Circuit
has noted, requiring a plaintiff to identify a specific practice causing
the discriminatory impact is completely reasonable because it “allo-
cate[s] fairly the parties’ respective burdens of proof at trial. The
aggrieved party must prove a disparate impact due to the selection
procedure. The employer has the burden of proving that the selection
procedure is justified by a legitimate business reason.”*”* Permitting
a plaintiff to challenge an array of practices

would allow the disparate impact of one element to require
validation of other elements having no adverse effects. The
burden of determining the validity of a screening procedure,
weighing not only on the employer but also on the limited

01d, at 1525

“1Warson, 108 S, Ct, av 2787

“2See c.g., Lerner, Employment Discrimination: Adverse Impact, Validity, and
Equaltty, 1979 Sup. Ct. Rev. 17, 18 1.6 (“adequate eriterion validity studies tend to cost
something between $100,000 and 5400,000 and . . . take approximately two years”)
Gwartney. Asher, Haworth & Haworth, Statistics, the Law and Title VII: An Econo-
mist’s View, 54 Notre Dame Law. 633, 643 119791 ( “Employers seeking to validate the
job-relatedness of a single employee characteristic such as an arithmetic test for
mBChlnlatb could expect to incur validation costs ranging from $20,000 to £100.000."

“Pouncy v. Prudential Ins. Co., 668 F.2d 795, 800 i5th Cir, 1982
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resources of the distriet court, will not be imposed where
proof of an absence of discriminatery effect attributable to
the procedure shows it to be unwarranted.2*

Furthermore, there is little merit to the suggestion, offered by the
Eleventh Circuit in Griffin v. Carlin, that employers are better situ-
ated to identify the specific practice in a multi-component selection
process that could have an adverse impact.2°> Multiple regression
analysis, which evaluates the relative effects of several practices, is
as available to plaintiffs as it is to emplovers in identifying the spe-
cific practice responsible for the disparisy.®®

Notwithstanding the plurality’s commendable decision regarding
this aspect of the plaintiff’s prima fac:e case. the Justices did not
reach similarly persuasive results when discussing the defendant’s
corresponding burden. Citing Griggs, the plurality reiterated the
proposition that once disparate impact is established, a defendant
employer has the burden of showing the challenged requirement has
a manifest relationship to the employer’s business purpose. In a
rather startling departure from precedent, however, the plurality
then stated that “such a formulation should not be interpreted as im-
plying that the ultimate burden of proof can be shifted to the de-
fendant.”?%7 In their view, the ultimate burden remains with the

2’“‘R1\'era v. City of Wichita Falls, 665 F.2d 581, 539 :5th Cir. 19821

2%5Griffin v. Carlin, 753 F.2d at 1526-28

#%See supra nates 192-96 and accompanying text. Perhaps the only exception to the
requirement that plaintiffs identify the specific prectice causing a disparate impact is a
case like Segar v. Smith. 738 F.2d 1248 iD.C Cir. 1984:, cerf. denied, 471 U.S. 1115
19851 In that case. the plaintiffs set forth a prima facie case of class-wide disparate
treatment. prompting the defendants to offer a tpecific employment practice as the
legitimate. nondiscriminatory reason for their hiring decisions. According to the D.C
s articulation of a practice as a defense to a treatment case es-
tablishes & prima facie impact case against the defendant. The defendants must then
defend that practice under the business necessity test required by disparate impact
270.72
rv. Smith may well represent that peculiar sicuation where the disparate im-
pact and disparate treatment tests are truly complementary. One leads directly into
the other and, in fact, comprises part of the prima facie case of the other. Although
Watson states that arate impact plaian~ st identify the specific challenged
practice. the Court's opinion does rot envision the situation of plaintiffs who do not
discover until midway through litigation that they are in a disparate impact case. Ir.
these situations. it would seem advisable to allow the case to proceed under the dis-
parate impact theory. The fact that the defendant employer, rather than the plaintiff.
had identified the practice at issue would be immaterial given the presence of the
prima facie case By the same token, however, if the Watson plurality's position or
burdens of proof becomes contralling, the employer's articulation of the practice as a
defense in the disparate rreatment case may well suffice as a defense 1n the impact

ez

case.
AT Watson. 108 §

Ct. at 2790,
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plaintiff at all times in these cases; the defendant meets this burden
by merely producing evidence that the practices in question are based
on legitimate business reasons 2%

As Justice Blackmun's separate concurrence duly noted, the plural-
ity's position here does not comport with the Court’s earlier cases.
Although the pertinent language in Griggs is somewhat unclear on the
issue,?? language in the Court’s later cases seemingly clarified the
defendant’s burden in disparate impact cases. In its key post-Griggs
disparate impact case, Albemarle County v. Moody, the Court plainly
stated that the employer must “meet the burden of proving that its
tests are jobrelated.’ "2!° Further, in Dothard v. Rawlinson, the Court
again stated that an employer faced with a prima facie case of dis-
parate impact must “prov(e] that the challenged requirements are job
related.”?'! As Justice Blackmun noted, again correctly, the plural-
ity’s proposed burden for the employer more closely resembled the
burden of production found in disparate treatment cases.?!?

In support of its decision to reformulate the employer's burden, the
plurality cited the Court's earlier decisions in New York City Transit
Authority v. Beazer®® and Washington v. Davis.?** Unfortunately,
neither case supports the plurality’s view that defendants in disparate
impact cases have only a burden of production. The first case, Beazer,
involved a transit authority rule that barred from employment persons
enrolled in methadone treatment programs. A group of methadone
users brought suit, alleging that because over sixty percent of those in
New York City receiving methadone maintenance in public programs
were minority group members, the transit authority policy had a
disparate impact on those groups and thus violated Title VII.>** Not-
ing that the plaintiffs had failed to include in their statistics data
concerning 14,000 methadone users in private programs, the Court
concluded that there was a strong possibility that the total percentage
of minority group methadone users was no greater than the percentage

203

209+ Tlhe employer 'has] the burden of showing that any given requirement must
have a manifest relationship to the employment in question.” Griggs v. Duke Power
Co., 401 U.S. 424, 432 (1971) iemphasis added:

%45 lbemarle County v. Moody, 422 U.S. 405, 423 (1975} (emphasis added)

2UDothard v. Rawlinson, 433 U.S. 321, 329 iemphasis added}

212Watson, 108 8. Ct. at 2792 1Blackmun. J., concurring/. See supra notes 20-40 and
accompanying text for a discussion of McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973, and its progeny.

215440 U.S. 568 (1979

214496 U8, 229 (1976).

#1%Benzer, 440 U.S. at 572-77
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of minorities in the general New York City population. Accordingly. a
prima facie case of disparate impact had not been established.?'® Then,
in dicta, the Court stated that notwithstanding the lack of a prima
facie case, the transit authority had shown that its policy was job
related.?!" In a footnote, the Court posited that so long as the hiring
rule was related to the “legitimate employment goals of safety and
efficiency,” it passed muster under Title VIL.?!® Then, in a mixing of
concepts that was perhaps a precursor to Wazson. the Court found that
there was no indication the policy was motivated by racial animus, ??

At most, Beazer supports the proposition that in the face of weak,
unproven claims of disparate impact, an employer’s articulation of
legitimate business interests will suffice to justify the challenged
employment policy. Aside from its explanation of how to recognize a
relevant labor pool, the case offers little to the development of dis-
parate impact analysis per se, because the absence of a valid prima
facie case shifts no burden, either of proof or production, to a defendant
employer, Thus, the Court’s analysis in Beazer regarding the employ-
er's evidentiary burden, offered after it was clear there was no valid
prima facie case, offers minimal support for the plurality’s more far-
reaching conclusions in Watson,

Similarly, the plurality’s citation to the limited evidentiary burden
allowed for the defendant-city in Washington v. Dauis offers scant
support for its reallocation of burdens in Watson. As discussed earlier,
Washington v. Davis involved an equal protection attack on aptitude
testing for police training and was therefore decided outside the con-
text of Title VIL. Thus, the Court was satisfied with the city's showing
that the test had “some relationship™ to success in police training
because the city only needed to establish. in response to the con-
stitutional attack. that it had acted without discriminatory intent. In
sharp contrast to the Title VII scenario, where employer intent is
irrelevant and the focus is upon the disparate effect of a facially
neutral employment practice, the constitutional disparate impact test
gives greater deference to governmental employment screening and is
therefore far less useful to plaintiffs in attacking those practices

4004, at 584-86

“VId, at 387.

2190d gt 587 n.31

21874 at 587. As discussed previously 1see supra notes 36-58. 76 and accompanying
text:, diseriminatory animus is cot ered irrelevant in disparate impact cases,

#%In Wards Cove Packing Co. v. Atonio, 109 8. Ct. 2115 (19891, Justice White, writ-
ing for the majority. gave passing attention to the problems raised by the Court's previ-
ous decisions in Albemarle County and in Rawlinson. *[To the extent that those cases
speak of an employers’ ‘burden of proof’ with respect to a legitimate business justifica-
tion defense.” Justice White stated. “they should have been understood to mean an
employer's —but not by *1d. at 2126
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As with Beazer, the Court’s opinion here sheds no real light on the
precise issue of what burden an employer in a Title VII disparate
impact case carries once a plaintiff has made a prima facie case.
Indeed, the constitutional issues in Washington v. Davis make the case
largely inapplicable to Title VII evidentiary issues. Considered
against the relative clarity of the language and holdings in Albemarle
County and in Rawlinson, the plurality’s misuse of precedent in Wat-
son is largely indefensible.

Aside from this clear break from precedent that would normally be
controlling, other reasons going to the very heart of Griggs support
maintaining a burden of proof with the employer. Once a plaintiff has
shown that a specific, facially neutral practice has caused a disparate
impact, an undeniable harm to Title VII's policy goals has been iden-
tified. As Griggs instructs, Title VII was enacted te provide equal
employment opportunity and to remove the barriers that frustrated
achievement of that goal. Employment practices, whether subjective
or objective, that operate to exclude certain groups are certainly barri-
ers Title VII was designed to eradicate. Indeed, a plaintiff making a
successful prima facie case against a subjective employment practice
has made at least as significant a showing as another plaintiff attack-
ing an objective practice. Given the decidedly more difficult problems
of proof, the subjective-practice plaintiffhas arguably accomplished an
even greater feat. Nevertheless, the Watson plurality would allow the
practice to continue, subject only to the employer’s articulation of some
legitimate business justification. As a long line of disparate treatment
cases has indicated, this burden is easily carried.?*! Unless the plain-
tiff can prove that some alternative practice would achieve the same
business goal without causing a similarly undesirable disparate effect,
the status quo will stand. This result is clearly at odds with Title VII's
stated goal of eradicating such barriers to equal opportunity.???

Assuming that the plurality truly wants to extend disparate impact
analysis to subjective practices, there is simply no persuasive reason
for giving the employer a lighter burden in these situations. Indeed,
the law should, and often does, impose a burden of proof on a party
whose behavior has been shown to cause a socially undesirable effect.

1See supra notes 43-44 and accompanying text

2The Watson plurality opinion ripened into & majority holding in Atonio, where the
Court saw little problem in keeping the burden of pracf with plaintiffs at ll times. The
majority in that case asserted that this result “conforms with the usual method for
allocating persuasion and production burdens in the federal courts.” 108 5. Ct, at 2126
Moreover, in a mixing of methodologies that is gradually becoming the bane of this
area of civil rights jurispradence, the Afonio majority noted that its allocation of evi-
dentiary burdens also “conforms to the rule in disparate treatment cases.” Id.
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An employer whose screening devices, either subjective or objective,
operate to exclude statutorily protected groups certainly fits within
this notion. Furthermore, the law often imposes a burden of proofon a
party with superior access to the evidence.??® Title VII defendants,
knowing the needs of their businesses better than perhaps anyone else,
particularly as those needs give rise to the challenged practices. can
reasonably be expected to carry this burden or else abandon the prac-
tices.

Reading the plurality’s opinien in Watson. one is struck by the
Justices’ concern that excluding subjective practices from disparate
impact analysis would destroy Griggs. By so extending that analysis,
and then by excusing the defendant employer from a burden of proof
after the plaintiff has established a difficult prima facie case, the
plurality is nonetheless doing precisely that. Indeed, employers now
have an extra incentive to adopt subjective practices wherever they
can, mindful that even if a plaintiff makes a disparate impact showing,
they need only carry an easy burden of production to escape liability

Nevertheless, part of the plurality's rationale for its reallocation of
burdens of proof stemmed from its fear that employers, faced with an
onerous burden of validating subjective practices, would resort to
surreptitious quotas in order to ensure that no plaintiff could make a
prima facie case. Although this is conceivable, the Court’s reasoning
does not provide conclusive justification for its redefinition of disparate
impact analysis.

First, the plurality giveslittle weight to any possibility of validating
subjective practices. Indeed, they seem to assume it cannot be done.
This may be correct, but such a view is particularly puzzling in light of
the plurality’s counter conclusion that a plaintiff can identify a specific
subjective practice as having a disparate impact. Although precisely
how plaintiffs will do this is an open question, if a plaintiff can make
such a showing (presumably with statistics), why could an employer
not mount a corresponding defense (presumably using statistics from a
validation study!? While presenting daunting problems of proof for
both sides, the relative complications are not so obviously weighted to
one side or the other as to justify a wholesale reallocation of the
burdens of proof. In fact, there is some authority for the proposition
that subjective practices can be validated.?

“4See generally C. McCormick. A Handbook an the Law of Evidence § 337 :E. Cleary
3d ed. 19841,

%I the employment context. validation refers to establishing a logical relationship
between & particular selection device and job performance. This is normally done
shrough a validation study conducted by an industrial psychologist. Doverspike, Bar-
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Even if the process would be time-consuming and laborious, and
would lend itself to highly complex litigation, the lack of an easy
validation technique is simply no reason for excusing an employer
from proving that a selection device having a disparate impact is either
job related or justified by business necessity. Indeed, it is rather trou-
bling that the Court dismissed prospects of an employer validating a
particular practice while still assuming that a plaintiff could identify
the same practice and show that it causes a statistically significant
disparate impact. Such an imbalance of burdens of proof is surely at
odds with the equal opportunity goals of Title VIL

Nevertheless, even if validation of subjective practices is possible,
many employers, perhaps because of prohibitive costs, would choose
not to validate their subjective practices. Given the prospect of dis-
parate impact liability, however, they would still need to ensure that

rett, & Alexander, The Feasibility of Traditional Validation Procedures for Demon-
strating Job-Relatedness, § Law & Psychology Rev, 35, 36 {1985\, When a selection
procedure is determined to be validated, industrial psychologists understand that the
predictions inferred from the result have a high rate of accuracy. For validation to be
meaningful, it must predicy perfcrmance of a specific task or other relevant job behav-
mr L Cronbach, Essentials of Ps: chnlcglcal Testing 125 i4th ed. 1984). The Equal
Opportunity Commission’s Uniform Guidelines on Employee Selection
Procedures, 20 C-F R, 85 1607.1 to 1607.15 (1978), recognize three ways of validating a
selection device. Criterion-related validity, possibly the most used method, involves a
determination that a test result is sy: sremaucally related to some measure of job perfor-
mance. Content validation involves a determination that the assessment device ac-
curately reflects a representative sample of important aspects of job performance, The
third type, construct validation, involves a determination that the assessment instru-
ment accurately measures the degree to which certain characteristics have been deter-
mmed 1o be important for successful job performance. d. § 1607.5
that emp periance too much diffeulty in validating
their subjective practices, the Watson plurality may have given too much emphasis to
traditional critevion-related validity iused in cases where it is relatively simple to
quantify the acreening device and job performance! and overlooked the two alternative
methods of validation. See Doverspike. Barrett, & Alexander. supra, at 37 inoting
tendency of disparate impact critics to give undue weight to criterion-related validity
at expense of other two methods!

Using the latter two methods, particularly content validation, showing the job
relatedness of subjective practices might hecome somewhat more manageable, Both
validation methods require the emplayer to first perform & job analysis that clearly
identifies the most important compenents of successful job performance. Such data
could be obtained from supervisors. personnel specialists. job experts, or job de-
scriptions. Thompson & Thompson. Court Standards for Job Analysis in Test Valida-
tion, 35 Personnel Psvchology 865 (1982!. From there, a close link between the sub-
Jjective assessment device and the identified job content is established. See American
Psychology Association. Standards for Educational and Psychological Testing 61
(1983}, For example, in the interview context. interview guestions and the data elicited
would have to be carefully linked ta the job analysis and the performance characteris-
tice required. Some studies indicate that such interview judgments can be valid in-
dicators of later job performance. See Avery & Campion. The Employment Interview: A
Summary and Review of Recent Research, 35 Personnel Psychology 281 118821
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no plaintiff, citing statistical disparities, can establish a prima facie
case of disparate impact. The only way to do this, the plurality argued,
is to adopt surreptitious quotas as a low risk alternative to an ex-
pensive validation system.

The plurality’s fear in this regard, though understandable, is prob-
ably overstated. In the first place, it is questionable whether employers
in a competitive business environment can ever systematically ignore
quality when making selection decisions. There is simply too much
truth to the common gense notion that an employer’s business fortunes
are directly tied to the quality of the people he hires. Moreover, Griggs
has never stood for the proposition that an employer is required to hire
unqualified people.?23 Nevertheless, the plurality is at least partially
correct insofar as the preferential hiring of protected group members
may skew the employer’s hiring calculus when he strikes the difficult
balance between hiring the best qualified people while still minimiz-
ing his exposure to Title VII liability.

While this dilemma certainly exists, a key issue the plurality never
discusses is the impact of Connecticut v. Teal.?*® As discussed earlier,
the employer in that case sought to defeat a prima facie showing of
disparate impact by specifically promoting black candidates from an
eligibility list at a much higher rate than white candidates on the list
Even though the testing requirement needed to get on the list w
shown to have a disparate impact on blacks, the employer argued that
his “bottom line” numbers provided a complete defense against Title
VIlliahility. The Court disagreed, holding that so leng as the testhada
disparate impaet on blacks and kept a disproportionate number from
receiving what would eventually amount to preferential treatment,
the actual promotion numbers, although indicating anything but dis-
crimination, were no defense %47

This case could have significant impact in the subjective practice
context. For example, an employer using interviews as a component of
his promotion process may still face the possibility that minority group
plaintiffs will be able to show through multivariate testing that the
interviews have an exclusionary effect on their group, much as the
ohjective screening test did in Teal. The fact that some of their group
survive the “interview cut” and then are hired or promoted in dispro-
portionate numbers would not, under Teal, excuse lack of employer

2¥Griggs, 401 U.S. at 430-31. 436
22457 U 8. 440 11982
g at 445-51
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validation of that subjective component. In short, as in the objective
testing case, “bottom line” numbers may not always be a safe haven 22®

Furthermore, the plurality’s fear of employers resorting to con-
fidential quotas becomes even more unclear in light of the current law
of affirmative action. As the plurality noted in Watson, there is an
anti-quota provision in Title VII, which provides that

nothing contained in this subchapter shall be interpreted to
require . .. preferential treatment to any individual or to any
group because of the race, color, religion, sex, or national
origin of such individual or group on account of an imbalance
which may exist with respect to the total percentage of per-
sons of any race, color, religion, sex, or national origin em-
ployed by an employer . . . in comparison with the total num-
ber or percentage of persons of such race, color, religion, sex,
or national origin in any community, State, section, or other
area, or in the available work force in any community, State,
section, or other area.??®

Thus, Title VII expressly provides that it not be read to require prefer-
ential treatment or numerical quotas, Moreover, granting such prefer-
ences at the expense of white candidates can lead to suits alleging
reverse discrimination 23° Nevertheless, in a rather novel interpreta-
tion of Title VII, the Court held in United Steelworkers v. Weber?®! that
the statute permits preferences which are “designed to break down old
patternsof racial segregation and hierarchy” and which do not “unnec-
essarily trammel the interests of white employees.”3* The affirmative
action plan at issue, a system of reserving half of all apprenticeship
openings for blacks, met these requirements. The parties designed the
plan to increase the low proportion of blacks among skilled workers
and enacted it in light of pervasive discrimination against blacks in
admission to skilled jobs (although there was no evidence of actual

#2811 is probably worth noting that the dissenters in Connecticut v. Teal, a 5-4 deci-
sion, ncluded Chief Justice Rehnquist and Justice O'Connor, half of the plurality in
Watson. Their dissent in Teal emphasized that disparate impact should focus only on
the class-wide impact of a “totel selection process,” discounting the focus on specific
practices, Ta the dissenters, ignoring “botrom line” numbers “is to ignore reality.” 458
TS, at 457-58 (Powell, J., dissenting). At least the latter portion of this analysis seems
to have carried forward into the plurality’s discussion of quotas in Watson and further
indicates a failure to adequately address the implications of the majority opinion in

Teal.
22942 U.S.C. § 2000e-2(j} 119821
2%°B, Schlei & P. Grossman, supre note 15, at 775-870 tand cases cited therein).
231443 1.8, 198 11979),
**1d. at 208
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discrimination by the employer or the union who made the affirmative
action agreement!,?*® The Court also concluded that the plan did not
unduly burden white employees because: 1) it would terminate when
the proportion of blacks in skilled positions approximated the propor-
tion of blacks in the labor force; 2) white employees remained eligible
for half the skilled positions; and 3/ no white employees were to be
discharged or replaced by black employees 2

Although Weber has been modified and reapplied in different
situations.**® one key point has carried forward since the case was
decided. That point, unmentioned by the plurality in Watsen. is that
absent an employer’s adoption of an affirmative action plan consistent
with the standards set forth in Webder and its progeny, the use of quotas
will open the door to reverse discrimination suits. This possibility can
be plainly seen in cases such as Lehman v. Yellow Freight System %
There, the employer selected a black employee over a white employee
for a driving position. The white employee sued, alleging that the
decision was made pursuant to a racial quota and thus vielated his
rights under Title VII. The company’s selecting official testified as to
the existence of “attainment levels” but denied that the selection at
issue was pursuant to a quota, adding that he merely counted the black
emplovee’s race as “a factor in his favor.”?*" In finding this a violation
of Title VII, the Seventh Circuit cited Weber and noted the Supreme
Court's emphasis on the presence of a valid affirmative action plan,
Given the absence of such a plan in LeAman, or of any of the criteria or
factors associated with a valid plan, the employer’s consideration of
race as a factor, even when falling short of a rigid quota, was a violation
of the white employee’s rights under Title VIL.?®

“¥1d. at 195 n.l, 208-08 nn.8.9.

Shouting, 86 \Ilch L. Rev, 524, 5! 711957 Rulherglen & Ox tiz A”rma
Under the Constitution and Tvt[s VII: From Confusion fo Convergence, 35 LL LAl
Rev. 467, 472-83 11987 :and cases cited therein!

41651 F.2d 520 17th Cir. 19811

“d at 8

23814, at 525-28. The use of affirmative action plans. confidential or otherwise. us
way to defeat disparate impact claims was not a new idea in Warson. Many com-
mentators had argued that there was a straight line between Griggs and Warson. See
e.&..Gold, Griggs' Folly. An Essay on the Theory, Probiems. and Origins of the Aduverse
Impact Definition of E D g and o R for Reform, ©
Indus, Rel. L.J. 429, 457-63 :19851. Indeed. for some time there was concern that a
valid affirmative action plan could not exist unless the employment circumstances in-
dicated the presence of disparate impact. See Wygant v Jackson Board of Education
476 U.S. 267, 289-93 119861 10'Conner. J.. concurring:. The detrimental effect of such a
view of the law was that it ereated a disincentive for employers to establish the factual
predicates for a velid affirmative action plan because, by doing so. they would also be
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Thus, the employer’s resort to quotas as a way to defeat disparate
impact claims is not without its own risks. The “bottom line” hiring
numbers do not always provide a defense, as seen in Connecticut v.
Teal, and a quota system itself, if done without a valid affirmative
action plan, creates an opening for reverse discrimination suits. Al-
though the plurality presumably saw the latter possibility, noting that
these quotas would have to be surreptitious, it is highly debatable how
long such a system could be kept secret in a business of any size. Given
these countervailing risks, employer choice of quotas over validation
might not be as inevitable as the plurality suggests.?3®

VI. CONCLUSION

The great irony of Watson v. Fort Worth National Bank is that by
purporting to preserve Griggs v. Duke Power, the Supreme Court came
only one vote short of achieving the opposite result. Arguing from
dubious underpinnings that disparate impact analysis should apply to
subjective practices, the Court presented an inchoate understanding of
the true meaning of a disparate impact case and thus, at least with
respect to the plurality, could not carry through with the full im-
plications of their holding when analyzing burdens of proof. It would
have been far better, for both employers and Title VII plaintiffs, had
the Court limited analysis of subjective practices to disparate treat-
ment, a methodology far more attuned to the potential abuses those
practices present. While this article has argued against the extension
of disparate impact theory to subjective practices, the legal and policy
ramifications of the contrary result in Watson pale next to the effect the
case is likely to have on Griggs. Arguably the most important judicial
contribution to Title VIIjurisprudence, Griggs has served the salutary
purpose of preventing employers from erecting barriers that keep
entire classes of people from getting into an organization and showing

constructing a case of disparate impact against themselves, /d. In any case. the Court
resolved this issue in Johnson v, Transportation Agency, 480 U.S. 616 (1987}, holding

that & “manifest imbalance” in am emploger’s work force was enough to sustain an
effirmative action pian. The Caurt viewed this standard as less than the degree of
statistical disparity associated with a prima facie showing of disparate impact, /d. at

259The problem with quotas becomes even more severe if the case involves a public
employer. In those situations, not even a Weber-sanctioned affirmative action plan
would save quotas designed to defeat claims of disparate impact. This is because the
public sector employer, unlike its private sector counterpart, must comply with both
Title VII and conatitutional standards in enacting affirmative action plans. Particular-
1y in light of the Supreme Court's recent decision in City of Richmond v. J.A. Croson
Company, 109 8. Ct, 706, 723-24 (1989), it is becoming ever more clear that there rust
be some showing of past intentional discrimination by the public entity (or its agents)
before a quota system can pass constitutionzl muster.
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they can do the job. The jobs at stake, often involving basic skills that
are easily measured, provide many people with their initial entry into
the work force. Now, with Watson, protected classes may attack the
disparate effect of subjective practices at this level. But such a gain is
rather negligible given the longstanding judicial animosity toward
subjective selection systems at lower employment levels. Regardless,
along with their supposed gain, these plamtiffs are now facing the
prospect of losing the critical leverage of requiring employer valida-
tion of employment practices shown to have a disparate impact. If the
law develops along these lines with respect to both subjective and
objective employment practices, and the language in Watson's plural-
ity opinion gives every indication it will, the result will be truly
regrettable. Stretched beyond its practical and theoretical groundings
in objective practices, the Griggs test has buckled under the stress. As
a consequence, traditional disparate impact analysis appears to be
headed for its demise.?*"

**'Some have predicted that the Court's recent decision in Wards Cove Packing Co
v, Atonio, 109 8. Ct. 2115 119891 where Justice Kennedy provided a fifth vote for the
views expressed by the Watson plurality. marks the demise of Grigas. See, e.g., Hou
Far Will the Court Go?, The National Law Journal, June 28, 1989, at 1. col. 1; [s the
High Court Hiding Reversals on Rights?. The National Law Journal, June 18. 1959, at
5.col. 1, Although not explicitly overruling Griges. the Atonio majority relied upon the
rationale set forth in Watson's plurality opinion, a rationale which, at least in part.
purported to save Griggs by extending disparate impact theory to subjective practices
The circular irony reflected in this line of cases is apt to lead only to further litigation
of these issues,
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LIABILITY OF DEFENSE CONTRACTORS
FOR HAZARDOUS WASTE CLEANUP
COSTS

by Captain Margaret O. Steinbeck*

Iam directing the Attorney General and the Administrator of
the Environmental Protection Agency to use every tool at their
disposal to speed and toughen the enforcement of our laws
against toxic waste dumpers. I want faster cleanups and
tougher enforcement of penalties against polluters. [Address
by Prfsident Bush to joint session of Congress, February 9,
1989.1)

I. INTRODUCTION

The 1980 Comprehensive Environmental Response, Compensation
and Liability Act? (CERCLA or Superfund) was enacted to address
the threat posed by the 30-50,000 improperly managed hazardous
waste sites in this country and to provide emergency response to
hazardous waste spills.® The Act requires responsible parties to clean
up hazardous waste sites and other dangerous chernical releases or to
reimburse the gavernment for the cost of cleanup.* Hazardous waste
cleanup liability under CERCLA extends to past and present owners,
transporters, and generators of hazardous waste.> CERCLA imposes
strict, joint and several liability on these Potentially Responsible
Parties (PRP's).°

The Superfund Amendments and Reauthorization Act (SARA} pro-
vides that CERCLA applies to facilities owned or operated by a de-

“Judge Advocate General's Corps Currently assigned to Environmental Law Divi-
sion, Office of The Judge Advocate General. Previously assigned to Office of the Judge
Advocate. U8, Army Europe, 1986-88: as Senior Trial Counsel and Chiefof Internation-
al Law, V Corps, Germany, 1984-86; and served as Adjutant General Corps officer,
1978-81, B.S.. University of Georgia, 1978: J.D., University of Virginia, 1984; LL. M
The Judge Advocate General's School, 1989. Admitted to the bars of Virginia, the U.S.
Army Court of Military Review, and the U.S. Supreme Court, This article is based on a
thesis submitted in partial satisfaction of the requirements of the 37th Judge Advocate
Officer Graduate Course

'Text of President Bush's Address to Congress, Wash. Poat, Feb. 10. 1986, at A20, col. 3,

“Pub. L. No. 96-510, 94 Stat. 2767 codified as amended at 42 U.S.C. §§ 9601-9857
11982 & Supp. IV 19861

‘For an excellent discussion of the purpose and legislative history of the Act. see
TUnited States v. Chen-Dyne Corp.. 572 F. Supp. 802, 805-08 i8,D. Ohio 1983:

42 U.S.C. 53 9604, 9607, 9611 1982 & Supp. IV 1986

Id. at § 960721,

“See, e.g., United States v. Conservation Chem. Co., 589 F. Supp 59, 62-63 1W.D. Mo.
19843; United States v. Chem-Dyne Corp., 572 F. Supp. 802, 805, 810 {S.D. Ohio 1953
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partment, agency, or instrumentality of the United States.” The De-
partment of Defense (DOD} is therefore a PRP for cleanup costs at
DOD facilities, as either an owner, transporter, or generator of
hazardous waste.® Currently, DOD has identified more than 5,000
sites needing hazardous waste cleanup,” and DOD plans to spend
sboutm$500 million on hazardous waste cleanup in the next fiscal
vear.

In many situations, DOD contractors share DOD's CERCLA liabil-
ity for hazardous waste cleanup costs at DOD facilities. While DOD
may be liable as an owner, contractors often are liable as operators,
transporters, or generators of hazardous waste.!” When CERCLA
does not impose liability on DOD (for example, for hazardous waste
cleanup at contractor-owned, contractor-operated facilities), DOD
may share liability for hazardous waste cleanup costs with the con-
tractor under the terms of the contract,

This article examines the relationship betsveen DOD and DOD con-
tractors concerning hazardous waste cleanup costs*? where CERCLA
imposes some contractor liability. The article first discusses DOD and
contractor responsibility for hazardous waste cleanup costs under the
provisions of CERCLA. Applicable federal and DOD contracting reg-
ulations will then be examined to determine how these contract pro-
visions modify the responsibility of DOD and DOD contractors to pay

"Pub. L. No. 99-499, § 120. 100 Stat. 1614 icodified at 42 U.S.C. § 9620 :Supp. IV 1936
Congress has indicated special concern about cleanup at DOD facilitiea and actities.
Section 211 of SARA established the "Defense Environmental Restoration Program” to
identify and cisanp contamination from hazerdous waste ai DOD faciliies, 10 U3
¥ 2701-2707 & 2810 i19861. The created an al r
cransfer account” to pay for the environmental restoration mandated by the Defonse
Environmental Restoration Program or any other provision of law. DOD must report
annually to Congress concerning progress made in implementation of the program

#Although ther statutory authority for the President to exempt a particular DOD
frality trom CERCLA requirements, such authority is limited. The exemption must be

ssary to procect national security interests of the United States at the DOD site or
Faciliny. Eurther, the exemption may not be granted due to lack of appropriation anle
the President has specifically requested such appropriation as part of the budgetary
process and Congress has failed 1o make available the requested appropriation. Con-
gress must be notified within 30 days of any such exemption Exemptmn( must be for a
apecified period. not to exceed one vear. 42 US.C. 962011 13upp. IV 1986+

2Annual Report to Congress for Fiscal Year 1987 on activities of the Defense Environ-
mental Re tion Program. 19 Env't Rep. 44 1BNA1  May 13. 1988

“Sacchell. Unele Sam’s Toxic Follv, U.§. News & World Rep., Marck 27. 1989, at 20.
2

This is especially trae 2t the many goverr.ment-owned. contractor-operated: GOCO1
facilities See infra pact

**The term "cleanup costs
hazardous waste under 42 U.S.C. § 9607:a1:4:: A1 . 19821 and response co;
TS.C § 9607 ar4uB. 11982

sed in this article refers to remedial actions to cleanup
o
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for hazardous waste cleanup. First, federal procurement regulations
concerning allowable costs in cost-reimbursement contracts and in-
creased prices in fixed-price contracts will be discussed. Next, the dis-
cussion will explore the possibility of obtaining liability insurance to
cover cleanup costs. Finally, the availability and effect of government
indemnification of contractors for hazardous waste cleanup costs will
be discussed. In conclusion, this article suggests a structure for future
government contracts to fairly and efficiently allocate the costs of
hazardous waste cleanup between DOD and DOD contractors to en-
sure the availability of essential goods and services to DOD.

II. CERCLA LIABILITY FOR HAZARDOUS
WASTE CLEANUP COSTS

A. POTENTIALLY RESPONSIBLE PARTIES

CERCLA section 107(a) provides that four classes of persons may
be liable for costs incurred in response to the release and cleanup of
hazardous substances {“response costs”) and damages to natural re-
sources: 1) the owner and operator of a vessel or facility (the current
“owner”); 2) any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such hazardous
substances were disposed of (past “owners™); 3) any person who by
contract, agreement, or otherwise arranged for disposal or treatment,
or for transport for disposal or treatment of hazardous substances
{“generators”); and 4) any person who accepts or accepted any
hazardous substances for transport to disposal or treatment facilities
(“transporters™),*?

Current owners are liable for hazardous waste cleanup costs even if
they did not own the site at the time of disposal or cause the release of
the hazardous material.'* Past owners are liable if the hazardous
waste was disposed!® of at the site at the time of their ownership.'®

1342 U.8.C. § 9607(a) (1982).

e, e.g, New York v. Shore Realty Corp., 759 F.2d 1032, 1044 12d Cir. 19851
ipresent owner found liable for coste to cleanup hazardous material disposed on his
property, even though he had not participated 1n the generation or transportation of the
waste and had not caused the release!

¥Disposal is “the discharge, deposit, injection, dumping, spilling. leaking or placing of
any solid waste ar hazardous waste into or on any land or water so that such solid waste
or hazardous waste or any constituent thereof may enter the environment or be emitted
into the air or discharged into any waters, including ground waters” 42 US.C. §
9601i28) 11982 tincorporating 42 U.S.C. § 6903131 11982). “|Significantly ithis defini-
tion] includes within its purview leaking, which ordinarily occurs not through affirma-
tive action. but as a result of inaction or negligent past actions.” United States v. Price,
523 F. Supp. 105, 1071 (D.N.J, 1951), uff'd, 688 F.2d 20¢ (34 Cixr. 1982).

"°E g, Emhart Indus., Inc. v. Duracell Int] Inc., 665 F. Supp. 549, 574 (M.D. Tenn
19871
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Under section 107taitly of CERCLA, DOD is potentially liable as
an “owner” for hazardous waste cleanup costs at any government
owned facility."” This includes facilities where the government op-
erates all of the activity {government owned‘government operated., or
GOGO:, facilities operated at least in part by private contractors
igovernment owned/contractor operated, or GOCO}, and facilities
owned by the government but leased to private parties.'®> At GOCO
facilities, the contractor may also be liable under section 107ianly as
an “operator.”

Contractors and other private parties operating on government
owned facilities are also potentially liable for hazardous waste
cleanup costs under CERCLA section 107(al3}. This section imposes
liability on anyone who arranges for disposal of hazardous waste. To
be liable under thiz section, there iz no requirement that the person
own or possess the hazardous waste or the facility from which it is
disposed.’ Further, section 107(alld) “generators’ are liable for
hazardous waste cleanup costs even if they did not generate the
hazardous substance.” The critical question is whether the PRP
made arrangements for disposal of the hazardous waste.?!

Section 107iai3) liability includes past generators of hazardous
waste who merely arranged for disposal or transportation of
hazardous material to a facility from which a present release is
threatened or occurring 22 A person “cannot escape liability by ‘con-
tracting away’ [his] responsibility or by alleging that the incident
was caused by the act or omission of a third party.”** In other words.
it is not necessary that the generator have anything to do with the

"DOD s also potentially liable as a “generator” or “transporter” where government
activities result in hazardous waste generation. or where the government is invoived in
transporting or disposing of hazardous waste.

'See Enviranmental Protection Agency. Federal Facilities Compliance Strategy IIL.7
19881, for a complete hst of terms and definitions of facilities with federal involvement.

"United States v. N.E. Pharmaceutical and Chem. Co., Inc., 579 F. Supp. 823, §47
W.D. Mo. 1984, Buz see United States v. Ward. 618 F. Supp. 584 893:D.N.C. 19851 in
order to establish liability under section 107:a:13: the government must prove the
defendant owned or possessed hazardous substances:

“United States v. Bliss, 667 F. Supp. 1298, 1306 {E.D. Mo, 10987

>-United States v. A & F Materials Co.. Inc., 582 F. Supp. 842,845 b D Il 19845 cired
with approval in Jersey Cicy Redevelopment Auth. v. PPG Indus.. 655 F. Supp. 1257
1260 :D.N.J. 1957 and Allied Towing Corp. v. Great E. Petroleum Corp.. 642 F Supp.
1339 1350 :E.D. Va. 1986

*2Jones v. Inmont Corp., 584 F. Supp. 1425, 1428-29 iS.D. Ohio 1954:.

3. Rep. No. 96-843, D6th Cong.. 2d Sess. 31 ¢ 191:0 quoted in New York v. General
Electric Co., 592 F. Supp. 291. 297 :N.D.N.Y. 1985
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release that necessitates clean up.?* If the person arranged for dispos-
al, he or she is a PRP.

Contractors and other parties operating on government owned
facilities will be liable for CERCLA cleanup costs if they made
arrangements to dispose of the hazardous waste that needs to be
cleaned up. These parties will not be able to escape CERCLA liability
by arguing that they did not own the waste or cause the release. They
may also be liable under CERCLA section 107(2)(4) if they transport
hazardous waste for disposal.

At contractor owned, contractor operated (COCO) facilities, the
contractor is potentially liable for CERCLA cleanup costs as either an
“owner”, “generator” or “transporter.” This liability is not shared
with the government under CERCLA, unless the government
arranges for disposal of the hazardous waste.?®

B. RESPONSE COST LIABILITY

Under the provisions of CERCLA, DOD and DOD contractors will
often be PRP’s for costs associated with the clean up of hazardous
waste. CERCLA section 107(a) provides that PRP’s are liable for “a
release, or threatened release [of a hazardous substance] which
causes the occurrence of response costs.”® “Release” is defined in sec-
tion 101(22) as “any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or dis-
posing into the environment.”?’ A “release” includes, for example,
leaking tanks and pipelines, seepage from earlier spills, and leaking
drums of hazardous materials.?® A “threatened release” may include
corroding or deteriorating tanks, the ownet’s lack of expertise in han-
dling hazardous waste, and even the failure to license the facility,?®

When there is a release of a hazardous substance,’® PRP’s are li-

See, e g, New York v. General Elec. Co., 592 F. Supp. at 207. In this case, the
defendant sold drums of used t oil toadrag
strip. The defendant argued that he had not arranged for disposal of the waste because
he s0ld the oil to be used as the drag strip owner saw fit and did not enter into an
agreement to have the oil deposited or otherwise placed on the drag strip. Rejecting this
argument, the court held the plaintiff was a PRP under section 1071213}

®Even if CERCLA imposes no liability on the government, the government may
share contractor liability under the terms of the contract. See infra part IIL
242 U.S.C. § 9607(a) 119821,

*71d. § 9601(22),

22New York v. Shore Realty Corp., 759 F.2d 1082, 1045 i2d Cir. 1985)

14, at 1045,

CERCLA defines “hazardous substance” by reference to other environmental stat-
utes, 42 U.S.C. § 101(14) (1882). Generally, the term refers to wastes that may cause an
increase in mortality or threaten human health or the environment when impraoperly
treated, stored, transported, or disposed. See. e.g., 42 U.S.C. § 6903(5) 11982)

59



MILITARY LAW REVIEW [Vol. 125

able for: 1) all costs of removal or remedial action incurred by the
TUnited States Government, a State, or an Indian tribe not in-
consistent with the national contingency plan;®* 21 any other neces-
sary costs of response incurred by any other person consistent with
the national contingency plan; 31 damages for injury to, destruction
of, or loss of natural resources; and 4) the costs of any health assess-
ment or health effects study carried out pursuant to CERCLA 2

Response costs® are incurred in two types of cleanup actions: 1i
remedial action.®* or long term or permanent containment or disposal
programs; and 2) removal actions,*” or short term cleanup arrange-
ments. For purposes of this article, the term “cleanup costs” refers to
liabilities generated by both remedial and removal actions.*®

The United States Environmental Protection Agency (EPA) may
seek recovery of response costs from DOD or DOD contractors for
hazardous waste cleanup at federal facilities. EPA's enforcement pro-
cess for executive branch agencies is purely administrative, however,
and does not provide for civil judicial action or assessment of civil
penalties > Significantly, this limitation does not extend to govern-
ment contractors. EPA has stated that it “will pursue the full range of
its enforcement authorities against private operators of Federal
facilities (e.g., GOCO's} where appropriate and also take action
against Federal agencies at GOCO facilities in certain circum-
stances,”

States and private parties may also seek recovery of hazardous
waste cleanup costs from DOD or DOD contractors. Under CERCLA
section 107, states may seek to recover removal or remedial action
costs “not inconsistent with the national contingency plan.”*® Private

““The national contingeney plan is a plan published by the President pursuant to
CERCLA section 105 that establishes procedures and standards for responding to re-
leases of llutants. and contaminants, 42 U.8.C. § 9605 {1982
& Supp. IV 1088

3242 C.8.C. € 9607123141 11982 & Supp. IV 19861

374, § 9801(25)

40d. § 96011241

21d. § 9601:23:

“6See supra note 12. Thia article does nat address the issue of government or contrac-
tor liabilicy for damages to natural resources or health assessment costs, This article
also does not explore government or contractor tort liability for damages assaciated
with hazardous waste cleanup, CERCLA does not provide for tort liability, but tort
liability often exists under state law

*"Environmental Protection Agency, Federal Facilities Compliance Strategy xii, VI-
1, VI-3 (1958, “This respects the position of the Department of Justice that civil suits
within the federal establishment lack the constitutionally required justiciable con-
tro\eru Id at VI-3

#7d. af
347 U SC. 5 9607 andiai 11982 & Supp. IV 1986
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parties may seek to recover costs which are “necessary” and “con-
sistent with the national contingency plan.”*° State and private party
recovery actions may include civil suits against both DOD* and DOD
contractors,

C. STRICT LIABILITY

CERCLA section 101(32) provides that the standard of liability un-
der the Act will be the standard of liability imposed by section 311 of
the Clean Water Act of 1977.%2 Based on the legislative history of
CERCLA and the fact that section 311 has consistently been con-
strued as a strict liability provision, courts have held that responsible
parties are strictly liable under CERCLA.*® In other words, claims
that defendants exercised due care or were not negligent cannot be
used to avoid liability under the Act.**

Although the standard of liability is strict liability, CERCLA does
not impose absolute liability.*> There are four enumerated defenses
to liability under CERCLA. To avoid liability, a PRP must show that
the release and the damages were caused by: 1) an act of God; 2) an
act of war; 3) an act or omission of a third party, other than an em-
ployee or agent of the defendant, or one who has a contractual
relationship with the defendant, provided the defendant exercised
due care with respect to the hazardous substance concerned and that
he or she took precautions against the foreseeable acts or omissions of
the third party and the resulting consequences; or 4] a combination of
the above.*

These defenses will rarely be available to either DOD or DOD con-
tractors to avoid liability for hazardous waste cleanup costs. Because
DOD and DOD contractors generate hazardous waste in the course of
routine operations, the release and resulting damages will rarely be

49 US.C. § 9607(ali4iB1 (1982 & Supp. IV 1986). See Allied Corp. v. Acme Sol-
vents Reclaiming, Inc., 691 F. Supp. 1100, 1106 (N.D. IlL. 1988

ICERCLA aection 120 provides that “[e]ach department, agency, and instrumental-
ity of the United States including the executive. Legislative, and judicial branches of
governmen) shall be subject to, and comply with, this chapter in the same manner and
to the same excent. both procedurally and substantively. as any nongovernmental enti-
ty, including liability under section 9607 of this title” 42 U .5.C. § 9620tan 1} (Supp. IV
19861, See supra notes 7 & 8 and accompanying text

4243 US.C. § 9601132) (1982:, referring to the Federal Water Pollution Control Act,
33 US.C. § 1321 (1981}

I g, New York v. Shore Realty Corp., 759 F.2d 1032, 1042 12d Cir. 1985). See also
United States v. N.E. Pharmaceutical and Chem, Co., 579 F. Supp. 823. 843-44 (W.D.
Mo, 1984

“United States v. Conservation Chem. Co., 619 F. Supp. 162, 204 (W.D. Mo. 1985)

“New York v. Shore Realty Corp., 759 F.2d at 1042

642 US.C. & 9607ibi (19821,
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caused by an act of God or an act of war. Further, the release and
resulting damages will usually be the result of some act or omission
of DOD's employee or agent, or the contractor’s employee, agent or
subcontractor. Therefore, neither DOD nor the contractor will be able
to claim the third party defense. DOD and DOD contractors will like-
1y be strictly liable under CERCLA for hazardous waste cleanup costs
whenever thev can be characterized as an owner, generator, or
transporter.*

D. JOINT AND SEVERAL LIABILITY

CERCLA does not delineate any degree of liability in cases involv-
ing more than one PRP. After examining the legislative history and
policies of CERCLA, the first courts to consider the issue determined
that joint and several liability should be imposed in appropriate mul-
tiparty cases.*®

In developing a uniform federal common law in this area, the
courts adopted the rule of the Restatement (Second) of Torts, that
“when two or more persons acting independently cause a distinct or
single harm for which there is a reasonable basis for division accord-
ing to the contribution of each, each is subject to liability only for the
portion of the total harm that he caused.”* The burden of proof as to
the apportionment in such cases is upon the defendant who seeks to
limit his liability *° If the harm is indivisible, or there is no reason-
able basls for division, each party is subject to liability for the entire
harm.®

The issue, then, is whether the harm iz “divisible” or “in-
divisible,” In many CERCLA actions there will be numerous
hazardous waste generators or transporters who have disposed of
wastes at a particular site. A rule of joint and several liability
abviously assists in the recovery of cleanup costs from multiparty de-
fendants in these cases, where the harm will likely be “indivisible.

Joint and several liability is permitted, but it may not be required
in every case where harm is indivisible.” The legislative history of

“ISee supra note 13 and accompanying text.

“2E g., United States v. Chem-Dyne Corp., 572 F. Supp. 802, 805-10 iS.D. Ohio 1983+
United States v. Wade. 577 F. Supp. 1326. 1337-39 (D. Pa. 1983..

*United States v. & & F Materials Co.. Inc., 578 F. Supp. 1249, 1255 18.D. Il 1954:

#1d. at 1255

Id at 1255-56

*Chem-Dyne Corp., 572 . Supp. at 811

*United States v. Shell il Co.. 605 F. Supp. 1064. 1083 n.9:1D. Calo. 1985 Accord
A & F Materwals, 578 F. Supp. at 1256-56T.
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the Act indicates concern that a joint and several liability standard
could unfairly “impose financial responsibility for massive costs and
damages . . . on persons who contributed only minimally (if at all) to a
release or injury.”*! Recognizing this concern, courts may still appor-
tion damages on a case by case basis, even if the defendant cannot
prove his or her contribution to the injury > To determine apportion-
ment, courts focus on the following criteria:

(i) the ability of the parties to demonstrate that their con-
tribution to a discharge release or disposal of a hazardous
waste can be distinguished;

{i1) the amount of the hazardous waste involved;

) the degree of toxicity of the hazardous waste involved;
(iv) the degree of involvement by the parties in the genera-
tion, transportation, treatment, storage, or disposal of the
hazardous waste;

(v) the degree of care exercised by the parties with respect to
the hazardous waste concerned, taking into account the
characteristics of such hazardous waste; and

(vi) the degree of cooperation by the parties with Federal,
State, or local officials to prevent any harm to the public
health or the environment.*®

E. THE RIGHT OF CONTRIBUTION

A person held jointly and severally liable under CERCLA may seek
contribution from other potentially responsible parties. CERCLA sec-
tion 113(f) was added by SARA to create an express right of contribu-
tion between liable PRP’s.%” Even though courts had already recog-
nized a common law right of contribution under CERCLA,5® the new
statutory provision does validate this practice. It also gives wide dis-
cretion in contribution issues by directing that response costs may be
allocated according to such equitable factors as the court determines
are appropriate.”®

Persons who have resolved their liability to the United States or a
State in an administratively or judicially approved settlement are not
liable for claims for contribution regarding matters addressed in the

34126 Cong, Ree. $15004 (Nov. 24, 19801 (statement of Sen. Helms), guoted in Chem-
Dyne Corp., 572 F. Supp. at 806

A & F Materials, 518 F. Supp. at 1256, cited with approvel in 1daho v. Bunker Hill
Co,, 635 T. Supp. 663, 677 (D. ldaho 1986}

5128 Cong. Rec. HO461 (19801, cited in A & F Materials, 578 F. Supp. at 1256

5742 US.C. § 9613(£) (Supp. 1V 1986)

“E.g., United States v. New Castle County, 642 F. Supp. 1258, 1265 (D. Del. 1986}.

5342°U.8.C. ¢ 9613(F31) (Supp. IV 19861,
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settlement.®’ The settling partv may, however, seek contribution
from responsible parties who are not party to the settlement.®*

III. CERCLA LIABILITY: DOD v. DEFENSE
CONTRACTORS

CERCLA specifically provides that no indemnification. hold harm-
less. or similar agreement shall be effective to negate liability in
CERCLA cost recovery actions.® Agreements to insure, hold harm-
less, or indemnify another party for CERCLA liability are not prohib-
ited. however.® In other words, “CERCLA expressly reserves the
right of private parties to contractually transfer to or release another
from the financial responsibility arising out of CERCLA liability."*
Of course. PRP's remain accountable for any cleanup costs incurred
by the government, regardless of conveyance or transfer of liability
between private parties.** PRP’s who have paid cleanup costs. in
spite of having contractually transferred CERCLA liability to an-
other party, will have a contractual claim for reimbursement from
the other party. They also may have a claim for reimbursement based
on the CERCLA contribution provisions.®®

Because CERCLA allows parties to enter into agreements where
they are indemnified or held harmless by another party, either DOD
or the contractor may agree to assume the other party's hazardous
waste cleanup costs. This may occur regardless of whether the party
assuming liability has any liability under the provisions of CERCLA
In other words, DOD could agree to pay hazardous waste cleanup
costs at a COCO facility, where it is unlikely DOD would have any
liability under the provisions of CERCLA. DOD could also agree to
pay all hazardous waste cleanup costs at a GOCO facility. even
though the contractor would likely share liability under the pro-
visions of CERCLA,

The possibility of allocating the amount of contribution between
parties under the terms of the contract raises the question whether

Ord. § 9613:f12)

SlId. § 9BL3fu31

249 U5.C. ¢ 960Tie: 119821,

914, § 960Tie!

94Southland Corp. v. Ashland Oil. Inc., 696 F. Supp. 994, 1000 :D.N J. 1958

¥8ee Marden Corp. v. C.G.C. Music, Ltd., 804 F.2d 1454, 1459 (9th Cir. 19861:"Con-
tractual arrangements apportioning CERCLA liability between private ‘responaible
parties’ are essentially tangential to the enforcement of CERCLA's hiability provisions
Such agreements cannot alter or excuse the underlying liability, but can only change
who ultimately pays that liability.":

8ee supra part INEy,
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DOD should agree to pay hazardous waste cleanup costs incurred by
DOD contraetors, which is the focus of this article. If so, how can this
best be accomplished under the terms of the contract? The answers to
these questions may depend on the type of contract (cost-
reimbursement or fixed-price) and whether CERCLA imposes liabil-
ity on DOD. Accordingly, these issues will be discussed below in the
context of four scenarios: 1) a cost-reimbursement contract in a fac-
tual setting where DOD shares liability with the contractor under the
provisions of CERCLA; 2) a cost-reimbursement contract where DOD
does not share liability with the contractor under the provisions of
CERCLA; 3) a fixed-price contract where DOD shares liability with
the contractor under the provisions of CERCLA; and 4) a fixed-price
contract where DOD has no CERCLA liability and has not expressly
assumed liability for cleanup operations under the terms of the con-
tract.

IV. SHARED LIABILITY AND THE TERMS
OF THE CONTRACT

There are several ways a contractor may try to pass hazardous
waste cleanup costs to the government under the terms of the con-
tract. In a cost-reimbursement contract, the contractor may seek
reimbursement from the government for hazardous waste cleanup
costs, arguing that these are “allowable costs.” In a fixed-price con-
tract, the contractor may simply raise his prices at the time of the bid
to cover his actual or potential hazardous waste cleanup costs. Addi-
tionally, contractors may seek government indemnification pro-
visions for hazardous waste cleanup costs in both cost-reimbursement
and fixed-price contracts.

An alternative to either the contractor or the government paying
for hazardous waste cleanup costs is to pass these costs on to an in-
surer. In fact, many government contracts require the contractor to
furnish proof of comprehensive general liability insurance, which
may cover some hazardous waste cleanup costs. Alternatively, the
contractor may obtain “Environmental Impairment Liability” (EIL)
insurance that would pay for some hazardous waste cleanup costs.
The government may or may not agree to pay the contractor’s in-
surance premiums in cost-reimbursement contracts,

These alternatives are addressed separately in the discussion be-
low, although in some cases they may be used in combination to
achieve the desired allocation of CERCLA response cost liability.
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A, ALLOWABLE COSTS IN
COST-REIMBURSEMENT CONTRACTS

1. The General Rule: Reasonable, Allocable, and Not Specifically
Prohibited

Cost-reimbursement type contracts have a number of unique char-
acteristics. A cost-reimbursement contract may only be used if “[t]he
contractor’s accounting system is adequate for determining costs ap-
plicable to the contract, (and} [a]ppropriate government surveillance
during performance will provide reasonable assurance that efficient
methods and effective cost controls are used.”™ Additionally, a deter-
mination and finding must be executed showing that a cost-
reimbursement contract is likely to be less costly than any other type,
or that it is impractical to obtain supplies or services of the kind or
quality required without the use of a cost-reimbursement contract.®®

In a cost-reimbursement contract, the contractor is paid for “allow-
able costs” but is not paid for “unallowable costs.”®® “These contracts
establish an estimate of total cost for the purpose of obligating funds
and establishing a ceiling that the contractor may not exceed \except
at his own risk) without the approval of the contracting officer.”
Thus, even if a cost is allowable, the limitations of cost clause may
prevent the contractor from getting reimbursed.

Hazardous waste cleanup costs are not specifically addressed as an
“allowable cost” in either the Federal Acquisition Regulation (FAR)
or the Defense Federal Acquisition Regulation Supplement (DFARS!.
There are apparently no reported cases directly addressing environ-
mental cleanup costs in government contracts. The general rule, how-
ever, is that allowable costs must be “reasonable,” “allocable,” and
not speclﬁcalh prohibited by regulation or the terms of the con-
tract.”

The FAR provides that “[a] cost is reasonable if, in its nature and
amount, it does not exceed that which would be incurred by a prudent
person in the conduct of competitive business.”” The regulation fur-
ther provides that what is reasonable will depend on a variety of con-
siderations and circumstances, including:

E”Fsd Acquisition Reg. 16.301-3 {1 Apr. 1984: hereinafter FAR

EEFAR 16.301-1 & 31.201-1,
FAR 16.301-1

TIFAR 31.201-2

2FAR 31.201-3a
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(1) Whether it is the type of cost generally recognized as
ordinary and necessary for the conduct of the contractor's
business or the contract performance;

(2) Generally accepted sound business practices, arm’s
length bargaining, and Federal and State laws and regula-
tions;

(3) The contractor’s responsibilities to the Government, oth-
er customers, the owners of the business, employees, and the
public at large; and

(4) Any significant deviations from the contractor’s es-
tablished practices.”

The regulation also provides that “[a] cost is allocable if it is assign-
able or chargeable to one or more cost objectives on the basis of rela-
tive benefits received or other equitable relationship.”™ A cost is
allocable to the government, subject to the foregoing, if it:

(a) Is incurred specifically for the contract;

(b) Benefits both the contract and other work, and can be
distributed to them in reasonable proportion to the benefits
received; or

(¢) Is necessary to the overall operation of the business, al-
though a direct relationship to any particular cost objective
cannot be shown.”

A few specific regulatory provisions concerning allowable costs are
relevant to the issue of which, if any, hazardous waste cleanup costs
are allowable:

1) Contingencies. Costs for contingencies are generally unallow-
able. Contingencies include possible future events or conditions aris-
ing from presently known or unknown causes, the outcome of which
is indeterminable at the present time,”®

2) Fines and penalties. Costs of fines and penalties incurred as a
result of the contractor's violation of law or regulation are unallow-
able unless they were incurred as a result of compliance with specific
terms and conditions of the contract or written instructions from the
contracting officer.”’

3) Insurance and indemnification. Costs of insurance maintained

FAR 31.201-3(b1
MFAR 31.201-4.
14,

™EAR 31.205-7.
FAR 31.205-15
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by the contractor as required by the contract are allowable. Actual
losses are unallowable, except for the nominal deductible provisions
of purchased insurance and minor losses, such as spoilage.”

4) Maintenance and repair costs. Normal maintenance and repair
costs are allowable if they do not add to the permanent value of the
property nor appreciably prolong ite intended life. Expenditures for
plant and equipment which should be capitalized and subject to de-
preciation are allowable only on a depreciation basis,™

5) Manufacturing and production engineering costs. Costs for de-
veloping and deploying new or improved materials, systems, pro-
cesses, methods, equipment, tools and techniques for producing prod-
ucts and services are allowable.®

2. Are Hozardous Waste Cleanup Costs Allowable?

For purposes of this discussion. the types of costs the contractor
may try to recover from the government on a cost-reimbursement
contract fall into two broad categories:®! 1) costs to avoid future
pollution;®? and 2} costs incurred to clean existing pollution. Cleanup
costs may irclude repair or replacement of leaking containers, stor-
age, confinement, neutralization of contaminants, perimeter protec-
tion, providing alternative water supplies, and even re]ocatmn of
threatened residents, businesses, and community facilities.>® These
cleanup costs may result from willful noncompliance with laws, regu-
lations, permits, and orders, from simple negligence, or may even re-
sult from innocent, non-negligent pollution.™

Ag long as they are allocable to the contract, reasonable costs in-
curred to avoid pollution should be allowable. This policy is con-
sistent with the specific federal regulations providing that costs for
maintenance and repair, and developing new or improved materials,

TSFAR 31.205-19

"FAR 31.205-24

*OFAR 31.205-25.

“‘See Rohm. Contaminants and Costs' Toxic Waste Concerns fur the Contraces Attar-
ney, 10 Reporter 44, 45 119811 1identifying five different areas common to most toxic tort
cases: 11 expenses for upgrading a contractor's facilities to prevent future pollutior: 2
costs incurred in cleaning up the alleged pollution: 31 legal fees incurred by the contrac-
tor in defense of environmental tor allegations; 41 fines and penalties: and 5+ damag

*2Pollution avoidance costs are “cleanup costs” as defined in this article, supra
because remedial actions and response coste under CERCLA include actions that may be
necessary in tne event of the threat of release of hazardous substances into the erviron-
ment to prevent ar to minimize the release. 42 U.8.C. 2§ 9601124', 9601:251 11982 &
Supp. IV 1986

“142 U.S.C. 3§ 9601:231. 96011241 11982 & Supp. 1V 1986

*“Rahm, supra note &1, ac 45
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systems, methods and equipment are generally allowable.®® Because
contractors are required to comply with environmental laws concern-
ing pollution control and clean air and water,® the costs of com-
pliance should be considered “ordinary and necessary for the conduct
of the contractor’s business or the contract performance.”®”

‘When the government will share any CERCLA liability with the
contractor, reimbursing the contractor for pollution avoidance costs
may ultimately save the government money by avoiding its own
CERCLA cleanup costs. Pollution avoidance is usually much less ex-
pengzive than the cost of cleaning up hazardous waste contamination.

Cleanup costs resulting from noncompliance with laws and regula-
tions should not be allowable. Denying the contractor reimbursement
for these costs is consistent with regulatory provisions specifying that
fines and penalties are normally unallowable.*® These costs are not
reasonable because they cannot be considered to be consistent with
“[glenerally accepted sound business practices,”®® Although the gov-
ernment may still face CERCLA liability as a result of contractor
noncompliance with environmental protection laws, government lia-
bility will not increase as a consequence of denying these costs. Deny-
ing these costs will also provide incentives for contractor compliance
with environmental laws, which will proteet the environment and
save the government money.

The contractor may also request reimbursement for cleanup costs
that were not incurred as a result of any negligence on the part of the
contractor. This could arise, for example, if the hazardous nature of
the waste was unknown at the time the contract was negotiated and
performed. Under the strict liability standards of CERCLA, the con-
tractor would be liable for cleanup costs even though its disposal
practices were consistent with industry standards at the time, If the
contractor seeks reimbursement from the government, are these
allowable costs?

The answer is not clear, but cleanup costs incurred due to innocent
non-negligent pollution should be allowable.®® Such costs are reason-
able because they are the type of cost generally recognized as ordi-
nary and necessary for the conduct of the contractor's business or the

""See supra notes 79, 80 and accompanying text.
*FAR Part 23.

e supra note 73 and accompanying text
**See supra note 77 and accompanying text.
“*See supra note 73 and accompanying text.
"Rohm, supra note 81, at 45,
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contract performance.”! These costs are also consistent with the con-
tractor’s responsibilities to the government and the public at large
under CERCLA.*

A more difficult policy question arises when the contractor seeks
reimbursement for cleanup costs incurred as a result of contractor
negligence. Paying contractors for these costs may encourage the con-
tractor to be negligent. On the other hand, such costs may be consid-
ered “ordinary and necessary for the conduct of the contractor’s
business.”® Most contractors expect to suffer some losses due to their
negligence or due to the negligence of their agents, servants, or em-
ployees. Whether or not such costs should be allowable will depend
heavily on the facts.®* Allowability should turn on the degree of con-
tractor culpability.®

The FAR encourages advance agreements concerning the
allowability of costs where reasonableness and allocability may be
difficult to determine.”® Of course, such agreements may not treat
costs inconsistently with the regulation.®” Advance agreements
should be used whenever possible to resolve the allowability of antici-
pated pollution avoidance and hazardous waste cleanup costs.

Even if a cost has been incurred unreaseonably, the contractor may
try to recover its costs under another provision in the contract, such as
an indemnification clause or the “Insurance-Liability to Third Per-
sons” clause % In cases where the government shares liability with the
contractor under the provisions of CERCLA, the contractor may also
have a CERCLA claim for contribution from the government.®

3. Impact of Allowing/Disallowing Hazardous Waste Cleanup Costs
in Cost-Reimbursement Contracts

If the government does not reimburse the contractor for hazardous
waste cleanup costs as allowable costs in a cost-reimbursement con-
tract, and if the contractor is not otherwise reimbursed ithrough in-
demnification or insurance), these losses will cut into the contractor’s
profit margin. Because profit in a cost-reimbursement contract with
the government is limited,' this may be a severe penalty. In fact, the

*.S¢e supra note 73 and accompanying text.
g

ISee supra note 73 and accompanying text
*Rohm. supra nate 31. at 45 n

g

*FAR 31.109

1d

““Rohm, supra note 81, at 44. Se¢ infra part IV.D1.
e

See supra parc ILE:
"FAR 15.903
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contract may no longer be profitable for the contractor. Recognizing
that “[plrofit, generally, is the basic motive of business enterprise,” %!
the government may have difficulty finding contractors to provide the
goods and services it needs when the risk of unanticipated cleanup
costs is great.

B. INCREASED PRICES IN FIXED-PRICE
CONTRACTS

In a fixed-price contract, contractors will most likely increase their
prices commensurate with the amount of risk they bear for environ-
mental cleanup.’®® This means that the government reimburses the
contractor for cleanup costs in the form of higher prices. This is not
inconsistent with the policy of negotiating prices that are “fair and
reasonable, cost and other factors considered.”*%?

‘Where the government has no CERCLA liability, the contractor
alone bears the risk of unforeseen hazardous waste cleanup costs,
unless the contract provides otherwise. The obvious benefit to the
government of this risk allocation is illustrated by Atlas Corp. v.
United States. " In that case the Atomic Energy Commission negoti-
ated contracts for the production of uranium concentrate and thorium,
agreeing to a fixed price per pound on the basis of core cost, estimated
milling costs, plant amortization, and reasonable profit. The produc-
tion process generated a waste known as mill tailings. At the time the
contracts were negotiated and performed, the hazardous nature of the
mill tailings was unknown; only later did it become clear that this
pollution source required remedial action to protect the environment.
‘When the contractors subsequently incurred significant costs to clean
up this hazardous waste, they sought reformation of the contracts to
add provisions authorizing compensation for their new costs. The court

1!Defense Fed, Acquisition Reg. Supp. 216,101 11 Apr. 1984) ‘hereinafter DFARS].

2See Boyle v. United Technologies Corp., 108 S. Ct. 2510, 2518 {1988) (government
contractors held liable for design defects in military equipment “will predictably raise
their prices to cover, or to insure against, contingent liability for the Government-
ordered designs”); Chem. Waste Management, Inc. v. Armstrong World Indus., Inc., 669
F. Supp. 1285, 1291 (D, Pa. 19871 iowners and operators of hazardous waste disposal
facilities will take the contractual shifting of CERCLA liability into account by charging
waste generators a higher fes for hazardous waste disposal; Miller, Liability and Relicf
of Government Contractors for Injuries to Service Members, 104 Mil. L. Rev. 1, 47-48
119821 (denving government contractors the traditional defense of sovereign immunity
would result in their including contingencies in their prices to cover Losses from liabil-
ity

“35ee FAR 31102 (emphasis added!

i94Atlas Corp. v. United States, No. 281-83C (Cl. Ct. 19881, 50 Fed. Cont. Rep. 852
(BNA} iNov. 21, 19881,
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held that there was no mutual mistake of fact because the hazardous
nature of the mill tailings was “not knowable at the time of the
negotiations, "% Reformation was therefore denied, and the govern-
ment did not have to reimburse the contractors for their cleanup
costs. 1

Another advantage to paying the contractor to assume the risk of
hazardous waste cleanup costs is the incentive this creates for the
contractor to minimize costs. This is particularly true when the gov-
ernment does not share liability with the contractor under the pro-
visions of CERCLA, but remains true even if the government shares
CERCLA liability. If the contractor has agreed under the terms of the
contract to be exclusively responsible for cleanup costs, it will likely
have to reimburse the government for CERCLA liability claims paid
by the government. Because the contractor has the most control over
its own operations, giving the contractor the greatest incentive for safe
hazardous waste disposal may save the government money. This risk
allocation also gives the contractor the greatest incentive to keep the
environment clean,

Forcing contractors to bear the risk of hazardous waste cleanup may
not always be advantageous for the government, however, Because
cleanup costs may be difficult to predict,*®” contractors may overprice
the contract, causing the government to pay more than reasonable
cleanup costs and allowing contractors excess profit. Alternatively, the
contractor may underprice the contract, as oceurred in Atlas Corp. v.
United States.*"® Initially, this may appear to be a windfall for the
government. Unfortunately, contractors with excess cleanup costs
may be forced out of business, and there may be no other contractors
who can provide essential but exotic goods and services to the gov-
ernment, '*®

Where the government shares CERCLA liability with the contrac-
tor, payving the contractor to assume the risk of hazardous waste

g

167g

197 §ee United States General Accounting Office, Hazardous Waste: Issues Surround-
1ing Insurance Availability 121987 iinsurers maintain that fortuity of occurrence and
predictability of loss cannot be satisfied when dealing with poiution risks

1"5See supra note 104,

*%%For example, in 1988 Avtex Fibers. Inc., announced that they would close their
plant in Front Royal, Virginia. citing foreign competition and costs of correcting envi-
ronmental problems. The plant is the sole supplier of the rayon fiber used ir. making
rocket nozzles. Although Avtex officials subsequently announced the plant wouid
reopen, citing a new three-year. 238 million contract with NASA, had the plant re-
mained closed NASA would have been unable to gbtain critical suppties tor the U3,
space program. Avtex Agrees to Pav Fines, Cleanup Costs: State t Drop Suit. Allow Plant
to Stay Oper, 19 Env't Rep. :BNA! No. 34, at 1668-69 1 Dec. 16. 19881,
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cleanup costs has another possible disadvantage. The government
remains liable under the provisions of CERCLA, regardless of any
agreement with the contractor to the contrary. In some circumstances,
the government may ultimately pay twice for cleanup costs—once to
the contractor in the form of higher prices, and again as a CERCLA
PRP to governmental agencies or third parties who have incurred costs
for cleanup. Although the government will then have a claim against
the contractor for reimbursement of cleanup costs, there is a risk that
the contractor may become insolvent.

C. INSURANCE FOR HAZARDOUS WASTE
CLEANUP COSTS

1. FAR Provisions Concerning Insurance

In certain circumstances, government contractors are required to
obtain insurance. The FAR provides that “[ilnsurance is mandatory
... when commingling of property, type of operation, circumstances of
ownership, or condition of the contract make it necessary for the
protection of the Government.”*¢

Normally, the contractor is not required to obtain insurance if it is
performing a fixed-price contract.!!* The agency may specify in-
surance requirements under fixed-price contracts in special circum-
stances, which include situations where government property is used
in contract performance, where the work is to be performed on a
government installation, or when the government elects to assume
risks for which the contractor ordinarily obtains commercial in-
surance.}'?

In cost-reimbursement contracts, the contractor is ordinarily re-
quired to obtain certain specified amounts of insurance for workers'
compensation and employer’s liability; general liability; automobile
liability; aircraft public and passenger liability: and vessel liability.!**
Generally, when the government requires a contractor to obtain in-
surance, the premiums are allowable costs.’**

The minimum amount of general liability insurance for com-
prehensive bodily injury liability coverage is $500,000 per oc-

T9FAR 28.301
'IFAR 28.3061a
negg

'FAR 28.307 & 28.307-2
‘U'FAR 31.205-19.
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currence.!'” Property damage liability insurance is required only in
special circumstances as determined by the agency.}*® For example,
the Army provides that such insurance may be purchased “where the
exposure under contract operations is such as to warrant obtaining the
claims and investigating services of an insurance carrier, e.g., for
contractors engaged in the handling of high explosives or in extra-
hazardous research and development activities undertaken in pop-
ulated areas.”"!’

‘When the contractor is required only to “maintain” insurance,
instead of purchasing insurance coverage, the contractor may be a self-
insurer through an approved program.'!® To qualify, the contractor
must demonstrate his ability to sustain the potential losses in-
volved.!?

The FAR specifically provides that agencies shall not approve pro-
grams for self-insurance for catastrophic risks.'*® Instead, the FAR
provides that “[s]hould performance of Government contracts create
the risk of catastrophic losses, the Government may, to the extent
authorized by law, agree to indemnify the contractor or recognize an
appropriate share of premiums for purchased insurance, or both.”12

To summarize, the government will usually not require the contrac-
tor to maintain any insurance in a fixed-price contract. In a cost-
reimbursement contract, the government usually will not require the
contractor to maintain comprehensive general liability (CGL) in-
surance for property damage. Therefore, unless the contractor elects to
obtain insurance coverage on its own, or unless special provisions are
included in the contract, there will be no insurance for costs and
damages arising from releases of hazardous substances and hazardous
waste into the environment.

The FAR makes clear, however, that the government has the au-
thority to require the contractor to obtain appropriate insurance when

'”FAR 25.307-2ih

Arm» Fed. Acquisition Reg. Supp. 28.307-21b:1911 i1 Dec. 19841
FAFAR 28.308.

*“Factors the contracting officer must consider in making this determination include:
11 the soundness of the contractor's financial condition. including available lines of
credit: 21 the geographic dispersion of assets. so that the potential of a single loss
depleting all the assets is unlikely: 31 the history of previous losses, including frequency
of occurrence and the financial impact of each loss; 47 the type and magnitude of risk,
such as minor coverage for the deductible portion of purchased insurance or major
coverage for hazardou risks; and 51 the contractor's compliance with federal and state
laws and regulations. 7d.

vy

iy
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circumstances warrant it.'?> Arguably, the risk of unforeseen
hazardous waste cleanup costs warranis insurance in some cases.
From the government’s perspective, this may be especially true
whenever the government has agreed to reimburse the contractor for
the contractor’s uninsured third party liabilities.*?® Insurance may
also be advisable when the government shares CERCLA liability with
the contractor, because the government will not have to pay CERCLA
losses compensated by insurance.

2. Comprehensive General Liability Insurance Coverage for
Hazardous Waste Cleanup Costs

As discussed above, the government ordinarily does not require the
contractor to obtain comprehensive general liability insurance for
property damage. [t may, however, require such insurance in appropri-
ate cases. This, in turn, requires an examination of whether CGL
insurance covers hazardous waste cleanup claims.

In the wake of CERCLA, PRP’s have often turned to their insurers
for relief, arguing that hazardous waste cleanup costs are covered by
their CGL insurance, The standard CGL policy'?* provides, in per-
tinent part, that the insurer

will pay on behalf of the insured all sums which the insured
shall become legally obligated to pay as damages because of

. property damage to which this insurance applies, caused
by an occurrence, and [the insurer] shall have the right and
duty to defend any suit against the insured seeking damages
on account of such . .. property damage, even if any of the
allegations of the suit are groundless, false or fraudulent.'?®

Insurers have attempted, with some success, to avoid liability for
hazardous waste cleanup costs by arguing that cleanup costs: 1) are not
“damages” under the policy; 2) are not “property damage” under the
policy; 3} are not caused by an “occurrence” as defined by the policy; 4)
are excluded from coverage under the policy by the “poilution exclu-
sion clause;” and 5) are excluded from coverage under the policy by the

2R AR 28.301

43ge; FAR 52,2287

*#The “standard CGL policy” as used in this article will refer to the standard policy
that the Insurance Services Office promulgates from time to time, reprinted in Alliance
of American Insurers, Policy Kit for Students of Insurance 258-83., 277 (1985} [hereinaf.
ter Policy Kit]

1$Policy Kit, supra note 124, at 263, See, e.g., Mraz v. Can. Universal Ins. Co., Ltd.,
804 F.2d 1325, 1327 14th Cir. 19861,
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“owned property” exclusion. If the insurer prevails on even one of these
arguments, there is no obligation to indemnify the insured for cleanup
costs

The CGL policy covers a specified period of time and usually limits
the amount of the insurer's liability for each occurrence. Therefore,
insurers have sought to avoid indemnifying the insured by questioning
when the alleged property damage occurred and whether the claim
involves more than one oecurrence. Each of these issues will be dis-
cussed below to determine whether insurers are likely to avoid paying
for hazardous waste cleanup costs under the terms of the standard CGL
policy.

a. Duty to Defend

In a standard CGL policy, the insurer has a duty to defend the in-
sured in any suit seeking damages on account of property damage,
“even if any of the allegations of the suit are groundless, false or
fraudulent."'?® The duty to defend is broader than the duty to in-
demnify;'%" however, if no cause of action even potentially or argu-
ably falls within the coverage of the policy, then the insurer is not
obligated to defend.'?® The right to be defended is important, even if
the insurer ultimately avoids reimbursing the insured for hazardous
waste cleanup costs, because it saves the insured litigation costs. The
insurer’s duty to defend may therefore be a significant benefit.

b. Are Cleanup Costs “Damages”?

Under the terms of the standard CGL policy, the insurance com-
pany must pay, on behalf of the insured, sums which the latter is
“legally obligated to pay as damages.”'?®® The courts are sharply di-
vided on the issue of whether environmental cleanup costs are “dam-
ages” within the meaning of this provision.**

~4*Poliey Kit, supra note 124, at 263

#1Jackson Township Mun. Util. Auth. v. Hartford Accident & Indem. Co.. 186 N.J.
Super. 156, 451 A.2d 990, 995 (Law Div. 19821

“*United States Fidelity & Guar. Co v. Murray Ohio Mig. Co.. 693 F Supp. 617
622-23 :M.D. Tenn. 1988 ‘insurer had no duty to defend the i ed in suit seeking
hazardous waste cleanup ensts because the policy's pollution exclusion clause clearly
taok the cause of action outside the scope of iiability under the policy:

{24porioy Kit, supra note 124, at 263 ;emphasis added:

“iCompare, ¢ g.. Continental Ins. v. X E. Pharmaceutical & Chem. Co. 342 F 2d 977,
987 :8th Cir. 1988:, cert. denied. 109 8. Ct. 66 :1988% Md. Casualty Ca. v. Armeo. Inc.,
822 F.2d 1348, 1354 :4th Cir. 1987, cert. denzed, 108 8, Ct. 70311988 :: Travelers Ins. Co
v. Ross Elec. of Wash.. Inc. 685 F. Supp. 742. 745 iW D. Wash. 1988: tholding that
environmental cleanup costs are not damages!. with. e 2. Port of Portland v. Water
Quality Ins. Syndicate. 796 F.2d 1183, 1193-94 19th Cir. 1986 New Castle County v
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Most cases involve state or federal government claims against an
insured PRP for reimbursement of the government's costs of
hazardous waste cleanup. Some courts have held that these costs are
claims for equitable relief rather than legal damages and therefore
are not covered by CGL insurance.’®! Other courts, although agree-
ing that the government claims are for equitable relief, have held
that the term “damages” in the standard CGL policy includes the cost
of such relief *** Because state law governs the construction of stan-
dard-form CGL insurance policies,**® the result in these disputes may
hinge on which state’s law is applied.

In Continental Ins. Co. v. N.E. Pharmaceutical & Chem. Co.
{NEPACCO), the Eighth Circuit held that an insurer was not obli-
gated to indemnify an insured chemical company for the costs of
cleaning up sites damaged by the chemical company’s hazardous
waste.'** The court’s holding that the cleanup costs were not “dam-
ages” was based on the following conclusions: 1) under Missouri law,
the term “damages” is not ambiguous, and in the insurance context it
refers to legal damages; 2) without this limited construction, the term
“damages” would become mere surplusage, and any obligation of the
insured to pay on any type of claim would be covered; and 3) limiting
the meaning of the term “damages” to legal damages is consistent
with the statutory scheme of CERCLA, which distinguishes between
cleanup costs under section 107(a}4) A} & (B} and damages for loss or
destruction of natural resources under section 107(a)(4)(C).*3

According to the NEPACCO court, “the type of relief sought is criti-
cal to the insured and the insurer, because under the CGL policies the
insurer is liable only for legal damages, not for equitable monetary

Hartford Accident & Indem. Co. 673 F. Supp. 1359, 1365-66 (D. Del. 1987); Fireman's
Fund Ins. Co, v, Ex-Cell-O Corp.. 662 F. Supp. 71, 75 \E.D, Mich. 1987} United States v
Conservation Chem. Co., 653 F. Supp. 152, 160, 194 (W.D. Mo, 19861; United States
Aviex Ca. v. Travelers Ins. Co., 125 Mich, App. 579,336 N.W 24 838, 843 (App. Ct. 1983);
CPS Chem. Co. v. Continental Ins. Co. 222 N.J. Super. 175,536 A.2d 311, 318 (App. Div.
19881; Broadwell Realty v, Fidelity & Casualty, 218 N.J. Super. 516, 528 A.2d 76, 82
{App. Div. 1987) tholding that envivonmental cleanup costs are riot damages covered by
the standard CGL policy:.

IE g, Md, Casualty Co, v. Armeo, Inc., 622 F.2d 1348, 1352-54 t4th Cir. 1987}, cert,
derued 108 8. Ct. 703 {19881,

“’E.g., New Castle County v, Hartford Accident & Indem. Co., 673 F. Supp. 1259
1365-b6 iD. Del. 18871,

"3See, e.g., Continental Ins. Co. v. N.E, Pharmaceutical & Chem, Co., 842 F.2d 977,
985 (8th Cir. 19881, cert. denied, 109 S. Ct. 66 (1988) [hereinafter NEPACCO]

414 at 987. This case involved claims by the government against the chemical
company insured for recovery of cleanap costs under 42 U.S.C. § 9607(a)i4}A). The
NEPACCO court distinguished these claims from the claims of private individuals for
personal injury and property damage under 42 U.S.C. § 96072 41C)

155d. at 985-86.
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relief.”13® The court characterized the lawsuits by federal and state
governments seeking recovery of cleanup costs under CERCLA sec-
tion 107(a)i4)(A) as “essentially equitable actions for monetary relief
in the form of restitution or reimbursement of costs.”**” Noting that
the cost of cleaning up a hazardous waste site often exceeds its origi-
nal value, the NEPACCO court rejected the argument that cleanup
costs are simply a measure of damages to natural resources. '

This distinction between legal damages and equitable relief has
been rejected by a number of other courts, however.>%® They disagree
with the conclusion in NEPACCO that the type of relief sought
should determine whether the insured is covered under the CGL poli-
cy. As one court stated,

[i)f the state were to sue in court to recover traditional “dam-
ages,” including the state’s costs incurred in cleaning up the
contamination, for the injury to the groundwater, [the insur-
er’s} obligation to defend against the lawsuit and to pay dam-
ages would be clear. It is merely fortuitous from the stand-
point of either [the insured] or [the insurer] that the state
has chosen to have [the insured] remedy the contamination
problem, rather than choosing to incur the costs of clean-up
itself and then suing [the insured] to recover those costs, The
damage to the natural resources is simply measured in the
cost to restore the water to its original state,*4®

If cleanup costs are not “damages” within the meaning of the stan-
dard CGL policy, the insurer has no indemnification obligation, As
the cases discussed above illustrate, the answer to this question often
depends on which court is considering the issue. Even when the court
decides that cleanup costs are “damages,” however, the insurer may
still avoid liability on any of several additional theories.

¢, Are Cleanup Costs “Property Damage”?

Under the provisions of the standard CGL policy, the insurer must
pay sums which the insured is “obliged to pay as damages because of
property damage.”*4! “Property damage” is defined in the policy as:

I at 987
Ligg
‘*14 at 986. See also Md. Casualty Ca. v. Armco, Inc.. 522 F.2d 1348, 1353 14th Cir
1987
00, e 8. New Castle County v. Hartford Accident & Indem, Co. 673 F Supp. 1359.
1365-66 'D. Del. 1
*"United States Aviex Co. v Travelers Ins. Co., 125 Mich. App. 579. 336 N.W.2d 3¢
843 1App. Ct, 1963} (citations omitted
*Policy Kit, supra note 124. at 263 1empha
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(1) physical injury to or destruction of tangible property
which oecurs during the policy period, including the loss of
use thereof at any time resulting therefrom, or (2) loss of use
of tangible property which has not been physically injured or
destroyed provided such loss of use is caused by an occur-
rence during the policy period.*?

Closely related to the argument that cleanup costs are not “dam-
ages” is the argument that they are not “property damage” within the
meaning of the policy. For example, in Port of Portland v. Water Qual-
ity Ins. Syndicate the defendant insurance company argued that oil
pollution of water was not damage to tangible property.’4® The court
rejected this argument and held that discharge of pollution into water
causes damage to tangible property.’* Thus, the cleanup costs were
recoverable under a property damage liability clause.’*® Going one
step further, the court in Kipin Indus., Inc. v. American Universal
Ins. Co.18 held that

“property” includes the interests of the federal and the state
governments in the tangible environment and its safety.
Thus, when the environment has been adversely affected by
pollution to the extent of requiring governmental action or
expenditure or both for the safety of the public, there is
“property damage” whether or not the pollution affects any
tangible property owned or possessed exclusively by the gov-
ernment.**

Not all courts have adopted this view. In Mraz v. Cenadian Uni-
versal Ins. Co., Ltd., the court held that the costs incurred by the
TUnited States and the State of Maryland in cleaning up hazardous
waste generated by the insured were not “property damage” within
the meaning of the CGL policy.'*® According to the Mraz court, “[olne
cannot equate response costs with “injury to or destruction of tangible
property.”*® Instead, the court characterized response costs as an
economic loss.'%°

''21d, at 259,

142796 F.2d 1188, 1193 19th Cir. 19361,
““Id at 1194

"

11%41 Ohio App. 3d 226 11067
1d,

04 F.2d 1325, 1329 14th Cir. 1886]
d.
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If the court finds that property damage has occurred, the insured
need not allege that the underlying claim is for property damage.*>*
Rather, the policy states that the insurer will pay sums the insured is
“legally obliged to pay as damages because of property damage 132
Thus, the insurer is required to pay the insured for all resulting dam-
ages that flow from the property damage, including cleanup costs,
claims for diminished economic value, damages for compensation in
relocating individuals, and damages based on harm to the economic
activity of businesses in the polluted area.'®®

d. Do Cleanup Costs Represent Property Damage That Was Caused
by an “Occurrence™”

The insurer is obligated to indemnify the insured only for damages
that the insuled must pay for property damage “caused by an oc-
currence,”*™ An “occurrence” is defined as “an accident, including
continuous or repeated exposure to conditions, which results in . . .
property damage neither expected nor intended from the standpoint of
the insured.”®® Therefore, if the insured either expected or intended
the property damage, there is no coverage under the policy.

The definition of “occurrence” includes losses from continuing op-
erations as well as a sudden event, as long as the loss was un-
expected.'>® Whether the event is unexpected should be determined
“from the standpoint of the insured.”> Intentional acts may qualify
as “occurrences,” as long as the consequences are unexpected.*>
Cleanup costs, even those resulting from gradual pollution, may be
considered property damage caused by an occurrence as long as the
property damage was unexpected. If it is shown that the insured
polluter knew or should have known of the ongoing pollution, however,
coverage may be denied,'*®

e, Trigger of Coverage

In order to be covered by the standard CGL insurance policy. the
property damage must have been “caused by an accurrence during the

Bixew C
Del, 19871
“2Pgiicy Kit, supra note 124. at 263 ‘emphasis added:
““Independent Petrochemical Carp. v. Aetna Casualty & Surety Co., 854 F. Supp.
1334. 1359 :D.D.C. 19861
4Policy Kit, supra note 124, at 263 lemphasis added.
P at 259
“°City of Carter Lake ¢, Aetna, 604 F.2d 1052, 1036 18th Cir. 1979
"% Policy Kut, supra note 124. at 259
">*Waste Management of Carolinas v. Peerless Ins.. 315 N.C. App. 686, 340 S.E.2d
374, 379 11956
“Township of Gloucester v. Md. Casualty Co.. 685 F. Supp. 394, 401 D.N.J. 1987

tle County v. Hartford Accident & Indem, Co.. 673 F. Supp. 1359, 13661 D
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policy period.”*®" In many hazardous waste cleanup cases, the damage
occurs over a long peried of time and may not have occurred or have
been discovered until long after the disposing of the hazardous waste

Cleanup costs may not be assessed until some time thereafter, During
the period in question, the insured may have had several different CGL
insurers with different aggregate limits, deductibles, and exclusions.
The determination of when the damage occurred for purposes of
triggering an insurer’s policy obligations thus becomes a critical ques-
tion.

The courts have adopted several theories to determine the trigger of
coverage in hazardous waste cleanup cases. Policy coverage may be
triggered when the hazardous waste was dumped (the wrongful act),
when the release occurred (exposure), when the environment was
contaminated (injury-in-fact), when the damage was discovered (man-
ifestation), or when cleanup costs were incurred.

The general rule is that property damage occurs not at the time the
wrongful act is committed but when the complaining party is actually
damaged (the injury-in-fact theory).*®> Where the leakage of
hazardous waste remains concealed for a period of time, determining
exactly when damage begins can be difficult.”®® For this reason. the
Fourth Circuit in Mraz v. Can. Universal Ins. Co., Ltd. held that in
hazardous waste burial cases, the trigger of coverage is the time when
the leakage and damage are first discovered '®*

In alater case the Eighth Circuit adopted the view that environmen-
tal damage occurs at the moment hazardous wastes are improperly
released (the exposure theory of coverage).!®® Under this theory a
liability policy in effect at the time of release provides coverage for the
subsequently incurred costs of cleaning up the wastes.!%® The court
noted that this parallels the rule established in the analogous situa-
tion of insurance coverage for asbestos claims.*®?

19Policy Kit, supra note 124, at 259,

191See generally United States v. Conservation Chem, Co., 653 F. Supp. 152, 10597
‘W.D. Mo. 19861,

1528 generally Mraz v. Can. Universal Ins. Co., Ltd., 804 F.2d 1325, 1328 i4th Cir,
s,

1554, at 1328,

'®*Continental Ins. v. N. E. Pharmaceutical & Chem. Co., 842 F.2d 977, 984 1adopting
panel opinion at 811 .2 1180, 1189 18th Cir 1987:). cerr. denied, 109 S. Ct. 66 11988)

Id.

*77d. at 1190, Seealso Fireman's Fund Ins. Co. v. Ex-Cell-O Corp., 662 F, Supp. 71,76
IE.D. Mich. 19871 citing cases!
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Where it is difficult to determine when the improper release or
damage occurred, a “continuous trigger,” from the date of the first
dumping until the discovery of the damage, may be the most appropri-
ate theory. For example, the court in Lac D’Amiante Du Quebec v,
American Home Assurance Co. adopted a continuous trigger of cover-
age theory where the injury to property caused by asbestos was con-
tinuous and progressive and not complete at the act of installation.'®*
In this situation, more than one policy may be triggered

These cases illustrate that an insurer’s liability for cleanup costs
may depend on which theory the court employs to determine when
the injury or liability producing event occurs. In one jurisdiction the
insurer may escape liability because the release was not discovered
during the insurance policy coverage dates,'®® while he may be held
liable in another jurisdiction if the release occurred during the policy
period, regardless of when it was discovered.’™

f. Number of Occurrences

CGL insurance policies usually limit the insurer’s liability for bodi-
ly injury and property damage per occurrence, and they often provide
aggregate limits as well. In a hazardous waste cleanup case, the dam-
age may have occurred over a long period of time, arguably as the
result of several “causes,” and several people or pieces of property
may be affected. The issue of how many occurrences can be said to
have taken place is therefore a complicated one. The insurer will
argue that all injury or damage occurring during the policy period
caused by the same conditions or repeated exposure is one occurrence,
while the insured would obviously like to characterize the damage as
being caused by more than one occurrence. Where the policy provides
for a liability limit per occurrence, and where the insurer’s liability is
not limited by the aggregate amount, the number of occurrences the
court finds may dramatically effect the insurer’s liability to indemni-
fy the insured for hazardous waste cleanup costs,

In the non-pollution context, the majority view is that the number
of occurrences is determined by the number of causes of the damage
and not by the number of damages sustained (the cause rulel.'™* Un-
der this rule, if there are multiple causes, there may be multiple oc-
currences. The minority view is that the number of occurrences is the
number of resulting damages (the effect rule).'”®

16613 F. Supy. 1549, 1561 (D.N.J. 1985+

1"Seq. o4 Mraz, 804 F.2d at 1328

™See, e.g. Continental Ins.. 842 F.2d at 984,

"' Annotation, Liabulity Insurance—Each Accident, 55 4 LR.2d 1300, 1303 12957
ird,
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One of the few hazardous waste cases to decide this issue applied
both the cause and effect rule to determine that several cccurrences
had taken place. In Township of Jackson v. American Home Assur-
ance Co.*™ hazardous wastes seeped from a landfill and contaminated
the drinking water supply of nearby residents. The insured
municipality sought recovery for its cleanup costs from its CGL in-
surer. The court found that “separate, independent causative events,”
ineluding failure to manage incoming waste amounts, ignoring signs
of contamination, permitting ponding to occur, failure to inspect tank
trucks, and digging below the water table, had taken place. Each of
these could be considered a separate occurrence.’™ The court noted
multiple occurrences would also be the result of applying the effect
rule, because several wells were contaminated.!™® Because the num-
ber of occurrences under either rule were enough to cover the entire
amount sought by the insured, the court held the insurer liable for
the entire amount without determining which rule should apply.'™®

g. Application of the Pollution Exclusion Clause

In the early 1970’s many CGL policies added a clause that excludes
coverage for certain kinds of pollution damage. That standard CGL
pollution exclusion clause provided that insurance would not apply to

property damage arising out of the discharge, dispersal, re-
lease or escape of smoke, vapors, soot, fumes, acids, alkalis,
toxic chemicals, liquids or gases, waste materials or other
irritants, contaminants or pollutants into or upon land, the
atmosphere or any watercourse or body of water; but this
exclusion does not apply if such discharge, dispersal, release
or escape is sudden and accidental !’

With the incorporation of this limitation, insurers have sought to
avoid indemnification for hazardous waste cleanup costs. Insured
entities have argued, however, that the pollution was “sudden and
accidental,” and therefore covered. Most of the case law concerning
the interpretation of this clause therefore focuses on the meaning of
the phrase “sudden and accidental ”'"®

1"No. L-29236-80 (N.J. Super. Ct. Aug. 31, 1984). appeal filed, No, A-
reviewed by United States General Accounting Office. Hazardous Waste: L
rounding Insurance Availability 6263 (1987)

"Id

i
vrerg
T Policy Kit, supre note 124, at 263

1"2Sge United States v. Conservation Chem, Co., 653 F. Supp. 152, 201-04 (W.D, Mo
19861 (discussion of insured’s and insurer’s arguments concerning interpretation of the
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Some courts have held that the term “sudden and accidental” is
ambiguous in the context of the pollution exclusion clause, and there-
fore should be strictly construed against the insurer.*™ In so doing
they reject the insurers’ contention that the word sudden means an
instantaneous happening.’®” The courts note that the term is not
defined in the CGL policy itself. and the primary dictionary definition
of the word “sudden” is “happening without previous notice” or “occur-
ring unexpectedly.”'®! Therefore, the pollution exclusion clause has
been considered by some courts to merely clarify the definition of
“oceurrence.”'** Damages resulting from an unexpected discharge of
pollutants are coxered regardless of whether the discharge is in-
stantaneous.’®

Not all courts adopted this interpretation. Some have concluded
instead that the pollution exclusion clause provides coverage only if
the damage was caused by a release of pollutants oceurring hoth
unexpectedly and relatively quickly in time.!** For example, in hold-
ing that a CGL insurer had no duty to defend or to indemnify the
insured in a suit arising out of a chemical company’s disposal of
hazardous wastes, the court in United States Fidelity & Guar. Co. v
Murray Ohio Mfg. Co. stated:

The proof in this case shows that Murray Ohio had its waste
transperted to and disposed of at the CCC site under contract
for approximately six vears. No breakdown in machinery.
precipitous leak, or other “sudden” event occurred. The
amended complaint . . . speaks of long periods of time over
which the pollution occurred, as opposed 1o any instantaneous
event or events which occurred over a brief period. Thus,
applying the pollution exclusion clause’s “sudden and ac-
cidental” exception to these facts leaves no room for ambigu-
ity. Simply put, an event that occurs over the course of six
years logically cannot be said to be “sudden,”**?

pollution exclusion clause, citing cases: See generaliv Note, The Pollution Exciusior
Clause Through the Looking Glass. 74 Geo, L.J. 1237 119861

"%E g, New Castle County v. Hartford Accident & Indem Cc 513  F. Supp. 1359
13641D. Del, 1987 .: Broadwell Realty v. Fidelity & Casualty per. 316, 525
A.2d 76, 801 App. Div. 1987 Buckeye Union Ins, Co. v Lmem ml»em & Chem. Co.
Inc.. 17 Oh:o App. 3d 127, 477 N.E. 3d 1227, 1234 119841, But see Urited States Fidelity
& Guar. Co. v. Murray Ohio \lfg Co.. 693 F. Supp. 617, 621 :M.D. Tenn. 19841,

“80New Castle County, 673 F. Supp. at 1364,

'Jd. st 1362, citing Wehster's Third New International Dictionary

1A a1 1363

~"See 1d. at 1364 Broadwel! Realty. 525 A.2d at 55-86

"' _g., United States Fidelity & Guar. Co. v. Murray Ohio Mfy Co.. 693 F. Supp. 817
621 1M.D. Tenn. 1985 Waste Management of Carolinas. Inc. v. Peerless [ns. Co.. 313
NC, 685. 340 SE.2d 743, 374 1956

"Murray Ohic. 693 F. Supp. at 622

1871
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There has been some disagreement whether only the release, or the
resulting damage, or both, must be “sudden and accidental” for the
property damage to fall outside the pollution exclusion clause. In
Fireman’s Fund Ins. Co. v. Ex-Cell-O Corp., the court stated that “[t]he
decisive inquiry is not whether the policyholders anticipated property
damage, or whether they regularly disposed of hazardous waste, but
whether the pollutants entered the environment unexpectedly and
unintentionally.”**® Other courts have held that even if the act was
intentional, the resulting damage may be covered by the CGL policy if
it was unexpected **” Some courts have held that both the release and
the resulting damage must be accidental for coverage to exist.!*®

Judges will continue to address these issues in claims arising under
the early version of the pollution exclusion clause. The Insurance
Services Office developed a new standard clause in 1986, however, and
this provision will likely result in more victories for insurers, It ex-
cludes coverage for “[alny loss, cost, or expense arising out of any
governmental direction or request that [the insured] test for, monitor,
clean up, remove, contain, treat, detoxify or neutralize the
pollutants.”** The revised standard CGL policy also excludes injury
or damage “arising out of the actual, alleged or threatened discharge,
dispersal, release or escape of pollutants %

h. Application of the Owned-Property Exclusion

Insurers will often argue that cleanup costs are excluded from cover-
age under the standard CGL insurance policy because they result from
damage to property owned by the insured. The standard CGL in-
surance policy does not cover property damage to:

(1) property owned or occupied by or rented to the insured,
{2) property used by the insured, or

{3) property in the care, custody or control of the insured or as
to which the insured is for any purpose exercising physical
control .19

The rationale behind this exclusion is that it will encourage the policy-
holder to manage his own property in a responsible fashion.'®?

10662 F. Supp. 71. 75-76 :E.D. Mich. 18871

“iSee, e.g., New Castle County, 673 F. Supp. at 1364

\*“See, ¢.g., Waste Management of Caroltnas. 340 S.E.2d at 374

*Umited States General Accounting Office, Hazardous Waste
Insarance Availability 63 n.16 119871 |hereinafter GAO Report!

Yo

#Policy Kit, supra note 124. at 263. See. ¢ g.. United States v. Conservation Chem
Co,, 633 F. Supp. 152. 199 ' W.D, Mo, 1986

**:GAO Report. supra note 189. at 63

Surrounding
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The courts generally have held that remedies designed to prevent
damage to property owned by third parties are not excluded from
coverage on the basis of the owned-property exclusion, even if the
remedy takes place on property owned by the insured.!®® For example,
in Township of Gloucester v. Md. Casualty Co. the court saw no problem
with the fact that expenditures would be made in part to repair proper-
ty owned by the insured because the costs were inextricably linked to
damage claims of a third party.*®* Similarly, in United States Aviex Co
v. Travelers Ins. Co. the court held that damage to the groundwater
beneath the insured’s property was not excluded from coverage by the
owned-property exclusion because the insured did not own the
groundwater. '

3. Environmental Impairment Liability Insurance

Environmental Impairment Liability (EIL) insurance was devel-
oped by the insurance industry in 1981 to provide coverage for gradual
and sudden pollution.** The standard EIL policy provides coverage for
property damage, bodily injury, and other economic losses caused by
sudden or gradual pollution, and it covers cleanup costs as well,'57

Unfortunately, EIL policies generally are not available.’?® As the
General Accounting Office noted in its 1987 report to Congress con-
cerning pollution insurance availability:

The supply of pollution insurance currently available to the
hazardous substance industry is limited. Only one insurance
industry source, [American International Groupl, is actively
pursuing the pollution insurance market. A few other compa-
nies write pollution insurance for selected clients who carry
coverage for other risks

The remainder of the insurance industry, for the most part,
regards pollution risks as uninsurable. These companies cite
unfavorable legal trends and potentially enormous claim pay-
ments for their withdrawal from the market over the last few
years and their reluctance to underwrite pollution risks. . , .
[IInsurers maintain that the combination of the inherent risk
of insuring against pollution, uncertainty about judicial de-

' Sce, ¢z, Township of Gloucester v. Md. Casualty Co.. 668 F. Supp. 394, 400:D.N.J
19871; Fireman's Fund Ins. Ca. v. Ex-Cell-O, 662 F. Supp. 71. 75 {E.D. Mich, 1987
Bankers Trust Co . Hartford Aceident and Indem. Co., 518 F. Supp. 371,373 ISD.N.Y
19811
“Township of Gloucester. 668 F. Supp. at 400
**125 Mich, App. 579, 336 N.W.2d 538, 543 119831,

0 Report. supra note 189. at 69,
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cisions regarding liability standards and insurance contract
coverage for pollution incidents, and broad liability es-
tablished by federal environmental law made it too difficult
for them to write new pollution insurance at a profit. More
importantly, insurers claim that these aspects of current
pollution liability may prevent their future reentry into the
pollution insurance market, even as the overall insurance
industry recovers its financial position.'®®

D. GOVERNMENT INDEMNIFICATION

CERCLA does not prohibit parties from entering into agreements to
indemnify or hold harmless another party for liability arising from
hazardous waste cleanup.?°? Therefore, two questions arise: can DOD
enter into such agreements with defense contractors; and should it do
s0? The answer to both questions is yes, in limited circumstances.

1. Statutory Limits: the Anti-Deficiency Act

The primary limitation on DOD’s authority to enter into agreements
to indemnify government contractors is the Anti-Deficiency Act
(ADA). The ADA provides that the Federal Government may not: 1)
make or authorize an expenditure or obligation of funds in excess of
current appropriations; or 2) involve the government in a contract or
obligation for the payment of money in advance of appropriations
unless authorized by law.2°! The Comptroller General and the courts
agree that the ADA ordinarily prohibits contractual indemnity agree-
ments that might subject the government to unlimited liability 22

In spite of the limitations imposed by the ADA, however, there are
two situations where an indemnity agreement is permissible in gov-
ernment contracts.?*® First, the ADA prohibition against obligations
in advance of appropriations specifically excepts such obligations if
“authorized by law.” Therefore, if there is specific statutory authority
to enter into an indemnity agreement, the agreement is not prohibited

19974 at 26,

20742 U.8.C. ¢ 980Tie: 11982

131 U.8.C. ¥ 134111 (1982},

#0eF ¢, Assumplion by Government of Contractor Liability to Third Persons, Comp.
Gen. Dec. B-201072, 82-1 CPD © 406 iMay 2, 1952); 35 Comp. Gen. 85, BT (19531
Johns-Manville Corp. v. United States, 12 CL Ct. 1, 22 11987} tholding that ADA barred
afficials of the Federal Government from entering into implied contracts to indemnify
ashestos manufacturers for manufacturers' liability to shipyard workers exposed to
asbestos while building, converting, or repairing ships for the government during World
War I

0380e, ¢.g., Johns-Manuville Corp., 12 CL. Ct. at 25
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by the ADA.?"* Second, if the indemnity agreement limits government
liability by establishing a cap, it will not \1olate the ADA unless
government liability exceeds appropriations **

2. Insurance-Liability to Third Persons Clauses in
-Reimbursement Contracts

In cost-reimbursement contracts, the government normally agrees
to indemnify the contractor for certain uninsured third-party
liabilities. ** The “Insurance-Liability to Third Persons” clause used
in most government cost-reimbursement contracts™®’ provides that
the contractor will be reimbursed for certain uninsured liabilities to
third persons without regard to the limitation of cost or the limitation
of funds clause of the contract. These liabilities are for property dam-
age, death, or bodily injury arising out of the performance of the
contract. Liabilities caused by the contractor's negligence are in-
cluded, but liabilities that result from willful misconduct or lack of
good faith on the part of the contractor are not.

Most cleanup costs incurred by the contractor in a cost-
relmbursement contract that are not allowable costs under other FAR
prowsmm * will be covered by the “Insurance-Liability to Third
Persons” clause. Covered cleanup costs must be liabilities for loss of or
damage to property arising out of the performance of the contract.
Cleanup costs that are otherwise insured and cleanup costs that were
incurred due to the willful misconduct or lack of good faith on the part
of the contractor will not be covered

In recognition of the ADA limitations, the “Insurance-Liability to
Third Persons” clause specifically provides that the government's lia-
bility iz subject to the availability of appropriated funds at the time the
contingency occurs.*’® Further, the clause states that “[nlothing in
this contract shall be construed as implying that the Congress will, at a
later date, appropriate funds sufficient to meet deficiencies."*!" In view
of this provision, the “Insurance-Liability to Third Persons” clause
provides only limited protection to government contractors, because
they may only be reimbursed to the extent of available funds.?!!

Cld.
“"FAR 28.311-2
7FAR 52.228.7
{iSe supre part Vi
”“’FAR 52223,

: ‘Fea‘erazmerewmmmzm Reform Act: Hearing on HL.R Befare the Sub-
comm. un Administratie Law and Gorernmental Relations of the House Comm. on the
Judiciary. 100th Cong.. st Sess 32 11987 statement of Michael Monroney. Vice
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3. Statutory Authority
a. 10 U.S.C. § 2354: Research & Development

Specific statutory authority exists to indemnify contractors involved
inresearch and development for a military department.?'? Pursuant to
10 U.S.C. section 2354, DOD may indemnify the contractor and sub-
contractor for uninsured losses that arise out of the direct performance
of the contract and that result from a risk that the contract defines as
“unusually hazardous.”?* Specifically excluded are losses that result
from willful misconduect or lack of good faith on the part of the contrac-
tor or its agents.”** Use of this indemnification provision must be
authorized by the Secretary concerned or by his designee.?*®

Cleanup costs may be reimbursed pursuant to the authority of 10
TU.8.C. section 2354 only in limited circumstances. All of the follow-
ing conditions must be met: 1) the contract is for research and de-
velopment; 2) the cleanup costs result from a risk that the contract
defines as “unusually hazardous;” 3) the cleanup costs arise out of
direct performance of the contract; 4) the cleanup costs are not com-
pensated by insurance or otherwise; and 5) the cleanup costs are not a
result of the contractor’s willful misconduct or lack of good faith.

b. Public Law 85-804

Public Law 85-804, the National Defense Contracts Act,>'® pro-
vides much broader authority for DOD to indemnify contractors than
that provided pursuant to 10 U.S.C. section 2354, Public Law 85-804
provides that

[t)he President may authorize any department or agency of
the Government which exercises functions in connection
with the national defense, acting in accordance with regula-
tions prescribed by the President for the protection of the
Government, to enter into contracts or into amendments or
modifications of contracts heretofore or hereafter made and
to make advance payments thereon, without regard to other
provisions of law relating to the making, performance,
amendment, or modification of contracts, whenever he

President, TRW, Inc.. on behalf of the Contractor Liability and Indemnification
Alllancew [hereinafter Hearings)
210 C. § 235411119761
23DPARS 235.070,
2MDFARS 252.235-7000 & 252.235-7001
21514

21650 U.8.C. ¢ 1431-1435 119761
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deems that such action would facilitate the national de-
fense 217

This broad authority to enter into contracts “without regard to other
provisions of law” has anly one limitation as prescribed in the statute
itself—the action must “facilitate national defense.”?'® The statute
does not limit authority to take such action to DOD. Indeed, the Exec-
utive Order implementing the statute names eleven civilian agencies
that may take action pursuant to this authority **

Although the statute itself does not mention indemnification of
contractors, the legislative history of the Act makes it clear that Con-
gress intended to provide such authority under the Act?*®

[Tlhe departments authorized to use this authority have
heretofore utilized it as the basis for the making of indemni-
ty payments under certain contracts. The need for indemnity
clauses in most cases arises from the advent of nuclear power
and the use of highly volatile fuels in the missile program.
The magnitude of the risks involved under procurement con-
tracts in these areas have rendered commercial insurance
either unavailable or limited in coverage. At the present
time, military departments have specific authority to indem-
nify contractors who are engaged in hazardous research and
development, but this authority does not extend to produc-
tion contracts (10 U.S.C. 2354). Nevertheless, production
contracts may involve items, the production of which may
include a substantial element of risk, giving rise to the
possibility of an enormous amount of claims, It is, therefore,
the position of the military departments that to the extent

2750 US.C. ¥ 1431119761,

#i"The statute also provides that nothing in the statute shall be construed o cun-
stitute authorization for: 1, the use of the cost-plus-a-percéntage-of-cost sysieri
contracting; 2: any contract in violation of existing law rejating to limitation f profits
31the negotiation of purcha: T ox contracts for property or services required by law to
be procured by formal advertising and competitive bidding: 4: the waiver of ans bid
payment. performance. or other bond required by law: 51 the amendiment of & cont.
negotiated under section 2304121151 of Title 10 vr under sectivn 25210013 of Tidle &
increase the contract price to an amount higher than the lowest refected bid of any
responsible bidder: or 6! the formalization af an informal commitment, unless it iz fbund
that at the time the commitment was made it was impracticable to use normal procure-
ment procedures. 50 U.S.C. § 1432 119761

2WEyec, Order Na. 10729, 23 C.F.R 8597 11058, as amended by Exec. Order No.
11051, 27 C.F.R. 9683 11962 Exec, Order No. 11382, 32 C.F.R. 18247 :19871: Exec,
Order No. 11610, 36 C.F.R.13 19711 Exec. Order No.12148 44 CF R, 3911979

suGpe Miller. Licbilits and Relief of Gurernment Contractors for Diuries to Servier
Members, 104 Mil. L. Rev. 1. 93 119841,
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that commercial insurance is unavailable, the risk of loss in
such a case should be borne by the United States.??*

The Executive Order implementing the statute limits contractor
indemnification to claims or losses arising out of risks that the contract
defines as unusually hazardous or nuclear in nature.?2? The Executive
Order further provides that such a contractual provision shall be
approved in advance by an official at a level not below that of the
Secretary of a military department.??® An indemnified contractor may
be required to provide and maintain financial protection of such type
and in such amounts as is determined to be appropriate by the approv-
ing official. 2?* In deciding whether to provide indemnification, and in
determining the amount of financial protection to be provided and
maintained by the contractor, the Executive Order provides that the
approving official shall take into account such factors as the availabil-
ity, cost, and terms of private insurance, self-insurance, other proof of
financial responsibility, and workmen’s compensation insurance.???
The Executive Order provides that contractual indemnification shall
apply to losses not compensated by insurance, including: 1) claims by
third persons, including employees of the contractor, for death, per-
sonal injury, or property damage; 2) damage or loss of use of the
contractor’s property; 3) damage or loss of use of government property;
and 4) claims arising from indemnification agreements between the
contractor and the subcontractor.?*® Not covered are claims by the
United States (other than those arising through subrogation) against
the contractor or subcontractor or losses affecting the property of the
contractor or subcontractor, if such claims are caused by willful mis-
conduct or lack of good faith on the part of the contractor’s or subcon-
tractor’s directors or officers %’

The FAR provides that contractor requests for indemnification to
cover unusually hazardous or nuclear risks shall be submitted to the
contracting officer.??® The contracting officer may deny the request or
forward it through channels to the appropriate official for approval.?#?
The contracting officer’s recommendation for approval must include
(among other things): 1) a definition of the unusually hazardous or

'3, Rep. 2281. 85th Cong.. 2d Sesa. 11958
MSEP Executive Orders cited supra note 219
i

2y

zopg.

gy

2

S9F AR 50.403-1
SFAR 50.403-2
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nuclear risks involved in the proposed contract with a statement that
all parties have agreed to it; 2) a statement by responsible authority
that the indemnification action would facilitate national defense;?*
and 3! a statement that the contract will involve unusually hazardous
or nuclear risks that could impose liability upon the contractor in
excess of financial protection reaszonably available 23!

The Executive Order does not define the term “unusually
hazardous.” It is therefore not clear whether the term refers only to
activities and products that are themselves dangerous (such as ex-
plosives), or whether it also includes the rigk of very large uninsurable
claims.?*? In 1981 the Department of Transportation recognized that
an “unusually hazardous risk” could include the risk of uninsured
catastrophic loss when it authorized indemnification under Public Law
85-804 for contractors engaged in the upgrading of FAA’s computer
assisted air traffic control system,**® While the secretary found that
there was a low probability of a malfunction in the system,

[ilnthe event that such a malfunction leads to an accident, the
potential claimants would be quite numerous, and the sever-
ity of potential damage could be catastrophie. While the risk
of a catastrophic accident may be remote, if it occurs, it could
be far in excess of the insurance coverage that reliably and
reasonahly could be obtained by manufacturers in the mar-
ketplace for the life of the system.?3*

This interpretation is consistent with the purpose of the National
Defense Contracts Act to have the government bear the risk of loss to
the extent that commercial insurance is unavailable

DOD has not formally defined the “unusually hazardous” risks for
which the government should provide indemnification under Public
Law 85-804. In testimony before a congressional subcommittee con-
sidering proposed legislation on government contractor indemnifica-
tion, Ms. Eleanor R. Spector, Assistant Secretary of Defense for Pro-
curement, stated:

The Department of Defense agrees that there is a need to
provide indemnification to Government contractors in certain
circumstances in which the Government requires work to be

a1

Most DOD contracts “facilitate national defenze.”

AR 50.403-2

*2See generally Smn.n Governr s, How Far Can You
Under Public Law &5-247. 16 Nat, Cont. Mgt. J 1 l‘i‘-ﬂ

o/, at 9-10.

“Id ar 10 iciting 46 Fed. Reg. 62596, 62397 1Dec. 24, 19815
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done for which the risks are great and for which insurance is
not realistically obtainable. ... By the authority of Public
Law 85-804 as implemented, we can indemnify against un-
usually hazardeus risk and nuclear risk. The determination
of what risks under a contract are indeed unusually
hazardous or nuclear so as to warrant the extraordinary mea-
sure of indemnification necessarily is with the military de-
partment writing the contract, for there rests the greatest
expertise on the precise nature of the risks for the activity
involved under the contract,?**

The military department concerned therefore has great discretion in
defining what risks under a contract are “unusually hazardous.” The
definition may include inherently dangerous activity as well as the
risk of catastrophic loss.

The government may indemnify contractors for the risk of
hazardous waste cleanup costs, pursuant to Public Law 83-804, when
the contract involves a product or activity that is unusually hazardous
by its very nature. Such activities might include, for example, a con-
tract to dispose of leaking drums containing hazardous wastes, %%

The government may also indemnify contractors pursuant to Public
Law 85-804 when the product or activity itself is not unusually
hazardous but it involves a remote risk of catastrophic loss to the
contractor, For example, when the contractor manufactures a product
for the government and the manufacturing process generates
hazardous waste, the contractor may be liable for significant cleanup
costs. The contractor may incur these costs in spite of its best efforts to
safely dispose of the hazardous waste, and such losses are not likely to
be covered by insurance. Although the risk of incurring cleanup costs
may be remote, the severity of the potential damage could be cata-
strophice, The risk of loss in this situation is also “unusually
hazardous,” and the contractor should be eligible for indemnification
under Public Law 85-804.

4. DOD Experience with Contractor Indemnification

The indemnification authority provided by 10 U.S.C. section 2354
and Public Law 83-804 is used only in exceptional circumstances in
DOD. According to the DOD “Summary Reports,”?*" provisions to

“*2Hearings, supra note 211, at 32 (statement of Eleanor R. Spector, Assistant Secre-
tary of Defense for Pronurememr
#SCERCLA also provides authority for government indemnification of “response
action contractors” under 42 U,8.C. § 96191c1 (1982)
**"Extraordinary Cont. Relief Rep. Current Materials 5143-49
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indemnify contractors against liabilities because of death or injury or
property damage arising out of “unusually hazardous” risks have heen

used very sparingly:

Contracts Providing for

Calendar Year Indemnification
1983 33
1984 50
1985 56
1986 52
1987 30

To put these numbers in perspective, the Department of Defense
awards over 15 million contracts each year.?®® Indemnification pro-
visions are used in less than 1/1000 of 1% of those contract actions.

The DOD position is that the indemnity authority provided under 10
U.S.C. section 2354 and Public Law 85-804 is adequate for DOD's
needs and that additional indemnification legislation is not needed.**¥

V. CONCLUSIONS

Reasonable costs to avoid pollution should be paid by DOD as allow-
able costs in cost-reimbursement contracts because they are ordinary
and necessary for the conduct of the contractor’s business or for the
contract performance. Similarly, cleanup costs incurred as a result of
innocent, non-negligent pollution should be allowable costs. Cleanup
costs that are incurred due to contractor negligence may be zllowable,
depending on the degree of contractor culpability. Cleanup costs
resulting from noncompliance with laws and regulations are notallow-
able because they are not “reasonable.”

Even when cleanup costs are allowable costs in cost-reimbursement
contracts, the contractor’s recovery of such costs from the government
may be limited by the cost ceiling in the contract. Unless otherwise
compensated, the contractor may suffer catastrophic loss. This may
have an adverse impact on the ability of DOD to contract for essential
goods and services.

In fixed-price contracts, contractors may not be able to cover the risk
of hazardous waste cleanup costs by increasing their prices because of

4 Hearings, supra note 211. at 32 istatement of Eleanor R. Spector, Assistant Secre-
tary of Defense for Procurement
Bupy
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the uncertainty of calculating the potential losses. Alternatively, the
contractor may over price the contract. Either the government may
pay more than its fair share of the risk of hazardous waste damage or
the contractor may bear more than its fair share of cleanup costs. This
may have an adverse impact on the government’s ability to cbtain
essential goods and services at a reasonable price.

When DOD shares CERCLA liability with the contractor, even if
DOD pays the contractor for cleanup costs in the form of higher prices,
DOD may still have to pay cleanup costs to third parties. DOD may in
some cases pay twice for cleanup costs,

Comprehensive General Liability insurance probably will not reim-
burse the contractor for hazardous waste cleanup costs. Even if the
court considers these costs “damages” as defined by the policy, such
losses will likely be excluded by the pollution exclusion clause. Al-
though Environmental Impairment Liability insurance would cover
cleanup costs, it is not likely to be available to the contractor.

The current “Insurance-Liability to Third Persons” clause in cost-
reimbursement contracts is inadequate to reimburse the contractor for
cleanup costs in light of the ADA limitations. The government may use
10 U.8.C. section 2354 1o reimburse contractors for cleanup costs in
research and development contracts if the cleanup costs result from a
risk that the contract defines as “unusually hazardous.” Similarly,
Public Law 85-804 could be used to reimburse contractors for cleanup
costs if the loss results from a risk that the contract defines as “un.
usually hazardous.” For example, contracts that involve transporting
or disposing of hazardous waste may be considered “unusually
hazardous.” Contracts where hazardous waste is merely a by-product
of the production process may also be included in this definition if the
contraet involves the risk of uninsured catastrophic loss.

VI. RECOMMENDATIONS

Reasonable costs to avoid pollution should be paid by DOU as allow-
able costs in cost-reimbursement contracts. This authorization may
save the government money in the long run because pollution avoid-
ance is usually much less expensive than cleaning up hazardous waste
contamination.

To the extent that funds are available, the contractor performing a
cost-reimbursement contract should also be reimbursed for cleanup
costs resulting from innocent, non-negligent pollution, and in some
limited circumnstances, for costs associated with a release caused by
contractor negligence.
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Paying for hazardous waste cleanup costs in cost-reimbursement
contracts is advantageous to DOD because contractors performing
these contracts expect to be reimbursed for most of the costs of perfor-
mance and to make a limited profit. If DOD requires the contractor to
bear the risk of hazardous waste cleanup costs associated with contract
performance, the contract may no longer be profitable. Contractors
may eventually decline to contract with DOD, or they may be forced
out of business by catastrophic losses due to hazardous waste cleanup
liability.

DOD should not require the contractor to obtain CGL insurance to
cover potential hazardous waste cleanup costs because the insurance
will not cover the risks that the contractor and DOD face. DOD also
should not reimburse the contractor for the cost of such insurance,
unless DOD desires the contractor to maintain CGL insurance for
other reasons, such as to cover losses other than cleanup costs

DOD should investigate the availability of Environmental Impair-
ment Liability insurance to cover the cost of hazardous waste cleanup.
If available at a reasonable cost. DOD should consider requiring the
contractor to obtain such insurance on a case-by-case basis. In cost-
reimbursement contracts, DOD should reimburse the contractor for
the cost of such insurance.

When Environmental Impairment Liability insurance is unavail-
able or too costly, DOD should indemnify contractors in cost-
reimbursement contracts pursuant to 10 U.8.C. section 2354 or Pub-
lic Law 85-804 for the risk of uninsured hazardous waste cleanup
costs. This indemnification will cover most contractor losses for
hazardous waste cleanup costs that would not otherwise be reimburs-
able because of funding limitations

In fixed-price contracts, DOD should indemnify contractors pur-
suant to 10 U.8.C. section 2354 or Public Law 85-804 for the costs of
hazardous waste cleanup if DOD shares CERCLA liability with the
contractor. Otherwise, DOD may ultimately pay twice for cleanup
costs.

To maximize the contractor’s incentive to take cost-effective pollu-
tion avoidance measures, DOD usually should not indemnify the con-
tractor in fixed-price contracts where DOD does not share liability
with the contractor pursuant to CERCLA, This will mean, however,
that DOD effectively will pay in the form of higher prices for the risk
that cleanup costs will be incurred

In the rare situation where no contractors are willing to assume the
risk of hazardous waste cleanup costs, DOD should indemnify con-
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tractors in fixed-price contracts even if DOD does not share liability
with the contractor under the provisions of CERCLA. Indemnification
is also appropriate if the facts and circumstances indicate that DOD is
paying excess profit rather than a reasonable cost for the risk of
hazardous waste damage.

Indemnification under Public Law 85-804 or under 10 U.8.C. section
2354 will ensure that DOD can obtain necessary goods and services,
even if the risk of catastrophic loss due to hazardous waste cleanup
liahility is great. Although an indemnified contractor will have fewer
incentives to minimize hazardous waste cleanup costs, indemnifica-
tion under Public Law 85-804 or 10 U.S.C. section 2354 is not absolute.
Excluded would be losses caused by willful misconduct or lack of good
faith on the part of the contractor.

The standard indemnification clauses for Public Law 85-804%4® and
10 U.5.C. section 2354** provide that the indemnification applies
only to the extent that the claim, loss, or damage arises from a risk
defined in the contract as unusually hazardous or nuclear. To limit
indemnification to hazardous waste cleanup costs, the contract should
define the “unusually hazardous” risk as the risk of property damage
arising out of actual, alleged or threatened discharge, dispersal, re-
lease or escape of pollutants, including any loss, cost, or expense aris-
ing out of any governmental direction or request that the contractor
test for, monitor, clean up, remove, contain, treat, detoxify, or neu-
tralize pollutants 242

FAR 52.250-1
FARS 252.235-7000 & 2522357001
#1See supra notes 189, 190 and accompanying text
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THE JUSTICIABILITY OF CLAIMS
BROUGHT BY NATIONAL GUARDSMEN
UNDER THE CIVIL RIGHTS STATUTES

FOR INJURIES SUFFERED IN THE

COURSE OF MILITARY SERVICE

by Lieutenant Commander E. Roy Hawkens*

L. INTRODUCTION

The Supreme Court has not yet resolved whether a soldier in a
state National Guard who is injured in the course of military service
may sue his superior officer under the civil rights statutes.* Although
the Supreme Court had the opportunity in Chappell v. Wallace? to
resolve this issue, it declined to do so because the issue had nat been
adequately addressed by the court of appeels or by the parties.® The
civil rights statutes are broad remedial statutes of general applicabil-
ity. Literally read, they could be taken to permit suits by Guardsmen

"U.8. Naval Reserve. Commander Hawkens is an attorney at the U.S. Department of
Justice, Civil Division, Appeliate Staff, and an active reservist. He is Executive Officer
for the submarine tender U.8.S. Simon Lake, NR A533, Washington, D.C. He served on
active duty in the Navy from 1975 to 1960 and. after completing law school, clerked for
Judge E.A. Tamm at the U.8. Cowt of Appeals for the D.C. Circuit. B.S,, U.S. Naval
Academy, Annapolis, Maryland, 1975; J.D., Marshall-Wythe School of Law, College of
William and Mary, 1983. Author of Comment: Griffen t. Griffiss Air Force Base: Qual-
ified Immunity and the Commander’s Liability for Open Houses on Military Bases, 117
Mil. L. Rev. 279 (1987): The Effect of Shaffer v. Heitner on the Jurisdictional Standard in
Ex Parte Divorces, 18 Fam. L.Q. 811 (1984: Virginia’s Domestic Relations Long-Arm
Legisiation: Does Its Reach Exceed Its Due Process Grasp?, 24 Wm. & Mary L. Rev. 229
119831, Member of the Virginia bar.

When this article refers generally to “civil rights statutes,” it isreferring to 42 U 8.C
3% 1981, 1983, 1985, and 1986 (1982}, These statutes are set out in relevant part infra
notes 65 1% 19832, 73 % 1985), 85 1y 1981) & 112 (4 1986),

Although this article focuses on suits brought by Guardsmen under the civil rights
statutes, its conclusion (i.e., that suits brought by Guardsmen under these statutes for
service-related injuries are not justiciable) applies with equal force to suits brought by
Federal soldiers under the applicable civil rights statutes. Cf, .., Miller v. Newbauer,
862 F.2d 771 (8th Cir. 1988) (dismissing Air Force reservist’s damage suit against his
superior officer under 42 U.8.C. § 1985i31 (1982) for failure to exhaust administrative
remedies, and stating that Supreme Court precedents “seemingly dictate that civilian
courts should not interfere, by means of a section 1985(3) action, with the relationship
established between a serviceman and his superior because that relationship ‘is at the
heart of the necessarily unique structure of the military establishment’ "); Bots v.
Marsh, 801 F.2d 462 (D.C. Cir. 1986) idismissing as non-justiciable federal service
member's damage suit against her superior officer under 43 U.8.C. ¥ 1985(3) 119821}

2462 U.S. 296 11983).

#1d. at 305 n.3.
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for service-related injuries. On the other hand, the Supreme Court’s
rationale in Feres v. United States* and its progeny could be construed
to proscribe such suits. The Feres doctrine generally bars soldiers’
suits for service-related injuries absent an “express congressional
command™ to the contrary. After Feres, it could be argued that
claims brought by Guardsmen under the civil rights statutes for in-
juries incident to military service are not justiciable® because Con-
gress did not expressly command that these statutes be used for this
purpose.

Because suits by Guardsmen under the civil rights statutes are not
an infrequent occurrence, the answer to whether such suits are justi-
ciable is of substantial practical importance. Unfortunately, the
courts of appeals have not provided a uniform answer to this ques-
tion. Indeed, a sharp split exists among the circuits regarding the
Jjusticiability of such suits.” And even the courts that agree such suits
may be reviewable disagree on the approach for determining jus-
ticiability.® This conflict poses a gross unfairness to litigants, because
a Guardsman’s claim under a civil rights statute may be found
meritorious in one court, while an identical claim brought by a
Guardsman in a different court may be immediately dismissed for
failure to state a claim. The Supreme Court should eliminate this

340 U.8. 13511950+

'Id, at 146,

©The term “fusticiability” in this article is generally interchangeabie with the term
“reviewability.” It connotes limitationa iof a constitutional. statutory. or prudential
natureion a court's power to review the merits of a plaintiff's claim. See Penagaricano v
Llenza, 747 F.2d 55. 59 n.511s1 Cir. 19541, Cf. Gilligan v. Morgan, 413U 8. 1.9-1011973
i"J |usticiability)s . . . not a legal concept with a fixed content or susceptible of scientific
verification. Its utilization s the resultant of many subtle pressures.”
“Compare. e.g., Crawford v. Texas Army National Guard, 794 F.2d 1034 '5th Cir
1986! idismissing claims brought by members of National Guard under 42 US.C. 3§
1983 and 198512119821 for failure o state a claim upon which relief could be g
and Martelon v. Temple, 747 F.2d 1348 :10th Cir. 1954: :dismissing claim brought by
member of National Guard under 42 U.S.C. 3 1983 11952: for failure ta state a right of
actioni, cert. denied, 471 U.S. 1135 119851 with Stinson v. Hornsby. 821 F.2d 1537 11th
Cir. 1957; ‘holding that reviewability of action brought by member of National Guard
under 42 U,8.C. 35 1981 and 1983 11982  is to be determined by application of
test, cert. denied, 109 S, Ct. 40219881 and Navas v. Gonzalez Vales, 752 F.2d
Cir. 19851 isame". For a discussion of these cases. see infra text accumpxn}mg notes
62.92

*Compare, e.g., Stinson v. Hornsby, 821 F 2d 1537 :11th Cir. 19871 ireviewability of
action brought by Guardsman under civil rights statutes is determined by Mindes test:.
cert. denied, 1098, Ct. 40211988) with Jorden v. National Guard Bureau, 799 F.2d 99 :3d
Cir, 19861 ireviewability of action brought by Guardsman under civil rights statutes is
determined by standard justiciability test! with Brown v. United States, 739 F .2d 362
18th Cir, 19841 ireviewability of action brought by Guardsman under civil rights stat-
utes is determined by a Feres-type testl, For a discussion of these cases, see infra text
accompanying notes 52-116
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conflict so that Guardsmen’s claims under the civil rights statutes
will be subject to a rule of law that is both predictable and uniform.

This article will examine the current state of the law and then sug-
gest how the Supreme Court may ultimately resolve the issue. First,
the article examines the National Guard, its unique status in our
federal system, and its vital role in our national defense. Next, the
article examines the rationale in Feres v. United States® and its prog-
eny in an effort to glean instructive principles for resolving whether
suits brought by Guardsmen under the civil rights statutes for inju-
ries incident to military service are justiciable. The article then can-
vasses the various approaches taken by the courts of appeals that
have considered the justiciability of such suits.!? Finally, the article
concludes that, applying the Feres rationale, suits by Guardsmen un-
der the civil rights statutes for injuries incident to service are non-
justiciable and should be dismissed pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon which relief can be
granted.!

2340 U8, 135 11950:

'UThis article limits its inquiry to the issue of whether suits by Guardsmen under the
civil rights statutes for service-related injuries are justiciable. The appropriate method
for ther a Guardsman’s injury is serv lated s beyond the scope of
this article and. in any event, “eannot be reduced to a few bright-line rules; each case
must be examined in light of . . . Feres and subsequent cases.” Cnited States v. Shearer,
473 U8, 52, 57 (1985)

In some instances, determining whether a Guardsman’s injury was incident to service
may prove more nettlesome than determining whether a federal serviceman’s injury
was ineident to service. This is o because Guardsmen, in their concurrent role as state
militia-men. see infra note 18 and accompanying text, often perform duties at the state
level that appear non-military in nature. Cf. Johnson v. Orr. 780 F.2d 386 13d Cir, 1986)
tinvolving suit by Air National Guarq arisin ibly from a litary
labor dispute’, cert. denied, 479 U.5. 828 i1987). At bottom, however, determining
whether a Guardsman’s injury was service-related may simply involve the following
inquiries: whether the Guardsman’s “suit requires the civilian court to second-guess
military decisions. and whether the suit might impair essential military discipline.”
United States v, Shearer, 473 U.S. at §7 icitations omitted). If either inquiry is answered
in the affirmative, precedent would suggest that the Guardsman's injury was incident to
military service. Accord United States v. Stanley, 107 S. Ct. 3054, 3062-62 {19871

1To say that such suits are not justiciable is not to say that Guardsmen are without
recourse or remedy when, in the course of military service and at the hands of superior
officers, they suffer wrongful injuries. As Chief Juatice Warren exhorted: “{Olur citizens
may not be stripped of basic rights simply because they have doffed their civilian
clothes.” Warren, The Bill of Rights and the Military. 3T N.Y.U. L. Rev, 181, 188 (1962).
The Supreme Court repeatedly has stated that soldiers may, in appropriate circum-
atances, seek “redress in civilian courts for constitutional wrongs suffered in the course
of military service.” Chappell v, Wallace, 462 U.S. at 304. Se¢ infra text accompanying
notes 189-91. Moreover, Congress, ever solicitous of and responsive to the needs of
service members, has created a comprehensive system for securing redress for injuries
suffered ineident to military service. See infra notes 172-91 and accompanying text.
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II. THE ROLE OF THE NATIONAL GUARD
IN OUR FEDERAL SYSTEM

The militia, which is the military forebear of the National Guard,
is expressly provided for in the Constitution: “A well regulated Mili-
tia. .. [is] necessary to the security of a free State . . . .”1% Each state
is thus empowered to maintain a militia and each state in fact main-
tains a militia, the modern equivalent of which is the National
Guard.'? Control of the Guard is reserved to the states, except when
the Guard is called into federal service, at which time the Guard be-
comes subject to exclusive federal control.**

Congress first provided for the “blending” of militia and federal
military forces in the National Defense Act of 1916, through which
Congress sought to avoid any constitutional questions regarding
federal authority to send militias beyond continental borders con-
sistent with the Militia Clause:*®

The 1916 act was more than a recognition. It was a tem-
porary absorption of the units that were taken. In order to
avoid any possible constitutional question as to their use be-
yond continental borders, the act did not stop with recogni-
tion. It ripped the sack wide open, lifted the strands of the
National Guard bodily and wove the component threads into
the warp and woof of the Regular Army. For the period of
such use they were no longer National Guard units, but an
integral part of the Army of the United States.*®

Under the 1916 Act, all members of the National Guard were re-
quired to take oaths to obey both the President and the governors of
their states. This oath of dual allegiance enabled the President to

14C.8. Const. amend. II. The second amendment provides in full: "A well regulated
Militia, being necessary to the security of a free State. the right of the people to keep and
bear Arms, shall not be infringed.” The purpose of this amendment was to preserve State
autonomy over the militia. See L. Tribe, American Constitutional Law 299 r.6 i2d ed.
1988)

'3Maryland v. United States, 381 U.8. 41, 46-47, vacated on other grounds, 382 U.S
159 (1965)

14The President shall be Commander in Chief of the . . M)lma of the several States
when called into actual Service of the United States U.8. Const. art. I[, & 2
Congress is tasked with “governing such Part of [the militial as may be employed in
the Service of the United States.” Id., art. I, § 8, cl. 18. Congress is authorized to “pro-
vide for calling forth the Militia to execute the Laws of the Union, suppress In-
surrections and repel Invasions.” Id., art. 1. & & cl. 15

15078, Const., art. . § 8, cl. 15 (quoted in part supra note 14:.

“%Johnson v. Powell, 414 F.2d 1060, 1083 (th Cir. 1969 ! iquoting Price v. United
States, 100 F. Supp. 310, 317 (CL Ct. 19511,

102



1989} JUSTICIABILITY OF CLAIMS

draft Guardsmer. into federal servi_ce, at which time they were consid-
ered discharged from the militia.'”

In 1933 Congress made the National Guard a permanent part of
the federal military by creating a “dual-enlistment” system:

It did this by conferring a new status on the Guard, by
constituting it a reserve component of the Army, to be
known as the National Guard of the United States, In its
militia capacity, the National Guard was orgenized and ad-
ministered under the militia clause of the Constitution, and
available only for limited duties. ... [IIn its capacity as a
reserve component of the Army, [th.e National Guard] was
organized and was to be administered under the army
clause,

In place of the former draft into federal service, as in-
dividuals, the Guard would be ordered into federal service as

units. ... Upon being relieved from federal service, all in-
dividuals and units would revert to their National Guard
status. .. .

Accordingly, the National Guard has today a dual status,
and every Guardsman is a reservist as well as a militia-
man.'®

'Dukakes v. Department of Defense, 686 F. Supp, 30, 34 (D. Mass.), aff'd, 839 F.2d
1066 (1st Cir. 19881, In 1618, in the Selective Draft Law Cases, 245 U 8. 366 {1918), the
Supreme Court upheld Congress's power to compel federal military service by Guards-
men in the face of & claim that the Militia Clause limited Congress's power to draft
militia-men under the Armies Clause. This holding was reaffirmed in Cox v. Wood, 247
U8, 31918}, where the Court stated that Congrese’s power to compel federal military
service by Guardsmen flowed from the following three propositions:

() That the power of Congress to compel military service and the duty of
the citizen to render it when called for were derived fram the authority
given to Congress by the Constitution to declare war and to raise armies.
b1 That those powers were not qualified or restricted by the provisions of
the militia clause, and hence the autherity in the exercise of the war pow-
er to raise armies and use them when raised was not subject to limitations
as to the use of the militia, if any, deduced from the militia clause. And ic!
that from these principles it also follows that the power ta call for military
duty under the authority to declare war and raise armies and the duty of
the citizen to serve when called were coterminous with the constitutional
grant from which the authority was derived and knew no limit deduced
from a separate, and for the purpose of the war power, wholly incidental,
if not irrelevant and subordinate, provision concerning the militia, found
in the Constitution,
247 U8 at 8.

*Dukakis v. Department of Defense, 686 F. Supp. at 34 iquoting Weiner, The Militia
Clause of the Constitution. 54 Harv. L. Rev. 181, 208 (194011 See also HL.R. Rep. No.
141. 73d Cong., 1st Sess. 1-6 119331, As a result of having constitutional moorings in
both the Militia Clause and the Armies Clause, the Guard's role in our federal system
is uniquely dualistic
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In 1970 the National Guard was incorporated into the Total Forces
Concept, which determines the total number of military personnel
needed for our national defense and military commitments.'® Thus,
the Guard plays a vital role in the nation’s military readiness pro-
gram. For example, in the event of war, the Army National Guard
would provide, in whole or in part, 16 of 24 Army divisions.?’ The Air
National Guard would provide 73 percent of the nation’s air defense
interceptor forces, 52 percent of tactical air reconnaissance, 34 per-
cent of tactical airlift, 25 percent of tactical fighters, 17 percent of
aerial refueling, 13 percent of air rescue and recovery forces, and 24
percent of tactical air support forces,?

Due to the Guard's vital role in the Total Forces Concept, the
Federal Government must ensure the Guard maintains a constant
state of military readiness. To this end, the Constitution empowers
Congress to

provide for organizing, arming, and disciplining the Militia,
and for governing such Part of them as may be employed in
the Service of the United States, reserving to the States re-
spectively, the Appointment of the Officers, and the Author-
ity of training the Militia according to the discipline pre-
seribed by Congress.?

Pursuant to this authority, Congress has enacted legislation for
equipping, training, and disciplining state Guard units so that
Guardsmen are “an integral part of the first line defenses of the United
States.”?® Congress also has created the National Guard Bureau, an

This role does not fit neatly within the scope of either state or natienal
concerns: historically the Guard has been. and today remains. something
of & hybrid. Within each state the National Guard is a state agency, under
state authority and control. At the same time, the activity, makeup. and
function of the Guard is provided for, ta a large extent, by federal law.

Johnson v. Orr, 780 F.2d 386, 388 :3d Cir. 19861 (quoting New Jersey Air National
Guard v. Fed. Labor Rel. Auth., 677 F.2d 276, 278-79 :3d Cir, 198231

15Gee Bruton v, Schnipke, 370 F, Supp. 1157, 1163 (E.D, Mich, 1974’

2Perpich v. Department of Defense. 666 F. Supp. 1319, 1323 :D. Minn, 19571
affirmed, No, 87-3345 (8th Cir. June 28, 1989

21686 F. Supp. at 1323. The Guard has long played an important role in national
defense. In World War 1. 433.000 Guardsmen wete ordered to active duty. Between
September 16, 1940. and October 8, 1941, over 300.000 Guardsmen were called up.
thus doubling the strength in the active Army. When the Korean War began, more
than 183.000 Guardsmen were called up. And during the 1961-1962 Berlin Crisis. over
45.000 Guardsmen were called up. See 1982 National Guard Almanac 58-59
{Uniformed Services Almanac. Inc., Washington, D.C.1.

1.8, Const., art. I, 8, cl. 1

2432 U.8.C. 102 11982:. Congress has provided that Guardsmen's training and disci-
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adjunct of the Departments of the Army and the Air Force, to oversee
state Guard units and to ensure compliance with federal statutory and
regulatory requirements regarding military training, discipline, and
readiness.?* State Guard units that fail to comply are subject to forfei-
tures of federal funds and benefits.?® Thus, the National Guard stands
ready to provide “trained units and qualified persons. . . for active duty
in the armed forces, in the time of war or national emergency and at
such other times as the national security requires.’?®

III. RELEVANT SUPREME COURT
PRECEDENT: FERES AND ITS PROGENY

In Feres v, United States®” the Supreme Court held that the govern-
ment was not liable under the Federal Tort Claims Act (FTCA) for
injuries to servicemen where the injuries “arise out of or are in the
course of activity incident to service.” The Court in Feres was faced
with claims by active duty service members who sustained injuries in
the course of military service due to the negligence of other service
members.”® Notably, the FTCA was a broad remedial statute that
contained no explicit exception for claims by service members seeking
to recover for service-related injuries.*® Moreover, the Court found

pline must conform to that of their federal counterparts, see 32 U.8.C. § 501 (19821, and
that Guardsmen are subject to the Uniform Code of Military Justice. See id. 3 326-
¢, Congress has authorized the President to issue regulations and or-

ders necessary to organize, discipline, and govern the National Guard. See id. § 110
See alsa 10 § U.8.C. 105 (1982) (authorizing inspections of National Guards by Secre-
tary of the Army and Secretary of the Ar Force to ensure Guard units are properly
organized, uniformed, armed, equipped, trained, and instructed:.

Zi15 USC, § 3040 (1982)

#Section 108 of Title 32 provides:

If, within a time to be fixed by the President, a state does not comply with
of enforce a of, or i ibed under, this Title its
National Guard is barred, whelly or partly as the President may pre-
scribe, from receiving money of any other aid, benefit, or privilege au-
thorized by law

32 U.S.C. 108 {1982).

%10 U.S,C. § 262 (19821,

340 .S, 135 11950)

21d. at 148

*The opinion in Feres consolidated claims by three service members, In the first
case, a service member perished by fire in military barracks. His executrix alleged
negligence in 11 quartering him in barracks that the Army knew, or should have
known, to be unsafe due to a defective heating plant; and 2} failing to maintain an
adequate fire watch. 340 U.S. at 137. In the second case, a service member alleged
medical malpractice against an Atmy surgeon who, during the course of performing an
abdominal operation, negligently left in the service member's stomach a towel that
measured 30 inches long by 18 inches wide. Id. In the third case, the executrix of a
deceased service member alleged that the service member died due to negligent medi-
cal treatment by Army surgeons, Id.

9340 U S. at 138,
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that several factors strongly suggested that Congress intended the
FTCA to apply to such claims:

[The FTCA] does confer district court jurisdiction generally
over claims for money damages against the United States
founded on negligence. 28 U.S.C. § 1346(b). It does con-
template that the Government will sometimes respond for
negligence of military personnel, for it defines “employee of
the Government” to include “members of the military or na-
val forces of the United States,” and provides that “‘acting
within the scope of his office or employment’, in the case of a
member of the military or naval forces of the United States,
means acting in line of duty.” 28 U.8.C. § 2671, Its exceptions
might also imply inclusion of claims such as we have here. 28
U.S8.C. § 2680(j) excepts “any claim arising out of the com-
batant activities of the military or naval forces, or the Coast
Guard, during time of war” (emphasis supplied), from which it
is said we should infer allowance of claims arising from non-
combat activities in peace. . . . These considerations, it is said,
should persuade us to cast upon Congress, as author of the
confusion, the task of qualifying and clarifying its language if
the liability here asserted should prove so depleting of the
public treasury as the Government fears.®!

The Supreme Court nevertheless concluded that, although the FTCA
literally and implicitly could be read to allow tort suits against the
United States for injuries suffered by a soldier in service, Congress did
not intend to subject the Government to such claims.

Significant to the Court's decision was the fact that “no American
law . . . ever haid] permitted a soldier to recover for negligence, against
either his superior officers or the Government he [was] serving.”*?
Moreover, stated the Court, “claimants cite us no state, and we know of
none, which has permitted members of its militia to maintain tort
actions for injuries suffered in the service.”* Given this background,
the Court declined to “impute to Congress such a radical departure
from established law in the absence of express congressional com-
mand."#

The Court further justified its holding on the following two
grounds. First, alternative remedies were available to service mem-
bers in the form of “enactments by Congress which provide systems of

174, at 138-39.
g, gt 141
*1d, at 142
#1d. at 146,
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simple, certain, and uniform compensation for injuries or death of
those in the armed services.”** The existence of alternative remedies,
and the failure by Congress to provide for an adjustment between
alternative remedies and FTCA remedies, showed “there was no [con-
gressional] awareness that the [FTCA] might be interpreted to per-
mit recovery for injuries incident to military service.”>® Second, the
relationship of military personnel to the government had theretofore
been guverned exclusively by federal law. The Court rejected the no-
tion that Congress tacitly had altered the venerable principle of
federal governance of federal soldiers by creating a cause of action for
service-connected injuries that depended on the vagaries of local law:
“It would hardly be a rational plan of providing for those disabled in
service by others in service to leave them dependent upon geographic
considerations over which they have no control and to laws which
fluctuate in existence and value.”®’ Absent an “express congressional
command, " the Court was unwilling to attribute to Congress an in-
tent to disturb with state law perturbations the unique and “dis-
tinctively federal”® relationship between soldiers and their superior
officers.®®

Four years after Feres, in United States v. Brown,** the Supreme
Court discussed another factor that buttressed the Feres decision and
that ultimately provided the primary justification for the Feres

#Id. at 144.

d.

¥7d. at 148

*1d. at 146,

*°7d. at 143 iquoting United States v. Standard Oil Co,, 332 U.S. 301 11947},

*The Court candidly acknowledged that, given the dearth of committee reports or
floor debates addressing the particular issue raised in Feres, “no conclusion can be
above challenge.” 340 U1.8. at 138. The Court found solace, however, in the knowledge
that “if lit] misinterpret[s) the Act, at least Congress possesses a ready remedy.” Id.

#1348 T.S. 110 119541, In Brown a discharged serviceman brought a medical mal-
practice suit under the FTCA for injuries he sustained es a civilian in a veterans
hospital. The Supreme Court held that suit was not barred by Feres because the injury
did not arise out of or in the course of military duty. See id. at 112-13

The decision in Brown was governed by Brooks v. United States, 337 U.S. 49 {19491
which preceded Feres by ane year. In Brooks, servicemen on leave were injured on a
public highway by a United States Army truck driven negligently by a civilian em-
ployee of the Army. The Court held that the servicemen could maintain a suit under
the FTCA because the case “[dealt] with an accident which had nothing to do with the
lservicemen’s] army careers, injuries not caused by their service except in the sense
that all human events depend upon what has already transpired.” 337 U.S. at 52, The
Court held that compensation sought and paid under the Veterans Act did not bar
recovery under the FTCA, because Congress had not provided for exclusiveness of
either remedy. /d. at 53, However, the Court indicated that recovery under the FTCA
should be reduced by the amounts paid by the United States as disability payments
under the Veterans Act, /d. at 53-54. Accard United States v. Brown, 348 U.S at 111
o
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doctrine.*? Specifically, the Court stated that servicemen could not
sue under the FTCA for injuries incident to service due to

[tlhe peculiar and special relationship of the scldier to his
superiors, the effects of the maintenance of such suit on dis-
cipline, and the extreme results that might obtain if suits
under the Tort Claims Act were allowed for negligent orders
given or negligent acts committed in the course of military
duty.*?

The Feres doctrine is alive and vital,** despite some criticism from
jurists and academic commentators.*> The Supreme Court not only

#“See infra text accompanying notes 47-49.

#5United States v. Brown, 348 U.8. at 112

“For comprehensive listings of judicial decisions applying the Peres doctrine see,
e.g., United States v. Johnson, 481 U.8, 881, 856 n.5. 637-88 n.8 :18871: Flowers v,
United States, 764 F.2d 759, 762-63 : 11th Cir. 19851 Zillman. Intramilitary Tort Law
Incidence To Service Meets Constitutional Tort. 60 N.C.L. Rev. 489, 538-41 119821, See
alsq infra note 46

*In his dissent in United States v. Johnzon. 481 U.8. 681 119 Justice Scalia
provides a list of appellate decisions and academic articles that indicate “Feres was
wrongly decided and heartily deserves the ‘widespread. almest universal criticiem’ it
has received.” /d. at 700 iScalia, J., dissenting, joined by Brennan. Marshall, Stevens.
JJ.1. In Johnson the Supreme Court extended the Feres doctrine to bar not only in-
tramilitary suits under the FTCA arising from injuries incident to service, but to bar.,
as well. any suit by or on behalf of a service member injured incident to service. includ-
ing those directed at civilian employees of the Federal Government. In his com-
prehensive dissent. Justice Scalia stated that the Feres Court erred in construing the
FTCA. and that the Feres doctrine should not be extended beyond intramilitary suits,

Interestingly. notwithstanding his strong dissent in Joknsor. Justice Sealia sub
sequently wrote the majority opinion in United States v. Stanley. 107 S. Ct. 3054
119871, where the Court ratified and extended the Feres rationale expressed in Chap-
pell v. Wallace, 462 U.S. 296 119831

We reaffirm the reasoning of Chappell that the special factors
counselling hesitation—the unique disciplinary structure of the Military
Establishment and Congress’ activity In the field—extend beyond the
situation in which an officer-subordinate relationship exists, and require
abstention in the inferring of Bivens actions as extensive as the exception
to the FTCA established by Feres and United States ¢, Johnson. We hold
that no Birens remedy is available for injuries that arise out of or ave in
the course of activity incident to service.

107 S. Ct. at 3063, The discussion of "Bitens actions™ refers to Bivens v. Six Unknown
Fed. Narcotics Agents. 403 U S. 388 119711, where the Supreme Court authorized suits
for damages if federal officials violate an individual's constitutional rights. notwith-
standing that Congress had not authorized such actions. See Chappell. 462 .. at 298

Justice Scalia noted that his positions in Johnson and Stanley were easily reconciled
because the former case involved statutory construction and he “saw no justification for
adopting a military affairs exception to the FTCA." Id. at 3062 n.5. The latter case. on
the other hand. involved whether to create a judicially inferred remedy that might
disrupt military discipline and the rommand relationship. In view of Congress's ex.
plicit and plenary constitutional authority to govern the military, "an exception to
Brvens liability is appropriace [for injuries incident to military service . And if excep-
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repeatedly has reaffirmed the Feres rule, it has broadened it to bar all
ims of “the #ype . . . that, if generally permitted, would involve the
iary in sensitive military affairs at the expense of military disci-
pline and effectiveness.”® Interestingly, while the Court has fortified
and expanded the reach of the Feres doctrine, it has suggested that
two factors upon which the doctrine initially was grounded are “no
longer controlling:™¥" 1) the existence of alternative remedies for ser-
vice members and their dependents; and 2) the anomaly of having
state law define the government’s duty to supervise service mem-
bers.*S The Feres doctrine now is “best explained by the ‘peculiar and
special relationship of the soldier to his superiors, [and} the
[deleterious] effects of the maintenance of suits on discipline.

A noteworthy case representative of the strength and scope of the
Feres doctrine, as well as its application outside the FTCA context, is
Chappell v. Wallace,® where the Supreme Court held that “military
personnel may not maintain a [Bivens-type] suit to recover damages
from a superior officer for alleged constitutional violations,”®* The

tion is to be made, there is, as Chappell recognized, no reason for it to be narrower
under Bivens than under the FTCA.” /d. For a discussion of the Chappell decision, see
infra text accompanying notes 50-56.

*United States v. Shearer, 473 U.8. at 59. Illustrative of the ever-widening scope
given the Feres doctrine by the Supreme Court are: United States v. Stanley, 107 8. Ct
3054 (1987} tholding that Judicial abstention in inferring Bivens-type actions for injur-
ies suffered by service members incident to service is as extensive as the exception to
the FTCA established by Feres and its progeny’; United States v. Johnson, 481 U.8.
681 (1987: tholding that Feres doctrine extends beyond intramilitary suits, and bars
suits on behalf of service members killed during the course of mxlitary service where
the complaint alleges negligence by civilian employees of the Federal Governmenti:
Chappell v. Watlace, 462 U.3. 206 119831 tholding that service members may not bring
Bivens-type actions against superior officers for alleged constitutional violations!:
Stencel Aero Engineering Corp. v. United States, 431 U 8. 666 :19771 iholding that the
right of a third party to recover in an indemnity action against the United States is
timited by the Feres rationale where the injured party is a service memberi

4"United States v. Shearer, 473 U.8. at 58 n.4.

*See id, Although the Supleme Court stated in S/xearer thal these two factors are
“no longer controlling,” it ly retreated from these factors as
weighty rationales for the Feres doctrine. In United States v. Johnson, 481 U.8. 681
119871, the Court “emphasized” that “the existence of . ., generous statutory disability
and death benefits is an independent reason why the Feres doctrine bars suit for ser-
vice-related injuries.” Id. at 689 iemphasis added:. The Court also reiterated that the
relationship between the Government and its service members is “distinctly federal in
character,” and that, in light of this relationship, it “makes no sense to permit the
fortuity of the situs of Lhe alleged negligence to affect the liability of the Government to
[the. service’member|.” If. iquoting Feres v. United States, 340 U.S. at 143, and

Stencel Aero Engineering Corp. v. United States, 431 U 8. at 6721

SChappell v, Wallace, 462 LS. 206, 299 (1983} (quoting United States v. Muniz, 374
U.S. 150, 162 11963, and United States v. Brown, 348 US. 110, 112 {1954i%.

'462 1.8, 296 119831,

*/d. at 305. See supra note 45 for a discussion of “Bivens-type” actions,
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respondents in Chappell were black service members who alleged
that their superior officers had impermissibly discriminated against
them on the basis of race. The Ninth Circuit decided that the Mindes
test should be applied to determine the reviewability of the service
members’ claims, and it remanded the case for the district court to
apply that test.>®

The Supreme Court reversed. Guided by Feres, the Court stated that
two “special factors” made it inappropriate to create a Bivens-type
remedy for military personnel against their superior officers. First, the
existence of a unique disciplinary structure within the military es-
tablishment, and the concomitant existence of a unigue system of
military justice, counselled strongly against judicial intrusion.

The need for special regulations in relation to military
discipline, and the consequent need and justification for a
special and exclusive system of military justice, is too obvious
o require extensive discussion. . . . [Clenturies of experience
have developed a hierarchical structure of discipline and
obedience to command, unique in its application to the mili-
tary establishment and wholly different from civilian pat-
terns. Civilian courts must, at the very least, hesitate long
before entertaining a suit which asks the court to tamper with
the established relationship between enlisted military per-
sonnel and their superior officers; that relationship is at the
heart of the necessarily unique structure of the Military Es-
tablishment.*®

Second, the Constitution vests Congress with “plenary constitutional
authority over the military.”** The Supreme Court noted that Con-
gress has established a comprehensive internal system of military
justice for the review and remedy of constitutional complaints.®® Con-
gress has not, however, provided a damages remedy for military per-
sonnel who allege that their constitutional rights have been violated,
In view of Congress's deliberate refusal to provide such a remedy,
stated the Court, a judicially created Bivens-type remedy “would be
plainly inconsistent with Congress’ authority in this field.”*®

>§61 F.2d 729, 784, 738 (9th Cir. 19511, For a discussion of the Mindes test. see infra
note 3 and text accompanying note 91

462 US. at 300

“d_ at 302

54 at 300404

*Id. ar 304. In short, stated the Supreme Court. “the unigue disciplinary structure of
the military estabiishment and Congress’ activity in the field constitute ‘special fac-
tors’ which dictate that it would be inappropriate to provide enlisted military per-
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IV. THE CONFLICT AMONG THE CIRCUITS

Before discussing the disparities among the courts of appeals in their
treatment of Guardsmen’s suits under the civil rights statutes, it is
appropriate to mention one aspect of such suits on which the courts
thus far agree: Guardsmen are barred from seeking damages under the
civil rights statutes for injuries incident to service.>” Lower courts
generally have construed the Supreme Court’s decisions in Feres®® and
in Chappell®® as establishing a per se prohibition on suits by soldiers
seeking damages for tortious® or constitutional®! injuries suffered in
the course of or incident to military service

Notwithstanding this area of judicial agreement regarding the non-
availability of damage claims under the civil rights statutes, the courts
of appeals are sharply split regarding the availability vel non of in-

sonnel a Bivens-type remedy against their superior officers.” Id

Notably, the respondents in Chappell also sought damages flowing from an alleged
conspiracy among petitioners in violation of 42 T.5.C. ¥ 1985:3]. The Supreme Court
declined to resolve whether respondents could maintain this portion of their suit be-
cause the issue had not been adequately addressed by the court below or by the parties
See 462 U.S. at 306 n.3, As discussed infra text accompanying notes 57-61, however.
appellate courts, thus far, uniformly have construed Feres and Chappell as proseribing
damage actions under the civil rights statutes.

"See, e.g., Jorden v. National Guard Bureau, 799 F.2d 99, 107-08 {3d Cir, 1986). But
see id. at 111-15 (Gibbons, J., dissenting). Cf. infra note 129 icases dismissing damage
actions by federal service members under civil rights statutes)

“Feres v. United States, 340 U.S. 135 (1950; supra text accompanying notes 27-40.

*Chappell v. Wallace, 462 U.S. 296 (1983} supra text accompanying notes 50-56.

“E.g.. Stauber v. Cline, 837 F.2d 395 t9th Cir. 1988) (Feres doctrine precludes com-
mon law tort suits for injuries incident to military services; Holdiness v. Stroud, 808
F.2d 417 15th Cir. 1987 (same): Bois v. Marsh, 801 F.2d 462 iD.C. Cir. 1986} {same!
See Buler, Personal Liability of Military Personnel for Action Taken in the Course of
Duty, 113 Mil. L. Rev. 137, 144-50 11986, But ¢f. United States v. Stanley, 107 S. Ct.
3054, 3072-73 (1987 (Brennan, J., dissenting, joined by Marshall, J.1 iqualified, rather
than absolute, immunity should be the norm for all government officials, even in cases
involving military matters!.

9E.g., Miller v. Newbauer, 862 F.2d 771, 773 (9th Cir. 1988); Jorden v. National
Guard Bureau, 799 F.2d 99, 107 (3d Cir. 1986 (viting cases), cert. derued, 108 S. Ct. 66
1987:; Holdiness v. Stroud, 808 F.2d at 426 n.45 (citing cases). See Copelan & Cruden
Constitutional Torts and Official Immunity Afier Chappell v. Wallace, 60 Fla. Bar J. 51,
53-55 (1986). But of. United States v, Stanley, 107 8. Ct. at 3065 tO'Connor, J., dissent-
ing in part (“(Clonduct of the type alleged in thia case [deliberate and caleulated expo-
sure of otherwise healthy military personnel to medical experimentation without their
consent, outside of any combat, combat training, or military exigency, and for no other
reason than to gather information on the effect of LSD on human beings; is so far
beyond the bounds of human decency that as a matrer of law it simply cannot be consid-
ered a part of the military mission."; id. at 3068 (Marshall, J., dissenting, oined by
Brennan, J.1 i"Serious viclations of the constitutional rights of soldiers, must be ex-
posed and punished. . ., The solution for Stanley and other soldiers, . . . lies in a Bivens
action .. .."; Howland, The Hands-Off Policy and Intramilitary Torts, 71 lowa L. Rev.
93 (1985) 1samey; Note, United States v, Stanley. Military Personnel and the Bivens
Action, 67 N.C.L. Rev. 233 (1988) same?.
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junctive relief under the civil rights statutes for injuries incident to
military service. Moreover, even among those courts that hold such
suits may be actionable. a conflict exists regarding how to determine
Jjusticiability

A. COURTS FINDING GUARDSMEN’S SUITS
NON-JUSTICIABLE
1. The Tenth Circuit

The Tenth Circuit found a claim to be non-justiciable in Martelon ¢
Temple.®? Leo Martelon sought full-time civilian employment in 1974
as an administrative supply technician with the Colorado Army Na-
tional Guard. A prerequisite to obtaining civilian employment as a
Guard technician was prior enlistment for military service in the
Guard. Martelon therefore enlisted in the Guard and was assigned to
the 220th Military Police Company, where he worked full time as a
civilian administrative supply technician.®® About ten years later,
Martelon was involuntarily reassigned to the 193rd Police Battalion.
Because his new military assignment was incompatible with his con-
tinued employment as a civilian Guard technician for the 220th Mili-
tary Police Company, and because the 193rd Police Battalion had no
available billet for an administrative supply technician, the Guard
terminated Martelon’s civilian employment.®

Martelon brought an action in district court under 42 U.S.C.
§ 1983.%° alleging that Colarado had violated his due process rights
by not according him a hearing prior to his dismissal. He sought
reinstatement as a Guard technician, compensatory damages, and
punitive damages. The United States District Court for the District of
Colorado entered summary judgment on behalf of the state.®®

#4747 F.2d 1348 110th Cir. 19841, cert. dented, 471 U.S. 1135 119851
83747 F.2d at 1349,

1d,
*Section 1983 provides in relevant part:

Every person who. under color of any statute, ordinance, regulation. cus-
tom, or usage. of any State or Territory or the District of Columbia, sub-
jects, or causes to be subjected any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights
privileges, or secured by the C: ion and laws, shall be
liable to the party injured in an action at law, suit in equity, or other
roper proceeding for redress
42 U.S.C. § 1983 i1982!
f5Martelon v. Walker, 568 F. Supp. 672 1D. Colo. 1983 1. The district court found that
the Supreme Court's decision in Gilligan v Morgan, 413 U.S.111973:, barred Marte-
lon's section 1983 claim: “Martelon’s claim seeking relief for alleged violations of 42
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The Tenth Circuit affirmed on the ground that Guardsmen do not
have a right of action under section 1983 for injuries incident to ser-
vice.®” The court reached this conclusion by reference to Feres v.
United States.®®

In Feres the Court pointed out that no such liahility ex-
isted before the Federal Tort Claims Act and that Congress
never intended to create such liability.

Before the passage of § 1983, there was no liability on the
part of military superiors for transgressions against the
rights of other military personnel. By the passage of § 1983,
Congress never intended to create such rights. See the
Court’s review of the legislative history of § 1983 found in
Allenv. McCurry, 449 U 8. 90, 98-99. . . . [Martelon’s] § 1983
claim has no merit.*

2. The Fifth Circuit

The Fifth Circuit reviewed this issue in Crawford v. Texas Army
National Guard.™ Richard Crawford and Bruce Olson sued the Texas
Army National Guard and various state officials because they
allegedly were dismissed from the Guard or put in the inactive re-
serve in retaliation for reporting criminal activity and the dis-
crimination and mistreatment of blacks in the Guard.”* Plaintiffs
brought suit under 42 U.S.C. §§ 198372 and 1985(2),"® seeking com-

U.8.C. & 1983 raises issues not appropriate for determination in this court. A federal
trial judge is not compelent to review decisions of Army National Guard officers in
assigning personnel, at least in the circumstances here presented.” 568 F. Supp. at 673

57747 F.2d at 1350-51.

340 U.S. 135 118501 supra text accompanying notes 27-40.

9747 F.2d ac 1351, The Tenth Circuit thus grounded the decision in Martelon on the
fact that Congress, in enacting 42 U.8.C. § 1983, did not intend to confer a statutory
right on Guardsmen to bring causes of actions against superior officers for service-
related injuries. The practical effect of this decision will likely be that similar cases
brought by Guardsmen under the civil rights statutes will be dismiased by district
courts in the Tenth Circuit for failure to state a claim upon which relief can be granted.

794 F.2d 1034 (5th Cir. 1986)

Ud. at 1035,

"28ee supra note 85.

Section 1985 provides

(11 If two or more persons in any State or Territory conspire to prevent,
by force, intimidation, or threat, any person from accepting or holding any
office. truat, or place of confidence under the United States, or from dis-
charging any duties thereof, o to induce by like means any officer of the
United States to leave any State, district, or place, where his duties aa an
officer are required to be performed, or to injure him in his persons or
property on account of his lawful discharge of the duties of his office, or
while engaged in the lawful discharge thereof, or to injure his property so
asto molest, interrupt, hinder, or impede him in the discharge of his official
duties;
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pensatory damages, punitive damages, reinstatement of their
eligibility for all available retirement benefits, costs, attorney fees,
and the removal of all false and adverse information from their per-
sonnel files.™ The United States District Court for the Western Dis-
trict of Texas dismissed plaintiffs’ suit under Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon which relief could
be granted.™

The Fifth Circuit affirmed. Guided by Supreme Court precedent,
the court observed “there can be little doubt that the permissible
range of lawsuits by present or former servicemen against their su-
perior officers is, at the very least, narrowly circumscribed,”’® Be-
cause suits by Guardsmen under 42 U.8.C. §§ 1983 and 1985(2) would
digrupt the effective accomplishment of the military mission and tend
to duplicate other remedies provided to service members by Congress,
the court held that such suits were barred.

[Wle perceive no basis upon which to distinguish
claims [brought by Guardsmen under the civil rights stat-
utes] from those held impermissible by Chappell. Section
1983 and due process claims, like those predicated on Bivens,
invite judicial second-guessing of military actions and tend
to overlap the remedial structure created within each ser-
vice, which, according to Chappell, provide an exclusive rem-
edy subject to review only under the arbitrary and capricious

121 If two or more persons in any State or Territory conspire for the

citizen the equal protection of the laws, or to m]ure him or his property for

lawfully enforcing. or attempring to enforce. the right of any person. ar

class of persons. to the equal protection of the laws;
i311f two or more persons in any State or Territory

conspire or go in
disguise on the highway or on the premises of another, for the purpose of
depriving. either directly or indirectly, any person or class of persons of the
equal protection of the laws, or of equal privileges and immunities under
the laws; or for the purpose of preventing or hindering the constituted
authorities of any State or Territory from giving or securing to all persons
within such State or Territory the equal protection of the Ja inany
case of conspiracy set forth in this section, if one or mare persons engaged
therein do, or cause to be done, any act in furtherance of the object of such
njured in his person or property. or de-
any right or privilege of a citizer of the
United States, the part red or deprived may have an action for the
recovery of damages oveasioned by such injury or deprivation, againat any
one or more of the corspirators.
42 U.3,C. 31985 119821
7794 F.2d ar 1035
1d

e
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standard. Consequently, appellants’ requests for money
damages, to the extent they are based upon alleged con-
stitutional violations and 42 U.S.C. § 1983, are precluded by
Chappell.

We similarly reject the claims alleging a conspiracy viola-
tive of 42 U.S.C. § 1985(2). Inasmuch as the litigation of a
claim under this statute would disserve the interests of
proper military functioning to the same extent as a Bivens or
an FTCA claim, the rationale of Chappell compels dis-
missal.”

Importantly, the court also rejected the Guardsmen'’s contention
that Chappell did not bar them from seeking injunctive relief in the
nature of reinstatement to the Texas Army National Guard. The
court acknowledged that the Supreme Court has stated that “military
personnel are [not] barred from all redress in civilian courts for con-
stitutional wrongs suffered in the course of military service.”’® Nev-
ertheless, stated the court, the Supreme Court has never authorized a
suit for injunctive relief involving military personnel decisions.
Rather, the Supreme Court has authorized only suits involving “chal-
lenges to the facial validity of military regulations and [that are] not
tied to discrete personnel matters. The nature of the lawsuits, rather
than the relief sought, render(s] them justiciable.””® Because the
Guardsmen's suit involved challenges to discreet personnel decisions
rather than challenges to the facial validity of military regulations,
the court found the suit non-justiciable.®®

TId. 4t 1036
;‘Id iciting Chappell v. Wallace, 462 U.8. 296, 304-05 11983
°794 F.2d at 1036,

"°One year following its decision in Crawford, the Fifth Circuit in Holdiness v. Stroud,
808 F.2d 417 (5th Cir. 19871, affirmed a district court’s dismissal of a Guardsman's suit
under 42 U.8.C. § 1983 for failure to state a claim for which relief can be granted: “|Wle
follow Crawford in applying the Chappeil rule to Guard members and, using the tests in
Chappell and Mindes, hold that the remedy sought by Holdiness 'damages under section
1983 would be so disruptive to military service that the claim should net be enter-
tained,” 508 F.2d at 423. While the court's statement suggests that the Mindes analysis
is applicable in determining the justiciability of a Guardsman’s suit under section 1983,
the court’s action belies this conclusion. The court simply dismissed the Guardsman's
claim without specifically considering the Mindes analysis or remanding to the district
court for that purpose. Accordingly, the decision in Holdiness does not fairly stand for
the proposition that the Fifth Circuit works through the Mindes test to determine the
justiciability of suits brought by Guardsmen under the civil rights statutes. To the
contrary. the Fifth Cireuit’s decision in Craw/ford indicates that the court’s approach 1s
to dismiss such suits eb initio for failure to state a claim upon which relief can be
granted. Cf. Stinzon v, Hornsby, 821 F.2d 1537, 1542 n.1, 1543 n.3 (11th Cir. 1987)
1Henderson, J., concurring). cert. denied, 109 S. Ct. 402 {19881,
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B. THE THREE APPROACHES FOR
FINDING JUSTICIABILITY

1. The Mindes Approach Used By the First and Eleventh Circuits

The First Circuit® and the Eleventh Circuit®? have held that
claims by Guardsmen under the civil rights statutes must be tested
for reviewability against the Mindes criteria.®® The Eleventh Cir-

“-Navas v. Gonzalez Vales, 752 F.2d 765 :1st Cir. 1985 Penagaricano v. Lienza, 747
F.2d 55 118t Cir, 1984

#“8tinson v. Hornsby, 521 F.2d 1537 i11th Cir, 19874, cerr. denied, 109 S, Ct. 402
119881,

“*The Mindes criteria, which are set out infra text accompanying note 91, are derived
from Mindes v. Seaman, 453 F.2d 197 i5th Cir. 19711, where the Fifth Circuit provided a
multifarious test for determining “when internal mititary affairs should be subjected to
court review.” 453 F.2d at 199. A majority of courts have endorsed the Mirdes approach
See,e.g., Williams v. Wilson. 762 F.2d 357 14th Cir. 1985
F.2d 765 1st Cir. 19851; Rucker v. Secretary of the Arm
Nieszner v. Mark, 834 F.2d 562 i8th Cir. 19821, cert. denied, 460 U.S, 1022 119831
Lindenau v. Alexander. 663 F 2d 68 (10th Cir, 19815 Wallace v, Chappell, 611 F.2d 729

9th Cir. 19811, rev’d on other grounds, 462 U.S. 296119831 NeSmuth v. Fultan, 615 F.2d
196 :5th Cir. 1980 ber.3halom v. Secretary of the Army, 489 F. Supp. 964 (E.D. Wis
19801

The Third Cireuit constitutes a minority of one that has explicitly rejected the Mindes
test on the ground that the test improperly mixes "the concept of justiciability with the
standards tobe applied to the merits.” Dillard v. Brown. 852 F.2d 316, 323 i3d Cir. 1881
The Third Circuit therefore does not impose on military plaintiffs the burden of satisfy-
ing the Mundes test; rather, it simply applies traditional standards of justiciability See
Jorden v, National Guard Bureau. 799 F.2d at 110-11 & n.16: infra text accompanyin
notes 104-186,

Although the District of Columbia Circuit has not expressly rejected the Mindes test,
several cases strongly suggest that it, like the Third Cireuit, would apply traditional
standards of justiciability to claims by service members. See, ¢ g.. Kreis v, Secretary of
the Air Force. 566 F.2d 1508. 1511-121D.C. Cir. 1989); Emary v. Secretary of the Navy.
819 F.2d 291.293-94:1D.C. Cir. 19871 Dilley v. Alexander, 603 F.2d 914. 920:1>.C. Cir.
1979 The court has. however, favorably cited aspects of the Mindes decision. includi
the exhaustion requirement. See, e.g., Bois v. Marsh, 801 F.2d 462, 468 :D.C. Cir. 198
infra note 183

That so many courts have adopted the Mindes test is evidence of its wide-spread
acceptance and utility, and suggests that it is an appropriate analytic tool for determin-
ing the justiciability of service members' claims. But see Note. Judicial Review of
Constrtutional Claims Against the Military. 84 Colum. L. Rev. 387 119841 1arguing that
the Mindes test should be abandoned and suggesting that the political question doctrine
can act as an adeyuate filter to screen out non-justiciable claims:. The Supreme Court
has not yet had the opportunity to express its views on the Mindes test,

Importantly, and as discussed infra text accompanying notes 160-65. the fact that a
court has endorsed the Mindes test does not mandate that the Mindes criteria be applied
to Guardsmen’s suits under the civil rights statutes to the exclusion of the critical
justiciability consideration underlying the Feres rationale. Regardless of whether the
Mindes test is ultimately applied in such suits, the critical justiciability issue that must
first be considered is whether Congress “expresslly] ... commandled]" that the civil
rights statutes provide a cause of action for Guardsmen alleging injuries incident to
military service. Cf. e.&., Crawford v, Texas Army National Guard, 794 F.2d 1034 :5th
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cuit’s recent decision in Stinson v. Hornsby™ is representative of the
approach taken by both courts. Stinson, a black Guardsmen in the
Alabama National Guard, sued the Guard and four superior ofﬁcer§
in their individual and official capacities under 42 U.S.C, §3 1981%
and 1983% in the United States District Court for the Middle District
of Alabama. He alleged that the Alabama Guard had engaged in
racially discriminatory and retaliatory employment practices in
refusing to advance him to a certain supervisory position and in ter-
minating his employment.®” He sought reinstatement and advance-
ment, back pay, injunctive relief, and other relief that the court
might consider appropriate. The distriet court dismissed Stinson’s
suit for failure to state a claim upon which relief could be granted
Guided by the Supreme Court’s decision in Chappell v. Wallace,*® the
court determined that the unique disciplinary structure of the mili-
tary service, combined with the fact that Congress had provided other
avenues of relief for the injuries alleged by Stinsoen, constituted
“special factors” militating against the maintenance of actions by
soldiers in the National Guard under sections 1981 and 1983.%°

The Eleventh Circuit reversed. The court first observed that, “in
some situations at least, uniformed members of the armed services
may assert that their constitutional and statutory rights have been
violated by their superiors.”®® The court then held that full-time ser-

Cir. 1986) {Fifth Cireuit, whence originated the Mindes criteria, affirms dismissal of
Guardsman's suit under the civil righta statutes without applying Mindes criteria, see
supra text accompanying notes 70-50

821 F.2d 1537 111th Cir. 19871, cert. denied, 109 S, Ct. 402 11988:

*3Section 1981 provides:

All persons within the jurisdiction of the United States shall have the same
right in every State and Territory to make and enforce contracts, to aue, be
parties, give evidence, and to the full and equal benefit of all laws and
proceedings for the security of persons and property as is enjoyed by white
crtizens, and shall be subject to like punishment, paine, penalties, taxes,
licenses, and exactions of every kind, and to no other

42 U.S.C. § 1981 11982;

*See supra note 85

“Prior to filing his complaint in district court, and prior to his discharge from the
Guard, Stinson had filed an administrative complaint with the Deparument of the Army
in which he alleged that the Alabame National Guard had impermissibly refused to select
him for & supervisory position on the basis of race. Following a formal investigation, the
Alabama Adjutant General filed a final agency decision in which he found that Stinson's
allegation of discrimination lacked merit, The National Guard Bureau reviewed the deci-
sion and concurred with the State’s finding of no discrimination. See 821 F.2d at 1538

25462 U.8. 296 119831,

29821 F.2d at 1539.

074, at 1540 (quoting Gonzales v. Department of the Army, 715 F.2d 926, 929 i9th Cir.
1983
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vice members in the National Guard who bring actions for con-
stitutional violations under section 1981 or 1983 must have the
allegations in their complaints tested for reviewability pursuant to
the Mindes test

First, an internal military decision should not be reviewed
unless the plaintiff asserts
ta) an allegation of the deprivation of a constitutional
right, or an allegation that the military has acted in
violation of applicable statutes or its own regulations,
and (b) exhaustion of available intraservice corrective
measures,
Second, the reviewability of the claim must be examined by
weighing the following four factors:
1. The nature and strength of the plaintiff’s challenge to
the military determination. Constitutional claims, nor-
mally more important then those having only a statu-
tory or regulatory base, are themselves unequal in the
whole scale of value. ...
2. The potential injury to the plaintiff if review is re-
fused.
3. The type and degree of anticipated interference with
the military function. Interference per se is insufficient
since there will always be some interference when re-
view is granted. . ..
4. The extent to which the exercise of military expertize
or diseretion is involved.®!

The court of appeals remanded to the district court with instructions
to use the Mindes test to determine whether Stinson’s claims under
sections 1981 and 1983 were barred.®

2. The Feres Approach Used By the Eighth Circuit
The Eighth Circuit in Brown v. United States®® held that a Guards-

2:221 F.2d at 1540 :citations omitted; {quoting Mindes, 453 F.2d at 2011

#Id. at 1540-41. Judge Hill dissented on the ground that Ckappel! mandated dis-
missal of the Guardsman’s claims. See id. at 1543 rHill. J.. dissenting:

Senior Judge Henderson wrote a lengthy concurrence stating that his agreement with
the decision stemmed from “deference to the precedential weight of Mindes.” /d. at 1541
{Henderson, J.. concurring®. He further said, however, that the er banc court should
reexamine the applicability of Mindes in light of Chappell and consider whether Guards-
men’s suits under the civil rights statute< for “discrete personnel matters” are justi-
clable fd. at 1542 'Henderson. J.. concurring.. Senior Judge Henderson stated he
would hold such claims non-justiciable. /d. a! 1542-43 (Henderson, J.. concurring: infra
note 1

9"739 F 2d 362 :8th Cir. 1984:.
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man’s claim under the civil rights statutes must be tested under a
“flexible analysis to determine whether the facts in [the] case fall
within the reasons given by the Supreme Court for its principle of
military immunity in Feres.”®* In Brown a black Guardsman in the
Nebraska National Guard alleged he was the victim of a racially
motivated “mock lynching”®® by his fellow Guardsmen during the
course of military exercises at a weekend drinking party. As a result
of the incident, stated the Guardsman, he entered into a deep mental
depression that culminated in a suicide attempt, which left him se-
verely and permanently injured.®® The Guardsman brought claims
under 42 U.S.C. §§ 1981%7 and 1983 against the participants in the
hanging incident, as well as against his superior officers for failing to
prevent the incident and for failing to properly investigate the in-
cident. The United States District Court for the District of Nebraska,
relying upon the doctrine of military immunity in Feres, entered
summary judgment for the defendants.*®

The Eighth Circuit reversed in part. The court first rejected the
Guardsman’s argument that the Feres doctrine does not apply to
claims brought under the civil rights statutes:

[Tlhe Supreme Court in Chappell left open the question of
whether the Feres doctrine applied to an action brought un-
der a civil rights statute. We are unable to find, however, a
reasoned distinction for the purposes of the Feres doctrine
between Bivens-type actions under the Constitution and ac-
tions brought under a federal civil rights statute. We cannot
say that the policies supporting the civil rights statutes are
any stronger than those supporting constitutional rights;
nor can we say that military discipline will be any less
affected by a civil rights claim than a constitutional claim.
Hence, we reject [the Guardsman’s) argument that the Feres
doctrine can never be a bar to a suit brought under 42 U.S.C.
§§ 1981 and 1983.2%°

The court of appeals thereupon formulated the following two-part
analysis for determining the reviewability of the Guardsman’s claims
under the civil rights statutes: “(1) whether there is a relevant

2414, at 367.

7d, at 364.

%1d. at 363, 364
9"See supra note 85
95See supra note 65.
99739 F.2d at 363,
1%7d. at 367
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relationship between the servicemember’s activity and the military
service, and (2) whether military discipline will be impeded if the
challenged conduct is litigated in a civil action”**! Applying this
test, the court held that the Feres doctrine barred the Guardsman’s
claims against his superior officers for failing to prevent the incident
and for failing to perform a proper investigation of the incident.!®?
The court held, however. that the Feres doctrine did not bar the
Guardsman’s claims against the participants in the mock lynching
because: 11 the claims did not involve the command relationship be-
tween the Guardsman and his superior officers; 2) the claims did not
involve military decisionmaking implicating disciplinary matters;
and 3) the activity giving rise to the claims bore no relationship to
any military purpuse.103

3. The Standard Justiciability Approach Used By the Third
Circuit

The Third Circuit, which has expressly rejected the Mindes test,’"*
held in Jorden v. National Guard Bureau'®® that Guardsmen are
barred from bringing damage actions against their superior officers
under the civil rights statutes. The court held, however, that Guards-
men are not barred from seeking injunctive relief under these stat-
utes for the violation of constitutional rights. Jorden, the first black
to enlist in the Pennsylvania Air National Guard, served for over
twenty-flve years without incident and advanced to the grade of mas-
ter sergeant.’’® Thereafter, he lodged a series of complaints against
his superiors, including allegations of discrimination and impermis-
sible expenditure of Guard funds.'®” According to Jorden, his com-
plaints sparked a campaign of retaliatory harassment culminating in
an order by the Governor calling him to active duty for twenty-three
days of “special training” to undergo psychiatric evaluation.!** When
Jorden refused to comply with the order, he was dismissed from the
Guard.!**

g

VEI. gt 369

V4. at 368, 369, As discussed infra note 123, the Feres-type test applied by the
Eighth Circuit in Brown appears substantially similar in practical effect to the approach
taken by the Fiftk: and Tenth Circuits, see supra text accampanying notes 62.80. which
dismiss suics by Guardsmen under the civil rights statutes for service-related injuries
due to nonjusticiability

“"Dillerd v. Brown. 652 F.2d 81613d Cir. 19811, s discussed supra note 83, the Third
Circuit is the only court of appeals that has expressly repudiated the Mindes approach

5799 F.2d 99 :3¢ Cir. 1986

“1d. a1 101
Id

“Id, at 101-02
1d, 2

i
I
VI at
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Jorden brought claims under 42 U.S.C. §§ 1983,'° 19851 and
1986, claiming that his superiors had engaged in a conspiracy to
harass him and to discharge him on the basis of race and in retalia-
tion for the exercise of his first amendment rights.'** He sought dam-
ages from his superior officers, and he alsc sought injunctive relief in
the form of reinstatement. The United States District Court for the
Eastern District of Pennsylvania dismissed the case on the ground
that Jorden's action was barred by the Supreme Court’s decision in
Chappell 4

The Third Circuit reversed in part. The court of appeals concluded
that Chappell established a per se prohibition of all damage actions,
including those brought under the civil rights statutes, against mili-
tary officers for viclations of constitutional rights.!'® The court held,
however, that Chappell did not prescribe Guardsmen from seeking
equitable relief under these statutes:

One of the concerns underlying Chappell is the need for
military officers’ uninhibited decisionmaking, and the threat
to such decisionmaking if officers fear personal liability. The
threat of personal liability for damages poses a unique de-
terrent to vigorous decisionmaking. See generally P. Schuck,
Suing Government (1983). On the other hand, the possibility
that an officer may be compelled by a court to cease applying
a particular regulation in an arbitrary manner, or to rein-
state an improperly discharged soldier, poses much less of 2
threat to vigorous decisionmaking. Indeed, it is for this rea-
son that government officials are often immune from dam-
ages but susceptible to injunctions.}'®

1188 ¢e gupra note 63.
U1Gep supra note 73
12Section 1986 provides:

Every person who, having knowledge that any of the wrongs conapired
to be done, and mentioned in section 1985 of this title, are about to be
committed, and having power o prevent or aid in preventing the commis-
sion of the same, neglects or refuses so to do, if such wrongful act be
committed, shall be liable to the party injured, or his legal representatives,
for all damages caused by such wrongful act, which such person by reason-
able diligence could have prevented; and such damages may be recovered
inan action on the case; and any number of persons guilty of such wrongful
neglect or refusal may be joined as defendants in the action. .,

42 US.C. 1986 11982
1709 F.2d at 102
34d,

1874, at 107-08.
187d. at 110
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IV. THE PROPER APPLICATION OF
SUPREME COURT PRECEDENT

As shown above, the courts of appeals are not only sharply split
regarding the reviewability vel non of Guardsmen’s suits under the
civil rights statutes, they are also split regarding how to determine
the reviewability of such suits. On the one hand, the Fifth Circuit!!”
and Tenth Circuit'*® dismiss such suits ab initio for failure to state
claims upon which relief can be granted.''® On the other hand, the
First, Third, Eighth, and Eleventh Circuits resolve the merits of such
suits if the Guardsmen’s claims survive a threshold justiciability de-
termination under either the Mindes test,'?® a Feres-type test,'* or a
standard justiciability test.'?” The reviewability of Guardsmen's
suits under the civil rights statutes for injuries incident to service are
thus not determined by a uniform rule of law, but rather by the fortu-
ity of the forum.

That it is manifestly unfair to litigants for courts to treat identical
suits differently needs no elaboration. In an effort to contribute
toward remedying this situation, this article now suggests an
approach, based on principles distilled from Feres and its progeny, for
determining whether suits by Guardsmen under the civil rights stat-
utes for injuries incident to military service are justiciable. The arti-
cle concludes that such suits should be dismissed for failure to state a
claim upon which relief can be granted 2

V:T8ee supra text accompanying notes 70-80

1Seq supra text accompanying notes 62-69

%45 discussed supra note 69, the Tenth Circuit framed its dismisea) in terms of the
Guardsman's failure to state a right of action under 42 U.8.C. § 1983, The practical
effect of the court’s holding, however, and the rule of decision that will likely evolve in
district courts in the Tenth Circuit is that Guardsmen’s suits under the civil nghts
statutes for injuries incident to military service will be dismissed for failure to state a
claim upon which relief can be granted, After all, if Congress declined to confer on
Guardsmen a statutory right under the civil rights statutes to seek redress against
superior officers for service-related injuries, suits brought by Guardsmen grounded on
those statutes fail to state a claim upen which the courts can grant relief. See Fed. R.
Civ. P. 12bii81

¥The First Circuit. see supra note 81, and the Eleventh Circuit. see supra text
accompanying notes 82-92, use the Mindes test for determining the justiciability of
Guardsmen’s suits under the civil rights statutes.

1:The Eighth Circuit applies a Feres-type test to determine the justiciability of
Guardsmen’s claims under the civil rights statutes. See supra text accompanying notes
93-103

122The Third Circuit applies a standard justiciability analysis for claims brought by
Gugrdsmen under the civil rights statutes. See supra text accompanying notes 104-16.

2This approach, in additian to adhering to the Feres rationale, appears consistent

with decisions by the Fifth and Tenth Circuits. See supra notes 117 & 118. Further,
because & condition precedent for application of this analysis is that a Guardsman
suffer an injury ineident to service, the analvsis appears consistent in practical effect
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The question that must be asked at the outset is whether Congress
intended Guardsmen to bring suits under the civil rights statutes for
service-related injuries. That is, did Congress intend for Guardsmen
to use these statutes to sue their superior officers or the government
they serve for injuries suffered in the course of military service? An
answer in the affirmative would, of course, end the matter, for it can-
not seriously be disputed that Congress is constitutionally empow-
ered to provide Guardsmen with such relief. Curiously, few courts
have asked this question, much less attempted to resolve it.!** Their
failure in this regard may be due in part to the broad language of the
civil rights statutes. Not only do these statutes speak in expansive
terms, they provide no express exceptions barring servicemen from
suing for service-related injuries.?® Thus, by their literal terms, the
civil rights statutes could be read to permit such suits.

That the civil rights statutes literally could be read to permit such
suits, however, is not dispositive of congressional intent where impor-
tant military concerns may be implicated. This is a linchpin principle
of statutory construction developed in Feres, where conventional tools
of statutory construction strongly supported a conclusion that Con-
gress intended to provide soldiers with causes of action under the
FTCA for service-related injuries.*?® The Supreme Court neverthe-
less held that congressional intent must appear in an explicit legisla-
tive mandate before courts may conclude that a remedial statute of
general applicability applies to soldiers for service-related injuries. In
other words, in the military context, conventional tools of statutory
construction are subordinate to the imperative that, absent an “ex-
press congressional command,”'?” courts may not impute to Congress

with the Feres-type analysis used by the Eighth Circuit. See supra note 121. The
approach and its effect differ markedly, however, from the Mindes test applied by the
First and Eleventh Circuits, see supra note 120, and the standard justiciability test
used by the Third Circuit. See supre note 122

124The Tenth Circuit did ask this question in response to a suit by a Guardsman
under 42 U.S.C. § 1983, and it concluded that Congress did not intend to confer Guards-
men with a right of action under section 1983 for service-related injuries: “Before the
passage of § 1983, there was no liability on the part of military superiors for transgres-
sions against the rights of other military personnel. By the passage of § 1983, Congress
never intended to create such rights.” Martelon v. Temple, 747 F.2d 1348, 1351 (10th
Cir, 1984}, cert. denied, 471 U.S. 1135 (1985); supra text accompanying notes 62-69.

125The civil rights statutes are set out in relevant part at supra notes 55 ¢§ 1983), 73
(§ 19851, 85 (% 1981} & 112 (§ 1986). They are, of course, broad remedial statutes of
general applicability and, but for the Feres rationale, persuasive arguments could be
advanced that G ’s claims for service-related injuries are embraced in the
expansive statutory language,

12586 supra text accompanying note 31

12Feres v. United States, 340 .S, at 146.
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an intent to create a cause of action for servicemen that would require
civilian courts to “second-guess military decisions . . . (or that] might
impair essential military discipline:"*?*

Feres itzelf represents a refusal to read statutes with their
ordinary sweep. The unique setting of the military led the
Feres Court to resist bringing the armed services within the
coverage of a remedial statute in the absence of an express
congressional command. Moreover, Feres principles were in-
voked by the Court in Chappel! to foreclose assertion of con-
stitutional rights. Taken together, Feres and Chappell
powerfully suggest that the obvious adverse effects on mili-
tary discipline, which animated the Court in both of those
cases, counsel against an expansive interpretation of an-
other remedial statute so as to encompass the military '*®

Accordingly, the critical inquiry regarding the justiciability of
Guardsmen’s suits under the civil rights statutes for service-related
injuries is whether an “express congressional command”**’ au-
thorizes such suits. The answer to this inquiry is no. No affirmative
evidence, in either the language or the legislative history of the civil
rights statutes, reveals an express mandate by Congress directing
that these statutes be remedial vehicles for soldiers who allege inju-
ries incident to service.®* In the absence of clear and explicit evidence

12#Inited States v. Shearer, 473 U.S. at 57. Cases, in addition to Feres and its prog-
eny, that are illustrative of this rule of statutory construction include decisions by the
Eighth, Ninth, and Eleventh Circuits holding that service merabers are excluded from
the broad coverage of Title VI See infra note 132

12%B4is v, Marsh, 801 F.2d 462, 469 n.13 :D.C. Cir. 1986: irejecting federal service
member's claim under 42 U.S.C. § 1985(31 11952 for service-related injuries!. Accord
Alvarez v. Wilson, 600 F. Supp. 706, 710-12 1N.D, [ll. 1985:, £f. Miller v. Newbauer
62 F.2d 771 (9th Cir, 1988: 1dismissing reservist's damage claim under 42 US.C. §
1985(31 119821 for failure to exhaust administrative remedies. and observing in dicta
that the rationale in Feres and Chappell appears, in any event, to bar such suits:

189Fgres v. United States, 340 US. at 146.

31 For informative discussions regarding the goals and purposes of the civil rights
statutes, as well as their legislative histories, see Patterson v. McLean Credit Union,
109 S, Ct. 2363 119891 isections 1961 and 19831; Burnetr v. Grattan, 488 L8, 42119841
(section 19835, United Broth. of Carpenters and Joiners of America, Local 610, AFL-
CI0 v. Scott, Texas, 483 U.S. 825 119551 isection 1985 Allen v. McCurry, 449 U8, 90
119801 isection 19831, Runyon v. McCrary, 427 U.S. 160 11976: isection 1981%; Tilman
v. Wheaton-Haven, 410 U.8. 431 11973! isection 19811 Criffin v. Breckenridge, 403
T.8. 88 11971} 1section 19855 Jones v. Alfred H. Mayer Co., 392 U8, 409 (19681 isec-
tion 1983 Snowden v. Hughes, 321 U.S. 1119441 1sections 1988 and 1985:: Gibson v
Mississippr, 162 U.S. 565 118961 isection 19811; Strauder v, West Virginia, 100 U.S
803 (15797 isection 19811; Slaughter-House Cases, 83 U.8. 116 Wall.i 36 11872 (section
19811 Grimes v. Smith. 776 F.2d 1359 (7th Cir. 1985) isection 1986} Trerice v
Pederzen, 769 F.2d 1398 (9th Cir. 1985) (section 19865 Martelon v. Temple, 747 F.2d
1348 :10th Cir. 1984  :section 1983"; Mollnow v. Carlton. 716 F.2d 627 (9th Cir. 18831
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that Congress intended the civil rights statutes to be used in this
manner, the rationale in Feres and its progeny indicates such suits
must be dismissed for failure to state a claim upon which relief can be
granted 192

This conclusion is consistent with the polestar principles underly-
ing the Feres doctrine. The “peculiar and special relationship of the
soldier to his superiors, [and] the [deleterious] effects of the mainte-
nance of suits on discipline”* are compelling considerations that
counsel against recognizing suits by soldiers against their superior
officers or the government they serve, These principles apply to suits
brought by Guardsmen under the civil rights statutes for injuries in-

(section 1988), cert. denied, 465 U.S. 1100 {1984 Kimble v. D.J. McDuffy, 648 F.24 340
{5th Cir. 19811 (section 1985); Mahone v. Waddle, 564 F.2d 1018 :3d Cir. 1977;
tions 1981 and 1983), cert. denied, 438 U.S. 904 119781; McLellan . Mia:
& Light Co., 545 F.2d 918 i5th Cir, 1977 (section 1985},

See also Evren, When I's A Race Not A Race?: Contemporary Issues Under The Civil
Rights Act Of 1566, 6L N.Y.U. L. Rev. 976 (1988}, Kaczorowski; The Enforcement Pro-
visions of the Civil Rights Act of 1866: A Legislative History in Light of Runyon v.
McCrary 98 Yale LJ. 565 (1989:; Kaufman & Schwartz, Civil Rughts In Transition.
Sections 1981 And 1982 Cover Discrimination On The Basis Of Ancestry And Ethnicity,
4 Touro L. Rev. 183 (1988% Shatz, The Second Death of 42 U.S.C. Section 1985:3;: The
Use and Misuse of History in Statutory Interpretation, 27 B.CL. Rev. 911 119861
Sheehan & Rapp, The Scope and Application of 42 U.S.C. Section 1985/c): Beyond the
Fourteenth Amendment Question, 2 Antioch L.J. 131 11982} Sullivan, Historical
Reconstruction, Reconstruction History, and the Proper Scope of Section 1981, 98 Yale
L.J. 541 (1989 Note, The Class-Based Animus Requirement of 42 US.C. Section
1985¢¢): 4 Suggested Approoch, 64 Minn. L. Rev. 635 119805 Note, A Construction of
Section 1985(c, in Light of Its Original Purpose, 46 U. Chi. L. Rev. 402 11979,

'%In assessing Congress’s intent regarding whether Guardsmen may bring suits
under the civil rights statutes for injuries incident to zervice, it is not without sig-
nificance that Congress exempted service members, including Guardsmen, from bring-
ing suit under the Civil Rights Act of 1984, Title VI, 42 US.C. §§ 2000e-2000e-17
(19821, for service-related injuries. As the Eighth Circuit stated in Taylor v. Jones:

We have previously held that “[n]either Title VII nor its standards are
applicable to persons who enlist or apply for enlistment in any of the
armed forces of the United States.” We do not see any significant ne-
tion, for Title VII purposes, between a member of the Army or Air Force
and a member of the reserve component of those forces, the National
Guard. In neither case is the relationship between the government and
the member that of employer-employee; military service differs material-

Iy from civilian employment, whether public or private, and is not appro-
priately governed by Title VIL
653 F.2d 1193, 1200 i8th Cir. 1981} Iquoting Johnson v. Alexander, 372 F.2d 1219,
1224 18th Cir.), cert. denied, 433 U.8. 986 119781, Accord Stinsen v. Hornsby, 521 F.2d
at 1539-40; Gonzalez v. Department of the Army, 718 F.2d 926 (9th Cir. 19831, But cf.
Hill v. Berkman, 635 F. Supp, 1228 (E.D.N.Y. 1986) ijusticiablity of Title VII claim by
service member is determined by application of Mindes testi; Note, Making the Army
SdeZFG;Dzverszly A Title VII Remedy For Discrimination in the Military, 96 Yale L. J,
2082 119871
1**United States v. Brown, 348 U.S. at 112, See supra text accompanying notes 43-
56.
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cident to military service. As discussed above,"** Guardsmen are "an
integral part of the first line defenses of the United States, and
National Guard units are statutorily responsible for providing “qual-
ified persons . . . for active duty in the armed forces, in the time of war
or national emergency. 1* Because the command relationship among
National Guard service members regarding military matters is iden-
tical to the command relationship among other federal service mem-
bers, the Feres rationale cannot be deemed to be irrelevant in de-
termining whether Guardsmen state claims under the civil rights
statutes for injuries incident to service. To the contrary, the rationale
underlying the Feres doctrine applies with equal force to such claims.
After all. the Feres doctrine “has far more to do with the proper rela-
tion between the courts, Congress and the military than it has to do
with individual defendants. . .. It iz a judicial doctrine leaving mat-
ters incident to service to the military, in the absence of congressional
direction to the contrary.”'?” Following Feres, it is inappropriate.
given the “special nature of military life, to infer that Congress
intended to disrupt the critical command relationship in the National
Guard by permitting Guardsmen to hale their superior officers into
court under the civil rights statutes for alleged injuries incident to
military service

The practical considerations underlying Feres also apply with
equal force to claims brought by Guar: en under the civil rights
statutes for service-related injuries. As a vital component of the Total
Forces Concept.™ a primary purpose of the National Guard is to
fight wars. should the occasion arise. On the field of battle. Guards-
men must be prepared immediately to obey all orders. even when it
appears that the consequence of such obedience poses a likelihood of
injury or death.'*" To instill in Guardsmen the vital traits of reflex-
ive obedience and self-sacrifice. the National Guard “must insist

i EeXL accompring notes 19-26
1982

i

TR UG s

"¥TStauber v. CLin 998tk Civ. 19881 Accord United States v. Stan-
fev 1078, o an 306 63 nhorn. The Separate Crmmurnits: Miitary Uniguie
ness and Servicemen s 10nal Rights. 62 N.C L. Rev. 177, 156-204 1984+ Zil.-

supra note 44, at 51317
ppell v, Waliace. 462 U, at 303
““See cupre text acCOMpanyIng rotes

* T inescapable demands of military discip.ine and obedience to srders cannot be
“aught on bameneld, the habit of immediate compliance with r:liary provedur
orders must be virtaaily reflex with no time fox debate or redectior.” Chappeil v. Wi o
B rher v, Levy. 417 U8, 733, 744 119741 1"An Army i not

€ bnd\ It is the executive arm, Its law is that of obedierce.” ‘quoting In re
Grimley. 137 U.S
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upon a respect for duty and discipline without counterpart in civilian
life."'*! To maintain this extraordinary respect for duty and disci-
pline, commanding officers in the Guard will necessarily and fre-
quently make decisions and issue orders that subordinates, who per-
haps are unaccustomed to the military’s “specialized society
{with] laws and traditions of its own,”*** may consider unjust. If, in
these circumstances, a commanding officer must constantly consider
the possibility that he will be haled into court to justify his actions,
his ability to provide effective leadership will be seriously un-
dermined. In short, “the need for unhesitating and decisive action by
military officers and equally disciplined responses by enlisted per-
sonnel”**? that justified the Supreme Court’s creation in Feres of an
implied exception to the FTCA for suits brought by service members
alleging service-related injuries also justifies an implied exception to
the civil rights statutes for suits brought by Guardsmen alleging ser-
vice-related injuries.

Courts simply should not fand, after Feres, may not) assume that
Congress sub silentio intended remedial statutes of general
applicability to apply to service members alleging injuries incident to
military service. No principled rationale supports an approach that,
on the one hand, bars service members’ FTCA and Bivens-type claims
for service-related injuries but, on the other hand, would permit
claims by Guardsmen under the civil rights statutes for service-
related injuries:

We are unable to find . . . a reasoned distinction for the pur-
poses of the Feres doctrine between Bivens-type actions un-
der the Constitution and actions brought under a federal
civil rights statute. We cannot say that the policies support-
ing the civil rights statutes are any stronger than those
supporting constitutional rights: nor can we say that mili-
tary discipline will be any less affected by a civil rights claim
than a constitutional claim.*

) *Schlesinger v. Councilman, 420 U.S. 738, 757 (1975: iquoting Toth v. Quarles, 330
T.8. 11. 17195311 (quotation marks omitted. See Hirschhorn. supra note 137, at 220-
28: Zillman, supra note 44. at 515-17,

'#1¢ is well established that “the military ie. by necessity. a specialized society sep-
arate from civilian society. . . . (Thhe military has, again by necessity, developed laws
and traditions of its own during its long history.” Parker v. Levy, 417 U.S. at 743.
These “laws and traditions . . . are founded on unique military exigencies as powerful
now as in the past. Their contemporary vitality repeatedly has been recognized by
Congress.” Schlesinger v. Councilman, 420 U.S. at 757

*Chappell v. Wallace, 462 US. at 304

““‘Brown v. United States, 739 F.2d at 367; supra text accompanying notes 93-103
See generally Copelan & Cruden, supra note 61, at 53-56; Hirschhorn, supre note 137
at 218-40; Note, Unuted States v. Stanley: Military Personnel and the Bivens Action, 67
N.C.L. Rev. 233, 236-46 11988,
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It might be argued that intramilitary suits by Guardsmen under
the civil rights statutes seeking merely injunctive relief should not be
barred by Feres because they are less disruptive than suits seeking
damages. This argument ignores the critical justiciability inquiry
mandated by Feres, namely, whether Congress “express|ly’ ... com-
mand[ed "*** that the civil rights statutes be used by Guardsmen
seeking injunctive relief for injuries incident to service. As discussed
above,'* this inquiry must be answered in the negative. Mareover,
and in any event, it is questionable whether suits for injunctive relief
are substantially less disruptive of the command relationship than
suits for damages. Suits for injunctive relief under the civil rights
statutes, like suits for damages under the FTCA or a Bivens-tvpe
claim. would impose both the threat and the burdens of litigation on
Guardsmen. The actuality lor the threat! of suit will distract Guards-
men from their military duties and require Guardsmen to testifv in
court as to each other's actions. The officer whose orders are being
attacked, or whose judgment is being challenged, will be inhibited in
the performance of his discretionary military duties. And the officer’s
subordinates, seeing him hauled before the judiciary and forced to
Jjustify his actions, will have reason to pause before complying with
his orders. The fundamental requirement “for unhesitating and de-
cisive action by military officers and equally disciplined responses by
enlisted personnel,”™7 which is keystone to the command relation-
ship, will thus be seriously hampered, in derogation of military
effectiveness and in contravention of the Feres rationale.’*

In addition to undermining the command relationship and impair-
ing military discipline, Guardsmen’s suits seeking injunctive relief
under the civil rights statutes for service-related injuries would also
require the judiciary to venture into a specialized area in which. the
Supreme Court has admonished, judicial deference is at its apogee,'#*

eres v. United States 340 U.8. at 146
spra notes 130-32 and accompanying text
Chappell v. Wallace, 462 U.S. at 304. See supra notes 140-43 and accompanying
text; infra note 154
ee, e.g.. United States v. Stanley, 107 S. Ct. at 3062-63: United States v. Shearer.
473 US. at 57-3% Chappell v. United States. 462 U.8. at 300-04: Stencel Aero
Engincering Corp. v. United States. 431 US. at 673

% g., Department of the Navy v. Egan, 484 U.S. 318 119881 (“unless Congress
specifically has provided otherwise, courts tradicionally ha\e been reluctant to intrude
upon the authority of the Executive in military Goldman v, Weinberger
475 U.S. 503, 507 (19861 i"courts must give great deference to the professional judg-
ment of military authorities concerning the relative importance of a particular mili-
tary interest”:: Rostker v. Goldberg, 453 U.8. 57, 70 11981! 1"judicial deference . . . is at
its apogee when legislative action under the congressional authority to raise and sup-
part armies and make rules and regulations for their is challen
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“[1It iz difficult to conceive of an area of governmental activity in
which the courts have less competence. The complex, subtle, and pro-
fessional decisions as to the composition, training, equipping, and
control of a military force are eszentially professional military judg-
ments, subject always to civilian control of the Legislative and Execu-
tive Branches.”!*° If the Feres rationale is to be applied on a princi-
pled basis, suits by Guardsmen seeking injunctive relief under the
civil rights statutes for service-related injuries should be barred be-
cause such suits require the judiciary to second-guess “professional
military judgments™'?! no less than suits seeking damages.

The Feres principle, after all, is not designed simply to bar in-
tramilitary damage actions. The overriding goal of Feres and its prog-
eny is to protect the integrity of the command relationship by avoid-
ing judicial intrusion into the military structure absent an explicit
congressional mandate. This goal is not served by a rule that makes
the justiciability of a service member’s cause of action under a civil
rights statute dependent on the nature of relief requested. The Feres
principle instructs that any unauthorized judicial intrusion into mili-
tary structure, regardless of the requested relief, may impair military
effectiveness. As the Fifth Circuit stated when it refused to create an
injunctive-relief exception to Chappell for Guardsmen who brought
Bivens-type claims against their superior officers:

1#9Gilligan v. Morgan, 413 U.S. 1, 10 119731 As Chief Justice Warren stated, de-
ference to the professional military judgment of military authorities regarding mili-
tary matters is necessary because “[eivilian courts are; ill-equipped to determine the
impact upon discipline that any particular intrusion pon military authority might
have." Warren, supra note 11, at 187 iquoted in Goldman v. Weinberger, 475 U.S, at
507; Chappell v. Wallace, 462 U.S, at 305,

*'Gilligen v. Morgan, 413 U.3. at 10 See supra notes 149 & 130, One commentatm
suggests that judicial g
unique and unacceptable nsk o matiansl security due 1o the inheront diffesly in
timely and effectively measuring the impact of judicial decisions on military performance:

s 8

The primary function of a military organization is to wage war, and the
only true measurement of its effectiveness is how well it performs in war.
Anything else is an approximation: training and exercises cannat
approach the actual danger, dislocation, fear, and uncertainty of war it-
self. Wars, particularly major ones against a relatively equal enemy, oc-
cur only infrequently. The activity of a rational military organization in
peacetime is directed toward preparing for the uncertain outbreak of war.
but all thinking in the interim about the effects of changes in doctrine,
discipline, and equipment is speculation. Much of it will be grossly wrong.
If judicial intervention does impair the effectiveness of military disci-
pline, there is na way to determine and correct the mistake until it has
produced the substantial and sometimes irreparable cost of failure.

Hirschhorn, supra note 137, at 240 ifootnote omitted). See generally Zillman & Im-
winkelried. Constitutional Rights and Military Necessity: Reflections on the Society
Apart, 51 Notre Dame Law. 396 119761,
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The injunctive-relief exception to Chappell advocated by
plaintiffs could swallow Chappell's rule of deference. We
therefore believe that suits for injunctive relief, like those
for monetary damages, must be carefully regulated in order
to prevent intrusion of the courts into the military
structure,’®

Similarly, suits by Guardsmen for injunctive relief under the civil
rights statutes, like those for monetary damages, “must be carefully
regulated in order to prevent intrusion of the courts into the military
structure.”'® because it is the litigation process itzelf that disrupts
discipline and the command relationship.!>* Because Congress did
not expressly anthorize Guardsmen to seek relief of any kind under
the civil rights statutes for service-related injuries, the Feres doctrine
proscribes such suits.

Another factor that counsels against allowing Guardsmen to seek
“merely injunctive relief” under the civil rights statutes is that such
suits can implicate justiciability concerns of a constitutional
nature.’® In Gilligan v. Morgan,'*® for example, the Supreme Court

“Crawford v. Texas Army National Guard. 794 F.2d at 1036-37; supra text ac-
company:ng tozes 70-80. Buf see Jorden v. National Guard Bureau. 799 F.2d at 110
holding that Guardsmen may seck inunctve relief under the evil rights statutes
because such claims do not pose the same “threat to vigorous decisionmaking” as claims
for damages:: stipra text - accompensing notes 105-16

"UCrawford v. Texas Army National Guard. 794 F.2d at 1037

1915¢e United States v qta ley. 107 8. Ct. at 3062-63: supra text accompanying notes
139-48; infra text accompanying notes 163-63

As the Supreme Court has recognized in the context of cases inveiving the qualified
\mmunizy of government employees. litigation imposes “socizl which|include the
expenses of litigation (and! the diversion of official energy from pressing public jssues.”
Harlow v. Fitzgerald, 457 LS. 800. 514 119821 See Hawkens, Camment. Griffen ¢
1 Force Base: Qualified Immunity and the Comnander's Liability far Open
kot ases. 17 Mil. L. Rev. 279: 19871, The Court has cautioned against
f-competled depositions and trial testimony by military officers concerning

the dan
the deLaxl= of their military commands.” United States v. Stanley. 107 8, Ct. at 3063
Indeed, the decisions 1n Siunlev and Johnson, see supra note 45. revea, that the mere

pendency ofa sUit by & service member against the government ke serves has an adverss
impact on military discipline and effectiveness in the "broadest sense of the word
United States v. Johnson, 107 3. Ct. at 2068

“The Supreme Court has indicated that the Feres doctrine stems ot simply from
pracical onsiderstions regarding the deleterious impact of judicial interference on the
commard relationship. The doctrine stems as vell from considerations of constituciona
e oe. The Constitution vests Congrese and the President. not the judiciary. with
plerary constitutional authority over the military

1|t i¢ the primary business of armies and navies to fight or be ready to

ht wars should the occasion arise.” The responsibility for determining
best our Armed Forces shall attend to that business rests with Con-
gress. see U S. Const.. Art. 1§ 8.cls. 12-14, and with the President, See U S
Const., Art. 1L $2.¢l. 1
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held that serious separation of powers concerns rendered a suit seek-
ing injunctive relief against the National Guard non-justiciable:

[The Constitution] is explicit that Congress shall have the
responsibility for organizing, arming, and disciplining the
Militia (now the National Guard), with certain responsibili-
ties being reserved to the respective States. Congress has
enacted appropriate legislation pursuant to Art. L. § 8, cl. 186,
and has also authorized the President—as the Commander
in Chief of the Armed Forces—to prescrite regulations gov-
erning organization and discipline of the National Guard.
The Guard is an essential reserve component of the Armed
Forces of the United States, available with regular forces in
time of war. . . . The relief sought by respondents, requiring
initial judicial review and continuing surveillance by a
federal court over the training, weaponry, and orders of the
Guard, would therefore embrace critical areas of responsibil-
ity vested by the Constitution in the Legislative and Execu-
tive Branches of the Government.*

Rostker v. Goldberg, 453 U.8. 57, 70-71 119815 icitations omitted: iquoting Schlesinger
v. Ballard, 419 U.S. 498, 510 {19751 Accord Chappell v. Wallace, 462 U.S. at 302,

Profound separation of powers principles can be implicated wher a Guardsman hales
a superior officer into court and alleges that the officer has, intentionally or negligently,
caused the Guardsman injury in the course of military service. Judicial respect for
consritutional division of authority supports the prmc)ple of statutory construction
arising from Feres that, absent an “express c nal command,” courts will not
assume that remedial statutes of general apphcablht\ create causes of action for service
members alleging service-related injuries.

156413 U.8. 119731

1877d. at 7 ifootnotes omitted:. Judicial intervention into legitimate military matters
is, as a matter of constitutional analysis, sut generts

Because war is directed externally, against entities that have no legal
relation to the United States government under the Constitution, no goal
for which it is fought and no injury that is inflicted is inconsistent with the
constitutional principles governing the relation of the United States to its
own residente, Since the objects on which the armed forces act are outside
the constitutional system, the effectiveness of the armed forces cannot be
defined in terms of the system’s higher purposes. In this ‘the armed ser-
vices| differ from all other coercive organizations within the government,

It follows that the consequence of judicial intervention in the relation
between the armed forces and its members is different in kind, Given that
the policy the government pursues is itself permiasible. a court that recog-
nizes a claim of individual constitutional right limits the means by which
the policy may be pursued to the extent necessary to protect & principle
from collateral harm. . ..

A perzonnel practice that contributes to military efficiency fosters
the atrainment of the goals set by the political branches at the least human
and material cost to the armed farces. A court may determine that the
practice is inconsistent with constitutional principles as applied to civilian
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Following Feres, and in view of the profound separation of powers
problems that may be implicated in intramilitary suits against the
National Guard seeking “mere injunctive relief.” courts ought not
blithely assume that Congress sub silentio intended that Guardsmen
use the civil rights statutes to obtain equltable relief for service-
related injuries. To the contrary, because no “express congressional
command'*® authorizes such suits. courts ought to decline Guards-
men'’s invitations to “entertain a suit which asks the court to tamper
with the established relationship between enlisted military per-
sonnel and their superior officers; that relationship is at the heart of
the necessarily unique structure of the Military Establishment.”!*"

For largely the same reasons that the Feres rationale precludes in-
Jjunctive relief to Guardsmen under the civil rights statutes for inju-
ries incident to service, the Feres rationale also precludes applying the
Mindes test'® as the sole means for determining the justiciability of

military du 5 01
infringe these principles. the court may protect individual vights v u]—mu(
‘oss of mititary efficiency. If no such alternative exists, the court s interven-
tion raises the cost in lives and material of reaching the governmen
goals. Atsome point. the increase will deprive the government of the will or
“he means to overcome the adversary. If the political branche realize the
loss of efficiency. the judicial decision will deter them from pursuing ends
they otherwise would. If the logs of efficiency goes annoticed until war
undertaker, military “ailure, incomplete success. or succese a- a higher
cost result. In either case. judicial preclusion of military personnel prac-
tices based on en incorrect belief that military efficiency will be un-
impaired decreases the ability of the political branches to impose their wi'l
or another state. At the worst, 1t permits the imposition of the will of
another state on the United States

hhorn, supra note 137, at 237-38 ifootnotes omitted:

o Fares v. United States, 340 TS at 146

'"*Chappell v. Wal.ace. 462 U.S at 300. Courts 1like the Firs:. Third. and Eleventh
Cireuits. see supra text accompanying notes 51-92 & 105-161 that on the one nand bar
Guardsmen’s damage c.aims under the civil rights statutes for service-related injuries.
but or. the other hand permit Guardsmen's suits under these statutes for injunctive
relief ave not app.ying the Feres doctrine commensurate with 1ts underiving principle
To the extent these courts permit injunctive claims under the civil rights statutes for
injuries incident to service. they ignore that no “express congressional command”
cuthorizes suck. claims, In the absence of ar. explicit legislative mandate autnorizing
suck claims. a prircipled application of the Feres rationale requires their dismiszal
17intramiliary suits alleging injuries incident v ~ce can be devastatingly
detrimental to the command relationship regardless of the velief sought by the plaint.f!
§¢¢ supra text accompanying notes 139-4f: 21 intramilitary suits seeking imunctive
ve.ief for injuries incident to service require the judiciary to second-guess miiitary
that. if not entirely discretionary. are at least entitled tu the highest
¢ suprc ‘ext accompanying notes 148-54. and 31 muamilic
ing imunctive relief of service-related imuries can raise serious separation of powess con
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such suits. First and foremost, applying the Mindes test, without
more, disregards the Feres imperative that courts should not lightly
assume that Congress intended remedial statutes of general
applicability to apply to service members.'®! More specifically, be-
cause no “express congressional command”*%? authorizes Guardsmen
to sue their superior officers under the civil rights statutes for ser-
vice-related injuries, such suits are barred.

This is not to say that the Mindes test is not a useful screening
mechanism for determining the justiciability of many military
claims.!%® But the Mindes test should not substitute for the critical
Jjusticiability inquiry mandated by Feres. This is so because the
Mindes test itself, which requires a court to examine the nature and
strength of a service member's claim, the type and degree of in-
terference with the military function involved in adjudicating the
claim, and the extent to which military discretion or expertise is in-
volved, can result in undesirable judicial interference that will dis-
rupt the military regime.

A test for [justiciability] ... that depends on the extent to
which particular suits would call into question military dis-
cipline and decision-making would itself require judicial in-
quiry into, and hence intrusion upon, military matters.
Whether a case implicates those concerns would often be
problematic, raising the prospect of compelled depositions
and trial testimony by military officers concerning the de-
tails of their military commands. Even putting aside the risk
of erroneous judicial conclusions (which becloud military de-
cision-making}, the mere process of arriving at correct con-
clusions would disrupt the military regime 64

The Feres rationale establishes that such judicial interference is inap-
propriate unless expressly sanctioned by Congress. Because Congress
has not expressly sanctioned suits by Guardsmen under the civil rights
statutes for service-related injuries, courts ought to follow the lead of
the Fifth and Tenth Circuits and, without reference to the Mindes test,
dismiss such suits for failure to state a claim upon which relief can be
granted, %

11800 supra text accompanying notes 126-30.

'%2Feres v, United States, 340 U.S. at 146

See supra note 83

15¥(nited States v. Stanley, 107 S. Ct. at 3063

193See supra text accompanying notes 62-80 & 117-19, In his concurring opinion in
Stinson v, Hornsby, 821 F.2d at 1541-43. Senior Judge Henderson correctly observed
that the Feres rationale, as developed and applied in Chappell, barred all challenges
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by Congress provides numerous avenues of relief, other than the civil
rights statutes, for Guardsmen who allege unjust or unlawful injuries
incident to military service. For example, the National Guard'sregula-
tions, which prohibit discriminatory treatment, provide procedures for
formal investigations where a Guardsman claims to have suffered
dizerimination.*™ Pursuant to this intraservice procedure, Guards-
men can obtain substantive relief and compensation for incidents of
discrimination,

Moreover, the National Guard Bureau, an adjunct of the United
States Departments of the Army and the Air Force, is empowered to
review investigations conducted by State National Guards regarding
claims of discrimination.’”* Where the Bureau’s “administrative re-
view reveals deficiencies in compliance with law or regulation, the case
will be returned to the State for appropriate corrective action,”!™
Concededly, the Bureau’s authority to order a State National Guard to
implement a particular remedy (for example, reinstatement of a
Guardsman the Bureau believes has been unlawfully dischargedi may
be limited by principles of federalism rooted in the Constitution.”
The Bureau nevertheless can exert significant leverage on State Na-
tional Guards to ensure full compliance with laws and regulations and

statutes ‘specificaliy 42 U.8.C. { 1983, are not available remedies to Guardsmer. be-
cause “Congress has specifically designed a comprehensive system of remedies for
them by which grievances can be pursued and . . . the termunation of federal employ-
ment successfully challenged.” /d. at 396 iRosenn. .J, dl:sennng‘ For a discussion of
these remedies, see infra notes 173-91 and accompanying t

'"iSee Nationai Guard Regulation 600-21. See also 32 U S C 3§ 7091e151 119821 pro-
viding a right of appeal to the State adjutant general for National Guard technicians
who are terminated from emplogment, National Guard Bureau Technician Personnel
Manual 753 ‘describing appellate process that each State must afford Guard tech-
nicians wha are subjected to adverse employment action® Johnson v. Orr, 780 F.2d at
400-03 ‘Rogenn. J. dls=emmg idiscussing administrative remedies available to
Guardsment, supra note

Article 138 of the meo)m Code of M: v Justice also provides Guardsmen with an
administrative procedure for asserting grievances and seeking redress for alleged inyu-
ries infiicted by superior officers

Any member of the armed forces who believes nimself wronged by his
commanding officer, and who. upon application to that commanding
officer, 15 refused redress, may complain to any superior commissioned
officer, who shal? forward the complaint to the officer exercising general
court-martia: juriediction over the officer against whom it is made. The
officer exercising general court-martial _|u“<dlC[10n shall examine into
the complaint and take proper measures for redressing the wrong com-
plained of,
Uniform Code of Military Justice art. 138. 10 U.S.C. # 938 11982
'™ 8ee supra note 2
1National Guard Reg. 600-21, appendix E. subsection ig
See infra notes 181-82 and accompanying text
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The Feres doctrine does not, of course, require civilian courts always
to ignore service members’ claims. To the contrary, service members
may, under circumstances defined by Congress, seek “redress in civil-
ian courts for . . . wrongs suffered in the course of military service %%
Under the Feres rationale, however, courts must be careful not to
supplement intraservice remedies in ways unintended by Congress.'®

“[T)he Legislative Branch hals] plenary control over rights, duties,
and responsibilities in the framework of the Military Establishment,
including regulat}onh, procedures, and remedies related to military
discipline % Pursuant to its “plenary constitutional authority
over the m\htam |Congress] has enacted statutes regulating military
life, and has established a comprehensive internal system of justice to
regulate military life, taking into account the special patterns that
define the military structure.”*®® In view of the "special nature of
military life,"*"® the “need and justification for a special and exclusive
system of military justicel| is too obvious to require extensive
discussion.”!™

The “special and exclusive system of military justice”"? established

under the civil rights statutes for discrete persannel matters, and therefore obviated
the need for applying the Mindes test:

Altnough the Chappeil decision expressly left open the right of milicary
personnel to bring conatitutional grievances to court. there can be littie
doubt that such access does not extend to “discrete personnel matters.”
Crawford, 794 F.2d az 1036. Boldly stating this conclusion, as the Fifth
Circuit haz done, without requiring the districe courts to address the
Mundes test would bring this circuit closer in line with the Supreme Court
on this issue and would perhaps be fairer to potential litigants

1d. at 1542-43 iHenderson. J.. concarring:. For a diseussion of the Eleventh Circuit's
decision in Stinson, see supra text accompanying notes 82-92

‘#Chappell v_Wallace, 462 U.S. at 304; supre note 11. For a diacussion of circum-
stances when Guardsmen may seek redress 1n civilian courts. see infra text zc-
companying notes 187-91

15 Chappell v. Wallace, 462 U.S. at 304; United Stztes v. Stanley. 107 8. Ct. at 3061:
supra text accompanying notes 50

15 Chappell v. Wallace, 462 U.S. at 301

1974 at 302. See also Orloff v. Willoughby. 345 U.S. at 93-94

1™ Chappell v. Wallace, 462 U.S. at 304

"7, at 300. For a listing and discussion of statutes that provide redress and relief
for service members who suffer injuries incident to service. see Hitch, The Pederal
Torts Claims Act and Military Personnel, 8 Rutgers L. Rev. 316, 32628 19541 How-
land, The Hands-Off Policy and Intramilitary Tarts. 71 Iowa L. Rev. 83. 126.29 19851
Zillman, supre note 44. at 505 n.91. 518-15; Note. Stencel Aero Engineering Corpora-
fion v, United States: An expansion of the Feres Doctrine to Include Military Con-
fractors, Subcontractors, and Suppliers, 29 Hastings L.J. 1217. 1226-29 119781 Note
Torts—Rights of Servicemen Under Federal Tort Claims Act, 45 N.C.L. Rev. 1129
1185:39 119671 See generally Sherman, Milifary Justice Without Military Control, 82
Yale L.J. 1398 11978

i72Chappell v, Wallace, 462 U3, at 300. In
386 :3d Cir 1986". Judge Rosern advances a pereu;

dissent in Johnson v. Ory, 780 F.2d
ve argument that the civii rights
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by Congress provides numerous avenues of relief, other than the civil
rights statutes, for Guardsmen who allege unjust or unlawful injuries
incidentto military service. For example, the National Guard'sregula-
tions, which prohibit diseriminatory treatment, provide procedures for
formal investigations where a Guardsman claims to have suffered
diserimination.!™ Pursuant to this intraservice procedure, Guards-
men can obtain substantive relief and compensation for incidents of
discrimination,

Moreover, the National Guard Bureau. an adjunct of the United
States Departments of the Army and the Air Force, is empowered to
review investigations conducted by State National Guards regarding
claims of discrimination.!”® Where the Bureaw’s “administrative re-
view revealsdeficiencies in compliance with law or regulation, the case
will be returned to the State for appropriate corrective action.”'™
Concededly, the Bureau's authority to order a State National Guard to
implement a particular remedy ifor example, reinstatement of a
Guardsman the Bureau believes has been unlawfully discharged) may
be limited by principles of federalism rooted in the Conatitution.!™®
The Bureau nevertheless can exert significant leverage on State Na-
tlonal Guards to ensure full compliance with laws and regulations and

statutes ispecifically 42 U,9.C. ¢ 19831 are not available remedies to Guardsmen be-
cause “Congress has specifically designed a comprehensive system of remedies for
them by which grievances can be pursued and . .. the termination of federal employ-
ment successfully challenged.” Id. at 396 (Rosenn, J., dissenting’, For a discussion of
these remedies, se¢ tnfra notes 173-91 and accompanying text

1755¢e National Guard Regulation 600-21, See also 32 U.S.C. § 709(e 5} 119821 ipro-
viding a right of appeal to the State adjutant general for National Guard technicians
who are terminated from employment); National Guard Bureau Technician Personnel
Manual 753 (describing appellate process that each State must afford Guard tech-
nicians who are subjected to adverse employment action’; Johnson v. Orr, 780 F 2d at
400-03 (Rosenn, J., dissenting! idiscussing administrative remedies available to
Guardsmen; supra note 171

Article 138 of the Uniform Code of Military Justice also provides Guardsmen with an
administrarive procedure for asserting grievances and seeking redress for alleged inju-
ries inflicted by superior offic

Any member of the armed forces who believes himself wronged by
commanding officer, and who. upon application to that commanding
officer, is refused redress, may complain to any superior commissioned
officer, wha shall forward the complaint to the officer exercising general
court martial jurisdiction over the officer against whom it is made, The
officer exercising general court-martia! jurisdiction shall examine into
the complaint and take proper measures for redressing the yrong com-
plained of
Uniform Code of Military Justice arc. 135. 10 U.S.C. § 938 11982

¥7$See supra note 24,

1"*National Guard Reg. 600-21, appendix E, subsection ig"

17See infra notes 181-52 and accompanying text
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to implement appropriate remedies through its capacity to influence
the disbursement of federal funds and benefits.'*

Guardsmen may also seek relief for alleged incidents of discrimina-
tion from the Board for Correction of Military Records ;RCMR).'™
Each Secretary iArmy or Air Force), acting through the BCMR, is
vested with plenary power to “correct an error or remove an in-
justice.” ™ In appropriate cases (for example, where a Guardsman has
been wrongfully discharged from the Guard due to unlawful dis-
crimination’, the BCMR may order that a Guardsmen be reinstated in
comparable active federal reserve status and awarded retroactive pro-
motion and back pay. ‘¥

Interestingly, because the Constitution “reservies! to the States .
the Appointment of the [militia] Officers.”*#? it poses a fascinating and
as yet unresolved question as to whether the BCMR could. consistent
with notions of federalism. issue {or enforce) a mandate directing that
a State Natjonal Guard reinstate a Guardsman.'®? Notwithstanding
this potential constitutional limitation on the BCMR’s authority to
award relief, however, it is likely that such relief would be forthcoming
where the relevant military Secretary, through the BCMR, found that
a Guardsman’s claim of discriminatory discharge was supported by the
evidence. For example, in Stinson v. Hornsby,'™ the State of Alabama
advised the United States Department of Justice that “reinstatement
in the State National Guard would follow as a matter of course from a

'7'See supra notes 24-25 and accompanying text.

TR0 US.CL 1552119821,

g

'*°See Christoffersen v. Washington State Air National Guard, 855 F.2d 1437, 1342
9th Cir. 1988, Williams v. Wilson. 762 F.2d 357, 360 & n.6 i4th Cir. 1985: Penagar-
icano v. Llenza. 747 F 2d 55, 57 (1st Cir. 1084).

IUS, Const., art. I § 8. cl. 16; supra text accompanying note 22.

#28ce Williams v. Wilson, 762 F.2d at 360 n.6; Navas v. Gonzalez Vales. 752 F.2d
765, 770 i1st Cir. 1985%; Penagaricana v. Llenza, 747 F.2d at 57, 62

It could be argued that such mandates might be enforced without running afoul of
federalism concerns:

The Civil War Amendments themselves worked a dramatic change in the
balance between congressional and state power over matters of race
“(The Thirteenth and Fourteenth Amendments] were intended to be.
land] really are, limitations of the powers of the States and enlargements
of the power of Congress.” . ., [Tlhe Framers of the Fourteenth Amend-
ment . .. desired to place clear limits on the States' use of race as a crite-
rion for legislative action, and to have the federal courts enforce those
limitations.
Richmend v, Croson Co.. 109 8. Ct. 706, 719 11989) .O'Connor, J.. joined by Rehnquist.
C.J., and White. J.i (quating Ex parte Virginia, 100 U.S. 339, 345 (18801,

13821 F 2d 1537 111th Cir. 1987}, cert, denied. 109 8. Ct. 402 1988 supra text
accompanying notes 82-92,
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decision of the [BCMR] that Stinson had been improperly dis-
charged.”*®* Similarly, the First Circuit has observed that “it seems
likely that the [National Guard] would initiate a reconsideration of [a
Guardsman’s] nonretention if the [BCMR] were to issue a definitive
interpretation of Army regulations [in the Guardsman’s favor] *}%% A
contrary course of action by a State National Guard would disserve the
state’ semterest by jeopardizing its receipt of federal funding and ben-
efits

If a Guardsman is dissatisfied with the intraservice relief (or lack
thereof) provided by the State National Guard, the National Guard
Bureau, or the BCMR, he can still seek redress in federal court. BCMR
decisions are subject to judicial review under the Administrative Pro-
cedure Act and can be set aside if they are arbitrary, capricious, or
otherwise inconsistent with law.!®” Thus, Congress has provided
Guardsmen with intraservice remedial procedures, which are subject
to judicial review, through which Guardsmen can challenge treatment
that is discriminatory, inequitable, or otherwise unlawful *#%

8Brief For The TUnited States As Amicus Curiae at 18, Hornsby v. Stinson, No.
87:1469 (Sup. Ct.)

#5Navas v. Gcnzalez Vales, 752 F.2d at 770, See ulso Penagaricano v. Llenza, 747
F.2d at 62 (“We 'indulge, until otherwise convinced. in the presumption that the mili-
tary will be astute [enough] to afford to the plaintiff all of the rights and protections
afforded him by the Constitution, the statutes, and its own regulations. ™ (quoting
Horn v. Schlesinger, 514 F.2d 549, 553 (8th Cir. 1973))

38300 supra note 25. In any event, in the unlikelihood that a State National Guard is
willing to risk the loss of federal funding by disregarding a recommendation by the
National Guard Bureau or ECMR to reinstate a Guardsman, the Guardsman is still
not deprived of the i relief. As i at supra note 180
and accompanying text, the BCVIR can still order that the injured Guardsman be rein-
stated in comparable federal reserve status and awarded retroactive relief.

1275 U7.8.C. §§ 551-559 (1982). See Chappell v. Wallace, 462 U 8. at 304 iciting Grieg
v. United States, 640 F.2d 1261 (Ct. Cl. 1981}, cert. denied, 455 U.S. 907 {1982); Sand-
ers v. United States, 594 F.2d 804 (Ct, C1, 1979)). See also Kreis v. Secretary of the Air
Force, 866 F.2d 1508, 1512 (D.C. Cir. 1989 (citing cases) Note, Judicial Review of
Constitutional Claims Against the Military, 84 Colum, L. Rev. 387, 421-23 (1984); Note
Federal Judicial Review of Military Adminustrative Decisions, 51 Geo. Wash. L. Rev.
612 (1983); supra note 83 (citing cases); infra note 191

1%€]¢ js, of course, axiomatic that a court ought generally to refrain from reviewing
internal military affairs in the absence of a service member’s exhaustion of in-
traservice corrective measures. See, e.g., Bois v. Marsh, 801 F.2d at 468 (discussing
exhaustion doctrine and its exceptions, and citing cases); supre text accompanying
note 91 (listing Mindes criteria, which include exhaustion requirement). Requiring
Guardsmen to pursue intraservice remedies provided by Congress preserves the mili-
tary chain of command. If an officer acts wrongfully toward a Guardsman, the officer is
subject to discipline imposed by his military superiors, and the wronged Guardsman
can obtain full relief. Additionally, requiring Guardsmen to exhaust available in-
traservice remedies may obviate the need for judicial intervention, and may thereby

“vindicate the fundamental doctrine that courts should avoid passing on unnecessary
constitutional questions.” Id. at 468 n.11 (quoting Sohm v. Fowler, 365 F.2d 915, 918
(D.C. Cir. 1966)}. Accord. e.g., Schlesinger v. Councilman, 420 U.S. at 757; Williams v.
Wilson, 762 F.2d at 360; Navas v. Gonzalez Vales, 752 F.2d at 770-T1 \citing cases);
Thornton v. Coffey, 618 F.2d 636, 692 110th Cir. 1980),
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Additionally, the Supreme Court has indicated that Guardsmen can
seek judicial review in cases involving attacks on the facial validity of
statutes or regulations:

In Brown v. Glines, 444 U.S. 348 11980, for example, the
Court rejected the contention that an Air Force regulation
requiring prior approval for soliciting signatures on a petition
was unconstitutional. Frontiero v. Richardson. 411 U.8. 677
119731, found sex discrimination against servicewomen on the
basis of benefits provided to spousal dependents. Goldman v
Weinberger 1475 U.S. 503 i1988)) refused to hold un-
constitutional a regulation prohibiting the wearing of a yar-
mulke by an Orthodox Jewish soldier, '™

That the Supreme Court has permitted judicial review of service mem-
bers’ claims in the above cases, however, does not compel a conclusion
that Guardsmen may seek injunctive relief under the civil rights
statutes for service-related injuries, The common characteristic of the
cases reviewed by the Supreme Court is that “they involve challenges
to the facial validity of military regulations and were not tied to
discrete personnel matters. The nature of the lawsuits, rather than the
relief sought, rendered them justiciable.”*®” Judicial review is less
objectionable in these tvpes of cases because they generally do not
require judicial intrusion into specific military judgments made in
particular instances. Moreover, the availability of injunctive relief in
such cases rests on the broad-based effects of statutes and regulations.
coupled with the assertion of a violation of constitutional rights,’#!

“Crawford v. Texas Avmy Narional Guard. 794 F.2d at 1036 icitations omitted™
supra text accompanying notes 70-80. See alsc Parker v. Levy. 417 US. 733 11874
1Supreme Court xejecb “void for vagueness” challenge to provistons of the Uniform

Jus Stanley, 107 8. Ct. 3054. 308311987 :the
are not barred from all redress i civilian
courts for constitutional wrongs suffered in the course of military service referred to

redress to halt or prevent the stitutional vio.ation rather than the award of money

‘Crawford v. Texas Army National Guard. 794 F.2d at 1036,
It is important to recognize that a Guardsmar iindeed. any service member: who
claums he is the victim of wrongful discrimination is never denied ultimare access to
federal court. Where a Guardsman aileges an isolated instance of diserimination. he
mav, after exhausting his administrative remed:es, see supra note 188, oring suit un-
der the Aéministrative Procedure Act. See supra note 187 and accompanying text
Where he alleges institutional discrirnnation by the National Guard, judicial redress
pursuant to the cases cited at supra note 189 and accompanying text presumably would
be available. The cause of action would not be under a civil rights statute. hawever. but
pursuant to either 28 U.S.C. ¢ 1331 or the Admu rative Procedure Act.

Even in a case where a court determine: hag jurisdiction over a Guardsman’s
claim. it may nevertheless find the claim to be nor-justiciable where, for exampte. the
chaliernged mi rv action was not “clearly arbitrary and erroneous. with a harmful
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By contrast, in an action under a civil rights statute, a Guardsman
bearing no grievance other than dissatisfaction with a discrete mili-
tary personnel decision may bypass available intramilitary remedies
and immediately hale his superiors into court. Courts, acting at the
behest of aggrieved or disgruntled Guardsmen, would be called upon to
scrutinize and second-guess command decisions and discrete per-
sonnel decisions. These types of decisions are principal examples of the
“complex, subtle, and professional decisions as to the composition,
training, . . . and control of a military force”!®? about which the Su-
preme Court has said “it is difficult to conceive of an area of gov-
ernmental activity in which the courts have less competence.”** Be-
cause no “express congressional command”*®* reveals that Congress
intended to supplant the intraservice remedies available to Guards-
men with causes of action under the civil rights statutes for service-
related injuries, the Feres doctrine proscribes such suits.

Suits under the civil rights statutes are simply not an appropriate
method for resolving challenges to military decisions that touch on
either the prerogatives of command or discrete personnel matters. As
the Supreme Court explained in a case in which a serviceman chal-
lenged a military personnel decision;

‘We know that from top to bottom of the Army the complaint
is often made, and sometimes with justification, that there is
discrimination, favoritism or other objectionable handling of
men. But judges are not given the task of running the Army.
The responsibility for setting up channels through which such
grievances can be considered and fairly settled rests upon the
Congress and upon the President of the United States and his
subordinates.!%®

effect present at the time the dispute reaches the courc.” Hill v. Berkman, 635 F. Supp
1228, 1241 ED.NY. 1986). Such deference “allow(s) the armed forces necessary flex-
ibility to make changes and alter policy.” Jd. :

On the other hand, courts ought never exercise such extreme deference that they
abdicate or ate perceived as abd : their arvicle

't s the function of the courts to make sure . . . that the men and women
constituting our Armed Forces are treated as honored members of society
whose rights do not turn on the chariry of a military commander. . .. A
member of the Armed Forces is entitled to equal justice under law not as
conceived by the generosity of 2 commander but as written in the Con-
stitution and engrossed by Congress in our Public Law.
Wmt?;s v. United States, 89 S, Ct. 57, 59-60 { Douglas, Circuit Justice 19681 See supra
note 11,
1%*Rostker v. Goldberg, 453 U.S. 57, 65 119811 1quoting Gilligan v. Morgan, 413 U.S
at 10: !quotation marks omittedi.
'%Rustker v. Goldberg. 453 U S. at 65,
!*Feres v. United States, 340 U.S. at 146
'#50rloff v. Willoughby, 345 U.S. 83, 93-94 119531
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Because Congress has established administrative and judicial mecha-
nisms other than the civil rights statutes “through which [Guards-
men’s] grievances can be considered and fairly settled,”!%® because
suits for service-related injuries would adversely affect discipline and
the command relationship. and, most important, because no explieit
legislative mandate authorizes Guardsmen to bring suits under the
civil rights statutes for injuries incident to service, such suits should be
barred by the Feres rationale.

V. CONCLUSION

Although prominent jurists have expressed serious reservations
about Feres.'*" the Feres doctrine, which is approaching half a cen-
tury in age and whose scope has incrementally broadened since its
inception, iz indelibly imprinted in American jurisprudence.'** Pur-
suant to the Feres rationale, courts should not assume, absent an
“express congressional command,”** that Congress intended reme-
dial statutes of general applicability to provide causes of action to
service members alleging injuries incident to milita rvice. This
principle of statutory construction is justified not only by separation of
powers concerns,””" but by the adverse impact on discipline and on the
command relationship of intramilitary suits involving service-related
injuries.?°t

The correctness of the decision in Feres, and the validity of its
doctrinal underpinnings. is demonstrated by Congress's refusal either
to amend the FTCA or to enact other remedial legislation in response
to Feres and itz progeny.?"? Courts ought therefore to apply the Feres
doctrine commensurate with its underlying principles. Courts that do
s0 will, like the Fifth and Tenth Circuits,?** dismiss suits brought

19514, at 94. See supra text accompanying notes 166-91
1¥7See supra note 45.

!%%See supra notes 44 & 46 and accompanying text: Euler, supra note 60, at 144-46;
Zillman, supra note 44. at 502-17; Note, Stencel Aero Engineering Corporation L.
United States: An Expansion of the Feres Doctrine to Include Military Contractors, Subron-
tractors. and Suppliers, 29 Hastings L.J. 1217, 1236 (1978},

1%Feres v. United States, 340 U.S. at 146: supra text accompanying notes 126-30.

28ge supra text accompanying notes 54-56 & 155-59

2 8ee supra text accompanying notes 43, 53 & 133-54.

%“See United States v. Johnson. 107 S. Ct. at 2088 n.9 i"the . . . argument for chang-
ing the interpretation of a congressional statute, when Congress has failed to do so for
almost 40 years, is unconvineing™; Feres v. United States, 340 U.S. at 340 1if the Feres
decision “misincerpretls] the [FTCA). at least Congress possesses a ready remedy”

“38ee supra notes 62-69 iTenth Circuit). 70-80 (Fifth Circuit). 117-19 and ac-
companying text. Cf, notes 93-103, 121 & 123 and accompanying text (Eighth Circuit:
But ¢f. notes §1-92 & 104-16 and accompanying text (First. Third, and Eleventh Cir-
cuitsi
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under the civil rights statutes by Guardsmen for service-related injur-
ies pursuant to Federal Rule of Civil Procedure 12ibli6), because no
explicit legislative mandate authorizes such suits and because these
types of suits implicate the concerns that underlie Feres and its
progeny.

141






THE PRESIDENT’S POWER TO
PROMULGATE DEATH PENALTY
STANDARDS

by Captain Annamary Sullivan*®

I. INTRODUCTION

The Court of Military Appeals in United States v. Matthews" held
that the system for assessing capital punishment in the military was
defective because the sentencing procedures failed to require specific
findings as to individualized aggravating circumstances. The court
indicated that either Congress or the President, in the exercise of his
responsibilities as Commander in Chief and of the powers that Con-
gress delegated to him,? could take corrective action. The President,
not Congress, acted to correct the defective sentencing procedures by
promulgating Rule for Courts-Martial 1004.°

Thig article will explore the authority of the President to promulgate
death penalty sentencing procedures. The areas to be explored will be
those that the Court of Military Appeals suggested in Matthews: Con-
gress’s delegation to the President under Article 56, Uniform Code of
Military Justice (UCMJ), to set maximum punishments;* Congress's
delegation to the President under Article 36, UCMJ,? to prescribe

“Judge Advocate General's Corps. Currently assigned to Office of the Judge Advo-
cate, Headquarters, U.S. Army Europe. Formerly assigned as Commussioner. U.S.
Army Court of Military Review, 1987-85: Defense Appellate Division, 1984-87, Office
of the Staff Judge Advocate. 2d Infantry Division. Korea, 1983-84: and as Atforney-
Advisor, US. Army Medical Research and Development Command, Ft. Detrick, Mary-
land. 1981-83. B.A,, Carlow College, 1970; M.A., University of Dayton, 1872; J.D,,
Georgetown University Law Center, 1980; LLM., The Judge Advocate General’s
School, 1939, This article is based upon a thesis submitted in partial satisfaction of the
requirements of the 37th Judge Advocate Officer Graduate Course.

S18 M.J. 354 iC 1883,

“d. a1 380 (citing Article 36. Uniform Code of Military Justice, 10 US.C. § 836
119821 [hereinafter UCMJ or Codel:.

*Manual for Courts-Martial, United States. 1984, Rule for Courts-Martial 1004
hereinafter MCM, 1984 or Manual, and B.C.M. or Rule, respectively|.

“CCMJ art. 56, on maximum limits, provides that *1'he punishment which a court-
martial may direct for an offense may not exceed such limite as the President may
prescribe for that offense.”

UCMJ art. 36 provides

tal Pretrial. trial, and post-trial procedures. including modes of proof,
for cases arizing under this chapter triable in courts-martial, military
commissions and other military tribunals, and procedures for courts of
inquiry, may be prescribed by the President by regulations which shall. so
far as he considers practicable, apply the principles of law and the rules of
eviderice generally recognized in the trial of criminal cases in the United
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procedural court-martial rules; and the President’s power as Com-
mander in Chief of the armed forces.® The article concludes that the
President’s power to set maximum penalties and to prescribe court-
martial procedures gives him the authority to promulgate death penal-
ty sentencing procedures, but that his authority as Commander in
Chief provides no additional support for that power.

II. BACKGROUND
A, SUPREME COURT PRECEDENTS

In 1972 the Supreme Court, in Furman v. Georgia,” invalidated the
capital punishment statutes of Georgia and Florida. Although the
Court was unable to muster a majority or even a plurality opinion.” it
nevertheless established one basic ground rule: no capital punishment
can be adjudged in a system that leaves the decision to the unguided
discretion of the jury. Asthe Court subsequently explained, its holding
in Furman was that the death penalty “could not be imposed under
sentencing procedures that created a substantial risk that it would be
inflicted in an arbitrary and capricious manner.” The Court continued
by explaining that “where discretion is afforded a sentencing body on a
matter so grave as the determination of whether a human life should
be taken or spared, that discretion must be suitably directed and
limited,"! The sentencing authority must be given relevant informa-
tion and standards with which to guide the use of that information !

Several years later, in a flurry of decisions addressing the validity of
statutes enacted in response to the Furman ruling, the Supreme Court
elaborated on the constitutional requirements for capital punishment.
The Court upheld three different capital sentencing schemes in Gregg

States district court
with this chapter.

b All rules and vegulations made under this article shall be uniform
insofar as practicable and shall be reported to Congress,

“Article Il provides in part that “[tlhe President shall be Commander in Chief of the
Army and Navy of the United States. and of the Militia of the several States when
called into the actual Service of the United States.” U.S Const. art. II. » 2,

408 U8 23811972

“The per curiam opinion of the court consisted of one paragraph, which held. without
explanation, that “the imposition and carrying out of the death penalty in these cases
constitute ¢ruel and unusual punishment in violation of the Eighth and Fourceenth
Amendments.” Furman, 408 U8 at 239-40. Each of the five Justices making up the
majority wrote a separate opinion

"Gregg v. Georgia. 428 U8, 153, 185 119761

Tl at 189

"'id. at 195

but which may not be contrary to or inconsistent
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v. Georgia,'? Proffitt v. Florida'® and Jurek v. Texas.** All three sys-
tems provided for a bifurcated trial, that is, a sentencing proceeding
separate from the guilt phase of trial. They also included provisions for
judicial review by either the state supreme court or by a court with
statewide jurisdiction. The bifurcated procedure solved the eviden-
tiary dilemma that existed when “information that is relevant to the
sentencing decision may have no relevance to the question of guilt, or
may even be extremely prejudicial to a fair determination of that
question.”*® The appellate review provision assured that the death
penalty would not be imposed “on a capriciously selected group of
convicted defendants.”®

Each state dealt in a different way with the requirement that the
sentencing authority be given standards to apply in making a decision
on capital punishment. The Georgia statute considered in Gregg listed
ten aggravating circumstances, at least one of which had to be found
beyond a reasonable doubt before the death penalty could be adjudged;
nonstatutory aggravating and mitigating circumstances had to be
considered; and the jury determination on sentence was final.}”

The Florida statute reviewed in Proffitt listed specific aggravating
and mitigating circumatances, and the jury was directed to consider
whether sufficient mitigating circumstances existed to outweigh the
existing aggravating circumstances.'® The jury’s verdict was advisory
only, but the standard for the sentencing judge to order death after a
Jjury advised life in prison was that the facts should be so clear and
convineing that “virtually no reasonable person could differ."*?

Finally, the Texas statute in Jurek, which did not list aggravating
factors, limited capital murder to five narrow categories® and re-
quired the jury, in the sentencing proceeding, to answer three gues-

12498 .8, 153,

12498 U.8. 242 119761
428 U.S. 262 (19760,
regg, 428 U.S. ar 190

*1d. at 204. See also Jurek, 428 U.S, at 276 (“By providing prompt judicial review of
the jury's decision in a court with statewide jurisdiction, Texas has provided a means to
{:romote the rational. and of death sentences under
.

UGregg, 428 U.S. at 16268,

SProffitt. 428 U S. at 248-49

1974, at 249 1quoting Tedder v, Florida, 322 S0.2d 908, 910 (Fla. 1975},

*’The five categories were: murder of & peace officer or fireman; murder committed in
the course of kidnaping, burglary, robbery, forcible rape, or arson; murder committed
for remuneration: murder committed while escaping or attempting to escape from a
penal institution: and murder committed by a prison inmate when the victim was a
prison employee. Jurek, 428 U.S. at 268
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tions, including cne on the future dangerousness of the defendant.”!
Only if all three questions were answered affirmatively could the
death sentence be imposed.”” The Court determined that the Texas
action in narrowing the categories of capital murder served “much the
same purpose” as statutory aggravating circumstances

Thus all three statutes required “the sentencing authority to focus
on the particularized nature of the crime.” Further, Florida and
Georgia expressly provided for the consideration of mitigating circum-
stances. Similarly, in answering the question on future dangerousness
in the sentencing stage. the Texas jury “may be asked to consider
whatever evidence of mitigating circumstances the defense can bring
before it."** Thus, because all three “capital-sentencing procedurels|
guide[] and focus|] the jury’s objective consideration of the particula-
rized circumstances of the individual offense and the individual offend-
er before it can impose a sentence of death,”® all three were found
constitutionally sufficient.

The Court, at the same time that it found the capital punishment
statutes of Georgia, Florida, and Texas constitutional, struck down
other statutory schemes in Woodson v. North Carolina® and in Roberts
v, Louisiana.*® These two statutes mandated the death penalty for
specified offenses. Lockett v. Ohio®® made explicit the message that
mitigating evidence must be a factor in the death penalty decision: the
Constitution requires that “the sentencer, in all but the rarest kind of
capital case, not be precluded from considering, as a mitigating factor.
any aspect of a defendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a basis for a
sentence less than death.””

“*The questions were: whether the conduct of the defendant that caused the deatk:
was committed deliberacely and with the reasonable expectation that death would re-
sult: whether there is a probability that the deferdant would corumit criminal acts of
violence that would constitute a threat to society; and whether the defendant's conduct
in killing the victim was unreasonable in light of the provocation, if any. by te victim.
1d a 269

=
2436 U.8. 586 11978
“1d, at 604 :Burger. C.J.1 ‘plural:ty opinion: :footnotes omitted: .emphasis ir. oriy1-
nal .
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B. MILITARY PRECEDENT

In early 1979 Private First Class Wyatt L. Matthews brutally raped
and murdered Phyllis Villanueva, an Army librarian in Germany.*!
He was charged with these offenses and convicted of them by a court-
martial that, by unanimous vote, sentenced him to death ’? On appeal
he attacked the constitutionality of the military’s capital punishment
provisions.* The Court of Military Appeals determined that there was
no military necessity for distinguishing between the murder and rape
committed by Matthews and similar crimes tried in civilian courts:
“we see no reason why Matthews should be executed for his murder
and rape of Mrs. Villanueva if the sentencing pracedures used by the
court-martial failed to meet the standards established by the Supreme
Court for sentencing in capital cazes in civilian courts.”** Accordingly.
the court ruled that civilian precedent did apply to military capital
sentencing.

Reviewing Supreme Court precedents, including those cases pre-
viously discussed, Matthews found that certain common features
appeared in a constitutionally valid death penalty procedure: a bifur-
cated sentencing proceeding; specific aggravating circumstances iden-
tifled to the sentencer; selection of and findings on the particular
aggravating circumstances used by the sentencer to impose the death
penalty; unrestricted opportunity for the defendant to present mitigat-
ing and extenuating evidence: and mandatory appellate review of the
appropriateness of the sentence.””

The court then applied these principles to the military justice sys-
tem. First, a bifurcated sentencing procedure is followed.”® Second,
“[clertain aggravating circumstances, such as premeditation, specific
intent, and murder during commission of specified felonies, must be
found by the court members. . . . These findings identify the instances
inwhich an accused is eligible for the death penalty. After the findings,
evidence may be submitted to identify other aggravating circum-
stances.”®” Third, the defendant has an unlimited opportunity to put
on evidence in extenuation and mitigation,*® Next, there is mandatory
review of the facts, law, and sentence appropriateness in a comparative

" Matthews 16 M.J. at 359, 361, 363
*Id. at 361.

at 364
at 368-69
L at 377

at 378 :citations omitted!
d,
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sense, both throughout the jurisdiction by the convening authority and
throughout defendant’s branch of service by the service court of mili-
tary review. Thereafter, the Court of Military Appeals must review
cases ag to questions of law, while the President, who can take any
lesser action on the sentence, must ultimately approve any death
sentence.*”

Based upon this analysis, the court held that most of the safeguards
required by the Supreme Court were already in place in the military
Jjustice system. However, because court-martial members were not
required to identify specifically the aggravating factors relied upon in
assessing the death sentence, it was impossible for the appellate courts
to determine whether they had made the necessary individualized
sentencing determination based on the character of the defendant and
the circumstances of the crime.* Additionally, the court rejected the
government argument that a finding of premeditation narrowed the
class of death-eligible offenses sufficiently to meet constitutional re-
quirements, noting that the military premeditated murder scheme
paralleled statutes struck down on constitutional grounds.** In sum-
mary, the Court of Military Appeals “held that the sentencing proce-
dure in |the Matthews] case was defective because of the failure to
require that the court members make specific findings as to in-
dividualized aggravating circumstances—findings which can, in turn,
be reviewed factually and legally."#?

The court noted that Congress “obviously” intended that in cases of
premeditated murder, certain types of felony murder. and rape, the
death sentence should be available and indicated that the necessary
changes to the court-martial sentencing procedures could be provided
by the President:

Congress can take action to remedy this defect that now ex-
ists in the sentencing procedure employed by courts-martial
in capital cases. However, corrective action also can be taken
by the President in the exercise of his responsibilities as
commander- in-chief under Article I, Section 2, and of pow-
ers expressly delegated to him by Congress. See Article 36,
TCMJ, 10 US.C. § 838,

The congressional delegation of powers to the President
has traditionally been quite broad in the field of military jus-
tice. Pursuant to Article 36 of the Uniform Code. the Presi-

id.
*1d. at 379,
“Id. at 375
Yld
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dent promulgates rules to govern pretrial, trial, and post-
trial procedures of courts-martial. Unlike other Federal
criminal statutes, the punitive articles of the Uniform Code
for the most part authorize punishment “as a court-martial
may direct”; no maximum or minimum sentence is specified
However, as contemplated by Article 56 of the Uniform
Code, 10 US.C. § 856, the President preseribes maximum
punishments for the various offenses, .

The great breadth of the delegation of power to the Presi-
dent by Congress with respect to court-martial procedures
and sentences grants him the authority to remedy the
present defect in the court-martial sentencing procedure for
capital cases.*®

C. THE SOLUTION

Rule for Courts-Martial 1004, which had been circulated for public
comment even prior to the Matthews decision,** attempted to rectify
the deficiency by enumerating specific aggravating factors, at least
one of which the court members must find in order to impose the
death penalty. The rule also provides that the members must find
that the aggravating circumstances outweigh the extenuating or
mitigating circumstances before a death sentence can be adjudged.
The President caused the 1984 Manual for Courts-Martial and its
Rules for Courts-Martial to be issued “[bly virtue of the authority
vested in [him] as President by the Constitution of the United States
and by Chapter 47 of Title 10 of the United States Code [Uniform
Code of Military Justice]™> The issue is whether, in light of the
unique nature of the death penalty, he had the authority to promul-
gate the capital punishment provisions of R.C.M, 1004, An analysis of
the issue entails review of the powers that Congress granted to the
President and the President's power as Commander in Chief of the
armed forces.

III. CONGRESSIONAL DELEGATION:
ARTICLE 56
A. INTRODUCTION

The first asserted basis for the President's promulgation of death
penalty standards is the power that Congress granted to him under

47, at 380-BL (footnote omitted:.

“‘Indeed. the Matthews court specrfically noted the proposed rule. See id. at 380

“Executive Order 12473, 3 C.F.R. 201 11984, as amended by Executive Order
12484, 3 C.F.R. 217 11984!
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Article 56, UCMJ, to prescribe maximum punishments,*® Congresh
has specified those offenses which may carry the death penalty.*
Precedent, however, as discussed earlier, has established as con-
stitutionally inadequate a capital sentencing scheme which au-
thorizes the death penalty but leaves the decision to the sentencer’s
unfettered discretion. The Code scheme that Congress enacted suffers
from this inadequacy: the death penalty is authorized, but the TCMJ
lacks guidelines. The question is. can the President fill the gap?

The analysis under Article 56 is this: Congress has prescribed
which offenses merit the death penalty but has otherwise authorized
the Executive to set maximum punishments; the President has es-
tablished lesser degrees within the capital offense categories and lim-
ited the punishment on those offenses to non-capital punishment.*
To determine whether this is a valid analysis requires a review of the
sentencing concerns in capital cases as well as a review of the limits
on congressional delegation of authority

B. DELEGATION OF CONGRESSIONAL
POWER

The question of the power of Congress to delegate its authority to
another branch of government has been a thorny one in the history of
the U.8. Constitution. The Constitution prescribes that there shall be
three separate but coequal branches of government: the legislative.
the executive, and the judicial.** “[T|he powers properly belonging to
one of the departments ought not to be directly and completely ad-
ministered by either of the other departments.”® By dividing the
Federal Government into three branches, the Framers of the Con-

sident’s power to set maxuram
o or the propriety of the military
A Ve

"A‘thuu"h one commentator feels that the Pr

me! tinent” o the
r:'he Geath sentence. sce W1
Sentencing Procedure. 15 The Advacate 300 1983\ nevertheless defendart
‘titional intrusion into the exclusive
cirg arena on separation af power
grounds See Appellant's 2 rs at Section VIL United States v. Dock.
26 M 820:A.C MR, cert ; L 26 M.J. 301 [C.MA. 1988 Furtner the
isste has been of concern to mi'itary appetlate judges. See United States v. Matthews
16 M.J 92 ‘Fletcher. J. copeurring in the res United St v. Matthews 13
M.J. 501,530 A.C.MR. 1982+ ten bane!O'Donnel’.J . concurring in part and dissent-
ing in part

" Sge UOMJ arte. 5.c. 90. 94, 99, 100, 101 102, 104, 106, 106a, 110, 113, 118, and

129

+§ee Gavernment Suswe

M,

ignment af Errors, at #8.90, United States v. Dock
26 MJ. 6201AC 1. for revtene filed, 26 MJ. 301 C M. A 198
®U.8. Consl. ert. [, \‘l.dltH S lel Liarc 1L 20
““The Federaliat No 4. at 344 :J. Madivon' 1B, Wright ed. 1961
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stitution sought to ensure that each branch would limit itself to its
assigned area of responsibility.>’ The question is, to what extent can
Congress defer arguably legislative judgments to the Executive?

The Supreme Court has often considered the extent to which Con-
gress can delegate its powers but has failed to establish a bright-line:

The line has not been exactly drawn which separates those
important subjects, which must be entirely regulated by the
legislature itself, from those of less interest, in which a gen-
eral provision may be made, and power given to those who
are to act under such general provisions to fill up the de-
tails.??

Historically, the judiciary has been deferential to delegations by
Congress to the President. For example, in The Brig Aurora® the act
of Congress which provided for revival of legislation by Presidential
proclamation was upheld. Similarly, it was constitutional for Con-
gress to provide for “the suspension of an act upon a contingency to be
ascertained by the President, and made known by his procla-
mation.”®* The test eventually applied was an “intelligible princi-
ple” standard: “[iIf Congress shall lay down by legislative act an in-
telligible principle to which the person or body authorized to [exercise
delegated authority] is directed to conform, such legislative action is
not a forbidden delegation of legislative power,”®

The most heightened concern over the delegation of power to the
Executive by Congress was expressed by the Supreme Court during
the 1930’s when a conservative Court was faced with an active, in-
terventionist President and a Congress willing to delegate much au-
thority to him in order to effectively deal with the problems of the
Great Depression. In two cases, the Supreme Court struck down New
Deal legislation in which Congress had granted the President broad
powers,

The first legislation subjected to the Court’s displeasure was the
National Industrial Recovery Act.>® Portions of the Act authorized
the President to prescribe rules and regulations to control the

#IN.S. v. Chadha, 462 U.S. 919, 951 {183), See generally The Federalist No., 47 iJ.
Madizon!

Wayman v. Southard 23 US. 10 Wheat. 1 (1825

= Cranch! 382 11813;
5 . Clark, 143 US. 649, 633 11892)

35] W, Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 {1928)

**The National Industrial Recovery Act of June 16, 1933, 40 U.S.C. & 402-41la
ivepealed 19661,
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transportation of petroleum and to issue a code of fair competition.
The President exercised these powers, which were then challenged as
unconstitutional delegations of legislative power.

The plaintiffs in Paname Refining Co. v. Ryan® challenged the
power of the President to prescribe rules and regulations relating to
the transportation and distribution of petroleum. The Supreme Court
reviewed the challenged provision that “purport|ed] to authorize the
President to pass a prohibitory law”® on the transportation of excess
petroleum and petroleum products.

The question whether that transportation shall be prohib-
ited by law is obviously one of legislative policy. According-
ly, we look to the statute to see whether the Congress has
declared a policy with respect to that subject; whether the
Congress has set up a standard for the President’s action:
whether the Congress has required any finding by the Presi-
dent in the exercise of the authority to enact the pro-
hibition.™

Applying these criteria, the Court found the challenged section want-
ing. Among its other failures, it failed to set forth criteria to guide the
President’s course of action, did not require any finding by the Presi-
dent as a condition of his action, and, in sum, failed to declare con-
gressional policy on the transportation of excess petroleum.® “So far
as this section is concerned, it gives to the President an unlimited
authority to determine the policy and to lay down the prohibition, or
not to lay it down, as he may see fit,”®!

Examining the other sections of the Act for a declaration of policy
or a standard of action that would limit or guide the President’s ac-
tion, the Court found none.5? While the Act did contain a “general
outline of policy,” the Court determined that it did not limit or control
the broad grant of authority to the Executive, "The effort by in-
genious and diligent construction to supply a criterion still permits
such a breadth of authorized action as essentially to commit to the
President the functions of a legislature rather than those of an execu-
tive or administrative officer executing a declared legislative
policy.”s?

1293 U8 388 (19351
Id. at 414
*Id. at 415

Béfel. ar 416-20,
*Id. at 417. 41819
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The Court recognized that Congress can constitutionally confer
upon officers of the executive branch the power to make regulations
for the administration of laws, regulations that are binding rules
“when found to be within the framework of the policy which the
legislature has sufficiently defined.”®* The Court also recognized that
delegations had generally been upheld but found that “in every case
in which the question has been raised, the Court has recognized that
there are limits of delegation which there is no constituticnal author-
ity to transcend” and declared that the challenged provision exceeded
the constitutional limits %

In its second New Deal confrontation, the Supreme Court in A.L.A.
Schechter Poultry Corp. v. United States® reviewed a “Live Poultry
Code* promulgated by the President as a code of fair competition. The
Code contained specific regulations over the poultry industry, includ-
ing pay rates, hours in a work week, minimum age, minimum num-
ber of employees fixed by volume of sales, and prohibited trade prac-
tices.®” The Court focused first on the unfair trade practices provision
which authorized the President to approve a cade, that is, a standard
of fair practice, a violation of which was criminally punishable.

Concerned with the open-ended nature of a “code of fair competi-
tion,” the Court looked to whether the President’s discretion was lim-
ited. “[Tlhe purpcse is clearly disclosed to authorize new and con-
trolling prohibitions through codes of laws which . .. the President
would approve or prescribe . .. as wise and beneficent measures for
the government of trades and industries, according to the general
declaration of policy in section one.”®® The Court, stating that “Con-
gress cannot delegate legislative power to the President to exercise
an unfettered discretion to make whatever laws he thinks may be
needed or advisable for the rehabilitation and expansion of trade or
industry,” examined the Act to find the limits to the President’s dis-
cretion.®® Finding few restrictions of any consequence, the Court de-
termined that “the discretion of the President in approving or pre-
scribing codes, and thus enacting laws for the government of trade
and industry throughout the country, is virtually unfettered. We
think that the code-making authority thus conferred is an un-
constitutional delegation of legislative power,”™®

474, at 428.29

91d. at 430,

55295 U S, 495 11935
71d. at 523-26.

1d. at 535.

°Id. at 537, 538,

°id. at 538-41, 542.

&
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Outraged over the Supreme Court's evisceration of his New Deal,
President Roosevelt proposed his notorious court-packing scheme. He
lost that battle but arguably won the war when, thereafter, in Yakus
v. United States,™ the Supreme Court upheld the Emergency Price
Control Act.”? The Price Control Act provided for a presidentially-
appointed Price Administrator with the authority to fix fair commod-
ity prices in order to prevent wartime speculation and profiteering.”
The Court found the delegation of authority to be constitutional:
“Congress enacted the Emergency Price Control Act in pursuance of a
defined policy and required that the prices fixed by the Administrator
should further that policy and conform to standards prescribed by the
Act. The boundaries of the field of the Administrator's permissible
action are marked by the statute.”™

In fact, the “standards” found to be adequate were quite broad: the
prices should effectuate the policies of the Act, they should be “fair
and equitable,” and the Administrator should give “due consider-
ation” to prevailing prices.”” Unmistakably, the Court had returned
to a more relaxed approach to Congress’s delegations to the Execu-
tive.

A fair reading of the case law thus suggests that the standard for
review of delegation issues is a generous one: “Congress has stated
the legislative objective, has prescribed the method of achieving that
objective . .., and has laid down standards to guide to the administra-
tive determination.”’® In the post-New Deal era, so long as con-
gressional delegations include intelligible standards and statements
of purpose, they will pass constitutional muster.’

C. DELEGATING SENTENCING AUTHORITY

What if the subject matter of the delegation is the power to set
sentences” Recently courts, including the Supreme Court,” dealt
with a spate of cases challenging the congressional delegation of
sentencing power under the Sentencing Reform Act™ to the U.S.

821 U, 41411044,
"The Emergency Price Control Act of January 30. 1942, 50 U S.C. App. § 901-924
as amended & Inflation Control Act of October 2. 1842, 50 US.C. App. 3% 961.971

Vokus, 321 US. at 41920
74, ac 423
i,

14
“"United States v. Richardson, 685 F. Supp. 111, 113 (ED.N.C. 1988
T Mistretta v. United States. 57 U.8.L.W. 4102 11U 8. Jan. 18, 198%:
“Sentencing Reform Act of 1984, 28 US.C. $% 891-098 :Supp. II 19841
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Sentencing Commission. The Act established the Sentencing Com-
mission as an independent department in the judiciary with seven
members, three of whom must be federal judges, appointed and sub-
ject to removal by the President.®® The Commission was empowered
to establish sentencing “guidelines” which are, in fact, restrictions on
the range of punishments that judges can assess.®

The district courts wrestled with a variety of challenges to the
Commission and its guidelines, and most of the challenges provide no
guidance on the issue of congressional delegation to the Executive of
the power to determine punishment for federal crimes.*? One argu-
ment advanced, the argument that Congress improperly delegated its
legislative power to the judiciary, does, however, cast an interesting
light on the argument over Article 56, UCMJ, and the extent to
which Congress may delegate to the President the power to establish
maximum punishments.

There is authority for the proposition that the establishment of
penalties is a legislative function that cannot be delegated. “[Wlithin
our federal constitutional framework the legislative power, including
the power to define criminal offenses and to prescribe the punish-
ments to be imposed upon those found guilty of them, resides wholly
with the Congress.”®® Indeed, at least one court suggested that Con-
gress, in establishing the Sentencing Commission, improperly at-
tempted to give away its legislative responsibilities. “Simply said,
Congress can [not] appoint an unelected commission to initiate, write
and thereafter monitor the sentencing laws of this nation ... ”®*
Congress should not be permitted “to confer power which is ‘legisla-
tive’ in character to agencies or commissions.”®® Nevertheless, in
spite of this concern that Congress was attempting to evade difficult
legislative decisions, courts generally determined that, under the “in-
telligible principle” standard, the Sentencing Reform Act did not con-
stitute an unconstitutional delegation by Congress.5®

5928 US.C, § 9914a) (Supp. 11 1984».

9198 T.S.C. & 994 (Supp. I 1984,

“*For example, an issue of much concern to the courts was whether locating the
Commission in the judicial branch violated separation of powers concerns in that the
Commission was performing Executive functions. See, ¢.g., United States v. Frank. 682
F. Supp. 815 (W.D. Pa, 1988; United States v. Ruiz-Villanueva, 680 F. Supp. 1411
iS.D. Cal. 19881, United States v. Chambless, 680 F. Supp. 793 E.D. La. 19855 United
States v. Arnold, 678 F.Supp 1463 18.D. Cal, 1988:

““Whalen v. United States, 445 U S. 684, 688 (1980,

“Unied States v. Tolbert, 682 F Supp. 1517, 1522 1D, Kan. 1988,

g

5See id. at 1522.23; United States v. Richardsen, 685 F. Supp. 111 /E.D.N.C. 19881
See also United States v. Diaz, 685 F. Supp. 1213, 1215 n.1 18D, Ala. 19851, and cases
cited therein.
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Reviewing and applying precedent on excessive delegation, the dis-
trict courts found that the Sentencing Reform Act

contains clear directives and standards for the Commission
to follow. The Commission is directed to punish in accord-
ance with recognized tenets of criminal law, eliminate
sentencing disparities and maintain judicial discretion. Con-
gress further instructed the Commission to categorize the
offenses and avoid discrimination on any basis. Our review
of the Act compels us to conclude that Congress established
adequate standards and intelligible principles for the Com-
mission to follow and we hold that Panama Refining and
Schechter Poultry are not controlling *”

The Supreme Court agreed with this analysis by the district courts
and upheld the constitutionality of the commission and its
guidelines ®® The Court reasoned that the “nondelegation doctrine

. doles] not prevent Congress from obtaining the assistance of its
coordinate branches. . .. ‘In determining what Congress may do in
seeking assistance from another branch, the extent and character of
that assistance must be fixed according to common sense and the in-
herent necessities of the government co-ordination.’ “*° The “intelli-
gible principle” test has been applied with the recognition that “our
jurisprudence has been driven by a practical understanding that in
our increasingly complex society, replete with ever changing and
more technical problems, Congress simply cannot do its job absent an
ability to delegate power under broad general directives.”*

The Supreme Court reviewed the history of its precedent on con-
gressional delegation of authority and recognized that, apart from the
two New Deal cases,®” it has uniformly upheld congressional author-
ity to delegate power under broad guidelines.** A delegation is con-
stitutionally sound if “Congress clearly delineates the general policy,
the public agency which is to apply it, and the boundaries of this
delegated authority.”® Applying that test, in light of the detailed
guidance provided by Congress to the Commission. the Court had no
doubt that the delegation was constitutionally sufficient.®*

“"Cnited Suates v, Frank, 682 F. Supp, at 820 tcitations onritred. ccord United
States v. Tolbert, 652 F Supp at 1522
“Mistretta v. United States, 57 U <L\\ 4102:1°8. Jan. 18. 19891
at 4105 1gaoting J.W. Hampton. Jr. & Co v, United States, 276 U'S. at 394

See supra notes 57 and 66 and accompanying text.
strerta, 57 US.LW. at 4103
”Id ‘quoting American Power and Lighr Co. v. SEC. 329 U.S. 0. 105 11946
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Thus the “intelligible principle” test applies to delegations of
sentencing authority as well as to delegations of other authority.
How, then, does the military sentencing scheme fare under such a
test?

D. MILITARY SENTENCING

In reviewing the legislative delegation, it is important to recognize
that Congress, in enacting the UCMJ, was not writing on a tabula
rasa. Historically, much latitude has been granted military courts in
assessing punishment. Until late in the nineteenth century, there
were no maximum limits on sentences by courts-martial.®® In 1890
Congress provided that, whenever the sentence was left to the discre-
tion of the court-martial by the Articles of War, “the punishment
shall not, in time of peace, be in excess of a limit which the President
may prescribe.”®® Thus there is a long history of delegation of author-
ity to the President to determine the punishment for non-capital
offenses. The Articles of War did, however, apeak specifically to the
death penalty: “No person shall be sentenced to suffer death, except
by the concurrence of two-thirds of the members of a general court-
martial, and in the cases herein expressly mentioned.”? For some
offenses, capital punishment was mandated; for others, it was au-
thorized in the discretion of the court.®®

In viewing the legislative history of Article 56, the principal con-
cern of Congress appears to have been that the President not exceed
the statutory maximum in establishing punishment.®® The thrust of
the discussion on Article 56 is that Congress, and not the President,
determines which offenses are capital:

Now, take a death case. In one or two instances it is manda-
tory. In several others it may be imposed or not. In all other
cases it may not be imposed, even if the President says he
would like to have it imposed. .. . Because it has not been
specified, he could not provide for it, !

As the House Report noted, “the death penalty can be adjudged only

s“W Winthrop, Military Law and Precedents 393 i2d ed. 1920 reprint,

z Id Appzndxx XII. at 984, Art. 96, The American Articles of War of 1874,
*1d, at 417,

g niform Code of Militars Justice; Hearings on HL.R. 2495 before o Subcomm. of the
House Armed Services Committee, 8lst Cong., Lst Sess. 565 (1949), reprinted in Index
and Legislative History, Uniform Code of Military Justice, at 1087-89 (1950} [here-
inafter Hearings]

“00Fd. at 1088 iStatement of Mr. Larkini
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when specifically authorized for the violation of a specific punitive
article.”™!

Article 18 of the Code deals with jurisdiction and includes the provi-
sion that general courts-martial “may, under such limitations as the
President may prescribe, adjudge any punishment not forbidden by
this chapter. including the penalty of death when specifically au-
thorized by this chapter.”*®® The language “including the penalty of
death when specifically authorized by this chapter” was offered as a
clarifying amendment to Article 18. “Now we provide under certain
punitive articles that the penalty of death may be imposed. Unless it is
so provided of course it cannot be imposed.”??

Thus Congress established at least one clear limit on the President’s
power to affix punishments. Article 55 contains another limitation and
standard for punishment. It prohibits ‘{plunishment by flogging. or by
branding. marking, or tattooing on the body. or any other cruel or
unusual punishment.”?** Also prohibited is the use of irons, except for
safe custody purposes.’”” As stated by Mr. Larkin during the UCMJ
hearings:

As we come to the punitive articles, starting with 77. you
will see each one specifically zays that the person found guilty
can be sentenced as the court martial may direct. In a certain
few a death penalty is provided on a mandatory basis, andina
certain additional number there is the death penalty or such
other sentence, Except where it is spelled out that the death
penalty can be imposed, it cannot be imposed. In no other case,
the President to the contrary notwithstanding, can an offense
draw a death penalty. Unless Congress provides it specifically
in the article, no one else can provide it. . .. As to that, the
President and everybody else is bound. He cannot raise any
sentence to the death penalty, unless it is already provided in
here. . . . Now, in setting maximum limits he can set whatev-
er maximum limits, aside from the death penalty—20 vears,
10 years, 30 vears, or whatever it may be—and the court

“‘H Rep. No. 49, 81st Cong.. 15t Sess. 1, 16 11949
" J art. 18 provides for the jurisdiction of general courts-martial. * G lenera;
courts-martial have jurisdietion to try persons subject to this chapter for any offense
made punishable by this chapter and may, under such limitations as the President
may preseribe. adjudge any punishment not forbidden by this chapter. including the
penalty of death when specificaily authorized by this chapter.”

! Hearings. supra note 99, at 859-60 :Statement of Mr Larkin
MJ art. 55
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martial may not exceed any of those maximums. However,
there is no particular limit of the maximum except the death
penalty.

When I say no limit to the maximum, I am talking about
confinement, as distinguished from the death penalty

The President cannot, in addition, prescribe any punish-
ment which would be cruel or unusual or any punishment
that would call for tattooing, marking, and others pro-
hibited ¢

Viewed as a whole, then, the Code has laid down adequate standards
and intelligible principles for the delegation of sentencing authority to
the President, particularly when viewed in the light of the historical
role the President has always played in this area. “Standards pre-
scribed by Congress are to be read in the light of the conditions to which
they are to be applied. ‘They derive much meaningful content from the
purpose of the Act, its factual background and the statutory context in
which they appear.’ %7 The issue then becomes whether capital pun-
ishment is of such a unique nature that it is insufficient for the legisla-
ture merely to specify the offenses which carry that potential sentence.
Does the legislature alone have the power to distinguish between
circumstances in which a particular offense merits the death sentence
and circumstances in which it does not?

E. CAPITAL SENTENCING

In Gregg v. Georgia the Supreme Court expounded on the limited
role of the courts in reviewing a statutory death penalty scheme. It is
worth quoting at length to catch the full flavor of the Court’s emphasis
on the legislative nature of defining capital offenses.

(Wlhile we have an obligation to insure that constitutional
bounds are not overreached, we may not act as judges as we
might as legislators. “Courts are not representative bodies.
They are not designed to be a good reflex of a democratic
society. Their judgment is best informed, and therefore most
dependable, within narrow limits....” Dennis v. United
States, 341 U.S. 494, 525 (1951) (Frankfurter, J,, concurring
in affirmance of judgment).

Therefore, in assessing a punishment selected by a demo-
cratically elected legislature against the constitutional mea-

*Hearings, supra note 99, at 1088-89 (Statement of Mr. Larkin:
*"Lichter v. United States, 334 U.S. 742, 785 11948 (quoting American Power and
Light Co. v. SE.C., 329 U.S. at 104).
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sure, we presume its validity. We may not require the legis-
lature to select the least severe penalty possible so long as the
penalty selected is not cruelly inhumane or disproportionate
to the crime involved. . ..

This is true in part because the constitutional test is in-
tertwined with an assessment of contemporary standards
and the legislative judgment weighs heavily in ascertaining
such standards. “{Iln a democratic society, legislatures, not
courts, are constituted to respond to the will and con-
sequently the moral values of the people.” Furman v, Geor-
gia, ... (Burger, C.J., dissenting). The deference we owe to
the decisions of the state legislatures under our federal sys-
tem . .. is enhanced where the specification of punishments
is concerned, for “these are peculiarly questions of legisla-
tive policy.” Gore v. United States, 357 U.8. 388, 393
(1958),108

Thus, with this emphasis on the importance of the legislature in the
capital punishment scheme, the question becomes whether the nar-
rowing of an unconstitutionally broad death penalty scheme can be
accomplished by other than legislative action.

The Ninth Circuit faced the issue in United States v. Harper%®
James Harper was charged with violations of the Espionage Act™** by
obtaining and selling national defense information to an officer of the
Polish Intelligence Service.!'* The Espionage Act provided for the
death penalty or for imprisonment for life or for any term of years;
however, it contained no guidelines for the sentencing authority’s dis-
cretion in determining whether to adjudge the death penalty.*'? The
district court recognized the difficulty with the lack of guidelines in
the Espionage Act but read the statute as delegating to the courts the
authority to formulate the necessary guidelines at the sentencing
stage of the trial.*® On appeal, the Ninth Circuit determined that the
district court clearly erred in its conclusion !**

The circuit court reviewed Gregg and found it “replete with refer-
ences to the peculiarly legislative character of sentencing determina-
tions, and the particularly limited role of judges in this area.”!!®

WiGregg v. Georgia, 428 US. at 175.76
199799 F 94 1216 19th Cir. 19841
11918 U8.C. 9§ 791799 (19821
“'Harper, 729 F.2d. at 1217-18.
U4, at 1218
USIg, a1 1218:19, 1224-25
147d. at 1224
d at 1225
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While deference must be granted the congressional determination
that the death penalty is appropriate for some acts of espionage, the
principles enunciated in Gregg are “germane to the question of where
the required guidelines must come from.”}1®

If the “will and ... moral values of the people” are particu-
larly important in sentencing decisions, and if specification
of punishments is therefore peculiarly a legislative function,
then specifying the circumstances under which someone
may be put to death must also be a function of the elected
representatives of the people.

. The Court has thus plainly required that guidelines be
expressly articulated by the legislature in the statute au-
thorizing the death penalty.*!?

The Harper court determined that “[t]he conclusion that the Con-
stitution requires legislative guidelines in death penalty cases is thus
inescapable.”!!®

While the Harper court set forth a strict rule, other courts have
developed a less rigid approach. One analysis looks beyond the statute
to its legislative history to find necessary guidelines. Thus, for exam-
ple, in Carlos v. Superior Court of Los Angeles County''® the California
Supreme Court read an intent to kill requirement as an aggravating
circumstance for a felony murder conviction, a reading that had some
support in the statute’s somewhat ambiguous legislative history,12

Another approach is for the courts to look to the state’s criminal code
initsentirety. In McKenzie v. Risley*** the petitioner cited Harper and
argued that the death penalty statutes must contain the necessary
procedural safeguards and statutory deficiencies cannot be cured by
judicial construetion.'*? The Ninth Circuit, in rejecting the argument,
pointed out that, unlike the court in Harper, the Montana Supreme
Court did not create the guidelines ad hoc but instead looked to other
statutes to provide the necessary guidelines.'?®

aepy

74, (quoting Gregg, 428 US. at 175)

Y% arper, 729 F.2d at 1225.

119672 P,2d 862 (Cal. 1983) ten banci.

129 fact, the provision in question resulted from a popular death penalty initiative
and the court looked, not just at the wording of the initiative, but also to the ballot
arguments, the purpose of the initiative as explained to the voters.

21501 F.2d 1519 (9th Cir. 1986

214 at 1529,

1274, at 1329-30.
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State supreme courts will narrowly interpret otherwise overly broad
statutes. In Stote v. Bartholomew,'* the Washington Supreme Court
reviewed a statute which limited capital murders to those committed
with premeditation. The statute had a broad provision for aggravating
circumstances, which the court limited: “if the legislature fails to
provide sufficient guidance in defining aggravating circumstances,
then the state’s supreme court in reviewing the death sentence must
supply the omission with an acceptably narrow interpretation.’
Indeed, the Supreme Court, in uphelding the death penalty statute in
Jurek,'? relied in part on the narrow construction applied by the state
appellate court

F. CONCLUSION

Congress can delegate its power to set sentencing standards, so long
as it provides “intelligible principles” for the establishment of punish-
ments, It has generally done that through the interplay among Article
55. Article 56, and Article 18, As to capital sentencing, the degree to
which the statute must within its four corners delineate the aggravat-
ing circumstances on which the death sentence may be based is open to
debate. Clearly. as Harper indicates, the sentencing body cannot set
the standards, and there should be some means of discerning the
legislative intent as to the death penalty.

What makes the application of this analysis to the court-martial
process interesting is that Congress has in fact not spoken on the
subject of capital punishment in the military since Furman. Indeed
Congress appears to be avoiding speaking in this area, at least to the
extent that its actions could be read to question the Manual’s capital
sentencing provisions.*?” Thus, there isno legislative history toreview

554 P.2d 11 0 Wash. 1982 1en banc, vacated and remanded on other grounds.
1203 1 1for reconsideration in light of Zant v. Stephers. 462 U .8. 862
L on rerrmd 623 P.2d 1079 1 W 984 en bane!

‘Bartholomew. 654 P.2d at 1180

428 US. at 272

#Thus, in the debate over the enactment of the capital offense of peacetime es-
pionage :L'CMJ art. 1064, a major concern was that the enactment of specific statutory
sentencing standards for the spionage offense could be construed as a comment on the
Manual's capital In fact, the conference committee report ex-
Dlicitly denied any such corstraction: the proposed espionage legislation

waa not intended to affect the validity of existing death penalty provisions
in the UCMJ or the capital sententing procedures promulgated by the
President in the Manual for Courts-Martial. 1984 The conferees do
not intend that the enactment of statutory capital sentencing standards
for the mew Article 106a be construed as affecting the validity of the regu-
for the other cap:-

pitel sercencing standards thet already ex
tas punitive articles
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with respect to congressional intent on aggravating circumstances, at
least as directed to the necessary narrowing of a constitutionally
overbroad class of death-eligible offenders. Were we dealing with
purely a statutory federal crime, this silence would most likely be
constitutionally fatal.

There is, however, another wild card in the analysis: the capital
offenses are military. The President has historically had extensive
power to delineate less-than-capital punishment and, in R.C.M. 1004,
he has arguably done just that: by defining aggravating circum-
stances, he has removed from the category of capital offenders those
who do not fit the standards. The President is thus acting in an area in
which he has much authority and in which the executive branch and
the legislature have long worked cooperatively. While the concept of
separation of powers is important, the Constitution does not “require[]
that the three branches of the Government operate with absolute
independence. . . .[Wlhile the Constitution diffuses power the better to
secure liberty, it also contemplates that practice will integrate the
dispersed powers into a workable government. It enjoins upon its
branches separateness but interdependence, autonomy but
reciprocity.”%®

Further, Congress, in enacting the UCMJ, indicated those crimes
for which it mandated the death penalty'?® and those crimes for
which it merely authorized the death penalty. Certainly the argu-
ment can be made that the enactment of mandatory and discretion-
ary capital sentences suggests that Congress wanted to deal fully
with the death penalty issue, exclusive of Presidential action. What
Congress actually did, however, was express its intention as to which
offenses must receive the death sentence and which may receive the
death sentence. It would be highly questionable at best if the Presi-
dent attempted to alter or limit a mandatory capital offense and he
has not done so, even though some kind of action to save such an
offense from being held unconstitutional appears to be necessary,>
As to offenses for which the death penalty is discretionary, Congress

131 Cong Rec. H6490, H6637-38 idaily ed. July 29, 19831 iconference committee report
on 8. 1160, Department of Defense Authorization Act of 1986:

"**Maorrison v. Olson, 108 S. Ct. 2597, 2620 (1958} {quotations omitted: icitations
omitted:

128Sge UCMJ art. 106.

#49See Lackett v. Ohie, 436 U.S. 586 (19781, Simply stated, a mandatory capital sen-
tence precludes the constitutionally required individualized determined of the
appropriateness of the death penalty. Sumner v. Schuman, 107 8. Ct. 2716 11987+ 'stat-
ute mandating the death penalty for murder committed by a prison inmate serving a
life sentence without possibility of parole held unconstitutional!.
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has obviously left open the factors to be considered in making the
sentencing decision and is apparently not distressed by the Manual's
capital sentencing provisions,'3! Thus, for offenses which authorize
but do not require the death sentence, Congress has neither expressly
nor impliedly precluded presidential action to narrow the category of
death-eligible offenders.

The essentials of the legislative function are the determina-
tion of the legislative policy and its formulation and pro-
mulgation as a defined and binding rule of conduet.
These essentials are preserved when Congress has specified
the basic conditions of fact upon whose existence or occur-
rence, ascertained from the relevant data by a designated
administrative agency, it directs that its statutory command
shall be effective. It is no objection that the determination of
facts and the inferences to be drawn from them in the light of
the statutory standards and declaration of policy call for the
exercise of judgment, and for the formulation of subsidiary
administrative policy within the prescribed statutory
framework.13?

In providing the constitutionally required aggravating circum-
stances, the President has made effective the legislative decision that
the death penalty be a potential punishment for certain offenses. This
action is consistent with his duty to execute the law. “Interpreting a
law enacted by Congress to implement the legislative mandate is the
very essence of execution of the law. "%

CONGRESSIONAL DELEGATION:
ARTICLE 36

A. INTRODUCTION

“Congress has undoubted power to regulate the practice and pro-
cedure of federal courts, and may exercise that power by delegating”
that rulemaking authority.’®* In Article 36, UCMJ, Congress em-

1y the discussion over the legislation proposing UCMJ art. 106 for peacetime
espionage, Senator McCollum indicated his hope that the Manual's capital sentencing
procedures would be found constitutional. 131 Cong. Rec. H5448 1daily ed. July 11,
19851 statement of Sen. McCollum, while Senator Levin advocated not jeopardizing
judicial review of the Manual procedures by enacting specific procedures for espionage
which might "prejudice the Government's position that the executive branch. rather
than the Congress, should establish procedures for capital offenses under the military
code.” 131 Cong. Rec. $10350 daily ed. July 30. 19851 istatement of Sen. Levini

URYaius, 321 U.S. at 424-25.

“8Bowsher v, Synar. 106 8. Ct. 3181, 8197 11086

LS bbach v n 312 US. 1,9 11941
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powered the President to establish procedures for courts-martial,}®
The purpose behind granting the President the power to promulgate
procedures was to obtain a uniform system for all courts-martial, ir-
respective of branch of service.*>® The President was to establish evi-
dentiary rules that followed as nearly as possible the generally
established rule of law in order to assure standard protections to
military accuseds.’®” In R.C.M. 1004, the President has set forth the
procedures to be followed in capital sentencing proceedings. The ques-
tion is, however, whether R.C.M. 1004 is truly procedural, in which case
it is properly promulgated, or whether it is in fact substantive and thus
beyond the President’s rulemaking power.

B. SUBSTANTIVE VS. PROCEDURAL

Whether sentencing criteria are substantive or procedural is an
area in which the courts have been unable to draw a bright-line. As
the Supreme Court has recently noted, the distinction can be
elusive.!®® “The test must be whether a rule really regulates pro-
cedure—the judicial process for enforcing rights and duties recog-
nized by substantive law and for justly administering remedy and
redress for disregard or infraction of them.”'%®

The argument is made that R.C.M. 1004 is in fact substantive and
not procedural. The theory is that, in R.C.M. 1004, the President has
created a distinction between different types of crimes.'*® Authoriza-
tion to prescribe rules of procedure gives “no authority to modify,
abridge or enlarge the substantive rights of litigants.”'*! “When a
rule of law is one which would affect a person’s conduct prior to the
onset of litigation and has no design to manage ongoing litigation, it
is a rule of substance rather than procedure,”'*?

Much of the useful discussion on what constitutes a procedural
change arises in cases in which an ex post facto violation'*? is
asserted. An ex post facto law is one “which punishes as a crime an

1933¢e generally Fidell, Judicial Review of Presidential Rulemaking Under Article
36: The Sleeping Giant Stirs, 4 Mil. L, Rptr. 6049 (19781,

3Hearings, supra note 99, at 1014-15

¥d, at 1017,

“3*Miller v. Florida, 107 . Ct. 2446, 2453 11987,

1998ibbach, 312 LS. at 14.

“°Wilson. supra note 46, at 304-07. See also Appellant’s Assignment of Errors at
Section I, United States v. Murphy, ACMR 8702873 iA.C.M.R. filed Nov. 15, 1988:.

**United States v. Sherwood, 312 U.S. 584, 590 (1941

“2Wilson, supra nate 46, at 307 {quoting MeCollum Aviation. Ine. v. CIM Associates
Inc,, 438 F. Supp. 245, 248 :3.D. Fla. 187711,

14*8ee U.S. Const. art. [, § 10,
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act previously committed, which was innocent when done; which
makes more burdensome the punishment for a crime, after its com-
mission. or which deprives one charged with crime of any defense
available according to law at the time when the act was com-
mitted.”*** The prohibition against ex post facto laws does not, how-
ever, apply to procedural changes,'*” which generates the case dis-
cussions on what constitutes procedural change.

C. SENTENCING PROCEDURES IN
GENERAL

The Supreme Court recently looked to changes in sentencing pro-
cedures in Miller v. Florida.**® In 1983 Florida replaced its system
of indeterminate sentencing with a statutory plan for sentencing
guidelines intended to assure some consistency in the sentencing pro-
cess.**" At the time Miller was convicted of his offenses, the sentenc-
ing guideline provided for a presumptive sentence of three and one-
half to four and one-half years.'*> At the time he was sentenced,
however, the sentencing guidelines had been revised and his pre-
sumptive sentence jumped to five and one-half to seven years,'*® He
was sentenced over his objection under the revised guidelines to
seven years' confinement.'?¢

In discussing Miller’s challenge to his sentence, the Supreme Court
recognized that “no ex post facto violation occurs if the change in the
law is merely procedural and ‘does not increase the punishment, nor
change the ingredients of the offense or the ultimate facts necessary
to establish guilt”’ "%

Although the distinction between substance and proce-
dure might sometimes prove elusive, here the change at
issue appears to have little about it that could be deemed
procedural. The ... increase in points for sexual offenses in
no wise alters the method to be followed in determining the
appropriate sentence; it simply inserts a larger number into
the same equation. The comments of the Florida Supreme

4+Beagell v. Ohio. 269 U.3. 167, 169-70 119251

455¢e, 2.2, Thompson v. Usak. 170 U.8. 343 11898 Hopr v. Utah, 130 U.S. 574
1884

107 8. Ct. 2446 119871

477 at 2448,

i

"91d. at 2448-50

‘g ar 2450

*\d. at 2452-53 :quoting Hopt v. Utah, 110 at 590
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Court acknowledge that the sole reason for the increase was
to punish sex offenders more heavily: the amendment was
intended to, and did, increase the “quantum of punish-
ment”. .. 1%

While the Supreme Court in Miller refused to accept an analogy to
federal parole guidelines, changes to which have withstood ex post
facto challenge, the Court’s reasons do not relate to the issue of the
procedural/substantive dichotomy.!®® In fact, the discussion of the
distinction between substantive and procedural matters provided by
the federal courts in parole and bail cases is enlightening.

In a case dealing with bail, United States v. McCahill,*> the Ninth
Circuit described the proceduralisubstantive dichotomy as “an
attempt to reconcile the necessity for continuous legislative refine-
ment of the criminal adjudication and corrections process with the
constitutional requirement that substantial rights of a criminal de-
fendant remain static from the time of the alleged criminal act.”'
Applying that distinction, the court found procedural a change in the
standards for bail pending appeal.'®® Conversely, a change that elim-
inated the possibility of parole, probation, or suspension of sentence
for a certain category of offenders did not “merely change the sentenc-
ing pr%gdure, but alter[ed] the substantive sentence to be im-
posed. %7

In United States v. Crozier'®® the petitioner challenged the applica-
tion of new forfeiture rules to her. Wolke, who was an indicted co-
conspirator of Crozier but who was not indicted for engaging in a
continuing criminal enterprise with him, was placed under a re-
straining order that prevented her from disposing of her personal
property.t®® Under old forfeiture rules, before obtaining a restraining
order the government had to establish before trial the merits of its un-
derlying case,'®® Under new rules, Wolke as a third party had to wait

1540, at 2453 (quotation omitted:

15974, g 2453-54. The Court determined that the revised sentencing guidelines were
laws for ex post facto purposes. were nat flexible guideposts but significant hurdles for
an accused, and directly and adversely affected sentences

154765 F.2d 849 9th Cir. 1983}

5374, at 850

13674

"*'Thompson v. Blackburn, 776 F.2d 118, 121 (5th Car. 19851

16777 F.2d 1376 (9th Cir. 19851. The court did agree that the forfeiture provisions
violated due process in that she was not granted a timely opportunity to contest her
deprivation of property. That portion of the opinion has subsequently been limited to
its facte. United States v. Draine, 637 F. Supp. 482, 485 (5.1 Ala. 1986:

15%Crgzier, 777 F.2d at 1379, 1362

19974, at 1283
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until after Crozier’s trial was concluded before she could protect her
property interests.'®! The Ninth Circuit determined that the new rules
do not “change the fact of forfeiture as punishment but merely
tablish[] the procedure by which forfeiture will be carried out. Therefore,
Wolkz_ 2will not face any greater punishment as a result of the new
law.”

Thus, where the fact and amount of punishment is already es-
tablished, changes in how the actual punishment is assessed are pro-
cedural. Because the various articles of the UCMJ on the substantive
offenses include delineation of those that carry the maximum sen-
tence of death, R.C.M. 1004 thus would appear to be procedural. The
issue then becomes, as it did when delegation of sentencing power
was under review, whether the unique nature of the death penalty is
such that this conclusion should not be drawn.

D. CAPITAL SENTENCING PROCEDURES

Time and again in its death penalty cages, the Supreme Court has
stressed the need for constitutionally adequate procedures.*®* As the
Court summarized in California v. Ramos.*®* “{i)n ensuring that the
death penalty is not meted out arbitrarily or capriciously, the Court’s
principal concern has been more with the procedure by which the
State imposes the death sentence than with the substantive
factors.”16?

Precisely what is procedural to the Supreme Court in a death
penalty case is an interesting question. In Beck v. Alabama'®® the
Supreme Court reviewed Alabama’s felony murder rule, which pro-
hibited the judge from instructing the jury on lesser included offenses
in a capital case.’®” The jury had two choices only: either acquit the
accused of the capital offense; or convict and impose the death penal-
ty. It was essentially an all-or-nothing judgment, with findings on
lesser included offenses not being an option. The trial judge would
then consider aggravating and mitigating factors and could refuse to
impose the death sentence and instead sentence the defendant to life

vty
[
>'See. ey Zant v. Stephens. 462 U.8. 862, 854 11983 Godfrey v. Georgia. 446 U.S
4”0 427 119807 Lockert, 435 L'.8. at 601. 603: Roberts. 428 U.S. at 584; Proffitt, 428
3. 53: Gregg, 424 U.S, at 188, 195, 196,
63 U.S. 892 1983
™Id. et 999.

W, at 628-28
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imprisonment.'®® The Supreme Court found this system con-
stitutionally inadequate but, interestingly, regarded even a limita-
tion on permissible findings to be procedural:

To insure that the death penalty is indeed imposed on the
basis of “reason rather than emotion,” we have invalidated
procedural rules that tended to diminish the reliability of
the sentencing determination. The same reasoning must ap-
ply to rules that diminish the reliability of the guilt de-
termination.*%®

In Dobbert v. Florida'™ the petitioner mounted an attack on his
sentence to death on the grounds that, among other things, the
changes to the state capital punishment scheme violated the con-
stitutional prohibition against ex post facto laws. Dobbert committed
the first degree murder of his nine-year-old daughter in late 1971 and
the second degree murder of his seven year old son in early 1972.*™
After a sentencing hearing before judge and jury in accordance with
the then-current Florida death penalty statute, the jury weighed
aggravating and mitigating circumstances and the majority recom-
mended life imprisonment.'” The trial judge overruled the jury's rec-
ommendation and ordered the death sentence.’”®

From Dobbert’s point of view, a critical issue was the change in
functions of judge and jury between the time when he committed the
murder and when he was tried. In July 1972 the Florida Supreme
Court found its death penalty statute inconsistent with Furman and,
in late 1972, Florida enacted the new death penalty statute found
constitutional in Proffitt.'™ Under the new death penalty statute in
effect at the time of his trial the jury rendered an advisory verdict
after hearing evidence on aggravating and mitigating circumstances,
with the judge making the final sentencing decision.!” Under the
capital sentencing scheme in effect at the time of the murder, the
death penalty was presumed unless the jury recommended mercy;
however, a jury recommendation of life imprisonment was not subject
to review by the trial judge.}”

16574,
18274, at 838 tquotation omitted) ifootnote omitted).
i ”432 U.8. 282 (19771
7ld. at 284, 288.
"Zld at 287,
e,
41d, at 288.
1714, at 292-95
rery
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Reviewing Dobbert’s assertions. the Supreme Court “concludeld]
that the changes in the law are procedural, and on the whole ame-
liorative, and there is no ex post facto violation.”’"" The prohibition
against ex post facto laws does not apply to procedural changes and,
in Dobbert’s case, “the change in the statute was clearly procedural.
The new statute simply altered the methods employed in determining
whether the death penalty was to be imposed; there was no change in
the quantum of punishment attached to the crime. '™

In applying Dobbert to ex post facto challenges to new sentencing
rules in capital eases, the courts have split. Some find new rules sub-
stantive and prejudicial; others find their sentencing changes to be
procedural. The result in any given case appears to be somewhat arbi-
trary.

An interesting ex post facto case involving a change in aggravating
circumstances is State v. Correll.'™ Correll was involved in multiple
murders, and at his capital sentencing hearing. the prosecution, in
addition to aggravating factors in the statute at the time of his
crimes. used an additional aggravating circumstance that was added
to the statutory scheme after his crimes: that he was convicted of one
or more other homicides in connection with the offense on which he
was being sentenced. The Arizona court concluded, albeit with vir-
tually no discussion, that the new aggravating circumstance was a
substantive rather than procedural change '*

The Louisiana Supreme Court came to a similar conclusion in State
v. Jordan.'®* Jordan was convicted of first degree murder, and the
jury recommended the death sentence when it found as an aggravat-
ing circumstance that he cominitted the murder while engaged in the
perpetration or attempted perpetration of armed robbery or aggra-
vated burglary.'®? On appeal his conviction was affirmed but hls sen-
tence set aside and remanded for a new sentencing hearing.'** At his
new sentencing hearing, Jordan sought by motion in limine to pre-
vent the state from using in sentencing his prior record of criminal
convictions, an aggravating circumstance added by the legislature
after the date of the murder.’® The supreme court determined that

1 av 292 motnﬂle urm Ltd
“Dobbert. 4 at 203-94,
13P2d 72l —\uz 1986\‘en banc:

1=

1440 Bo.2d 716 1La. 1953

" at 717-18
R
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the statutory amendment, which provided the additional aggravating
factor, was “a substantive change in the law” and ruled that “{t]o
apply this enhancing amendment to the aggravating circumstances
to the sentencing procedure of this defendant for this crime is an ex
post facto application of the law."*%

Other courts, however, have made a determination, often based on
Dobbert, that changes in state sentencing provisions do not constitute
ex post facto violations, on the ground that the changes are pro-
cedural and not substantive

A case in point is Jackson v. State,'™® in which the state supreme
court reviewed the Mississippi mandatory death penalty scheme. The
court determined that the legislature had intended to enact a death
penalty statute that would meet constitutional requirements. How-
ever, the decisions in Gregg and other cases subsequent to the leg-
islation’s passage made it clear that the mandatory death penalty
provisions were unconstitutional. Reading the statute’s mandatory
capital punishment language as permissive, the court, “(iln the ex-
ercise of [its] inherent power to prescribe rules of procedure.” es-
tahlished a bifurcated sentencing proceeding and delineated the rules
for admissibility of aggravating and mitigating evidence.'®” Presid-
ing Judge Inzer in dissent agreed that the court had the inherent
power to prescribe rules of procedure but disagreed that the court
could “invade the legislative field and amend a statute under the
guise of construing it, or prescribing Court procedure.”!%%

In Bell v. State’® the accused shot to death a convenience store
manager in May 1976. He was convicted of capital murder in a bifur-
cated trial that followed the sentencing procedures established by
Jackson, and his challenge to the application of Jackson to him was
given short shrift by the Mississippi Supreme Court.!® First, the law
prior to Jackson mandated the death penalty and thus he benefited by
the new rules.’®! “Moreover, the requirements of Jackson affect pro-

1374

#9337 So.2d 1242 (Miss. 1976:

#7Id at 1256. For a court that refused to take the steps followed by the Juckson
court, see People v. Smith, 468 N E,2d 879, 898 (N.Y. 1984, cerr. densed, 469 U S 1227
19851, in which the New York court, after throwing out a mandatory death penalty
scheme, refused the government's invitation to establish other sentencing procedures
The Jackson procedures were subsequently found, however, to fail to sufficiently chan-
‘1‘§1~ the sentencer's discretion. Jordan v. Watkins, 681 F.2d 1067, 1082-83 :5th Cir.

53

Y% Jackson, 337 S0.2d at 1260 iInzer, P.J., dissenting!

152353 S0.2d 1141 {Miss. 19781

19914 at 1142-43,

. at 1143
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cedure and not substance and on the whole are ameliorative. In such
case. the appellant is not subjected to an ex post facto violation.”*%?

The Fifth Circuit in Jordan v, Watkins'®® dealt with a challenge by
an accused sentenced to death under the Jackson procedures. Jordan
argued that the Jackson changes constituted an ex post facto viola-
tion as substantive changes that worked to his detriment. The circuit
court recognized that the Mississippi Supreme Court “exercised its
‘inherent power’ to promulgate rules to prescribe what it considered
to be the necessary procedures and guidelines for imposing the death
sentence."'®* Reasoning that Jordan's ex post facto argument was
“indistinguishable” from the petitioner’s argument in Dobbert, the
circuit court rejected Jordan's challenge and determined that the
Jackson changes were procedural in nature.'®®

Subsequent to Jackson Mississippi enacted a statute that set forth
different procedures as well as aggravating and mitigating circum-
stances. The state supreme court rejected a challenge to those pro-
visions, again noting that the amendments “did not affect the sub-
stance of capital law but merely made changes in the procedures by
which such cases were to be tried.”*%® The court, in rejecting the ex
post facto argument, applied the Dobbert “[flinding that the statutory
changes made between the time of the crime and the time of the trial
were ‘procedural. and on the whole ameliorative.” "%’

The Montana Supreme Court addressed a similar issue in State v
Coleman.'®® Coleman was convicted of deliberate homicide, aggra-
vated kidnapping, and sexual intercourse without consent, and he
was sentenced to death.'®® On appeal, the state supreme court found
the death penalty unconstitutionally imposed because it was pur-
suant to a mandatory capital punishment scheme. Coleman’s sen-
tence was set aside on appeal and his case was remanded for a new
sentencing hearing.?® The trial court applied new sentencing stat-
utes enacted in the interlude between the commission of the capital
offense and the resentencing.**! The new statute provided a scheme

waapy

#3681 F.2d 1067. As noted above. supra note 187, the court did agree that the Jack-
son guidelines failed 1o sufficiently channel the sentencer's discretion
iJordan. 681 F.2d ar 1078
57,
“Irving v. State, 441 80.2d 846, 552 1 Miss. 19831, cert. denied, 470 U S. 1059119851
74, at 852 1quoting Dobbert. 432 U 8. at 292)
199605 P.2d 1000 :Mont. 1979y, cert. denied. 446 .8, 970 119801
19%4. at 1006.
2904, at 1008, 1007
2U0d. at 1007. 1010,
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for imposing the death penalty: separate sentencing hearing, consid-
eration of aggravating and mitigating circumstances, written
findings and conclusions, and expedited review.2°? The court noted
that the crime of aggravated kidnapping had always been punishable
by death or imprisonment and that the new rules “related only to the
procedure the court must follow in imposing the sentence.”?°® Fur-
ther, because the law in effect at the time of the crime mandated
death while the new statute allowed a discretionary sentence, the
new sentencing scheme was less onerous and hence not ex post
facto.2%¢

The changes made by the 1977 enactments affected only the
manner in which the penalty indicated by statute was to be
determined and imposed. They did not deprive Coleman of
any defense previously available nor affect the criminal
quality of the act charged. Nor did they change the legal def-
inition of the offense or the punishment to be meted out.
They did not make an act criminal which was innocent when
done; they did not increase the penalty for the crime. The
quantum and kind of proof required to establish guilt, and
all questions which may be considered by the court and jury
in determining guilt or innocence, remained the same. No
substantial right or immunity possessed by Coleman at the
time of the commission of the offense was taken away by the
1977 enactments.?%

Reconciling the approaches taken by these various courts is dif-
ficult, if not impossible. However, there is one apparent but un-
articulated distinction that applies to most, if not all of the cases.
Where the aggravating circumstances were first established in a cap-
ita] sentencing scheme that had no provision for aggravating factors,
the new sentencing scheme was found procedural. Where, on the oth-
er hand, new aggravating factors were added to an already existing
scheme of aggravating circumstances, they were found to be sub-
stantive. While such a distinction does not make much legal sense (a
procedure should, after all, be a procedure whenever it is es-
tablished), it does answer the instinctive reaction to an ex post facto
challenge to a new aggravating circumstance. If the provisions for
applying the aggravating circumstance did not exist at the time of
the offense and other aggravating circumstances did apply, there is a

*P1d, at 1012.
2sgy
il
#4914, at 1015

173



MILITARY LAW REVIEW [Vol. 125

sense that the accused was not on notice that his offense warranted
the death penalty. In comparison, if the statute at the time of the
offense declared all such offenses capital, without reference to any
aggravating factor, then the accused is on notice that the offense
might warrant the death penalty.

It may be said, generally speaking, that an ex post facto law
iz one which imposes a punishment for an act which was not
punishable at the time it was committed; or an additional
punishment to that then prescribed; or changes the rules of
evidence by which less or different testimony is sufficient to
convict than was then required: or, in short, in relation to
the offence or its consequences, alters the situation of a party
to his disadvantage; but the prescription of different modes
of procedure . . ., leaving untouched all the substantial pro-
tections with which the existing law surrounds the person
accused of crime, |is| not considered within the con-
stitutional limitation **®

The issue then is whether and how this distinction applies to R.C.M.
1004,

E. RULE FOR COURTS-MARTIAL 1004

The challenge to R.C.M. 1004 is directed principally to section (¢,
which delineates the aggravating factors, at least one of which must
be found before death may be adjudged. The argument is most cogent
if viewed in layman’s terms: when Matthews declared the military
sentencing procedures deficient, the court “threw out” the military
death penalty; thus, when the President issued R.C.M. 1004, he “rein-
stated” the death penalty. Under this analysis, it logically flows that
the President had in fact altered the quantum of punishment by au-
thorizing the death penalty where it could not previously be ad-
judged. The President has. in effect., created capital and non-capital
cases, a substantive task he cannot assume,

While this argument has appeal. it is premised on error. The death
penalty was never “thrown out.” The court in Matthews found the
court-martial sentencing procedures to be deficient. Rule for Courts-
Martial 1004 does not change the punishment for the crime; the pun-
ishment is set forth in the Code. What R.C.M. 1004 establishes is the
method which must be followed before court members can sentence
an accused to death, Applying the analysis developed above, because
there were no aggravating factors delineated for capital offenses prior

< “Duncar. v. Missour,. 132 U8, 377, 382 11894,
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to R.C.M. 1004, the Rule is procedural. However, now that R.C.M.
1004 has established aggravating factors, any addition to the list
might, under the Louisiana?®? and Arizona®®® approaches, be sub-
stantive. Until that challenge is mounted, however, there is solid
ground for the position that what has been established in R.C.M.
1004 is purely procedural, a method for determining sentences in cap-
ital cases, and not 2 substantive change to the quantum of punish-
ment.

V. THE PRESIDENT AS COMMANDER IN
CHIEF

A. INTRODUCTION

The final basis asserted for the Presidential promulgation of
R.CM. 1004 is the power he holds under the Constitution as Com-
mander in Chief of the armed forces. The question is, however, just
how far that power extends, particularly in a peacetime environment.
The Constitution provides that Congress has the ultimate authority
to “make Rules for the Government and Regulation of the land and
naval Forces.”2%® Nevertheless, the President as Commander in Chief
also has the power to establish rules and regulations for the armed
forces.2'® With respect to the administration of the nation’s military
forces, his power to establish rules and regulations is “undoubted.”?!*
He has the independent power “to deploy troops and assign duties as
he deems necessary.”?2 He can also control the quality of that force:
the commissioning of officers, for example, “is a matter of discretion
within the provinee of the President as Commander in Chief,”?'? Just
how far his power extends to control the armed forces in order to con-
duet or initiate an undeclared war is an open guestion,?'* but he
clearly has abundant authority to conduct military operations. His
power as Commander in Chief is “vastly greater than that of trcop
commander. He not only has full power to repel and defeat the enemy;

2078 supra note 181 and accompanying text.

2%28ee supra note 179 and accompanying text.

20978, Const. art. 1, ¢ 8,

2108ee Kurtz v. Moffitt, 115 U.8. 487. 503 i 1885!.

21U nited States v. Eliason, 41 U.S. 118 Pet.1 261, 301-02 i1842;

¥2United States v. Ezell, 6 M.J. 307, 317 (C.M.A. 1979)

2190rloff v. Willoughby, 345 U.S. 83. 90 (19531

2i4For example, the Supreme Court refused to consider the President’s authority as
Commander in Chief to conduct the war in Vietnam. See, e.g., DaCosta v, Laird, 405
U.8.97911972); Massachusetts v. Laird, 400 U.S. 886 {11970. See aiso the War Powers
Resolution, 50 U.S.C, $ 1541-1548 (1982,
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he has the power to occupy the conquered territory and to punish
those enemies who violated the law of war."!®

B. HISTORICAL BACKGROUND

Prior to the adoption of the Constitution, Congress exercised all
governmental powers, although General Washington “was vested
with full power and authority to act as he should think fit for the good
and welfare of the services, and enjoined to cause strict discipline and
order to be observed in the army.”'® The Constitution transferred to
the President the executive power as well as the function of Com-
mander in Chief, a function left undefined "

To [the function of commander-in-chief] therefore were prop-
erly to be regarded as attached. (with such modifications as
the new form of the government required,) the powers origi-
nally vested in Congress and delegated by it . .. to the com-
mander-in-chief of its army, and which had been exercised
by the latter up to this period. Among these powers was the
authority. properly incident to chief command, of issuing to
subordinates and the army at large such orders as a due con-
sideration for military discipline might require. and, among
these, orders directing officers to assemble and investigate
cases of misconduct and recommend punishment therefor—
in other words orders constituting courts-martial 2*

In discussing the function of the Commander in Chief, Hamilton
compared it to the role of the British monarch:

The President is to be commander-in-chief of the army and
navy of the United States. In this respeet his authority
would be nominally the same with that of the king of Great
Britain, but in substance much inferior to it. It would
amount to nothing more than the supreme command and di-
rection of the military and naval forces, as first General and
admiral of the Confederacy; while that of the British king
extends to the declaring of war and to the raising and
regulating of fleets and armies,—all which, by the Constitu-
tion under consideration, would appertain to the
legislature 29

““Hirota v. MacArthur. 338 U.8. 197, 208 :1948: :Douglas. J.. concurring! citing
New Orleans v. Steamship Co., 87 U.S. 120 Wall. 367. 394 115741 Ex parte Quirin
317 U.S. 1, 28-28 119421 and [n Re Yamashita. 327 U.S. 1. 10-11 {1846

\' Winthrop, supra note 93. at 59 quotation omittedi.

g emphasts omiteed:

he Federalist No. 68 supra note 30. at 446 ' A. Hamiton:,
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The designation of the President as Commander in Chief was to
assure that “the direction of war” would be conducted “by a single
hand,”#?" Thus, the Founding Fathers did not intend to give the Com-
mander in Chief a blank check. Their intent, consistent with the con-
cept of separation of powers, was to split authority over the armed
forces. The President, as Commander in Chief, was tasked with op-
erational control, while Congress had the broader authority over and
respongibility for the nation's military force.

The extent of the President’s operational control has not gone un-
challenged. Typically cases dealing with the President's powers as
Commander in Chief involve actions taken during hostilities, or, sub-
sequent to hostilities, during occupation of enemy territory.?*! The
outer limits of his authority were arguably tested in Fleming v
Page,??? which turned on his power to extend national boundaries
through conquest. The issue was whether goods shipped from the port
of Tampico, Mexico, which had been taken and held by U.S. forces,
should have duties levied on them as goods shipped from a foreign
port. The Court, in reaching its decision, looked at the impact of the
military operations: the port was in the possession of the United
States and governed by military authorities, acting under the orders
of the President.??® Nevertheless, the extension of U.8. boundaries
could only be accomplished by treaty or by legislation

[It] is not a part of the power conferred upon the President by
the declaration of war. His duty and his power are purely
military. As commander-in-chief, he is authorized to direct
the movements of the naval and military forces placed by
law at his command, and to employ them in the manner he
may deem most effectual to harass and conquer and subdue
the enemy. He may invade the hostile country, and subject it
to the sovereignty and authority of the United States. But
his conquests do not enlarge the boundaries of this Union,
nor extend the operation of our institutions and laws beyond
the limits before assigned to them by the legislative
power, 224

The Commander in Chief is empowered not only to fight foreign wars,
but also to suppress internal insurrection. In the Prize Cases,?** own-

#°The Federal No. T4, supra note 50, at 473 (A. Hamilton

2218¢e, e.5., Dooley v. United States, 182 U.S. 222 11901% DeLima v. Bidwell, 182
US. 1119011

250 U.8. i9 How. 603 118501,

22304, gt 814.

204 gt 615,

223The Brig Amy Warwick; the Schooner Crenshaw: the Barque Hiawatha; the
Schooner Brilliante. 67 U.S. :2 Black: 635 11862
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ers of ships seized as viclators of President Lincoln’s blockade of
southern ports challenged the blockade, which had been ordered prior
to any legislative recognition of a war. The Court rejected the chal-
lenge, noting the President's duty as Commander in Chief:

If a war be made by invasion of a foreign nation, the Presi-
dent is not only authorized but bound to resist force by force.
He does not initiate the war, but is bound to accept the chal-
lenge without waiting for any special legislative authority.
And whether the hostile party be a foreign invader, or States
organized in rebellion, it is not the less a war.

Whether the President in fulfilling his duties, as Com-
mander-in-Chief, in suppressing an insurrection, has met
with such armed hostile resistance, and a civil war of such
alarming proportions as will compel him to accord to them
the character of belligerents, is a question to be decided by
him, and this Court must be governed by the decisions and
acts of the political department of the Government to which
this power was entrusted. He must determine what degree of
force the crisis demands.*

As to occupied territory, he is authorized “to exercise the bel-
ligerent rights of a conqueror, and to form a civil government of the
conquered territory”“* As the Supreme Court noted in Madsen v.
Kinsella,??® as Commander in Chief, the President in time of war may
preseribe the jurisdiction and procedure for military commissions and
like tribunals in occupied territory, a power that sometimes “survives
cessation of hostilities. The President has the urgent and infinite re-
sponaibility not only of combating the enemy but of governing any
territory occupied by the United States by force of arms. "2

Further, with respect to captured territory, even when that ter-
ritory is not “foreign,” the Commander in Chief has the power to es-
tablish provisional courts. Thus, in The Grapeshot,?*® the Supreme
Court found constitutionally proper the establishment of provisional
courts in Louisiana during the Civil War. The duty of the national
government in occupying formerly Confederate territory was to pro-
vide for the remainder of the war for the security of individuals and

74, at 668, 670 remphasis in o 1: iquotation omitted:
“¥1(ross v, Harrison, 57 U.S. ¢ lHov» 1164, 190 11833

#4343 U5, 341 11952

227d. at 348 1footnotes omitted:

2476 U819 Wall.' 129 11869:
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property, and for the administration of justice, a duty typical of one
belligerent occupying the territory of another: “It was a military
duty, to be performed by the President as commander-in-chief, and
intrusted as such with the direction of the military force by which the
occupation was held.”?*! The power to create courts in occupied ter-
ritory includes courts of both civil and criminal jurisdiction ?%2

Once the territory ceases to be hostile foreign territory, however,
the President no longer holds unlimited power as Commander in
Chief. For example, during the war with Spain, he had full authority
over Puerto Rico, until the island was ceded to the United States by
treaty.?*® Once Puerto Rico ceased to be hostile foreign territory,
while the right to administer it continued until congressional action,
that administrative authority was no longer absolute 2

Thus, both as to foreign war and internal insurrection, the Presi-
dent has all those powers consistent with the need of the military
force to assure that territory held by it will be secured. The President
can conduct operations, conquer territory, and administer it until
Congress takes further action. He cannot, however, by conquest ex-
pand the national boundaries. In sum, while the President has ex-
tensive authority in conducting operations while wearing his “mili-
tary hat,” his actions as Commander in Chief may not extend beyond
the military sphere and into the political arena, except as necessary
to maintain the status quo until Congress takes action. So long as his
actions are incident to his function as military leader, a broadly in-
terpreted concept, his actions are proper.

Recently the Supreme Court has indicated another area in which
the President as Commander in Chief has the power to act: the pro-
tection of national security information.

The President, after all, is the “Commander in Chief of the
Army and Navy of the United States.” His authority to clas-
sify and control access to information bearing on national
security and to determine whether an individual is suf-
flelently trustworthy to occupy a position in the Executive
Branch that will give that person access to such information
flows primarily from this constitutional investment of power
in the President and exists quite apart from any explicit con-
gressional grant.?*®

at 132

“See Mechanics’ and Traders’ Bank v. Union Bank, 89 U.S. 122 Wall.1 276 11874:
#4Dgoley v. United States, 182 US. 22211901+ Sec also DeLima v. Bidwel], 182 .8

2

19011,
S4Dooley. 152 U8, at 234-35. See Sanches v, United States, 216 U.8. 167, 17611910
“%Department of Navy v. Egan, 108 5, Ct. 518, 24 119831 Icitations omited:

179



MILITARY LAW REVIEW [Vol. 125

This power, too, is consistent with the notion that the President is
uniquely qualified and responsible for the military’s operational con-
trol. Conceptually, there are significant similarities between assur-
ing that information critical to national security is safeguarded and
assuring that captured territory iz secured: both are essential to effec-
tive military operations.

To summarize, the powers of the Commander in Chief generally
flow, as they logically should, from the role envisioned for him by the
Founding Fathers as “the single hand” tasked with “the direction of
war” in all its various facets.

Even where the need to respond to a military crisis arises, however,
the President’s power as Commander in Chief is not unlimited. Dur-
ing the Korean war, fearing that an imminent nation-wide strike of
steel workers would threaten the national defense, President Truman
ordered the seizure of most of the nation’s steel mills, an act sub-
sequently found to be beyond the President’s constitutional power.2*®
The Supreme Court in Youngstown Sheet and Tube Co. v. Sawyer
summarily rejected the government argument that the President as
Commander in Chief properly exercised his military power in seizing
the mills in light of the “broad powers in military commanders en-
gaged in day-to-day fighting in a theater of war.”?*" “Even though
‘theater of war' be an expanding concept, we cannot with faithfulness
to our constitutional system hold that the Commander-in-Chief of the
Armed Forces has the ultimate power as such to take possession of
private property in order to keep labor disputes from stopping pro-
duction,”#%®

Justice Jackson, in his concurring opinion, expounded on the pow-
ers of the President as "Commander in Chief of the Army and Navy of
the United States:”

These cryptic words have given rise to some of the most
persistent controversies in our constitutional history. Of
course, they imply something more than an empty title. But
just what authority goes with the name has plagued presi-
dential advisers who would not waive or narrow it by
nonassertion yet cannot say where it begins or ends. It un-
doubtedly puts the Nation’s armed forces under presidential
command.

wn Sheet and Tube Co. v. Sawyer. 343 U8, 579 119521
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He has no monopoly of “war powers,” whatever they are,
While Congress cannot deprive the President of the com-
mand of the army and navy, only Congress can provide him
an army or navy to command. It is also empowered to make
rules for the “government and Regulation of land and naval
Forces,” by which it may to some unknown extent impinge
upon even command functions.

While broad claims under this rubric often have been
made, advice to the President in specific matters usually has
carried overtones that powers, even under this head, are
measured by the command functions usual to the topmost
officer of the army and navy. Even then, heed has been taken
of any effort of Congress to negative his authority. ...

His command power is not such an absolute as might be
implied from that office in a militaristic system but is subject
to limitations consistent with a constitutional Republic
whose law and policy-making branch is a representative
Congress,?®

In sum, the function of Commander in Chief is precisely that which
the title indicates: he is the “first General” of the nation’s military
forces, tasked with its operational control, That function grants
much, although not undisputed or undivided, control over the armed
forces, with the thrust of precedent indicating that its broadest reach
is in the conduct of operations during time of war and in the control of
conquered territory. The question now is how far that operational
control extends over courts-martial.

C. APPLICATION TO COURTS-MARTIAL

The difficulty in determining the scope of the Commander in
Chief’s powers, particularly with respect to courts-martial, lies in
applying different and potentially inconsistent parts of the Constitu-
tion. As has been seen, the President is empowered to act as Com-
mander in Chief of the nation’s military forces. Yet, Congress has
been granted the power to make rules and regulations for the armed
forces. The question is where to draw the line between those two
grants of authority.

In United States v. Smith?* the Court of Military Appeals analyzed
the distinction between the powers over the armed forces belonging to

2914 at 641-46 (Jackson, J., concurring!.
24132 CM.R. 105 (C.M.A. 1962)
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Congress and those belonging to the President as Commander in
Chief. The court reviewed the history of the Constitution and con-
cluded that the Founding Fathers were convinced that the Executive,
unlike the British monarch, should not have the sole power of raising
and regulating the nation's armed forces:

[Tn the military field, the powers attributed to the King by
Blackstone were distributed to the President and to the Con-
gress. The President succeeded the King, who commanded
fleets and armies, and was made Commander-in-Chief of the
Army and Navy of the United States, and of the militia of
the several States, when called into the actual service of the
United States. But the King's power to raise armies, provide
anavy and to make rules for the government and regulation
of the land and naval forces, was transferred from the Execu-
tive to the Legislative branch of government.

The language of the Constitution makes the President
Commander-in-Chief of the Armed Forces and puts no limi-
tation on his power in this capacity. Indeed, the paucity of
the words exemplifies the totality of his authority in that
respect. The identical situation exists in the provision grant-
ing the power to Congress “To make Rules for the Govern-
ment and Regulation of the land and naval Forces.” There is
o limitation in the constitutional language giving this pow-
er to Congress.®*!

In Reid v. Covert**? the Supreme Court noted that the power of the
Commander in Chief over courts-martial was by no means a clozed
question: “it has not yet been definitely established to what extent
the President, as commander-in-chief of the armed forces, or his del-
egates, can promulgate, supplement or change substantive military
law ag well as the procedures of military courts in time of peace, or in
time of war.”?*® Military courts have taken the position that, in gen-
eral, the President cannot promulgate or change substantive military
law: “[t}he President’s power as Commander-in-Chief does not em-
body legislative authority to provide crimes and offenses.”?** He may
only prescribe rules of evidence and procedure and establish maxi-
mum punishments?*> That he can prescribe substantive rules in
light of the constitutional iteration that Congress has the authority
to make the rules for the government and regulation of the armed

“1d ar 117

#1354 U8 1119571

“*47d at 38 :footnote omitted!

' United States v, McCormick. 30 C.MR. 26. 26 :C.M.A. 1960-
g,
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forces is “questionable.”?*¢ The designation as Commander in Chief is
“consistent with his role as the chief executive officer of the Govern-
ment, rather than an attempt to confer legislative authority on
him.”?*" Thus, for example, he cannot provide the standard for men-
tal responsibility, which is a matter of “substantive law.”?** Where,
however, Congress has defined offenses and provided for prosecution
by courts-martial but has failed to specify all the necessary pro-
cedures, the President must formulate those procedural rules,?*

While the President carries much power as Commander in Chief
over the forces under his command, the military justice system is not
a creature of his making:

The discipline necessary to the efficiency of the army and
navy, required other and swifter modes of trial than are fur-
nished by the common law courts; and, in pursuance of the
power conferred by the Constitution, Congress has declared
the kinds of trial, and the manner in which they shall be
conducted, for offences committed while the party is in the
military or navy service**®

That the court-martial system falls within the congressional realm of
authority is confirmed by the fact that the President establishes
court-martial procedures pursuant to authority that Congress
delegated to him in Article 36, TCMJ.

Are the two lines of authority consistent: the one line based on Con-
gress's power to make rules and regulations for the armed forces, the
other line based on the Commander in Chief’s “undoubted” power to
establish rules and regulations for the administration of the nation’s
military? Analytically, it appears that the two can be reconciled, per-
haps more on common sense grounds than on any pure legal theory.

The President has supreme command over the forces and can es-
tablish necessary rules and regulations of an administrative nature
to protect his command. Congress, on the other hand, has broad pow-
er over the military forces, which includes of course its legislative
functions. The delineation of substantive criminal offenses is within
the ambit of Congress. Between the two distinct areas—

45U nited States v. Jones, 19 M.J. 961, 968 n.12 1A.C.MR. 1985}, off'd, 26 M.J. 353
(C.M.A. 1988). Buz see United States v. Lowery, 21 M.J. 998, 1000 (A.C.MR. 1986)
(President as Commander in Chief can establish armed forces custom’, aff'd, 24 M.J
347 (CM.A. 1987) isummary disposition)

7United States v. Perry, 22 M.J. 669, 670 n.2 (A.C.M. R. 1956;

#United States v. Frederick, 3 M.J. 230 « 1977

U niced States v, Neweomb. 5 M1, 4. 7 :CMA, 18781 (Cook, .. concurring)
B0y parte Milligan, 71 US. (4 Wall) 2, 123 (15561
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administrative measures incident to supreme command, and sub-
stantive law—lies the disputed territory of criminal law rulemaking.
Although there is support for independent Presidential authority in
this area,?®! it appears to be more of a legislative function. While
Congress has chosen to delegate some of its rulemaking authority in
the criminal area to the President, it has retained its substantive
authority over the nation’s military forces. Certainly some of the
rules established pursuant to this delegation may impact in a sub-
stantial way on the military justice system, such as rules relating to
admissibility of evidence. Nonetheless, they are procedural and not
substantive.

D. CONCLUSION

Interestingly, the Court of Military Appeals in Matthews applied
civilian precedent to the military’s death penalty scheme because
there was no “military necessity” for distinguishing court-martial
capital sentencing procedures from their civilian counterparts 2*? It
would be ironic to see a constitutionally mandated civilian sentenc-
ing scheme engrafted on the military justice system through the oper-
ation of the President’s military powers. Logic and precedent dictate
that this should not be the result: should R.C.M. 1004 fail under the
President’s powers under Article 36 or Article 56, it should not be
rescued by his powers as Commander in Chief. As Commander in
Chief of the nation’s military forces, he is empowered by the Constitu-
tion to conduct military operations and organize and direet the force
as he deems militarily necessary. To adopt Justice Jackson’s analysis
in Youngstown, he has the power incident to command. He does not
have the power to establish substantive law for the military justice
syatem or to provide for capital punishment where the legislature has
chosen not to do so.

V1. SUMMARY

The President has the power under Articles 36 and 56 of the UCMJ
to promulgate R.C.M. 1004. He has been properly delegated abun-
dant authority to act in the areas of maximum punishments and
court-martial procedures, particularly in view of the extensive his-

+7:See Swaim v United States. 165 U.S. 553, 565 :18971, Other cases cited for in-
dependent presidential rulemaking power are Ex parte Reed, 100 U.S. 13 11879" and
Smith v. Whitney, 116 U.S. 167 11886, although. in fact, the authority exercised in
those cases was based on statute

2 atthews. 16 M.J. at 369.
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tory of Presidential action in these areas. In Youngstown Justice
Jackson articulated three groupings of situations in which a Presi-
dent may attempt to exercise power. “1. When the President acts pur-
suant to an express or implied authorization of Congress, his author-
ity is at its maximum, for it includes all that he possesses in his own
right plus all that Congress can delegate.”?>® In promulgating R.C.M.
1004 based on Articles 36 and 56, the President has just such bread
authority. However, promulgation grounded in his role as Com-
mander in Chief would not rest on such extensive authority.

Justice Jackson continued, explaining the two other types of situa-
tions:

2. When the President acts in absence of either a con-
gressional grant or denial of authority, he can only rely upon
his own independent powers, but there is a zone of twilight
in which he and Congress may have concurrent authority, or
in which its distribution is uncertain. Therefore, con-
gressional inertia, indifference or quiescence may some-
times, at least as a practical matter, enable, if not invite,
measures of independent presidential responsibility. In this
area, any actual test of power is likely to depend on the im-
peratives of events and contemporary imponderables rather
than on abstract theories of law.

3. When the President takes measures incompatible with
the expressed or implied will of Congress, his power is at its
lowest ebb, for then he can rely only upon his own con-
stitutional powers mmus any constitutional powers of Con-
gress over the matter.”

Because Congress has not displayed “inertia, indifference or quies-
cence” in establishing substantive law and capital offenses for the
military, it seems clear that, absent the delegations of Articles 36 and
56, the President’s power to act independently in these areas would
be “at its lowest ebb.” Yet his authority as Commander in Chief is
essentially a function of command; it does not empower him to sit as
some sort of super-legislature for the military. Only Congress is con-
stitutionally authorized to act to provide substantive law for the na-
tlon’s armed forces. Hence, were it not for Articles 36 and 56, the
President could not properly promulgate R.C. M. 1004 based solely on
his power as Commander in Chief.

%Y oungstown Sheet and Tube Co, v, Sawyer, 343 U.S. at 635 Jackson, J., concur-
ring ifootnote omitted),
5414, at 637 (Jackson, J., concurring! ifootnotes omitted:
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A COMPREHENSIVE LOOK AT THE NORTH
ATLANTIC TREATY ORGANIZATION
MUTUAL SUPPORT ACT OF 1979

by Captain Fred T. Pribble*

I. INTRODUCTION

Beginning in the 1970’s, Congress pressed the Department of De-
fense (DOD) to reduce the number of United States forces deployed in
the European theater. DOD efforts to improve the logistics “tooth-to-
tail” ratio resulted in significant reductions in the number of combat
service support troops stationed in North Atlantic Treaty Organiza-
tion (NATO) countries. This decrease in U.S. support capability re-
sulted in a corresponding increase in reliance by U.S. forces on our
NATO allies for logistic support.

During this same time frame, U.S. forces acquired and transferred
support through the use of highly formalized procedures. Logistic
support, supplies, and services were acquired, both from foreign gov-
ernment and commercial sources alike, by resort to commercial con-
tracting methods and the application of U.S. domestic procurement
laws and regulations. On the transfer side, provision of support by
U.S. forces in response to allied requests required processing a formal
Foreign Military Sales case under the Arms Export Control Act.

In practice, use of these formalized procedures resulted in some un-
tenable situations for U.S. forces in training and on exercises with
their NATO counterparts. For example, if an American unit on ma-
neuvers needed a tank of gasoline from a Dutch unit, a formal contract
was required. Conversely, if a Dutch unit was attached to an Amer-
ican battalion for a couple days training, a formal Foreign Military
Sales case had to be processed to provide food and billeting to the
Dutch.

As the frequency of U.S. requests grew, NATO countries began to
object to the contracting format used by U.S. forces to acquire sup-
port. Their objections were based upon the inclusion of several “offen-

~Judge Advocate General's Corps. Currently assigned to Office of the Judge Advo-
cate, U8, Army Europe. Previously assigned to Procurement Fraud Division, 1985-85;
U.8 Army Contracting Agency, Eurape, 1983-85; Trial Defense Service, Bremerhaven.
Germany, 1982-83. B.A., 1975 J.D., 1978, Creighton University; LL.M., 1982, Uni-
versity of Stockholm: LL.M.. 1989, The Judge Advocate General's School. Member of
the Nebraska bar
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sive” clauses in the contract documents and the U.8.’s rather dogmat-
ic insistence on applving domestic procurement laws and regulations
to transactions conducted in the European theater, As support was
requested at the government-to-government level, the allies felt that
agreements, not contracts, were the proper document format. Fur-
ther, sovereignty considerations dictated that international agree-
ments, not U.S. domestic law, should govern these transactions.
Application of formal U.S. Foreign Military Sales procedures to
Alliance requests for routine logistics support caused further friction,
The situation detericrated to the point that, in the months just prior
to Return of Forces to Germany (REFORGER) 1980, the Netherlands,
the Federal Republic of Germany, Belgium, Italy, and Norway indi-
cated a refuzal to provide support to U.S. forces if commercial con-
tracting methods were to be used.

Faced with such widespread rejection to these traditional methods
of acquiring and transferring support from our allies, DOD made
several requests to Congress for legislative relief. Congress re-
sponded, and on August 4, 1980, President Carter signed into law The
NATO Mutual Support Act of 1979 (hereinafter “NMSA” or “the
Act™

The NMSA, as originally enacted, represented a specific grant of
authority to DOD to acquire and transfer logistic support, supplies,
and services for the benefit of U.8. forces in the European theater. In
particular, Congress granted DOD special authority to acquire
NATO host nation support without the need to resort to complex con-
tracting procedures. In addition, it authorized DOD, after consulta-
tion with the Department of State, to enter into cross-servicing agree-
ments with our allies for the reciprocal provision of support. This en-
abled U.S. forces to transfer routine logistic support outside Foreign
Military Sales channels and, again, to acquire support without the
need to resort to formal contracting procedures.

In passing the NMS8A, Congress clearly authorized DOD to create a
separate, two-tracked system for acquiring and transferring routine
logistic support for European based forces. Congress envisioned that
this would be a system parallel to, yet working in tandem with. exist-
ing formalized pracurement and transfer procedures.

For reasons largely unknown, DOD failed to fully seize upon the
initiatives provided by Congress through passage of the NMSA. In-
stead, DOD implementing regulations proved confusing and overly
restrictive, Tragically, the NMSA authority was “wed” to existing
acquisition and logistics principles and procedures. Service usage of
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the NMB8A, as a result, suffered greatly from this confusion and these
unnecessary restrictions.

This article presents a three-part, in-depth examination of this
most important piece of legislation. Starting with post-World War II
Europe, the first section of the article concentrates on the changing
relationship between the U.S. and its European allies and traces the
events leading up to passage of the Act. The second part of the article
focuses on the Act itself. All applicable DOD and Department of the
Army (DA} implementing guidance is incorporated in an attempt to
present a comprehensive yet workable picture of the Act for the field
practitioner. The final section of the article is devoted to a critical
analysis of the Act. This section focuses on the major problems cre-
ated by the DOD implementing guidance and addresses some of the
current problems encountered in service usage of the NMSA. Empha-
sis is on the problems and experiences of the U.S. Army Europe and
Seventh Army {USAREUR), the primary service user of NMSA au-
thority. Included, wherever appropriate, are suggestions for legisla-
tive, regulatory, or policy changes,

II. HISTORICAL BACKGROUND
A. POST-WORLD WAR II EUROPE

1. Offshore Procurement Agreements

Between 1952 and 1955 the U.S. concluded a series of formal agree-
ments with thirteen European countries (memo countriesi govern-
ing U.S. procurement of services, supplies, and construction within

“See United States European Command Defense Acquisition Reg, Supp, 6-902,1ib1
(Apr. 1965) [hereinafter EUDARS]. The countries involved and the dates of those
agreements are as follows:

1) The Kingdom of Belgium, 3 September 1953;
2) The Government of Denmark, 8 June 1954;
31 The Republic of France, 12 June 1953;
4. The Federal Republic of Germany, 7 February 1957,
5) The Kingdom of Greece, 24 December 1952;
8) The Republic of Italy, 31 March 1954;
71 The Grand Duchy of Luxembourg, 17 April 1954
81 The Kingdom of the Netherlands, 7 May 1954
9) The Kingdom of Norway, 10 March 1854;
10) The Government of Spain, 30 July 1954;
11) The Republic of Turkey, 29 June 1955;
12) Her Majesty's Government in the United Kingdom of Great Britain and North-
ern Ireland, 30 Octaber 1852; and
131 The Federal People’s Republic of Yugoslavia, 18 October 1954

The full texts of these agreements are reprinted at EUDARS TABS 1-13
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their respective countries.” These agreements were executed with
countries participating in the Military Assistance Program® and were
part of the U.S. Offshore Acquisition Program.* They were designed
to further foreign assistance and to provide direct support to U.S.
forces either deployed or conducting exercises in these countries.”

These agreements are generally referred to as Offshore Procure-
ment Agreemnents,® and were designed to “spell out the parameters of
the host nations’ consent under public international law to allow the
United States to exercise its sovereignty, i.e., authority to contract,
within the host nation's territorial jurisdiction.”” Subject to any
country-specific limitations, Offshore Procurement Agreements au-
thorized the U 8. to acquire goods and services within those countries
through reliance on U.S. domestic laws, regulations, and procedures.®

In addition to providing the legal authority to contract, these
agreements were also an attempt by the U.S. to assist rebuilding na-
tions after the Second World War.® In the early 1950's the European
economies were in complete disarray. These countries were, for the
most part, “actively seeking United States military procurement due
to the poor economic situation existing in their own countries and
desire for hard currency and aid under the Marshall Plan"*¢

Offshore Procurement Agreements differed in form and content
from country to country.’' Typically, however, they defined the ex-
tent to which the U.S. could exercise its power to contract.? The
agreements covered areas such as applicable contracting law, stan-
dard contract terms and clauses, contract placement. parties. assis-
tance and enforcement, customs and duties, and taxes.'® Offshore
Procurement Agreements typically provided two methods by which
the U.S. could acquire goods, services, and construction: direct and
indirect procurement. Direct procurement authorized the U.S. to con-
tract directly with a host nation commercial firm or individual for the

“See EUDARS 6-902.1:ai.

*See EUDARS 6-902.1:b1

“Id

“d

£See Thrasher, Offshore Procurement: Contracting Outside the Continental United
States, 29 A F.L. Rev. 255, 256 11988

1d

SRoberts, Private and Publtc International Law Aspects of Government Contracts, 36
Mil L. Rev. 1, 12 {19671
“See 3. Rep. No. 842, 96th Cang.. 2d Sess. 12, reprinted in 1980 U.S. Code Cong. &
Admin. News 2420, 2441 [heremafter Senate Report;
“'Roberts, supra note 5, at 12
Thrasher, supra note 6, at 256

PEUDARS 6-902 1ic:
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support required.’* Indirect procurement procedures required the
T.S. to make a request for support with a host nation government.
The host nation would then either provide the goods or services from its
own inventories or resources or subcontract with a commercial firm on
behalf of the U.S. Under the latter method, privity of contract general-
1y remained with the host nation and the commercial contractor.'®

In the case of indirect procurements, the Offshore Procurement
Agreements, while providing the underlying legal authority for the
U.S. to contract, did not operate as contractual instruments. Instead,
the U.S. and the host nation country negotiated standardized con-
tract documents known as “model contracts.”*® These documents con-
tained contract provisions required by U.S. statutes and regulations
and were used to contract with the memo countries for all indirect
acquisitions.'”

2. Foreign Military Sales Procedures

During this same period all transfers or sales of logistic support,
supplies, and services by U.S. forces to NATO forces required full
compliance with the formalized procedures for executing Foreign Mil-
itary Sales contained in the Arms Export Control Act.’® Under the
Arms Export Control Act, military sales are construed to be an in-
strument of U.S. foreign policy.!® For a country to be eligible for For-
eign Military Sales, the following four conditions must be met: 1) the
sale in question would strengthen U.S. security interests and pro-
mote world peace; 2) the President consents to the transfer; 3; the
country receiving the item must agree to maintain the security of the
item (so-called third party transfer concerns); and 4) the receiving
country is otherwise eligible for transfer of the item.?°

Procedurally, Foreign Military Sales occur through the negotiation
and execution of formal government-to-government agreements that
are quasi-contractual in nature. These agreements, embodied within
the DD Form 1513, Letter of Offer and Acceptance, identify the items
or services involved, the general and specific terms and conditions
governing the sale, and the estimated price.?’ Of particular note is

“*Roberts, supra note 8. at 22

See id. at 13

"5ce id, at 23

"H.R. Rep. No. 612, Part 1, 96th Cong., Lst Sess. 5 :1979: [hereinafter House Re-

port].

1922 US.C. & 2751-2796(c; (1982).

198¢e 22 U.S.C. § 2751 {19821

““See 22 U S.C. § 2753 (1982}

#'Dep't of Defense Form 1513, United States Department of Defense Offer and Ac-
ceptance (Mar. 1979) [hereinafter DD Form 1513]
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the pricing requirement., A key element of DOD Foreign Military
Sales policy is the requirement that the price represent the full cost to
the U.8, Government of the sale ?? Full cost within the meaning used
here includes the actual cost of the military item and all defense ser-
vices, to include all administrative costs as well as a proportionate
sharezaof nonrecurring research and development and production
costs.

The general conditions ior “boilerplate”) set out in the DD Form
1513 contain several provisions required by U.S. law that reserve cer-
tain rights to the U.S. Taken in the aggregate, these reservations
necessitate characterizing the relationship created as quasi-
contractual > For example, on its part, the U.S. only agrees to exert
its “best efforts” to comply with the terms of the agreement regarding
costs, payment schedules, and delivery dates.?® In addition, the U.S,
reserves the right to unilaterally terminate the sale in the event of
unusual or compelling circumstances.?® Finally, the prices listed in
the agreement are only estimates. The receiving country, on the oth-
er hand, agrees to open-ended liability, that is, to compensate the
U.S. for all costs associated with processing of its Foreign Military
Sales case.?

The Arms Export Control Act required the U.S. to open a Foreign
Military Sales case in each instance supplies or services from U.S.
forces was requested. Of particular concern to both U.S. and allied
forces was the requirement for full compliance with Foreign Military
Sales procedures during the conduct of NATO training exercises.?
For example, the provision of routine support requirements, such as
food. billeting, or medical care, to German or Dutch troops during a
combined field training exercise required full compliance with For-
eign Military Sales procedures outlined above.

B. THE PERIOD 1970 TO 1980
1. A Shift in Emphasis from “Tail-to-Teeth”

Prior to the 1970’s U.S. forces stationed in Europe had little need
for host nation support.%® The logistic “tail” of the U.8. force structure

““See DD Form 1513, General Conditions A.5. B1
*d,

2*See DD Form 1513. General Conditions.

#DD Form 1513. General Condition A.3b

DD Form 1513. General Condition 4.6

DD Form 1513, General Conditions A.5. B.1

“See House Report. supra note 17. at 5

“See NATO Mutual Support Act of 1979: Hearings on H.R. 4623 and H.R. 5380
Before the Special Subcomm. on NATO Standardization., Interoperability and Read:-
ness of the House Comm. on Armed Services. 96th Cong.. Lst Sess. 25 11979 [hereinaf-
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provided the bulk of supplies and services. This situation changed
dramatically in the 1970’s as congressional pressure to improve the
“tooth-to-tail” ratio in the European theater resulted.in serious re-
ductions in the numbers of U.S. support troops committed to NATO.3°
As aresult, U.S. reliance on host nation support increased as its own
support capacity diminished.”* In addition to reductions in deployed
forces, the 1970’s saw an increased emphasis on the need for greater
allied cooperation within the Alliance and a corresponding h

on the development of more efficient ways for NATO forces to achieve
interoperability.’?

The increase in U.S. support requirements resulted in greater use
and reliance on the Offshore Procurement Agreemerits and the model
contract formats.>® Problems began to surface involving use of these
documents, “which could seriously impact U.S. force readiness.”®
NATO countries voiced strong objections to U.S. use of commercial
contracting methods for the acquisition of supplies and services and
to U.S. insistence on formal Foreign Military Sales procedures under
the Arms Export Control Act for sales or transfers of like items.* The
TU.S. scon learned that, to satisfy the increased support requirements,
it could not expand the use of nor otherwise continue to rely on
Offshore Procurement Agreements and the model contract formats
established in the 1950's.%

2. NATO Country Objections

As post-World War II Europe was rebuilt, the European NATO
member nations recovered both economically and politically. These
recoveries were characterized by intense feelings of nationalism %"

NATO country objections and their combined resistance to the use
of Offshore Procurement Agreement contracting methods grew dur-
ing this time of increased U.S. need for host nation support.*® Objec-
tions were voiced for a variety of reasons. As a central point, there

ter Hearings] (statement of Gen. James R. Allen, Deputy Commander in Chief, U.S,
Army European Command)
315ee House Report, supra note 17, at 5.
d.

sigy
=g,
sg]
e Hearings, supra note 29, at 51 (statement of Gen. James R Allen, Deputy
Commander in Chief, U.S. Army European Command).
1d,

57 See generally Thrasher, supra note 6, at 256; see also Hearings, supra note 29, at 66

{statement of Benjamin Forman, Office of the General Counsel, Dep't of Defense).
3%5ee 125 Cong. Rec, 34,365 (1979) [hereinafter Record] (statement of Rep. Daniel).
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was a universally held belief by the NATO nations involved that po-
litical, economic, and military conditions that obtained in the 1950's
were no longer valid.*® The Alliance countries viewed the Offshore
Procurement Agreements as holdovers from the post World War II
recovery era, a time when their economies were in too poor a condi-
tion to object to the methods that the U.S. used to acquire support,
supplies, and services,*®

At the heart of these objections were, of course, dramatically im-
proved economies and restored feelings of natienalistic pride, country
independence, and sovereignty.! NATO countries asserted that mod-
el contract types were intended for use in strictly commercial rela-
tionships. As between sovereigns, they were viewed as objectionable
per se.*? The general feeling was that sovereigns should sign agree-
ments, not contracts.*® Moreover, it was particularly offensive for a
sovereign nation to be made subject to U.S. domestic procurement
law, which dictated terms and conditions to the host nation.*? It was
also widely felt among our allies that incorporation of domestic statu-
tory and regulatory pronswns included in the model contract format
unilaterally favored the U 8. Of particular interest, both the Feder-
al Republic of Germany and the Kingdom of the Netherlands went so
far as to refuse to accept even the terms “contract” and “contracting
officer” because of their increased feelings of nationalism and their
objections to the concept of contracting between sovereign nations.*®

Some discussion of the nature and content of the contract provi-
sions found so objectionable by our NATO allies is appropriate. The
clauses contained in these mode] contracts were drafted for use with
American commercial firms in the highly competitive U.S.
markets.” Out of necessity, these clauses were drafted with the in-
tention of protecting U.S. Government interests and, to a large de-
gree, insulated the government from the rigors of those same mar-
kets. The legislative history of the NMSA correctly characterized
U.8. adherence to commercial contracting methods as “arrogant.

JESr.’e NATO Suppor! Agreements: Hearing on H.R. 5580 Before the Subcomm. on
olicy a of the Senate Comm. on Armed Services, 96th

Cong 2d Sess. 12 (IQEO) [haremaﬂ.er Senate Hearing]

95e¢ Senate Report, supr note 9, at 12

“!8ee generaily Thrasher, supra note 6, at 256; see also Hearings, supra nate 29. at 60
(statement of Thomas 8. Hahn, Special Subcomm. Counsel!

42See Record, supra note 38, at 34,366 (statement of Rep. Dickinson

*‘See Senate Hearing, supra note 39, at 13

“4S¢e id. at 34,365

“See generally id.

42See Hearings, supra note 29, at 46 Istatement of Brig. Gen. Wayne Alley. Judge
Advocate, U.8. Army. Europe

“7See Senate Report, supra note 9. a

“*Record, supra note 38, at 34,366- 6" ‘statemem of Rep. Dickinson
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Of those clauses required by U.S. procurement law to be included in
the model contract format, three proved to be the most troublesome:
United States Officials Not to Benefit; Covenant Against Contingent
Fees; and Gratuities.*®

Title 41, United States Code, section 22, requires the inclusion in
every government contract of a clause stating that no member of the
U.S. Congress shall benefit from the contract.”® In addition to the
obvious negative reflection on the integrity of the host nation officials
involved, European countries simply failed to see the relevance of
this provision.>* From their perspective, members of the U.S. Con-
gress simply did “not have the leverage to influence European nation-
al procurements.””?

Title 10, United States Code, section 2306(b), requires that all gov-
ernment contracts include a clause in which the contractor warrants
that a commission has not been paid to an agent hired for the specific
purpose of securing the contract award.>* NATO host nations ob-
jected to making these warranties on the grounds that “in dealings
between nations such warranties imply that the nation making the
warranty is inferior to the other and that dealings between them are
not based on a concept of equality.”®*

Title 10, United States Code, section 2207, directs that DOD put in
all contracts, except those contracts for personal services, a clause
permitting the U.S. Government to terminate the contract if it is
found that gratuities were offered to U.S. employees involved in the
contracting process.’® Again, the Alliance countries generally felt the
clause impugned their integrity and that it was designed for com-
mercial contracts, not for support agreements at the government-to-
government level ¢

“Senate Hearing, supra note 39, at 11 (statement of Lt. Gen. Richard H. Groves,
C. S Army, Office of the Secretary of Defense, Deputy Advisor on NATO Affairs).
%See generally, Fed. Acquisition Reg. 3.102 (1 Apr. 1984) (hereinafter FAR],
51See NATO Mutual Support Act of 1979 Hearings and Markup on H_R. 5580 Before
the Subcomm. on International Security and Scientific Affairs, the Subcomm. on Europe
and the Middle East, and the House Comm. on Foreign Affairs, %th Cong., 15t Sess. 8
(1979) [hereinafter Hearing) 4stav.emem of Lt. Gen. Arthur J. Gregg, Deputy Chief of
Staff for Logiaties, U.S. Arm:
°*Record, supre note 38, at 34 365 (statement of Rep. Daniel).
3See generally FAR 3.4
>‘Record, supra note 38, at 34,385 (statement of Rep. Daniel).
55See generally FAR 3.2.
%See Hearing, supra note 51, at 8 (statement of Lt. Gen. Arthur J. Gregg, Deputy
Chief of Staff for Logistics, U.S. Army).
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Some of these restrictive clauses had been subject to waiver, but
only on a case-by-case basis. Each request for waiver and supporting
documentation had to be forwarded through channels from Europe to
Washington for approval > In light of the ever increasing reliance on
host nation support, this process was generally considered im-
practical, time consuming, cumbersome, and nonresponsive to field
commanders’ needs.*®

Particularly vexing to our NATO allies was the fact that NATO
had developed and implemented its own system for the acquisition
and transfer of logistic support, supplies, and services,>® NATO Stan-
dardized Agreements (STANAG’s) permitted member forces to
provide and to acquire logistic support through use of a simplified
requisition/voucher system.®® At this time, the U.S., a principal mem-
ber of NATO, rather incongruously continued to use commercial con-
tracting methods and formal Foreign Military Sales procedures, while
espousing the increased need for greater cooperation and in-
teroperability between Alliance forces.®!

As a final note, the provision of logistic support, supplies. or ser-
vices to U.S. forces is a discretionary act on the part of the host nation
involved. It was and remains today unrealistic to require each NATO
country to become familiar with and be able to employ different pro-
cedures for each sending state.5? An all-too-common complaint from
host nation officials was their inability to efficiently satisfy these re-
quirements, largely because of unfamiliarity with unique U.8. pro-
cedures.® Unfamiliarity with U.S. procedures also resulted in higher
administrative costs to the U.S.%

3. Congressional Response to European Forces Concerns

Return of Forces to Germany (REFORGER) 1976 provided the first
real incident where allies objected to offshore procurement contract-

5THearings, supra note 29, at 34-35 (statement of Brig. Gen. Wayne Alley. Judge
Advocate. U.S. Army, Europe)

S6Senate Report, supra note 9, at 1213

9See Hearing, supra note 51, at 5 (statement of Hon. Robert W. Komer, Under Sec-
retary of Defense for Policy, Dep't of Defense)

%See Senate Report, supra note 9, at 12; see generally U.S. Army Europe Reg. 12-16
Mutual Logistic Support Between the United States Army and Other North Atlantic
Treaty Organization Forces, app. H (31 July 1985} [hereinafter USAREUR Reg. 12-

6]

18¢e Senate Report, supra note 9, at 12-13.

©28¢¢ Heerings. supra note 29, at 38 istatement of Gen. James R. Allen. Depucy
Commander in Chief, U.S. Army European Command'.

Id.

#‘House Report, supra note 17. at 5.
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ing methods.®> The problems arose when the U.S. attempted to ex-
ercise its BENELUX®® Line of Communication agreements®’
“NATO Allies balked at accepting required U.S. clauses and
threatened future refusal unless the United States ceased its insis-
tence on using specific objectionable clauses.”®®

Subsequent annual REFORGER exercises presented similar prob-
lems.® The situation degenerated to the point that, for REFORGER
1980, the governments of the Netherlands, the Federal Republic of
Germany, Belgium, Italy, and Norway indicated that, unless formal
contract requirements were waived, no logistic support would be
forthcoming.™

In August 1980 Congress responded to repeated requests for legis-
lative relief by U.S. forces in Europe by passing The North Atlantic
Treaty Organization Mutual Suppert Act of 1979.”! The Act re-
sponded to the concerns of NATO countries and European-based U.S.
forces by authorizing the acquisition of NATO host nation logistic
support, supplies, and services without the need to resort to complex
contracting procedures,”? The NMSA also allows our allies to acquire
similar support without having to apply for Foreign Military Sales
and without having to comply with those formalized procedures,’

Through passage of the NMSA, Congress intended to provide DOD
with sufficient authority to facilitate the exchange of logistics support
between U.S. and allied military forces in training and exercises,
thereby fostering NATO readiness.” In addition, the authority pro-
vided in the NMSA was drafted in such a manner as to promote more
and better use of host nation resources in support of U.S. forces sta-
tioned in the European theater.”

**Hearing, supra note 51, at 8 (statement of Lt. Gen. Arthur J. Gregg, Deputy Chief
of Staff for Logistics. U.S. Army!
“An acronym for the countries of Belgium, Netherlands and Luxembourg.
Hearing, supra note 51, at 8 (statement of Lt. Gen, Arthur J. Gregg, Deputy Chief
of Staff for Logistics. U8, Army.
Iq

“°See Hearings. supra note 29, at 25 (statement of Gen. James R. Allen, Deputy
Commander in Chief, U.8. Army European Command).

7See 8. Rep. No. 795, 96th Cong.. lst Sess. 3, reprinted in 1980 U.8. Code Cong. &
Admin. News 2420, 2422 [hereinafter Senate Report)

710 U.8.C. #§ 2341-2350 (Supp. V 19871,

TRecord, supra note 38, at 34,368 (statement of Rep. Broomfield)

T°H R. Rep. No, 612 Part 2, 96th Cong., Lst Sess. 2 (19791 [hereinafter House Report|,

7“See Record, supra note 38, at 34,366 (statement of Rep. Dickinson!

"*Senate Report, supra note 9, at 3
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III. THE NORTH ATLANTIC TREATY
ORGANIZATION MUTUAL SUPPORT ACT
OF 1979 (NMSA)

A, OVERVIEW

Simply stated, the NMSA is a unique grant of authority by Con-
gress to the Secretary of Defense. The Act provides for the simplified
acquisition and transfer of routine logistic support, supplies, and ser-
vices between the armed forces of the U.8. and the armed forces of the
governments of NATO countries, NATO subsidiary body organiza-
tions, and the armed forces of the governments of other NMSA-
eligible countries.”®

The congressional grant of authority contained within the NMSA
is, in fact, three distinct, although not entirely separate, legal author-
ities. The first authority, termed “acquisition only” authority tor 2341
authority), empowers U.S. forces to acquire logistic support directly
from certain foreign governments and international organizations.”

The second grant of authority is cross-servicing authority ror 2342
authority).”™ It authorizes the Secretary of Defense, after consulta-
tion with the Secretary of State, to enter into agreements with the
armed forces of the governments of NATO countries, NATO subsid-
iary body organizations, and the armed forces of the governments of
other NMSA-eligible countries for the reciprocal provision of logistic
support.”® It is therefore authority for U.S, forces to both acquire and
to transfer logistic support, supplies, and services. It authorizes U.S
forces to conduct transfers of military supplies and services outside of
the Foreign Military Sales arena and outside the requirements of the
Arms Export Control Act.®° As a precondition to its use, however,
cross-servicing authority requires the existence of a mutual support
agreement (also called a cross-servicing or umbrella agreement) be-
tween the U.S. and the intended supplying or receiving country ™

The third and final legislative grant of authority contained within
the Act is waiver authority ior 2343 authority:.® This grant of au-

enate Report, supra note 70, at 1
0 U.S.C. § 2341 (Supp. V 19871
0 US.C. § 2342 (Supp. V 19871

Id,
“"Senate Report, supra note 9, at 1
¥ Dep't of Defense Directive 2010.9, Mutual Logistic Support Between the United
States and Governments of Eligible Countries and NATQ Subsidiary Bodies. para
D.2(b) (Sep. 30 1986, hereinatter DOD Dir. 20109
210 U.S.C. ¢ 2343 (Supp V 1987
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thority provides for the waiver of nine specific statutory provisions
relating to the acquisition and transfer of logistic support, supplies,
and services.®® Waiver authority is normally used in conjunction with
acquisition only or cross-servicing authority. It provides the legal
basis necessary to conclude acquisition and cross-servicing agree-
ments free from these statutory and regulatory requirements, which
have proven so troublesome to our allies in the past.®*

In addition to the three authorities cited above, the NMSA es-
tablishes pricing and reimbursement procedures that govern the ace
quisition and transfer of goods and services.®® The Act prohibits the
increase in inventories and supplies of U.S. forces for the purpose of
transferring support to a qualifying country or NATO subsidiary
body®® and prescribes annual ceilings on reimbursable credits and
liabilities that may be acerued by the U.S.2” The Act also establishes
annual reporting requirements to Congress for agreements and
transactions made under the Act’s authority,®®

As originally enacted, the NMSA was limited in its geographical
application to “Europe and adjacent waters.”®® In 1986 Congress ex-
panded the NMSA's application to military forces of non-NATO qual-
ifying countries outside the European theater (NMSA-eligible coun-
tries).?® These 1986 amendments also provided for application of the
NMSA to the armed forces of NATO countries, NATO subsidiary
body organizations, and the armed forces of NMSA-eligible countries
while they are stationed in, conducting training in, or are otherwise
performing exercises in North America

B. DEFINITION OF TERMS

A basic understanding of the terms used in NMSA transactions is
critical to a mastery of the area. As will be discussed in later sections
of this article, many problems in NMSA usage have been generated
by inconsistent application and inartful use of the terminology in this
specialized area of acquisition law.?

g
#150¢ DOD Dir. 2010.9, para. D.6
610 U.S.C. § 2344 (Supp. V 1987)
2610 U.S.C. § 2348 (Supp. ¥ 1987,
710 C.S.C. § 2347 (Supp. V 1987).
210 U.8.C. § 2349 (Supp. V 1987)
“**DOD Dir. 2010.9, para. D.1

)

o7d
*2See infra notes 339-59 and accompanying text.
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Transactions under the NMSA may take one of two basic forms:
acquisitions or transfers. An “acquisition” is defined as the U.8,
obtaining logistic support, supplies, or services from a NATO coun-
try, NATO subsidiary body organization, or other NMSA-eligible
country.”® Acquisitions occur under either an acquisition agreement
made pursuant to the acquisition only authority® or under the terms
of a mutual support agreement concluded under the crogs-servicing
authority.®® An acquisition may involve either the purchase, rental,
or lease of the desired logistic support, supplies, or services

The term “transfer” denotes the provision of logistic supplies, sup-
port, or services by U.S. forces to a NATO country, NATO subsidiary
body organization, or other NMSA-eligible country.®” Under the
NMSA, transfers may only be made using cross-servicing authority,
subject to the terms and conditions of the relevant mutual support
agreement.®®

The Act provides that compensation for an acquisition or trasfer
may be made on either a reimbursable or a nonreimbursable basis.*®
A reimbursable transaction is one where cash payment is made in the
currency of the supplying country.’®® A nonreimbursable transaction
may take one of two forms: 1) replacement-in-kind—replacement by
the receiving nation of supplies or services of an identical nature to
those received; or 2) exchange—replacement of supplies or services of a
substantially identical nature. Exchanges require a determination by
the issuing or receiving U.S. organization that the replacement
supplies or services have the same “form, fit or function” as those
originally supplied.'®*

C. PURPOSE

The NMSA has two primary peacetime purposes. The first, is train-
ing- and exercise-related. In this regard, NMSA was passed to facili-
tate the interchange of logistic support, supplies, and services be-

%“DOD Dir. 2010.9, encl. 3-1

#4Sge infra notes 172-76 and accompanying text

%5See infra notes 208-31 and accompanying text.

%S¢ generally Dept of Defense Instruction 2010.10, Mutual Logistics Support
Among the United States, Governments of OQther NATO Countries. NATOQ Subsidiary
Bodies, and Other Eligible Foreign Countries—Financial Policy Oct. 30. 19871
{hereinafter DOD Instr. 2010.10].

*"DOD Dir. 2010.9, encl. 3-2

94 at para. D2.b

910 U5.C. § 2344(a: Supp. V 1987

'9DOD Instr. 2010.10, para. D.1.a

'7d. at para. D.Lb
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tween U.8. military forces in training and exercises with allied coun-
tries, thereby promoting common readiness in the event of war.'*

The second purpose relates to the increased reliance by U.S. forces
on host nations for combat support services. NMSA permits better
use of host nation resources for logistic support, supplies, and services
by providing U.S. forces the ability to acquire supplies and services
without the need to resort to “complex contracting procedures,”'%

Congress also passed the NMSA as part of a larger plan to strength-
en the NATO Alliance.!®* As such, NMSA provides DOD with a
measure to improve standardization and cooperation within the
NATO alliance.'’ Further, the Act operates as a readiness enhanc-
ing measure by facilitating mutual planning, interoperability train-
ing, the conduct of multinational exercises, and the overall NATO
deterrent posture.'®® The Act also provides DOD with the authority
needed to fully implement NATO STANAG's, thereby facilitating
mutual logistic support within the NATO alliance ! Finally, the Act
also gives DOD a clear-cut replacement-in-kind authority that it pre-
viously lacked.!%®

In summary, the NMSA was originally enacted to alleviate the var-
ious problems that U.S. forces were experiencing in acquiring NATO
host nation logistic support by simplifying acquisition procedures.'®®
The 1986 amendments expanded the geographical application of the
NMSA beyond “Europe and adjacent waters” by specifically provid-
ing for U.S. support to NATO countries, NATO subsidiary body orga-
nizations, and other NMSA-eligible countries stationed in, perform-
ing exercises, or otherwise training in North America.''’ This
amendment is indicative of a clear congressional intent to provide the
authority for meaningful reciprocal provision of logistic support,
supplies, and services to allied countries and NATO organizations, !

1925¢0 Senate Report, supra note 9, at 3.
193¢ Record. supra note 38, at 34,368 istatement of Rep. Broomfield)

1%45ee id. at 34,366,
108579

o

K. Allen, Early Difficulties in Implementing the NATO Mutual Support Act of
1979 tunpublished manuscript from GAO, European Office, to Major David Zucker,
HQ, USAREURI.

10%Gee 10 U8.C. & 2344ia) (Supp. V 1987

1998ee supra notes 37-64 and accompanying text.

1010 U.S.C, § 23422(31B) (Supp. V 1987,

!18¢¢ generally DOD Dir. 2010.9,, para. D,
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D. CONGRESSIONAL SAFEGUARDS
1. Generally

The legislative history indicates that Congress had serious reserva-
tions about the extent of the authority DOD was requesting in two
earlier versions of proposed legislation that DOD submitted for con-
gressional consideration.!*? Congress responded to both versions with
concern about the scope of the authority proposed by DOD: “[Tlhe
Department of Defense proposed to ‘wipe the books clean’ of legisla-
tion in pursuit of vague, undefined and unlimited objectives without
any identification of specific statutory provisions that were dis-
abling.”!V?

In response to what was perceived by Congress as an attempt by
DOD to secure authority far in excess of what was actually needed,
Congress included in the Act certain “safeguard” provisions designed
both to limit the authority it granted and to monitor DOD cempliance
with both the letter and spirit of the new legislation.''* Toward these
ends, the NMSA, as originally enacted, provided for the following: 1)
annual reports to Congress detailing the nature and amount of all
transactions under the autherity of this legislation:!3 21 prior review
by Congress of implementing regulations issued by DOD;'® 31 a ceil-
ing on the dollar amount of the transactions that may be conducted in
a fiscal year involving the acquisition and transfer of logistic
support;*7 41 pricing principles to guarantee reciprocity or, in the
alternative, the application of Arms Export Control Act pricing prin-
ciples for nonreciprocal sales or transfers;''® 51 a limitation on the
provisions of law that may be waived by U.S, forces in acquisitions to
only those provisions absolutely essential to meeting the purpose of
the legislation.!!?

The following two sections discuss the major legislative restrictions
that Congress placed on DOD in using the NMSA authority. The final
section focuses on congressional limitations placed upon the types of
support, supplies, and services that may be acquired or transferred
under NMSA authority.

1-¢See House Report. supra note 17, at 6,

iy

“MRecord, supra note 38. at 34.367 istatement of Rep. Dickinson:
*'5House Report. supra note 17. at 4

“*5Record, supra note 38, at 34,367 :statement of Rep. Dickinson!
iy

g

REX)
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2, NMSA “Ceiling” Authority

a, Generally

Prior to enactment of the NMSA, Congress expressed congern that
DOD, if given the chance, would use this new authority to “acquire
virtually unlimited quantities of military equipment from European
sources in pursuit of abstract political cbjectives such as the ‘two-way
street’ in defense trade.”*?® As a result, the Act contains limiting lan-
guage and various control mechanisms designed to prevent such an
oceurrence.

One such limitation imposed by Congress is contained in section
2347 of the Act,*?! which places limitations or “ceilings” on the
amounts that may be obligated or accrued for reimbursable transac-
tions by the U.8. in any fiscal year. The ceilings do not apply to
nonreimbursable transactions unless converted to a reimbursable
transaction because of nonreplacement during the allotted twelve-
month period.*? In addition, these limitations apply only during
peacetime operations; they do not apply during periods of active
hostilities,'?® The limitations provided for NATO countries and sub-
sidiary bodies differ from those provided for NMSA-eligible non-
NATO countries.!?*

The imposition of limitations on the amounts that may be expended
by DOD on reimbursable NMSA acquisitions and transfers in a given
fiscal year, coupled with the annual reporting requirements discussed
earlier, has necessitated the development of elaborate systems within
the service components for both requesting NMSA ceiling authoriza-
tion prior to entering into such a transaction as well as detailed post-
transaction reporting requirements.!?® The individual workings of
these systems are beyond the scope of this article. Suffice it to say,
however, that any organization planning to use NMSA authority
should do so only after fully consulting and complying with individ-
ual service requirements in thiz regard.'?®

“2House Report, supra note 17, at 4.
12110 US.C. § 2347 (Supp. V 1987,
#2DOD Instr. 2010.10, para. D6.a.
3q.

4474, at para. D.6aillb)

“28¢e generally DOD Insir. 2010.10.

128 Army Reg. 12-16, Mutual Logistics Support Between the United States Army and
Other North Atlantic Treaty Organization Forces, para. 3-1(7 Jun. 19851 [hereinafter
AR 12:16]; see also USAREUR Reg. 12-16, para. 16
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b. Reimbursable Acquisitions

The NMSA limits the total amount of reimbursable liabilities tpur-
chases) involving NATO that the U.S. forces may accrue in a given
fiscal year to $150,000,000.%7 Of that amount, the amount of supplies
that may be purchased, excluding petroleum, oil, and lubricants
(POL), is limited to $25,000,000.1%® The purpose for the ceiling on
reimbursable transactions is to ensure that the emphasis of ac-
quisitions under NMSA authority continues to remain on support
services, as opposed to hardware, “where emotions and dollars run
high."128

Regarding NMSA-eligible non-NATO countries, the Act places
limits on the amounts of reimbursable acquisitions that may be made
within each country. The total amount of reimbursable liabilities
that can be made by U.S. forces in a given fiscal year may not exceed
$10,000,000. Of that amount, only $2,500,000 may be expended for
supplies, excluding, again, POL.'*° The $10.000,000 per country limit
is in addition to the 150,000,000 limit specified above for NATO. 3!

The Army NMSA implementing regulation’® adds further funding

restrictions on NMSA usage. Reimbursable acquisition of logistics
support chargeable to an appropriation or fund for which the acquir-
ing command is not authorized to incur obligations is prohibited.!®
Further, reimbursable acquisitions and transfers will not be made
unless the following conditions are met: 1) funds are available: and 2!
adequate acquisition or transfer ceiling authority is available *¢

c. Reimbursable Transfers

The NMSA limits the total amount of reimbursable credits (sales)
involving NATO that the U.S. forces may accrue in a given fiscal year
to 8100,000,000.**® The amount of supplies that may be transferred is
not restricted further by the NMSA.1%

Regarding NMSA-eligible non-NATO countries, the Act also places
limits on the amounts of reimbursable credits that may be made on a

10 US.C. s 23472411 iSupp. V 1987
21d
2Record. supra note 38. at 34,367 istatement of Rep. Dickinson.
WU SC, s 234Tan2118upp. V19871
g,
“See generalls AR 12-18, ch. §
AR 12-16. para. 1-3ai31
AR 12-16, para. 1-3f
10 TS.CLF 2347b4 11 Supp. V 1987
*Id,
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per country basis.’3” The total amount of reimbursable credits that
can be accrued by U.S. forces in a given fiscal year may not exceed
$10,000,000. Again, the amount of supplies that may be transferred
is not restricted further.'®® The $10,000,000 per country limit is in
addition to the $100,000,000 limit for NATO, %

3. Reporting Requirements

An additional safeguard built into this legislation is the require-
ment for a detailed annual report to Congress.'*® The reporting
requirement is intended to give Congress a yearly opportunity to re-
view DOD usage of NMSA authority.'*! Of particular concern is that
DOD “does not expand the scope of the legislation by ‘in-
terpretation’.”142

Specifically, section 2349 of the Act requires that the Secretary of
Defense submit to Congress not later than February first of each year
a report containing: 1) a description of the agreements entered into
using NMSA authority during the fiscal year preceding the year the
report is submitted; 2) the dollar value of each reimbursable acquisi-
tion or transfer by the U.S. for the agreements and fiscal year in ques-
tion; 3) a report of the nonreimbursable acquisitions and transfers by
the U.S. for the agreements and the fiscal year in question; and 4) a
description of the agreements entered into (and expected to be con-
cluded) under NMSA authority expected to be in effect for the fiscal
year in which the report is submitted, together with an estimate of
the total dollar value of all acquisitions and transfers expected to be
concluded for the fiscal year in which the report is submitted.!4®

4. Limited Definiton of Logistic Support, Supplies and Services

In addition to concern over what it perceived as a DOD initiative to
exempt itself from all procurement-related legislation,'** Congress
also saw the originally proposed DOD drafts of the NMSA as an
attempt to have authority to acquire “virtually unlimited quantities
of military equipment from European sources.”**> In response, the

13710 U.8.C. § 2347(b)12) (Supp. V 1987
13875

157
M08 10 U.S.C. § 2349 (Supp. V 1987)

141Record, supra note 38, at 34,367 (statement of Rep. Dickinson}
**Record, supra note 38, at 34,366 (statement of Rep. Dickinson)
24310 US.C. § 2349 1Supp. V 1987)

1¢Hearings, supra note 29, at 1 (statement of Rep. Daniell.
45House Report. supra note 17, at 6
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Act includes a limited definition of logistic supplies. support. and ser-
vices: “The term ‘logistic support, supplies, and services’ means food
billeting, transportation, petraleum, oils, lubricants, clothing, com-
munications services, medical services, ammunition, base operations
support {and construction incident to base operations support}, stor-
age services, use of facilities, training services, spare parts and com-
ponents, repair and maintenance services, and port services."!4¢

Acquisitions and transfers under the NMSA are limited to the rou-
tine logistic support, supplies, and services set out above. The legisla-
tive history, as well as the Army regulation, specify additional items
that are excluded from coverage by NMSA authority:

-

. major end items of organizational equipment;
. guided missiles;

. chemical and nuclear munitions;

. formal courses of military instruction;

. Distinctive military uniforms and insignia;

o o e W o

major construction; and

. guidance kits for bombs and other munitions.**"

Initial quantities of replacement parts and spares for major items of
organizational equipment may also not be acquired or transferred
under the Act.!*$

E. FORMS OF NMSA AUTHORITY
1. Acquisition Only Authority
a. Generally

The rationale underlying both the acquisition only and the cross-
servicing authorities is “that the traditional seller-customer concept
is not appropriate to the relationship between sovereign nations of an
alliance seeking to enhance military readiness through cooperative
arrangements to provide reciprocal logistical support of a routine
nature.”'*® Subject to the availability of funds,'® acquisition only

4610 U.8.C. s 23501 (Supp. V 19871, The legislative history contains a useful, de-
tailed description of the term "logistic support, supplies, and services.” See Senate Re-
port, supra note 70, at £-,

AR 12.16, para. 1-5a/21

2DOD Dir. 20109, para. D.T; see also AR 12-16, para_1-5aid:

Record. supra note 38, at 34,365 istatement of Rep. Daniel
10 US.C. 3 2341 1Supp, V 1987
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authority enables DOD to enter into agreements for the acquisition of
logistic support, supplies, and services directly from governments of
NATO countries, NATO subsidiary body organizations, and gov-
ernments of NMSA-eligible countries.!®! This authority is limited to
acquisitions.*®? It does not, however, require the existence of a
mutual support agreement as a prerequisite to its use.!%?

Transactions under acquisition only authority will occur through
negotiation and conclusien of an acquisition agreement.’** When
signing this agreement, section 2343 of the Act authorizes the Secre-
tary of Defense to waive nine provisions of law generally applicable to
procurements.

Compensation for an acquisition only transaction may be on either
a reimbursable or a nonreimbursable basis.!>® Use of the acquisition
only authority is also subject to the policies and limitations imposed
on the waiver authority contained in section 2343 of the Act.!*®

b. Applicability

As originally enacted, use of the NMSA was confined to “Eurcpe
and Adjacent Waters.” That term is defined as:

The territories of these NATO countries and subsidiary bod-
ies and those waters within the “North Atlantic Treaty
Area” as defined in the North Atlantic Treaty (amended by
the Protocols on the Accession of Spain, Greece, Turkey, and
the Federal Republic of Germany), excluding North Amer-
ica. The NATO European countries include Belgium,
Denmark, France, Germany, Greece, Iceland, Italy, Luxem-
bourg, the Netherlands, Norway, Portugal, Spain, Turkey,
and the United Kingdom, and Canada when her forces are
operating in Europe and adjacent waters.'>”

Congress expanded the applicability of the acquisition only author-
ity in the 1986 amendments to the Act.!®® This authority was ex-
tended to countries that: 1) have a defense alliance with the U.S,; 2)
permit the stationing of U.S. forces or the homeporting of U.S. Naval

EDOD Dir. 2010.9. pars. D.2

o

5474 at para. F.2

15374, at para. D.2

13610 U.S.C. § 2341 (Supp V 1987,

5"DQD Dir, 2010.9, encl.

2Bab, 1, No. 99,661, 100 Stac, 3065 (1986,
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vessels in such country; 3) have agreed to preposition U.S, materiel in
such country; or 4) serve as the host country to U.S. military exercises
or permit other military operations by U.S. forces in such country,'®
Unlike cross-servicing authority, use of the acquisition only author-
ity with NATO countries and subsidiary bodies, as well as NMSA-
eligible countries, does not require Department of State consultation
or prior congressional notification.!5°

¢. Policies and Limitations

The legislative history clearly indicates that the NMSA was in-
tended to facilitate the acquisition by U.S. forces of support, supplies,
and services from host nation sources,'®! Specifically, the Act is de-
signed to aid in the acquisition of routine support, such as “base op-
erations, including perimeter security, food services, maintenance
and minor construction, transport, dock-side services, and a host of
other support services which now draw off United States manpower
from combat and direct combat support.”!%?

The Act identifies the nine statutory provisions relating to the ac-
quisition of logistic support, supplies, and services that have proved
troublesome in the past and that may be waived.'®® Acquisitions un-
der the authority of NMSA, however, must comply in all respects
with other provisions of law, including any newly enacted pro-
visions *** In addition, acquisitions under NMSA must be conducted
in accordance with “general principles of prudent procurement prac-
tice” and must use existing DOD acquisition and logisties
principles.*®® As will be shown in the analysis portion of this article,
this requirement has generated serious questions about the
applicability of DOD procurement regulations to NMSA trans-
actions.*®®

The DOD implementing directive encourages use of the acquisition
authorities contained within the NMSA whenever acquisition of host
nation support is advantageous to the U.S.*” The NMSA applies to
logistic support, supplies, and services acquired from or provided di-

13910 U.S.C. § 2341121 18upp. V 19871

*99D0D Dir. 20109, para. D3

5o Senate Report, supra note 9, at 11
d

0 U.S.C. § 2343ib 1Supp. V 1987)
DOD Dir, 2010.9, para. D.6

29574,

1%Gee infra text accompanying notes 370-80
16"DOD Dir. 2010.9, para. D.&
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rectly to foreign governments, NMSA does not apply to logistic sup-
port, supplies, and services acquired by U.S. forces from U.S. and for-
eign commercial sources.'®® Finally, U.S. forces may not use the
NMSA “to procure from any foreign government as a routine or nor-
mal source any goods or services reasonably available from United
States commercial sources,”'*

In its implementing guidance, DOD has restricted use of the acqui-
sition only authority.’"® Apparently for policy reasons, DOD has
made cross-servicing authority the preferred method U.S. forces
should use in both acquiring and transferring logistic support, sup-
plies, and services. Further, DOD has relegated acquisition only au-
thority to use as an interim measure until a mutual support agree-
ment can be concluded with the supplying country or NATO subsid-
iary body organization.!”

d. Documentation Requirements

Under the NMSA, all acquisitions and transfers of logistic support,
supplies, and services must be documented.’” Documentation can
take many forms, and, depending on the authority used, may involve
a type of “tiering,” that is, reference to and compliance with one or
more agreements previously executed at a higher level.

All documentation of NMSA transactions, regardless of the form or
the level at which they are negotiated and concluded, must meet min-
imum information or data requirements.}” Information that must be
covered in the acquisition or transfer document includes: identifica-
tion of the parties, an identifying agreement number, transaction
type, a U.8. Treasury appropriation account symbol, description of
the supplies or services involved, and the unit and total prices to be
charged.!™

Documentation is lacking for acquisition only transactions because
of the expressed preference of DOD for use of the cross-servicing au-
thority'?® and for other reasons that will be discussed in the analysis
portion of this article,'”® DOD use of acquisition only authority has

IS4 1216, para. 1-5¢,
1¥DOD Dir. 20109, para. D.3
17°DOD Dir, 201¢.9, para. D.12

17,

172DOD Dir. 2010.9, para. F.1

17DOD Instr. 2010.10. para. D.7

1rigy

™*DOD Dir. 2010.9, para. D.12.

*7See infra notes 339-59 and accompanying text
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been severely restricted. As a result, the types of guidance and ex-
amples (“lessons learned”) normally gleaned from concluded agree-
ments does not exist.

2. Cross-Servicing Authority
a. Generally

Cross-servicing authority was intended by Congress to provide the
statutory basis for simplified logistics procedures during the course of
combined training and exercises.*”” The NMSA authorizes DOD, af-
ter consultation with the Department of State, to enter into mutual
support agreements with designated countries and NATO subsidiary
bodies for the reciprocal provision of logistic support, supplies, and
services.!’® Cross-servicing authority is also combined with the waiv-
er authority to provide for the negotiation and conclusion of mutual
support agreements, which provide for acquisitions of logistic support
free from the statutorily required provisions that have proved
troublesome to the Alliance countries,}’® Transactions conducted us-
ing cross-gervicing authority are also limited by the availability of
appropriations.*®

The requirement to consult with the Secretary of State prior to con-
clusion of cross-servicing agreements was added by an amendment
proposed by the House of Representatives Committee on Foreign
Affairs.*** The purpose of this amendment was to provide an addi-
tional control mechanism on the implementation of the transfer
aspects of the cross-servicing authority. Congress felt that the con-
sultation requirement would ensure that cross-servicing authority
would “be implemented in a manner consistent with the worldwide
arms transfer and security assistance policies of the United
States,”!®?

Under the terms and conditions of these country-specific mutual
support agreements, U.S. forces may both acquire and transfer logis-
tic support.'®? It is important to restate, at this point, that DOD has
expressed a preference for the use of cross-servicing authority in all
transactions conducted by U.S. forces under the NMSA 15+

'""See Hearing, supra note 51. at 5 1statement of Hon. Robert W. Komer. Under
Secretary of Defense for Folicy, Dep't of Defense:: see aiso Hearings. supra note 29. at
37 istatement of Brig. Gen. Wayne Alley. Judge Advocate. U.S. Army. Europe

“*DOD Dir. 2010.9. para. D.2.

™DOD Dir. 2010.9. para. D8

P10 US.C. 8 2342:ar18upp. V 1987

*!See House Report. supra nate 73, at 4

verpy

15

'*'DOD Dir. 2010.9. para D 12.
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Finally, compensation for acquisitions and transfers under cross-
servicing authority may be on a reimbursable (cash payment) or a
nonreimbursable basis (replacement-in-kind or exchange).®®

b. Applicability

As originally enacted, the NMSA also restricted use of cross-
servicing authority to “Europe and adjacent waters.” The 1986
amendments to the NMSA expanded the scope of this authority to
provide for cross-servicing agreements with the governments of non-
NATO countries, where the U.S. agrees to provide logistic support,
supplies, and services to the military forces of such country in return
for the reciprocal provision of support to U.S. forces deployed in that
country or in the military region in which such country is located, **¢

Procedurally, the 1986 amendments require the Secretary of De-
fense to “designate” non-NATO countries as eligible for a cross-
servicing agreement. This designation, however, cannot occur until
after prior consultation by DOD with the Department of State and a
joint determination that such a designation promotes U.S. national
security interests.'®” In addition, the Act, as amended, also requires a
minimum of thirty days prior notification of an intended NMSA
eligibility designation by DOD to the Senate Committees on Armed
Services and Foreign Relations and the House of Representatives
Committees on Armed Services and Foreign Affairs,1%%

The 1986 amendments to the Act also expanded the cross-servicing
authority of the Act.*®® It provided for agreements with NATO coun-
tries, NATO subsidiary bodies, and other NMSA-eligible countries
wherein the U.S. agrees to the reciprocal provision of logistic support,
supplies, and services with such countries while their military forces
are stationed in North America or are performing military exercises
or are otherwise training in North America,

c. Policies and Limitations

Cross-servicing authority was originally intended by Congress to
provide a statutory basis for DOD to both acquire and to transfer
support in a field environment. Policies and limitations that apply to
use of the acquisition only authority would generally apply to ac-
quisitions of support here as well,*%

110D Dir, 2010.9, para. D.2

:85pyh L. No, 99-661, 100 Star. 3965 {19861
15710 U.S.C. § 2342(b):2) 1Supp. V 1987
15579

159Pyp, L. No, 99-661, 100 Stat. 3963 (1986:
1998¢e generally DOD Dir. 2010.9
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The basic advantage NMSA provides U.S. forces in the area of
transfers is the authorization to provide logistic support, supplies,
and services to qualified foreign governments without having to treat
each case as a Foreign Military Sales transaction subject to the rigors
of the Arms Export Control Act.!®’ This is not to say, however, that
Congress intended that the transfer authority be implemented in a
manner inconsistent with “overall U.8. arms transfer and security
assistance policies.”1%?

The major congressional safeguards designed to prevent abuse of
transfer authority include a ceiling on the amount of transfers that
may be made in a given fiscal year;**® the requirement for transfer
documentation to specify U.S. written consent to minimize third-
country transfers;!*® and DOD assurances that, because of the rou-
tine nature of the supplies and services involved, no major end items
of equipment or single transfer transactions will oceur that would
trigger the congressional natification procedures of the Arms Export
Control Act.®* As a further safeguard. transfers by U.S. forces using
NMSA authority may only take place under a mutual support agree-
ment, using cross-servicing authority.'*¢ Further, it is DOD policy
that transfers by U.8. forces should be designed to “facilitate mutual
logistic support between the United States and designated countries
and NATO subsidiary bodies.”**" Additionally, transfers of logistic
support should most commonly occur “during combined exercises.
training, deployments, operations, or other cooperative efforts and for
unforeseen circumstances or exigencies when the recipient may have
a temporary need of logistic support, supplies, and services."'*®

The NMSA may not be used to permit allied governments to use
T.S. forces as normal or routine sources for logistic support. supplies,
and services available from U.S. commercial sources or through For-
eign Military Sales procedures.'®® Moreover, inventory levels of U.8.
forces may not be increased “in anticipation of orders to be made by
other countries pursuant to agreements negotiated under the
NMSA."2% U.8. military supply inventories are to be maintained at

"1See House Report. supra nete 73, at 3,
938y Senate Report, supra note 9. at 3
18910 U.S.C. § 2347 (Supp. V 1887
1#4DOD Dir. 2010.9, para, F.3

19330 US.C. » 2776tb1 119821

“SDOD Dir. 2010.9. para. D.9

iy

gy

196,

210 US.C. § 2348 iSupp. V 1987,
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those levels necessary to meet only our national security interests,
and the NMSA is not designed to have an impaet on that standard !
The reason for this restriction is the congressional perception that a
potential exists for allied countries

to allow reductions in their stock levels by relying on the
U.S. supply system instead of investing in their own in-
ventory. Such a practice would obviously have a negative
rather than a positive effect on overall alliance readiness
and would constitute a form of U.8. subsidy to NATO Euro-
pean military forces.??

The NMSA authorizes transfers of supplies and services to eligible
countries and organizations outside of Foreign Military Sales chan-
nels. The NMSA does not, however, waive the requirements for con-
trols on third party transfers and item end use.?® As a consequence,
transfers will only occur under the authority of a mutual support
agreement. All mutual support agreements contain a provision
requiring that each transfer of logistic support, supplies, or services
by U.8. forces must be documented and that the basic transfer docu-
ment must stipulate that the support, supplies or services provided
mayzéwt be retransferred without the prior written consent of the
Us2

For transfers of logistic support conducted in the European theater,
only logistic support, supplies, and services in the inventory of U.S.
forces (or otherwise under their control) may be used.? For transfers
between U.S. forces and the armed forces of other NMSA-eligible
countries that occur outside of North America, the logistic support,
supplies, and services transferred must come from the inventories (or
control) of U.S. forces deployed in that country or the military region
of the receiving country?®® Transfers occurring in North America
must involve logistic support, supplies, and services from the in-
ventory (or contrel) of U.S. forces in North America and must be lim-
ited to satisfying receiving country requirements while they are in
North America.?"”

203 Soe House Report. supra note 17, at 12 istatement of Rep. Danieli,
292Gee Record, supra note 38, at 34,366 (statement of Rep. Daniel)
“03See Senate Report, supra note 8, at 3, 13.

24DOD Dir. 2010.9, para. D.6.

DD Dir. 2010.9, para. D.15

20674

201y
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d. Documentation

There are normally three types of documents, negotiated and con-
cluded at different tiers or levels, associated with a transaction con-
ducted using the cross-servicing authority of the NMSA. These
documents are: 1} the mutual support agreement ialso called a
cross-servicing or “umbrella” agreement);?*® 21 an implementing ar-
rangement (two types—general and specific;?® and 3 orders or
requisitions.?!¢

As stated earlier, cross-servicing authority requires the existence
of a mutual support agreement as a precondition to its use.®! A
mutual support agreement is best described as a bilateral gov-
ernment-to-government agreement between the U.S. and the govern-
ment of a NMSA qualified country or organization, under which the
parties agree to the reciprocal provision of logistic support, supplies,
and services between their respective military forces (or for the scle
benefit of U.S. forces in the case of a NATO subsidiary body organiza-
tion).

Mutual support agreements provide the legal basis for and set forth
the principles by which support, supplies. and services will be ac-
quired and transferred between the U.8. forces and the countries or
organizations involved. They are general in nature and. as a rule. do
not involve the request for either supplies or services. Because they
do not involve the obligation of funds, mutual support agreements
may extend for an indefinite period of time.?'? Mutual support agree-
ments are best understood by analogy to a “basic ordering agree-
ment” as that term is commonly used in contracting circles #**

Mutual support agreements, although similar in character and
content, differ from country to country. For example, the mutual sup-
port agreement concluded with the Federal Republic of Germany*'* is
unique in that it only authorizes the U.S. to acquire logistic support.
supplies, and services from one governmental agency—the Federal
Ministry of Defense.?*® In addition, unlike the waiver provisions of

“%S¢e DOD Dir. 2010.9, encl. 3-1: see also USAREUR Reg. 12-16. para. 8b.

#%35¢e DOD Dir. 2010 9. enc. 3-2; see also USAREUR Reg. 12-16, para. Se.

**°§ge DOD Instr. 2010.10, para, D.7: see also USAREUR Reg. 12.16, para. 6d. app
B

21'DOD Dir. 2010.9, para. D.2.b.

212AR 12.16, para. L-5f

VSee generally FAR 16.703

#**Agreement between the Secretary of Defense of the United States of America and
The Federal Minister of Defense of the Federal Republic of Germany concerning
Mutual Suppart in Europe and Adjacent Waters, Jan. 21, 1933 ;hereinafter Agree-
ment]

#37d, art. 4, para. 3.
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other mutual support agreements, the German agreement authorizes
the charging of administrative and handling fees in the processing of
U.S. requirements.?!

Mutual support agreements are negotiated and concluded at the
highest governmental levels. As such, they are international agree-
ments within the meaning of DOD Directive 5530.3.2!" The con-
gressional reporting requirements of the Case Act?'® also apply.

The mechanics by which supplies and services are acquired or
transferred under a specific mutual support agreement involve the
execution of an impl ng arrangement or an order or
requisition.?*® An impl 1ting arrangement is an agreement that
supplements a mutual support agreement. By necessity, then, it is
negotiated and concluded pursuant to (or under) the authority of the
mutual support agreement and must comply with its terms and con-
ditions.??®

In the course of its NMSA practice, the Army has further refined
the term implementing arrangement to provide for two different
types: “specific” and “general.” Specific implementing arrangements
are “used to satisfy requirements for support of a particular project or
event.”??! They are funded documents, very much like an order or
requisition. A common situation where use of a specific implementing
arrangement would be appropriate is a joint NATO exercise. Specific
implementing arrangements, thus, are often the document format
used when the U.S. or its allies have support requirements of an op-
erational nature involving some aspect of field support.???

A general implementing arrangement provides “a framework for
conducting transactions for recurring logistic support requirements
with other NATO armed forces and NATO subsidiary bodies.”?**
Typically, general implementing arrangements focus on a particular
area of recurring support, such as base operations or storage
services.??* General implementing arrangements are usually un-
funded and may therefore be concluded for an indefinite period.?*> As

204, art. 5.
#"Dep't of Defense Directive 5530.3, International Agreements iJune 11, 1987)
{hereinafter DOD Dir. 5530.3]
151 U.S.C. § 112(b (19720
“SDOD Dir. 2010.9, para. F.1

USAREUR Reg. 12-16. para. 8¢iL:
mL'SAREUR Reg. 12-16, para. 8ci2i
2150
““See AR 12-26, para. 1-3f; see also USAREUR Reg. 12-16, para. 8d(21
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both specific and general implementing arrangements are concluded
under the authority of a mutual support agreement, they are not con-
sidered international agreements for purposes of DOD Directive
5530.3 and the Case Act.??®

Orders or requisitions represent the NMSA version of the offer and
acceptance document for specific logistic support, supplies. or
services.??” They are funded documents, usually executed subject to
the terms and conditions of both an implementing arrangement and a
mutual support agreement.??® Most mutual support agreements,
however, allow for the direct placement of orders or requisitions for
emergency situations.?*®

Transfers conducted under NMSA authority that invelve a NATO
country or NATO subsidiary body organization will specify in the
basic transfer document that the goods or services provided by the
U.8. forces may not be retransferred by the receiving entity to any
country outside NATO without first receiving the written consent of
the U.S. Government.?®® Transfers of logistic support. supplies, and
services from U.S. forces to NMSA-eligible non-NATO countries will
include a similar stipulation in the basic transfer document limiting
retransfer of the goods or services to those situations where prior
written consent of the U.S. Government is obtained %!

3. Waiver Authority
a. Generally

Examination of the legislative history behind the NMSA clearly
indicates that waiver authority was meant as a direct congressional
response to the concerns voiced by our NATO allies concerning U.S.
forces using formal commercial contracting methods to acquire logis-
tic support.?*2 Under section 2343 of the Act,”*® Congress granted
DOD the power to waive the following nine provisions of law when
conducting acquisitions under NMSA acquisition only or cross-
servicing authority.

1) Title 10, United States Code, section 2207, requires that DOD

include in all contracts, except those for personal gervices, a provision
reserving to the government the right to terminate the contract if it is

#*DOD Dir. 2010.9. para. F 6
“1Sge DOD Instr. 2010.10. para. D.7; see alsc USAREUR Reg. 12-16, para. 512 b
#5DOD Dir. 2010.9. para. F.1
#Sep p.g., Agreement. supra note 214, at art. 4. para. 4.
#“DOD Dir. 2010.9, para. F.3
1d,

#2Sce Record, supra note 38. at 34.368 iscatement of Rep. Broomdeld
“U10 U.S.C. » 2343 iSupp. V 19871

216



1989] NATO MUTUAL SUPPORT ACT

later found that gratuities were offered to government employees in-
volved in the acquisition process. This clause also provides that, in
addition to breach of contract remedies, the government may seek
exemplary damages in an amount of between three and ten times the
amount of the gratuity 23¢

2) Title 10, United States Code, section 2304(a), contains a
requirement to maximize the number of sources in acquisitions in
excess of $25,000.2%

3) Title 10, United States Code, section 2306(a), prohibits entering
into contracts on a cost-plus-percentage-of-cost basis.?3

4) Title 10, United States Code, section 2308(b), requires a provi-
sion in all negotiated contracts wherein the contractor warrants that
no person or agency was retained by the contractor to obtain award of
the contract for a commission or contingent fee. If the warranty is
violated, the U.8. reserves the right to nullify the contract "

5) Title 10, United States Code, section 2306(e), requires in all cost
contracts a clause requiring notification to DOD when fixed price sub-
contracts are issued in excess of $25,000 or five per cent of the prime
contract.?®®

6) Title 10, United States Code, section 2306(a), requires con-
tractors to submit certified cost and pricing data on contract actions
expected to be in excess of $100,000.2%¢

7) Title 10, United States Code, section 2313, requires in all cost-
type contracts a provision that guarantees government access to con-
tractor records involving the contract until three years after final
payment 24°

8) Title 41, United States Code, section 22, directs that every gov-
ernment contract include a provision specifying that no member of
Congress shall benefit from the contract,?!

9) Title 50, United States Code Appendix, section 2168, establishes
a Cost Accounting Standards Board and directs that in every negoti-
ated contract or subcontract, a provision be included requiring adher-
ence to accounting standards and practices set by the Board 42

34genate Report, supra note 70, at 4.
25874

23874 at 4.5,
2591d. at 5.
2074

24174

e
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Except for these nine statutory provisions that the Act specifically
excludes from application to NMSA transactions, acquisitions by U.S8.
forces of logistic support, supplies, and services are subject ta the
remaining requirements of the Armed Services Procurement Act?**
and all other statutory requirements,?**

b. Policies and Limitations

In addition to applicable statutory requirements, acquisitions un-
der the authority of NMSA must comply with “general principles of
prudent procurement practice” and existing DOD acquisition and
logistics principles.?*® These two vague limitations are the source of
the much heated controversy concerning applicability of the Federal
Acquisition Regulation (FAR) to NMSA transactions.?*

Similarly, questions have arisen concerning which personnel are
authorized to execute NMSA transactions on behalf of the govern-
ment, particularly transactions of a fund obligating nature ie.g.,
reimbursable acquisitions). The controversy revolves around whether
Congrese, in limiting the NMSA waiver authority to nine specific
statutory provisions and otherwise requiring that acquisitions con-
ducted under NMSA authority comply with the requirements of the
Armed Services Procurement Act, intended only warranted contract-
ing officers (or some recognized substitute, such as an ordering
officer! to execute NMSA transactions involving the obligation of
funds. This issue and the controversy concerning whether ac-
quisitions conducted under NMSA authority must comply with the
FAR are issues that will be dealt with in depth in the analysis portion
of this article.?*’

F. FINANCIAL POLICY
1. Compensation
a. Generally

This section discusses the three methods of compensation for which
the Act provides. Under the NMSA, compensation®*® may be on
either a reimbursable or a nonreimbursable basis.*® Reimbursement
as a method of compensation simply means that cash payment for

10 U.S.C. » 2343181 Supp. V 1967

2+DOD Dir. 2010.9. para. D.6

s

#5%See infra notes 370-80 and accompanying text.
%See infra notes 370-87 and accompanying text.
243g¢ generally DOD Instr. 2010.10, para. D.
910 U.S.C. § 2344ia) (Supp. V 1987
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supplies or services will be made in the currency of the supplying
countrv %30 Compensation on a nonreimbursable basis involves re-

t-in-kind or exchange as a method of compensation. Re-
placement-in-kind is compensation by replacement of supplies or ser-
vices of an identical nature to those provided **! Exchange as a meth-
od of compensation denotes the replacement of supplies or services of
a “substantially” identical nature.?

b. Reimbursable Transactions

Reimbursable transactions are those acquisitions and transfers
that involve currency payments.?3® Section 2345(b) of the Act®* de-
scribes the methods for caleulating currency payments, The key fea-
ture of this section iz the emphasis it places on reciprocal pricing
principles.?*

In narrowing its focus on reciprocal pricing, Congress was cogni-
zant of U.S. pricing principles for Foreign Military Sales cases under
the Arms Export Control Act.?*® As discussed previously, these pric-
ing principles require that the U.S. recoup all the costs associated
with the item involved.?*” This routinely requires adding “adminis-
trative surcharges, prorated retirement costs, and so forth, into the
price."?*® The end result is that the U.S. charges the receiving coun-
try subslantlally more than U.S. forces would pay for like items or
servlces

Congress realized that adhering to this pricing mechanism for
NMSBA transactions invited the retaliatory application of similar
pricing methods by our allies to the goods or services acquired by U.S.
forces. The authority to negotiate agreements reflecting reciprocal
pricing principles was calculated to avoid this problem.?® In addi-
tion, Congress reasoned that if the supplying country charged the
receiving country the same price that it charged its own armed forces
for similar goods and services, the resulting price should be the “low-
est possible cost.”?%! Alternatively, the NMSA also provides that U.S.

*DOD Instr. 2010.10, pare. D.La

#'DOD Instr. 201010 pera, D.Lb

200D Instr. 2010.10, para. D.La.

25410 US.C. § 23441b)(1) 1Supp. V 1987)

#335¢e Record, supra note 38, at 34,365 (statement of Rep. Daniel:
2532 U.S.C. #% 2751-2796(c) (1982).

*7See supra notes 22-27 and accompanying

”’See Record, supra note 38, at 34,365 ¢ etecement of Rep. Daniel.

2atld
ey

219



MILITARY LAW REVIEW [Vol. 123

transfers (sales) of supplies or services to a receiving country that has
not agreed to reciprocal pricing principles require application of the
Arms Export Control Act pricing principles.?6?

Finally, agreements involving reimbursable transactions entered
into by U.8. forces must also provide that, for these transactions,
credits and liabilities accrued by the U.S. will be liquidated not less
often than nnce every three months by direct payment to the supply-
ing entity #%?

¢. Nonreimbursable Transactions

Congress also had a specific purpose in mind in providing that com-
pensation for goods or services acquired or transferred under NMSA
authority may be made on a replacement-in-kind or an exchange
basis. These two methods of compensation relate to operational sup-
port requirements and “are intended to provide military field com-
manders with the flexibility to accomplish mutual support on a basis
of equitable compensation while maximizing joint effectiveness
through the utilization of available supplies and services”?** DOD
policy encourages the use of NMSA replacement-in-kind or exchange
procedures where “such transactions enhance operational readiness,
foster mutual planning, advance cost-effective alternative means of
support, promote interoperability, or otherwise offer advantages to
the United States or are of mutual benefit to the United States and
other participating countries.”?%

Replacement-in-kind or exchange entitlements will be satisfied by
the issuance or receipt of replacement supplies or services within
twelve months from the date of the original transaction.?®® If com-
pensation on a nonreimbursable basis is not effected within this
twelve-month period, then the transaction must be converted to a
reimbursable (cash! one and payment must be made within the time
periods specified for reimbursable transactions, 27

d. Crediting of Receipts

Any receipt of payment by the U.8. shall be credited to the applica-
ble appropriation, account, and DOD fund.?®® Payments for logistic

#5210 U'S.C. § 2344(b¥21B) :Supp. V 19871
48310 U.S.C. § 2843ia) iSupp. V 19871
“See House Report. supra note 17, at 11.
#T0D Dir. 2010.9, para. D.10

25810 T S.C. § 23d5(b) (Supp. V 19871
“DOD) Dir. 2010.9. para. D 4

910 ' S.C. § 2346 (Supp. V 1987;
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support, supplies, and services provided by U.5. forces initially as a
reimbursable transaction will be credited to the DOD fund or appro-
priation current at the time the material was dropped from the in-
ventory or when the services were performed.?®® Where compensation
for a given transaction was initially recorded as being on an exchange
or replacement-in-kind basis, but is subsequently converted to a
reimbursable transaction ii.e., because it has not occurred within the
designated twelve-month period), it shall be credited to the DOD fund
or appropriation current at the time of conversion to a reimbursable
transaction.?’

2. Pricing
a. Generally

In reimbursable transactions involving cash payments, the NMSA
requires that the U.S. officials invelved in the acquisition or transfer
give some consideration to pricing before conclusion of the
transaction.?’! In the reimbursement situation, the preference of the
NMSA is first for an agreement based on reciprocal pricing
principles.?”? In the event that reciprocal pricing cannot be obtained,
the Act then requires that a price analysia be conducted and a deter-
mination made that the prices to be charged under the agreement are
fair and reasenable.?’

Pricing for nonreimbursable transactions becomes necessary only
for those transactions conducted on an exchange basis, that is to say,
where identical supplies or services are not available and supplies or
services of a substantially identical nature are proposed as compensa-
tion. In that situation the Act requires that a determination be made
that the replacement supplies or services have the same “form, fit and
function” as those originally provided ™

b. Reimbursable Transactions
Section 2344(b)(1) of the Act?’® establishes the pricing principles to
be followed in acquisitions or transfers where compensation is to be

made on a reimbursable basis. Although the terminology used seems
to be directed to transactions made pursuant to a cross-servicing

#%DOD Dir. 2010.9, para. D.5
2707y
“"'8pe generally 10 U.S.C. ¥ 2344 1Supp. V 19871,
10 U.S.C. § 2344(bn11 iSupp. V 19871,

10 US.C. § 2344:b 112 iSupp. V 19871

2“DOD Instr, 2010,10, para. D.Lb

#7310 U.8.C. 3 2344¢bi 11 iSupp. V 19871,
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agreement, the legislative history indicates that Congress intended
the reciprocal pricing principles contained in this section to be appli-
cable to transactions using the acquisition only authority as well 7
Accordingly, the pricing principles set out in the Act should be used
for all acquisitions and transfers made under NMSA authority.

Regarding the pricing of reimbursable transactions, the primary
focus of the Act is on reciprocal pricing.?’” Simply stated, reciprocal
pricing means that the prices charged for the support, supplies, or
services provided by the supplying country to the receiving country
are in parity with those prices charged to the supplying country’s own
armed forces, regardless of whether the supplies or services are pro-
cured by the supplying country from a private contractor iindirect
method) or are provided directly from the supplying country’s own
inventories or resources (direct method) ™

In the event that reciprocal pricing is not provided for under the
terms of the cross-servicing agreement or is otherwise not applicable
to the transaction in question,?’® the Act requires that non-reciprocal
pricing principles be followed. That is to say, a price analysis must be
conducted and a determination must be made that the prices to be
charged are fair and reasonable.?%

The NMSA requires that for reimbursable acquisitions. an attempt
must first be made to secure certification from the supplying country
that reciprocal pricing principles will apply to the transaction.?*! As
stated earlier, reciprocal pricing is essentially parity or equality in
pricing. Inherent in the concept of reciprocal pricing, and in the ratio-
nale for the legislative preference for this pricing method, iz the
assumption that the reciprocal price is both the best price obtainable
by the supplying country and that it is also a fair and reasonable
price for the goods or services involved ** Consequently. if the
supplying country certifies that the prices to be charged the receiving
country are the same prices paid by its own armed forces for identical
supplies or services, then the assumption can be made that these
same prices are fair and reasonable. The NMSA pricing require-
ments, therefore, have been met and there is no further need to per-

#5S¢e Senate Report. supra note 70. at 6: see also House Report. supra note 17, at 4
2"See Record. supra note 38, at 34,365 istacement of Rep. Daniel:
“10 US.C. § 2344:bii 11 Supp. V 19875 see also DOD Instr. 2010.10. para. D.3
910 US.C. § 2344:0i4 Supp. V 1987: provides that reciprocal pricing principles
are mappllcable to NATO subsidiary body organizations
0 U.8.C. § 2344ib12: :Supp. V 1987
"10 T.S.C. 2 2344bilt iSupp. V 1987+
*eGee Recozd supra note 38, at 34.365 :statement of Rep. Daniel
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form a price analysis or to make an independent determination as to
the fairness or reasonableness of the proposed price.?**

The congressional viewpoint concerning the inherent reliability of
reciprocal pricing as a guarantor of price reasonableness appears to
have been modified by a recent change to the DOD implementing
guidance regarding the NMSA.?* This change limits use of the
NMSA authority to emergency situations when use of reciprocal prie-
ing in a given situation would result in the U.8. paying a higher price
for the goods or services than through use of an available alternative
method of acquisition.?*®

The implication of this new provision is that DOD no lenger consid-
ers it “prudent procurement practice” to rely solely on reciproeal prie-
ing guarantees for the attainment of a fair and reasonable price for a
given transaction. Rather, this shift in policy suggests that for every
reimbursable transaction, regardless of the pricing method, a price
analysis should be conducted and an independent determination of
price reasonableness should be made.?%®

As contemplated by the Act, reciprocal pricing for the acquisition of
support, supplies, or services may take one of two forms, depending
on the source of the goods or services: 1) where supplies or services
are acquired indirectly, that is, where the supplying country acquires
the supplies or services from a private contractor for the benefit of the
receiving country;?®" or 2) where the required supplies are furnished
from the inventory of the supplying country or where support or ser-
vices are provided by officers, employees, or governmental agencies of
the supplying country,?*®

Where the goods or services are supplied indirectly by a private
contractor, the price to be charged the receiving country must be
equal to the price charged by the contractor to the armed forces of the
supplying country.?®® Prices charged in this situation may differ
slightly to account for differences due to varying delivery schedules,
points of delivery, and other similar considerations ?*° Where sup-
plies or services are provided directly from the inventories or resources

53S¢e DOD Instr. 2010.10, para. D.3
4DOD Dir, 2010.9, para. D.1§
°1d.

67y
2710 US.C. § 2344(b) 1)(A] (Supp. ¥ 1987,
23510 U.S.C. § 2344/bi(1)(B} (Supp. V 1987)
#9DOD Instr. 2010.10, pare. D.3.aill.
00,
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of the supplying country, the prices charged will be identical to those
prices charged by the supplying country to its own armed forces.**!
When U.S. forces act as the supplier, prices charged shall be equal to
rates charged for the provision of logistic support. supplies, and ser-
vices to DOD component services ?*?

Finally, certification of reciprocal pricing requires proper
documentation. Where a guarantee of reciprocal pricing is given in a
transaction, a statement to that effect should be included in the
agreement, implementing arrangement, order, or other fund obligat-
ing document. In addition, some consideration should be given to in-
cluding a provision allowing U.S. Government access to records to
verify price reciprocity >

As stated earlier, the NMSA expresses a clear preference for
negotiation and adoption of reciprocal pricing principles in ac-
quisitions and transfers. Failure to achieve a certification of recipro-
cal pricing requires that, for an acquisition of logistic support by U.S
forces, a price analysis must be conducted and a determination must
be made by the U.S. commander delegated this responsibility?®* that
the prices for the logistic support, supplies, or services are fair and
reasonable.?*” If a price analysis is conducted and a determination of
a fair and reasonable price cannot be made, then the proposed acqui-
sition cannot take place.**

The Act is silent as to guidance concerning what form an accept-
able price analysiz must take. The implementing DOD guidance
states only that a price analysis should be “based on prior experience
and supporting data and consider all applicable circumstances."?*" A
great degree of flexibility is accorded to the practitioner in this area.
The method and degree of the price analysis should vary depending
on the circumstances of the particular acquisition, to include consid-
eration of the dollar value involved and the complexity of the particu-
lar transaction.?%?

‘DOD Instr. 2010.10. para. D.3.ai21
2Id.

2

See DOD Instr. 2010.10, encl. 2-1
Sec generally DOD Dir. 20109. para. E
10 US.C. # 2344ib1 23 A1 1Supp. V 1987

#DOD Instr. 2010.10, para. D.3bili

“Id

“"The term “price analysis” is very broad and all encompassing. Basically. it in-
cludes whatever actions are taken by the U.S. official respansible for the acquisinon
that are necessary o reach a decision concerning whether the price at issue is feir and
reasonable. There is. however, ove factor common 1o all price analyses: some form of
price comparisan must be conducted. This comparison may either be from estan.ished
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The Act specifically provides for situations involving transfers by
the United States to a qualified country that are not covered by recip-
rocal pricing principles. In all such cases, the pricing principles con-
tained within the Arms Export Control Act must be applied.?**

¢. Nonreimbursable Transactions

As stated earlier, pricing for nenreimbursable transactions be-
comes necessary only in the event identical supplies or services are
not available and supplies or services of a substantially identical na-
ture are proposed as compensation for those supplies or services pro-
vided.?® In that situation, the Act requires that a determination be
made that the intended replacement supplies or services have the
same “form, fit and function” as those originally provided.®*! It is
important to note that the replacement items must be of equal value
to those provided. They need not, however, be of equal cost.?*?

G. ALTERNATE METHODS FOR THE
ACQUISITION OF LOGISTIC SUPPORT,
SUPPLIES, AND SERVICES
1. NATO STANAG's

A BTANAG *“is the record of an agreement among several or all
NATO nations to adopt like or similar military equipment, ammuni-
tion, supplies and stores, and operational, logistical, and administra-
tive procedures,”®®® STANAG's, then, are very much like a mutual
support agreement or general implementing arrangement in that
they set forth pre-agreed terms, conditions, and procedures. They dif-
fer from NMSA agreements in several key respects. First, STANAG's
are generally multilateral agreements (as opposed to bilateral) that

market prices, government estimates, or th prices charged for previous transactions
Price comparison is the key to any valid price analysis.

A price analysis should includé. as a first step, the gathering and verification of
pricing data. This step is important and care should be taken that the data used for
comparison is current and accurate, and to the extent other prices are used, these
prices must also be fair and reasanable to provide an accurate standard for evaluation.
The second step in the price analysis process should be the actual evaluation of the
data compiled, to include price comparisons. The final step should be the determination
decision, with the corresponding docurnentation required by the Act and the im-
plementing guidance

2910 U.S.C. ¢ 2344ibji21B1 iSupp. V 19871

*%See supra note 274 and accompanying text.

#:DOD Instr. 2010.10, para. D.Lb.

*2genate Report, supra note 70. at 6

Army Reg. 34-1. International Military Rationalization, Standardization. and In-
teroperability, para. 5-1 114 Mar, 1989: [hereinafter AR 34-1,
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cover a wider range of subject matter areas than logistical support,
supplies, or services.?** More importantly, a STANAG does not. by
itself, conatitute legal authority for U.8. forces to acquire or transfer
support.**® This requires a basis in U.S. law ?

The policy of DOD is to encourage and support the development
and use of NATO STANAG's.3%" Moreover, implementation of the
NMBSA should not discourage or replace the use of NATO
STANAG's.*" Whenever possible, NATO STANAG procedures and
forms that meet minimum ential data requirements should be
used for NMSA transactions.**® STANAG’s and STANAG procedures
iin particular, pricing or repayment policies; may not be used, how-
ever, if inconsistent with the NMSA Mmor procedural differences
should not preclude use of STANAG

As a final point, NMSA provides a legal basis for U.8, rauﬁcatwn
and use of STANA
STANAG, however, DOD policy is to use such other authority.
the NMSA is used as the legal authority to ratify all or a part of a
STANAG, ratification by the U.S. shall indicate clearly which portion
of the STANAG is ratified using NMSA authority,***

2. NMSAFAR Acquisitions

a. Background

Congressional pressure in the 1970’s to reduce the force structure
in Europe saw major cuts in the number of support troops, resulting
in greater reliance by U.8. forces on NATO host nation countries for
logistic support. supplies, and services.?** Rigidly employed methods
for both acquiring support icommercial contracts’ and providing sup-
port (Foreign Military Sales procedures! caused friction between the
U.S. and its NATO allies.®!” The situation in the European theater of
operations deteriorated to the point that, for REFORGER 1980.

%D, Bowver. International Logistics 3 idraft Chapter 12 for Contract Law Practice
Manual unpublished mapuscript, HQ. USAREUR!

;‘MDOD Dir. 20109. para. D.14.0.

m?[d

sy

#1Se; DOD Dir. 2010.9. para. D.14.c

#DOD Dir. 2010.9, para. D.14.

wagg

514See supra notes 29.31 and sccompanying text
#1%See supra notes 38-58 and accompanyimg text
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several key NATO countries refused to supply support under com-
mercial contracts.®!® The friction was relieved and the support was
provided largely through promises by U.S. officials to our NATO
allies that legislative relief was imminent.®!7

Congress provided that relief through passage of the NMSA. In its
original form, the Act contained several safeguard provisions de-
signed to monitor implementation and prevent an overly broad in-
terpretation by DOD.®'® One such provision required that both the
acquisition only and cross-servicing authorities would not be self-
executing.®!® Rather, it required the Secretary of Defense to prescribe
regulations implementing these NMSA authorities and forward them
to Congress for review at least sixty days prior to their effective date.

The original DOD implementing regulations contained confusing
and limiting language that the services interpreted as DOD policy to
confine field use of the NMSA to the cross-servicing authority of the
Act.*?® The Army regulations reflected this perceived constraint on
NMSA implementation: “The acquisition and transfer of logistic sup-
port under this regulation will be accomplished under the terms of a
support agreement or implementing arrangement.”?!

DOD policy to implement only the cross-servicing authority was
problematic in several respects. In response to field concerns, DOD
approached Congress with two separate problems: 1) its inability to
acquire host nation support because of formal contracting procedures;
and 2) the inability to easily acquire and transfer support in a field
setting.**? Each authority, then, was enacted for a specific purpose.
Acquisition only authority was designed to alleviate problems in ac-
quiring host nation support; cross-servicing authority would facili-
tate the reciprocal provision of support in training and exercises **
The fact the field needed both authorities is best illustrated by devel-
opment of the NMSA/FAR acquisition format,

$18See supra notes 65-70 and accompanying text.

- See Hearings, supra note 29, at 51 (statement of Gen. James R. Allen, Depury
Commander in Chief, U.S. Army European Command..

723¢e supra notes 112-19 and accompanying text.

910 U.S.C. § 2329 11982), amended by 13 U.S.C. § 1304ia16) (Supp. I1I 1985:.

2Dep't of Defense Directive 2010.9, Mutual Logistic Support Between the United
States and Other NATO Forces, para. E.1.f (Aug. 25, 19801

9! Army Reg. 12-16, Mutual Logistic Support Between the United States and Other
NATO Forces, para. 5f 115 Aug. 19811

%2See Senate Report, supra note 9, at 3.

9235ee Hearing, supra note 51, at 6 {statement of Lt. Gen. Arthur J. Gregg, Deputy
Chief of Staff for Logisties. U.S. Army!
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Use of cross-servicing authority requires, as a precondition. the ex-
istence of a mutual support agreement.*”* Further, mutual support
agreements are negotiated at the government-to-government level.
having the full status of international agreements. Largely because
of their international status, negotiation and conclusion of mutual
support agreements was a slow process. By April 1981 {a key plan-
ning time for REFORGER!, no agreements had been signed.**® Dis-
cussions were ongoing, however, with the Federal Republic of Ger-
many, the Netherlands, Belgium, and the United Kingdom.?** Only
Belgium indicated that it might be possible to conclude an agreement
in time for REFORGER 1981.3%"

USARETUR officials were faced with a very serious problem. It
looked like REFORGER 1981 would have to be cancelled due to the
lack of host nation support.®?® With the aid of USEUCOM officials
tand with some creative lawyeringi, however, a solution was soon
forthcoming.

Faced with the fact that the acquisition only and cross-servicing
authorities were not self-executing, U.8. officials focused their atten-
tion on the waiver authority of the Act.??® With regard to the waiver
authority, the view was formulated that Congress, in passing this
portion of the Act, meant to create a third. separate, “stand alone’
authority. This was an authority that by the terms of the statute was
self-executing and that could therefore be used immediately, without
the need for congressionally reviewed implementing regulations *"

The Head of the Contracting Activity tHCA) in USAREUR was the
Deputy Commander-in-Chief {DCINC). As the HCA. he exercised
general contracting authority and was authorized to negotiate and to
conclude contracts conforming to the Armed Services Procurement
Act.?! At this same time there existed in USAREUR an approved
deviation from all Defense Acquisition Regulation regulatory re-
quirements when U.S. forces contracted with NATO host nations for
services iand incidental supplies! and for construction contracts.®?

“1See id. at 7
"\ emorandum., AEAJA-KL. 15 Apr. 1981, subiect: NATO Mutual Support Act ‘PL
96-323:
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TU.S. officials combined the authority of the NMSA to waive the
nine most troublesome statutory provisions, the general contracting
authority of the DCINC, and the DAR deviation from regulatory re-
quirements and formed the “hybrid” NMSA/DAR (now NMSA/FAR)
acquisition authority, A message was drafted and sent to Headquar-
ters, Department of the Army (HQDA), indicating the intent to use
this new approach.?3® USAREUR officials received no negative re-
sponse from HQDA, and thus the NMSA/DAR acquisition format was
implemented in time for use in REFORGER 198133

b. Procedures

The creators of the NMSA/FAR acquisition format felt that its use
of the NMBA waiver authority made it subject to all the limitations
and requirements imposed by the NMSA.%%% Consequently, NMSA/
FAR acquisitions are subject to the $150 million obligational ceiling
and they are reported to Congress annually.®*® Further, use of the
NMSA/FAR transaction is limited to reimbursable acquisitions, be-
cause replacement-in-kind or exchange transactions can only occur
under acquisition only or cross-servicing authority of the NMSA. %37

Because of the scope of the DAR deviation,?*® use of the NMSA/
FAR authority is limited to acquisitions of services (and incidental
supplies). Supply acquisitions are not covered by this approach. As an
additional safeguard, the file must contain a Determination and
Finding (D&F) supporting the decision to use this format, a price
analysis must be conducted, and & determination as to a fair and rea-
sonable price must also be made.*%®

IV. ANALYSIS
A. NMSA IMPLEMENTATION PROBLEMS

1. Overly Restrictive and Confusing Implementing Regulations

The NMSA was passed with an effective date of August 4, 1980.%4°
By the original terms of this legislation, the acquisition only and
cross-servicing authorities contained within the Act were not self-
executing; they required that DOD prescribe implementing regula-

as9pg,
348¢e Memorandum, AEAJA-KL, 24 July 1951, subject: PL 96-323.
#See generally USAREUR Reg. 12-16, para, 12

$8USAREUR Reg, 12-16, para. 12a,

5%880e Message, supra note 328,

%S0e generally USAREUR Reg. 1216, para. 12a(1)
349126 Cong, Rec, 21,715 (1980)
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tions, reviewed by Congress, prior to use of the autherity.**! In pro-
mulgating these regulations, however, DOD failed “to fully recognize
or embrace the intent of Congress with regard to certain statutory
provisions and, therefore, did not reflect that intent in its implement-
ing documents and procedures.”**?

The original DOD regulation became effective in August 1980.°4%
Almost a full year later, none of the services had promulgated their
implementing guidance. By the summer of 1981 it became clear that
NMSA authority would not be available in time for REFORGER,
DOD’s implementing guidance was seen as the major reason for the
holdup:

The primary deterrent to a speedy implementation has
been the DOD guidelines, which served to confuse rather
than clarify the statutory authority. The DOD implementing
guidelines created delays by including provisions more re-
strictive then the Act, as well as by poorly defining certain
terms which have only served to confuse the two statutory
authorities. 44

The DOD implementing regulation has been revised twice since it
became effective in August 1980. In its present form it is still overly
restrictive, vague, and confusing. This section will examine some of
the major problems created for the field by DOD’s implementing poli-
cies and guidance

The NMSA clearly provided DOD with two distinct acquisition au-
thorities: 11 the authority to acquire goods and services through ac-
quisition agreements (acquisition only authority’; and 2) the author-
ity to enter into cross-servicing agreements, after consultation with
the Department of State, for the acquisition and transfer of logistic
support, supplies, and services. When first published, however, the
DOD regulation blurred this distinction by introduction of a new
term, “support agreements,”**® which was inartfully defined and
served to confuse the two authorities.*** One reason the distinction
between the two authorities was important involved its impact on the
appropriate level of authority for concluding agreements in the Euro-

5110 U.8.C. § 2329 11982;, amended by 13 US.C. § 1304:a)i6: Supp. I1I 1985
28250 K. Allen, supra note 107, at 1
#5Dep't of Defense Directive 20109, Mutual Logistic Support Between the United
States ind Other NATO Forces (Aug 25, 1980,
9K Allen, supra note 107, at 4.
#3See supra notes 320-21 and accompanying text
““See K. Allen, supru note 107, at 4
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pean theater.*’ Implementation of the Act within USAREUR was
delayed as a result.>*®

In the July 1984 revision to the DOD regulation, DOD eliminated
the term “support agreements.”*® In an attempt to clarify DOD's po-
sition, the revised regulation stated unequivocally that the NMSA
created two separate forms of authority. It then described each and
declared DOD’s intention to implement both.?3 DOD’s implementa-
tion of the acquisition only authority was, however, for unknown rea-
sons, overly restrictive. It prescribed a clear preference for use of the
cross-servicing authority and limited use of the acquisition only au-
thority as an interim measure, that is, only until a cross-servicing
agreement could be negotiated and concluded 35

As an aside, the July 1984 revision contained a reference to and
authorization for publication of a manual to provide guidance for ac-
quisition only transactions.®2 January 1, 1985, was listed as the date
by which the manual would be published.?>® To date, however, no
manual has been forthcoming. The current revised regulation has
dropped any reference to the acquisition manual.

The current regulation also continues to limit use of the acquisition
only authority to situations of an interim nature pending the conclu-
sion of a cross-servicing agreement.?** Mutual support agreements
have been negotiated and concluded with Belgium, Canada, Den-
mark, France, Germany, Italy, Luxembourg, the Netherlands, Nor-
way, Portugal, Spain, Turkey, the United Kingdom, and the NATO
Maintenance and Supply Activity.3* Significantly, by limiting acqui-
sition only authority to interim use, DOD has, in effect, all but pro-
hibited its use by the services. That the services need acquisition only
authorlty is evidenced by the continued viability of the NMSA/FAR
format. 3¢

Finally, the current revised regulation continues to provide prob-
lematic guidance to the field. Its use of the term “acquisition,” for
example, is confusing from the standpoint that the distinction be-

74t 7

%Gge Meseage, supra note 328

49See generally Dep't of Defense Directive 2010.9, Mutual Logistic Support Between
the United States and Governments of Other NATO Countries and NATO Subsidiary
Bodies (June 7, 1984

207, gt para. D.2

14, at para, E.2.

394 g para. E.3.

aso7g

3545¢e DOD Dir. 2010.9, pare 12

35USAREUR Reg, 12-16, app. A
55500 generally CSAREUR Beg. 12-16, para. 1b

231



MILITARY LAW REVIEW [Vol. 125

tween acquisition only and cross-servicing authorities is often
merged. In some provisions the term is used to apply to acquisitions
conducted under acquisition only authority®®” and in still others the

term refers to both authorities 3%

Additional examples of the problems generated by the confusing
and restrictive implementation by DOD of the NMSA are discussed
in succeeding sections.®*® Clearly, what is needed is a statement of
DOD policy that provides clear and concise guidance to the field on
NMSA usage. In addition, removal of the restrictions on use of the
acquisition only authority and publication of an instructional manual
on use of NMSA authority in general would be of significant benefit to
the services.

2. Different Support Requirements Warrant Different Procedures

Many of the problems associated with implementation of the
NMSA stem from DOD's failure to recognize that logistic support re-
quirements for U.S. forces are of two fundamentally different kinds
and the concomitant failure to provide for separate procedures to ac-
commodate these differences. The fact that there are two different
types of support requirements is reflected both in the two different
peacetime purposes of the NMSA and the two different congressional
grants of acquisition authority contained within the Act.

As discussed previously, the two peacetime purposes of the NMSA
are to provide for simplified procedures to facilitate the interchange
of logistic support between U 8. forces and the military forces of allied
countries in training and exercises and to permit better use of host
nation resources by providing U.S. forces with the means to acquire
support services without the need to resort to “complex contracting
procedures.”®® Congress granted DOD cross-servicing authority to
provide for support requirements of an “operational” nature.®®! It
granted acquisition only authority to resolve problems faced by U.S.
forces in acquiring “host nation support.”3%

It is at once axiomatic that U.S. forces’ operational and host nation
support requirements are fundamentally different. Operational sup-
port requirements are typified by the exigent circumstances encoun-
tered by troops in a field environment. Accordingly, they are driven

3¥"DOD Dir, 2010.9, para. D.3
3¥#DOD Dir. 2010.9, paras. D.6. 8
3550e ¢ g.. notes 36970 and accompanying text.
¥Record, supra note 38. at 34,368 istatement of Rep. Broomfield:
%1See Senate Report. supra note 9, at 3
e id

3828,

232



1989] NATO MUTUAL SUPPORT ACT

by field conditions that require simplified, mobile, and flexible pro-
cedures to accommodate the exigencies involved. Operational support
requirements are characterized by one-of-a-kind, low dollar value
transactions. Examples of this type of support are food, clothing,
billeting, POL, transportation services, ammunition, communication
services, spare parts, medical services, and training services.***

Host nation support, on the other hand, is support of a static and a
recurring nature. The acquisition of host nation support often ne-
cessitates the execution of acquisizion agreements of a highly com-
plex nature, applying over a long period of time, and involving a large
dollar amount. Examples of host nation support include base op-
erations support (including incidental minor construction), storage
services, use of facilities, and repair and maintenance services.>**

As has already been shown, the original DOD implementing regu-
lation merged the distinction between these two types of support re-
quirements and their corresponding NMSA authorities as well. In so
doing, DOD restricted NMSA usage to cross-servicing authority,
causing the birth of the hybrid NMSA/FAR authority. Tragically,
DOD failed to take full advantage of the momentum generated by
these legislative initiatives. As a result, the NMSA has not and prob-
ably never will realize its full potential.

An examination of the legislative history predating passage of the
NMSA clearly indicates that Congress was aware of the differences in
these support requirements.3®® Moreover, it is equally clear that Con-
gress, by including two separate authorities in the NMSA, intended
each to respond to a specific need: cross-servicing for operational sup-
port; and acquisition only for host nation support.’®® The fact that
U.8. forces in the field needed acquisition only authority is clearly
evidenced by the birth and subsequent growth of the NMSA/FAR
hybrid approach, The continued existence of the NMSA/FAR
approach is, again, proof of & present need for a stand alone acquisi-
tion only authority.

The two sections that follow will examine each of these different
support requirements, focusing on the problems unique to each
Special emphasis is placed on the continued need for separate policies

350 supra note 145

298¢ e.g,, Hearings, supra note 29, at 47 statement of Brig. Gen. Wayne Alley,
Judge Advocate, US. Army Europe!

3%See ¢.g., Hearing, supra note 51, at 6-7 istatement of Lt. Gen. Arthur J. Gregg,
Deputy Chief of Staff for Logistics, U.S. Army),
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and procedures responsive to the unique problems generated by each
form of support.

B. OPERATIONAL SUPPORT
REQUIREMENTS

1. Introduction

Operational support concerns, as reflected in NMSA’s legislative
history, focus on the need to resort to Foreign Military Sales pro-
cedures to transfer support to our allies in combined training and
exercises and the need for US. forces to resort to formal, time-
consuming contracting procedures to meet emergency logistics re-
quirements under field conditions.*" In short, what the U.S. forces in
the field needed was (and is) a simplified, flexible, and deployable
system to acquire and to transfer operational support. What they re-
ceived were traditional contracting procedures, minus the nine statu-
tory provisions waived by operation of the Act.

Once again, confusing and restrictive DOD policy was the source of
the problem. The legislative history expressed concern that ac-
quisitions under NMSA authority should comply with “general prin-
ciples of prudent procurement practice.”*®® This concern was liberally
interpreted by DOD officials as evidence of an expressed intent to
“graft” the newly enacted NMSA authority onto the existing DOD
procurement system, as implemented by the then DAR. What this
did, in effect, was “wed” implementation and usage of the NMSA to
the contracting community, with only secondary involvement by the
logistics community. This is not to suggest that overall responsibility
for the NMSA belongs entirely in either camp. Rather, for purposes of
operational support requirements, primary responsibility should re-
side with the logisticians. As will be shown in the next section, be-
cause of its complexities and high dollar value, responsibility for host
nation support quite correctly requires the involvement of the con-
tracting community. *%°

As aresult of DOD’s adherence to established contracting channels
in implementation of the NMSA, questions concerning DAR:FAR
applicability have plagued NMSA usage since its inception. The
following sections examine this controversy. The concluding section

“]d. at 4 1statement of Hon. Robert W, Komer. Under Secretars of Defense for
Dep't of Defense

ce DOD Dir. 20109, para. D.6

ee (nfra notes 407-12 and accompanving tex:.
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discusses the unique opportunity for field usage presented by the
NMSA, with suggestions for establishment of a procedure to create a
truly deployable cross-servicing system.

2. FAR Applicability

The question of FAR applicability to NMSA transactions is es-
sentially a question of congressional intent. More specifically, in
passing the NMSA, did Congress intend it to be an extension of the
Armed Services Procurement Act (ASPA) and, therefore, subject to
the existing system of implementing regulations? Or did Congress, in
enacting this new legislation, intend to create a truly separate au-
thority, requiring the creation of its own, parallel system, drawing on
the DAR only for its experience and expertise on an as-needed basis?
This question and those corollary to it have been among the most
intensely debated questions surrounding passage of the Act ™

Those individuals advocating the NMSA as an extension of the
ASPA (and therefore subject to the FAR) argue that Congress in-
tended the NMSA to be authority for DOD to use simplified contract-
ing procedures to enter into agresments with qualified governments
and NATO subsidiary body organizations for the acquisition or recip-
rocal provision of logistic support, supplies, and services. In support of
this position, they point to section 2343(a) of the Act,*’! which pro-
vides that, with the exception of the nine statutory provisions that
may be waived, NMSA transactions must, in all other respects, com-
ply with the ASPA. Because the ASPA applies to all NMSA transac-
tions, and because the FAR implements ASPA within DOD, it neces-
sarily follows that the FAR applies to all NMSA transactions.®7?

As further support for this proposition, proponents of this position
point to evidence of DOD’s intent to make the NMSA subject to the
FAR in the implementing regulation, That regulation provides that
acquisitions conducted under NMSA authority shall comply with
“general principles of prudent procurement practice”™ and that
when implementing the NMSA, existing DOD acquisition and logis-
tics principles will be used.37*

#Gee ¢.g., Memorandum for Arthur Daoulas, Deputy Assistant Secretary of the
Army (Aequisition) from Col. Richard J. Womack, Principal Assistant for Contracting
121 Oct. 1980} idiscussing DA implementation of Public Law 96-323, the NATO
Mutual Support Act of 1979}

M1 VS.C. § 2343(a) (Supp. V 198T)

3728¢g Memorandum, suprg note 370, at 1

973DOD Dir. 2010.9, para. D.6.
anspg
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Resolution of this question requires reference to the Act as origi-
nally passed.’™® The Act provided that the authorities conferred by
the NMSA for DOD to enter into acquisition only and cross-servicing
agreemente were not self-executing. Rather, the Act required DOD to
prescribe its own regulations prior to use of either of these author-
ities. If Congress had intended to “graft” this new authority onto ex-
isting regulations, then the requirement for newly promulgated regu-
lations would be rendered meaningless.

Arguments that NMSA transactions are subject to the ASPA in all
respects, with the exception of the nine waived provisions, also miss
the mark. Apart from the six provisions included in the ASPA from
which NMSA transactions are excluded, very few provisions remain
that, because of the subject matter involved, are applicable to NMS8A
transactions.*’® In addition, the sections in the ASPA from which
NMSA transactions are exempted relate to basic contract functions
as to competition. solicitation, award, cost and pricing data, and ex-
amination of records.*”" Application of the FAR minus these provi-
sions and contracting concepts “would produce a fragmented set of
requirements and procedures of questionable value ”3"®

As a final note, the requirement to conduct NMSA transactions in
consonance with “principles of prudent procurement practice” has its
origin in House and Senate concerns expressed prior to passage of the
Act.>™ As such, these congressional references to acquisition princi-
ples were a reference to the need to exercise good business judgment
and were not an imposition of the very regulatory scheme on NMSA
transactions® that Congress was enacting legislation to avoid

3. Contracting Authority

An important corollary to that of FAR applicability is whether
NMSA transactions involving reimbursable acquisitions require the
involvement of a warranted contracting officer. Supporters of this po-
sition point, again, to the DOD regulation, which provides in part
that “[plersonnel implementing these agreements and arrangements
by issuing and accepting requisitions or other forms shall be desig-

17510 UL.8.C. § 2329 119821, amended by 13 USC § 1304ia!i6: :Supp. IV 19861

*¢S¢e Comment 2. AEAJA-KL. 11 May 1987, subject: Contracting Under NATO
Mytuel Support Act. Waiver of FARDFARS

)

‘;’*See Senate Report. supra note 70. at 3; see also House Report. supra note 17, at 11
0See id
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nated specifically and shall be selected so as to have the necessary
knowledge and experience to carry out authorized transactions in ac-
cordance with applicable laws, this Directive, and other implement-
ing regulations 7!

Proponents of this position point to the fact that it is a well es-
tablished principle of acquisition law and practice that the contract-
ing officer is the single, responsible U.S. Government representative
authorized to contract on behalf of the government. As such, his or
her position is one of speeial trust and independence that cannot or
should not be compromised **? Moreover, acquisition restrictions in
annual DOD authorization and appropriation acts and other acquisi-
tion laws (e.g., fiscal laws) apply to NMSA transactions.®** In addi-
tion, the application of nonreciprocal pricing principles requires a
price analysis and a fair and reasonable price determination. Because
of the broad and highly specialized range of knowledge, experience,
and pricing expertise required, it is argued that only warranted con-
tracting officers are able to adequately represent the government’s
interests in NMSA acquisitions.

The argument that only warranted contracting officers may obli-
gate the government in NMSA transactions is specious. Although
admittedly vague, the DOD policy to have only qualified personnel
conduct NMSA actions was meant to restate congressional emphasis
on the need to have knowledgeable personnel conducting the issuance
and acceptance of orders and requisitions for support. Emphasis by
Congress on simplified procedures for pricing (reciprocal pricing), for
example, indicates a preference for simplified procedures that do not
require contracting officer involvement.

That is not to say, however, that all NMSA acquisitions should be
conducted by non-contracting personnel. The circumstances of the in-
dividual acquisition should dictate the need for and the involvement
of a contracting officer. Once again, the distinction between op-
erational support and host nation support becomes important. For
example, a high dollar value, complex, long term acquisition of stor-
age services involving the POMCUS%* program, requiring special-
ized expertise in price analysis and negotiation as well as detailed
knowledge of funding restrictions, may well necessitate use of a con-
tracting officer and supporting personnel 3%

S81DOD Dir, 2010.9, para. F.7,

3%29e¢ FAR 1.602

DD Dir. 2010.9, para. F-4

#4Prepositioned Organization Materiel Configured to Unit Sets.
3%See infra notes 409-10 and accompanying text.
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The questions regarding FAR applicability and the need for war-
ranted contracting officer involvement in NMSA transactions
represent yet another example of the problems in NMSA im-
plementation and usage created by vague and confusing DOD guid-
ance. The present DOD regulation should be revised to clear up this
controversy.

3. Fully Deployable Reciprocal Support Procedures

The legislative history of the NMSA is replete with references to a
field functioning system for the mutual exchange of logistic
support.?®® The point was stressed in committee hearings time and
again that NATO military operations must be conducted on the basis
of a coalition approach.®*” American forces will be required to fight
next to British, German, Dutch, Belgian, Italian and other allied mil-
itary forces.?®® With this in mind, the “important guestion”®*® of
mutual logistics support arises. The armed forces of each Alliance
country “cannot all behave as if we were logistically independent
when in the crunch we will all be dependent on each other. Hence the
first purpose of the proposed legislation is to facilitate such mutual
support, especially in peacetime training and exercises, to facilitate
common readiness in event of war.”®*® Moreover, the purpose of com-
bined training and jointly held exercises is to “test the ability of our
forces, and those of our Allies, to function under wartime con-
ditions. ... [Qlur arrangements for mutual logistic support during
exercises should be as close to realism as we can practically make
them,”?%*

A second reason for simplified procedures for mutual logistic sup-
port is the fact that U.S. forces operate in Europe “at the end of a
logistic pipeline 3,000 miles long.”**? The end result is therefore al-
ways “short-term demands” for support by U.S. forces.*** By this
same token, our Allies, although operating under a shorter pipeline,

$5%5¢e ¢.g., Senate Report, supra note 9, at 12; see also Hearing, supra note 51, at 4
istatement of Hon, Robert W. Komer, Under Secretary of Defense for Policy, Dep't of
Defense!

S71g

S%Hegaring, supra note 51, at 4 istatement of Hon, Robert W. Komer, Under Secre-
tag%‘g?};’ Defense for Policy, Dep't of Defense!.

39074
o7y
927,
58374,
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often require short-term support during training and exercises. The
NMSA was designed as a means for U.S. forces to acquire and to
transfer support quickly and efficiently under field operating con-
ditions.?**

The need for a deployable, field functioning system for the reciproc-
al provision of logistic support is easily established from a review of
the legislative history. It also seems equally clear that Congress in-
tended the cross-servicing authority to provide the statutory basis for
the establishment of such a system.>*® The question arises as to why
such a system has not been forthcoming. The answer to that question
lies, once again, in the confusing DOD guidance.

As discussed earlier, the DOD regulation requires that acquisitions
under NMSA authority comply with “general principles of prudent
procurement practice” and with existing DOD acquisition prineiples.
In addition, personnel empowered to conduct NMSA transaction
must be specifically designated, having the requisite knowledge of
applicable laws and regulations.?*® These policies and guidance have,
in the past, been interpreted as requiring that all NMSA acquisitions
comply with FAR requirements and that reimbursable acquisitions
be conducted by warranted contracting officers.3®”

To add to this confusion, the regulation also states that “when use-
ful and applicable, DOD components are encouraged to establish sim-
plified procedures under cross-servicing agreements, implementing
arrangements, contracts, or other contractual instruments under the
NMSA similar to those used in basic ordering agreements, with au-
thority to place orders delegated to the lowest practical and prudent
level "#%® The implication of this provision is that DA is free to es-
tablish a system for fulfilling operational support requirements that
does not require application of the FAR or the use of warranted con-
tracting officers for reimbursable acquisitions. Still, DOD’s intent in
this regard is unclear. The HQDA response has largely been inertia
What is needed is a clear, unequivocal statement from DOD that ac-
quisitions under the NMSA are, in fact, not subject to FAR require-
ments, although DOD components should continue to refer to the
FAR for guidance. This statement should also clearly state that war-
ranted contracting officers may, but need not, conduct acquisitions
under the Act.

“*“Hearing, supre note 51, at 6-7 istatement of Lt. Gen. Arthur J, Gregg, Deputy
Chief of Staff for Logisties, U.S. Army ’

55¢ Senate Report, supra note 9, at 12

3%6DOD Dir. 2010.9, para, F.7

#75ge Memorandum, supra note 370, at 1

35DOD Dy, 2010.9. para. F.7
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On a more positive note, USAREUR has established extensive pro-
cedures covering NMSA transactions.>®® Most importantly, they pro-
vide for delegation of the administration of certain specific and gener-
al implementing arrangements down to the command level. The au-
thority to acquire and to provide support is also in the delegation.®™”

The problem with the USAREUR procedures is that they are de-
cidedly vague, both with respect to FAR applicability and the need for
contracting officer involvement in the acquisition process. Further,
the USAREUR approach fails to provide standardized procedures for
local command administration of these agreements. It leaves the es-
tablishment of internal procedures for redelegation, selection of qual-
ified personnel for placing and accepting orders, and the assurance of
adequate NMSA ceiling authority and fund availability to each indi-
vidual command tasked with administering an implementing
arrangement.*”!

As stated earlier, the July 1984 DOD implementing regulation
called for publication of an acquisition manual.®? In 1984 a draft
version of such a manual was compiled by representatives of the DOD
components, under the direction of the Special Assistant to the
DCINC for Host Nation Negotiations, Headquarters, EUCOM.*%3
That draft included a provision for field acquisitions that could form
the nucleus upen which a deployable system could be based. It was
based on the DAR small purchase provisions and the concept of an
ordering officer. Under this procedure, called “simplified acquisition
authority,” a field commander of the rank of 0-5:G8-14 or higher
would be authorized to acquire logistic support, supplies, or services,
of a value less than or equal to $25,000, without the need of a war-
ranted contracting officer. In addition. the 0-3:GS-14 could designate,
in writing, a subordinate to carry out the transaction. The 0-5/GS-14
would, however, still have to approve the transaction in advance and
would remain personally responsible for the acquisition. Specific

training for designated personnel would also be provided.*®*

It is beyond the scope of this article to delineate with any degree of
specificity the procedures that should be used for a field functioning

nerails USAREUR Reg. 12-16,
SAREUR Reg. 12-16. paras. 10). 1ib

Sec supra notes 52 and accompanying text
"L, Aron. Acquisition of Logistic Support from Governments of Other NATO Coun-
tries and NATO \ub idiary Bodies ' Mar. 13, 19841 :unpublished manuscript, proposed
draf: asquisition mansal

“rd
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logistic support system. There are, however, certain basic require-
ments that such a system should meet. It should be deployable and
mobile (making reliance on contracting officer support impractical);
it should be flexible enough to adapt to changing conditions on today’s
integrated battlefield; and, finally, the procedures involved should be
simple (for ease of use) and standardized (to present a common face to
our Allies). Empowering field commanders with limited authority to
acquire operational support is a positive step in this direction.

C. HOST NATION SUPPORT
REQUIREMENTS

1. Introduction

Army requirements for host nation support, provided under NMSA
authority, are many and varied. Most notably they include storage
services,® base operations support,*®® and repair and maintenance
services.**” For fiscal year 1985 the total amounts expended for host
nation support by the Army exceeded 353 million, over half the
NMSA ceiling allocation available for all DOD components.**® In-
terestingly, only eleven separate NMSA transactions were involved
in these expenditures.*®®

As might well be expected, these eleven acquisitions of logistic sup-
port and services involve very complex, high dollar value acquisition
agreements. They also involve static, recurring, long term support
requirements, some of an indefinite duration. Indeed, several of these
agreements*®!® predate passage of the NMSA.

4954n example is the agreement for storage services between the United States and
the Grand Duchy of Luxembourg. Under that agreement, WSA (Warehouse Services
Agency), a government owned company formed to perform these services, receives,
stores, preserves, and maintains approximately 89,000 short tons of U8, Army war
reserve materials requiring 200,000 square meters of storage space. See 5. Kasparizn,
Commander's Briefing Book of Host Nation Agreements (May 31, 1985 (unpublished
manuscript on file at the Host Nation Support Branch, U.S. Army Contracting Center,
Europe’ [hereinafter Briefing Book;

495An example is the base operations agreement between the United States and the
Federal Republic of Germany for operation of the Garlstedt Cantonment Area. Under
this agreement, the Federal Ministry of Defense provides base operation services in
support of the 2d Armored Division (Forward) at Lucius D. Clay Kaserne. See Briefing
Book, supra note 405,

#7An example is the for repair and services of US. army
trucks provided by the Ministry of Defense, Federal Republic of Germany. at Juelich.
Germany. See Briefing Book, supra at 405,

:‘::IS;e Briefing Book, supra note 405,

a0pg

241



MILITARY LAW REVIEW [Vol. 125

Unlike the problems experienced in acquiring and transferring op-
erational support, the problems associated with the acquisition of
host nation support do not, for the most part, stem from poor guidance
or from the dogmatic adherence to traditional contracting methods.
As a result, problems experienced by U.S. forces in the acquisition of
host nation support involve traditional issues of government contract
law. As will be shown in the succeeding discussion, they focus on
formation issues, claims and disputes, and significant fiscal law con-
cerns

For purposes of illustration and discussion, this section will refer to
a case study involving an agreement between the U.S. and the Feder-
al Republic of Germany (FRGJ, concluded under NMSA authority, for
the acquisition of storage services. This agreement has proven to be a
test case with the German Government where many of the current
problems and shortfalls in the acquisition of host nation support have
surfaced,

Specifically, this agreement concerned a USAREUR requirement
for war reserve storage of approximately 63,000 metric tons of U.S.
Army owned stocks. Shortages in NATO infrastructure funding,
which could have been used to construct storage facilities, required
T.S. forces to seek an alternate means to meet this requirement. An
agreement for storage services under NMSA authority was the cho-
sen format

U S. officials approached the Federal Ministry of Defense (FMODI,
FRQG. to provide the required services. The FMOD indicated it did not
have the resources to provide these services but referred the U.S, to
the Federal Ministry of Finance, (FMOF), FRG. which provided sim-
ilar services to the German armed forces. The FMOF was contacted
and it expressed a willingness to perform the services.

An implementing arrangement was concluded under the Mutual
Support Agreement between the U.S. and the FRG. That implement-
ing arrangement provided that the FMOF would task a government-
owned corporation, Industrieverwaltungsgesellschaft (IVG), to per-
form the services. IVG provided petroleum and ammunition storage
services for the German armed forces. The implementing arrange-
ment also provided that the details of the support would be negotiated
between IVG and U.S. contracting personnel in the form of an order.
The order would be in the nature of a service contract on a cost
reimbursement basis. It would be funded with annual appropriations.
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2. Funding
a. Annual Funding for Multi-Year Commitments

A common thread running through all host nation support agree-
ments is that they are funded with annual appropriations.**' U.8
officials are therefore prohibited by law*'? from making any com-
mitments beyond the present fiscal year, save those “subject to the
availability of funds.”*!® These funding restrictions have created sig-
nificant problems with our allies in securing much needed host nation
support.

Agreements for host nation support, such as base operations or
storage services, generally require the host nation to acquire facili-
ties, hire personnel, and enter into subcontracts on behalf of the U.S.
These actions typically require the host nation to make long term
commitments. U.S. problems in the area of funding center on the ten-
sion created between the need for these long term host nation com-
mitments and the U.8.’s inability to commit itself to payment for sup-
port beyond the current fiscal year term,

A major host nation concern with regard to the U.8s inability to
commit itself beyond the near term invelves labor force concerns,
long term employment contracts, and associated termination costs.
NATO host nation governments are working with a constant labor
force, characterized by conditions of full employment and a nonmo-
bile pool of workers.*!* In contrast, the American labor force is highly
mobile and variant, with a relatively high percentage of unemployed
workers.*!3 In general, it is difficult, at the outset, for NATO host
nations to find the personnel needed to fulfill long term U.S. support
requirements. Added to the availability of manpower problem is the
problem of strong labor unions that require long term employment
contracts with healthy severance pay penalties.?'® In addition, de-
pending on the type of arrangement, personnel hired for use in per-
forming work on U.S. support agreements are often hired as host na-
tion government employees, making termination difficult if not im-
possible.

“11Sge Briefing Book. supra note 405

210 US.C. § 134Lia) 11982)

“9Sge DOD Dir. 2010.9, para. F 4

**4Sge Frisch, European Overview Part I: Competition, Education, and Tazation, 5
Concepts 7, 35 {19821

5 i

4195ee 1d,
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Besides labor force concerns, performance of a storage or base op-
erations agreement may require the host nation to enter inte long
term lease agreements to secure the facilities needed to perform the
requested services. In the IVG arrangement, for example, German
landlords were generally unwilling to accept less than a five-year
lease term, This unwillingness was due, in part, to local customs. It
was also the result, however, of the need to make significant altera-
tions to the physical configuration of the facilities to accommodate
storage of large, heavy military equipment.

Performance of a complex agreement for host nation support typi-
cally requires the host nation to enter into a number of subcontracts
with commercial firms to meet U.S. requirements. Services such as
maintenance of facilities and guard services are prime areas for sub-
contracting. As is true with personnel contracts and lease agree-
ments, long term host nation commitments are often required. From
a cost effectiveness standpoint, long term arrangements certainly
prove mare beneficial to U.8. interests.

These and other problems with regard to funding surfaced in nego-
tiations with IVG for war reserve storage services,*!” The German
position on these points ig indicative of the response the U.S. will
likely meet in future negotiations with our other Allies for long term
host nation support. The German position was simply that questions
and concerns generated by annual funding restrictions are strictly
internal U.S, matters of no concern to the Germans. If the U.S. has a
requirement for long term support, then it is up to the U.S, to guaran-
tee payment for the entire period support is required. This guarantee
must extend to all costs associated with performance of the agree-
ment, to include all costs incurred in the event the agreement is can-
celled. In this same vein, it was clear from discussions with the Ger-
man negotiators that IVG had been instructed by the FMOF to
undertake no financial risks (“kein riskio™ in performing this
agreement.

When faced with such a Hobson’s choice, the kind of creative law-
yering such a situation engenders is surprising. As might well be
expected, several compromise measures were suggested to satisfy
German concerns. With regard to time limitations, it was stressed
that, although the order for services would be funded annually, the

4171t should be noted that. from November 1983 until July 1985, the author was the
legal advisor (o the U.S. contracting delegation responsible for negoriating the order
for storage services with IVG. As such, much of the information expressed regarding
this acquisition is based upon personal experience
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implementing arrangement would be renewed in five-year in-
crements, thus evidencing U.S. intent for a longer term arrangement.
The downside of this approach to the Germans was the fact that the
U.S. was not legally obligated beyond the current fiscal year.

It was not possible to obtain multi-year funding for this require-
ment. As an alternative, it was proposed that the agreement be struc-
tured to take advantage of the U.S. statutory exception to the bona
fide needs rule for depot maintenance contracts.*!® This exception
makes current fiseal year appropriations available to fund a contract
for depot maintenance services for a period of twelve months begin-
ning at any time during the fiscal year. The agreement for storage
services could then be signed with an initial performance date be-
tween six to nine months after the beginning of the fiscal year. In this
way, IVG would always have at least six months’ advance notice of
the U.S. intent to fund or cancel the agreement for the succeeding
year.

The structuring of agreements for storage services to cross fiscal
year lines and empty gestures of good faith regarding the duration of
support agreements are acts of desperation on the part of U.S. forces
that skirt the real issue. What is really needed, if the U.S. is to have
any hope of acquiring continued long term support from Alliance
countries, is a specific line item appropriation for host nation support
under the NMSA, with a five-year period of availability. Appropri-
ated amounts should parallel those presently in place for the artificial
NMSA ceiling authority (i.e., $150 million).

b. Advance Payment Authority

Another funding issue related to host nation support acquisitions
relates to the often repeated request by host nations for advance pay-
ments by the U.S. to cover start-up costs and the costs of initial com-
mitments. In the IVG agreement, for example, IVG proposed to es-
tablish a daughter company, MDBG,*'® for the singular purpose of
performing the services required by the U.S. forces. The FMOF com-
mitted itself to providing DM 100,000 as formation capital under Ger-
man law. The new company would, however, have no operating capi-
tal to meet start-up costs and to make initial commitments.

In general, advance payments in connection with government con-
tracts are prohibited by title 31, United States Code, section 3324.
Title 10, United States Code, section 2396, however, provides limited

€910 US.C. ¥ 24101a) 119821
1%Marerialdepot Betriebsgesellschaft mit beschraenkter haftung,
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authority for U.S. forces to make advance payments under certain
situations. Most relevant to this discussion is the situation where ad-
vance payments are required by the laws or ministerial regulations of
a foreign country, an exception that did not apply to the IVG arrange-
ment. Contracting personnel specifically apply for approval of ad-
vance payments, but the authorization is only granted on a case-by-
case basis, *?

At the time the U.8. military approached Congress for legislative
relief {resulting in passage of the NMSA), it had very little experi-
ence with regard to the problems acquisition of long term support
would create. If U.S. forces had been aware of the problem regarding
advance payments, this would have resulted in a request for waiver of
a tenth statutory provision. What is needed then is an amendment to
the Act providing for relief from this prohibition

c. The Coneept of “Full Funding”

In the course of acquiring host nation support, another major fund-
ing issue arises that, by either design or happenstance, is patterned
after U.S. pricing policy for Foreign Military Sales cases under the
Arms Export Control Act. As discussed previously, U.S. policy in this
regard is that prices cited in the DD Form 1513 were estimates
only.*?! The receiving country must agree to open-ended liability,
remaining responsible for all costs associated with filling its request
for supplies or services.

Increasingly, our allies have taken a similar approach to U.S. re-
quests for host nation support. As & result, host nations have begun to
object to U.S. attempts to place funding ceilings on itz liability for
payment under specific support agreements. The host nation position
is simple: although it may be willing to undertake to meet U.3. forces’
support requirements, it will not assume any financial risks in the
process.

This host nation “full cost” positien is particularly troublesome
when viewed in terms of termination or cancellation charges in con-
nection with long term commitments made in the performance of a
support agreement. From a U.S. fiscal law standpoint, the U.S. can-
not commit itself to an open-ended, indeterminate liability *** U.S
liability for contingencies must be limited to avoid potential Anti-
deficiency Act violations.

000 1U.S.C. ¥ 2396 11982
“:Sgy supra notes 22-27 and accompanying text
210 U &.C. ¥ 1341 12982:
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The problems surrounding the use of annual funds for multi-year
agreements are not new. The legislative history of the Act mentions
DOD concerns in this regard.**® Indeed, the predecessor bill to the
NMSA,*** submitted by DOD, contained a specific provision that
dealt with multi-year agreements.*® The focus of that provision was
on agreements entered intoc under NMSA authority “for base op-
erations support or use of facilities (and related services).”*?® Under
this proposal, such agreements would be allowed to extend for periods
in excess of one year. Obligations incurred under these agreements
would be recorded during the period (fiscal year) the support or ser-
vice was provided. Special provisions were included for contingent
liabilities, such as “personnel separation allowances” and “costs of
cancellation or termination of the agreement.”*%" As an alternative to
a specific line item appropriation for host nation support, Congress
could provide general legislative relief through incorporating such a
provision, or a similar provision, as an amendment to the NMSA,

From the host nation perspective the equation is a simple one. If
the U.S. desires support on a long term basis, then the U.S, should be
able to provide guarantees that it will compensate the host nation for
the entire period support is required. Moreover, as the support is en-

See Hearings, supra note 29, at 28 (siatement of Brig. Gen. Wayne Alley, Judge
Advocate, US. Army, Europe!

4See id. at 212

“That provision is as follews

(2i Agreements entered into pursuant to this section for base op-
erations support or use of facilities (and related services) may extend for
terms longer then one year. Obligations incurred under an agreement for
& term longer than one year may be recorded during each reporting period
in which the support or other service is provided, but—

(i) with respect to personnel separation allowances, may be recorded
against applicable current appropriations in the full amount of the liabil-
ity therefor that accrues during the reporting periods of each fiscal year
and shall remain obligated without fiscal vear limitation unti) expended,
or o longer required, to liquidate that liability; and

(i) in the event funds are not made available for the continuation of
such an agreement into a subsequent fiscal year, may be recorded in the
amount of the costs of ion or i of the dur-
ing the reporting period in which the liability for such costs ceases to be
contingent and becomes payable, and may be paid from—

1A) appropriations originally available for the performance of the
agreement concerned;

(B; appropriations currently available for acquisition of the equip-
ment. materials, goods, other supplies or services concerned, and not
otherwise obligated; or

(C) funds appropriated for those payments.

See Hearings, supra note 29, at 4-5
gy
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tirely for the benefit of the U.S., the U.S. must agree to open-ended
liability and agree to pay all costs associated with operation and ter-
mination of these support agreements

Finally, provision of logistic support by the host nation is a discre-
tionary act. Esoteric references to alliance cooperation are not always
controlling. What matters, essentially, is the concept of “goodwill.”
This is a finite commodity that is quickly expended by an inflexible
attitude and corresponding references to domestic funding restric-
tions. What is really needed are funds specifically appropriated for
uge in NMSA acquisitions that have a multiple-year period of avail-
ability. Alternatively, amendments to the Act to facilitate acquisition
of host nation support are required.

2. Government Owned Corporations

The NMSA is authority for U.S. forces to acquire and to transfer
support at the government-to-government level. As such, host nation
support can be acquired under the NMSA in one of two basic ways:
direct acquisition from the resources of the host nation; or an indirect
acquisition of support through the host nation from a private
source.*?* In the case of the direct approach, it is permissible for U.S
forces to make arrangements to acquire the support directly from the
host nation agency tasked to provide it. In the case of the indirect
approach, however, for the transaction to retain its nation-to-nation
character all arrangements should be made through the host nation.
U.S. forces should not deal directly with the private source.

Unfortunately, in practice, the methods of acquisition and the lines
of authority are not so clear cut. Moreover, U.S, acquisitions, in the
future, will see more merging between these two methods. This is
largely due to the unique, complex, and long term nature of the U.S.
forces’ requirements for host nation support. These are requirements
that typically involve substantial commitments of personnel, leases
of facilities, and the need for capital to fund start-up costs. Most allied
countries do not have the direct resources to meet such requirements.
As an alternative, host nations will turn increasingly to whole or
partly owned for funded) government corporations to meet U.S. sup-
port requirements,

In the case study involving the acquisition of war reserve storage
services by U.S, forces from the FRG, the implementing arrangement
was concluded between USAREUR, the FMOF, and the FMOD. The

##See U.8.C. ¢ 2344ibn 1) iSupp. V 1987+
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implementing arrangement then designated IVG to perform the ser-
vices and provided for conclusion of an order for the services between
U.S. contracting personnel and IVG representatives. IVG, in turn,
proposed to establish a subsidiary company {MDBG) that would ac-
tually be required to perform the storage services.

During negotiations with IVG, serious questions arose concerning
its status as either a private corporation or an agency of the FMOF
and consequently the FRG. The distinction as to status was critical
for several reasons. First and foremost was the obvious effect IVG's
status as a private firm would have on USAREUR's ability to proceed
with this acquisition under the authority of the NMSA. If IVG was, in
fact, a commercial business entity, then more direct involvement by
the FMOF or the FMOD in the acquisition was required to preserve
the government-to-government character of this arrangement
Alternatively, if this could not be accomplished, commercial contract-
ing methods would have to be used. A primary concern in this regard
was the U.8's ability to justify IVG as a sole source for this acquisi-
tion.

IVG's private or public status had additional ramifications. Most
important for the purposes of this discussion were the payment by the
U.S. to IVG of a profit or fee and the requirement for the U.S. to pay
taxes of a corporate nature. Regarding the question of profit or a fee,
in its initial propoesal IVG sought a fee of between five and six per cent
of the total costs incurred. The method for calculating the fee would
therefore be on a cost-plus-a-percentage-of-cost basis, where the con-
tractor has an incentive to drive-up and not to hold down costs.

There is a statutory prohibition against using the cost-plus-a-
percentage-of-cost contract type.*2® This provision, however, is one of
the nine statutory provisions that can be waived in NMSA transac-
tions. Waiver of this provision is based upon the understanding that,
because NMSA transactions would be concluded at the government-
to-government level, profit or fee would not be a factor.**” As a result,
the statutory prohibition could be waived to allow the host nation to
impose a charge in the form of an administrative surcharge to cover
expenses incurred in administration of the agreement.

It was obvious from IVG’s written submissions and from state-
ments made in negotiations that both IVG and MDBG were com-
mercial firms, organized on a profit making basis. This illustrates two

4#See supra note 236 and accompanying text.
“9See Hearings, supra note 29, at 32 (statement of Brig. Gen. Wayne Alley, Judge
Advocate, U.S. Army, Europe'.
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key points. The first involves the complex, multifaceted corporate sta-
tus of IVG tand MDBG), a phenomenon that might be termed the
“chameleon effect.” It seems that for certain purposes (i.e., eligibility
to perform the services as a directed source) IVG was a government
agency, and for other purposes, such as charging a profit and tax lia-
bility, it was a private concern,

The second point illustrated by IVG’s dual nature involves certain
assumptions made by Congress concerning the nature of the relation-
ship between the parties to a NMSA transaction. Of paramount
concern here is the assumption that NMSA transactions would be
noncommercial in nature. Clearly, the learning point from the IVG
experience in this regard is that NMSA transactions involving par-
ticipation by a government owned corporation will retain some com-
mercial aspects. As a result, “blanket” application of the NMSA waiv-
er provision may not always be in the government’s best interests.
Further, involvement by contracting professionals in a transaction of
this nature is absolutely necessary to adequately protect gov-
ernmental interests

Another issue raised by host nation involvement of a government
owned corporation to perform services for the U.S. forces is the ques-
tion of taxes. Typically. an agreement for host nation support will be
on a cost-reimbursement basis. As such, the U.S. Government is obli-
gated to reimburse the corporation for all costs it incurs in the per-
formance of this agreement. While the corporation may enjoy the
financial backing of the country involved in general, it receives no
special status with regard to taxes, Of particular concern are real
estate, business, and municipal taxes.

It is DOD policy to secure relief to the maximum extent practicable
from payment of foreign taxes with appropriated funds.*>! Toward
this end, DOD has established a Foreign Tax Relief Program, *3? This
program involves designation of a single military commander as
responsible for & given country. That military commander then has
the following responsibilities: maintain a current country tax law
study; serve as a single point of contact for U.S, contracting officers to
investigate and resolve specific foreign tax relief matters; and serve
as liaison with responsible Department of State and local foreign tax
authorities.

Problems of tax liability involving a foreign corporation, such as in

“'See Dep't of Defense Directive 5100.64, DOD Foreign Tax Relief Program :June
12, 1979 [hereinafter DOD Dir. 5100.64)
Gaipy
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the IVG case, are complicated and involve highly sensitive issues. If
questions of this nature should arise, it is important that they be
surfaced early on in the negotiations. Ideally, the corporation’s status
and the U.8. Government'’s liability for payment of taxes should be
agreed upon, in writing, in advance of concluding the NMSA transac-
tions. If agreement cannot be reached, compliance with the DOD For-
eign Tax Relief Program is required.

The questions raised by host nation use of government owned or
financed corporations to provide support to U.S. forces are important
in several respects. Because of the resource intensive and complex
nature of the support involved (i.e., storage services) future U.S. re-
quirements for host nation support should see increased use of gov-
ernment corporations. In this vein and, again, drawing on the prob-
lems encountered in the IVG experience, how U.S. officials resolve
these problems will have a decidedly precedent-setting effect. Experi-
ence dictates that our allies have long-term memories, Concessions
and deviations from U.S. procedures made in the course of concluding
an agreement for one acquisition will undoubtedly change future ac-
quisitions with that country as well, particularly if the change or de-
viation proved beneficial to the host nation. Perhaps more im-
portantly, however, is a corollary to the idea of intracountry prece-
dence. Experience also dictates that there is continuing dialogue or a
process of “networking” between Alliance countries. Concessions and
deviations from U.S. procedures with regard to a particular acquisi-
tion may very well necessitate across-the-board changes in U.S, poli-
cies and procedures within the European theater.

D. FINANCIAL POLICY
1. Reciprocal Pricing

The Act, the implementing regulation,**? and the financial policy
Instruction?* all emphasize reciprocal pricing as the preferred prie-
ing arrangement for reimbursable NMSA transactions. Reciprocal
pricing is based essentially on the concept of parity or equality in
pricing. Under this form of financial arrangement, the host nation
agrees to charge prices identical to those charged its own armed
forces for supplies and services from host nation resources.**® For
supplies and services that the host nation acquired for the U.S. from a
host nation contractor, the price charged will be egual (with some

$5DOD Dir, 2010.9
4DQD Instr. 2010.10,
4358¢¢ supru notes 281-93 and accompanying text.
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minor adjustments) to the price charged by the contractor to the
armed forces of the supplying country,*>®

The assumption underlying the concept of reciprocal pricing is
that, because the supplying country has paid the same price for the
goods or services, then that price is the best obtainable and is also a
fair and reasonable one. Implied in this notion is that the supplying
country undertook some efforts (i.e., competed its requirements) to
obtain at least a fair and reasonable price. The question arises as to
whether, in light of differing commercial markets, the requirement of
many defense ministries to pay taxes on goods and services acquired,
and the promotion by host nations of internal “domestic” policies. the
assumptions underlying reciprocal pricing are indeed valid ones

The quickest and easiest way to analogize the potential problem in
reliance on reciprocal pricing is by reference to the DOD procurement
system, DOD does not always get the best price obtainable for goods
and services. Some would argue, in light of recent procurement fraud
scandals, that DOD does not always get a price that is fair and rea-
sonable. The potential exists then that the procurement systems in
use by the armed forces of our NATO allies are equally problematic

Apart from speculation as to the validity of a given country’s pro-
curement system. some very real, concrete differences exist between
T.S. markets and business practices and those of their European
counterparts. These differences impact directly on the concept of re-
ciprocal pricing. A prime example of these differences is the idea of
competition. a cornerstone of both the U.8. marketplace and the
federal procurement system. Based largely on the uniquely European
views of a guild mechanism, European concepts of competition differ
radically from American held beliefs

Llarge parts of the European population are raised in a
quasi-protective, non-competitive environment. Hence, the
concept of competition as we know it in the United States is
essentially unknown to the European mentality. . . . You
may like or dislike the European attitude toward competi-
tion. The fact remains, however, that no fierce competition
exists among the Europeans, and most definitely not in the
defense market. ¥’

Differing views on competition are not the only factors that distin-
guish the two business markets, In the U.S,, government-industry

gy

"78ee Frisch, supre note 413, at 15,
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relations are typically cast in terms of a laissez faire light. Rela-
tionships between European governments and private business, par-
ticularly in the defense trade, are, almost as a rule, “cozy.”**® More-
over, European governments place a premium on full employment
and a stabilized work force.**® Private business is seen as a source of
employment, and Eurcpean governments are

willing to give a business anything and everything that is
necessary to make it flourish: tax incentives, protection, and
the right to make decisions with & minimum of legislative
constraints. In return for those incentives the governments
expect private industry to carry a considerable amount of
social burdens as a quid pro quo,**°

As a final note, U.S. experience with some NATO governments
(i.e., Federal Republic of Germany and Government of Luxembourg)
has indicated that their armed forces regularly pay taxes {including
value added taxes (VAT)) on goods and services. The countries in-
volved have argued that, because the armed forces pay the taxes, un-
der reciprocal pricing principles these taxes must be passed on to U.S.
forces. The alternative is for the host nation country armed forces to
assume responsibility for the taxes, which they, as a rule, are unwill-
ing to do. The question then becomes whether the U.S. can and, in
light of existing tax agreements, should pay them.

Most of the taxes at issue are of a revenue raising nature (i.e.,
VAT). As such, they are used to fund the operation of government and
government sponsored programs. Traditionally, NATO countries do
not pay taxes of a revenue raising nature between nations.**! This
prineiple forms the basis of most tax agreements.**? The odds are
therefore good that the tax treaty between the U.S. and the country
in question would allow for the exclusion of the questioned taxes.

As stated earlier,**® recent changes to the DOD implementing reg-
ulation appear to indicate a change in DOD’s views on acceptance of
reciprocal pricing without requiring a price analysis and independent
determination of fairness and reasonableness as to price. It is, how-
ever, unclear what DOD’s current policy is in this regard. This matter
should be resolved in favor of requiring a price analysis for all ac-

“2d. at 13,
4%9See id. at 27.
4074

#1See generally DOD Dir. 5100.64.
“See id,

*35ee supra notes 284-86 and accompanying text.
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quisitions of host nation support and for acquisitions of operational
support above a certain dollar threshold. In this way, reciprocal prie-
ing could still be used in a field environment for the acquisition and
transfer of operational support.

2. Continuing Congressional Requirements

‘When Congress passed the NMSA, it included a number of safe-
guards and limitations designed to monitor DOD’s usage of the Act
The NMSA includes a prohibition against increasing U.S. inventories
to meet European demands on the supply system:*** a limited defini-
tion of logistic support. supplies, and services;**? a detailed annual
reporting requirement to Congress; a provision making use of the
NMSA subject to the availability of funds;**® and a $150 million limit
or ceiling on the amount of reimbursable acquisitions that could be
made in a fiscal year ($25 million for supplies, excluding POL:*" A
review of the legislative history concerning the NMSA suggests that,
of these limitations and safeguards, the annual reporting require-
ment and the $150 million ceiling were designed “as a means of
assisting the Congress in identifying activity taking place under the
new statutory authority.”**® Arguably, as such, these safeguards
were meant as temporary measures.

The legislative history also suggests that the ceiling amounts were
designed as a means to limit NMSA transactions to support and ser-
vices, as opposed to supplies.**® Since imposition of these restrictions,
some U.S. officials have thought them “unnecessary as a control
mechanism” and “overly burdensome,”**® The original amount (3100
million), although not arbitrary, was based upon information and
projections in 1979 as to NMSA usage. At the time the ceiling was
set, USAREUR officials anticipated a sufficient rate of NMSA usage
to require a change in the ceiling amount by 1982.*** Granted, pri-
marily because of problems encountered in implementation of the
Act, NMSA usage has not kept pace with these expectations. In 1988,
however, Congress raised the ceiling to $150 million,**

The fact is that the costs to DOD in terms of management and ac-
counting efforts necessary to apportion and to account for these ceil-

#4910 U.S.C. § 2348 iSupp. V' 1987
#1510 U.8.C. § 2350i11 (Supp. V 19871
S.C. %2341, 2342 1Supp. V 19871,

7
o
S
|0

42347 1Supp. ¥ 1987
. supra note 107, ac 15
#4%3¢¢ Record. supra note 38, at 34,367 istatement of Rep. Dickinson:.
498 K. Allen. supra note 107. at 15.

e

432Pyh. L. 100-456, § 1001 i1988:
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ing amounts far exceed their benefits in terms of a control mecha-
nism. The annual reporting requirement to Congress, setting forth
the details of each NMSA transaction, provides sufficient information
to monitor NMSA use and also acts as a sufficient deterrent to pre-
vent abuse of the authority *** Further, the existing planning, pro-
gramming, and budget process provides additional controls over
NMSA transactions.*>* The NMSA ceiling requirement should there-
fore be eliminated.

Part of the problem with the ceiling requirement is that it carries
no funding and is therefore artificial in nature.®®® As an alternative
to eliminating the ceiling requirement, Congress should give some
careful consideration to providing special funding for NMSA transac-
tions. Again, a specific line item appropriation with a five-year period
of availability would go a long way toward resolving funding prob-
lems that continue to hamper U.S. efforts to obtain logistic support
and to strain relations with our allies.

V. CONCLUSION

Congress enacted the NMSA in direct response to the needs of U.S.
forces for simplified procedures to facilitate the interchange of op-
erational support in training and exercises with allied forces. Con-
gress intended to resolve problems created by the use of commercial
contracting methods in the acquisition of host nation support from
our allies. Congress granted DOD cross-servicing authority to pro-
vide for a simplified system for the reciprocal provision of logistic sup-
port. It granted DOD acquisition only authority to provide a special
authority to acquire host nation support without the need to use es-
tablished, complex contracting procedures.

Since passage of the NMSA, DOD has failed to fully embrace these
authorities. Implementation of the Act has been. and still remains,
confusing and overly restrictive. As a result, the distinction between
these authorities has been lost and the NMSA has been “wed” to the
existing procurement system.

Several actions on the part of DOD are needed to correct these prob-
lems and to regain the initiatives that Congress provided. First, the
DOD implementing regulation should be revised to clearly reflect the
differences between operational and host nation support require-
ments and the corresponding distinction between the acquisition only

#5330 Record, supra note 38, at 34,366 (statement of Rep. Daniel).
s¢Sec K. Allen, supra note 107, at 16,
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and cross-servicing authorities. Second, DOD should clearly indicate
that U.8. personnel conducting NMSA transactions are not bound by
FAR requirements, The FAR should be consulted only for guidance,
particularly with regard to large dollar value acquisitions of host na-
tion support. Similarly, DOD should clearly indicate that a war-
ranted contracting officer is not required to execute reimbursable ac-
quisitions under the NMSA. Third, all restrictions on the use of ac-
quisition only authority should be removed and, in order to effect full
implementation of that authority, an instructional manual should be
published. Finally, DOD should provide clear authorization to the
services to create simplified, flexible, and deployable systems for the
acquisition and transfer of operational support under field conditions.

Apart from questions of policy, problems have been encountered by
U.S. forces in the acquisition of host nation support that require legis-
lative action for resolution. Simply stated, the U.S. policy of recover-
ing full costs in Foreign Military Sales cases under the Arms Export
Control Act has come full circle. Increasingly, our allies are insisting
on long term commitments for host nation support requirements and
for open-ended liability on the part of U.S. forces for all costs associ-
ated with performance of these services. If U.S, forces are to continue
using the resources of allied countries for long term support, a specific
line item appropriation with a five-year period of availability for ac-
quisition of host nation support under NM8A authority is needed.
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