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THE CHANGING FACE OF DISPARATE 
IMPACT ANALYSIS 

by Captain Dean C Berry^ 

I. INTRODUCTION 
To remove the barriers that prevented the United States from ex. 

isting a3 a "united and elasaless society,"' Congress enacted the Civil 
Rights Act of 1964 Equal employment opportunity falls under Title 
VI1 ofthis ~ t a t u t e . ~  4s interpreted by the Supreme Court, the goal of 
Title VI1 1s to eradicate those employment practices that "operate 
invidiously to discriminate on the basis of racial or other m p e r m m  
sible classification "'Over the years, courts have developed two prm. 
elpal methods of determining whether an employer has nolated this 
statutory proscription The first, disparate treatment analysis, con- 
siders whether the employer acted with discnmmatary intent and 
coveri a vide array of employment practices.' The second. disparate 
impact analysis, focuses an the systemic effect8 of employment prac. 
tices adopted wlthaut discriminatory intent but which still operate to 
exclude groups protected under Title VI1 

Although devised with the same general policy considerations m 
mmd, the two theories are quite different in their pristine forms and 
methods of application. Nowhere is this more apparent than in s i t u -  

thrEqvaiAccrisro.iusfiirAcf 38Lab L J 134,19878 lllemberaffhDbariofrheStare 
of Cahfornia,the U S SupremeCaurt. rho 0 S Caurtaf\lditari  .Appeds and theU S 
Arm) Coun ofll i l i tary Review This article 11 b a d  upon a thelia submitted in partial 
ss!ufaction of the reqmremenrs of the 37th Judge Adincafe Officer Graduate C a u s e  

Special Mesaageto CongresionC1\11 R q h t s  Pub FapersofJ F Kennedi 221 8Feb 
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tiana uhere Title VI1 plaintiffs attack the discnmmatory effects of an 
employer s subjective decisionmaking Although disparate treatment 
has traditionally applied to such cases. oier the past few years plain- 
tiffs have also tned to use diaparate impact analysis to attack the 
same subjective processes Because the Supreme Court's disparate 
impact cases, beginning with Griggs L. Duhe Pouer Companj.' dealt 
only a i t h  the effect of objectire  measure^ of employment aptitude 
there was a lack afclear guidance as to whether this was an appropri- 
ate UEP of the theory and federal courts reached different decisions 
concerning the issue 

In Uotson j. Fort Uorth .Vattonal Bank the Supreme Court held in 
what war ostensibly an important victory far Title VI1 plainriffs, that 
the disparate impact theory first enunciated in Griggs applies to sub- 
jective employment practice8 ' Whether this will be a long-term TIC- 

tory, however depends on future interpretations of the Court's opin- 
ion This 13 largely because the Justices. though deciding the m u e  of 
diaparate impact unanimously, differed eignihcanrly over the reapec- 
tive burdens of proof borne by the parties in such cases "' 

This article contends that in the wake of W a t s o n  disparate impact 
a n a l y s ~  theor) E in retreat as a theory of discrimmation Sanctmn- 
~ n g  an Ill-advised extension of the theory to subjective practices. the 
Court nau threatens the very foundations of Griggs, one of the mast 
important civil righta cases ever decided In sum, the plaintiffs' \IC- 
tory in Watson may spell long-term defeat for future Title VI1 plain- 
tlffS 

Part I1 of thie article diacudses the general prows~ona of Title \'I1 
and how the Supreme Court devised separate theories of discrimma. 
tmn to fully enforce those provmons Part I11 explains and evaluate8 
the nature of subjective employment practices and hau the two 
theones of discrimination apply to those practices This section also 
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discusses the split among the circuit courts of appeals regarding the 
use of disparate impact analysis to attack aubjeetive practices The 
Supreme Court's resolution of Watson E the subject of Part IV,  and 
thia section outlines both the plurality opinion and the separate con- 
curring opinion. Finally, Part V critiques Watson and argues against 
the Court's extension of disparate impact theory to Subjective prac. 
tices Included 1s a discumon of the implications that the opinion has 
for future disparate impact cases. 

11. BACKGROUND: TITLE VII, THE 
COURTS, AND THEORIES OF 

DISCRIMINATION 
A. STATUTORY PROVZSZONS AVD POLICY 

GOALS 
Title VII of the Civil Rights Act of 1964 makes it unlawful for any 

employer, emploj-ment agency. or labar organization engaged in an 
industry affecting commerce to discriminate in employment against 
any individual because ofrace, color, religion, sex, or national origin. It 
was the first major federal legislation prohibiting such discrimmation 
in private employment and, as such, was a watershed event m the 
country's civil rights movement The basic anti-discrimmation 
statement with regard to employers IS found in aection 103 of the 
statute, which promdea in pertinent p a r t  

(a, It shall be an unlawful emplorment practice for an em- 

(1) to fail or refuse to hire or to discharge any Individual, or 
otherwise to discriminate against any mdimdual with respect 
to his compensation, terms, conditions, or privileges of em- 
ployment because of auch Individual's race, color, religion, 
sex, or national ongin; or 

(2) to limit, segregate. or classify hia employees or appli- 
cantsfor employment Inanywa~.xhichwoulddepnveor tend 
to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because 
of such individual's race, color. religion, sex, or national 

DesDlte the aeemine d a n t s  of this lanrmane. the D ~ O Y I S L O I L S  of Title 

ployer- 

orlgl"." 
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VII. in application. are often complex. confusing. and contradictory 
Pnar to its passage. the hill. which later became Title VII. went to the 
Senate floor without the standard committee report Thus courts 
tasked w r h  interpreting and applying Title VI1 have done so without a 
key source of policy guidance LVhat legislative history x e  do hare. 
largely gleaned from the floor debates and amendments. I S  often 
ambiguous and pramptedatleastonecourt to observe that"the legisla- 
t ire history of Title VI1 la in such a confused state that it 1s of mimmal 

Ne\ertheleai. courts have been able to discern the fundamental 
purposes of Title VI1 and that Congress intended to achieve equality of 
employment opportunity by protecting individuals from disadvantage 
based on certain immutable characteristics. Given Title VITs remedial 
purposes. and the background of deliberate dmnmmation that had 
plagued the countq for many years, Title VI1 1s often given a liberal 
appllcatm A clear hmit on thls approach. however. is that employers 
are not required to emplq unqualified workers :' >loreover. not all 
seemingly unfair or arbitrary actmns taken againat members of pro- 
tected groups are ~llegal. the action must be linked to that protected 
status 15  

Title VI1 illegalitj- attaches only under specific circumstances as 
determined by the statute itself First the respondent in the case must 
be one covered under Title VI1 , I  e an employer employment agencv. 
or labor a r g a n m t m  of sufficient size and engaging in interstate 
commerce1 Second, the act of drscnmmatmn at issue must he one 
recognized by Title VI1 Far example. theemployer S B C T ~  must relate 
to hiring discharge. compensation. or orher terms and conditions of 
employment Third theTitleVIIpla,ntiffmust be a memherofagraup 
protected under Title VI1 Finally. the plamtiffmust allege that the 

value I" lt3 expllcatlon " ' 3  

"Sanchez, Standard Brand! lnc 431 F2d 455, 460 , 6 t h  Clr  l Y i 0 ,  
Conrirri dld not intend bu Tttle TI1 h o n e i e r  to ruarrnree a ,ob to ~ I P T /  

4 
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employer's action was taken because of the former's membership ~n a 
protected group l6  

This final element. causation. generates the most difficult). dunng 
TitleVIIhtigation. While the first three elements aregenerally easy to 
satisfy, the crux of most disenmination case8 LE whether the ~ n -  
dwidual's protected s t a t u  motivated the employer's action This 1s 
often very difficult to prove. In response to the problem of proving 
causation and thus enforcing Title VIPs core purposes. courts have 
devised various theones of discrimmation. Depending on which theory 
1s used, therange ofpotentialTitleVIIliabilitymay vary. The remain- 
ing portions of this section will describe the two primary theories of 
discrimination, disparate treatment and disparate mpact li 

B. THE DISPARATE TREAT.WEAYT MODEL 
When Congress enacted Title VI1 it was clear that employers could 

no longer intentionally select among applicants and employees on the 
basis of race. sex. and the other enumerated criteria This core policy 
gave rise to the disparate treatment theory of employment discrimma- 
tmn A s  succinctly described by the Supreme Court in Teamsters 0 .  

L'mted States. 

[dllsparate treatment. . is themast eas~lyunderstaod type of 
discrimmation. The employer simply treats some people 183s 

favorably than others because of their race, color. religion. 
sex, or national o n g m  Proof of discrimmatory motive 1s cnti- 
cal, although it can in some situations be inferred from the 
mere fact of differences in treatment. Undoubtedly, disparate 
treatment was the most obvious evil Congress had m mind 
when It created Title VII.16 

While disparate treatment can be eaaly understood as a theory of 
employment discnmmatmn. actually proving an employer's discnm- 
inatory motive 1s more difficult Naturally, direct evidence of such a 
motive could be dispositive: far example, the plaintiff might have 
evidence ofanemployer'sexplieitstatement thathe or shewillnot hire 
nor promote blacks. The chanceofaplaintiffobta,ningsuchev,dence 1s 
remote, however. in light ofthe ~ o c i a l  opprobrium assmated w t h  such 
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attitudes I s  Accordingly. in deciding claims of disparate treatment. 
courts rely upon evidentiary models through which indirect e\idence 
13 analyzed with a view toward mfernng discriminatory treatment. 
The seminal case in developrng this model was McDonnelI Douglas 
Corp c Green.'u 

In .McDonnell Douglas the plaintiff. Green. was a black male who 
had been employed by McDonnell Douglas as a mechanic a h e n  the 
company laid him off dunng the course of a general work force reduc. 
tion. Green responded by participating in a protest against alleged 
racial discrimination by McDonnell Douglas in its employment prac- 
tices His protest aet ivi tm included a "stall in'' where he and other 
former employees stopped their cars along roads leading to the com- 
pany plant, thus blocking entry during the morning rush hour. When 
McDonnell Douglas later advertised for mechanics, Green applied for 
reemployment butuaarelectedbythecampan) on theassertedground 
of his participation in the "stall in " Green sued under Title \TI, 
alleging that McDonnell Douglas had refused to rehire him becauae of 
his race andm retaliation for his activities in protesting against racial 
discrumnation After severalsetbacks in the lower courts. Green'acase 
eventually came before the Supreme Court 

Xotmg the opposmg factual contentions of the parties and the lower 
courts' "notable lack of harmony' regarding an appropriate prima 
facie case and attendant burdens of proof, the Supreme Court set forth 
the classic model for establishing a prima facie case of disparate treat- 
ment. This model requiree that the plaintiff first prove four elements 
11 that he la a member of a group protected under Title \TI: 21 that he 
applied and was qualified for ajob for which the employer was seeking 
applxants. 31 that deiplte his qualifications he urns rejected. and 4)  
that after hie rejection. the position remained open and the employer 
contmued to seek app lmnt s  with the plamtifi'? qualifications '' Be- 
c a u e  the rna l  Court had not used this method of analysis. the Court 
remanded the case far further proceedings 23 

Under the ,McDonnell Douglas model direct proof of discrunmatory 
Intent 18 not requlred The plamtlff need only establish a pnma facie 

6 
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case. which creates an inference of illegal discnminatian This inference 
LS permissible because the model eliminates a t  the outset the most 
likely legitimate eausee for an employer's action-lack of adequate 
qualifications or the absence of ajob In effect, once these 
more benign reasons for rejection arc elimmated, the possibility of 
invidious discrimination increases and needs to be addressed directly 
Thus, after the plamtiff establishes a prima facie case, "[tlhe burden 
then must shift to the employer to articulate some legitimate, nondis- 
criminatory reason for the employee's rejection '"' If the employer 
succeeds in doing this, the plaintiffmuat still be afforded the opportu- 
nity to demonstrate that the employer's proffered reason is actually a 
pretext for In other nards, the plaintiff may try to 
show that the seemingly legitimate reason offered by the employer IS 
not the real reason and actually conceals illegal motives 

Despite Its relative simplicity, the McDonnell Douglas test gener- 
ated considerable confusion for courts. confusion largely centered on 
the nature and extent of the employer's burden of explammg its ac. 
tmns after being confronted with a pnma facie case of dmnmmation 
Some courts held that McDonnell Douglas merely established a burden 
of production and that employers need only come forivard with some 
credible evidence of a legitimate, nondmnmmatory 
Other courts viewed such a m m m a l  burden on employers 8s unwork- 
able and held that a plaintiffs establishment of a pnma facie case 
shifted the burden of persuasion to the employer. Accordingly, the 
employer would have to prove by a preponderance of the evidence that 
It3 actions were taken for nondiscriminatory reasons 

The Supreme Court firat attempted to address this mue in Furnco 
Construction Corporation L- Waters 2 s  In tha t  case three black 
bricklayers applied for employment a t  ajab site a i t h  a company that 
routinely delegated hiring decisions to the superintendent of the site. 
Thesupenntendentdidnot know the threemenand thusdidnot accept 
their applications, he hired only bricklayers that he knew were ex- 
perienced and competent or a h o  had been recommended as bemg so 
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skilled The men sued, alleging that these hiring practices weremcml- 
Iy discrimmatory in nolatmn of Title VI1 30 

After affirming theruling below that theplamttffs hadestabhihed a 
prima facie case under .McDonnell Douglas, the Court addressed the 
emp1o)er's burden Unfortunately. the loose language used by the 
Court In its opimon did little to resolve this issue 

When the pnma facie case is understood in the light ofthe 
opimon in .WcDonnell Douglas, it is apparent that the burden 
which shifts to the employer IS merely that ofproumg that he 
based his employment decision on a legitimate consideration. 
and not on an illegitimate one such as race . To dispel the 
adverse inference from B prima facie showing under .MeDon- 
ne11 Douglas, the employer need only "orticulote some legiti- 
ma te .  nondiacriminator,  reason for t he  employee's 
reJectlan ',31 

The firit highlighted word in the passage, 'prowng." impliea the em. 
ployer acquires a burden of proof, while the second highlighted word. 
"articulate." implies a burden of production. The subsequent portions 
ofFurnco did not explain the Court's meaning and thus never clarified 
which burden an employer has 

Some of this confusion was resolved in Board of Trustees L 
S i ~ e e n e y . ~ '  where the Court clearly held that the employer's burden of 
articulating a legitimate nondiscriminatory reason far a job action 
does not require that It prore the absence ofadiscnm,nator?mot,ve 33 

Nevertheless, the Court's opinion neither addressed the factual issue 
to which the employer must direct his evidence nor did It analyze the 
employer's burden of The precise allocation and nature of the 
shifts of burdens of proof were nor fully resolved until Terns Deport- 
ment of Communi$ Afaiis i- Bnrd~ne .~ '  

Burdine, a female employee of the Texas Department of Community 
Affairs, filed suit against the Department. alleging that Ita failure to 
promote her and subsequent decision to discharge her were based on 
her sex and thus violated Title VII. At trial. the district court heard 
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testimony from Department personnel that the promotion decision 
was based on a nondiscnmmatory evaluation of the relatne qual- 
ifications of the individuals involved. In addition. the Department 
presented evidence that Burdine and several of her co-worker8 did not 
work u-ell together and that discharging each of them would improve 
overall workplace efficiency Finding this evidence credible, the dis- 
trict court ruled against Burdine on both counts of her discnmmation 
c o m p l a ~ n t . ~ ~  

The Fifth Circuit affirmed the district court's finding that the De- 
partment did not discriminate against Burdine when it did not pro- 
mote her, but reversed on the discharge issue, ruling that the Depart- 
ment had not adequately rebutted Burdine's prima facie case on that 

Reaffirming its previous n e w  that a Title VI1 defendant bears 
the burden of proving the exmtence of legitimate, nondiscriminatory 
reasons for the employment action. and that the defendant must also 
prove that those hired were better qualified than the plainnff, the 
circuit court reversed and remandd3'  

The Supreme Court granted certiorari and vacated the circuit court 
opinion. R n t m g  for a unanimous Court, Justice Powell stated that 
once a plaintiff establishes a prima facie case, ''the defendant must 
clearly set forth, through the introduction of admissible evidence, the 
reasons for the plaintiffs The defendant need not per. 
suade the court that i t  was actually motwated by these reasons, how. 
ever, but need only raise "a genuine issue of fact as to whether it 
discriminated against the plamtiff."'O The Court thus held that the 
defendant has only a burden of production and, upon carrying this 
burden, rebuts the presumption of unlawful discrimination created by 
the plaintiff's pnma facie case. Ta avoid ajudgment for the defendant 
a t  this point, the plaintiff must produce evidence of pretext. Further- 
mare, regardless of the actual stage of the case, the ultimate burden of 
proving that the defendant unlawfully discnmmated against the 
plaintiff remains a t  all times with the plaintiff 4' 

Burdzne thus laid to rest one of the mole pressing ISSUBS regarding 
proof of disparate treatment In doing so, the Court confirmed two key 
concepts first, that  the plaintiff bears the ultimate burden ofproving 
intentional discrimination throughout the trial. and second, that the 

"Id at 210-51 
"Burdm I Texan Depanmenf of Cammunify Affairs. 608 F 2d 163 567-69,19791 
' l i d  
"Burdine, 450 U S  ai 255 

9 
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defendant bears only an intermediate burden of production The latter 
burden 1s appropriate the Court reasoned. because it addresses the 
analytical core of the disparate treatment model In effect. the defen- 
dant responds to the plaintiff sprimafmecase by presenting a specific 
reason for the action, this in turn. frames the factual issues of the case 
'with sufficient clarity so that the plaintiff will hare a full and fair 
opportunity to demonstrate pretext ""Given the plaintiff's relatively 
easy burden of establishing a prima facie case of disparate 
treatment,13 and because most defendants can satisfy the burden of 
proriding same legitimate nondiscriminatory reason for the action in 
question. most disparate treatment cases turn on the plaintiff's dem- 
onstration that the defendant's proffered reason has  a pretext for 
discnmmatmn 

C. THE DISPARATE IMPACT MODEL 
Although disparate treatment of mdividuala based solely on them 

ex. religion. or national ongm ma? be the mait obvious and 
understood \ d a t i o n  of Tltle VII." not all perceived im. 

pediments TO equal emp1o:ment opportunity are BO clear After the 
passage of Title VII, certain employment practices. although neutral 
on rhex face. appeared to have the effect of hindering emplormenr 
oppartunmes far protected groups Arguments ensued over whether 
an employer could be held liable for emplorment practices adopted and 
applied without discriminatory intent Even though Title VI1 s lan- 
guage seemed to address only intentional diacnmination. employment 
practices hawnF only the effect but not the intent of discrimination 
came under lncreacmg attack In Its landmark decision in Griggs ~1 

Duke P ~ i i e r ' ~  the Supreme Court set forth Itsreaolutionofthese case: 

In Griggs the Duke Power Company had organized Its Dan River 
Plant in ZTorth Carolina into five operating departments In one de- 
partment, Labor, the highest paying jobs paid less than the lowest 
payingjabs ~ntheotherf~ourdepartmenrs Blacks wereemployedln the 
Labor department while the other four departments employed only 
whites Although prior to July 2. 1966 (the effective date ofTitle VII' 
the company openly discnmmated in hiring and assigning on the basis 
of race. such policm had ceased by that date Nevertheless, an July 2 .  

' 4 d  a t  255-56 
"Id at  213 ' t h e  hvrdenaferrahlishing aprimafaciecase ofdiiparafefreatmenr I I  

not OnelDUa' , 
"Seammrulh B Schlei & P Grossman w u m  note 16 at 1316-22 far a discueaion 

or prete;t lS IUeE 

"Sei supra notes 18-26 and acrampanyinp text 
'wl1 0 s 124 19718 

10 
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1965, the Company Instituted a requirement that new employees, in 
order t o  qualify for jobs in any department except Labor, had to regis- 
ter satisfactory scores on two aptitude tests and must have completed 
high school. For employees hired before the effective date of these 
requirements, oniy a high school diploma wa8 needed for transfer to 
one of the better paying departments '' 

Apparedy ,  few incumbent black employees could aatmfy the high 
school diploma requirement and thus qualify for a t r an~fe r .~ '  As a 
result, a group of those employees brought Suit against the company, 
alleging that the high school diploma requirement violated Titie VI1 
because it preserved the effects of the company's past poiicy of racial 
discrimnmtian The district court dismissed their case. holding that 
because Title VI1 applied only prospectively, the impact of pnor  in- 
equities was beyond the reach of the statute's corrective power The 
court af appeals reversed in part, holding that residual discrimination 
arising from past practices could be corrected under Title VII. Because 
there was no indication the requirements had a discnmmatory pur- 
pose, however, the appeals court ultimately held that the diploma and 
test requirements did not violate Titie VII" 

The Supreme Court granted certiorari on a question of first mpres. 
sion under Title VI1 Although Title VI1 clearly outlawed intentional 
diecnmination based on race, sex. and other enumerated criteria, 
could an employer, In good faith and without the intent to dis- 
criminate, still use standardized screening devices for employment 
purposes when the effect of using such devices LS disproportionately 
adverse to persons in the protected groups7 In answering this question, 
a unanimous Court, in an opinion wntten by Chlef Justlee Burger. 
initially cited Title VIPs goals of achlermg "equahty of employment 
opportunity" and "remov[mgl barriers that  have operated in the past 
to f a ro r  an  identifiable group of white employee8 over other 
employees "soGiven this statutory purpose, certam employment prac. 
tices, even if facially neutral and enacted without discnmmatary 
intent, cannot be maintained If they perpetuate pnor discrimmatory 
practices." Turning to the high school diploma and testing require- 
ments a t  issue m Grcggs, the Court noted the history of infenor educa- 
tion tradmonaily received by blacks in Korth Carolina and the man- 

- 

" I d  at 426-28 
'*In halth Carolina census statiitics indicated that only 125  a i  black males had 

"Id at 426 
"Id at  429-30 
"Id at 430 

completed high achaal (compared t o  34% of w h m  males) I d  sf 430 n 6 

11 
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ifestation of this deprwatmn through reduced hlgh school completmn 
rates Given these circumstances, the ChiefJustiee formulated Title 
VII's response t o  the company policies as fo l low 

The Act proscribes not only avert discrimmatmn but also 
practices that are fair in form, but discriminatory in opera- 
tion The touchstone is business necessity If an employment 
practice which operates to exclude Negroes cannot be shown 
to be related to job performance the practice LS prohibited 

The compan) had no evidence that the high school diploma requlre- 
mentor aptitude tests bore any relationship to successful job perfar- 
mance In fact. both were adopted based on the company's generalized 
belief that they would improve the overall quality of the work force 54 

Thus, the challenged requirements. lacking a "demonstrable relation- 
ship to successful performance ofthejabs," could not justify the racially 
disparate impact j' 

Despite this failure ofproof. the Court still noted evidence ofrecord 
that the company had adopted the requirements without an! discrim- 
inator) intent Indeed. the company had made special efforts to finance 
two-thirds of the costs of Its employees' high school tuma 
theless. lack of dircriminatary intent was not the focus o f t  
cme.  the Court reasoned, because "Congress directed the thrust of the 
Act to the consequences of employment practices. not simply the 
motivation More than that, Congress has placed on the employer the 
burden of showing that an) given requirement must have a manifest 
relationship to the employment in question "" Becau~e the company 
had not carried this burden, the requirements could not stand. even 
nhen n e u e d  alongside e,idence that they were devised without dis- 

Although Griggs was undoubtedly a landmark case in It8 apphca- 
tmn of Titie VIPs anti-dmrirnmatmn provmans to faciall>- neutral 

cnm,natory an,mus j r  

' 4 d  at 4330 & n 6 
"Id sf 431 
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practicea, the disparate impact model it set forth underwent further 
refinement. This came principally in the Court's next significant dis. 
parate impact case, Albemorle Paper Co L. Moody '' In Albemorle 
Paper the Court evaluated claims that the company's internal testing 
program disproportionately impeded the advancement of black em- 
ployees to skilled positions a t  the company's paper mill. Although the 
company had conducted 8ome validation studies ofthe tests. the Court 
rejected them as being insufficient for the company to carry it8 burden 
of proof regarding business necessity In reaching this concluaon, the 
Court. citing Gnggs, clearly Bet forth the order and allocation of proof 
in disparate impact cases First, the plaintiff has the initial burden of 
establishing a prima facie case shaning that the defendant's policy or 
practice has a disproportionate effect on members of a protected 
group!' Once this IS done. the burden shifts to the employer to prove 
that the practice is mandated by business necessq or has a manifest 
relationship to the business." Finally, the Court announced, for the 
first time, that even where an employer meets the burden af proving 
that Its requirements are job related, the plaintiff is still free t o  show 
that other tests or selection devices. ones without a similarly undesir. 
able disparate impact, nould also serve the employer's business in- 
terest 62 

Thus, as with the disparate treatment model, the Court's develop- 
ment of the disparate impact model required subsequent refining 
decisions. Contrasted with McDonnell Douglas and its progeny, hon- 
ever. Griggs and Albemarle Paper, taken together. established an 
order and allocation of proofthat actually shifted the burden ofpraof to 
the defendant-employer once theplaintiffhasmade aprimafamecase. 
Moreover, while disparate treatment focuses on the employer's intent 
to discriminate. disparate impact regards intent as irrelevant and 
focuses instead on the consequences of, and justifications for. the em. 
ployer's practms. 

"422 0 S 405 l19i6> 
"Id et 42s The prima facie esse of disparate Impact almoat aluais rehe6 on starla- 

t ical  eiidence PlainriNs mrm8lly  ill aiternpf to  &haw that the challenged praiiice 
operatea I" avch a manner a3 to  alferi person8 ~n B protected d a i i  at  s slgnifiesnfli 
higher rate thanathers in therame labar pool I ~ s u e b  such a ~ u h a t c o n s f ~ f u t e s  astatre- 
tieall? slgmficant disparity and Khefher the anal:zed labor pool 18 trul) represenfatlre 
af the availsble employment p~ospecta am often hotly contested S e i  e 8 ,  warda Cove 

9 1  Harv L R e i  793 ,19788 
BIAlbwnorfr Paper 422 U S at 125 
"Id 
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The Court's next disparate impact case, Woshmgton L Doi.ts,Oa arose 
outside theTitleVI1 context Thecase inrolveda claesactionattacking 
a verbal skills test administered to District of Columbia police recruits 
The plaintiffs, a group ofblack males who had been denied admmmn 
into police traimng because of low test acmes, alleged that the test 
discriminated against black applicants on the basis of race because it 
excluded a disproportionately large number of blacks As such, the 
plaintiffs argued, the test violated their rights under the due process 
clause of the fifth amendment and its equal protection component '' 

Initsresolutionofthecase. t heU S CourtofAppealsfortheDistnct 
of Columbia Circuit determined that Griggs, though a Title VI1 case. 
was the appropriate model for analyzing disparate impact claims 
alleging constitutional nolatmns Because blacks f d e d  the skills test 

The Supreme Court. in an opinion by Justice White. re\ersed. stat- 
ing that the lower court had ''erraneousl) apphed the legal standards 
applicable to Title VI1 cases in resolvmg the constitutional m u e  before 
it "bb The appeals court in applying Grggs, had concluded that plain- 
tiffs poring a constitutional challenge to government hiring practices 
neednot concern themselves withemployer motive because theGriggs 
test focuses solely on the racially disparate impact of the challenged 
practice. The Supreme Court disagieed. holding that such a claim 
under the equal protection component of the fifth amendment requires 
a showing of intent to discriminate Emphasizing the police de- 
partment's affirmative efforts to recruit black officers. and seeing some 
relationship between the teat and S U C C ~ S S  in the tramngprogram. the 
Court concluded there was no intent 
this analysis with Title VII, which ' I  
review of. and less deference to, seem, 
t r a m s  andexecutives than ieappropnate under theConct>tutmn. 
Court found no equal pratechon vialation 

e 

"'426 L S  229 1W68 

"id er 236.3: Although Title I I1 itandarda affected t h e  case the ifatule dld not 
apply to Federal or Diifrict  emplajeei uhen the plamfiffs filed their complaint nor did 
the plaintiffs amend t h e n  complaint aRer the 1972 amendmenrs Thus. the case dld 
not proceed BI a Title VI1 case Id  at  258 n 10 

at  232-33 239 

bbId at 238 
"Id a t  239 
-"Id at  246 
'?d BI 24: 
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The Court's next disparate impact case, Dothard L'. Rowl~nson,'" m w  
the application ofthe theory to claims of sex diserimmation. In Raw-  
linmn an Alabama statute specified minimum height and weight 
requirements of five feet, t w  inches and 120 pounds for state prison 
guards. A class of female job applicants challenged the statute. alleg. 
ing that the requirements excluded a disproportionate number of 
women from pnson guard positions and thus violated Title V I h  pro- 
scnptmn against sex discrimination." 

Holding that the plaintiffs had established a pnma facie case of 
disparate Impact, the Court noted that the Alabama requirements 
would exclude over 418  of the nationwide female population while 
excluding less than one percent of the male population Moreover, 
adult women made up almost 37+ of Alabama's labor force yet held 
only 13% of correctional positions Given the disproportionate impact 
afthe requirements, and their manifestation in actual hmngnumbers. 
the state offered little more than generalized assertions that the height 
and weight requirements were related to the amount of strength 
needed to be a pnson guard. Because there was no evidence correlating 
these requirements w t h  actual job performance, the Court concluded 
that the state had failed to rebut the prima feme case and that the 
height and weight requirements therefore imlated Title VII j 2  

In Its final pre-Watson disparate impact case Connectceut u Teal,'3 
the Court considered another challenge to an employer's written ex- 
ammation. In Teal several black employees of a State agency failed the 
examination and were thus precluded from selection as superrisors 
Because the passing rate for blacks was only 68% of the passing rates 
for whites, and because passing the test wa8 an absolute condition for 
consideration for promotion. the employees sued under Title VII, argu. 
ing the disparate impact of the test and that it was not job related." 

Prior to trial on the merits. the state agency made promotions from 
the eligibility list generated by the examination and promoted 22.9% 
of the black candidates but onl5- 13 5% of the white candidates. Pre- 
sented with theae numbers, the district court ruled that the "bottom 
line' percentages, more farorable to blacks than whites, precluded a 

-'433 U S  321 '19iil 
" I d  at 323-24 
?d at  331-32 This h r l )  straightforwuard appllcatmn affhe disparate ~mpsm model 

added l i t t l e  to development af the theory ather than showing i f  could be applied m %ex 
discrimination eases In thli hpht. the care 1s probably more notewonhy far m dueua- 
smn of section 703(ei of Title \'It. which permits some forms of sex dmcrimmatmn 
uhere B ~ X  13 a bone fide aceupatmnai qusl~heaf~on See Id at 33-35 
-'445i U S  440 119821 
"Id at 442-44 
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finding of Title VI1 Iiahiln? because there was no sratisticallj agmf. 
r a n t  diipaiit, in advancement -'The a u t  of appeals reversed. how 
ever. holding that the district court erred in finding that the teat 
results alone were insufficient to support a prima facie case o f  dls- 

In a 5.4 opiman written by Juetice Stevens. the Supreme Court 
affirmed the appeals court decision The Court stated that "bottom 
line'  inquiries such as those made b) the district court ignore the fact 
that Title VIlgives eachindividual theopportumty to compete equally 
for jobs on the basis ofpb.related criteria. Regardless of the eventual 
promotion numbers by C I ~ S E .  mdindual r 
violated unless the employer can lust  
related '- Although a higher selection rate for blacks could serve as an 
indication of lack of discriminatory Intent. the Court reasoned. Intent 
LS not at issue in cases such as these, where the focus IS on effects In 
the Court's view. Congress n e w  intended to give employers the lati.  
tude to discriminate against some employees on the basis of race or sex 
(through an unvalidated test) by treating other members ofthe same 
group more favorably a t  a later stage m the process." 

Thus .pnor to i t~dec~EionIn~~ t son , theSupremeCou , tdec ldedfau r  
disparate impact cases mvolumg education and resting practices 
~Griggs L Dukepower AlbemoiipPoperCompon?c .Mood>. Washing- 
ton c Daws and Conneetzut L' Teal) and one mro lv~ng  physical 
characreristm [Dothard L. Ratclinsonj 80Al tho~gh each case Involved 
ividelyrarymgfact patterns andlegal issuea. one factor was mnsment  

parate Impact ib 

bluiring the distinction betieen disparate treatment cases uhich iocui on hau m 
individual treated and disparate ~rnpaci  case! which iocus on how B p u p  was 
rrerfed id at 457.58 It 13 infrrestinz t o  note t h a t  tuo afJumce Pauell's fellon dia- 
senlei; Jubtirei Rehnquist and OConnor. formed half the plurality ~n Uasan  Their 
dirsenr UBS a likely p ~ e c u r o r  to the postionz taken I" the lster case 

and thus did l i t t l e  to  change the face of disparate 
helers. language f iani  the case iiauld assume Imp- 
notes 211. 216 220 and aceompanylng text  el Importance I" 1 i h t s o  
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throughout: the use of objective employment practices a? screening 
devices. None of these cases involved any employment practice other 
than one applied m a straightforward, unambiguous manner to all 
candidates. A3 IS well-known. however. not all employment decisions 
are made eo mechanically At thm juncture, therefore, It 18 worth 
considering employment practices involving more subjective judg. 
mente. and how the two theories of discrimination address their poten- 
tlal for abuse 

111. SUBJECTIVE EMPLOYMENT 
PRACTICES AND TITLE VI1 

A.  SCBJECTNE PRACTICES Z,1' GEYERAL 
Criteria for emplorment decisions can essentially be classified into 

two general types subjective and objective. Objectwe practices are 
standards or requirements that  are automatically applied and involve 
no discretion by the decisionmaker. Examples would be the diploma 
and testing requirements found in Grzggggs or the height and weight 
requirements in Rawlinson. Subjective practices. on the other hand, 
encompass those decisions that involve Some amount ofjudgment or 
discretion on the part of the employer. An example might be an in- 
terview process designed to B S S ~ S S  an  applicant's personality or poise. 
The Second Circuit has described a subjective decisionmaking process 
as "one that IS not exclusively comprised of qvantifiable or objectively 
verifiable selection cn tena  which are automatically applied '"' The 
Eighth Circuit has observed that "[a1 mbjective personnel procedure, 
by definition, functions not solely through facially objective measures 
of ability, but employs judgment and intuition in conjunction with 
Objective measures, such as education and demonstrated skill to 
achieve ends ''e2 

Certainly there is nothing innately unlawful in using 8UbjeCtIVe 
cn tena  in making employment decisions. Indeed. many employment 
decisions simply cannot be made without using thema3 Nevertheless, 
probing the potential discriminatory effects of the use of Subjective 
criteria in employment decisions has created a ml-riad ofproblems in 
the Title VI1 area 

17 
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One of the leading early decisions on the uee of subjective employ- 
ment practices 1s R o w  i- General Motors Corporatmn.84 Rone w a ~  a 
black production ivorker who alleged tha t  he had been dis- 
cnmmatordy denied promotion to pasnmns as a foreman and clerk 
General Motors had two methods ofpromotion to such positions a t  the 
plant ahe re  Rone worked Supervisors could nominate workers for 
promotion. or the workers could nominate themselves. If the workers 
chose the latter method. the promotion committee would not act until 
it had received recommendations from the employees' supenisors 
Thus, regardless of the promotion method used. the aupenisars' auh- 
jective assessments of the employees' abilities and merit was always 
critical to the employees' promotion chances F 5  

Rowe's case erentuallj came before the Fifth Circuit. where the 
court held that the company's promotion practices nolated Title VI1 in 
five respects 1 I the supervisor's recommendation nas  the most Impor- 
tant factor in the promonon proceaa, 2 )  the foreman had no written 
instructions regarding promotion criteria. 3r the cntena that did exist 
*ere vague and mhjective: 41 employees were not notified ofthe qual- 
ifications necessary for promotion; and 5 1  there were no safeguards m 
the procedure designed to avert discriminatory practices '' 

Although I t  1s not entirely clear how each of the cited factors con. 
StitUtes a violation of Title VI1,d' taken together the) seem to high- 
light the charactenstics of a subjective evaluation system that create 
undue risks of discriminatory application A s  mch. Roue developed a 
fairly wide following among courts faced Kith attacks on subjective 
employment practices "Thepnmary concern for thesecourtsum that 
Subjective practices are particularlg susceptlhle to discrimmatory 
abuse and should therefore be closely scrutmzed." Far some courts 
the rejection of an otherwise qualified Individual on the basis of sub- 
jective considerations provided a heightened opportunity for unlawful 
d i sc r iminanon  and  s t r eng thened  the  inference of such d13- 
crimination 

"457 F i d  316 5th Cir  19728 
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In this context. themajonty ofsubjective employment practicecares 
won by plaintiffs involved blue collarjobs. In Some eases courts went so 
far as to require employers to rely on objective criteria at that level, 
dismissing the subjective procedures a8 pretexts for dmnmmation?'  
Courts alsowereparticularlywarynhere therewasapredominanceof 
whites in the group charged with exercising diacretion As the Fifth 
Circuit noted in Roue 

LPlrocedures which depend almost entirely upon the sub- 
jective evaluation and favorable recommendation of the Lm- 
mediate foreman are a ready mechanism for dmnmmatmn 
against Blacks . . . We and others have expressed a skepti- 
cism that Black persons dependent entirei> on decisive recom- 
mendations from Whites can expect non-discriminatory ac. 
tion '' 

Such cmumstances. combined with a lack a i  gudelmes and the ab- 
sence of internal review mechanisms designed to guard against bias, 
often proved fatai t o  subjective practues."' 

Notwithstanding the dose scrutiny given to subjective practices at 
the blue collar level, courts have been less likely to condemn subjective 
white coilar employment standards, particularly where the jobs a t  
isme are professional or supervisory "As one court has stated. "[tlhe 
validity of subjective devices increases in direct proportion to the ievei 
of employment sought."" While objective factors le g , education and 
licensmgl have a critical screening role inprofessmnal or management 
positions, decisions as to actual hiring and placement will likely turn 
on intangible qualities. such as leadership skills. decmvenesa, or the 
ability to get along with others. At this level, the only perceived limit 1s 
that the underlying goals of the subjective process are clear and job 
r e l a t d S 6  For example. in Zohorik u Cornell Linzcersity:' the court 

%hldaker s 

"Shtdaker, 593 F Svpp at 835 
'.729 F 2d 65 8?d Clr 19848 

Bolger 693 F Supp 623 834 IN D 111 1961 n L ' d  tn port 0 
grounds rub nom Shidaker Y Carlm, 762 F 2d 746 i i r h  Cir 19861 
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upheld highly subjective procedures in tenure decisions The only 
discernible standard was that the criteria be "legitimately related to 
the position of university professor ''" In another case involving aca- 
demic tenure decisions, the court examined a university's suhject1ve 
evaluation System by this standard: "If the criteria used and pro- 
cedures followed were reasonable and rationally related to the decision 
reached this 1s about as far a8 the court can go "" 

The pronounced difference in judicial attitudes toward Subjective 
evaluation systems basedan level ofemployment isnot easilyratmnal- 
zed  Despite the frequentnecessityofsuhjectire screeningdeiices the 
potential for discrimmatory abuse persists regardless of the level of 
employment involved In other words, an absence of selection guide- 
lines. decisionmaking by a predominantly white supervisory force. and 
a lack of internal rewen couldjuat a8 easily lead to diacrimmatmn at 
the white collar level as i t  would in lower level jobs Nevertheless. 
courts canetion systems which give virtually unfettered discretian at 
thewhite collar level ivhiletheyrout,nelyjtrike dawn similar systems 
a t  the blue callai level One commentator offers this explanation 

Judges are far more likely to have personal knowledge of the 
phsafplamtiffs in the white collar context than afthejobs 
of blue collar plamtiffs They better appreciate the tgpe of 
work upper lerel  plaintiffs perform and recognize the 
different vmables an employer might reaaonahl? consider 
xhen searching faraperaon to fill thesepositions Judgesma, 
also feel that employees w ho have greater contact w t h  outsid- 
ers in the course oftheir work should be subject to some sort of 
subjective e ~ d u a t m n . ' ~ ~  

In addition. courts ma) regard the use af Subjective practicee at the 
blue collar level. where job skills are usually more easily measured or 
quantified, a3 inherently suspect, whereas the Same practices a t  the 
white collar leiel can he more readily justified Regardless of the 
explanation, a clear difference in judicial perspective exists 
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B .  SUBJECTIVE PRACTICES kVD 
THEORIES OF DISCRI.WZ,VATIOA~ 

In addition to struggling with the degree of deference to accord sub- 
jective practices based on the h e 1  of employment at issue, courts 
have had even greater difficulty in determining which theory of dis- 
crimination-disparate treatment or disparate Impact-applies in 
evaluating those practices Often it will appear that a suhjeciwe prac- 
tice is applied more harshly to B member ofa protected claea. creating 
a problem of disparate treatment On the other hand, the same prac. 
tice may he applied identically in all cases yet appear to exclude 
members of protected groups a t  disproportionate retes, raising in. 
ferences of disparate Impact. Given the complexity of the ~ S S U ~ S ,  It is 
not aurprising that cases addressing the LSSW have yielded divergent 
results. 

Typically. the application of disparate treatment theory 1s fairly 
straightforward. If an employer operates a subjective eraluation sys. 
tern in such a way as to treat members of protected groups differently, 
that theoryisinvoked For example, inRobbins L. White-WilsonMed- 
zeal Clinic, Inc ,Iv2 a black female. Robbins, applied for B job as a 
records clerk at a medical clinic. After being interviewed for the job. 
she learned that she had been rejected in favor of another applicant. 
Robbins asked about her rejection. and clinic personnel initially told 
her it was because of her age and, eventually, that i t  was because she 
lacked a pleasant personality She filed suit, claiming that the clinic 
had disenminated against her on account of race The case eren- 
tually went before the Fifth Circuit, and the court of appeals agreed 
with Robbins's arguments, finding that the clinic's job requirements. 
including the requirement of a "pleasant personality," were largely 
sublectwe According to the muit, the evidence further indicated that 
the interviewer. whose Impression of Rohbms's personality was cru- 
cial to the selection process, equated B pleasant personality n n h  the 
ability t o  work wel l  with whites '04 While a pleasant personality can 
be a legmmate job cntenon, the court reasoned. the presence or ab- 
sence of euch a trait cannot be measured along racial lmes Because I t  
had been in this case, Robbins was a victim of dieparate treatment 
and was therefore entitled to rel~ef. '~'  

In another diaperate treatment case invoivmg wbjective employ- 
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ment practices, Daws i' Metropoliton Dode Count>.''' the plaintiff 
a black male uho  worked for Dade County as a fire fighter 
After a e e i m  of negatl>e eialuatmns of his t r a m n g  per. 

he counry's training S U ~ ~ ~ Y L S O ~ E  discharged him from the 
program Davis sued arguing that the discharge was based on hls 
race "I- Evaluating the supervisors' subjective aESeSsments of Daws's 
aptitude. the district court found that those assessments here a pre- 
text for d m n m i n a t m  because the eralua~mn system was applied 
more harshl! to D a v ~  than It was to nan-minorit) trmnees with 
roughly equal levels of performance I"' 

As R o b b m  and Dauia demonstrate. when an employer operates a 
Subjective employment practice by applying Lts attendant crireria 
mare harshly to protected group members, a CIBSSIC case of disparare 
treatment 1s established The touchstone ofthese cases 1s whether the 
decisionmaker's exercise of discretmn and judgment x a s  Infected by 
discriminator? animus If it was Title VI1 liability fo l luas  

plied t o  mbjecti>e practices: each ease involved practices that could 
ani) be characterized ar objectire In fact, the only real hint the Court 
offered oh the m u e  was in Furnco lo' a disparate treatment case As 
discussed earlier. the case involved an attack by three black bncklay- 
eri on the company s refusal to accept jobsite applications and re- 
liance Inkteed on personal recommendations In applying the .McDm- 
ne11 Douelas formula of disparate treatment t o  these practices, uhich 
arguably mvolved the exercise of subjective decisionmaking, the 
Court mentraned ~n a footnote that the ease did nm involve standard- 
ized testing. a3 in Griggs, or height and weight requirements. a3 in 
Roalrnson lLOTo some commentators, the distinction drawn here was 
an indication that the Court limited disparate impact analysis to 
objective criteria Lacking a definitive holding until 1488. how- 

Fupp 113 220 E D  Pa 
that aubjecriie criterion 
olatedTiile VI1 anal ized 
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ever. the clrcult courts of appeals expressed widely divergent views as 
to whether subjective employment practices could be evaluated under 
disparate impact theory. 

Several cmemts held that disparate impact analysis could not be 
used to analyze attacks on subjective employment practices and that 
only the disparate treatment theory was available In EEOC o Feder- 
al Reserve Bonk,"' for example, the Fourth Circuit considered a a u t  
filed by the Equal Employment Opportunity Commission lEEOC1 un- 
der Title VI1 alleging that the defendant bank's promotion practices. 
which included Subjective merit ratings, had a disparate impact upon 
blacks. Finding no evidence of any ''objective atandardc, applied even- 
ly and automatically,'' in the banks promotion scheme, the court re- 
jected the c l a m  that the challenged subjective practices had a dis- 
parate impact. Notwithstanding an obvious numerical dmparity in 
promotion numbers. i t  was "mamfeat that the challenged practicer 
did not meet the criteria for a disparate impact c i a~m.""~  Rather 
than setting forth B disparate impact case, the factual circumstance8 
presented by the plaintiffs fell within the "typical disparate treat. 
ment case "'l4 

Similarly, in Talle) u .  United States Postal S e r i ~ e e , " ~  the Eighth 
Circuit refused to apply the disparate impact model. In that ca8e a 
discharged black female employee brought an action against the 
Postal Service, alleging race and sex discrimination in her dismissal. 
She specifically contended that the subjective deciaonmakmg process 
regarding her dismissal, done by a pnmanly white supervisory force, 
disproportionately affected blacks and women.'" Citing Its earlier 
holding that a subjective decisionmaking system cannot, by itself, 
form a basis for a disparate impact claim,"' the court held that the 
plaintiffs broad-based attack on the subjectiw process failed to iden- 
tify a "facially neutral employment practice" that had a dmrimina- 
tory impact. Accordingly, application of the disparate impact theory 
was mappropnate.lla 

-'69S F 2d 633 84th Clr 19831. IPL d on othsrgiounds rub  nom Cooper, Federal 

"Id at  639 
Reserve Bank 46: U S  867 1984 
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Other c l rcutf  took a dliferent view and held, often reluctantly that 
disparate impact analgais appllea t o  SUbJeCtl\e practices For example. 
in Zahorik L. Cornel1 l ' n i ~ e i s i t 3 , " ~  four aomen formerly employed as 
asmtant professors a t  Cornell broughr Title VI1 actions against the 
umieraity. claiming demal of tenure based on gender Each plaintiff 
alleged that she was a victim o f  disparate treatment ~n the tenure 
decision and also that the tenure criteria and procedures. largely 
involxing subjective appraisals by vamus members of the respectwe 
teachmg departments, had a disparate lmpact on After 
finding Insufficient evidence to sustain any o f  the claims regarding 
disparate treatment. the court turned to the disparate impact portion 
ofthecase. Er.aluatinganattackonahighlyjubject,retenureproceas, 
the court first noted that disparate impact theory was used ''mamiy in 
the context of quantifiable or 0 5 j e c t ~ c e l ~  Lerifiable selection c n f e m  
which are mechanicall) opphedand have consequencearoughly q u a -  
d e n t  toresults obtained under 5yatem,ediscrim,nat,on ' "'Giren this 
focus of the disparate impact theory. and an attack upon an obviously 
"on-quantifiable or objectl\el? verifiable tenure process, the Zohoi ih  
court nexertheless agreed to appl) disparate impact analyeis Because 
there izas little statistical evidence o f  disparate impact."' howreier. 
and the selection criteria appeared t o  be job related, the court smply 
concluded that the plaintiffs failed t o  establish a prima facie case o i  
disparate impact 12' 

The Ninth Circuit expressed similar reservations when It encoun. 
tered arguments for application of disparate impact analysis m.Moore 
c Hughes Helicopters. Inc  .li4 a race and gender discrimmatian case 
In Moore the plantiffs focused on the company's Subjective system of 
selecting employees for supervisory and upper level craft positions 
After acknowledging that "there 1s some question as to whether Idis- 
parate impact analyaisl may beapplied st all tosubjective employment 
decmonmakmg." the court ne\ertheless upheld the lower court's 
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application of the theory to the case.126 Assessing the facts. however. 
the court of aooeals held against the almntiffs. findine their oraof " .  
inadequate to show even statistical disparity, much lesa a significant 
disparate ~mpaet."' 

Despite Its approval ofusingdisparate impact analysis to resalve the 
claims of discrimmation, the Moore court seemed to question the 
general applicability of the theory to subjective practices First, the 
court noted that a plaintiff receives an enormous benefit when dis- 
parate impact analysis is applied to subjective practices. In essence. B 

defendant employer incurs a burden ofpersuasion (regarding business 
neeesslty or jab-relatedness1 that he does not have under the disparate 
treatment theory, which requires only the articulation of B legitimate, 
nondiscriminatorr reason for the action in question Second, the 
court stated that disparate treatment was traditionally the method 
used to analyze subjective systems: 

Normally. when a Title VI1 plaintiff alleges widespread 
systemic employment discnmmatmn. such as in this case. 
courts have analyzed the claims under the disparate treat- 
ment mode ofanalysis . This IS particularly true ~n the case 
of subjective hiring Systems that select employees in a man- 
ner disproportionately adverse to persons protected by Title 
VI1 Subiectwe h inne  swtems ''oromde a convenient metext I. . 
for discriminatory practices," . . . and are thus well suited 
to the disparate treatment focus on mtentmnal dis- 
cnmmatmn.'zs 

In still other circuits, the v m u u ~  appellate panels reached confilct- 
m g  results, applying disparate impact analysis in some eases and 
refusing to apply It in others. For example. in Pouncy L,. P r u d e n t d  
Znsurance Co.l3' the Fifth Circuit considered allegations of a lack of 
promotion opportunities for blacka because of the company's selection 
practices. Specfmlly. the plaintiff argued that the company's prac. 

"'666 F Zd 9 5  5th Cir  1982 
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tlces-not p03tlng Jab opemngs. use of a level system II e promoting 
from within specific job Class~fiCatlonsJ. and use of subjective criteria 
in evaluation-had a disparate impact on black emplorees "' 

The court determined that disparate impact theory 1s inappropriate 
for such an attack. holding that the theory applies only when the 
employer has instituted a specific procedure that can be shown to 
have caused "a class based imbalance in the work force."'32 
Emphasizing that only "facially neutral" practices are amenable to 
the requirement of showing a causal connection, the court explained. 

None of the three Prudential "employment practices" 
singled out by [the plamtiffl-the fmlure to past Job open- 
ings. the use of a level system, and e5aluatmg employees 
with SUbJeCt1Ve criteria-are akin to the ' facdl? neutral 
employment practices" the disparate impact model was de- 
signed t o  test Unlike education requirements aptitude 
tests, and the like, the practices identified by lthe plaintifa 
are not selection procedures to which the disparate impact 
model traditionally has applied 133 

Thus, in the court's n e w .  the plaintiff had not ahawn. nor could he 
show. that the challenged subjectne practices eauaed the racial ~ m -  
balance in Prudential's nork force 13' 

Most subsequent Fifth Circuit cases reached amilar results '" In 
Page L. C.S. industries,136 however. another panel from the same cir- 
cuit ruled differently. In Page a class of blacks and \lexican- 
Americana challenged the  employer'^ promotion system, which in- 
cluded SUbjeCtl\e assessments by foremen regarding promotion 
potential Allowing application of the disparate impact theory, the 
court cited earlier circuit decisions to the contraq but held neverthe- 
less that either theorj- of discrim,nation-d,sparate treatment or d m  
parate Impact-could apply to the same set of facts 13' Without an>- 

" I d  8: 104:-43 
'"'Id a i  1015 16 
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real discussion of the implications of such a ruling. the court con- 
cluded that the subjective promotion system could have a "class-wide 
Impact" and that It was therefore appropriate to apply disparate im. 

Thus, before 1988 there was a sharp split among. and mmetimei 
within. the various courts of appeals regarding the application o fdm 
parate impact theory to subjective practices. Some courts saw their 
methodology as applicable only to objective practices and were some. 
what incredulous that a plaintiff could even identify a subjective 
practice as having caused a statistically sigmficant disparate impact. 
Other courts adopted a more receptive approach to plaintiffs' allega- 
tions and were mlling to consider such contentions. In this context, 
Wrctsowc.  Fort  Worth Sationai Bank came before the Supreme 
cour t .  

pact analgals 139 

IV. WATSOiY U. FORT WORTH SATIOAVAL 
BAYK 

A.  BACKGROWD OF THE CASE 
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and other blacks in hiring. promotions pay placement. and other 
terms and conditions of employmenr After various rulings regardmg 
classcertification. the eourtaddressedthe meritsofKatzon's claims on 
behalf of black job applicants Because the percentage ofblacks ~n the 
banks work farce roughly approximated the percentage of blacks tn 
the metropolitan area. however. the court concluded that she had 
failed to make a pnma  facie case ofracial discrimmation in hmng  A' 

Turning to TTatson's individual claims of race disenminatlon. the 
district court concluded that she had made a pnma facie showing of 
diecnminatian under the disparate treatment model Nevertheless 
because the bank had presented legitimate. nondiscriminatory rea- 
sons for her nonselection for promotmn. and because Ratson a a s  
unable to prme that there reasons were pretextual. the court dla- 
missed the case li3 

On review the Fifth Circuit affirmed the lower courts  dismissal of 
Watson's disparate treatment claims In light of Watson's arguments 
that the district court should also haveapplleddisparatelmpact anal>- 
cistoherclaimsofdiscrim,nation inpromotion. the eourtafappeals. aa 
IT had in several earlier c ~ s e s . ~ "  addressed the applicability of chis 
modelto auhjectivepractices RelgingonItaprecedents. the courtruled 
that \Tatson was limited to the disparate treatment theory ~n attack- 
ing a discretionary promotion system and affirmed the lower court ''' 
Noting the confiict in the circuits on this m u e .  the Supreme Court 
granted certiorari."' 

E. THE PLLRALITY OPLYIO.\- 
Justice O'Connor, writing for herself and three other Justices."' 

first revlewd both disparate treatment and disparate impact as the 
Court had densed those models for analyzing claims of employment 
discrimination. She stated that although the factual LSSUCS that domi- 
nate each tvpe of csse are different. the u l r~mate  legal m u e  IS the 
same has there been unlawful discrimination? In this light. 'the 
necessary premise of the disparate Impact approach IS that some em- 
ployment practices, adopted without a deliberatel) discrimmatory 
motire, ma) in operation be functionall> equivalent to intentional 
discnmmatm.""' 

. I d  a! 2783 
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The plurality then observed that all of the Court's earlier decisions 
regarding disparate impact had involved standardized employment 
tests or criteria, while conventional disparate treatment analysis had 
been used to review employment decisions mvolwng the application of 
subjective ~ r i t e n a . ' ~ '  After characterizing the parties' respective 
argument8 a8 presenting "stark and uninviting alternatives," the 
plurality turned to the basic issue in the case: the applicabiiity of 
disparate impact analysis to subjective practices.'" 

I m t d l y ,  the plurality stated that Griggs and its progeny "could 
largely be nullifieP if subjective practices were shielded from dis- 
parate impact analyas. To the plurality, employment practices that 
combine bath subjective and objective practices would generally have 
to be considered subjective. Accordingly, employers such as those in 
Grrggs could insuiate their objective standards (,.e., aptitude tests or 
diploma requirements) from attack by adding a subjective component. 
such as a bnef interview. As long as the ObJeCtlve criteria were not 
absolutely determinative, the plurality reasoned. employers could 
give those criteria as much weight as they chose without risking 
disparate impact challenges. Such a rule of law could effectively abol- 
ish the disparate impact test.'51 

Continuing, the plurality stated that disparate impact anaiysis "is 
in principle no less applicable to subjective employment criteria than 
to objective or standardized tests"'j2 Such criteria run roughly the 
same risk of having effects identical to intentionaily discriminatory 
practices While acknowiedging the necessity and reasonableness of 
leaving promotion decisions to the discretion of loner level super. 
visors, the plurality argued that "[ilt does not follow , that the 
particular supervisors to whom this discretion 1s delegated always act 
without diacriminatary mtent."'53 Even If disparate treatment analy. 
sis could cover these situations, the plurality contmued, "the problem 
of subconscious stereotypes and PreJudlces would remain."'b4 Thus, 
the piurality conciuded that disparate impact analysis should apply 
''in appropriate cases."'56 

Having reached this canclusmn, the plurahty then turned to the 
evidentiary standards that should apply. Here, the plurality believed, 

""Id ai 2766 
'"Id 
Lopid 
" 4 d  
'"Id 
."Id at 2787 
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the concerns of defendant employers "have their greatest force ''l" 
Once the prima facie case of disparate impact IS established. the em- 
ployer must justify the practice as a busmess necessity Because sub- 
jecti>-e practices often involve intangible qualities not readily val- 
idated through traditional statistical methods, the plurality stated, 
employers will find this task difficult at beat. Moreover the plurality 
emphasized that using subpctive criteria IS nearly mewtable for selec- 
tion decisions involvmg man!- upper levelpbs. Employers will thus be 
unable to eliminate the Subjective practice but imll also find I t  pro. 
hibitivel: expensive to defend such practices in litigation. In this 
situation, the employer's only real alternative w 1 1  be to adopt SUP 
reptitima quotas in order t o  defeat any possibility of an employee 
establishing a statistical pnma facie ease.'" 

Concerned w t h  these prospects, and agreeing that i t  I S  "unrealistic 
to suppose that employers can eliminate, or discover and explain. the 
myriad of innocent causes that may lead to statmica1 imbalances in 
the composition of their work forces.'' the plurality offered two re- 
sponses First. plaintiffs m disparate impact cases hare the burden of 
identifying the specific employment practices that they are challeng- 
ing This may be more difficult ~n Subjective practice cases than in 
casea where the attack is upon, for example, a standardized test I S b  

Moreover. If the plamtiffs rely on statistical data. such data mmt  
sufficiently substantial that they rame an inference of causation 
And, asin alldisparate impact cases involiing statisticalevidence, the 
defendant emplogers are free to rebut the relevance and reliability of 
the plaintiffs' statistics 

Second. the plurality saw the defendants' evidentiar! burden as 
providing some relief. Although Griggs said that the employers have 
the burden of shomng that any given requirement has a manifest 
relationship to the practice a t  issue "such a formulation should not be 
interpreted as Implying chat the ultimate burden of proof can be 
shifted to the defendant '"" On the contrary. the plurality continued, 
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the ultimate burden of proving that discrimmation against a 
protected group has been caused by a specific employment 
practice remains with the plaintiff a t  all times Thus, when a 
plaintiff has made out a pnma facie case of disparate impact, 
and when the defendant has met IKS burden of producing 
evidence that Its employment practices are based on legiti- 
mate business reasons, the plaintiff must "show that other 
test6 or selection devices. without a similarly undesirable 
ramal effect, would also serve the employer's legitimate inter- 
est in efficient and trustworthy workmanship " l G Z  

Thus, in the plurality's view. the allocation of burdens of proof under 
disparate impact analysis were sufficiently favorable to the defendant. 
employers to justify evaluation of them subjective practices under 
disparate impact analysi8. Such standards of proof are. the plurality 
concluded, enough to reduce employer incentives to modify legitimate 
employment practices by introducing quotas or preferential  
treatment.ls3 

C .  JUSTICE BLACILMCN'S SEPARATE 
CONCURRENCE 

Writing for himself and two other Justice Blackmun 
concurred with the plurality's extension of disparate impact analysis 
to subjective selection processes. He wrote separately, however, to 
express concern over "the nature of the burdens thls Court has allo. 
cated for proving and rebutting disparate impact claims.'''6J In JUSKIC~ 
Blackmun's view, the plurality's allocation of burdens of proof in 
disparate impact cases ''is flatly contradicted by our The 
plaintiff who carries his initial burden of establishing a pnma facie 
case of disparate impact "shifts the burden ofproof, not production, to 
the defendant to establish that the employment practice m question 18 

a business The plurality's proposed allocation of bur- 
dens, Justice Blackmun continued, more closely resembles the alloca- 
tion of burdens in disparate treatment cases as set forth I" .McDonnell 
Douglas What Justice Blackmun found "most striking'' about the 
plurality sdeclaratmn, however,"is that I t  1s anear-perfect echo ofthls 

'"Id at 2790 quofmg .AIbemarle Paper Co s Moody 122 L S 406, 426 18768, 
"'Id st 2791 
l'"Juitms Brennan and hlarihall were the other taoJuitma separately concurring 

~ d l ' y d  at 2792 Blackmun. d concurnng8 

::f: 
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Court's declaration in Burdine that, ~n the context of an Indlrldual 
dlsparate treatment c l a m  '[tlhe ultimate burden of persuading the 
trier offact that the defendant mtentlonally discrimmated agamst the 
plaintiff remain8 a t  all times w t h  the plamiff. '  ''16B In mlxlng those 
burdens. the plurality ''turns a bhnd eye to the crucial dmtinctlons 
between the two forms of claims.' IG9 

To Justice Blackmun, the distinction was crucial because the con- 
sequences of establishing a prima facie case under each theory are so 
different Under the disparate treatment model. the pnma facie case 
allows only an inference of discnmmatmn that may not hare actually 

appropriate to give defendant-employers the ben- 
efit of the doubt b) leaving the burden of proof with plaintiffs at all 
times On the other hand, a pnma facie ca8e of disparate impact, as 
explained by Justice Blackmun, already proves that the employment 
practice has had an improper effect Under such circumstances. giving 
the employer the burden of proving the business necessity of the 
practice is justified in light of Title VI1 s policies against such 
barriers '"O Simply allowmg a defendant employer to meet this burden 
by producing evidence of a "legitimate business reason" will not suf- 
fice, JusticeBlackmun stated, and agam 18 an'kehofrom the disparate 
treatment cases '''" Such an allocatmn of burdens simply does not 
justify anemployment practice shown toexclude apratectedclasafrrom 
employment opportunities Ii2 

Finally. Justice Blackmun took issue with the plurality's sugges- 
tions as to ha- subjective practices can bejustified First. the fact that 
thejob-relatedneasofa subjectwe practice cannot be shoivnwithusual 
scientific precimn does not excuse an employer from its burden of 
proof on this issue Different forms of evidence bearing on business 
necessity, as well as "common sense" asseasments. can play an  in- 
creased role here li3 Second, the plurality'e prediction that employers 
might find I t  easier to show business necessny in subjective practice 
cases troubled Justice Blackmun. In his view, an emp1o)er's mere 
articulation of vague and general criteria in the face of proven dis- 
parate impact would ill-serve Title VII's policy of eradicating discrim- 
inatory barriers in employment Moreover, the less well.defined the 
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criteria, the more difficult It w l l  be to establish a link between the 
criteria and the employer's business interest."' 

V. DISPARATE IMPACT AXALYSIS AFTER 
WATS0,V 

On Ita surface. the Supreme Court's decxion to extend disparate 
impact analysis to subjective practices can be viewed as an important 
victory for Title VI1 plaintiffs. It 1s now clear that a broader range of 
employment practices can he a basis for employer liability under the 
disparate impact theory. Nevertheless, it IS submitred that this exten- 
sion was unjustified, unnecessary, and doctrinally flawed. Moreover, 
the perceived wcrory won by Title VI1 plainnffs ~n Wotson may well 
turn out to be them long-term loss This section of the arr~cle will 
address these points. discussing first why the Court Incorrectly decided 
Watson, and second, why the decision could become a defeat for Title 
VI1 pla,nt,ffs. 

A. DISPARATE IMPACT AND SCBJECTWE 
PRACTICES 

The doctnnal flaws in Watson are first apparent in the Court's 
contention that disparate impact 1s "m principle no less applicable to 
subjective employment criteria than to objective or standardized 
tests."'" Aithough not objecting to the use of subjective practice8 per 
se. or to the delegation of discretionary decisionmakmg to lower level 
employees, the Court still feared the potential for unlawful bias, argu- 
ing that "[ilt does not follow . . . that the particular supervisors to 
whom this discretion 1s delegated always act without discrimmatory 
intent "lr6 This may certainly be true, but is also precisel>- the sltua. 
tion for which the disparate treatment test was devised. The Court 
acknowledged this. but nevertheless went on to say that "the problem 
of suhconsciaus stereotypes and prejudices would remain "li7 As an 
example, the Court cited statements made to Ratson dunng the selec- 
tion proced'that the teller positionwas a bigresponsibilitywith'alot 
of money far blacks to have to count.'i''id 

"'Id The remaining Juahre m the case Jus t~ re  Sterenl, agreed that dlspalate 
Lmpact theory should appl) to ivbiertive practices He raokno pobmon onthe erldent~a- 
F? ~ssueb,  hoaever, preferring to  wait until the district ~ m i f  had made appropriate 
findings Id ar 2iSi In W2'ards C o i e  Packmg Co , Atonlo. 109 S C t  2115 t1969 
Jusrlce Stevens dissented and endorsed the views expressed b) the orher separately 
cmcurrmg Jvrflceb ~n Aataon 

a t  2786 "qd 
'-'Id 
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The foregoing analysis, especially when considered in light of the 
facts of Watson, argues far application of the disparate treatment 
theory and nothing mare. At her t na l  \Vatson mitially tried to prove 
that her super via or^ in exercising their mbjective assessments of the 
candidates. judged herb: different standards than whites *ha sought 
the same paaitions Like most serious Title VI1 plaintif 
to establish a pnma  facie case of disparate treatment 
the bank. through Its supernsors. was required to explain its reasons 
for selecting other candidates instead of Xation The district judge. 
sitting as the trier offaet, heard the evidence from both sides. observed 
the demeanor ofthe nItnesSe8 and had the unfettered opportunity t o  
Judge whether the aupernsars' explanations were legitimate or were a 
pretext for discrimmatmn Watson was unsuccessful in carr:mg her 
burden of proof because the judge apparently concluded that the rea- 
sons offered by the bank were genuine and that the subjective selection 
process was not a pretext 

This was a rather ordinary application of the disparate treatment 
theory Both sides met their Initial evidentiary burdens, narrowing 
the facts graduall?. to ascertain the often elusive matter of intent In 
this light. giien that the discrimmation issue was resol>ed in the 
ad>errarial setting o f a  federal district court. it 1s difficult to beliere 
that plaintiffs like Watson are entitled to more under Title 1'11 
Whether the application of subjective criteria leads to either C O ~ F C ~ O U S  

or unco~~sc~ous  discrimmation, wherever the boundary between those 
realms lies the ultimate issue in these cases w l l  always be the intent 
of the decisionmaker .As outlined prevmusly, subjective employment 
practices inrolre either unstructured personnel processes l e  g per- 
sonal interviews or superwsor e>aluations based an personal contact) 
or assessments inrolnng the unstructured evaluation of Objective 
measurements (such as grades, education level or prior experience1 
The key attribute of such decisions. as courts ha t e  consistently found. 
18 rhe reliance onjudgment mtuition, and discretion Mentalprocesses 
such as these are the focus of disparate treatment a n a l y s ~  and. where 
these processes are allegedto be tainted by discriminatory animus. 11 IS 
disparate treatment a n a l r s i ~  that guides us in evaluating the c n t 1 c d  
13sue of Intent 

Although the disparate treatment and disparate impact models are 
each deslgned to promote equal employment opportunity by uncarer- 
mg an employer'? use of impermissible factors in making employ- 
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rnent demsmns, the two theories are not identical and cannot be ap- 
plied interchangeably. Each one has a different perspective in bring- 
ing about the goals for which Title VI1 was enacted As explained 
previously, disparate treatment seeks to evaluate cases where an em. 
ployer 1s alleged to have intentionally treated a member of a pro- 
tected group differently solely because of their membership in that 
group Converaely, the disparate impact theory identifies a "facially 
neutral practice" that has the effect of disproportionately excluding 
members of protected groups Under disparate impact analysis, the 
employer's actual intent 1s irrelevant-the disparate effect of the 
practice, even if unintentional, will lead to Title VI1 liability unless 
justified by business necessity With Subjective criteria, however, un- 
intentional discrimination LS not a concern. As emphasized in most 
subjective practice cases, the principal fear has always been that sub- 
jective criteria will be influenced by the biases of the person making 
the decision. 

Objectwe criteria are traditmnally neutral in design and applica- 
tion. They are applied mechanically and without deviation among all 
applicants or employees. The disparate impact model evaluates 
whether these criteria have a disparate impact upon members of a 
protected class despite undeniable fairness and uniformity in treat- 
ment and application of the criteria. Conversely, subjective criteria 
are heavily influenced by factors that are personal to the one making 
the selection decision. They are unavoidably affected by the de- 
cisionmaker's own perspective, background, beliefs, and values, and 
their application will vary from case to case Subjective practices thus 
lack the uniformity associated with objective criteria, which makes 
the latter amenable to disparate impact analysis 

In addition to these doctrinal flaws, the Court also overestimated 
the necessity of applying disparate impact analysis to subjective prac- 
tices. Courts using disparate treatment analysis have long been 
sensitive to the possibility that decisions resulting from recourse to 
Subjective selection practices can be motivated by discriminatory in- 
tent."" Ever since the seminal decision in Roue c. General .Motors,'81 
courts have understood that subjective selection proce8ses provide a 
ready mechanism f o r  intentional dmnminatmn, especially where 
the decisionmakers are of a race or sex different from that af the 

'*"See supre notes 84-93 and aecompan)ing text Sea zlso B Sehlei & P Groisman. 
aupmnote 16, ai 191-205. Demi.Sub, jrcbu~D.c~sionnoking Does ~fHaaraPIacemihe 
Empiojmmf Process', 11 Empl Re1 L J 269 270-76 '19868 (and c a m  cited therein) 
"'467 F 2d 348 (6th Cir 1972, 
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applicant.'" Further. courts hare readily found discriminatory treat- 
ment where the employer's very use of a subjective selection process 
was unjustified This IC parncularl? likely in cams involving Jobs 
w t h  m ~ m m a l  skill requirements or requirements that are easily 
quantifiable Given this extenme judicial histmy of closely 
acrutimzing subjective practices for their potential discrunmatory 
application. it 18 difficult to see nhy  the Court could conclude that 
disparate impact analysis also had a role to play in an area ryhere 
disparate treatment ana lp i s  1s mole than equal to the task Even 
conceding lesser judicial scrutiny of subjective practices at the white 
collar level, there 1s no real argument that disparate impact theory 
will resolre thie perceived double standard 

In fact. Watson raises a rather paradoxical YEW wlth respect to the 
applicatmn of these theones of discrimination On the one hand. the 
Court v i e ~ s  subjective selection practices as suspect because of the 
nsk that certain individuals. in certain m u m o m  will make discre- 
timarl- decisions that are influenced by their discrimmatory feelings. 
On the other hand, the Court suggests that these same iubjective 
processes are a facially neutral standard, the Systematic application 
of which make their operation amenable to disparate impact analy. 
SE As one court has cogently stated in B similar setting. It 1s "logical. 
ly impossible to prove both  proposition^.'"^^ 

This 1% not to deny. however. that the use of subjective selectmn 
processes may coincide with an undwrepreaentatmn of protected 
group members in certain jobs Courts ~ 1 . 1 1 1  frequently encounter 
large etatietical disparities in relative employment groupings and not 
be able to trace them readily to an: specific employment practice, 
abjectlve or subjective Severtheless. without resorting to disparate 
impact analysis. plaintiff8 in those cases can still make good use of 
statistics in attacking the subjective aspects OfJob selectLon Thls 16 

largely because. in appropriate circumstances. a significant StatmTw 
a1 disparity d l  support an inference of intentional dls- 
c r lmlna tm In aasessmg the role of s t a t i i tm  in Inferring discrim- 
matory tntent. the Supreme Court has stated. 

[Tlhe statlstIcal evidence [should not bel offered or used to 
support an erroneou~ theory that Title VI1 requires an em- 

> d  I \lisiouri HI 
BarroxsCa 660F 

<-Set o u p m  note 92 and ~ c t o m p a n y m  
Tramp Comm'n 66SFZdl59 164 BrhC 

ee  supry noter 91-33 and accompanying text  
o b i m i  \ Ogi l iey h >lather Inc ,  798 F 2d 590 605 82d Clr  19% 
azel/ aod School Diir  \ L'nifed Stares 433 V 5 199, 306-13 ,197: 
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player's work force to be racially balanced Statistics show. 
mg racial or ethnic imbalance are probative in a caSe such as 
thm one [mvolving subjective hiring practices1 only because 
such imbalance 1s often a telltale sign of purposeful dls- 
cnmmatmn; absent explanation, It 1s ordmanly to be ex- 
pected that nondiscriminatory hiring practices will m time 
result in a work force more or less representative of the ra- 
cial and ethnic composition of the population in the commu- 
nity from which employees are hired. Evidence of longlast. 
ing and grass disparity between the composition of a work 
force and that of the general papulation thus may be sig- 
mficant even though S 703~1 makes dear that Title VI1 Im- 
poses no requirement that  a work force mirror the general 

Thus, plaintiffs attacking the diaenminatory effects of subjective 
practices may stiil be able to prove discnminatmn in certain cases 
without the disparate impact theory. Under disparate treatment 
analysis. statistics showing a disproportionate representation of 
minorities in jobs at issue could seriously undermine employers' prof- 
ferred legitimate nondiscnmnmtary justifications for their subjective 
decisions Confronted with such Statistics, the court could well con. 
dude that those reasons were pretextual and that the Subjective de- 
cmuns were tainted by Impermissible bias.'ai 

populat,on.'86 

In addition to its arguments equating the disparate treatment and 
i m p m  theones in principle. the Court also mamtamed that confining 
disparate impact analysis t o  objective practices would render the 
Griggs test "a dead letter "lad In reaching this conclusion. Justice 
O'Connar first stated that regardless of haw wbjectlve and Objective 
criteria were distinguished. when a selection system combines both i t  
wouldusually have to becons,deredaubject'~,~ Thu8,whenassessinga 
nsk  of a disparate impact challenge. employers would generally t ry  to 
include some subjective component into the process For example. bg- 

""Team3rera v United Smter. 431 U 8 324 339-40 n 20 19771 
"Cf Diaz L American Teleohone & Telenraoh 762 F 2d 1356 1363 9th Clr  19851 
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adding a bnef mterview Isubjectwei to an aptitude test (objectivei an 
employer such a8 the one in Griggs could insulate the entire selection 
process from disparate impact challenge. so long as the abjectire com- 
ponent was not absolutely determinative 

The reasoning here is flawed in a t  least two major respects First 
employers will not always be able to shield their objecuve criteria so 
easily from disparate impact analysis. As noted prevmusly courts can 
be particularly hostile to the use of subjective selection processes 
where there 1% a statistically significant disparity in hiring or job 
placement and there 1s no apparent justification for their use. T h x  is 
particularly true where the jabs involved require minimal or easily 
quantifiable skills Indeed. such an argument could readily be ad- 
vanced with respect t o  the blue collar jobs at issue in Gnggs and 
senausly undercuts the Court's point here In essence. It LS rather 
doubtful that the company in Griggs could have maaked the disparate 
effectsofits testing anddiplomarequirements byaddmga superfluous 
interview step that would only have bolstered inferences that the 
emplojment situation was bereft of equal opportunity With this 
problem in mmd. courts often excuse plaintiffs from incorporating any 
meaiureofsubjectivecritena in their Statistical attacks on anemploy- 
e r ' ~  practices. reasoning that those criteria are too likely to be the 
subject ofdiscnminatory Influence in them application ldYThus. plain- 
tiffs ~ 1 1 1  often be able to mount statlaical attacks on the effect ofthe 
remaimng objective criteria even though they were not absolutely 
determinative in theemployment decision Moreover. e ren~f theuseof  
a Subjective component could shield obpctire practices from strict 
disparate impact analysis. an employer may still not be in the clear If 
there la a large statistical disparity in hinngorpromotions. alongwrlth 
a Subjective evaluation of dubious connection to any business purpose. 
courts will often find the subjective practices a pretext for d 
erimmatmn.'su In sum. the actions that the Court suggests employ 
udl take to shield themselves fromdiaparateimpact liabiliti may oni) 
set the stage for a finding of disparate treatment The Watson opinion. 
though differentiating betueen the theories of discnmmanon mis- 
takenlv assumes that they exist in vacuums of mutual exclusivity and 



19891 DISPARATE IMPACT ANALYSIS 

that practices adopted to minimize liability under one theory in11 have 
no effect on potential liability under the other 

Second. the Court's contention that subjective criteria can be 
merged with objective criteria to create a self-contained subjectire 
system Seems to be contradicted by language found later in the opin- 
ion. Discussing the evidentiary aspects of a disparate impact chal- 
lenge to mbjectire practices. the plurality Etated that '[tlhe plaintiff 
must begin by identifying the specific employment practice that I S  

challenged. . . Especially in cases where an employer combines sub. 
jectwe criteria w t h  the use of more ngid standardized rules or tests. 
the plaintiff 1s m our opmmon responsible for isolating and identihing 
the specific employnent practices that are allegedly responsible for 
m y  observed statistical disparities "" The plurality appears to be 
saying here that Title VI1 plaintiffs faced with an array of employ- 
ment practices. some objective and others subjective. should be able 
to Identify the specific practice or practices that have caused the dis. 
parate impact Thus, it would seem to follow that a plaintiff, normally 
through the use of statistical analysis. should also be able to isolate 
and identify a specific objective standard a8 hanng  a disparate lm- 
pact after having separated its effect from that af the other subjective 
components of the employment deeismn. ahe the r  this 1s realistic, 
however. calls for a brief look into how a statistical ease of disparate 
impact E made. 

As exemplified by Griggs. employment dmnminatmn law re lm 
heavily upon the use of statmtm in establishing OT rebutting in- 
ferences of discrimination In Griggs the Court noted the absence of 
black employees in the higher levels of the company's work force and 
partially traced that absence to the company's high school diploma 
requirement Because blacks m North Carolina were much less likely 
to have diplomas than were whites, this requirement had the im. 
permissible effect of disproportmnatelg blocking the advancement of 
black employees. Proving disparate impact in later cases often proved 
more complex, howver  

Where a number of criteria, either objective or subjective. compnse 
an employment decmon, a simple evaluation of hiring or promorion 
statistic8 usually will not satisfy a plamtiffs burden of proof In 
evaluating a pool of applicants. a mere comparison of percentages 

''-Wuison, 108 S Cf at 2788 empharie added AlrhouEhthecuncurringJusticeidid 
not imn this portion of the pluralif) E opmmn. the, ,meed no ~ p e c i f i c  objection t o  this 
proposition in their separate cmcnrrenee I d  at 2791-97 1Blackmun. I , eoncurrmgi In 
Wards Cove Packmi. Co Y Atomo,  109 S Ct 2116 81969' houerer the same Iuaflces 
i ~ a ~ ~ f i c a l l ?  b o k  i s m e  w r h  the requirement of specifying the challenged ~ I ~ I C I I C P  S I P  
id st 2127 'Stevens J diirentmgr. 2136 iBlackmun 1, dibaenting8 
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hired or promoted xi11 say little as to whether the disparate effect 
resulted from differing qualifications or from discrimination >lore 
Importantly. there nouid be little insight as to which campanems of 
the employment declaim had the greatest impact in the employment 
decision. Because of cases such ad these. multiple regre 
has assumed increasing importance in Title VI1 litiga 

Simply put. multiple regressmi anal>sis 1s a atetist 
designed to estimate how one set of factors reg education. test 
scores. age. or peiformances influence another single \anable ' e  g 
hiring or promotmnr Regressions use a complex array of mathemat- 

ical formulas that produce estimated numerical weights for each de- 
cision-mfluencmg factor and that indicate the comparative effect 
those factors hare  on an outcome IY3 The regression also enables one 
to correlate the effects of those factors to determine the degree to 
which they might act in combination to influence an outcome '' 

A t inst  arises in atuations involving a blend of subjective and 
objectivepractices X'hile the latter involve test results andeducation. 
al levels that are quantifiable and can be easily incorporated into a 
regression model. the Same cannot be m d f a r  subjective criteria First 
there 13 the obvious problem of quantifying the intangible qualities 
l eg  , leadership. personality trust. or judgment) which subjeetlve 

eek t o  evaluate Absence of such quantification 
often renders Subjective criteria useless for incorporation into amathe- 
matical model Second. assuming the employer could quantify a sub- 
jective 3election technique , through numerical ment ratings. far ex- 
ample). thereIsafurtherproblemInus,ngthoseresultsInaregresaion 
analysis. As explained earlier. while Subjective criteria would admit- 
tedl? affect the hmng or promotion decision. they may also be subject 
to di%crimmator> influence in them applicanon Far this reason, courts 
hare generally excused plaintiffs from incorporating subjectire mite- 
ria in their regression analysis "' 

G~.:en that plaintiffs mal- not be able t o  incorporate a nanquanti- 
fiable or potentially biased BUbjeCtlYe process into a regression anal?- 
sis, all that remains I S  to show that some of the remaining objective 
criteria. whether test scorns or educational levels correlate with the 

'"''See m p r c  note 169 and acrornpaniing text 
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aelectmn decisions regarding members of the protected group. Using 
regression analysis. this can be done, and the objective criteria can be 
either accepted or rejected as explanatory factors in the selection 
decision In any event, the core purpose of Griggs, the identification 
and evaluation of objective fmtors having a disparate impact on pro- 
tected groups. IS preserved regardless of the employer's incorporation 
of subjective components into the process. Notwthstanding the Wat- 
son plurahty's contrary assertion, it 1s simply not that significant 
whether an objective device such as a test is "absolutely de. 
terminative.'' If such a device LS found to be an important factor m the 
selection process. and correlates adversely with minority hiring m B 

statistically significant way. a pnma facie case of disparate impact 1s 

established. 

There will be eases. however, where there i8 no statistically sigmf. 
icant correlation between the isolated objective criteria and minority 
hiring or promotions. Presumably, attention would then focus upon 
the employer's subjective evaluation system, prevmusly unevaluated 
because It was either nonquantifiable or possibly tainted by discrim- 
inatory application In this situation, if discriminatory intent cannot 
be proven, the case should be over. Nevertheless, post-Watson plain- 
tiffs might attempt to argue that the subjective component. by process 
of elimination, must be the moving force behind the statistical dispar- 
ity. Perhaps this IS what the Court meant by implication when It said 
plaintiffs raising disparate impact attacks must identify the specific 
employment practices causing the undesirable effects. Whether a pn- 
ma facie case can be made m this manner 1s nonetheless one of the 
questions raised but left unanswered by Watson.'s6 

In any event, it is difficult to reconcile the Court's m m e n c e  that 
plamtiffs identify the specific challenged practice causing the dis- 
parate impact with its earlier contention that defendants can shield 
their objective practices from the same attack by adding a subjective 
component Either plaintiffs will be able to segregate a practice and 
show its impact, or defendants will be able to frustrate the entne 
process by adopting a multi-step selection procedure that necessarily 
shields all step8 from disparate impact analysis Although it 1s far from 

LY'Unfonunatelg. the Caurt'a aubsequenf o p m m  addreiaing this ~ a i u e ,  \Yards Care 
PackineCo , Atomo, 109 S Cr 2115 119891, shed I I ~YSI IT~O additional liphfonthri 

. . .  . . .  
cihc practices havinp a disparate impad on pmfecred graupsl 
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clear. the Court probably intended the former interpretation lY- If this 
1s so. then employers will not necessarily be able to shield their objec. 
tive acreemng devices from disparate impact analysis by adding sub- 
jective components, and this concern collapses as support for the 
Court s argument that disparate impact analysis had to be extended to 
subjective practices t o  presene thecore Gnggggs test. In fact, theplural- 
I t y ' S  explanation of the reepectwe burdens of proof m these cases, as 
discussed in the next subsection, points the law in the opposite direc- 
tion. Xeedmg only an additional vote to become controlling precedent. 
the Watson plurality places Griggs in a truly precarious position 

E .  POST-WATSON DISPARATE IMPACT 
AVALYSIS 

Having determined that disparate impact theory should appll- t o  
subjectivepractices, the Watson plurality has givenTitle VIlplamtiffs 
a victory they could probably do without While the extension of the 
theory definitely broadens the scope of employment practices suscept. 
ible to disparate impact attack, the plurality's characterization of the 
re~pecti ie burdens of proof threatens G r g g s ' s  continued I italit\. Be- 
fore addressing this concern. howerer. one aspect of the pluralit!'? 
allocation of burdens merits applause 

As noted preuiousl:. the plaintiff's burden of establishing a prima 
facie case of disparate impact in subjective cases includes the 
identification of the specific emplqment practice that 1s challenged 
Usually this iw11 not be B particularl, easy task in subjective practice 
cases given the difficulty in pinpointing haa a fairli amorphous 
mbjectlve practice. difficult t o  measure. mum a ?tatistically signif- 
m n t  disparate impact on a protected group Neuertheless this por- 
tion of the Watson opinion reflects a proper balance regarding the 
respectne burdens of proof 

The wisdom of this result E apparent upon consideration of a pre- 
Watson Eleventh Circuit opinion in Griffin c Cadi 
black employees of the postal serv~ce sued clmmmg discrimmatian in 
the sernce's subjective promotion sl-item The employees spec~fically 
alleged that the promotmn system denied advancement to blacks in 
disproportionate numbers The promotion process included promotion 
adviaor) boards. alongwith recordsafaii.ardsanddisc~pline 'q'Reject- 
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ing the service's arguments to the contrary. the court of appeals held 
that the plaintiffs need not identify the specific subjective practice 
alleged to be causing the disparate impact. Rather, the plamtiffs. 
armed only with Statistics showing overall disparity in promotions, 
could use disparate impact analysis to challenge the results of a multi- 
component selection process without identifying a specific practice 
causing the challenged effect 

In the wake of Watson, this aspect of G n f j n  U. Corlin is no longer 
goad law. Plaintiffs will not be able to cite statlstlcal dlapantles In 
the work force, c l a m  that the disparity 1s the result of the systemic 
effects of multiple practices, and thereby force employers to vahdate 
each step m their hiring and promotion process As the plurality 
noted in Watson, it LS ''unrealmtm to suppose that employers can elim- 
mate. or discover and explain. the mynad of innocent causes that 
may lead to statistical imbalances in the composition of their work 
forces.""' An enormous burden would fall on employers had the 
Court adopted a contrary position Professional validation af selection 
procedures 1s an extremely expensive and time-cansummg task The 
validation of even one job requirement can be bath lengthy and 
costly.'02 Requiring employers to validate every aspect of every sub. 
jectlve selection decision after B plaintiff has done little more than 
show a statistical disparity could be devastating. 4 s  the Fifth Circuit 
has noted, requiring 8 plaintiff to Identify a specific practice causing 
the discriminatory impact 16 completely reasonable because i t  "allo- 
ca t e [~ ]  fairly the parties' respective burdens of proof a t  trial The 
aggrieved party must prow a disparate impact due ta the selectmn 
procedure The employer has the burden of proving that the selectmn 
procedure is justified by B legitimate business Permitting 
a plaintiff to challenge an array of practices 

would allow the disparate impact of one element to require 
validation of other elements having no adrerse effects. The 
burden of determining the validity of a screening procedure. 
weighing not only an the employer but also on the limited 
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resources of the district court, ru1ll not be imposed ahe re  
proof of an absence of dizcrimmatory effect attributable to 
the procedure shows it to be unuarranted 

Furthermore, there 1s little merit to the suggestion. offered by the 
Eleventh Circuit in Griffin i Corlin. that employers are better m u .  
ated t o  Identify the specific practice in B multi-component selection 
process that could have an ad\erse impact 'O' Multiple regression 
analysis. which evaluates the relative effects of several practices, E 
as available l a  plaintiffs 8 s  it 13 t o  employers in Identifying the spe- 
cific practice responsible for the disparity '06 

Xotwthstandmg the plurality's commendable decision regarding 
this aspect of the plaintiffs prima facie case. the Justices did not 
reach similarly permasire results when discussing the defendant's 
corresponding burden Citing Griggs, the pluralitj- reiterated the 
proposition that once disparate impact LS established. a defendant 
employer has the burden of showing the challenged requirement has 
a manifest ielationship to the employers business purpose In a 
rather startling departure from precedent, however. the plurality 
then stated that 'such a formulation should not be interpreted as m -  
pljing that the ultimate burden of proof can be shifted KO the de- 
fendant.'"o' In their view. the ultimate burden remains w t h  the 
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plaintiff s t  all times in these cases. the defendant meets thls burden 
by merely producmg evidence that the practices in question are based 
on legitimate busmess reasons 

As Justice Blackmun's separate cuncurrence duly noted, the plural- 
ity's position here does not comport with the Court's earlier eases. 
Although the pertinent language in Gnggs is somewhat unclear on the 
1 ~ ~ 1 1 e , 2 " ~  language in the Court's later cases seemingly clarified the 
defendant's burden in disparate impact cases In Its key post-Griggs 
dieparate impact case, Albemorle County L Moodj, the Court plainly 
stated that the employer must "meet the burden ofproving that its 
tests are job related.' "21DFurther, inDothard o. R a u h s o n ,  the Court 
again stated that an employer faced with a prima facie case of die. 
parate impact must ''prodel that the challenged requirements are jab 
related '"" As Justice Blackmun noted. again correctly, the plural. 
ity's proposed burden far the employer more closel) resembled the 
burden of production found in disparate treatment cases."' 

In support of it5 decision to reformulate the employer's burden, the 
plurality cited the Court's earlier decisions in .Veu York Ctt> Transit 
Authority u Beme? and llhshington u .  D a ~ i s . ~ ~ '  Unfortunately. 
netther case supports the plurahtS'a view that defendants in disparate 
impact cases have only a burden of production The first case. Bearer, 
involved a transit authority rule that barred from employment persona 
enrolled in methadone treatment programs. A group of methadone 
users brought Suit, alleging that beeauae over sixty percent ofthose in 
New York Cit) receiving methadone maintenance in public programs 
were minority group members. the transit authority policy had a 
disparate impact on those groups and thus violated Title VI1 Not- 
ing that the plaintiffs had f d e d  to include in their statmtm data 
concerning 14,000 methadone user8 in private programs. the Court 
concluded that there xias a strong possibility that the total percentage 
ofminority group methadone users was no greater than the percentage 

'"Id '"' Tlhe empla)er hail  the burden of ahouzng that any gnen requlremenr must 
ha re  a msnifeir relatianshlp to  the employment I" quesfmn' Guges Y Duke Poaer 
CO 401 U S  424,432 8197ll temphasib added 

"'Albemarle Count) , h o d ?  422 C S 405 425 81975l ,emoharia added) 
2LLDothard ,, Rawlmron. 433 I! S 321 329 ,emphasis added 
"'Watson, 108 S Cf at 2792 iBlackmun J mnevrring8 S i r  s u p m  n n i e ~  20-40 and 

aecampanwng text for a discusrim of !&Donne11 Douglas Carp % Green 111 U S 792 
819731 and its pmgen) 

'"440 U S  566 ,1979 
'"426 U S 2 2 9  119761 
"'Beaiei 440 U S  ai 672.77 
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of minmt ie i  in the general New York City papulation Accordmglu a 
prima facie case ofdisparate impact hadnot beenestablished "'Then 
in dicta. the Court stated that nataithstandmg the lack of a prima 
facie case. the transit authorit? had shown that Its policy was job 
related In a footnote the Court posited that so long as the hiring 
rule ,+as related t o  the "legitimate employmenr goals of safety and 
efficiency " it passed muster under Title VI1 'Ii Then. in a mixing of 
concepts that was perhaps a precursor to Ii'atron the Court found that 
there was no indication the policy was motivated by racial animus 

At moat. Beazer supports the proposition that in the face of weak. 
unproven claims of disparate Impact. an employer's articulation of 
legitimate business interests WIII  suffice to justify rhe challenged 
employment policy Aside from its explanation of hou to recognize a 
relerant labar pool. the case offers little to the development of dis- 
parate mpact analysis per se. because the absence of a valid pnma 

support for ITS reallocation of burdens in Watson . i s  discussed earlier. 
Washington t DOVES involved an equal protection attack on aptitude 
testing for police traimng and uas therefore decided outside the con- 
text afTitle VII. Thus, the Court was satisfied with the city s showing 
that the test had 'some relationship to success in police training 
because the City only needed to establish. in response to the con- 
stitutional attack that it had acted without discrunmator)- intent In 
sharp contraat to the Title VI1 scenario, where empla?er intent 1s 
irrelevant and the focus E upon the disparate effect of a facially 
neutral emplaymmt practice. the constitutional disparate impact test 
gives greater deference to governmental emplovment screening and E 
therefore far less useful to plaintiffs in attacking those practices '"' 
-'"id at  iR4-26 
2'  Id  at i R i  

f;on defen.e 
emplajrr 'e production-bur io! priiuavon-hurden id at 212G 

Just ice  !>hire i t a t i d  ':he) 5houid ha i e  bein undersrood ro  mean ~n 
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As with Beazei, the Court's opinion here sheds no real light on the 
precise issue of what burden an  employer in a Title VI1 disparate 
impact case carries once a plaintiff has made a prima facie case. 
Indeed, the constitutional issuesin Washington i;.Dauis make the case 
largely inapplicable to Title VI1 evidentiary issues Considered 
against the relative clarity of the language and holdings in Albemarle 
County and in Raiclinsan, the plurality's misuse of precedent in Wat-  
son is largely mdefenshle. 

Aside from this clear break from precedent that would normally be 
cantrolling, other reasons going to the very heart of Griggs support 
maintaming a burden of proof with the employer. Once a plaintiff has 
shown that a specific, facially neutral practice has caused B disparate 
impact, an undeniable harm to Title VII's policy goals has been Iden- 
tified As Griggs instructs, Title VI1 was enacted to provide equal 
employment opportunity and to remove the barriers that frustrated 
achievement of that goal. Employment practieea. whether subjective 
or objectwe, that aperate to exclude certain groups are certainly barn. 
ers Title VI1 was designed to eradicate Indeed, a plaintiff making a 
successful pnma facie case against a subjective employment practice 
has made a t  least as significant a showing as another plaintiff attack. 
mg an objectxe practice. Given the decidedly more difficult problems 
of proof, the subjective-practice plaintiffhas arguably accomplished an 
even greater feat Nevertheless, the Watson plurality would allow the 
practice tocontinue, subject only to theemployer's articulationofsome 
legitimate businessjuatification. Ae a long line ofdisparate treatment 
c a m  has Indicated, this burden is easily carried.221 Unless the p l a n  
tiff can prove that Some alternative practice would achieve the same 
business goal without causing a sim~larly undesirable disparate effect, 
the status quo nil1 stand. This result 1s clearlv a t  odds with Title VIPs 
stated goal of eradicating such barriers to equal opportunity 222 

Assuming that the plurality truly wants to extend disparate impact 
analyms to subjective practices, there I S  simply no persuasive reason 
for giving the employer a lighter burden in these situations Indeed, 
the law should, and often does, impose a burden of proof on a party 
whose behavior has been shown to cause a socially undesirable effect 

p"Sss supra notes 43-44 and ~ccampanvln$ text 
" 4 h e  &'atran plurality opinmn ripened info B majarity holding ~n Afonio where the 

Court 58w l i t t l e  problem ID keeping the burden of pmafunh pla>nl!Ns at  all times The 
mnjunty in that case asaerted that this result ' 'conloma with the "mal method for 
alloeaf>ng periuaaon and production burden8 in the federal C O U ~ ~ E  " 109 S Cf sf 2126 
Moreover. I" a mixing of methodologies that 11 gradually becoming the bane a i th i i  
area of civil rights iuniprudmee the Afonio malontj  nofed that Its slloestmn of e! ,~ .  
denfmry burdens also "conform8 t o  the rule in diiparate treatment cases " Id 
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An employer whose screening devices, either subjectne or ahjectlve. 
operate to exclude statutonly protected groups certamly fits wnhm 
this notion Furthermore. the l aa  often imposes a burden of proof on a 
party m t h  superior access to the evidence Title VI1 defendants. 
knowing the needs ofthex businesses better than perhaps anyone else. 
particularl>- as those needs g n e  i i ~ e  t o  the challenged practices. can 
reasonably he expected t o  carry t h x  burden or else abandon the prac- 
tlCeS 

Reading the plurality s opimon in Wotsori one 13 itruck by the 
Jus tma '  concern that excluding subpctire practices from disparate 
impact analysis would destroy Gnggs.  By 10 extending that ana l>~is .  
and then by excusing the defendant employer from a burden of proof 
after the plaintiff has established a difficult pnma  facie case the 
plurality I I  nonetheleca doing precisely that. Indeed. employers noa 
have an extra incentive to adopt subjective practices nhere\er they 
can.mindful that erenifaplaintiffmakeeadiaparateimpact shov 
they need only carry an ea%> burden of produetian to escape liabi 

Sexertheless. part of the plurality's rationale for its reallocati 
burdens of proof stemmed from Its fear that employers faced with an 
onerous burden of validating subjective practices a d d  resort LO 
surreptmaua quotas in order to ensure that no plaintiff could make a 
pnma facie case .Although this 1s conceivable. the Court 3 reasoning 
does not provide conclusire justification for its redefinition ofdisparate 
impact analysis 

gireslittle weight to any posshlit: ofvalidating 
Indeed. they seem to assume it cannot he done 

Thiamay becorrect. but suchawea  1sparticularlypuz2ling1nl1ght of 
the plurality 5 counter conclusion that a plamtiff can Identify a specific 
subjecnve practice as having a disparate impact. Although precisely 
how p l a m f f s  w i l l  do this 1s an open question. if a plaintiff can make 
auch B showing rpreaumably w t h  e t a t i s t iw  ah: could en emplo)-er 
not mountacorreapand,ngdefense lpresumablrus,ngstatistics from a 
validanan stud! s 9  Rhile presenting daunting problems of proof for 
both sides the relative complications are nm 80 obnously weighted to 
one side or the other as to jusrifv a wholesale reallocation of rhe 
burdens of proof In fact. there 1s surne authorit! for the proposition 
that subjective practices can be validated 
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Even if the process wsdd  be time-consummg and laborious. and 
wouid lend itself to highly complex iitigation, the lack of an easy 
validation technique 1s simply no reason for excusing an  employer 
from prwing that a selection dewce having a disparate impact is elther 
job related or justified by business necessity Indeed. it is rather trou- 
bling that the Court dismissed prospects of an employer validating a 
particular practice while still assuming that a plaintiff could Identify 
the same practice and show that it causes a statistically significant 
disparate impact Such an imbalance of burdens of proof IS surely at 
odds with the equal opportunity goals of Title VI1 

Nevertheless. even if validation of subjective practices 1s possible, 
many emplog-ers, perhaps because of prohibitive costs, would choose 
not to validate their subjective practices Given the prospect of dis- 
parate impact liability, however, they would still need to emure that  

, .  
manea Contenr wl ldanon  m v o l ~ e s  a determination that the a i j e ~ d m e n f  derice ar- 
curatel? reflects a represenfarive sample of important aspects of job performance The 
third type. conitruct rahdafmn. ~ n v d v e ~  a determmafmn that the aa~eaiment Instru- 
ment accuratel) mea~uie i  the degree to uhich certain characteristics hare been deter- 
mined IO be important for rucieiiful lab performance Id  i 1607 6 

In eoneludine that employers *auld experience too much difficult! in ialidating 
their suhjectne pramces.  the i latron plurality ma\ hare  given too much emphasis t o  
traditional criterion-related \ a l ld in  used in c a m  rhere  II E relatirelr mmde to 

Using the lsrter ~ W O  methods, particularl) content validanon, showing the job 
relatedness of subjective practices might become eomeirhat mom manageable Bath 
validation methods requne the empla)er t o  firsr perform s l o b  and:s~a thst c l ea r l~  
Identifies rhe most important components af successful job performance Such data 
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no plaintiff citing statistical disparities, can establish B p r m a  fame 
ease ofdisparate impact The only way to do this, the plurality argued. 
LS to adapt surreptitious quotas as a low risk alternative to an ex. 
pensive validation system 

The plurality's fear in this regard. though understandable 1s prob- 
ably overstated In the first place. it 1s questionable whether employers 
in a competitiie business environment can ever systematically ignore 
quality when making selection decisions There LS simply too much 
truth to the common Bense notion that an employer's business fortunes 
are directly tied to the quality ofthe people he hires. Moreover. Griggs 
has never stood for the proposition that an employer 1s required t o  hire 
unqualified people ''' Severtheless, the plurality 1s at least partially 
correct insafar as the preferential hiring of protected group members 
may skew the employers hiring calculus when he strikes the difficult 
balance between hiring the best qualified people while still mimmiz. 
~ n g  his expoaure to Title VI1 liability 

While this dilemma certainly exists, a key issue the plurality nwer 
discusses is the impact of Connecticut i .  As discussed earlier. 
the employer in that case sought t o  defeat a pnma f m e  showing of 
disparate impact by spee~fically promoting black candidates from an 
eligibility list at a much higher rate than white candidates on the list 
Even though the testing requrement needed to get on the list uaa 
shown to have a disparate impact on blacks. the employer argued that 
his "bottom line'' numbers provided a complete defense against Title 
VIIliability TheCourt diaagreed,holdingthat20longasthetest hada 
disparate impact an blacks and kept a disproportionate number from 
receivinr what would eventuallr amount to oreferentml treatment. 
the actual promotion numbers. although indicating anything but dis- 
cnmmatmn. were no defense."' 

This case could ha l e  significant impact in the subjectne practice 
eontext Far example, an employer using mtervieivs as a component of 
hispromorionprocessmay still facethe possibility that minority group 
plaintiffs ~1.111 be able to show thlough multivariate testing that the 
interviews have an exclusionary effect on their group, much as the 
objective screening test dld in Ted The fact that some of their group 
surwve the ' I n t e rnes  cur '  and then are hired or promoted in dispro- 
portionate numbers would not. under Teal excuse lack of employer 

" G r l l p s  401 US 81 130-31 136 
22.457 u 5 440 1952 
" I d  at 116.51 
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validation of that subjective component. In short, a8 in the objective 
tesiingcase, "bottom1ine"numbersma~notal~~uaysbe a safe 

Furthermore, the pluralitl 's fear of employers resorting to con- 
fidential quotas becomes even more unclear in light ofthe current law 
of affirmative action As the plurality noted in Watson, there 1s an 
anti-quota proviaion in Title VII, which prmides that 

nothing contained in this subchapter shall be interpreted to 
require . . preferentml treatment to any individual or to any 
group because of the race, color, religion, sex. or national 
ongin of such individual or group on account of an imbalance 
which may emst with respect to the total percentage of per- 
sons of any race, color, religion, sex, or national origin em- 
ployed by an employer . . in comparison with the total num. 
ber or percentage of persons af such race, color, religion. sex, 
or national ongin in any community. State. section. or other 
area, or ~n the available work force in any community, State, 
section, or other area 

Thw.  Title VI1 expressly provides that it not be read to require prefer. 
entia1 treatment or numerical quotas. Moreover. granting such prefer- 
ences a t  the expense of white candidates can lead to suits alleging 
~(everse discrimination Nevertheless, in a rather novel interprets- 
tionofTitle VII, the Court heldin Cnited Steeliiorheis u that 
the statute permits preferences which are "designed to break down old 
patterns of racial segregation and hierarchy"and which do not "unnec- 
essarily trammel the in t e rem of white employees."2s The affirmative 
action plan a t  issue, a system of reserving half of all apprenticeship 
openings for blacks, met these requirements The parties designed the 
plan to m c r e a ~ e  the low proportion of blacks among skilled workers 
and enacted it m light of pervasibe discrimination against blacks in 
admission to skilled jobs falthough there was no evidence of actual 

'zxlr i d  pmbably north noting that the disaenreri ~n Connecfiiut I T e d  a 5-4 d e w  
imn, included Chief Justice Rehnquirt and Juatrce 0 Connar, half of the plurality in 
Watson Their dissent in Teal emphamed fhar dliparate Impact ihould forus only on 
the class-ulde ~mpacf of a ' ' f ~ fd  seledmn proeesi dmountlng the focus on rpeclfic 
pracncei To the diasenferi, ngnanng "bottom h e ' '  numbers '13 10 !more reahfy " 453 
L- S BI 467-68 (Powell. J , disientingl AI lesif the lamer portion 0 1 t h ~  a n a l p i  wemd 
t o  have carried forrard info the plura1n)'l dmruaemn of q n o m  ~n Watson and further 
Indicates a failure t o  adeqvsrely addrers the lmphcatmni of the mqorlty o p r n m  m ?.., . #", 

'"42 US C b 200Oe-2y ,19821 
''OB Schlei 8: P Grossman supra note 15,  a t  775.870 land case- cned therein, 
'a1443 u s 193 119791 
"'Id at 208 
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dircnmmatmn b i  the employer or the union nho made the affirmatn e 
action agreement) 231 The Court also concluded that the plan did not 
unduly burden white employees because 1 I it would terminate when 
the proportion of blacks in skilled positions approximated the propar- 
t m  of blacks in the labor force. 2)  white empl~yees remained eligible 
for half the skilled positions and 31 no white e m ~ l o ~ e e s  \\-ere to be 
discharged or  replaced by black employees 

Although Weber  has been modified and reapplied in different 
iituations.'" one ke) point has carried Coward since the case was 
declded That pomt. unmentioned by the pluralit? in Watson LE that 
absent an employer'? adoption ofan affirmative action plan consistent 
uiththestandarda setfar thInRebeiandIrsprogeny.  theuseofquotas 
inl l  open the door to reverse discrimination suits This posaiblhty can 
be plainly seen in cases such as Lehman L Y e l h  Freight S i s t e m  
There the employer selected a black employee over a w,h 
for a driving position The white employee sued. alleg 
decision was made pursuant t o  a racial quota and thus violated his 
rights under Title VI1 The company's selecting official testified a8 IO 
the existence of "attainment levels" but denied that the selection at 
mme was pursuant to a quota, adding that he merely counted the black 
emph&S race as "a factor in his favor ' 'zJiIn finding this a rialatian 
of Title VII, the Seventh Circuit cited V e b e r  and noted the Supreme 
Court's emphasis on the presence of a valid affirmatlve action plan 
Glventheabsenceofsuchaplan~nLehmon,orofani af thecr i tenaor  
factors associated u i th  B valid plan. the e m p l ~ g e r ' ~  consideration of 
race as afactor even i~henfallingshortofarigidquota wasa%iolation 
of the white employee's nghta under Title VI1 
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Thus. the employer's resort to quocas as a way to defeat disparate 
impact claims 1s not without Its own risks The "bottom line" hinng 
numbers do not a l w a y ~  provide a defense. as wen ~n Conneeticut c. 
Teol, and a quota system Itself, If done without a valid affirmative 
action pian, creates an opening for reverse discrimmation r u t s .  Al- 
though the plurality presumably saw the latter possibility, noting that 
these quotas would have to be surreptitious, it 1s highly debatable how 
long such a system could be kept secret In a busmess of any size Gwen 
these countervailing risks, employer choice of quotas over validation 
might not be as Inevitable as the plurality sugge31s.~~' 

VI. CONCLUSION 
The great irony of Watson L Fort Worth A'atmml Bonk 1s that by 

purporting to preserve Griggs L. D u k e P o m r ,  the Supreme Court came 
only one vote short of achieving the opposite result. Arguing from 
dubious underpinnings that disparate impact analysis should apply to 
mbjective practices, the Court presented an inchoate understanding of 
the true meaning of a disparate impact ease and thus, at least with 
respect to the plurality, could not carry through with the full im- 
plications of their holding when analyzing burdens of proof It would 
have been far better, for both employers and Title VI1 plaintiff8, had 
the Court limited analysis of subjective practices to disparate treat- 
ment. a methodology far more attuned to the potential abuses those 
practices present. While this article has argued againat the extensmn 
of disparate impact theory to subjectwe practices, the legal and policy 
ramificationsofthe contraryresultm Watsonpalenext to the effect the 
case is likely to have on Gnggg.  Arguahly the most important judicial 
contribution to Title VIIjunsprudenee. Griggs has served the salutary 
purpose of preventing employers from erecting barriers that keep 
entire classes of people from getting into an organization and ahowmg 
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they can do the job The jobs a t  etake, often involving basic skills that 
are easily measured, provide many people with their mt i a l  entr? into 
the work force Now. with Watson, protected classes may attack the 
disparate effect of subjective practices a t  this level. But such a gam I E  

rather negligible given the longstanding judicial animosity toward 
subjectne selection systems a t  lower employment leiels Regardless. 
along with their supposed gain. these plaintiffs are now facing the 
prospect of lasing the critical leverage of requiring employer valida- 
tion of employment practices shown to hare a disparate impact If the 
law develops along these lines with respect to both subjective and 
objective employment practms, and the language in Watson's plural- 
ity opimon gives every indication It w l l ,  the result 1~111 be truly 
regrettable. Stretched beyond its practical and theoretical groundings 
in objective practices. the Griggs test has buckled under the stress Ais 
a consequence traditional disparate impact analysis appears to be 
headed for Its demise "" 

'. Some ha>e predicred that the Courts recent deci3.m in Q'a.di Coie Packmi Co 
j .Aronio 109 S C t  2115 1989, uhere Justice Kenncdi proiided a fifth bore far the 



LIABILITY OF DEFENSE CONTRACTORS 
FOR HAZARDOUS WASTE CLEANUP 

COSTS 
by Captam Margaret 0 Stembeck* 

I om directing the Attorney General end  the Adrntnistrotai of 
the Enuironmentol ProtectLon Agency to use euer) tool at their 
disposal to speed and toughen the enforcement o f o u r  laas 
against t o m  waste dumpers I want faster cleanups and 
tougher enforcement of penaltres against polluters [Address 
by President Bush to p i n t  se~s ion  of Congress, February 9, 
1989,'l 

I. INTRODUCTION 
The 1980 Comprehensive Environmental Response. Compensation 

and Liability Act' (CERCLA or Superfund) was enacted to address 
the threat posed by the 30-50,000 improperly managed hazardous 
waste sites in this country and to provide emergency response to 
hazardous waste spllls The Act reqmres responsible parties to clean 
up hazardous waste sites and other dangerous chemical releases or to 
reimburse the government for the cost of cleanup' Hazardous waste 
cleanup liability under CERCLA extends to pa8t and present awnerr, 
transporters, and generators of hazardous waste! CERCLA imposes 
strict, joint and several liability on these Potentially Responsible 
Parties (PRPsl 

The Superfund Amendments and Reauthorization Act !SARA, pro. 
ndes  that CERCLA a~o l i e s  to facilities owned or ooerated bv a de- 

'Judge Advocate General 3 Corps Currenfli  arriened LO Envmnmenfal Lax Dlrl-  
sun Office oiThe  Judge Advocate General Preilousl) assigned to Oifire of the Judge 
idvocare U S  i r m v  Europe 1986-61. as SenlorTnsl Cavniel and Chleioilnternatlon- 

ngiosi Wash Poat.Feb 10 1989.afA20 col 3 

.. _. """ " 

"Sea e E Emfed Stater ,  Canierration Chem Co ,589 F Supp 59.62.63 f\V D hla 
1961 Lmted Srater Y Chem-Dyne Coip 5 7 2  F Supp 802 805 810 S D Ohia 19b3 
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partment. agency, or matrumenralit, of the United Stares.' The De. 
partment of Defense rDODi 1s therefore B PRP for cleanup costs at 
DOD facilities. as either an owner. transporter, or generator of 
hazardous waste a Currently. DOD haa identified more than 5,000 
sites needing hazardous waate cleanup: and DOD plana to spend 
about $EO0 m1llmn on hazardous waste cleanup ~n the next fiscal 
year 

In many eituatmns. DOD contractors share DODs CERCLA Iiabil. 
11)- far hazardous waste cleanup costs a t  DOD facilities. While DOD 
may be liable as an owner. contractors often are liable as operators. 
transporters, or generators of hazardous waste " \+'hen CERCLA 
does not impose liability on DOD (for example. for hazardous waste 
cleanup a t  contractor-owned, contractor-operated faacilniesl, DOD 
may share liability far hazardous waste cleanup cost3 w t h  the con- 
tractor under the terms of the contract 

This article examines the relatmnship between DOD and DOD con- 
tractors concerning hazardous waste cleanup costs" where CERCLA 
imposes some contractor Iiabilit)- The article first discusses DOD and 
contractor responshilit) for hazardous ivaste cleanup toss under the 
prmismns of CERCLA Applicable federal and DOD contracting reg- 
ulations will then be examined to determine how these contract pro- 
wsions modify the responsibility ofDOD and DOD contractors to pay 

-Pub L Sa 99-499 h 120 100 Stat 1611 #codified at  42 V S C 9620 SUPP I \  1966 



19891 HAZARDOUS WASTE CLEASUP 

for hazardous waste cleanup. First, federal procurement regulations 
concerning allowable costs in cost.rembursement contracts and in- 
creased pnces in fixed.pnce contracts will be discussed. Next, the dis. 
cusmon will explore the possibility of obtaining liability insurance to 
cover cleanup costs. Finally, the avadability and effect of government 
indemnification of contractors for hazardous waste cleanup costs will 
be discuased In conclusion, this article suggests B Structure for future 
government eontracts to fairly and efficiently allocate the costs of 
hazardous waste cleanup between DOD and DOD contractors to en. 
sure the availability of essential goods and serv~ces to DOD 

11. CERCLA LIABILITY FOR HAZARDOUS 
WASTE CLEANUP COSTS 

A. POTEJTIALLY RESFOAVSIBLE PARTIES 
CERCLA section 10ilal provides that four classes of persona may 

be liable for costs incurred in response to the release and cleanup of 
hazardous substances  response costs"1 and damages to natural re- 
sources: 1) the owner and operator of a vessel or facility ithe current 
"oumr"!; 21 any person who a t  the time of disposal of any hazardous 
substance awned or operated any facility at which such hazardous 
substancea were disposed of (past ''owners'?, 3) m y  person who b>- 
contract, agreement, or otherwise arranged for disposal or treatment, 
or for transport for disposal or treatment of hazardous substancea 
t"generatora"l. and 41 any person who accepts or accepted any 
hazardoua substances for transport to disposal or treatment f m l n m  

Current owners are liable for hazardous w a ~ t e  cleanup costs even if 
they did not own the site at the time of disposal or cause the release of 
the hazardous material." Past owners are liable if the hazardous 
waste was disposed" of at the site a t  the time of their ownership 

I"transporters"l.'3 

1342 U S C i 960iia8 11962, 
"Sei, e 8  Neu Tark \ Share Realty Carp i s9  F 2d 1032. 1014 12d Cir 19858 

iound liable far C ~ P  t o  cleanup hazardous materlal dliposed on i s  we ient  
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of CERCLA. DOD 1s potentiall? liable a i  
waste cleanup costs at any goiernment 

udes facilities ahe re  the government op- 
erates all of the activity (government owned goveinment operated or 
GOGO) facilities operated at leait in part by private contractors 
wre rnmen t  owned contractor operated. or GOCOI. and facilities 
owned by the government but leased to private parties I '  

facilmes. the contractor ma)- also be liable under section 10 
an ' operator 

Contractors and other private parties operating on government 

hazardous ivasie cleanup COSTS even If they did not generate the 
hazardous substance "' The critical question 1s whether the PRP 
made arrangements for disposal of the hazardous w a t e  

Seetian 1078a1138 liability includes peat generators of hazardous 
waste who merely arranged for disposal or transportation of 
hazardous material t o  a faeilir? from which a present release IS 

threatened or occurring '' 4 pereon "cannot escape liability by 'con. 
tracting aaay' lhisl responsibility or by alleging that the incident 
XIS caused by the act or ommmn of a third party."" In other words. 
lt 1s not necessary that the generator hare anything to do with the 
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release that necemtates clean up If the person arranged for dispos. 
al. he or she is a PRP. 

Contractors and other parnee operatmg on government owned 
facilities will be liable for CERCLA cleanup costs ~f they made 
arrangements to dispose of the hazardous waste that needs to be 
cleaned up These partie8 will not be able to escape CERCLA hablhty 
by arguing that they did not own the waste or ca 
may also be liable under CERCLA sectton 1@7(a 
hazardous waste for disposal 

At contractor owned. contractor operated iCOCOl facilnier. the 
contractor IS potentially liable for CERCLA cleanup costs aa etther an 
"owner". "generator" or "transporter." Thls hablhty 1s not shared 
with the government under CERCLA. unless the government 
arranges for disposal of the hazardous waste.26 

B. RESPOSSE COST LIABILITY 
Under the provisions of CERCLA, DOD and DOD contractors uill 

often be PRPs  for costs associated with the clean up of hazardous 
waste. CERCLA section 1 0 7 ~  provides that PRPs are liable for "a 
release. or threatened release [of a hazardous substance1 which 
causes the occurrence of response costs "Release" 18 defined m sec. 
tion 1@1(221 86 "any spilling, leaking, pumping, pouring emitting, 
emptying. discharging, Injecting, escaping, leaching, dumping. or dm- 
posing into the environment. "' A ''release'' Includes, for example, 
leaking tanks and pipelmes. seepage from earlier BPLIIS, and leaking 
drums of hazardous materials 28 A "threatened release" may include 
corroding or deteriorating tanks, the owner's lack of expertise m han- 
dling hazardous waste, and even the failure to license the facility 

When there 1s a release of a hazardous subBtance.3' PRPs are 11- 

"Sea s e ,  N e r  i a r k  s General Elec Co , 592 F Supp er 257 In this case. the 
d&ndant;dddrum% of vied transiormer 011 containing hazardous rubetances to a drag 
&trip The defendant argued that he had not arranged for dirpmal oithe waste because 
he iald the 011 to  be used a i  the drag ~ f r q  m n e r  b a ~  f i t  and did nor enter mlo an 
agreement IO havetheolldepoiltedoralheruIleplacedonthe dragstrip Rejecting this 
ar umenf rhe conrt held the plaintiffrar a PRP under section lOila 831 

'%,en if CERCLA impores no habill t i  on the eowrnmenf the miernmenf may 

" I d  S 96011221 
* % e r  York v Shore Realt) Carp, 755 F 2d 1032, 1045 82d Clr 19851 
' 9 d  at 1045 
"CERCLA defines "hazardour substance" by reference t o  other envlmnmenlal stat- 

utee 42 L' S C B 1011141 (1982, Generally. the term refers to  walfei that may cause en 
~ncreare ~n marfahfy or threaten hvman health or the enviianmenf when improilerlv 
treated. stored. transported, OT dispoced See.  e g 42 U S  C b 690315) 115821 
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able for. 11 all costs of removal or remedial action incurred by the 
United Starea Government. a State. or an Indian tribe not in- 
consistent with the national contingency p l d '  21 any other neees- 
sary costs of response incurred by any other person Conbistent with 
the national contingent? plan. 3 1  damages for injur? to. destruction 
of. or lass of natural remurcei: and 41 the costs of any health assess- 
ment or health effects crud, carried out pursuant to CERCLA '' 

Response c o d 3  are incurred in two types of cleanup actions. 1, 
remedial action." or long term or permanent containment or disposal 
programs. and 2 ,  removal actions or short term cleanup arrange- 
ments For purposes of this article the term "cleanup cmts" refers to 
liabilities generated by both remedial and removal actions 

'The United Stares Ennianmental  Protection Agency iEPAi ma> 
seek recorer! of response cos3 from DOD or DOD contractors for 
hazardous waste cleanup a t  federal fac i l i t i es .  EPA's enforcement pro- 
C ~ S B  for executive branch agencies purely admmistratiie. however. 
and does not provide for civil jud al action or assessment of civil 
penalnee Significantly. this limitation does not extend to gorern- 
ment contractors EPA has stated that it "will pursue the full range of 
1ts enforcement authorities against private operators of Federal 
facilities l e g  . GOCO'sl where appropriate and also take action 
against Federal a g e n c ~ s  a t  GOCO facilities in certain CIICUIII- 

stances "3* 

States and private parties may elso seek recover> of hazardous 
iiaste cleanup costs from DOD or DOD contractors Under CERCLA 
section 107. states may seek to recorer removal or remedial action 
coats ''not mconsistent with the national contingency plan."" Private 

with hazardova a a s t e  cleanup CERCLA does not proiide ior tort lhabiliti bur tori 
l labdlt: &en em& under stare Isu 

'Environmental Profemion Agenc) Federal Frcihlier Compliance Strategv rii i I- 
1 VI 3 11968' "This respects the position ailhe Department ofJubtice that r i j i l  >uitd 
niihin the iederal establirhment lack the canititufmnall) required iustmable con 

"12 U S  C : YGOi 8,848 A 1SE2 & Supp I\  1Y6G 
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parties may seek to recover coats which are "necessary" and 'con- 
matent with the national contmgencl- plan."" State and private party 
recovery actions may include civil suits against both DOD" and DOD 
contmctorS 

C .  STRICT LlABILITY 
CERCLA section lOl(321 provides that the standard of liability un- 

der the Act will he the standard of liability imposed by section 311 of 
the Clean Ra te r  Act of 1977 '' Based on the l eg ida t r e  history of 
CERCLA and the fact that section 311 has consistently been con- 
strued as a strict liability pronsmn. courts have held that responsible 
partlea are strictly liable under CERCLA 43 In other words. claim8 
that defendants exercised due care or were not negligent cannot be 
used to avoid liability under the Act -14 

I S  strict liability, CERCLA does 
e are four enumerated defenses 

to liability under CERCLA To aroid liability. a PRP must show that 
the release and the damages were caused by: 11 an act of God; 21 an 
act of war; 31 an act or omissmn of a third part). other than an em- 
ployee or agent of the defendant. or one who has a contractual 
relationship with the defendant, provided the defendant exercised 
due care with respect to the hazardous substance concerned and that 
he or she took precautions against the foreseeable acts or omissmns of 
the third party and the resulting consequences: or 41 a cambinanon of 
the above Ib 

These defenses will rarely he available to either DOD or DOD con- 
tractors to avoid liability for hazardous waste cleanup costs. Because 
DOD and DOD contractors generate hazardous waste in the course of 
routme operations. the release and resulting damages uill rarely he 

Y Tork v Shore Realty Corp , 759 F 2d 1032 1042 l i d  Clr 1986' See o h 0  

States v Conserialion Chem Ca 619 F Supp 162. 204 li\l D Y o  19851 
rk \ Share Realty Corp, 759 F 2d at 1012 
C $ 96071bl 119828 
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caused by an act of God or an acr of ~ a r  Further. the release and 
resulting damages uili usually be the result o f  some acr or omissmn 
of DODa employee or agent. or the contractor's employee. agent or 
subcontiactor Therefore. neither DOD nor the contractor ~ 1 1  be able 
to claim the third party defense. DOD and DOD contractors will like- 
ly be strictly liable under CERCLA for hazardous waste cleanup costs 
ahenerer  they can be characterized as an owner. generator, or 
transporter 47 

D.  JOLYT AYD SE17ERAL LIABILITY 
CERCLA does not delineate any degree of liability in cases mvolv- 

m g  more than one PRP After examining the legislative histor? and 
policies of CERCLA. the first courts to consider the m u e  determined 
that joint and several liability should be imposed in appropriate mul- 

In developing a uniform federal common law in this area the 
courts adopted the rule of the Restatement ISecondr of Torts that 
"when two or more persons acting mdependentl: cause a distinct or 
single harm for \i,hich there I S  a reasonable basis for division accord- 
ing to the contribution of each. each E subject to liability only for the 
pornon of the total harm that he caused '"The burden of pioof as to 
the apportionment in such cases 1s upon the defendant who seeks to 
limit his liability j0 If the harm 1% indivisible. or there I S  no reason- 
able basis for d i n s o n ,  each party LS subject to Iiabilit\ for the entire 
harm " 

The ISSUB. rhen. 1s whether the harm is ' d ins~b le"  or "in- 
divisible.'" In many CERCLA actions there w l l  be numerous 
hazardous izaste generators or transporters who haw disposed of 
xmtes  a t  a particular site. A rule of Joint and several liabilitr 
ab\iously a s m t s  in the recovery of cleanup costs from mnltiparty de- 
fendants ~n these cajes. where the harm will likely be "mdinaible ' 

Joint and several liability 1s permitted bur it may not be required 
in every care where harm IS mdwisible The legislative history of 

t p a r t y  cases.+ 

. . .... 
. 'Id at 1255 5 6  

' 'Emred States 1 Shell 0 
A & F Yaierrnl i  578 F Supp at  l i 5 b - 5 7  
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the Act indicates concern that a p i n t  and several liability standard 
could unfairly "impose financial responsibility for massive costs and 
damages on persons who contributed only mmimally (If  at all1 to a 
release or mnjur? "" Recognizing this concern, courts may stdl appor- 
tion damages on a case by case basis. even if the defendant cannot 
prove his or her contribution to the injury ji To determine apportion- 
ment. courts focus on the following criteria' 

( 1 1  the ability of the parties to demonstrate that their con- 
tribution to a discharge release or disposal of a hazardous 
u'aste can be distinguished, 

the amount of the hazardous waste involved, 
I the degree of toxicity of the hazardous wacte involved: 

ivl the degree of involvement by the parties in the genera- 
tion. transportation, treatment. storage. or disposal of the 
hazardous waste; 
I Y ,  the degree of care exercised by the parties with respect t o  
the hazardous i+aste concerned. taking into account the 
characteristics of such hazardous waste. and 
lv i l  the degree of cooperation by the parties with Federal, 
State, or local officials to prevent any harm to the public 
health or the environment 

E .  THE RIGHT OF COAVTRIBUTIO~V 
A person heldjomtly and severally liable under CERCLA may seek 

conrribution from other potentially responsible parties CERCLA sec. 
tion 113(f I was added by SARA to create an express right of cantnbu- 
tian between liable P R P s . ' ~  Even though courrs had already recog- 
nized a common law right of contribution under CERCLA,5'the new 
statutory provismn does validate this praetm It also gives wide dis- 
cretion in contribution issues by directing that response costs may be 
allocated according to such equitable fmactors as the court determines 

Persons who have resolved their liability to the Unlted States or a 
State in an admmistratwely or judicially approved settlement are not 
hable for claims for contnbutmn regardmg matters addressed m the 

are appropr,ate.'S 

"126 Cong Rec S15004 # P o i  24. 19801 ~sralement ofSen Helmsi. Quoted 18, Chem- 

'"A & F.Mdennis 576 F Supp a i  1256 eihd u i lh  appmbal zn Idaho v Bunker Hill 

"126 Cong Rec H9161 (198Qr. <iced $n A & F Moteriais. 578 F Supp at 1256 

"E E ,  United Stater Y Ner Carfle County. 642 F Supp 1256. 1265 rD Del 19661 
" 4 2 C S C  t 9 6 1 3 1 f ~ ~ 1 w S ~ ~ p  IV19868 

Dvne Corp 572 F Supp sf 606 

C o ,  635 P Supp 665.  677 CD Idaho 19668 

3-42 C 6 C  B 9613lfr 1supp IV 19861 
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settlement '" The settling part? may. however. seek contribution 
from responsible p a r t ~  who are not party to the settlement '. 
111. CERCLA LIABILITY: DOD v. DEFESSE 

CONTRACTORS 
CERCLA .pecihcaily provides that no mdemnificatmn. hold harm- 

less. 01 ainiilar agreement shall be effective to negate liabiiiti in 
CERCLA cost recotery actions b i  Agreements to insure. hold harm- 
less or mdemnify another party far CERCLA liability are not prohib. 
ited. h o u e \ e i  "' In other uorda 'CERCLA expressl? reaerves the 
right of private parties to contractually transfer t o  or release another 
from the financial responsibility arising out  of CERCLA liability 'I" 

Of course PRPa remain accountable for any cleanup Costs incurred 
by the government regardless of ~ o n v q a n c e  or transfer of Iiabihtr 
between pnra t e  parties"' PRPs who have paid cleanup costs. in 
apire of having contractually transferred CERCLA liability to an. 
other party u.111 ha re  a contractual claim for reimbursement from 
the other party They also may have a claim for reimbursement baaed 
on the CERCLA contribution prorismns '' 

Because CERCLA allous parties t o  enter into agreements where 
thev are indemnified or held harmless b) another party either DOD 
or the contractor ma: agree to assume the other part)'d hazardous 
waste cleanup costs This may occur regardless of uhether the part? 
assuming Iiabiht> has any liability under the provisions of CERCLA 
In other uards DOD could agree to pay hazardous waste cleanup 

$here it 15 unlikely DOD would hme any 
ons of CERCLA. DOD could also agree to 

pay all hazardous naste cleanup costs at a GOCO facility even 
though the contractor would likely ahare liability under the pro- 
v~sions of CERCLA 

The possibility of allocating the amount of contribution betneen 
pames under the terms of the contract raises the question nhether 
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DOD should agree to pay hazardous waste cleanup costs incurred by 
DOD contractors, which 1s the focus of this artlcle. If EO, how can thls 
best be accomplished under the terms of the contract? The answers to 
these questions may depend on the type of contract (cost. 
reimbursement 07 fixed-pnce) and whether CERCLA imposes habll- 
Lty on DOD Aceardmgly, these ~ssues will be discussed below in the 
context of four scenarios 11 a cost-reimbursement contract in a fac- 
tual setting where DOD shares liahilits u i th  the contractor under the 
provisions of CERCLA; 21 a cost-reimbursement contract where DOD 
does not share liability m t h  the contractor under the provisions of 
CERCLA, 31 a fixed.pnce contract where DOD shares liability with 
the contractor under the provisions af CERCLA and 41 a fixed-price 
contract where DOD has no CERCLA liability and has not expressly 
assumed liability for cleanup operations under the terms of the con- 
tract. 

IV. SHARED LIABILITY AND THE TERMS 
OF THE CONTRACT 

There are several ways a contractor may try to pass hazardous 
waste cleanup costs to the government under the t a m s  of the con- 
tract In a cast-reimbursement contract, the contractor may seek 
reimbursement from the government for hazardous waste cleanup 
casts, arguing that these are "allowable costs 'I In a fixed-price con- 
tract, the contractor may simply raise his prices a t  the time ofthe bid 
to cover his actual or potential hazardous waste cleanup CostS. Addi- 
tionally, contractors may seek government indemmficatmn pro- 
viaions far hazardoua waste cleanup CmtS in both cost-reimbursement 
and fixed-pnce contraas 

An alternative to either the contractor or the government paying 
for hazardous waste cleanup casts 18 to pass these costs on to an in. 
surer. In fact, many government contracts require the contractor to 
furnish proof of comprehenaive general liability insurance, which 
may cover some hazardous waste cleanup costs Alternatively, the 
contractor may obtain "Envmnmental Impairment Liability" (EIL) 
murance that  would pay for Some hazardous waste cleanup costs. 
The government may or may not agree to pay the contrrxtor's in. 
iurance premiums in cost-reimbursement contracts 

These alternativea are addressed separately in the discussion be- 
low, although in Some cases they may be used in combination LO 
achieve the desred allocation of CERCLA response cost lmbdlty 
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A .  ALLOWABLE COSTS IiY 
COST-REI.~BC;RSE.~E~~T CO,\-TRACTS 

I The Genemi  Rule Reasonobir. Allocable, ond .Vat Specthcalli 
Prohibited 

Cost-reimbursement type contracts have a number of unique char- 
acteristics. A cost-reimbursement contract may only be used if "Ltlhe 
Contractor's accountmg system 1s adequate for determining costs ap- 
plicable to the contract, Land1 [alppropnate government surreillance 
during performance will provide reasonable assurance that efficient 
methods and effective cost controla are used ''67 Additionally. a deter- 
mination and finding must be executed ahawing that a cost- 
reimbursement contract IS likely to be less costly than any other type, 
or that It is Impractical to obtain supplies or services of the kind or 
quality required without the use of a cost-reimbursement contract.bB 

In a cast-reimbursement contract, the contractor 16 paid for ' allow 
able Costs'' but 1s not paid for "unalloirable costs 
establish an estimate of total met for the purpose of obligating funds 
and establishing a ceiling that the contractor may not exceed iereept 
a t  his oitn risk1 aithout the approval of the contracting officer"" 
Thus. even if a tost IS allaiuable. the limitations of c o s  clause may 
prevent the contractor from getting reimbursed 

Hazardous waste cleanup costs are not spec~fically addressed as an 
"allowable cost'' in either the Federal Acquisition Regulation (FAR1 
or the Defense Federal Acquisition Regulation Supplement IDFARS' 
There are apparently no reported cases directly addressing e n i r o n -  
mental cleanup costs in government contracts. The general rule. hon- 
ever. 1s that alloaable costs must be 'reasonable." "allocable. and 
not specifically prohibited by regulation or the terms of the con. 
tract." 

The FAR provides that "[a] cost 1s reasonable If, m its nature and 
amount. it doer nm exceed that uhich nauld be incurred by a prudent 
person in the conduct of competitive busmeas '- ' The regulation fui- 
ther provides that whar IS reasonable \\ill depend on a iar ie ty  of can- 
siderations and circumstances. including 

"Fed Acquisition Reg 16 301-3 1 Apr 1981 hereinafter F?R 
"Id 
"FAR 16 301-1 & 31 201-1 
"FAR 16 301-1 
-'FAR 31 201-2 
'2FAR 31 201 .3 ,~  
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(1) Whether it LS the type of cost generally recognized a8 
ordinary and necessary for the conduct of the contractor's 
busmess or the contract performance, 
(2) Generally accepted sound business practices, arm's 
length bargaining, and Federal and State laws and regula- 
tmns; 
(3) The contractor's responsibilities to the Government, 0th. 
er cutomem, the owners of the business, employees, and the 
public at large; and 
(41 Any significant deviations from the contractor's es- 
tablished practices 73 

The regll latm also prowdes that "[a1 e m  1s allocable if it 1s assign- 
able or chargeable to one or more cost objectives on the basis of rela- 
tive benefits received or other equitable relationship"" A cost is 
allocable to the government, subject to the foregoing, if it: 

(a, Is incurred specifically for the contract; 
(bl Benefits both the contract and other work, and can be 
dlstrlbuted to them in reasonable proportion to the benefits 
received, or 
(c )  Is neee~aary to the overall operation of the business, al- 
though a direct relationship to any particular cost objective 
cannot be shown.'' 

A few specific regulatory provisions concerning allowable costs are 
relevant to the issue of which, d any. hazardous waste cleanup costs 
are allowable 

11 Contingencies Costs for contingencies are generally unallow- 
able. Contingencies include possible future events or conditions arm 
mg from presently known or unknown causes, the outcome of which 
LS indeterminable a t  the present time '' 

21 Fines and penalties. Casts of fines and penalties incurred as a 
result of the contractor's violation of law or regulation are unallow- 
able unless they were incurred as a result of compliance with specific 
terms and conditions of the contract or written instructions from the 
contracting officer.'' 

31 Insurance and indemnification Costs of insurance maintained 

-'FAR 31 201-31b 
"EAR 31 201-4 
'eM 
'"EAR 31 204-1 
-'FAR 31 205.15 
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by the contractor as reqmred by the contrwt are allowable Actual 
losses are unallowable. except for the nominal deductible provisions 
of purchased in~uranee and minor losses. such as spoilage 

4 1  Maintenance and repair costs. Normal maintenance and repair 
wets are allowable if they do not add to the permanent value of the 
property nor appreciably prolong ite intended life Expenditures for 
plant and equipment which should be capitalized and subject to de. 
preeiatmn are allowable only on a depreciation basis '' 

51 Manufacturing and production engineering Costs Costs for de- 
veloping and deploying new or improved materials. systems. pro- 
cesses, methods, equipment, tools and techniques for producing prod- 
ucts and services are allowable @' 
2.  Are Hazardous Waste Cleanup Costs Allowoblei 

For purposes of this dmcuesion. the types of costs the contiactor 
may try t o  recover from the government an a cost-reimbursement 
conrract fall into two broad categories" 11 costs to mold future 
pallution,62 and 21 costs incurred to clean emsang pollution. Cleanup 
costs ma) nclude repair 01 replacement of leaking containers, stor- 
age confinement, neutralization of eontammanis, perimeter pratec- 
tion, providing alternatixe water supplies. and even relocation of 
threatened residents, businesses, and community f a c i l m e ~ . = ~  These 
cleanup costs may result from willful noncompliance a i t h  laus. regu- 
lations. permits. and orders. from simple negligence. or ma? even re- 
sult from Innocent. non-negllgent pollutlan 94 

As long as they are allocable to the contract. reasonable costs in- 
curred to aroid pollutmn should be allauable. Thts policy 18 can- 
sistent with the specific federal regulations providing that COSLE for 
maintenance and repair. and detelapmg new or improved materials. 
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systems, methods and equipment are generally allowable '' Because 
contractors are required to comply with environmental laws concern- 
ing pollution control and clean air and water.db the costs of tom. 
phance should be considered "ardmary and necessary for the conduct 
of the contractor'e busmeas or the contract performance '"' 

When the government will share any CERCLA liability with the 
contractor, reimbursing the contractor for pollution awldance costs 
may ultimately save the government money by avoiding its own 
CERCLA cleanup costs Pollution avoidance is usually much less ex- 
pensive than the Cost of cleaning up hazardous waste contamination. 

Cleanup costs resulting from noncomphance with laws and regula. 
tions should not be allowable Denying the contractor reimbursement 
for these costs 1s consistent with regulatory provisions specifying that 
fines and penalties are normally These costs are not 
reasonable because they cannot be considered to be consistent with 
"Lglenerally accepted sound buamess practices "" Although the gov- 
ernment may still face CERCLA liability as B result of contractor 
noncompliance with environmental protection laws. government hs- 
bility w 111 not increase as a consequence of denying these costs Deny. 
ing these costs will also provide Incentive8 for contractor compliance 
with environmental laws, which will protect the ennronment and 
j a w  the government money 

The contractor may also request reimbursement far cleanup costs 
that aere not incurred as a result of any negligence on the part of the 
contractor Thin could anse, for example. if the hazardous nature of 
the waste was unknown a t  the time the contract -88  negotiated and 
performed Under the strict liability standards of CERCLA, the con. 
tractor would be liable for cleanup costs even though Its dmposal 
practices were consistent with industry standards a t  the time. If the 
contractor seeks reimbursement from the government, are these 
allowable costs7 

The an8wer 1s not clear. but cleanup coats incurred due to innocent 
"on-negligent pollution should be allowable so Such casta are reason- 
able because they are the type of cost generally recognized as ordi- 
nary and necessary far the conduct of the contractoi's business or the 
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contract performance '' These Costs are also consistent with the con- 
tractor's responsibilities to the government and the public at large 
under CERCLA '' 
4 more difficult policy question arises when the contractor seeks 

reimhursement for cleanup costs incurred as a result of contrxtor 
negligence. Pa)ing contractol's for these costs ma) encourage the can- 
tractor to be negligent On the other hand. such costs may be consid- 
ered "ordmary and necessary far the conduct of the contiactor's 
business ' 'eihloit contractors expect to suffer some losses due to their 
negligence or due to the negligence of them agenta servants. or em- 

hould be allmrable \\ill depend 
hould turn on the degree of con- 

agreements concerning the 
a l loaabhty  of costs where reasonableness and allocabilit)- ma) he 
difficult t o  determine '' Of course, such agreements may not treat 
costs inconsmtentl) with the regulation.'- Advance agreements 
should be used hhenever possible to resohe the allowability of antici- 
pated pollution a\oidance and hazardous uaste cleanup coats 

Even If a coat has been incurred unreasonably, the cantiactor may 
try to recover its costs under another proviaion in the contract. such as 
an mdemmfication clause or the "In2urance-Liabilit? to Third Per- 
sons'' clause '' In cases where the government shares liability with the 
eontractor under the provisions of CERCLA. the contractor ma) also 
hare a CERCLA claim for contribution from the government." 

3 Impact of.411owmg Disallowing Hazardous Waste Cleanup Costs 
in Cast-Reimbursement Contracts 

If the government does not reimbuise the contractor far hazardous 
uaste cleanup coats as allowable costs in a cost-reimbursement con. 
tract. and if the contractor IS not otherirm reimbursed [through ~ n -  
demnlficatmn or ~nsurancel. these losse~ s i l l  cut into the contractor's 
profit margin Because profit in a cost-reimbursement contract with 

re penalti Infect. the 
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contract may no longer be profitable for the contractor, Recognizing 
that "[plrofit, generally, 1s the basic motive of business 
the government may have difficulty finding eontractow to provide the 
goods and aernees it needs when the nsk  of unanticipated cleanup 
costs IS great 

B. INCREASED PRZCES ZIV FIXED-PRICE 
COAVTRACTS 

In a fixed-pnce contract, contractors will most likely increase their 
prices commensurate m t h  the amount of n r k  they bear far env~ron- 
mental cleanup This means that the government reimburses the 
contractor for cleanup costs in the form of higher pnees. This I S  not 
mconsmtent with the policy of negotiating prices that are "fair and 
reasonable, cost and other foctors cansldered. 'Ia3 

Where the government has no CERCLA liability, the contractor 
alone bears the risk of unforeseen hazardous wmte cleanup costs, 
unless the contract provides otheruiae. The obvious benefit to the 
government of this nak allocation 1s illustrated by Atlas Corp. u. 
Cnrted Stotes l o 4  In that case the Atomic Energ). Commission negoti. 
ated contracts for the production of uranium concentrate and thorium, 
agreeing to a fixed price per pound on the basis of core cost, estimated 
milling costs. plant amortization, and reasonable profit. The produe- 
tionprocess generated a waste known as mill tahnga. At the time the 
contracts were negotiated and performed, the hazardous nature of the 
mill tailings was unknown: only later did it became clear that this 
pollution source required remedial action to protect the environment 
When the contractors subsequently incurred significant costa to clean 
up this hazardous waste, they sought reformation of the contracts to 
add prov~smns authorizing compensation for their new costs. The court 

I f ) ,  

I B S A > > i i a i  21 19861 

"See F.4R 31 102 lemphabis added) 
'".Atlas Corp , Lnited Stater, No 221-83C ,CI Cf 19881, 50 Fed Cant Rep 852 

7 1  



MILITARY LAW REVIEW IVol. 125 

held that there was no mutual mistake offact because the hazardous 
nature of the mill railings was "not knowable at the time of rhe 
negotiations."'05 Reformation was therefore denied. and the gorern- 
ment did not have to reimburse the contractors for their cleanup 
COStS 11'6 

Another advantage to paying the contractor to aesume the risk of 
hazardous waste cleanup Costs 1s the incentire thia creates for the 
contractor t o  minimize costs This 1s particularly true when the goy. 
ernment does not share liability with the contractor under the pro- 
Y L S ~ D S  of CERCLA. but remains true even If the government shares 
CERCLA liability Ifthe contractor has agreed under the terms ofthe 
contract to be exclusi\ely responsible for cleanup cwts. it w11 likely 
have to reimburse the government for CERCLA liability claims paid 
b) the government Because the contractor has the most control aver 
its own operat i~na.  giving the contractor the greatest incentive for safe 
hazardous waste disposal mag save the government m o n q  This risk 
allocation also gives the contractor the greatest incentive to keep the 
enrirOnment clean 

Forcing eontractors to hear the risk of hazardous waste cleanup may 
not always he advantageous for the government. however Because 
cleanup costs ma) be difficult to predict,:" contractow ma) merpnce 
the contract. causing the government to pay more than reasonable 
cleanup casts and allax ing contractors excess profit Alternatively, the 
contractor may underprice the contract, as occurred in Atlos Corp L 

Cmted States IOd Imtially. this ma) appeal ro be a amdfall for the 
government Unfortunately. contractors with excess cleanup costs 
may be forced out of business. and there may be no other contractors 
who can provide essenrial but exotic goods and services to the gov- 
ernment.'0S 

Where the gwernment shares CERCLA lmbilit) with the contrac- 
tor. paymg the contractor t o  assume the nsk of hazardous paste 

~ . . , . , , . . . . 'r - - ~  . - ' -  
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cleanup costs has another possible disadvantage The government 
remains liable under the provisions of CERCLA, regardless of any 
agreement with the cantractorto the contrary In someercumstances, 
the government may ultimately pay twice for cleanup costs-once to 
the contractor in the form of higher prices, and again as a CERCLA 
PRP tagovernmentalagenciesor thirdpartieswho havemcurredcasts 
for cleanup Although the government will then have a c l a m  against 
the contractor for reimbursement of cleanup costs, there 15 a risk that  
the contractor may become insolvent 

C .  LVSL'RAVCE FOR HAZARDOC'S WASTE 
CLEAA'LP COSTS 

1 .  FAR Praucsions Concerning Insurance 

In certain circumstances, government contractors are requred to 
obtain ~nsurance. The FAR provides that "[ilnsurance IS mandatory 

when eommmgling ofproperty, type ofoperation. cmumstances of 
ownership. or condition of the contract make it necessary far the 
protection of the Government "'lo 

Normally, the contractor 1s not required to obtain insurance If It is 
performing a fixed-price contract."' The agency may specify in- 
surance requirements under fixed-price contracts in special circum- 
stances, which include situations where government property IS used 
in contract performance, where the work 16 to be performed on a 
government mstallation. or when the government elects to assume 
risks for which the contractor ordinarily obtains commercial in- 
surance 1'2 

In cost-reimbursement contracts, the contractor 1s ordinarily re- 
quired to obtain certain specified amounts of insurance for workers' 
compensation and employer's lmbilit>-: general liability; automobile 
liability, aircraft public and passenger liability: and vessel liability 'la 

Generally. when the government requires a contractor to obtain in- 
E U ~ B ~ C B .  the premiums are allowable costs."' 

The minimum amount of general liability insurance far com- 
prehensive bodily injury liability coverage IS S600,OOO per OE- 
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currence 'I,' Property damage liability insurance 1s required onl: in 
special circumstances as determined by the agenc) For example, 
the Army provides that such msurance may be purchased "where the 
exposure under contract operations IS such as to warrant obtaining the 
claims and investigating services of an insurance earner, e.g , for 
contractom engaged in the handling of high explosives or in extra. 
hazardous research and development actiiities undertaken in pop. 
ulated areas "'" 

When the contractor 1s required only to "maintain" insurance. 
instead ofpurchasinginsurancecaverage, thecontractor may be a self- 
insurer through an approved program ''' To qualify. the contractor 
must demonstrate his ability to sustain the potential I O S B B S  in- 
volred."' 

The FAR specifically provides that agencies shall not approve pro- 
grama for self.murance for catastrophic mks.'" Instead. the FAR 
provides that "Lalhould performance of Government contracts create 
the risk of catastrophic losses, the Government ma). to the extent 
authorized by law agree to indemnify the contiactor or recognize an 
appropriate share of premiums for purchased insurance. or both "12' 

To summarme. the government will u~ua i ly  not require the contrac- 
tor to maintain any insurance in a fixed.pnce contract In a coat- 
rennburrement contract, the government usually will not require the 
eontractor to maintain comprehensive general liability QCGLI in- 
surancefoiprapertydamage. Therefore, unlesj the contractor elects to 
obtain inmrance coverage on Its own. or unless special prov~amns are 
included in the contract, there will be no insurance for costs and 
damages arising from releases of hazardous substances and hazardous 
waste into rhe environment 

The FAR makes clear, however, that the gmernment has the au- 
thont) to require the contractor to obtain appropriate insurance when 
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circumstances warranr it."' Arguably. the n r k  of unforeseen 
hazardous waste cleanup Costs warranrs insurance m some casee 
From the gorernment's perspective. this may be eepeeially true 
whenever the government has agreed to reimburse the contractor for 
the contractor's uninsured third party liabilities Insurance may 
also be advisable when the government shares CERCLA liability with 
the contractor, because the government will not have to pay CERCLA 
losses compensated by ~nsurance. 

2. Comprehensive General Liabdity Insurance Coverage for 
Hazardous Waste Cleanup Costs 

As discussed above, the government ordinarily does not require the 
contractor to obtain comprehensive general liability insurance for 
property damage. It may. however, require such insurance m appropn- 
ate caees. This, m turn, requires an examination of whether CGL 
insurance covers hazardous waste cleanup clams. 

In the wake of CERCLA. PRPs have often turned to their 1nsurer8 
for relief, arguing that hazardous waste cleanup casts are covered by 
their CGL insurance. The standard CGL provides, in per- 
tinent part. that  the insurer 

will pay on behalf of the insured all sums which the insured 
shall became legally obligated to pay as damages because of 

property damage to which this insurance apphes, caused 
by an occurrence, and [the insurer] shall have the right and 
duty to defend any Suit against the insured seeking damages 
on account of such property damage. even if any of the 
allegations of the suit are groundless. false or fraudulent 12' 

Insurers have attempted, with some S U C C ~ S S ,  to avoid liability for 
hazardouswaste cleanupcosts byarguingthatcleanup costs: 11 arenot 
"damages" under the policy; 21 are not "property damage" under the 
policy; 3 )  are not caused by an "occurrence" as defined by the policy; 41 
are excluded from coverage under the policy by the "poliutmn exclu- 
sion clause," and 51 are excluded from coverage under the policy by the 
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"owmedpraperr> exclusmn 1itheinsurerpreiailsonel.enoneofrhese 
argument3 there 1s no obligation to indemnify the insured for cleanup 
Costa 

The CGL polic) cmera a specified pellad of time and usually liniits 
the amount of the in~urer  s liability for each occurrence Therefore 
~nsurers have sought to armdmdemmfymg the insured byquestioning 
when the alleged property damage occurred and whether the claim 
i n r o l ~ e s  more than one occurrence. Each of these issues 1 ~ 1 1  be die. 
cussed below to determine u,hether msurers are Iikelj to avoid paging 
for hazardous II aste cleanup costs under the terms afthe standard CGL 
pallc? 

a Duty to Defend 

In a standard CGL policy. the ~nsurer has B duty to defend the in- 
! seeking damage8 on account of property damage 

"men If any of the allegations of the m i !  are groundless. false or 
fraudulent lis The duty to defend 1s broader than the duty t o  in- 
demnify:". however. if no cause of action even potentiall) or argu- 
ably falls within the coverage of the policy, then the insurer 1s not 
obligated to defend The right to be defended E important even if  
the insurer ultimately avoids reimbursing the insured for hazardous 
waste cleanup cost*. because I t  jaws the insured litigation costs The 
murer s duty to defend may therefore be a s~gnificant benefit 

b Are Cleanup Costs "Damages"? 

Under the terms of the standard CGL policy, the insurance corn- 
p m y  must pa>-. on behalf of the Insured, sums which the latter 1s 

"legally obligated to pay as damages The court8 are sharply di- 
\ided on the issue of whether environmental cleanup costs are "dam- 
ages uithin the meaning of this provision ''' 
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Yost cases involve State or federal government claims against an 
insured PRP for reimbursement of the government's costs of 
hazardous waste cleanup. Some courts have held that these costs are 
claims for equitable relief rather than legal damages and therefore 
are not covered by CGL ~nsuiance.'~~ Other courts, although agree- 
ing that the government claims are for equitable relief. have held 
that the term "damages" in  the standard CGL policy includes the cost 
of such relief '3p Because state law governs the construction of stan- 
dard-form CGL inurance pol1c1es,"~ the result m these disputes may 
hinge on which state's law 1s applied. 

In Continenid Ins. Co U. N.E.  Pharmaceutical & Chem Ca 
fiVEPACCOJ, the Eighth Circuit held that an insurer was not obli- 
gated t o  indemnify an insured chemical company for the costa of 
cleamng up sites damaged by the chemical company's hazardous 
waste 13' The court's holding that the cleanup costa =,ere not "dam- 
ages" was based on the following conclusions: 11 under Missouri law, 
the term "damages" 18 not ambiguous. and in the insurance eontexr it 
refers to legal damagea: 2) without this limited construction, the term 
"damages" would become mere surplusage, and any obligation of the 
insured to pay an any type af claim would be covered and 3) limiting 
the meaning of the term "damages" to legal damages is Consistent 
with the statutory scheme of CERCLA. which distingumhes between 
cleanup costs under section 107ia)(4)(Ai & (B) and damages for laas or 
der t ruetm of natural resource8 under seetian 107(a)(4)iCi 

According to the NEPACCO court. "the type ofrelief sought LS enti- 
cal to the insured and the insurer, because under the CGL policies the 
insurer is liable only for legal damages. not for equitable monetary 

the  standard CGL p o l ~ c i  

d s n a d  108 S Cf 703 ,19881 
" ' E ~ , \ l d  Casualty Co Y Armco Inc 622F2d1318  1332-54,ifhCir 19878,crii 

' " E a  Nex Castle Count? , Hartford Accident & lndem Cu 673 F Supy 1359 
1365-66 ,D Del 19871 

98; larh Cu 19888, c e r f  denied, 109 S Cr 66 ,19881 lhDreinaErer.\-EPACCOI 
"'See P g Continental Ins Co ti S E Pharmaceutical & Cheni Co ,842 F 2d 977 

" ' Id  at 967 This ease involved claims b\ the  emernmenr a m m t  the chemlcal 
company mrmed for recoieru a i  cleanup cois un& 42 US C i 960i$a1(411AI The 
KEPACCO court distinguished these claims from the claimd o f p n i a i e  mdnlduals  for 
personal q u r y  and property damage under 42 U S  C 9 96078a 141,CI 

"'Id st 965.66 
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relief."13b The court charactenzed the lawsuits by federal and smte 
governments seeking recovery of cleanup costs under CERCLA eec- 
tion 107(a)i411AI as "essentially equitable actions for monetary relief 
in the form of restitution or reimbursement of costs.'"" Noting that 
the cost of cleamng up a hazardous umte  site often exceeds its origi. 
nal value, the .VEPACCO court rejected the argument that cleanup 
costs are simply a measure of damages to natural resources 13' 

This distinctmn between legal damages and equitable relief has 
been rejected by a number of other courts, honevei They disagree 
a i t h  the conclusion in XEPACCO that the type of relief sought 
should determine whether the insured 1s covered under the CGL poli- 
cy AE one court stated, 

Lilf the state uere to sue in court to recover traditional "dam- 
a g e d  including the atate's costs incurred in cleamng up the 
contamination. for the injury to the groundwater. Ithe m u r -  
er'sl obligation to defend against the lawsuit and t o  pay dam- 
ages would be clear. It 1s merely fortuitous from the stand- 
point of either [the insured1 or Ithe insurer] that the state 
has chosen to have [the insuredl remedg the contamination 
problem. rather than choosing to incur the costs of c1ean.u~ 
itaelfand then suing [the insured] to recover those costs. The 
damage to the natural resources E simply measured in the 
Cost to restore the water to Its original state.140 

If cleanup costs are not 'damages" within the meaning of the stan. 
dard CGL policy, the insurer has no mdemmficatmn obligation 4 s  
the cases discussed above Illustrate, the answer to this question often 
depends on which court 1s conaidering the issue Eren when the c o w t  
decides that cleanup costs are "damages: however. the insurer may 
still aroid liability on any of several additional theories. 

c. Are Cleanup Casts "Property Damage"? 

Under the provm~ona of the atandard CGL p o i q  the insurer must 
pay sums which the insured IS "obliged to pay as damages because of 
property damage "14' "Property damage ' 1s defined in the policy as 
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111 physical injury to or destruction of tangible property 
which OCCULIS during the palicy penod. including the loss of 
use thereof a t  any time resulting therefrom, or (2) lass of use 
of tangible property which has not been physically injured or 
destroyed provided such loss of use IS caused by an occur- 
rence during the policy period '" 

Closely related to the argument that cleanup costa are not "dam. 
ages" is the argument that they are not "property damage" within the 
meaning afthe policy. For example, in Port ofPortland o 1VaterQuol- 
ity Ins. Syndicate the defendant insurance company argued that oil 
pollution of mater was not damage t o  tangible The court 
rejected this argument and held that discharge of pollution into water 
causes damage to tangible property Thus, the cleanup costs were 
recoverable under a property damage liability clause Going one 
step further, the court in Kppin Indus , Inc. u American Cniuersal 
Ins. C O . ' ~ ~  held that 

"property" includes the interests of the federal and the State 
governments in the tangible environment and its safety. 
Thus, when the environment has been adversely affected by 
pollution to the extent of requiring governmental action or 
expenditure or both for the safety of the public, there 18 

''property damage" whether or not the pollution affects any 
tangible property owned or possessed exclusively by the go". 
ernment 

Not all courts have adopted this view. In Mraz u Canadian Cnr- 
rersol Ins  Co,  L t d ,  the court held that the costs incurred by the 
United States and the State of Margland in cleaning up hazardous 
waste generated by the inaured were not "property damage" within 
the meaning of the CGL policy '" According to the Mrar court, "Lolne 
cannot equate response costs with "injury to or destruction of tangible 
property '.I4' Instead, the court characterized response costs as an 
economic loss 150 

~~ 

' 8 %  at 250 
"'746 F 2d 1185 1193 85th C i r  1956' 
' "*Id m t  1191 

"'41 Ohio App Jd ?Lb 81967 ' -Id 
'-'a04 F 2d 1325. 1329 84th Cir  19861 
"'Id 
Y d  

I 
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If the court finds that property damage has occurred. the insured 
need not allege that the underlj-mg claim 1s for property damage.'" 
Rather. the policy states that the insurer will pay sums the Insured 1s 
"legally obliged to pa) 8s damages because ofpropert> damage 
Thus, the Insurer 1s required to pap the insured for all resulting dam. 
ages that flow from the property damage, including cleanup costs 
claims for diminished economic value. damages for compensation in 

d Do Cleanup Costs Represent Propert) Damage That Was Caused 
by an ' Occurrence ') 

The insurer 1% obligated to indemnify the insured only for damages 
that the insured must pay for property damage "caused by an ae- 
eurrence ''LC4 An "occurrence" 1s defined as "an accident. including 
continuow or repeated exposure to conditions, which results in 
property damage neither expected nor intended from the standpoint of 
the insured.''155 Therefore. if the insured either expected or intended 
the property damage, there 18 no coverage under the policy 

The definition of "occurrence ' includes losses from eonanuing op. 
eratiom as well as a sudden event. as long as the loss was un- 
expected."' LThether the event 1s unexpected should be determined 
"from the standpoint of the insured ''x Intentional acts may qualify 
8 s  " o ~ ~ u r r e n ~ e s . "  as long as the consequences are unexpected Is" 

Cleanup costs e ien  those resulting from gradual pollution. may be 
considered property damage caused by an occuiren~e as long as the 
property damage ,vas unexpected. If It E shown that the insured 
palluterknea or should ha\e knonnofthe ongoingpollution. hanever. 
coierage mal  be denied '" 
e .  Trigger of Coverage 

In order to be carered by the standard CGL insurance p d ~ g  the 
propert) darnage must have been "caused b> an occurrence during the 

"'seu  Castle Counri j. Hartford l c c l d e n t  B lndem Co , 6 7 3  F Supp 1369 1366 0 
" 0 ,  ,us-8 
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policy period "lG0 In many hazardous waste cleanup cases. the damage 
occurs over a long penod of time and may not have occurred or hare 
been discovered until long after the disposing of the hazardous riaste 
Cleanup costs may not be asseased until some time thereafter Dunng 
the permdinquestion. the Insuredma) have had aeveral different CGL 
insurers with different aggregate lim>ts, deductible$, and excIusmns 
The determination of when the damage occurred for purposes of 
triggering an ~naurer's palicy obligations thus becomes a critical qua. 
tion. 

The courts have adopted several theones to determine the trigger of 
coverage in hazardous waste cleanup cases Policy coverage may be 
triggered when the hazardous wmte was dumped (the wrongful actl. 
when the release occurred iexpasurel. when the environment was 
contaminated (Injury-in-fact, when the damage was discovered m a n -  
ifeestationl. or when cleanup costs were incurred '" 

The general rule 13 that property darnage occurs not a t  the time the 
wrongful act IS committed but when the eomplammg party 1s actually 
damaged ( the  Injury-'"-fact theorg Where the leakage of 
hazardous waste remaing concealed for a penod of time. determining 
exactly Bhen damage begins can be difficult Ibd For this reason. the 
Fourth Circuit in Mraz L.. Con. Unicersal Ins  Co,  Ltd.  held that in 
hazardous waste burial eases, the trigger of coverage 18 the time when 
the leakage and damage are first discovered 

InalatercaaetheEighthCircu~t adoptedtheview thatenvmnmen- 
tal damage occurs at the moment hazardous wastes are improperly 
released (the exposure theory of coverage)."' Under thli  theory a 
liability policy in effect a t  the time of release provides coverage for the 
subseauentlv incurred Costs of cleanine UD the The court " .  
noted 'that rhis parallels the rule established ~n the analogous situa. 
tion of insurance coverage for asbestos claims.16' 
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!There it 1s difficult to determine when the imploper ie leaie  or  
damage occurred. a 'continuous tiigger." from the date of the hrst 
dumping until the discover) afthe damage. may be the most appropri- 
ate theory For example. the court in Loc D'Amionte Du Quebec L 
. imencan Home Assurnnce Co adopted B continuow trigcer of caxer- 
age theor) ~ h e i e  the injury to propert? caused by aabestos was con- 
tinuous and progressive and not complete at the act ofinstallation "' 
In this ELtuetmn. more than one policy may be triggered 

These cases illustrate that an insurer's liability for cleanup COSTS 
may depend on which theory the court employs to determine when 
the injury or liability producing merit occurs. In one jurisdiction the 
~nsurer may escape liability because the release was not discovered 
dunng the insurance policy coverage dates,16s while he may be held 
liable in another jurisdiction I f  the release occurred dunng the polic? 
ponod, regardless of when I t  was diecorered lit' 

f Number of Occurrences 

CGL insurance policies usually limit the ~nsurer's liability for bodi- 
ly injury and propert? damage per occurrence, and they often provide 
aggregate limits as well In a hazardous waste cleanup case. the dam- 
age may have occurred m e r  a long period of time, arguablb- as the 
result of seieral ''causes," and several people or pieces of propert! 
ma: be affected The issue of how many occurrences can be said to 
have taken place 1s therefore a complicated one The insurer will 
argue that all injury or damage occurring during the policy period 
cauaed by the same condmons or repeated exposure 1s one occurrence. 
while the insured would obviously like to characterize the damage as 
being caused by more than one occurrence \There the policy provides 
for a liability limit per occurrence, and where the ~nsurer's liability is 
not limited by the aggregate amount, the number o f  occurrences the 
court finds may dramatieall> effect the ~nsurer's liability t o  mdemm- 
fy the insured for hazardous wasre cleanup costs 

In the non.pollutmn context. the majority \mi E that the number 
of occurrences 1s determined by the number of causes of the damage 
and not by the number of damages sustained Ithe cause rule' 'rl L'n- 
der this rule, If there are multiple causes. there may be multiple oc- 
currences The minority view I S  that the number ofoccurrences 1s the 
number of resulting damages (the effect rule1 liZ 
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One of the few hazardous waste case8 to decide this issue applied 
both the cause and effect rule to determine that several occurrences 
had taken place In Townshq of Jackson L. Amencan Home Assur- 
ance Ca li3 hazardous wastes seeped from a landfill and contaminated 
the drinking water supply of nearby residents. The insured 
municipality sought recovery for its cleanup CoSts from its CGL in. 
surer. The court found that  "separate, independent causative events," 
including failure to manage incoming waste amounts, ignoring signs 
of contamination, permitting ponding to occur. failure to inspect tank 
trucks, and digging below the water table. had taken place Each of 
these could be considered a separate occurrence li4 The court noted 
multiple occurrences would also be the result of applying the effect 
rule. because several wells were contaminated."' Because the num. 
ber of occurrences under either rule were enough to cover the entire 
amount sought by the msured, the court held the insurer liable for 
the entire amount without determining which rule should apply."' 

g Application of the Pollution Exclusion Clause 
In the early 1970's many CGL policies added a clause that  excludes 

coverage for certam kinds of pollution damage. That standard CGL 
pollution exclusion clause provided that insurance wouid not apply to 

property damage arising out of the discharge. dispersal. re- 
lease or escape of smoke, vapors. soot, fumes, acids, alkalis, 
toxic chemicals. liquids or gases, waste materials or other 
irritants. contaminants or pollutants into or upon land, the 
atmosphere or any watercourse or body of water; but this 
exclusion does not apply if such discharge, dispersal, release 
or escape is sudden and accidental."' 

With the incorporation of this limitation, insurers have sought to  
avoid indemnification for hazardous waste cleanup costs. Insured 
entities have argued, however, that  the pollution was "sudden and 
accidentai," and therefore covered Most of the case law concerning 
the interpretation of this clause therefore focuses on the meaning of 
the phrase "sudden and 

""No L-29236.80 IU J Super Ct Aug 31, 19611 appeal filed No .1-20138127. 
r r u u r d  br Umted Sfate. General Accountmg Office Hazardour Waste Iicuea Sur 
rounding Insurance Ai,ailabilily 62-63 1198ir 

I T A i d  

1-5,, 

 id 
"'Policv Kit, ~ u p i a  note 124, at  263 
'-'See United Stafea v Canservatian Chem Co 653 F Supp 162,201-04 14%. D Mo 

19868 'dacurmon of ~ n s u r d i  and ~niu ie i ' i  arguments concerninp interpretsfion oifhe 
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Some courts hare held that the term 'sudden and accidental' is 
ambiguous in the context of the pollution ex~lusion clause, and there- 
fore should be strictly construed against the insurer In so doing 
they reject the insurers' contention that the word sudden means an 
instantaneous happemng.'gD The courts note that the term 1s not 
defined in the CGL policy Itself. and the primary dictmnar)- definition 
of the nord"sudde " "happening without p~e~io"~notice"or"accur- 

Therefore. the pollution exclusion clause has 
me courts to mere]? elan$ the definition of 

'occurrence '-'" Damages resulting from an unexpected discharge of 
pollutants are covered, regardless of whether the discharge 1s in- 
sm"taneou3 

Not all muits adapted this interpretation Same ha>e concluded 
instead that the pollution exclusion clause 
the damage was caused hp a release of p 
unexpectedly and relativelv quickly in time 
mg that a CGL insurer had no duty to defend or to mdemnif? the 
insured in a suit arising out of a chemical compani's disposal of 
hazardous wastes. the court in Cnited Sfates Fideliti & Giiur Co i 

. W I L ~ ~ O )  Ohio k'fg Co stated 

The proof ~n thls case shows that Murray Ohia had Its waste 
transported to and disposed of at the CCC site under contract 
for approximately SIX years KO breakdown in machinery. 
precipitous leak or other 'sudden'' event occurred The 
amended complaint speaka of long periods of time ovei 
nhlch the pollution occurred. aa opposedtoanyinstantaneous 
event or events which occurred aver a brief penod Thu.;. 
applying the pollution exclusion clause's "sudden and ac- 
cidental' exception to these facrs leaves no room for ambigu- 
xy. Simply put. an elen1 that occurs over the course of mx 
years logically cannot be said t o  be "sudden "-" 
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There has been some disagreement whether only the release. or the 
resulting damage, or both, must be "sudden and accidental" for the 
propert>- damage to fall outside the pollution enclusm, clause. In 
Fwernan'sFandlns Co u Ex-Cell-OCorp, thecourtstatedthat'Ytlhe 
decisive inquiry IS not whether the policyholders anticipated property 
damage, or whether they regularly disposed of hazardous waste, hut 
whether the pollutants entered the environment unexpectedly and 
unintentionally " lb6 Other courts hare held that even if the act i a s  
mtentional, the resulting damage may he cm ered by the CGL policy If 

it was unexpected I" Some courts have held that both the release and 
the resulting damage must he accidental for coverage to exist Ibe 

Judges will continue to address these issues in claims ansmg under 
the early version of the pollution enclusmn clause. The Insurance 
Services Office developed a new standard clause in 1986, however, and 
this prormon will likely result in more victories for insurers It ex- 
cludes coverage for "[alny loss, cost, or expense ansing out of any 
governmental direction or request that [the insuredl test for, monitor, 
clean up, remove. contain. treat, detoxify or neutralize the 
pollutanta. 'IbY The revised standard CGL policy also excludes injury 
or damage "ansing out of the actual, alleged or threatened discharge. 
dispersal. release or escape of pollutants 

h. Application af the Owned.Property Exclusion 

Insurers d l  often argue that cleanup costa are excluded from c m  er- 
age under the standard CGL insurance policy becauae they result from 
damage to property owned by the insured The standard CGL in- 
surance policy does not cover property damage to' 

property ouned or occupied by or ranted to the Insured, 
property used by the insured. or 
property in thecare. custodyorcontralaftheinsuredoras 

to which the insured 1s for any purpose exercising physical 
control 191 

The rationale behind this exclusion 1s that It will encourage the policy- 
holder TO manage hia own property ~n a responsible fashion '" 

' GAO Report ' u p r a  nore 159 a i  65 

85 



YlLIThRY LAW REVIEW Wol .  125 

The courts generally have held that remedies designed to prevent 
damage to property awned by third parties are not excluded from 
coverage on the basis of the owned-property excI11s~on. even if the 
remedy takes place on property owned by the insured lS3 For example, 
in Toirnshipofcloucester~ .Md Casualty Co. thecaurt saw noproblem 
with the fact thatexpendituredwould bemadempart  to repairpraper- 
tg owned by the insured because the costs were inextricably linked to 
damagecla,msofath,rdparty Wmilarly, in rnLtedStatesAcexCo 
L Tracelers Ins  Co the court held that damage to the groundaater 
beneath the insured's property wa8 not excluded from coverage by the 
owned-property exclusmn because the insured did not g u n  the 
groundwater 

3 Enr ironmental Impairment Liabilitj Insurance 
Environmental Impairment Liability (EILI insurance was devel- 

oped by the insui ante industry in 1981 t o  provide coverage for gradual 
and sudden pollution lS6The standardEILpolicypl.o~,,dea coverage for 
property damage. bodily ~njurp,  and other economic losses caused by 
sudden or gradual pollution, and it covere cleanup costs aa well 

Unfortunately. EIL policies generally are not available IYL As the 
General Accounting Office noted in 11s 1987 report t o  Congress con- 
cerning pollution insurance availabiliti 

The supply ofpollutioninsurance currentlyavailable to the 
hazardous substance industry 1s limited Only one insurance 
industry source, IAmerican International Groupl. 1s actively 
pursuing the pollution insurance market A few other compa- 
nies write pollution insurance for ?elected clients who ear?) 
coverage far other nsks 

The remainder ofthe insurance mdustr,. far the most part. 
regards pollution nsks as uninsurable These companies cite 
unfavorable legal trends and potentially enormoue claim pay- 
ments for their withdrawal from the market over the last fen 
years and their reluctance to underwrite pollution nsks 
LIlneurera maintain that the combination afthe inherent risk 
of msunng against pollution. uncertainty about judicial de- 

" " S r r , u y  ,TounbhipofGlauceifei ,  hld Casualt i  Co , 6 6 8 3  Svpp 391 4OO.D N J 
11P78. F u e m m i  Fund Ins Ca Y Ex-Cell-0 662 F Supp il. 7 6  E D  blich 1967 
BankcriTruirCa \ Harffordli ir idenrandIndem Co i l i F  Suyp 371 J 7 3 , S D N Y  
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cmmns regarding liability standards and murance  contract 
coverage for pollution Incidents, and broad hablhty es- 
tablished b) federal environmental law made Lt too difficult 
for them t o  write new pollution insuiance a t  B profit More 
Importantly, insurers elaim that these aspects of current 
po l lu tm h a b h t y  may prevent their future reentry into the 
pollution ~nsurance market, even as the overall insurance 
mdustr) recovers its financial position 

D. GOVERNMEA'T I.VDEMVIFICATI0.V 
CERCLA does not prohibit parties from entenngmto agreements to 

Indemnify or hold harmless another party for liability arising from 
hazardous uagte cleanup Therefore, two questions arise con DOD 
enter into such agreements with defense contractors: and should It do 
so? The answer to both questions I S  yes. in limited circumstances 

1 Statutoq Limits the AntL-Deficiency Act 

The primary Imitationon DOD's authorit: toenterintoagreements 
t o  Indemnify government contractors 1s the Anti-Deficiency Act 
(ADA1 The ADA provides that the Federal Government may not 11 
make or authorize an expenditure or obligation of funds in excess of 
current appropriations: or 21 involve the government in a contract or 
obligation for the payment of money in advance of appropriations 
unless authorized by law ''l The Comptroller General and the courts 
agree that the ADA ordinarily prohibita contractual indemnity agree- 
ments that mlght subject the government to unlimited liability ''' 

In spite of the limitations imposed by the ADA, however. there are 
two situations where an indemnity agreement 1s permisatble in gov- 
ernment contracts First, the ADA prohibition against obligations 
in advance of appropriations specifically excepts such obligations If 
"authorized by law." Therefore, if there 13 specific statutory authority 
to enter into an indemnity agreement, the agreement 1s not prohibited 

.. 
'03Ser.  e g ,  Johns M a n ~ i l l r  Coin 12 CI C t  at 26 
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b: r h e i D A  'L4Sec~nd,iftheindemn 

Cort-Reimbursement Controcfa 

age death. or bodilj- injury arising out of the performance of the 
contract Liabilities caused by the contractor's negligence are ~ n -  
cluded but liabilities that  result from \iillful misconduct or lack of 
good faith an the part of the contractor are not 

Moat  cleanup costs Incurred by the contl-actor ~n a cost- 
reimbursement contract t ha t  are not allowable costs under other FAR 
prov~smnr'"' w11 be covered by the "1nsurance.Liability to Third 
Persons clause Covered cleanup costs must be liabilities for loss ofor 
damage to property arising out  of the performance of the contract 
Cleanup Costs that are otheruiae insured and cleanup costs that  were 
incurred due to the willful misconduct or lack of good fmth on the pai t  
of the contractor w l l  not be covered 

In recognition of the .IDA limitations, the "Iniurance-Liabilit?. to 
mons '  clause specifically provides that  the governments ha- 
ubject to the arailabilit: ofappropnated funds at the time the 

contingency occurs my Further the clause atatea thar "Lnlothmg in 
thiscontract shall beconstruedasimplrIngthattheCangressu111 at  B 

larerdate, ~ p p ~ ~ p ~ ~ ~ t ~ f u ~ d ~ ~ " f f i ~ ~ ~ ~ ~ t ~ m ~ ~ t d ~ f i ~ ~ ~ ~ ~ ~ ~ ~  ' ""In\ien 
of this provmon.  the ' I n s w a n w ~ L m b ~ h t y  to Third Persons clause 
provides only Iimmd protection to goiernment contractors. because 
they may only be reimbursed t o  the extent of available fundi:" 
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3 Statutory Author@ 
a 10 U S  C b 2354. Research & Development 

Specific statutory authority exists to indemnify contmctm involved 
in research and development for a military department.'"Pursuant to 
10 U S  C. 8ectmn 2354, DOD may indemnify the contractor and sub. 
contractor for uninsured losses that a r m  out of the direct performance 
ofthe contract and that result from a nsk  that  the contract defines as 
"unusually hazardous ' Speefically eneluded are losses that  result 
from willful mmconduct or lack afgoad faith on the part ofthe contree- 
tor or its agents.21' Use of this indemnification pransmn must be 
authonzed by the Secretary concerned or by his designee 'I5 

Cleanup costs may be reimbursed pursuant to the authority of 10 
U S.C section 2354 only in limited circumstances. All of the follow- 
ing conditions must be mer  1) the contract IS for research and de- 
velopment: 21 the cleanup costs result from a risk that the contract 
defines as "unusually hazardous;" 3) the cleanup costs arise out of 
direct performance of the contract; 41 the cleanup costs are not com- 
pensated by insurance or otherwise; and 5) the cleanup costs are not a 
result of the contractor's willful misconduct or lack of good faith. 

b Public Law 85-804 

Public Law 85-804, the Satianal Defense Contracts Act.'" pro- 
vides much broader authority for DOD to indemnify contractors than 
that provided pursuant to 10 U.S C. section 2354. Public Law 86.804 
provides that 

[tlhe President may authorize any department or agency of 
the Government which exercises functions in connection 
with the national defense, acting in accordance with regula- 
tions prescribed by the President for the protection of the 
Government. to enter into contracts or into amendment8 or 
modifications of contracts heretofore or hereafter made and 
to make advance payments thereon, without regard to other 
prov~smna of law relating to the making, performance, 
amendment, or modification of contracts. whenever he 

Prezident.  T R B  Inc on behalf of the Confracfoi Liabil ih and Indemmficatmn 
Alliance8 IhereinaRer Hror~ngsl  
"'10 U S  C 6 23541s~ 819768 
"'DFXRS 23E 070 
"'DFIRS 252 235-7000 & 2 5 2  235-:@01 
"'Id 
"'X L B C  e 1431-1435 ,19761 
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deems that such action nould facilitate the national de. 
feme 2 , -  

This broad authorny to enter into contracts "aithout regard to other 
provisions of law" has only one hmitanon as prescribed in the statute 
itaelf-the action must ' ' feditate national defense."21e The statute 
does not limit authority to take such action to DOD Indeed, the Exec- 
utive Order implementing the statute names eleven c w ~ h a n  agencies 
that may take action pursuant to this authoi 

Although the statute itself does not mention indemnification of 
contractors, the legislative history ofthe Act makes ~t clear that Con- 
gress intended t o  provide such authority under the Act ''' 

[Tlhe departments authanzed to use this authority have 
heretofore utilized It as the basis for the maklng of indemni. 
ty payments under certain contracts. The need for indemnity 
clauses in most cases arises from the advent of nuclear power 
and the use of highly volatile fuels in the missile program 
The magmtude of the naks involved under procurement con- 
tracts in these areas have rendered commercial insurance 
either unavailable or limited in coverage At the preeent 
time, military departments have specific authority to indem- 
mfy contractors who are engaged in hazardous research and 
development. but this authority does not extend to produc- 
rmn Contracts 110 U 8.C 2354). Severtheleas, production 
Contracts ma? involve items. the production of which may 
include a substantial element of nsk, giving rise to the 
possibility of an enormous amount of claims It is, therefore. 
the posltmn of the military departments that to the extent 
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that commercial insurance is unavailable, the risk of loss in 
such a ease should be borne by the United State8 221 

The Exeeutire Order implementing the statute h i t s  contractor 
mdemmficatmn to claims or losses ansing out ofnsks that the contract 
defines a8 unusually hazardous or nuclear in nature zziThe Executive 
Order further provides that such a contractual prowston shall be 
approved m advance by an official a t  a level not below that of the 
Secretary of a military department An indemnified contractor may 
be required to provide and maintain financial protection of such type 
and in such amounts as is determined to be appropriate by the approv- 
ing official."' In deciding whether to provide mdemmfication, and m 
determining the amount of financial protection to be provided and 
maintained by the contractor, the Executive Order provides that the 
approving official shall take into account such factors as the avadahil- 
lty, cost. and terms ofpnvate insurance, seIf.murance, other proof of 
financial responsibility, and workmen's compensation ~ n s u ~ a n c e . ~ ' ~  
The Executive Order provides that contractual indemnification shall 
apply to losses not compensated by insurance, mcluding. 1) claims by 
third persons, including employees of the contractor, for death, per- 
sonal injury, or property damage, 2) damage or loss of use of the 
contractor's property, 31 damage or 103% of m e  of government property, 
and 41 claims arising from indemnification agreements between the 
contractor and the subcontractor zi6 Not covered are clams by the 
United States (other than those ansing through subrogation) against 
the contractor or subcontractor or losses affeectmg the property of the 
contractor or subcontractor, If such claims are cauaed by willful mis. 
conduct or lack of good faith on the part of the contractor's or suhcon. 
tractor's directors or officers 

The FAR provides that  contractor requests for indemnification to 
cover unusually hazardous or nuclear nsks shall he submitted to the 
contracting officer The contracting officer may deny the request or 
forward it through channels to the appropriate official for approval ips 
The contracting officer's recommendation for approval must include 
(among other things] 1) a definition of the unusually hazardous or 

Rep 2281 85th Long 2d Sesa , l Y S  
€hecurire Orders cited vupm note 119 
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nuclear risks involved m the proposed contract n n h  a atatement that 
all parties have agreed to It: 21 a statement by responsible authority 
that the Indemnification action nould facilitate national defense 2 3 0  

and 3 I a statement that the contract ml l  mrolve unusually hazardous 
or nuclear risks that could impose liabiliti upon the contraetar m 
excess of financial protectLon reaaonablg a r a h b l e  231 

The Execu t i \ e  Order does not  define the  t e rm "unusually 
hazardous I '  It I S  therefore not clear whether the term refers only to 
activities and products that are themselves dangerous (such as ex. 
plosivesi or whether It also includes the risk ofvery large uninsurable 
claims In 1981 the Department of Transportation recognized that 
an 'unueually hazardous r i s k  could include the nsk of uninsured 
catastrophic loss when It authorized Indemnification under Public Law 
86-804 for contractors engaged in the upgrading of FAA's computer 
assisted air traffic control ~yatem.'~'  While the secretary found that 
there was a low probability of a malfunctmn in the system. 

[~lntheevenrthat suchamalfunctionleadstoanaccident. the 
potential claimants would be quite numerous. and the sever- 
ity ofpotential damage could be catastrophic. Xhile the risk 
of a catastrophic accident may be remote. ifit occurs. It could 
be far in excess of the msurance coverage that reliably and 
reaeonably could be obtained by manufacturers in the mar- 
ketplace for the lrfe of the system ''' 

This Interpretation 1s coneistent with the purpose of the Sational 
Defenae Contracts Act to have the government bear the risk ofloas t o  
the extent that commercial insurance IS unavailable 

DOD has not formally defined the "unusuall? hazardous'' risks for 
i\hich the government should provide indemnification under Public 
Law 86-804 In testimony before a congress~onal subcommittee con- 
sidering proposed legislation on government contractor mdemmfica- 
tion. M s  Eleanor R. Spector, .lasistant Secretary of Defense for Pro. 
curemem stated 

The Department of Defense agrees that there 1s a need to 
provide mdemmficatmn to Government contractors in certain 
Cireumstancez in v hich the Gorernmenr requires work robe 
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done for which the naks are great and for which insurance IS 
not realistically obtainable . By the authority of Public 
Law 85-804 as implemented, n e  can indemnify against un- 
usually hazardous risk and nuclear risk. The determmman 
of wha t  n s k s  under a contract are indeed unusually 
hazardous or nuclear so as to warrant the extraordinary mea- 
sure of Indemnification necessarily LS n i th  the militari de- 
partment writing the contract, for there rests the greatest 
expertise on the premee nature of the risks for the activity 
involved under the contmct 

The military department concerned therefore has great discretion in 
defining what risks under a contract are "unusually hazardous I' The 
definition may include inherently dangeroue activity as well as the 
risk of catastrophic loss 

The government may indemnify contractors for t he  risk of 
hazardous waste cleanup Costs. pursuant to Public Lax 85-804, when 
the contract involves a product or activity that IS unuaualiy hazardous 
by its very nature Such activities might include, for example, a can- 
tract to dispose of leaking drums containing hazardous wastes 236 

The government may also indemnify contractors pursuant to Public 
Law 86-804 when the product or activity itself 18 not unusually 
hazardous but It invalves a remote n r k  of catastrophic lass to the 
contractor. For example, when the contractor manufactures a product 
far t he  government and the manufacturing process generates 
hazardous waste, the contractor may be liable for significant cleanup 
costa The contractor may incur these costs in spite ofits best efforts to 
safely dispose of the hazardous waste. and such losses are not likely to 
be covered by Insurance. Although the risk of Incurring cleanup coats 
may be remate, the seventy of the potential damage could be cata. 
strophic. The risk of loss in this situation 16 also "unusually 
hazardous," and the contractor should be eligible for indemnification 
under Public Law 85.804. 

4 .  DOD Experreme wzth Contractor Indemnification 

The mdemmfication authority provided by 10 U.S.C section 2354 
and Public Law 86-804 is used only in exceptional circumstances in 
DOD. Aceordmg to the DOD "Summary  report^,"'^' provmons to 

Hrarmqs,  ~ u ~ m  note 211. at 32 lststement oiEleanor R Specfar, .Asimam Secre. /,a 

tar? Of Defense far Procurement, 

aCtlOn confractara' under 42 U S  C 0 96198~  119821 
'"CERCLA also provides authorit3 for government mdemmfirarlon 

'' Exriaordinar? Cant Rellef Rep Current Matenall 5113.49 
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indernnlf) contractors against liabilmee because of death 01 q u r y  0 1  

property damage arismgout of"unusua1ly hazardous"rmks ha ie  been 
used verv sparingly 

Contracts Proi idmg f o r  
Calendo, Year Indemnification 

1983 53 
1984 50 
1985 56 
1986 52 
1987 30 

To put these numbers in perspective the Department of Defense 
ahards over 16 millioii contracts each year '" Indemnificatm pro- 
iismne are used m l e ~ ~  than 1 1000 of IC< of those contract actions 

TheDODpositionIs thattheIndernmtyauthontyprorldedunder l o  
U S  C section 2354 and Public Law 85-804 is adequate far DOD's 
needs and that additional mdemnificatmn legislation 1s not needed 'jY 

V. CONCLUSIOM 
Reasonable costs t o  avoid pdh t lon  should be paid by DOD as allow- 

able costs in cost.remhursement contracts because the: are ordinar? 
and necessary for the conduct of the Contractor's buaness or for rhe 
contract performance Similarly. cleanup costs mur red  a i  a result of 
innocent. non.neghgent pollution should he allowable costs. Cleanup 
costs that are incurred due to contractor negligence may be allowable. 
depending on the degree of contractor culpability Cleanup costs 
resulting from noncomphanceunh laws and regulations are nor a l l o w  
able because they are not "reasonable " 

Even when cleanup costs are allowable costs in cost-reimbursement 
contracts, the contractor's recovery ofeuch costs from the government 
may he limited by the cost ceiling in the contract Unless otherwise 
compensated, the contractor may suffer catastrophic loss This may 
have an adverse impact on the ability of DOD to contract for essential 
goods and services 

In fixed-pnce contracts. contractors may not be able to corer the risk 
of hazardous waste cleanup costs by increasing their p~ices because of 

'"Hsartnqs, supra note  211 a t  32 .statement ofEleanor R Spector, i r a i s t a n t  Secre- 
tar> a i  Defense far Procurement 
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the uncertainty of calculating the potential losses. Alternatively, the 
contractor may over price the contract. Either the government may 
pay more than it3 fair share of the nsk  of hazardous waste damage or 
the contractor may bear more than its fair share of cleanup costs. This 
may have an adverse impact on the government's ability to obtain 
essential goods and services a t  a reasonable price. 

When DOD shares CERCLA liability with the contractor, even if 
DOD pays the contractor for cleanup costs in the form of higher prices, 
DOD may still have IO pay cleanup costs to third parties DOD may in 
mme cases pay twice for cleanup co8t.s 

Comprehensive General Liability insurance probably will not reim- 
burse the contractor for hazardous uraste cleanup costs. Even If the 
court considers these casts "damages" as defined by the policy, such 
losses will likely be excluded by the pollution enclusion clause Al- 
though Environmental Impairment Liability insurance would cover 
cleanup costs, It 1s not likely to be available to the contractor 

The current "Insurance-Liability to Third Persons" clause in cost. 
reimbursement contracts 1s inadequate LO reimburse the contractor for 
cleanup costsinlight ofthe ADAlimitations.Thegavernmentmayuse 
10 U.S.C. section 2364 to reimburse contractors for cleanup costs in 
research and development contracts If the cleanup costs result from B 

nsk  that the contract defines as "unusually hazardous " Similarly, 
Public Law 85-804 could be used to reimburse contractors for cleanup 
costs If the loss results from a risk that the contract defines as "un. 
usually hazardous For example, contracts that involve transporting 
or disposing of hazardous waste may be considered "unusually 
hazardous." Contracts where hazardous waste is merely a by-product 
of the production procesa may also be included in this definition if the 
contract involves the risk of uninsured catastrophic lass. 

VI. RECOMMENDATIONS 
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Paying for hazardous waste cleanup costs in cost-rmmbursement 
contracts LS advantageous to DOD because contractors performing 
these contracts expect to be reimbursed for most of the costs of perfor- 
mance and to make a limited profit If DOD requms the contmtor  to 
bear the riskofhazardouswaste cleanup costsassociatednith contract 
performance. the contract may no longer be profitable. Contractors 
may eventually decline to Contract with DOD. or they may be forced 
out of business by catastrophic losses due to hazardous wasre cleanup 
liab 

DOD should not  require the contractor t o  obtain CGL insurance to 
corer potential hazardous waste cleanup costs because the insurance 
wil l  not corer the risks that the contractor and DOD fece DOD also 
should not reimburse the contractor for the cost of such ~nsurance. 
unless DOD desires the contractor to maintain CGL insurance for 
other reasons. such as to cover lasses other than cleanup costs 

DOD should investigate the avahbili ty of Environmental Impair- 
ment Liabiiit> insurance t o  ewer the cost ofhazardous uaste cleanup 
If a \ a h b l e  at a reasonable cost. DOD should consider requiring the 
contractor to obtain such insurance on a care-bi-case basis In cost. 
reimbursement contracts. DOD should reimburse the contmctor for 
the c o n  of such insurance 

When Envmnmental Impairment Liability insurance 1s unavail- 
able or too costly, DOD should mdemmfy contractors ~n cost- 
reimbursement contracts pursuant to 10 U.S C sectmn 2364 or Pub- 
lic Lau 85.804 for the risk of uninsured hazardous waste cleanup 
costs This indemnification a i l 1  cmer most contractor Iosces for 
hazardous waste cleanup costs that would not otherwm be remburs- 
able because of funding limitations 

In fixed-price contracts. DOD should indemnify contractors pur- 
suant to 10 U S  C section 2354 or Pubhe Law 85-804 for the costs of 
hazardous waste cleanup if DOD shales CERCLA liability with the 
contractor Otherwse. DOD may ultimately pa) rnm for cleanup 
COStS 

To maximize the contractor's incentire to take coat-effeec 
tian avoidance measures. DOD usually should not mdemm 
tractor in fixed-pnce contracts where DOD doe8 not share liablhty 
with the contractor pursuant to CERCLA. This will mean. howeuet 
that DOD effectively uill pay in the form of higher prices for the riak 
that cleanup COBIS will be incurred 

In the rare situation where no contiactor8 are willing to assume the 
risk of haAardous \>&%e cleanup costs, DOD should indemnify can- 
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tractors ~n fixed-pnce contracts even If  DOD does not share liability 
with the contrsctor under the provisions of CERCLA Indemnification 
1s also appropriate if the facts and circumstances indicate that DOD ia 
paying excess profit rarher than a reasonable cost for the risk of 
hazardous n m t e  damage. 

Indemmficazion under Public Law 85.804 or under 10 U S C section 
2364 will ensme that  DOD can obtain necessary goads and services. 
even If the rmk of catartrophic loss due to hazardous waste cleanup 
liability IS great. Although an indemnified contractor will have fewer 
incentives to minimize hazardous waste cleanup costs. indemnifica- 

Excluded would be losses caused by willful misconduct or lack of good 
faith on the pert of the contractor. 

The standard mdemmficatmn clauses for Public Law 65-604'40 and 
10 U S  C section 2364>" provide that the indemnification applies 
only to the extent that the claim, 1088. or damage arises from a risk 
defined in the contract as unusually hazardous or nuclear To limit 
mdemmficatmn to hazardous waste cleanup ~03t3,  the contract should 
define the "unusually hazardous" nak as the risk of property damage 
ansmg out of actual, alleged or threatened discharge, dispersal. re. 
lease or escape ofpollutants, includmg any lass. cost. or expense aris- 
ing out of any governmental direction or request that the contractor 
test for, monitor, clean up, remove. contam, rreat. detoxify, or neu- 

t~onunderPublieLaw8j.ao40r 1oU.s c. sectlon2364lenotabsolute 

t r a i m  pollutants 242 





FOR INJURIES SUFFERED IN THE 
COURSE OF MILITa4RY SERVICE 

by Lieutenant Commander E Roy Hawkens" 

I. INTRODUCTION 
The Supreme Court has not yet resolved whether a soldier in B 

state National Guard who 1s injured m the course of mllitary service 
may sue his supenor officer under the civil rights statutes Although 
the Supreme Court had the apportumty In Chappell 0. Wallace2 to 
resolve this issue, it declined to do so because the ISSW had not been 
adequately addressed by the court of appeals or by the p a r t ~ e s . ~  The 
civil rights statutes are braad remedial statutes of general appllcabll- 
ity. Literally read, they could be taken to permit s u m  by Guardsmen 

'id at305113 
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for service-related injuries On the other hand the Supreme Courts 
rationale in Feres c C'nited States' and its progeny could be construed 
to praccnbe such suits The Feres doctrine generally bars soldiers 
suits for serwce.related mjunes absent an "express congressional 
command5 to the contrary After Feres, it could be argued that 
claims brought by Guardsmen under the c i n l  rights statures for in. 
juries incident to military service are not prtieiable' because Con. 
gress did not expressly command that these statutes be used for this 
purpose 

Because suits by Guardsmen under the civil rights statutes are not 
an infrequent occurrence. the answer to whether such s u t s  are just!. 
ciable 1s of substantial practical importance Unfortunately. the 
courts of appeals have not provided a uniform anwer  to this ques. 
lion. Indeed. a sharp split exlsts among the circuit8 regarding the 
justiciability of such suits 'And even the courts that agree euch suits 
may be reviewable disagree on the approach for determining jus. 
ticmbility 'This conflict poses a gross unfairness to litigants. because 
a Guardsman's claim under a c in l  rights Statute may be found 
meritorious in one court, while an identical c l a m  brought by a 
Guardsman in a different court may be immediately dismissed for 
failure to state a claim The Supreme Court should eliminate this 
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conflict so that  Guardsmen's clalms under the civil nghts Statutes 
will be subject to a rule of law that IS both predictable and uniform 

This article will examine the current state of the law and then sug. 
gest how the Supreme Court may ultimately resolve the msue First, 
the article examines the National Guard, its unique s t a t u  in our 
federal system. and its vital role in our national defense. Next, the 
article enamines the rationale in Feres L. United States' and Its prog- 
eny in an  effort to glean instructive prmclples for resolvmg whether 
suits brought by Guardsmen under the civil rights statutes for mju- 
ries incident t o  military sernce are justiciable. The article then can. 
vasses the various approaches taken by the courts of appeals that 
have considered the justiciability of such suits." Finally, the article 
concludes that, applying the Feres rationale, suits by Guardsmen un- 
der the civil nghts statutes for Injuries incident t o  service are non- 
Justiciable and should be dismmsed pursuant to Federal Rule of Civil 
Procedure 12rbX6) far failure to  state a claim upon whlch relief can be 
granted." 
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11. THE ROLE OF THE NATIONAL GUARD 
IN OUR FEDERAL SYSTEM 

“1 8 Conif amend I1 The aecond amendment u r m i d e i  in full ‘.a %ell  r e m l n w d  
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draft Guardsmer. ,nto federal sermce, a t  which time they were consid. 
ered discharged from the militia li 

In 1933 Congress made the National Guard a permanent part of 
the federal military by creating a "dual-enlistment" system. 

It did this by conferring a new status an the Guard, by 
constituting It a reserve component of the Army. to be 
known as the Kiational Guard of the United States. In its 
militia capacity. the National Guard was argmmzed and ad- 
ministered under the militia clause of the Constitution, and 
available only for limited duties. . . . [Iln Its capacity as a 
reserve component of the Army, 1ik.e National Guard1 tias 
orgamzed and was to be administered under the army 
clause 

In place of the former draft into federal service, as 3"- 
dwiduals. the Guard would be ordered into federal ~ e r v i e e  as 
units. .  Upon being relieved from federal service. ail in- 
dividuals and units would revert to their National Guard 
status. . . 

Accordingly, the National Guard has today a dual atatus, 
and every Guardsman 1s a reservmt as well as a militia. 
man la 
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In 1970 the National Guard ~ s a s  incorporated into the Taral Forces 
Concept. which determines the total number of milltar>- personnel 
needed for our national defense and military commitments.'s Thus, 
the Guard plays a vital role in the nation's military readiness pro- 
gram For example, in the event of war. the Army National Guard 
nould provide. in whole or in part. 16 of 24 Army dinsions.'O The Air 
National Guard would prowde 73 percent of the nations a n  defense 
interceptor forces, 52 percent of tactical air reconnaissance. 34 per- 
cent of tactical airlift, 25 percent of tactical fighters, l i  percent of 
aerial refueling, 13 percent of air rescue and recover? farces. and 24 

Due to the Guards vital role in the Total Farces Concept. the 
Federal Government must ensure the Guard maintains a constant 
stace of m h t a r y  readiness To this end. the Constitution empowers 

percent of tactleal alr support forces 2 1  

Congress to 

provide for orgamzmg arming, and diacipiining the Militia 
and for governing such Part of them as may be employed m 
the Service of the United States, reserving to the States re- 
specnvely. the Appointment of the Officers, and the Authar- 
ity of training the Yilitia according to the discipline pre- 
scribed by Congress '' 

Pursuant to this authorit>-. Congress has enacted leglalation foi 
equipping. training, and disciphmng state Guard units so that 
Guardsmen are 'anintegral part ofthe first line defenses ofthe United 
States 23 Congress also has created the liational Guard Bureau. an 
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adjunct of the Departments of the Army and the Air Force, to oversee 
state Guard units and to ensure compliance with federal statutory and 
regulatory requirements regarding military training. discipline, and 
readiness." State Guard units that faii to camply are subject to forfei- 
tures of federal funds and benefits." Thus, the Kational Guard stands 
ready topravide"trainedunitsandqua1ifiedpersons. . . foractiwduty 
in the armed forces, in the time af war or national emergency and a t  
such other timea as the national security requires "" 

111. RELEVA4NT SUPREME COURT 
PRECEDENT: FERES AND ITS PROGENY 
In Feres v .  Gnited Stales'- the Supreme Courr held that the govern. 

ment was nor liable under the Federal Tort Claims 4ct ~ F T C A I  for 
injuries to Servicemen where the injuries ''arise out of or are in the 
course of activity Incident to service ""The Court m Feres was faced 
with claims by active duty service members who sustained I ~ J W I W  in 
the course of military service due to the negligence of other ~ e r v i c e  
members " Notably. the FTCA was a broad remedial statute that 
contained no explicit exception for claims by serv~ce members seeking 
to recowr for service.reiated ~ n j u r i e s . ~ ~  Moreover, the Court found 

plinamurtcanfarmtotharafrhe~rfederaleounterparts,s~a32U S C 1501 11982, and 
that Guardsmen are i u b p t  t o  the Lbifarm Code of hlilifary Juetice See id $ 9  326. 
333 Additionall). Congress has authorized the President t o  LSSW regulatiani and 01. 
der3 necessar? t o  ~rganne dlrclpline and govern the Sarmnal Guard See Id P 110 
See also 10 b U S  C 105 119821 laufhoriring mspecuans of National Guards by Secre- 
tary of the Army and Secretary oithe A n  Force t o  ensure Guard units am properly 
argannrd, uniformed, armed, eqmpped, trained, and inifrvcledi 

YO u s  c 9 3040 119821 
"Section 108 of Title 32 provides 

If, within B time t o  be fixed by the President. B state does not comply w t h  
or enforce a requirement of, or replatian preaeribed under. this Title it8 
National Guard LQ barred. whall) or partly as the Prealdent ma) pre- 
scribe. from recenlng mane? or any other ald. benefit, m prmlege au 
thanzed by la*, 

32L 'SC 108,19821 
"10 U S C 3 262 119821 
"340US 135~19508 

. - . . . . . . . - . . . . - . . 
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that several factors strongly suggested that Congress intended the 
FTCA to apply to such claims. 

[The FTCAl does confer district court jurisdiction generally 
over claims for money damages against the United States 
founded on negligence 28 U.S.C. B 1346(bi It does con- 
template that  the Government will sometimes respond for 
negligence of military personnel, for It defines "employee of 
the Government" to include "members of the military or na- 
val forces of the United States," and provides that "'acting 
within the scope of his office or employment', in the case of a 
member of the military or naval forces of the United States. 
meansactinginlineafduty."28U S.C 9 2611.Itsexceptions 
might a180 imply ~ n c l u s ~ o n  ofclaims such as we have here. 28 
U.S.C. S 268OQl excepts "any clam ansing out of the corn. 
botant activities of the military or naval forces, or the Coast 
Guard, duringtimeof~ar"(emphasis supplied), framwhich it 
is said we should infer allowance of claims arismg from non- 
combat activities inpeace. . .These considerations, Itissaid, 
should persuade us to cast upon Congress, as author of the 
confusion, the task of qualifying and clarifying Its language If 
the liability here asserted should prove so depleting of the 
public treasury as the Government 

The Supreme Court nevertheless concluded that, although the FTCA 
literally and implicitly could be read to allow tort suits against the 
United States for injuries suffered by a soldier Inservice, Congressdid 
not intend to subject the Government to such claims. 

Significant to the Court's decision was the fact that "no American 
law. . .ever ha[dlpermittedasoldiertorecoverfornegligenee. against 
elther his supenor officers or the Government he [was1 
Moreover. stated the Court, "claimantsene usno state. and we know of 
none which has permitted members of its militia to maintain tort 
actione for injuries suffered in the serv~ce Given this background. 
the Court declined to "impute to Congress such a radical departure 
from established Ian in the absence of express congressional com- 
mand 'm 

The Court further justified Its holding on the following two 
grounds. First, alternative remedies were available to service mem. 
bers in the form of "enactments by Congress which provide systems of 

"id at  138-39 
"Id a t  141 
' 7 d  at 112 
.'Id at  146 
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simple, certain, and uniform compensation for ~njunea or death of 
those in the armed s e r v ~ c e s . " ~ ~  The exmence of alternative remedies, 
and the failure by Congress to provide for an adjustment between 
alternative remedies and FTCA remedies, showed "there was no [con- 
greasianall amreness that the [FTCAI might be mterpreted to per. 
mit recovery for injuries incident to military service."36 Second, the 
relationship of military personnel to the government had theretofore 
been governed exclusively by federal law. The Court rejected the na- 
tion that Congress tacltly had altered the venerable pnne~ple of 
federal governance of federal soldiers by creatmg a came of action for 
service-connected injuries that  depended on the vagaries of local l a w  
"It would hardly be a rational plan of providing for those disabled ~n 
serrice by others in service to leave them dependent upon geographic 
considerations over which they have no control and to laws n h x h  
fluctuate in existence and value Absent an ''express congressional 
command,"3e the Court was unwilling to attribute to Congress an ~ n -  
tent to disturb with state law perturbatmns the umque and "dls- 
tinctively federayay relationship between soldiers and t h e r  supenor 
officers 40 

Four years after Feres, in Unrted States L Brown," the Supreme 
Court discussed another factor that buttressed the Feres decision and 
that ultimately provided the primary justlficatmn for the Feres 
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doctrine 42 Specifically the Court stated that servicemen could not 
sue under the FTCA for injuries incident to service due to 

Ltlhe peculiar and special relatmnship of the soldier t o  his 
supenors. the effects of the maintenance of such suit on d m  
cipline. and the extreme results that might obtain If Buts 
under the Tort Claims Act were allowed for negligent orders 
given or negligent acts committed in the course of military 
dut) 

The Feres doctrine IS alive and v ~ t a l , ~ '  despite some criticism from 
The Supreme Court not only junsts and academic commentators 
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repeatedly has reaffirmed the Feres rule, it has broadened it to bar all 
clams of "the type . . that, If  generally permitted, would involve the 
judiciary m sen~itive military affairs at the expense of military disci- 
pline and e f f e ~ t m n e s a , ' ' ~ ~  Interestingly, while the Court has fortified 
and expanded the reach of the Feres doctrine, It has suggested that 
two factors upon which the doctrine initially WBE grounded are "no 
longer c~ntrall ing." '~ 1) the existence of alternatne remedies for ser- 
vice members and their dependents: and 21 the anomaly of hanng  
state law define the government's duty to supervise service mem- 
bers." The Feres doctrine now IS "best explained by the 'peculiar and 
special relationship of the soldier to his superiors, [andl the 
[deleterious1 effects of the maintenance of suits on discipline ' ''49 

A noteworthy c a m  representative of the strength and scope of the 
Feres doctrine, as well aa ,ti application outaide the FTCA context, 1% 

Chappell ~1 Wallae~, '~ where the Supreme Court held that "military 
personnel may not maintain a [Bmens-type1 suit t o  recover damages 
from a supenor officer for alleged constitutional violations The 
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respondents in Chappell were black service members who alleged 
that them superior officers had impermissibly discriminated against 
them on the basis of race. The Zlinth Circuit decided that the M m d e s  
test should he applied to determine the reviewability of the service 
memhem claims, and It remanded the case for the district Court to 
apply that test.j2 

The Supreme Court reversed Guided by Feres, the Court stated that 
two "special fnactors" made it inappropriate to create a Bioens-type 
remed? for militarypersonnel against their supenorofficera. First, the 
existence of a umque discqhnary structure within the military es. 
tablishment, and the concomitant existence of a umque system of 
military justice, counselled strongly against judmal mtrusmn. 

The need for speaal regulations m relation to military 
discplme, and the consequent need and pstificatian far B 

special and ~ X C ~ U S L Y ~  system afmilitaryjuatice 1s too obvmua 
to require extensive discussion . . [Clentunes of experience 
have developed a hierarchical structure of discipline and 
obedience to command. unique in ita application to the mill- 
tary establishment and wholly different from civilian pat- 
terns. Civilian courts must, at the very least. hesitate long 
beforeentertaimngasuitii,hichasksthecourttotamperhith 
the established relationship between enlisted military per- 
sonnel and their supenor officers; that relationship 13 a t  the 
heart of the necessarily unique structure of the Milnary Es- 
tabl~shment. '~ 

Second, the Constitution vests Congresj with "plenary constmmmal 
authority over the military "" The Supreme Court noted that Con- 
gress has established a comprehensive internal system of military 
justice for the review and remedy of constitutional complamts Con- 
gress has not. however provided a damages remedy for military per- 
sonnel who allege that their constitutional rights have been violated 
In view of Congress's deliberate refusal t o  provide auch a remedy. 
stated the Court. a ludicidly created Bibens-type remedy "would be 
plamly meonmstent wlth Congress' authority in this field "" 
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IV. THE CONFLICT ..IJIONG THE CIRCUITS 
Before discussmg the disparities among the courts ofappeals in their 

treatment of Guardsmen's suits under the c w i l  rights statutes it 1s 

appropriate to mention one aspect of such suit3 on which the court8 
thus far agree: Guardsmenare barredfromseekingdamages underthe 
c i n l  rights statutes for ~njunes  Incident to service '' Lower courts 
generally have construed the Supreme Court's decisions mFeresS6 and 
in ChappellsS as establishing a per se prohibition on suits by soldiers 
seeking damages for tortious'' or constitutional61 injuries suffered in 
the course of or Incident to military service 

Notwithstanding this area ofjudicial agreement regarding the nan. 
availability ofdamage claims under the civil rights statutes, the courts 
of appeals are sharply split regarding the availability uel non of in- 
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junct i ie  relief under the civil rights statutes for injuries incident to 
military serv~cc Mareaier. e i en  among those courts that hold such 

ma: be actionable a conflict exists regarding how to determine 

A. COCRTS FLYDLYG GCARDSMEiY'S SLYTS 
SO.Y-JlSTICIABLE 

1 The Tenth C m m t  
The Tenth Circuit found a claim to be "an-justiciable in .Wartdon t 

Tentpie hi Lea Martelon sought full-time civilian employment in 19i4 
as an administrative supply technician with the Colorado Army Pia- 
tlonal Guard. A prerequmte to  obtaining civilian employment as a 
Guard technician was prior enlistment for military sewice in the 
Guard Martelan therefore enlisted in the Guard and was assigned to 
the 220th Military Police Company, where he worked full time as a 
civilian administratire SUPPI: techmcmn.b' About ten years later 
hlartelon was mroluntanly reassigned to the 193rd Police Battalion 
Because his new milltar)- assignment was incompatible with his can- 
tinued employment as a c inhan  Guard technician for the 220th hlili- 
tary Police Company and because the 193rd Police Battalion had no 
available billet for an administrative supply technician. the Guard 
terminated Martelon's cw~l l an  employment 

Martelon brought an action in district court under 42 U S C 
P 1983.6' alleging that Colorado had violated his due process rights 
by not according him a heanng pnor to his dismissal He sought 
reinstatement as a Guard technician. compensator)- damages. and 
punitire damages. The United States Distnct Court for the District of 
Colorado entered summary judgment on behalf of the State 

. .  
pmpei proceeding for redreis 

1 2 L S C  $ 1963,1982, 
i'iIanelan v Walker 665 F Supp 672 #D Colo  19838 The diifrict courtfound that 

the Supreme C o u r t s  deinion ~n Gilligan \ l lorgan 113 D S 1 8 1 9 7 3 ,  barred M a n e -  
Ions sectran 1983 claim "hlarfelan'i claim seekmg relief for alleged i i o l s t l o n ~  of 42 
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The Tenth Circuit affirmed an the ground that Guardsmen do not 
hare a right of action under section 1983 for injuries incident to ser- 
V L C ~ "  The court reached this conclusion by reference to Feres U. 
Cnited States 68 

In Feres the Court pointed out that no such liability ex. 
isted before the Federal Tort C lams  Act and that Congress 
never intended to create such liabihtr. 

Before the passage of 4 1983, there was no liability on the 
part of military superiors for transgressions against the 
nghts of other military personnel. By the passage of 4 1983, 
Congress never intended to create such nghts See  the 
Court's review of the legislative history of I 1983 found in 
Alieni ,  ~MeCurry, 449 U S 90, 98-99. . . [Martelon'sl b 1983 
claim haa no merit." 

2 The Fifth Circurt 

The Fifth Circuit reviewed this issue m Crawford u .  Texas Army 
AValional Guoid." Richard Crawford and Bruce Olson sued the Texas 
Army Xational Guard and vanou8 state officials because they 
allegedly were dismissed from the Guard or put in the mactive re- 
serve in retaliation for reporting criminal mtiYLty and the dis- 
crimination and mistreatment of blacks in the Guard." Plaintiffs 
brought suit under 42 U.S C 6 5  1983" and 1985t2),'3 seekmg corn. 

U S  C i 1963 valses i e~ues  not ~ p p r a p m f e  far determmarlon ~n rhla court A federal 
trial Judge 18 not c~mpelenf t o  r e % ~ e ~ %  decmons of Alm? Aamnal Guard officers ~n 
ass1 nlngpersonnel at lea~~~nthecircvmstances here presented 566 F Supp a f 6 i 3  

F 2d at  1360-61 
L S 135 '19508. ~ l i p r a  text accompan?lng notes 27.40 
F 2d ar 1361 The Tenth Circuit thus p u n d e d  the d e c w o n  ~n wari4on on the 

related ~ w u r i e s  The praet~cal effect ofrhls dec el? be that ~ ~ r n l l a r  c a m  
brought b! Guardrmen under the E I be diarniaied by dmtnct 
eour t r~ntheT 'en th  C ~ r c u ~ t f a r f a h r e  hiehreliefcan beqanred 

F 2d 1034 (5th Cir 198fil 

3 e c r m n  1985 provides 
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pensatory damages. pumtive damages, reinstatement of their 
eligibility far all available retirement benefits. costs, attorney fees. 
and the removal of all false and ad>erse information from their per- 
sonnel files." The United States District Court far the Western D m  
trict of Texas dismissed plaintiffs' suit under Federal Rule of Civil 
Procedure 121b)16) for failure to state a claim upon which relief could 
be granted " 

The Fifth Circuit affirmed. Gulded by Supreme Court precedent 
the court observed "there can be little doubt that the permissible 
range of lax,suts by present or former servicemen against their su- 
perior officers IS. a t  the very least. narrowly circumscribed ' "  Be.  
cause suits by Guardsmen under 42 U S C PS 1983 and 19832, would 
disrupt the effective accomplishment of the military missmn and tend 
to duplicate other remedies provided to senice members by Congress. 

[Wle perceive no basis upon which to distinguish 
claims [brought by Guardsmen under the civil  rights stat- 
utes] from those held mpermissible by Chappell. Seetion 
1983 and due process claims, like those predicated on B i ~ e n s ,  
m n t e  judicial second-guessing of military actiana and tend 
to overlap the remedial etructure created within each ser- 
vice. which, according to Chappell. provide an BXCIUSIYB rem- 
edy subject t o  revmv only under the arbitrary and caprimus 
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standard Consequently, appellants' requests for money 
damages, to the extent they are based upon alleged con- 
stitutional violations and 42 U S.C. $ 1983, are precluded by 
Chappeil 

We similarly reject the claims alleging a conspiracy viola- 
tive of 42 U.S C 5 198H23. Inasmuch as the litigation of a 
claim under this Statute would disserve the interests of 
proper military functioning to the same extent as aBiuens or 
an FTCA claim, the rationale of Chappeii compels dis- 
missal." 

Importantly, the court alaa rejected the Guardsmen's contention 
that Choppeil did not bar them from seeking injunctive relief in the 
nature of reinstatement to the Texas Army National Guard The 
court acknowledged that  the Supreme Court has stated that mi military 
personnel are hot1 barred from all redress in civilian courts for con- 
stitutional wrongs suffered in the course of military S ~ T Y L C ~ . ' " ~  Nev- 
ertheless, stated the court, the Supreme Court has never authorized a 
Suit for injunctive relief involving military personnel decisions. 
Rather, the Supreme Court has authorized only suits involving "chal- 
lenges to the facial validity of military regulations and [that are1 not 
tied to discrete personnel matters. The nature ofthe lawsuits, rather 
than the relief sought, render[sl them ~usticiable."'~ Because the 
Guardsmen's suit mvohed challenges to discreet personnel decisions 
rather than challenges to the facial validity of military regulations, 
the court found the suit non-Just~c~able .~o 

--Id ar 1036 
"Id 8c1f1ngChappell v Wallace 462 U S  296, 304-06 81963 I .". " O A  &.,A .̂ , " O n  

claim uifhouf speiificalli cmmdenng the \lindes anal>& or remandm8 to the dlsrnct 
court for rhsr purpose Accordingly, the decision in Holdinas, does not fairly atand for 
the proposition that the Fdth C~rcuaf  rrorks through rhe Y m d e s  rest to determine the 
justiciability of suiri hrouzhr b i  Guardsmen under the ci\il nght i  irarutei  To the 
cantran the FiRh C m u ~ f ' z  d e c n o n  ~n Crauford l n d m f e i  that the COUTI'I approach 15 
to  diimiis such suits a b  zn2f80 for failure fa imfe a  lam upon which re l ie f  can be 
granred Cf Srinaon 5 Hornsb) 821 F 2d 1537,  1542 n 1 I643 n 3 , l l t h  Cir 1987, 
SHenderion J cancurrmi-8 (ert d m e d  109 S Cr 401 19861 
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B. THE THREE APPROACHES FOR 
FLYDLVG JCSTICIABILITY 

I The h h d e a  Approach L'slsed By the First and Ele ienth  Circutts 

The First Circuit'' and the Eleventh C m u t "  hare held that 
c l a m s  by Guardsmen under the c i n l  rights statutes mum be tested 
far revmvability agamst the Mindes cntena The Eleventh Clr- 

" Uavar v Gonialez Yalea. 762 F I d  765 1st  Clr  1585 Penagarlcano , Lienib 747 
F 2d 66 ,131 Clr  1964 

"Srmran \ Hornib?. 621 F 2d 163; 11th C n  1987, c w r  ornbud 105 S C t  102 
, 1  m-0 

TheThiid C l r c u l f c o n i t l t ~ t r e  ~ m l n a r l l i  afane that harexplmrl% rqectedfheMz.idrs 
test on the eround rhar the test mproperli  r n l x e ~  'the concept oflustlclablllti r l t h  the 
rlandardstobeappliedtathemerltb"Dlllardi '  Broxn 6 6 2 E  2d316 32383dClr 1981 
The Thnd Circuit therefore does not m p o i e  on milifmi plaintiffi the burden of saLIsfy 
LOO the l f r a d n  teat. rather,  ~f m q l y  appl~ei traditional rtnndardi o f p m c i a b h f r  See  
Jurden \ Sarlonal GuardBuiesu 799 F 2d at 110 11 & n 16 mfm text accompani.ng 
notes 104 I b  
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cuit's recent decision in Stinson u Hornsby" 13 representative of the 
approach taken by both courts. Stinson, a black Guardsmen in the 
Alabama National Guard, sued the Guard and four superior officers 
in their mdimdual and official capacities under 42 U S.C 9: 198le5 
and 19Ma6 m the United States District Court for the lliddle District 
of Alabama He alleged that the Alabama Guard had engaged in 
raciall) discrimmatory and retaliatory employment practices in 
refusing to advance him to a certain supervmry position and in ter- 
minating his employment He sought reinstatement and adrance- 
ment back pay. injunctive relief, and other relief that the court 
might consider appropriate. The district court dismissed Stinson's 
suit far failure to state a claim upon u-hieh relief could be granted 
Guided by the Supreme Court's deemon in Chappell L the 
court determined that the unique disciplinary structure of the mill- 
tar? service, combined with the fact that Congress had provided other 
avenues of relief for the ~njunes alleged by Stinson. constituted 
"special factors" militating against the maintenance of actions by 
soldiers in the National Guard under sections 1981 and 1983 " 

The Eleventh Circuit reversed The court first observed that. "in 
some situations a t  least. unformed members of the armed services 
may assert that t hen  constitutional and Statutory rights hare been 
violated by then  supenors "'' The court then held that full-time ser- 

Clr 19861 Fifth Cirrmt, xhence orlgmafed the M m d e s  crlterla, affirms dlamlaral of 
Guardsman 5 suit under the m 1 1  rqh fa  a f a u ~ e s  without appl)mg .l!mdr$ enterla see 
i u  10 Text accompani,ng notes 10-60 

"821 F 2d 1637 811th Cir 19878. ciif denied, 109 S Cf 402 1988  
"Section 1961 proiides 

AI1 Pelsanh ~ i f h i n  the iurizdicrianaffhe United States shall h a i e  l he ramr  

. .  . .  
mtizens, i n d  shall  be subject 10 like punmhment. pain?, p & r ~  taxes. 
licenses and e x a c t m i  of ever? kind, and t o  no other 

4 2 u s c  1981 1962 

''821 F 2d at 1539 
"Id a t  1540,quotmgGanial~ri  Depar tmen ta f thehmy i l d F  2d926.929 SfhCir 

1963 , 
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vice members in the Sational Guard who bring actions far con- 
atitutmnal \ idations under section 1581 or 1583 must have the 
allegations in their complaints tested for reviewability pursuant to 
the Mindes resr 

First. an internal military decision should not be renewed 
unless the plaintiff asserte 

an allegation of the deprivation of a constitutional 
ht. or an allegation that the military has acted m 

violation a i  applicable statutes 07 Its own regulations. 
and lbi exhaustion of available m i a s e n i c e  corrective 
measures 

Second, the reviewability of the claim must be examined b) 
ueighmg the following four factors. 

1. The nature and strength ofthe plaintiffs challenge to 
the military determination Constitutional claims. not- 
mally more important then those having on13 a statu- 
tory or regulator) base, are themselves unequal in the 
whole scale of d u e  
2 The potential injury to the plaintiff if revleu LS re- 
fused 
3 The type and degree of anticipated interference with 
the military function Interference per se 1s insufficient 
since there w ~ l l  always be some interference when re- 
VEX 1s granted 
4 The extent to which the exerci~e of military expertise 
or discretion 18 involved 

The court of appeals remanded to the district court w t h  instructions 
to use the Mmdes test t o  determine whether Stinson's clams under 
sections 1581 and 1983 were barred 

2 The Feres Approoch Used Ey  the Eighth Circmt  

The Eighth Circuit in Eroun  0 .  L'mted States93 held that a Guards. 

"'739 F I d  362 8th Cir  1951 
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man's claim under the civil rights statutes must be tested under a 
"flexible analysis to determine whether the facts in [the] case fall 
within the reasons given by the Supreme Court far its prmciple of 
military Immunity in Feres "" In Brown a black Guardsman in the 
Nebraska National Guard alleged he was the victim of a ramally 
motivated "mock lynchmg"'' by his fellow Guardsmen during the 
course of military exercises at a weekend drinking party. As a result 
of the Inaaent,  stated the Guardsman, he entered into a deep mental 
depression that culminated in a suicide attempt, which left him se- 
verely and permanently injuredyb The Guardsman brought claims 
under 42 U S.C. 61 1981" and 19839B against the participants in the 
hanging incident, as well as against his supenor officers for failing to 
prevent the Incident and for failing to properly investigate the in- 
cident. The United States District Court for the District of Nebraaka, 
relying upon the doctrine of military immunity in Ferea, entered 
summary judgment for the defendants '* 

The Eighth Circuit reversed in part. The court first rejected the 
Guardsman's argument that the Feres doctrine does not apply to 
c l ams  brought under the civil rights statutes. 

[Tlhe Supreme Court in Chappell left open the question of 
whether the Feres doctrine applied to an action brought un- 
der a civil rights statute. We are unable to find, however, a 
reasoned distinction for the purposes of the Feres doctrine 
between Bmens-type actions under the Constitution and ac- 
tions brought under a federal civil rights statute. We cannot 
say that the p o l ~ i e s  supporting the civil rights Statutes are 
any stranger than those supporting constitutional rights; 
nor can we say that military discipline will be any less 
affected by a civil rights claim than a constitutional claim. 
Hence. we reject [the Guardsman's1 argument that the Feres 
doctrine can never be a bar to a suit brought under 42 U.S.C. 
6 4  1981 and 1983.'00 

The court of appeals thereupon formulated the following two-part 
analyais for determining the reviewability of the Guardsman's claims 
under the civil rights statutes. "(1) whether there is a relevant 
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relationship between the servicemember's activitj and the military 
serv~ce. and 12) whether military discipline ml l  be impeded if the 
challenged conduct 1s litigated in a civil action '''"' Applying this 
test. the court held that the Feres doctrine barred the Guardsman's 
claims against his superior officers for failing to prevent the incident 
and far failing t o  perform a proper investigation of the incident.'" 
The court held. however. that the Feres doctrine did not bar the 
Guardsman's claims against the participants in the mock lynching 
because 11 the claima did not involve the command relationship be- 
tween the Guardsman and his supenor officers; 21 the claims did not 
inrolre milltar? decmonmakmg imphcatmg disciplinary matters. 
and 31 the activity g n m g  rise to the claims bore no relationship t o  
an) military p~rpose . ' ' ~  

3 The Standard Justiciabilit> Approach i'sed B y  the Third 
Clrenlt 

The Third Circuit. uhich has expressly rejected the Mmdes test.'"' 
held in Jorden L. .Ihtmnol Guard Bureau'" that Guardsmen are 
barred from bringing damage actions against their superior officers 
under the civil rights statutes The court held. however, that Guards- 
men are not barred from seeking injunctive relief under these stat- 
utes for the violation of constitutional nghte Jorden. the first black 
to enlist in the Pennsylvania Air National Guard. served for over 
twenty-five years without incident and advanced to the grade of m I. 
ter sergeant Thereafter, he lodged a series of complaints agai 
his supenors. including allegations of discrimmation and imperm - 
sible expenditure of Guard funds '" According to Jorden, his corn- 
plaints sparked a campaign of retaliator? harassment culminating in 
an order by the Governor calling him to active duty for twenty-three 
daj-n of "spec~al training ' to undergo ps)chiatnc evaluation When 
Jorden refused to compl)- with the order, he MBS dismissed from the 
Guard ''IY 
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Jarden brought claims under 42 U.S.C. 99 1983,"' 1985,'" and 
1986,"' claiming that  his supenors had engaged in a conspiracy to 
harass him and to discharge him on the basis of race and ~n retalia- 
tion for the exercise of his first amendment nghts."s He sought dam- 
ages from his superior officers, and he also sought injunctive relief in 
the form of reinstatement. The United States District Court for the 
Eastern District of Pennsylvania dismissed the case on the ground 
that Jorden's action was barred by the Supreme Court's decision in  
Chappell 'I4 

The Third Circuit reversed m part The court of appeals concluded 
that  Chappell established a per se prohibition of all damage actions, 
including those brought under the civil rights statutes. against mili- 
tary officers far violations of constitutional rights."j The court held, 
however, that Chappel2 did not proscribe Guardsmen from seeking 
equitable relief under these statutes: 

One of the concerns underlying Chappell is the need for 
military officers' uninhibited decisionmaking, and the threat 
ta such decisionmaking if officers fear personal liability. The 
threat of personal liability for damages poses a unique de- 
terrent to vigorous decisionmakmg. S e e g e n e i d l y  P Schuck, 
Suing Gooernmenf (19831. On the other hand, the possibility 
that  an officer may be compelled by a court to cease applying 
a particular regulation in an arbitrary manner, or to rein- 
state an improperly discharged soldier. poses much less of a 
threat to vigorous decisionmaking. Indeed. it LS for this rea- 
son that  government officials are often immune from dam 
ages but susceptible to 

Even penan aha ,  h m m g  knoaledge that any oithe wmngr cancplred 
to  be done and mentioned m iecfmn 1986 af Lhlr ntle are about t o  be 
committed and having poaer to  prevent 01 ald m prerentlnq the c o m m ~ ~ .  
mon of the same, negleile or refuser PO to do 11 iuah rrongful act be 
cammilred, shall be liable t o  the party Injured, or his legalrepresenfatnes. 
io, all damagescausedbi ruchrrongiulact,whichsurhperionbi reason- 
able diligence could h a w  prevented and Inch damages may be recorered 
mana~nonantheca le ,andani  nurnbprofpersanigUllry~fl"ChUTOnei"1 
neglect or refusal may be joined 86 defendants in the action 
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IV. THE PROPER APPLICATION OF 
SUPREME COURT PRECEDENT 

As shown above. the courts of appeals are not only ahatpi? split 
regarding the reviewability  el non of Guardsmen's s u t s  under the 
c i n l  rights statutes. they are also split regarding hon to determine 
the reviewability of such suits. On the one hand. the Fifth Circuit"- 
and Tenth Circuit"' dismiss such suits ab initio for failure to state 
claims upon which relief can be granted."' On the other hand, the 
First, Third. Eighth and Eleventh Circuits resolve the merits of such 
suits if the Guardsmen's claims sunire a threshold Justiclabillt> de. 

indes test."'aFereb-type test.'" or a 
The reiiewabilitj of Guardsmen s 

s u m  under the civil rights statutes for injuries incident to sei>ice are 
thus not determined by a uniform rule oflaw. but rather b> the fartu- 
Ity of the forum 

That it LS manifestly unfair to Imganta far courts to treat identical 
suits differently needs no elaboration In an effort to contribute 
toward remedying this situation. this aiticle now suggests an 
approach. based on principles distilled from Feres and Ita progeny, far 
determining aherher suits by Guardsmen under the C I \ ~  rights etat- 
Utes for I ~ J U I E ~  incident to military serv~ce a r e p s t ~ c ~ a b l e  The arti- 
cle concludes that such s u m  should be dismissed for failure to state a 
claim upon which relief can be granted ''' 

s brought b i  Guardsmen grounded on 

tert fm determmng the lurncmb 
Guardsmen's suits under the 

I '  The Elghth C ~ r c v l f  eppl 
Guardsmensclaimi underrhe 
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The question that must be asked a t  the outset 1s whether Congress 
intended Guardsmen to bring suits under the civil rights statutes for 
service-related injuries That IS ,  did Congress intend for Guardsmen 
to use these statutes to sue their supenar officers or the government 
they serve for injuries suffered m the course of military service? An 
ansuer in the affirmative would, ofcourse. end the matter. for It can. 
not seriously be disputed that Congress 1s constitutionally empow 
ered to provide Guardsmen with such relief. Cunously, few courts 
have asked this question, much less attempted to resolve it.'" Their 
failure in this regard may be due in part to the broad language of the 
civil rights statutes. Not only do these statntes speak in expan~ive 
terms. they provide na express exceptions barring servicemen from 
suing for service-related ~njuries."~ Thus, bg their literal terms, the 
c h l  nghts statutes could be read to permit such suits. 

That the civil rights statutes literally could be read to permit such 
suits, however, 1s not dispositive of congressional intent where impor- 
tant military concerns may be mplieated. This IS a linchpin prmc~ple 
of statutory construction developed in Feres. where conventional tools 
of statutory constructton strongly supported a canclusmn that Con- 
gress intended to provide soldiers a i t h  causes of action under the 
FTCA far service-related injuries I L 6  The Supreme Court neverthe- 
less held that congressional intent must appear in an explicit legisla. 
tive mandate before courts may conclude that a remedial statute of 
general applicability applies to soldiers for serwce.related injuries. In 
other words, in the military context, conventional tools of statutory 
construction are subordinate to the imperative that, absent an "ex- 
press congressional command,"'z' couits may not impute to Congress 

with the Forra-t)pe analysii used by the Eighth Circuit S I B  supm nore 121 The 
approach and ~ f i  effect diiipr markedly. houeuer. from rhe .Windpa test applied by the 
First and Eleventh C m m t r ,  as/ mnro note 120, and the rtandardlustlclabllll) test 
used by the Third Circuit Sei supra note 122 

"'The Tenth Circuit did ask this question ~n response t o  a suit by B Guardsman 
under42D S C  b 1983,andi t  concludedrhatCongreibdidnotintendtoconferGuards- 
men x i f h  a nghr of actmn under aeetlan 1903 for service-related mjunes '.Before the 
passage of 5 1983, there wai no liability on the part ofmilitary bupenori for tranigres- 
mons againit the rights ofother military personnel By the passage a i d  1583. Congress 
never intended to  create such n g h t s '  Marfelon I Temple. 747 F 2d 1348. 1851 llOth 
Cir 19841 cerf dsnad 471 L'S 1135 119811 supra text accampsnylng note8 62-69 

'"The c h  nghri  statures are set out in &%ant part at  supra nates 66 84 19831, 73 
< b  19851. 85 I P  15011 & 112 I +  15863 They are of course, broad remedial atatufeb of 
general mpplicabilify and. but for the Fern48 rationale, persuasive arguments could he 
advanced that Guardsmen's claims for sernce-related in~ur~es  are embraced ~n the 
expanslie 9fat"Lory language 

'''See supra text accompanying note 31 
".Feres Y United Sfatea 340 U S  a t  146 
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an intent t o  create a cauw of action for serrxemen that would requlre 
c lvhan  courts to "second-guess military decisions . . Lor that1 might 
impair e s ~ e n t ~ a l  military dmiplme."'2b 

Feres Itself represents a refusal to read etatotes with thew 
ordinary sneep The unique setting of rhe rndltary led the 
Feres Court to resist bringing the armed sernces wlthm the 
corerrge of B remedial statute in the absence of an express 
congressmnal command Moreover Feres pnnclples s e r e  ~ n -  
roked by the Court in Chappell to foreclose aidertmn of con- 
stitutional rights Taken together Feres and Choppell 
powerfully suggesr that the abnaus adverse effecrs on m h  
tary discqAine. which ammated the Court in both of those 
cases. counsel against an expansive interpretation of an- 
other remedial statute so as to encompass the military lie 

Accordingly. the critical inquiri regarding the >uztmablhty of 
Guardsmen's suits under the c i i i l  rights statutes for service-related 
injuries E whether an "express congressional command 'IdU au- 
thonzes such suits The ancuer to this inquiry 1s no N o  affirmatne 
etidence, in either the language or the legislative history o f  the civil 
rights statutes. reveals an express mandate by Congress directing 
that these atntutes be remedial vehicles for soldiers who allege wU- 
ne3 incident to sewice lil In the absence of clear and expllclt erldence 
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that Congress Intended the c in l  rights statutes to be used in thls 
manner, the ratianale In Fer'eirs and 11s progeny indicates such s u m  
must be dismissed for failure to state a c l a m  upon which relief can he 
granted Id2 

This condualon IE  conmstent with the polestar principles underll- 
mg the Feres doctnne The "peculiar and special relationship of the 
soldier to his superiors, [andl the [deleterious1 effects af the mainte- 
nance of suits on dm~plme'"" are compelling conslderatlons that 
counsel a g a m t  recognmng sum by aoldiers against thelr superlor 
officers or the government they serve. These pnnclples apply to swts 
brought by Guardsmen under the civil rights statutes for injuries m- 

We hare  prewousl? held that "Lnlenher Title VI1 no, >ti standardi ale 
 lieabl able to persons a h o  enlm or apply for enlistment m an,, of the 
armed f o x e s  a f t h e  United States We do not see any slgmficant d m n c .  
tlon for Title Ul purposes, betKeen a membei of the Arm, or Air Force 
and a member of the reieri'e component of rhoae iorcer..rhe Sai~onal 
G u r d  In neither m e  13 the relauonshlp betxeen the goiernment and 
the member that of emplo3er-employee. rnilltari lerrlce dlflers material- 
I I  from c ~ \ ~ l i a n  emplo?menr. Khether public 01 pnxafe and IS not appro- 
P'LBUIy %oiemed h i  Title VI1 
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cident to m h t a r i  i e r i ~ c e  -4s diecussed above:" Guardsmen air  'an 

undeilvmg the FWYS doctrine applies with equal force to such claimi 
After all. the  Fer<> doctrine "has far more t o  do with the proper l e k -  
tion betxeen the courts. Congiesi and the military than It has to do 
with mditidual defendant. Ir 1s a j u d m a l  doctrine lealing mat- 
ters incident to S B T ~ L C B  to the military in the absence of congrersianal 
direction to the contrary "'- Following Feies. I t  I S  inappropriate 
given the 'special nature of milltar) If.""" to i n p i  rhat Congress 
intended to disrupt the critical command relationship in rhe National 
Guard bt  permitting Guardsmen t o  hale their superior officer- into 
court undei the civil rights s ta tues  far alleged iquries  incident to  
militai! service 

Forces Concept.' '. a pnmar? purpose of the National Guard 1s l o  
fight i ~ a r :  should the occasion arise On the held of battle. Guarda- 
men mult he prepared immediatel) to obey all orders even ahen  I t  
appeals that the consequence of such obedience poses a likelihood of 
injut) or death "" To instill in Guardmen  the \ita1 traits of refiex- 
)\e obedience and self-sacrifice the Sat iondl  Guard must inslat 
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upon a respect far duty and discipline without counterpart in civilian 
life "14' To maintain this extraordinary respect for duty and dlscl- 
pline commanding officers in the Guard will necessanly and fre- 
quentll- make decisions and issue orders that subordinates, who per- 
haps are unaccustomed to the military s "ipecialired aacxty 
[with1 l a w  and traditions of its ma:- consider unjust If, in 
these cmumstances, a commanding officer must constantly consider 
the possibility that  he will be haled Lnto court tojuetify his actions, 
his ability to provide effective leadership will be seriously un- 
dermined. In short. "the need for unhesitating and decisive action by 
military officers and equally diseiplmed responses by enlisted per. 
sonnePa3 that justified the Supreme Court's creation in Ferea of an 
implied exception to the FTCA for suits brought by 3erwce members 
alleging service-related mnjunes also justifies an implied exception to 
the ewd rights statutes for suits brought by Guardsmen alleging ser- 
wee-related r j u n e s  

Courts simply should not Nand. after Feies, may noti assume that 
Congress sub silentio intended remedial statutes of general 
applicability to apply to service members alleging ~njunea incident to 
military service No principled rationale supports an approach that. 

ervice members' FTCA andBiwis-type c l ams  
uries hut. on the other hand, would permit 

claims by Guardsmen under the c iwl  nghta statutes for service- 
related ~njunes: 

We are unable to find a reasoned distinction for the pur- 
poses of the Fews doctrine between Bxens-type actions un- 
der the Constitution and actions brought under a federal 
civil rights statute We cannot say that the polic~es support- 
ing the civil rights statutes are any stronger than those 
supporting constitutional rights: nor can we say that mili- 
tary discipline will be any less affected by a civil rights claim 
than a constitutional claim.144 
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I t  might be argued that intramihtary suits by Guardsmen under 
the civil rights statutes seeking merely injunctive relief should not be 
barred by Ferrs because they are less disruptire than suits seeking 

the performance afhia diicretionar\ milltar? duties And the officer E 

subordinares seeing him hauled befoie the judiciary and forced to 
judify his action.; will hare ~ e a s o n  t o  pause before complying with 
his orders The fundamental requirement for unhesitating and de- 
c~si i*e action by military officers and equallj disciplined responses b? 
enlisted p e r a ~ n m , ' ' ~ ' -  which 1s keystone to the command relation- 
ship, will thus be seriousl>- hampered. in derogation of milltar? 
effectirenesa and m contravention of the Fwes rationale I" 

In addition to undermining the command relationship and impair- 
ing military discipline, Guardsmen's suits seeking injunctive relief 
under the c11.d nghts statutes iar eervxe-related q u r ~ s  would also 
require thejudiciarr to venture into a specialized area ~n which. the 
Supreme Court has admoni shed ,pd~ ia l  deference IS at Its apogee 'IP 

Fzrer \ United States 310 L 5 a t  116 
S u p r a  notes 130-32 and ac iompany ln~  text 
ihappel l  I Wallace 162 U S  BI 304 See supra notes 140 13 and 8cccompanjnng 
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"IIlt le difficult to  oncei ire af an area of goiernmental actinty in 
which the courts hare less competence The complex. subtle, and pro- 
fessional deeismns as to the composition. training, equipping, and 
control of a military force are essentially professional military judg- 
ments, subject a l i ~ q s  to cinllan control of the Legislative and Execu- 
tive Branches "ljO If the Feres rationale 1s to be applied on a princi- 
pled basis, suits by Guardsmen reeking injunctive relief under the 
c ~ v l l  rights statutes for servlce.related injuries should be barred be. 
cause such suits require the judicia?? t o  seeand.guess "professional 
military judgments"'" no less than s u t a  seeking damages 

T'le Feres principle, after all, is not designed simply to bar in- 
t r amhta ry  damage actions. The o>ernding goal ofFeres  and Its prog- 
eny 1s to protect the integrity of the command relationship by avoid- 
ing judlcml intrusion into the milnary structure abeent an explicit 
congressional mandate This goal 1s not served by a rule that makes 
the justiciability of a ~ e r \ - ~ c e  member's cause of action under a civil 
rights statute dependent on the nature of relief requested The Feres 
principle instructs that an? unauthonzedjudicial i n t rumn  into m h  
tarp structure. regardless of the requested relief, may impair militar) 
effectiveness. As the Fifth Circuit stated when It refused to create an 
injunctwerelief exception to Chappell for Guardsmen who brought 
Btcens.type claims against them supenor officers: 

peacetime 1s dmcred  touard preparing ior the uncertain ou&resk o f r a r .  
but all thinking in the interim about the effects of changei ~n doetnne. 
discipline and equipment 1s speculafmn Much oflf ~ 1 1  be g m d v  U T O ~ ~  
If judicial mfeirenfion doer impair the eEEeetireneia o i  milifsiy disci- 
pline there u no "BY to defermme and correct the mlstake untd ~t har 
produced the iubitanfial and aarnetimes irreparable c o s  of failure 
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The injunctive-relief exception to Chappeli advocated by 
plamtiffs could dwallow Chappel1 s ruls of deference We 
therefore believe that SUITS for injunctlre relief. like those 
for monetary damages. must be carefully regulated in order 
to pre\ent intrusion of the courts into the mllltar? 
S t T U C t U E  ' 5 2  

ts by Guardsmen far i q u n c ~ \ e  lehef under the c n d  
rights &utes like those for monetary dampges. 'must be carefull? 
regulated in order to prevent m t r u s m  of the courts into the milltar? 
structure."" because It 1% the litigation process itself that  dlsrupts 
discqdlne and the command relationship.'" Because Congress dld 
not expressly authorize Guardsmen t o  aeek relief of any kind under 
the civil nghte statutes for service-related q u n e s .  the Feres doctrine 
proscribes such suits 

Another factor that COUIISBIS against allowing Guardsmen t o  seek 
"merely injunctive relie? under the civil nghta statutes 1s that such 
.u t s  can implicate justiciability concerns of a constitutional 
nature In Gdligan c ,Morgan.'5b for example the Supreme Court 

c o n s  .Art 11 2 C I  1 
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held that serious separation ofponera concerns rendered a w i t  seek- 
ing injunctive relief against the National Guard nan-justiciable 

[The Constitution] 16 explicit that Congress ahall hare the 
responsibility for orgamnng arming. and dmiplimng the 
Militia Inow the National Guardl. with certain responsibili- 
ties being reaerved to the respective States Congress has 
enacted appropriate legislation pursuant to Art I. B 8.  cl 16, 
and has also authorized the President--as the Commander 
in Chief of the Armed Forces-to prescribe regulations gov- 
erning orgamzatmn and discipline of the National Guard 
The Guard IS an essential reserve component of the Armed 
Forces o i  the United Stares. available with regular forces in 
time of war. , , The relief Bought by respondents requiring 
initial judicml review and continuing survedlanee by a 
federal court over the training. weaponry, and orders of the 
Guard, would therefore embrace critical areas of responsibil- 
ity vested by the Constitution in the Legislative and Execu. 
tive Branches of the Gorernrnent 
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Folloming Feres. and in riw of the profound separation of powere 
problems that may be implicated in mtramilmry suits against the 
National Guard seeking "mere mjuncnve relief." courts aught not 
blithely assume that Congress s u b  silentio intended that Guaidsmen 
use the civil rights statutes t o  obtain equitable relief for senice-  
related injuries l o  the contrary. because no "express congress~onal 
command 'Ii" authorizes such suits. courts ought t o  decline Guards- 
men 5 mritations to "encertain B suit which asks the court to tamper 
with the established idationship between enlisted military per- 
sonnel and their superior officers that relationship 13 at the heart of 
the tiecessanl> umque structure of the Military Establishment ' li9 

For la@>- the same reasons that the Fems rationale precludes in- 
junctwe relief to Guardsmen undei the c i n l  rights statutes for inju- 

ncldent to iemiee, the Feres ranonale also precludes appl>ing the 
es testLnu as the sole means for determining the justicmbility of 
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such Buns. First and foremost. applying the Mmdes test, without 
more, disregards the Feres imperative that courts should not lightly 
assume that Congress intended remedial statutes of general 
applicability to apply to service membem.lG1 More specifically, be. 
cause no "express congressional command"'6z authorizes Guardsmen 
to sue them superior officers under the civil nghta statutes for ser. 
rice-related mjunes. such suits are barred. 

This is not to say that the Mindes test 1s not a uaeful screening 
mechanism for determimng the justiciability of many m h a r y  
claims But the Mindes test should not substitute for the critical 
Justmabllity inquiry mandated by Feres. This 1% so because the 
Mindes test Itself, which requires B court t o  examine the nature and 
strength of a ~ e r n c e  member's elaim. the type and degree of in- 
terference with the military function involved in adjudicating the 
claim, and the extent to which military discretion or expertise is in- 
volved, can result in undesirable judicial mterfeerence that will dis- 
rupt the military regime 

A test for ~uatiembil~tyl . . that depends on the extent to 
nhieh particular suits would call into question military dis- 
cipline and decision-making would itself require judicial in. 
quiry into. and hence intrusion upon, milnary matters 
Whether a case implicates those concerns would often be 
problematic, raismg the prospect of compelled depositions 
and t n a l  testimony by military officers concerning the de- 
tails of their military commands. Even putting aside the risk 
af erroneous judicial conclusions which becloud military de- 
cision-making), the mere process of arriving a t  correct con- 
clusions nould disrupt the military regime ''' 

The Feres rationale establishes that such judicial interference 1s inap- 
propriate unless expressly sanctioned by Congress. Because Congress 
has not expressly sanctioned suits by Guardemen under the civil rights 
statutes for service-related injuries, courts aught t o  follow the lead of 
the Fifth and Tenth Circuits and, without reference to the Mindes test, 
dismiss such suits for failure to state a claim upon which relief can be 
granted 165 
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by Congress pio7ides numerous avenues ofrelief, other than the c ~ % d  
rights statutes, for Guardsmen who allege unjust or unlawful ~njunec 
incident tomilitary serv~ce For example theZTationa1 Guardiregula- 
tians, which prohibit discrimmatory treatment provide procedures for 
formal mveitigatmns where a Guardsman claims to have suffered 
d immmxmon  lid Pursuant to this intrajervice procedure Guards- 
men can obtain substantive relief and compensation far incidents of 
discnmmation 

!bforeover. the Sational Guard Bureau. an adjunct of the United 
States Departments of the Army and the Air Force, is empowered to 
reiieu investigations conducted by State National Guards regarding 
claims of discrimmation 'r4 Where the Bureau's "admimatrati~e re- 
vie~~vre,ealsdefic,enciea in compliance irithlau.orregulation. theease 
~ 1 1 1  be returned to the State for appropriare corrective a c t m  "'r' 
Concededly, the Bureau's authorit3 to o r d e i a  State Sational Guard t o  
implement a particular remedy ,far example. reinstatement of a 
Guardaman the Bureau believes has been unlaafuliy discharged, may 
be limited b: princ~ples of federalism raored in the Constitution li" 
The Bmeau nevertheless can exert significant leverage on State Xa- 
tional Guards to ensure full compliance with laws and regulations and 

statures iperlhcalij 1 2  L S C  $ 19838 are not arailable remedier t o  Luardrmer br- 
cause 'Cnngreii ha. s p r c ~ h r a l l ~  designed a camprehenriie h i j t e r n  of remedie. far 
tbem h i  uhich erieiancei can be Ourrued and the termmanon oifederal emulo, _ _  .:. , . , ., . . ., . , . . . . 

. .  
- .  . . .  . < . - <  . . . . .  . - . ~ . : . . .  .. . . >. . .. . - \  ~ . .  

"ding a nghf of appeal t o  the Sfate adjutant geneial for Yafmnal Guard fechnxians 
r h o  m e  feimmared Imni emplojmenr8 Nhrional Guard Bureau Technician Perio,.nel 
!.lanual -53 d e m h n r  roaellrre ~ r o c e , ~  fhrr each State must aFord Guard tech- 
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TheFeres doctrine does not. ofcourse. require c~viliancourts always 
to ignore service members claims. To the cantrari. service members 
may under circumitances defined by Congress, seek "redress in cml- 
ian courts for . wrongs suffered m the course of military service ' Ibb 

Under the Feres rationale haue\er courts must be careful not to 
supplement intraservice remedies in ways unintended by Congress '" 
"[Tlhe Legislative Branch halsl plenary control over nghts.  duties. 
and responsibilities in the frramewrk of the hlilitar>- Establishmenr. 
including regulationa, pracedur 
discipline . . ' . h h  Pursuant to 
over the military, LCongressl has enacted statutes regulating military 
life. and has established a comprehensive internal SyaKem ofjustice to 
regulate m h t a r y  life, taking into account the special patterns that 
define the military structure In i l e a  of the 'special nature of 
military life, ""the "need and justification far a special and exclume 
system of military justicell IS too obvious to require extenwe  
discussion "'rl 

The ''specmi and exclus~re  aystem of mhtaryjustice""' established 
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by Congress proiides numerous avenues of relief. other than the cw11 
nghts statutes for Guardsmen who allege unjust or unlawful ~ q u n e s  

ce For example. the Nanonal Guardsregula. 
riminatmy treatment. provide procedures far 
here a Guardsman claims to hare suffered 
ant to thia intraservice procedure. Guards- 

men can obtain substantive relief and compensation for incidents of 
discrimination 

Moreover. the National Guard Bureau. an adJunct of the Unlted 
States Departments of the Army and the 41r Force. 1s empowered to 
reriew investigations conducted by State Kational Guards regarding 
c l a m s  of discnminatmn '" Where the Bureau's "administrative re- 
vieivrerealsdefimenc~es~ncampliance a i th l au  orregulation. the case 
w l l  be returned t o  the State for appropriate correctne action"-' 
Concededl:-. the Bureau's authority to order a State S a t l a n d  Guard to 
implement a particular remedy 'for example. reinstatement of a 
Guardsman the Bureau believes has been unlawfully discharged, may 
be limited by principles of federalism rooted in the Conatitutmn.'-' 
The Bureau neverthelees can exert significant leverage on State Na- 
tional Guards TO ensure full compliance with laas and regulatmna and 

400-03 Roienn.  1, dmsentm:' dmusan.a sdmmirranre  r emedm avahble  t o  

Article 138 o f t h e  UniiormCode of\l i l i taridvsticealia ~'~"dehGuardsmenil . l than 
adminierrarive procedure for assertmg grler.mcei and seeking redress for alleged xnJu. 
r led  inflicted by superlor affiicerr 

Guardrmenl " p a  nvte 17, 

A n s  member of the armed forcer xho believes hlm;rlE i % m n r ~ d  h i  h l o  .... , .... 
commanding oificer, and xha  upon application t o  that commandmg 
affiicer 1s reivied redress. ma? iampla~n t o  an? superior commlsaloned 
oificer. uho  shall i o r w r d  the complamt t o  rhe officer exercmng general 
court mslfial junsddlctmn mer the officer against rhom it is made The 
officer exercising general court-martlal prmddlctmn shall examine into 
the compiamt and take proper measures far redresmg the 'rang corn 
alained of 
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to implement appropriate remedies through its c q a c I t ?  t o  mfluence 
the diabursement of federal funds and benefits ''. 

Guardsmen may also seek rellef for alleged incidents ofdlscnmlna- 
tion from the Board for Correctmn of hhlitary Records BChIR8 're 
Each Secietary A r m y  or .iw Force]. acting through the BCMR. IS 
vested n i th  plenary power to "correct an error or remore an m. 
justice "-'In approprmte cases ifor example. u here a Guardsman has 
been arongfully discharged from the Guard due to unlanful die. 
cnmmationi, the BCXIR mav order that a Guardsmen be reinstated in 
comparable active federal resen e i tatus and awarded retroaetl%e pra- 
motion and back pay l" 

Interestingly. because the Conmtutmn ' reservles! to  the States 
the Appointment ofthe Im~lma l  Officers. 'lP1 itposes a fascinatingand 
as yet unresolved questmn as t o  whether the BCYR could. conalstent 
with notions offederalmn m u e  ,or  enforce) a mandate dlrectmg that 
a State National Guard r e m i a t e  a Guardsman la' Notwthstandmg 
this potential c o n a l t u t m a l  limitation on the BCMRs authoritv to 
axardrehef. h o i w e r .  I t  lshkely thatauchreliefwould be forthcommg 
where the relevant m h t a r y  Seeretar,, through the BCMR. found that 
a Guardsman's claim ofdiscrimmatory discharge was supported by the 
evidence For example. ~n Stinson L Hornsby,"' the State ofAlabama 
advised the United States Department ofJustice that "remtatement 
in the State Xmonal  Guard would follow ad a matter ofcourse from a 

Gonialer Valer 7 5 2  F 2d  

>forced uithaur runnm afoul of 
b 2d at  5 :  62 

Richmond P Croron Co 109 5 C t  706, 7 1 9 ~ 1 9 8 9 ~  \O Connar. J joined by Rehnquiir. 
C J and il'hlte J , 1quullng E x  pome Y q m a  100 U S  339 346,1660 I 

"'821 F 2 d  1637 811th CII  1967' c ~ r f  d m e d  109 S Cr 402 19881 supra text 
accompanimg notee 81-92 
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decision of the [BCMR] that Stinson had been improperly d w  
~ha rged . " "~  Similarly, the First Circuit has observed that "it seems 
likely that the [Xational Guard] would initiate B reconsideration of la 
guards man.^] nonretentmn if the [BCMRI were to issue a definitire 
interpretation of Army regulations [in the Guardsman's favor] 'sl'' A 
contrary mume of action by B State National Guard would disserve the 
state's interest by jeopardizing Its receipt of federal funding and hen- 
efits 186 

If B Guardsman 1s dissatisfied with the intraservice relief (or lack 
thereof) provided by the State Kational Guard, the Xational Guard 
Bureau. or the BCYR, he can still seek redress in federal court BCMR 
decmona are rubjeet to judicial review under the Administrative Pro. 
cedure Act and can he set aside If they are arbitrary, capricious, or 
otherwise inconsistent with law.'" Thus, Congress has provlded 
Guardsmen with mtrasemce remedial procedures, which are subject 
to Judicial review through which Guardamen can challenge treatment 

. .  

, 
T . .  
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reme h u r t  haa indicated that Guarda 
ases mvolvmg attacks on the facial P 

In Brouri c Glmes 444 US. 346 119801. for example the 
C a u t  rejected the contention that an Air Force regulation 

uncomtitunonal Frontzero i Richardson. 411 U S  67: 
3 '  foundsex discnminationagainetser\.iee\iomen on the 
5 of benefits provided to spousal dependents Goldman L 
nberger l 4 i j  U.S 5U3 1196611 refused to hold un-  

constitutional a regulation prohibiting the near ing of a yar 
mulke b\ an Orthodox Jewish eoldier l rY 

That the Supreme Court ha? permittedjudual r e r i e ~  of s e n m  mem- 
berz'claimz in the above case?. however. does not compel a conclu~mn 
that Guardsmen may seek injunctive relief under the a n 1  rights 
statutes fm 3e11 ice-related ii>jurie~ The common charactenstic ofthe 
cases reviexed b> the Supreme Court 1s that  "they involve challenges 
to the facial validit) of militar? regulations and were not tied to 
discrere personnel matteis The nature ofthe lawsuits. rather than the 
relief sought iendered them justiciable ' '' Judicial ie i iea E less 
objectionable in these h p e c  of cases because they generall\ do not 
require Judmal  mtru~mn into specific military judgments made in 
particular instances hloreover the availability of mjuncti\e relief in 
suchcaaesrestson the broad-based effectsofstatutesand regulations. 
coupled v i th  the assertion of a wdatmn of constitutional r v h t s  

requnng prmr appra\.al far aollcltlng agnature; on a petltlon 
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By contrast. in an action under B civil rights Statute, a Guardsman 
bearing no gievance other than dissatisfaction with a discrete m211- 
tary personnel decision may bj-pass a\ailable mtramilitary remedies 
and immediately hale hi8 superiors into court Courts. acting at the 
behest ofaggrievedordisgruntledGuardsmen, uould be calledupon to 
scrutinize and second-guess command decisions and discrete per- 
ronnel decisions These types of decisions are principal examples ofthe 
'complex. subtle. and professional decisions as to the composition, 
t r amng .  , and control o f  a military force""' about which the Su. 
preme Court has said "I t  18 difficult to conceive of an area of go". 
ernmental activity in which the courts h m e  less competence ''193 Be- 
cause no ''express congressional command194 reveals that Congress 
intended to supplant the mtraserwce remedies available to Guards- 
men with causes of action under the c ~ v d  rights statutes for service- 
related inpries the Feres doctrine proscribes such suits. 

Suits under the c in l  rights statutes are simply not an appropriate 
method for reaolwng challenges to military deemons that touch on 
either the prerogatives of command or discrete personnel mattera As 
the Supreme Court explained in a ease m uhich a serviceman chal- 
lenged a military personnel decision 

me know that from top to bottom ofthe Army the complaint 
1s often made and sometimes withjuatlficatlan. that there 13 

discrimmanon, favoritism or other objectionable handling of 
men But judges are not given the task ofrunmng the Arm)- 
The responsibility for Betting up channels through which such 
grievances can be conaidered and fairly settled rests upon the 
Congress and upon the President ofthe Unrted States and his 
subordm~tes.1y5 

effect preient at  the time the dispute leaches the coum Hill, Berkman 636 F supp 
1228. 1211 , E  D Si 19861 Such deference "sllnjl1k1 the armed farces necersar? Rex- 
ibilit? IO make ChanEes and alter policy' I d  

On the other hand, iourti  aught nevel exercise inch extreme deference that they 
abdicate or are percewed BE abdicatine fhelr a m c l e  111 r e m n a l b d m  . .  

I t l e  rhe function a f the  court8 to  make sure that  the men and w m e n  
mnmtuting our .Armed Farces are treated as honored member3 o f e a c ~ e t y  
xhase l ights do not r u m  on the cha rm of a rnll~iari commander .A 
member of the Armed Farces 13 entltled to  equal iuifice under la\< not ad 
conceived b i  the generorlf) of a commander bu! as wntm I" the Con- 
Ifitvtion and enmoised b i  Canmesi  ~n nul Pubhc L a i  

.. 
"'Rostker , Goldberg. 463 U S 5 7  65 1981, 8quaf1ng Gllhqan v Morgan. 413 LT 9 

"'Rostker , Goldberg 463 c s at  65  
"'Ferei %, United States 340 U S  a t  146 
"'Orloff, Willouphbv. 345 U S  33. 93 91,1953 

sf 10 quotatmn marks onntredm 
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Because Congress has established adminijtratii e and judicial mecha- 
nisms other than the C I \ L I  rights Statutes "through which [Guards. 
men SI grievances can be considpied and fairl? settled,''1b6 because 
wi t s  far service-related injuries would ad\creely affect discipline and 
the command relationship. and. most Important. because no explicit 
legislatire mandate authorizes Guardsmen to bring suits under the 
civil rights statutee farmjuries incident to semce ,  such suits should be 
barred by the Feres rationale 

V. CONCLUSION 
Although prominent jurists have expressed serious r e~e r i a t ions  

about F e r e ~ . l y -  the Feres doctrine. uhich i i  approaching half a cen- 
tury in age and whose scope has mcrementally broadened m c e  Its 
inception 1s Indelibly imprinted in Amenem jurisprudence "" PUP 
suanr to the Feres rationale. mums should not assume. absent an 
"express congressional command.' lY* that Cangrea? intended reme- 
dial Statutes of general applicability to prmide c a u e s  of action to 
~ e r v i c e  members alleging i n p r  
principle of atatutory conatrum 
powers ~oncerns.'"~ but b? the adverse impact on discipline and on the 
command relationship ofintramilitar) suits ~ n i a h i n g  ser\ice-related 

The correctness of the declaim in Feies. and the ialidity of its 
doctrinal underpinnings is demonstrated by Congress's refusal either 
to amend the FTCA or to enact other remedial legislation in response 
to Feres and Ita progeny Courts ought therefore to apply the Feies 
doctrine commenmrate with its underlying principles Courts thar do 
BO h i l l  like the Fifth and Tenth Circuits.'"' dismiss suits brought 

,"j"nes.'~l 

' " 'See subpm text accombanimd notel 43. 53 Bi 133-54 
""Sir Vnifed Stater % Johnaan 107 S Ct  81 2068 n 9, 'the ~rgummt Tar cheng- 

img the inlerpretaiion ora  cmgreiamnal statute when Congress ha3 failed to  do PO for 
d m ~ b f  40 )em3 Is Yneonwnclng". Ferei \ Vnited Sfafps 340 U S at 340 8uirhe Frrii 
deumon "mis~nrerprrtlrl the IFTCAl at  least Congreis pmieriei a read) remedy'', 

' "Sir  supra notes 62 69 iTenrh Circuit' 70 80 'Fifth Circulll. 117-19 and a( 
comeanrlne text Cf note? 93-103 121 & 123 and accom~anrineferf iEiehth Cirruit 
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under the c in l  rights statutes by Guardsmen for service-related injur- 
ES pursuant to Federal Rule of Cl\ i l  Procedure 12tbl161, because no 
explicit legislative mandate authorizes such sum and because these 
types of suits implicate the concerns that underlie Feres and 1ts 

pr0ge”y. 
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THE PRESIDEST'S POWER TO 
PROMULGATE DEATH PESALTY 

STANDARDS 
by Captain Annamary Snllmanx 

I. INTRODUCTION 
The Court of Militarg. Appeals ~n Cnited States L. Matthews' held 

that the system for assessing capital punishment in the military was 
defective because the sentencing procedures failed to require specific 
findings as to Individualized aggravating circumstances The Court 
indicated that either Congress or the President, in the exercise ofhis 
responsibilities as Commander m Chief and of the powers that Con- 
gress delegated to him? could take corrective action The President. 
not Congress, acted to correct the defectire sentencing procedures by 
promulgating Rule far Courts-Xartial 1004 ' 

Thie article will explore the authority ofthe President to promulgate 
death penalty sentencing procedures. The areas to be explored will be 
those that the Court of Military Appeals suggested in .Matthews Con- 
gress's delegatmn t o  the President under Article 56. Uniform Code of 
hlilitary Justice IUCMJI. to set maximum punishments? Congress's 
delegation to the President under Article 36. UCMJ.' t o  prescribe 

C t  for R" offen. i t h e  President ma) 
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procedural court.martial rules. and the President's power a i  Com. 
mander in Chief of the armed forces The article concludes that the 
President 5 power to set maximum penalties and to prescribe court. 
martial procedures giveshim the authority topiomulgatedeathpenal. 

ng procedures but that his authority a: Commander in 
des no additional support for that poiier 

11. BACKGROUND 

A .  SLPREME COL-RT PRECEDE.VTS 
In 1972 the Supreme Court. inFiirrnan L Georgia.. inialidated the 

capiral punishment statutes of Georgia and Florida Although the 
Court was unable to muster a majority or even a plurality opinion ' i r  
nevertheless established one basic ground rule no capital punishment 
can be adjudged in a s ~ s t e m  that leaves the decision to the unguided 

n afthejur? .As the Court subsequeiitll explained its holding 
on p a d  that the death penalty 'could not be imposed under 
ng procedures that created a eubstantml risk that it would be 

inflicted m a n  arbitrary andcapriciousmanner "YThe Court continued 
b\ explaining that 'nheiediscretian LS afforded a sentencing body on a 
matte, BO grate BS the determination of whether a human life should 
be taken or spared. that discretion must be suitablr directed and 
limited "I' The sentencing authority must be gi>en relevant mfmma- 
tion and standards i i t h  which to guide the use of that information 

Several years later, in a flurry of decisions addresang the validit? of 
statutes enacted m response to theFwrnon ruling. the Supreme Couit 
elaborated on the constnutional requirements for capital punishment 
The Court upheld three different capital aentencing schemes in Gmgg 
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i' Georgio.l2 Profptt u .  F l o r ~ d o ' ~  and durek i Texas '' All three sys. 
terns provided for a bifurcated trial, that 1s. a sentencing proceeding 
separate from the gudt phase oftrlal They also mcluded provlsmns for 
judicial review by either the state supreme court or by a court with 
statewide junsdictmn. The bifurcated procedure salved the widen- 
tialy dilemma that existed when "information that ia relevant to the 
sentencing decision may have no relevance to the question of guilt, or 
may even be extreme15 prejudicial to a fair determination of that 
question.'"' The appellate review prowsmn assured that the death 
penalt? would not be imposed "on a capnaously selected group of 
convicted defendants ''I6 

Each state dealt in a different i+ay with the requirement that the 
sentencing authority be given standards to apply in making a deemon 
on capital punishment. The Georgia statate considered in Gregg listed 
ten aggravating circumstances, at least one of which had to be found 
beyand a reasonable doubt before the death penalty could be adjudged, 
nonstatutory aggravating and mitigating cmumstanees had to be 
considered, and the jury determination on Sentence was final." 

The Florida statute reviewed in Proffitt listed apecific aggravating 
and mitigating circumatances, and the jury was directed to consider 
whether sufficient mitigating circumstances existed to outweigh the 
existing aggravating circumstances.'' The jury's verdict was advisory 
only. but the standard for the sentencingjudge to order death after a 
jury adwsed life in prison was that the facta should be so clear and 
convincing that "virtually no reasonable person could differ ''19 

Finally, the Texas statute in Jureh, which did not list aggravating 
factors, limited capital murder to five narrow categoriesz0 and re- 
quired the jury, in the sentencing proceeding, to answer three quea- 

'-Gr?gg, 418 U S  st 162.68 
"Prof f i r t  428 U S  at 248.49 
"Id at 249 lquofing Tedder % Florida 322 Sa 2d 908. 910 iFla 19i;lBl 
'"The five rateganesuere murderofapeaceafficerarfireman murdercommitfedin 

the courie of k l d n a p q  burglars robbery forelbla rape UI arson murder rommmted 
far remuneration murder cammnted uhlle e~caplng  or aitemptmg fa ebcape ilom a 
penal institution and murder committed by a prism inmsre %hen the v~cfirn \\ai B 

P~~~~~ ~,,d 428 U S  26a 
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tmns. including one on the future dangerousness of the defenda 
Onl! if all three questions were answered affirmatmeli could rhe 
death sentence be impoaed The Court determined thar the Texas 
action in narroeing the categories of capital murder served "much the 
same purpose' as statutory aggravating ClrCUrnStanCe- 2 '  

Thus all three statutes requned the sentencing author 
a n  the particularized nature of the crime ' "  Furthei 
Georgiaexpressly provided for the considetation ofmitigat 
etances Similarly. ~n answermg the question on future dangerousness 

cing stage. the Texas jurj  "may be asked to consider 

canstltutlanall) rufficient 

The Court at the Same time that It found the capital punishment 
sa tures  of Georgia Florida. and Texas constitutional struck down 
atherstatutorrschemes in R'oodson L .Yorlh C'oi.olznn''andinRoherts 
I Louismna '" These tiio statutes mondoted the death p e n a h  far 
speahed affenaes Locket: i: O h d c  made 
mitigatingevidence muztbeafactarm the 
Constitution iequirej that ' the ientencer, 
capital C B E B .  not be precluded from conside 
anv aspect of a defendant B charactel or re 
stances of the offenie that the defendan 
sentence leis than death ' I" 
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B. MILITARY PRECEDEKT 
In eaily 1979 Private First Class FVyatt L h t l h e w s  brutally raped 

and murdered Ph?llis Villanueva, an Army librarian in Germany " 
He was charged with these offenses and convicted of them b> a court- 
martial that. by unanimous xote. sentenced him to death "On appeal 
he attacked the constitutionalit) of the militar>'s capital punishment 
provisions The Courtofhbhtarg Appeals determinedthat therexaa 
no milltar> necessity for distinguishing between the murder and rape 
committed by Mat thew and similar crimes tned m civilian courts 
' w e  see no reason why Mat thew should be executed for his murder 
and rape of hlrs Vil1anuei.a if the sentencing procedures used bv the 
court-martial failed to meet the standards established bv the Supreme 
Court for sentemingin capital cases in civilian courts '"Accordingly. 
the C o w t  ruled that ~ iv i l i an  precedent did apply K O  military capital 
mltenclng 

Reviexing Supreme Court precedents. including rhose cases pre- 
v~oualy d i m m e d .  .Motfheii.s found that certain common features 
appeared in a constitutionally valid death penalty procedure a bifur- 
cated sentencing proceeding specific aggravating circumstancei iden- 
tified to the sentencer. selection of and findings on the particular 
aggravating cmumstances used by the sentence, to impose the death 
penalts . unrestricted opportunity for the defendant to prejenr mitigat- 
ing and extenuating evidence. and mandatory appellate reneiu of the 
appropriateness of the sentence '' 

The court then applied these pnnc~p i i s  to the mihtarypstice sys- 
tem First. a bifurcated sentencing procedure 15 followed '' Second, 
"Iclertam aggravating circumstances, such as premedltarlon. spec~fic 
Intent. and murder during commission of specified felonies. must be 
found by the court members These findings identify the instances 
InahichanaccusediseligibleforthedeathpenaltS. Afterthefindmgs, 
ewdenee may be submitted to Identify other aggravating circum- 
stances '"- Third. the defendant has an unlimned opportunity to put 
onevidenceInextenuatianandm~t,gation 3gXext. thereismandatory 
r e v i m  afthefacts, law,  and sentence apprapnatenessm aeomparanve 
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sense. boththroughout thejurisdictionby theconremng authoriti and 
throughout defendant's branch of service by the s e n  ice court of mill- 
tar? review Thereafter. the Court of Military Appeals must retieii 
cases ar to questions of l a w  while the President. who can take an? 
lesser action on the sentence. must ultimately approve any death 
sentence '' 

Based upon this analys~r.  the court held that most ofthe safeguards 
required b? the Supreme Court "ere already m place in the militar> 
Justice s:stem how eve^, because court-martial members iiere not 
required to identify spec~fically the aggravanngfactors ielied upon m 
assessing the death sentence. It ivm impossible for the appellare courts 
to determine whether they had made the necessary individualized 
sentencing determmation bared on the character ofthe defendant and 
the ~ r ~ u m s t a i i ~ e ~  of the c r ~ m e . ' ~  Additionally. the court rejected the 
government argument that a finding of premeditation narrowed the 
class of death-eligible offenses sufficiently to meet constltutlond re- 
quirements noting that the military premeditated murder scheme 

ck do*n on Constnutima1 grounds '. In sum- 
tary Appeals "held that the sentencing proee- 
case was defective because of the failure IO 

require that the court members make apecific findings as to in- 
dindualired aggravating cireumstances-findings which can. in turn. 
be reviewed factually and legally."4' 

The court noted that Congress "obviously' intended that in cases of 
premeditated murder certain types of felony murder. and rape. the 
death sentence should be available and indicated that the necessary 
changes to the court-martial sentencing procedures could be provided 
by the President 

Congress can take action to remedy this defect that now ex. 
ists in the sentencing procedure employed by courts-martial 
m capital cases However, corrective action also can be taken 
by the President in the exercise of his responsibilities as 
commander- in-chief undei Article 11. Seetion 2.  and of pou- 
era expressly delegated to him by Congrers See Article 36, 
UCRIJ. 10 U S.C D 836 

The congressional delegation of powers to the President 
has traditionally been quite broad in the field of mlhtSryJUS- 
tiee Pursuant to Article 36 of the Uniform Code. the Pres,. 

""Id  
" I d  at  379 . I d  at 376 
"Ili 
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dent promulgates rules to govern pretrial. trial, and post- 
trial procedures of courts.martial Unlike other Federal 
criminal statutes, the punitive articles of the Uniform Code 
for the most part authorize punishment "as e. court-martial 
may direct"; no maximum or minimum sentence is specified 
However, a8 contemplated by Article 56 of the Uniform 
Code, 10 U.S.C. 3 856, the President prescribes maximum 
punishments for the various offenses. 

The great breadth of the delegation of power to the Pres.  
dent by Congress with respect to eourt.martial procedures 
and sentences grants him the authority to remedy the 
present defect in the court-martial sentenemg procedure for 
capital case5.63 

C .  THE SOLL'TI0.V 
Rule for Courts-Martial 1004, which had been circulated for public 

comment even pnor  to the Motthews decmon," attempted to rectif>- 
the deficiency by enumerating specific aggravating factors. a t  least 
one of which the court members must find in order to impose the 
death penalty. The rule also prowdea that the members must find 
that the aggravating circumstances outweigh the extenuating or 
mnigatmg circumstances before a death sentence can be adjudged. 
The President caused the 1984 Manual for Courts.Martml and its 
Rules for Courts-Martial to be issued "Lbly virtue of the authorit>- 
vested LD Lhiml as President by the Constitution of the United States 
and by Chapter 47 of Title 10 of the United States Code [Uniform 
Code of Military Justice1 "" The issue IS whether, in light of the 
unique nature of the death penaltl-, he had the authority to promul- 
gate the capital punishment pravisians af R C.h.1 1004. An anal, sis of 
the issue entails review of the powers that Congress granted to the 
President and the President's poner as Commander in Chief of the 
armed forces 

111. CONGRESSIONAL DELEGATIOS: 
ARTICLE 56 

A .  ISTR0DCCTIO.Y 
The first asserted basis for the President's promulgation of death 

penalty standards 1s the power that Congress granted to him under 

at 360-61 #faatnote omitted,  
"Indeed the Yoiihe",s court  sperifi~alli noted the proposed rule See Id a t  380 
' S E ~ e ~ ~ f i i e  Order 12173 3 C F R  201 11994' 03 amended bi Execur~ie Order 

12484 3 C I R 217 81984 
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Article 56. UCJIJ. t o  prescribe maximum punishments le Congress 
has specified those offenses $\,hich may carry the death penalti 
Precedent, honeiei as discussed earlier. has established as con- 
mtutmnall) inadequate a capital sentencing scheme uhich au- 
thorizes the death penalti but leaves the decision to rhe sentencer s 
unfettered discretion The Code scheme That Congress enacted Buffers 
from this inadequacy the death penalty E authorized but the UCYJ 
lacks guideline? The question E can the President fill rhe gap? 

The anal!sis under Article 66 is this Congrejs has prescribed 
which offenses merit the death penalt? but has otherwise authorized 
the Executire LO set maximum punishments, the President has e d -  

tabliihed Ie~ser degrees within the capital offense categories and Iim- 
ited the punishment a n  those offenses to non-capital punishment '' 
To deteimine whether this is a valid analysis requires a rewew ofthe 
sentencing concerns in capital cases a b  well aa a review of the limit? 
on congressmnal delegation of authontv 

E .  DELEGATI0.Y OF C0.vGRESSIOA'AL 
POWER 
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atitutian sought to ensure that each branch would limit itself to Ita 
assigned ares of responsibility." The question is. to what extent can 
Congress defer arguably legislative judgments to the Executive? 

The Supreme Court has often considered the extent to nhich Con- 
gress can delegate Its powers but hae failed to establish a bright-line 

The line has not been exactly drawn which separates those 
imporrant subjects. which must be entirely regulated by the 
legislature itself. from those of less interest, in which a gen. 
era1 provision may be made, and power given to those who 
are to act under such general provmons to fill up the de- 
ta1ls.j' 

Historically the judiciary has been deferential to delegations by 
Congre~s to the President For example, in The BrigAuioraS3 the act 
of Congress which provided for revival of legislation by Presidential 
proclamation w a s  upheld Similarl>, it was constitutional far Con- 
gress to provide for "the suspension of an act upon a contingency to be 
ascertained by the President, and made known by his procla- 
ma t i~n . ' ' ~ '  The test eventually applied was an "intelligible pnnci- 
pie'' standard "blf Congress shall iay down by legislative act an in- 
telligible principle to which the person or body authorized to [exercise 
delegated authority1 IS directed to conform, such legislative action is 
not a forbidden delegation of legislative power."5s 

The must heightened concern over the delegation of power to the 
Executive by Congress was expressed by the Supreme Court dunng 
the 1930s when a conservatire Court was faced with an active, in. 
terventiomst President and a Congress willing to delegate much au. 
thonty io him m order to effectively deal with the problems of the 
Great Depression In two cases, the Supreme Court struck down New 
Deal legislation in which Congress had granted the President broad 
p0WWS. 

The first legislation subjected to the Court's displeasure was the 
National Industrial Recovery Act Portions of the Act authorized 
the President to prescribe rules and regulations to control the 

' I N S  Y Chadha, 162 L! S 919 951 119831 Sirgmeml l )  The PederalistSo 47 J 

e2Waymnn v Sovthard 23 US 10 Wheat 1 , 1 6 2 5  

"Fieldv Clark, 143 L'S 649 683 ,18921 
'-J W Harnpron, Jr  & Co \, Cnited States 276 U S  394 409 19281 
'The National Indusrne.1 Recover) Act of June 16. 1933 40 U S  C & k  102-411s 

YI u s  7 Cranch 322 ,1813 

#repealed 19668 
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transportation of petroleum and t o  ISSUB a code of fair competition 
The President exercised these panera. iihich aere then challenged a: 
unconstitutional delegations of legislatire power 

The plaintiffs in Pnnorna Reh,iing Co i R)nii'- challenged the 
power of the Presidenr TO prescribe rule3 and iegulatians relaring to 
the transportation and distribution of petroleum The Supreme Court 
renewed the challenged prormon that "purportledl to authorize the 
President to pass a prohibitory lad'" on the transportation of excebs 
petroleum and petroleum products 

The question whether that transportation shall be prohib- 
ited b! laa 1s obviously one of legislatire policy According- 
I?, we look to the statute t o  see whether the Congress ihai 
declared a policy with respect to  that subject. whether the 
Congress has set up a standard for the President's action. 
aherhei the Congress has required an i  finding by the Prezi- 
dent in the exercise of the authorit> to enact the pro- 
hibition '" 

Applying these criteria the Court found the challenged section want. 
mg Among its other failures. It failed TO set forth criteria to guide the 
Presidents course of action. did not require an) finding by the Presi- 
dent as a condition of his action. and. in sum f d e d  to declare con- 

not to lay It doan. a; he may see fit "' 
Examlmng the other eec tms  of the Act for a declaration of pollc? 

or a standard of a c t m  that would l m i t  or guide the President's ac- 
tlon. the Court found none.'' While the Act did contain a 'general 
o u t h e  of policy." the Court determined that It did not limit or control 
the broad grant of authority t o  the Executive 'The effort by in. 
gemous and diligent constructm to supply a criterion still permits 
such a breadth of authorized action as esjentially to commit t o  the 
President the functions of a legislature rather than those of m execu. 

admimstrattve officer executing a declared legislatire 
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The Court recognized that Congress can constitutionally confer 
upon officers of the executive branch the power to make regulations 
for the administration of laws, regulations that are binding rules 
"when found to be within the framework of the policy which the 
legislature has sufficiently defined."b4 The Court also recognized that 
delegations had generally been upheld but found that 'in every case 
in which the question has been raised, the Court has recognized that 
there are limits of deleeation which there 1s no constitutional author- 
ity to transcend' and declared that the challenged provismn exceeded 
the constitutional 

In its second New Deal confrontation, the Supreme Court i n A  L.A 
Sehechtei P o u i t q  Corp u United Stat& reviewed a "Live Poultry 
Code" promulgated by the President as. a code of fair competition The 
Code contained specific regulations over the poultry industry, mclud- 
ing pay rates, hours in a work week. minimum age, minimum num- 
ber of employees fixed by volume of sales, and prohibited trade prac- 
tices '' The Court focused first on the unfair trade practices provision 
which authorized the President to approve a code. that is, a standard 
of f a x  practice, a violation af which was criminally punishable 

Concerned with the open-ended nature of a "code of fair campeti- 
tion," the Court looked to whether the President's discretion was hm- 
ited "[Tlhe purpose 1s elearly disclosed to authorize new and con. 
trolling prohibitions through codes of laws which . the President 
would approve or prescribe . as wise and beneficent measures for 
the government of trades and Industries according to the general 
declaration of policy in Section one The Court. stating that "Can. 
gress cannot delegate legislative power to the President to exercme 
an unfettered discretion to make whatever laws he thinks may be 
needed or advisable for the rehabilitation and expansion of trade or 
industry,'' examined the Act to find the limits to the President's dis- 
cretion Finding fen restrictions of any consequence the Court de- 
termined that "the discretion of the President in approving or pre. 
scribing codes, and thus enacting laws for the government of trade 
and industry throughout the country, 1s virtually unfettered We 
think that the code-making authority thus conferred IS an un. 
constitutional delegation of legislative power 'lie 

"'id at  426-29 
"Id a t  130 
'*295 0 S 195 1936 
".Id at 623-26 
"'id at 635 
"id at 537.  538 
" i d  at 638 4 1  542 
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Outraged over the Supreme Court's evisceration of his Neu Deal. 
President Roosevelt proposed his notonous tounpacking scheme He 
lost that battle but arguably won the war when. thereafter. in Yakus 
u CnLted States," the Supreme Court upheld the Emergency Pnce 
Control Act '' The Pnee Control Act provided fo r  B presidentially- 
appointed Pnce Administrator with the authority to fix fair commod- 
ity prices in order to prexent wartime speculation and profiteering '' 
The Court found the delegation of authorit) to be constitutional 
"Congress enacted the Emergency Pnce Control Am in pursuance of a 
defined policy and requiredthat the prices fixed by the Admmistrator 
should further that policy and conform to standards prescribed by the 
Act The boundaries of the field of the Admimstratar'r permissible 
action are marked by the statute '4 

In fact, the "srandardc" found t o  be adequate were quite broad the 
es of the Act, they should be "fan 
trator should give 'due consider- 

ation'' t o  prevailing prices '' Unmistakably. the Court had returned 
to a more relaxed approach to Congress s delegations to the Execu- 

A fmr leadmg of the ease law thus suggests that the standard for 
r e w w  of de l ega tm ISSUBS 1s a generous one "Congress has stated 
the legiclati\e abjectire, has prescribed the method of achieving that 
obJectwe and has laid down standards to guide to the admmstra.  
tire determination '-' In the post-Sew Deal era. 30 long as con- 
gressional delegations include intelligible standards and statements 
of purpose. they will pass constitutional muster '' 

rive 

C .  DELEGATISG SEAYTESCIYG ALTTHORITY 
LVhat If the subject matter of the delegation 18 the power to set 

sentences? Recently courts including the Supreme Court dealt 
n i th  a spate o f  cases challenging the cangrersional delegation 01 
sentencing pouer under the Sentencing Reform Act" t o  the L S 
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Sentencing Commission. The Act established the Sentencing Cam- 
mission as an independent department in the judicmry with seven 
members. three of whom must be federal judges, appointed and sub- 
ject t o  removal by the President *' The Commission was empowered 
to establish sentencing"gu,delines" which are, In fact. restrictions on 
the range of punishments that judges can assess " 

The district courts wrestled with a variety of challenges to the 
Commission and its guidelines, and most of the challenges provide no 
guidance on the issue of congressional delegation t o  the Executire of 
the power t o  determine punishment for federal crimes 12 One argu- 
ment advanced. the argument that Congress improperly delegated Its 
legislative power t o  the judiciary, does. however, cast an interesting 
light on the argument over Article 5 6 ,  UChIJ, and the extent to 
which Congress may delegate to the President the power t o  eatabhsh 
maximum punishments. 

There 1s authority for the proposition that the establishment of 
penalties IS a legislative function that cannot be delegated "[Wlithin 
our federal constitutional framework the legislative power, including 
the power to define criminal offenses and t o  prescribe the pumah- 
ments to be imposed upon those found guilty of them, resider wholly 
with the C o n g r e s ~ . " ~ ~  Indeed, at least one court suggested that Con- 
gress, in establishing the Sentencing Commission. improperly at- 
tempted to give aray  Its legislative responsibilities "Simply said, 
Congreaj can lnotl appoint an unelected commiemn to initiate, write 
and thereafter momtar the sentencing laws of this nation . . '" 

Congress should not be permitted "to confer power which 1s 'legisla- 
tive' m character to agencies or commissions '"' Kevertheleas, in 
spite of this concern that Congress was attempting to e\ade difficult 
legislative decisions, courts generally determined that. under the "in- 
telligible pnnc~ple" standard, the Sentencing Reform Act did not con- 
stitute an unconstitutional delegation bg Congress '' 

"See i d  at 1622-23 United Stares, Richardson 6 @ 5  F Supp 111 # E  D I\ r 19558 
See elso United States > Dlaz 6 P 6  F Supp 1213 1215 n 18s D .Ala 19888, and raier 
cited t h e r m  
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Renewing and applying precedent on excessive delegation, the dis. 
tiict courts found that the Sentencing Reform Act 

contains dear directives and standards for the Commission 
to follow The Commission 1s directed t o  pumah in accord- 
ance with recognized tenets of Criminal Ian, eliminate 

and maintain Judlclal discretion. Con- 
ed the Commissmn TO categorize the 

affenaes and avoid discrimination on any baii i  Our i e \ ~ e i v  
of the Act CompdS us t o  conclude that Congress established 
adequate Etandards and intelligible pnnc~ples far the Com- 
mmmn to follow and w e  hold that Panama Refining and 
Sehechter Poultry are not controlling 

The Supreme Court agreed with this analysis by the district courts 
and upheld the constitutionality of the commission and it? 
guidelines The Court reasoned that the "nondelegatmn doctrine 

do[esl not prevent Congress from obtaining the asmtance of its 
coordinate branches 'In determining what Congress may do in 
seeking assistance from another branch. the extent and character of 
that assistance must be fixed according to common sense and the in- 
herent necessities of the government to-ordination ' '"' The "intelli- 
gible principle' test has been applied with the recognition that "our 
Jumprudenee has been driven b? a practical understanding that in 
our increasingly complex society replete with ever changing and 
more technical problems Congress simpl? cannot do its job absent an 
a b h t y  to delegate power under broad general directnes 'Yo 

The Supreme Court reiieaed the history of its precedent on con- 
gressional delegation of authorit? and recognized that.  apart from the 
two Neir Deal cases.'- It has uniformly upheld congressional authar- 
Ity to delegate power under broad guidelines '' A delegation 1s con- 
st~tutmnall? sound I f '  Congress clearl? delineates the general policy. 

n p p l ~  IT, and the boundaries of this 
ng that test. in light of the detailed 
TO the Commission the Court had no 

doubt thar rhe delegation was cmsntutmnally sufficient qi 



19891 DEATH PENALTY STANDARDS 

Thus the ''intelligible principle" test applies to delegations of 
sentencing authority as well as to delegations of other authority 
How, then. does the military sentencing scheme fare under such a 
test7 

D. MILITARY SELVTEAVCLVG 
In reviewmg the legislative delegation, it 1s important t o  recognize 

that Congress, in enacting the UCMJ, was not writing on B tabula 
rasa. Historically, much latitude has been granted military courts in 
assessing punishment Until late in the nineteenth century, there 
were no maximum limits on Sentences by courts-martial In 1890 
Congress provided that,  whenever the sentence was left to the discre- 
tion of the court-martial by the Articles of War. "the punishment 
shall not, in time ofpeace. be m excess of a limit which the President 
may prescribe '"' Thus there 18 a long history of delegation of authar- 
ity to the President to determine the punishment for non-capital 
offenses. The Articles of War did. however. apeak specifically t o  the 
death penalty: "No person shall be sentenced to suffer death, except 
by the concurrence of two-thirds of the members of a general court- 
martial, and in the cases herein expressly mentioned "*' For Some 
offenses, capital pumshment was mandated; for others, it was au- 
thorized in the discretion of the 

In viewing the legislative history of Article 66,  the principal con- 
cern of Congress appears to have been that the President not exceed 
the statutory maximum in establishing p ~ m s h m e n t . ~ ~  The thrust of 
the discussion on Article 66 1% that Congress, and not the President, 
determines which offenses m e  capital. 

Now, take a death cam In one or two inStances It 1s manda- 
tory In several others it may be imposed or not. In all other 
cases it may not be impoaed, even If the President says he 
would like to have it imposed. . . . Because it has not been 
specified. he could not provide for it loo 

As the House Report noted, "the death penalty can be adpdged only 

'~\V Rinthrop i l i l i tary L a r  and Precedents 395 2d ed 1920 reprint, 
" I d  
"Id,  Appendix XI1 at 994. AI? 96 The American Articles af  War of 1874 
" I d  at 417 
"Cniioim Code afiMzlilac Juaticr Hearmgaan H R  2495 before vSubeamm ofthr 

House Aimed Sai i icsr  Commifhr 8 1 s  Con8 1st Seis 565 ,19191, reprinted rn Index 
and Legidatlie Hlrfory. Uniform Code of Military Justice. at  1087.89 '19508 [here- 
inafter Hearinpsl 

."Old at  1066 #Staremem d \ l r  Larkin,  
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when specifically authorized for the violation of a specific puniti\e 
article '1'J' 

Article 18 ofthe CodedealEuIthjuriidictiaii andincludes thepioil-  
sin" that  geneial caurta-martial 'ma) ,  under such limitations a b  the 
President may prescribe adjudge any punishment not forbidden br. 
this chapter. including rhe penalry of dearh a h e n  specifically au-  
thorized by this chapter""' The language 'including the penalt) of 
death when specifically authorized by rhis chapter' was offered as a 
clarifying amendment to Article 18 "Now ue provide under c 
punitive articles that  the penalty ofdeathmay be imposed Unle 
E O  proiided of course it  cannot be imposed "103 

Thus Congress established at  least one clear limit on the Preadent i 
panerta affixpunishments Article 65 containsmother limitation and 
standard far punishment It prohibits 'Iplunishment b? fiogging or by 

ttamng on the body. or an)- other cruel or 
A l i o  prohibited 1s the use ofirons, except for 
As stated bv Yr Larkin dunne  the UCRIJ 

hearings. 

. i s  u e  come t o  the punitive articles. starting u i th  7 i  you 
w l l  see each one specifically day3 that the person found guilty 
can be sentenced as the ~ o u r r  martial may direct In a certain 
fenadeathpenal tyisprovidedonamandatary basis and ina  
certain additional number there I S  the death penalty or such 
orher sentence Except where I t  1s spelled our that  the death 
penaltycan bemposed. it cannothemposed Innoorhercare. 
the Prealdent to the contrar? norwthstandmg can an offense 
draw a deathpenalty Unless Congressproridesit specific all^ 
m the article no one else can provide it As to that. the 
President and everybody else is bound He cannot raise any 
sentence to the death penalty, unless it IS already proiided in 
here N o r ,  in setting maximum limits he can set ahatev- 
er maximum limits aside from the death penalty-20 years. 
10 years. 30 years, or aha terer  it may be-and the court 
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martial may not exceed any of rhose maximums However. 
there 1s no particular limit of the maximum except the death 
penalty 

When I say no limit to the maximum. I am talking about 
confinement. as distmguiehed from the death penalty 

The President cannot, in addition, prescribe any pumsh- 
ment which would be cruel or unusual or any punishment 
tha t  would call for tatroomg. marking. and others pro. 
hibited lo' 

Viewedas awhole, then. thecode has laiddoivn adequate standards 
and intelligible pnnc~ples for the delegation ofsentencmg authority to 
the President. particularly when newed in the light of the historical 
role the President has alnays played in this area ''Standards pre. 
scribedbyCongressaretobereadInthelightoftheconditianstoivhich 
they are to be applied 'They derive much meaningful contenr from the 
purpose of the 4c t ,  , t i  factual background and the statutory context in 
which The) appear ' "''' The issue then becomes whether capital pun- 
ishment l a  ofsuch a unique nature that It 1s insufficient for the legisla- 
ture merely to specify the offenseswhichcarry that potential sentence 
Does the legislature alone have the power to distinguish between 
circumstances ~n which a parricular offense merits the death sentence 
and circum8tances m which i t  does not? 

E. CAPITAL SEYTE.\-CING 
In Gregg u Georgia the Supreme Court expounded on the limited 

role ofthe courts in reviewing a statutory death penalty scheme. It E 
worth quoting a t  length to catch the full fiavor ofthe Court's ernDhasis 
on the legislative nature of defining capital offenses 

[Wlhile w'e hare an obligation to insure that constitutional 
bounds are not overreached. ive may not act as judges BE we 
might as ieglslatars. "Courts are not representative bodm 
They are not designed to be B good reflex of a democratic 
8ocietY. Their judgment IS best informed, and therefore most 
dependable. within narrow limits. . . " D e n n u  v United 
States, 341 U.S. 494, 526 11951) rFrankfuurter. J., concurnng 
in affirmance of judgment1 

Therefore. in assessing B punishment selected by a demo. 
cratically elected legislature against the constitutional mea- 

"'Hearmgs, d u p m  note 99. at  1088.89 Statement o f l r  Larkin 
' "Lxber \ United Ststea. 334 U S 712, 788,19488 lquoring .Amencan P o s e r  and 

Light Ca I S E C , 329 U 5 ar 1041 
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sure. n e  presume Its validity We may not require the legis 
lature to select the least severe penalty possible so long as the 
penalt) selected E not cruelly inhumane or disproportionate 
to the crime Involved. 

This is true in part because the constitutional test IS in 
tertiwned with an assessment of contemporary standards 
and the legislative judgment weighs heavily in ascertaining 
such standards "LIln a democratic society, legislatures, not 
courts, are constituted to respond to the rwll and con- 
sequently the moral values of the people '' Furman L Geor- 
gia. . (Burger. C.J , diasentmgl. The deference we owe to 
the decisions of the state legislatures under our federal sys- 
tem 1s enhanced where the specification of punishments 
IS concerned. for "these are peculiarly questions of legisla. 
tive policy" Gore c Cnzted States, 387 U.S 386, 393 
~1968l . 'O~ 

Thus. with this emphasis on the importance of the legislature in the 
capital punishment scheme. the question becomes whether the nar- 
rowing of an unconstitutionally broad death penalty scheme can be 
accomplished by other than legislative action 

The Xinth Circuit faced the LSSUQ ~n llnited States u Harper log 

James Harper was charged n i th  violations of the Espionage Act"' by 
obtaining and selling national defense information to an officer of the 
Polish Intelligence Servm 'I1 The Espionage Act provided for the 
death penalty or far imprisonment for life or for any term of years: 
however. it contained no guidelines for the sentencing authority's dis. 
cretion in determining whether to adpdge the death penalty The 
district court recognized the difficulty with the lack af guidelmes in 
the Espionage Act but read the statute as delegating to the courts the 
authoritr to formulate the necessarv eudelines at the Sentencine . I  
stage ofthe tna l  
district court clearly erred in its conclusion 'I' 

On appeal, the Ninth Circuit determined that the 

The circuit court reviewed Giegg and found It "replete n i th  refer- 
ences to the peculiarly legislatire character of sentencing determma- 
tmns, and the particularly lmited role of judges in this area "11' 

"'Id a i  1216 
"'id ar 1116.19 1214.25 
"la at 1224 
id sf 1225 
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While deference must be granted the congressional determination 
that the death penalty 1s appropriate for some acts of espionage, the 
principles enunciated in Gregg are "germane to the question of where 
the required guidelines must come from 

If the "will and . . . moral values of the people" are particu. 
lady important in sentencing decmons, and If specification 
of punishments LS therefore peculiarly a legislative function, 
then specifying the circumstances under which someone 
may be put to death must also be a function of the elected 
representatives of the people 

The Court has thus plainly required that guidelines be 
expressly articulated by the legislature in the Statute au- 
thonzing the death penalty.'" 

The Homer court determined that "itlhe conclusion that the Con- .. 
stitution requires legislative guidelines m death penalty c a m  LS thus 
inescapable.""' 

While the Horper court set forth a s t r m  rule. other courts have 
developed a lees ngid approach One analysls looks beyond the statute 
to it8 legislative history to find necessary guidelines. Thus, for exam- 
ple, inCarlos V .  SuppenorConrt ofLos Angeles Countj"'the California 
Supreme Court read an intent to kill requirement as an aggravating 
circumstance for a felony murder conviction, a reading that had some 
support in the statute's somewhat ambiguous legidatwe history.''' 

Another approach is far the courts to look to the State's criminal code 
initsentirety. 1n.McKenrieu.R~sle)"'thepetitionercltedHarperand 
argued that the death penalty statutes must contain the necessary 
procedural safeguards and statutory deficiencies cannot be cured bv 
judicial construcrmn The Ninth Circuit, inrejecting the argument. 
pointed out that ,  unlike the court in Horper, the Yontana Supreme 
Court did not ereare the guidelines ad hoc but instead looked to other 
statutes to pronde the necessary g u ~ d e l m e s . ' ~ ~  
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State supremecourtsuill narrowlyinterpretatheririse merly broad 
atatutes In State i Borthalomeii,,"' the Washington Supreme Court 
reviewed a statute which limited capital murders to those committed 
with premeditation The stmute hada broadprovision for aggravating 
circumstances, which the court limited ' i f  the legislature fails to 
provide sufficient guidance in defining aggravating circumstances. 
then the state's supreme court in revier ing the death sentence must 
suppl! the OIIIISSLOII with an acceptabl, narrow interpretation "" 
Indeed, the Supreme Court, in upholding the death penalt: statute in 
Jiireh "f i re l ied~npar t  on the narroivconstructianapplied by thestate 
appellate conrt 

F.  COAVCLlSI02Y 
Congress can delegate 11s power to set sentencing standards. so long 

as It prandes "intelligible pnnmples"for the establishment ofpumah- 
ments It has generally done that through the interplay among Article 
S 5 ,  Article 56 and Article I6 As to capital sentencing the degree to 
which the statute must a i th in  its four corners delineate the aggrarat- 
ingcircumstancec onivhichthedeathsenrencemaybe baaedisopen to 
debate Clearly. as Harper Indicates, the sentencing body cannot set 
the standards. and there should be some means of discerning the 
legmlati%e intent as to the death penaltr 

What makes the application of thia analysis to the court-martial 
process interesting 1s that Congress has in fact not spoken on the 
subject of capital punishment m the military since Frirman Indeed 
Congress appear> t o  be aimding speaking in this area, a t  least t o  the 
extent that 1ts actmns could be read to question the \lanual's capital 
sentencing provirions "-Thus. there is no legislative historvtoreriew 
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with respect to congressional intent on aggravating circumstances, at 
leaet as directed to the necessary narrowing of a constitutionally 
overbroad class of death-eligible offenders FVere we dealing with 
purely a statutory federal crime, this silence would most likely be 

There 19, however, another wild card in the analysis: the capital 
offenses are military. The President has historically had extenmve 
power to delineate less-than-capital pumshment and, in R C M 1004, 
he has arguably done just that. by defining aggravating circum- 
stances, he has removed from the category of capital offenders those 
who do not fit the standards The President 1s thus acting in an ares ~n 
which he has much authority and in which the executive branch and 
the legislature have long worked cooperatively While the concept of 
separation ofpowera is Important, the Conetitubondoesnot "reqmre[l 
that the three branches of the Government operate with absolute 
independence . . [Wlhile theConstitutiondiffusespower the betterto 
secure liberty, It also contemplates that practice will integrate the 
dispersed powers into B workable government. It enjoins upon Ita 
branches separateness but interdependence. autonomy but 

constltut,onally fatal 

reciprocity ''126 

Further, Congress, in enacting the UCMJ, indicated those crimes 
for which I t  mandated the death penalty'2e and those crimes for 
which it merely authorized the death penalty. Certainly the argu- 
ment can be made that the enactment of mandatory and discretion- 
ary capital sentences suggests that Congress wanted to deal fully 
with the death penalty issue, exclus~ve of Presidential action. What 
Congress actually did, however. was express Its intention as to which 
offenses musf receive the death sentence and which may receive the 
death sentence. It would be highly questionable a t  best if the Presi- 
dent attempted to alter or limit a mandatory capital offense and he 
has not done so, even though some kind of action to save such an 
offense from being held unconstitutional appears to be necessary.130 
As to offenses for which the death penalty IS discretionary. Congress 

131 Cong Rec H6490. H663i-38 #daily ed J u h  29. 19@S, #conference committee report 
on 8 1160. De~ar fmen t  of Defense Authaniarmn Act of 1966 

" 'Ionlion \ Olson 10E S Ct  2%; 2620 11968 ouotationr omnfed cifationi 
omitted 

"'See CC\IJ art  106 
'"'Sea Lacketf 1 Ohm 436 L S 588 819768 Slmpl) stared a mandator) capital sen- 

tence preclude! the ~ o n i t ~ f ~ l l m ~ I 1 )  required mdi\idualired determined af the 
approprlatenesi ofthedeathpenalt)  Sumner i  Schuman 107 5 C r  2716 81967 iraf- 
Ute mandafmz the death aenalf, far murder committed b i  a ~ m o n  inmate rerime a 
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has obwously left open the factors to be considered in making the 
sentencing decision and E apparently not distressed by the llanual's 
capital centencmg provismns Thus, for offenses which authanre 
but do not require the death sentence Congress has neither expressl% 
nor mpliedl> precluded presidential action to narrow the category of 
death-eligible offenders 

The essentials of the legislative function are the determina- 
tion of the legislatne policy and Its formulation and pra- 
mulgation as a defined and binding rule of conduct. 
These essentials are preserved when Congress has specified 
the basic conditions of fact upon whose existence or occur- 
rence. ascertained from the relevant data by a designated 
administrative agency. It directs that Its statutory command 
shall be effective. It 1% no objection that the determination of 
facta and the inferences to be drawn from them in the light of 
the statutor: standards and declaratmn of policy call for the 
exercise of judgment and far the formulation of subsidiary 
administrative policy within the prescribed Btaiutory 
framework 

In providing the constitutionally required aggravating circum- 
stances. the President has made effective the legislative decision that 
the death penalty be a potential punishment for certain offenses. This 
action 1s mnmten t  with his duty to execute the la!%. "Interpreting a 
lam enacted by Congress to implement the legislative mandate le the 
very essence of execution of the law "ld3 

IT. CONGRESSIONAL DELEGATION: 
ARTICLE 36 

A .  IA'TRODC%TZO.\- 
'Congress has undoubted power t o  regulate the practice and pro- 

cedure of federal courts. and may exercise that power by delegating" 
that rulemaking authority 13' In Article 36 UCRIJ. Congress em. 
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pawered the President to establish procedures for cour t~ .mar tml . ' ~~  
The purpose behind granting the President the power to promulgate 
procedures was to obtain a uniform system for all courts-martial, LT- 
respective of branch of serrice The President was to establish BYL-  
dentiary mles that followed BC nearly as possible the generally 
established rule of law m order to assure standard protections to 
mih tav  accuseds In R C M. 1004, the President has set forth the 
procedures to be followed in capital sentenang proceedings The ques- 
tion IS. however. ivhether R.C M 1004 LB truly procedural. m which case 
it LS properly promulgated, or whether It 18 in fact substantive and thua 
beyond the President's mlemakmg power. 

B. SUBSTAA'TZVE VS. PROCEDURAL 
Whether sentencing cn tena  are substantive or procedural 1s an 

area in which the courts have been unable to draw a bright-line. As 
the Supreme Court has recently noted, the distinction can be 
elusive "The test must be whether a rule really regulates pro- 
cedure-the judicial process for enforcing rights and duties recog- 
mzed by substantive law and for justly administering remedy and 
redress for disregard or infraction of them."'3B 

The argument 1s made that R.C.M. 1004 1s in fact substantive and 
not procedural. The theory 1s that, in R.C.M 1004, the President has 
created a distinction between different types of c r ~ m e s . ~ ' ~  Authonza- 
tion to prescribe rules of procedure gives "no authority ta modify. 
abridge or enlarge the substantive rights of litigants 11111 T h e n  a 
rule of law is one which would affect a person's conduct pnor to the 
omet af litigation and has no design to manage angoing litigation. It 
LS a rule of substance rather than 

Much of the useful discussion on what constitutes a procedural 
change ansea In cams in which an ex post facto v~olation"~ 18 
asserted An ex post facto law 18 one "which punishes as a crime an 
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act prenously committed. which was innocent when done: which 
makes more burdensome the punishment far a cnme. after Ita com- 
misiion. or uhich deprives one charged with crime of m y  defense 
arailable according to law a t  the time when the act was com- 
mitted '''" The prohibition against ex post facto laws does not how- 
e\er apply to procedural changes I" which generates the case dis- 
cussions on what constitutes procedural change 

C. SE.YTE.VCIA-G PROCEDURES I.!- 
GEAVERAL 

The Supreme Court recently looked to changes m sentencing pro- 
cedures m Mailer i Florida ''' In 1983 Florida replaced its system 
of indeterminate sentencing with a statutory plan far sentencing 
guidelines intended to assure some consistency in the sentencing pro- 
cess 14' At the time Miller was convicted of his offenses, the sentenc- 
ing guideline provided for a presumptive sentence of three and ane- 
half to four and one.half years '" At the time he was sentenced. 
however, the sentencing guldelinea had been revised and his pre- 
sumptire sentence jumped to five and one-half to seven )ears He 
was sentenced over his objection under the revised gmdelines to 
s e ~ e n  yeare' confinement li0 

In discussing Miller's challenge to his sentence, the Supreme Court 
recognized that 'no er post facto violation occurs I f  the change in the 
law 1s merely procedural and 'does not mrease the punishment nor 
change the ingredients of the offense or the ultimate facts necessary 
to establish guilt 

Although the distinction between substance and proce. 
dure might sometimes prove elusive. here the change a t  
issue appears to have little about It that could be deemed 
procedural. The increase in points for sexual offenses in 
no a m  alters the method to be followed in determining the 
appropriate sentence. lt simply insert: a larger number into 
the same equation The commenrs of the Florida Supreme 
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Court acknowledge that the sole mason for the increase was 
to punish sex offenders more heavily the amendment was 
intended to, and did, increase the "quantum of punish. 
ment" . le' 

While the Supreme Court m Miller refused to accept an ana loc  to 
federal parole guidelines, changes to which have withstood ex post 
facto challenge, the Court's reasons do not reiate to the LSSW of the 
procedura1,substantive dichotomy.'" In fact, the discussion of the 
distinction between substantive and procedural matters provided by 
the federal courts in parole and bail cases is enlightening 

In a case dealing with bail. United States c .McCe~ahill,'~~ the Ninth 
Circuit described the procedural substantive dichotomy as "an 
attempt to reconcile the necessity for continuous legislative refine. 
ment of the criminal adjudication and corrections process with the 
constitutionai requirement that substantial rights of a cnmmal de- 
fendant remain static from the time of the alleged cnmmal act.'"" 
Applying that distinction, the court found procedural B change in the 
standards for bail pending appeal.li6 Conversely, B change that d im-  
mated the pombil i ty  of parole, probation. or suspensmn of sentence 
for a certain category of offenders did not 'merely change the sentene- 
ing procedure, but alter[edl the substantive sentence to be Im- 

In Cnited States 0. Crozier'5s the petmoner challenged the applica- 
tion of new forfeiture rules to her Walke, Mho was an indicted co. 
conspirator of Crozier but who was not indicted for engaging in a 
contmumg cnmmal enterprise with him was placed under a re- 
strammg order that prevented her from disposing of her personal 
property liB Under old folieiture rules, before obtaining a restraining 
order the government had to establish before trial the merits of its un- 
derlying case Under new rules. Wdke as a third part? had to wait 

..I57 

"?d at 2453 wptauan omitted8 
mid ar 2463-64 The Court determined rhaf the rei.red rentenring gmdelinei >\ere 

l a w  for ex post facto purpoiei were not Aorible euidepoaf. but ~~gn i f i can r  hurd!ei for 
an accused, and dlree:l) and s d i e r i e i i  affected sentences 

"4765 F 2d 649 9th Clr 1985, 
:-Id a t  650 

at 2453   quo tau an omitted8 

F 2d 649 9th Clr 198 
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until after Crozier's tnal  was concluded before she could protect her 
property interests The Ninth Circuit determined that the ne\\ d e s  
do not "change the fact of forfeiture as punishment but merely ea- 
tablish[l the procedure by which folieiture will be c a n e d  out Therefore, 
Wolke iwll not face any greater punishment as a result of the new 

Thus where the fact and amount of pumrhment I S  already es- 
tablished, changes in how the actual punishment LS assessed are pra- 
cedural Because the various articles ofthe UCMJ on the substantive 
offenses include deiineanon of those that carry the maximum sen- 
tence of death. R C RI 1004 thus would appear to be procedural The 
LSSUB then becomes. a3 it did when delegation of Sentencing power 
naa under re\ iew,  whether the unique nature of the death penalty I S  

such that thij  canclus~on should not be drawn 

1.162 

D. CAPITAL SE.1'TE.SCISG PROCEDCRES 
Time and again in its death penalty cases, the Supreme Court has 

stressed the need for constitutionally adequate procedures jb* 4 s  the 
Court summarized in Colifoornio V .  Rarn~s . :~ '  ''liln ensuring that the 
death penalty 1s not meted out arbitrarily 01 capriciously. the Court'? 
principal concern has been more with the procedure by which the 
State imposes the death sentence than with the substantire 
factors ' 169  

Precisely i ihat  LS procedural to  the Supreme Court in a death 
penalty case 1 3  an interesting question In Beck L .41abarna1bfi the 
Supreme Court reviewed Alabama's felony murder rule. which pro- 
hibited the judge from instructing the jury an lesser included offenses 
in a capital case Thejur) had tno choices onl: either acquit rhe 
accused of the capital offense: or convict and impme the death penal- 
ty It was essentially an all-or-nothing judgment. with findings on 
lesser included offenses not being an option The trial judge would 
then consider aggravating and mitigating factors and could refuse to 
impose the death sentence and inaread sentence the defendant to life 

168 



19891 DEATH PENALTY STANDARDS 

impnsonment.'66 The Supreme Court found this system con- 
stitutionally inadequate but, interestingly, regarded even a Iimita- 
tian on permissible findings to be procedural: 

To insure that the death penalty is indeed imposed an the 
basis of ''reason rather than emotion," we have mvalidated 
procedural rules that tended to dimmmsh the reliability of 
the sentencing determination. The same reasoning must ap- 
ply to rules that diminish the reliability of the guilt de- 
termmation.'69 

In Dobbert o. Florida"" the petitioner mounted an attack on hi8 
sentence to death an the grounds that,  among other things. the 
changes to the state capital punishment scheme violated the can- 
stitutional prohibition against ex pmt feaeta h a .  Dabbert committed 
the first degree murder of his nine-year-old daughter in late 1971 and 
the second degree murder of his seven year old son in early 1972.'-' 
After B sentencing hearing before judge and jury in accordance with 
the then-current Florida death penalty Statute. the jury weighed 
aggravating and mitigating circumstances and the majority recom- 
mended life ~mpr i sonmen t . ' ~~  The trial judge overruled the jury's rec- 
ommendation and ordered the death ~en tence . "~  

From Dobbert's paint of view. a critical issue was the change in 
functions ofjudge and JUT between the time when he committed the 
murder and when he was tried In July 1972 the Florida Supreme 
Court found its death penalty Statute inconsistent with Furmon and. 
in late 1972. Florida enacted the new death penalty statute found 
constitutional in Pmffitt Under the new death penalty Statute in 
effect a t  the time of his trial the jury rendered an  advisor). verdict 
after hearing evidence on aggravating and mitigatmg circumstances, 
with the judge making the final sentencing decision lis Under the 
capital sentencing scheme in effect at the time of the murder, the 
death penalty was presumed unless the jury recommended mercy, 
however, a jury recommendation of life Imprmnment was not subject 
to review by the tna l  judge li6 
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Reviewing Dobbert 3 assertions the Supreme Courr "concludeldl 
tha t  the changes in the law are procedural and on the vhole ame- 
Iio1ative. and there la no ex post facto \ d a t i o n  '" The prohibition 
against ex post facto laws does not apply to procedural changes and. 
in Dabbert's case "the change in the statute ~ 1 8 3  clearly procedural 
The new statute simply altered the methods employed in determining 
whether the death penalty was to be Imposed; there was no change in 
the quantum of punishment attached to the crime "lie 

In applying Dobbert to ex post facto challenges t o  new sentencing 
rules in capital cases. the courts have split Some find new rules sub- 
stantive and prejudicial. others find their sentencing changes to be 
procedural The result in an? given case appeara to be somewhat arbi- 
trary 

4n interesting ex post facta case involving a change in aggravating 
circumstance3 1s State o Correll liq Correll was involved m multiple 
murdera and at  his capital sentencing hearing. the pro~ecution in 
addition to aggravating factors in the statute at  the time of his 
C I ~ ~ I E .  uled an additional aggraiating circumstance that was added 
to the statutory scheme after his crimes that he was convicted of one 
or more other homicides in cannectmn with the offense on which he 
was being sentenced The Arizona Court concluded. albeit with Y I T -  
tually no discussion. that the n e s  aggravating circumstance was a 
substantive rather than procedural change I"' 

The Louisiana Supreme Court came t o  a smular concIus~on in State 
L. Jordan I" Jordan was convicted of first degree murder. and the 
p r y  recommended the death sentence when 11 found as an aggravat- 
ing circumstance that he committed the murder while engaged in the 
perpetration or attempted perpetration of armed robbery or aggra- 
vated burglar? "' On appeal his Con\iction $\-as affirmed but his sen. 
tence set aside and remanded far a nea sentencing hearing l r i  At his 
new sentencing hearing Jordan sought b? motion ~n limine t o  pre- 
vent the state from using ~n sentencing his pnor  record of criminal 
C O ~ Y I C ~ I O ~ S ,  an aggra>atmg ~ i r ~ u m s t a n c e  added by the legislature 
after the date of the murder '" The supreme court determined that 

170 



19891 DEATH PEXALTY STANDARDS 

the statutory amendment. which provided the addltlonal aggravating 
factor. was "a substantive change in the law'' and ruled that "Itlo 
apply rhla enhancmg amendment to the aggravatmg circumStances 
to the sentencing procedure of this defendant far thls crime 1s an ex 
post facto application of the  la^^''"' 

Other courts. however. have made a determination. often based an 
Dobbert. that changes in state aentencmg provismns do not constitute 
ex post facto violations. on the ground that the changes are pro. 
cedural and not substantive 

A case in point is Jaehson L,. State,'86 in which the state supreme 
court reviewed the Mississippi mandatory death penalty scheme The 
court determined that the legislature had intended to enact a death 
penalty statute that would meet constitutional requirements. How- 
ever, the decisions in Gregg and other cases subsequent to the l e g  
Islation's passage made it clear that the mandatory death penalty 
provisions were unconstmtmnal. Reading the statute B mandatory 
capital pumahment language as permissive. the court. "hln the ex- 
ereme of [nil  inherent power tu prescribe rules of procedure.' es- 
tablished a bifurcated sentenang proceeding and dehea ted  the rules 
for admmsibility of aggravating and mitigating evidence.'" Presld. 
mg Judge Inzer in dissent agreed that the court had the inherent 
power to prescribe rules of procedure bur disagreed that the court 
could "invade the legislative field and amend B Statute under the 
g u m  of construing It. or prescribing Court procedure ' la' 

In Bell u Statel" the accused shot to death a convenience store 
manager in May 19i6 He w a ~  convicted of capital murder m a  bifur- 
cated trial that followed the sentencing procedures established by 
Jackson. and his challenge to the application of Jackson to him was 
given short shrift by the Mississippi Supreme Court.'30 First. the Ian 
pnor to Jmchsan mandated the death penalty and thus he benefited by 

Moreover, the requirements of Jaehson affect pro- 
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cedure and not substance and on the whole are amelmatire In such 
case. the appellant is not subjected to an ex post facto iiolatmn "'' 

The Fifth Circuit in Jordan u. W a t k ~ n s ' ~ ~  dealt with a challenge by 
an accused aentenced to death under the Jackson procedures. Jordan 
argued that the Jackson changes constituted an ex post facto no la -  
tmn as substantive changes that worked to hie detriment. The Circuit 
court recognized that the Missms~ppi Supreme Court "exermed its 
'inherent power' to promulgate rules to prescribe what it considered 
to be the necessary procedures and guidelines for Imposing the death 
sentence '"" Reasoning that Jordan's ex post facto argument a a s  
"indistingu,shable" from the petitioner's argument in Dobbeit. the 
circuit court rejected Jordan's challenge and determined that the 
Jackson changes were procedural in nature 19' 

Subsequent to Jackson >hssissippi enacted a statute that set forth 
different procedures BE well BE aggrmating and mitigating cmum-  
stances The state aupreme court rejected a challenge to those pro- 
v~sions. again noting that the amendments "did not affect the sub- 
stance of capital law hut merely made changes in the procedures b? 
which such cases were to be tried ' l S 6  The court. ~n rejecting the ex 
post facto argument. applied the Dobbeit "[Omding that the statutory 
changes made between the time of the crime and the time of the trial 
were 'procedural. and on the whole ameliorative.' ''L9i 

The Montana Supreme Court addreseed a ~ imi l a r  issue in Stote c 
Coleman Is' Coleman was convicted of deliberate homicide. aggra- 
vated kidnapping, and sexual intercourse without consent. and he 
was sentenced to death.'" On appeal, the state supreme court found 
the death penalty uncansnrutionally imposed because It was pur- 
suant to a mandatoly capital punishment scheme Coleman'a sen- 
tence was set aside on appeal and his case was remanded for a ne\< 
sentencing hearing The trial court applied new sentencing Btat- 
utea enacted in the interlude between the comm~ssmn of the capital 
offense and the resentencing '@' The new Statute provided a scheme 

"'661 F 2d 1067 AI noted abore ~r~lpm note 187, the court did mgree that the J a c k .  

"Jordan 681 F 2d 81 1058 
 EO^ euldelinr; failed ro sufficienrli channel the s e n ~ e n ~ e r d  discretion 
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for Imposing the death penalty: separate sentencing hearing, consid- 
eration of aggravating and mitigating circumstances, written 
findings and conclusions, and expedited review.2a2 The court noted 
that the crime of aggravated kidnapping had always been punishable 
by death or imprisonment and that the new rules "related only to the 
procedure the court must follow in Imposing the ~entence."'"~ Fur- 
ther, because the law in effect a t  the time of the crime mandated 
death while the new statute allowed a discretionary sentence, the 
new sentencing scheme was less onerous and hence not ex post 
facto.204 

The changes made by the 1977 enactments affected only the 
manner ~n which the penalty indicated by statute was to be 
determined and imposed They did not deprive Coleman of 
any defense premously available nor affect the criminal 
quality of the act charged Nor did they chang$ the legal def- 
inition of the offense or the punishment to be meted out 
They did not make an act enminal which was innocent when 
done: they did not increase the penalty for the cnme. The 
quantum and kind of proof required to establish gullt, and 
all questions which may be conmdered by the court and jury 
in determining guilt or innocence. remained the same. No 
substantial right or immunity possessed by Coleman a t  the 
time of the commission of the offense was taken away by the 
1977 enactments 2oE 

Reconciling the approaches taken by these V ~ ~ ~ O U S  courts IS dlf. 
ficult, if not impossible However, there is one apparent but un. 
articulated distinction that applies to most. If not all of the cases 
Where the aggravating circumstances were first established in a cap. 
ita1 sentencing scheme that had no provision for aggravating factors, 
the new sentencing scheme was found procedural Where. an the oth- 
er hand, neu aggravating factors were added to an already exlstmg 
scheme of aggravating circumstances. they were found to be sub- 
stantive. While such a distinction does not make much legal sense IS 

procedure should, after all, be a procedure whenever It 1s es- 
tablished,, It does answer the Instinctive reactmn to an ex post facto 
challenge to a new aggravating circumstance. If the pronsmns for 
applying the aggravating circumstance did not exist a t  the time of 
the offense end other aggravating circumstances dcd applj ,  there IS a 

"?d at  1012 

"-Id 
" I d  at ,015 
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sense that the accused was not on notice that hia offense warranted 
the death penalty In comparison if the statute a t  the time of the 
offense declared all such offenses capital. without reference to an: 
aggravating factor. then the accused is an notice that the offense 
nnght warrant the death penalty 

It may be said. generally speaking. that an e x p o s f  facto law 
one which imposes a punishment for an act which was not 

punishable a t  the Lime It was committed. or an additional 
punishment to that then prescribed. or changes the rules of 
endence by which less or different testimon? 1s sufficient to 
coniict than was then required or. in short. in relation to 
the offence or its consequences. alters the situatmn of a part; 
LO his disadvantage, but the prescription of different modes 
of procedure , leaving untouched all the substantial pra- 
tections with which the existing law surrounds the person 
accused of crime lis1 not considered within the can- 
stitutional limitation '"' 

The issue then LS whether and haw this distinction applies to R C hl 
1004 

E. RLLE FOR COLRTS-MARTIAL 1004 
The challenge to R C 11 1004 1s directed principally to section I C ' .  

which delineates the aggravating factors. at least one of which must 
be found before death may be adjudged The argument 1s most cogent 
if viewed in layman's terms nhen  Mattheua declared the military 
sentencing procedures deficient. the court ' ' t h rw  out'' the military 
death penalty. thus. when the President issued R C &I 1004. he "rein- 
?rated" the death penalty Under rhis anal?s~s.  I t  logically flows that 
the President had in fact altered rhe quantum of punishment by au. 
thonnng the death penalty where it could not previousl? be ad- 
Judged The President has in effect. created capital and non-capiral 
cases, a rubstantire task he cannot assume 

Jvhlle thls argument has appeal I t  1s premised on error The death 
penalt? wa i  neier "thrown out " The court in 2lattheiLs found the 
court-martla1 senrencing procedures to be deficient Rule for Couta- 
Zlartlal 1004 does not change the punishment far the clime. the pun- 
lahment 1s set forth in rhr Code What R C bl 1004 establishes 1s the 
method a h x h  must be folloa.ed before court members c m  sentence 
an accused to death Applyng the analrais developed abme because 
there \>ere no aggravatm,q facrars delineated far capital oFfenses prlor 

L i L  L 4 
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to R C.M 1004, the Rule IS procedural However, now that R.C.Y. 
1004 has established aggravating factors, any addition to the list 
might. under the L a u ~ s i a n a ~ ~ '  and A n ~ o n a ' ~ ~  approaches, be sub. 
stanrive. Until that  challenge IS mounted, however, there is solid 
ground for the position that what has been established in R.C.Y. 
1004 1s purely procedural, a method for determmmng sentences in cap- 
ital cases, and not a substantive change to the quantum of punish- 
ment 

V. THE PRESIDENT AS COMMASDER IN 
CHIEF 

A .  ZNTRODUCTIOiV 
The final basis asserted far the Presidential promulgation of 

R C hl 1004 18 the poner he holds under the Constitution as Com- 
mander ~n Chief of the armed forces. The question 18. however. juat 
how far that power extends, particularly in a peacetime environment 
The Constitution provides that Congress has the ultimate authority 
to "make Rules for the Government and Regulation of the land and 
naval Forces."zoB Nevertheless. the President as Commander in Chief 
also has the pamer to establish rules and regulations for the armed 
forces.210 With respect to the admmstratmn of the nation's military 
forces, his power to establish rulea and regulations 1s "undoubted."'" 
He has the independent power "to deploy troops and assign duties as 
he deems neces~arl..""~ He can also control the quality of that farce 
the commissioning of officers, for example, ''is a matter of discretion 
s i th in  the provmee of the President as Commander in Just  
how far his power extends to control the armed forces ~n order to con- 
duct or mitiate an undeclared war 1s an open question,'" but he 
clearly has abundant authority to conduct military operations. His 
power as Commander in Chief 1s "vastly greater than that of troop 
commander. He not only has full power to repel and defeat the enemy, 

Fax example the Supreme Court refused to  conrider the President's authority a i  
Commander ~n Chief to conduct the war in Vietnam See I g , DsCorta > Laird 405 
U S  979,19721 Masiachurettz 5 L o r d ,  400 LT S 866 '19701 Srr d s o  the i Z  a i  Powers 
Resalutmn. 60 L S C $ 0  1641-1546 819628 

l i 5  



MILITARY LAW REVIEW I\.Ol 125 

he has the poiver to occupy the conquered terntar)  and to punish 
those enemies who violated the law of ~ a r . ' ' " '  

B. HISTORICAL BACKGROCVD 
Pnor to the adoption of the Constitunon. Congress exercised all 

governmental powers although General Xashmgton "was \ested 
with full power and authorit, to act as he should think fit far the good 
and welfare ofthe SBTYICIS. and enjoined to muse strict discipline and 
order to be observed in the army.""bThe Constitution tranafeerred to 
the President the executive p m e r  as hell  as the function of Com- 
mander in Chief a function left undefined 

To [the function of commander-m.chxfl therefore were prop- 
erly to be regarded as attached. (with such modifications as 
the neir form of the government requred.1 the poaers m g i -  
nall: xejted in Cangreaa and delegated by it LO the com- 
mander-in-chief of Its arm?.  and which had been exercised 
by the latter up to this period Among these powers x a s  the 
authority properly incidenr to chief command. of Issuing to 
subordinates and the army at  large such orders as a due con- 
sideration for miiitary discipline might require and. among 
these. orders directing officers t o  assemble and ini'estigate 
cases of misconduct and recommend punishment therefor- 
in other nords order? constituting courtr.martial ''' 

In discussing the function of the Commander in Chief, Hamilton 
compared it to the role of the British monarch 

The President E to be cammander-m.chief of the army and 
navy of the United States In this respect his aurhonty 
would be nommall? the same w t h  that of the klng of Grear 
Britain. but in substance much inferior to it It would 
amount to nothing more than the supreme command and di- 
rection of rhe milltar) and naval forces. as first General and 
admiral of the Confederacy. while that  of the Brltlsh kmg 
extends t o  the declaring of war and to the raising and 
regdoting of fieets and armies.--all which. by the Constnu- 
tion under consideration. would appertain t o  the 
leemlature 2 - 1  

. .  . .  \. ._ . I  . . . . . . . .  - , . . .  . . . . . . . . . . .  . 1 7  : .i I 
. . . . . . . . . . . . . . . . . .  . . .  .:, ,, . . . . .  
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The designation of the President as Commander in Chief was to 
assure that "the direction of war" would be conducted "by a single 
hand.'"2" Thus. the Founding Fathers did not intend to give the Cam- 
mander in Chief a blank check Them Intent. consistent with the con- 
cept of separation of pow-em. was to split authority over the armed 
forces. The President. as Commander in Chief. was tasked with op. 
erational control, while Congress had the broader authority over and 
responsibility for the nation's milnary force 

The extent of the President's operational control has not gone un. 
challenged Typically casea dealing with the President's powers as 
Commander in Chief inrolve actions taken during hostilities. or, iub- 
sequent to hostilities. during occupation of enemy territory The 
outer limits of his authority were arguably tested in Flemmg o 
Page,22' which turned on hm power to extend national boundaries 
through conquest The ISSUB was whether goods shipped from the part 
of Tampico. 3lex1co. which had been taken and held by U.S forces, 
should have duties levied an them as goods shipped from a foreign 
port The Court. in reaching its decision. looked at the impact of the 
military operations' the port %vas in the porsesmn of the United 
States End governed by military authorities. acting under the orders 
of the President.'23 Nevertheless, the extension of U S boundaries 
could only be accomplished by treaty or by leglslatlon 

[It] 18 not a part of the power conferred upon the President by 
the declaration of u a r  His duty and his poner are purely 
militarj As commander-in-chief. he 1s authorized to direct 
the movements of the naval and military forces placed by 
law a t  his command. and to employ them in the manner he 
may deem most effectual to harass and conquer and subdue 
the enemy. He may invade the hostile country, and subject It 
to the sovereignty and authority of the United States But 
his conquests do not enlarge the boundaries of this Union, 
nor extend the operation of our institutions and l aus  beyond 
the limits before assigned to them by the legislatire 
power 224 

The Commander in Chief IS empowered not only to fight foreigm wars, 
but also to suppress internal insurrection. In the Prize Cases."'own- 
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ers of ships seized a3 violators of President Lincoln 5 biockade of 
aouthern parts challenged the blockade. which had been ordered p n o r  
to any leglslatlbe recogmtmn of a war The Court rejected the chai- 
lenge. natmg the President's duty as Commander in Chief 

If B uar be made by invasion of a foreign nation the Presi- 
dent 1s not only authorized but bound to resist force by force 
He does not initiate the war. but IS bound to accept the chal- 
lenge aithout waiting for any special legislative authority 
And whether the hostile party be a foreign Invader. or States 
organized in rebellion. it I S  not the less a war 

. .  
Khether the President ~n fulfilling his duties, as Com- 

mander-in-Chief. in suppresmg an insurrection. has met 
with such armed hostile resistance. and a civil uar  of such 
alarming proportions as w l l  compel him to accord to them 
the character of belligerents. is a question to be decided b i  
him and this Court must be governed by the decisions and 

of the political department of the Government to which 
power WBE entrusted He must determine what degree of 

force the crisis demands 

As to occupied territory. he 1s authorized "to exercise the bel- 
ligerent rights of a conqueror. and to form a civil gwernment of the 
conquered terntory ""' As the Supreme Court noted in Madsen L 
K z n ~ e / l a , ~ ~ ' a s  Commander in Chief, the President in time ofwar may 
prescribe the jurisdiction and procedure for military commissions and 
like tribunals in occupied terntor>-, a power that sometimes ''~urvives 
cessation of hostilities The President has the urgent and Infinite re- 
sponsibility not only of combating the enemy but of governing any 
terntor? occupied by the United States by farce of a ims ' '22y 

Further. i n th  respect to captured territory. even when thar ter- 
ritory 1s not 'foreign." the Commander m Chief has the power to es- 
rablish pronsmnal courts Thus. in The Grapeshot.'30 the Supreme 
Court found conetitutionally proper the establishment of prons~onal 
courts in Louisiana during the C i n l  War The dut: of the national 
government in occupying formerl: Confederate territory uas  to pro. 
vide for the remainder of the war for the secunty of individuals and 
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property. and for the administration ofjustice, a duty typical of one 
belligerent occupying the territory of another. "It was a military 
duty, to be performed by the President 88 commander-nchief, and 
intrusted 8 s  such with the direction of the military force by which the 
occupation RBS held."'3' The power t o  create courts in occupied ter- 
ritory includes courts of both civil and criminal jurisdiction 

Once the territory cease8 to be hostile foreign territory. however, 
the President no longer holds unlimited power as Commander in 
Chief. For example, during the war with Spain, he had full authority 
over Puerto Rico, until the island was ceded to the United Stater by 
treaty 13s Once Puerto Rico ceased to be hostile foreign territory, 
while the right to administer It continued until congressional action, 
that administrative authority was no longer absolute 

Thus. both as t o  foreign war and internal insurrection. the Pres,. 
dent has all those powers consistent with the need of the military 
force to assure that territory held by it will be secured The President 
can conduct operations, conquer territory. and admimster Lt until 
Congress takes further action He cannot, however. by conquest ex- 
pand the national boundaries. In sum, while the President has ex- 
tensive authonty in conducting operations while wearing his "mili- 
tary hat." his actions as Commander in Chief may not extend beyond 
the military sphere and into the political arena, except as necessary 
to maintain the status quo until Congress takes action. So long as his 
actions are Incident to his function as military leader, a broadly in- 
terpreted concept. his actions are proper 

Recently the Supreme Court has Indicated another area m which 
the President as Commander in Chief has the power to act. the pro- 
tection of national secuntg information 

The President. after all, is the "Commander ~n Chief of the 
Army and Kavy of the United States.' His authority to clae. 
jify and control access to information bearing on national 
security and to determine whether an individual is suf- 
ficiently trustworthy to occupy a position in the Executive 
Branch that will give that person a c c m  to such information 
flows primarily from this constitutional investment of power 
m the President and exists quite apart from any explicit con. 
gressianal grant 235 
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This power. too, 1% consistent wlth the mtm that the Presidenr IS 

uniquely qualified and responsible for the military's operational con. 
trol Conceptually. there are significant s m i l a n t m  between assur- 
ing that information critical to national security 1s safeguarded and 
assunng that captured terntory is secured bath are essential t o  effec- 
tlve m h t a r y  oper.lt,ona 

To summarize. the powers of the Commander in Chief generally 
f l o w  as they logically should, from the role envisioned for him by the 
Founding Fathers as "the single hand'  tasked with "the direction of 
war" in d l  Its various facets. 

Even where the need to respond to a military c n s s  arises, however. 
the President's power as Commander in Chief 1s not unlimited Dur- 
ing the Korean um, fearing that an imminent nation-wide strike of 
steel workers would threaten the national defense, President Truman 
ordered the seizure of most of the nation's steel mills. an acr sub. 
sequently found to be beyond the President's canetitutional power 
The Supreme Court in Youngstom Sheet and Tube Co i Sowqer 
summarily rejected the government argument that the President as 
Commander in Chief prop& exercised his military poaer in seizing 
the mills in light of the 'broad ~ O W W S  m military commanders en. 
gaged in day-to-day fighting in a theater of war ""' "Even rhough 
'theater of war be an expanding concept. we cannot wirh faithfulness 
to our constitutional system hold that the Commander-in-Chief of the 
Armed Forces has the ultimate p ~ e r  as such to take possession of 
pnvate propertj- I" order to keep labor disputes from stopping pro- 
duction ' 

Juetice Jackson. in his concurring opin~on,  expounded on the paw. 
ers of the President as "Commander in Chief of the Army and Nary  of 
the United States " 

There criptic words have given rise to some of the most 
persistent controversies in our constitutional history Of 
course, they ImpI? something more than an empty title. Bur 
just what authorit, goes uith the name haa plagued pres)- 
dential advisers who would not waive or narrow 11 b i  
nonassertion )et  cannot say %,here It begins or ends. It un- 
doubtedly puts the Nation's armed farces under preaidentlal 
command 

""Yaungrfoun Sheer and Tube Ca % Seu)er 313 U S  579 819V28 ''id 
'I" 

at  687 
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He has no monopoly of "war powers,'' whatever they are. 
While Congress cannot deprive the President of the corn- 
mand of the army and navy, only Congress can provide him 
an army or navy to command. I t  1s also empowered to make 
rules for the "government and Regulation of land and naval 
Farces," by which i t  may to Some unknown extent impinge 
upon even command functions 

While broad claims under this rubric often have been 
made, advice to the President m specific matters usually has 
carned overtones that powers, even under this head, are 
measured by the command functions usual to the topmost 
officer of the army and navy. Even then, heed has been taken 
of any effort of Congress to negative his authority. . . . 

His command power i8 not such an absolute as might he 
implied from that office in a militaristic system but 18 suhiect 
to limitations consistent with a constitutional Republic 
whose law and policy.makmg branch 1s a representative 
Congress.238 

In sum. the function of Commander in Chief is precisely that which 
the title indicates. he is the "first Genera? of the nation's military 
forces, tasked with its operational control. That function grants 
much, although not undisputed or undivided. control over the armed 
forces. with the thrust of precedent indicating that it8 broadest reach 
is in the conduct of operations dunng time of war and in the control of 
conquered terntory The question now 1s how far that operational 
control extends over courts-martial. 

C .  APPLICATIOA- TO COURTS-MARTIAL 
The difficulty in determining the scape of the Commander m 

Chief's powers, particularly with reapect to courts-martial, lies in 
applying different and potentially inconsistent parts of the Constitu- 
tion. As has been seen, the President 18 empowered to act as Com- 
mander ~n Chief of the nation's military forces. Yet, Congress has 
been granted the power to make rules and regulations for the armed 
forces. The question is where to draw the line between thaw two 
grants of authority. 

In United States o Smithz4' the Court of Military Appeals analyzed 
the distmctmn between the powers over the armed forces belonging to 
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Congress and those belonging to the President as Commander in 
Chief The court reviewed the history of rhe Constitution and con- 
cluded that the Founding Fathers were convinced that the Executive. 
unlike the British monarch, should not h a w  the sale power o f r a i m g  
and regulating the nation's armed forcea 

lIln the military field, the powers attrbuted to the King by 
Blackstone were distributed to the President and to the  can^ 
greai The President succeeded the King. ivha commanded 
fleets and armies, and was made Commander-in-Chief of the 
Army and Navy of the United States. and of the militia of 
the several States, when called into the actual service of the 
United States But the King 5 power to r a m  armies. provide 
a navy and LO make rules for the government and regulation 
of the land and naval forces. was transferred from the Execu- 
tive to the Legislative branch of government 

The language of the Conatitutian makes the Presidenr 
Commander-in-Chief of the Armed Forces and puts no 
tation on his power in this capacity. Indeed the p a w  
the words exemplifies the totality of hi? authority in that 
respect. The identical situation exms in the provision grant. 
~ n g  the power to Congress 'To make Ruler for the Govern- 
ment and Regulation ofthe land and naval Forces."There E 

no limitation in the constitutional language giving this pau- 
er to Congress 241 

In Reid L Coiert"' the Supreme C o m t  nored that the power of the 
Commander in Chief over courts-martial was by no means a claied 
question ' i t  has not yet been defimiely establiehed to u h a t  ertent 
the President. commander-m.chief of the armed forces. 07 his del- 
egates. can promulgate, supplement or change substantive military 
la\\ as well as the procedures ofmilitary w w t s  in time afpeace. or in 
time of war ""' Military courts hare taken the position that.  in gen- 
eral. the President cannot promulgate or change Fubstantive military 
law "ltlhe President B power as Commander-in.Chief does not em- 
body legislative authority to provide crimes and offenses "" HP may 
only prescribe rules of evidence and procedure and establish maxi- 
mum punishments ''' That he can pre3cnbe substantlie rules m 
light of the constitutional iteration that Congress has the authonry 
to make the rules for the government and regulation of the armed 

' " Id  at 11: 
-"3iius 1,195:s 

' 'Omted Smtea 5 hlcCormirk 30 C \I R 26 2b C 31 4 1Y60 
- I d  

'id a t  3b footnote omitted8 
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forces LS "questionable "24bThe designation as Commander in Chief la 
‘consistent w t h  hls role as the chlefexecutae officer of the Govern- 
ment. rather than an attempt to confer legislative authority on 

Thus for example, he cannot provide the standard for men- hlrn ..A17 
tal responsibility Bhich 1s a matter af "substantive law "'" Where, 
however, Congress has defined offenses and provided for prosecutmn 
by courts-martial but has failed to specify all the necessary pro- 
cedures. the President must formulate those procedural rules.i4s 

While the President carries much power as Commander in Chief 
over the forces under his command. the militaryjustice system 1s not 
a creature of his making 

The discipline necessary to the efficiency of the army and 
navy. required other and swifter modes of t na l  than are fur- 
mahed by the common law courts. and, in pursuance of the 
power conferred by the Constitution. Congress has declared 
the kinds of t na l ,  and the manner in which they shall be 
conducted, far offences committed while the party 1s in the 
militarj- or nary  service "' 

That the court.martia1 system falls within the congresmnal realm of 
authonty 1s confirmed by the fact that the President establishes 
court-mama1 procedures pursuant to authority that Congress 
delegated to him in Article 36. UCMJ 

Are the two lines of authonty consistent the one line based on Con- 
gress s power to make rules and regulations for the armed forces. the 
other line based on the Commander in Chtef's "undoubted power to 
establish rules and regulations for the administration of the nation's 
military? Analytically. It appears that the two can be reconciled, per- 
haps more on common sense grounds than an any pure legal theory. 

The President has supreme command over the forces and can es- 
tablish necessary rules and regulations of an administranre nature 
to protect his command. Congress. on the other hand, has broad pow- 
er over the military forces, which includes of course Its legislative 
function8 The delineation of substantive criminal offenses is within 
the ambit of Congress Between the two distinct areas- 

'"United States 1 Jones. 19 31 J 961. 968 n 12 # A  C hl R 1985 aff d ,  26 11 J 353 

Cook. J ,  concurring 
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administrative measures incident to supreme command. and sub. 
stantire lai<,--lies the disputed territory of Criminal lax rulemaking 
Although there 1s support for independent Presidential anthorny ~n 
this area,"' it appears to be more of a legislative function LVhile 
Congress has chosen to delegate some of its rulemakmg authonty ~n 
the criminal area to the President. It has retained Its subetantiie 
authority over the nation's mhtarg forces Certainly some of the 
rules established pursuant to this delegation may impact in a sub. 
stantid way on the militarypstice slstem, such 8s  rules relating to 
admissibility of e\idence Nonetheless. the? are procedural and not 
substantive 

D. COA'CLISIOA%- 
Interestingly. the Court of Militarg Appeals in Motthews applied 

c~vi l ian precedent to the military's death penalt) scheme because 
there vas no "mhta ry  necessity" for distinguishing court-martial 
capital sentencing procedures from their civilian counterparts '" It 
would be ironic to see a conatitutionallg mandated c~vi l ian sentenc- 
ing scheme engrafted on the military justice system through the oper- 
ation of the President's military powers Logic and precedent dictate 
that this should not be the result. should R C hI 1004 fail under the 
President's paaers under Article 36 or Article 56, It should not be 
rescued by his powers as Commander in Chief. As Commander in 
Chief ofthe nation's military forces, he 1s empawred by the Constitu- 
tion to conduct militarl operations and orgamze and direct the force 
as he deems militanl:- necess~ry. To adopt Justice Jackson's analysis 
in Youngstoun. he has the pawel Incident to command. He does not 
have rhe power to establish substantire law for the military justice 
system or to provide for capital punishment where the legislature has 
chosen not to do so 

VI. SUMMARY 
The President has the power under Articles 36 and 56 of the UCMJ 

to promulgate R.C.M 1004 He has been properly delegated abun. 
dant authority to act in the areas of maximum punishments and 
court-martial procedures, particularly In view of the extenme his- 

?-Sei S i a m  v L-nired Stares 165 U S  553 665 18978 Other cases cited for 1". 

dependent presidenrml rulemaking power m e  Ex p a n e  Reed 100 US 13 1879 and 
Smith i Rhime).  116 U S  167 ,1866 although. ~n fact. the aurhorirv exercired 10 
those cases UBI Bared on s ~ a f u i e  

'5211etlheus. 16 >I J at  369 
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tory of Presidential action in these areas. In Youngstown Justice 
Jackson articulated three groupings of situations in which a Presi- 
dent may attempt to exercise power. "1. When the President acts pur. 
suant to an express or implied authorization of Congress. his author. 
Lty 18 a t  its maximum, for It includes all that  he possesses in his own 
ngh t  plus all that  Congress can In promulgating R.C M 
1004 based an Articles 36 and 56. the President has j u t  such broad 
authority. However, promulgation grounded in his role as Com- 
mander m Chief would not rest on such extensive authority 

Justice Jackson continued, explaining the two other types of aitua- 
tmna: 

2 .  When the President acts in absence of either a con- 
gressmnal grant or demal of authority, he can only rei>- upon 
his own independent powers, but there 1s a zone of twilight 
m which he and Congress may have concurrent authority, or 
in which its distribution 1% uncertain Therefore. eon. 
gressmnal inertia, indifference or quiescence may same. 
times, at least as a practical matter. enable. If not invite, 
meamres of independent presidential responsibility In this 
area, any actual test of power i s  likely to depend on the Lm- 
peratires of events and contemporary imponderables rather 
than an abstract theones of law. 

3 When the President takes measures incompatible w t h  
the expressed or implied wil l  of Congress. his power 1s a t  its 
lowest ebb, for then he can rely only upon his own con- 
stitutional powers minus any constitutional powers of Con- 
gress aver the matter.Z54 

Because Congress has not displayed ''inertia. indifference or quies- 
cence" in establishing substantive law and capital offensea for the 
military, it seems clear that, absent the delegations ofArtides 36 and 
56. the President's power to w t  independently m these areas would 
be "at its lowest ebb." Yet his authority as Commander in Chief is 
essentially a function of command; It does not empower him to s1t as 
8ome Sort of super-legislature for the military. Only Congress is con- 
stitutionally authorized to act to provide substantive law for the na- 
tion's armed forces. Hence. were it not for Articles 36 and 56,  the 
President could not properly promulgate R C hl 1004 based solely on 
his power as Commander in Chief. 





A COMPREHENSIVE LOOK AT THE NORTH 
ATLANTIC TREATY ORGANZATION 

MUTUAL SUPPORT ACT OF 1979 

by Captain Fred T Pribble' 

I. INTRODUCTION 
Beginning in the 1970's, Congress pressed the Department of De- 

fense (DODI to reduce the number of United States forces deployed in 
the European theater DOD efforts to improve the logistics "tooth-to. 
t a Y  ratio resulted in significant reductions in the number of combat 
serv~ce support troops stationed in h r t h  Atlantic Treaty Orgamza. 
tion (NATO) countries. This decrease in U.S. support capability re- 
sulted m a corresponding increase in reliance by U.S. forces on our 
NATO allies for logistic support 

Dunng this same time frame. U.S forces acquired and transferred 
support through the use of highly formahzed procedures Logistic 
support, supplier, and services were acquired, both from foreign go". 
ernment and commercial sources alike, by resort to commercial con- 
tracting methods and the application of U.S domestic procurement 
lawe and regulations On the transfer side. provijion of support by 
U.S. forces in response to allied requests required processing a formal 
Foreign Military Sales case under the Arms Export Control Act. 

In practice, w e  of these formalized procedures resulted in aome un. 
tenable amations for U S .  forces in training and on exercises with 
their NATO counterparts. For example, If an American unit on ma- 
newer8 needed a rank of gasoline from a Dutch umt, a formal contract 
war required. Conversely, if a Dutch unit was attached to an Amer- 
,can battalion for a couple days training, a formal Foreign Military 
Sales case had to be processed to provide food and billeting to the 
Dutch. 

As the frequency of U S requests grew. NATO countries began to 
abject to the contracting format used by U S  farces to acquire sup- 
port Their objections were baaed upon the ~nelusion of several "offen- 

. . . . . . . . 
the Nebraska bar 
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51ve' clauses in the contract documents and the U S s rarher dogmat- 
ic  insistence on applying domestic procurement laws and regulation 
to transactions conducted in the European theater A s  support wa 
requested a t  the gorernment.ro.government level. the allies felt rha 
agreements. not contracts, were the proper document format Fur- 
ther smereignty considerations dictated that international agree- 
ments. not US domestic lax.  should govern theae transaction: 
Application of formal U S  Fa n 3hhtary Sales procedures LO 

s support caused further friction 
The situation deteriorated to the point that. in the monthsjust prior 
to Return of Farces to Germany iREFORGER1 1980 the Uetherlands. 
the Federal Republic a i  Germany. Belgium. Italy. and Soriuay mdi- 
cated a refusal to prmide support to U.S forces if commercial con- 
tracting methods here to be used 

Faced with such widespread rejection to these tradmonal methods 
of acquiring and transferring support from our allies. DOD made 

sponded. and on August 4, 1980. President Carter aigned into law The 
NATO Mutual Support Act of 19 i9  thereinafter "ShlSA" or "the 
Act"1 

The NMS.4, as originally enacted. represented a specific grant of 
authority to DOD to acquire and transfer logistic support. supplies. 
and serv~ces for the benefit of U.S forces in the European theater In 
particular, Congress granted DOD special authority to acquire 
S A T 0  host nation support without the need to resort to complex eon- 
tracting procedures In addition, It authorized DOD. after consulta- 
tion with the Department of State to enter into cross.servung agree- 
ments izith our allies for the reciprocal provision of support This en- 
abled U S  forces to transfer routine logistic support outside Foreign 
Military Sales channels and. again to acquire support without the 
need to resort to formal contracting procedures 

In passing the NMSA, Congress ciearl) authorized DOD to create a 
separate. two-tracked system for acqmnng and rransfernng routlne 
logistic 3upport for European based forces Congress emmaned  that 
this would be a system parallel to. yet worklng ~n tandem with c a s t -  
~ n g  formallzed procurement and transfer procedures 

For reasons largeiy unknown DOD failed to fully seize upon the 
ImtmtlVes provided by Congress through passage of the NMSA. In. 
atead, DOD mplementmg regulations proved confusing and overly 
remlctlve Tragically. the NhlSA authority was "weP LO existlng 
acqumtion and logistics principles and procedures Servm usage of 

Alllance requests for routine log 

several requests to Congress for Ieglslarlve r e h f  Congress re. 
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the SMSA. as a result. suffered greatly from thls confusm and these 
"""eCeSEarY restnctlons 

This article presents a three-part, in-depth examination of this 
most important piece of legislation Starting n n h  post-World War I1 
Europe, the first section of the article ConcentrateS an the changmg 
relationship between the U S and its European alhes and traces the 
events leading up to passage of  the Act The second part of the article 
focuses on the Act itself All applicable DOD and Department of the 
Army IDA' implementing guidance I S  incorporated in an attempt to 
present a comprehensive yet workable picture o f  the Act for the held 
practitioner The final section of the article is deroted to a critical 
analysis of the Act This section focuses on the major problems cre- 
ated by the DOD implementing guidance and addresses some of the 
current problems encountered in service usage ofthe NMSA Empha- 
s1s 1s an the problems and expenences of the U S Army Europe and 
Seventh Army IUSAREURI, the pnmary s e r r ~ e  u ~ e r  of NMSA au- 
thority Included, wherever appropriate. are suggestions for legisla- 
t ire,  regulatory, or p o l ~ c y  changes 

11. HISTORICAL BACKGROUND 
A .  POST-WORLD WAR II ELROPE 

1 Offshore Procurement Agreements 

Bemeen 1952 and 1958 the U.S concluded a senes offormal agree- 
ments with thirteen European countries memo C O U I I I ~ E I '  govern- 
ing U S procurement of services, supplies, and construction w t h m  

See United State9 European Command Defense Acquiiition Reg Supp 6.902 lib8 
Apr  19651 [hereinafter ES'DARSI The rountrlei  lnvolied and the dater of those 
agreements are as follors 

11 The Kingdam of Belgmm. 3 September 1953 
2 '  The Gmernmenf of Denmark, 8 June 1954, 
3 '  The Republic of France 12 June 1953. 
4' Tho Federal Repnblic of Germany 7 Februar? 1967, 
6 )  The Kingdom orGreece 24 December 1952, 
61 The Republic of Italy. 31 bIarih 1954 
I '  The Grand Duehi of Luxembourg. 17 Apnl 19% 
8 '  The Kingdam of the hetherlands 7 May 1954 
9) The Kingdom of h a r r a y  10 March 1954, 

101 The Government of Spam 30 Jvli 1954 
I l r  The Republic ofTurke). 29 June 1965 
12 '  Her Malest) Q Gorernment I" the Unnfed Kmgdom of Great Brltaln 

e m  Ireland. 30 October 1962 and 
131 The Eederal People's Republlc of Yugorlavm 18 October 1954 

The full rexis of these agreements are reprmted ar EUDARS TABS 1.13 

and North- 
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then  respectire countries These agreements were executed with 
countries parncqmmg in the Milnary Assistance Program' and were 
part of the C S Offshore Acquisition Program' They were designed 
to further foreign amstance and to provide direct support to U S  
forces either deployed or conducting exercises in these countries.' 

There agreements are generally referred to as Offshore Procure- 
ment Agree:nent~.~ and were designed to "spell aut the parameters of 
the host nations eonsent under public international law to allou the 
United States to exerc~se its sovereignty. ) . e .  authority t o  contract. 
within the haat nation i territorial jurisdiction ''- Subject to any 
country-specific limitations Offshore Procurement Agreements au. 
thoiized the U S to acquire goods and ierv~ces within those countries 
through reliance on U S domestic laws. regulations, and procedures 

In addition to providing the legal authority to contract. these 
agreements were also an attempt by the U S to a m s t  rebuilding na- 
tions aftei the Second World War y In the early 1950's the European 
economies uere in complete disarray These countries aere. far the 
most part. 'actively seeking United States military procurement due 
to the poor economic mtuatmn existing in their awn countries and 
desire for hard currency and aid under the hlarshall Plan "IU 

Offshore Piocurement Agreements differed in form and content 
from country to countq Typically. however, they defined the ex- 
tent to which the U S could exercise its power to contract '' The 
agreements covered areas such as applicable contracting l a x  etan- 
dard contract terms and clauses contract placement. parties. BSSLS. 

t ame  and enforcement. cuetoms and duties, and Offshore 
Procurement Agreement8 typically pranded tuo  methods by whlch 
the L S. could acquire goods. BBTYICBS and construction direct and 
indirect procurement Direct procurement authorized the U.S to con. 
tract directly with a host nation commercial firm or individual for the 

' S i r  EUDARS 6-902 1 a)  
'Sei EL'DSRS 5-90? 1 b8 
' I d  

'Roberta. Pnratr ardPubuc  1rternaf.orzol Lou i s p o c l s  ofGor, i inment  Cnnirnctr 36 

See J Rep So 812 96th Cone 2d Seis 12 iepnnlid in 1960 US Code Cong & 

Roberta. s u p m  note d at 12 
"Thraiher skpru note 6 at 266 
l-ld 
' ~ELDARS 6-902 1 c ,  

Mil L R e i  1 12 19671 

Admin Sear 2420 2441 [hereinafter Senate Report 
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support Indirect procurement procedures required the 
U.S. to make a request for support with a host nation government 
The host nationwould theneitherprovide thegoods orservicesfromits 
own inventories or resources or subcontract with a commercial firm on 
behalf ofthe U S. Under the latter method, privity of contract general- 
ly remained with the host nation and the commercial contractor '' 

In the case of indirect procurements. the Offshore Procurement 
Agreements, while providing the underlying legal authority for the 
U S. to contract, did not operate as contractual instruments. Instead, 
the U S  and the host nation country negotiated standardized eon- 
tract documents known as "model contracts."16 These documents con- 
tamed contract provisions required by U.S statutes and regulations 
and were used to contract with the memo countries for all indirect 
acquls,t,ons." 

2 .  Foreign Military Soles Procedures 

During this same period all transfers or sales of logistic support. 
supplies. and service8 by U.S forces to NATO forces required full 
cornphance with the formalized procedures for executing Foreign Mil. 
itary Sales contained in the Arms Export Control Act Under the 
Arms Export Control Act, military sales are construed to be an in- 
strument of U S. foreign po l~cy . '~  For a country to be eligible for For- 
eign Military Sales, the followng four conditions must be me t  11 the 
aale in question would strengthen U.S. security interests and pro- 
mote world peace, 2) the President consents to the transfer, 31 the 
country receiving the item must agree to maintain the security of the 
item (so-called third party transfer concernsi: and 41 the recenmg 
country 1s otherwise eligible for transfer of the item 'O 

Procedurally, Forelgn Military Sales occur through the negotmtmn 
and execution of formal government-to-gorernment agreements that 
are quasi-contractual in nature Thew agreements. embodied within 
the DD Form 1513. Letter of Offer and Acceptance, identify the items 
or services imolved, the general and specific terms and conditions 
governing the aale, and the estimated price." Of particular note I S  

"Roberts. m p m  note 6 ac 2 2  
-See Id BL 13 
'*See rd at 23 
'-H R Rep Pia 612 Part 1 96th Cone 

lo22 u s  
"See 22 19828 
' see 22  1922, 
"Dep t of Defense Form 1613. Cnited Stater Department a i  Defense Offer and 4c. 

1st Seis 5 1979 [hereinafter House Re- 

6 i $19821 
P O l t l  

eeptance Mar 19791 [hereinafter DD Form 1;13] 
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the pricing requirement 4 key element of DOD Foreign Military 
Sales policy 1s the requirement that the pnce represent the full cost to 
the U S. Government of the sale 22 Full cost within the meaning used 
here includes the actual cost of the military item and all defence ser. 
vices, to include all administrative costs as well as a proportionate 
share of nonrecurnng research and development and production 
COEti 23 

The general conditions tor "boilerplate? aet out in the DD Form 
1513 contain several provieions required by U S. law that resene cer- 
tain rights t o  the U S  Taken in the aggregate. these reservations 
necesiitate characterizing the relationship created as quasi- 
contiactual '' For example, on its part. the L! S only agrees to exert 
i t s '  best efforts" to comply with the terms ofthe agreement regarding 
mats. payment schedules. and d e h e r y  dates '' In addition. the U S 
reaeires the right to umlaterall~ terminate the sale in the event of 
unusual or compe lhg  cmumatances '' Finally. the prices listed in 
the agreement are onlv estimates The receiving country, on the oth- 
er hand. agrees to open-ended liability. that IS. to compensate the 
U S  for all costs associated with processing of Its Foreign Military 
Sales case i- 

The Arms Export Control Act required the U S  to open a Foreign 
hlilitary Sales case in each instance supplies 01 serv~ces from U S .  
forces was requested. Of particular concern to both U.S and allied 
forces was the requirement for full compliance with Foreign Yilitar) 
Sales procedures during the conduct of NATO training exercises '' 
For example. the provismn of routine support reqmremente such aa 
food. billeting or medical care, to German or Dutch troops during a 
combined held training exer~ise  required full compliance with For- 
eign hIilitar\ Sales procedures outlined abme 

E .  THE PERIOD 1970 TO 1980 
1 A Shift in Emphasis from "Tar/-to-Teeth'' 

Prim to the 1970's U S farces stationed in Europe had little need 
for host nation support The logistic "tail" afthe C S force structure 

--See DD For71 l3:3 General Condition: .4 5 B 1 
-11" 

'.See DD Form 1313 Genera! Condition? 
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provided the bulk of supplies and berwces This situation changed 
dramatically in the 1910's as congressional pressure to improve the 
"tooth-to.tail" ratio in the European theater resulted in ~enous  re- 
ductions m the numbers 0fU.S support troop8 committed to 
As a result. U.S reliance on host nation support increased as its own 
mpport capacity d~mmrnshed.~' In addition to reductions in deployed 
forces, the 19705 8aw an increased emphasis on the need for greater 
allied cooperation within the Alliance and a corresponding emphasis 
on the development of more efficient ways for NATO forces to achieve 
~nteroperability.~' 

The increaee in U.S. support requmments resulted in greater use 
and reliance on the Offshore Procurement Agreements and the model 
contract formats.33 Problems began to surface lnVOhing use of these 
documents, "which could senously impact U S force r e a d ~ n e s s . " ~ ~  
NATO countries voiced strong objections to U S  use of commercial 
contracting methods for the acquisition of supplies and serv~ces and 
to U S  insistence on formal Foreign Military Sales procedures under 
the Arms Export Control Act far sales or transfers oflike The 
U S soon learned that, io satisfy the increased support requirements, 
I t  could not expand the use of nor otherwise continue to rely on 
Offshore Procurement Agreements and the model contract formats 
established in the 1 9 5 0 ' ~ . ~ ~  

2 NATO Countv Objeetrons 

As post-World War I1 Europe was rebuilt, the European NATO 
member nations recovered both economically and politically These 
recoveries were charactenzed by intense feelings of n a t i ~ n a l i s m . ~ ~  

NATO country objections and their combined resistance to the use 
af Offshore Procurement Agreement contracting methods grew dur- 
ing this time of increased U S need for host nation s ~ p p o r t . 3 ~  Objee- 
tiom were voiced for a variety of reasons As a central point, there 

ier Heanngsl tsfstement af Gen James R Allen Deputy Commander ~n Chmf U S  
Arm) European Command) 

"Sea House Report, supra nore 17,  st 6 
" I d  
"'id 
"Id 
"'id 
"See  Hearmyi. dupm note 29. 81 61 istatemenf of Gen James R Allen. Deputy 

Commander m Chief, U S Arm) European Cammandl 
asr> 

'.Se~gn.r.!bThrasher supirrnots6,at2j6,st~.!raHeanngs,svpmnale29,alSS 

"See 125 Cang Rec 34.366 11979r [hereinafter Record1 IJIBrement ofRep Daniel1 
ifafemenf of Benjamin Forman Office of the General Counsel. Dsp't a i  Defense> 
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was a universally held belief by the NATO nations ~ n r o h e d  chat po- 
litical, economic. and military conditions that obtamed ~n the 1950's 
were no longer valid " The Alliance countries weiied the Offshore 
Procurement Agreements as holdovers from the post World War I1 
remvery era. B time when theu economm we= ~n too poor a condl- 
tmn t o  object to the methods that the U S  used to acquire support. 
supplies, and ~erviees  

At the heart of these objections were, of course. dramatically ~ m -  
proved economies and restored feelings of nationalistic prlde. country 
independence, and sovereignty." KAT0 countries asserted that mod- 
el contract types were intended for use in strictly commercial rela. 
tionships. As between sovereigns they were newed as objectionable 
per de 42 The general ieelmg was that sarerelgns should mgn agree- 
ments. not ~on t rac t s . ' ~  Moreover. it was particularly ofienilve far a 
sovereign nation to be made subject to  U S  domestic procurement 
law, which dictated terms and conditions to the haat nation It was 
alm widely felt among our allies that incorporation of domestic atatu- 
tory and regulatory proiis~ons included In the model contract format 
unilaterally fawred the U S '' Ofparticular interest, both the Feder. 
ai Republic of Germany and the Kingdom of the Yetherlands went so 
far as to refuse t o  accept even the terms 'contract" and 'contracting 
officer" because of t hex  increased feelings of natianallsm and thex  
objections to the concept of contracting between sovereign natmns.i6 

Some discussion of the nature and content of the contract provi- 
sions found 60 objectionable by our FATO allies IS appropriate The 
clauses contained in these model contracts were drafted for use wlth 
American commercial firms in the highly competltlve U S  
markets " Out of necessity, these clauses were drafted i \ nh  the ~ n -  
tention of protecting U S .  Government interests and, to a large de- 
gree, insulated the government from the rigors of those same mar- 
kets The legislative history of the NMSA correctly characterized 
US. adherence to commercial contracting methods as "arrogant."*' 

''51. NATO Support Agreemenis H r a n n g  m H R  5680 Before the S 
Procurement Policy and Repmgiommmg a i  fhr Senate Comm 9" i m x d  Se 
Cons, 2d Sees 12 11580) IherelnsRer Senate Heanngl 

"See Senate Report. supra note 5. at 12 
" S e c p e m r d i y  Thrasher, s u p m  note 6, at  256. see aho Hearings ' u p i a  note 29 at 60 

8 S Hahn. Special Subcomm Couniell 
See Record supra note 38 at  34,356 lststement of Rep Dlcklnban 
Sei Senate Hearing. iupra note 39 at  13 

"See Haanngi, supm note 25. at 46 laratemenf af  Brlg Gen Wayne A 
Advocate U S  Army Europe 

'7See Senate Report EUPP'O note 9 at 2 
"Record mupro note 38,  a t  34,366-6: iraiemenr of Rep Dickmion 
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Of those clauses required by U.S procurement law to be included in 
the model contract format, three proved to be the most troublesome: 
United Stater Officials Not to Benefit: Covenant Against Contingent 
Fees: and Gratuities 

Title 41, United States Code section 22, requires the inclusion Ln 
every government contract of a clause stating that no member ofthe 
US.  Congress shall benefit from the mntract?' In additnn to the 
obvious negative reflection on the integrity ofthe host nation official8 
involved European countries simply failed to see the relevance d 
this p r o u i s i ~ n . ~ '  From their perspective, members of the U S .  Con- 
gress simply did "not have the leverage to influence Eumpean nation. 
al procurements."5' 

Title 10. United States Code, section 2306(b), requires that  ell gov- 
ernment contracts include a clause in which the contractor warrants 
that a commwsion has not been paid to an agent hired for the specific 
purpose o i  securing the contract award jS NATO host nations ob 
jected to making these warranties on the grounds that "in dealings 
between nations such warranties imply that the nation making the 
warranty LS mfenor to the other and that dealings between them are 
not based on a concept of equality."" 

Title 10 United States Code. section 2207, directs that DOD put in 
all contracts. except those contracts for personal services, a clause 
permitting the U.S. Government to terminate the cmtraet if it is 
found that gratuitieswere offered to L S. employees involved in the 
contracting process." Again, the Alliance countries generally felt the  
clause impugned then integrity and that it was designed for com- 
mercial contracts, not for support agreements a t  the government-b 
government level.s6 
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Some of these restrictive clauses had been subject to waiver, but 
only an a easebycase basis Each request for waiver and supporting 
documentation had to be forwarded through channels from Europe to 
Washingran for approval." In light of the ever increasing reliance on 
host nation support, this process was generally considered im- 
practical, time consuming, cumbersome. and nonresponsive t o  field 
commander?' needs5' 

Particularly vexing to our NATO allies was the fact that S A T O  
had developed and implemented Its ow'n system for the acquisition 
and transfer oflagistic support, supplies. and serv~ces jS S A T O  Stan. 
dardiaed Agreements (STANAG'sl permitted member forces to 
provide and to acquire logistie support through use of a simplified 
requmtion/vaueher SyStem." At this time. the U S . a principal mem- 
ber of NATO, rather incongruously continued to use commercial con- 
tracting methods and formal Foreign Military Sales procedures, while 
espousing t he  increased need far greater cooperation and in- 
teroperability between Alliance forces." 

As a final note, the provision of logistic support, supplies. or ser. 
vices to U S forces LS B discretionary act on the part of the host nation 
involved It was and remains today unrealistic to require each S A T 0  
country to become familiar with and be able to emplo? different pro- 
cedures for each sending state s* An all-too-common complaint from 
host nation officials wae them inability to efficiently satisfy these re- 
quirements, largely because of u n f a m h m t y  with unique U S  pro- 
~ e d u r e s . ' ~  Unfamiliarity with U.S. procedures also resulted in higher 
admimstrative costs to the U S6' 

3 Congress~onal Response to European Forces Concerns 

Return of Forces to Germany (REFORGER] 1976 provided the first 
real Incident where allies objected to offshore procurement contract- 

"Hearings supra note 25, at  34-35 lsfatement a i  Brig Gen m a i m  ilk) Judge 

"Senate Repart m p r a  note 5 st  12-13 
'9S~e Heaving. supra note 51, at  6 lsrstement of Hon Robert \Y Komer Under Sec- 

MS~aSenateRepon.rupranote9 at  12,sergmsrollyUB Army EuropeReg 12-16 
Mutual Loglstie Svppan Between the United Stater 4rm) and Other North Stlanrlc 
Treaty Organuatmn Forces, app H 131 July 1515, Iheremaifer KSAREUR Reg 12- 
161 

Advacate US Army Europe) 

retary of Defense ior POllCY, Depf Of Defeme 

"See Senate Report, supra note 9,  at 12-13 
a'see H ~ ~ ~ ~ ~ ~ ~ .  me 29 at 38 ,statement of  en ~ a m e s  R .41ien D W ~ \  

"Id 
"House Report. mypro note 17 at 5 

Commander ~n C h i d  US .Army European Command, 
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mg methods? The problems arose when the U.S. attempted to ex- 
ercise its BENELUX66 Line of Communication agreements '' 
"NATO Allies balked a t  accepting required U.S clauses and 
threatened future refusal unless the Umted States ceased its insis- 
tence an using specific objectionable clauses."" 

Subsequent annual REFORGER exercises presented similar prob- 
l e m ~ , ~ ~  The situation degenerated to the point that, for REFORGER 
1980. the governments of the Netherlands, the Federal Republic of 
Germany, Belgium, Italy, and Norway indicated that,  unless formal 
contract requirements were waived, no logistic support would be 
forthcoming." 

In August 1980 Congress responded to repeated requests for legis- 
lative relief by U S forces in Europe by passing The North Atlantic 
Treaty Organization Mutual Support Act of 1979.'' The Act re. 
spanded to the concerns of NATO countries and European.based U.S 
forces by authorizing the acquisition af NATO host nation logistic 
support, supplies, and services without the need to r e m k  to complex 
contracting procedures." The NMSA also allows our allies to acquire 
similar support wlthaut having to apply far Foreign Military Salea 
and without having to comply with those formalized  procedure^.'^ 

Through passage of the NMSA, Congress intended to provide DOD 
with sufficient authority to facilitate the exchange of logistics support 
between US.  and allied military forces in training and exercises, 
thereby fostering NATO readiness 74 In addition, the authority pro. 
vided in the NMSA waa drafted in such a manner as to promote more 
and better use of host nation resource8 in support of U S. forces sta- 
tioned in the European theater." 

'Wearmg. supra note 51. at 8 'afafement of Lt Gen A n h u r  S Gregg. Deputy Chief 

"'An acrongm far the countries of Belglum Netheilanda and Luxembourg 
'.Hearing supm note 51, sf 8 lntaternent af Lt Gen Arthur J Gregg, Deputy Chief 

dlid 

of S M f m  Laglstlcl. u s ?,'my> 

of staff for Loglbtlcs. u s  Arm> 

''See Heanngi .  supra note 29, at 25 (statement of Gon James R Alien, Deputy 

'"Sei S Rep So 796, 96th Cong la1  Sess 3,  iopmird tn 1980 U S  Code Cang & 

'10 U S C  b 9  2341-2350 1Supp Y 19811 
~'Rerord.  'upro note 38, at 34 368 latatrment of Rep Broamfieldi 
'3H R Rep S o  612Part2 96thCong,  LstSess 2119i91Iherelns~rHaureReaanl 
:See Record zupm note 38 at 34 366 istalement of Rep Dlcklnaani 

Commander in Chief, U S  Arm? European Cornmandl 

Admm N e w s  2420 2422 LherelnaRer Senate Report] 

'Senate Repart, supra note 9. at  3 
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111. THE NORTH ATLANTIC TREATY 
ORGANIZATION MUTUAL SUPPORT ACT 

OF 1979 (NMSA) 
A. OVERVIEW 

Simply stated, the NMSA LS a unique grant of authority by Con- 
gress to the Secretary of Defense. The 4ct provides for the sunplified 
acquisition and transfer of routine logistic support. supplies and ser- 
vices between the armed forces of the U S and the armed forces of the 
governments of NATO countries, NATO subsidiary bad? orgamza- 
tions, and the armed forces of the governments of other SMSA- 
eligible countries '' 

The congressional grant of authority contained within the N K . 4  
is, ~n fact. three distinct, although not entirely separate. legal author- 
ities The first authority. termed "acquiimon only ' authority tor 2341 
authontyl, empowers U S  forces to acquire logistic support directlj 
from certain foreign governments and international organizations '- 

The second Den t  of authority is cross-servicing authority ~ o r  2342 
author~tyl '' It authonzes the Secretary of Defense. after c a n d t a -  
tmn with the Secretary of State. to enter into agreements with the 
armed forces of the goiernments of NATO countries. S A T 0  subaid- 
m y  body orgamzatians and the armed forces of the governments of 
other NMSA-eligible countries for the reciprocal proxiimn of logistic 
support It LS therefore authority far C S forces to both acquire and 
to transfer logistic support. supplies. and s e r ~ ~ c e s  It authorizes L S 
farces to conduct transfers of military supplies and services outside of 
the Foreign Xihtary Sales arena and outside the requirements of the 
Arms Export Control Act.ao As a precondition to Its use, however. 
cross-servicing authority requires the existence of a mutual support 
agreement [also called a cro8s-ser.y1cing or umbrella agreement) be- 
tween the U S  and the intended suppl>mg or receiving counrry " 

The third and final legislatire grant oiauth 
the Act IS waiver authorit? # o r  2343 authorit 
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thanty provides for the waiver of nine specific statutory provisions 
relating to the acquisition and transfer of logistic support, supplies, 
and services Waiver authority LE normally used in conjunction with 
acquisition only or cram-servicing authority. It provide8 the legal 
basis necessary to conclude acquisition and cross-servicing agree. 
ments free from these statutory and regulatory requirements, which 
have proven so troublesome to our allies Ln the past." 

In addition to the three authorities cited above, the NMSA es. 
tablishes pricing and reimbursement procedures that govern the aca 
qumtmn and transfer of goods and services.86 The Act prohibits the 
increase in inventories and supplies of U S. forces for the purpose of 
transferring support to a qualifying country or NATO subsidiary 
bodys6 and prescribes annual ceilings on reimbursable credits and 
liabilities that may be accrued by the U.S8' The Act also establishes 
annual reporting requirements to Congress for agreements and 
transactions made under the Act's 

As originally enacted, the NMSA was limited in its geographical 
application to "Europe and adjacent waterS."88 In 1966 Congress ex- 
panded the NMSAs application to military forces of non-NATO qual- 
ifying countries outside the European theater (NMSA-eligible coun. 

These 1966 amendments also provided for application of the 
NMSA to the armed forces of NATO countries, NATO subaidisry 
body organizations, and the armed forces of NMSA.eligible countries 
while they are stationed in, conducting training in, or are otherwise 
performing exercises in North America 

B. DEFINITION OF TERMS 
A basic understanding of the terms used in NMSA transactions is 

critical to a mastery ofthe area As will be dincussed in later sections 
of this article. many problems in NMSA usage have been generated 
by incansmtent application and inartful use of the terminology in this 
specialized area of acquisition law *' 

"Sir infro nofez 339-59 and accarnpanyq text 
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Transactions under the NMSA may take one of two basic forms 
acquisitions or transfers. An "acquisition' 1s defined as the L' S 
obtaining logistic support. supplies. or serv~ces from a KAT0 coun. 
try, NATO subsidiary body organization. or other SMSh-ehgible 
country " Acquisitions occur under either an acqumtmn agreement 
made pursuant to the acquisition only authoritys4 or under the terms 
of a mutual support agreement concluded under the cross.sernemg 
authority '' An acquisition may involve either the purchase. rental. 
or lease of the desired logistic support, supplies. or servmc 

The term "transfer" denotes the p t a v ~ m n  of logistic supplies sup- 
port, or   service^ by U S forces to a NATO country, NATO subsidiary 
body organization. or other SYSA-eligible country '- Under the 
NMSA, transfers may only be made using crosa.servmng authority. 
subject to the terms and conditione of the relevant mutual support 

The Act provides that compensation for an acquisition or trasfer 
may be made an either a reimbursable or a nonreimbursable bame 
A reimbursable transaction 1s one where cash payment 1s made in the 
currency of the supplying country '" A nanreimburaable transaction 
may take one of two forma 1 I replacement-in-kind-replacement by 
the receiving nation of supplies or 8erv1ces of an identical nature to 
those received or 2) exchange-replacement of supphes or sewices of a 
substantially identical nature Exchanges require a determination by 
the m u n g  or receiving U S .  organization that the replacement 
supplies or serv1ce8 have the same "form fit or function' as those 
originally supplied Lo' 

agreernent.95 

C. PCRPOSE 
The NMSA has two primary peacetime purposes The first. E t m n .  

ing- and exerciserelated In this regard. NMSA was passed to Cadi. 
tate the interchange of logistic support supplies, and services be- 
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tween U S. military forces in t r a m n g  and exerc~ses w t h  allied coun. 
tries, thereby promoting common readiness in the event of war lo' 

The second purpose relates to the increased reliance by L! S farces 
on host nations for combat support  service^ NMSA permits better 
use of host nation resourcer for logistic support. supplies, and services 
by providing U.S. farces the abiliry to acquire supplies and services 
without the need to resort TO "complex contracting procedures "lad 

Congress also passed the NMSA as part of a larger plan to strength- 
en the SATO Alliance lo' Aa such. NYSA provides DOD with a 
measure to improve standardization and cooperation within the 
NATO alliance Io' Further. the Act operates as a readiness enhanc- 
ing measure by facilitating mutual planning. mteroperabilq train- 
ing. the conduct of multinational exemses,  and the oierall NATO 
deterrent posture.lo6 The Act also provides DOD with the authontl- 
needed to fully implement NATO STAKAG s, thereby facilitating 
mutual logistic support within the KAT0 alliance lo- Finally. the Act 
also gives DOD a clear-cut replacement.in-kmd authority that It pre- 
vioudy lacked lUb 

In summary, the XMS.4 was onginally enacted to alleviate the var- 
mu8 problems that U.S. forces were experiencing in acquiring NATO 
hoat nation logistic support by snqdifymg acquisition procedures.'" 
The 1986 amendments expanded the geographical application of the 
NMSA beyond "Europe and adjacent waters" by specifically provid- 
ing for U.S. support to NATO countries. NATO subsidiary body orga- 
nizations. and other KMSA-ehgible countries stationed in, perform- 
ing exercwe~.  or otherwise training in North America"' This 
amendment 1s indicatire of a clear congressional intent to provide the 
authority for meaningful reciprocal provision of logistic support, 
supplies. and senices to allied countries and XATO organizatmns."' 

"'See Senate Report. sups note 9 at 3 
"'See Record supra note 36 ar 31 366 ,statement of Rep Broomfdd8 
"'See id at 34 366 
1 3 5 1 1  
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D. COA\-GRESSIO.YAL SAFEG1:RDS 
1 General/> 

The legislative history indicates that Congress had serious reserra. 
tmns about the extent of the authority DOD $+as requesting in two 
earlier vermons of proposed legislation that DOD submitted far con- 
gressional consideration Congress responded to both Y B I S ~ D C  with 
concern about the scape of the authority proposed b) DOD , [Tlhe 
Department of Defense proposed to 'wipe the books dean' of legisla- 
tion in pursuit of vague. undefined and unlimited objectires without 
an! identification of specific statutory prmisiona that nere dis- 
abling ' 'li 

In response to what was perceived by Congress as an attempt br 
DOD to secure authority far in excess of what was actuallj needed 
Congress included in the Act certain ' safeguard" pramamna designed 
both to limit the authoritr it granted and to monitor DOD compliance 
with bath the letter and spirit ofthe new legislation Toward these 
ends. the SMSA, as originally enacted pranded for the fallowmg 1 
annual reports t o  Congress detailing the nature and amount of all 
transactions under the authority of this legislation:"' 2 1  prior rewei\ 
by Congress of ~mplementing regulations issued by DOD,'lfi 31 a cell- 
mg on the dollar amount ofthe transactions that may be conducted in 
a fiscai year involving the acquisition and transfer of logistic 
support.". 4 1  pricing principles to guarantee reciprocit! or. ~n the 
alternatire. the application of Arms Export Control Act pricing prin- 
ciples for nonrec~pracal aales or transfers 5 ,  a Iirnmtmn on the 
pronamns of law that may be waived by S forces in acquisitions to 
only those prav~aions absolutely eagential to meeting the purpose of 
the legislation 

The following two sections discuss the major legislatire restrictions 
that Congress placed an DOD in u a n g  the NlilS.4 authorit? The final 
section focuses on congressmnal Iimitarions placed upon the types of 
support. supplies. and 3eriices that may be acquired or transferred 
under NhISA authority 
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2 SMSA "Ceiling" Authorit? 

a. Generally 

Pnor to enactment of the NMSA. Congress expressed concern that 
DOD, if given the chance. would use this new authority to "acquire 
virtually unlimited quantities of military equipment from European 
sources m pursuit of abstract political objectives such as the 'two-way 
street' in defense trade."12o As a result, the Act contains limiting lan- 
guage and various control mechanisms designed to prevent such an 

One such limitation imposed by Congress IS contained in section 
2347 of the which places limitations or ''ceilings" on the 
amounts that may be obligated or accrued for reimbursable transac- 
tions b) the U S  in any fiscal year The ceilings do not apply to 
nonreumbursable transactions unless converted to B reimbursable 
transaction because of nonreplacement dunng the allotted twelve- 
month period ''' In addition, these limitations apply only during 
peacetime operatima; they do not apply dunng periods af active 
hostilities The limitations provided for NATO countnee and sub. 
sidiary bodies differ from thoee provided for NMSA-eligible non. 
NATO ~ountries. '~ '  

The Imposition of limitations on the amount3 that ma) be expended 
by DOD on reimbursable KMSA acquisitions and transfers in a given 
fiscal year. coupled with the annual reporting requirements discussed 
earlier, has necessitated the development of elaborate systems within 
the service components for both requesting NMSA c e h g  authoriza- 
tion pnor to entering into such a transaction as well as detailed post. 
transaction reporting requrements.'2s The individual workings of 
these systems are beyond the scope of this article Suffice I t  to say, 
however. that any orgamzation planning to use NMSA authority 
should do so only after fully eonaulting and complying with mdivid- 
ual aer\iee requirements in thie regard.lz6 

"ccurrence. 
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b Reimbursable Acquisitions 

The NMSA limits the total amount of reimbursable liabilities ~ p u r -  
chases) ~ n r a l n n g  NATO that the L S forces may accrue in a given 
fiscal year to $150.000 000." Of that amount. the amount of supplies 
that may be purchased. excluding petroleum. 011 and lubricants 
(POL]. 1s limited to 525.000.000 The purpose for the ceiling on 
reimbursable transaction8 I S  to ensure that the emphasis of ac- 
qmsitiona under NMSA authority continues to remain on support 
services, as opposed to hardnare. "where emotions and dollars run 
high.""' 

Regarding NMSA-eligible non-NATO countries, the Act places 
limits on the amounts ofreimbursable acqumtmns that may be made 
nithin each country The total amount of reimbursable liabilities 
that can be made by U S farcea in a given fiscal year may not exceed 
510.000.000 Of that amount, only S2.500,OOO may be expended far 
supplies. excluding. again POL I3O The 510,000,000 per Country limit 
1s in addition to the 5150.000,OOO limit specified above for XATO 

The Army NYSA implementing regulanon''z adds further funding 
restrictions on NMSA uaage Reimbursable acquiaitmn of logistics 
support chargeable to an appropriation or fund for which the acquir- 
ing command 12 not authorized to incur obligations 1s prohibited 
Further. rennhureable acqumtmns and transfers a i l l  not be made 
unless the folloiwng conditions are met' 1, funds are available. and 2 
adequate acquisition or transfer ceiling authorit? I S  available '" 
c Reimbursable Transfers 

The XMSA limits the total amount of reimbursable credits Isales1 
mvolvmg XATO that the U.S forces may accrue in a given fiscal year 
to S100,000,000 I 3 j  The amount ofsupplies that ma? be transferred IS 
not reatricted further by the NMS.4 

Regardmg NMSA.ehglble non-NATO countries. the Act also places 
limits on the amounts of reimbursable credits that ma? be made on a 
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per country bas~s . '~ '  The total amount of reimbursable credits that 
can be accrued by U.S. forces in a given fiscal year may not exceed 
$10,000.000 Again, the amount of supplies that may be transferred 
1s not restricted f ~ r t h e r . ' ~ '  The S10,000,000 per country limit IS in 
addition to the $100,000,000 limit for NATO.'3g 

3 Reporting Requirements 

An additional safeguard built into this legislation 1s the require- 
ment for a detailed annual report to Congress.'4o The reporting 
requirement is intended to give Congress a yearly opportunity to re. 
view DOD usage of XYSA authority.'" Ofparticular concern is that 
DOD "does not expand the scope of the legislation by 'in- 

Specifically, section 2349 of the Act requires that the Secretary of 
Defense submit to Congress not later than February first of each year 
a report containing 11 a description of the agreements entered into 
using KMSA authority dunng the fiscal year preceding the year the 
report 1s submitted; 2 )  the dollar value of each reimbursable acqum- 
tmn or transfer by the U S for the agreements and fiscal year in ques. 
tmn, 31 a report of the nonreimbursable acquisitions and transfers by 
the U S. far the agreements and the fiscal year in question, and 41 B 

description of the agreements entered into (and expected to be con- 
eluded1 under NMSA authority expected to be in effect for the fiscal 
year in which the report 18 submitted, together with an estimate of 
the total dollar value of all acquisitions and transfers expected to be 
concluded for the fiscal year in which the report 1s submitted 

4 .  LimLted Definbton ofLogLstie Support, Szpplies and S e m ~ c e s  

In addition to concern over what It perceived as B DOD mitiatwe to 
exempt itself from all procurement-related legislatmn,'" Congress 
also saw the onginally proposed DOD drafts of the NYSA as an 
attempt to have authority to acquire "virtually unlimited quantities 
of military equipment from European S D U ~ C ~ S  "14j In response, the 

terpretatm"' ''le 

L'"SIe 10 U S  C 6 2349 iSupp Y 19871 
'"Record aupm note 38, st 34 367 iiiaternenr of Rep Dlckmlon, 
"'Record, supra note 38. at  34 366 iifatemenf of Rep Dirkmson, 
"'10 US C P 2349 lSupp V 19873 
I'tHeanngs ~ l i p r n  note 29. at 1 lbfafemenf of Rep Danlel' 
"zHouie Repart s u p m  note 17,  81 6 
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Act includes a limited definition of logistic supplm support. and ser- 
vices 'The  term 'logistic support supplies. and sernces means food 
billeting transportation. petroleum oils, lubrmnts  clothmg. tom- 
municatmns senices  medical SB~VICBJ.  ammanitlon. base operattons 
support ,and construction incident to base operations support ) ,  stor- 
age SBIIICBS.  use of facilities. traming serv~ces spare parts and com- 
ponents repair and maintenance S I ~ W C B I .  and port serwces 'l"' 

Acquisitions and transfers under the KMSA are limited to the rou- 
tine logistic support. supplies. and S ~ T F I C ~ S  set out above The legisla- 
tive history. as well as the Army regulation. specif) additional Items 
that are excluded from coverage by XMSA authority 

1. major end Items of organizational equipment. 

2 guided missiles 

3 chemical and nuclear munitions. 

4 formal courses of military instruction 

5 Distinctive military umforma and ~nsignia,  

6 m a p  construction. and 

i. guidance kits for bombs and other munitions 

Imtial quantities of replacement parts and sparea for major items of 
organizational equipment may also not be acquired or transferred 
under the Act '" 

E .  FORMS OF AVMSA ACTHORITY 
I .4cquisttion Onli Authorit) 

a Generall: 

The rationale underlying both the acquisition only and the cross- 
eervicmg authorities 1s "that the traditional seller-customer concept 
LS not appropriate to the relationship between sovereign nations of m 
alliance seeking to enhance military readineei through cooperative 
arrangements to provide reciprocal logistical support of a routine 
nature '"" Subject to the availability of funds,'" acqumtmn only 
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authority enables DOD to enter into agreements for the acquisition of 
logistic support. supplies. and services directly from governments of 
NATO countries. NATO subsidiary body orgamzations, and gov- 
ernments af SMSA-eligible c 0 u n t r i e 8 . ~ ~ ~  This authority I S  limited to 
acquisitions It does not. however, require the existence o i  a 
mutual support agreement as a prerequisite to its use lE3 

Transactions under acquisition only authonty mi l  occur through 
negotiation and eoncluaicn of an acquisition agreement '" When 
signing this agreement. section 2343 a i  the Act authorizes the Secre- 
tary of Defense to waive nine prowsions of law generally applicable to 
procurements 

Compensation for an aeqmstion onl, transaction may be on either 
a reimbursable or a nonreimbursable Use of the acquisition 
only authority 1s also subject to the policies and limitations imposed 
on the waiver authority contained m section 2343 of the Act 

b Applicability 

and Adjacent Waters ' That term 1s defined as: 
As originally enacted, use of the KMSA was confined to "Europe 

The territories of those NATO countries and subsidiary bad- 
ies and those xster.6 within the "North Atlantic Treaty 
Area" BE defined in the Sor th  Atlantic Treaty (amended by 
the Protocols on the Aceesmn of Spain, Greece. Turkey, and 
the Federal Republic of Germany). excluding North Amer- 
ica The NATO European countries include Belgium, 
Denmark, France, Germany, Greece, Iceland, Italy. Luxem- 
bourg, the Netherlands, Norway, Portugal, Spain, Turkey, 
and the United Kingdom, and Canada when her forces are 
operating in Europe and adjacent waters.'" 

Congress expanded the applicability of the acquisition only author- 
ity in the 1986 amendments to the Act ''' This authority was ea- 
tended to countrie8 that 1) have a defense alliance with the U.S.: 2) 
permit the stationing of U.S foreea or the homeparting of U.S Navai 

"'DOD Dir 2010 9 para D 2 

.'*Id at para F 2 
'"Id at para D 2 
'0610 U S  C b 2341 ,Supp 19671 
"'DOD Dlr 2010 9 ,  end 3-1 
IebPub L No 99-661 100 Stat 3965 119661 

:::::: 
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reasels in such country; 31 have agreed to preposition U.S. materiel in 
such country. or 41 s e n e  a8 the host country to U S military exercises 
or permit other military operations by U.S forces m such country leg 

Unlike cross-servicing authority. use of the a c q u m t m  only author- 
ity with NATO countries and subsidiary bodies. ar well as NMSA- 
eligible countries. does not require Department of State consultstmn 
or prior congressional notificatm.160 

c Policies and Limitations 

The legislative history clearly indicates that the NMSA was in- 
tended to facilitate the acquisition by U.S forces of support. supplies 
and cervices from host nation SOUKBE Specifically, the Act 1s de- 
signed to aid in the acquisition of routine support, such as "base op- 
erations including penmeter seeunty, food S W Y ~ C ~ S ,  maintenance 
and minor ConLruction, transport, dock-side services, and a host of 
other support services which now draw off United States manpower 
from combat and direct combat support ''L62 

The Act identifies the nine Statutory provisions relating to the ac- 
quisition of logistic support, supplies. and ~ e r v ~ c e s  that have proved 
troublesome in the past and that may be waived Acquisitions un- 
der the authority of NMSA. however. must cornpi: in all respects 
with other praumons of l a w  including any newly enacted pro- 
wsions m In addition, acquisitions under KYSA must be conducted 
in accordance with "general pnnc~ples of prudent procurement prac- 
tice" and must use existing DOD acquisition and logistics 
principles le' As a d 1  be shown in the analysis portion of this article. 
this requirement has generated sermu~ questions about the 
applicability of DOD procurement regulations to XhIS.4 trans- 
aCtlOnS 166 

The DOD implementing directive encourages use of the acquismon 
authorities contained m t h m  the NMSA whenever aequisitmn of host 
nation support 18 advantageous to the U.S The NMSA applies to 
logistic support, supplies, and eerv~ces acquired from or provided di- 

" ' lOUSC )234182WSupp V19S:m 
'"DOD O n  2010 9. para D j 
"-See Senate Report. a p r o  note 9, at  11 
.i>/i 

'E'S~e infra text  accampaniing nates 370.80 
Ib DOD Dn 2010 9 para D 6 
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rectly to foreign governments. XMSA does not apply to logistic sup- 
pon, supplies. and services acquired by U S forces from U S and for- 
eign commercial sources 's' Finally. L! S. forces may not use the 
KMSA ''to procure from any foreign government as B routine or nor. 
mal source any goods or services reasonably available from United 
States commercial sources "L6s 

In its implementing guidance, DOD has restricted use of the acqui. 
sition oniy Apparently for policy ieasons. DOD has 
made cross-servicing authority the preferred method L! S forces 
should use in bath acquiring and transferring logistic support, sup- 
plies. and sernces. Further, DOD has relegated acqumhon only au- 
thority to use as an interim measure until a mutual support agree- 
ment can be concluded with the supplying country or KAT0 subsid- 
iary body organization."' 

d. Documentation Requirements 

Under the SYSA.  all acquisitions and transfers of logistic support 
supplies. and services must be documented."' Documentation can 
take many forms, and, depending on the authority used, may involve 
a type of "tiering." that IS, reference to and compliance with one or 
more agreements previously executed a t  a higher level 

All documentation of NMSA transactions, regardless of the form or 
the level a t  which they are negotiated and concluded. must meet min- 
imum information or data requirements Information that must be 
covered in the acquisition or transfer document includes. identifica- 
tion of the parties. an identifying agreement number, transaction 
type, a US.  Treasury appropriation account symbol. description of 
the supplies or services involved. and the unit and total prices to be 
charged li4 

Documentation is lacking for acquisition only transactions because 
of the expresaed preference of DOD for use of the cross.serv~cmg au- 
thority'" and for other reasons that will be discussed in the analysis 
portion of rhia a r t i ~ l e . " ~  DOD use of acquisition only authority has 
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been severely restricted As a result, the types of guldance and ex- 
amples am lessons learned") normally gleaned from concluded agree- 
ments does not exlst 

2 Cross-Seruicmg Author$ 

a Generally 

Cross-servicing authorit, was intended by Congress to provide the 
statutory basla for simplified logisties procedures dunng the course of 
combined training and exerc~ses lii The KMS.4 authorizes DOD, af. 
ter consultation with the Department of State, to enter into mutual 
support agreements with designated countries and NATO subsidiary 
bodies for the reciprocal prowsmn of iogistic support. supplies and 
serv~ces.~-' Crass.serv~cmg authority 1s also combined with the w a r -  
er authority to provide for the negotiation and C O ~ C ~ U S ~ O ~  of mutual 
support agreements, which provide for acquisitions of logistic support 
free from the statutorily required prowmans that hare proved 
troublesome to the Alliance countries li9 Transactions conducted us- 
ing crass.servicmg autbonty are also limited by the availability of 

The requirement to consult with the Setretar: of State pnor  to con- 
clusion of cross-serricmg agreements was added by an amendment 
proposed b> the House of Representatives Committee a n  Foreign 
Affairs -"I The purpose of this amendment was to proxide an add)- 
tionai control mechanism on the implementation of the transfer 
aspects of the cross-servicing authority Congresa felt that the con. 
sultation requirement would ensure that cross-servicing authority 
would "be implemented in a manner consistent with the worldwide 
arms transfer and security aSsismnce policies of the United 
States '"ai 

Under the terms and conditions of these countr)-apecific mutual 
support agreements. U.S forces may both acquire and tranafer logla. 
tic support laJ It is important to restate, a t  this point. that DOD has 
expressed a preference far the use of cross-servmng authoritv in all 
transactions conducted bv U S .  forces under the NMSA le' 

approprlatlons 1% 

' -See Hearing w p m  note 51 a t  5 8iraiemeni of Han Robert w Komer Cndel 
n m  Hesrlng, supra note 98 t t  Secretary a i  Defense for Pol~c) Dep f of Defense 

3: :statement a i  Brig Gen IVaine Alle? Judge i d l a c a r e  U S  .?.rmi Europe 
'DOD Dir 2010 9 para D 2 
'.'DOD Dir 2010 9 para D 6 
"'10 US C i 2342 a ,  8Supp 1 198: 
"See Hour* Repaif ' u p m  note 73 a t  4 

" ' Id 
" ' I d  
"'DOD Dir 2010 9 para D 11 
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Finally, compensation for acquisitions and transfers under cross- 
servicing authority may be on a reimbursable [cash payment) or a 
nonreimbursable basis (replacement-in-kind or exchange) '" 
b Applicability 

As originally enacted, the NRISA also restricted use of CIOQS. 
servicing authority to "Europe and adjacent waters' The 1986 
amendmenta to the NMSA expanded the scope of this authority to 
provide for cross-servicing agreements with the governments af nan- 
NATO countries, nhere the U.S. agrees to provide logistic support, 
supplies, and services to the military forces of such country in return 
for the reaproeal provision of support to U S forces deployed ~n that 
country or in the military region in which such country 1s located lS6 

Procedurally. the 1986 amendments require the Secretary of De. 
feme to "designate" non-NATO countries as eligible for a cross- 
aenicing agreement This designation, however. cannot occur until 
after pnor consultation by DOD with the Department of State and a 
joint determination that such a designation promotes U.S. national 
aecunty mteresta."'In addman. the Act, as amended. also requires a 
minimum of thirty days prior notification of an intended NMSA 
eligibility designation by DOD to the Senate Committees on Armed 
Services and Foreign Relatmns and the House of Representatives 
Committees on Armed Services and Foreign Affairs.'6B 

The 1986 amendments to the Act also expanded the cross-servicing 
authority of the Act ''* It provided for agreements with XATO coun- 
tries, NATO subsidiary bodies, and other NhlSA.eligible eountiie~ 
aherein the L S agrees to the reciprocal provmon of logistic support. 
supplies, and serviee~ with such countries while their military forces 
are stationed in North America or are performmg military exercises 
or are otherwise training in North America. 

c Policies and Limmtions 

Cross-servicing authority was originally intended by Congress to 
provide a statutory basis for DOD to both acquire and to transfer 
aupport m a field envwonment. Policies and limitations that apply to 
use of the acquisition only authority would generally apply to ac- 
quisitions of support here as well 

>%OD Dir 2010 9 para D 2 
-'%b L Na 99.661, 100 Stat 3966 119868 
'"'1" u S C  2342'bl 21 8SUPP v 1987' 
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The basle advantage NRISA prandes U S  forces in the area of 
transfers 1s the authorization to provide logistic aupporr. supplier 
and services to qualified foreign gmernments without having to treat 
each case a i  a Foreign hlilitarr Sales transaction subject to the ngors 
of  the Arms Export Control . k t  This I S  not to say. however that 
Congress intended that the transfer authority be implemented in a 
manner mcom1stent Rith "overall U S  arms transfer and security 

The major congressional safeguards designed to prevent abuse of 
transfer authority include a ceiling on the amount of transfers that 
may be made in a given fiscal year:'" the requirement far transfer 
documentation to specify U S .  w i t t e n  consent to m m m m  third- 
country transfers and DOD assurances that .  because of the mu. 
tine nature of the supplies and ~ e r v i c e s  Involved. no major end items 
of equipment or single transfer transactions w l l  occur that would 
trigger the cangressmnal notification procedures o f  the Arms Export 
Control Act As B further aafeguard. transfers by U S forces using 
S M S A  authority may only take place under a mutual support agiee- 
ment using cross-servicing authority Further. It I S  DOD pohcy 
that transfers by U S forces should be designed to "facilitate murual 
logistic support between the United States and designated countries 
and NATO subsidiary bodies ' Additionally. transfers of logistie 
support should most commonly occur "during combined ~ X ~ T C I S ~ E  

training. deployments, operations. or other cooperative efforts and for 
unforeseen CircumStanCes or exigencies when the recipient may hare 
a temporart need of logistic support. supplies, and ~ e i ~ ~ ~ e s . ' ' ' ~ '  

The NMSA may not be used to permit allied governments to use 

and serv~ces available from U S commercial sources or through Far- 
eign hlilitary Sales procedures ''' Moreover. imentory levels of U S  
forces may not be increased ''in anticipation of orders to be made by 
other countries pursuant to agreements negotiated under the 
X!lSA ""' U S military supply inventories are to be maintained at 

BSSLStanCe pollcles '182 

u s. forces as normal mine SOUKBS for i o g m  support S U P ~ I E S  
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those levels necessary to meet only our national security Interests. 
and the NMSA 1s not designed to have an impact on that standard '01 

The reason for this reStriction i d  the congressional perception that a 
potential exists for allied countries 

to allow reductions ~n their stock levels by relying on the 
U S  supply system Instead of investing in then own in- 
ventory. Such a practice would obviously hare a negative 
rather than a posnue effect on oveiall alliance readiness 
and would constitute a form of U S subsidy to NATO Euro- 
pean military 

The KMSA authorizes transfers of supplies and services to eligible 
countries and organizations outside of Foreign Military Sales chan- 
nels The NMSA doer not, however, waive the requirements for con. 
tm18 on third party transfers and item end As a consequence. 
transfers w ~ l l  on11 occur under the authority of a mutual support 
agreement. All mutual support agreements contain a prowsmn 
requiring that each transfer of logistic support. supplies. or sermces 
by U S  forces must be documented and that the basic transfer docu- 
ment must stipulate that the support, supplies or B ~ T V I I C ~ S  provided 
may not be retransferred without the prior written consent of the 
u S 204 

Far transfers of lagistic support conducted in the European theater, 
only logistic support. supplies. and ~ervices in the inventory of U.S. 
forces lor otherivwe under their concroli may be used For transfers 
between U S  forces and the armed forces of other NMSAdigible 
countries that occur outside of North America. the logistic support. 
supplies, and services transferred must come from the m m t o r i e s  lor 
controll of U S. forces deployed in that country or the military region 
of the receiving country ' 0 6  Transfers occurring 
must involve logistic support, supplies, and ser 
ventory tor control) of U.S forcee in North America and must be Iim- 
ited to satisfying receiving country requirements while they are in 
North America 
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d Documentation 

There are normally rhree types of documents. negotmted and con- 
cluded a t  different tiers or levels. aasoclated u n h  a transamon con- 
ducted using the cross-servicing authority of the NMSA These 
documents are 11 the mutual support agreement d s o  called a 
cross-servicing or "umbrella' agreementi."' 2 ,  an implementmg ar- 
rangement itiw types-general and specific jo9 and 3 1  orders or 

A% stated earlier. cross-aerricmg authorit) requires the exlstence 
of a mutual support agreement as a precondltm to Its use A 
mutual support agreement 1s beat described as a bilateral gov- 
ernment-to-government agreement between the L' S and the govern. 
ment of a NvlSA qualified country or o r g a n n a t m  under nhlch the 
parties agree t o  the reciprocal prov~amn of logistic support. supplies. 
and services between their respective milltar)- forces lor for the sole 
benefit of L S forces in the ease of a YATO subaidiar) body organlza- 
t l0L 

Mutual support agreements provide the legal basis for and set forth 
the pnncipier b! which support. supplies. and serwces w l l  be ac- 
quired and transferred between the C S forces and the countries or 
organizations involved They are general in nature and. as a rule. do 
not involve the request for either supplies or serv~ces Because they 
do not ~ n r o l \ e  the obligatmn of funds, mutual support agreements 
may extend for an Indefinite penod oftime 'Ii Mutual support agree- 
ments are best understood by analogy to a "basic ordenng agree- 
ment' a2 that term 1s commonly used in contracting circles '" 

Mutual support agreements. although similar in character and 
content differ from country to country. Far example, the mutual sup- 
port agreement concluded with the Federal Republic of Germany'" is 
unique in that I t  only authorizes the C.S to acquire logistic support. 
supplies, and serv~ces from one governmental agency-the Federal 
Ministry of Defense."' In addmon. unlike the waiier prov~s~ons  of 

requ,s,t,ons."" 

"'DOD Dir 2010 9. para D 2 b 
"'AR 12-16 para 1 - i f  
'"See ~ m i r n i l r  FAR 16 703 

'Agreement betxeen the Becretar) of Defense 01 the L-nned States a i  America and 
The Federal Minirter of Defense of the Federal Republic of Germany concerning 
hlutual Support in Europe and Adjlacent Aaters Jan 21 19% hereinafter hgree 
"lent1 

2 Id art 4 para 3 
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other mutual support agreements, the German agreement authorizes 
the charging of administrative and handling fee8 in the processing of 
US.  

Mutual support agreements are negotiated and concluded a t  the 
highest governmental levels. As such, they are International agree- 
ments within the meaning of DOD Directive 5530 3 ''' The con- 
gressional reporting requirements of the Case Actz1' also apply 

The mechanics by which supplies and services are acquired or 
wansferred under a specific mutual support agreement involve the 
execution of an implementing arrangement or an order or 
requisition 'le An implementing arrangement 1s an agreement that 
supplements a mutual support agreement By necessity, then, It is 
negotiated and concluded pursuant to lor under1 the authority of the 
mutual support agreement and must comply with its terms and con- 
ditions.220 

In the course of Its XMSA practice. the Army has further refined 
the term implementing arrangement to provide for two different 
types: "specific" and "general." Specific implementing arrangements 
are "used to satisfy requirements for support of a particular project or 
event "izl They are funded documents, very much like an order or 
requisition. A common situation where use of a specific implementing 
arrangement would be appropriate 1s a joint NATO exereme. Specific 
implementing arrangements. thus, are often the document format 
used when the U S .  or Its allies have support requirements of an op. 
erational nature involring some aspect of field support 2 2 2  

A general nnplementmg arrangement provides 'a framework for 
conducting transaetmns for recurring logistic Support requirements 
with ather NATO armed farces and NATO subsidiary bodies lrZZ3 

Typically, general implementing arrangements focus on a particular 
area of recurring Support. such as base operations or storage 

General implementing arrangements are usually un- 
funded and ma) therefore be concluded for an indefinite p e r d 2 "  As 

'''Id am 3 
'LiDep'f of Defenae Directive 6630 3 International Asreementb d u n e  11 1%:) 

[hereinaner DOD D u  6530 31 
"'1 U S  C Q l iZib~119721 
"19DOD Dir 2010 9. para F 1 
iill.. 
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both specific and general implementing arrangements are concluded 
under the authority of a mutual support agreement. they are not con. 
sidered international agreements for purposes of DOD Directire 
5530 3 and the Case Act 226 

Orders or requisitions represent the SMSA version of the offer and 
acceptance document for specific lagistic support, supplies or 

They are funded documents, usuall) executed subject LO 
the terms and conditions of both an implementing arrangement and a 
mutual support agreement 228 Most mutual support agreements. 
howerer. allow for the direct placement of orders or requisitions for 
emergency situations 

Transfers conducted under NMSA authority that 1nvo1\-e a NATO 
country or XATO subsidiary body organization will specif) in the 
basic transfer document that the goods or ser\-ices provided by the 
U S forces may not be retransferred by the receiving entity to an? 
Countri outside S A T 0  without first receiving the written Consent of 
the U S Government Transfers of logistic support supplies. and 
s e r ~ ~ c e s  from U S  forces to KMSA-eligible non-KAT0 countries will 
include a s 1 m h  stipulation in the basic transfer document limiting 
retransfer of the goods or services to those situations where pnor 
written consent of the U S Government 1s obtained 

3 W a ~ i e i  Authortti 

a Generally 

Examination of the legislati\e history behind the NLISA clearly 
indicates that s a i i e r  authority was meant BE a direct cangreaiional 
response to the concerns taxed b) our S A T 0  allies concerning U.S 
forces using formal commercial contracting methods to acquire logw 
tic support.2" Under section 2343 of the Act.'" Congress granted 
DOD the poner to il-awe the following nine pronemns of law when 
conducting acquisitions under NYSA acqumrmn onl) or cross- 
servicing authority 

11 Title 10 United States Code, section 2207, requires that DOD 
include in all contracts. except those for personal eerv~ces.  a p r a v ~ m n  
reserving to the government the right to terminare the contract if It 1% 

":DO0 Dir 2 0 1 0 9  pala F6 -. SOP DOD I n m  2010 10 para D i ' e l  i l l , ,  L-SdREL'R Reg 1 2  16 pars ac8l , h  
'"DOD D n  2010 9 para F 1 

' DODDii 2010B para F 3  
/ I , / i  

~ ' 5 . r  i p  AR'eement S l ' o m  note 214. at  art 4 para 4 

"'Sw Record . q m  note 36 a: 31 368 8mrareminr of Rep BroornSeld 
' 1OL S C  Q 2313 S ~ p p  \ 19878 
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later found that gratuities were offered to government employees in- 
volved in the acquisition process This clause also provides that, in 
addition to breach of contract remedies, the government may seek 
exemplary damages in an amount of between three and ten times the 
amount of the patuity 2s4 

2) Title 10, United States Code, section 2304(a1, contains a 
requiremeni co maximize the number of sources m acquisitions in 
excess of $25,000.236 

31 Title 10, United States Code. aectmn 2306(a), prohibits entering 
into contracts on a cost-plus-percentage-of.cost b a s ~ s . ’ ~ ~  

4) Title 10, United States Code. Section 2306fb1, requires a provi- 
sion in all negotiated contracts wherein the contractor warrants that 
no person or agency was retamed by the contractor to obtain award of 
the contract for a comrnimon or contingent fee If the warranty is 
violated, rhe U.S. reserves the nght  to nullify the contract 

6 )  Title 10, United States Code, section 2306k1, requires in all cost 
contracts a clause requiring notification to DOD when fixed pnce sub. 
contracts are issued in  excess of $25,000 or fire per cent of the pnme 
contract.238 

61 Title 10, United States Code, section 2306b1, requires con- 
tractors to submit certified cost and pricing data on contract actions 
expected to be in excess of $100,000 234 

i r  Title 10, United States Code, seetian 2313, requires Ln all cost- 
type Contracts a pravision that guarantees government access to con- 
tractor records involving the contract until three years after final 

81 Title 41, United States Code, section 22, directs that every gov- 
ernment contract include a provismn specifying that no member of 
Congress shall benefit from the ~ontraet . ‘~‘  

91 Title 50, United States Code Appendix, section 2168, establishes 
a Cost Accounting Standards Board and directs that in every negott- 
ated contract or subcontract, a provismn be included requnng adher- 
ence to accounting standards and practices 8et by the Board 242 

payment 240 

‘”%nale Repan. supra note 70 ,  sf 4 
“‘id 
“‘Id 
“-Id 
“‘“id at 4-5 

9 d  at 5 
Id 

‘Id 
id 
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Except for these nine statutoq prorisions that the .4ct specifically 
excludes from application to NMSA transactions. acquisitions by U S 
forces of logistic support. supplies, and services are subpct to the 
remaining requirements of the Armed Services Procurement ActZ'$ 
and all other statutory reqummenta.2ii 

b Policm and Limitations 

In addition to applicable statutory requirements. acquisitions un- 
der the authority of KMSA must cornpl) with "general principles of 
prudent procurement practice" and existing DOD acquisition and 
logistics principles 241 These two vague limitatmns are the source of 
the much heated controvers! concerning applicability of the Federal 
Acqumtmn Regulation (FAR1 to NMSA transactmns 'IE 

Similarly. quemons have meen  concerning which personnel are 
authorized to execute NMSA transactions on behalf of the govern- 
ment, particularly transactions of a fund obligating nature ' e  g 

ble acquisitions1 The controversy rerolres around whether 
in limiting the SMSA waiver authority to nine specific 

statutory provisions and otheruise requiring that acquntmns con- 
ducted under NMSA authontg comply with the requirements of the 
Armed Services Procurement Act, intended only warranted contract- 
ing officers tor some recognized aubstnute, such as an ordering 
officer1 to execute XMSA transactions ~nvolvmg the obligation of 
fundi This issue and the controrers? concerning whether ac- 
quisitions conducted under XYSA authority must comply \iith the 
FAR are ~ E S U B B  that will be dealt with in depth in the analysis pornon 
of this a r t ~ ~ l e . ~ ~ '  

F. Fl.VA.VClfi POLICY 
I CornpensatLon 

B Generally 

This section discusses the three methods of compensation for rh l ch  
the Act provides Under the SMSA, compeniatmn'4b ma?- be on 
either a reimbursable or B nonreimbursable basis us Reimbursement 
as a method of compensation simply means that cash payment for 

'"10 L7 S C E 2313la 
"'DOD Dir 2010 9 para D 6 

Supp V 196: 

A3,2 ..... . . , c . . . . . ,  . . . . . . .  . . . . .  . _.,- --  - \  .. -\  

... . . . . . . .  
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supplies or services will be made in the currency of the supplying 
country Compensation on a nonreimbursable basis mvolres re- 
placement-in-kind or exchange as a method of compensation Re- 
placement-in-kind is compensation by replacement of supplies or ser- 
vices of an identical nature to those provided Exchange as a meth- 
od of compenaation denotes the replacement of supplies or services of 
a 'substantially" identical nature.zi2 

b. Reimbursable Transactions 

Reimbursable transactions are those acqumtmns and transfers 
that  involve currency payments Section 2345(b) of the Act'" de- 
scribes the methods for calculating currency payments The key fea- 
ture of this section id  the emphasis It places on reciprocal pricing 
pnnclples 2% 

I" narrowmg ItS focus on reciprocal pnclng, Congress \$as cagm- 
zant of U.S pncmg pnnciplea for Foreign Military Sales case8 under 
the Arms Export Control Act As discussed previously. these pnc-  
mg principles require that the U.S recoup all the costs associated 
with the item involved This routinely requires adding "adminis. 
trative surcharges. prorated retirement costs, and so forth, into the 
pnce ''2'8 The end result I S  that the U S charges the receiving coun- 
try substantially more than U S  forces would pay for like items or 
SBIYIC86 268 

Congress realized that adhering to this pricing mechanism for 
KMSA transactions Invited the retaliatory application of similar 
p n a n g  methods by our allies to the goods or semces acquired by U S. 
forces The authority to negotiate agreements reflecting reciprocal 
pnmng principles was calculated to avoid this problem 260 In addi- 
tion, Congress reasoned that If the supplying country charged the 
receiving country the same price that it charged its own armed forces 
for similar goods and SBIVICES, the resulting price should be the "low- 
est possible cost."Z61 Alternatively. the NMSA aha provides that U.S. 

""DOD Instr 2010 10 para D 1 P 
"'DOD Instr 2010 10 para D 1 b 
i d Z T r i  

'"'See supra norea 22-27 and accompan)ing text 
'"'see Record. supra note 38, 81 34,365 statement of Rep Danlelr >:eA 
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transfers laalesl of supplies or serwce8 to a receiving countr? that  has 
not agreed to reciprocal pricing principles require applicatm of the 
Arms Export Control Act pricing 

Finally, agreements involving reimbursable transactions entered 
into by L S farces must also provide that. for these tmmactions, 
credits and liabilities accrued by the U.S. will be liquidated not less 
often than once every three months by direct payment to the supply- 

c Nonreimbursable Transactions 

Congress also had a specific purpose ~n mind in providing that cam- 
pensation for goods or serri~es acquired or transferred under KMSA 
authority may be made on a replaeement.m.kmd or an exchange 
basis. These two methods of compensation relate to operational sup- 
port requirements and 'are intended to provide militsrj field com- 
manders with the flexibility to accomplish mutual support on a basis 
of equitable compensation while max imnng  p i n t  effectiveness 
through the utilization of available supplies and serv~ces "2b4 DOD 
policy encourages the use of NMSA replacement.m-kind or exchange 
procedures where "such transactions enhance operational readiness. 
foster mutual planning, advance eost.effective alternative means of 
support, promote interoperability, or otherwise offer adwntagea to 
the United States or are af mutual benefit to the United Staces and 
other participating countries ""' 

Replacement.m.kmd or exchange entitlements will be satmfied by 
the iswance or receipt of replacement supplier or Services within 
twelve months from the date of the original transaction If com. 
pensation on a nonreimbursable basis 1s not effected within this 
twelve-month period then the transaction must be eomerted to a 
reimbursable lcashi one and payment must be made within the time 
periods specified for reimburaable transactions ''- 
d Crediting of Receipts 

Any receipt ofpayment bl- the U S shall be credited to the applica. 
ble appropnatmn, account, and DOD fund.'6e Payments for logistic 

mg ennty 2 6 3  
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support. supplies, and eervms provided by U S  forces mitially as a 
reimbursable transaction a111 be credited to the DOD fund or appro. 
priation current a t  the time the material was dropped from the in. 
ventor? or when the services were Where compensation 
for a given transaction was mitially recorded as being on an exchange 
or replacement-in-kind basis, but 1s subsequently converted to a 
reimbursable transaction i i  e , because It has not occurred within the 
designated twelve-month period) It shall be credited to the DOD fund 
or appropriation current at the time of conversion to a reimbursable 
transaction 270 

2 Prmng 

a Generall? 

In reimbursable transactions mrol\mg cash payments, the KMSA 
requires that the L S. officials involved In the acqmsmon 01 transfer 
give some consideration to pricing before concluaian of the 
transaction In the reimbursement situation. the preference of the 
NMSA 1s first for an agreement based on reciprocal pricing 
principles '" In the event that reciprocal pricing cannot be obtained, 
the Act then requires that a pnce analys~a be conducted and a deter- 
mination made that the pncea t o  be charged under the agreement are 
fair and rea~onable."~ 

Pricing for nonreimbursable transactions becomes necessm: only 
for those transactions conducted on an exchange basis. that 1s to say. 
where identical supplies or S B ~ V I C B E  are not available and supplies or 
sernces of a substantially identical nature are proposed as compensa. 
tion In that situation the Act requires that  a determination be made 
that the replacement supplies or sernces have the same "form. fit and 
function' as those onginally provided."' 

b Reimbursable Transactions 

of the Act2" establishes the pricmg principles to 
be fallowed in acquisitions or transfers where compensation is to be 
made on a reimbursable basis. Although the termindog). used seems 
to be directed to tranmctmns made pursuant to a crozs-servicmg 

"'%OD Du 2010 9. para D C 
>-'',,I 
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agreement, the legislative history indicates that Congress intended 
the recqrocal pricing principle3 contained in this section to be appli- 
cable to transactions using the acquisition only authority as well 
Accordingly the pricing principles set out in the Act should be used 
for all acquisitions and transfers made under SMSA authority 

Regarding the pncmg of reimbursable transactions. the primary 
focus of the Act E on reciprocal pncmg "- Simpl, stated reciprocal 
pricing means that the prices charged for the support, supplies, or 
s e r ~ i c e s  provided by the supplying country to the receiving country 
are in p a n t j  with those prices charged to the supplying country s own 
armed forces. regardless of whether the supplies or  erri ice^ are pro. 
cured by the supplying countq from a prnate contractor tindirecr 
methodl or are provided directl: from the supplying country s own 
inventories or resources (direct method, 'r" 

In the eient that reciprocal pricing 1s not prmlded for under the 
terms of the cross-servicing agreement or 1s otherxiae not applicable 
to the transaction in question?" the Act lequires that nan.ree~pracal 
pricing principles be follou,ed. That LS to say. a pnce a n a l y s ~  must be 
conducted and a determination muit  be made that the prices to be 
charged are fair and reasonable 

The SMSA requires that for reimbursable acquisitions. an attempt 
must first be made to secure eemficatmn from rhe supply~ng count,? 
that reciprocal pricing principles ail1 apply to the transaction '"I As 
stated earlier rec~procal pricing 1s easentlaliy panty or equallt) ~n 
pricing Inherent in the concept ofreciprocal pncmg and in the ratio- 
nale for the legislative preference for this pricing method. 1s the 
assumption that the rec~procal price 1s bath the best pnce obtainable 
b) the suppl>yng cauntr? and that It 1s also a fair and reasonable 
price for the goods or s e n ~ c e a  ~ n \ a l i e d ~ ~ '  Consequenti?. I f  the 
supplying country certifies that the prices to be charged the recelrmg 
country are the same prices paid by Its o r n  armed forces far identical 
supplies or services. then the assumption can be made that these 
same prices are fair and leasanable The SMSA pricing requre- 
menta. therefore. hare been met and there 1s no further need toper- 
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form a pnce analysis or to make an independent determmatmn as to 
the fairness OT reasonableness of the proposed pnce 283 

The congressional newpomt concerning the inherent reliability of 
reciprocal pricing BE a guarantor of pnce reasonableness appears to 
have been modified by B recent change to the DOD implementing 
guidance regarding the NMSA '@' This change limits use of the 
KMSA authority to emergency situations when use of reciprocal pne- 
mg in B given situation would result m the U.S. paying a higher pnce 
for the goads or services than through uee of an available alternative 
method of acqmmtmn 266 

The irnplicatmn of this new ~ ~ O Y L S I O I I  LS that DOD no longer consid- 
ers it "prudent procurement practice" to rely solely on reciprocal pric- 
ing guarantees for the attainment of a fair and reasonable price for a 
given tramaction Rather, this shift in palicy suggests that for every 
reimbursable transaction, regardless of the pricing method, a pnce 
analysis should be conducted and an independent deterrnmatmn of 
price reasonableness should be made 266 

As contemplated by the ACT, reciprocal pnmng far the acquisition of 
support. supplies, or services may take one of two forms, depending 
on the source of the goods or services: 11 where supplies or services 
are acquired Indirectly, that  is, where the supplying country acqums 
the supplies or services from a pnrate contractor for the benefit of the 
rece~v~ng  country?" or 21 where the required supplies are furnished 
from the inventory of the supplying country or where support or ser- 
v i c e ~  are provided by officers. employees, or governmental agencies of 
the supplyng country 

Where the goods or serv~ces are supplied indirectly by a private 
contractor. the pnce to be charged the receiving country must be 
equal to the price charged bg- the contractor to the armed forces of the 
supplying country 289 Prices charged in this situation may differ 
slightly to account for differences due to varying delivery schedules, 
points of delivery, and other similar considerations Where sup- 
plies or serv~ces are pro\ ided directly from the Inventories or resources 
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of the supplying country the prices charged ivill be identical to those 
prices charged by the supplying country to its own armed force? ''I 
When U S forces act as the su~o l i er .  onces charged shall be eaual to .. . 
rates charged for the p ronnon  of logistic support. suppliee. and ser- 
i x e ~  to DOD component services ''' 

Finallj certification of reciprocal pricing requires proper 
documentation V'here a guarantee of reciprocal pricing 1s given in a 
transaction. a statement to that effect should be included in the 
agreement implementing arrangement order. or other fund abhgat- 
mg document In addition aome consideration should be given to in- 

ng U S  Gorernmenr access to records ro 

As stated earlier. the KhIS.4 enpresses a clear preference for 
negotiation and adoption of reciprocal pricing pnnciplea in ac- 
quisitions and transfers Failure to achieve a certification of recipia- 
cal pricing requires that. for an acquisition of logistic support by U S 
forces a price analysis must be conducted and a determination must 
be made by the U S commander delegated rhie responsibility'" that  
rhe prices for the logistic support. mpplies. or senices  are f a x  and 
reasonable '" If a price anal>sis 1s conducted and B determination of 
a fan and reasonable pnce  cannot be made then the proposed acqui- 
s t i on  cannot take place "" 

The 4c t  1s d e n t  as to guidance concerning u h a t  form an accept- 
able price anal>sx must take The implementing DOD guidance 
mates onlj that a price analysis should be "based on pnor  experience 
and supporting data and consider all applicable mcumstances '"' A 
great degree of flexibility is accorded t o  the practitioner in this area 
The method and degree of the price analyaic should var? depending 
on the circumstances of the particular acquisnmn. to include consid- 
eration ofthe dollar value involved and the complexity ofthe parncu- 
lar transacLl0" I@' 
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The Act specifically provides for situations m o l v i n g  transfers by 
the United States to a qualified country that are not covered b:- reap- 
rocal pricing p n n c ~ p l e s  In all such cases, the pricing pnnc~ples con- 
tamed aithin the Arm3 Export Control Act must be applied ''' 
c Nonreimbursable Transactions 

As stated earlier pncmg for nonreimbursable transactions be- 
comes necessary o n l ~  in the event identical aupplies or services are 
not available and supplies or E ~ T V K B S  of a substantially identical na- 
ture are proposed as compensation far those supplies or serv~ces pro- 
nded  "" In that amation. the Act requires that a determination be 
made that the intended replacement supplies or serv~ces have the 
same "form, fit and function" as those onginally p ro~ ided .~"  It is 
important to note that the replacement items m u t  be of equal value 
to those provided They need not. honerer. be of equal cost."' 

SCPPLZES, ASD SERVICES 
1 A'ATO STA,YAG's 

A STAKAG ''is the record of an agreement among several or all 
NATO nations to adopt like or similar m h t a q  equipment. ammum. 
tion. supplies and m r e s ,  and operational. logistical. and admimstra. 
tive procedures."303 STAKAGs, then. are ver: much like a mutual 
support agreement or general implementing arrangement in that 
they aet forth preagreed terms, conditions. and procedures They dif- 
fer from NhISA agreements in several ke? respects First, STAKAG s 
are generally multilateral agreements (as opposed to bilateral) that 

DOD lnrtl 2010 , p a r a  
Senate Report supra not 

feroperabihty. para 5-1 , 1 4  Mar 1989, IhereinafterhR 34.1 
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corer a wider range of subjecr matter areas than logistical support. 
supplies. or  erri ices More importantly, a STASAG does not. b i  
itself, conmtute legal authorit: for U S forces to acquire or transfer 
support 

The DOIICY of DOD is to encouraee and sumort the develooment 

This requires a basis 1x1 US law j o b  

and usk of k A T 0  STASAG i <oreover. ;&lementatmn 'of the 
hXS.4 should not discourage or replace the use of NATO 
STAS.IG3 Whenever possible. NATO STASAG procedures and 
forms that meet minimum eaiential data requirements should be 
used for UMSA transactions '09 STANAGs and STANAG procedure? 
inn particular. pricing or repqment p o l i c ~ e i ,  ma) not be used. h o w  
exer If mconsistent with the XUSA Minor procedural differences 
should nor preclude use of S T A N A G S . ~ ' ~  

provides a legal basis for U S  ratificat 
f another authority can be used to rat2 

STASAG. however. DOD policy I S  to 
the NMSA 1s used as the legal author 
STANAG. ratification b\ the U S. shall 
of the STANAG 1% ratified using NMSA autharlty m' 

a Background 

Congressmnal pressure ~n the 1970 '~  to reduce the force structure 
in Europe sax major cuts in the number of support troops, resulting 
in greater reliance by U S forces on KAT0 host nation countries for 
logistic support. supplies, and services Rigidly employed methods 
for both acquiring support icammercial contractsl and providing sup- 
port  foreign Military Sales procedures, caused friction betaeen the 
U s and Lts KAT0 a l h e ~ . ~ "  The situation in the European theater of 
operatlmi determated to the point that. for REFORGER I980 

"'D B o r i e r  l n i e rna f i~ns l  Logistics d #draft  Chapter 12 fur Contract Leu Practice 
hlm;;I unpublished manuscript HQ USAREUR 

"~DOD Dir 2010 9 para 0 14 B 

d,OIi 

'L15rr DOD Dir 2010 9 pars D 14 c ' 'DOD Dir 2010 9 para D 14 0 
' ' I d  
"-Sei 9 u p m  notes 29-31 and accompan)mg text 
'I See  m p n  m L e i  38 5P and acrompanyrni text 

:r:;: 
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several key NATO countries refused to supply support under com- 
meraal ~ o n t r a c t 8 . ~ ~ ~  The friction was r e lwed  and the support was 
provided largely through promises by U S .  officials to our NATO 
allies that legislative relief iras imminent 317 

Congress provided that relief through passage of the NMSA. In its 
original form, the Act contained aeveral safeguard prov~slons de- 
signed to monitor implementation and prevent an overly broad in- 
terpretation by DOD.318 One such provmon required that both the 
acquisition only and cross-servmng au thon tm would not be self. 
e ~ e c u t m g . ~ "  Rather. it required the Secretary of Defense to prescribe 
regulations implementing these NltSA authorities and forward them 
to Congress for review at least sixty days prior to their effective date. 

The original DOD implementing regulatms contained confusing 
and limiting language that the serv~ces interpreted as DOD policy to 
confine field use of the NhlSA t o  the cross-servlcmg authanty of the 
Act The Army regulations reflected th18 perceived constraint on 
NMSA implementation "The acquisition and transfer of loglstx sup- 
port under this regulation will he accomplished under the terms of a 
support agreement or implementing arrangementPzl 

DOD policy to implement only the cross-servicmg authority was 
problematic m several respects In response to field c o n ~ e r  
approached Congress with two separate problems 11 Lts ma 
acquire host nation support because offormal contractmg procedures. 
and 2) the inability to easily acquire and transfer support in a field 
setting 322 Each authonty, then, was enacted for a spec~fic purpose. 
Acquisition only authonty was designed to alleviate problems in at-  
quinng host nation support: cross-serv~cmg authonty would f a c h  
tate the rec~proeal provmon of support in training and exercises 322 

The fact the field needed both au thon tm IS beat Illustrated b i  derel- 
opment of the NMSA FAR acquisition format 
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Use of cross-serwcmg authority requires. as a precondition. the ex- 
istence of a mutual support agreement "' Furrher. mutual support 
agreements are negotiated a t  the g ~ ~ e ~ n m e n t - t o - g ~ l . e ~ n m e n r  bel. 
having the full atatus of international agreements Largely because 
of their international status negotiation and canclusmn of mutual 
support agreements was a iloiv process By Apnl 1981 l a  ke? plan- 
mng time for REFORGER). no agreements had been signed ''' Dis- 
cussmns were ongoing, however. with the Federal Republic of Ger- 
many. the Netherlands. Belgium and the United Kingdom 'jh Only 
Belgium indicated that it might be posjible to conclude an agreement 
in time for REFORGER 1981 "- 

US.&REUR officials were faced with a very ser~ous problem It 
looked like REFORGER 1981 would ha re  to be cancelled due to the 
lack of host nation support With the aid of USEUCO.11 officials 
land with some creative lawyenng8. howeier a solution v a s  soon 
forthcoming 

Faced with the fact that the acquisition only and cross.serumng 
authorities were not selfexecutmg. U S. officials focused their atten- 
tion on the ~ a i v e r  authority of the Act.'" With regard to the um\er 
authority the i iex was formulated that Congress. in passing this 
portion of the Act meant to create B third. aeparate. "stand alone' 
authority This was an authority that by the terms of the statute was 
self-executing and that could therefore be used immediately. without 
the need for congressionally rei iewed implementing regulations "" 

The Head of the Contracting Act 
Deputy Commander-Ln-Chief IDC 
general contracting authority and 
conclude contracts conforming to the Armed Senices Procurement 
Act "' At this same time there existed in USAREUR an approved 
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U.S officials combined the authority of the NMSA to waive the 
nine most troublesome statutory provisions, the general contracting 
authority of the DCINC. and the DAR deviation from regulatory re- 
quirements and formed the "hybrid NMSADAR (now NMSA'FAR) 
acquisition authority A message was drafted and sent to Headquar- 
ters, Department of the Army (HQDAj, indicating the intent to use 
this new approa~h.3'~ USAREUR officials received no negative re- 
sponse from HQDA, and thus the NMSA DAR acquisition format was 
implemented m time for use in REFORGER 1981 334 

b Procedures 

The creators of the N.MSA,FAR acquisition format felt that its use 
of the h X S A  wa~ver authority made i t  subject to all the limitations 
and requirements imposed by the NMSA Consequently, NMSA 
FAR acquisitions are subject to the $150 millton obligational ceiling 
and they are reported to Congress ann~a l ly .3~ '  Further, use of the 
NMSA FAR transaction 1s limited to reimbursable acquisitions, be- 
cause replacement-in-kind or exchange transactions can only occur 
under acquisition only or cross-servicing authonty of the NMSA.S37 

Because of the scope of the DAR dev1atian,9~' use of the NMSA 
FAR authority is limited to acquisitions of services (and incidental 
supplies). Supply acquisitions are not covered by this approach. As en 
additional safeguard, the file must contain B Determination and 
Finding (D&F) supporting the decision to use this format, a price 
analysis must be conducted. and a determination as to a f a r  and rea- 
sonable price must also be made.339 

IV. ANALYSIS 
A. NMSA IMPLEMENTATION PROBLEMS 

I Ouerlr Restnettbe and Confusing Implementing Regulations 

The NhlSA wa5 passed with an effective date of August 4, 1980.340 
By the original terms of this legislation, the acquisition only and 
crass-servicing authonties contained within the Act were not self- 
executing. they required that DOD prescribe implementing regula. 

'"Id 
"'See 3lernorandum. .4EAJA-KL, 24 July 1961, iubject PL 96-323 
"'Sea ~ e n e i a l b  CSAREOR Reg 12-16. para 12 
3 3 6 ~ ~ ~ ~ ~ ~ ~  R~~ 12-16 para 
am., 
"'See Mlesraee nupro note 326 
 SI^ sensmlli  CSAREUR Reg 12-16 para 12arl l  
'*'126 Cang Rec 21,715 119801 
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tion3 reviewed by Congress. pna r  to use of the authority In pro- 
mulgating these regulations, however DOD fmled ''to fully recognize 
or embrace the intent of Congress w t h  regard to certain statutory 
provisions and, therefore. did not reflect that intent in Its implement- 
ing documents and procedures 

The original DOD regulation became effective in August 1980 "' 
Almost a full year later, none of the seriices had promulgared thex 
Implemennng guidance By the summer of 1981 It became clear that 
PihISA authority would not be available in time for REFORGER 
DODs  implementing guidance was seen as the major reason for the 
holdup. 

The primary deterrent to B speedy implemeniation has 
been the DOD guidelines. which served to confuse rather 

The DOD implementing regulation has been revised twice since it 
became effective in August 1980 In its present form it 18 still overl>- 
restrictive. vague and confusing This section will examine eome of 
the major problems created for the field by DOD 5 mplementmg pall- 
ciea and guidance 

provided DOD with two distinct acquisition au- 
a m y  to acquire goods and services through ac- 
mcquisition only authorityi: and 21 the author- 

ity to enter into cross-serncmg agreements, after consultation with 
the Department of State. for the acquisition and transfer of logistic 
support, supplies. and service8 When f i r s  published. however. the 
DOD regulation blurred this distinction by introduction of a nem 
term, 'support agreements,' j4' which was martfully defined and 
served to confuse the two authorities '" One reason the distinction 
betneen the tu,o authorities was important involved its impact on the 
appropriate level of authority for concluding agreements in the Eura- 

" '10USC b 2 3 2 9 8 1 9 6 2 , a r n m d s d b )  1 3 U S C  Q 1304al86 'Supp 1111985 
"'See K Allen. m p i a  note 107 at  1 
'a5Dept of Defenle D l r e c t n e  2010 9 hlvtual Lagiiiic Support Betueen rhe United 

"'K 
' . 'See supra notes 320 21 and accompaniing text 

Stales and Othel S A T 0  Force6 .4ug 26 1960 
t l lm diipra note 107, a t  4 

"See K .Allen 6uer0 note 107, at 4 
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pean theater J47 Implementation of the Act within USAREUR was 
delayed as a result '" 

In the July 1984 revision to the DOD regulation. DOD eliminated 
the term "support agreements.""* In an attempt to clarify DODs po- 
sition, the revised regulation stated uneqmrocally that the KMSA 
created two separate forms of authority It then described each and 
declared DOD's intention to implement DODs mplementa. 
tion of the acquisition only authority was. however. for unknown rea- 
sons. overly restrictive It prescribed a clear preference for use of the 
cross-servicing authority and limited use of the acquisition only au. 
thonty as an mtenm measure. that IS, only until a cross-servicing 
agreement could be negotiated and concluded 

As an aside, the July 1984 revision contained a reference to and 
authorization for publication of B manual to provide guidance for ac. 
qumtion only t r a n 5 8 ~ t 1 0 n ~ . ~ ~ ~  January 1.1986, was lmted as the date 
by which the manual would be published 353 To date. however, no 
manual has been forthcoming The current revised regulation has 
dropped any reference to the acquisition manual. 

The current regulation also continues to limit use of the acquisition 
only authority to mtuatmns of an interim nature pending the conclu- 
s o n  of a cross-servicing agreement?' Mutual support agreements 
have been negotiated and concluded with Belgium. Canada. Den- 
mark, France. Germany, Italy, Luxembourg, the Netherlands, Nor- 
way, Portugal, Spain, Turkey, the United Kingdom, and the NATO 
Maintenance and Supply Activity "' Significantly, by limiting aeqm- 
sition only authority to interim use. DOD has, ~n effect, all but pro- 
hibited its use by the S B ~ Y I C B S .  That the services need acquisition only 
authority IS evidenced by the continued viability of the NMSA FAR 
format 

Fmally. the current revised regulation continues to provide prob- 
lematic guidance to the field Its use of the term "acquisition," for 
example. LS confusing from the standpoint that the distinction be- 

Bodies d u n e  7 .  19841 
""Id a t  para D 2 
" ' Id  81 para E 2 
'~Zld at para E 3 
3 * 3 1 1  

"j'Sie DOD Dir 2010 9, para 12 
'~'DSAREUR Reg 12-16, app A 
'"See g m e r u l l i  USAREUR Reg 12-16, para Ib  
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tween acquisition only and cross-servmng authorities 1s often 
merged In some prowsions the term 1% used to apply to acqumtions 
conducted under acquisition only authority3" and ~n still others the 
term refers to both authorities 

Additional examples of the problems generated by the confusing 
and restrictive implementation by DOD of the KMSA are drscusred 
m succeeding sections J's Clearly. what 1s needed 1s a statement of 
DOD policy that provides clear and concise guidance to the field on 
NMSA usage. In addition, removal af the restmtions on use of the 
acqulsitian only authority and publication of an instructional manual 
on use of NMSA authorit: in general R o d d  be of sigmficant benefit to 
the aenices 

2 Different Support Requirements Warrant Different Procedures 

hlany of the problems associated with implementation of the 
KMSA stem from DOD s failure to recognize that logistic support re- 
quirements for U.S forces are of txo  fundamentally different kinds 
and the concomitant failure to provide for separate procedures to ac- 
commodate these differences The fact that there are two different 
types of supPoit requirements 1s refiected both in the two different 
peacetime purposes of the NMSA and the two different congressional 
grants of acquisition authority contained wnhm the Act. 

As discussed previously. the two peacetime purposes of the NYSA 
are to provide for simplified procedures to facilitate the interchange 
of logistic support between U S forces and the military forces of allied 
countries in training and exercises and to permit better use of host 
nation resources by prowding U.S forces with the means to acquire 
support services without the need to resort to "complex contracting 
procedures.''3iD Congress granted DOD cross-servicing authority to 
provide for support requirements of an ' 'operatmaf' nature.361 It 
granted acquishon only authority to resolre problems faced by U S. 
forces in acquiring "host nation  upp part."^" 

It E at once axiomam that U S forces' operational and host nation 
support requirements are fundamentally different Operational sup- 
port requirements are typified by the exigent circumstances encoun- 
tered by troops in a field environment Accordingly, they are driven 

".DOD Dir 2010 9 para D 3 
'-%OD Dir 2010 9. paras D 6 8 
'''See e g notes 369-'0 and accompanring tert 
""Recard supra note 38 at 34 369 ,statement of Rep Braomfield, 
"'See Senare Report. s u p i n  nore 9 at  3 
'-'Sei Id 
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by field conditions that require simplified, mobile, and flexible pro. 
cedurei to accommodate the exigencies involved Operational support 
requirements are charactenzed by one-oba-kind, IOW dollar value 
transactions. Examples of this type of support are food, clothing, 
billeting, POL, transportation services, ammunition, communication 
services, spare parts, medical serv~ces. and training s e r v 1 ~ e s . ~ ~ ~  

Host nation support. on the other hand, is support o fa  static and a 
recurrmg nature The acqulsmon of host nation support often ne- 
cessitates the execution of acquisition agreements of a highly com- 
plex nature, applying m e r  a long period of time, and involving a large 
dollar amount. Examples of host nation support include base op- 
erations supporr (including Incidental minor COnStrUCtlQn~. storage 
eerwce~,  use of facilities, and repair and maintenance services ''' 

As has already been shown, the original DOD implementing regu- 
lation merged the distinction between these two types of support re- 
quirements and their corresponding FYSA authorities as well In so 
doing, DOD restricted NMSA usage to cross-servicing authority. 
causing the birth af the hybrid NMSA FAR authority Tragically, 
DOD failed to take full advantage of the momentum generated by 
these legislative initiatives. As a result, the NMSA has not and prob- 
ably never wiil realize ita full potential. 

An examination of the legislative history predatmg passage of the 
NMSA clearly indicates that Congress was aware ofthe differences in 
these support Moreover, it is equally clear that Con- 
gress. by including two separate authorities in the NMSA. Intended 
each to respond to a specific need cross-serncmg for operational sup- 
port; and acquisition only for host nation Support The fact that 
U.S. forces in the field needed acqumtion only authority is clearly 
evidenced by the birth and subsequent growth of the NYS.4 FAR 
hybrid approach. The continued existence of the NMSA'FAR 
approach 18, again, proof of a present need for a stand alone aequlsl- 
tion only authority. 

The two sections that follow will examine each of these different 
Support requirements, focusing on the problems umque to each 
Special emphasis 1s placed on the continued need far separate p o l ~ a e s  

"'Sei supra note 146 
86",+ 
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and procedures responsive to the umque problems generated by each 
form of support. 

B. OPERATZOiVAL SUPPORT 
REQUZREME.VT5 

1 lntioductzon 

histor:. focus on the need to resort to Foreign Military Sales pro- 
cedurea to transfer support to our allies in combined training and 
exemses and the need for U.S. forces TO reson TO formal. time. 
consuming contracting procedures to meet emergency logistics re- 
quirements under field conditions 36i In short, *,hat the U S. forces in 
the field needed was land 1 6 1  B smplified. flexible. and deployable 
system to acquire and to transfer operational support What the? re- 
ceived were traditional contracting procedures, minus the nine Statu- 
tory provisions waived b)- operation of the Act 

Once again confusing and restnetwe DOD policy was the source of 
the problem The legislatire history expressed coneern that ac. 
quisitions under NhlSA authority should comp1:- uith "general prin- 
ciples of prudent procuremenr practice ' 361 This concern uaz liberally 
interprered by DOD officials as evidence of an expressed intent t o  
' g r a f t '  the newly enacted NhlSA authorit) onto the ensting DOD 
procurement s)-stem. as implemented by the then DAR What this 
did. m effect was '%ed' implementation and usage of the M I S A  to 
the contracting community with onl) secondary involvement by the 
logistics community This I S  not to suggest that overall responsibility 
forthe NhIS.4 belongs entirely in either camp. Rather, for purpoaes of 
operational support requirements. pnmar: responsibility should re- 
side with the logmtmans As will be shown m the next section. be- 
came of lts complexities and high dollar d u e ,  responsibility far host 
nation suppmt quite correctly requires the involvement of the con- 
tracting community ''' 

A s  a r e d r  of DOD's adherence to established contracting channels 
in implementation of the NMSA, questmna concerning DARFAR 
applicability ha\e plagued NMSA usage since its inception The 
followng eectmns examine this controiersj The concluding sec~mn 

operatlonai SUppOrt concerns, refleeted ~n xnmA3 ieglsiatlve 

"id at  4 8starement of Hon Robeif II' Kamer Under Secrefar? of Defenre tor 

""Sir DOD D!r 2010 9. para D 6 
'"'See wlra nates 107 I>  and acvompanrinetex* 

Polx) Dep't oiDefenre 
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discusses the unique opportunity for field usage presented by the 
NMSA, with suggestion8 for establishment of a procedure to create a 
truly deployable cross-servicing system 

2 FAR Applrcability 

The question of FAR applicability to NMSA transactmni la es- 
sentially a question of congressional Intent. More specifically, m 
passing the NYSA, did Congress intend it to be an extension of the 
Armed Services Procurement Act (ASPA) and, therefore, subject to 
the existing system of implementing regulations? Or did Congress, in 
enacting this new legislation, intend to create a truly separate au- 
thority, requiring the creation of Its own, parallel system, drawing on 
the DAR only for its expenence and expertise on an as-needed basis? 
This question and those corallary to it have been among the most 
intensely debated questions surrounding passage of the Act 3i0 

Those mdiwduals advocating the NMSA as an extension of the 
ASPA (and therefore subject to the FAR) argue that Congress in- 
tended the NMSA to be authority for DOD to use simplified contract- 
ing procedures to enter into agreements with qualified governments 
and KAT0 subsidiary body organizations for the acquisition or reup- 
r o d  provision of logistic support, supplies, and services In suppon of 
this position, they point to section 2343bj of the which pro. 
vides that. with the exception of the nine Statutory prov~sions that 
may be waived, KMSA transactions must, in all other respects. corn- 
ply with the ASPA. Because the ASPA applies to all NMSA transac. 
tions, and because the FAR implements ASPA within DOD. i t  neces. 
sanly follows that the FAR applies to all NMSA transactions 372 

As further support for this proposition, proponents of this position 
point to evidence of DOD'a intent to make the NMSA subject to the 
FAR in the implementing regulation. That regulation provides that 
acquisitions conducted under ZTMSA authority shall comply with 
"general principles of prudent procurement and that 
when implementing the NMSA, existing DOD acquisition and logis- 
tics pnnciples will be used 

'?Sei e 8 ,  Memorandum for Arthur Daoulas. Deputy Asmatant Secrefar) of the 
Arm) ~Acqumtion~ from Cal Richard J Wamack, Principal Assistant for Contracting 
l a1  Ocr 19608 #discussing 04 implemenfatian of Public Law 96-323. the NATO 
hlutua1 suppart Act Of 1979 

"'110 u s  c P 2343,a, lsvpp v 1987, 
>''See Memorandum, supra note 3 i O  at 1 
9-3DOD Dlr 2010 9 para D 6 "'id 
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Reaolution of this question requires reference to the Act as ongi- 
nali? passed "' The Act provided that the authorities conferred br 
the NMSA for DOD to enter mto acquisition onl? and crms-servicing 
agreements xere not self-executing Rather. the Act required DOD to 
prescribe its own regulations pnor to use of either of these authar- 
i t m  If Congress had intended to "graft" this new authority onto ex- 
isting reguiatmna. then the requirement for newly promulgated regu- 
lations ivauld be rendered meaningless 

Arguments that NMSA tmnsactions are subject to the 4SPA in all 
respects. uith the exception of the nine waned pra\~sions, also miss 
the mark Apart from the SIX provisions included in the ASPA from 
which XMSA transactions are excluded very fen prorisions remain 
that. because of the subject matter miolved. are applicable to NYSA 
transactions In addition, the sections in the ASPA from rrhich 
NhlS.4 transactions are exempted relate to basic contract functions 
as to competition. aolieitatmn, award. tost and pncmg data. and ex- 
amination of records r Application of the FAR minus these pro\)- 
~ m n e  and contracting concepts 'would produce a fragmented set of 
requirements and procedures of questionable \ d u e  ""' 

As a final note. the requirement to conduct SMSA transactions in 
consonance n i th  "principles of prudent procurement piactice" has its 
origin in House and Senate concerns expressed prior to passage ofrhe 
4c t  As such. these congresaional referenced to acquisition princi- 
plea were a reference to the need to exercise good business judgment 
and were not an imposition of the very regulatory acheme an NMSA 
transactionPo that Congress was enacting legislation to aroid 

3 Contracting Authorif> 

An important carollarp to that of F4R applicability is whether 
SMSA transactions involving reimbursable acqmsitmne require the 
mrolvement of a narranted contracting officer Supporters of this po- 
s i t m  point. again. to the DOD regulation, which provides In part 
that "[plersonnel implementing theae agreements and arrangements 
b? lssulng and aeceptmg requmtmns 07 other forma shall he d e s w  
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nated specifically and shall be selected so as t o  have the necessary 
knowledge and expenence to carry out authorized transactions in ac- 
cordance with applicable laws, this Directive, and other Implement- 
mg regulations ''''' 

Proponents of this position point to the fact that it 1s a well es- 
tablished principle of acquisition law and practice that the cantraet- 
mg officer LS the single. responsible U.S. Government representative 
authorized t o  contract on behalf of the government As such. his or 
her posnmn 1s one of special trust and independence that cannot or 
should not be compromised 3a2 Moreover. acquisition restrictions in 
annual DOD authorization and appropriation acts and other aequisi- 
tion laws (e .g ,  fiscal laus1 apply t o  NMSA transactions In addi- 
tion, the application of nonreciprocal pricing principles requires a 
pnce analysis and a fair and reasonable pnce determination Because 
of the broad and highly specialized range of knowledge. expenence. 
and pncmg expertise required. It 1s argued that only warranted con- 
tracting officers are able to adequate13 represent the government's 
interests in NMSA acquisitions. 

The argument that only u,arranted contracting officers may obli- 
gate the government in NMSA transactions 1s spee~ous. Although 
admittedly vague. the DOD policy to have only qualified personnel 
conduct KMSA actions was meant t o  restate congressional emphasis 
on the need to have knowledgeable personnel conducting the issuance 
and acceptance of orders and requmtmns for support. Emphasis by 
Congress on simplified procedures for pricing (reciprocal pncmg). for 
example, indicates a preference for simplified procedures that do not 
require contracting officer mvolvement. 

That is not to say. however. that  all NhlSA acquisitions should be 
conducted by non-contracting personnel The c rcum~tances  of the in- 
dividual acquisition should dictate the need for and the involvement 
of a contracting officer Once again, the distinetmn between op. 
erational support and host nation support becomes important For 
example, B high dollar value. complex, long term acquisition of stor- 
age s e r v i e e ~  involving the POMCUSSa4 program. requiring apemal- 
,zed experbse in price analysis and negotiation as well as detailed 
knowledge af funding restrictions, may u d i  necessitate use of a con- 
tracting officer and supporting personnel "' 

"IDOD DIT 2010 9, para F i 
'"See FAR 1602  
'"DOD Dir 2010 9, para F I 
'"Prepasmoned Organization hlarenel Configured t o  Cnn setr 
'"he aniio nafee 109.10 and accarnpan?~ng text 
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The questions regarding FAR applicability and the need far a a r -  
ranted contracting officer involvement in NMSA transactions 
represent yet another example of the problems in NMSA im- 
plementation and usage created by vague and confusing DOD guid- 
ance The present DOD regulation ehould be revised to clear up this 
controversv. 

3 Fully Deployable Reciprocal Support Procedures 

The legislatire history of the NMSA 18 replete with references to B 

field functioning system for the mutual exchange of logistic 
support The point was stressed ~n committee hearings time and 
again that NATO mihtar) operations must be conducted on the basis 
of a coalition approach.3e' American forces will be required to fight 
next to Bntmh. German. Dutch Belgian Italian and other allied mil- 
itary forces.386 With this in mind, the "important q11e~t1on"~'' of 
mutual logistics support arise8 The armed forces of each Alliance 
country "cannot a11 behave as d we were logistically independent 
when in the crunch we wil l  all be dependent on each other Hence the 
first purpose of the proposed legislation LS to facilitate such mutual 
aupport. e s p e d l y  in peacetime training and exercmes. to facilitate 
common readiness in event of war ''390 Moreover, the purpose of com- 
bined training and jointly held exercises la to "test the abiht) of our 
forces, and those of our Allies, to function under wartime con- 
ditions . . IOlur arrangements for mutual logistic support during 
exercises should be as close to realism as me can practically make 
them "''' 

A aeeond reason for simplified procedures for mutual logistic sup- 
port is the fact that U S  forces operate in Europe "at the end of a 
logistic pipeline 3,000 milea long""' The end result 1s therefore al- 
ways "short.term demands" for support by L' S forces ms By thm 
same token, our Allies. although operating under a shorter pipeline. 

918se~ e g , Senate Report supra note 9. at 12 8ee d s o  Hearing, supra note 51 at  4 
,ifafernent of Hon Robert W Komer, Under Secrerari oSDefenre far P o h q  D e p t  or  
Defenre' 

"id 
zbaHeanne aupia note 51, at  4 8rraremenf a i  Han Robert \V Komer Under Seere 

id'ld 

" " I d  
'p ' ld 
'"Id 

tar) oiDeiense for Policy Dep't of Defense8 
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often require short.term support during training and exercises The 
NMSA w a ~  designed as a means for US.  forces to acquire and to 
transfer support quickly and efficiently under field operating con. 
d ~ t i a n s . ~ ~ '  

The need for a deployable, field functioning system for the reelproc- 
a1 provision of logistic support LS easily established from a review of 
the legislative history It also seems equally clear that Congress in- 
tended the cross-servicing authority to provide the statutorj basis for 
the establishment of such a system 395 The question arises as to why 
such a system has not been forthcoming The anewer to that question 
lies. once again in the confusing DOD guidance. 

As discussed earlier, the DOD regulation requires that acquisitions 
under NMSA authority comply with "general pnnc~ples of prudent 
procurement practice" and with existing DOD acquisition pnnc~ples 
In addition. personnel empaaered to conduct NMSA transaction 
must be spemfically designated, having the requisite knowledge of 
applicable law8 and regulations 306 These policies and gudance have, 
in the past. been interpreted as requiring that all NMSA acqmnoons 
comply with FAR requirements and that reimbursable acqumtmna 
be conducted b5- warranted contracting officers 

To add to this confusion. the regulation also states that "when use. 
ful and applicable. DOD components are encouraged to establish sum- 
plified procedures under cross-servicing agreements, implementing 
arrangements. contracts. or other contractual instrument8 under the 
NMSA similar to those used in b a w  ordering agreements, m t h  au- 
thorny to place orders delegated to the lowest practical and prudent 
level '"" The implication of this proviaion I S  that DA IS free to es- 
tablish a system for fulfilling operational support requirements that 
does not require application of the FAR or the use of warranted con- 
tracting officers for reimbursable acquisitions Still. DODs Intent in 
this regard is unclear. The HQDA response has largely been inertia 
What 1s needed 1s a clear, unequivocal statement from DOD that ac. 
quisitions under the NMSA are. in fact, not subject to F4R require. 
ments, although DOD components should continue to refer to the 
FAR for guidance This statement should also clearly state that war- 
ranted contracting officers may but need not. conduct acqumtione 
under the Act. 

i9'Hearlng. supro note 51. at  6-7 8smfement of Lt Gen Arthur J Gregg Deuufi 

""See Senate Report. supra note 9 ar 12 
"'DOD Dir 2010 9 para F i 
'"See 3lemorandum. Q U D ~  note 370. at  1 

Chief of StaN for Logiifiei U S  Arm) 

"*DOD DI: 2010 9 par. F 7 
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On a more poxtire note, USAREUR has established extensive pro- 
cedures cmenng XYSA transactmns?sB Most Importantly. they pro- 
vide for delegation of the administranon of certain specific and gener- 
al implementing arrangements down to the command le\el The au- 
thority to acquire and to provide support 1% also in the delegation 

The problem with the USAREUR procedures I S  that they are de. 
cidedly vague. both with respect to FAR applicability and the need for 
contracting officer mvalvement in the acquisition process Further. 
the USAREUR approach fails to provide etandardmd procedures for 
local command administration of these agreements It leaves the es- 
tablishment of internal procedures for redelegation. selection of qual- 
ified personnel far placing and accepting orders. and the assurance of 
adequate SMSA ceiling authority and fund availability to each mdi- 
ndual command tasked with administering an implementing 
arrangement '01 

As stated earlier. the July 1984 DOD Implementing regulation 
called far publication of an acquisition manual "' In 1984 a draft 
%eraion of such a manual was compiled by representatives of the DOD 
components. under the direction of the Special Assistant to the 
DCIXC far Host ?lation Iiegotiations, Headquarters, EL TOM."^ 
That draft included a provision for field acquismons that could form 
the nucleus upon which B deployable system could be based It \\as 
based on the DAR small purchase provisions and the concept of an 
ordering officer Under this procedure called 'simplified acqumtion 
authorit)." a held commander of the rank of 0-5 GS-14 or higher 
a d d  be authorized to acquire logistic support. supplies. or sernces. 
of a value less than or equal to $25  000. uithaut the need of a war- 
ranted contracting officer In addition. the 0-5 GS-14 could designate. 
in writmg. a subordinate to carry out  the transaction The 0-5 GS-14 
would hauexer still ha\e to approve the transaction in advance and 
would remain permnall) responsible for the acquisition Specific 
training for designated personnel would also be provided 

It 1s beyond the scope of this article to delineate n t h  anr degree of 
specificit>- the procedures that should be used for a field functioning 

""See i v n i w l , .  LSARELR Reg 11-16 
" Sei  CSARELR Reg 12 16 parer 10; l l b  
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logistic support System There are, however, certain basic require. 
ments that such a system should meet It should be deployable and 
mobile (making reliance on contracting officer support impractical]; 
it should be flexible enough to adapt to changing conditions on today's 
integrated battlefield, and, finally. the procedures involved should be 
simple ifor ease of use) and standardized (to present a common face to 
our Allies). Empowering field commanders with limited authority to 
acquire operational support is a positive step in thls dlreetmn 

C .  HOST .VATIOAV SUPPORT 
REQUIREMENTS 

I .  Zntroduetum 

Army requirements for host nation Support. provided under NMSA 
authority, are many and vaned. Most notably they lnelude storage 
ser~ices.'"~ base operations and repair and maintenance 
services 'Oi For fiscal year 1985 the total amounts expended for host 
nation support by the Army exceeded 853 million, over half the 
NMSA ceiling allocation available for all DOD components.40a In- 
terestingly, only eleven separate NMSA transactions were involved 
in these 

As might well be expected. these eleven acquisitions of logistic sup. 
port and services involve very complex. high dollar value acquisition 
agreements They also involve static, recurnng. long term support 
requirements. Some of an indefinite duration. Indeed, ~eve ra l  of these 
agreements"' predate passage of the NMSA. 

'"'.4n example IS the agreement for starage lerwees between the United States and 
the Grand Duch\ of Luxembourg Under that agreement. IYSA Warehouse Semxes 
Agency1 a government ouned company farmed to perform theie services reeewes, 

preierieo and maintains approximately 89,000 short f m i  of 1 S Army ~ a r  
e materials reqmnng 200,000 aquare meters of brorage space Srr S Kaiparian. 
under's Briefing Book of Hort S a m n  Agreements ~Mai  31 1985) iunpubhshed 
cripl on file sf the Host Nation Support Branch U S  A r m  Conrractlng Cenrer 

ions agreement between the LTmred States and the 
e m m n  of& Garlstedt Csnrvnmenr Area L-nder 

f r i  of Defense prowdes base operation ierwees I" 
#Forwardl at Luclui D Clay Kaaerne S ~ e B r l e f i n g  

Book ~ u p r v  note 405 
"'An example I P  the apeemenf far repair and maintenance % e r ~ ~ ~ e s  of 1 S army 

trucks provided by the Mmmtr? of Defenre. Federal Republic of Germany. at Juellch 
German> See Briefing Book ~ i q m  at 405 

'"See Briefing Book. mpm note 406 ' ' 9 d  
*1"ld 

Europe8 [hereinafter Briefing Book, 
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Unlike the problems experienced in acquiring and transferring op- 
erational support. the problems associated with the acquismon of 
host nation support do not. for the most part. stem from poor guidance 
or from the dogmatic adherence to traditional contracting methods 
As a resuit, problems experienced by U S .  forces in the acquisition of 
host nation support i n v ~ l r e  traditional issues of goiernment contract 
law 4s ii.111 be shoan in the succeeding dmussion. they focus on 
formation mues claims and disputes and significant fiscal lair con- 

For purposes of 111ustratmn and discussion this section a i l l  refer to 
a case study involving an agreement between the U S. and the Feder- 
al Republic of Germany IFRGI. concluded under KhTS.4 authority for 
the acquisition of storage services This agreement has p r o ~ e n  to be a 
test case with rhe German Government ahere many of the current 
problems and shortfalls in the acquisition ofhast nation support have 
surfaced 

Specifically. this agreement concerned a USAREUR requirement 
for uar  reserve storage of approximately 6S.000 metric tons of L' S 
Army aaned stocks Shortages in KAT0 infrastructure funding, 
which could have been used to construct storage fae 
L S farces to seek an alternate means to meet this requirement An 
agreement for storage sernces under XMSA authority was the cho- 
sen format 

U S off icials approached the Federal Ministry of Defense FMODI 
FRG. to provide the required services The FMOD indicated It did not 
hare the resources to provide these BBIYICBS but referred the U.S to 
the Federal 3limstrj- of Finance IFMOFI FRG. ahich provided sun. 
alar sernces to the German armed forces The FhlOF was contacted 
and It expressed a willingness to perform the services 

An implementing arrangement uwa caneluded under the Mutual 
Support Agreement betaeen the U S. and the FRG That Implement- 
mg arrangement provided that the FMOF would task a government. 
ou,ned corporation. Industrieverwaltung3geaellschaft IIVGJ to per- 
form the serv~ces IVG protided petroleum and ammunition storage 
s w ~ ~ c c s  far the German armed forces The implementmg arrange- 
ment also provided that the details of the support would be negotiated 
between IVG and U S. contracting personnel in the form of m order 
The order uould be m the nature of a service contract on a cost 
reimbursement basis It uould be funded uith annual appropriations 

cerns 
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2 Funding 

a Annual Funding far Multi-Year Commitments 

A common thread running through all hmt nation support agree- 
ments 1s that they are funded with annual approprmtions 411 U S 
officials are therefore prohibited by law412 from making any com- 
mitments beyond the present fiscal year, save those 'subject to the 
availability of funds. ''IJ These funding restnctmns have created sig- 
nificant problems with our allies ~n securing much needed host nation 
3uppmt 

Agreements for host nation support, such as base operations or 
storage services, generally require the host nation to acquire fml i -  
ties, hire personnel. and enter into subcontracts on behalf of the U S  
These actions typically require the host nation to make long term 
commitments. U S problems in the area of funding center on the ten- 
sion created between the need far these long term host nation eom- 
mitments and the U S 's inability t o  commit itselfto payment for sup- 
port beyond the current fiscal year term 

A m a p  host nation concern with regard to the U.S's inability to 
commit itself beyond the near term mvolvea labor force concerns, 
long term employment contracts. and associated termination coats. 
XATO host nation governments are working with a constant labor 
force, characterized by conditions of full employment and a nonma- 
bile pool ofwarkers In contrast. the American labor force 1s highly 
mobile and vanant,  with a relatively high percentage of unemployed 
workers In general, It 1s difficult, at the outset. for NATO host 
nations to find the personnel needed to fulfill long term U.S. support 
requirements. Added to the availability of manpower problem 1s the 
problem of strong labor unions that  require long term employment 
contracts with healthy severance pay penalties In addition, de- 
pending on the type of arrangement, personnel hired for use in per- 
forming work on U.S. support agreements are often hired as host na. 
tion government employees, making termination difficult if not im. 
p o s s 1 b 1 e 

See B~iefing Book supra note 406 
10 U 8 C > 1341,al 819SLI 
See DOD Dir 2010 9. para E 

Pail 1 Compelittan. Educamn, and Turoiio,, 5 
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Beside? labor force concerns performance of a atorage or base op- 
erations agreement may require the host nation to enter into long 
term lease agreements to secure the facilities needed to perform the 
requested services In the I\'G arrangement. for example, German 
landlords were generally unwilling to accept less than a fi>e-year 
lease term This univillingneas was due. in part. to local customs It 
was also the result, however, of the need to make significant a1ter.a- 
t ime io the physical configuration of the facilities to accommodate 
itorage of large, heavy military equipment. 

Performance of a complex agreement far host nation support t>pi- 
cally requires the host nation to enter into a number of subcontracts 
with commercial firms to meet U.S. requirements Services such as 
maintenance of facilities and guard services are pnme areas for suh- 
contracting As 1s true with personnel eontracte and lease agree- 
ments long term host nation commitmenta are often required From 
a cost effectiveness standpoint, long term arrangements certainly 
prose mare beneficial to U S  interem 

These and other problems with regard to funding surfaced in nego- 
tiations \n th  IVG for war resene atorage SBIYICBB."' The German 
position on these points i i  indicative of the response the U S  will 
likely meet in future negotiations with our other Allies for long term 
host nation support The German position nas  simply that questions 
and concerns generated bg annual funding restrictions are strictly 
internal U.S matters of no concern to the Germans. If the U S has a 
requirement for long term support then it is up to the U.S to guaran. 
tee payment for the entire period support is required This guarantee 
must extend to all costs associated with performance of the a g e e .  
ment. to include all costs incurred in the event the agreement IS can. 
celled In this same vein. it was clear from discussmna with the Ger. 
man negotiators that IVG had been instructed by the FMOF to 
undertake no financial risks C'kem risklo") !n performing this 
agreement 

\$'hen faced with such a Hobson's choice. the kind of creative law- 
yering such a situation engenders LS surprising A s  might well be 
expected. several cornpromme meamre8 were suggested to satisfy 
German concerns. With regard to time limm.t>ons, It was stressed 
that, although the order for services would be funded annually. the 

I '  If should be noted that from Smember 1983 until  Jul, 3986 the author Z ~ P  the  
Legal s d i i i a r  tu the U B contractmi. delegation reaponbible ior negotiamg the order 
iar  storage rerrirea with I I G  As such. much o i f h e  in i a rma im expressed regardmr 
rhlr hequm~tm II baaed upon personal expmence 
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implementing arrangement would be renewed in five.year in- 
crements, thus evidencing U S. intent for a longer term arrangement 
The downside of this approach to the Germans was the fact that the 
U.S was not legally obligated beyond the current fiscal year 

It was not possible to obtain multi.year funding for this require- 
ment. As an alternative. It was proposed that the agreement be struc- 
tured to take advantage of the U S  statutoiy exception to the bona 
fide needs rule for depot maintenance contracts."' This exception 
makes current fiscal year appropriations available to fund a contract 
far depot mantensnee s e r v ~ c e ~  for a period of twelve months begin- 
ning a t  any time during the fiscal year. The agreement for storage 
~ e r v i ~ e ~  could then be signed with an  initial performance date be- 
tween six to nine months after the beginning afthe fiscal year In this 
way, IVG would always have at least SIX months' advance notice of 
the L.S. intent to fund or cancel the agreement for the succeeding 
year. 

The structuring of agreements for storage services to cross fiscal 
year lines and empty gestures of good faith regarding the duration of 
support agreements are acts of desperation on the part of U S. forces 
that skirt the real ~ S S U O .  What is really needed, IF the U.S 1s to have 
any hope of acquiring continued long term support from Alliance 
countries, 1s a specific iine item appropriation for host nation support 
under the KMSA, with a fiveyear period of availability Appropri- 
ated amounts should parallel those presently in place for the artificial 
NMSA ceiling authority L e ,  $150 millionl. 

b. Advance Payment Authority 

Another funding issue related to host nation support acquisitions 
relates to the often repeated request by host nations for advance pay- 
ments by the US.  to corer start-up costs and the costs of initial com- 
mitments. In the IVG agreement, for exampie. IVG propaaed to es. 
tablish a daughter company, MDBG,41s for the smguiar purpose of 
performing the services required by the U.S. forcer The FMOF com- 
mitted itself to providing DM 100,000 as formation capital under Ger- 
man l a w  The new company would, however. have no operating eapi- 
tal to meet start.up costs and to make initial commitments 

In general, advance payments in conneetion with government eon- 
tracts are prohibited by title 31, United States Code. seetian 3324. 
Title 10, United States Code. section 2396, however. provides limited 
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authority for U S .  forces to make adrance payments under certain 
situations Most relevant to this discussion LS the sma tmn  where ad- 
vance payments are requred by the laws or mmistenal regulations of 
a foreign country. an exception that did not apply to the IVG arrange- 
ment Contracting personnel specifically apply for approval of ad- 
vance payments. but the authorization 18 only granted on a ease-by. 
cam b a s ~ s . ' ~ ~  

At the time the U S  military approached Congress for legislative 
relief iresultmg in passage of the NMSAI. IL had very little expen- 
enee utth regard to the problems acquisition of long term support 
would create If U S forces had been aware of the problem regarding 
advance payments. this would have resulted in a request for waiver of 
a tenth statutory provis~on What IS needed then 1% an amendment to 
the Act prowding for relief from this prohibition 

C .  The Concept of "Full Funding" 

In the courae of acqumng host nation support, another major fund- 
ing msue arises that. by exher design or happenstance. IS patterned 
after U S  pricing polics for Foreign Military Sales cases under the 
Arms Export Control Act As discussed prenously, U S policy in this 
regard I S  that prices cited in the DD Form 1513 were estimates 
only.'" The receiving country must agree to open-ended liability, 
remaining responsible far all costs associated with filling its request 

Increasmgly. our allies have taken a similar approach to U S  re- 
quests for host n a t m  support As B result. host nationa have begun to 
object to U S  attempts to place funding ceilings on 11s liability for 
payment under specific support agreements. The host nation posltmn 
1s slmpie although It may be willing to undertake to meet U.S. forces 
support requirements It w I 1  not wmme any financial risks in the 
PTOCBSE 

Thla host n m o n  'full cost' posmon LS particularly troublesome 
when viewed in terms of termination or cancellation charges I" con- 
nectmn w-lth long term eommitmente made in the performance of a 
support agreement From a U S  fiscal law standpoint, the U S can- 
not commit itself to an open-ended. indeterminate l l abh t r  U S  
lmbllity for contmgenciea must be limited to avoid potential Anti- 
deficiency Act violatmns 

for supphes or SerrlCeE 

' ' 1 0 C S C  $2396  1962 ' See  ,iom notes 2 9 - 2 7  and ~ccompanjm.a text 
'-'lo LE C I 1341 819SY 
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The problems surrounding the use of annual funds for multi-year 
agreements are not new. The legislative history of the Act mentions 
DOD concerns in this regard 423 Indeed, the predecessor bill to the 
NMSA:" submitted by DOD, eontamed a speclfic provlsmn that 
dealt with multi-year agreements 425 The focus of that provlslon was 
on agreements entered into under NMSA authonty "for base q -  
erations support or use af facilities (and related services) Under 
this proposal, such agreements would be allowed to extend for penods 
in excess of one year Obligations incurred under these agreements 
would be recorded dunng the period (fiscal year) the support or ser. 
vice was provided Special provmians were included for contingent 
l iabihtm,  such as "personnel separatlon allowances" and "costs of 
cancellation or termination of the agreement '""As an alternative to 
a specific line item appropriation for host nation support. Congress 
could provide general legdat lve rellef through incorporating such a 
provision, or a similar provision, a8 an amendment to the NMSA 

From the host nation perspectm the equation 1s a simple one If 
the U.S. desres  support on a long term basis, then the U S. should be 
able to provide guarantees that it wdl compensate the host n a t m  for 
the entire period support is requred. Moreover, as the support is en- 

'"See Hearings ~ u p m  note 29, at 28 lsrafement OS Brig Gen Wayne Alley. Judge 

'2'Sea id at 2.12 
Advacate. U S Army Europe, 

"'That PIUIIIBO E BQ follows 

121 A p e m e n u  entered into pursuant t o  rhla secnon Sat bare op 
eratlma support or use of facilities land related Senices1 may extend Far 
terms longer than o m  year Ohligatma incurred under an agleement for 
B termlonger thanane yearms) herecarded duringeaeh repamngpenod 
In which the  UPP POT^ or other service 18 provided. but- 

(1 w t h  respect to persannel Bepa~~tmn allarancei ma) be recorded 
88amst applicable current apprapriariona ~n the full amount asthe Ihsbrl. 
I ~ Y  therefor that zceruei during the reportmg perlads af each fiscal year 
and shall remarn obligated w h o m  fiscal yeer l lmmtlon unfd expended. 
or n~ l o w e r  reomred LO lmudatp Lhmf l h h w v  snri 

' A )  appropriations OnglnallY awlab le  for the performance ai the 
aereemenr rnnFprnPd .. .. 

18 appropriations currentl? available for acquisiimn of the equap- 
men! matenall goads, other Jupplies or servlcer concerned and not 
otherwise obligated, or 

I C )  Sunds approprmed for those payments 
Sea Hearings, rupm note 29, at 4-5 
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tirely for the benefit of the U S ,  the U S must agree to openended 
liability and agree to pay all costs associated with operation and ter- 
mination of these support agreements 

Finally. p r o ~ m o n  of logistic support b> the host nation 1s a discre- 
tionary act Esoteric references to alliance cooperation are not always 
controlling What matters. essentially 1s the concept of "goodwill " 
This I S  a finite commodity that IS quickly expended hs an inflexible 
attitude and corresponding references to domestic funding restnc- 
tlOnS \That 13 really needed are funds specificall) appropriated for 
uee m NMSA acquisitions that have a muitlple-year period of avail- 
ability. Alternatively. amendments to the Act to facilitate acquisition 
of host nation support are required 

2.  Gouernrnent Owned Corporations 

The S1IS.A LS authority for U S  forces to acquire and to transfer 
Support at the government-to-governmenr level As such, hoat nation 
Support can be acquired under the NYSA in one of two basic wavs a 
direct acquisition from the resources of the host nation: or an indirect 
acqulsnmn of support through the host nation from 8 private 
source In the case of the direct approach it i d  permissible for U S 
farces to make arrangements to acquire the support directly from the 
host nation agency tasked to provide it In the caze of the indirect 
approach however, for the transaction to retain Its natmn-to.nmon 
character all arrangements should be made through the host nation. 
U S  forces should not deal directly with the private source 

Unfortunatels , in practice the methods of acquisition and the lines 
of authority are not so clear cut Moreover. US.  acquisitions. m the 
future. will see more merging between these two methods This 1% 

largely due to the unique. complex. and long term nature of the U.S 
forces' requirements for host nation support These are requirements 
that typically involve substantial commitments of personnel. lease2 
offacllltles, and the need for capital to fund start-up costs Most allied 
countries do not have the direct resources to meet such requirements 
As an alternative. host nations w l l  turn ~ncreasmgly to whole or 
part]> owned 101 funded] government corporations to meet U S sup- 

In the case study involving the acquisition of war r e s e n e  storage 
~ervices  by U.S forces from the FRG. the Implementing arrangement 
was concluded between USAREUR the FMOF. and the FMOD The 

port requirements 
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implementing arrangement then designated IVG to perform the ser- 
vices and provided for ~ o n ~ l u ~ i o n  of an order for the services between 
U.S contracting personnel and IVG representatives IVG, in turn, 
proposed to establish a subsidiar) company tMDBGI that would ac. 
tually be required to perform the storage services 

Dunng negotiations with IVG, serious questions arose concerning 
Its ~ i a t u i  as either a private corporation or an agency of the FMOF 
and consequently the FRG. The distinction as to Status was critical 
for several reasons. First and foremast was the obvious effect IVGs 
status as a private firm wmld ha\e on USAREURs ability to proceed 
w t h  this acquisition under the authority of the SYSA.  If IVG was, in 
fact. a commercial busmess entity, then more direct involvement by 
the FMOF or the FMOD in the acquisition was required to preserve 
the government-to-gouernmenr character of this arrangement 
Alternatively. if this could not be accomplished, commercial contract. 
mg methods would hare to be used. A primary concern in this regard 
was the U.S.'s ability to justify IVG as a sole source for this acqulsi. 
tmn. 

IVGs private or public statue had additional ramifications Most 
important for the purposes of this discussion were the payment by the 
US.  to IVG of a profit or fee and the requirement for the U.S to pay 
taxes of a corporate nature Regarding the question of profit or B fee, 
in its mitial proposal IVG sought a fee of between five and SIX per cent 
of the total costs incurred The method for calculating the fee would 
therefore be on a cost-plus-a-percentage-oE-cost baais, where the can. 
tractor has an incentive to d n w u p  and not to hold down costs. 

There 1s a Statutory prohibition against using the cost-plua-a- 
percentage-of-cost contract type.i29 This provision, however, 1s one of 
the nine statutory provisions that can be waived in NMSA transac. 
tions. Waiver of this provision 1s based upon the understanding that. 
because NMSA transactm8 would be concluded a t  the government. 
to-government level. profit or fee would not be a factor As a result, 
the statutory prohibition could be waived to allaw the host nation to 
impose a charge m the form of an admimstratwe surcharge to cover 
expenses incurred in administration of the agreement. 

It was obvious from IVG's written submissions and from state- 
ments made in negotiations that bath IVG and MDBG were com. 
mercial firms. organized an a profit making basis. This illustrates two 

"'See nupro note 236 and accompanying text  
'"Osee Hearings 8 u p m  note 20 at 32 l~ fa t emen t  a i  Bng  Gen Wayne Alley, Judge 

Adwcaie U S  Arm), Europe 
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key points. The first  involve^ the complex, multifaceted corporate s a -  
tus of IVG land MDBGI. a phenomenon that might be termed the 
"chameleon effect' It seeme that for certain purposes 1i.e , eligibility 
to perform the SBIYICBS as a directed sourcel IVG was a government 

such as charging B profit and tax ha- 

The second point illustrated by IVG's dual nature iniolves certam 
assumptions made by Congress cancermng the nature of the relation- 
ship between the parties to B NMSA transaction. Of paramount 
concern here IS the assumption that NMSA transactions would be 
noncommercial in nature Clearly. the learning point from the IVG 
experience in this regard 1s that XMSA transactions Involvmg par- 
ticipation by a gobernment owned corporation w ~ l l  retain Some com- 
mercial aspects As a result. 'blanket" application ofthe S Y S A  wan-  
er pr'ovmmn may not alw,ays be in the government's best interests 
Further. involvement by contracting professionals in a transaction of 
thm nature LS absolutely necessary to adequately protect gov. 
ernmental interests 

Another L S S U ~  raised by host nation involvement of a government 
owned corporation to perform services for the U S forces is the ques. 
tion of taxes Typically. an agreement for hast nation support will be 
on a cost-reimbursement basis. As such, the V S. Government IS obli- 
gated to reimburse the corporation for all costs it incurs ~n the per. 
formance of this agreement. While the eorporatmn ma) enjoy the 
financial backing of the country involved in general. Lt receives no 
special status with regard to taxes Of particular concern are real 
estate, business. and mumeipal taxes 

It 1s DOD policy to secure relief to the maximum extent practicable 
from payment of foreign taxes with appropriated funds 431 Toward 
this end, DOD has established a Foreign Tax Relief Program 432  This 
program involves designation of a single military commander as 
responsible far a given country That military commander then has 
the fallowing responsibilities. maintain a current countr? tax law 
study; serve as a single point of contact for U S. contracting officers to 
investigate and resolve specific foreign tax relief mattere and serve 
as liaison with responsible Department of State and local foreign tax 
authorities 

Problems of tax liability involving a foreign corporation. such as in 

'a'See Dep f of Defenre Direitlie 5100 64 DOD Foreign Tar Relief P r o g a m  June 

*"id 
la, 1979 lhereinafrer DOD Dir 6100 641 
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the IVG case. are complicated and involve hlghl) senmtive issues. If 
questions of this nature should arise, It 18 important that they be 
surfaced early on in the negotiations Ideally, the corporation's status 
and the U S .  Government's liability for payment of taxes should be 
agreed upon, in writing, in advance of concluding the NMSA transac- 
tions. If agreement cannot be reached, compliance with the DOD For- 
eign Tax Relief Program is required 

The questions raised by host nation use of government owned or 
financed corporations to provide support to US.  forces are important 
in several respects. Because of the remurce intensive and complex 
nature of the support involved ( I  e .  storage services) future U S  re- 
quirements for host nation support should see increased use of g o v  
ernment corporations In this vein and, again, drawing an the prob- 
lems encountered in the IVG experience, how U S  officials resolve 
these problems will have a decidedly precedent-setting effect Expen- 
ence dictates that our allies have long-term memories. Conceasions 
and deviations from U.S procedures made in the courie of concluding 
an agreement for one acquisition will undoubtedly change future ac- 
quisitions with that country BS well. particularly if the change or de- 
viation proved beneficial t o  the host nation. Perhaps more ~ m -  
partantly, however. LS a corollary to the idea of mtraeountry prece- 
dence Experience also dictates that there IS contmumg dialogue or a 
process of "networking' between Alliance countries Concessions and 
deviations from U S procedures with regard to a particular acquisi- 
tion may very well necessitate acrose-the-board changes in US.  poli- 
CES and procedures within the European theater 

D.  FIVAVCIAL POLICY 
1. Reciprocal Prmng 

The Act, the implementing r e g ~ l a t i o n , 4 ~ ~  and the financial policy 
Instr~ctmn'~'  all emphasize reciprocal pricing as the preferred pnc. 
ing arrangement for reimbursable XMSA transactions Reciprocal 
pricing IS based essentially on the concept af parity or equality in 
pricing Under this form of financial arrangement, the host nation 
agrees to charge prices identicai to those charged its own armed 
forces for supplies and  service^ from host nation resources.436 For 
supplies and services that the host nation acquired for the U.S. from a 
host nation contractor, the price charged will be equal [with some 

"'DOD Dir 2010 9 
"*DOD Instr 2010 10 
"ajSae supiu notes 281-93 and ~ceompan!lng text  
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minor adjustments) to the pnce charged by the contractor to the 
armed forces of the supplying country "' 

The asjumption underlying the concept of reciprocal pricing is 
that. because the supplying country has paid the same price for the 
goods or S ~ ~ V I C ~ E .  then that pnce 1s the best obtamable and LS also a 
fair and reasonable one. Implied in this nation LS that the supplying 
country undertook some efforts I1.e . competed Its requirements 
obtain a t  leaat a fair and reasonable price The questmn arises B 

whether. in light of differing commercial markets. the requirement of 
many defense m m s t n e s  to pay taxes on goads and serwces acquired. 
and the promotion by host nations of internal "domestic' polmea. the 
asaumptians underllmg reeiproeal pricing are indeed \ d i d  ones 

The quickest and eanest way to analogize the potential problem in 
reliance on reciprocal pricing 1s by reference to the DOD procurement 
system DOD does not always get the beat pnce obtainable far goads 
and services Some would argue, m light of recent procurement fraud 
scandala. that DOD does not always get B pnce that LS fair and rea- 
sonable The potential exists then that the procurement systems m 
use by the armed forces of our KAT0 allies are equally problematic 

Apart from speculation as t o  the validity of a given country's pro. 
curement system. some very real. concrete differences e m t  between 
U.S markets and business practices and those of their European 
counterparts These differences impact directly on the concept of re- 
ciprocal pricing 4 prime example of these differences i i  the idea of 
competition a cornerstone of bath the US marketplace and the 
federal procurement system Based largely an the uniquely European 
VE*E of a guild mechanism European concepts of competition differ 
radically from American held beliefs 

.Llarge parts of the European population are raised ~n a 
quasi.proteetn e, non-competitive environmenr Hence. the 
concept of competition as ne knon I t  ~n the United States 
essentially unknown to  the European mentality You 
may like or dislike the European atritude toward competi- 
tion The faact remains, howexer that no fierce competition 
exists among the Europeans. and most definitely not m the 
defense market "- 

Differing news  an competition are not the only factors that  discin- 
g u s h  the t x o  buainess markets In the U S  . go\ernment-industr> 
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relations are typically cast in terms of a laissez faire light Rela- 
tionships between European governments and private business. par. 
ticularly in the defense trade. are. almost as a rule, " c o z ~ . " ~ ~ '  More- 
over. European governments place a premium on full employment 
and a stabilized work force Private business is seen as a source of 
employment. and European governments are 

willing to give a business anything and everything that is 
necessary to make i t  flourish. tax Incentives, protection, and 
the right to make decisions with a minimum of legislative 
constraints. In return for those incentives the governments 
expect private industry to carry a considerable amount of 
social burdens as a quid pro quo ''O 

As a final note. U S  experience with some NATO governments 
[be., Federal Republic of Germany and Government of Luxembourg) 
has indicated that them armed forces reguiarly pay taxes Oneludlng 
value added taxes (VAT)) an gooda and serwces. The countries in- 
volved have argued that. because the armed forces pay the tares,  un- 
der ree~procal pnmng principles these taxes must be passed on to U.S. 
forces The alternative is for the host nation country armed forces to 
a88ume responsibility for the taxes, which they, 8 s  a rule, are unw~ll-  
mg to do. The question then becomes whether the U.S. can and, in 
light of existing tax agreements, should pay them. 

Most of the taxes a t  issue are of a revenue raising nature b e . .  
VAT) As such, they are used l o  fund the operation ofgovernment and 
government sponsored programs Traditionally, S A T 0  countries do 
not pay t a x 8  of a revenue raising nature between nat10ns?" This 
principle forms the basis of most tax ag~eements.'~' The odds are 
therefore good that the tax treaty between the U.S and the country 
in question would allow for the exclusion of the questioned taxes. 

As stated earlierP3 recent changes to the DOD implementing reg- 
ulation appear t o  indicate a change in DODs views on acceptance of 
reciprocal pricing without requiring a price analysis and independent 
determination of famess and reasonableness as to price. It is, how- 
ever, unclear what DODs current policy is in this regard. This matter 
should be resolved in favor of requiring a price analysis for all ac- 
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quismans of host nation support and for acqumtiona of operational 
aupport above a certain dollar threshold In this way. reciprocal pric- 
ing could still be uaed m a  field environment for the acquisition and 
transfer of operational support 

2. C o n t m w n g  Congressmnal Requirements 

When Congress parsed the SYSA.  it included a nurnbei of aafe- 
guards and limitations designed to monitor DOD s usage of the Act 
The X d S A  includes a prohibition against increasing U S inventories 
to meet European demands on the supply system '" a limited defini- 
tion of logistie support. applies.  and S~TV~C~S,'~' a detailed annual 
reporting requirement to Congress. a prawsmn making use of the 
NMSA subject to the arah.bility of funds,446 and a $150 million limit 
or ceiling on the amount of reimbursable acquisitions that could be 
made in a fiscal year ($25 million for supplies, excluding POL' A 
review of the legislatire history concerning the KMSA suggests that. 
of these Imitations and safeguards, the annual reporting require. 
ment and the $150 million ceiling were designed 'as a means of 
assisting the Congress in identifymg activity taking place under the 
new Statutoq authorit) ""* Arguably. as such. these safeguards 
were meant a d  temporary measures 

The legislatne history also suggests that the ceiling amounta were 
designed as a means t o  limit KYSA transactions to support and ier- 
wces .  as opposed to s u p p l ~ e ~ . ~ ~ ~  Since imposition oftheae restrictions 
some U.S officials have thought them 'unnecessary as a control 
mechanism" and "overly burdensome ' 'm The original amount is100 
millionl, although not arbitrary. was based upon information and 
projections in 19 i9  as to NhlSA usage At the time the ceiling mas 
set. USAREUR officials anticipated a sufficient rate of NMSA usage 
t o  require B change m the d i n g  amount by 1982 Granted, p n -  
manly  because of problems encountered In implementation of the 
Act. SYSA usage has not kept pace a i t h  these expecrations In 1988 
however. Congress raised the ee~l ing to SI60 m ~ l l m n . ~ "  

that the costs to DOD in terms of management and ac- 
counting efforts necessary to apportion and to account for these cell. 

The fact 

'"Pub L 100.466 $ 1001 ,1968 
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mg amounts far exceed their benefits in terms of a control mecha. 
n i m  The annual reporting requirement to Congress, setting forth 
the detalls ofeach NMSA transaction. provides sufficient information 
to monitor NYSA use and also acts as B sufficient deterrent to pre. 
vent abuse of the authority ‘j3 Further. the exlstmg planning. pro- 
gramming, and budget process provides additional controls over 
NMSA t r an~ac t ions?~  The NMSA ceiling requirement should there. 
fare be eliminated 

Part of the problem with the ceiling requirement 1% that it carries 
no funding and 18 therefore artificial in nature As an alternative 
to elmnnatmg the ceiling requirement. Cong~ess should give some 
careful consideration to providing special funding for NhlSA trmmac. 
tions Again. a specific line item appropriation with a five-year period 
of availability would go a long way toward resolving funding prob- 
lems that continue to hamper U S  efforts to obtain logistic Support 
and to strain relatmns with our allies 

V. CONCLUSION 
Congress enacted the NMSA in direct response to the needs ofU S. 

forces for simplified procedures to facilitate the interchange of op- 
erational support in training and exercises with allied forces. Con- 
gress intended to resolve problems created by the use of commercial 
contracting methods in the acquisition of host nation support from 
our allies. Congress granted DOD cross-servicing authority to pro- 
vide for a simphfied system for the reapracal prov~smn of logistic sup- 
port It granted DOD acquisition only authority to provide a special 
authority to acquire host nation support mnhaut the need to use es- 
tablished. complex contracting procedures. 

Since passage afthe NMSA. DOD has failed to fully embrace these 
authonties Implementation of the Act has been. and still remains, 
confusing and overly restrictive As a result, the distinction between 
these authorities has been lost and the NMSA has been “wed to the 
exmtmg procurement system. 

Several actions on the part of DOD are needed to correct these prob- 
lems and t o  regam the initiatives that Congress provided. First. the 
DOD implementing regulation should be revised to clearly reflect the 
differences between operational and host nation support require- 
ments and the corresponding distinction between the acqumtmn only 

‘“Sir Record aupm note 38. a i  34,366 <statement of Rep Damell 
“‘See K .4Ilen. ~ u p m  note 107, at 16 i’gd 
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and cross-aermemg authorities. Second, DOD should clearly indicate 
that U.S personnel conducting NRISA transactions are not bound by 
FAR requirements The FAR should be consulted on11 for guidance, 
particularly with regard to large dollar value acquisitions of host na. 
tion support Similarly DOD should clearly indicate that a war. 
ranted contracting officer LS not required t o  execute reimbursable ac. 
qumtmna under the NMSA Third. all restrictions on the use of ac. 
qumtmn only authority should be removed and. in order to effect full 
implementation of that authority, an mstruetmnal manual should be 
published Finally. DOD should provide clear authorization to the 
services to create simplified. flexible, and deployable systems for the 
acquisition and transfer of operational suppoit under field conditions 

Apart from questions of policy, problems have been encountered by 
U S. forces in the acquisition of host nation support that require legis- 
lative action for reaolution Simply stated. the C.S policy of ~(ecover. 
mg full costs in Foreign M>lnary Sales cases under the Arms Export 
Control Act has come full cmle  Increasingly. our allies are Insisting 
on long term commitments for host nation support requirements and 
for open-ended liability on the part of U.S forces far all costs associ. 
ated with performance of these seniaes .  If L S  forces are to continue 
using the resources of allied countries for long term support. a specific 
line item appropriation with a five-year period of auailabilit: for ac- 
quisition of host nation support under NYSA authority is needed. 
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