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SPECIFIED ISSUES IN THE UNITED 
STATES COURT OF MILITARY APPEALS: A 

RATIONALE 

by Robinson 0 Everett' 

I. INTRODUCTION 
Most of the cases that reach the United States Court of Military 

Appeals are brought to It by an accuseds petition far review pursuant 
to article 67(bl(3) of the Umform Code of Military Justice An appel- 
late defense counsel, who has been appointed by The Judge Advocate 
General t o  represent the accused, files a supplement to the petition 
for review. This supplement seeks to persuade the court to exercise its 
discretionary junsdictlon to review the case To this end, counsel will 
assign errom committed during the trial and review of the ease 
However, in a substantial number ofeases the supplement filed in the 
Court of Military Appeals similly submit8 the case "on the menta" 
without assigmng any error. 

In the cases in which the Court of Military Appeals orders a grant 
of rewew. the Court of Military Appeals usually indicates in its order 
the assignments of error-usually referred to as "issues"-that It will 
consider. In subsequent pleadings and in oral argument appellate de- 
fense eoun~el are limited to discussing the L J S U ~ S  that the court re. 
f e d  to in its order granting remew. Occasionally. issues m to which 
the court grants review have not been mentioned by appellate de- 
fense counsel in thew supplements to the petitions for review. The 
court often has referred to these as "specified" m m e s  to distinguish 
them from msues that appellate defense counsel ''assigned" in the 
supplement. 

Recently, B leading commentator on the court has questioned the 
desirability of the court's practice of specifying issues for its review, 
even though they have not been r a m d  by appellate defense counsel 
Likewise, a committee which has been appointed to make recom- 
mendations for improvmg the courtk operations has indicated some 
concern about this 

*Robmron 0 Everett has been Chief Judge of the United State- Court of Mllltary 
Appeals Q ~ L P  April 1980 He rerewed a B A (magna cum lauds) and J D (magna cum 
laude! from Heward Univerairi. and m LL M fram Du*e University 
'10 U S  C 8 86ilb8(31 119821 [hereinafter D C I J l  
'See Fidell. A R o i w  Comm~ssum Soeci&d laruaa and thr Function af the united 
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In October 1988, during a questmn.and-anawer 6esmn after I had 
spoken to a group of Air Force lawyers, I was asked whether the court 
should discontinue this practice if It was granted article I11 status 
The unspoken premise for thia question apparently was that, even 
though the specifying of mue8 not raised by appellate defense eaun- 
eel might be appropriate for an article I court, it would not be suitable 
for an article I11 COUrt. 

In hght of such concerns, I have tried to reexamine the court's prac- 
tice of specifying issues with the thought that the practice may have 
outlived It8 usefulness However after such reexamination, I have 
concluded that. even though the court could a w e  some time and prob- 
ably reduce Its Central Legal Staff by diacontinumg the practice. IT 
should nonetheless be retained. 

11. SPECIFYING ISSUES AND 
IDENTIFYING "GOOD CAUSE" 

The Uniform Code provides far automatic appeal to a court of mill- 
tary review. which "may affirm only such findings of guilty and the 
sentence or such parr or amount of the sentence, 8 s  it finds correct in 
law and fact and determines. on the baais ofthe entire record, should 
be approved ''' This language seems to place on the judges of that 
court a duty to give service members relief from legal error whether 
or not their counsel have pointed out such error. 

The Code further states that the Court of Military Appeals shall 
iewew the record m "all cases reviewed by B Court ofMilitary Review 
In which, upon petition of the accused and on good cause shown, the 
Court of Military Appeals has granted a remew ' ' 5  This statutory lam 
guage places on accused8 the burden of filing petitions with the court 
in order to invoke thia jurisdiction. Moreover. it could be construed to 
require that the service members or their counsel show that good 
cause exists However, as I interpret article 67(bl(31 the "good cause" 
also may be "shown" by the court's own staff-or even by ajudge who 
concludes that the record oftnal should be reviewed in greater depth 

Congress apparently does not disagree with this Interpretation. 
which the court has followed for many years without any perceptible 
adverse comment from Capitol Hill. Indeed. I believe Congress in- 
tended that,  if s e r v m  members petitioned for review, the court 
should grant them relief from any prepdmal error that occurred at 



19891 SPECIFIED ISSUES 

the trial or review of thew cases-even though appellate defense 
counsel may not have mentioned those errors in the supplements to 
the petitions 

Article 37 has made clear the legislative intent to shield mllitary 
judice from any kind of command influence.' When military appel- 
late defense counsel represent ~ervice members in the Court of Mili- 
tary Appeals, the possibility always exiats-however remote-that 
counsel might be directed or influenced not to raise msues that would 
prove embarrassing to their serv~ce or to some commander. Although 
I believe the risk of such an occurrence LB now very small, i t  cannot be 
ignored 

A few months ago, a colonel who had served as an appellate defense 
counsel mentioned to me that on one occasion he had received an 
unsigned order purporting to emanate from a superior and directing 
that he not proceed in a certain manner in his representation of an 
accused. To his credit, this lawyer then asked to receive a signed copy 
of the order: when none w a ~  forthcoming, he went ahead with the 
case as he ongmally had planned Unfortunately, some counsel 
might display less fortitude under such cmumetanceb; and if, in turn, 
the failure of counsel to raise an m m e  precluded review of that msue 
by the Court of Military Appeals. the accused's right to coun~el would 
be violated. 

Indeed, I understand that one reason for the creation of the court's 
Central Legal Staff many years ago was a reported remark by a 
Judge Advocate General that he would decide what ISSUBS the Court 
of Military Appeals would review, because he would instruct appel- 
late counsel what issues to present. The comment was reported to the 
then Chief Judge; and he concluded that It was necesadry for the 
court L O  have a staff that could undertake independent review of the 
record and bring possible legal errors to the court's attention, even if 
the military appellate defense counsel were directed or chose not to 
raise them. 

Equally important 18 the perception ofjustice on the part of service 

members, their families, and the public. As anyone who 18 acquainted 
with the appellate process knows, accuseds will mmetimee want their 
counsel to ram8 issues on appeal that in the lawyers' professional 
judgment have no merit. According to the Supreme Court, a defen. 
dant's ngh t  to counsel does not imply that lawyers must rame on 
appeal all frivolous issues that their clients wish them to advance.' 

'Cf United States Y Thomas. 22 M J 388 8C h1 A 1986). Saiy-Marine Comb Court 

'Jones Y Barnes, 463 U S  746 11983) 
of Mllltan. Revier v Carluccl, 26 hl J 328 (C M A  1966) 

3 
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The Court ofMilitary Appeals ha8 decided, however, that Congress 
intended that appellate defense counsel m the military justice system 
bring to the attention of reviewing authorities any 1ssue8 that the 
accused requests counsel to raise In this way an accused IS pre- 
cluded from claiming prejudice because the appellate defense counsel 
was too lazy or too timid to present a meritorious iasue, as the client 
had requested. Similarl>-, the muit  5 practice of specifying mmee fore- 
stalls a subsequent c l am that an accused did not receive an adequate 
review oferrors in the record because the appellate counsel neglected 
to call them to the attention of the Court of Military Appeals 

Admittedly, the military appellate defense counsel who appear m 
the Court of Military Appeals usually are highly skilled. However it 
must be recognized that experience levels vary from serv~ce to service 
and from rime to time. Also, sometimes an appellate defense counsel 
has an overload ofcases and has little time to examine each record of 
t na l  in detail. 

Furthermore. tn the military justice system-unlike the c ~ v i l m n  
courts-the lawyers who handle appeal8 usually are not the ones who 
represented the accuseds a t  their rnals Even during the appellate 
process the counsel who were representing the accuaeds ma) leave 
the service or be reassigned, in which event the lawyers who prepare 
the supplements to the petitions for ~(ewew may not be the same 
law>eri who prewouslg represented the aeeuseds at the court of mill- 
tary review Due to the lack of contmuity, B risk exists that the appel- 
late defense counsel who submit the supplements in the Court of 
Milirary Appeals may. because of lack of famihanty with the earlier 
proceedings, overlook significant issues of law that ahould be raised 

Most of my comments have pertained chiefly to military counsel 
Hanever. since coming on the court in 1980, I have noticed that an 
increasing number of civilian lawyers are appearing before US. Mans 
of these attorneys are experienced advocates, but some ma>- be un- 
familiar with court-martial practice and, far this reason may not rec- 
ognize important appellate LSSUBS. Even though accuseds have re- 
rained eiv~l ian counsel at their own expense. when they could hare 
been represented without charge by military counsel. this 1s no 
reason t o  reduce the protection pan ted  to them.' Thus, if the court 
specdes mues not assigned by military appellate defense counsel, 
there is no reason to fallow a different practice when the accuseda are 
represented by cw~l i an  attorneys. 
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111. ADVANTAGES OF SPECIFYING ISSUES 
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consultmg with counsel. aceuseds are perfectly willing to do so lo If 
service members testify dunng the providence inquiry In a manner 
inconsmtent with their guilty pleas, military judges are not permitted 
to accept the pleas. no matter how much the aecuseds want them to do 
so In this mstance, Congress has directed that the findings of the 
court-martial be accurate, even though the accuseds might be willing 
to accept inaccurate findings This protection was probably consid- 
ered to be especially important for young ser~ice members, who may 
be prone to give up important rights without appreciating the future 
adverse consequences of court-marrial convictions and Sentences 
Likewise. I believe that Congress intended for the Court of Military 
Appeals to adopt procedures--such a8 the specifying of issues-that 
would protect service members against uqus t  conwctmne and unfair 
Sentence8 

There 1s nothing novel about the concept that an appellate court 
should correct legal errors, even If counsel have not raised them; nor 
1% this concept Irmted to article I court8 For example, both Federal 
Rule of Evidence 103(d) and Its twin, Military Rule of Evidence 
103(dl, authorize an appellate court to give relief for ''plain error'' 
with respect to evidence that the trial court has admitted without 
objection from counsel a t  trial. Specdying ISSU~B permits the court TO 

deal with various kinds of ''plain error," even though appellate de- 
fense counsel have failed to assign the error 

The suggestion has been made that for the Court of Military 
Appeals to specify issues constitutes an implied criticism of the skill 
of appellate defense counsel. The premise for this suggestion is that ,  
if the lawyers were doing thelrjobs properly, there would be no occa- 
sion for the court TO specify issues. This premise 18 faulty There can 
be many reasons for specifying issues other than may be attributed to 
any fault of counsel Thejudges are m a better position to know what 
msues seem important t o  them than counsel can possibly be. The 
judges have accese to information about pending cases that counsel 
do not possess Certainly a practice deslgned to protect accused ser- 
vice members from unjust convictions should not be terminated be- 
C B U S ~  of undue sensinvlty on co~neel'e part. 

Furthermore, I reject the contention that appellate defense counsel 
will become slothful in assigning errors if they believe the court will 
cure their omimonb. I cannot imagine that lawyers could be so um 

I01t IS ~oninf~t iona l ly  permissible for B judge to accept a guilt) plea and to base 
findmgs thereon, even though the accused has not conceded-and, Indeed. ha8 de- 
med-his criminal liability for the offenae Sea North Carolina v Alford, 400 L S 25 
(1970, 

6 
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professional a8 to write slipshod legal pleadings on the assumption 
that a court would cure any omissions and protect their clients' in- 
terests. 

Obviously, there will be differences of viewpoint as to which LSSUIS 
the court should specdy when counsel have not raised them For ex- 
ample, the court has often specified issues mvolvmg the multiplicity 
of offenses. Frequently the r e l id  that the court ultimately grant8 in 
these cases affects only the findings but produces no reduction in 
sentence. Some would contend that the court has wasted its time and 
that, absent a change in sentence, there is no reason to be concerned 
about the findings. Although I reeogmre that this position has some 
merit, I conclude that even in this situation it often is appropriate to 
specify issues 

Certainly, the congressmnal concern Cor accuracy of results, which 
is reflected in the limitations on guilty pleas imposed by article 45, 
suggests that  service members' records of convictions should be cor- 
rected if, by reason of overcharging or multiplicity, they have been 
made to appear guilty of more crimes than they actually committed. 
The Supreme Court seems to have accepted a similar view in holding 
that B defendant convicted of two m m e s  that were the same under 
the Blockburger test" was entitled to have one of the conviction8 "a- 
cared, even though he had received concurrent sentences." 

v. CONCLUSION 
Although there may be reasonable differences as to the extent to 

which the Court of Military Appeals should specify issues when coun- 
sel have not ramed them, I am still convinced that the practice of 
specifying isaues IS desirable and consistent with congressmnal in- 
tent In my view it has not been demonstrated why this practice 
should be discontinued. 

-'Blockburger v United Stater. 284 U S  299 119321 
"Ball Y United Stated. 47c u s 856 ,19851 
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USCMA AND THE SPECIFIED ISSUE: THE 
CURRENT PRACTICE 

by William N. Early, Lizann M. Longstreet, 
and James S. Richardson' 

I. INTRODUCTION 
In this, its 37th year of operation, the Umted States Court of Mih- 

tary Appeals (COMA) finds itself under intense and welcomed scru- 
tiny from v m o u 8  sources. A Department of Defense Study Group has 
iasued Its report;' the Court Cornnutteen has held meetings and heard 
testimony for some 12 months and promises .a report by January 
1989; the Court Rules Advmory Comm~t tee~  has proposed new case 
processing standards designed to reduce delays m case disposition; 
and a noted member of the court's bar4 has delivered an Incisive eval- 
uation of some of its practices in B lecture at The Judge Advocate 
General'B School m Charlottesville, Virginia. All of this exammation 

W r  William N Early, Colonel U S A F [Ret 1, IS the D ~ r e c f o r  of the Central Legal 
Staff afthe Court ofMilitaly Appeals He received a B A (Kith dxatincfmnl and P J D 
rwnh diannetmn) from George Waihington Univeram Before coming fa rhe e o w t  hs 
was the Chid  Judge of rhr United Sfafss Air Farce Coun of Military Review 

Mrs LirannM Langsfreet.Cammsnder,USNR.ilastaffatfampyaithfhecourt 
She reeelved B B A from Marquetre Unwermty, B J D from the University of Baltr. 
more, B paduare certificate in Mana~srnent Infarmafmn Sysrems from the University 
of Southern Cahfarma, and m M P A from Southeastern Umvermty 

Mr Jamea S Rlehardaon. formerly Captain, U S M C , and a former militaryiudge. 
is a sfaifattorney with the eaurt He recaved a B A from Fmrtburg State College and 
a J D from rhe Umuers~fy of Maryland 

The vnrem wish t o  acknowledge the contributions of llrs Barbara Pasaarnaneck. 
Chief Legal Technician of the Central Legal Staff, and Mlns Awes Kiang, Amstant 
Court  Librarian, far the ~ollecfion and tabulation of btat is t ic i  that ~ p p e a r  ~n thii B R ~ -  

d e  blr John A Cvtts 111. Deputy Clerk of the court mnd Reporter of Deemone, also 
provided invaluable assibtance ~n rewewing the mRic Io  for form and content and ~n 
checking research and citations 

'The Department of Defense Ad HOE Study Group was appomred on July 17. 1987. 
and included members of the unrfarmed aenicea lincluding the Coast Guard1 and 
memhera of the General Counael's office 

'The Court Committee, eonn6tmg of ten dimngnihed members of the c~v~ l ian  bar 
linclvding a reporter) and support staff, wai  appointed by the court ~n October 1987 ''to 
study ismee and make recommendatmns eaneernmg the court% efarutw role and 
mandare statua. argannafmn, SI_,  staff, admmistratmn, and ~perativns''  Rather 
than ~ n e w ~ i e a t ~ o n ,  thiawac areestabliahrn~nioftheCammitre~uhirhrasariginally 
created in 1953 and chaired by Whitney North Seymour 25 M J X C I X  (C M A 19871 

'The Rules Advisory Committee. a continuing body, was appointed by ths court to  
study and make recommendations concerning the wult.i Rules of P ~ ~ t f ~ c e  and Roce- 
d u e  

'Fidel1 and Greenhouse. A Robing Cornmirrirn Spsrifisdlaruea und Ihe Function o/ 
Ih. Lnilad States Court o f Y i l i l a i y  Appeals, 122 M d  L Rev 117 119881 
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seems to be, at least partially, generated by the renewed emphasis on 
converting the court from article I to article 111 status 

As an mmtution of this age. the court welcomea constructive criti- 
cism from Ita hen&,  becaw a new lmk at entrenched practices offers 
the court a chance to irnpiwe and to continue to grow The court hae 
carefully considered each study and has conducted certain studies of 
its own designed to improve Its management practice8 The court has 
already approved for a year of trial a new procedure giving the gov. 
ernment the option afnot  filing an opposmg bnef to the petition brief 
of the accused? and the Court has remstated a “term system” after 
some thirteen years of non-use.‘Through an intense effort, the court 
has reduced its carryover backlog of cases both 1x1 the petition and 
master dockets After enjoying the stability of three sittmgjudges for 
the first time in several years. the court IS ready to look a t  and to 
consider ideas to improve Its ease processing times and to be ready to 
respond to new developments in the law and practice of the military 
community 

An important criticism has been directed a t  the court’s longstand- 
mg practice of specifying issues and its use ofthe Central Legal Staff 
In reviewing cases where appellate defense counsel have assigned no 
LSSUBS. This article will address these matters 

11. “REVIEW’ AND “EXAMINATION”: 
CASES AND ISSUES 

A currently popular syllogism among those examining the c o u ~ t ’ s  

1. Article 671bIi3) ofthe Uniform Code ofMilitary Justice 
states that the court shall review “all eases reviewed by a 
Court of Military Review in which. upon petition of the ac- 
cused and on good cause shown. the Court of Military 
Appeals has granted a review ’“ 

2 A petition submitted on the merits 18. m the opinion of 
appellate defense counsel, free of appellate issues. so It does 
not show “good cause” for review. 

procedures goes about like this. 

“his rule which was esfabliihed by order of the court dated October 12. 1988, per- 
mim appellate government counael ro file m lieu of an anawer a letter rndiraring 
general opposirion to errvri assrgned by appellsfe defenhe eounael or indrcafinq no 
oppairfran to  bald error3 

‘The term dyifem wad adopted by order of the coun dared September 30 1988, and 
wasaccompanied by an annovncsmentafthecaseacaniedurerfram theprsiiovcyear 

Tnifarrn Code of Military Justice an 611b 138 10 O S C  I 867(b)131 819821 
lhereinafter ECMJI 
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3. Yet the court routinely reviews merits cases and oeca. 

4. The court thereby violates Its statutory grant of author- 

The fallacy m this syllogism is that the court milel- reviews a cabe 
unless It concludes that good cause is shown. Article 67(b)(31 refers to 
the action of the court after grant of an issue, irrespective of who 
advanced that issue, counsel, Judge, or staff When counsel submits a 
case "on the merits," the staff examines It to determine whether there 
exists "good cause" for review by the court. The staff creates a peti- 
tion memorandum, which i t  then submits to the judges far consider. 
ation This memorandum commonly recommends "denial," but even 
then the case IS further rewewed by chambers and the individual 
judges to ensure that there is no "good e a u ~ e "  for granting review 
Occasionally the staff will discover an unraised issue for which the 
staff recommends further review; if the judges agree, the court then 
"specifies" the iame far grant of r e v ~ e w .  Or the judges In their ex- 
amination may discover an issue deserving further consideration, 
and they may direct the staff to draft a specified issue. Thus, there are 
two stages to the appellate process: exammatian of the record far 
posshie error; and then review after development and granting of an 
issue mentmg judicial consideration. 

A narrow reading of article 67(b)(3) would seem to prohibit the 
court from considering the record in a case submitted on the merm 
simply because appellate counsel uncovered no usue. 

This flies in the face of the direction of the Supreme Court m 
Anders U. CaiLfoforma' and the practice of the Court of Military 
Appeals from ita meeptmn. Whereas article 67(b)(3) concerns the pro- 
cess of selecting cases (and issues) for judicial iev~ew, article 59(a) 
provides the standard for remedial action favorable to the accused. 
The former provides for review on petition and on good cause shown, 
and the latter provides for reversal only when an "error matenally 
Prejudices the substantial rights of the accused '" The standard for 
review of a case by the court is far less than that required for reversal 
This explams why many cases pan ted  review on speclhed m u e s  re. 
sult m affirmance. I t  also explains why the judges feel free to specify 
an issue to get briefing from counsel without regard to any preconeep- 

sionally specifies an ~ssue for review 

ity m these cases. 
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tlons as to ultimate disposition In sum, grant of a specified m u e  no 
more preordains reversal than does grant of an issue r a m d  by appel. 
late counsel 

There are several reasons why the court has never adopted B nar- 
row construction of article 671bX3). F m t ,  the court has always been 
cognizant that a primary reason for Its creation was to prowde a final 
civilian review of military cases This 1s in keepmg with the congres- 
sional hearings on the Code and the general phllosophy of our Can- 
stitution that the military establishment should always be under 
c lvh .n  control and supervmon. This philosophical bent towards 
"paternallsm," sometimes cnticmd, was largely fostered by per- 
ceived. and Sometime8 actual, excesses in the way dmipline was 
administered under the Articles of War and under The Articles of the 
Government of the Navy dunng the First and Second World Wars 

A number of examples of "paternalism" emst elsewhere in the 
Code. Article 46(a)l0 prevents service members from pleading guilty 
unless they can demonstrate that they believe they actually are 
guilty. which 1s contrary to the cw~lian practice Ankle  66" provides 
for automatic appeal to a military appellate court for a convicted ac- 
cused sentenced to a punitive discharge or confinement for a year or 
more, unless the accused specifically waive8 this right The aforemen- 
tioned a n d e  67IblW allows an accused to invoke the appellate juris- 
diction of this court in a very simple way Article 70" provides an 
accused free appellate repieBentation all the way to the United States 
Supreme Court. Recognizing that the Code LS in reality a statutory 
restriction on the ability of the commander to enforce disc~phne, It 
seems logical that  Congress would wish to have a final civilian review 
of that exercise by a civilian tribunal 

Independent examination of a case by staff attorneys and judges 
removes a perception of military control of the appellate process 
However objectively false It may be, there IS still the perception that 
representation by uniformed counsel, without regard to their partieu- 
lar talents, would not be as spinted as reprenentation by civilian 
counsel, who would be entirely free of any aspects of command eon- 
trol Clearly this 18 why the Code prowdes for civilian counsel if 
selected and paid for by the a c ~ u s e d . ' ~  Such a perception of the de. 
fense counsel as a "company man" or, in the terms of the 1960's, "a 

12 
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lifer," IS difficult to erase in the minds of a convicted accused, as ~ Y I -  

denced by the repetitive asserttlons of inadequate representation that, 
upon investigation, most often prove baseless. Those holding such 
perceptions see the military justice system as unfair to or "loaded 
against the iower grade enlisted 8erv1ce member This perception 
would be even greater if there w e  not a eivAan court ready to give 
independent review of a record with a view to uncovering any over- 
bearing of the existent military command system." Thus, the couti 's 
independent power to reach into a record and specify an issue serve8 
to give more verisimilitude and credibility to the military juetice 
system 

A small anecdote serves to emphasize the need for an unrestricted. 
unhampered Court of Military Appeals. During the organizational 
meetings, when the ChiefJudge, Clerk, and Chief Commissioner dis- 
cussed the creation of suppon staff for the court. It came to the atten. 
tion of the Chief Judge that a senior legal officer of one of the military 
services had stated that he would control the LSSUBS brought before 
the c o u n  for review. The Chief Judge took this as a challenge to the 
independence of the court and approved the creation of a staff of com- 
missioners whose function was to examine all records petitioned to 
the court to seek out issues whether asserted or not.'' This, of course, 
was the creation of what is now called the "Central Legal S t a r  and 
was the first such use of staff attorney8 in this manner by any court 

~~ 

"Apparently this perception contmusd for some time .4n slficle on the court pub- 

Helping theJudges are 12 lawyers #the 10 senior ones are called corn- 
mllilone~b) and nn administrative staff of 26 with an annual budget of 
$530 000 

The mult knows that ~n a typical ease-800 01 more of them L y e ~ r -  
the man's l a x ~ e ~  1s no EdKard Bennett Wllhams or Clarence Danow If. 
therefore. wan6 the records for pmnble error8 afher than thobe the de. 

That 13 uhere the staff of 10 c~mmmmner% (senlor lawyers wlth sham 
eyesforfiauamarecard~firalgetintotheact 0necammlniioner.wlthar 
least m e  other checking him reads the whole record. from the dawn of 
1Ylplclon m the hean ofthe MP to  the tagline of the opmmn of the board 

lished in 1865 stares 

renre lawyer clalma 

". . . . .. .. 
The e~mmi8r~onei maker a eummaw, iolntlng out anyrhing he thinks 

the j u d g e  ought t o  know and makes recammendanons The summar), 
plus the record, goes t o  each afthe three judger 

At rhe end of this road the coum will, almasf nme tune8 oaf a i  ten 
"deny" the petition far review But the man has had hls review HIS 
Bppeal has been full) considered The demal means mmply that the de- 
fense l a ~ y e r  didn'r have a nubatantial claim of "error ' Nor did the corn- 
ml3ilone~s or the Judges find ani that he mlcred 

13 
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One might explain such an attitude as being part of the inherent 
distrust of things civilian by military commanders of the time who 
viewed the court as an unwarranted and unneeded hampering of 
t hen  aurhoray. However, we cannot presume that illegal command 
influence 1s moribund even in this ''enlightened age."" 

The unstated fifth statement in the syllogism IS: Does not this mdi- 
cate a mistrust of military counsel? Not at all, the fact IS that spec- 
ificarion of issues provides a direct channel for the court to eommum- 
cate with appellate coun~el without waiting for oral argument li It 
indicates those areas of law or fact in a particular case on which the 
judges wish the assistance of counsel All appellate counsel are famil. 
iar with that debilitating first question from the bench m oral argu- 
ment that identifies B concern for argument in an ares in which they 
are not prepared Considering that the judges come in "hot" and 
usually fortified by a detailed bench memorandum that chambers 
staff has prepared, it will occasmnally happen that a judge will 
approach a case wnh a view totally different from the way counsel 
have developed the issues Specification transmits this concern a t  B 

point in the appellate process when counsel have time to prepare to 
address the concerns ofthe judges as well as to assert their own view 
of the case la 

111. FACTS AND FIGURES 
Recognizing a t  the outset that we have ''insider" knowledge ae to 

why ISSUBS were specified by the court, we offer the following anaI>s18 
of issues specified by the court dunng fiscal years 1986 through 1988 
We selected these years because they most closely approximate the 
renure of Mr Early as Staff Director and thus provide the best insight 
into the reasons for specification We do not attempt to be conclus~ve. 
because a comprehensive review of the history of specified ISSUBS by 
the court over the yeara 1% beyond the scape of this a r t~c le . ' ~  but n e  
have sought to achieve the fairest 

~ 

'See United Stares I Thomas. 22 41 J 388 rC hl A 19861 
" S i r .  e g Cnited Srafea \ Lmmona, 812 F 2d 561 562. n 1'9th Cir  1987,  Frank- 

l in,  State, 528 So Z d  169 160 Fla Diif Cf App 19881, Sorman > State 277 S E 2d 
i o 7  IS C 19811 S i i  d s o  R Mamneau. Modern Appellaie Practice S 3 9 at 40 1983 

"Cafran Petroleum Cow v Neu Mexico 108 S C t  1466 1988) Chrlafianion Y 

Colt Induifriea Operating Carp 108 S Cr E00 ' 1987,  Far U S  Supreme Court pmc- 
m e r  see R Srern, E Greraman & S Shapira Supreme Court Practice S 6 11 16th ed 
19861 For orher C D U ~ P '  practices, w e  pari  I\' E of this anicle 

"See Lt'alker and Niebsnk, The Court ~ f . M i i i f u ~  Appeaia~lis X ~ s r o r i .  O?ganhiol~on 
and Operairon 6 Vand L Rei 22@, 232,19631 (discumon of the early operstmn of the 
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Since commencement of fiscal year 1986 the court has granted 8 
total of 119 petitions for review on "specified issues." While this may 
appear to be a large raw number, it should be remembered that the 
court considered 7,727 initial filings under its discretionary jurisdic- 
tion in this three-year period. Dunng the same period the court 
granted review of 607 cases Thus the court has elected to specify 
issues in only about 19.6'0 of the cases granted review and m less 
than 2% of those casea filed. The records of the court indicate that 
staff attorney8 suggested 76 of the specified issue cases or about 64% 
of the ~ ~ s u e s .  The remaining issues were the product of the judges' 
examination of the record. 

The data also show a declining trend m the specification of issues. 
About 20% of the cases granted r-evrew during FY 1986 and FY 1987 
were on ~ S B U ~ S  that the court specified. However, during FY 1988 only 
9 case8 of the 117 granted review, or about 8 8 ,  contained specified 
issues. 

Even this figure tends to be somewhat mdeading. A number of 
factors may prompt suggestion of a "specified issue unrelated to the 
question of the issue's ultimate merit. The most obvious category is 
the circumstance where the court has granted a petition for review in 
another case (either as the result of an error that counsel has raised 
or as a specified issue) and the grant of review is not generalis known 
to the appellate bar or, for 80me reason, counsel have overlooked It. In 
such circumstances, fundamental fairness dictates that all other 
appellants similarly situated ~ece ive  the same treatment. An ex- 
amination of those same eases indicates that 65 of the cases granted 
review on issues speelfied "by the court" fall into this category. 

Additionally, B number of cases in which the court grants petitions 
on specified issues m e  in actuality cases in which counsel have raised 
similar issues, but the staff has modified them to more closely refleet 
the facts of the case or some a8pect ofthe issue that the court deems to 
be of greater import. This particular time frame is rich ~n such msues, 
because three major case6 involving alleged unlawful command In- 
fluence were pending appellate review at the time '' The clearest ex- 
ampies that overlap both of these areas are the cases growmg from 
the problems within the 3d Armored Division. The court "spemfied 
an issue whether an appellant was required to demonstrate specific 
harm to warrant reversal when unlawful command influence, 

"See United State% Y C-, 25 M J 326 (C M A  1987) (rho Peyots Platoon eases and 
t h e  related therrm!, Uluted Siatps > b*, 23 MJ 105 C D 1 A  1986) (the U S S  
Independence c ~ s e s ) ,  and United States Y Thomas. 22 M J 368 IC M A 1986) (rho 3d 
Armored Divirian cases! 
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although present during the trial, was not detected until the case was 
in the appellate process Counael in those cases tended to vie- the 
matter as relating to the tna l  process However, as the court per- 
ceived It. the real i w x s  were whether unlawful command influence 
was subject to a plain-error analysis. requiring reversal with a 
finding of prejudice, or whether the requirements of article 59iai 
would 

.4nother example 15 United States u P a y t ~ n ? ~  where counsel had 
framed the issue in terms of general military due pmces~  However. 
the court determined that such a broad. almost constitutional, issue 
was not appropriate for resolution of the ease and Its progeny There- 
fore, it refined the issue so as to decide only the questions actuallj 
posed by the facts. including the LSSUB of whether such a matter might 
be waned by the appellant's pleas of At least 28 ofthe cases 
granted renew on "specified issues ' during this period of time are of 
this category. 

Of particular note are three cases. United Stoles u Sinipkins." 
C m t e d  States i- Turner.26 and United States v Bankston In those 
cases the judges and staff noted simultaneously, although ~n different 
cases. that  the United States Navy-Manne Corps Court of Military 
Review had apparently failed to comply with the statutory mandate 
of article 66 of the Code by not spec~fically finding the proceedings 
correct in law and fact Review of the facts and the law by a court of 
military review 18 an absolute right of a military appellant failure of 
the lower court to do 50 18 per se reversible error This 16 an issue that 
warrant8 review no matter how discovered Whether the appellant 
derives some benefit from the second consideration of the facts of 
record by the court of rmlitary r e ~ i e n  IS not matenal tc ths mqmry 

'"Sir  United States Y Thomas, 22 M J 388 'C M A 1986, The sciuallr de. 
cided bi the court *@I first specified in United Sfstsa v Jackron 20 M J 18 IC ?r A 
1985, a petition granted r e ~ i e ~  during FY 1985 Counsel in fheie eases tended to  
frame the ~ i b u e  ~n fermi a i  '3urmdiclmn." L P whether the eomemng authorlt) had 
diiqvalified hmselfby his ~ c f m n i  thus mialldatlnq the entire procea~ from referral t o  
approis1 of the  finding8 and sentence This 18 m e  o f t h e  m a d  elear examplei of pater- 
nalism in the system, and IP m e  of the remarn~ng waf!gez of the COYR I orlg~nal ~n. 
uocatmn d r h e  ides of general Dre::Ydice 

9 1 M . T  l i Y , ? M A  > P i -  
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Appellants were deprived ofa  statutory ngh t  (not available in most 
civilian justice systems) and were entitled to COMA8 enforcement of 
that right. This type of case would clearly fall within the supervisory 
jurisdiction of the court. Thus, the court granted review of an  m u e  
addressing the matter in all three eases. 

Snmlarly, 8s the staff and judges receive and enamine the advance 
sheets of other courts. the facts of a particular case may suggest an 
issue that counsel have not raised a t  the Court of Military Appeals 
but that 13 currently bemg lhgated In the United States Courts of 
Appeals This has been particularly true followmg the adoption ofthe 
Military Rules of Ewdenee, whlch largely are carbon copms of the 
Federal Rules. As a matter ofjudicial economy, it is to the advantage 
ofthe court to specify such issues where the facts and the lhgatmnal 
posture of the case make It appropriate 

It LB perhaps of intereat that  the only ease in which the court spec. 
ified an issue based on the decismnal law of another court was pro- 
posed by the judges themselves. Although this does not indicate that 
the sraff does not consider "outside" law, for want of a better term, It 
does tend to indicate that the court tends to regard stare deems as 
more important than "cwilianizing" military justice, looking for 
ISBUBS not raised by counsel, or in pan t ing  review of eases simply 
because of their interesting nature. 

Another, although not do clearly defined. category of '"specified' 
issues is that  developed by the staffs examination of the record and 
the petltmn for review where the appellant has personally asserted 
some ISSUB as error for consideration for the appellate court system." 
A military appellant has an  absolute ngh t  to have such matters con- 
sidered on appeal, regardless of eounseh professional Judgment ofthe 
mue. Such mattere may well meet the threshold of article 67 and 
warrant plenary review (or a t  least briefs by counsel), even where the 
court ultimately determines that subatantial prejudice does not exist. 
Again, in the two eases in which the court elected to specify issues 
based on such aubmissmns, the issues were suggested by the judgea of 
the court and not by staff counsel. 

Turning to a legal analysis of the L L B U ~ ~  that the court has spec- 
ified, i t  1s somewhat more difficult to devise a statistical matrix on 
such issues. There are a number of dynamics a t  work, and these re- 
quire an understanding of the mimion of the court as well as the in- 
terplay between the staff and the Judges. We have elsewhere adverted 

*'See United Stater v Grostdon, 12 M J  431 ( C M A  19821 Compare Jones 
Barnes, 463 U S 745 119831. w f h  Umfed Starss v Arroyo. 17 M J 224 (C M A  18841 
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to the differences between article W b )  and article 59(a)?' Because 
the former does not require a showing of harm, the fact of a grant of 
review does not automatically indicate that the court believes prej- 
udicial error has occurred. However, i t  should be noted that 25 ofthe 
cases granted review dunng this time period involved issues that 
would be denominated "plain error? a category which 1s generally 
considered to be a valid basis for a grant of review in the absence of 
error assigned by counsel!" 

Of greater importance to the court, however, IS consideration of 
those case6 where there 18 Some indication of unlawful command In- 
fiuence or other government overbearing. If the court has any defined 
mission from Congress, It 1s to staunch this wound on militarypstice 
and to act a6 a bastion against such overreaching. Thirty-one of the 
cases granted review a8 "specified were directly or tangentially the 
product of allegations of unlawful command co..trol of the court- 
martial process. A classrc example of the latter LS Unrted State8 V .  

Z e l e n s k ~ . ~ '  This case raised the question whether the government 
was requiring accused8 to forego their right to trials by members in 
exchange for sentence limaatmns. While this 18 not unlawful corn- 
mand control in Its classic sense (1 e., manipulation of the t n a l  by 
supenors), the court was troubled by what appeared to be .a situation 
of unequal bargaining power, forcing an accused to forego 8 statutory 
right m exchange for sentence limitations. This 1s within the court's 
historic mandate and derives from its charter as the civilian review 
authonty over the courtmartial process 

The issue of unlawful command control spawned a significant num- 
ber af"trailer" cases As noted above, 33 of the specified ~ S S U ~ S  related 
to some form of command overbearing. This amounts to slightly over 
half of the cases granted 8s trailer eases. Even more importantly. 
twelve of the "specified mues were actually modifications of issues 

that counsel ramed. Thus, it is clear that even where the court's basic 
role 1s a t  stake and where i t  may be expected to exercise Some pater- 
nalism, it has done so only with discretion. 

Next, one should canslder the matter of disposition A surface 
analysis of the nature of specified ~ S S U ~ S  would suggest that once an 
issue is specified an appellant might expect mme form of relief 

"A companion af  the uording af  anide 67 
Clearly. I f  Congress had intended that the 1st 
rtatvms would not he necesmry 

"A large number of specified moue6, 7 ~n the sample taken h) Mr Fidel1 and 14 m 
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However, this result-oriented approach mime8 the pomt of the two. 
stage process by which the Court of Military Appeals decides a ca6e. 
The determination that "goad cause" exists to consider a ease on ple. 
nary review 1s not a declaration that substantial prejudlce exist8 
Nonetheless, the court afforded the appellant mme form of relief in 42 
of 119 cases in which it specified issues. 

A better indicia of the importance attached to these eases is the 
procedural content m which they were treated. Notwithstanding the 
fact that  55% of the cases reviewed were granted to trad other pend- 
ing cases, a total of 33 or 26% were of sufficient importance to war- 
rant oral argument. Five other cases were the subject of opinions pro- 
duced wlthout the benefit of oral argument. Consequently, it may be 
seen that even when specifying ISJMS the court comerves its re- 
sources for those cases which am of mare than passing moment 

IV. WHY SPECIFY? 
A. BASIC PREMISES 

The proper role of an appellate c o w i  was defined by Judge John J 
Parker as follows: "The function of the reviewing court 1s' (1) to 881  

that justice IS done according to law m the cases that are brought 
before It, (2) to see that justice is administered uniformly throughout 
the state, and (31 to give authoritative expression to the developing 
body of the law."3z This expression was somewhat innovative, be- 
cause the nineteenth-century view of the function of the appellate 
lawS3 court was to determine ifprejudicial error was committed at  the 
tnal level, and, If so, to correct it!4 Indeed, there wa8 a view at one 
time that the reviewing court could resolve the case only on the preee- 
dent cited below36 The United States Supreme Court rejected this 
view in the case of The Schooner Peggy.36 Since then court8 have felt 
free to decide a case on a given L J S U ~  on any grounds available '' In 
addition, appellate courts have generally believed that they must 
consider sua sponte plain error or defects affecting substantial rights, 

"Parker, Impmi.mg A p p e l l o t ~  'Methods. 21 6 Y U L Rev 1, 1 119601. Quoted m 
LeRar, Infernal Operating Rocedvrea a i  Appellate Couns 1-2 11976' Prafeasor Leflar 
obsen.eb that thin dehnltron "calla far more than the mere c~rre~f ion  of error " Leflar, 
6UP7U. at 2 

"Emphasis IS added t o  disfinyiah mope of revim under B COYR'~ equity power 
"Leflmr ~ u p m  note 32. sf 3 
"See Vestal. Suasponte Conalderation in Appr i ia l iR i i z~u .  XXVII Fordham L Rei 

477 11918.69) 
"BUmredSfaiesv The Schooner Peggy, 5U S t l  Cranchi 103 818011 It minteresting 

ro note that the question before the Court was whether i t  could emslder intervening 
changes ~n the law even though not argued to  ~f 

~ ~ V e s t s l .  Svpm note 35, B t  d80 
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even If not raised by caun~el before them or below Thus the semi- 
nal question 1s how 1s the court to react when it discovers unassigned 
substantial errors ~n the decision before it far review7 

Same noted authorities have suggested that the court should sua 
sponte consider the errors and decide accordingly. The benefit of this 
practice 1s that It speeds appellate review because Lt avoid8 the prob- 
lema of rebnefing or reargument The contrarr view 1s that I t  de. 
pnves the appellate c o w  of the liewe of munsel who are. adrmttedly, 
best able to present the positions of their clients.*' This, of course, is 

~ l S e r  Re, Brief Writing and Oral Argument 45-49 85th ed 1983 
'sTate, Sua Sponte Consideration on A p p r d ,  9 Trial Judger Javrnsl 68 819701 
"Sua spanre treatment of ~ w e s  ma) well be doomed b i  the recent Supreme Coun 

case of Penran v O h m  109 S Ct 346,19681 There the mdigent defendant i appointed 
appellate couneel 81ed B cerr~fieatmn of meritlebd appeal and moved ior permisiian to  
withdra% The Ohio Coun  of Appeala granted t h s  motion b r r  added that the court 
would Independently rerier the record ID determine whether there WBS ani error r e  
qmnng reversal or modification of the sentence After ~e i ieu ing  the record and bneie  
filed b) defendant'. ca-defendants. rhe eoun caneluded that there _ere bereral "8rgu- 
ableclams and funhe r  found errarman inbtru~rioncancerningone~oun~ Itreverred 
the convicnon and aenienre on that count but affirmed on the orher count& Petitioner 
euonruall) reached rhe Supreme C a u n  afthe Knaed States. and the Court reversed In 
so dame the Court held 

Ir IS apparent that the Ohio Court  ofhppeala did not fallor the Andira 
procedures uhen  ~t grsnted appellate counbel'~ mation to  wrhdrau  and 
that ~f committed an men more serious error uhen LI failed to appoint 
ner  counsel after finding that  the record supported ie,ersl arguably 
meritorioui grounds for reverial a i  petitioner'? conrictlan and madifica- 
tion af hlz sentence A! e i e b ~ l f ,  peririaner was left n f h o u t  conitltu- 
tionalli adequate rep~ebenfation nn appeal 

Moreover, the C o u n  of Appeals ahauld not hare acted on the moimn t o  
mrhdraw before i f  made 11s own examination of the record to  determine 
wherher ~nunsel 'b D V ~ I Y B L L D ~  of the case wae aaund 

The Court of Appeala determinaimn rhar arguable >!sue! -ere 
presented by the record. therefore created B con~tlrutronal ~mperanve 
that  counsel be appointed 

109 S C t  8, 360 El In a faornate the Court  observed 

One hurdle faced b) sn appellate court ~n rei-leump a record on appeal 
wirhour the ~ i i i ~ t a n c e  of counbel 13 that  fhs record may not accuratd? 
and unamb~guoud) refiecr sl l  that occurred BI t n a l  Prerumably appel 
late ~ o u n e e l  may contact rhe m a l  adornev to  diieusa the esse and mag 
f h w  ~n argvmg the appeal. lhed addltmnal lhghr on the pmceedlngi be 
IOU The court of course, LS nor in the p ~ r i f m n  to  canduct such parte 
commvnlcatlans 
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particularly true in criminal actions. The Court of Military Appeals 
has adopted the practice of securing the views of counsel. 

Two procedural practices made adoption of the practice easier for 
the Court of Military Appeals than for many others: 1) the two-step 
briefing praetm (brief in support of petition for grant of review, and 
brief in support of issues panted);  and 2) the availability of a large 
central staff to presereen the entire record of trial prior to the judges' 
decision to grant or deny the petition (this assume8 the prerogative 
nature of the court's reviewing authority). 

Having these advantages available to  it from its inception, can it be 
doubted that asking for additional briefing (and argument) on the 
issues that the court discovers 18 preferable to deciding the issues SUB 

sponte? We would answer "no." And we would bolster our answer 
with the proposition that the court, rather than the counsel, should 
control the disposition of the case before It. This proposition appears 
particularly apposite in view of the concept of the court as "the Su- 
preme Court of the Military," a concept which presupposes a "super- 
visory" function over the admmmtration of the entire military justice 
scheme " 

In sum, then, our logic is that the Court of Military Appeals is 
statutorily obligated to consider errors which may "materially 
[ p r e ~ u d ~ e l  the substantial rights of the however discov- 
ered, and that the court should requeat the .waIstance of counsel in 
disposing of those errom In addition the court should, as much as 
possible, attempt to ensure '"that j u t i ce  in administered uniformly 
throughout the [military eommunityl" and "to give authoritative ex- 
pression to the developing body of the law."43 Hence the practice of 
"specifymg." 

B. THREE REASONS FOR SPECIFYING 
ISSUES 

Our analysis of the considered c a m  indicates that there are three 
reasons far specifying issues 

waIstance
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1 JudLeial Economy 

Oceas~onally an unassigned issue may be found ~n a case, and s ~ m i -  
lar ~68uee may be found in other cases then in the appellate review 
process Identification of the issue by specifying It and then grouping 
other Similar cased p e n t s  early resolution afthe matter. Thls may 
reduce briefing times and eliminate subsequent petitions for recon- 
sideration for cases that  counsel have not prevmusly identified as con- 
taming the I S S U ~ .  It also permits imposition of the same remedy t o  a 
number of cases without further delay. An example is in the mtuation 
where the court has found multiplication of charges By specifying 
the m u e .  the court may effect the remedy of dismissal of certain 
charges deemed legally identical w t h  others or combine such charges 
into a lesser number. This completes appellate review without fur- 
ther remand or briefing. 

2 Judicio/ Consrstency 

The concept of Judicial consistency 1s closely related to that just 
discussed. Because the court historically has been concerned wlth the 
uniform application of military justice, it has striven to ensure that 
all accuseds receive the benefits of recently announced legal princi- 
ples The court has oRen created "lead-trailer" lists to permlt the ben- 
efits of opimons changing e m t m g  practices to be made available to 
all aecuseds in the Same or similar situations This practice. ~n effect, 
avoids prospective-only decisions and gathers together all s i m h r  
cases then in the appellate process. 

Beeawe of the mechanical asszgnment of petitions for staff ex- 
amination, different staff attorneys may receive cams having smiiar 
factual or legal ISSUIS Sometimes the staff may identify such similar- 
ities dunng the preliminary exammatmn and group the eases for con- 
sideration by the Judges. At other times the Judges may grant a peti- 
tion in one case before sumlar or related cases ''trickle in, ' and the 
staff, being aware of the granted issue, will alert the Judges to the 
trend. This often happens before notice of the granted issue 1s made 
avadable to counsel. 

An example of rhls is the C r i ~ z ' ~  series of cases mvolvmg the same 
factual issue. There the Cru2 opinion of the lower was well 
known before that particular case was forwarded for review. The 
other similar eases were already undergoing staff examination and 
were grouped for the conmderatm of the judges. Thus. by the time 

"Umfed States s Crvi 26 31 J 326 I C  M A  1997' 
T n l r e d  States, Cruz 20 M J  873 'A C hl R 19851 
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the semmal case reached the court, all of these cases were ready to be 
presented to the Judges for them decision to grant or to deny. 

Another example is the Lee4' senes of eases involving similar legal 
issues. Because ofthe factual differences in these cases and because of 
the inability of the judges to reach a single resolution of the issues, 
the "trailer" caees were further divided into groups and the pnneiple 
announced in the lead ease was applied to all, albeit resulting in dif- 
ferent remedies occasioned by the factual differences presented. 

3.  'Zming Court" 

This 18 essentially a restatement of our previous proposition. Mili- 
tary law has always been growing and changing with the passage of 
time. The judges are particularly qualified to detect developing isaues 
in the application of the Code. Their awareness 18 the result of long 
experience in the military justice field and the independent thinking 
brought about by their diverse backgrounds and interepts and then 
professional association with other people in the Judicial realm. 

An example of this IS the Gordon case," where an issue was spec. 
ified addressing the practice of allowing a medical expert to sit at  the 
trial counsel's table during medical testimony by another medical ex- 
pert The opmon stated that this issue was specified 'because of the 
increasing use of experts, both government and defense, and the 
potential use of the experts to the respective counsel. Therefore, we 
wanted to refresh counsel's understanding of the rule.''48 

Another example 1s the Grostefon4' ease, where the court spemfied 
an issue concerning the obligation of the appellate defense counsel to 
advance issues that the accused requested, even though counsel be. 
lieved them to lack decisional merit. While the cour t  ultimately 
affirmed that case-thus vmdicatmg counseh professional judg- 
rnentsO-military practice was changed to requre appellate defense 

"Umfed Statee Y Lee, 25 M J 457 (C M A 1988) 
"-Urnfed Statel, Gordon 27 M J 331 rC M A 1989) 
"Id st 332 
"Cmted State8 V. Crosteion 12 M J 431 (C M A 1982) 
"It _a% and &till IS. argued ;hat there should be no reiponiibillfy to  advance wholly 

i r rvolvw L B P U ~ ~ ,  and rhat the Grostefm rebult IS P Y ~ P ~ Y  emmetx hut the underlying 
wisdom of that case vas iubsequenlly vindrcatpd ~n Unitad Smtk v Knight 15 M J 
202 IC MA 13831 There the accused had mdliated ~n h x  request far appdl& repre- 
sentation that a npecificatlan upon which he had been tnsd and convicted WBP legsllj 
defective He has 80 armed at t r d  hut loot  Appellate deienae c ~ u n e l  submtted the 
case on appeal without ais~gnment of ~seues to  the court of mlbtary r e n e w  which 
affirmed Upon further submiasion to the Court  of Militam Appeals on the me;>% the 
court staffpropoaed B sperrfied msue ~n four parts encompassing the accused's ILted 
1~3ues The rnitlally appointed appallate defense counsel wlthdrew and substmte 
appellare defense ~ounlel filed a briefaddressing the spec>fisd msues Upon rewew and 
argument COMA remanded the ~ a a e  wlth directlam to  the court of rnlllfary rev~ew 
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counsel to a t  least list m the supplemental bnef the J S S U ~ S  that the 
accused desired, and to reqmre the lower couTt. If those m~uea were 
then known, to at least indicate specifically that It had considered 
those issues 

Since Gmstefon appellate defense counsel have routinely listed all 
issue8 asserted by the aeeuaed, and in some instances have submitted 
briefs in support of them. The court's staff members have been 
directed to examine all Grostefan submissions and to give their eom- 
ments m the petition memorandum Not infrequently thejudges have 
asked the staff members to supplement their comments on a particu- 
lar ISSUB the accused raised, or some aspect of It. In many matances 
the court has granted review of Grostefon LSBUBS aRer modification to 
conform them to legal style or to identify what aspects of the issues 
the judges believe have sufficient merit for further review This. as 
noted previously, has generated some "specified issues " 

This aspect of the spemficatmn practice indicates that the judges 
consider themselves the final arbiter and protector ofthe rights of the 
accused, and i t  indicates t hen  willingness to take whatever steps are 
necessary to ensure that the accused was fairly and legally convicted. 
It further indicates the continued rejection ofthe concept of the court 
as a pamve ''referee" in favor of bemg a vital and significant part of 
the military justice system 

C .  JUDGE AND STAFF INTERACTION 
In our previous analysis, we found that staff identified about 64% of 

the total i~dues that  the court subsequently specified, and that the 
judges identified the issues in the remammg 36% of the ~ 8 8 8 8 .  These 
figures should not be read as mutually exclusive; the judges often 
indicate merely a desire to review a case and leave the drafting of the 
specific issue to staff (subject to the judges' final approval) 52 Howev- 
er, we have identified four areas where judge input appears to 
dominate 

SLLnarecenlcaieCOMA hasexpressed ~lairvarrali~nwirhsppellaredefenlecovnsel 
for submirting isbueb nor litigated belaw withour ani evrdence to support them That 
case invalved an abaertian by B e  accused af  inadequate representatLon at m a l  by fall- 
vreio call neverel uxfnessesan his behalf COMAsaid itcouldnvtresolvethe asselfed 
issue without aome assistance from counsel that might include an affidawf from tnal 
defense c~unsel United Statpa % McCdhs. 27 M J - tC M A  lOB8l 18ummary dia- 
posltlonl 

llSafurally there m ~ b l  be at 1s.d fwvlndges Kho agree to  grant any lPBYe for re- 
n e w  We should pmni out that mme of these caiegones appear nm>lar, = e  haie 6epa- 
rated them baaed upon our analys18 of the reasons for s a n t  that sppsared ~n the 
judges' vote shseii 
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1 .  An Zsssue of Interest 

Thls is probably best elucidated by the Goidon case. Because we 
have prevmusly discussed this matter, we will limit ourselves to the 
observation that an expression of interest does not necessarily fore- 
east the ultimate dispositmn of the mue. What 1t does indicate is the 
desire ofthe judges to obtain the benefits of counsel's thinking m the 
partleular area, which may well lie within counsel's particular exper- 
tise, and, hence, not readily discernable by staff or chambers' attor- 
neys. Bnefing seems to be a simpler and faster means to exploring the 
implications of the Issue. 

2.  Trends 

O c c a s m d l y  a judge will detect a trend developing within a ser- 
vice, or even within mme branch of a service, and will specify an m u e  
to review that trend and its implications Whether the trend ia of 
decisional significance or not, it can thus be reviewed with the benefit 
of briefs. 

3. Inconsistent Service Procttce 

Although Congress intended B uniform application of the "Uniform 
Code," the differing missions of the services often result in the de- 
velopment of differing practices. At times military exigency reqmres 
toleration of these differences: at other times there is no apparent 
reason for them. Counsel for other serwce8 may not be aware of such 
differing practices, and the court, because of its position a t  the pinna- 
cle of the military justice system, IS best able to consider and to 
approve the better of the practices 

4 Reaction to Supreme Court Decistons 

Since the 1984 amendments to the Code, direct access for review in 
the United States Supreme Court has become possible.63 However, 
the court, over L ~ S  history. has always felt compelled to apply Su- 
preme Court decisions to military law unless they were mapphcable 
Often the inherent delay in the appellate review procers creates 
situations where cases pending the court's review contain iasues 
potentially affected by more recent Supreme Court deemions. In such 
aituatmns, a specified msue and remand, where appropriate. provide 
an expeditiou means to bring such precedents into the mili taryju.  
tice system 
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D.  STAFF INPUT 
There are certain, more limited, area8 where the staff may properly 

identify and propose specified issues 

I Closing the Gap Between Recent Decis~ons  and Cases on File 

The staff IS more quickly awme ofjudicial interest and of the im- 
port of opinions circulating within chambers than are outsiders. They 
are thus able to apply this knowledge to cases then being examined 
and to identify similar ISSUBS for consideraam by the judges 

2 Alerting the Court to Trends, Identifying Lead Trailer Cases 

This 1s similar to sltuatmn 2 above, but differs in that the staff, 
being the first t o  examine records of trial. IS the first to detect trends 
~n law or in practice. The staff attorneys' composite knowledge en- 
ables them to get the "big picture" and to spot trends. On occa3ion the 
staff may establish a leadtrailer index even before the judges grant 
~(ewew of an issue Of course denial of the m u e  ends the Index, but It 
has happened that an mmtial denial may be followed by a grant of a 
subsequent case where the usue has a better factual predicate This. 
In turn, r equms  a review of previous denials to m e  if correction 1s 

necessary to achieve uniformity 

3 Remedy Omissions 

There are, of course, occmond omissions of meritorious ISSUBS by 
appellate counsel. Staff attorneys may choose to recommend a apec- 
ified m ~ u e  where they believe the record will support it This 1s a 
basic reason for the existence of the staff Because there are various 
reasons (manning levels pnmanlyl why appellate government coun- 
sel almost never identify an issue favorable to an accused, practically 
only the appellate defense counsel provides an examination of the 
entire record of tnal  Even the most skilled counsel, burdened by 
workload and deadlines, may miss an issue that can be dmcovered by 
a staff counsel with more time t o  spend on the record Of course, there 
are instances when both staff attorneys and judges are troubled by a 
counsel's failure to advance an L E S U ~  even when the likelihood of re- 
lief is slim. This ra i~ea  the specter of inadequate appellate repre- 
sentat1an. 

E .  OTHER COC'RTS' EXPERIEXCES 
We informally contacted five other courts to dmcover how they 

handle unassigned ~ U B E  that the courts have discovered Each haa 
differing techniques occasioned by different staffing and different 
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case processing practices All, however, expose the is*ues to p d m a l  
r e Y l e W .  

Although the Fifth Circuit does not have a formal "speeifymg" pro. 
cess, that court reaches the Same result in three wayn. First, the 
judges will allow the ease to go forward and then r a m  the m8ue In 
oral argument. Second, if time permits, they will send "questions" to 
the attorneys involved, asking them why the issue was not raised. 
Third, they may issue an order asking counsel to address specific 
aspects of the issue 

When the Second Circuit's judge8 discover an issue, they will either 
ask questions in oral argument or ask for supplemental briefs. Be- 
cause of their workload, there 18 not time for prescreening of records 
or for detailed examination of the briefs. 

If the District of Columbia Circuit finds B "trailer" case, the judges 
will hold the case until they deade the lead ease, and then the opinion 
in that case will address how the trailer case 18 related to the lead 
case. In certain Instances, even though the specified issue is not 
framed, the apmmon will address it m addition t o  the assigned issues. 

In the District of Columbia Court of Appeals the court issues an 
order to show came, framing the specified issue as the basis of the 
order If briefs are already in. The c o u r t  uses this practice particularly 
for lea&tra>ler cases (why the instant case should or should not be 
made a trailer to another case). 

The Supreme Judiaal Court of Massachusetts does not grant spec- 
ified issues. If counsel do not rame the issue, the court either disposes 
of it or takes action for counsel t o  remedy the error '' 

V. QUALITY OF APPELLATE COUNSEL 

. .  
"At the All.Semces Appellatr Military Judge's Conference. sponsored by rhe 

Federal Bar Asmelatian and the Court ofM>lifary Appeals. on lcavembsr 9 1998 B 
report from t h e  Umkd States Army Court of Mhtary R ~ V L P W  mdlcated 18 C B ~ L I  1'"- 

valved mues specified by that court, and the Air Fame noted same 40 c u e s  mual\ed 
specified mues, for Rmal Year 1988 It mlghr be noted Lhar ~n the e o m d  efm~htary  
remew, the first ivdicial review of B record of trial IS aeearnplmhed by an appellate 
m~lltilr~~yludge, beeavae these courts do not have the benefit afprelrmmari r e ~ m  by B 

centra1 Isgal  staff 
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some knowledge of the counsel practicing before the Court of Military 
Appeals ~n the early to mid 1950's, we decided to examine the rank 
level of appellate counsel over the years on the assumption that high- 
er rank would indicate greater experience. We selected nine different 
years which n e  believed would be representative of manning levels 
m the appellate dwmons, and randomly selected two cases from each 
of the three ~ervices that  listed the counsel briefing and arguing the 
cmes before the court The results may be summarized succmctly. 
allowmg for the different ~ e r v i c e  practices in assigning appellate 
counsel and for indicating on the bnef the extent of review, there 
appears to be no significant difference between experience levels of 
the 1950's and those of today. Except for the fact that there appears TO 

be a greater review by senior officers in the respective appellate d m -  
Sions today, there is no Identifiable trend towards greater or lesser 
degrees of competence ~n the quality of appellate representation. 

Based on our cumulative experience over the last ten years, I t  
appears that  the quality of briefs, though varying, IS more an expres- 
sion of the experience level of the briefem (and reviewem) than that of 
individual counsel We believe that the experience level 1s similarly 
affected by the rotational cycles of the military S B I P I C ~ S  Thus, every 
rotatmn cycle seems to be followed by a decline m quality for B short 
period while the newly-assigned counsel and their superiors gain 
requisite appellate skills and develop the mstmcts to know what 
may be of interest tc the judges. Typically t h s  1s followed by a pen& 
of increasing competence termmated again by the reassignment of 
skilled personnel and replacement by others not 50 familiar with the 
appellate process. To the extent that there LS any other vanable m 
this process, it would appear to be occasioned by the experience of the 
division chief. We have noted that some ~en io r  officers bnng more 
skills with them and, hence. ID these instances them leadership tends 
to bridge the experience gap caused by rotation of subordinates. 

We do not intend any criticism by our remarks, because the ser- 
v i c e ~  tend to staff the appellate dwmans routinely with personnel of 
a high level of competence--a fact for which we are especially grate- 
ful because i t  makes the review process a t  this level far easier Can- 
sequently we conclude that the overall competence of counsel-with 
very few notable exceptions--18 a neutral factor m the consideration 
of the practices of the c o u n .  

VI. CONCLUSION 
The Court of Military Appeals, having been newly created with a 

broad mandate, chose to track new paths in the creation of a central 
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legal staff, of adequate size to accomplish the task of examining the 
record pnor to submission to the Judges for action. The court has 
chosen to involve appellate counsel in its search for ultimate JUStiCe 
by specifying issues it finds 8 8  a result of its o w n  examination of the 
record before it Certainly, it benefits counsel to know at the earliest 
moment about those aspects of a case which are "troublesome" to the 
judges This permits them to focus on the heart of the matter and to 
avoid the periphery. It also prevents surprise at  the oral argument, 
or, even worse, surprise at the reading of the disposition of the case. 
Thus, the practice of specifying 1sbues aids both court and counsel, 
and, we hope, results in achievement of greater justice for both par- 
ties to the appeal and to others in the appellate process. 

It IS m this regard that we differ from the assertion" that fun- 
damental fairness in military justice does not require that one prison 
inmate ~eceive the benefit of a successfully asserted issue while 
another does not. We believe that military due process requires that 
JUStlCe be admmistered equally and that the result of a successful 
appeal on a common issue ahould be accorded to  all others convicted 
notwithstanding the same error It is of little concern that such con- 
siderations may not apply in civilian tribunals; the Court of Military 
Appeals was created to achieve such umfonnity in the application of 
military justice. 

The court deals solely in criminal law, an area directly affecting 
the life and liberty of its petitioners. Should not the court take that 
final step to satisfy itself of the legality of the decision before It? It 
Seems an anomaly that we must defend such practices or return to a 
now superseded eighteenth-century approach to appellate justice. 
Certainly an accused cannot complain; representatives of the govern- 
ment who are equally tasked to do justice should not object. Further, 
Congress has indicated no interest in changing this philosophy over 
the yeare. It has routinely approved funding for the central staff, 
which tends to indicate that the court 18 performmg the mission set 
out for It m the original Code enactment. 

Whatever may have been the reason far this historic step, the 
court% enhanced examination and identification of issues not other- 
wise noted has over the years resulted in grants of review by the 
Judges, and, ultimately, disposition in opinions which have enriched 
the body of military law. Arguments could be made that other appel- 
late courts with crowded dockets might well adopt similar practices 
In any event, "It's worked here, so why change it?" 

" L e  Fidel1 and Greenhouse. ~upm notr 1, at 134-35 
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SHOULD THERE BE A PSYCHOTHERAPIST 
PRIVILEGE IN MILITARY 

COURTS-MARTIAL? 

by Mqor  David L. Hayden* 

I don't see where you people are gomg to stop. h e t t y  soon 
you won't have anybody left who can testify to anything. We 
will all be pnwleged classes, the privileged folks, and then 
there will be the common people who actually have to go to 
court and act like American citizens We will all be chiefs, 
and no Indians. I think i t  IS crazy.' 

I. INTRODUCTION 
The statement illustrates the frustration most people share can. 

cerning rules of privilege Privileges hinder admmsibility of relevant 
evidence that could aid the fact-finder in ascertaimng the ultimate 
truth! Many modern commentators have described them as en- 
cumbrances, originating from competing professional jealousies, im- 
peding the orderly pursuit of truth and serving no important societal 
g o d 3  Nonetheless, testimonial privileges serve a useful purpose ~n 

'Mwor, Judge Advacais General'a Carpi Presently aacgned as Senior Defense 
Counael. III Corps and Fort Hood. Texaa Formerly assigned BI Chief of Legal Aama- 
tance. Senior Trial counsel, and Chief of Military Jueliee, 82d 4irborne Dimsmn. Fi 
Bragg, Nonh  Carohna. served ai Cams af Engineers officer from 1976-1981 B S ,  
United States Military Academy 1976 J D , Univeraify of Texas, 1934, LL M I  The 
Judge Advocate General's School, 1988 Author of Recent Dewlapmenr. Fourth 
Amendmni-Search & Se12urc 11 Am J C n m  L 387 (19831 Member of the hara of 
l e x a r , t h e U  S SupremeCaurt and LheCouriofYilitary Appeali This anLdex based 
upon s thesis rubrnitfed ~n partial satisfaction uf t h e  requirements of the 36th Judge 
Advocate Officer Graduate Courbe 

'Hearings Be/oiorp The Specmi Subeomm On C i i m r ~ i  Justice a/ Tho House S u b -  
comm On Tho Judiclov,  93d Cong , 1st Spas 483 IComm P m t  19731 (statement of 
Mr Dennis) [heremalter Hraiingsl, q m l d  ~n C Wright and K Graham. Federal Prac- 
tire and Procedure: Evidence 8 6422, at  890 (1980) [hereinafter Wngh t  Evidence1 

'Oldham, Piibilwged Communicofzms rn Milifvv Lau. 6 M d  L Rev 17 (1959) 8 J 
Wigmars, Evidence. 3 2196, at 111 (McNaughfon rev 1961) [hereinafter 8 Wigmorel. 
Wright Endenee, 6upm note 1. at 676-86, m e  d m  2 J Wemsfnn and M Berger 
Wemstem's Evidence, 5 JOl(011. st 601- 13 119861 [heremafier Weinatein, Evidence1 
(dlacusnng the v l e ~ b  of the Advmorj Committee m drafiing the Fedsral Rules of E w  
dence) 

'C MeCormlek, EIidence B 77,  at  166-67.169 (2d ed 19721.8 Wigmare, u p r a  note 2,  
8 2286, at 532, Wnghr.  Evidence. supra note 1. I6422, ai 676 See Pate, D~vslopmrnii 
Ln IhrL.ii-PIILil~grdCommunimlions, %Ham L Rei 1480 1493(19851 [hereinafter 
DILelopminfsl Ldescrhng the power theory as one basis for p r ~ v ~ l s g e b l ,  Krattenrnaker. 
T~ihmon~.iPlii.ii~~gra &n F r h m l  Courts An AILerwliue Lo ihoPropao.dFrd.miRvlrs 
o f E i i h n c e ,  62 Georgetown L J 61. 85 (1973i 
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preserving the sanctity of confidential relationships that must, in the 
public interest, be fostered and protected' Courts are forced to bal- 
ance conflicting values when privileges are in m u e .  They must ren- 
der an accurate and efficient decision, while attempting to protect the 
privacy and confidentiality of privilege claimants? 

The military Justice System recognize8 some testimamal privileges 
as rules of law.6 Nonetheless, certain privileges are outright rejected. 
The military has always held a strong antimedical privilege 
position Any doctor-patient privilege was considered contrary to the 
military's interest m maintaining the health and welfare of Its 
personnel.' A recent Court of Military Appeals opinion, United State8 
U. Toledo,' reaffirmed that position 

In Toledo a military judge allowed an Air Force psychologist to 
testify for the government m rebuttal concerning a prevmus noncom. 
pelled examination of the accused, despite defense objeetmn on prm- 
ilege grounds lo The Court of Military Appeals held that the "Mili- 
tary Rules of Evidence recognize no doctor-patient pnwlege per ~e.''" 
Absent from the decision was any reference to a psychotherapist pnv. 
>lege, due ~n large part no doubt, to the absence of any ObJeCtlOn on 
that ground. The court did identify the attorneyclient pnvdege as an 
alternative for the defense to prevent disclosure of the psychologist's 
statements." The issues identified by the Toledo court will be analy- 
zed later in this article 

It 1s essential a t  this point to identify and define psychotherapy to 
assist in understanding the complexities of the issue. Psychotherapy 
involves the treatment by a psychotherapmt of mental or emotional 
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disorders, including drug and alcohol addiction." For the purposes of 
this article, a psychotherapist shall be. 1) any person licensed to prac- 
tice medieme in any state or nation who practices psychiatry all or 
part of the time; or 2 )  any person licensed or certified 8s a psycholo- 
gist under the laws of any state or nation and who practices elmmeal 
psychology all or part of the time.'4 The 1971 draft of the Proposed 
Federal Rules of Evidence, in Rule 504, used a broader definition to 
include persons reasonably believed by the patient to be practicing 
psychiatry or elimcal psychology. This was believed necessary be- 
cause of the number of people who render similar psychotherapeutic 
aid but are not psychiatrists or psychologists That definition cre- 
ates many potential ISSUBS of interpretation and 18 an unnecemary 
expansion for purposes of the military. 

The law of privilege should also be diatinpished from eonfidential- 
ity. A privilege rule allows an individual to prevent court ordered 

, disclosure of certain communications. Confidentiality refers to a 
duty, normally an ethical restriction imposed by a professional code, 
not to engage in gratuitous diaclosures of certain 
The terms often are used mterehangeably; yet, they are distinct con- 
cepts. This article addresses only the law ofprivilege The only eon. 
fidential communications discussed will be those not intended for dis- 
closure to third persons except when necessary for the patient's di- 
agnoais and treatment." 

The purpme of this article 18 to address the issue of whether 
psychotherapists should be allowed any testimonial pnvrlege ID 

military courts-martial. The article begins by exploring several 
theories currently used to justify exmtmg pnvileges a t  common law, 
and then by applying them t o  the psyehotherapist.patient p n v h g e .  
This will be followed by a brief analysis of the development of the 

LiThie definition IS denved ~n pan from the 1971 and 1972 drafis of the Proposed 
FederalRule olEwdenee, Rule504 IhersmafterPropasedRule5011 51 F R D  315,366 
(19711. 56 F R D  163, 240 (1972) 

' I h a  definitmn E ~ ~ m l l a r  tn the 1971 draft of Proposed Rule 504, 61 F R D 315, 
366 See &e Deuolopmmts. 8upm note 3 ,  at 1540 (dercnbing how all state statntee 
concerning psychothoraplit-type pndegea limit appllcsnon ta those meeting p d e b -  
lions1 licensing standard.) 

"The subsequent 1972 drafi o l  Roposed Rule 504 expanded the dcfinirion wen 
further to include general prartltmers rreatlng mental or emotronal eondmans. I". 

cluding drug addiction. and unheenaed therapists engaged ~n pdychotheraputie aid 
66 F R D sf 240-243 These changsb to the original draft of Proposed Rule 504 will bp 
discussed later 
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privilege under federal and state 1 8 ~ ' .  A stud,- of Proposed Federal 
Rule of Ewdence 504 and the current Federal Rule of Evidence E01 
will be Included Federal case law development of the pnvllege wlll 
also be traced, including federal statutes. This will be followed by a 
hnef look a t  state laws creating similar privdeges. Xext, the article 
covers the treatment of the privilege under the Military Rules of Ew. 
dence and military case law Finally, the article will discuss the re- 
sults ofan empirical aurveyofArmypsychlatnst~ that w8s conducted 
as research for this article. 

Empirical data obtained from Army psychiatnsts promded some 
Insight. but surprisingly mixed support for the psychotherapeutic 
privilege The survey responses, on the surface, mdnated little or no 
impact on Army psychiatmts' practices from the lack of a privilege. 
The responses did not appear to support assertions that the privilege 
would allow Army psychiatrists to treat patients more effectively. Af- 
ter further analysis of the responses, however. the results may have 
been misleading A closer look reveals the necessity for some form of 
a pcrchotherapist.patieni pnv~lege. 

There should be a psychotherapist privilege in courts-martial 
There 1% Substantial precedent in federal common law and federal 
practice to support such a rule. Indeed, absent the antimedical priv- 
ilege language in the Military Rules of Evidence." recognition pur- 
suant to federal common law would be likely. Nonetheless, adoption 
of a psychotherapist-patient privilege ~n military courts LS unlikely 
without a regulatory or executive mandate 

11. HISTORICAL BASIS FOR 
PHYSICIAN-PATIENT PRIVILEGE 

S o  doctor-patient privilege existed a t  common law Lord Mans- 
field. addressing the LSSW at trial in England stated. "If a surgeon 
was voluntarily to reveal there Secrets, to be sure, he would be guilty 
of a breach of honor and of great Indiscretion, but to give that in- 
formation in a court of justice, which by the law of the land he IS 
bound to do. will never be imputed to him as any indiscretion 
whatever ' ' 20  Despite this eloquent discourse, varlatmns of the prlv- 
ilege exmt today by statute in many forum8 The absence of hlstor- 
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leal precedent in the English or federal common law has not deterred 
the states from creating numerous medically related privileges?' In- 
deed, the common law may yet be disposed to recognize such a 
privilege 

A. THEORIES JUSTIFYING PRIVILEGES 
1 The Utilitarton Analysts 

Current theories advanced by privilege proponents normally fall 
within two basic categories. The first is the utilitarian theory." The 
rationale begins by assuming that nondisclosure of information 1s not 
favored unless It furthers some social policy?6 For example, the attor- 
ney-client privilege is accepted because i t  will encourage clients to be 
more forthright with their lawyers.26 The privilege i B  analyzed in 
terms of how society is best served. The othewise unfavorable priv- 
ilege i s  tolerated when harm to the confidential relationship from 
disclosure outweighs any advantage gained in the enhanced Iikeli- 
hood of ~ c c u m c y  in I i t i ga t i~n .~ '  

The utilitarian analysis is best illustrated by Dean Wigmore's four 
fundamental criteria: 

11) The communications must originate in a confidence that 
they will not be disclosed. 
(2) This element of confidentdi@ must be essentml to the 
full and satisfactory maintenance of the relation between 
the parties. 
13) The relation must be one which in the opinion ofthe com- 
mumty ought to be sedulously fostered. 
(4) The injury that  would inure to the relation by the disclo- 
sure of the communications must be greater than the benefit 
thereby gained for the correct disposal of litigation?' 

M Larkin, Federal Teatimania1 Riu~leges.  8 3.01. at 3.1 119641 [hereinmiter Larkin, 
Rivilegesl 

"Appendix A, mim. Dsualopmnts. aupm note 3. at 1532-1636 
%6 F R D. st 212 (Advisaq Committee's nats tu the 1972 draft of Roposed Rule 

5041, See d m  Nab. P8ycholheiaput.Potunt Priidipe under FeBia I  Rule afEuiBme 
501, 15 J Cnm L and C r i m m o l a ~ ,  388, 395 I19841 [heremaffer Psycho- 

"This type of argument has also been charactensed an "pmgmatlc.II 2 Lou~aell BY 
Dra note 19 5 201, sf 655, "mClvment~l;  Wnght Endense. 8upm note 1, 5 5422, at 
670-671 and ''traditional " D e r d o p m n i s  dupm note 3, at 1472 

"Wnlht Evidence. s& note 1 § 5ai2 at 671 
"C Wright and K Graham, F&al Ra& and Roeedure Evidence, 5 5422 1, at 

"8  Wigmore, supra nofa 2 ,  % 2265, at 527 See oleo DiurIo .~mml ,  svpm note 3, at 

" I d ,  see &a Wright Evidence, supm note 1, 1 5422, at 671 Idmcuismg the ~ n -  

IhriWai-Potienl Pr,"ilrgil 

144 (SUPP 19671 [heremaRer Wnght Evidence Supp 1 

1472 

strumenfa1 lYstlfiEQtlDn for pnv~legesl, 2 Lamaell, supra note 18. B 201. at 655.658. 
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Dean Wigmore argued that privilege recognition can only occur when 
all four conditions are met.'9 Specifically, he believed that people 
would continue seeking medical help and not refrain from disclosing 
confidential information whether or not any privilege existed Addi- 
tionally, Dean Wigmore assened that the injury to accurate litiga- 
tion would be decidedly greater than any ~njury to the physician-pa. 
tient relationship." He concluded that the doctor-patient pnuilege 
failed to satisfy either the second or fourth criteria, but never deter- 
mined If the psychotherapist-patient privdege met each of the four 
criteria 

The utilitarian analysis is not without its c n t m  Commentators 
have argued that It presents a highly conjectural analysis and defies 
aeientific v a l i d a t ~ o n . ~ ~  Lack of empirical emdence to support or dis. 
credit a privilege under this theory results in speculation and ~naccu- 
rate c o n c l u ~ m n s . ~ ~  Even when empirical data exists. the results often 
fad to support the costs or benefits claimed by privilege opponents 
and p r~panen t s .~ '  C n t m  have also pointed to the absence of personal 
privacy eonsideranans 8 6  a major failing in the utilitarian analys~s.~' 
Nonetheless. the utilitarian theory remains a valuable starting point 
in any privilege analgas '' 
2. The Privacy Anoljsis 

The second baslc theory 1s the privacy rationale Privilege6 are 
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recognized under this theory, not because they satisfied a utditanan 
systematic analysis, but because some underlying values involving 
the individual are more important than incraning the likelihood of 
an accurate resolutmn.se In other words, the privilege analysis shifts 
the focus to the individual instead of a balancing examination. Under 
this rationale, the privilege'8 primary purpose is to protect an indi- 
vidual from intrusion8 into certain human relationships. Exclusmn of 
evidence in litigation is simply an incidental consequence of protect- 
ing the Individual's right to be left alone '' The privileges protect 
interests and relationships, whether right or wrong, because they are 
of sufficient social importance to justify denial of information to fact 
finders 

Most commentatam advancing the pnvacy t hww fmd the utihrar- 
>an analysis inadequate for some privileges, but they do not ignore 
I t s  value altogether. The utilitarian analysis "sheds light upon, and 
indeed wholly justifies, many pnmleges-especially those which have 
grown up around professional r e l a t~onsh ips . "~~  Professor Saltrburg 
proposed a hybrid analysis that evaluated the nonlitigation 
(quasi-privacy) values first and the litigation (quasi-utilitarianJ 
values last.43 Another writer proposed encompassing the privacy 

darsing Dean U'lgmare'a pragmatic approach far prnilegei dealing with profeoaonal 
relst imships.  but emphabmng the need io eonmder vnderlying  value^ equally if not 
mare). el Wnnhf Endsnce Sum,  d ~ m e  note 26. sf 141 (11 1s -one t o  I Y D D O B ~  thmf a .. . I .. 
p"Yacy argyment I S  "ecelsarll, "onmsrrumenralj 

'eLa"lsel1, confidentiu1ih. Supra note 34, at 110 
'OId 
"C >llcCormxk, ~upro  note 3, 5 72. at 152 
'*2 Lomsel l ,  s w r o  note IS. 0 201. st 666, see Wright Evidence. avpm note 1, f 1422, 

"Saltzburg. Pnrdrges.  s vpm note 5 ,  at  601 His two part rest provides 
ai 672 

. . .. .. . .. 
131 Would reaaonable per~anr asked 10 provide the rnformaiion find the 
relationship threatened b) diaclamre, erre8~ l f  by dmclamre ~n an ""war- 
ranted adverse affect nn the perion making the privacy claim7 
14) Is the relationship or pnuacy claim. though traditional, %fill valved 
laday? 

If the answer to  (1h41 IS yea. then proceed t o  Part I1 
Pan II Lltlgatlon "slues 
fli Does the p n v ~ l e g ~  conceal evidence otherwee ava>lable t o  rhe court* 
12) If sa, 18 this l ob i  information an mccepfable p n f e  io pay for n m l a ~ g a -  
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rationale within a full utilitarian framework, finding both 
compatible '' These two combinations still return to the onginal 
questions Which rationale will remain preeminent? Will privacy 
values overcome society's desire to obtain more mformation? The 
method of structuring the analysis would in all likelihood determine 
the o u t ~ o m e ? ~  

The privacy theory 1s not without its problems either Commenta. 
tors argue that a privacy analysis must always be balanced against 
8ociety's interest in the search for the truth "It is extremely difficult, 
however, to objectively weigh the privacy interests Involved, further 
complicating any comparison with the c m t ~  of denying accem t o  
mformatmn." Opponents to privacy-based privileges cannot rely on 
the standard empirical analysis used in utilitarian circles Instead, 
they must also demonstrate society's disapeement over what privacy 
interests are considered worthy of protection against disclosure 

3. The Power A n o l y s ~ ~  

Consideration should also be given t o  the power theory when ex- 
plaining how privileges have been traditionallyiustified. It is actual- 
ly not an academic analysis of why a privilege should e x ~ s t .  Indeed, 
the power theory assens  that attempting to justify pnwleges is a 
waste oftime." It is a political perspective an why privileges exist a t  
all According to the theory, privileges originate from the political 
influence of those who benefit from them.6o The power theory has 
been mentioned by various scholars as one explanation for the 
exi8tence of privileges An indicator of this theory's potential in- 
fluence can be found m the numerous recently passed state privilege 
statutes, which reflect the power structure of contemporary soaety 52  

This prompted one scholar t o  say "the poor man's only privilege 1s 

pequry"" The power theory offers little m the way of prinlege 

"Deirioprnenfs supra note 3. at 1464 
T V n $ h l  Evidence, iupru nore 1, P 5422 sf 672-673 
'Orrr lopmmb m p r a  note 3. at 1462. ses Salfiburg. Prib~lwges 8upm note 6, 81 601 
"Deielapmenia, 6unm note 3 ,  ai 1463 
"Id at 1183 n 7 7 ,  cf Kright Evidence. supra note 1. 1 5422 at  673 largulng that 

'8Drirloprnmia supm nore 3. st 1493 
"Id 
I'Wright Eiidence. m p r a  note 1 j 6422. BI 675-677, C McCormick, aupia noto 3. b 

77,  sf 159, 6 Wigmore m p r a  note 2, 3 2286, S 2360a. at 532. 831 E Green and C 
Neem". Problem&. Cares, and hlaienals on Evidence 5 2 2 ,  52s 119838. cf Wright E\>- 

any noninitrumenral malysm cannot be prmed 01 diaprmed by an) empirleal datal 
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analysis, so i t  will be left a t  this junctuie for some future privilege 
adventurer. 

B.  PHYSICIAN VERSUS PSYCHOTHERAPIST 
Critical distinctions exmt between the general physician-patient 

privilege and the p9ychotherapi9t-patient privilege The unusually 
close relationship of trust and confidence required in psychotherapy 
demand8 apeeial considerations unlike those given to ordinary 
doctor-patient  relation^.^' The psychotherapeutic relationship 18, by 
its nature, much more intimate and personal. "Mental ill-health 1s 
still a matter of which patients are likely to be more ashamed than 
physical ill-health or i n j ~ r y . " ' ~  Psychotherapy 18 useless unless pa- 
tients feel assured from the beginning that whatever they say will 
forever remain confidential.66 The need for confidentiality ie impor- 
tant, not only wlthin the therapeutic relationship, but equally so for 
Inducing patients to begin therapy.67 Patients experiencing phygical 
injury, on the other hand, w l l  normally seek medical treatment re- 
gardless of the risk of disclosure There is little chance of stigmatiza. 
tmn in being treated by a general practitioner for a physical iqury 
The same cannot be said for treatment by a psychotherapist 

It IS clear that the psychotherapist-patient situation is distinct m 
many ways from the physiaampatient situation. Indeed, several 
commentators have compared the psychotherapist-patient rela- 
tionship to the priest-penitent relatmn~hip. '~ "While psychiatry and 
religion do not share the same orientation or basic assumptions, 
many of their basic concerns are the 8ame."'" Communications to 
clergy in the m h t a r y  are privileged If made either as a formal act of 
religion or as a matter of conscience." Statements made to 

"M Gvttmacher & H Weihofen, Paychiafly and rhe La* 270 119521 :heremsftsr 
Guttmacherl 

at  2;l 
"R Slavenka, Psychotherapy. Canfidmtialnty, and Prwilegsd Cammunicatian 42 

(19661 Wernbiem Evadence 6upm note 2 .  d 504(03). at 504.16. 16 
"R 'Slwenka. &a note'56 at 48 
"8 Wigmore. supm note ?. '§  2380m. at 82s Someone mekmg rreatm~nt for B 

venereal disease or AIDS might driagree 
"PR Slovenko, i u p m  nats 56, et 39, Case f a r o  Priurfrgr, 8 u p o  note 37, at 1224. 59 

F ti D at 242 (Advirari. Committee Uate. t o  Rapaied Rule 604 quoting tiepan So 45. 
Group fur rhe Adrancemenr of Pwchiafry 92 1196011. Kats, Conhdmird Communica- 
hons To A Psycholhmappiri A N u  Trrfirnund Prisile~g.. 47 Nw LT L Rev 384, 386 
(19521 ,''L*kerheeonfess~onal,prychoihera~y byltsuerjnature l s~or th lessunlesa ih~  
Patient feels asavred from the outsel that rhareisr he ma) say w~11 be forever kept 
confidential"). ef Deudapmantr, mpm note 3, st 1631 

"YR Slovenko. s u p a  note 56,  at 39 
"Md R E n d  503(al 
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psychotherapists may also stem from a matter ofconmenee as well as 
a desire to be treated for Some perceived mental disorder 

C .  UTILITARIAN ANALYSIS APPLIED TO 
PSYCHOTHERAPY 

The p"Ychotherapist-patient privilege presents a much stronger 
case for acceptance under the utilitarian theory than does the 
physician-patient pnwlege. The analysis begins by asking whether a 
testimomal privilege against disclosure 1s necessary to encourage 
communications between psychotherapists and their patients Ap- 
plying Wigmore's four postulates to this relationship will aid in the 
analysis 62 

First. confidentiality must be considered the cornerstone to a 
psychotherapist-patient relationship. Unlike the physician r h o  may 
be able to cure ailments without the patients' trust or commumca- 
tmns, the psychotherapist must have the patients' In 
few other situations will individuals bare their souls and subject 
themselves to the mental dissection of another Communications in 
the psychotherapi5t-patient relationship can only anginate m con. 
fidence that they will not be disclosed 

Second. continued confidentiality 16 inberent to a complete and BUC. 

cessful psychotheiapist.patient relationship Successful treatment 
usually requma patients to disclose matters that are personal and 
embarrassing? The therapist has a unique relationship which 
allows access into the most intimate areas of the mind normally mac- 
cessible to The therapeutic relationship m u t  develop over 
time, building upon past sessions, which allows patients to establish 
bonds of security and trust in the therapist If patients suspect dis- 

02See bu#m note 28. supra notes 24-37 and accampmyrng text 
"Gutfmacher, supra note 64,  at 272.273, Taylor Y L'mted States. 222 F 2d 398 401 

B'Louu~ll  The Psychologisia an Todw'a Le& World IPL 11 Confidential Cam 

'Yhtfmacher ~ u p r o  note 5 1  at 272 

(DC Cir 19651 

mumaat~ondl. 41 Minn L Rei 731, 745.748 '19W 

that condirion 

Id 
"R Slovenko, supra nme 66 81 40 
"Gurfmacher, mpio note 54, 8t  272-273 
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closure of t hen  Inner thoughts, they may lose all truSt in their thera- 
pists or even sever the relationship 

Third, the psychotherapist-patient relationship 18 beneficial to so& 
ety. These types of services are being used more often now than ever 
before.89 If patients knew that them feelings and statements made to 
therapists could be disclosed in the future, they may delay or avoid 
altogether seeking necessary treatment far mental illnesses " This 
harms society in two ways: 11 mentally ill people who pose possible 
dangers to society are not treated either as soon as possible or a t  all; 
and 2 )  mentally ill people are left with less capacity for productivity 
in Society than mentally fit people." The psychotherapeutic rela- 
tionship is. therefore, one which should be fostered. 

Finally, Wigmore's fourth criterion prowdes the Strongest argu- 
ment for recognition of the psychotheiapist-patient privilege. Disclo- 
sure of confidences made in the relationships may not necessarily en- 
hance the accurate disposal of litigation, but harm to the rela- 
tionships by such action would eubstantially outweigh any potential 
benefit To begin with, statements made in these relations may be 
fraught with fantasy, imagination, and other unreliable informa- 
tion-of extreme importance to the psychotherapists but potentially 
dangerous in the c o u r t ~ o o m . ~ ~  Litigation accuracy could just as likely 
be rmpamd as aided by this additional information Introduction of 
unreliable evidence may complicate an already difficult fact finding 
process. In addition, court ordered disclosure of personal and poten- 
tially damaging information poses a serious threat to psyehother- 
apeutie relationships that could exacerbate the mental health of 
already ill p e ~ p l e . ' ~  Compelling therapists to testify in court also cre- 
ates double-edged results. Patients, once aware na privilege exists, 
divulge less critical information to their therapists, thereby deereas. 
ing the effectiveness of treatment Additionally, therapists possess 
less information that 1s eonsldered beneficial to the accuracy of litiga- 
tion by fact-finders. Litigation IS just as (inlaccurate as before, only 
now treatment of the mentally 111 is adversely affected. Mentally ill 
people are treated less effectively or not a t  all " 

af.1226 
"R Slavenko, supra note 56, at 4 7 ,  CasafornPribzleee, duprn note 37, sf 1225-1226 
"R Slovenka supra note 56 st 47 
"Id al 46 Sde d m  infm no& 441-419 and aeoompanylng text. Appendix B, quos- 

*la" 14 
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D. PRIVACY ANALYSIS APPLIED TO 
PSYCHOTHERAPY 

The psyehotherapist.patient privilege. in addition to benefitting 
society under the traditional utilitarian analyms. IS necessary to pro- 
tect the privacy of patients It does not matter. under the privacy 
theory, whether patients will delay or avoid treatment for mental 
illnesses What 18 important 1s that the mdwduals' privacy. their 
innermost thoughts revealed to their psychotherapists in confidence, 
remain free from intrusmn.'6 The exclusmn of emdence at trial 18 
only an Incidental effect 

The term "pnvaey" evokes images o f  ubiquitous clouds that en- 
velop Individuals, shielding what 1% within from the senses of others 
We bring into these "cloud only those to whom we are willmg to 
expose certain personal matter8 Few people disagree that we each 
have certain expectations of privacy that should be protected from the 
intrusions of others Disagreement. of course, ames over the size of 
the privacy "elouda" that mciety will accept. The privacy theory 
asserts that confidences revealed in the course o f  a psychotherapeutic 
relationship fall within these "clouds" and should be privileged under 
common 

Beginning in the 1960's, the United States Supreme Court began to 
identify and define a constitutional right of privacy. that protects 
Individuals from invasmn af Borne of the most intimate aspects of 
their lives This constitutional protection haa expanded in several 
ways The Court has recognized privacy interests in the following 
areas' avoiding disclosure of personal mformatmn," the mdiwdual's 
right to make deemions without government interference.-' the mdi-  
wdual'a right t o  keep communications confidentnl;80 maintaining 
the Banctity of the Individual's body;" and certain places m which the 

m p r a  notes 38-48 and accompanjing text 
"Id 
"Grraaold Y Connecticut, 361 U S  479 1964, , reoognmng B i!ghr of mantel  

prwaryl 
'Whalen , Roe. 429 U S 689, 599 119741. r f  Kixon I Admimrfrator of General 

Senlces.  433 US 426 '19741 ldmectme t h e  General Serrlcea Admmmtrator to  take 
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individual LS located The "nght to be let alone" has been eharac- 
terized as the mast valued right of civilized peophs3 

In the substantial number of Supreme Court decisions in the past 
twenty years invoking a constitutional right of privacy, no case has 
established or denied such a nght with respect to patient disclosures 
to psychotherapists. Some state courts. however. have recogmzed 
that the psychotherapist-patient privilege LS protected from intru- 
sions by the United States Const~tution!~ These decisions imply that 
privacy may be a constitutionaily mandated protection of confidential 
communications in the psychotherapeutic relationship or, at the 
least, an expanding concept that should weigh heavily in balancing 
the YL~IOUB interests of any privilege analysis The psycho- 
therapist.patient privilege, therefore, finds strong supporl in the 
privacy protection emanating from the Bill of Rights in the 
Constitution 

111. PSYCHOTHERAPIST-PATIEXT 
PRIVILEGE: ALIVE AND GROWING 

Psychotherapeutic relationships have received increasing recogni- 
tion as a unique area distinct from general physician-patient rela- 
tionships. This attention has manifested itself in various ways. Con- 

gave serious consideration to B proposed psychotherapist-pa- 
tient privilege when promulgating the Federal Rules of Evidence, be- 
fore finally selecting B generalized rule of privilege '' Federal courts 
wresrled with the psychotherapist-patient privilege when attempting 
to identify and define it6 existence in light of federal common law and 
Federal Rule of Evidence Even some federal statute8 have the 
effect of according rights similar to a psyehotherapist.patient pnv- 
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ilege in c m a m  situatmne,BB although arguments for a court-created 
pSychotheiapiSt.pat~ent privilege are lessened to some degree by the 
Statutes.'' The states have been the most ardent supporters of the 
psychotherapist-patient privilege Many adopted state evidence code 
8ectionS similar to the proposed federal psyehotherapist.patlent pnv- 
ilege rule The current trend ~n courts and legislatures 18 toward 
recogmzmg the distinctions between psychotherapists and physi- 
cians either by statute or by case law. 

A .  DEVELOPMENT OF PRNILEGES LV THE 
FEDERAL RULES OF EVIDENCE 

Beginning in 1961 the Supreme Court, Congress, noted scholars, 
and other interested parties spent more than thirteen years deuelop- 
~ n g  the current Federal Rules of Ev~dence. '~ In March 1969 a pre- 
liminary draft of the proposed rules of evidence was prepared by an 
advisory committee and circulated widely for comment?' Article V of 
the draft purported to enumerate all privileges to be recognized in the 
federal courts Any unlisted privilege waa considered nonexistent and 
of no effect unlesa of constitutional dimension The article con. 
tamed thirteen rules, nine of which defined specific nonconstitunonal 
pnwleges, including a psychotherapist-patient privilege The pro- 
posed mles underwent two subsequent rews~om m 1971 and 1972 be- 
fore the Supreme Court transmitted them to Congress in 1973 '' 

It became immediately clear to Congress that the pnvdege pro- 
visions were extemely controversial 's Disagreement over the 
privilege rules threatened to prevent passage of the remaining 
SectlOnS Ultimately, the privilege section was eliminated and a 
single rule was substituted m its When the Federal Rules of 

....... 
"S Rep So 1277, svpm note 86.  st 7061 
'*Id et 7052 
-Id B I  ,063 
"Id at  7068 IPraposed Federal Rule of Evidence 601 :hereinafter Proposed Rule 

6041 IPhe other eight liared pn\lleges included required reports law)er-clienf, hus- 
band-wife. commumcatmns to a derwman .  p~lifrcal vote, rrade becmii .  %eerere af ;tale 
and other of f ic ia l  miormanan, and identify of informer I 

" Id  at  7062 srr i u p i v  note 13-15 and accompanying fexr 
"S Rep So 1277, supra note 86. at 7OG3 
O'Id 
"Id Fed R E w d  601 provides 

Except ah othernulie required by the Cmsti tvt ion of rhe United States 01 
probided hy A d  of Congress 01 m ru le3  preicrihed by the Supreme Court 
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Evidence became public law, privileges would henceforth be "gov- 
erned by the principles ofthe common law as they may be interpreted 
by the courts of the United States ~n the light of reason and 
exper~ence.''~~ Thm ostensibly sounded a death knell to rhe proposed 
psychotherapl5t.pstlent privilege, except for the comments on the 
rules in the accompanymg Senate Report, subsequent federal case 
law. and state legmlatlon loo Their combined effect, which will be dis- 
cussed later, gave new life to the PSyChotheTapiJt-patient pnvilege. 

I Proposed Federal Rule of Eoidence 504 

Proposed Rule 604 did not contain a general physician-patlent 
The drafters recognized the dietinction from psychorher- privilege 

determined >"-accordance Kith Stat; law 
"Federal Rules of Lndence, Pub L No 93-695. 88 Stat 1926, 1933 (1915j 
''OS Rep No 1277, supra note 86. at 7059. In Re Zuniga, 114 F 2d at 632, 

"'56 F R D at  240 The rule prouldes 
Appendix A. rnfro 

631, 
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apy, cmng the report of the Group for the Ad%ancement of Psychia- 
try. which provided 

Among physicians. the psychiatrist has a special need to 
maintain confidentiality. His capacity to help his patients le 
completely dependent upon their willingness and ability to 
talk freely This makes it difficult if not Impossible for him to 
function without being able to assure his patients of confi- 
dentiality and. indeed, primleged cornmurumtion [Tlhere 
18 wide agreement that eonfidentmlity is a cine quo non for 
successful psychiatric treatment. The relationship may well 
be likened to that of the priest-penitent or the lawyer-client 
Psychiatrists not only explore the very deptha of their pa. 
tients' consc~ous. but t hen  unconscious feelings and atti. 
tudes as well Therapeutic effectiveness necessnates going 
beyond a patient'e awareneBs and, in order to do this it must 
be possible to communicate freely A threat t o  secrecy blocks 
successful treatment 

The 1971 draft of the rule expanded the definition of psychotherapist 
to include general physicians when performing psychotherapist-type 
treatmenr.lo3 This was designed t o  allow general practitioners who 
treat psychosomatic conditions part of the time Expanding the def- 
Inition, but not requiring physicians to practice psychotherapy more 
than part of the time, created a quas~-physician-patlent privilege, 
contrary TO the original intent ofrhe drafters of Proposed Rule 604 lo' 

Psychologists, unlike physicians under the proposed rule, had to be 

1) Proceedings for hospziuirftor There IS no prwilege under thia rule 
far eommunicafmns releiant t o  an mbue ~n proceedings to haspiraliie the 
patient for mental ~llneia,  d the ps,whatheraplit ~n the murbe afdlagnosli 
or treatment has derermmd rha: the patient 1s ~n need oihoipmllrsflvn 
12, Ermmrration b j  order o /pdge  If the judge order3 an exammation a i  
the mental OT emmtmnal c a n d l t m  of the paflenr commun~ranonr made ~n 
the EOYII~ thereof are not privileged under this rule with respect i o  the 
parncular purpaie far KhiCh the exammarlon is ordered unless the judge 
arderi atherum 
31 Condrrton an rlornml ofrloirn Y/ defense There 13 no privilege under 

this rule as t o  eornmuni~~fioni iele%anl t o  m >%me af the mental or emo- 
tional iondirion of the patient m any proceeding an which he re l ies  upon 
the condinon ad an element o f h i s  claim or deienae. or. after the pafient .~ 
death. in m y  proceedmg ~n Khtrh an) pmrfi re lm upon the condmon a( 
an element of his d i i m  or defense 
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licensed or certified."' This removed from protection the wide n u n -  
ber of lay persons claimmg to provide psychotherapeutw services.1oe 
Sections (b) and (el of the rule defined confidential communications 
and the general rule of pnviiege in terms not unlike other rules of 
pri~ilege. '~ '  The final interesting characteristics of Proposed Rule 
504 were the three exceptions to the general rule of privilege: pro- 
ceedings for hospitalization of the patient: testimony based on court 
ordered examinations of the patient's mental or emotional condition; 
and eases in which the patient's mental or emotional condition 18 in 
issue The first two exceptions would be inappropriate for military 
court-martial proceedings for two reasons. First, courts-martial have 
jurisdiction to try only crimmal cases, not to conduct hearings for 
involuntary hospitalization. Second, other military evidence rulea 
address disclosure of statements made a t  compelled mental 
examinations.'09 Additionally, the unique nature of the military sys. 
tem may require additional exceptions before i t  could be acceptable. 

The adoption ofthe Federal Rules ofEvidence created an important 
issue regarding the role of the propased-but-rejeeted paycho- 
therapist-patient privilege in determining whether such e. privilege 
exists under federal common law. The mle represented years of effort 
by distinguished and capable men and 18 therefore entitled to a cer- 
tain degree of respect.'" Conversely, opponents to the privilege 
argued that rejection by Congress of the specific rule was equally 
significant 111 Indeed, there was some evidence that the proposed rule 
was considered nnsatisfactary to physicians and patients alike, which 
contributed to the dilemma Congress faced prior to the rule's 

But a close review of the Senate Report on deietion of the 
pJychotheiapist-patient privilege lessens to 8ome extent this argu. 
ment 

Congress simply avoided eontroveray and selected the easier route 
by deleting the privilege section, expediting passage of the remaining 
rules. This action was indicative of impatience rather than opposition 
to the rule. This impatience was due in large part to the strong lob- 

"'See 56 F R D. 240. sf para ra)12) 
'"Wemstrn. Evidence. supm note 2 5 104(02) sf 104--12 
"'See Mil R E n d  102 Claver-dmn~).  Mil R Evid 503 lcommuniestmns t o  clergy). 
'OgSee dupm note 101 et para (d) 
"'Mil R Ewd 502 p;evmte disclosure of any ntatamenta made by an accused dur- 

ing B mental examinafien ordered purauant Lo the MCM, 1964. Rule for Courts. 
Martial 706 [heremafter R C M 7061 

L ' ~ ~ a u l a e ~ ~ ,  19. 5 201, 668.670 
l l l l i  

'OgSee dupm note 101 et para (d) 
"'Mil R Ewd 502 p;evmte disclosure of any ntatamenta made by an BCCU 

lng B mental examlnafien ordered purauant to the MCM, 1964. Rule for 
Martial 706 [heremafter R C M 7061 

L ' ~ ~ a u l a e ~ ~ ,  19. 5 201, 668.670 
l l l l i  

'clergy). 

sed dur- 
COUrtS. 

IL'S Rep No 1277, auoia nare 06.  at  7013 
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bying effort of medical groups to be included within the proposed 
rule 113 

Propased Rule 504 w e  not mtielzed because psychotherapists were 
granted a pnvilege. On the contrary, It was attacked because It was 
not broad enough. Speaking before the House Subcommittee an 
Criminal Justice, one spokesperson representing the American 
Orthopsychiatric Association, the Amencan Psychological Associa- 
tion. and the National Association of Mental Health argued that the 
rule was too restrictive; It gave no protection to physicians or un- 
licensed psychotherapists This was contrary to the laws of two- 
thirds ofthe states at that time."'She argued that the federal law of 
privileges should be left to the states rather than nsk  losmg what 
privileges currently existed in the federal courts."' A member of the 
Subcommittee, Representative Dennis of Indiana, went 30 far as to 
admit to Congress that the privileges were matters of substantive law 
rather than simply rules of evidence, and that they should be left to 
the States to decide instead of being codified in the rules of 
evidence This IS certainly a different reason than offered by the 
Senate for replacing the rules, namely t o  avoid a stalemate in the 
passage of the entire package The clear thrust of these comments 
and those of other witnesses to the hearings was a fear that the pro- 
posed rule would preclude application in federal courts of all State 
physician-patient privileges already ~n place The medical com- 
munity wanted a broader rule or no rule a t  all. thus accepting 
nothing less than what they already pawaned 

Ignored in the debate. but of pamcular importance to this article, 
was the bifurcated nature in which the privilege rules were applied 
Proposed Rule 504 was written LO promde uniform application ~n both 
civil and crimmal federal tnals State rules of pnwlege would nor. 
mally be of concern only in federal civil cases involving federal ques- 
tions or diversityiunsdiction They would have no direct impact on 
rules of ewdence in federal criminal tnals,  because only federal law 
would apply. The medical community had no explicit privilege protec- 

"'S Balfrburg and K Redden Federal Rulei a i  Evidence hlanusl 231 '3d ed 1962 

lLdHruiings s u p o  note I, 81 449.450 'Patneia IVald teatiipng8 
e d n o n a l  explanator) cornmenfl ihereinafrer Saltiburg, Fsderal Eiidencel 

1151J 
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tion m federal criminal forums to begin with. Congress may have 
satisfied the medical community by rejecting Proposed Rule 504, but 
I t  simultaneously removed the only explicit psychotherapist-patient 
pnvilege provided for federal criminal courts. This perspective should 
lessen to some extent arguments that the proposed-but.rejected rule 
1s of little significance today in analyzing psychotherapist-patient 
privileges under the common law in federal criminal trials. 

Proposed Rule 504 is a valuable starting point m any federal com- 
mon law analysis for another important reason. Following the rule's 
demise. Congress received substantial correspondence from psychiat- 
r ~ c  organizations and psychmtnsts.'2' The psychiatric profession was 
concerned that Congress was removing any possible psychother- 
pist-patient privilege in the federal courtb. Clarification by Congress 
was immediate and to the point The Senate Report accompanying 
the Federal Rules of Evidence stated. 

[Iln approving this general rule 8 8  toprivileges, the action of 
Congress should not be understood as disapproving any me- 
ognition of a [psychotherapist-patient privilege1 . . DT any 
other of the enumerated privileges contained in the Supreme 
Court rules.. . . [Tlhe recognition of a privilege based on a 
confidential relationship and other privileges should be de. 
termined on a ease by case 

Proposed Rule 504 LS, therefore, a worthwhile source of information 
in shedding light on any federal common law psychotherapist.patient 
privilege analysis. 

2.  Federal Rule ofEwdence 501 

The general privilege embodied ID Federal Rule of Evidence 501 
could be ~ C C U L  ately characterized as Congressional s~de-stepping. '~~ 
It was drafted by the House Subeommlttee to replace the original 13 
privilege mles that the Supreme Court transmitted to 
The Senate Report accompanying FRE 501 stated that it was created 
because disagreement over the proposed privilege rules threatened 
passage of the remaimng rules.'z5 In addition, lobbying efforts of 

P'" note 98 .. .. dep No 650, 93d Cang , 2d Sers , rrprmied ~n 1874 U S  Code Cong & 
Admrn S e r s  7076, 7002 [hereinafter H Rep P a  6501 
"'S Rep No 1277, supra nme 66, BL 7058, c/ 120 Cong &e 1409 11971, ( B  member 

of rhe subcommittee that drafted FRE 501 IO re~ laee  the 13 enumerated ~ u l e i  srated 
that wider 1ce pri~ilege3 were martam of substantive law that ahould be left to  the 
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varmu8 interest groups contributed to the The new 
rule returned privilege law to its previous status.lz' Congress wanted 
the federal courts to continue the evolution of testimomal privileges 
m federal enmmal trials. They were to be governed by the principles 
ofthe common law as they may be interpreted in the "light of reason 
and experience ' ' ' z s  Congress did not intend to freeze the law of pnv. 
ilege by rejecting the proposed rules and enacting FRE 501 Instead. 
Its pulpoae was to insert flexibility in the courts to allow development 
of the rules of privilege.'2s 

Traditionally, federal courts have decided I S S U ~ B  of privilege in 
criminal trials in accordance with the guidance oCFRE 501.'30 This 
mean.? that thoee privileges recogmzed prior to the development of 
the Federal Rules of Evidence were still valid. In addition, the courts 
were encouraged to continue the development of privileges on a case- 
by-case basis ''' The actual effect has been to slow. but not to Stop. 
development of the psrchotherapist.patient priv~lege 

FRE 501 prescribes a general privilege for any "witness, person, 
government, State, or political subdivision" in federal criminal 
proceedings 132 In federal civil actions involving ''an element of a 
claim or defense as to which State law supplies the rule of decision: 
state privilege would apply unlesa some overriding federal interest 
e x ~ s t e d . ' ~ ~  When federal criminal courts enforce federal law, FRE 501 
requres application of federal privilege law instead This article 
will only discuss FRE 501's application to enmmal cases. fons1stent 
with the criminal junsdictmn of military courts 

3 Federal Case Low 

The psychotherapist.patient privilege has received mixed reviews 
~n the federal courts Some try to avoid the issue and rule on other 
grounds Courts that fad to recognize a prschotherapist-patient 
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privilege normally do not distinguish psychotherapists from phv. 
s~cians Their analysis would concern whether a physician-patient 
pnv~lege existed. Since there was no physiman-patlent privilege at 
Common law, they saw little reason to recognize one, even for 
psy~hotherapists.'~' These decisions ~n general add httle to any priv- 
ilege analysis because they fad to search beneath the surface and 
discuss the principles involved ~n psychotherapy 

Today, many courts have recognized that the psychotherapist-pa- 
tient relationship 1s unique and worthy of more deliberation than the 
general physician-patient r e l a t~onsh ip . '~~  These courts analyzed Its 
complexities, cognizant of the principles involved These decisions 
have primarily discussed the m8ue in terms of pnwlege or prlvaey 
rights,"' similar to the utilitarian and privacy theones espoused 
earlmr.'40 Additionally. when Proposed Rule 504 was considered by 
Congress and ultimately replaced with FRE 501, many courts gave 
sea ter  attention to the proposed-but-rejected rule."' 

In order to resolve whether a psychotherapist-patienr privilege 
should exist in the military justice system, i t  1s nece~sary to deter. 
mine how the better reasoned federal court decisions have treated the 
IJJUI. The cases have varied among Proposed Rule 504, Wigmore's 
utilitarian theory, and piivaey arguments in their analysis, usually 
in some combination of the three 

E x  Rei Edney v Sm>fh, 425 F Supp 1038, 1041 IE D N Y 19761, W d  556 F 2d 556 
11977' ithe psyehiatrisL-psfmnt privilege, if an)., did not apply IY the facta ofthe cabel 
See Annotation. Payihofh~iupul-P.iant Piirilegr Cndrr Federal Common Law 72 
A L R  Fed 395 119851 

L"United States Y Lindstrom. 698 FZd 1154. 1167 n 9  i l l th  Clr 1983i. Unrted 
Stafeiv MPagher,531F2d752,75315rhCir 19761,UmredStatesv Harper 450FZd 
1032. 1035 15th Cir 19711, %mer Y United Statss, 411 F2d 30 39 tYfh G i r l ,  wrt 
denied. 399 E S Y65 ,18691 

" 1 e e  Harper, 450 F 2d st  1035, R a m r ,  411 F 2d ai 39 
L'PlnReZun~ga. 714FPdat 6381quatmgRepanNo 45,GrovpiarrheAdvane~menr 

of Psychlatry 92 i1960)i, Taylor Y Unrted States, 222 F 2d 398. 401 1D C Cir 1955) 
(guoflnghl GvtfmacherandH Ueihofen, Psychmtv and La* 11952~1 Ei R d E d n r y  
426 F Supp at 1046, Calloway Y Marvel Enlerrainment Group. 110 F R D  46,  49 
119861 
"?n Re Search Warrsnl lSealed1. 610 F Zd 67, 71 (3d Clr 1, een denied, 107 S Cf 

3233 119671, In Rr Due, 711 F2d sf 1193, Ulyted Stares Y Lm&rmm, 698 F2d at 1167 
United Stnfss Y Frredman. 636 F Suo0 462 I S  D IC Y 19891 
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la) In Re Zunigo 

The most sigmficant federal case concerning the psycho- 
therapist-patient privilege is In  Re Zunigo ''' This was the firm 
federal appeals court to bestow common law status to the privilege 
In the case two psychotherapists were held in c in l  contempt for fail- 
ing to respond to a subpoena duces tecum issued by two separate 
grand juries The records were sought in relation to Investigations 
of alleged fraud in Blue Cross-Blue Shield b ~ l l m g s . ~ ~ '  The Sixth Cir- 
c u t  affirmed the contempt judgments, holding that information per- 
taining t o  patient identity. treatment dates, and length of treatment 
war not protected by the psychotherapist-patlenr priwlege. nor did 
the subpoena unconstitutionally infringe on privacy rights The 
decision IS most important for 11s analysis and reeogmtian of the pnv.  
 lege, d e w t e  not enforcing the pnwlege in the particular circum- 
stances of the case 

The Sixth Circuit relied on the legislative history of Proposed Rule 
504 t o  a great extent in creating a hasis in federal common law to 
recognize the pSyChotheiapiEt.patienT privilege "' The judges were 
not impeded in their analysis by congremanal rejection of Proposed 
Rule 604. Instead. they wewed the new generalized rule. FRE 501. as 
a mandate to continue developing testimonial privileges in federal 
crimmal trials "governed by the principles of the common law as they 
may be interpreted in the light of reaeon and experience ' l4* This 
provided greater flexibility to the courts to develop rules of privilege 
on a case-bj-case basis 

The Zunzfigo court also pointed to the position of the stares a8 
another factor in Its analysis l'" Almost every State has shown a wdl- 
ingness to recognize some form of physician-patient, psyehologist-pa- 
tient, or psychatherapist-patient privilege.'" In federal crimmal 
trials, federal law controls, but the Supreme Court has Indicated 
"that the privilege law as developed in the state8 is [not] ~rrelevant." 

"'714 F 2d 632 16th Clr  I ,  ceri domod. 464 U S  983 119831 
" 9 d  at 639 

"Id at  637 Iguotlng Trammel v United States. 445 U S  40, 48 118301> 

"714 F 2d ar 636-639 
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and "has taken note of state privilege law8 in determining whether to 
retain them in the federal System."15Z If almost every state recognizes 
8ome form of psyeh~therapist-patient privilege, federai common law 
analysis cannot ignore t h u  direct reflection of the importance society 
places in the relationship. Military law, despite readineas concerns 
unique to its mission, must give similar credence to this trend. 

Another part of the Zuniga opinion offered a noteworthy utilitarian 
analysis. As discussed earlier, Wigmore's four privilege criteria pro- 
vided the traditional utilitarian f r amew~rk . "~  The Zuniga panel 
never explicitly addressed Wigmore's conditions. Yet, in a two step 
analysis, they accomplished just that. 

First, the court determined whether a privilege should be recog- 
nized under the federal common law, addressing Wigmore's second, 
third, and fourth eonditions.ls4 The court acknowledged the need for 
confidentiality in the psyehotherapist-patient relationship, citing the 
comment of the Advisory Committee Notes, which stated, "eonfi- 
dentiaiity is the sine qua non for successful treatment."'65 Society'B 
interest in fostering the relationship was twofold It allowed far sue- 
eessful treatment of mentally 111 persons t o  reduce the threat to the 
community; and It enabled individuals to activeiy enjoy life and exer- 
cise many fundamental Considering the states' posi- 
tions, legislative history of the privilege rules, and the comments of 
many scholars, the court found that "these interests . . outweigh the 
need for evidence in the administration of criminal justice '"" Hav- 
ing implicitly answered Wigmore's last three conditions affirmative- 
ly ,  the court concluded that a pJyehotherapi9t-patient privilege was 
mandated by "reason and experience "ldB 

The Zumga court then performed the second step in its analysis to 
determine the scope of the newly recogmzed privilege Again, implic- 
itly, the court conducted a utilitarian analysis u a n g  Wigmore's first 
and fourth conditions.15g The information sought In the subpoena in- 
cluded patient Identity, facts, and time of treatment.'60 This ~nforma- 

" e S u ~ m  note 28 and accompanying bert 
'"Id at 640 
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tion did not constitute the type of communication B patient would 
expect to remain confidential, because It had already been revealed TO 
a third party, Blue Cross-Blue Shield.'" Wigmore's foumh eonditmn 
then served as the panel's bas18 for Its decision. In weighing all rel- 
evant competing Interests. the court determined that disclosure of 
the information was not harmful to the psychotherapeutic rela- 
tionship, because it did not violate any as8urance t o  the patients that 
t hen  innermost thoughts would remain confidential The Zirn~go 
opinion demonstrated that the utilitarian analysis 1s still B valid tool 
in any privilege 

Zl in~go  raised an alternative isme concerning whether a constitw 
tional right of privacy attaches to the psychotherapist-patient ~ 1 8 -  
tionship The court used a balancing test drawn from the Supreme 
Court's decman in Rkolen L Roe to hold that enforcement of the sub- 
poenas did not unconstitutionally mfnnge on the patients' nghts ''' 
Spee~fically, the intrusion into the patient's privacy interest *.a2 Out- 
weighed by the need for the grandpry  to conduct I t s  Investigation lb6 

The court lee open for further epecuhtion the way ~n whleh the rcales 
would tip should the mformatmn be used as evidence in a cnminal 
tnal.16' Indeed, the privacy argument would he much stranger 
against disclosure if the privileged information were offered tn open 
court Such a distinction might emst in the military Justice system If 
~ imi l a r  information were sought for an article 32 hearing versu8 a 
court-martd,  although article 32 hearings do not retain the veil of 
secrecy attending grand jury proceedings 

Zunigo provides a modern example of the correct paychothera- 
pist-patient privilege analysis to be conducted I t  reflects a detailed 
review of the most mportant factors to be considered Unfortunately. 
few other cases have conducted 8s detailed an analysis 

ibl Other Federal Cases 

'1, Proposed Rule 504 

Proposed Rule 604 and Its legislative history appeared in several 
other federal cases analyzing the psyehatherapist-patient privilege 
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In Umted States U. Meagher the Fifth Circuit declined to recognize a 
physician-patient privilege concerning incriminating letters a defen- 
dant sent to his The court, unfortunately, made no 
distinction between physicians and  psychotherapist^."^ It did, 
however, find that if Proposed Rule 504 had been adopted by Con- 
gress, the letters would have been expressly excepted from the priv- 
ilege when the defendant raised an insanity defense.'70 The Fifth 
Circuit only refused to recogmze the physician-patient pnvdege It 
remains to be seen whether different facts will prompt that circuit to 
summarily dismiss the pnvilege again. The panel evidently reeog- 
mzed that the history of Proposed Rule 504 contributed to the eom- 
mon law analysis of privileges Indeed, why would the panel discuss 
Proposed Rule 604 at all unless Lts history has some bearing on the 
common law analysis of privileges? 

The most accurate statement concerning Proposed Rule 504's sta- 
tu8 in federal court privilege analysis 1s that "it still provides B useful 
standard from which analysis can proceed."'71 The rule provides 
strong guidance necessary to formulate the new privilege. using FRE 
501 a8 the authonty for federal court recognition One must simul- 
taneously recognize that evidentiary privileges are not to be created 
lightly nor expansively construed because they inhibit the search for 
the t r ~ t h . " ~  

121 Utilitarian Analysis 

Other federal courts have also found the utilitarian theory useful 
In them analysis. In a Second Circuit opinion, In Re Doe, the panel 
refused t o  prevent disclosure of psychotherapist-patient files where 
the relationships failed to satisfy Wigmore's four requirements."' 
Specifically, the court focused on the fourth condition and deter- 
mined, based on an in camera inspection by the trial court, that  there 
were no communications in the files of the intensely personal nature 
that were designed to be protected by the psyehotherapist.patient 
privilege In another case, Untied States U. Frredman, the defen- 

'"531 F 2d 752 (5th Cir I ,  cell dmred,  429 U S 653 (19761 
>##Id at  763. 
" 9 d ,  IOI Raposed Rule 504(d)13l. 68 F R D at 241 
"'Lorn Y Board of Ed of City of New York, 74 F R D 565,  564 IE D N Y 1977) 
"?d at 569, Flora Y Hamilton 81 F R.D 576, 578 IM D N C 19781 
"?nRe Zvnlga 714FZdat637.838 lriting UnitedStafesv Nixon. 418 U S  ai7111 
"'711 F 2d 1187, 1193 (2d Cir 19831 
'''Id (arguably these conditione eodd obfam m B trve PBYChOthelBplPt-patlont re. 

latlonshv), see In R e  Grand Jury Subpoenas D u e s  Tecum. 638 € Svpp 794. 796 ID 
Me 19861 
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dant in a criminal trial subpoenaed psychiatric records of anticipated 
witnesses against him T h e  district court concluded that the mate- 
rial sought was "the t p e  of intensely peraonal communications that 
the PsychotherapiJt-patient privilege [wad designed to protect '"" 
Contrary to the In Re Doe case, the court found all four of Wigmore's 
conditions satisfied, holding that the records were protected by the 
psychotherapeutic p rw~lege . "~  

13, Prioacy Analysis 

The Supreme Court has recognized that "a right of personal priva- 
cy, or a guarantee of certain areas 01- sonee of privacy, does exmt 
under the Cons t i t u t~on . " '~~  This protection has been described in- 
volving two different kinds of interests: the individual interest in pre. 
venting disclosure of personal mattem, and the mdivtdual interest in 
making important decmons free from government intrusmn 
Although still largely undefined, the right of privacy could include 
the doctor-patient relationship. In Roe U. Wade, the court implicitly 
included the doctor-patient relationship within the "zone" when I t  

first recognized the right of privacy in a woman's deemon "whether or 
not to terminate her pregnancy 

The Court was more explicit in Doe v Bolton, bringing the 
doctor-patient relationship within the sphere of privacy when It 
struck dawn a Georgia statute that attempted to unduly restrict a 
physician's judgment in dealing with patients regarding the abortion 
decision "The woman's right to receive medical care m accordance 
with her licensed physiclank beat judgement and the physician's 
right to administer it are substantially limited by this [statute] ''183 
The Court recognized that a nght of privacy protects intimate rela- 
tionships when certain topics are involved. The logic ~n extending the 
right of pnwey  to the doctor-patient relationship when intimate 
topics are diacussed I B  eonmstent wlth, though not mandated by, Su- 
preme Court case law In Pans Adult Theatre I u Slaton, the Court 

"%35 F Svpp 462 IS D N Y 19551 
"fd 81 463 
"?d 
"'Roe > Rade 410 U S  113. 152 r1972) 
'"Whalen Y Roe. 429 U S 559. 599-600 (19761 
Ldr410 U S st I53 
L11410 U S  179,  197, see 0160 410 US at 219.220 IDouglsr. J ,  concurring1 (''This 

[statute1 13 a fatal destrvctmn a i  the right of p n ~ a c y  between phyiirian and p'tienr 
and the numacy of ~e la i ion  which that entail& ''> 

'"Id at 197, b r i  d a o  Roe Y Ingraham, 103 F Svpp 931, 935 (S D N Y 19151, redd 
aub m m  , W'halen v Rue, 429 U S  589 (1975) (extending the right of privacy tn the 
doctor-patient relanonship m accordance with the trial court's readrng o f R m  L Doel 
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stated: "[Tlhe constitutionally protected privacy of family, marriage, 
motherhood, procreation and child rearing i s  not just concerned with 
a particular place. but with 8. protected intimate relationship Such 
protected privacy extends to the doctor's 

This impliclt constitutional right of privacy includes both the mdi. 
v iduah  right t o  prevent disclosure of confidential communicatmns m 
the relationship and the indiwduah right to make decisions concern. 
mg psychiatric care without government The Su- 
preme Court decisions concerning privacy focused primarily on home 
and family, however, it would be too restrictive a reading of precedent 
to not include personal communications made pursuant to the 
physician-patient relatmnship.'86 Arguments asserting a mmtitu- 
tianal right ofprivacy in the physician-patient relationship are more 
persuasive where the relationship IS between the psychotherapist 
and his patient.'" The particulanzed need for trust and confidential- 
tty 1s deeply rooted in the relationship. Psychotherapist8 engage ~n 
communications with patients that are likely to be intimate and ex- 
tremely personal."' The psychotherapist-patient relationship 
should, therefore, be included within the constitutionally protected 
right of privacy 

This privacy right LS not, however, an absolute p r o t e c t ~ o n . ' ~ ~  The 
analysis still focuses on the mdiwdual, although certain interests 
may become "sufficiently compelling," causing constitutional protec. 
tion to yield lS1 These encroachments must still be narrowly d r a m  to  
reflect only those compelling interest.? that justify intrusion into con- 
stitutionally protected relationships.'e2 In the abortion decision, gov- 
ernment interests did not become "compellmg" until the fetus was 
capable of meaningEd life outaide the mother's womb.ls3 

Lower courts have pald close attention to the ''compelling" stan- 

184413 U S  49, 66 n 13 (1972) 
'*'Hawaii Paychiafrre Sac., Dist Branch v Anyoshi, 481 F Supp 1028. 1039 (D 

Haw 19791 
'%e v Inpaham, 408 F Supp. at 937, E x  Re1 E d w ,  425 F Supp at 1042-1043, 

'''EIRII. E d n e  425 F Supp at 1043 
"'Id at 1043-1044 
'"SeeCaeaarv Mauntanoa.542F 2d 1061,1067 n 9 IBthCir 19761,cart danrd 430 

C.S 954 11977). United States Y Laflon, 90 F R D 520,526 IN D Cal 18811, cf Krat. 
tenmaeher, supm nare 3 at 90 rclalms Bar  the C m b t ~ t u f ~ o n  c~mpela r e e o g n ~ t ~ ~ ~  
of B doctor-patient privilsge cannot be dismissed cavalierly "i 

'*'Roe Y Wade. 410 U S  at 154, Q_ d m  Carey Y Pepulatian Serrirea International 

"'Roe Y Wade. 410 US sf 156, Carey, 431 U S  st 666 
"'Roe Y Wade 410 U S  at IE6 
>''Id ar 163 

Cnnlm, Frlber v Foote. 321 F Supp 85. 88 (D Conn 1970) 

431 u s  6 7 6 , 6 8 6  iimi, whaien, 429 U S  603.60~ 
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dard in assessing challenges to the psychotherapist-paaent privilege 
In Umted States ~1 Lmdstrorn the court recognized the privacy ~ n -  
terest in communication8 and medical records flowing from a 
psychotherapeutr relatmnship."' Nonetheless, the court waived the 
priv~lege ~n the face of another compelling constitutional protection, 
the nght of a defendant to cross-examme effectively a witness in e 
criminal c a ~ e . ~ ' '  In another case a broadly drafted state statute 
allowing isauance of warrants to search offices and records of medi- 
caid providers was struck down, because the statute as drafted xas 
unnecessary to support the "compellmg" state interest to ensure ser- 
vices and supplies that were billed were actually provided '" 

In a related case, the Third C m u n  extended the right of privacy to 
employees' medical re~ords. '~ '  The government sought access to  the 
records purmant to the Occupational Safety and Health Act t o  facili- 
tate research and mvestigatmns.lss The court made note of the Inti- 
mate and personal facts normally contained within medical records 
in distinguishing the case from the authorized government mt ru ion  
of Whnlen D. Roe In Wholen the Supreme C o u i  upheld a New 
York statute requiring physmans to provide a form Identifying pa- 
tients and other personal information every time a dangeroua legiti- 
mate drug (Schedule 11) was prescribed Recognizing the special 
character of this type of information, the court, nonetheless, conceded 
that the privacy protection must yield upon a showing of B proper 
(compelling) governmental interest Such compelling government 
interests could include reporting requirements relating to "venereal 
disease. child abuse, injuries caused by deadly weapons, and certifies. 
tion of fetal death ' ' 202  

In Westinghouse the court identified several factors to consider in 
determmmg whether an mtmsmn into an individual's privacy JSIUS- 

tified. These included 

the type of [mformationl requested, the information i t  does 
or might contain. the potential for harm in any subsequent 

'"698 F 2d 1164, 1167 (11th Clr 19831 
'*%~onim. Umted Srates Y Brawn, 479 F Supp 1247, 1263-1257 ID Yd 1979'1ds- 

n ) n g  defendant sceess 10 ~ ~ L n e d b  psychiatric rocorda to ald ~n ~ m a ~ - e x a r n m ~ t l O n  
because ~r was irrelevant and an unwarranted L ~ Y B Q L O ~  ofthe witnesa'd pnvmy> 

'B6?lawar~ Pr)chrofiic Soe , 481 F Supp at 1041.1042 
'P'Umred States Y Wemnghouse Elei C o w ,  638 F Zd 570. 677 13d Clr 19808 
"'Id at 670 
'OBId mf 677 
-0%10 u s  at  589 
'"LWwitn~hourr, 638 F 2d at 677 !"Information about one's body and itato of health 

16 matter which the rndividvsl IS ordmanly entitled to retain wlthm the pnvafe en. 
clave where he mag lead a private life ''I 

*O?d at 516 lsiting W h d m  429 U S  81 602 n 29' 
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nonconsensual disclosure, the injury from disclosure to the 
relationship in which the record was generated, the adequa- 
cy of safewards to prevent unauthorized disclosure, the de- 
gree of need for accesi, and whether there is an express 
statutory mandate articulated public policy, or other recog- 
mzable public interest militating toward 

The court eventually granted aecesg because the government interest 
in investigation outweighed the individual privacy interest 

The value placed on the individual's right to prevent disclosure of 
personal information manifested m these decisions suggests an addi- 
tional firm policy basis far the psychotherapist-patient privilege Cer- 
tainly, the more personal and intimate nature of the psyehotherapeu- 
tie relationship earns greater deference and eonslderation when bal- 
anced agamst competing governmental interests at  stake. Even m 
the mihtaxy justice arena. individud pnvacy interests are legally rel- 
evant and should be accorded significant weight in any analysis con- 
cermng establishment or recognition of a pSyehotherapiSt-patient 
privilege. 

The federal court case8 demonstrated Some reluctance to recognize 
B psychotherapist-patient privilege under FRE 501, and even more 
reluctance to use it as a shield to prevent disclosure. They have, 
however. uniformly demonstrated recognition that the unique nature 
of the paychotherapeutic relationship merits closer scrutiny. No lon- 
ger can courts risk 1gn-e distinctions from the general physi- 
cian-patient relation&ip. The legislative history of Roposed Rule 
504, growing acceptance of the mental health profession, state action 
in this privilege area, and constitutional privacy arguments all serve 
to signal the federal eouns that summary dispositions of privilege 
arguments will no longer suffice. Every court will, ultimately, have t o  
deal with psychotherapeutic issues and demonstrate better reasoning 
before dismissmg the psychotherapist-patient privilege's application 

Similar concerns must be addressed in military courts. In Military 
Rule of Evidence 501(a)(4), military courts are explicitly directed to 
consider common law principles applied in federal courts pursuant to 
FRE 501 "insofar 8 s  the application of such principles In trial by 
courts-martial is practicable and not contraly to or inconsistent with 
the code, [the] rules, or [the] Manual ''2u' It may appear that  the lan- 

'"Id, I n  Re Search Warrant (Sealed), 810 F Zd 67, 72 13d Cml, con denlod, 107 S 
Ct  3233 119871 

ZY*W~alrrwhouee. 636 F Zd at 680. see In Re Seamh Warrant. 810 F 2d st 73 lphysi- 
clan's medlul rseards could be smmd pursuant to  a search warrant dwmg a criminal 
lnvestigatian into pusaible inswanee fraud) 

lPsMd R E n d  501(e)(4) 
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guage restrict8 the creation of new pnwleges, but It does not prevent 
their recognition altogether Indeed. one commentator has noted that 
the constant development of privilege law in federal courts will most 
llkely result in similar changes in military privilege law 

4 Indirect Federal Statutoy Reeognitron 

Several federal atatutes protect the confidentiality of patients and 
their medical records when being treated far mental dlneas or drug 
dependency Then enactment may lessen the need for federal 
courts to create privileges ~n those areas That argument reflects only 
a superficial reading of the federal Statute's prov~sions. however 
Their paasag? attests to the perceived need for confidentlallty of per- 
sonal medical information The lawmakers apparently felt that the 
potential harm from public disclosure of this information merited 
additional safeguards in the laws. 

For example, the Surgeon General may authorize persons engaged 
in research for mental health, including research on the use and 
effect of alcohol and psychoactive drugs, to withhold from anybody 
not connected to the research Information concerning the identity or 
other charactenstm of subjects in the research *Oe Such persons can- 
not be compelled to provide that Information m any "Federal, State, 
or local mwl, criminal, admmmtrative. legislative. or other 
proceeding "20Q 

Another statute ensures the confidentiality of medical records, di. 
agnoms, prognosis, and treatment of any person enrolled ~n B drug 
abuse prevention program conducted, regulated, or ~n any FBY 

aasisted by any agency or department of the It 1s in- 
teresting t o  note that this statute did not apply to interchange of 
records wlthm the armed forces, although certain Army regulations 
have the anme effect.*" Congress provided additional guarantees of 
confidentmlity for mentally 111 persons in Public Law 99-319 The 
Act included a Section detailing B "B111 of Rights" for anyone receiv- 

" " 4 2 U S C A  !290ee-31WeafSupp 1 9 6 i l . a e s o l s o 4 2 U S C . A  BZ6Od8,Mert1982 
'precluding from "be m any court the recardr of admission and treatment of mione  
wlth B drug problem who voluntarily spplles In the Surgeon General and LS accepted 
far treatment ~n an) United States Public Health Service Hospital 

*"Arm) Reg 600-85, Alcohol and Drug Abuse Preventinn and Canrrol Program. 
para 6-3 13 Kav 19861 lhereinafrer AR 600-851 lLimited Cse Polic?. 

'"Pmtecfmn and Advocacy for Mentalli 111 lndiiiduala Act of 1996, Pub L No 
99 319 100 Star 478 1986, 

60 



19891 PSYCHOTHERAPIST PRIVILEGE 

mg mental health services m any program or f a~ i l i t y . "~  Such persons 
are to be guaranteed confidentiality of their mental health care rec- 
ords pursuant to that treatment.21' The confidentiality remains in 
force even after the patient's discharge from a propam or facility 215 

These statutes do not explicitly create a psychotherapist-patlent 
privilege; nonetheless, that IS how they are perceivd218 They also 
represent a concern of the legislature to protect people undergomg 
drug rehabilitation or mental health care. There are two dangers In- 
herent m the programs absent m y  guarantees of confidentiality. In- 
dividuals undergoing the treatment could suffer embarrassment, 
stigma, or other harm from public disclosure of their participation. 
Additionally, the effectiveness and ultimate succe88 of the programs 
would be threatened if people did not use the services for fear of dis- 
closure. Society wants to punish wrongdoers who u8e drugs or engage 
in other criminal activities due to some psychosis. Society also ben- 
efits from rehabilitating drug users and treating mentally 111 mdi- 
wduals. These Statutes represent one way in which Congress has 
sought to tip the scales away from punishment toward more treat- 
ment and rehabilitation. This IS particularly necessary in the absence 
of codified rules of evidence protecting these types of relatianahips 
The states, on the other hand, have been much more direct m ad- 
dressing these problems. 

B. STATE PSYCHOTHERAPIST-PATIENT 
PRIVILEGE LAWS 

The States have responded more quickly to  the problems of eanfi- 
dentiality in medical health relationships Beginning with New York 
~n 1828, the first of many pnvdege statutes for physician-patient re. 
lationships was created?'' The absence of B physician patient pnv- 
ilege at common law did not deter this movement Today a total of 
forty states plus the District of Columbia have statutes or rules of 
evidence recognizing a generai privilege in physician-patient 
relationships.218 The trend ir even more dramatic m the field of 
psychotherapy Fotty-eight state.? and the District of Columbia cur- 
rently have Statutes or rules of evidence recognizing a psy- 

*.?d 9 201. 100 Stat at 486 
"'Id 9201~11lHl. 100 Stat ai 486 
"'Id 3 201 (2)tB). 100 Stat at 467 
'"Unrted State6 > Howen, 22 M J 704. TO7 n 5 IA C M R 19661 
'"8 Wigmore, supra note 2,  S 2380, at 619 
"'Appendix A IAlabarna, Connecticut, Florida, Kentucky. Maryland. Mas- 

eachu3etti. Uew Yexna. Saurh Csrohna. Tennessee. and West Viremia have no uhvsi- 
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chiatrmt-patient, psychologist-patient or psychotherapist-pat,ent 

The 6tatute8 and evidentiary rules differ widely m their formula. 
tion of the privileges, which often include many exceptions A com- 
mon thread among most state schemes, however, is a preference to 
give psychotherapists more protection than physicians against disclo- 
sure For example, some atates grant physicians a privilege in civil 
trials while giving psychotherapists both cmil and criminal t na l  
pnvdege.2z1 Additionally, many states include ~ I O V ~ S L O I I S  that 
equate the psychotherapst-pahentt privilege uith their attorney-client 
privilege 222 Very few states, however. give ~ imi la r  protection to their 
physician-patient privilege 22s These trends demonstrate that the 
states recogmze two very important point8 First, the psychother. 
apeutic relationship deserves greater protection from disclosure than 
the general physician-patient privilege. Second. the psychotherapist. 
patient relationship needs trust and secrecy in communicationB, simi. 
lar to that in the attorneydient relationship. in order to be effective 
in treating the patient.224 

Another prevalent theme in the state provmons is the almost 
wholesale adoption of the psychatherapist-paaent privilege con- 
tained m the proposed federal rules Proposed Rule 604, deleted by 
Congress, was amended and placed into the 1974 Uniform Rules of 
Evidence 8 8  Rule 503 The amendment allowed state8 an option to 
include a physician-patient privilege consistent with the original 
Proposed Rule 504 Most states duplicated major portions of that 
rule into their Drovisions ''' 

prl",lege.219 

2 1 9 d  only South Carolina and \Vert Virginia have no such pnvdege,, In ne Zumge 
714 F 2d sf 636-639 

'"%human. nupro note 35, ai 907-913, Dereiopmenfs aupm note 3. at 1532. 1539- 
42,  Remateln, L\idence ~ u p m  note 2, d 5011081, st 504-31 ro 501-14 

22'Appendir A 'those itarea include Aiaeka. n r o n a .  Califorma, >lonrana Pennbyl- 
w m a ,  and Utah, 

"'See, e g  A18 Code 9 34.26-2 11985,. 4 n z  Rei' Sfsf Ann 9 32- 
Ga Code Ann ! 24-9-21 (1982>, Oa Code Ann i 13-39-16 lSupp 
Ann 9 622 10 ( W e a t  Supp 19871, Ksn Stat  Ann d 74-6323 'Supp 
Stat Ann 5 3 3 0 A  19 8Supp IS%%), N Y  C m  h a c  Law E 4507 (McKinney Supp 
19881, Pa Cons Srar Ann 6 5944 (Purdon 1982), Tenn Code Ann 5 63-11-213 119861, 
Utah Code Ann $68-26-8 (19861, Rash Rev Cads Ann i 18 83 110 119788 

'*'&e. e g  NH R e i  Stat Ann 5 329 26 'Supp 19881 Wga Stat 9 1-12.101 sl81I 

**'e Wigmore. #upra note 2. 9 2290 and 2291 mf 642. 546 
"'Wsmstem Evidence, m p m  note 2,  9 604t081, 81 504.31. a<# also Federal R u l e  a i  

Ebidence far United Srarea Cau% and Magiatrates Lmelud,ngl Uniform Rules of Evr- 
dence 265-299 IWesf 19791 'heremafter Kmform Rules1 ifhe Unrform Rules of €11- 

dence were approved by the Knfianal Conference of Commissioners on Uniform S m t e  

1987) 

L a w  I" *"gUSf 19741 
" 4 d  at 604-32 533 
''.'see. e E ,  Alaska R Ewd 504 1979 S 1988 amend I Ark Stat Ann $ 16-41-101 
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As previously stated, the proposed rule reflected substantial 
thought and efforts by r enamed  attorneys It 18, therefore, no BUT- 
pnse that the states relied on that work to such B great extent State 
reliance on the proposed rule give8 greater weight to arguments that 
the proposed rule should be an important factor in any psychothera- 
pist.patient privilege analysm 

Exceptions to any priwlege rule tend to neutralize Its effectiveness. 
Every time a privilege rule 18 abrogated because of an overwhelming 
compelling interest, the relationship suffers The state medical 
health privileges contain numerous exceptions, arguably lessening to 
8ome extent the perceived social value placed on the privilege. There 
wab substantial agreement among the state8 with the drafters of 
Proposed Rule 504 that ~n three instances, the need for disclosure 
outweighed any possible impairment of the psyehotherapist-patient 

These included proceedings for hospitalization of the 
patient. court-ordered examinations, and cases where the patient's 
medical condition was an element of his claim or defense 2zB 

Noticeably abaent from Proposed Rule 504 was an exception for 
instances of identified or suspected child abuse.z30 It was probably not 
even considered as an exception a t  the time because public attention 
to child abuse wa6 not 8 8  focused a8 i t  is today The states, an the 
other hand, have already dealt with this isme m them statutes and 
rules. Today, every state and the District of Columbia have laws re- 
quiring psychotherapists and physmans, among others, to report to 
the appropriate authorities any circumstance where they reasonably 
believe a child haa been neglected or abused or is about to be ne. 
glected or abused.'" All of these statutes supersede any protection 
afforded by the medical pnvilege atatutes Additionally. many states 

"'Ala Code 5 26-11.3 (1988I,AlaskaSfat 517 17 020!1984>, A m  Re" Stat Ann $ 
13-3621 (West Supp 19871, Ark Code Ann I 12.12-604 r198i): Cs1 Penal Code 9 
11168.5(We~fSvpp 19881 Colo Rev Stat 3 19-10-101119863 Conn Gen Stet Ann B 
17-38a [West Supp 19871. Del Code Ann i r t  16,5 903 (19631.h C Code Ann 52.1352 
119811, Fla Stat Ann 5 4125 512 ISUPP 1987) Ga Code Ann $ 19-7-6 119821, Haw 
Rev Stat 5 360-1 1 (SUPP 19871, Idaho Code 5 16-1619 lSupp 19871 111 Rev Stat eh 
23, para 2064 lSmith-Hurd 19871: Ind Code 5 36-46-1-13 (19863, iowa Cods Ann I 
232 69 [West Supp 19871, Kan Stat Ann 139.1402 119861, Ky Rev Star 3 199 335 
(Michie Bohha.Meml1 Supp. 19861 La Rev Stat Ann 4 14-403 !West 19861 hir R~~ 
Srat Ann ti% 22. I4011  (Supp 19871, Md Fam Law Code Ann I 5-903 I I S i C  Mass 
Gen Laws Ann ch 119 5 51A (U'ast Supp 19671, M i &  Camp Laws Ann 5 722 623 
[West Supp 19871. Mmn. Stat Ann 5 626 566 1U'eal Supp 19981. M i i s  Code Ann I 
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explicitly abrogate those privileges when child abuse 18 involved 232 
Societal concern for o w  children's welfare has become a compelling 
state inrerest that will overcome m y  utilitarian or privacy a r p .  
mente for upholding a conflicting psyehotherapist-patienr privilege. 
If Congress or the military should consider and ultimately adopt a 
psychotherapeutic privilege, I t  would be essential to include as an 
exception any confidential mmmlmicatmns relating to suspecred or 
anticipated child abuse 

Child abuse is but one example of how the states do not let the 
p8ychotherapist-patient privilege shield information from the court- 
roam when a compelling interest 1s a t  stake. Another frequenr waiver 
of the psychotherapist-patient privilege occurs when the therapist 
reasonably believes that the patient 1s a menace to himself or to 
others. Normally. the privilege is explicitly waived by statute or rule, 
but usually the psychotherapist is given an affirmative duty to report 
the threat to an appropriate authoritative agency Many psycho- 
therapiste are especmlly sensitive to this requirement because of the 
risk of litigation when a patient follows through on his expressed 
~ m p u l s e . ' ~ ~  Some states abrogate the psychotherapist-patient priv- 
ilege when serious cnminal mmonduct rs potentially involved, such 
as wnshot w o ~ n d a ~ ~ ~  and h o r n i c ~ d e z ~ ~  Other exceptions occur when 
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the elderlyz3’ or mentally Incompetent are the vlctims of abuseza8 
Finally, Some states give the trial judge discretion to disallow the 
priwlege in unique situations. For example, North Carolina and Vir- 
gima allow their trial courts to disallow valid psychologist-patient 
and physician-patient privileges if disclosure LB necessary to a proper 
administration of justice 239 

The pSychotheiapiSt.pat,ent type privileges have became subatan. 
tive rules of evidence m most of the states. Their existence create8 
expectations in both patients and therapists in their relationships. It 
is very likely that many of them are unaware that those eame 
privileges do not explicitly exist in federal criminal proceedings or 
courts-martial. Perhaps ignorance of this fact mean8 that no chilling 
effect occurs in the psychotherapeutic relationships That would 
lessen to some extent the utilitarian arguments in favor of the priv- 
ilege. There would be, however, an egregious tn t rumn  on the priva- 
cy of the relationship when disclosure 1s ultimately required where 
the parties relied on state privilege law in their therapy. 

Several points can be drawn from the state-by-state treatment of 
the psychotherapist.patienr relationship First, as stated earlier, 
there is ovenvhelming support far the pnvdege in society today. All 
but two states have adopted one form or another of the psychother- 
apeutic pnvdege. Second, deletion of Proposed Rule 504 by Congress 
did not dimmmsh Its value as a starting point in any psyehotherapist- 
patient privilege analysis. Indeed, many states relied on the proposed 
rule as B basic framework upon which to build their own rules. This 
fact underscores the need to avoid dismissing the proposed rule out of 
hand without first addressing it, a consideration absent from military 

Third, an absolute psychotherapist-patient privilege i s  impractical. 
The states recognize at least four situations where the pnvdege gives 
way to stronger countervailing interests every time.241 The unique 

PBW 8-802 \Smith-Hud S u m  19871, Ind Code S 25-33-1-17 tSupp 19871, Wls R 
End 905 04 ,19871 

“‘See e g ,  Arm Rev. Stat Ann 5 46-453 (Weal Supp 19871, Fla Stel Ann. p 
415 109 (West Supp 1987) Kan Stat. Ann I39.1402 (1986) Mass Gen Lawe Ann 
ch 19A, 5 15 (Wset Supp i987). Mmn Stat Ann I 626.557 ( W e ~ t  Svpp 1988), Manf 
Code Ann B 53-5.511 11987). 

mesee, 8 8 ,  Conn Cen Stat Ann I 19a458a (West Supp 19871, Neb Rev Stat j 
27-504 11985) 

““N C Den. Siat i 8-63 3 lSupp 1981). Va Code Ann E 8 01.399 (1984) 
“‘See. s E ,  United Stares I Toledo, 25 X J at 275 
‘*‘These Include the three sxcept~ons to Ropossd Rule 504, ~ v p m  note 101. and 

canfldentml cammvnicationa concerning child abuse 
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needs of a forum may also dictate further exceptions For example, 
the military interest m protecting the nationmay necessitate a provi- 
sion allowmg the military judge to waive the privilege If nondmelo- 
sure would be detnmental to the national security '" It must be re- 
membered. however, that each exception to a privilege rule tends to 
frustrate the purpose of the rule. 

Finally, the disparity of treatment in psychotherapeutic commu- 
nicationa between state and federal forums allows inequitable mtua- 
tmn8 to develop Anytime individuals seek treatment for mental or 
emotional disorders, regardless of how ~ ~ ~ O C U O U E  thew behavior, the 
potential for embarrassing disclosures IS always present If the pa- 
tients are witnesses or defendants in federal criminal trials. this inti- 
mate and personal information will he hanging over them heads, sub- 
ject to bemg admitted into evidence as long as i t  18 relevant for the 
purpose for which It 1s offered. Any competent advocate can articulate 
a plausible baais to overcome that hurdle Conversely, there LS pre. 
cious little that opposing advocates can do to stop this intrusion un- 
less they are in one of the forums that recognize the pnv~lege  under 
FRE 501 There must come a time when the relentless pursuit of all 
relevant information in a enminal trial has to give way in order to 
allow individuals an opportunity to receive the most beneficial and 
effective therapy possible In the military the dogged pursuit rarely 
yields 

IV. TREATMENT OF PSYCHOTHERAPY 
UNDER THE MILITARY RULES OF 

EVIDEXCE 
A .  AVTIMEDICAL PRIVILEGE BIAS OF THE 

MILITARY 
The military has always been explicit and intransigent in its "on- 

recognition of any physman-patient privilege. Every Manual for 
Courts-Martial contamed a provmon making this patently clear 243 
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Maintenance of the health and fitness of soldiers was considered par- 
amount over such a privilege.'" Another factor in the military's 
opposition to a physician-patient pnv~lege w a ~  undoubtedly the lack 
of a similar privilege a t  common law Military Rule of Evidence 
302 created an apparently limited medical privilege regarding com- 
pelled mental examinations of an accused: yet, the drafters stated 
very clearly that It was not a doctor.patient p n v ~ l e g e . ~ ' ~  Further- 
more, physician-patient privilege laws were d m  described a8 map- 
plicable in the military forumZ4' Instead, the real purpose of Rule 
302 was to protect the accused's privilege against self-inenrnma- 

There would be no chance of recognizmg a privilege for paychother. 
apists If the Military Rules of Evidence were fixed in stone Fortu- 
nately, military law 16 not so intractable to resist the forces of soeml 
change when they are compelling. 

The fundamental basis upon which all rules of evidence 
must rest . . is their adaptation to the successful develop- 
ment of the truth. . . . [AI rule of emdence a t  one time 
thought necessary to the ascertainment of truth should yield 
to the experience of a succeeding generation whenever that 
experience has clearly demonstrated the fallacy or unwm 
dom of the old rule 

The doctor-patient privilege rejected in milnary law represents too 
broad of a stroke There 18 room to consider a narrower medical pnv- 
ilege for psychotherapists.'60 

I Blurrrng Ps).chotheiapist-Patient Distinctions 

The military has never analyzed the distinction between 
psychotherapists and physicians. Psychiatrists are medically licensed 
physiclam by education and have uniformly been treated as general 

tmn 948 

"'Md R Evid 601 analyiia 
"31Ymthrop, rupia "ate 7 .  a t  331 332 United Stares %, Shaw 26 C 11 R 47,  48 

C MIX 19E3Wuhentho defenieasrerted t h B t a N a q  ~ " i ~ h i a r n a ~ r ~ a l p r e r l u d e d f r o m  

non of pn \~ lege  18 governed by the law of the forum) 
'"YLI R Evid 302 ~ n a l y s ~ s  
"'Funk v Umfed Staira, 290 U S 371. 381 ,1933 (common law rule prermting a 

~ p ~ ~ ~ ~ i r . m t . s t i f y i n g a n  behalfofofheripauae m s e ~ ~ m ~ n a l  caseuaiafruekdown~. c/ 
United States Y Leach, 22 C M R 178 IC M A 19561 

2'"Saltxburg, Evldenee, svpm note 6, at 417 
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p r a ~ t 1 t i o n e r ~ . ~ ~ ~  Psychologists, on the other hand, are normally not 
medxall) licensed. More likely, they possess a paduate degree in 
psychology, such aa a Ph.D.2S2 M h t c q  murts have sametimes mnsld- 
ered psychologists lacking in the training and experience necessary 
to testify about an mdiwdual's mental or emotional condition 'j3 

Psychologists have, however, recently achieved substantial recogm- 
tmn for their abilities Previously. each medical board conducting a 
mental exammation had to include at least one psychiatrist 
Under the 1986 amendment to the Manual, a mental evaluation 
board can now be conducted without a psychiatrist. using a clinical 
psychologist an the board instead ''' Clinical psychologiSts are, in 
emence accorded equal Status with psychiatrists when conducting 
mental exammations pursuant to R C M 706 This 18 a significant 
acknowledgement I" military law of the Status and ability of elmmcal 
peychologmts Because of the change, military psychologiats can be 
expected to testifs more frequently on the issue of mental com- 

2 Common Scenarzos 

Pete"cy.2~- 

P3ychotherapi3t-patienr communications have usually been offered 
into evidence in three ine&mees first, when the accused has under- 
gone a compelled mental examination for the government;z6i second, 
when the accused has his own psychotherapist on the issue of mental 
c ~ m p e t e n c y , ' ~ ~  and third, when an individual has been treated by a 
ps)-chorherapist under cmumstaneee unrelated to the mental eam- 

1967' 1966 amendment modified the rule tn mirror rhe similar &e of ~ lmics l  p ~ )  
cholagiati under federal law) ihereinafier R C hl 706 ~ns lya i i l  

:- 
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petency LSBW but now relevant on some other basie In the first 
instance, the Military Rules of Evidence have made special allow- 
ances because of the obvious conflict between absence of a doctor-pa- 
tient privilege and the constitutional protection against self.incnmi. 

Military Rule of Evidence 302 allows the government to 
obtain a c e e s ~  to the only reliable evidence concerning the accused‘s 
samty?“ Simultaneously, restrictions are placed on the use of that 
evidence to protect the accused‘s right against self.incnmmatmn 

In the aecond Instance, a psychotherapist-patient privilege is nor- 
mally not an msue when the accused first offers the evidence a t  trial 
In that case the accused has opened the door to his mental competen. 
cy and waived any privilege that arguably existedz6‘ The psycho- 
therapist-patient privilege could apply, however. when the accused 
does not open the door and the government attempts to introduce 
such evidence anyway 

Finally, the third instance presents the situation most likely to im- 
plicate a psychotherapist-patient privilege. Once an individual has 
sought treatment from a civilian or military psychotherapist, those 
subsequent communications and records are subject to disclosure in a 
military court. unless privileged in some way.266 The greatest fears of 
pnvacy advocates are threatened in thia instance Clearly, no 
skeleton buried ~n the closet is safe from a military court-martial 
once discussed in a psychotherapeutic relationship. Addmonally, 
proponents of the utilitarian theory would submit that the harm to 
mdiwduals from these disclosures would fear outweigh any benefits 
accorded to the pursuit of truth in a court-martial. 

B. THE MILITARY RULES OF EVIDEXCE 
1 Generally 

Since 1960 military courts have been statutorily directed to con- 
form their procedures and modes of proof to principles of law and 

“4S.i ,eg,UmfedStsterv R e e c e , 2 6 M J  931C M A  1987%UnnedStatesv m n t e  
2E M J 50 (C M A 19871. United Statpa v Wirnbsrley, 36 C M R 169 (C M A 1966): 
Umfed States v Shaw. 26 C M R 47 IC M A 18581 

‘“S~rr, r g , United States Y Toledo, 26 M J at 278 
“‘Ci AR 600-85. para 6-3 tu 6-6 (ADAPCP eammumcai~ans and records may be 

protected if the treatment was conducted m accardanoe w l h  the regulafmn’i guide. 
Il”eaj 
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rules of evidence recognized in federal criminal trials A majority 
of the Military Rules of Evidence were therefore. subsequently 
adapted with minor modifications from the Federal Rules of 
Evidence One major difference vas ~ec t ion  V concermng p r w  
~leges.  The federal pnwlege seetion waa consolidated into a general 
rule, FRE 501 '"The military pnwlege section. howe%er, combined a 
general rule of pnriiege with specific rules drawn from the proposed 
Federal Rules and the 1969 Manual The only specific privilege 
rules adopted from the Proposed Federal Rules were generally the 
nancontro%ersial ones the general rule.ii1 lawyer-elient."* com- 
munications to clergy?" husband-~ife,2 '~ identity of informant ''' 
and political \ ~ t e . ~ ' '  Large scale adoption of the Proposed Federal 
Rules was believed necessary to provide specific guidance and stabil- 
ity t o  military lawzii The Military Rulec of Evidence parallel the 
Federal Rules of Evidence, but do not duplicate them Several fac- 
tors result in this approach Contrary to the federal article I11 court 
syetem the military legal system includes many nonlawyers. usee 
temporary facilities. and is burdened i\ith worldwide geographical 
and personnel instability 're The drafters' under13 ing message in this 
formulation i s  to keep the privilege rules ~irnple  

2 .Military Rule of ELidence 501 

A federal common law pSJ.ehotherapiet-p8tlent prnilege m mill- 
rary courts-martial would have t o  be based on Military Rule of Evi- 
dence 501 Specifically. subparagraph 

Proposed Federal Ru 

04, Proposed Federal Ru 

06 Propaaed Federal Rule 50 

, Parker, 1 j Y J 146 8c hl i 1983 ,, Umred Erarei % Wmberle, 

343 ,Rule 604 was mi  
pums than ~n B iedera 
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court to accept a privilege if required by or provided for in the com. 
mon law principles recognized in federal criminal eases pursuant to 
FRE 501 282 This provision, ofcourse, IS subject to several limitations 
The privilege rule muSt be logically applicable to the military and not 
inconsistent with the Uniform Code of Mihtary Justice, the Military 
Rules of Evidence, or the Manual for Courts-Martial That could be 
considered a substantial threshold to overcome, yet the Army Court 
of Military Review did just that  in United States u Martel?'' In Mar- 
tel the accused was convicted of larceny, housebreaking, and present- 
ing a false dependent travel claim ''' Evidence a t  trial Included 
several communications made to the aeeuneds spouse that allegedly 
came within the husband-wife privilege.z8b The court analyzed the 
communications u:ider Rule 504, resolving "any deficiencies or ambi- 
w i n e s  . . . by interpreting and applying those federal common law 
principles which seem, in the light of [the court's1 reason and expen. 
ence, most compatible with the unique needs of miiitary due 
process."287 In other words, the court used the federal common law 
gap-filler p r o v ~ s ~ m  of Rule 601(a)(4) to resolve mconsmtencies and 
deficiencies in another section V privilege rule. The court ultimately 

lb! A 
any i 

(1) TheCansfifution of the United Stafesksapphed tomembersat 
the armed farces. 
( 2 )  An Act of Congress applicable to tnals by eaurta.martlal. 
(31 These _ l e i  01 this Manual: or 
(41 The pnnc~ples of common law generally recognized in the trial 
of criminal CBBBB I D  the United Stares distrrcr wurt8 pursuant to 
Rule 601 of the Federal Rules of Evidence insofar am the applicaiian 
of such prmciplea ~n tnsla by courts-martial 18 piacficsble and not 
contrary to 01 i n c ~ n ~ i ~ f e n t  with the Uniform Code of Militsry Jus- 
tice these rules. 01 this Mlsnual 
claim of prmilege Includes, but 1s not limited to, the assertion by 

(11 Refuse to be B witness, 
(2) Refuse to diielose any mattor, 
(3) Refuse to produce any obiem or wifing. or 
(4) Revent another from being a witness or disclosing any matter 
m produng any ob~eet or w n m g  
(el The t a m  "p~rsan" includes an spprapnate represenfatrue of the 
federal government. a Sfate m palitrcal nubdivmon fhsreof, or any 
ather entity claiming to be the holder of B privilege 
Id! Notwithstanding m y  afher p~oumiun of these rules. ~nforma- 
tion not o t h s n r  prwileged does not become p w d e g e d  on the 
basis that i f  was acquired by a medird officer or ~ i w l i a n  phybioian 
I" B pmfssslonal eapmty 

,eT*On Of a prwllege to  

sd*ld 

18'19 M.J 917 lA C M R 198E) 
sa61d 
OB?d at 824-825, M d  R Euid 501 
18'Martd 19 M J at 925. 
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adopted a common law presumption of confidentialq an all the pn. 
"ate communications made between the accused and his spouse. and 
imposed a burden on the government to overcome the preaump. 
t20n 280 

Martei conveys two important points First, the military appellate 
courts have authority and are willing to change military evidentiary 
privilege law to reflect federal practice Second, the law regarding 
the various privileges was unsettled when the Military Rules of 
Evidence were adopted The military rules privilege section was 
drafted to be flexible to respond to the federal common law of priv- 
ileges Thus, authority to adopt a federal common law psycho- 
therapist-patient privilege exiSts in theory, subject TO the limitations 
mentioned in Rule 501(a)(4). 

The most substantial impediment to adopting a psychotherapeutic 
privilege, however, 118s in Rule 601(d).291The provision continues the 
long standing military practice of nonrecognition of the physician-pa- 
tient pnv~lege The ~ 8 u e  centers on whether adoptmn of a psycho- 
therapist-patient privilege pursuant to federal common law will be 
contrary to or inconsistent i i t h  Hule 6Olfdl If the psycho- 
therapist-patient privilege xias narrowly applied, then it would not 
conflict with the doctor-patient privilege language rejected m the 
rule8 This approach, however, would requre the courts to recognize 
the distinctions between psychotherapists and general practitioners 
Until that happens, It 1s extremely doubtful any military court will 
adopt a federal common law psychotherapist-patienr privilege based 
on Rule 501. 

3 Mil i tavRuie  ofEridence 302 

Rule 302 rectifies few of the problems associated with the absence 
of a physician-patient privilege in military law The rule provides 
that the accused could be compelled to submit to B psychiatric ex- 
amination, should he raise the Insanity defense at tr ialzB3 State- 
ments made by the accused a t  the compelled examination m e  priv- 

at 926 
"'See eldo Knitad States, Johnson, 3 Y J 143 146 n 3 , C  hl A 1977 iraiement 

against pens1 ~nrereif, though not a prmciple exception to  the rnhtar) hearsay rule. LI 

an exception under certain ~mcum~tsnce i  to the Federal Rules ofEvidsnre and, zince i f  
i d  not mcampatible u>fh mdifari pmcnce. ~f IJ a fully applicable rule of eiidente in 
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ileged a t  trial from use against him on the issue of guilt or innocence 
or during sentencing p ra~eed ings .2~~  The privilege extends to denva- 
rive evidence discovered through use  of those compelled state- 
ment8 Finally, there is no privilege when the accused introduces 
those statements or denvatwe evidence 

Prior to Rule 302's adoption, no such protection existed except by 
case lawZg7 Not only was the accused forced to aubmit to the mental 
examination before he could raise the insanity defense, but his state- 
ments were discoverable by the g~vernment.'~' Those statements are 
now explicitly kept from the trial counsel until revealed by the 
defense The analysia to  Rule 302 states that its purpose is to pro- 
tect the accused's privilege against self-incrimination, rather than 
create a doctor-patient privilege.30o The privilege does appear to 
lessen to some extent the harm to individuals caused by lack of a 
psychotherapist-patient privilege, but the logic LS flawed. Results of 
compelled mental examinations are admissible only when the ae- 
cused raises the issue. This IS similar to the same exception that ev- 
ery state privilege rule inc l~des .~"  Rule 302 does not protect any 
statements made by the accused other than a t  compelled R.C.M 706 
exammations Rule 302 does no1 prevent the government from us- 
mg statements made to civilian 07 mditary psychotherapists unless 
ordered pursuant to R.C.M. 7ffi.803 Therefore, Rule 302 1s not a~ ben- 
eficial a8 IT first appeared in determining the need for a psycho- 
therapist-patient privilege in military courts-martial. 

4 Other . M d i t a ~ ~  Piioilege Rules 

Support for a psychotherapist-patient privilege in courts-martial 
can be found ~n v ~ n o u 3  other privileges recognized in the Military 
Rules of Evidence The attorneyclient, priest-penitent. and husband- 
w f e  pnvileg& are based upon public recognition that the privacy of 
those relationships 13 more important than achieving a ehort range 
goal of bnngmg a criminal to justice 

's'ld 
'"id 
lP?d 
*'TTnited Srates Y Johnson. 47 C M.R 402 IC M A 19731 
"'MCM. 1968 (Rev ed J. para 121: Unrbd States >, Babbldge. 40 C M R 39 IC M A 

"'B C M 706 Iw i j l  
900Sne Rule 501 mnalysx 
"'Su~ra note 229 and amornpan)ing tart 
'%altrburg, Evidencr, a u ~ m  nafe 6. at 115 
"'United States Y Toledo, 25 M J ai 271 
"'Unaed State* v Bryant, 16 C M R 747, 752 IA B R 1954) VTho bails for the 

attarney.ehenr pnnlege and the reqvlr~ment of attorney hdeliry m e  rooted deep ~n 
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The attorneyclient privilege provides the most far reaching protec- 
tion to an accused Rule 502 mirrored Proposed Federal Rule 503.'05 
Protection under the Military Rules of Evidence was 8180 broadened 
to include nonlawyer counsel308 and compelled or inadvertent 
d1sclo~ures.~~'  Firmly grounded in the common law, the priwlege ex- 
tends beyond the attorneyclient relationship to include others in- 
volved in rendenng professional legal S ~ T Y I C ~ S . ~ ' ~  

In some cases the privilege could include pnychotherapist-patient 
communications If the therapist was a "representative" of the attor- 
ney, and the privilege was not waived by presenting an insanity 
defen~e.~' '  This protection would lessen arguments for a psycho- 
therapist-patient privilege, especmlly since each soldier has access to 
B milltar) attorney in order to first initiate the attorneyclient rela- 
tionship Extending the attorneyclient privilege to compensate for 
the lack of a psychotherapist.patienr privilege. however, create8 a 
piecemeal and uncertam protection a t  best Psychotherapeutic rela. 
tionships entered into under cirmmStanees unrelated to the mental 
competency issue a t  trial, or separate from the attorneyclient rela. 
tionship, continue to have no protection under the military rules.310 

Two reasons for the attorneyclient privilege include encouraging a 
frank and open relationship and representing a client as hi6 alter ego 
A third policy reason in support of the attorneydient prinlege 1s 

that it reflects the lawyer's ethical duty t o  preserve his clientk 
confidences Psychotherapists have similar ethical responshlities 
t o  their patients in them profemanal codes Additionally, 
psychotherapeutic relationships are best able TO benefit the patient 
and society when frank and open diaeussmns are encouraged, much 
like attorney-client relationships. 

~~ 

reveal the confidences entrusted to  him in the couree of medical atiendance. or the 
d e h e n c i e s  he may obiene m the character ofhis paflent~, unle8s he IB required to  do 
$0 by l e 1  ' >  [hereinafter APA Efhmol cadrl. Ethical Principles olPsychulagzrIr. 36 
Am Psycholagut 633 635-636 (19811 lPrrnciple 6 deaeribes the pnmary obligation to  
maintain canhdentmhfy of patient information but makes nn s l l o w ~ n ~ e  far legall? 
compelled diirlosurei I 
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Communications to clergy. like psychotherapeutic communica. 
tions, were not recognized a t  common Like the attorney-client 
and husband-wife relationships, however. the Military Rules of Evi- 
dence recognized that a public advantage p ace rue^ from encouraging 
free communications" in those relationships The rule protects 
only those communications made as a formal act of religion or as a 
matter of conscience Here again, the drafters relied heavily on the 
Proposed Federal Rules The privilege was also expanded from pre- 
rules law by preventing disclosure by third party eavesdroppers 'Ii 

The priest-penitent privilege moat closely resembles the intimate 
and personal relationship present in the psychotherapeutic rela. 
tionship Indeed, many clergy and them amstants act as secular 
q"8S1-pJyehotherapists part of the time in counseling soldiers Yet. 
those communications may still be privileged if conveyed as a matter 
of conscience 

The husband-wife privilege of Rule 504, like the attorney-client 
privilege, has Its roots firmly baaed in the common law.320 It is in 
essence a two-pait rule, the first concerning the ability of a spouse to 
testify, and the second dealing with confidential communications in 
the marriage.3z1 Under the current rule, only the wme8s.spouse has 
a privilege to refuse to testify 

The frequently cited purpose of the husband-wife pnvdege was pro. 
teetion of the famiiy relation~hip.3'~ Under pnor  rules protection of 
that relationship led to unpopular opinions when crimes against 
family chiidren occurred In United States U. Massey the court held 
that the accused's wife was not the victim in the offense of carnal 
knowledge with her daughter: therefore. she could not testify after 
the accused invoked the p n ~ i l e g e . ~ ~ '  Subsequently, the rule was 
modified to ailow the spouse's testimony in cases of child abuse 

What 1s relevant from these facts is that  common law rules of evi- 

'"W Wmfhrop, aupm note 7, ~t 331-332, Umted States Y Morena, 20 M J 623.525 

"'Yil R Euid 503 :::by;Ldy&;a;;;:;8$ 2333, at 544 

'"Id Ser Trarnm~l ,  United S~atea. 445 u s  40 119501 
3i8Un>fed States Y Trudeau. 23 C M R 245 (C M A 1957) 
'"35 C M R 245 (C M A 19651 
'"MCM. 1968 (Rev ed 1, para 145s, United States s Msnihaea. 47 C Y R 709 

I A C M R  19731 
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dence can and should be changed when they lose their ongmal  value 
Experience teaches us that intractable rules baaed on outdated logic 
mevitabli lead t o  Inequitable resultr Rule3 of evidence must remain 
flexible and responsire to the needs of aaciety TVhen the scales of 
ju t i ce  tip too far in one direction. it 1s time to reexamine the wisdom 
of our time honored procedures for developing the truth 32b 

Federal cases ana l~z ing  the psychotherapist-patient privilege con- 
aidered among several factors the Proposed Federal Rules of EVI- 
dence, their legislative history and state privilege Starutes hl111- 
carp case I an  reacted along a similar vein One military Court cam- 
mented that the Proposed Federal Rules were meant by the Supreme 
Court far application t o  federal courts. ere" though Cangreas failed to 
adopt them ''' In determining whether a couple 1s separated for pur- 
poses of application of the husband-wife privilege under Rule 504 
military courts must look to state law 32y In expanding the breadth of 
the priest-penitent privilege ofRule 603. the panel in Gmted Stotes L 

Moreno examined similar state privilege statutes "" More recently. 
~n L-nitedStates i Reece, the Court afMilitary Appeals held that trial 
courts must neigh state interest in mamtammg confidentiality of 
juvenile records when determining the relevance and necessity of evi- 
dence for croes-examinanon These cases demonstrate that factors 
caniidered by federal district courts analyzing asserted privileges 
have similar relevance t o  military pnnlege law analysis hhlitar? 
c o w t i  confronted with the psychorherapist-parienr pnwlege should 
be prepared to consider such factors as the Proposed Federal Rule 
504, state privilege Btatutee federal cases federal common law, and 
distinctions betneen psichotherapists and genera! physicians 

C. PRIVILEGE BY ARMY REGCLATIOS 
As discussed earlier. several federal statutes protect the confiden- 

tiality of patients and their medical records when the patlent8 are 
treated far mental illness 01 drug dependency It was argued that 
Congress sought t o  indirectly change the rules of evidence to protect 
individuals seeking treatment and rehabilitation One statute in 
particular, U S Code. title 4 2 ,  section 290ee-3la), reflected a cangres. 

, ...- 
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smnal attempt to combat a national drug problem.334 Pertinent parts 
of the statute explicitly required that medical records of patients en- 
rolled in federal drug abuse programs be kept c ~ n f i d e n t i a l . ~ ~ ~  Con- 
gress intended to ensure effective participation and treatment in 
those programs by removing the threat of subsequent d ~ s c i a s u r e . ~ ~ ~  
The statute did not. however, apply to the armed 

Public Law 92-129 required that the armed forces implement Its 
own program to identify and treat drug and alcohol dependent 
s o l d ~ e r s . ~ ~ ~  The Army’B response was Army Regulation (AR) 600.85. 
the Alcohol and Drug Abuse Prevention and Control Program, 
(ADAPCP) The regulation’s purpose mirrored that of the federal 
statute to combat drug and alcohol abuse in the Army ’“The regula. 
tion also Bought to maintain confidentdity of information concern- 
ing soldiers enrolled in the p ropam through Its Limited Use 

The policy prevented use of certain information on soldiers in any 
actions under the Uniform Code of Military Justice, to include courts- 
martial.342 The information included evidence obtained through en- 
rollment and partielpation in the pr0gram.3~’ It also included evi- 
dence relating to emergency medical care, not preceded by an 
apprehension, of soldiers expenencmg B suspected drug or alcohol 

The policy, however, had two important exceptions. 
First, i t  did not extend to criminal acts committed while under the 
influence of illegal drugs or alcohol or to illegal use or possession of 
drugs after entry into the program.3dJ Second, there existed no pro- 
tection if the acts could have an adverse impact on or compromise the 
mimion, national e c u n t y ,  or the health and welfare of The 
clear intent ofthis regulation and Its polic~es was threefold to protect 
the privacy and personal confidences of soldiers enrolled in the 

POllCY 341 

‘“Unitsd States v Howss. 22 M J. 704. 706 (A C M R lS66). m ~ r a  note 210 and 

“‘Hoxawas, 22 M J at 707. 
BccDrnpanylng text 

‘*’Supra note 210 and a~c~rnpsny~ng  text  
600-85, par* M a  

“’id 
‘ “ i d ,  para 1-8, cf Army Reg 40-66, Medical Record and Quality Aasvrance Ad. 

mmiatratmn, para 2-7 (I Apr 19873 In0 ~nfarmauon on the treatment ldontlty 
pr~gno%s. or dlagnabls for alcohol or drug abuse pstlents WIII be released ;xcept pe; 
AR 600.863 

”‘Id para 6.3 
“*Id para 6-4a 
‘Lgld 
p“41d 
“‘Id para 6-4b 

7 1  



MILITARY LAW REVIEW IVol 123 

p r ~ g r a m . ~ "  to remove any fear of public disclosure of past or present 
abuse; and t o  encourage participation in a treatment and rehabilita- 
tion program 

AR 600-85 created a limited medical prinlege in military eaurte- 
martial. It 13 a broad privilege ~n the sense that limited use evidence, 
m the possession of any member of the military. cannot be disclosed 
except ~n a few specific c ~ ~ c u ~ s ~ B ~ c ~ s . ~ ' @  I t  1s a priv~lege military 
courts are i u~ l lmg  TO apply despite Its apparent meansmtency with 
Military Rule of Evidence 5Ol(dl For example, B defense counael 
failed to abject to introduction of limited use evidence dunng sentenc- 
ing in United States u Howes The appellate court set aside the 
sentence because of ineffective assistance of counsel In a footnote 
the court stressed that Rule 501id) condemned doctor-patient 
pnv~leges bottomed on federal common law The rule did not 
prevent aoldiers from claiming a privilege provided for by an acr of 

not spee~ficallg state that aectmn 
applicable to trials by COWL- 

AR 600-85 represents one way social pressures to treat illneasea 
have penetrated the military structure The Army recognized that. in 
combatting drug abuse, effective punishment of offenders is not the 
onl> aolution The military benefits more If drug abusers can be Iden- 
tified. treated. and rehabilitated Even those failing rehabilitation 
S t i l l  receive some treatment This approach's S U C C ~ S S  18 exceedingly 
dependent upon the confidentiality provmana of the Limited Use 
Policy. It serves t o  point out the Inflexibility and outdared nature of 
the military antimedical privilege position Psychotherapy like 
ADAPCP, serves to treat and rehabilitate soldiers undergoing men- 
tal or emotional problems. including drug and alcohol addiction '" 
Common sense tella us that often these probleme are Interrelated. 

d para 6-1 See United Stares v Hawes,  22 Y J mf 707 
AR 800.85, para 6 . 7 ~  

22 M J 704 706 # A  C hl R 19861 mevidenee indicated that the accused had been 
rt  and subsequently rehabilitated for drug abuse 

r AR 600 8 5 ,  para 8.9 aifii 41 U S  C 6 290ee-38s Supp I\ 

~n t e diagnosis and treatment of a mental 07 emotional condition including drug 
addiction 

''71d para 6-1 See United Stares v Hawes,  22 Y J mf 707 
'"AR 800.85, para 6 . 7 ~  
i'?d para 6-9 
'"22 M J 704 706 # A  C hl R 19861 mevidenee indicated that the accused had been 

prenousl? enrolled in ADAPCP, and subsequently rehabilitated for drug abuse rt  
United State. Y Bread>, 12 bl J 9 6 3 , 4  F C M R 19821 m ~ r r a w l )  imterprering iln Air 
Force regulatron that purpvlted t o  sllow admibsibiliry of iratementi made by soldiers 
regardmg drug use mcrdenr t o  m>llfsr) medical health c ~ r s l  

" A i d  st -"- -"- . 
C", 

"'Id st 707-708 n 6 
'"See m y i n  nore 101 debniriana of piirhofhirapirf includes a pereon uho engages 

~n the diagnosis and treatment of a mental 07 emotional condition including drug 
addiction 
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Mental and emotional illnesses are not high profile problems that 
attract national attention like drug abuse Regardless of whether a 
valid basis for adopting a psychotherapist-patient pnvllege under 
Rule 601 exists, a solution to the dilemma would most likely origi- 
nate in a regulatory prov~smn. For example, an Army regulation could 
provide that soldiers seeking treatment for mental or emotional con- 
ditions desiring confidentiality could enroll in a program similar to 
ADAPCP The regulation could allow them to pursue emlian or 
military mental health care under a quasi-limited use policy Excep- 
tions to the rule would emst, but its threefold purpose could be met: to 
protect privacy and personal confidences of soldiers enrolled in the 
program; to remove any fear of public disclosure of past or present 
treatment; and to encourage participation in the treatment propam. 

D.  CURRENT TRENDS IN MILITARY LAW 
Apart from one opinion previoudy addre~sed ,~“  military case law 

has remained resolute in reaffirming the absence of a doctor-patient 
pnmlege in the Military Rules of E ~ d e n e e . ~ ~ ’  There 1s also nothing 
to indicate that the rule will change m the future. While psychother- 
apy has become B unique and expanding field of medical treatment, 
military case law has continued to  focus on doctor-patient rela- 
tionships, even when issues involving psychotherapists are in- 
valved 358 Certain related modifications have, however, occurred in 
the Military Rules of Evidence. They implicitly reflect that nonree- 
ognition of the doctor-patient pnvilege IS too broad a proscription 
Privilege rules or equivalent substitutes have been created to resolve 
the dilemma regarding compelled medical examinations pursuant to 
R C M 706 358 What additional piecemeal accommodations will occur 
remains to be seen. 

Three instances were earlier discussed where psychotherapist-pa. 
tient communications are normally offered into evidence.380 One in. 
volved statements made pursuant to R C M 706 compelled mental 
examinations. Rule 302 has served to protect to a limited extent the 
confidentiality of those statements, providing that the accused does 
not raise the insanity issue3“ The mle 1s not meant to be a 
doctor-patient privilege, nonetheless. i t  serves the same purpose 

“ n H o ~ e s  22 M J at 704 
“‘Tukdo, 25 M J a t  275 
“eId 
“’Sea Mil R Evid 302 
’B’Supm notes 268-266 and accornpan).ing text 
gD‘M~I R Evid 302 
‘‘*Sia MII R Evid 5Qlldl ~ n a l y r i s  
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Another instance concerned psychotherapist-patient commumca- 
tmns conducted =pan  from the mental competency issue, but relevant 
an some other basis These communications currently have no protec- 
tion from disclosure in military courts-martial. once discovered Indi- 
viduals who privately sought treatment in the past would be sub- 
jected to substantial harm by subsequent disclosure I f a  military psy. 
chotherapm.patlent privilege ever exists. the driving force in it8 
creation will. no doubt, originate because of disclosures in this in- 
stance 

In the final metance, an accused who retained the services of his 
own psychotherapist on the ~ 8 u e  of mental competency may subject 
those communication8 to forced diaelosure. even when sanity IS not 
litigated a t  trial The Court of Military Appeals m United States c 
Toledo recently examined this scenario and offered the closest thing 
TO a psyehotherapist.patlenr privilege yet recognized in military 
law In Toledo the accused was charged with various specifications 
of sexually abusing a naval petty officer's The defense 
counsel used the S ~ I Y I C B S  of an Air Force cl~meal  psychologist to de- 
termine whether mental competency would be an m~ue .~"The  coun- 
sel never requested that the psychologist be appomted to examine the 
accused or a s m t  in the defense.366 The defense counsel also asked the 
psychologist to keep all information relating to the examination "in 
strict confidence Mental competency was never raised s t  rnal.366 
In the government's case-in-rebuttal, the elmmcal psychologist we6 
calied a8 a witness to testify concerning the accused's character for 
truth and veracity The tna l  judge overruled defense objections 
based on privilege and allowed the government to present the chmcal 
psychologists devastating testimony 

The Court of Military Appeals, not surpnsmgly. ruled that there is 
no doetar.patient privilege per de under the Military Rules of Evi- 
dence The court did. however, examine another alternative far 
precluding the psychologist's testimony that was raised at trial but 
not on appeal. the attorney-client privilege 3'2 Upon a proper request 
the military clinical psychologist could have been assigned to assmt 

"'26 >I J sf 275.276 
"'id a t  271 
"'id ar 274 
j s s l d  
''.Id 
's?d ai 270 
'"id 
"'id ar 276 
9.-Id 

' I d  See  a180 United States Y Toledo 11. 26 M J  104. 105 IC hl.4 19881 
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the defense team as the defense counsel‘s representative, thereby fall. 
mg within the protective umbrella of the attorney-client privilege 
Since there was no request, the attorney-client privilege was unavail- 
ing On the other hand. If the defense had hired a civilian clinical 
psychologist. no request would have been necessary to bring him 
within the privilege3-’ Of course. any extension of the attor- 
ney-client privilege m thm case would have been waived if insanity 
had been raised 376 

The court seemed to underscore the necessity for a psychotherapist 
to assist the defenae team in dealing with mental competency 
issues Trial judges will undoubtedly take a hard look a t  cases 
where such requests for assistance are denied. Despite the strategic 
advantages from not requesting such amistame, the defense in Tole- 
do paid a large price for its discretion.378 

Theae three inaances represent the sum and substance of how the 
Military Rules of Evidence treat confidential psychotherapeutic com. 
municatmns. The strong anti.mediea1 privilege bias has proven to be 
a formidable obstacle against recognizing any psychotherapmt.pa. 
tient privilege Despite its overbroad nature and outmoded rationale, 
Rule 501(dl remains valid mditary evidence law There IS room for a 
narrow psychotherapist-patient privilege, contrary to the llteral lan- 
guage of the rule, but there 1s lmle  chance any change ml l  onglnate 
in military case law. Adoption of a pSyChotheiBpLSt-pBtient privilege 
1s gomg to require two conditions First, the perceived need for the 
pnnlege will have to be raised, most likely by the civilian and mili- 
tary psychotherapist c o m m t y  For example, If psychotherapiats can 
demonstrate an impairment of thew ability to bring in and effectively 
treat patients due to lack of confidentiality the privilege can be bet. 
ter justtfied Second, legislative, executive, or regulatory creation of 
the psychotherapist-patient privilege will have to occur Military 
case law 1s not renown for changing long standing rules of evidence, 
especially when federal appellate court8 are unable t o  come to B com- 
mon view on the legal concept.’’’ However, adoption of B military 
psychotherapist-patient privilege rule or creation of a regulatmn 
along the lines of AR 600.85, the ADAPCP regulatmn, will guarantee 
115 appllcatlo” 
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V. THE PSYCHOTHERAPIST'S 
PERSPECTIVE-RESULTS OF A SURVEY 
One area not yet considered in this article concerns psyehother- 

apist observations The analysis has so far treated the payehother- 
apist-patient relationship as an interchangeable concept, affected 
only by external factors. Inherent in the relatmn, however, are mg- 
mficant additional elements that can affect the final determmatlan to 
create a new privilege Psychotherapist8 and their patients are m- 
Auenced by internal factors such as status. ethical and moral obliga. 
tions, professional responsibllmes. behavior modlficatmn. and d t l .  
matel?.. personal prmeiples. A modest survey of Army psychmtrtets 
touches on some of thew factors and sheds some hght on the full 
range of the dilemma. Before reviewmg the survey results. it LS neces. 
sary to explore the nonfungible nature of the paychothelaplst.patlent 
relationship 

A. PSYCHOTHERAPIST-PATIEiVT 
RELATIONSHIPS ARE NOT 

INTERCHANGEABLE 
1 Status 

Therapist or patient statu8 can bear on the applicability of a priv- 
ilege m the military Nonmilitary patients treated by nonmilitary 
ps:chotherapists may legitimately believe that t h e r  eanfidentlal 
communications are privileged pursuant to State l a x  Yet those 
cornmumcatma can be dmlosed If the patient subsequently becomes 
an accused!@' witness, or i i ~ t i m ~ ' ~  in a military court-martial. Even 
if etate l a w  mandate a privilege, they can be ignored Soldwe 
may also seek the services of nonmilitary psyehotheraplsts to avoid 
the perceived increased disclosure risks assomared w t h  milltar? 
health care. There may be some actual protection simply becauae no 
government official 1s aware that the soldier received nonmilitary 
treatment However, no protection 15 afforded in the Military Rules of 
Evidence In any event. State reporting requirements may ultl- 
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mately alert government authorities of the commumcationa If they 
concern speafic types of behavior '" 

Military psychotherapists routinely treat civilian, dependent, and 
military patients Legally. there should be no distinctions in the de- 
gree to which patient8' records am kept confidential Yet, some ther- 
apists see i t  differently, maintaining stricter confidentiality of their 
civilian patients' ~ o m m ~ n i ~ a t m n ~ . ~ ~ ~  This may be related, in part, to 
the basic premise of the military in opposing doctor-patient privilege 
That 1%. the privilege 1s incompatible with the military need to ensure 
the health and fitness far duty of its personnel3" Military psy- 
chotherapists perceive less impact on military readiness from civilian 
dependents' mental or emotional problems than from military pa- 
tients' conditions. 

2 Ethmol, Legal, and Moral Confl~cts 

Psychotherapists are subject to various influences in their profes- 
sion, both professional and personal Complying with a court order to 
disclose what they consider confidential information is not always B 

black and white msue Psychotherapists will be forced to balance the 
various factors before deciding how to act. In this vein, it 1s helpful to 
eonslderthose concern~.  

Most psychotherapias, be they psychiatrists or psychologists, 
adhere to one of the major ethical codes of t h e r  professions.ss8 This 
includes military pSychotherapmts as well 38s These codes umversal- 
ly forbid disclosures of confidential information without a~ thor i ty .~"  
Legally, however, they provide no priwlege m rnilitnry courts- 
martial.3s1 Psychotherapists' disillusionment of the legal process, 
however, may cause them to give their ethical obligations more 
weight, even when the code contains explicit waiver provisions when 
required by law?'' 

Psychotherapists may also be eubjeet to civil litigation from former 
patients for breaches of confidentiality, t o  include mits for monetary 

SB'Supm note 231 
'*'See Appendix B, quesfmn 8. infra 
38'Md R Evid 501 analysrs 
dsPSvpm note 312 

""Sir .  r g , nvpm note 386 and aeeompanylng text 
'D'See, e g , United Sraiei Y Wright 8 C M R 850,  862 1A F B R 
i s iS~ i  8 8  A P A  Elhzc.1 code, dvpia note 312 

Appendix 8. queltion 12, infra 

SB'Supm note 231 
'*'See Appendix B, quesfmn 8. infra 
38'Md R Evid 501 analysrs 
dsPSvpm note 312 

Appendix 8. queltion 12, infra 
""Sir .  r g , nvpm note 386 and aeeompanylng 
'D'See, e g , United Sraiei Y Wright 8 C M R 
i s iS~ i  8 8  A P A  Elhzc.1 code, dvpia note 312 

text 
850,  862 1 A F B R  19531 
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damages."' Bases for liability could include breach of contract, mva- 
 ion of privacy. breach of fiduciar) duty, violanon of state privilege 
laws, or even state licensing requirements 9e1 Civilian therapists 
would be more susceptible to this threat. Military therapists who 
disclose their civ~l ian patients' confidential communicatmns could 
experience similar Civil liability exposure would be sub. 
stantially decreased, because diaclosure would in most eases be pur- 
suant to court orders At least one state court. however has held that 
psychotherapizts ma) he liable for their actions if the) voluntarily 
provide information wlthout first asserting a privilege and then 
awairing a court order."' Sensitiwty to c m l  liability ma> cause 
psychotherapists to resist disclosure at every turn, abcent COWL 
orders. 

Psychotherapists, once compelled to disclose patient information 
may fear other adverse actions. such as reports .f ethical vmlatmns 
and attempts to suspend or revoke them I~censes.~" There fears 
would be groundless in light of court ordered disclosures. but they 
would aril1 increase the anxiety of psychotheraplsts S o  amount of 
government or court a~mrance  will completely satmfy thelr concerns 

Psychotherapists faced with ethical legal. and personal concerns 
will be confronted with what one commentator referred to as the 
' cruel tnlemma "305 Under the tnlemma. psychatheraplsts are forced 
to choose from one of three undesirable results: 11 to vmlate the ex- 
traordmary trust Imposed upon them by their patients and their pro- 
fession: 2) to lie and thereby commit penury: or 31 to refuse to restif? 
and thereby be held in contempt of court The untenable c m u m -  
stances have led more than one psychotherapist tc haw memov lapses 
dunng testimony, curtail therapy keep separate or eparse records 
and even fahricate evidence 

at  10 
'BoFerei Y United Stares 340 U S  135 \1B% 
i"Curfer Y Brornndge 183 Cal App 3d 836 228 Cal Rptr 646 ,1988 



19891 PSYCHOTHERAPIST PRIVILEGE 

B. EMPIRICAL DATA CONCERNING ARMY 
PSYCHIATRISTS 

I Preomus Emprical Studies 

No previous surveys have been done with Army psychiatrists 
addressing privilege Only one other empincal study to date has 
directly addressed the psychotherapist-patient p n ~ 1 l e g e . ~ ~ '  In that 
study the authors examined certain assumptions ~n support of and 
arguments against the privilege ' O Z  They focused on effects of a Texas 
psychotherapist-patienr privilege statute as perceived by therapists, 
patients, lay people, and judges one year after Its The 
authors ulnmately returned a mixed verdict; arguments for and 
against the privilege appeared overstated, because the privilege had 
actually caused little impact '04 The Texas statute created a privilege 
for psychotherapists in civil cases only 'Os Responses would more 
likely support a privilege againet disclosure m a criminal trial where 
individual liberty is a t  stake The study does provide some beneficml 
information concerning the attitudes of civilian psychotherapists. 

Eightyfour civilian psychiatrists, with a median experience of 
eleven years, were questioned as part of the study Forty-eight per 
cent had been requested to disclose confidential communications in 
court. although only fifteen per cent actually did.'"' The authors ne"- 
er stated whether this resulted in out of court disclosures or what 
type of information was eiicited. One psychiatrist avoided disclosing 
confidential cornmumcations by l y ~ n g . " ~  The authors also revealed 
that the disclosures resulted in mme decreased patient trust. prema. 
ture termination of the relationship. and one action for malprac- 
t1ce.""9 

'O'Shuman aupm n ~ t e  35, S P ~  also Comment. Functional Ousilap Befiean The 
Lawyer and O l h w  Pmhssionals, 71 Yale L J 1226 '19921 (wemonnaire study of 

. .  . 
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Seventeen per cent of the psychiatrists routinely discussed confi- 
dentiality with their patients Eighteen per cent did so only when 
legal problems or a courtroom appearance seemed poss~ble.~" When 
patients asked If t hen  comments would remain confidentml. forty. 
seven per cent of the psychmtnsts said yes unless the patlent ABS 

dangerous to himself. Twenty-two per cent sald they would unless 
ordered to disclose by a court, and twelve per cent said confidentiality 
WBE absolute '" The most interesting response concerned psychla. 
trmts' lack of knowledge in this area Fiftyfive per cent afthem were 
unaware that Texas had a privilege 

Based on these responses, the authors caneluded that the privilege 
statute had little impact on the practice of psychotherapy Igno- 
rance of the statute weighed heavily in that The 
psychiatnzts believed only B few patients suffered from the dis. 
closures 'le This figure 18 misleading, conoidenng less than half the 
psychiatrists knew B privilege exmted and only seventeen per cent 
routinely told then  patients about i t  If the patients' expectations of 
confidentiality are never raised, they are less likely to be upset when 
disclosure occurs 

2 Army Psychiatrist Suicey 

As research for this article. 167 questionnairer were sent to essen- 
tially every active duty Army psychiatrist. Smty-five responses were 
returned, amounting to thn tymne  per cent of those surveyed 'Ii 
Thls figure wae not uncharacteristic for survey redponses The pre- 
viously discussed Texas study received only fortr4ve per cent of its 
therapists' questionnaires back Kinety-five per cent of the Army 
psychmtnsta responding nere licensed to practice psychiatry in ar 
least one state "'They averaged twelve years of psychiatric practice 
and had an average of approximately 2,000 patienta dunng that 

"'id, I C #  Public Peril. srpm note 401 ar 177 n 66 tu1 179 psychdogrstc and 1093 
psychiatrist8 mrveyed. 14 5 per cent discubaed confidennahry n t h  patients ad  a gener- 
SI Practice, 63 7 per cent discussed i t  i f r f  came UP in therap) B 9 per cent dipcussed i t  
only If  asked. and 13 per cent did not respond, 

'"Shuman supio note 35 at 921 
*'*Id 
" 3 d  
"'Id at 927 

.. . ...... 
'L-App&.dix B, infro 
"%human. i u p m  note 35, at  934 Table 3 Appendix, 
"'Appendix B i n f i n  a i  querfian 1 
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time ""When questioned concerning them knowledge of psychother- 
apeutic privileges in the states where they were licensed and where 
they currently practme, the reaults were surprising. Seventysix per 
cent answered incorrectly or did not know what privileges they had in 
the state in which they were licensed An even higher number, 
eightyfour per cent, incorrectly answered or did not know what pnv- 
,lege. If any, they had where they were practicing "' 

As discuased previously. every state has a statute requiring 
psychiatrists to report information regarding child ab~se .4 '~  Two- 
thirds of the responding Army psychiatrists who reside in the Con- 
tinental United States, Hawaii, and Alaska knew that state law in 
their area required similar reporting "' An even higher amount, 
nmety-one per cent. knew of the Army requirement to report child 
abuse, separate from any State statute requirement 426 Given a 
hypothetical ease in which a male patient admmed sexually abusing 
his daughter, ninety-eight per cent of the respondents indicated they 
would report the incident to the Army's Famdy Advocacy Program 
Officer or the Social Work Service as long as the child was a t  risk 
Only eighty per cent would report the incident if the child were re- 
moved from the danger before they were notified the abuse had 

Several respondents identified other acts they would re- 
port 8 s  well if disclosed. Twenty-two per cent would report patients 
that were dangerous to themselves or others.428 Only two respon- 
dents each indicated they would ~ e p o r t  elderly or spouse abuse, seeu- 
rity nsks,  treason, homosexual acts, or violations of the UCMJ 

Fortyseven per cent of the respondents protect the confidentiality 
of communications from nonmilitary patients more than they do 
military patients.4zg The rest treat them the Most of the 
respondents had testified ~n one forum or another, seventy-eight per 
cent in courts-martial, seventy per cent in military administrative 
proceedings, thirty-nine per cent in state trials, and thirty per cent in 
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federal trials and state admimstratwe heanngc "' In all these pra- 
ceedmgs. tnentyfive per cent of the respondents had been ordered to 
reveal confidential information a t  one time or another 4321\loet of the 
released information concerned the following. patient competency. 
thirty-three per cent, acts of child abuse, seventeen per cent, other 
criminal acts seventeen per cent, truthfulness, eleven per cent. UT 

personal history eleven per cent 433 

The greatest d:spanty m responses occurred when the psychiatrists 
were asked what. If any. advice they gave their patients concerning 
confidentiality Most of the respondents told their patients that only a 
lmited pnnlege existed. eighteen per cent aaid that no priv~lege 
existed. and three per cent stared that there vas an absolute 
privilege "' More spee~fically, twenty-five per cent told their patients 
that commandera had access If they had a need to know Twenty- 
one per cent said that a court can subpoena miormation. and twenty 
per cent gave no a d v m  a t  all unless an m u e  arose Five per cent 
warned that they must report acts dangerous to patients and 
others The best advice was given by about ten per cent of the re- 
spondents who had their patients read and sign a preprinted form. 
explaining the Iimas of confidentiality. pnor  to an? treatment 438 It 
jerved to ensure accurate, consistent ad\ice wae given, mernonahzed 
the notice, and remoxed any lingering doubts about the full extent of 
confidentiality. Almost every respondent adhered to one or more pro- 
fessional ethical codes, the most papular being the American 
Psychiatric Association's ethical standards with a followmg of mxty- 
seven per cent of the respondents 439 Contrary to the cmlians in the 
Texas study. most Army psychiatnatr knew they had no pnn lege  ~n 
a federal court, seventyseven per cent. or in a court-martial. eight?- 

By far, the most significant results of the survey concerned what 
impact the lack of a pnvtlege had on the psychiatnsts' abllltles to 
treat patients. Sevents-four per cent said that absence of a pnuilege 
~n the rnditary had llttle or no impact The rest perceived a s w  

five per cent.440 
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mficant effect,’“ but this may be mmleadmg. The specter of a deeper 
impact was raised by comments included in them assessment. Two 
respondents said there was no impact because they warned their pa- 
tients be f~ rehand . ‘~~  Two others clanning no impact asked cornman. 
ders to not require their testimony whenever possible ‘‘‘ Several re. 
spondents, who indicated little Impact, did admit that it limited the 
extent of t hen  inquiries.“‘ Many respondents found lack of confi- 
dentiality most damaging when discussing homosexuality with pa- 
tients!‘@ 

Those respondents claiming a significant impact provided the mod  
revealing comments. Some stated that they do not soliar damaging 
information or that they avoid recording mcnmmatmg comment8 m 
medical records “’ Still others indicated that lack of a pnwlege was a 
very serious drawback to military psychiatry, because It precluded 
effective therapy Patients, especially officers, reportedly avmded 
m h t a r y  medical health care because of the lack of confidentiality 

Fmally, seventy per cent of the responding Army psychiatrists per- 
ceived a greater need for confidentiality of communications for 
psychotherapists than for phyaicians regarding patient com. 
muni~ations.‘’~ Seventy-two per cent favored a privilege in military 
courts.martial for pSyeh0ther8pi9t-patient communications similar 
to what currently exists for attorneys and clergy 451 

3. Results of the Suruej 

Responses to the questionnaire indicated that there has been a 
direct impact on one in four Army psychiatrists who were forced to 
disclose confidential information This 1s certainly higher than re- 
ported among civ~lian psychiatrists in the Texas study It may alm 
reflect that government payehiatrists are more likely to be m a posi- 
tion to testify concerning patients. Army psyehiatnsts also have 
other responsibilities m addition to them patients and themselves. As 
Army officers, they are instilled with the responsibility to help main- 
tain the fitness and welfare of the armed forces. Their duty to the 
military may supersede the duty to their patient in Some cases 

‘ * 9d  
‘*iSurvey responses Koa 28, 40 
‘“Suruey responses Naa 5 ,  17 
‘“Survey reaponsea Nos 6. 30.  37 
“‘Survey responses Pas 40. 44, 57, 61 

‘%urve) mipanaes Koa 1. 11, 42, 49, 54 
‘%urvey responses baa 18, 21. 41. 42, 46 
*‘OAAppendlx B, infin, 87 questmn 15 
‘“Id at question 16 

bas 7, is. 20. 25, a i ,  35. 48.54 
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The survey responses r a sed  seriow questions about the respon- 
dents' knowledge of privilege rules m their state of license 01 where 
they practiced Lack of knowledge regarding privilege or reponing 
requirements could lead to conflicts w t h  local authorities The rules 
are normally very smple and could be made available nationwide 
with mmimal effort The m a p  dissernce from this lack of knowledge 
concerned warnings made to patients. There appears to be no Army- 
wide policy on what psychiatrists should include in wammngs to their 
patients Although most respondents were aware they had no p r w  
ilege in federal or military trials, few conveyed this knowledge The 
responses demonstrated little concern ~n this area Patients may un- 
wittingl) tell more than they would if properly warned. 

What 18 most evident in the responses 1s the impact that absence of 
a privilege has an the psychiatrist-patient relationship Although 
most of the respondents indicated that they experienced little or no 
effect from rhe situation, their comments by and large controverted 
that Many of them adjusted the etructure of their relationships LO 
adopt to the situation, such as recording lese miormatian. seeking to 
avoid tedtimmy, or limiting inquiries Othere noticed less use of 
milttarj medical health cam. especially by officers. Unlike the Texas 
Stud>- where fifty-five per cent of the civilian psychiatrists were un- 
aware of the civil pnv~lege mmt Army psychmtnsts knon t hen  
privilege status. This knowledge has evidently affected to B notice- 
able degree their ability to treat soldiers in the military. 

VI. RECOMMENDATIONS 
A psychotherapisr-parlent privilege should be applied to military 

courts-martial It could be applied in the form of an Army regulation 
or a new Military Rule of Evidence 

An Army mental health regulation. similar t o  the alcohol and drug 
abuse regulation of .4R 600.86, would produce the best mlutmn It 
would prescribe a program for identification treatment. and rehabil. 
itation of military personnel The proposed regulation would allow 
only limited use of confidential communications originating in the 
psychotherapeutic relationship Thoae emurnstances would include 
those commonly accepted plus exceptions necessary for the armed 
forces Far example. the limited use p o l i o  could be waived in cases 
posing a threat to the national security or in instances of suspected 
child abuse The proposed Army regulation could grant trial courtts 
discretion in rare instances to abrogate the protection when neces- 
sary far the proper admmistrarmn of justice 

Alternatively, a new Military Rule of Evidence should be 

90 



19891 PSYCHOTHERAPIST PRIVILEGE 

created 'j2 It could be adopted in substantial part from the 1972 drat? 
of the Proposed Federal Rule 504.46s The new mle should not include 
general physicians under the definition of psychotherapists Therapy 
for drug and alcohol addiction would be considered psychotherapy, to 
reflect the Army'a policies inherent in AR 600.86. Exceptions would 
remain mnsmtent with current rules. For example, a provmon ex- 
cluding statements made pursuant t o  compelled mental examina- 
tions would be duplicitous with Rule 302. Language reflecting the 
civil law nature of the Proposed Rule 504 would also be deleted. 
Finally, three new exceptions would be neee~aary to address modern 
social mues  and the unique nature of the military These exceptions 
would include incidents of suspected child abuse, threats to national 
security, and situations where disclosure 18 neees~ary for the proper 
administration of justice. 

The propoaed Army regulation or emdence rule would serve two 
tmportsnt functions m the military First, It would fill a void in eon- 
fidentiality of psychotherapist-patient relations that has lessened the 
Army's ability to Identify, treat, and rehabilitate soldiers suffering 
from mental or emotional problems. Second, It would codify and sim- 
plify a rule of privilege consistent with the approach taken when the 
other specific military privileges were adapted "'In other words, spe- 
cific guidance as to what communications w e ~ e  or were not privileged 
would be provided to assmt the nonlawyers involved tn military jus. 
tice worldwide. 

VII. CONCLUSIONS 
The psyehotherapist.pat~enr privilege has become a popular subject 

of debate in evidence law Growing acceptance of the profession in 
society attests to it8 vitality. It has become one area in which the 
scales ofjustice are tipping away from the persistent search for truth, 
leaning instead toward protecting the privacy and sanctity of a rela- 
tionship dependent upon trust and confidentiality The psychothem. 
pist, unlike the general practitioner, contributes to satiety only so long 
as society 1s willing to accommodate him in return If mciety will 
protect the confidentiality of the psychotherapeutic relationship, the 
psychotherapist can effefecnvely treat and rehabilitate those citizens 
experiencing mental, emotional. or chemical dependency problems. 

Time honored common law concepts pertaming to physicians are 
overstated and outdated when applied to psychotherapisti The dis- 
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tinctions between the proSessions merit new analys~s Indeed. man" 
modern commentators agree that the psychotherapist-patlent pn;. 
liege should be recogmzed."es 

The psychotherapist-patient prw~lege ia supported by the two ma. 
 or privilege theories in vogue today. The priv~lege satmfies the Sun. 
damental requirements OS Dean Rigmore's utilitarian analys~s, and 
It also protects the privacy of confidentla1 commumeatmns ~n a n e e m  
saril? intimate and personal relatlonship 

The Supreme Court provided another strong argument for Ite 
approval when the Court endorsed the privilege m Proposed Rule 
504. This endorsement reflected more than mere approval of a pnv.  
ilege rule. It expressed recogmtian that the p r ~ v a e y  and confiden- 
tiality OS the psychorherapist-patlent relatmnshlp had reached a 
higher level OS consequence than the more routine phymcian-patlent 
relationship. 

Federal courts have given B mixed reception to the rule, but the 
better reasoned opinions, the ones distmpishing psychotherapy from 
general medicine. have recognized the psychotherapist.patient 
privilege '" They relied to varying degrees on both the uulitarmn 
and privacy pnwlege theories Proposed Rule 604, FRE 601, and 
state law Federal drug and alcohol abuse and mental health care 
statutes have also created proviaions with an effect similar to the 
psychotherapeutic pr inlege Them thrust 18 to identfy and treat 
those needing help, not to ferret out information for subsequent dis- 
Ci0SUL-e 

State law presented a clear indication of the social apprawl 
achieved by the psychotherapeutic privilege. The states have faced 
the problem. responding with them own pnvdege rules and excep- 
tions. contrary to the hesitancy that Congress displayed Only t no  
states currently lack some form of psychotherapeutic pnnlege I" 

Where privileges are recognized they are not absolute Common 
exceptions to psychotherapist-pat,enr privileges include haspitaliza- 
tion proceedings. court ordered examinations. cases in nhieh a pa- 
tient makes his condition an element of his claim or defense. and 
incidents of suapected child abuse 

The Mlhtary Rules of Evidence have demonstrated little desire to 
accept the privilege, despite farorable receptions in other jurmdie. 
tmns Mlhtary case law has even failed to senouely consider the d w  
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tinetions between psychotherapists and physicians Ensuring the 
health and fitness for duty ofpersonnel 18 no longer validJustificatian 
to not recognize this limited medical privilege. Recent changes in 
Army policy reflect this adjustment ofpriorities. R.C M 706 has been 
changed to elevate climcal psychalogista to a credibility level equiva- 
lent to psyehiatr~sts;”~ and AR 600-85 has ostensibly created a reg- 
ulatory medical privilege for soldiers undergoing drug and alcohol 
abuse rehabilitation despite the explicit language of FRE 501(d) 46s 

Current alternatives to the psychotherapist-patient pnwlege are 
inadequate. Military Rule of Evidence 302 protects only those state- 
ments made during compelled mental exammations?60 This LS 
waived, as in most state statutes, when the accused rames the mental 
competency issue 

The military attorneyclient privilege of Rule 502, alluded to in 
United States c Toledo, provides Some relief, but only applies to 
situations where defense counsel employ psychotherapists 462 No pro- 
teetian exists for confidential communication8 made in situations not 
involvmg compelled examinations or not shielded by the at-  
torney-client privilege. 

Mhta ry  courts cannot be expected to create a psychotherapist.pa. 
tient privilege pursuant to the federal common l a w  notwithstanding 
these concerns 463 The Department of the Army or some higher au- 
thority must provide regulatory, legislative, or executive reliefbefore 
any change will occur in military courts 

The Army psychiatrist survey revealed several remarkable facts 
Most military psychiatrists know they have no privilege, yet few con- 
yet this fact to their patients. This may explain why the psychiatrists 
perceive no, or only a limited effect upon. their treatment of patients 
Beneath the surface, however, evidence indicates that therapy IS in- 
deed hindered Soldiers are not being treated aa effectwelt, rf  a t  all. 
under the current scheme. Military psychiatrists are prevented from 
treating the mental and emotmnal problems of our soldiers as effec- 
tively 86 they could. Army psychiatrists are faced with moral, ethical, 
and legal dilemmas because of the separate intereStS a t  stake. Many 
avoid the problem altogether by taking measures that undermine 
therapy. Avoiding sensitive issues in therapy, modifying reeord.keep- 

‘oDSupia notes 254-257 and accampan)ing text 
‘”Supra notes 339-354 and ~ceampanying text 
““Md R Ewd 302 
‘BLld, m e  ~ u p m  note 229 and accompanying rexl 
‘“MII R Evid 502.  25  M J ai 275 
‘‘%I R E n d  5Ollar 
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mg practices, and scaring a r a y  patients add little to the fitness and 
welfare of our soldiers Our current evidence rules. honever. produce 
these undesirable results It 1s L I O ~ L C  that the military's antimedical 
prinlege position, considered necessary to ensure the health and 
fitnesa for duty of its personnel, creates the opposite effeecr 
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APPENDIX A 

STATE PRIVILEGE LAW SUMMARY 

Sfale 

Alabams 

Alaska 

Arrwna 

Arkansas 

Callfornra 

Colorado 

Connectleut 

ClVll m l y  
Alaaka R 
Evid 504 
11979 & 1980 
amend > 
C>">l d y  
Arm Rev. 
Stat. Ann 
112-22355 (West 
19321 

Cl" & Crlm 
Ark Sfst 
Ann P 19- 
41.101, 
Unif R 
Evid 503 
(19871 

ClVll an17 
Cal Ewd 
Code 4 994 
(West 1966 & 
supp 19881 

Cl" & C r m  
C a m  Gsn 
stat Ann 
S 52.1461dl 
,west supp 
19871 

ClV. & Crlm 
Cala Re" 
stat I 13- 
90-107(g) 
,19871 

Cl" L Crlm 
Conn Gen 
Stat Ann 
d 52-146(cl 
1we.t SUPD 
19871 

Cl" & c n m  
Alaska R 
E n d  504 
(1979 & 1988 
amend I 
Cn L c n m  
A m  Rev 
Stat Ann 
5 32-2085 (West 
19861 

C l r  & Crlm 
Ark Stat 
Ann I 16-41. 
101. Unif R 
Evid 503 

Cal E n d  
Code 5 1014 
(West 1996 & 
svpp 1988) 

lCOTE State physician definitions inelvded payehiatmfe State paychotherapiif defint. 
nons uaned but Included ai a minimum psychiatnrts and liccnaed or certified psy- 
ehologmts 
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C l r  h Crlm 
D C  Code 
Ann i 14- 
307 81961 & 
Supp 1 B K 7  

Cnr &Crlrn 
Ga Code 
Ann 9 24.9- 
4@ 81462 

Cl i  &CTlrn 
Hav Re\ 
Sfat 
Q 626 1. H a u  
R E i i d  E04 
198E8 

c,, h Crlm 
Idaho R 
EIid 503 
mil 

C l i  &C,lrn 
111 Rei 
Stat eh 
110, para 
8-aoz 
Smirh-Hurd 

1987, 

Cl" & Crlm 
Ind Code 
5 34-1-11.6 
,1986, 

C l V  & Crlm 
Iowa Code 
An" 
9 622 10 N e s i  
supp 1987 

Idaho R 
E i i d  603 
81987 

C l i  aCrlm 
111 Ann 
Stat ch 
111 para 
6306 #Smith- 
Hvrd Supp 
igeim 

C l V  & c rm 
Ind Code 
2 2a-33-1-17 
supp  ,9671 

C l i  h c n m  
loua Code 
Ann L 622 10 
w e l t  supp 
1967 
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Physielan- Pstchiatnst- Prychaiagrrl- Psyrholhriaprsf- 

Cl" & cnm 
Ky R e i  
stat 
5 421 215 
(\lichie B o b s  
Msrrlll 
Supp 19861 

C l r  & Crlm 
La Re" 
Slat Ann 
P 18-476 [West 
1981) 

Cli  & Crlm 
>le R Ewd 
503 119671 

C l r  & C n m  
Md Cts & 
Judic Proc 
Ann d 9-109 
81984, 

Mrchigan Ciu & Crim CLU & Crlm 
Mich Comp Mich Camp 
Lswr Ann L a ~ s  Ann 
S 600 2137 8 330 ,750 
(West 19861 (wesf Supp 

19871 

Minnemta C w  & crlm 
MI"" Sfat 
All" 
4 596 02111idl 

19681 
(Weif svep 

Pririlrge Priuiiegr 

Cl" & crim 
Kan Stat 
Ann 174. 
6323 (Supp 
10871 

C l r  & Crlm 
Ky Rev 
Sfsf 
B 319 111 
thlxhie Bobbs 
Merrill 
Supp 1986) 

Cnr &Crlm 
La Rev 
stat Ann 
0 37-2366 
(West 1914) 

Cl" & Crlm 
Me R Evid 
503 tlY67) 

Cl" & C r m  
Md Cta & 
Judir Proc 
Ann L 9-109 
11964, 

Cl" & C n m  
Mala Gen 
Laws Ann ch 
233, E 20B 
(West 1986 & 
svpp 19811 

C l V  & Crlm 
Mich Comp 
Laws Ann 
§ 330 1760 

19671 

Cl" & Crlm 
Mlnn Stat 

w e s t  s v p p  

Ann 
S 696 021Ug) 

19661 
w e s t  supp 
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Physicmn 
PSf2e"t 

PrGiLlegge 

C l r  &crm 
hliai Code 
Ann 9 13-1. 
21 ,supp 
1987l. .\llSS 
R Evid 503 
,1987' 

cn & Crlm 
hlo Ann 
Sfat 
9 491 060 
verror 
su:p '968' 

ClVll only 
hlont Code 
Ann 9 26.1- 
806,19878 

cm & Crlm 
Neb Re, 
stat I 2 7 -  
504 19851 

Cl" & Crlm 
Neb R e i  
stat 
SI 49 215, 
49 225 
819661 

Cl, & C r m  
N H  Rev 
star Ann 
3 329 26 
SVPP 
1986'. N H 
R Evid 
503rn  
,19878 

Cl, &Crlrn 
N J  Stat 
Ann 
8 2A 84A-22 2 
( R e d  1986' 

31-29 ,1973 
& SUPP 
19871, Mia8 
R E\id 503 
119871 

ClV & Crlm 
hlo Ann 
Star 
9 337 053 
Vernon 
supp 19881 

Cli & C n m  
hlont Code 
Ann 9 26 1 
807 1987 

Cl" & Crlm 
Neb Re> 
stat P 27- 
504 11965' 

C,r & cnm 
Nev Rev 
stat  
S I  49 215 
49 221 
119868 

Cl" & c n m  
N W  Re, 
Sraf Ann 

330 A 19 
\S"PP 
1986 , N H 
R Evid 
5031b 
819871 

CI, & Crlm 
N J Stat 
Ann 
s 45 145-28 
WePt supp 

19871 



North Clr & Cnm 
Carolina K C  Gen 

stat 0 8-63 
119681 

Korrh Dakota Civ & Crim 
I D  R 
Evid 603 
,suPp 19873 

Ohio Cl i  & C n m  
Ohia Rev 
Code Ann 
P 2317 02(Bl 
<Page svpp 
19671 

Oklahoma C n  & Crim 
Okla Star 
Ann f i t .  
12 I2503  

19661 
l W e a t  supp 

Oregon ClV & c r lm 
Or Rev 
St*i 
j 40 235 Rule 
504.1 (19831 

Pennlylvanla C l V l l  only 
42 Pa Cons 
stat Ann 
P 6929 Purdvn 
19821 

Prai Law 
4 4507 
(McKinney 
supp 19861 

Cl i  & cnm 
S C  Gen 
sfat P a- 
53 3 1cumm 
svpp 19871 

Cl, & C r m  
N D  R 
E I i d  603 
ISvpp 19871 

Cl“ & Crlm 
Ohio Rev 
Code Ann 
5 4732 19 
,Page 19871 

Cl“ & crrm 
Okla Stat 
*nn L L t  12, 
S 2503 W e s t  
SVPP 1968) 

Cli & cnm 
42 Pa Con8 
stat A“” 
1 5914 lPvrdon 
19821 
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Phiiictan- Ps>chtuiiisi- 
Parlent Patrent 

Smfe Prilliige P r l i r l g r  

Rhade Irland C i r  & Crim 
R I  Gen 
Laur B 5 .  
37 3.4 
81967 

South Dakota C i i  & Crim 
S D Codified 
Laws Ann 
b 1  19 13-6 to  
1181987 

Te"nDJZee ClV & Cllrn 
Ten" Code 
Ann E 24.1- 
207 supp 
1968 

A"" art 
6561h !Vernon 
supp ,988, 
Tex R Cir  
Evid 510 

C l V  & C r m  
Lrah Code 
.4"" s 56-  
25-8  119861 

Cl" & c n m  
Vr star 
A"" Ilr 
12 4 1612 
#suPp 1%; 

C l i l l  "I> 
Va Code 
Ann i 6 01  
399 819848 

Cl, & C n m  
Aach Rev 

Uaih inson  Clv & 
Crlm ~ 

Maah Rei Code Ann 
Code Ann 
L 5 80 060141 19788 
supp 1987 

I l a  63 110 

'Extended ro criminal rase! bi Stare % I lcKoy,  70 Varh 2d 961 121 P 2d 874 1967' 
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S W I  PiiULleEgP 

u'laeonsln C l r  h Crlm 
wm stat 
Ann 
b 905 01 (West 
svpp 19871, 
WE R 
Ewd 906 04 
11987i 

W,oml"g Cl" h C n m  
w y o  stat  
3 1.12. 
loliall l ,  
I19878 

PSYCHOTHERAPIST PRIVILEGE 

Payahiatrisl- Paychalogbsi- Psychothempet- 
PalLent Patio"* Polhen* 

PILr2lrEe PTisiirgr PILLII.BI 

Cl" & Crlm 
U ' l S  stat  
Ann 
6 905 04 tWe3f 

W v  R 
Evid 905 04 
(19871 

Cl" h C n m  
U'"0 stat 

svpp 19871. 

B 33-27-103 
119871 
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APPENDIX B 

ARMY PSYCHIATRIST QUESTIONSAIRE: 
DATA SUMMARY 

Questionnaires mailed--167 Responses-66 39% 
(Note Some questions were not answered N = number answeredr 

1 How man) respondents are currently licensed to practm psychla- 
try In at least one state? 
!n = 641 Licensed-61 95q 

2 What waa the average number of years they had been practicing 
psychiatry? 

Average-I 2 yeare 

3 What was the average number ofpatients they had treated dunng 
their careers? 

Approx,mately-2000 panents 

4 How many respondents know what testimonial privilege, If any, 
they have where licensed7 
In = 62) Correct-16 24= 

Incorrect-9 16 
Did not know-38 61 

6. How many respondents know what testimomal privilege, if an) 
they have where practicing? (Those practicmg in continental United 
States. Hawan, and Alaska only1 
!n = 43) Correct--i 16 

Incorrect-9 21 
Did not knoi-27 63 

6 How man>, respondents know u,hether they are required by State 
law where practicing TO report acta of child abuse revealed by their 
patient9 (Those practicing in continental United States. Hawaii and 
Alaska only] 
in = 451 Correct-30 6 

Incorrect-6 1 
Did not knoi\.--lO 22 

7 What offenses would respondents report to authonnes if admitted 
m psychotherapy? 
in = 631 A Child abuse 60 95% 

himself or others 14 2ZCr 
B Patient danger to 
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C. Elder abuae 
D Spouse abuse 
E Security risks 
F Homosexuality 
G. Treason 
H. Planned crimes 

2 3% 
2 3% 
2 3% 
1 2% 
1 2% 
1 2% 

8 How do respondents treat confidential communications from nm.  
milh.ry patients compared to military patients? 
(n = 641 Same-34 53% 

Protect nonmilitary more-30 47% 

9. How many respondent8 have testified in a. 
in = 64) A. State administrative 

hearing 19 30% 
B Mllitary admimstratiue 

hearing 45 70% 
C. State trial 25 39% 
D. Federal trial 19 30% 
E. Military court.martia1 50 78% 

10 How many respondents have been ordered to reveal confidential 
information cancemmg patients in these proceedings? 
in = 64) Total-16 25% 

(Type of mformation). 
A Competency 6 33% 
B. Acts of child abuae 3 17% 
C.  Other enminal acts 3 17% 
D Truthfulness 2 11% 
E Personal history 2 11% 
F. Druguse 1 6% 
G Criminal behavior 1 6% 

11. What advice do respondents give their patient8 concerning privi- 
lege? 
(n = 61) A Commander can get access If 

he has a need to know 15 2 5 2  
B Court can subpoena 13 21% 
C. No advice until ~ S B W  arises 12 20% 
D No privilege exists 11 18% 
E Limited privilege exists 7 11% 
E. Written notice of limits 6 10% 
G. A n  31b warning 7% 

interests of the patient 4 7% 
I Absolute pnvilege exists 3 5% 

H. Do only what is in the best 
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J Must report if patient ia a 
danger to himself or others 3 5% 

12 What code of ethics do the respondents follow? 
(n = 551 A American Psychiatric Association 

ethical standards 37 67% 
B Hippocratic oath 16 29% 
C Amencan Medical Association 

ethical standards 10 18% 
D Other 6 9% 

13. How many respondents know they have no privilege in a federal 
court or a military court.manial? 
(n = 611 Federal court 47 77% 

Military court-martial 52 85% 

14. What impact does the lack of privilege have on the respondent's 
ability to effectively treat patients? 
(n = 61' None 20 33% 

Little 25 41% 
Significant 16 266 

15 How many respondent8 perceive .a greater need for eonfidentml- 
ity of communications betueen psychotherapist and their patlents 
than physicians and them patients? 
(n = 61) Yes 43 70% 

No 18 30% 

16 How many respondents favor a privilege in military courts- 
martial for psychotherapist similar to what exists for attorneys and 
Cl%T? 
In = 611 Yes 44 72% 

KO 15 25% 
Unsure 2 3% 

1 7  How many respondents would report t o  authorities if t hex  pa- 
tient admitted sexually abusing his four-year old daughter and the 
respondent determined that the child 1s still a t  nsk? 
(n = 61) Would report 60 98% 

Unsure 1 2% 
(To whom? There may be more than one): 
(n = 46) A Army family advocacy program 

or Social Work Service 60 98% 

C Patient's commander 6 10% 
B State authonties 18 39% 

D Military policeiClD 4 7% 

104 



19891 PSYCHOTHERAPIST PRIVILEGE 

18. Same facts as 17, except now the respondent determines that the 
child is no longer at risk? 
(n = 60) Would report 48 80% 

Would not report 8 13% 
unsure 4 7% 

(To whom? There may be more than one): 
A.  Army family advocacy program 

or Soma1 Work Service 47 78% 
B. State authorities 10 22% 

19 Haw many respondents knew they were required to report such 
incidents, whether by state law or army policy? 
(n = 58)  Yes 53 91% 

No 1 2% 
Unsure 4 7% 
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APPENDIX C 

PSYCHOTHERAPIST-PATIENT PRIVILEGE 
la! DEFISITIONS 

I l l  A "patient" 18 a person who consults with or IS examined or 
intervieaed by a psychotherapist. 

(21 A "psychotherapist" 1s (Ai a person authorized to practice 
psychiatry m any state or nation or armed eerwce, or reasonably be- 
lieved by the patient 80 to be, while engaged in the diagnosla or treat- 
ment of a mental or emotional condition, including drug or alcohol 
addiction, or (Bj  a person licensed or certified as a psychologist under 
the lawe of any state or nation or armed service while mmilarly en- 

I31 A communication is ''confidentiav' if not intended to be d m  
closed to third persons other than those present to further the interest 
of the patient in the consultation, enammation. or Intermew, or per. 
Sons reasonably necessary for the transmission of the cornmunice- 
tian, or persons who are participating in the diagnosis and treatment 
under the direction of the psychotherapist. including members of the 
patient's family 

Ibi GENERAL RULE OF PRIVILEGE A patient has a privilege 
to refuse to disclose and to prevent any other person from disclosmg 
confidential communications. made for the purposes of diagnosis or 
treatment of hia mental or emotional condition, including drug or 
alcohol addiction, among himself, his psychotherapist. or perdons who 
are participating in the diagnosis or treatment under the direction of 
the psychotherapist, including members of the patient's family 

( c )  \VHO MAY CLAIM THE PRIVILEGE The privilege may be 
claimed by the patient, by his guardian or comervatoil UT by the per. 
sonal representative of a deceased patient The person who was the 
psychotherapist may claim the prmlege but only on behalf of the 
patient. His authority so to do 1s presumed in the absence of evidence 
to the contrary 

gaged 

Id1 EXCEPTIOSS 

(11 Conditron an element of defense. There is no privilege under 
this rule a6 TO communications relevant to an idsue of the mental or 
emotional condition of the patient in any proceeding in which he re- 
lies upon the condition as an element of h1s defense 

(21 Abused or injured child There 1s no privilege under this rule as 
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to any communication relevant to an issue concerning the abuse or 
neglect of a child under the age of 16 years. 

(3) Natwnal security interests. There IS no privilege under this rule 
as to any communication relevant to an msue concerning the national 
security of the United States Government. 

(4) Proper adrnrnistration of justice. There is no privilege under 
this rule as to any communication relevant t o  an issue which, in the 
opinion of the trial couTt, is essential to the proper administration of 
justice. 

1 O i  





THE SEAMY SIDE OF THE WORLD WAR I 
COURT-MA4RTIAL CONTROVERSY 

by Colonel Frederick Bernays Wiener, AUS (Ret.)' 

I. INTRODUCTION 
Every student of American military law 1% fully aware of the dis- 

pute over the administration of the court-martial system that fol- 
lowed the close of the shooting phase of World War I At least two 
recent treatments have regarded that dispute as essentially a profes- 
sional disagreement between two concededly outstanding military 
lawyers, Brigadier General Samuel T Ansell, Acting Judge Advocate 
General dunng most of the war, and his chief, Major General Enoch 
H. Crowder, the Judge Advocate General (JAG).' 

Unhappily, this diapute extended beyond purely legal non.concur- 
rence The comprehensive hearings held before the Senate Commit- 
tee on Military Affairs in 1918, entitled Establishment of MiIitary 
Justice,' demonstrate that the controversy was marred by intense 
personal antagonism on the part of General Ansell, who not only 
leveled a s e m s  of bitter ammations against his former chief, but 
similarly assailed almost every mdmdual,  regardless of rank. who 
had disagreed with him m the two years prior to the hearings That 
aspect of the underlying controversy has not untd now been thor- 
oughly recounted 

Today, seventy years after the event, it IS surely appropriate, aim- 
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ply as a matter of history. to take a hard. objectne look a t  what oc- 
curred. The narrative that follows 1s drawn almost eaclus~velg from 
the printed hearings 

11. THE ISDIVIDUALS PRIMARILY 
ISVOLVED 

Samuel T. Ansell, a North Caroliman, was eammmmned in the 
infantry upon graduatmn from the U.S. Military Academy ~n 1899. 
and received an L L B  from the University of North Carolina in 
1904? He served two tours as an instructor in law a t  West Point. and 
then was assigned a6 Assistant Judge Advocate a t  Headquarters. 
Eastern Department. a t  Governor's Island.6 At that point, Colonel 
Enoch H. Crowder, about to be appointed Judge Advocate General, 
noticed the "very meritorious legal work performed by then Captain 
Ansel16 and asked whether he would like to come into the Judge 
Advocate General's Office (JAG01 Ansell replied that an that was his 
life's ambition'" Accordingly, he was asagned to JAG0 in 1912, he 
became a mqor,judge advocate, in March 1913. and in May 1917 he 
was promoted to lieutenant ~ o l a n e l . ~  

With the coming of World War I, Congress authorized remporary 
promotions in higher grades, then characterized as National Army 
commmmns.s Under that authorization. two Regular Army judge 
advocates became brigadier generals. One wa8 Lieutenant Colonel 
Walter A. Bethel, sixth in Seniority under the JAG, then aervmg as 
judge advocate of the Allied Expeditionary Force in France (and who 
later became TJAGI, the other wes Lieutenant Colonel Ansell, mnth 
in semority lo Inasmuch as General Crowder was simultaneously 
Proiost Yarshal General (PMGI during the war, which then meant 
not that he headed the military police, but that he directed the Selec- 
tlve Draft Act." it was Brigadier General Ansell who, from Apnl 
1917 until March 1919, except far a threemonth absence in 1918 on 
a trip to Europe. was Acting Judge Advocate General of the Army as 
the senior officer on duty in the office.'* 

*Army Register 1916, p 16, I F Heifman. Hlalorlral Register and Dictionary ofthe 
Unired Sfatse Arm" 119031 

ga at 52 . 
LO" t o  Captmm in 1906 (Army Register 1918. P 161 

jHWL" 
"Ro",Of 

'Heorcngr ai 1209 
'Hearings at 52.  Army Register 1918. P 16 
B A ~ r  of May 18, 1917, E 15, L 6. 40 Stat 76 6 1  
"Arm) Regiarer 1916, PP 15.16 

Lockmiller, supra note 3 cc XI-XI11 
L"Heaiingaai 62-53 Ex 1SS,Henrmgr a t  1076, 3ertlngCo 

April 20 cc July 16. 1918, General Ansell was absent on 
Heorings at 747-746, Ex 132.135, Hearing8 at 1036-1037 

nh .ciie dates From 
1 trip ro Europe 
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A few words about General Crowder need to be inserted here, cer. 
tainly for a generation that did not know Joseph. He was an 1881 
graduate of the U S Military Academy, commissioned in the cavalry 
A participant m some of the final Indian campaigns, he reeelved an 
LL.B from the Umversity of Missouri in 1886 while serving there as 
a military Instructor. In 1895 he became a maJor, judge advocate, 
and, while serving tn the Philippines, became a general officer, 
U.S.V., for just ten days in 1901 In 1911 he became JAG. an office 
he w a ~  to hold for 12 years;" and in October 1917, he, along with all 
other head8 of staff departments, received a second star." 

Justice Frankfurter of the US.  Supreme Court, who while serving 
as Law Officer of the War Department's Bureau of Insular Affairs 
from 1911 to 1914 worked side by side with Crowder, deemed him 
"one of the best professional brains I've encountered in life."'6 New- 
ton D. Baker, Secretary of War from 1916 to 1921, regarded Crowder 
8 6  "one of the best lawyers I have ever been in contact with m a life of 
25 years at the bar."" 

Crowder's eatimate of his senior assistant was equally high to the 
end, despite the latter's subsequent personal attacks "I do not know 
of a more acute legal mind than Gen. Ansell has."" 

111. THE POWER PLAY 
The first step in the ensuing drama was taken by General Ansell, 

in order that he might place himself ~n a position where he could 
become head of JAG0 dejure.  instead of simply being the most senior 
officer on duty there and a8 such subject to existing policies and to the 
approval of JAG." 

"F.He~tman,supr.nafeI.D Lockmiller s v p m n o t e 3 , ~ c  I-X "USV"isanabbre- 
v1atlon for U S Volunteer%. 8 temporaw 88 dintingwahed from Regvlar Army rank, m 
both the Civil War and the Saaniih War aeriods It was available for bath Reevlars 
and non-Rswlarb 

'The Army Almanac 56 (1959) 
"Act of Oct 6. 1917 c 106, b 3.  40 Srat 398, 411 
L'Fslix Frankfurter Reminiaces 68 (€I B Phdlipi, ed 19601 
'.Hearings at 1342 
'BHeorinas at 1210 
le During the greater pan af Lhe ~ a r  I was Acting Judge Adrocate General, 

mtheienoe Lhaf IwasseniarofficerandutyInthedepanment Thafdaeb 
not mean rhar 1 ~ a a  rsaponsible for the policies of the office, s m e  a man 
aucieeding by mere vinue of seniority can not be In order t o  be rebponai. 
ble far the ~ o l i c i e i  of the office a man must be appointed under sectmn 
1132 of the Revised Statures BI amng chief of bureau I wa8 nor ~n 
charge oirhe policies of the office I made no appointments to office dunng 
the war 

Testimony of Mr S T hnbsil, Heonngs a i  62-63 
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On November 3, 1917, General Ansell suggested to General Crow- 
der that. since the latter was normally absent on PMG busmess. he, 
Ansell should be named Acting JAG under the pronsions of Revmd 
Statutes Section 1132 This section provided "Dunng the absence 01 

the chiefof any military bureau ofthe War Department, the Pres- 
ident is authorized to empower some officer of the department or 
corps whose chief 1s absent. to take charge thereof, and to perform the 
duties of dunng such 
absence '''' General Crowder agreed the next day, subject to havlng 
General Ansell "take up directly and in your own way with the 
Secretary of War the aubjecr matter of your letter of yesterday ''21 
General Crowder imposed that condition, because about sixty per 
cent of the JAG'S business with the Secretary of War dealt w t h  C I V ~  

matters and did not go through the Chief of Staff a t  

Instead, General Ansell never discussed the matter with the 
Secretary. but dealt directly with the Acting Chief of S m f f ,  Afqor 
General John Biddle, sending him a draft War Department General 
Order under Revised Statutes Section 1132, with B covering letter 
Stating that this step had the concurrence of the JAG.Z3 Such an order 
was accordingly issued on November 8th, but was suspended from 
publication m printed 

Meanwhile, on October 30th, General Ansell commenced work on a 
memorandum ~n whlch, as Acting Judge Advocate General. he under- 
took to set aside the conviction of certain enlisted men of Battery A. 
16th Field Artillery, "in the exercise of the power of revision con. 
ferred upon me by B 1199, R S."" But notwithstanding the October 
30, 1917, date on that paper. It was held in J A G 0  and was not re- 
ceived by The Adjutant General, its addressee. until the very date. 
Xovember 8th. that. "By direction of the President," General Ansell 
was appointed Acting JAG under Revised Statutes section 1132 I" 

War Department General Orders 

Briefly. the fourteen soldiers in question had been placed in arrest 
by an inexperienced officer, and then ordered the next day to perform 
duty. They refused because. under existing Army Regulanons. no 
person under arrest could be ordered to perform duty. In view of them 

the chief of the department or corps 
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concerted refusal to obey, which took place in the presence of the en- 
tire battery, they were charged with mutiny. In fact. four of the four- 
teen were acquitted, while sentences for the ten convicted involved 
executed dishonorable dtscharges and terms of confinement ranging 
from three to seven years?' 

General Ansell followed his October 30th paper on the Texas 
mutiny case to The Adjutant General with one to the Secretary of 
War, dated November loth,  setting forth his reasons why section 
1199 conferred such a power on humz6 The views expressed in that 
later dowment were indorsed by thirteen other judge advocates," 
some of whom subsequently withdrew their Only 
three of the thirteen were Regulars; the rest were individuals newly 
commissioned from civil life 

Section 1199 of the Revised Statutes, drawn from an Act of 1866 
but actually reflecting two earlier measures, authorized the J A G  of 
the Army "to receive, rev~se, and cause to be recorded the proceedings 
of all courts-martial, courte of mqmry, and military commissions, and 
perform such other duties as have been performed heretofore by" that 

General Ansell argued that the JAG'S power to set aside cmv~c-  
tions under section 1199 was Supported by the meaning of the word 
"revise" in numerous other con te~ t s . ' ~  And he asserted that his con- 
clusion rested on the legislative history ofthe provision in question '' 

officer 31 

IV. HALF A CENTURY OF CONTRARY 
PRACTICE: THE POWER PLAY THWARTED 

Later, a few days after receiving that memorandum, the Secretary 
of War Bent for General Crowder, and asked how long he had been 

"General Court.Martral Order Xo 1174, Headqualters, Sourhern Depit, oEr 16, 
1917. Hearings at 772.73 

lBEr A,  Hewings at 57.64, Ex 32 Heanngr at 838.48 
" H e o r ~ w s  at  64 846 
" H s a i i n ~ r  8% 730. 807-09. Ex 33, Hearinga nf 846-47 
"Act ofJuly?8,1666,e289,3 12, 14Stat.33?,334 Herearefheearlier~naetments 

I1 Act ofJuly 17.1862 c 201. 5 6 . 1 2  Stat 597, 586 "The Pramdent shall appomf a 
judge advocate general to  uhosc office shall be returned, for rev~%~on the reoords 
and proceedings of sll cauna.martlal and military comm~ismns and ,haze B record 
shall be kept af all pmeeed>ngs thereon " 2) A d  of June 20 Is& c 145 3 6 13 Star 
144 145 'And the asid judge advocate general and hia m s l k n t  shall &em; revise 
and. have recorded the pmeedlnga of eaurtr-mamal. ~ Y M  of mqury, and Ad~t- 
c ~ m m ~ m o n i  ofthe armies ofthe Cnifed Skates, and perform such other dutiea ad have 
herstofore besn performed by the judge advocate general of the armm of the Unlted 
E..... .. 
UlrjLe. 

"Hearmas at 58-61 840.42 
"Cong Globe, 37th) C o w ,  2d S e i s ,  3320-21. Cong Globs, 39rh Cang, l a t  Seas,  

3572.76 
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JAG. General Crowder answered. "A little over SIX years " The next 
question was, "Why have you not advised me of the existence of an 
appellate power in rhe JAG to reverse, modify, or affirm sentences of 
courts-martial?" General Crowder replied that there had never been 
any such view on the part of any JAG.34 Until then, General Crowder 
had not known of General Ansell's 

In due course, General Crowder submitted B counter-memoran- 
dum, which destroyed every aspect of General Ansell's presen- 
t a t l o d 6  1) The rulings a8 to the meaning of ' ' T ~ Y I S ~ "  in other enact- 
ments had no application whatever to the proceedings of caurts- 
martial 21 There 1s nothing in the legislative history of the statute 
that IS worthy of remark. 31 The administrative history ofthe depart- 
mental praetlce over a pemd of fifty-five years IS plainly t o  the con- 
trary. 41 The single relevant ruling from the civil court8 supported 
that practice, a decision of the U S  Circuit Court for the Northern 
Disrnet of New York. then unreported, but "found pasted m our office 
file of the Federal Reporter lr3' General Ansell admitted knowing of 
that decision since 1902. "which for the moment and perhaps of Its 
utter lack of authority I had forgot.''3B It was ultimately reported in 
1419 39 

With those conflicting views before him, Mr Baker. an active prac- 
titioner prior to his 1916 appointment as Secretary of War, "ex- 
amined the whole question then individually, personally going to rhe 
library of the Judge Advocate General's Office for my authorities, and 
decided the q u e s n ~ n " ' ~  as follows. "The extraction of new and large 
grants of power by reinterpreting familiar statutes with settled prac- 
tical construction E unwise A frank appeal to the legislature 1s 
wmer ''I A longer memorandum to the same effect, after General 
Ansell had submnted a further brief,dZ was no different "It 1s Im- 
possible not to admire the earnestness and eloquence with which 
Gen Ansell presents his view Far the moat part, however, the a r p -  

" H e a i i n ~ s  at  1342-43, 1203 
"Hearings at 1203 
"Ex B, Heannga at 64-71 Ex 34, Hrannga at 847.64 
'.H@minga sf 1214.16 
"Ex 38, Hmirngs at 865. 873 
"E* Pmfe Maion. 256 Fed 384 I C  C N D N Y 1682 This decision IS erroneously 

atrrlbured 10 "the Circuit C o v n  of Appeals for the Sorthern District of Neu YorP ~n 
Broun,  ~ v p m  nore 1, a t  5 ,  m error repeated ~n Arm) Lawyer Hista 
129 There were ufcourse no Circuit Courts o/Ap#ealr prior to  rh 

EX c , ~ e ~ r ~ n g i  at :i-a5 EX 36, ~ e o r i n g ~  at  863.64, E~ 38, H . ~ ~ ~ ~ ~ ~  st 865.79 
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ment runs to the necessity of the power rather than to 1ts 
e x i ~ t e n c e . " ~ ~  

At about this time, on Xovember 17th, Secretary Baker asked 
General Crowder to devote more of hi8 time to JAGO. "where I have 
learned BO confidently to rely on y ~ u . ' ' ~ '  The next day, General Craw- 
der replied that he thought he could divide hi8 time equally between 
PMGO and JAG0.46 Upon receipt of that reply, on November 19th, 
the Secretary ai War cancelled the order making General Ansell 
Acting JAG under Revised Statutes 8ectmn 1132.'' 

V. WAR DEPARTMENT MOVES IN THE 
DIRECTION OF MILITARY APPELLATE 

REVIEW 
A little later, the War Department presented to Congress a pro- 

posed amendment to Revised Statutes section 1199, conferring upon 
the President direct appellate power to 6et aside court.mania1 
proeeedmps." No action was ever taken on that request, which 
General Ansell did not favor, and which, he later asserted, had not 
been prepared in goad faith 

Meanwhile General Crowder, who agreed with General Ansell that 
the record in the trial of the Texas "mutineers" was legally insuf- 
ficient to sustain a conviction for mutiny, took steps to restore those 
soldiers to duty from their confinement in the Disciplinary Barracks 
They were accordingly restored to duty on January 5,  1918, without 
any loss of pay '' The Inspector General, Major General John L 
Chamberlam, had proposed this ~ a m e  course as an exercise of 
clemency,'o 

At about this Same time, General Orders 169 ofDecember 29, 1917, 
had directed that no death sentences be executed in the United States 
until after review by JAG:' and General Orders 7 of January 7, 
1918, established boards of review in that office that would similarly 
review not only death sentences but also those involving dismissals 
and dishonorable  discharge^.^' In addition, in order to expedite the 

"Ex G, Hearings at 90-91 Ex 6 2 ,  H r m m g s  ai 883.84 
"Ex 64, Heanngr a t  901, Hranngs at 1213.14 
"EX 65. Hoaiings at  902. Hearings at 1214 
"EX 63, Hearings at 901. Heorangs 81 1214 
'-Ex 41. Hearings at 881-84. Ex 48-61. Heoringr at 888-93 
"Heaiings ar 110-13. 116, 828. 1228.27, 1235 
iDXeormg~ at 719.82, 1224-28 
D'Hew~nge ar 728. Ex 6. Heoimga st 778 
"Ex 53, Hraiings at 881.86 
"Ex 54, Heaiinga a t  887.98 
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review of similar cases arising in the Allied Expedltmnary Force an 
France. a branch office of JAGO was established there.s3 The officer 
appointed to head that new installation was Lieutenant Colonel Ed. 
ward A. Kreger, one file senior to General Ansell on the permanent 
JAGO roster. who was promoted to brigadier general for his new 
assignment 

The record plainly shows that,  despite the circumstance that 
General Orders 7 ,  which was rested on the President's power under 
Article of b a r  38 to prescribe rules of procedure far courts-martial, 
provided substantially the same appellate relief that General Ansell 
had inferred from section 1199 of the Revised Statutes, in fact he 
constantly c n t u z e d  all proceeding8 under General Orders 7 And, 
BE one of his subordinates later testified, 

(In due c o u m  he too became TJAG ) 

whenever an officer went to Gen Ansell to discuss any 
proposed action in a court-martial ease the discussion was 
almost certain. before It was finished, to resolve itself into an 
argument on his part m support of his construction of the 
word ''iewse'', so that that was intruded in almost every le- 
gal discussion '' 

As General Crowder put it after General Anrell had publicly attacked 
him, "his attitude seems to have been that of a man who would put 
out a fire with his own hose or would otherwise let the building 
burn."" 

From April to July 1918. General Ansell was Sent abroad to study 
In his report, the operation of the war laws of America's allies 

General Ansell said 

I have been surprisingly struck with the prevision with 
which the office of the Judge Advocate General ofour  Army 
has been administered for the past several years. including 
the period of this war Without particular opportunities for 
so doing, and without the advantage of actual war eapen- 
ences had here, i t  has anticipated necessities of admmmstra. 
tmn which as a rule only experience develops; and, more re- 

"Ex 73-90, Hearingr st  959.77, Oen~ra l  Orders Sa 81. War Dap'r, Sept II 1918 
[Ex 91 H~airngr at 978,, n~ amended by General Ordsra No 41. War Dsp r. March 25, 
1919 (Ex 106 Heaiinsr  at  994, 
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markable still, there is a surprising consonance between the 
principles of administration which our office had recom- 
mended to be adopted and which doubtless ~n the end will be 
adopted tn the department and those principles which are 
found to be an approved basic p a n  of the military adminis- 
tration of the allied nations 

VI. STRANGE REACTION TO PUBLIC 
COMMENDATION 

On January 2, 1919, General Crawder recommended General 
Ansell far an award of the Distinguished Service Medal, "For espe- 
cially meritorious and conspicuous service as Acting Judge Advocate 
General of the Army, whose broad and constructive interpretations of 
laws and regulations have greatly facilitated the conduct of the war 
and military admmmstratmn." That decoration was accordingly 
conferrd6" 

But, shortly afterwards. General Ansell commenced a personal 
attack on General Crowder and on the wartime operation of the en- 
tire military justice system, beginning with a letter to Congressman 
Burnett, which was published an February 19th:' Other members of 
the Congrem notably Senator Chamberlain of the Military Affam 
Committee, made snmlar attacks on the wartime court-martial sys- 
tem, with detailed Instances that had obviously been supplied by 
General Ansell.6' Yet, as General Crowder later testified-under 
oath-"I had no adequate warning from him of the conditions which 
he has sensationalized before the country."'3 

All ofthir, as General Crawder further said, "created an impossible 
situation "" Accordingly, on March loth,  Ansell was demoted to his 
permanent rank of  lieutenant colonel,86 and was relieved of all duties 
relating to military justice except a8 to clemency matters.86 A few 
months later. on July Zlst, Lieutenant Colonel Ansell resigned from 
the Army 

"EX 153. Hearings at 1070-71, General Orders No 18. War Dep't. Jan 27, 1919, 

"EX 29. H o w m g s  BI 906-10, Ex 164, Hearings st 1118-21 
"Ex 162, Haairngs ai 1091-96 
"Hawings at 1221 Far General Crowder being sworn 81 his own request pnor to  

a ' H e o r ~ ~ s  at 1282 

Hearings at  1282. 

festlblng, seeHarings at  1134 
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VII. THE INSPECTOR GENERAL'S 
INVESTIGATION 

Earlier Secretary Baker had directed Major General Chamberlain, 
The Inspector General (TIG), to investigate the controversies with 
regard to the admimstratmn of military jmtice during the war that 
had commenced with the difference of opmmon regarding the construc- 
tion of section 1199-but not to inquire into the legal question in- 
volved in that difference, which the Secretary had definitively 
settled?' Two months later, on May 8th, General Chamberlain nub- 
mitted a comprehensive report, which, including exhibits and verba. 
Tim testimony ofno less than twenty-one witnesses. extends t o  nearly 
400 printed pages in small type But TIG got no help from Lieuten- 
ant Colonel Ansell, he declined to testify 'Inasmuch as I believe the 
purpose of [this investigation1 1s to lay a foundation far disciplinary 
action against me."'0 

Hearings on Senator Chamberlad8 bill. S 64, 'A Bill t o  establish 
military justice," which Mr Ansell had drafted," began on August 2, 
1919. The first witness on the bill, a retired Regular officer, de- 
nounced the court.martial system then in effect In rounded terms 
Before long, however. he undercut that measure's proposed Articles 
of War 5 and 6, which proposed that privates should TIS privates and 
noncommissioned officers try noncommissmned officere Said Major 
J .E Runcie, "I would not expect to find judicial characteristics of a 
high order among enlisted men."72 

He was followed by Mr Ansell. whose testimony inclusive of ex- 
hibita fills 244 pages -' His remarks reflected substantial maccu- 

General Chamberlams report to the Secretary of War wan notably 
eren.handed Thus. he determined that responsibility for the 
m8uance of the order appointing General Ansell Acting JAG under 
section 1132 "without reference to the Secretary of War and without 
his knonledge. rests with the then Acting Chief of Staff. and not with 
Gen Ansell "w With respect to the differences between General 
Orders 7 and General Orders 84, the latter of which established the 

ractes 
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branch office in France, he determined that, because the latter "was 
issued without its provisions being fully understood and concurred in 
by the Chief of Staff and the Secretary of War, responsibility rests not 
with Den. Ansell but with the office of the Chief of Staff? But TIG 
enumerated three separate instances where General Ansell's state- 
menta had been demonstrably erroneous. 

1) "[General Ansell'sl statement, repeatedly made, that General 
Orders No. 7, adopted t o  c a w  out the very mews which he himself 
first advocated, were 'an admimstrative palliative' is not in accord 
with the facts and is another instance where the public has been 
misled."76 

2) "From the records and from all available evidence, I t  appears 
that  Gen. Ansell's statement that, from November, 1917, to April, 
1918, he had nothing to do with the administration ofmilita-yjustice 
and that the proceedings did not come over his desk, is not .n accord 
with the facts. On the contrary, It appears that his initiative and au- 
thority as senior assistant remained undisturbed and that he wae in 
no degree hampered in any changes which, within the law, he desired 
to make "'' 

3) The facts, "stripped of all elements of uncertainty, lead to the 
conclusion that Gen. Ansell's statements, as to his attitude and activ- 
ities in connection with the [four death cases from France that re- 
quired Presidential canfinnation1 am misleading and widely vanant 
from the facts? Secretary Baker's subsequent testimony reflected 
agreement with TIG. "Gen. Ansell's statement that I t  was necessary 
for him to bestir himself to prevent execution of those sentences has 
no basis whatever in fact. He may have bestirred himself, but my 
action was without the least knowledge of any opinion or action of 
his."'* 

'~Hoarings at 740 

"ileor~ngs at 713 
"Hearwe at 747 Two s o l d i ~ n  had been eonwetad m France of deepmg on pmt 

whlle posted 88 sentinela, and two others of disobeying the ordera of then aupenor 
officer All four were sentend t o  death. hut under Anicle of War W d )  of Is16 death 
sentences far thoae oflenses could not he confirmd by m y  avthority lower than the 
Premdont Far summanee. ~ e e  TIG's repart at Hmnngr, 743.47, and Ex 110.132 sf ~ d .  
1006-31 Secretary Ba*ar's memorandum ta tho Reeldent recammending clemency 
and tho Reudant'a mtm admptlng that recommendatm are at Ex 125.130. Haai- 
rnE9, 1030-31, and are repsated at id 1351.55 General Pershing had recommended 
thar all four mntsnisa be executed, Ex 114, Hearings at 1010, but hs does not mentian 
thoae case8 ~n h u  memom See J Perahmg, Erperrencos m the World War 118311 

'Wnarmgs at 737 

'sHeariwa at 1355. 
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VIII. ANOTHER AND POSSIBLY 
INNOCENT AMISSTATEMENT 

The record discloses a further misstatement by then Mr Ansell. 
which may indeed have been an innocent one This requires some 
background to place It in context. 

In August 191 i  numerous members ofthe 24th Infantry one of the 
four Regular Army regiments that were requmd by law to be corn- 
posed of "colored men,'''' rioted on the streets of Houston, Texas No 
less than fifteen civilians were killed in the disorder that ensued On 
Kovernher 1st. a general court.martial was convened by the Com. 
manding General. Southern Department, to try sixty-three of those 
soldiers, who were charged with mutiny and murdere' 

At the conclusmn of the trial early in December. five ofthe accused 
were acquitted. Four were sentenced to short terms, fortyone to life 
impnsonment, and thirteen sentenced to be hanged Those thirteen 
were hanged the neat rnormng. the first ma88 execution under Amer- 
ican military law since the recaptured San Patnem deserters were 
executed dunng the Mexican War." 

Until the new3 of the multiple hangings at Houston reached the 
Washingon papers, no one m the War Department had even known 
of the trial One contemporary on dut) there later testified that thls 
news ''came as something of a shock to the B a r  
another that it landed there "with a dull thud"" 

But what had been done was entirely legal under the newly 
enacted 1916 Articles of War. A department commander In time of 
war was authorized to confirm death sentences ~n cases of murder and 
mutiny. Where, as in the Houston case, the confirmmg authority had 
himself comened the court-martial, no action addmonal to hls ongl- 
nal approval was required, and the law imposed no pnor  legal review 
by any staff officer. much lese any reference to the War Depart- 
ment 65 

The daily record of that t na l  had been reviewed an a day-to.day 
basis by the department eommander'sjudge advocate He had found 

'"RS PS 1104. 1108 
PLArmy Lawyer History supra note 1, at 125-27 
~ 3 d .  C Ellmrt. Wm& Scott The Soldier and rhe Man E l i  646 n 2 7 ,  655-66 

B'Heaiings at 609 
"lhic  quoralmn ii from the lafa Colonel William Caitran Rlgby, IAGD 
"Anicle ofwar 48 of 1916. Manual far  Courts-Martlal. 1917. ch XVI 

1193i l  
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I t  legally sufficient as to the thirteen sentenced to hang." And later, 
when the record ultimately reached JAGO, I t  was there, on January 
29, 1918, alao found legally sufficient." 

But It was the Houston caw that produced General Orders No 167, 
dated December 29, 1917, which prohibited the execution of any 
death sentences in the United States until after review in JAGO." 
The Houston caw also produced General Orders No. 7, on January 17, 
1918, establishing the appellate system of examination by boards of 
review prior to  the execution of any court-martial sentence extending 
to death, dismissal, or dishonorable discharge 

With this background filled in, we turn to Mr. Ansell's Senate Com- 
mittee testimony of Aug-mt 26, 1919. He there presented a memoran. 
dum he had previously sent General Crowder, on the very day that 
the Houston executions were reponed in the Washrngton Post, entb 
tled "Evidence of inefficiency of Maj. Gen John W. Ruckman, com. 
manding the Southern Department. .  . and of Col. George M Dunn, 
JAGD, the Judge advocate upon the staff of Gen. Ruckman " This 
communication said, in pertinent par t  

3. Yesterday we were apprised, through the public press 
and for the first time, that Gen. Ruckman had proceeded 
summanly to execute the sentences of death in the ease of 13 
negro soldiers recently tried in his department. . . . Under 
the circumstances of this case the action taken by this com- 
mander was such a POSL abuse of power as justly to merit 
the forfeiture of his commission, 
4 I muat asSume that  this general officer has sought and 

acted upon the advice of his Judge advocate, Col Dunn, and 
that this officer therefore has, m the same degree with 
General Ruckman, mamfested his incompetence at a critical 
times' 

Brigadier General Ansell, as he then waa, requested General Crow. 
der to bring those views to the attention of the Chief of Staff and of 
the Secretary of War, but later told the Senate Committee that no- 
thing was done m consequence of that  commumeation?' 

Here the answer IS, first, that there was no reason whatever to pro- 
ceed against Colonel Dunn That officer's conclusion, based upon ex- 

'aH~aimga at 1126 

"Nats 51. supra 
'%ate 52, supra 
"Hearings st  130.31 

~'Hr.iings at 1125-26 

Vfeorinpr a t  131 
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isting law and upon current daily review of a record oftnal that final- 
ly included nearly 2,200 pages of tentmony, was later approved by 
Colonel James J Mayes, then Acting JAG, with the comment that 
the record had been "singularly free from evidence that 1s irrelevant 
or of doubtful competency.''sz Nor had there been any ruah to judg- 
ment; followmg the conclusion of the testimony. the c o u n  had spent 
several days considering Its findings and sentences 

As to General Ruckman, action was indeed taken, quite contrary to 
Ansell's testimony He W ~ B  discharged from his National A m y  com- 
mission as mapi general, reduced to his permanent rank of brigadier 
general. and relieved from command of the Southern Department." 

Both steps took place m May 1918. Because that month fell in the 
interval that General A n d  was in Europe. April 20th to July 
15th," it 1s accordingly entirely possible that he was never contern. 
poraneously advised of the action that the War Department took in 
consequence of General Ruckman's obvious utter lack of judgment. 

The result IS that Ansell's statement that no action was ever taken 
on his December 1917 recommendation with respect to General Ruck- 
man may well have involved a wholly innocent mistake 

IX. THE 1919 SEXATE HEARINGS 
No such excuse can be ventured with respect to the rest ofAnsell's 

1919 presentation Not only waa it inaccurate. i t  was marked by 
mtuperative comments directed at virtually every mdwidual who 
had disagreed with him a t  any time from 1917 to 1919, or who had 
exposed his own economy m the use of truth. Thus, according t o  his 
Senate tebtimony. ' the weakest grade ~n the Army of the United 
States 18 the grade of general officers . . . [Mlany of our generals are 
jokes to everybody else in the world except O U I S ~ ~ Y ~ S  and t h e m  
selves '''' The Inspector General was assailed 8 s  "thoroughly reac- 
tionary,"" and as one "whose views savor of professional absolut. 
Ism ''*' Secretary Baker WBB similarly targeted as ''thoroughly reac- 
tionary."sY Indeed, Ansell even attacked one of the latter's predeces- 



19891 WORLD WAR I CONTROVERSY 

SOTS as Secretary of War, ex.President William Howard Taft, for 
allegedly perverting "his poaer to the furtherance of a plan . to 
maintain the existing YLCLOUS system of military justice and to do me 
great personal injury ''loo And there was much more, all of it ava~ l -  
able ~n the printed hearings for anyone interested in variations on 
the en-general's theme of defamation and calumny As Secretary 
Baker summed up the matter, Ansell ' h o t  only disagreed with hla 
supenois. he slandered all his superiors "lo' 

There were indeed provmons that looked to the future in the mlli- 
tary justice bill that Ansell drafted for Senator Chamberlam But it 18 

impossible to examine the nearly 1,400 pages of the hearinga on that 
meaaure--and the present writer has read every word in that volume 
on four different occamms over the years-without concludmg that 
Samuel T. Ansell was engaged m a virulent and vindictive vendetta 
against the particular mdmdual who was firat his sponsor, and who 
then became the principal benefactor of his military career. I t  was to 
General Crowder that Ansell owed his status as ajudge advocate, his 
promotion to general officer rank. and his Distinguished Service Med. 
a1 for wartime service-the lapel insigma of which always graced his 

When General Crowder appeared before the Senate Subcommittee. 
he was asked this question by its Chairman. Senator Francis E War- 
ren of Wyommg. "In your examination of the case, or of this evidence, 
and your alluding to your relations to Gen. Ansell, IS it with any 
feeling of enmity between you, or 1s I t  a review of legal points, apart 
from any feeling7'''a3 Here was General Crou-der's reply: 

a t t m  In later years '02 

I want to say right now that I do not know of a more acute 
legal mind than Gen. Ansell has He 1s a very able man, and 
has rendered the department. and me, conspicuous 8erwce 
Our relations for the next four years [after March 19121 were 
as intimate as relations well could be between officers who 
worked in daily contact n i th  each other and what those rela. 
tions were 1s evidenced by some letters I recaved from him 
Those I think are the most convincing answer that could be 
made to your question 

Ordinarily I would hesitate to utilize these letter8 which, 
though not marked personal, breathe a personal relation, 
and a man ordinarilv keew such on his Drwate files Howev- 
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er. these leftem do estahliah a fact responsive to your in 
quiry, YLZ.  that the most cordial, intimate personal and of- 
ficial relations existed between Gen. A n d  and myself, after 
four years of daily contact, and that these four years of our 
relations can he dismissed from your mind as fuurniahmg any 
incident whatever out of which the vindictive hostility he 
has recently expressed toward me could have grown, and by 
necessary inference negative many of the personal allega- 
tions against me that he has recently made lo' 

Why then did Ansell turn so v~ciously against the single person to 
uhom he was most indebted far his profeessmnal advancement over 
the years? 

X. A PROVISIONAL EXPLANATION 
The key to solution of the enigma just posed 1s to he found m the 

chronological coincidence of Ansell's actions under two separate sec- 
tion8 of the Revised Statutes On October 30, 1917, he signed a 
memorandum purporting to set aside the sentences that a court. 
mania1 had a&udged in the Texas mutiny case, and he did this under 
the asserted power of the JAG under section 1199. As an Army officer 
ofeighteenyears'commisamned serwce.and as one on duty inJAGO 
for five years, he surely knew that no such pow-er had ever been mer- 
msed Indeed, he had known for fifteen years of the only judicial d e w  
 ion on the matter and that had denied the existence of any such 
power At any rate, he postponed transmimon of the October 30th 
paper until, with General Crowder away managing the Selective 
Draft. he could himself direct-and change-all existing polmes 
without reference to  his absent superior Accordingly. on November 
3rd, he set in motion his request for designation as Acting JAG under 
section 1132. 

General Crowder agreed, subject to General Ansell's diseussmg the 
matter directly with the Secretary of War-the one step General 
Ansell failed to take So, on Kovemher Sth, the desired order was 
Issued-and it w e  not until that precise day that the paper purport- 
ing to set aside the conviction of the Texas "mutineers" reached The 
Adjutant General. General Ansell's more lengrhy memorandum 
arguing that seerion 1199 conferred such power bears the date of 
November 10th 

On Its face, that  longer paper bore the concurrence ofthirteen other 
officers, all hut rhree of them newly commissioned. and who in can- 
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sequence could not have known independently that the unbroken 
practice of fifty-five years was directly contrary to General Ansell's 
conclusmn. Without doubt, the most outstanding of the baker'a dozen 
in agreement with General Ansell was Major (ultimately Colonel) 
Eugene Wambaugh, on leave from teaching constitutional law a t  the 
Harvard Law School But his separate memorandum in respect of the 
broader interpretation of section 1199 reflects no familiarity with the 
long practice thereunder. and after careful scrutiny quite fails to 
convmce.105 

Significantly, although General Ansell had solicited the assent and 
signatures of ten officers new to both the practice and the precedents 
of military law, he never submitted to General Cronder for comment 
his own newly vouchsafed interpretation of beetion 1199-and that 
was the officer with whom he had worked closely for five years, who 
then had been an Army judge advocate for over twenty years, and 
served as Judge Advocate General for over six years. Instead, feeling 
himself aecurely independent in the new s t a t u  with which the two- 
day old order under section 1132 had invested him, General Ansell 
bypassed, deliberately so on the evidence, the single individual who 
had not only been his chief but who was responsible for his becoming 
first ajudge advocate, then a general officer, and finally Acting Judge 
Advocate General of the Army 

Ultnnately, Secretary Baker, after personal library examination of 
the authoritlea, rejected General Ansell's expanded interpretation of 
the statute But. Some days earlier, just after hearing from General 
Crawdcr that the unbroken practice of JAGO had been contrary to 
the view advanced by his senior asststant, and that he had never even 
Seen the Ansell memorandum, the Secretary requested General 
Crowder to devote more of his own time to JAGO When the latter 
replied that he could do so, the Secretary revoked the order making 
General Ansell Acting JAG under section 1132 The only conclusion 
that can possibly be drawn from those last three uneontrovened steps 
in that, taken together, they reflected Mr Baker's loss ofconfidence In 
General Ansell 

Plainly, therefore, the latter's power play had faiied But, equally 
plamly, that  faiiure rankled, more and more BB time went on. No 
matter what the precise subject matter of any office discussion on 
military justice matters thereafter, General Ansell invanably re- 
turned to and reargued the B C O P ~  of section 1199. No substitute would 
satisfy him He opposed the War Department proposal to amend sec- 

>O'Ex E, Hsaringi ai 86.88 
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tmn 1199 so that It would plamly conform to hie originally stared 
views And he consiStently opposed General Orders No 7, which very 
largel) attained the results he had first proposed. 

Judge S S Gregory, chairman of the American Bar Association 
committee that reported an the Ansell proposals--and author of that 
committee's minority report. which in some respects was more favor- 
able to those proposals than was the majority report1"'-wrote as fol- 
lows ID the Aseoemtion'a President 

General Anfell is B man with a grievance He feels that 
he has been unjustly treated by the military authorities . . 
[Ilr seemed to me to be rather inconsistent with efficiency 
either in the 4 rm)  or elsewhere to keep a man at the head of 
an important department who was continually railmg at er- 
erybody in that department and denouncmg Its methods 
publicly and consistently, and also criticizing with great 
severity and a8 It seems TO me. sometimes a i t h  marked ~ n -  
Justice hls officml superiors lo' 

The consequence of a11 the facts reviewed above was that. having 
failed in Xovember 1917 TO supersede his sponsor and longtime 
friend. having failed in January 1918 and thereafter to obtain. in 
precisely the way that he had originally formulated It. the precise 
mechanism of appellate review for which he had argued, Ansell be- 
gan to hate his friend and benefactor Examination of Ansell 3 1919 
testimony and outside apeechesIoe demonstrates convincingly that 
"hate" 1s not too strong a word 

Does psychiatry have a label for such behavior? Upon inquiry, I 
found that It does, that  profession calls it an Adjustment Disorder. 
and some of its members would fine-tune that diagnosis to read 
"Adjustment Disorder with Mixed Disturbance of Emotions and 
Conduct "lOe 

Those more partial TO blunt description might see in the conduct 
derailed above the obvious manifestations of a blemished character 
But whether one prefers the elaborate classificatmns of contemporary 
medicine. or opt8 instead for Victorian characterizations of dls- 
esteemed behavior, the following clearly emerges 

Disagreements over the rules rhar should govern individual or 

Lockmiller. supra note 3 sf 212,  Hearing8 a i  1237-38 

'31Heormgs at  51-294 D Lackmiller d u p a  nafo 3 at 200 01, 204 
'Tnformsfion provided by a pmcrlrlng piuthiatri i i  a Captain l i ledical  C v r p r '  

USSR Retired) Y ho reached h i s  ~ ~ n ~ l u i i o n  after examination of the narrative abaie  

"~Heairngs sf 1118-62 
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group relationships are invanably complex matters, so that It 18 im- 
possible without sacrifice of accuracy to divide the whole of any dis- 
pute m o  neatly packaged but separated parts Whenever personali- 
ties and personal hostility have sigmficantly intruded themselves 
into the conflicting arguments being advanced, those factors simply 
cannot be ignored if the account of the entire contention is to be en- 
tirely authentic 

Earlier recitals of the World War I court-martial controversy have 
largely ignored, or a t  l e u t  substantially downplayed, the personal 
factors involved In the disagreements that  were then widely aired 
Close study of the well-nigh infinite details of that dispute, now 
undertaken for a fourth time over a penad of more than fifty years, 
leads this author to three de t enna t ions .  

First, It 1s wholly inaccurate to present that controversy as simply 
a professional difference of legal opiman. 

Second, although it  18 crystal clear that the 1916 Articles of War 
were deficient, particularly in undertaking t o  govern a noncareer 
Army raised by eompulsmn, It is equally inaccurate to portray the 
subsequent disagreements about necessary revismu as a melodrama 
whose 1919 protagonist can be excused his whirling dervish conduct. 
and can now be deemed wholly vindicated, simply because some of his 
proposals were ultimately adapted by a later and presumably wiser 
generatmn. 

Third. the facts summarized above have been extracted from a 
document of 1,400 pages, about a third of them m fine print. Those 
facts inescapably demonstrate the impact of the rejection of his own 
carefully crafted scheme far magnified authority upon the distinctly 
fiawed personality of Samuel T Anaell 

The foregoing IS, obvmusly, a harsh judgment But the evidence of 
record in Its support 1s overwhelming, and the chronology is utterly 
dammng. 

General Ansell's memorandum setting aside the convictions in the 
Texas "mutiny" case8 was dated October 30, 191i.110 As ajudge adua- 
cate whose service in the Army's law department had then extended 
to thirteen years,'" he certainly knew that this was an entirely new 
departure from the existing practice; and he also knew, as his later 
testimony discloses, that, as Acting JAG simply an the basis of 
semonty, he was not empowered to alter existing policies 'I2 
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So, four days later, on November 3rd, he set in motion the steps 
designed to lead to his appointment as Acting JAG pursuant to sec- 
tion 1132 of the Revised Statutes, B statue that would enable him to 
change all existing policies 'I3 The War Department General Order 
making that appointment KBS issued on November 8rh,'" and It was 
not until that precme day that General Ansell's October 30th memo- 
randum reached The Adjutant General ''' But-and rhls 1s highly s~ 
nificant-at no time pnor  to November loth,  the date of hls more 
elaborate memorandum to the Secretary of did General 
Anaell ever show either document to General Crowder, the chief he 
was seeking to replace 'Ii 

General Ansell's obviously backhanded power play ultimatel? 
failed. primarily because the legal authorities upon which he Sought 
to justify his divergence from the practice of over B half century were 
found to be inadequate by Secretary Baker. who personally examined 
in the library all of the references cited 'la Plainly, It was General 
Anselh failure to impose hi6 views that soured all of his later actions, 
culmmatmg in his ad hominem attacks on the single individual to 
whom he owed all the career iuccess he had attained. hm ehlef, Major 
General Crowder. 

The Army's old.lmejudge advocates never forgave Ansell for that 
disloyalty ' I9  

"'Sea mpra  text accompanying note8 20-23 
L"Hearingi at 63. 763 Ex 68-62 Heairnga st 839-46 
LLoHrarings at 731-32. 808 
ILBEx A, Hearing8 nt 67-64 Ex 32. Heamngs at 839-46 
1 'Hearing8 81 1203. 1342-43 

lLBOn No~ember  6 1934. the Supreme Court held. m Long - Ansell. 282 C S 7 6  
,19341, rhaf the freedom from amesfeonferredon members ofCangresb dunngsessmno 
of that body bu U S Conct art 1. + 6. c1 1, dld not ~mmunl l e  ihsm from the servlce of 
C L V ~  comillainta-in that in~fance  an acfron far defamation brought by Ansell agalnat 

"VIiarings at 1343 

senator Hue? Long of Lovlalana 
Arthattime1 wab an Amsranf Solicrtor ~n rheDspPrtmentaffheInterlor, and kneu 

sbiduiely nothing abavf any a i  the matters discussed I" this article The Supreme 
Court declaim appeared ~n the eiemng paper which I ohtamed outside the building 
At that point I enmvntered the Oorernor of Pvena R x o ,  General Blanion Wmshlp, 
uho had refmed aa TJAG tho year hefore, and wlfh whom I had B \ m y  mrdml r e h  
tianship fvllmlng nu me mu^ off ic rd  contact* Thinking in my mfal x m r a n c e  that the 
forensic m c c e i a  of  m e  farmer Judge advocate uavld he of interest t o  another farmer 
judge advocate. I mennaned the Supreme Cavrr deusmn to  Golernor Wmshlp At the 
mere sound of Aniell'r name the Governor I features 31mpl) frore 
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SOVIET MILITARY JUSTICE AND THE 
CHALLENGE OF PERESTROIKA 

by Captain Jods M. Prescott" 

I. INTRODUCTION 
Under the leadership of General Secretary ofthe Communist Party 

of the Soviet Umon (CPSUI and President Mikhail Gorbachev, the 
Umon of Soviet Socmhst Republics (USSR1 LS currently embarked 
upon an ambitious reform effort, known as perestroika (restructur- 
ing) The emphasls of peieatroiko IS on economic reform and corre- 
sponding improvements In economic law, as means to resolve the 
Brezhnev era's legacy of dow economic growth and It8 attendant 
shortages of housmg, food, and coneumer goods ' In his openmg 
address before the recent 19th CPSU Conference, General Secretary 
Gorbachev stressed that the success ofperestrocko depends upon the 
ability of the Soviet government to create a socialist state eharae- 
terized by the rule aflaw in all Certain Soviet jurists descnbe 
this form of government as e "socialist constitutional state "' 
Although efforts to create such a state ~n the USSR have not kept 
pace with developments in the area of economic reform. they have 
resulted in Some new laws that grant Soviet citizens greater legal and 

'Captarn. Judge Adwcate General'l Corps Currentl: as5lgned a t  Go\ernmenr 
Appellate Diviliron. r S Army Legal Services Aganci. Falls Church, \'A B A ,  Unr- 
YermQ ofVermont. 1983 J D , Unlverhllyafhlalne. 1986 Graduate ofthe i l l rh Jvdge  
Advocare Officer Baaie Caurie, 1986 hlemherofrhe barsoffheStafeaf Mame iheU S 
C o u r t  of Military Appeals. and rhe E S Army Court of Military Renew Author of 
Unired States Y Holt The L'6e oiPiowdaner I n p u i v  Information During Sentencing 
The Army Laai-ei .  Apr 1988. at 34 Thls a m d e  15 based upon a paper iubmlrtDd 
parl id fulfillment of the Graduate Law Program ar the Geoigefown Umveraxty Law 
Center The aurhorrrsherfa thank Capfain~DonaldHilleman Bryant Snee andvlto 
Clement1 rU S Arm?. Judge Advocate GeneraYs Com3i for th& edl ford  &stance 
and Professors Anhur  Bregma". Llaa Gramk. and vlktor Mozahn <Georgetown urn: 
veriity Lmw Center) far their helpful comments and iuggertmns 

'40 The Current Digeat d t h e  Sailet Press no 21 at 1-10 (June 22 1988) [heremafter 
CDSPI c n s p .  ~ore lgn  Broadcast information sernce naliy R &  soulet vnlon 
[hereinafter FBIS-SOVI. and Joint Publications Rmeamh Service Sav~e i  Enlon, Ylh- 
taw Afkri lhereinaffer JPRS-UhlAI, a m  romprlatianr aitranslatsd iniarmation from 
varioue foreign media J Y Y T C ~ ~  

'FBIS-SOV-88-128, Jul) 5 ,  1988, a i  143-44 88.018 Jan 28 1988 ar 54 
'FBIS-SOV-88-12?, Jul) 1, 1988 81 24 A<though ;he ism, U B B  not exphc>fly ad. 

dressed m Gorbachei's speech. ~t 1s clear that meaningful legal refarm Ln the sovletlW 
d n a l  Sbatem Can only be scromplmhed st the expmae of the CPSUr broad and per. 
haps unofficial p a w r  over rhe operaflon of the Savlet legal r)sfem F B I S . S O V - ~ ~ - ~ P ~ ,  

'A saclallbt eonstiturional state IS defined as "a stare that creates ai l3 IS dlrected by 
them, and submits ileelf t u  rh-m " FBIS-SOV-a8-018, J a n  28, 1988, ai 56 

J ~ I ~  5 1988, at 139.41 
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c ~ w l  rights. such as the ability to appeal adminiatratwe actions' and 
the right to engage in mare vaned forma of public demonstration.' 
Further. Sonet legal scholars and offimals continue to promote such 
additional reforms as permitting the USSR Supreme Court to exer- 
cise the poiver ofjudicial review, dramatically curtailing the u e  of 
the death penalty.' and the decnmmalizatmn of many activities, such 
as certain forms ofpolitical expression currently prohibited under the 
state dander and anti-Sowet agitation and propaganda laws ' 

At least as important as the broad legal reforms under consider- 
ation are the more technical measures being diecussed and put into 
effect to improve the efficiency of the investigatory and judicial 
systems e Currently. the operation of the mvestigatory and judicial 
s>ctems i d  uneven a t  best. baih in term8 of work product and qualit? 
control super\mon Soviet officials and commentators hare accurate. 
ly perceived that the extent to which legal reform can be achieved ~n 
the Soviet Umon wi l l  be determined in large part by the efficacy of 
the mechaniams for its 

Although the course of legal reform in the Soviet Union remains 
uncertain. c~vi l ian reforms are likely to have an effect upon Soviet 
military justice. for the Sovier military and cml ian  judicial systems 
are v e q  closely Integrated" and share similar problems Further. 
the historical development of Soviet military Ian. particularl, the 
broad reforma adapted in the late 1950's. demonstrates that the 
Soviet military justice q s t e m  1s r e s p o n s ~ e  to c ~ v ~ l i a n  legal reform 
efforts '' This article will present an overv~eiv of the Soviet military 
J U S I ~ C ~  system as It 1% presently organized and intended to function 
Problem areas within the Soviet military justice system w ~ l l  be ex. 
amined within this Context, for such an overv~ew accurately describes 

l L a v  o r r d p p r d s  Glainosr'm theSoLielCouits. S i i n r  

'FBIS-SOV-88-149. Aug 3.  1988. st 66-59 
7FBIS-SOV-88-018, Jan 28 1989. at  54-86 
'FBIS-SOY-58-080. Apr 28, 1988, sf 82 
'FBIS.SOV-88-128 July 6 ,  1988 a i  110 

62.54 11966) [hereinafter RSFSR Cadeal Gmiburgs The Reform of Sosml Mdrfury 
Juslrce  I963 58, 20 Law in Eastern Europe 31-60 119791 
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the model of socialist legality that reforms are intended t o  create ~n 
practice as well as m theory. 

11. SOVIET MILITARY JUSTICE SYSTEM 
A. MILITARY TRIBUNALS 

With the exception of the USSR Supreme Court, the Soviet mili- 
tary tribunals are the only all-union (federal) courts in the Soviet 
legal system l 3  Comparable to the civilian People's Courts (clty or 
district level courts), the lowest.level courts in the Soviet military 
JUStiCe aystem are the mfenor mdltary tribunals, which are standing 
courts organized at the army, flotilla, mllitary formation or garriaan 
level.'* The appellate authority for these courts, and cdurts of first 
instance in them own nght in certain cases, are the atanding military 
tribunals organized a t  the armed forces, military district, force poup ,  
or fleet l e ~ e l a . ' ~  At both levela, the military tribunals consist of a 
trainedjudge and two layjudges. calledpeople's ~ssessors, in the first 
Instance, and of three trained Judges in cases brought before a mlh. 
taiy tribunal of the upper level on appeal, elther by way of cassation 
or supervision Military judges must have a higher legal education, 

"RSFSR Codea. 6upm note 12. at 17 One form of military court 18 nor federal, 
houeuer, namely, the Officera' Comrades' Courts of Honor &nerally. Comrades' 
Courta are mfarmal lay fnbunala whose member3 are elected by general meet>ngs of 
collectivsr and which deal with minor infractions of the law or regulatmns V Tere- 
b h v ,  The Saviet Court 93-96 r1936i  

"Starute on Milatar). Tribunal. art 1 11958. amended 1980). i ianrlaid an Basrr 
Documents of the Soviet Legs1 Swtsm 165 (W Butler tram & ed 19831 [herelnaftsr 
Basic Documents1 For example, B Sarlet tank army contalnn between two and four 
tank divisions and between m e  or two motonzed n R e  divmonb Combined Arms and 
Senices Staff School. Ft Leavenworth. Saiief Army Equlpmsnt Organization and 
Operations (E614l241 I19851 [hereinafter Soviet Army1 Each t& division has &pro. 
x~marely 11,470 troops, and each motonzed rifle dwmon has approx~mately 12,696 
traaps Id at 262.84 

"Soviet A m y ,  supra now 14. BI 252-54 In peacetime. there are mteen mhtnr)  
dmtncfi ?n the USSR and four grou~a uf forcsa m Eaatsrn Europe id at 223. 

'*Am 7 ,  Baric Documanti, 8vpm note 14, st 166. Caeaabon IS B term descrhng BJI 

~ppea l  pmceab ~n B civil law iyetem See Black's Lan Dictionary 197 16th ed 19791 A 
eassafmnal appsal ma) be brought by elfher B defendant or B pmscutor v Terebhv. 
supio note 13, at 142 Although B CeePat1msl appeal 18 nor B full de nom ~ P Y I ~ W  the 
court "examma the record. welgha the ewdence. a d m m  newly dlsemvered evldenke If 
neeoa~aq ,  and determines whether the h e r  caurt's ruling LI aupponed by the e">- 
dense " Minan & Morris. Lrn'"mseling am Enigma A n  Introduction Lo Soi id  Lax and 
the Souat Legal System, 19 Geo Wash J lnt'l & Ecan 13, 46 "401 (19861 The 
grounds for ~ 8 8 ~ ~ f l o n  818 "ti l  The ~muffir~ency or mearrectness offhe ~ n q u ~ r y  proceed- 
~ n g s  both priortoand arrhetnal. I21 Materialvialationbof therulesafproeedure (31 A 
nolatmn or incorrect ~nrerprsratmn offhe Bubifantive law,  (4) A plamlg uniuit & d m  
or sentence ' J Zelitch. Soviet Adm>mafranon of Criminal Law 290-91 (1931) Asuper- 
malmal appeal mesnr that the 'earreap~ndmg procurafar DT chairman of a hieher 
court IC entitled to  bubm>r his Protest t o  the prsmdium a i  8 remmal t e r r i f o ~  YT other 
court ewal ~n etsfu~, if he considers the respectwe pdgmenr. dec& OT radsr passed 
by B People's Court t o  be wonp or unlauiul " v Tsrebllov bu#m note 13, at  127 
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be a t  least twenty-five years old and are elected to them powions for 
five-year terms by the Presidium ofrhe USSR Supreme Soviet '" Peo- 
ple s assessors need only be twenty-one years old, are elected by mill- 
tary service members for terms of two and one-half years. and are 
vested a i t h  all of the rights of a p d g e  in Court People's aase8sors 
serve on the bench for only two weeks per year and they then return 
to their regular duties le Both judges and people's asses~o~s must be 
on active military duty 

The appellate murr for the superior military tribunals IS the M111- 
tary Division of the USSR Supreme Court, and the Milltar) Diu,- 
mods appellate authority 1% a plenary session of the USSR Supreme 
Court itself Unlike an American military accused, who may appeal 
a court-martial conviction through one of the service courts of revmv,  
the United States Court of Military Appeals, and finally to the United 
States Supreme Court."' a Soviet milnary accused, like his c ~ n l i a n  
counterpart. 1s limned to one cassational appeal to the next highest 

Soviet military tribunals have jurisdiction over all crimes 
committed by military sernee members, quasi-military personnel of 
state security agencies. and certain crimes such as espionage. even If 
committed by civilians In geographic areas where there are no CI. 
u h m  COUITS, military tribunals may try both cnminal and c i n l  
cases 25 Military tribunals also hare Junsdlctlon over civil suits 
brought by victims in conjunction wlth military criminal cases for 
damages related to the enminal acts When criminal acts involve 
either an offense or an accused which fall within the Jurisdiction of a 
military tribunal, all eases arising out of that offense are brought 
before a military tribunal '' Jurisdiction is divided among the mill- 

. .  - 

. 1. 

."" ."" 
"RSFSR Cadei 8upru nare 12, at 106 

IV 1966 Ihereinaftsr DCYJl 

2924. rehrarrng danied. 108 S Ct 30 11987' 
ZbSSiarute on Yilitari Tribunals art 12 Basic Documenfa supra note 14. ar 166-67 
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tary tribunals on the basis of rank of the accused and the seriouaness 
of the offense The lower level military tribunais have jurisdiction 
over service members up to and including the rank of lieutenant col- 
onel (army1 and second captain (naval);z8 and the higher level stand. 
mg military tribunals have jurisdiction over personnel ofthe ranks of 
colonel and first captam, or who occupy B posmon equivalent to field 
commander or first warship commander, and all Crimes which pro- 
vide for a death sentence during peacetime.zs The Military Division 
of the Supreme Court has original Junsdlction over cases of "excep- 
tional imponance," and cases concerning cnmes ofpersonnel holding 
the rank of general or admiral, or equvalent in responsibility to a 
formation commander.3o Regardless of jurisdictional distinctions, 
any superior military tribunal. including the Military Dwmon of the 
USSR Supreme Court. has "the right to takejunadictmn as a court a i  
first instance over any case within the Junsdlctlon of an mfenor 
military 

The Soviet Constitution provides that there shall be "unity of leg- 
rslatlve regulatmn throughout the territory of the USSR. Land1 the 
establishment of Fundamental Principles of Legislation ofthe USSR 
and the Union Republics '"' The Fundamental Principles are a Set of 
all-union codes, each of which cover8 the principles applicable to a 
spec& legal area, such as erimmal procedure or court organma- 
t ~ o n . ~ ~  The law of each union republic consists a ia  series of iegislatlve 
codes based upon these Fundamental Prinmples, wlth sllght vana- 
tions depending upon local custom '"To the extent that all-union law 
does not apply, military tribunals apply the substantive law of the 
republic that waa the Situ8 of the crime, and the procedural law of 
the republic in which the tribunal 1s locateda6 Soviet military 

"Art 16 id Both Sovret ranks are equwalenf to the rank of Lmtenant Calonel I" 
the Umted States A r m y  H Scott and W Scott, The Armed Farces af the USSR, Table 
B1 119191 

% I ~ t u r e  on M111mq Tribunals art 17 Basic Documents. supm note 14, at  167 
Both Soviet rsnka are equlvalem t o  the rank of Colonel in the United Srates Arm) H 
Scmt m d  W Scott. supm nme 26 Table B1 

"Statute on Milltar) Tribunals art 18. Basic Documents. 8upm note 14, at 167 A 
degree of rank and offense diff~rennatediuriedielion exism in the Amarican system 8% 
well  General couns-martial may fry all ml l i taq  perionnel for any offense. UClMJ art 
18, ~ p e c i a l  courts-martrsl have prmdictmn over all military prsonnel far noneapital 
affenies, VCW art 19, and summary eaunr-mama1 haveiuriadietian over nnly an- 

"Statute on Milltart Tribunals art 20 Barrc Dacumentb 6upm note 14 at  166 
"Canrt USSR a n  73 11977. amended i9811 Iranslafod inBasrc Doiumenra. m p m  

"See RSFSR Codes, oupm note 12, sf 19-22 
' * I d ,  Simi. bupm note 11. ai 401 

hated personnel for noneaplta~ onenses, UCMJ a~ 20 

note 14, ai 16 

133 



MILITARY LAW REVIEW [Vol 123 

offenses themselves are pmscnbed m each of the -on republic's mm- 
mal codes.36 and as previously noted. military tribunals are compe- 
tent to apply cinl  law in certain cases 

B. MILITARY PROCURACY 
The Procurator (Prosecutor) General of the USSR, a synthem of 

both an Attorney General and an Inspector Ge1~eraI.3~ 1% appointed by 
the USSR Supreme The Procurator General appoints the 
various Procurators of the union republics, autonornouS republica, 
territories, regiona, and autonomous regions '* In turn, the Procura- 
tors of cmea. disrncts, and autonomous national areas are appointed 
by the union republic procurators. but their appointments must be 
confirmed by the Procurator General." The term of office for all Pro- 
curators IS five years" The Procuracy m given the responsibility for 
supervising and reviewing the legality of all actions taken by any 
organization or individual.'2 The Procuracy E therefore given com- 
mensurately broad powers to guide and to correct the course of any 
official investigation and to supervise "the execution of laws when 
cases are considered in C O U T ~ S . ' ' ~ ~  Although the Procuracy 1s mdepen- 
ient of all local controls. and 18 responsible only to the Procurator 
General." It is required to observe the independence of the judi- 
Clary 45 

'~KSESR Codes s u p m  note 12, LI 107-08, I' T e r e b h r ,  m p m  note 13, at 141.43 
A m d e  3 of the Sraruie on i l ~ l ~ t a r y  Tnbvnali  pmwdea that they are 'guided by the 
USSR Canrrifutmn, the Fundamental Principles of Legidation of the USSR and the 

USSR. the pm(enf atarute, other USSR 
on " Baiic  Documents, n u p a  nore 14. at  
p Charter of the Armed forcei a i  rhe 

USSR 1976, amended 19801 translated m 4 W Butler, Collected L ~ g i a l a n o n  of the 
Umon af Soviet  Saclallrt Kepublm and Canatlluent Union Republica ch \%3 1-46 

269 ,1963) prolcrlbe mlllrary offenses Baslc Dacumenrs, ~ u p m  note 14, st 384-33 Cf 
UCIJ mrrs 83-117 ifhe J P D C L ~ C  portion 01 the United States Code that pmscnbei  
Amencan offeneel of B fYPICBII> mlllrary nar"Te' 

"RSFSR Codes, mpm note 12. at  116 The Procuraey'i ~mperlal antecedents dare 
back 81 least to  1722, when Peter the Great created a Procurac? fa ~ u p e r u m  the BC. 
f m n i  of government agencies and officials i o  emure rhe Iegallfy of their action8 S 
Kueherai. Cuurti. Lawyers. And Prlal i  Cnder The Last Thres Tsars 93 119131 

38LawoniheProeuraiy ofrhe USSRarr 6 81979, amended 19821 translated ~nBamc 
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Within the Procuracy of the USSR, there exists a separate Military 
Pro~uracy.‘~ The Chxf MAtary Procurator 1s appointed by the Pre- 
sidium of the USSR Supreme Soviet on the basis of the Procurator 
General’s recommendation ‘’ The Chief Military Procurator in turn 
recommends nominees for the Military Procuracy a t  the armed forces 
branch. military district, and fleet level to the Procurator General.46 
Military Procurators a t  the army and flotilla level, however, are 
appointed by the Chief Military Procurator and confirmed by the Pro- 
curator General.“ Military Procurators must be a t  least twenty-five 
years old and have B higher legal education, or obtain an Individual 
waiver of the educational requirement from the Procurator Gen. 
era1 50 

In addition to  conducting Its own preliminary investigation into an 
alleged offense, the Military Procuracy slm supervises the mvestlga- 
tions of the military organs of mquiry.” Sowet  military commanders 
have the authority to appoint investigators to inquire into all crimes 
committed by subordinate personnel.” If the crime is one that does 
not require a preliminary investigation by the Military Procuracy, 
the investigatory officer proceeds with an inquiry into the alleged 
offense, which culminates in a t h e r  the drafting of an indictment or a 
decree termmating the inquiry 53 Where the crime requmes a pre- 
liminary investigation by the Military Procuracy, the commander 1s 
still required to inaitute an  inquiry, but mum restrict its scope to the 
preservation of evidence 54 

!Art 20 id at 179 
~‘RSFSR Codes. 8upm nafe 12 ~f 113 Preliminary mvestlgatlan~ are Condwfed by 

the Pracuracy, the M~nlirry of the Interior and the State Securlr? Cornmifree iKOB8 
and are usad t o  investignte the mare dangerous and complex m m ~ i  lnqviiies are 
inveifigstians conducted by t h e  police. and concern le(& serious crimes and matters V 
Terebila\. aupro note 13. ~t 76 
”I’ Terebilou, supm note 13. ar 76, Sprawchnlk Ofitsera Po Sovetakomu Zakan. 

darer Stvu ‘Officers’ Handbook on Sowet  Legmlafian8 I Paberhimav & B Ylktoror 
ed 19661, imnslaled xn United States Department of Commerce Jainr Publieatmna 
Research Service 465778 at 47 (19681 

at 479 For those miademeanorr which will ab” 

han a formal mquiry Id at 477, Sims supra n 
Procedures for Inrsstigaflng Offreera and Boar 3 0 

Officeii, para 1.4 111 May 1968)  amenr ran mrlifary admimrtranve facr-finding pro- 
I inieifigation~ b) a single mvedligaf>ng officer, 01 
more than one ~ n v e i n g ~ t m q  officer using formal 01 

lnfarmal procedures or B zmde lm’esllgatmg officer ubng formal proceedmgs ‘I) 

“I Poberhimov, mpra  nore 62 a! 179-80, V Terebrlou. m p r v  nore 13, st 217 
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The preliminary mvestigatmn 13 conducted by an examining af- 
ficml linvestigatarl from the Military Procuracy In keeping with 
t h e  c w d  law nature of the Soviet system, both the witnessee and the 
accused are subject to questiamng by the investigator dunng the 
invemgatmn ’‘ If, as a result of the investigation the Military Pro- 
Curator determines that sufficient evidence exists to indict rhe %us- 
pect. an indictment IS then presented to the appropriate military 
tribunal ’‘ 

In exercmng Its supervisory function over the courts, the Pro- 
curacy IS allowed to proteet court actions that it believes are unfound- 
ed or ~ l l ega l ’~  either by caa~a t ion ’~  or s u p e r v ~ s m n ~ ~  to the next high- 
er court. In the mditaryjustm sy em. the Chief Military Procurator 
can protest any actloll df a mlllta tribunal b) way of supervman ro 
the next highest court. and the Chief Milltar) Procurator’s deputies 
and the procurators at the military district or fleet level can protest 
any deemon of a lower rn~l i tary tribunal at the army or flotilla 
level 61 

C .  THE DEFE-b-SE BAR 
Unlike the Amencan military j u ~ t i c e  system.82 the Soviet system 

does not automatically provide militar) defense counsel to defen- 
dants before Its C O U T ~ B  A Soviet military accused must Instead pro. 
cure the serwces of a civilian lawyer ifhe chooses to exerc~se his con- 
stitutional nght to representationb4 The lack of a cnmmal defense 

P Saviet Legal Syetem The L a r  ~n the 1980’6 59,1984, ,herelmiter Soviet 
rem1 Cf UCl l J  art 32 ‘.4 hearmg u h x h  ihoroushli ~ n r e s t w t e s  the aub- 

dlance and iarm o i t h e  charges is required before the charge8 are reierred to  a renoral 
court maifial The accused IS repreiented b\ c o ~ m e l ,  and has the rqht to  cross. 
examlne n m e s r e s  

summon officials and c~tirenr and demand fiom them 
mal 01 ~ r r t t e n  explanstims regarding ~io la tmns  af  the l aw’  Law on the Procuracv 

““ITlhe pmcuratar shall 

iupm note 11. at 418 
au on rhe Procuracy art 32 Baric Dacvmenfs cupra note 14 at 185 

“.Art 35 id ar 166-86 
“Id sf 186 
T C M J  sIfa 27,  38 
B a E ~ l e %  perhaps the? are alatutorily exempt from haiing to pay far legal seriicer 

V Terebilov supra nore 13, at 54 Sei Care o i l u q k m  d e l ,  reported an H Berman & 
hl Kerner Soviet Milaar) Lau and Admmmstranon 161-62 ‘19161 lhereinaifer Soviet 
hlllltar, La*] 

“For example. m the Case oiXochkrn. The hlilifary Diririon o i f h e  Supreme C o v r l  
set aiide the verdict because the civilian eauniel who w s i  ID vepreienr the milaar)  
dppellanr in the hearing on sppeal never rerelied mute o i f h s  hearing Repparted zn 
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branch of the Soviet militaryjustiee system is not surprising m light 
ofthe high degree of integration between Soviet miiitary and civilian 
petice, and the relatively limited trial role of the Soviet defense 
counsel 

Adoohatlira (advocates) m the Soviet Union are an anomaly, for 
until recently they were the only profession whose non-state employ- 
ment wa8 encouraged by the government.66 The Sowet Constitution 
provides that oduokaturo shall be organized into colleges, and shall 
function to provide legal assistance to citizens and organizations '' 
Local colleges are created with the approval of the respective union 
republic Mimstnes of Justice.68To became a member ofa  college, an 
individual must have a formal legal education and two years of ju- 
ri&& expenence Those uithout two years of expenence m u t  under- 
go a probation penod of between SIX months and one year before 
admissmn to a college. The admission procedure LS determined by the 
respective union republic statute on eduokatura.6' but the fate of an 
indwdual'a application IS probably m the hands ofthe Presidium, the 
college's exeentive body.'O The Presidium itself 1s elected by the 
members a t  a general meeting of the college, and t ts  members serve 
for a term of three years." 

Although clients may directly retain specific attorneys by agree- 
ment," they do not directly pay their attorneys. Instead, payments 

Soviet Legal Syrtem, dupm note 56, at 71 In ~mpenmi rndmry rnbunals, e l v ~ l ~ a n  aC. 
cvisd were reprslented by elrlhan lawyers uhlle m~hfary per~mnd were apparently 
represented by mnlawger millfary counbel S Kucherov. ~ u p r a  note 37 ,m 60 Because 
combat condltmns ~n World War I1 often made I t  mposslble t o  secure lauyers ta act as 
defense ~ o u n ~ e l ,  rnhiary tribunals aRen avmded the defendants' nghf LO representa- 
tion by ~ T Y L D R  cams without re~resenlatives for the novernrnent or fnr rhs dsfnnrianrs 

6ePwka & Pipko. Insids i h  Sowet air A V;iiufrarn the Outside, 21 Int'l Law 853, 
854-55 11987) [heremafter Pipkol In the Soviet Union. advocntsa ere dmfmet from 
j ~ n s c a n ~ u l f s .  who are balaried lead adnsors to national and local iovsmrnenial seen. 
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for legal fees are forwarded by the client to the legal consultation 
office of the ~o l l ege . '~  Approximately fifteen-' to thirty'* percent of 
any fee 1s deducted to pay for the expenses of the Presidium and the 
college and the remainder is credited to the attorney 5 account with 
the college io Certain clients are exempt from paying for legal aer- 
vices. indigents for example. and their cases are assigned to a college 
by the trial court '- Attorneys appointed to represent exempted 
clients are then remunerated from the general account of the college 
for their sernces 

111. RESTRUCTURING IN THE SOVIET 
MILITARY JUSTICE SYSTEM 

The Resolution on Legal Reform. iasued by the recent 19th CPSU 
Conference, recognizes that although restructuring of the legal sys- 
tem has been ongoing since the April 1986 CPSU Central Committee 
Plenum. current reform measures are incomplete. Accordingly, the 
Resolution states that "in the next few years L t  will be necessarj- to 
conduct B broad legal reform des i eed  to insure paramountcy of the 
law in all spheres of society's life "" To achieve this, the Resolution 
calls for substantial reforms ~n the Soviet court syaem. the Procura- 
cy. the police investigatory bodies, and the defense bar Due to the 
lack of complete information about current problems in the Soviet 
military justice system, IT I S  necessary to supplement any discussion 
of the military system with reference to Its cwi lmn counterpart 
Given the high degree of Integration between the two systems. 
however. such references appear reliable 

A .  MILITARY TRIBUNALS 
!V>th regard to the courts, the Chairmen of the Milltar)- Tribunals 

have recognized the need to enhance the professional standards ofthe 
military Judlemry and the quality of the administration of Justice in 
the military tribunals The Resolution on Legal Reform suggests B 

has been assigned t o  the c l ient  by the ~ ~ n b u l f a t i ~ n  office, haweier the legal fees are 
paid in monthl) mrtallmenta by dedvcfioni from the chenrs paycheck Id a t  869 

"Law or the Adi.akaiuio slf 6, B a m  Documenti ~ u p o  note 14 at 205 
WSFSR Codes. supra mote 12. st 122 
"Lar on the Adilokaiuia nlf 15 Basic Documenti ~ u p r a  note 14 ai 20: 
. lAn 10 id at  206 

-'Id 
"FBIS-SO\ -88.126 July 5 1986, at  139 
'Old at 140 

'zFBLS-SOY-88-O01 Jan 4 1968, ai 66 

'Art 11 Id m t  205-06 

d ~ ~ ~ ~ ~ - ~ ~ ~ . 8 6 . 0 ~ 3 ,  as. isas 69 
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two-pronged approach m order to  enhance the role of the courts, first 
by increasing the quality of their internal operations, and second by 
msunng their independence from nonjudicial authority The quali- 
ty of court proceedings 18 to be improved primarily by focusing upon 
three interrelated problems in the Soviet judicial system. 11 a perva- 
Jive bias toward the prosecution, 21 the lack of an ''adversarial" na- 
ture to the courts' proceedmga; and 31 the functional absence of the 
presumption of innocence 84 

The legal concept ofthe presumption of innocence IS clearly present 
in Soviet law. A Soviet court cannot convict an accused unless it 1s 

canvmced of his guilt beyond a reasonable doubt; the accused has a 
nght t o  a defense but no obligation to present evidence in order to 
prove his innocence; and there 1s no inference of gmlt from the fact of 
the indietmembe The USSR Supreme Coun itself has stated m a 
plenary S ~ S S L O ~  resolution that an accused 1s "considered innocent 
until his guilt has been proven under the procedure provided for by 
law and established by a verdict that has entered Into force.''86 

The Sowet public, however, has a strong perception that a person is 
guilty once he becomes the subject of a preliminary investigation 
In fact, some people demand to go to trial after an investigation has 
been discontinued in order to be publicly acquitted More unsetthng 
1s the perception of the guilt of the accused held by tnal judges. One 
survey of judges (736 respondents), indicated that almost half often 
believe that an accused 18 guilty before the trial begins, and forty- 
three percent always formed such a preconception.'' 

Unlike the American system, with its emphasis upon the facts of a 
case being decided at trial, the c m l  law nature of the Soviet legal 
system makes the preliminary investigation the most important area 
for the application of the presumption of innocence and developing 
the facts of the case 90 Unfortunately, the Soviet preliminary I ~ Y ~ B -  

BdFBis-sov-8a-na JUI? 5 1988 at 140 
"'id In rhe context of the S o v m  I & d  aptem "advercanal'i means that "all P B ~ C I -  

an equal oppenunliy to  

"Berman, The Pirsvmplion oflnnocenci Another Ra~1.y i 8  Am J Comp L 623, 

8835 CUSP "0 20 at 8 (June 17 15871 
'>Id at 9 Alrhavgh an ~nv&rnr 18 rquned fa send I cop) of the dmcontmuance 

resolution 10 the pmecutor. and noufy the accused and vlcilm ~n wrmng when an 
1nVest~gafmn E dmeontinurd, iveh notification 18 freyusnily not made FBIS-SOY.88- 
055. hiay 23. 1988, at 72 

pants in B m a l  have equal right- ~n pmwng the facts and 
uphold befars the court their own interesm " 38 CDSP no 12 a t  2 1Nou 15. 15861 

657.623 (15801 

Pracrss Eqondmg iheRLghl to Coun- 
801 an PmtiialProcridmgn, 34 Am 3 Camp L 93, 55-112 115861 
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tigation 18 often not conducted as thoroughly and independently ar Its 
continental European counterparts, and the results are therefore of 
dubious value in many cases 

Judges often compound the problem of poorly conducted Investiga- 
tions by accepting the results of the investigation at face value, and 
repeating the procurator's argllments in their findings.B2 Further, 
many judges display a tendency to rely heavily upon confessions that 
result from the prelimmary mrest?gatmn or police Inquiry, and par- 
ticularly upon tape-recorded or ndeotaped confessmns, despite re- 
pudiations by the defendants at Given the interrogatory role 
of the judge the "adversariaY (from an American p a n t  of view, in- 
quisitorial) nature of the proceedings 18 also weakened by the passiv- 
ity of the people's asse8wrs, who are often overawed by the judge or 
are unfamiliar with the case, and therefore fail to ask questions of 
either the judge or the witnesses a t  t r ~ a l . ' ~  

Suggested solutions for these problems include requiring mvemga- 
tory agencies to give formal notification of the discontinuance of in- 
vestigations. and even requiring muti approval before suspects may 
be arrested or confined There has also been a great deal of discus- 
sion in the Soviet press concerning the need for legidation explicitly 
setting out the functional concept of the presumption of innocence 
Although the need far courts to order further mvestlgatmn of a case 
when the evidence before them 1s incomplete has been recognized and 
recently reaffirmed by V. Terebilay Chairman ofthe USSR Supreme 
Court courts are being encouraged to acquit defendants when the 
evidence shows that they are not guilty. instead of cautiously passing 
the case back to the investigator in the hope that the investigation 
will be dr0pped.9~ 

The Resolution on Legal Reform alao explicitly mentions the ap- 
plication of the principle of glasnost (opennessi to the selection of 
judges as a another method to m p m w  the quality of the courts' 
operations Currently, rhe authority t o  select a candidate for the 

*'Id at  94 n 3 See note8 128-31 infra and accampanying texr 
"FBIS.SOV-87-232, Dec 3 ,  1987, at  81 
"39 CUSP no 20 at  10 dune 17,  19871 
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People's Court rests with the local CPSU commlttee, despne the sub- 
sequent election of that person by the p u b l l ~ . ~ ~  If more than one 
candidate were nommated, as has been recommended by Soviet legal 
scholars. and the qualifications of each were revealed and dmussed 
the electorate would then be able to choose the best qualified 
individual loo Further, glasnost would be helpful ~n expos~ng the 
shortcomings ofjudges already on the bench. which would lead to B 

more educated use of the people's nght to recall judges.'" 

The second prong of the effort to enhance the role of the court is to 
increase its independence from the mfluence of local authorities who 
intervene in court proceedings ' 0 2  Article 10 of the Fundamental 
Pnnc~ples of Criminal Procedure of the USSR and Umon Republics 
explicitly prohibits outside pressure b a n g  applled to Judges in their 
consideration of c ~ s ~ s . ~ ~ ~  Despite this mandate. Chairman Terebilov 
has identified extrajudicial pressure, so-called "telephone as 
the most significant obstacle impeding efforts to restructure the 
Soviet Court System lo' People's Courtjudges, due to their nomination 
as candidates by local CPSU committees, their short tenure in office, 
t hen  lack ofpractical training, and perhaps their relative youth, are 
particularly susceptible to outside influences Recognizing their 
vulnerability. the Recolutmn on Legal Reform specifically suggests 
the promulgation of ''concrete measures of responsibility for interfer- 
ence m Icourtl activities." such a8 imbuing the court8 with contempt 
poners The Resolution also suggests that People's Court Judges be 
elected to longer terms by Sor le ts  of People's Deputtes On the 

"39 CDSP no 23 at 19 #July 6. 19671 
L'YFBIS-SOV.87-232, Dec 3, 1987, nt 81  
"'Ona hundred Bixty-three Judge. were recalled by them respecthe electarates be- 

tween 1983 and 1987, FBIS-SO\~-87-232, Dec 3. 1967. at 79 81 prowded by Cons  
USSR art 151 Baar D ~ e u m e n f c  nvpm note 14 ai 30 

L''FBIS-SOY-Y8-128 July 5 .  1988. st 140 
LYSFvndsrnenfal Principles oiCriminal Procedure ofthe USSR and Unran Republics 

'99 CDSP "0 20 a t  8 8J"ne l i  
'"'FBIS-SOY-87.232, Dec 3. 1987. d 79 
L"640 CDSP no 20 at 23 (June 15, 1988) In the 1987 elecfmnr, spprurirnarel) one- 

4Yarrer of the 15.000 candidares had never before been jvdgsa 39 CUSP no 23 ar 19 

art 10 ,1979). Collected Legidation dupro note 33, ch VII-9, at 6 $19851 
1987) 

T.,. m ,on- ll".., ", . "~,  
'0'FBIS-SOV-88-128. July 6 ,  1986. at 140 With respect IO reducing outside influence 

on the judicial system the milifan tribunals already appear more nfrueturally mde- 
pendent than their ci\illan counrerpanc for 88  previously noted, milifarypdgeb are 
elected by the USSR Supreme Sower In light of the m8ponmbrliry of the m~l i tar i  trr. 
bund chairmen 10 incremse rheir degree of ioordinatmn with commanders. political 
organ? and military pmcuraturs. FBIS-SOY-8b-001 Jan 4, 1988, at  68, command I". 
Rvence upon the judicial plocesi does not appear to be an issue in rhe Svi ief  mil i tary 
lubtice witem ID the extent that ~t 13 in the American "stern Sea United Stare3 Y 

Thomas 22 hl J 386 IC M A 19861 c w t  denbed 107 S Cr 1289 ,1987, 
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basis of the Resolutmn, the CPSU Central Committee has apparently 
settled on ten years a8 the proper length for ajudge's term of office 
Proposals also exmt to require judges elected to higher courts to have 
at least five years of jundlcal experience including at least three 
year6 a d  judges lo' Further. the Resolution on Legal Reform calls for 
the most complex cases to be tried by court panels. including a larger 
number of people's BEZBSSOIS, who are perceived a6 being less sus- 
ceptible to "telephone" p r e s s ~ r e . " ~  

E .  THE MILITARY PROCL'RACY 
Mqor General V Popou, the Chief Military Procurator. has Iden- 

tified the lack of proper procuratorial superv~amn over officials' ac- 
tions and a decrease in procuratanal independence as the cwo major 
problems h i th  the operation of the Military Procuracy In accor- 
dance with t h e  CPSU Resolution on Meaaurea to Increase the Role of 
the Procurator B Oversight in Strengthening Socialist Legality and 
Lau and Order iReaolutmn on the Procuracyl, which requires the 
Military Procuracy t o  shift it8 "center of gravity'"-' to "checking the 
execution of l a w  by military adrnmiatrative organs and all Army 
and Nav? personnel," t h e  Military Procuracy has recognized the need 
for greater superviimn on Its part to eliminate illegal and nanregula- 
tion actions b) commanders and afficmlr \'mlarions of this type 
include such military infractions as the iasuance of illegal orders 
seven mer objection b) the Military Procurac) 1,''' violations of 
safety regulations with regard to construction and the use of 
m A t a q  equipment."' andnolationiofcombat standby statusregula- 
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ti on^.^'^ Admmstrative violations such as report paddmg"' and the 
Ignoring of other military Infractions by military commanders and 

For the labt two years, an experimental program in the Moscow 
Military District has employed legal speemlmta as consultants to unit 
commanders and headquarters units. As a result of having legal ex- 
pertise available (and probably actively operating in a supervisory 
fashion). the quality of the administrative work has increased. and 
the crime rate and the occurrence of "gross disciplinary offenses'' has 
decreased. This program is apparently so successful that the Soviet 
mllitary is considering the "permanent appointment of legal consul- 
tants" throughout the military "' In this regard, the greater u ~ e  of 
the pnneqle ofglasnost would be particularly helpful in elimmatmg 
these sorts of problems in the military, because the pretext of state 
and military security IS too often used as a means to escape 
momtonng The Military Procuracy has also recognized the need 
for increased  upp part and protection for whstle blowers, for u q n s -  
mgly, such individuals are often quickly transferred If they bnng 
complamts,'zl or are even formally reprimanded lZz 

The independence of the Military Procuracy has been eroded by the 
interference of local and perhaps even departmental interests, such 
that bribery and report padding have occurred with some frequency 
Further, local CPSU officials have interfered in the functions of the 
Military Procuracy by means of admmistrative fiat.'23 To eliminate 
these problems, the Military Procuracy has already increaaed its 
efforts to purge itself of internal corruption As required by the 
CPSU Resolution on the Procuracy, i t  will probably complement 
these efforts by providing continuing professional education to Mill- 
tay Fmcurators 89 well.1z6 The Resalution on the Rocuracy also sug- 
gests that  the Procuracy be granted increased injunctive powers to 
more effectively enforce its supervmmn.'28 

offmals are apparently frequent as well 11s 

LL'FBIS-SOY-81-230, Dee 1, 1987, at 64-81 
>l.ld 
"'FBIS-SO\'-87-21? Nov 10, 1987 a t  81 
" B ~ r m ~  ~ l m e =  J ~ I ~  4, 1980. at ~ i ,  c o ~  1 

advisor at the division level are well dei 
The routine 
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Although It 1s unknown to what extent the problem exists ~n the 
Military Procuraci and the military mvestigati\e bodies, B major 
concern of the civilian Procuracy 1s the often poor quality of pretrial 
investigations and police tnqunes  "' This problem IS caused b) the 
lack of specialized trammg,"e correspondingly loa  standards of pro. 
fessionalism among investigatory and even the u ~ e  of 
illegal methods of coercmn. such as the deliberate detention of wit- 
nesses and suspects by the police to exert psychological preasure upon 
them and to make their case seem "weightier" to the court lJu Fur- 
ther, although police inquiries may be developed to the paint where 
they may be referred t o  trial without the benefit of a preliminary 
mveetigatmn, these inquiries are often conducted by unqualified 

With regard to ~mproxing the quality of the police and Procuracy 
mvestigations. the Resolution on Legal Reform recogmzes that ~ n -  
creased profeasionalism In the conduct of mvemgatmns is requmed. 
as well as greater procuratonal supervision One method nhich 
has proven effective in enhancing the Procuracy'a Internal supervl- 
smn has been to send senior mvesngative officials and mveetlgatwe 
specialists out t o  field offices to inspect the quality of the ~nvesriga- 
tions conducted.'33 One suggested reform, uoleed by polm Colonel A 
Gulyayev, 13 to eliminate the police inquiry altogether. alloamg the 
police to concentrate on the actual investigation itself 134 

As for the relationship betaeen the organs of inquiry and the pras- 
ecuting Procurator, the pimecutor's involvement in the ~nresr lga-  
tions 16 at present more directory than supervisory Thus an urn 
scrupulous prosecutor has an opportunity TO conceal defects in the 
nneetigation Further. the prosecutor's involvement with the in- 
vestigation casts doubt upon his ability to remain objectwe before the 
court at t na l  The problem with the current relationship between 
the invesrigaror and the pimecutor 1s clearly shown by an mvestiga- 
fork tendency to describe the 'maximum" crime possible on the basis 
ofthe evidence This often avoids the possibility ofa muit  sending the 
case back for further Investigation, because the court can alnays 

police persannel 131 



19891 SOVIET MILITARY JUSTICE 

make a less stringent determmation of the actual offense Because 
their offices were probably actively involved rn the investigation, the 
respective prosecutors dislike having a C B S ~  sent back as well, and 
often, therefore will a t  least tacitly concur m this procedure Unfortu- 
nately for the accused, the stricter description of the alleged offense 
allows for a greater degree of pretrial restriction. and tends to color 
the investigatory, trial. and appeal procemes 

To combat this problem, the Resolution on Legal Reform calls for 
the separation of the organs of inquiry from the direct control of the 
prosecutor and the influence of union republic and local Internal 
Affairs organs by concentrating "the main bulk of crimmal cases" 
within the investigations apparatus of the USSR Mimstry of Internal 
Affairs AS prevmusly noted, the suggestion has also been raised m 
the Soviet press that a court should be required to determine whether 
an mdmdual should be arrested or detained, instead of a procura- 
tOT.140 

With regard to the prosecutonal function of the Military Proeura- 
cy, the Soviet Ministry of Defense has identified the areas of economic 
crime and "nonregulation relations" between soldiers as the two cam- 
gorie8 of offenses requiring special attention.'" Economic crimes fall 
into two general categories. the theft of military supplies and mate- 
rials, and the economic diversion of soldiers' labor from the m l n a r y  
to either state enterprise or private me.142 The Chief Military Pro- 
curator has estimated that approximately onequarter of all offenses 
in the military are economic rn nature 143 The problem of nonregula- 
tion relations, or dedmshchina (bullying), is perhaps ab pervasive a 
problem as economic ~ r 1 m e s . ' ~ ~  Dedovshehma 1s the almost institu- 
tionalized hazing of new recruits and younger soldiers by more s e n m  
soldiers, and apparently is much more common in regular military 
units than elite units Although the Military Procuracy and the 
officer corps are well aware of the problem, i t  has proved difficult to 
eradicate from the service through criminal action alone 

At the individual disciplinary level, there hppear to be three pos- 
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s W  interrelated areas of concern 11 drug ahuae, 21 aelf-inflicted 
~n~unes; '~ '  and 31 so-called "Afghan criminality " "Afghan criminal- 
It?' 1s apparently the tendency of soldiers who have sewed I" Afghan- 
istan to engage in violent cnminal behawor Although the first 
two categories could clearly have other sources. the t h r d  (although 
its existence 16 denied by the Chief Military Procurator)"g could e m .  
Is aggavate the occurrence of drug abuse and self.mfimed I ~ J U P I ~ S  
Another disciplinary problem facing the Soviet rnilmry 18 the e w .  
eion of service by milltary personnel, both ~n the ~ e n e e  of unautho. 
nzed absences and through such actions as hvmg off post ~n c ~ v ~ l l a n  
housing,16o 

C .  THE DEFENSE BAR 
On the basic of the Resolution on Legal Reform, reform efforts with 

regard t o  the defense bar are to be directed toward ''enhancing the 
role of Ithel adaokataia as a self-managing assocmtmn for providing 
legal asmstanee to citizens'' and organizations and expanding the 
''participation of defense attorneys in preliminary investigation3 and 
c o u r t  proceedings."1J1 Despite the fact that the lawyers' colleges are 
nominally self governing, the actual size of a college IS ~n practlce 
governed by the local Soviet of People's Deputies and the rpspec- 
rive union republic's Ministry of Justice In addition, the eandi. 
dates for the Presidium are generally decided upon by the local CPSU 
organization before the slate IS presented to the members at the 
general meeting."' Every Presidium meeting 1s attended by a repre- 
sentative of the USSR Mmstry of Justice's Adookoturo Department 
or similar agency Although this official is not allowed to vote an 
questions before the Presidium, he is allowed to express the sta t r 'a  
opmon  on the msues discussed '"One significant result of this over- 

L'°FBIS-SOV.S8-070, Apr 12 1988, at 60. FBIS-SCV-81.230, Dec 1, 1487. a i  84-81 
L''FBIS-SCV-86-126. J u l y  5 ,  19bB at 140 The organmarlon ofrhe adrokaiura ~ n t a  

Ihcsl unaffilrafed collegea has hampered the development of the Soilef defenne bar The 
Isik of any central ~rganization for defense lawyers has prevented the adiokaiuio from 
ha\ing B meaningivl WICO in matters coneernmg the legal pmfesnon, and has made II 
d,Bcult to exchange infarmarion betueen eollsge3 In Noiember 1988, haweier 8" 
oEcial  All-Unron Asiormrmn of Lauyers WBB finally created FBIS-SO\'-68-216, So> 
8. 1988, at  64-65 

"'Pipko. supra note 66, at  860 
'"39 CDSP no 12 at 7 (Apr 21, 19871 
'"'Pmko. svpra note 66. at  661 
"'Id at 863 
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sight has been the restriction of the growth of lawyers' colleges such 
that the per capita ratio of lawyers to citizens m the USSR today 
approaches one to 13,000.'66 Increased autonomy for the lawyers' col- 
leges could allow the use of a market approach to determine the prop- 
er m e  of any college, and the expansion of colleges m areas where 
advocates' services are m shon s~pp ly . '~ '  

The current poor remuneration of lawyers is another problem that 
increased self management might solve Presently, advocates are 
paid an the basw of a fixed achedule of fees, the rates of which are 
quite conservative,'" and have a governmental mandated salary 
ceiling of 350 rubles per month.''g Accepting any private remunera. 
tion above the amount set forth m the schedule of fees 1s grounds for 
disbarment.'60 The fee caps and salary ceilmgs make legal services 
much more affordable to the average Soviet citizen than they might 
be otherwse,"' and reflect the fact that despite the private nature of 
a lawyer'a employment. neither he nor Soviet society are likely to 
regard representation primarily a8 an entrepreneurial oppor. 
rumty."' The remunerative scheme and the assignment system of 
representation, however, cause the quality of representation to suf- 
fer. Younger, less experienced counsel tend to receive a majority of 
the assigned and must undertake many eases j u t  to  survive 
economically, and the fee and salary caps provide no material m e n -  
tive to develop any special expertise One suggested solution to 
this problem 18 to remove the current ceilings on advocates' sal. 
a r i e ~ , ' ~ ~  and to allow a client to pay a greater amount for an especial. 
ly qualified counsel within a set regulatory scheme that 1% closely 
supervised by the college 16' The possibility also exists that advocates 

~ 

'"36 CDSP no 42 at 4 (Nor 18 1SSSi In eomparlsan the ratla oflau3ere to  cltlren% 
1nrheUnitedSrarei1nlBSOwaaona1n418.and1serpe~redfa~ncreaaetoan~m310by 
1980 B Curran. K Roaleh. C Carsan & hl Pueeetti. The La~)er Sfatulna1 Repan 4 
1198El The fatal number of advocates ~n the Soviet Union 18 between 18,000 and 
23 000, Pipka, ~ u p m  nore 38. at 853 Although there ere approxunafel) 100,000~urrc- 
conbulr~ warkmg SI legal advxora. they of C D Y ~  are workmg for arganazaf~ani, not 
lndiiidval defendants Soviet Law. dupro note 66, a i  67 

P v k a ,  mpra note 66. at 668 For example an Oral c0n5ultarion with an advocate 
eahtr m e  ruble I S 1  301. and a criminal trial l e i s  than three days ~n duratmn costs 20 
rubles per day and 12 rubles for each subsequent day id 

'"39 CUSP no 12 si 7 (Apr 21, 19871 
1% 

Insid at 870 
" 9 d  Lau on thsldmkafura art 7 ,   bas^ Doeumenfs iupra nore 14 at  206 
'"In kddinon t o  being ~ublect t o  fee regulation, Sonsr akvocate3 are ,Ida required m 

perform B iubstmnfd amount of pm bono work I d  at 869 
1627> 
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wlll be alloaed to exercise a very exweme form of self-management, 
namely, practice as individuals outside of the colleges under the new 
law on private labor actwitie8,''' or m lawyer's cooperatwes under 
the new law on cooperatives led 

Another aspect of self management that could Improve the quallty 
of defense bar 1s the application of the pnnmple of glasnost to the 
qualifications of its members Too often. farmer ~nrest~gators,  pros- 
ecutors. and judges whose previous jab went sour are alloned mto 
lawyers' collegee without being required to reveal those cwcum- 
stances Even when such circumstances are known, local authonties 
will sometimes pressure the college Into acceptmg these mdmd. 
U&.'68 

The effeetirenesa of defense counsel at trial IS inhibited by their 
almost complete exclusion from a case until the completion of the 
preliminary inremgatmn Although defense counsel have been 
allowed since 1970 to participate in preliminary investigations ac 
the respective prosecutor's discretion. this permission 1s rarel, 
granted."' Consequently. a defense counsel may hare as little as 
twenty-four hours to  acquaint himself with the e\ idence from the pre- 
liminary inveetigatmn and to submit the appropriate pleadings and 
petitions to the coun before rnal begins Because they also do not 
have the legal nght to gather evidence for the accused, defense coun- 
sel are forced to rely upon evidence gathered by the Procuracy 
Man>- Soxiet scholars and commentators, therefore, advocate extend- 
ing the nght to counsel back to the moment when charges are 
brought or an individual IS arrested."' Such an expansion of the 
right to counael would quite likely improve the quality of the pre- 
liminary muemgation, 8% well as ensuring the observance of an ae- 
cued's constnutional ngh t i  I" 

Restrictions on the performance of defense counsel are present in- 
side the courtroom as well Defense counsel must not only contend 
with a prosecutonal bias that stemB in large part from the civil Ian 
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concept that the pollee and the prosecutors are only involved In an 
impartial search for the truth,"'but also with the pervasive percep- 
tion in the Soviet legal profession that defense counsel are basically 
ineffectual and defend ''obvious c r i m d ~ . ' ' " ~  Education as to the im- 
portance of the defense counsel's role and the concept ofthe presump. 
tion of innoeen~e 16 seen by some Soviet legal commentators as the 
only way to ensure the functional equality (from a Soviet civil law 
pomt of view) of the parties before the court 17' 

IV. CONCLUSION 
As illustrated by the Resolution on Legal Reform, current and con- 

templated reforms in the Soviet investigative and judicial systems 
appear to focus on two complementary approaches in order to achieve 
the rule of law The first 1s quality control, with measures geared 
toward doing as many things correctly as possible at the lowest possi- 
ble level of investigative and Judlc1.d procedure. The second 1s the 
enhancement of due process, by prowding for mechanisms in the re- 
spective proceme~ that will identify mistakes m the legal system and 
resolve them expeditiously. 

Thie article has reviewed the functions, operations. and antimpated 
reforms of the Soviet military justice system. Observers may expect 
significant reforms in nearly all aspects of the system, including the 
investigation of offenses, the military tribunals, the Military Pro. 
curacy. and the defense bar Thm discussion has of necessity ad. 
dressed the Soviet elvilian justice system because of the high degree 
of integration between the Soviet military and civilian ju t i ce  sys- 
t e m  It 1s likely that many of the reforms adopted in the civ~lmn 
legal system will have an affect upon the military justice system. 
There may be some differences. however, due to the military's con- 
servative attitude toward certain aspects of and c a n s d  
eratiom of military necessity which the military justice system must 
recogmre For example, mcreasmg the number of peo- 
ple's asse88ors hearing a particular case may prove difficult ~n the 
military even in peacetime field conditions Enlarging the pretrial 

."S Kucherav, aupm note 37, at 96 
'"39 CDSP no 12 at 7 lApr 21, 19871 The low regard far defense c~unael felt bi 

80me prosecvtori IS ahown by their efforts Io turn defense couniel info r~tnesses  
against their illenti ~n knowing derogation of the attorneyellent reiafmnehip id 

',-Id The recent creation of the CSSR Jurlala Union. a national bar organ~ratmn, 
shmvld greatly aie~sf ~n brsakmg dawn proferslonal prqudms among S o v ~  legal 
~mcnfloners FBIS-SOV.88-230, No" 30, 1988, st 90 

'''Crabs. mnra note 122 at 69-80 
L'gs~ma. "eta 11, *I 387.39 
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role of defense counsel in the Soviet military justice system may be 
difficult as well, unless the milnary IS prepared to devote resource3 
toward providing far the greater availability of advocates, perhapa 
even in the form of state-employed odrokaturo 

The actual course of legal reform In the USSR 18 presently undeter. 
mined, as IS the course ofperestroika in general Reform efforts have 
exposed serious deficienciee in the Sonet legal system, however, and 
both Soviet officials and legal commentators have recognized the 
need to effectively deal with these problems Significant restructur- 
ing of the Sonet legal system 1s therefore likely, and this may war- 
rant close watching by Wearern observers as an indication of pere-  
stroika's overall progress 
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ARTICLE 31(b): WHO SHOULD BE 
REQUIRED TO GIVE WARNINGS? 

by CPT Manuel E.F Supervx41ex 

I. INTRODUCTION 
KO person subject to this chapter may Interrogate. or request 
any statement from an accused or person suspected of an 
offense without first informing h i m .  . . 

Thus begins article 31W of the Uniform Code of Military Justice 
The words are not difficult to understand. The grammatical construc- 
tion 18 not complex. Why then has there been 30 much debate and 
difference of opinion over this simple phrase? Who 18 supposed to be 
the subject of the command in the phrase7 Who IS or should be re- 
quired to warn under article 31(b)? 

Military Judges a t  all levels have wrestled with this m u e  since 
Mat- 31, 1981, the effective date of article 31. Even the Court of Mill- 
tary Appeals has found It difficult to reach B con8ensus on this ques- 
tion and to maintain any con~ensua over time In fact, mnce 1963 
when the Court of Military Appeal8 first faced this issue in United 
States L Wilson,' the judges on the court have devised four different 
tests to answer the question of who is required to warn under article 
31Ib) 

The test currently in force 16 the Dugo "officiality plus perception" 
test.' As recently 8 s  1987, however, Chief Judge Everett expressed 
reservations about the continued validity of the Duga test.' The 

Some tests endured longer than others 

'Captam Judge Advocate Generavr Corps Currently asrigned t o  Headquarters. 
U S  Arm) Peifern Command Ft Shafter. Hauaii Formerly Chisf of Hilitary Jus- 
lice 19th Support Command, Korea. 1986-1987, Trial Counsel and Defense Caunrel, 
Ft Sreram. Georgia, 1982.1985 B A ,  Si Hary 6 Cnluersrg. 1978, J D , Univeriiry of 
Teras, 1981. LL M I  The Judge Advocate General'% Sehoal 1588 Member of the bar of 
the State of Texas This art& WBI orlglnalli bubmltred m partral aanbfsetmn of the 
requirement8 of the 36th Judge Adweate Officer Graduate Course 

'Urnfarm Code of Milltar) Juafice air  311bl, 10 U S  C 6 8311bl 119821 [hereinafter 
U C M l  

98 c ni R 48 $c ni A 1953~  
'See infra notes 158-212 and aceampsnynp text 
'United States Y Dugs 10 M J 206 (C M A  19811 The Due0 f e i r  set out two condi- 

tions before Article 311bi ~ , a m m g a  are required II rhe quesuoner must be acting m an 
ofhc>al capaciiy, and 21 the subpect DT accvbed musf perceive the official nature of the 
q"e%tlonmg 

'Cnited State8 v Jones, 24 hl J 367, 369 'C hl A 1987) (Everett C J concurringi 
E ~ e n  thoughtheDug.testhaibeenused bvtheCourtaiYilitar?Appeal.sinre 1581 
Chief Judge Everett said that a persuarwe argument could be made aga~nsf the hrlt 
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a n a l y s ~  to Military Rule ofEwdence 305(cl best summarizes the CUI. 
rent confusmn in this area of the law It states in pertinent part rhat 
"Rule 3 0 6 1 ~ 1  basically requires that those persons who are requred 
by 6tatuTe IO give article 311bi warmngs give such warmnga The 
Rule refrains from specifying who must plve such warmngs ~n VEW of 
the unsettled nature of the ease law ~n the area I 6  

The 'unaettled nature of the ease law in this area" leaves a great 
deal of rnaneuvenng room for defense murid t o  argue for the exclu- 
sion of an unnamed confessions Tnal counsel must be famlhar wlth 
the reasoning and policy objectives of the Dug= test. as well as other 
tests that may be advanced by 8 resourceful defense counsel. toper- 
suasively argue for admiailon of unwarned confessions 

To properly answer the question of who mudt warn under article 
31(bl, It 1s first necessary to underatand how subsection rbl relates to 
the other sections of article 31 and to the military rules of evidence 
Subsection chi 1s only one piece of a large, intricate blanket of protec- 
tion that has been sewn together over centuries, using marenal from 
different sources The blanket protects persons suspected or accused 
of a crime ~n the military. and a t  the same time It protects the judicial 
process. Focusing exclusively on the i swe  of who must warn without 
considering the other facets of article 31 would be like looking only a t  
one section of the large blanket This kind of examination would not 
yield an appreciation of how the entire blanket protects mdiwduals 
and thejudirial process Thus, to fully appreciate the policy objectives 
underlying the different tests devised by the Court of Military 
Appeals for answering the central question of this article, an over- 
view of the law 18 necessary. Only from auch a vantage point can the 
complexity and purpoae of the law be appreciated 

To prmide the proper vantage point for analysis. part I1 of this 
article will examine the historical origins and development of the 
nght againat self-incnmmatmn, the common law rule of confessions, 
and the due process voluntariness doctrine Part I11 will explore in 
detail the development of the same legal principles in the United 
States Army, and by 1950, all of the armed forces Part IV will dis- 

condition of the Dugv tert. but that after further reflection. [he believe dl IDvgal to  
have been correcrli decided ' I d  

'Manual for Courts Mama1 United Starea, 1986, MII R Lvid 3 0 5 1 ~  anal?ils 
helemairer HII R EIid 1 
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CUES the four tests dexised by the judges of the Court of Military 
Appeals to anmer the central question of this article Specifically, 
part IV ail1 enamine the rationale and policy objectives underlying 
each test. as well as the strengths and weaknesses ofeach test. Final- 
ly, the article will address the question of who should * a m  under 
article 31ib1. 

11. DEVELOPMENT OF THE LAW OF 
CONFESSIONS IN ANGLO-AMERICAN 
JURISPRUDENCE TO THE YEAR 1951b 

The law of confeBsion6' consists of several rules. mplementmg 
separate policy objectives, used to decide the admissibility of an ac- 
cused person's out-of-court confession This part of the article will 
summarize the historical development of the right against self-in- 
cnmination,10 the common law rule of confessions, and the four- 
teenth amendment due process voluntariness doctrine. Together, 
these legal pnnc~ples form the foundation of the law of confesemne 

The right agamst self-incrimination and the common law rule of 
confessions originated during different cenrunes and for different 
reasons. The right against self-menmination originated dunng the 
sixteenth century in England. One of Its primary objectives was to 
shield the accused person's thought process from governmental m r u .  
mon seeking incriminating mformatmn for use at a cnmmal 
proceeding." The common law rule of confessions originated in En- 

new wrinkles r e r e  addsd thereaiter, but these ruled stood imuallg mtaci untd rhe 
1862 codification lTlhe Amcles for the Gmernment 
stood in 1050 aere eSsentially unchanged from 1862 
Svordi and Scales 10-11 119% Thlr altlcle foeusee on t 
agalnsr relfmcnmmafmn and the common la+ r d e  of co 
BJ if occurred m the Army 
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gland during the eighteenth century Its objective was to exclude un- 
trustworthy out-of.court The due procees clause of the 
fourteenth amendment to the Umted States Cansntutmn was ~ n -  
corporated into the American law of confessmns in the fimt half of 
1900.2 Its obpctwe was to insure famess in the crminal JUStlCe pro- 

Article 31 brought these different legal principles together for the 
first time. To fully understand article 31 one must firat undersrand 
the historical foundations far the creation and development of the 
principles that make up article 31 In the ivords ofJurtlce Frankfurt- 
er 'The [nghtl againar self-mcrlminatmn IC a specific provision 
of which It IS pecuharly true that a page of history 1s worth a volume 

cess. 

of logx "'3 

A.  THE HISTORICAL DEVELOPMEST OF 
THE RIGHT AGALVST S E L F - I ~ C R I i ~ l . ~ A T I O ~ ~ -  

Fifteenth-century England had three different systems for the 
admimsrration of criminal law: the common Ian system, the eccle- 
siastical legal system, and the Star Chamber legal syatem I' The 
common law system x a s  accusatorial in nature. that 1%. the cornmu- 
mty accused an alleged wrongdoer of a crime and then the state ac- 
cused him by meana of a grand jury indictment Trial procedure con- 
siared of m-murt examination of witnesses and of the defendant The 
types of crimes prosecuted were such offenses as larceny. robbery. 
assault and other 'common" offenses 

The edeeiastical courts and the Star Chamber proceeded in an 
inqumtarial manner The ecclesmsncal courts tried to expose reli- 
gious heretics. and the Star Chamber tried TO uncover persons who 
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held seditious beliefs In these courts, an official administered an 
oath ez officm" to the defendant and ordered him to "tell the truth to 
the full extent of his knowledge as to all things he would be ques- 
tioned about, without [being advisedl . . whether or not he was ae. 
c u e d  or of the nature of the questions before administration of 
the oath "le 

The oath ex officm compelled the defendant to incriminate himself 
if he held opinions that were offensive to the crown or to the church 
The compulsion resulted from the "choices" given to the defendant. he 
could refuse the order to talk, and be held in contempt of court; he 
could enswer the questions truthfully. and merimmate himseli; or he 
could lie under oath, and commit perpry.'* This "cruel tnlemma" left 
the defendant no real choice. The eompulsmn was legal in the sense 
that the order to testify came from a court 

During the next two centuries. the basic unfairness of the proce- 
dures employed by the Star Chamber and ecclesiastical courts led to 
growing opposition to the use of the oath ex of f i cmzo By 1604 the first 
Parliament of James I presented the king a petition asking that the 
oath e r  offie~o "whereby men are forced to accuse themselves, be more 
sparingly used '"' Opposition to the use of the oath ex officLo in com- 
bination with an order to testify intensified By 1641 Parliament 
abolished the Star Chamber and elimmated the criminal Jurisdiction 
of the ecclesiastical courts. The u8e of the oath ex off iao was abolished 
~n the same year 22 These reforms, however important, did not estab- 
lish the right against self-incrimination 

Defendants were usually not examined upon oath by the 
common law courts, but they were questioned freely about 
criminal activities and pressed by the Judges to amwer Pro- 
tests against such questiamng were not r a sed  until after the 
oath es officm had been condemned because ofits association 
with the [Star Chamber and ecclesmstical courts1 During 
the mid-seventeenth century. several eases recorded the 

".lmenean Bar Foundation Sources a i  Our Libernes 129-32 IR Perry ed 19591 

" I d  at 132 
[hereinafter Liberties 

**id at 428 
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growng opposition to the practice of the common lax 
courts . The old habit of questioning the accused [during 
common law criminal tnalsl did not complerely die OUT 

howe>er. until the beginning of the eighteenth century '* 
An important new legal principle knoan as the nght against 

aelf-mcrimmatmn had taken root in England and ~n America Folloa- 
ing the American Revolutionary War. SIX states included the right 
against self-mcnmmarmn in their consmutiom "To ensure that the 
nenly-formed Federal Government could not commit political and re. 
ligioua persecutions through the judicial proceas as in England. the 
piopoaed fifth amendment to the Federal Constitution contained a 
clause prohibiting the Federal Gorernment from compelling any per- 
ron to be a ~ i t n e s s  against himself m any crimmal case '' 

The requisite number of states ratified the Bill ofRight3 containing 
the fifth amendment's right against self.lncrlmmanon in l i 9 1  '' 
Dunng  the first century of Its existence, however. the Supreme Court 
l m m d  the applmtmn of the fifth amendment to federal cnmmal 
trial proceedings '- Thus, state criminal proceedings were not 
affected by the fifth amendment nght againet self-inenmination 
Furthermore even in federal criminal proceedings, the common law 
rule of confessions exclus~rely governed the admissibility of extra- 
p d m a l ,  or out-of-court confessions '' Consequently the right against 
self-mcnmination protected only wtnesses including the accuaed if 
he testified during a federal cnmmal proceeding The trial judge im- 
plemented the right against .elf-incnmmatmn by mfarmmg the wit- 
ness of his nghr to refuse to answer a question The judge. however 
cautioned rhe wtness  that he could refuse t o  a n w e ~  the question 
only If the response was mcnmmatmg or if it might lead to Incnmi- 
natmg mformation '' 

Confessions ar that time were dealt with in both state and federal 
cour r~  under the common law rule 30 The Supreme Court specifically 
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adopted the common law rule m 1884 '' In 1891, however. the Su- 
preme Court decided Bram u. UnLted States 32 Bram announced a 
radical departure from prevmud precedent when It declared that 

[ ~ l n  criminal trials, in the courts of the United States. wher. 
ever a question arises whether a eonfessmn LJ incompetent 
because not voluntary, the issue 18 controlled by that portion 
of the Fifth Amendment to the Constitution of the United 
States, commanding that no person "shall be compelled in 
any criminal ease to be B w h e s s  agamst himself '"' 

Brom interjected the fifth amendment's right against self-incrimi- 
nation into a totally new area. the body of law concerned with the 
admissibility of confessmns Although this was B novel legal concept. 
its practical significance was limited by two circumstances. First, 
Bram was a federal criminal ease and thus had no impact on s a t e  
confession law 34 Second. "while the language Iof Braml was never 
expressly diaavowed in subsequent ease8 anamg in the federal courts 
the [Supreme] Court Seeme nevertheless to have proceeded along due 
P ~ O C ~ S S  standards rather than the self.incnmination analysis ""The 
Supreme Court de.emphasized Brorn, citing It with approval in only a 
few cases Bram faded in significance until 1966, when the Supreme 
Court cited it as supporting authority for Its landmark decision m 
M r a n d a  D Arzzzona.3' 

B. THE HISTORICAL DEVELOPMENT OF 
THE COMMON LAW RULE OF CONFESSZONS 
AND THE DUE PROCESS VOLUNTARINESS 

DOCTRINE 
As the nght  against self-incrimination developed, the law of con. 

feehsmns developed on a parallel course, and sometimes these area8 
crossed paths. Professor John H. Wigmore identified four stages in 
the development of the law of These stages will be used 
8s the framework for analysis in this section '' 
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The first stage in the development of the law of confeasions oc- 
curred during the sixteenth and seventeenth centuries No rule or 
practice existed far excluding confessions from admission at a erim- 
mal tna l  Judges admitted ail statements made by a defendant 
Torture, threats, promises, and other means of coercion were 
routinely used to ohtam a confession for use at trial against the 
defendant." 

The aecond stage m the development of the law of confessions be- 
gan ~n the second half of the 1700's." The practice of cnminal law- in 
the common law courts improved gradually with the passage of rime 
and B ne\\- rule concerning the use of confessions emerged Judges 
recognized that a confession. "as an extrajudicial statement. 
would ordinanly be obnoxmus to the hearsay [exclusionary1 rule "" 
Therefore, the confession should not be admitted into evidence unleas 
there exijted independent mdma of trustworthiness. If there was 
such m d n a .  the confession could be excepted from the exclusion. 
ary prou~smn of the hearsay rule Judges concluded that a confession 
was in effect an admission against interest by B party to the proceed- 
ings, one of the recognized hearsay exceptions. Thus, the admission 
against intereet by the defendant provided the necessary indicia of 
trustworthiness. allowing the confession to escape the exelusmnary 
provision of the hearsay rule '' This new rule become known a6 the 
common law rule of confesmana It 1s important not to confuse this 
rule with the broader and more general law of confessions At this 
point in history, the common law rule of confessions was the exclusive 
component of what would grow t o  he the law of confessions. 

What if torture, threats, or promises negated the necessary indicia 
of trustworthiness? The new common l a w  rule of confessions excluded 
the confession If such means had been used to obtain I t  The judges 
reasoned that the use of coercion, threats, and promises discredited 
the confessmn." Judges wanted to admit only reliable and trustwor- 
thy confession8 The rule wab intended to protect the fact-finding pro. 
teas Any benefit to the defendant resultmg from the exclusion of his 
eonfessmn was incidental 

. .  

. . . . . . . . . .. . r _ .  I .., 
the use of torture i o  exrracf conleaman3 wai  common and confessions 10 obtained weie 
employed evidentially virhaut acrvp1e"id 

. Id  0 819 81 296.37 
'21d 9 816, at 290.31 
' j l d  
'*Id 1619. at  295 
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Dunng the initial period of the common law rule's development, 
very feew confessions were e~c luded . '~  The defendant had the near 
mpossible burden of showing that he was subjected to serious mer. 
cion. resulting in an untrustworthy confession "At this stage, then, 
the doctrine . [was1 a perfectly rationale one Confessions apparent- 
ly untrustworthy a8 affirmation of guilt are excluded ''M 

The third stage of the law of confessions occurred from the begin. 
nmg of the 1800s to the latter part of the same century '' The attp 
tude of the judges gradually turned 180 degrees and reached a pomt 
where confessions were very difficult to admit into evidence Judges 
held a very strong prejudice against the use of confessions a t  tnal .  
Professor Wigmore give8 three reasons for the shift in opinion by 
nineteenth-century judges 46 

F w t .  most cnrnmal defendants were from the lowest echelons of 
society. Defendants were usually poor people with little or no educa- 
tion They had been conditioned generation aRer generation to be 
subservient to social supenora and to government officials. Judges 
believed these types of defendants were very susceptible to undue in- 
fluence from persons in authority. Thus the defendant might confess 
falsely If he felt pressured to do so 4s 

The second reason for the prejudice against admissibility of canfes- 
smns was that evidentiary mues often had to be decided by isolated 
judges without the benefit of consultation with colleagues "The re- 
sult was that judges commonly preferred to eliminate the question. 
able evidence altogether. [including confessions] and to solve all 
questions that were even arguable 

The third reason was thatjudges believed the rules of procedure at 
common law were fundamentally unfair to the defendant Spec~fical- 
ly. the defendant could not testify under oath at his own tna l  because 
he was conadered an inmmpetent wtness 'l The c o r n o n  law comid- 
ered the defendant incompetent because he was an interested party 
m the proceedings, and as such, he might have a propensity t o  testify 
falsely. Many judges refused to admit the confession as a way to 
balance the scales of justice between the individual and the govern. 
ment. Fairness required that If the defendant could not testify, then 
his confesmon should not be admitted 

in favor of the accused '"' 

*'Id 
*#lid 
' - Id  + 820, sf 297 
'Old 1820a at  298.301 

8% 299 
~ " l d  
i l ld nt 300 
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The three reason8 for nmeteenth-century Judges' prejudice against 
confessions were legitimate The problem was that the courts con- 
tinued to articulate the traditional common law rule of testing confes. 
310m for trustworthiness as the legal foundation for their decisions 
when in fact their decisions were based on the totally different policy 
concerns mentioned above "Hence an irreconcilable conflict between 
the normal and accepted theory or principle for excluding confessions, 
and the abnormal use practically made of It for ulterior purposes. 
Ide~elopedl."'~ Many decisions seemed absurd unless the ulterior mo- 
tives behind them were understood Judges declared confessions to be 
untrustworthy upon the slightest excuse, no matter how preposterous 
the rat10nale.'~ 

By the latter part of the 1800s. the fourth stage in the developmenr 
of the l a i r  of confecsmns began '' Advaneec m c n m ~ n a l  procedures, 
such aa granting the defendant the right to testify, reduced the ng -  
nificanee of the ultermi justifications for excluding confessions The 
Courts were returning to the onginal purpose of the common law rule 
of canfeismns. the concern with trustworthiness. The law of confes- 
mons turned another 180 degrees, back to where i t  w a s  a t  the begin. 
mng of the 1800's 

In 1884 the Supreme Court adopted the traditional common law 
rule of confessions m Hopt o This was the Court's first deu. 
a i m  concerning the admission of a confession It declared that 

the presumption upon which weight 1s given to such ~ Y I -  

dence . . ceases when the confession appears to haxe been 
made either m consequence of inducements of a temporal na- 
ture, held out by one ~n authority. touching the charge pre- 
ferred, or because of a threat or promise by or in the presence 
of such person. which. operating upon the fears or hopes of 
the accused, in reference to the charge. deprives him of that 
freedom of will or self-control essential to make hi3 confes- 
sion voluntary within the meaning of the law" 

The Court excluded the confession on the traditional policy that 
under certain cmcumLances, involuntarily obtained confesaiona were 
nothing more than untrustworthy hearsay 
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The exclusive use of this policy for determining the admissibility of 
confessions w a ~  challenged in 1897 when the Supreme Court decided 
Bram U. United Stotes There, for the first time, the Court Inter. 
Jetted fifth amendment right against self.mcnmination concerns into 
the equation for testing the admissibility of confessions Brom, 
however, did not have a significant impact on the federal law of con- 
fessions, and it had no impact on the law of confessions in state 
junsdrctmn~. '~ 

Legal scholars voiced other challenges to the exclusive use of the 
traditional common law rule dunng the first half of the ~ ~ O O ' S . ~ ~  Pro. 
fessor Charles T. McCormick recognized the validity of the traditmn. 
a1 common law confessions rule, but he also saw the need for exclud. 
mg confessions to support the policy that law enforcement officials 
should treat suspected and accused persons m a humane and dig- 
nified manner He believed the u ~ e  oftorture, mtimidation. and other 
"third degree" police tactic8 corrupted the judicial procese and was 
fundamentally unfair to the defendant Professor MeCormick argued 
that the trustworthiness of a confession should not be the only issue 
in determmmng admmsibilay.61 

In 1936 the Supreme Court adopted the policy of fundamental fair. 
ne86 as part of the law of confessions in Brown U. M m m p p i  62 This 
was the Court's first case dealing with the admisshlity of a confes. 
sion arising from a state court. In Broun,  brutal tortwe was used to 
obtain the confession admitted in evidence against the defendant Af- 
ter the murder of a white farmer m rural Mimesippi, police officers 
suspected a poor black man named Brown as the killer. Police officers 
arrested Brown and pretended to lynch him twice in an attempt to 
induce a confession, but Brown refused to confess He was released, 
but two days later he was rearrested and whipped with ropes and 
studded belts until he confessed to the murder 

The Supreme Court drew a distinction between the right against 
self-incrimination and the right to due process. The Court found only 
the latter t o  have been violated and concluded that 

the question of the right of the State to withdraw the p r w  
ilege against self-menmmatmn is not here mvolved. , , 

161 



MILITARY LAW REVIEW [Val. 123 

The compulsion to which the quoted Statements refer 1s that  
of the processes ofjumce by which rhe accused may be called 
as a wirness and required to testify Compulsion by torture 
to extort a confession IE a different matter 

It would be difficult to caneelre of methods more revolting 
to rhe eenee ofjustice than those taken LO procure the confes- 
sions of this peritmner and the use of the confessions thua 
obtained as the basis for conviction and sentence was a clear 
demal of due process 

The Supreme Court did not apply the Eram rule for two reasons 
First. the Bram rule applied only to federal triale. and Eraun w m  a 
state trial Second despite theErom rule, the Supreme Court in 1936 
viewed the right against self-incrimination as a protection a i d a b l e  
only during the trial itself and not before that  time 

The s~gmficance ofEroii,n was that  IT created a fourteenth amend- 
ment due process protection and that  it applied the protecrion TO state 
criminal proceedings Fol lowng Brown, the Supreme Court, an occa- 
emn used rhe due procees clause of the fourteenth amendment to ex- 
clude confessions obramed by methods that  were fundamentally un- 
fair to the defendant. For example. in 1940 Chomhers L’. Floridab6 
recognized that  mental coercmn. not just  physical torture. could be so 
extreme as to violate due process There. the police arrested the ac- 
cused without a warrant .  held him Incommunicado. and subjected 
him to  continuous interrogation far five days 

In 1941 Lwenbo L C a l i f o m i P  clearly distinguished the tradltmn- 
al common law rule of confessions and Its objective of excludmg only 
unrelmble confesamns from the due process requirement of the four- 
teenth amendment and its objective of ensuring fundamental f a r -  

The aim of the [common law1 rule that  a confessmn I S  in- 
admmslble unless it vias volunranlg made I S  to exclude false 
ewdence The aim of the requirement of due process 1s 

not to exclude presumptively false evidence bur to prevent 
fundamental unfairness in the use of evidence, whether t rue 
or false 67 

ness 

Brown. Chambers, Lisenha. and other Lmportant decisionsbd relied 

“‘Id r r  28s 286 emphaiis added, 
‘1309 u s  227,1940 
“6314 U S  219 81941 
* l d  BL 236 Irmphasii added 
%a)nei I I l a r h m g t o n  373 C S 603 819631, Rogeir \ Richmond, 366 U S  834 

18618, ~ l ~ ~ k b ~ ~ ~  *labama, 361 u s  199 1980 Ivsm, Indiana 336 U S  49 
11919 .Arhcrait% Tenneiaee 3 2 1  U 5 143 1941 
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primarily on the fourteenth amendment due process voluntariness 
standard rather than the traditional common law trustworthiness 
rule of confessions. "Over the next several years [after Lisenbol, 
u,hile the Justices continued to u ~ e  the termmology of voluntariness. 
the Court accepted at different times both the concepts of trustwarthr- 
ness and of eonstitutronnl fevness' '69 By 1951. when the Uniform 
Code of Military Justice became effective. the American law of con- 
fessions emphasized both of these policy r e a ~ o n ~ "  

On the narrower topic of rights warnings, state and federal law 
differed in one major way in 1951 In state criminal cases, warnings 
by law enforcement officers concerning the right against self-incnmi. 
nation played a small role ~n the law Warnings were a factor, among 
many others, to be considered under the totality ofthe crcumstanees 
ar part of the due process voluntanness doctrine The Supreme 
Court did not require the application of the fifth amendment's nght 
agamst self-incrimination protection to state proceedings. 

In federal cnmmal cases. Congress required prompt arraignment 
before a federal magistrate for persons arrested by federal law en- 
forcement officials " Under Federal Rule of Criminal Procedure 5(bl, 
the magistrate had a duty to warn the suspect of the charge against 
him, that he had the right to remain silent. that if  he chose to say 
something It could be used against him at trial, and that he had the 
right to the assistance of a lawyer '' 

In order to make this rule effective, the Supreme Court decided in 
M c N a b b  U. Umted States74 that if the government unneeeasanly de- 
layed the arraignment of the accused, a resulting confession would be 
inadmissible Lower federal courts initially interpreted the McNabb 
decision as part of the due process voluntariness doctrine and aceord- 
ingly treated an unnecessary delay in arraignment as a factor to be 

"Canstituflvn vfthe Dnited Stares ~ v p m  note 24 ar 1130 lemphani added) 
Y n  Rogers \, Rlrhmond. 365 U S  534, 540-41 19611 ten years afier enactment uf 

the U C W .  the Supremo Court declared 

To be sure. confsaalana cruell) exrorted may be and ma) hare been t o  an 
uncertain extent, found t o  be unfrurtworrhy Bur the conit~tuflonal pr~n- 
ClPle of excluding eonfesslani that  are not iolunrars does not rest on thli 
cons>derarmn Indeed, m man) af the cmsea m which the command af the 
Due Procesa Clause has compelled u& t o  reieise irate conviirmne ~ n , ~ l s .  
ing the use of ronfeaslonb obtained by imBermlscible methoda mdepen 
dent eorrvboratrngevidencelefihttled~vbtoftherrurhofvhar thedefen- 
dam had eonfeared 
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eonaidered under the totality of the circumstances in determimng the 
volnntariness of the decision to confers The Supreme Court en- 
pressl) rejected thia interpretation p i t  five years after MclVobb in 
Cpshow C. L'nrted Stotes,'6 when It proclaimed that if the govern- 
ment unnecessarily delayed the accused's arraignment the confes- 
sion was per se Inadmissible The Court reasoned that Congress 
pan ted  the accused a right t o  be promptly warned of his conitmtmn- 
al nght againct self-inerimmatmn. therefore the voluntanneis of the 
confession was not a relevant matter in this inquiry The totality of 
the circumstances teat was not triggered unless the government could 
first show that It had arraigned the accused promptly. Consequently, 
federal law enforcement officials had to overcome the Mc,Vabb 
prompt arraignment hurdle the due process voluntanness hurdle -' 
and the traditmnal common l a w  trustworthmesa hurdle to get a con- 
feesmn admitted into ewdence 

Since the Mc.Vabh rule was a means to enforce the Federal Rules of 
Cnmmal Procedure it did not apply to the State$. Furthermore. since 
the Court promulgated this rule pursuant to its supervmary power 
over loner article I11 federal courts, I t  did not apply to courts-martial. 
because the Supreme Court did not have any supervisory power over 
military tribunals 

In aummary. by 1961 the American civilian law of confessmna 
rested pnmanl) on the due p r o e m  voluntanness doctrine The tradi- 
tional common law rule of confessions was still a part of the larger 
law of confessmm, but It was no longer the only consideration The 
nght against self-merimmation was applicable only in the court 
room. and only to the extent the trial judge believed a particular 
question might evoke an incriminating response. Outside the court- 
room, federal law enforcement officials had to arraign the accuaed 
promptly, at which time the accused was warned ofhis right against 
self-incnmmatmn, but State law enforcement officials had no duty to 
arraign promptly or to provide warnings 

~ T a n a t i t u n o n  olthe United Srarei s u p m  note 2 4  sf 1126 n 14 
.'335 0 5 410 ,19481 
-Federal law eniarcemenr oificiala had 10 lollow the due proteai requirement8 a i  the 

filth amendment rather than the fourteenth amendment due process clauie rhrch 
applied 10 atate law enforcement aifilcials 

'*Sea 'g Burn;, ,l'>l3"" 316 u s  137. 145 n 12 819631 
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111. DEVELOPMENT OF THE RIGHT 
AGAINST SELF-INCRIMINATION ASD THE 

YEAR 1951 
n r m  TO WARN IN THE MILITARY TO THE 

Part I11 reviews the development of the right against self-incrimi- 
nation in the United States Army, and by 1951 all the armed forces, 
n t h  a focus on the creation and evolution of the warning require- 
ment The time period covered 1s from the first Amencan Articles of 
War of 1775 to the Uniform Code of Military Justice of 1961 Fire 
atages in the development of the right against self-incrimination are 
important in the discussion. 11 pre-recognition: 21 recognition, 3, ear- 
ly development; 41 independent respect: and 5) expansion 

A .  PRE-RECOGXITIOAV OF THE RIGHT: 1775 
TO 1806 

The Articles of War of 1775 were the firat enactment of Amencan 
military law ’’ They were copied from the British Articles of War in 
effect in 1775, which in turn were based on the continental European 
civd law Interestingly, the Anglo common l a w  dld not have a 
Strong influence on British military law As a result. 

our [Ameneanl military law has always borne many n t r k  
mg resemblances to the civil law. as contrasted wlth the 
Anglo-Amencan common-law Over the years. many rules 
and practice8 [were] brought oyer from the common law 
such as the presumption of innocence, the prioiiege against 
Self-incriminotmn, and the common-law rulea of evidence 

The 1776 Articles of War contained no reference to the nght 
againat self.incrimmation and no provmon for the use of common law 
rules of evidence. The 1775 Articles truly reflected the mark of the 
c m l  law mqmsmrial  legal system In 1776 the Continental Congress 
revised the Articles of War and expressly rqeeted the nght agamst 
self-incnminatmn. Section XIV, article 6 of the 1776 Artlelea of War 
authorized compulsory testimony, declaring that ‘[alll persons called 
to give evidence. in any came, before a court-martial, who ahall re- 

Wmthrap, hlilirary Lair and Precedents 959.60 2d ed 19208 
“Id at 931-946 
“96 Cong Rec Pf 1, 1353 19501 irpnnied ~n Dep’t of Navy Congre~3~onal  61uor 

Debate on the Uniform Code of l l l l ltari Jusrlce Pub No 9ND-P-1978, at 189 (em- 
phairs added 
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fuse to give evidence, shall be punished for such refusal at the discre- 
tion of aueh court-martial "" 

The accused ordered to testify before a caurt.martial was truly corn 
pelled to mcriminate himself if he u as in fact guilt) The combination 
of an oath and a lanful order t o  testlfy placed the accused in the Same 
"cruel trilemma' that Englishmen faced prior TO the abolition of the 
oath ex off iez  in 1641 Thus, the first two enactments of law for the 
discqlme of the American army created an mqumtorial crimmal 
system of l a r  

B. RECOG>VITIOS OF THE RIGHT: 1806 
Article 69 ofthe 1806 revision of the Articles of War recognized the 

nght against self.menminanon far the first time in American mili- 
tary law It stated in pertinent part that 

Ltlhe Judge advocate or some person deputed by him 
ehall pro6ecute in the name ofthe United States of America. 
but shall so far eonnder himself as counsel for the prisoner. 
after the said prisoner shall have made his plea. as to object 
ID any leading question. to any ofthe witnesses. or any ques- 
tion to the prisoner. the answer to u h z h  m g h t  tend to an- 
c i i rn ina te  himself54 

The authorization for compulsory testimony contained in the 1776 
AmcIes was eliminated In its place stood the first statutory recogni- 
tmn of the right against self-incnmmation in the American military 
The prosecuting judge adrocare uws responsible far ensuring reapect 
for the right against self-mcrmmation held b? the prisoner or by the 
accused Witnesses other than the accused did not enjoy the protec- 
tion of the right. becauae the Judge adxocate had to object Io  mcrlml- 
nating questions put only to the accused The Judge advocate acted as 
"~oanael  for the prisoner." not as counsel for all wtnesses Thus. the 
1606 Arricles of War selectively incorporated one of the most fun- 
damental nghta of Anglo.American Jurisprudence It was recognized 
howeve,. on15 a t  the court-martial There uas  no Statutory reeognl- 
t m  of the nght at prelimmar) heannga or investigations *- 
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C .  EARLY DEVELOPMENT OF THE RIGHT: 
1806 TO 2916 

I Act of1878 

The Act of March 16, 1878.86 granted an accused the right to testify 
a t  his court-martial d he chose to, but he could not he ordered to 
testify. This statutory change reflected the trend m the common law 
rules of evidence of admitting more evidence by relaxing the tom. 
petency requirements The statute reinforced the nght agamst 
self-incrmmatmn by declaring that the accused's "failure to make 
such request [to testify1 shall not create any presumption against 
hnm''6s This proviaion strengthening the nght against self-inenmi- 
nation reflected the position taken by the Supreme Court in W h o n  u 
United States In Wilson the Supreme Court established the rule 
that the government cannot adversely comment on the accused's re. 
fusal to testify a t  trial The accused's refusal to testify was based on 
the fifth amendment right against self.incnmmation, and if the gav. 
ernment was permitted to adversely comment on the accused's in- 
vocation of hm right, the constitutional protection would be effective- 
ly nullified. 

2.  Instri/cttons for courts-,Zlortia1, 1891 

The 1891 Instructions for Courts-Yartiale2 provided the first com- 
prehensive procedural guide for the conduct of courts-martial The 
Instructiona reinforced the right against self-mcnmmatmn by reiter. 
ating the statutory duty of the judge advocate to object to meriminat. 
mg questions put to the accused 

The Instructions, however, went further than the statutory mmm- 
mum requirement In describing additional duties of the judge advo- 
cate the Instructions required him t o  observe a limited portion of the 
common law rule of confessions The Instructions stated that the 
judge advocate 

may ask a prisoner how he intends to plead, but, when the 
accused IS an enlisted man, he should, in no case, try to ~ n -  
duce him to plead guilty, or leave him to Infer that, if he does 

"Act of >larch 16 1873. eh 35, 20 Star 30 
'?d 
'"149 U S  60 65 (1893, 
" I d  ar 65 The Supreme Court said that Lo slhu the pmiecuimn to  comment on the 

accuaed'i decision ro  invoke his nght againif self-mcrimmatmn dmeparded the BC. 
cuaed 3 preiumpmn of mnacsnce 

*'A Murre), Insrrucnana for Courts-Martial rZd sd 1891) 
"Id a t  9 
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so. his punishment  w11 be lighter When however such a 
plea 12 coiunlari/> and mtelligentl>j made. the judge advocate 
should properly advise the prisoner of his n g h t  to offer e n -  
dence m explanation of his offense '' 

The plea of guilty uas a judicial confession The Instructions ad- 
monished the judge advocate not to say or do anything which might 
make the enlisted accused think he would receive a benefit from 
pleading guilty '' Application of both the constitutional n g h t  against 
self-incnminatmn and the limited portion of t h e  common law rule of 
confessions. however, was again confined to the courtroom '' 

The Instructions also required the judicial confession be made 
voluntarily and mtelhgently This requirement demonstrated an ear- 
ly concern m the Army for ensuring the accused not only pleaded 
guilty of his own free will bur also a concern for ensuring the accused 
understood the caniequences of his actions 

3 Act of2901 

The Act of March 2. 1901 *' contained the next specific s t a t u t o q  
reference to t h e  r ight  against self.mcnmmanon tn the Army This 
s ta tute  allowed the Army to compel "attendance of cirilian witnesses 
a t  courts-martial by certifying the witness' refusal to appear or tes. 
tify to a federal district court far t n a l  of the issue "'To protect c ~ v i l -  
>an w~tneases from possible abuse by courts-martial. the  act included 
the following pronso ''no w i t n e ~ e  shall be compelled to mcriminate 
himself or to answer any question which may rend to incriminate or 
degrade him "" C n h a n  witnesses were thus assured of t h e  right 
against  self-mcnmmarmn a t  courts-martial They were also given a 
nanconsnrutionally baaed protection against degrading questions.'"' 

The fact t h a t  this  a ta tute  pertained only to c iv~l ian xitneeres cre- 

"id at 10 emphall i  a d d d  

"The common law 
uhile the right again 

dppliiable onI? to  the enlirfed accused 
a8 applicable t o  all accused8 This high- 

mmon Iau iule of confeirionr and the 
narion The farmer IS not  intended t o  

'9"armg &:tf of 1901 
BPI, 

'Thlr  nonconrfitufional p r o t e ~ t l m  rrrached itself to t h e  right againat i e l i  incrimi 
natmn It canrlnued l i i  attachment t o  the right and tadai, 11 embodled I" UCZIJ arucle 
311c 
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ated some doubt about rhe applicability of the Act's proviso on 
self-incrimination to Army wttneses. This doubt about the status of 
Army wirnesses other than the accused was an important factor in 
triggering the "Independent Respect" stage of development 'Ox 

4 Manual for Courts-Martmi, 1905 

The 1905 Army Manual for Courts-Martial1OZ tried to resolve the 
confusion regarding who *-as entitled to rhe protection of the nght 
against self-incrimination by reiteratmg the l a n c a g e  of the proviso 
in the Act of 1901, and omitting any language chat implied the pro. 
vis0 pertained only to civilian witnesses. The Manual simply stated 
that ''no witness shall be compelled to menminate himself or to 
answer any questions which may tend to Incnmmate or degrade 

Unforrunarely, this phrase did not settle the mue,  becauae hlm .>I03 
immediately followmg chis language there was a footnote to the Act 
of 1901, which was the source of the confusion in the first place. 

Of greater importance, the 1906 Manual purported to make a 
wholesale adoption of the common law rules of evidence The duty of 
the judge advocate not to induce an enlisted man TO plead guilty was 
retained, but the discussion about voluntary and intelligent pleas 
was deleted.104 To fill the void left by the deleted pronsmn. a new 
section entitled "Exammation of Witnesses" was added. It stated that 

[clourts-martial fo l lon in general, 80 far as [possiblel, the 
common.law rules of evidence as observed by the United 
States courts ~n cnmmal cases, but they are not required by 
statute to do so, and a certain latitude in the introduction of 
evidence and the examination of witnesses, by an avoidance 
oftechnical and restrictive rules, is permissible when it LS in 
the inteieSt of the administration of military justice lo' 

l'lSre mfm notea 107.20 and accornpanilng text 
l''h Manual for Caurts-I*Iariid Court8 af Inquiri and Retiring Baarda and of 

Orher Procedure3 Under Mhtar).  Law, rev ed 1905 [hereinafter MCM 19061 

he c~mplere change from the ICY, 1091 Lo the MCM, 1905 folloua The uordi 
the I C M  1891, bur not ~n the 1905 hIenva1 for Courii- 

may a& B pnaaner how he intends to  plead, but when the accused 16 an 

evidence ~n explanation of h x  offense I 
MCM 1906 at 23 
'%CM 190s ~t 44 
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Thi3 was a s>gmficant change from the 1891 Instructions far 
Courts-Martial which selectively incorporated a very limited portion 
of the common law rules of evidence The common law rules of e m  
dence in force in federal courts, including the rules pertaimng to eon- 
fessions. nould now be applicable a t  courts-martial, unlesz their ap- 
plication vas not in the ,"teres of the admimstratmn of military jus- 
tice This meant that confessions, not j u t  pleas of guilty, had to be 
voluntary to be admissible, unless there was some other indication of 
reliability The 1906 Manual retained, however, the different rules 
for enlisted and officer personnel concerning judicial confessions.'"6 

In summary. the highlights of the early deielopment stage uere as 
follows. The Act of 1878 strengthened the accuseds nght against 
self.incnmmation at courts.martial by forbidding adverae comment 
on the exercise of the nght The 1891 Instructions far Courts-Martial 
reiterated the nght against %elf-mcnmmatmn and adopted a limited 
portion of the common law rule of confessions regarding judicial con. 
fessmna of enlisted accuseds. The Instructions also required the ae. 
euseds plea of guilty to be voluntaq and intelligent The Act of 1901 
assured c~v i lmn  witnesses the right againat self-incnmmatmn at 
eourts.martml, but led to uncertainty concerning the applicability of 
the nght against self.incnmmatmn to Army wnnesses The 1906 
Manual for Courts-Martial unsuccessfully attempted t o  clarify this 
uncertainty. but more mportant ly .  the Manual adopted the common 
law rules of evidence wholesale The common Ian rules of evidence. 
hanever, could be avoided in the interest of "military justice.' 

D.  IA'DEPELVDENT RESPECT FOR THE 
RIGHT: 1916 TO 1917 

1 Acto f1916  

The ACT of August 29, 1916,'"' established the 1916 Articles of 
War This !\,as the firsr attempt to make large scale. significant revi- 
sions t o  the Articles of War. which had been basicallr unchanged 
since the Revolutmnary W a r  The 1916 Articles of War contained a 
new a r ~ i c l e  entitled "Campulaary Self-Incrimmanon Prohibited.' 
arrlcle 24' 

No witness before a military court. commission, court of in- 
quir), or board or before any officer, military 07 civil, desig- 
nated to take a deposition to be read in evidence before a 
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military cour t  commissmn. court of inquiry, or board. shall 
be compelled to inmmmate h~mself  or lo  answer any p e s .  
t iom which may tend l o  incriminate or degrade him lo4 

General Crowder, the Judge Advocate General. testified before 
Congress that article 24 extended the protection against self-incnmi- 
nation to all witnesses a t  all formal hearmgs. not just those com- 
pelled to testify pursuant ta the Act of 1901 Thus, article 24 made it 
clear that the protection against self-incrimination was of general 
application to all witnesses a t  courts-martial and other quasi-judicial 
hearings in the Army 

Why waa the right against self.incriminatmn extended beyond the 
court-martial? To answer this question, the concept of "compulmon." 
8s discussed in part I1 above, must be kept m mind Compulsion re- 
sulted from placing a witness under oath and ordering him to testify. 
Quasi-judicial hearings had the authority TO compel a witness in the 
same manner as a t h w  it  was logical to expand the 
right against self.mcnminatmn to such hearings 

2 Manual for Courts-'MartZal, 1917 

The 1917 Manual for Courts-Martial"' also gave independent re- 
spect to the nght against self.mcnmmation Paragraph 233 of the 
Manual wae entitled 'Compulsory Self-Crimination Prohibited 'I It 
stated that the "Fifth Amendment [nght against self-inenmination] 
applies to trials by courts-martial and is not limited to the person on 
trial. but extends to any person who may be called as a witness.'i1Z 
This laid to rest any doubt about the applicability of the right against 
self-mcrimmatmn to military witnesses. 

The 1917 Manual also contained a discuasion of the common law 
rule of confezsmns. Paragraph 225, entitled "Confessions." declared 
that ''Idnother exception to the rule excluding hearsay evidence is 
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the rule that admits testimony as to confessions of guilt made by the 
accused"'" Paragraph 225 required the confession to be entirely 
~ o l u n t a r y " ~  before it could be admitted. explicitly s a t ing  that ' t he  
reason for the rule 1% that where the confession 1% not thus voluntary 
there 1s d r a y s  ground to doubt whether It be true "ll' Thie un- 
equivocal declaration of policy left no doubt that in the Army in 1917, 
8s in c~vihanlunsdictians, the common law rule of confessmns can- 
cerned m t h  trustworthiness of the confession, as measured by the 
degree of voluntanneas in obtaining the confeasion wae the only law 
applicable to admissibility of confesamns The canatitutmnal nght 
against self-incrimination u~as not a factor in the admissibility of eon- 
fessmns. nor was the due process etandard 

Significantly, paragraph 225 officially recogmzed, far the first time, 
that military rank could influence an accused to make a confession 
Paragraph 226 stared that "[in1 military cases. in view of the author- 
ity and influence of superior rank. eanfessmna made by [persons of 
inferior rank1 especially when [they are1 ignorant or Inexperienced ' 
were generally suepec~ The 1917 Manual eategonzed confessions 
made by persons of Infenor rank to a superior into three groups The 
government had to meet a different burden of proof for each to admit 
the confession. 

1 When the accused 1% "held in confinement or close arrear, 
[the confession] should be regarded as incompetent unless UEII ciearij 
shown not to h a w  been undulj influenced.""' 

2 When the accused 1s under charges. If there 16 ''even a slighL 
assurance of relief or benefit [madel by e w h  superior [the confes- 
smnl should not in generol be 

3 When there IS no showing that the confession was 'made under 
the influence of promises or threats, ete , . [the confession1 should, 
yet, in YEW of the military relations of the parties. be received u 8th 
rartron I ' 1 1 Y  

(In' 8ernphasi added 
I - id ,emphasis added 
" i d  8emphaiii added 

" I d  
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After identifying these potential sources of involuntary eonfes- 
mons, the drafters of the Manual recognized a new tool that was 
evolving in the investigatory arena TO reduce the potential for in- 
voluntary, and thus untrustworthy, confessions Paragraph 225 mdi- 
cated a preference for the use of a preliminary warning to be given 
during investigations 

Considering. however. the relation that exists between 
officers and enlisted men and between an investigating 
officer and a person whose conduct 13 being investigated, and 
the obligation demluing upon an investigating officer to 
warn the person investigated that he need not answer any 
question that might tend to incriminate him, eonfessmns 
made by soldiers t o  officers or by persons under investigation 
to investigating officers should not be received unless i t  IS 
shown that the accused was warned that his confession 
might be used agamst him or it 1s shown clearly in some 
other manner that  the confession was entirely voluntary 

The drafters of the Manual noted that an obligation to warn wa8 
deuoluing upon Investigators, but apparently was not yet a clear 
obligation This parsgraph implied that if a warning was given, the 
resulting confession should be presumed to be voluntary, and thus 
trustworthy Ifthe warning was not given, then an affirmative show- 
ing of voluntarmess should be required before the confesaian could be 
admitted The warning was only a preferred practice. not B require- 
ment. 

Even though the warning was substantively about the constitu- 
tional nght against self-incrimination, the preference fpr the warn- 
ing was based on the common law rule of confessions and Its concern 
for trustworthiness of eonfessmns The intent was to protect the 
fact-finding process. not the accused Any benefit to the accused was 
incidental. The souice of mvoluntanness, and thus the target that 
the warning was supposed to destroy, was the influence generated by 
rank and duty position in the Army. Therefore, the original p o l q  
objective behind the obligation to warn was to reduce the influence 
caused by the pressures of rank in the A m y ,  and thus reduce the 
probability of unreliable confessions 

The independent respect stage was an important period m the de- 
velopment of the right agamst self.menmmation. Article of War 24 
gave the right against self-incrimination independent recognition, 
and expanded the intended beneficiaries of the ngh t  to include mill- 

‘“‘Id lernphasx added1 
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tary wLtneSSeS Article 24 also extended the coverage of the right 
from courts-martial to quasi-judmal hearings The 1 9 1 i  Xlanual for 
Courts-Martial gme independent recognition to the right and recog- 
mzed the influence of military rank and the duty pmtmn of an Arm\ 
Investigator as potential sources of involuntary confessions The 1917 
Manual also articulated a preference for the use of preliminary warn. 
ings dunng investigations to counteract the effects of improper in. 
fluence caused by military rank and duty position 

It 1s important to understand that dunng this period of time lefer- 
encei to the 'voluntanness" of a confession dealt only w t h  the com- 
mon laa policy of trustworthiness afthe confersmn. not m t h  due pro- 
cess fairness co the accused 

E.  EXPAA'SIOA- OF THE RIGHT: 1917 TO 1951 
There were three legislative expansions of the right against 

elf-ineriminatmn folloxing the enactment of Article of K e r  24 m 
1916 At the same time. the common law rule of confessions as ap- 
plied in the Army continued TO expand 8 8  did the warning require- 

1 Act of1920 

The first expanmon of the nght agamst self-mcrimmation in the 
Army was the Act of June 4, 1920. vhich established the 1920 Arti- 
d e s  of This Act added the words "officer conducting any in- 
vestigation" to the list of forums mentioned in Article of War 24 
where a witness could not be compelled LO incriminate himself '" An 
officer designated to conduct an mvestigatmn now had to respect the 
witness's nght against self-menmmatmn R a e  :hi6 a "minor rev]- 

or was IL a significant ,rep in the evolution of the right m the I on ..I23 

Army9 A review of the probable reason ior the addition of the wards 
eupports the latter concIuemn 

The exact reason for this revmon LS not clear. however the expan- 
sion of Article of War 114 in 1916 may provide the answer Article 
114 authorized certain persons to administer oaths Until 1916, only 
persons directly involved with caurta-martial or quasi-judicial hear- 
inga were authorized to administer oaths Article 114 expanded the 
authority to a l l o a  '"any officer detailed to conduct an mvestigation" 
the pauer to admimeter oaths Officers "detailed t o  conduct an ~ n -  

ment 
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vestigation" could now legally compel testimony m the same manner 
as courts-martial and quasi-judmal hearings. Logically, therefore. a 
witness called before an officer detailed to conduct an Investqation, 
ehould be afforded the same protection that he would enjoy a t  the 
traditional criminal forums 

Although the change to article 114 was made ~n 1916, It appears 
that It took until 1920 to reconde article 24 with article 114. The 
pomt to appreciate IS that this seemingly minor change to Article of 
War 24 significantly expanded the boundaries restricting the right 
against self-inenminatmn beyond formal hearings to informal inyes. 
tlgatlans 

2 Manual for Courts-Martral, I921 

The 1921 Manual far Courts-Martia1125 made a change with re. 
Speet to rights warnings The obligation to warn first announced in 
the 1917 Manual was expanded, but I t  remained a part ofthe common 
law rule ofconfessions, concerned with the trustworthiness of confes. 
LLODS. The expansions and clarifications were threefold.1z6 First. m 
the 1917 Manual, the obligation to warn an accused was d e u o h n g ;  
in the 1921 Manual, the obligation had deuolved upon Investigators. 
,.e., the 1921 Manual firmly established the obligation to warn. 
Second. the 1917 Manual asked inoestrgoting officers to give the 
warnmgs; the 1921 Manual required investigating officers and other 
mdrtar). superiors to give the warnings. Finally, the 1917 Manual 
made no reference to civilian law enforcement officials havmg to 
warn; the 1921 Manual specifically stated that civilian police were 
under no obligation to warn under Article of War 24. 

">llanual for Courts-hlarnal. Cnited States Army, 1821 
"'The complere modifications 10 the portion of paragraph 2251bl. ahich contained 

the wemmng requirement, are rhawn below The ward8 ~n regular typeface were un. 
changed from the MCM. 1817, paragraph 2251bi In 1921, the wardr ~n ml~e , w e  
added. and the nards Kifhin brackera were deleted 

Where lhetonfersianuvs mad# t o a ~ i u a l m n  ~ n a u t h o n n , s u c h a s a p o l i i e  
officer making an O I I ~ S ~ ,  the fact that thr o f j m !  did not worn the pwmn 
that he need nalsai a w t h w  to inriminate himselfdoas not necessardy m 
~ L ~ d f p r e r r n i  the confession from baing ~olunlclr. But vh i r r  the confession 
LI m d i  to a m>l&taw bupeiiar ihs c a ~  as diffwint Considering Ihoueuer,l 
the rslarion that e x ~ s t r  between afficeri and enlisted men and betueen an 
lniestlgating officer and a peram whuae cvndum 1s being mumtigated 
[and the obligation devohmg i t  deiolsra upon an mveshgifing officer or 
other mdilari ~ u p r i i o r .  t o  wain rhe person investigated that he need not 
answer any quentmn that  might fend to incnminare him Hence. anfee- 
Q L Y ~ P  made by soldiers to officers or by pereons under ~ n r e b t l g a i m  to 
investigating officer3 should not be received unleii ~t I P  bhaun that the 
accusedwaa ibarnedthat hie canfessmnmlght beusedagarnif himor it l a  
bhovn clearl) ~n iome OtheI manner thar the canfeman WBP entirely 
vo1vntari 
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3 The Elston Act of1948 

The reeand legislatme expansion of Article of War 24 occurred in 
1948, with the enactment of the Elston Act 12i The Act added a 
second paragraph to article 24 

The use of coercion or uniorofui influence m mi manner 
whatsoever by any person TO obtain any statement. admis- 
~ i o n  or confession from any accused person or witness, shall 
be deemed to be conduct to the prejudice of good order and 
military disc>pline. and no such statement. admmmn or eon- 
fesamn shall be recemed in evidence by any court-martial It 
shall be the duty of any person in obtaining any statement 
from an accused to advise him that he does not have TO make 
any Statement a t  all regarding the offense of which he 1s ac- 
cused or being investigated. that any statement by the ac- 
cused may be used as evidence against him in a trial by 
eourt.mama1 

One writer believed the amendment contained three s~gnificanr 
points First. I t  adopted by statute the common law exclusionary 
rule already found ~n the lax of confessions. It adopted a warning 
requirement for the first time m a federal statute Finally. I t  made 
the use of coercion or unlawful influence to obtain a etatement a 
criminal offense Was thm the full extent of the importance of the 
amendment? Did the amendment merely adopt by statute the cam- 
mon law exclu8ionarr rule already found in the law of confessions? 
What was the sigmficance of statutorily requiring warn~nga? The El- 
ston Act resulted in a radically changed law of confessions as applied 
in the Army, accomplishing much more than the three points listed 
above. 

Under the common law exclus~onar) rule, judges meamred the 
amount of coercion used to determine if  an untrustworthy confession 
may have been given. The judges could admit the confession if some 
coercion. but not too much. was used If the government proved that 
the confession was m fact accurate. despite the use of a great deal of 
coercion to obtain it, the exclusmnary provision of the common law 
rule could be avoided The exclusive policy underlying the common 
law rule was to admit only reliable confessions 

->‘hctofJune24.1948 ch 626 9 214 41 Stat 792 The~Etwarknoiunsath~Elston 
Act because af Ohio Representative Elatan’s leadership ~n the enacrmenf of fh ia  
stature 

“Id art 24 lernphaiis added 
”Sei Lederer, i w m  note 96 ar 5 
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The amendment to Article of War 24, on the other hand, requmd 
exelusmn if mercion was used in "any manner whatsoever." The 
amendment drew a bright line for Judges to observe. Judges could no 
longer balance the amount of coercion to decide If the statement was 
reliable. Once the line was crossed, the statement was inadmissible 
Trustworthiness of the confession was not the underlying policy be. 
hind this new rule The true pohcy was to provide the means by whlch 
to enforce respect for the right against self-merunmation outside of 
the Courtroom. The amendment to Article of War 24 represented a 
radical change in the law. 

Why did Congress take such a bold Step in the area of self-incrimi- 
nation? It realized that article 24 needed " t ee th  t o  make it enforce- 
able. The " t ee th  appeared in the provisions requiring automatic ex- 
clusion of evidence and placing e n m ~ n a l  liability on the questioner. If 
coercion was used ~n any manner whatsoever. Congress knew the 
amendment was a drastic measure, but believed i t  was necessary to 
prevent the violation of the right against self-incrimination through 
the use of coercion and unlawful influence during pre-hearing inyes- 
tigations Testifying in 1947 before the House Subeommlttee on the 
Armed Services, General Hoover, a Judge advocate general officer, 
aald that the amendment to a r t d e  24 made I t  a crimmal offense for 
Investigators to exercise coercion. Representative Clason expressed 
hm concern over creating potential criminal liability for Investiga- 
tors 

Mr. Clason. That 1s going to put . . [the investigator1 kind 
of in a hale, isn't It? 

General Hoover: Well, we want him to be m somewhat of a 
hole on it, because we think It 1s a protection t o  the accused 
persons that they are entitled to 

I think that 1s going to be a 
pretty stiff proposition 

Mr Clasan I don't know 

As to the legal basis for this amendment, there 13 no doubt that the 
right against self.mcriminatmn, embodied in the fifth amendment to 
the Constitution, served as the foundation. Representative Elaton 
summanzed the amendment to article 24 by saying to General Hoo- 
ver, "You are giving t o  accused persons in a court-martial trial the 
same protection he gets under the Constitution in a e w ~ l  trial "la 
General Hoover concurred by stating. "That is right, and we are put- 
ting mme teeth in It '"'' Conmess thue specifically remeniced that 
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the constitutionally based nghr against self-incnmmatmn could be 
violated not just through the u ~ e  of compulsion Bt formal hearings. 
hut also through the use of coercion and unlawful influence during 
pre-hearing investigations The importance of placing this concept in 
a statute cannot be overemphasized The amendment clearly accom- 
plished more than merely adopting the exmnng common law rule of 
confeaslons 

Although the right against self.incriminarion was recognized as 
the new legal foundation for preventing coercion and unlmful in- 
fluence et any stage of the criminal investigative process. the first 
paragraph of article 24 was not modified to harmonize with the 
amendment. Thus under the firat paragraph ofArticle of War 24 the 
violation of the nght against self-menmination through the use of 

There was another difference between the common law rule of eon- 
fessmns and the amendment. indicating the greater scope of the lat- 
ter. The common lax rule applied only to confessions Admissmns. 
which \$ere circumstantially rather than directly mcnmmating 
statements, vere not within the coverage of the common law rule of 
~ o n f e s s m n s . ’ ~ ~  The amendment. however, eliminated the artificial 
distinction between these types of pretrial mcnmmating statements 
by the accused. making both inadmissible dcoercmn or unlawful ~ n -  
fluence was used 

Finally the common law rule was concerned only with coercion 
Coercion 1s the applicatmn of overt force, either physical, mental or 
both, of whlch the subject 1s aware Coercion 18 used to create discam- 
fort on a subject. To stop the discomfort, the subject must do what the 
person applying the coercion wants The amendment recognized far 
the first time in a statute what had been r ecopzed  since the 1917 
Manual, paragraph 225. that in the military there are subtle and not 
so subtle pressures resulting from differences in rank and duty pobi- 
tion This pressure may be so subtle that subjects may not even be 
C O ~ J C ~ O U S  of i t  or that they are responding to tt The people eaualng 
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the pressure may likewise be unaware that they are causing such 
pressure. Nonetheless, the effect LS the same: the will of the mbjects 
i a  overcome, and they confess although they would rather not. Con- 
gress recognized this phenomenon. pamcular to the militaw, and 
tned to curtail it. Congress created a catch-phrase for the Subtle 
pressure: unlawful influence 

The curtailment of unlawful influence was B m a p  goal of the El- 
ston Act. The Act added article 88 to the Articles of War to prohibit 
unlawful command influence over the actions of a court-martial. Arti- 
cle 88 was a centerpiece of the Elston Act. The inclusion of the words 
"unlawful influence" m the amendment to article 24 may have 
reflected the overriding concern of Congress immediately after World 
War I1 with reducing the negative effect of rank superiority m the 
Army's criminal justice process. 

In summary, the Elston Act's amendment to a r t ~ l e  24 did not 
adopt the existing common law exclusionary rule of the law of confes- 
sions; It created a new legal principle that soldiers were entitled to 
effective enforcement of their right agamst self-incrimination during 
pretrial investigations. 

The amendment adopted a warning requirement for the first time 
in federal statutes. But haw was it different, if a t  all, from the 
preexisting obligation to warn under paragraph 225 of the 1921 
Manual? Under the amendment to article 24, failure to warn did not 
automatically result m exclusion ofthe confessions, as did the use of 
coercion and unlawful influence Furthermore, failure to warn WBB 

not expressly made a criminal offense, as was the use  of coercion and 
unlawful influence. 

What was the practical consequence of making the duty to warn 
statutory? Before the amendment, warnrigs were preferred, but not 
required. Failure to warn created a rebuttable presumption that the 
confeeasion was involuntarily obtained and thus was unreliable. The 
government could dispel the presumption by showing that no mer. 
cion or unlawful influence was used to obtain the confession. The gov- 
ernment only had to show the unwarned confession was "athewise 
voluntary " 

Paragraph 136(bl of the Manual for Courts-Martial, 1949, inter. 
preted the Elston Act amendment's requirement for warning as fol- 
lows: 

If the canfeasmn or admission wad obtained from the accused 
m the course of an Investigation, by informal interrogation 
or by any similar means, it may not be received m evidence 
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unless i t  appears that rhe accused. through preliminary 
warning or otherwise was aware of his nght not to make any 
statement regarding an offense of ahieh he was accused or 
concerning which he was being interrogated and understood 
that any statement made by him might be used as evidence 
against him m a trial by court-martial "' 

Thus. when the accused had not been advised ofhis rights, the gor- 
ernment could still escape the exclusmnary rule if It could show the 
accused was orheraise aware of his nght to remain silent and of the 
consequences of not remaining silent The burden of shaving that an 
accused was 'otherwise aware of his right to remain silent 
cally different from the burden of showing that rhe conf 
'othervise voluntar)-" 

The critical difference concermng the duty to x a r n  between the 
1921 Manual and the Elstan Act amendment. as implemented by the 
1949 Manual. 1s as follows. under the 1921 Manual. warnings \%-ere 
exclus~rely a part of the common law of confessions. concerned with 
the trustworthiness of the confession The goal was to protect the 
fact-finding procesa Under the amendment to article 24 as Im- 
plemented by the 1949 Manual. warnings were based on the constitu- 
tional nght against self.mcnmmatmn The goal was to ensure the 
accused was aware of his rights and the consequences of waiving 

ilure to warn could no longer be mercorne by an 
ng that the confession v-as obtained without coer- 
nfluence Trustworthiness of the confession was no 

longer the sole concern of the wvarmng requirement 

4 The Uniform Code of .Mhtor) Justice 1951 

The third and final post-1916 legidatire expansion of the nght 
against self.mcnminarmn occurred in 1951 ahen  the Uniform Code 
of Military Justice became effective Article 31. UCMJ. replaced - 4 ~ ~ 1 -  

cle of War 24 It stated: 

i a j  KO person subject TO this chapter may compel an) person 
to incriminate himself or to answer any questions the 
answer to which ma) tend to incriminate him 
lbl No person subject to this chapter may interrogate. or re- 
quest any statement from. an accused or a person suspected 
of an offense vnhout first mformmg him of the nature of the 
amus t ion  and advising him that he does not have to make 
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any statement regarding the offense of which he is accused 
or suspected and that any statement made by him may be 
used ag evidence against him ~n a trial by court-martial 
(c)  Xi0 person subject to this chapter may compel any person 
L O  make a atatement or produce evidence before any military 
tribunal if the statement or evidence 18 not material to the 
issue and may tend to degrade him 
id1 No statement obtained from any person in violation of 
this Article, or through the use of coercion. unlawful in- 
fluence, UT unlawful inducement may be received in evidence 
against him in a trial by court-martial '" 

A close comparison of Article of War 24 after the Elston Act with 
article 31 of the UCMJ reveals the slgmficance of the final legislative 
expansion of the nght against self-incrimination 

Article 31W evolved from the first paragraph of Article of War 24 
There were, however, some major differences. Under article 24 the 
intended beneficiary of the protection was a "witness" in front of a 
judicial hearing, quast.judiem1 hearing, or designated investigating 
officer Under article 31(a), all of the restrictwe language about ape- 
cific forums where the nght against self-inenmmatmn applied was 
elimmated. Furthermore, the intended beneficiary was no longer a 
''witness,'' but "any person." This change in the language of the first 
paragraph of article 24 completed the process begun with the Elston 
Act. Under the Elston Act, " t ee th  were added to prohibit coercion 
and unlawful influence, but not eompulsmn. Now, compulsion was 
prohibited everywhere and at all times, in the same manner as coer- 
CLOD and unlawful influence 

Article 31(b) evolved from the second paragraph of article 24 
Again, the UCMJ extended the protection previously available 
Under article 24, only the accused benefited from the warning re- 
quirement. Article 31ib) added a person suspected of an offense to  the 
category of protected persona 

The content of the warning remained the same, except that article 
3UbI added a warning concerning the nature of the accusation that 
was not present in Article of War 24 

Perhaps the most sigmfieant difference between article 24 and art,. 
cle 31W was the effect on the admisshli ty of a confession if warn- 
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ings were not given. Under article 24, the exclusion provmon for un- 
warned confessions could be avoided if the government showed that 
the accused was otherw.ise aware of his rights. Under article 311bl 
and ldl. a faallure to warn resulted ~n automatic exclusmn of the un- 
warned confession 

Looking a t  article 31 from a purely logical atandpoint and folloning 
the principle of natural statutory cons~ruction the first three subsec- 
tions state that no person subject to the Code can do 0, b. or c la 
compel mcnrnmatmg responses, b interrogate a suspect or accused 
without providing warnings. or c compel irrelevant degrading re- 
S P O ~ S ~ S I .  The last part. subsection tdi. states that if a state- 
ment 1s obtained in violation of a, b, or c, or through the use of x, ), or 
z IX coercion y.  unlawful influence, O ~ Z .  unlawful inducementl, then 
the statement is madmmsible. Thus, there are SIP separate circum- 
stances or any combination ofthem. that would result in theexclusion 
of a statement Observing the prmciple of natural statutory construe. 
tmn. if any one of the SIX circumstances occurs, the resulting state- 
ment must be excluded It IS illogical to interpret article 31W as re- 
quiring the occurrence of x, y, o~ I in odditron to a vmlatmn of a, b. or c 
in order to exclude a statement. If such an interpretation had been 
intended by Congress, the conjunction " a n d  would have been used in 
subsection (di. instead of the con)unctmn 'or '' Thus. tt 13 only logical 
that a failure to warn. ae one ofthe six listed circumstances, requires 
automatic excI11s~on of the Statement 

The manner in which the 1961 Manual for Courts-Martial im- 
plemented this automatic exclusmn was peculiar. The 1Y51 Manual 
a rbman ly  declared that failure to comply with article 31lbl was 
equivalent to coercion, unlawful influence, and unlawful Inducement. 
resulting in an involuntary confession, and thus exclu310n.~~- The 

I ,? 
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warmng requirement, however. rested on the nght against 
self.mcnmmatmn m e e  the Elston Act. For the drafters of the 1951 
Manual t o  associate f a h r e  to warn with words such as ''coercion.'' 
"unlawful mfluenee; and "unlawful inducement," all of which had 
hmoncally been assmated with the common law rule of confessions, 
appears to have been 111 advised That there has been 90 much confu- 
81on in this area of the law may Stem m part from the choice of words 
expressed in the new legislative mandate 

The legislative history of the Elston Act reveals that rights warn- 
ings in the Army were required by the right againet self-mcnmma- 
tmn clause of the fifth amendment to the Constitution The legisla- 
tive history of the UCMJ reveals that nghts warnings in the military 
extended beyond the minimum requirements of the Constitution 
Specfxally, article 31tbl and (dl went beyond the Constitution by 
automatically excluding unwarned confessions Mr. Felix Larkin, 
Ammtant General Counsel of the Department of Defense and chief 
coordinator for the creation ofthe UCMJ,  testified before Congress on 
behalf of the proposed article 31ibl as follows: 

In addition we have provided. as you see. that B person must 
be first informed in effect that anything he says can be used 
aga ins  him. That is not a requirement normally found in 
ciwl courta-this provision of mforming B man in ad- 
vance. . But here [in Article 31(bil we do provide that you 
must inform him in advance and if you don't, then anything 
he says LS inadmisstdle as far as he is concerned 

When Representative Elston expressed some doubt over giving too 
much protection in article 31(e), the protection agamst compelled 
self-degradation, the following discussion relevant to article 31(b) 
took place between Representative Elston. Representative Brooks, 
and Mr.  La rkm 

Mr. Elston I think . [article 31(clI gives too much pro- 
tection. It enables the guilty person to escape. 

Mr Larkin. Well, ~n the same way providing an obligation 
to inform him before he speaks IE more than the usual protec- 
tlon 

Mr. Brooks. You mean the constitutional provision? 
Mr Larkin Sa far as incrimination 18 concerned 

183 



MILITARY LAW REVIEW IVal 123 

Mr Eleton. That is all ngbt That 1% up above That IS 
~n subsection lbl That 1s perfectly all r~ght."~ 

Thx  dlscussmn highlights the fact that in the minds of the con- 
gressmen, the Constitution, not the common law rule of canfeesmns. 
was the policy baais for article 31lbl More Importantly, however, the 
warning requirement provided mare than usually required Because 
the Constitution provides minimum requirements a t  all times. any 
protection that IS more than the usual protection muat be more than 
the constitutmnal minimum requirement 

Article 3 1 1 ~ 1  evohed from the first paragraph of art,& 24 Detalled 
analysis of thi3 subsection is beyond the scape of thls article because 
It deals with protection against self-degradation 

Article 31rdl emanated from the second paragraph of article 24 
Some of the effects a i  thls subsection were dlseussed above There 
are two other significant dfferences worth notmg F m t ,  under art& 
24 the intended benefiaory ai the proteetian agamst coercion and un- 
laxful influence was the accused person or wltnese Dnder a r t d e  
31tdi the beneficmr) was any person, including a suspect 

The second difference was that the scope of prahlbited actn 
that would result ~n excluamn of confeesiona was inereaaed from co 

wful influence in Article of War 24. to a wolatmn of 
b) or use of coercion unlawful ~nfluence. or unlawful 

inducement under article 31ldl The reason for the addition of the 
words "unlawful mducement" 1s not perfectly clear When subsection 
(dl was onginally propoeed. it deleted the words "coercion or unlawful 
mfluence" found in article 24, and substituted therefor the wards ' un. 
lawful inducement '"" It seems the phrase "unlawful inducement 
was intended to be all encompassing This new approach dld not wm 
favor wlth some of the witnesees before Congress becau3e they felt 
the phrase "unlawful Inducement" was not adequately defined any- 
where m the CCMJ Ae a compromise. Congress included all three 
phrases m article 31tdl ' I p  The point t o  appreemte LS that the phrase 

" Id ar 986 emohail3 added) 

. .  
common 11% protection against .elf-denadation remained confined i o  milirari fribu- 
ne15 This L, cncum~ranrial eiidence that Cangrew inrended a n x l e  318a t o  be inter- 
preted broadli 
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"unlawful inducement" embraced "coercmn'' and "unlawful mAu- 
ence;" i t  did not necessarily represent a totally independent type of 
misconduct by Investigators. 

The key points of the expansion stage are numerous. The rev~smn 
of article 24 m 1920, when the term ''officer conducting an investiga- 
tion'' was added to the list of forums where the right against 
self-inenmmatian applied. was arguably the first step in the expan- 
sion of the nght beyond the confines of traditional tribunals The 
1921 Manual for Courts-Martial recognized that an obligation to 
warn had devolved upon investigating officers and other military BU- 

penors, but this obligation was based on the common law rule ofeon. 
fessions, and its underlying concern was the trustworthiness of the 
confession The Elstan Act transformed the warning reqmrement 
into a tool to effectuate the right against self-incrimination. The Act 
put teeth in the law to strengthen the right against self-merimma- 
tmn againat coercion and unlawful influence practiced during pre- 
hearing investigations The warning requirement, however. could be 
overcome If the government could show the accused was othenvise 
aware of hia nghts. The UCMJ pmhibited the use of compulsion a t  all 
stages of the criminal justice process, not j u t  a t  formal hearings 
Warmngs were required to be given to suspecta, and the government 
could not escape the exclusionary rule for unwarned confessions, even 
if the suspect or accused WBB otherwise aware of his rights. The 1951 
Manual defined an involuntary confession as one that, among other 
things, was obtained in violation of the warning reqmrement. Thus a 
f a h r e  to warn resulted in a per se Involuntary, and inadmissible, 
confession. 

5 S~gnifieonce of the Debelopments of the Right Against 
Self- lnmmmztum and the Duty to Warn in the Mditary 

The courts-martial system a8 adopted from the British in 1775 did 
not recognize the nght against self.incnminatmn or the common law 
rule of confessmu From this beginning, a gradual evolution from an 
inquisitorial to an accusatorial legal system took place. By 1961 
military aceuseds enjoyed most of the legal protection afforded eivd- 
ian defendants m the federal cnmmal justice system. In some re- 

s e w e ,  Lsgiblative Counsel of the Resene Officers' Aimciation afthe United States, 
testified before the House aubcommxttee that he felt uniarnfonable with deletxon of 
the wards from the law He said that 
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epecti, mdltary accuseds possessed greater protection under the 
UCMJ than then civilian counterparts did under the Canctitution. 

One of the areas where the protection of the accused extended 
beyond the minimum requirements of the Constitution was ~n the 
area of self-incrimination. Over 175 years of legislative reform in the 
area of self-incrimination in the Army culmmated in article 31 This 
unique statute enumerated five ways in which the right against 
self-mcriminanon could be violated 11 compulsion, 2) failure to warn 
of rights: 31 coercion; 41 unlawful mfluence. and 61 unlawful mduce- 
ment. Eren though these are different means of vmlatmg the right 
against self.incnmmatmn. the important point IS that Congress cre- 
ated the Same penalties for using any of these means to violate a 
person's right 14' 

Article 31 combined the nght against self-mcnmmatmn and the 
common law rale of confessions into one article This fusion of two 
different legal principles with different histories and policy objectives 
produced a new. greater protection for military accused Specifically. 
article 31tal extended the traditional application of the right against 
selfmenmmatmn from criminal trials "to all persons under all 
circumstances ''M Article 31(bl created an absolute obligation to 
warn a suspect, as well as an accused, before any questioning takes 
place Article 31tdl not only excluded confeessions obtained ~n nola-  
tion of subsections (a) and Ibl, but also if coercion, unlawful influence, 
or unlawful inducement were used to obtain the confession. Article 
31, therefore. embraced multiple new policy objectives. 

Why did Congress take the unprecedented step of creating an abso- 
lute requirement to warn? Although there 1s no mention of the spe. 
cific reason for thi8 during the congressional hearings, It may be 
assumed that Congress believed that in the mihtary. warnings were 
essential t o  the effective exercise of the right against self-incnrnma- 
tion. Pressures ofrank and duty position are not a problem in civilian 
law enforcement activities. Warnings in the military inform s u p e c t s  
that they have a nght not to answer any questions concerning the 
matter under investigation, regardless of the questioner's rank or 
duty position 

. .  
nation and upon the lam enforcement diitem if i t  could not ensure proper conduct br i t i  
oincer3 

'a iUnifarrn Code oiMilirarg Juirice Text, References and Commenmry based on Tho 
Report o i  t h e  Committee on B Uniform Code of l l i l irari  Justice to  the Secrctari a i  
DefenPe 47 8196" 

186 



19891 ARTICLE 31(b) 

The warning, however, also reminds the queatianer that  the sub- 
pect 18 entitled to the right against self-incrimination Military lead- 
ers operate in an authoritarian environment. They often expect im- 
mediate answers to their questions from subordinates Warning a 
suspect reminds the questioner of the suspect's constitutional ngh t  

It 1s also possible that another policy objective of the warning re. 
quirement is that the warnings do indeed wain suepects that they are 
facing situations where i t  may be advantageous to exercise that 
right. In the military, unlike the civilian community, i t  may not al- 
ways be clear that such a situation exists. Military leaders oAen per- 
form law enforcement functions as part of their duties. In the civ~lian 
community, only police officers are generally involved ~n law enforee- 
rnent activity Therefore, military suspects may know m a general 
Sense that they have aright to remain silent, and they may know the 
conaequences of waiving that right, but they may not be aware that 
they face adversarial situations where they might want to exercise 
that right. For example, a suspect may believe that B platoon 
sergeant is mqmring about personal finances to help the suspect bal- 
ance a bank account. The suspect does not realize that the sergeant is 
asking the questions in a law enforcement capacity, to get evidence 
against the soldier for later use at a court-martial. Warnings by the 
platoon sergeant would alert the suspect of the danger faced, allowing 
the suspect to make an intelligent decismn concerning the waiver of 
the right to remain silent 

The change in paragraph 136W of the Manual for Courts-Martial 
from 1949 to 1951 implemented article 31(b)'s policy objective of 
actually warning a auapect of the hidden self-incrimination pitfalls 
lurking in certain types of questioning The 1949 Manual contained a 
narrow escape clause for avoiding the exclusion of an unwarned con- 
fession: the government could ahow that the accused was generally 
aware of his or her rights, even If not warned The 1951 Manual elim- 
inated that escape clause, making an unwarned confession per se in- 
admissible. This change demonstrates that  the broadest policy objec- 
tive of article 3Ub) w a ~  to actually worn suspects ofthe possible need 
to exercise them Constitutional rights in particular situations. 

IV. TESTS DEVISED BY THE COURT OF 
MILITARY APPEALS TO DETERMINE WHO 

MUST GIVE ARTICLE 31(b) WARNINGS 
Why has there been so much difference of opinion over the 

seemingly simple language of article 31(b)? The a n ~ w e r  1s that  dif- 
ferent judges on the Court of Military Appeals have emphasized dif- 
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ferent policy objectives embodied m the warning requirement. Conse- 
quently, they formulated different tests to implement the different 
policy objectives 

The Court of Miiitary Appeals has demonstrated some difficulty m 
adhering to any one test Over the years, the judge8 have created four 
different tests to mteq re t  the meaning of article 3Ub! l! the W~lson 
literal interpretation test: 2) Judge Latuner's offimahty test, 3) the 
Duga-Gibson officiality plus perception test, and 41 theDohle posttion 
of authority test. Part IV will summarize the facts of the lead cases 
and the tests will be Identified. It will also discuss the rationale and 
underlying policy of each test, as well as the rest's strengths and 
weaknesses Before diseussmg the tests, collateral issues surround. 
mg the question of who should warn under article 31ib) will be briefiy 
examined to narrow the scope of the central discussion. 

A .  ARTICLE 31(bl: PRELIMINARY ISSUES 
The plain language of article 31(b! sets three condamns before a 

person IS required to give warnings: 1) the person must be subject to 
this chapter; 2) the person must be interrogating or requesting a 
statement; and 31 the person muet be questioning an accused or SUB- 
pect Some of the legal issues implicit m these conditions are well 
settled and will not be discussed in detail. They are issuei of fact, not 
law, and will be identified to narrow the scape of the principal discus- 
sion to the unsettled legal issue. 

What does the first condition of "subject to this chapter'' mean7 The 
chapter refers to the Uniform Code of Military Justice."'Article 2 of 
the UCMJ defines very clearly who 1s subject to the Code. Basically, 
article 2 refers to persons on actwe duty in the L'mted States armed 

Civilian and foreign law enforcement officials ere not subject to the 
code Yet they often interrogate and request statements from active 
duty military persons suspected of crimes Although some thought 
mv~han law enforcement officers ought to be required to follow article 
31fb!, most congressmen decided to exclude cwihan and foreign law 
enforcement officials from the warning requirement because these of- 
ficials would probably be unfamiliar with the requirements of article 
31ib!.'48 Even if the ciwlian and foreign officials were familiar with 
article 31(b>, there would be no way to force compliance. 

forces 145 

"'The specific chapter number W ~ J  2 2 ,  the ongmal C ~ B ~ L O D  to the C C M J  U B I  Tlrls 

'''TCblJ am 2 
60 L-SC Chap 221 b L  551.736 

'*See  UC.MJ H a i r n g s  ~ v p r o  note 139, a t  991-92 
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A different situation exists when the civilian or foreign law en. 
forcement official acta 8 8  the knowing agent of the milita2y. In 1954 
the Court of Military Appeals demded that if an agency relationship 
existed between the elvilian or foreign questioner and a military law 
enforcement official, article 3Ub) warnings were required.'" The 
couit explained that for an agency relationship to exist, the nonmili- 
tary questioner must have acted under the direct control or supervl- 
8mn of the military official, or must have acted solely ~n the further- 
ance of B military investigation If the civilian or foreign questioner 
had nonmilitary motives for his actions, then no agency relationship 

The only issue for the trial Judge is factual. did an agency 
relationship exist under the cmumstmces? Military Rule of Evi. 
dence 305(b)(l) adopted the court's interpretation of article 31(b), de- 
fining a "person subject to the code" as including ''a person acting as a 
knowing agent of a military unit or of a person subject t o  the code.''162 

Recognition of this agency relationship has been the only judicial 
expanmn of the p l a n  meaning of the words of article 31(b). All of the 
other tests developed by the Court of Military Appeals have either 
given a literal interpretation of the words. or more often, constricted 
the plain meaning of the words. 

What does the second condition of "interrogating or requesting a 
statement" mean? Military Rule of Evidence 305(b)(2) defines inter- 
rogation as including "any formal or informal questioning in which 
an incriminating response is either sought or IS a reasonable eonse- 
quenee of such q~es t ion ing . " '~~  The Supreme Court has interpreted 
the term "interrogation" to include any conduct reasonably ealcu- 
lated to elicit a resp~nse. ' '~ Spontaneous, unsolicited statements 
from a suspect 01 accused, however, do not requre article 3Ub) 
warnings ''' The only issue for the trial Judge is a factual one: was 
the conduct of the military official reasonably calculated to elicit B 

reiponse, or was the Statement unsolicited? 

What does the third condition of questioning an "accused or BUS- 
pect" mean? An accused IS B person against whom charges have been 
~referred. '~ 'A suspect 16 a person who the questioner reasonably be- 

'""Sii e e ,  Umted States r Grirham, 16 C M R 268 IC hl A 1954, 
' = L i d  7 7 0  
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lieves may have committed an offense Whether the questloner 
holds such a belief w ~ l l  be determined by the trial judge using an 
objective. reasonable standard test in light of all the mformatmn the 
questioner possessed The issue is a factual one: did the government 
official reasonably suspect the person of committing a cnme? 

B. THE TESTS 
Since 1963 the judges on the Court of Military Appeals have been 

trying to reach a lasting conBensu8 on who is required to warn under 
article 31(b). The task has been difficult because ofthe multiple poll- 
cy objectives underlying the warning requirement Thus, judges m e  
able to legitimately choose the mtelpretation of artlele 31(b) ern. 
phasmng the policy objective they prefer The first cam to r a m  the 
issue before the court was UnLted States u Wilson 

I The Wilson L~terol  Interpretation Test 

Corporal Austin Wilson, Jr.,  and Private Benme Harvey. US.  
Army, were convicted of premeditated murder of a South Korean 
civilian The murder took place in Puchang-ni. South Korea, on April 
10, 1961 The operative facts of the case follow. 

A military police sergeant named Wang, while on patrol 
duty. received notice of a shooting in the 503d Battalion 
area. He went to the area and there observed B group of sol- 
diers standing about a fire A military policemen pointed out 

. . [Wilson and Harvey] as the persons identified to him by a 
group of Koreans as the men who had shot their country- 
man The sergeant approached the group and, without 
addressmg any member by name-but looking directly a t  
[Wilson and Harveyl-asked who had done the shooting. He 
made no preliminary reference to the prw~lege against 
self-menmination secured a t  that time by Article of War 
24. [Wilson and Harvey] responded to the question with 
the statement that they had "shot a t  the 

Eren though Article of War 24 was ~n effect a t  the time of the 
shooting, for reasons beyond the scope of this amele the majority of 
the court decided IO apply article 31lbl Thus. the decman of Judge 
Brmman concurred in by Chief Judge Qumn, was based on article 
31W 

In reachmg its deemon. the Court made it clear that the admission 

190 



19891 ARTICLE 31(b) 

by the appellants was voluntary in the traditional sense.'80 In other 
words. Sergeant Wang used no coercion or unlawful influence to ex- 
tract the admission from the appellants. Next, the court spelled out 
article 31(bi and (di. The court then announced Lte test and rationale. 
It declared that the 

provisions [of article 31W and (dil are a8 plain and un- 
equivocal as legislation can be. According to the Uniform 
Code, Article 2 , 5 0  USC 5 562, Sergeant Wang wae a "person 
subject to this eode? and [Wilson and Harvey], a t  the time 
the question was directed to them, were persons "suspected 
of an offense.'' Consequently, the statements should have 
been excluded in accordance with Article 31(d), and their 
admission was clearly erroneous '" 

The court interpreted the language of article 3Ubi and (d) literally. 
The test was aimply to ascertain whether the questioner was subject 
to the Code and whether the person questioned was a suspect or ac- 
cused. 

After concluding that It was erroi to admit the unwarned state. 
ments into ewdence, the court faced the msue of whether the error 
was prejudicial to the accused, requinng reversal of the convictions. 
It W ~ B  a t  this point, after deciding that the "plain and uneqmvacal" 
language of article 31(bi and (d) required a preliminary warning, that 
the court said. 

Where--as here--an element of offiralLty attended the 
questioning which produced the admmmns, there is more 
than a violation of the naked rule of Article 31(bl . . . , there 
is an abridgement of the policy underlying the Article which 
must-we think-be regarded aa ''so overwhelmingly Impor- 
tant in the scheme of military justice as to elevate it to the 
level of a 'creative and indwelling principle'." To put the 
matter otherwise, we must and do regard a departure from 
the clear mandate of the Article as generally and inherently 
prejudicml.16z 

The teet for deciding who must warn under article 31(bl was what 
the plain and unequivocal language of arricle 31(b) required. 
Whether there w a ~  or was not an element of officiality attending the 
questlomng was only a factor on appeal to determine whether the 
error was inherently prejudicial 
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What policy did this test effectuate? Judicial restraint \vas the 
court's policy objective. Judge Brosman and Chief Judge Qumn recog- 
nized that under Article of War 24, military officers and invesngators 
had a duty to warn accused persons, but that article 31fhJ extended 
the duty to warn IO include suspects. This change was "a new legisla- 
rive mandate which redound[edl to the benefit of an accused 
pereon ""' Judge Brosman concluded that "Iilt LS, of course. beyond 
the purview of this Court to pass on the soundneas of the policy 
reflected in those portions of Article 31 [tbl and ldll which extend 
the prouis~ons of its comparable predecessor. Article of War 24 
and no sort of opinion 1s expressed thereon 

Judge Brosman and Chief Judge Qumn made it clear that they 
were not going to Judge the wisdom of Congress for extending the 
duty to warn to S U S P ~ E L J  They refused TO give B clearly written law 
an interpretation contrary to its plain and unequirocal meaning just 
because they might have disapproved of the law In their view, that 
would have been unacceptable judicial legislation. 

What were the strengths ofthe literal interpretation test? This test 
contained t w o  interrelated strengths i t  implemented the policy of 
jud ic ia l  restraint and i t  provided a suspect or accused the most exten- 
sive blanket of protection The policy ofjudicial restraint IS B corner- 
stone of our Amencan ap tem of government Under the constitution- 
al framework of government, Judges lack the authority to substitute 
their judgment for Congress's unless the statute fails to  meet the 
minimum protections afforded by the Constitution Article 31ibl 
however, affords military suspects more protection than the Constnu- 
tmn requires. Thus, It may he argued that the judges of the Court of 
Milirary Appeals lack the legal authority t o  curtail the additional 
protection granted by Congress in article 3lrbr by interpreting the 
language more restrictively than it8 plain meaning The only jus- 
tification for a nayrower interpretation would be If there was some- 
thing ~n the legislative history of the warmng requirement eompel- 
lmg an unnatural interpretation of article 31rbl The legislative his- 
tory of article 31thl. however, does not compel such an interpretation. 

By glving the words of article 31tb) their plain meaning. the Court 
of Mhta ry  Appeals created the largest possible blanket of protection 
for suspecte and aecuseds in the mea of rights warnings The tests 
that followed Wilson provided a much smaller blanket of protection, 
by restricting. in varying degrees. the extent of coverage of arncle 
311b) 

"'Id 
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The literal interpretation test contained three principal weak- 
nesses i t  excluded relevant, trmtworthy confessions under more eir- 
cumstances than did the subsequent tests; It created criminal liabil. 
ity for fnends of the suspect who asked questions for personal 
reasons; and it reduced the effectiveness of counseling sessions con- 
ducted by military superiors trying t o  help subordinates ~n trouble 

By providing the largest blanket of protection for the mdividual, 
the literal interpretation test necearanly excluded relevant, trust. 
worthy confessions more often than any of the subsequent tests. The 
more often reliable confeessmns are excluded from tnal,  the less often 
the tna l  fact finder will arrive a t  an accurate result, because less 
information exists on which to base a decision 

The second weaknesses with the literal interpretation test ensued 
from the fact that the test required warnings in situations where the 
questioner only had personal motives, not official motives, far talking 
to the suspect In other words, It applied even where the questioner 
was not representing the United States government dunng question- 
ing of the suspect For example, If a soldier wanted to provide helpful 
guidance to a friend that he suspected of havmg committed a crime, 
the soldier could not talk to the friend about the crime without first 
providing article 3Ub) warnings. If the soldier intentionally failed to 
provide article 31(b) warnings before asking the friend a question 
about the crime, the soldier would be subject to criminal liability 
under article 98, UCMJ, even If he was only trying to help the friend 
do the ngh t  thing 

Article 98 imposed criminal liability for an intentional violation of 
article 31(b), regardless of the questionerb motive. Although to date 
there has never been a reported case of a conviction under article 98 
for a violation of article 31(b), the drafters of the Code intended arti- 
cle 98 to be an irnpmtant part of the enforcement mechamsm for arti- 
cle 31.‘86 The literal interpretation test could have resulted in enm- 
inal liability for a friend of a suspect who tned to help the suspect 
correct his ways Congress could not have intended for such an absurd 
situation to occur. 

The third weakness with the Wilson literal mterpretation test was 
that  i t  could have stgmfieantly reduced the effectiveness of caunsel- 
Ing sessions in the military The test required warnings even in situa- 
tions where the questioner was acting m an officml. but not a law 
enforcement capacity For example, if a first eergeant wanted to pro- 
vide marnage counseling to a young soldier experiencing marital 

“‘.%e infir. note 141 and accompanying text 
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problems, but he suspected the soldier of adultery. the first sergeant 
had to first advise the soldier of his nght against self-mcrmmatmn. 
Assuming the first sergeant was motivated by his official duty to en- 
sure the health and welfare of his troops, it could be said he repre- 
sented the government in an o f f i m l  capacity. but he wad not repre- 
senting the government in B law enforcement capacity In other 
words, the information sought by the first sergeant was not intended 
for use a t  court-martial 

The problem with this scenario 1s that after the warmngs, the sol- 
dier would probably be very reluctant to talk to the first Sergeant 
Even if the soldier decided to talk. the rights warmngs would certar- 
ly chill the discussion, thus reducing the effectiveness of the caunsel- 
mg. The literal interpretation test's potential for severely limiting 
the usefulness of counseling semon8 between a military leader and 
h16 subordinates was a significant weakness of the test 

Supporters of the literal interpretation test mlght respond to t h x  
criticism by arguing that the first sergeant in the scenario dld not 
really have to warn the soldier, even though article 31<bl technically 
required it The rationale 15 that. because the consequence for not 
warning 1s the exclusion of the evidence at court-martial. and be- 
cause the evidence was not obtained for u ~ e  a t  court-mantal, then 
nothing was lost by intentionally ignoring article 31fb). This argu- 
ment, however reflects a dangerous attitude that It 1s all nght to 
ignore the law. so long as the consequences are acceptable. The first 
sergeant would also have been subject to criminal llablllty under art>- 
d e  98 If he intentionally ignored the proscnptmn of article 31W 

2 Judge Lotimer's OffifieLolity Test 

Judge Latimer dissented m the W~lson  case He behered that "Con. 
gress undoubtedly intended to enlarge the ~ I O Y L S I O ~ S  of Article of 
War 24. but [he did1 not believe it intended to go so far as to 
prevent all legmmate inqumes."16e Unless the questioning had an 
element ofofficiality, there should be no duty to warn, and thus there 
would be no error m admitting the atatement Judge Larlmer's YEW 

of the officiality condition differed from Judge Brasman's and Chlef 
Judge Quinn's views in a profound way. The W ~ l s o n  m q o n t y  wewed 
the offiemlity condition as a factor for the appellate rewew boards to 
consider in determining whether the error of admitting an unwarned 
confession was Inherently prqudlclal Judge Latimer mewed the 
offiedity condition as a factor for the tnal Judge to consider in deter- 
mmmg the admissibility of the confession 

-"United Starea , Wilson 8 C \I R mf 60 ILarirner. J dibiennngl 
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The offiemlity test as originally expresaed by Judge Latimer con. 
tamed three conditions. A person subject to the code had a duty to 
warn only if, 1) the person asking the question occupied some official 
position in connection with law enforcement or crime detection: 2) the 
Inquiry was m furtherance of some official Investigation. and 3) the 
facts had developed far enough that the person conducting the mves- 
tigation had reasonable grounds to suspect the person interrogated 
had committed an offense 16' 

What policy did the officiality test implement? Judge Latimer be- 
lieved that the practical necessities of law enforcement had to be con- 
sidered when interpreting article 31(b). 

I cannot believe Congress intended to Silence every member 
ofthe armed forces to the extent that Article 31 . . must be 
recited before any question can be asked. . . Congress 
passed an act which 18 couched in broad and sweeping lan- 
guage, and, if i t  1s not limited by judicial Interpretation, then 
the ordinary processes for investigating crime will be 
senously mpaired.168 

Judge Latimer cited no authority to support his belief 

What were the strengths of the officiality test? First, it struck a 
more proportioned balance, 8 s  compared to the literal interpretation 
test, between the suspect's need for protection and the government's 
need for the admission o f  relevant, reliable confessions into evidence. 
The officiality test accomplished this feat by requiring nammngs only 
if the qwationer was motivated by an omcia1 law enforcement ean- 
cern. Mere official questioning, such as a counseling session, was not 
enough to tngger article 31(b) The questioning had to be "in further- 
ance of an official Investigation," or in other words, B law enforcement 
activity 

Judge Latimer did not find any express support for his conclusmn 
in the congressional hearings on the UCMJ Strong circurnstantiai 
evidence, however, supported his position First, the overall history of 
the nght against self-mcrimmatmn and the rights warmngs supports 
the officiality condition The right against self-incrimination limited 
the enmmal law enforcement powers of the gooernment The nght 
was not intended to protect mdiwduals from questioning con- 
ducted by persons acting on personal motives. The nght was also not 
intended to protect individuals from asking questions, even if they 
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were government officials who soughr information for non-law en- 
forcement use Historically. rights wumngs  were only required when 
the questioner interrogated a suspect on behalf of the government. 
while acting in a law enforcement capacity This 1s precisely how 
Judge Latimer interpreted article 31ib). 

Another strength of the officiality test was that IT maintamed the 
effectiveness of the deterrent effect embodied m exclusmnary rule of 
article 31,d). The purpose of the exclusionary prov~smn of article 
31ldi 18 to punish the government If It uses methods that violate the 
right agaimt self-incnmmation. The theory IS that the government 
will attempt to aroid the exclusmn of confessions. and rhus be forced 
to respect an Individual's nght against self-mcrimmatmn According- 
ly. article 31ldl should not be used to pumch the government in a 
situation where there was no governmental action The officiality test 
maintains the effectiveness of the deterrent effect of article 31tdl by 
applying It only to situations which are truly deserving 

Finally. the officiality test eliminates the potentially absurd sirua- 
tian of imposing criminal liability under article 98 on a soldier who 
tries to zteer a friend in trouble in the nght direction Article 98 seeks 
to punish i n d m d u a i s  subject to the Code who violate prows~ons of the 
Code, rather than seeking to punish the gowrnment, as does article 
311dl If the questioner who failed to warn the suspect we.5 onl) trying 
to help the suspect as a friend, or counsel him as his leader. what 
purpose 1s served by punishing the questioner? Persons subject to the 
Code would be deterred from helping friends in need. rather than de- 
terred from violating the Code Thus. camaraderie within the unit 
could be dimmished. Assuming that camaraderie enhances a unit's 
fighting capabilitiei, a reduction in these commodities would conse- 
quently reduce the unit's fighting capabilities The officiality test 
avoIda this negative impact on military units by removing the threat 
of criminal liability from those who seek to help and to counsel 
fnenda and subordinates in need 

The officiality teet 1s not perfect Regardless of how logical the 
officmhty rest may appear. and how much circumstantial evidence 
exists in Its support, It is inconeistent with the plain language ofarti- 
cle 31(bl. Judge Latimer did not provide any authority to eupport his 
belief that Congresa intended an officiality condition before warn- 
ings were given Even though the right against self-incnmmaaon 

. .  . .. 
infra notes 171.204 and accompaniin.o text  
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was intended to limit only governmental law enforcement action, 
article 31(b) plainly goes beyond that minimum requirement. The 
legislative record reflects some congressional intent to provide more 
protection under article 31W than what 1s required by the 

The lack of explicit legislative history supporting 
Judge Latimer's officiality condition, and the existence of some ew- 
dence contrary to his position, undercut the otherwise btrong logic of 
the test 

Another imperfection with the officiality test is its diffiieuity of ap- 
plication, relative to the literal interpretation test. Under the official- 
ity test, the trial judge IS expected to conduct an objective inquiry into 
the subjective motives of the questioner. In Some eases, this may be 
difficult to do, thus increasing the probability of inconsistent results 
occurring in cases with s i m h r  facts. 

Finally, the officiality test creates too great of an opportunity for 
the trial counsel to shape the testimony of the questioner as to the 
motive for asking the questions Before tnal, the shrewd tnal counsel 
could subtly persuade the questioner that the questtoner's motives 
were purely personal, or not law enforcement related, even If the 
questioner had dome doubts about his motives before seeing the trial 
counsel If the trial counsel persuades the questioner, and the ques- 
tioner persuades the judge, the confession will be admitted despite 
the official law enforcement nature of the questioning 

The boards of review decisions following Wdson focused on the ele- 
ment of officiality surrounding the questioning.'-' In each case the 
boards exammed the facts to determine whether the questioner acted 
in an official l a w  enforcement capacity, in furtherance of an official 
investigation. Generally, the boards of review held that if the ques. 
t imer  did not act in an official law enforcement capacity, there was 
no need to warn and thus no error in admitting the unwarned 
confession The boards of review seem to have taken the "official- 
ity" language used by the mqonty in Wilson and applied it in a man- 
ner more consistent with Judge Latimer'e dissenting opinion. 

When were warnings required? If the questioner was a military 
policeman interrogating a suspect, m furtherance of an official mves- 
tigation into a specific offense, then rights warning were clearly 
r e q ~ i r e d . " ~  The boards of review interpreted the officiality condition 
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as also applicable to persons other than those occupying law enforce. 
ment positions Officers performing l a w  enforcement functions had to 
give uammngs. even if they were not military policemen Far exam- 
ple. if commanders conducted prelimmary investigations of alleged 
crimes in their units. the> had a duty TO warn '" Likewise, If the 
installation inspector general conducted an  Investigation into alleged 
crimes a t  the direction ofthe commander, the investigator had a duty 
LO warn I" The key to the afficmhty condinon. therefore. was TO de- 
termine the questioners' motives or capacities in which they acted, 
rather t h a n  the positions they occupied. 

warnings were not required when the unit commander relieved the 
custodian of an official fund from that poshon. even though the cam. 
mander suspected the custodian of larceny and questioned him con. 
cerning the missmg money The Air Force Board of Review found 
that the commander was performing an afficml duty incident to tom. 
mand, not a law enforcement duty. Since the commander was not 
acting as a law enforcement official, he had no obligation to sarn  t h e  
suspect I n  LTmted States i i  Ktng". the court found that a sergeant 
was performing duties as health and welfare counselor, not law en- 
forcement official, when he questioned a aoldier about the soldier's 
slovenly appearance. Even though the sergeant mspected the soldier 
of Some misconduct the sergeant's motive was to provide guidance 
and counseling to the soldier concerning personal hygiene. thus he 
had no dury TO warn The boards of review recognized that military 
leaders perform many official duties.'.' The officiality test created by 
Judge Latimer and adopted by the boards of review required rights 
warning only when the questioner discharged hi3 offiicml low enforce- 
ment duties.'" 

3 .  The Duga-Gibson Offificial~ty Plus  Perception test 

LTnited States L D U # ~  sets forth the teat currently being used by 
the Court of Military Appeals to answer the question of who must 

When were warnings not required? In Cnited States L 

ilioundr l j  C hl R 162 C Y  A 19548. Umfed Stares I hlurra), 12 C hl R 794 
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warn under article 31(bj. Dug0 requms that two conditions be sat- 
isfied before warnings are given. 1) the questioner acted in an official 

and 2) the suspect perceived the official nature of the 
questioning This test was originally articulated in United States V .  

Gibson,L82 which was decided Ln 1954, p e t  one year after Wilson Gib. 
son and Dugs will be discussed in chronological order 

In GLhson the accused was placed m pretrial confinement because 
he was suspected af aealing money from vending machines on Fort 
Sill, Oklahoma A Crimmal Investigations Dwmon (CIDj agent in- 
structed the provost sergeant in charge of the confinement barracks 
to assign another prisoner to watch Gibson to see if he could get some 
Information. The CID agent suggested that a good reliable "rat '  be 
selected for the job. The provost sergeant assigned Private First Class 
Jimmie Ferguson to Gibson's confinement barracks for that purpose, 
because Ferguson was already in confinement on unrelated charges, 
and the provost sergeant believed Ferguson to be B good "rat" The 
provost sergeant did not tell Ferguson specifically what type of in- 
formation to get from Gibson, but did tell Ferguson that he could visit 
the CID office whenever he needed t o  

Ferguson testified a t  Gibson's court-martial that a t  the time he was 
assigned to the same confinement barracks with Gibson, he already 
knew Gibson from a prevmus mutual confinement. Based on this 
prior acquaintance, Ferguson asked Gibaon why he was confined this 
time Ferguson, of course, did not preface the question with B rights 
warning. Gibson confessed that he had broken into the vending 
machines and stolen the money. Ferguson retold the confession at 
Gibson's court-martial. 

Chief Judge Qumn, with Judge Broaman concurring, first made a 
factual determination that "the ewdence permits no conclusmn other 
than that Ferguson was placed near Gibson a t  the direction of agents 
of the [Criminal Investigative] Division for the sole purpose of procur- 
ing Incriminating etatemente "ls3 The court found that Ferguson 
acted as affieml agent of the CID. and thus believed his questioning 
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W B B  motivated by official law enforcement c~ncerns.'~~ In doing 80, 

the court implicitly accepted the officiality requirement articulated 
by Judge Latimer in Wilson, and rejected the literal interpretation 
test If Chief Judge Quinn and Judge Brosman had ended their analy- 
sis there, under the fact8 of this case, the officiality condition was 
satisfied and nammngs were required The judges. however did not 
cease their inquiry there 

Chief Judge Quinn reviewed the history of article 3Ub) and can- 
cluded that i t  was intended to alleviate the pressures generated by 
"the effect of supenor rank or official position upon one subject to 
military law."18s The Chief Judge said '%lo one could reasonably in- 
fer from any of the surrounding circnmstancee that [Gibson] was 
placed in Such a position as to compel a reply to questions asked by 
Ferguson. The voluntariness of his Statement 1s beyond question "16' 

In effect. Gibson required satidaction of two conditions before a 
duty to warn existed. Judge Brosman's concurring opimon clearly 
identified the two conditione: 

Judge Latimer's view appears to be that, while officiality 
muSt exist to justify an invocation of Article 311bl. it will 
suffice if the questioner alone LS aware of this officiality. 
Judge Quinn. on the other hand, and contemplating an "im- 
plied coercion" criterion, would require m oddLtion that  the 
person questioned have reason to be aware of the official 
character of the interview 

In other words, the Gibson test required officiality plus perception to 
trigger article 31lb) 

Twenty-one years after Gtbson, Du~go expressed the same test In 
that case the accused was convicted of larceny of a canoe from the 
Low)- Air Force Base recreational vehicle storage area A key gov- 
ernment witness was Airman Byers, an Air Force security policeman 
Byers testified a t  Duga's courtmartial that Duga confessed to him 

Shortly after the theft ofthe canoe, an agent of the Office of Speelal 
Investigations (OS11 asked Byera If he knew anythmg that might con- 
nect Duga to the thefts from the base recreational vehicle storage 
area Byers gave the agent no useful information The agent then told 

""There remains to  be conmdmed, then, only whether the deeelt pmctlced by Fer 
gvson and the agents ofthe Diiision ~n concealing Fergusm B officivi pm~LLton reqmros 
the D X ~ U P L O ~  of the statement ' I d  st 171 lemphass added) 

m t  170 
IBBId ~r l i l  
".Id at 172 
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Byers that ''if [he] could give him any more Information, It would be 
of help to him " Byers replied, "If anything comes up, I'll see what I 
can do ''le' 

Later that night, while Byem was posted on security police duty at 
one of the base gates, Duga rode up to the gate on a bicycle. Byers and 
Duga were in the same security police squadron and considered each 
other friends They talked about varmu8 things in a very casual man- 
ner Then, because Byers was curious about rumom he had heard 
concerning thing8 that had been happening and because he ' ? u t  kind 
of wondered whether he had been left m the dark about it;' he asked 
Duga "what he was up to '"" Duga responded with incriminating 
admissions concerning the recent thefta Byers then asked Duga more 
questions concerning his conduct, and Duga confessed that he had 
stolen the canoe and 8ome other oromrtv. Bvers did not advise Duea 
of his rights a t  any time 

The next night, Byers had another conversation with Duga ~n the 
squadron dormitory where they both lived, m the presence of other 
people Duga further discussed his criminal involvement without re- 
ce~ving rights warnings. 

Two days later. Byers decided to go to OS1 with the information he 
had obtained about Duga. At Duga's eourt.martial, Byers maintamed 
that he did not question Duga for the purpose offinding aut informa- 
tion for the OSI, and that he never really thought about what he 
would do with the information a t  the time he received it. 

Chief Judge Everett's opinmn, concurred in by Judge Fletcher, re- 
vived the Gtbson test. The court held that 

in each case I t  1s necessary to determine whether (1) a ques- 
tioner subject to the Code was acting in an official capacity in 
his inquiry or only had a personal motwatmn. and (2) 
whether the person questioned perceived that the Inquiry in- 
volved more than a casual conversation. Lhbted States L 
Gibson, supra Unless both prerequisites are met, Article 
31(bl does not apply 

Applying this officiality plus perception test to the facts of the case. 
the majority found that 8% to the first condition, "the questioning was 
not done in an official capacity-that 1% Byers was not acting on be- 
half of the AIT Force-either as B security policeman or as an agent of 

'''United Stales 3 Duga, 10 hlJ 206, 207 'C >I A 1981 
IBaId 
""Id at  210 

201 



MILITARY LAW REVIEW [Vol 123 

the OS1 '"" Funhermore, 8 s  to the second condition. "[tlhe evidence 
portrays B casual mnwmatmn between comrades, m which 
[Dugal voluntarily discussed with Byers hie general involvement in 
crime. . [Tlhere was no subtle C O B T C ~ ~  of an i  sort which could have 
impelled , , , [Dugal to answer Byers' questions '''e2 Neither of the 
condamns was met, thus Byers had no duty to warn 

The court cited Gibson in the heart of It8 test and fire other nmes 
throughout the opiman. The court demonstrated Its reliance on the 
Gtbson rationale by htating that "long ago in Gntted States u GLbson 

this Court concluded, after a careful study of the Article's purpose 
and legisiative history, that Congress did not intend a literal applica- 
tion of that provmion ''103 

What are the policy objectives underlying this test? The policj 
objective implemented by the first condinon is the came BC the 
officiality test's objectne discussed above Gibson andDugga merely 
adopted Judge Latimer's officiality condition The policy underlying 
the second condition was new That policy wa8 designed to permit 
undercover agents to operate without the limitations of article 31(bl. 
In the court's view, the compelling need for effective undercmer ap- 
eratiom justified an interpretation of article 31(b, contrar) to the 
plain meaning of its language 

What IS the strength of this test? The Dugo-Gibson test admits eon. 
femoris in more situations than any of the other teste because It 
gives the government two opportunities t o  escape the exelunonary 
prov~smn of article 31kdl As discussed above. the greater the amount 
of relevant and trustworthy evidence that IS admitted at trial. the 
greater the chance the finder of fact will reach an accurate result 
Therefore, the Drga-Gibson test theoretically provides the highest 
probability of an accurate finding by the court-martial. relative to the 
other tests devised by the judges of the Court of Military Appeals 

The specific strengths and weakness ofthe officiality, or first condi- 
tion, of Dugo-Gibson have already been The remainder 
afthe discussion ~n this subsection will focus on the second condition of 
Duga-Gzbson. the perception of officiality by the suspect 

Id  at ill 
Id 
Id at  208 209 
S i r  I Y O ~  noted 167 68 and a c c o m ~ a n v ~ n e  text  
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What is the strength of the second Duga-Gibson condition? The 
perceived officiality condition permits undercover agents the oppor- 
tunity to accomplish their missmn without having to give warnings. 
and thus reveal their Identity. This was the specific policy objective 
behind the Gibson decision. Judge Latimer's officiality test and the 
literal interpretation test required a military undercover agent 
acting m furtherance of an official investigation to advise the suapect 
according to article 31ib1, thus drastically curtailing the scope of 
undercover operations At best, undercover agents would only be 
able to obseme and listen, but not be able to ask any questions Thus, 
their effectiveness would be substantially reduced. 

The rationale used to support the perception condition of Duga. 
Gtbson consisted of a simple cham of logical assumptions If the sue- 
peet was not aware of the official nature of the questioning, he was 
under no pressure to answer If there wa8 no presaure to answer, 
there was no cornpulsmn. No compulsion meant no violation of the 
right againnt self.mcnmmatmn. If there was no violation of the nght 
against self.incrimmatmn. there was no need to warn the suspect 
that he had the nght to remain silent. Simply put, why warn a person 
that he had a right to protect himself from a danger, If the danger did 
not exist? The second Duga-Gibson condition denied the accused the 
opportunity to benefit from the exclusionary protection of article 
31(dl in situations where no prea~ure to confess was felt It 18 un- 
realistic to amume that  every time a person subject to the Code asks a 
subordinate a question, the subordinate feels compelled to answer. 
Allowing the government the opportunity to show that no compulsmn 
was used to obtain the confession fine tune8 article 3Ubl 50 that only 
those person8 who really need the protection of the warnings get It, 
and those who do not will not reap an undeserved benefit 

What was the fallacy in the rationale of the second condition of 
Dugo-Gibson, and what potential harm could i t  cause? When Chief 
Judge Quinn reviewed the history of the warning requirement, he 
failed to account for the significant change in the nature afthe warn. 
mg requirement produced by the Elston Act and by the UCMJ. His 
conclusion that article 31(bj was intended to alleviate only the pres- 
sures generated by the effect of superior rank or official position was 
partially correct. That was the original purpose for the warning re- 
quirement, but after the Elston Act in 1948, and especially after the 
UCMJ ~n 1951, the warning requirement implemented several policy 
objectives. The potential harm caused by this narrow interpretation 

finding3 that the g u e e i m s r  W ~ Q  not actmg ~n an officd la+ enfvrcemenl eaparity, 
thus, the rn>lll~r.y courts aften do nut discuss the seeand eondinon 

'*'See e 8 ,  United Stafos Y Gibson. 11 C M R 146 176 IC M A 1 g W  

203 



hlILITARY LAW REVIEW [Vol. 123 

was that military suspects and aecuseds could be denied rights 
granted to them by Congreso. and the morale of military units could 
be adversely affected 

First, a quick review of the history of the military wammg require. 
ment illustrates how Chief Judge Qumn interpreted article 31tbi too 
narrowly As discussed abave.lgs the first evidence of a duty to wain 
appeared in the 1917 Manual for Courts.Martia1. declaring that a 
duty to warn was ''devolving upon invemgatois and military supe- 
r ior~' '  when conducting an investigation "' In 1917 warning an BC- 

cued  was the practice, not the law If the rights warnings were not 
given by the military personnel conducting an mvestigatmn. the gov- 
ernment could still prove that the confession was otherwise volun- 
tary, and thus trustworthy enough to escape the exclusionary p row 
&ion of the hearsay rule Failure to wain created a rebuttable pre- 
sumption of nwoluntanness under the common law rule of confes- 
sions. The government had to make an affirmative showing that the 
confession was voluntary. Warnings were clearly a matter within the 
exclusive domain of the common law rule of confeessmns. 

Under the Elston Act, Congress expressed strong concern for ensur- 
ing respect of the constitutional nght against self-mcrimnm.tmn. The 
Act elevated the duty to warn from the level of desirable piactice 
under the common law rule of confessions to the level of federal law 
under the constitutional right against self-incrimination. The Elston 
Act, however, did not make unwamed confessions inadmissible per 
se Nevertheless. the only way the government could admit an un- 
warned confession under the Act was t o  show that the accuaed was 
"otherwise aware of his nght against self-incrimmation." The gov- 
ernment could no longer escape the exclusionary rule by showing 
that the confession was truly voluntary 

This change in the very nature of the warning requirement was a 
novel, radical leap forward in the development of the warmng re- 
quirement. Consider the critical difference in the treatment of un- 
warned confesaons by the law prior to, and subsequent to, the Elston 
Act. Pnar to the Elston Act the government had the much easier bur- 
den of showing that an unnamed confession was "otherwise volun- 
tary." After the Elston Act, the government had the more difficult 
task of showing that the accused was "otherwise aware of his nght 
against self-incrimination " The objective of the warning in the first 
instance was to increase the probability ofobtaining a voluntary, and 
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thus trustworthy, confession The objective m the second instance 
was to ensure the accused knew he had a constitutional right to re- 
main silent In keeping with ita objective, the Elston Act required all 
persons conducting an investigation to warn an accused No after- 
the-fact inquiry into the perception of the accused was permitted, un- 
less i t  was for the limited p u r p s e  of showing that the accused was 
"otherwise aware of his rights " The Elston Act pushed the warning 
requirement into a totally new dimension 

The radical leap forward for the warning requirement under the 
Elston Act was followed shortly by the continued advances of the 
UCMJ. Article 31W and (d) made the duty to warn absolute The 
government lost its last after-the-fact method for avoiding the exclu- 
sion of an unwarned confession The possibility of escaping the exclu- 
sionary prov~smn of article 3UdI by showing the accused was already 
aware of his nghts disappeared. The 1951 Manual for Courts-Martial 
equated a failure to wain with compuls~on, coercion. unlawful in- 
fluence, and unlawful Inducement, thus making an unwarned confes- 
sion per se mvoluntary. The objective of the warning under article 
31fb) was nOtjUSt to make a suspect or accused generally .%*are of his 
constitutional nghts, but also to ensure the suspect or accused was 
actually warned of hia nghts, whether or not he was already aware of 
them Only by requiring warnings could Congress be assured that a 
suspect would be put on notice that a military superior asking him 
questions did so in a law enforcement capacity, and not in a personal 
capacity or in one of his many other official, non-law enforcement 
capacities. 

The concept of an unwarned confession being per se involuntary 
under certain circumstances wa8 unique to the military until 1966. In 
M m n d a  0 .  Ar~zona~"  the Supreme Court decided that an unwarned 
confession obtained by police dunng custodial interrogation was per 
8e ~nvoluntary. The Court did not permit the government to show 
that the unwarned confession was obtained without coercion or eom- 
pulsmn. thus making It voluntary The Court believed that the only 
effective method for safeguarding the suspect's right against 
self-incrimination dunng custodial interrogations was to create an 
irrebuttable presumption that coercion existed, even if i t  did not The 
Court also expressly prohibited the government from escaping the 
exclusmary rule by proving the accused was otherwise generally 
aware of his rights."' Warnings had to be actually given to all oer. 
sons interrogated while in custody 

9 8 4  u s  436 1,966, 
"'Id sf 468 469 
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Although article 31tb) and Mirando required warnings under dif. 
ferent crcumtances, the analytical approach was very similar Both 
created irrebuttable presumptions that under certain circumstances. 
an unwarned confession was per se mvoluntary Why dld Congress 
and the Supreme Court r e m k  to the creation of such a drastic legal 
device as an irrebuttable presumption under certain circumstances? 
They believed It waa essential to formulate a strong rule with no 
loopholes to enaure the adequate implementation of the right againat 
self-incrimination Anything less than an irrebuttable presumption 
was too susceptible to circumvention and evasion 

.Mirando and article 31(b) both u ~ e  rights warnings as the tool for 
implementing the right against self-mcnmination, but in different 
environments In Mcranda the rights warnings help neutralize the 
implicit coemmn of the custodial interrogation environment There 1s 

less of a need, 8s compared to the military environment. to alert the 
supect that he faces a situation where he may wish to invoke his 
right against self-incrimination. because the very nature of the custa- 
dial interrogation makes it obvious that the questioner IS acting ~n an 
official law enforcement capacity 

In article 31W the rights warning serves three purposes. First, the 
warnings serve to neutralize the implicit coercion or influence gener- 
ated by rank and duty position Second, the warnings generally in- 
form the ignorant suspect or accused of his constitutional nghta. 
Finally, the rights warnings alert the suspect or accused that the 
questioner is acting in an official law enforcement capacity not in the 
suspect'e best interest 

The Supreme Court recognized the need for the third and highest, 
most sophisticated purpose of rights warnings even ~n the cwllian 
community. where the need 16 not as cntlcal as It LS in the military 
environment. In Miranda the Court proclaimed that "warninglsl may 
serve to make an individual more acutely aware that he IS faced with 
a phase of the adversary system-that he 1s not in the presence of 
persons acting solely m his interest 

The second condition of Duga-Gibson turns the clock back on the 
reforms made by Congress ~n the Elston Act and in the UCMJ It 
changes the intended irrebuttable presumption of article 31W and 
(d) into a rebuttable presumption by allowmg the government to do 
what it used to do before the Elston Act: make an affirmative showing 
that the confession was "otherwise voluntary" by demonstrating that 
the accused perceived no affic~ahty m the questioning and thus was 

'"'Ymanda , Arizona. 384 U S  a i  469 
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under no pressure to anmver the questions. Dugo-Gibson's second 
condition ignores the fact that the 1961 Manual for Courts Martml 
equated a failure to warn with an involuntary confession 

What 1s the potential harm resulting from a continuation of the 
Duga-GLbson second condition? Military leaders could question a sub- 
ordinate suspect under the pretext of counseling him for his own 
good, while 1x1 reality functioning as B law enforcement investigator. 
This cruel deceit could not only betray the trust the individual sus. 
ped had ~n the leader, but many others m the unit could also h e  
confidence in the leader, thus lowering the unit's morale 

A closer examination of the uniqueness of military leadership re- 
veals how lower unit morale could occur as a result of the Duga- 
Gibson second condition First, one must appreciate the fact that 
military leaders perform many different functions BS part of their of- 
ficml duties. A civilian manager has only one official relatimahip 
with his subordinate employees. he 1s their supervisor. In the mili- 
tary, the company commander, first sergeant, and platoon sergeant 
have many official relationships with their subordinates. combat 
leader: mission supervmr: teacher, financial, marriage and health 
counselor, and many others. 

Maintaining good order and discipline 1s also an important official 
duty of the military leader A unit without these qualities cannot 
fight and win Thus. the military leader is also a law enforcer. As part 
of the law enforcement activities, the military leader may have to 
conduct an investigation Suppose the military leader decides he is 
going to deceive the suspect by making him believe the questioning is 
motivated by a nan.law enforcement reason. when in fact the purpose 
is to  obtain an mcnmmatmg eanfesaon Is this ~eenario different 
from a traditional military undercover operation where the agent's 
identity 16 hidden? In Gibson Chief Judge Quinn and Judge Brosman 
drew no distinction between these two types of deceit Trickery was 
permissible so long as there was no pressure on the suspect to talk. 
They believed that because the officiality of the questioning was hid- 
den dunng undercover questioning. there was no danger of subtle 
military pressures generated by rank or duty position. 

A closer look a t  these two types of deception reveal8 a significant 
difference in them method. In the traditional military undercover op. 
erations, the suspect does not know the true identity of the undereov- 
er agent. The suspect trusts the undercover agent because he wants 
to share his exploits with someone else, make a friend, sell drugs. or 
for numerous other reasons When the suspect 1s "betrayed by the 
undercover agent, he truly has no one to blame but himself for being 
careless enough to talk with someone he did not know well. 
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The situation 1s totally different when the deception 1s perpetrated 
by the suspect's m h t a r y  leader To make the deception work, the 
suspect m u t  believe the military leader is acting in one of the of- 
ficial, yet noninvestigative capacities of military leaders. such as 
counselor or job supemmor. thus implying possible confidentiality of 
the information from law enforcement officials Far example, if the 
suspect believes his platoon sergeant was counseling him to help him 
get over a drug problem, when in fact the platoon sergeant was reallg 
trying to obtain incriminating Information, what impact wil l  the be- 
trayal have on the suspect and the other members of the umt7 The 
suspect may not blame himself for being careless, nor may the other 
members of the unit blame the suspect. They will view the situation 
as a betrayal of the military leader's trust. reducing the leader's fu- 
ture effectiveness in that umt, and thus lowering the morale The 
potential for harm to unit morale and cohesion far outweighs any 
possible erime.nolumg benefits by this type of deceptive tactic. Yet 
thw type of ruse IS permitted b j  the Dugo-Gibson second condition. 

Can the potential for harm under the DUE=-Gibson second condi- 
tion be reduced or eliminated, while still permttmg traditional 
eoveri agents to avoid the limitations of article 3 1 W  The Gibson 
mqan ty  could hare specifically held that persons involwd in tradi- 
tional undercover operations are exempted from article 31(b). Tradi- 
tional undercover operations are activities where the true identity 
and motive of the questioner is hidden, not just the true motive of the 
questioning, as 1s the case when the military leader practices deceit. 

It would not be impossible to carve out a narrow exception to article 
31ib). In Cnited States c J0nes"03 the Army Court of Military Review 
decided that when there IS a possibility of saving human life or avoid- 
mg serious injury and no other course of action 1s available other 
than questioning the suspect without warnings. an exception exists 
to the requirements of article 311b) and iMironda The policy m favor 
of aavmg human life outweighs the accused's fifth amendment in- 
terest Thus. precedent exists far carving out B narrow exception to 
article 3llbl. 

In sum, the second condition of Duga-Gibson, in trying to exempt 
covert agents from the warning requirements, attributed an ex- 
eeedmgly narrow policy objective to article 31(bi. the neutralization 
of the subtle pressures in the military generated by rank and duty 
position Although this was the original purpose for warning an ac- 
cused, It did not remain the exclus~ve purpose. The Elston Act added 
the fifth amendment policy objective of ensuring that the accused 
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generally knew what his nghts were a t  the time of questioning, 
either by warnings or other means Article 3Ub) added the policy 
objective of warning a suspect DT accused any time an interrogation 
seeking incriminating infomatian takes place Although this policy 
was grounded in the fifth amendment, it extended beyond the m m .  
mum constitutional protections. To say that warnings need only be 
given when coercion or unlawful influence 18 present confuses the 
policy objectives of the common law rule of confessions wlth those of 
the ngh t  againat self-mcnmination. Article 31 was B remarkable 
achievement, because it brought together so many different legal 
pnnciples. This fusion of multiple, complex legal pnnciples IS in large 
part responsible for the great difficulty military lawyers and judges 
have had ~n interpreting article 31, specifically subsection (b). 

4 The Dohle Poshon of Author@ test 
In 1975 the Court of Military Appeals decided United States U. 

D~hle,~' '  in which the accused was convicted of larceny of four M16 
rifles and fourteen padlocks from his company arms room. After in- 
vestigators asked Dahle for cement to search his room. they found the 
rifles there They took Dohle back to the orderly room and advised 
him of hia nghts under article 31(b) and MLrando He invoked hi8 
nghts. and no further interrogation took place. 

Sergeant Prosser was the unit armorer who first discovered the 
missing weapons and padlocks He was also B friend of Dohle's. 
"Sergeant Prosser was detailed to guard [Dohlel while his transfer to 
confinement was being arranged Without advising him of his rights. 
Prosaer questioned [Dohlel about the theft  [Dohlel stated m response 
to the questions that he had taken the r~f les . ' '~~'  Prosser's asked the 
quation8 because the two were good friends and because Prosser 
wondered why anyone would take the rifles. 

Chief Judge Fletcher noted that Prosser believed "he was acting in 
a personal capacity, not professional [when he asked Dohle the ques- 
tionsl; he had not been directed to question IDohlel; and he did not 
intend to use any admissions against him."2o6 Chief Judge Fletcher 
acknowledged that previous decisions in this area "have analyzed the 
facts to d e t e n n e  if the intermgator was acting officially or solely 
with personal m ~ t i v e ~ . ' ' ~ ~ '  He believed, however, that this test was 
improper and declared that the "subjective nature of this inquiry re- 
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quires a difficult factual determination both at trial and appellate 
levels ' '206 Chief Judge Fletcher stated that 

[wlhere the questioner 1s in a posttion afouthonty  [over the 
accused or ~uspectl. we do not believe that an inquiry into 
his motives ensures that the protections panted an accused 
or suspect by Article 31 are observed. . We must recognize 
that the pmition of the questioner. regardless ofhis motwee 
may be the moving factor in an accuseds or suspects's deci- 
sion TO speak It LS the accuseds or s u p e r ' s  state of mind, 
then, nor the quesrioner's, that IS mpoitant  

Based on this rationale, the ChiefJudge announced a new test for 
determining who needs to warn, purportedly overruling the numer- 
ous decisions requiring an element of officiality in the questionme 
before article 3 1 W  warnings were required He declared that 

where a person subject to the Code Interrogates-ques- 
tions-or requests a Statement from an accused or suspect 
over whom the questioner haa some p o s ~ t ~ o n  of authority of 
which the accused or suspect 1s swam, the accused or suspect 
must be advised m accordance with Article 31.''' 

Under thia t e a ,  article 31(b) warnings should have preceded Pros. 
ser's questioning of Dohle, and admission of the confession was 
erroneous Judge Cook and Judge Ferguson concurred m the results, 
but not m the rationale used by Chief Judge Fletcher.211 Thus, a 
majority of the court did not endorse the test 

What policy did Chief Judge Fletcher try to implement? He did not 
want the rank or duty position of a questioner to be the inducement 
for a confession By requiring warnings whenever the questioner was 
in a position of authority over the suspect, the subtle. unapoken pres- 
sure to talk inherent m such relationships could be significantly re- 
duced 

" h a t  %,ere the strenglhs of this test? First, It sought LO eliminate 
all SLtuatmns where coercion might be felt m the mind of the suspect. 
The test shared one of the strengths of the Wilson literal interpreta- 
tion test but without the negative side effect inherent in Wilson of 
providing excess protection to undeservmg suspects. Under the Dohle 
test, questioners of equal or lower rank relative to the suspect could 
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carry on a conversation with the suspect without having to warn him, 
because there 1s no subtle pressure to talk based on rank disparity. 

The most obvious strength of the Dohle test was its ease of appliea- 
tion. The duty to warn turned on the objective determination of 
whether the questioner wag in a position of authority over the sus- 
pect. The questioner could be m a position of authority over the SUB- 
ped in two  way^: he held higher rank than the suspect or he held a 
law enforcement position. The second part of this test required the 
accused to be aware of the questioner's poatmn of authority The trial 
judge made a determination of the suspect's subjective perceptions. 
This test, however, was much easier to apply than the Dugo-Gibson 
officiahty plus perception test Under the second condition of Duga- 
Gibson, the suspect had to perceive "that the inquiry involved more 
than a casual conversation" regardless of the questioner's position 
relative to the suspect. Thus, a superior could engage in what 
appeared to the suspect to be a casual comemation, and not have to 
give warnings, even if the superior's motive was to obtain incrirninat- 
mg information 

Under Dohle, the suspect must perceive "that the questioner has 
some position of authority over him." Therefore, regardless of how 
casual the superior made the conversation appear, he would still have 
to give warnings if the suspect was aware of the supenor's rank or 
duty posdmn. 

What were the weaknesses of the position of authority test? Since 
the teat turned on the questioner's rank or position, his motives were 
irrelevant Thus, warnings were required in situations where the 
questioner acted in a governmental law enforcement capacity, but 
also in situations where the questioner acted on personal or non-law 
enforcement motives. The test required warnings In situations where 
the suspect felt pressure to talk because of the questioner's rank or 
duty position, but also in situations where there was no pressure, 
despite the questioner's supenor rank or duty position. Imagine a see- 
narm where a soldier simultaneously questions two fellow platoon 
members who 8180 are suspects, wlthout adwee of rights, one ofwhom 
18 senior m rank and the otherjumor in rank to the questioner. Under 
the Dohle test, the junior soldier's statement would be inadmissible, 
but the senior soldier's would be admissible, even though neither 8"s- 

pect felt any pressure to talk to their friend 

Another weakness of the Dohle test was that tt created the poten- 
tial for punishmg the government through the exelusmnary rule 
sltuations where the government might not have been Involved. 
There 1s no benefit denved from punishing the government through 
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enclusmn of relevant evidence if there was no governmental question- 
ing. When the questioner la motivated by personal considerations, 
the fifth amendment should not apply, and It IS counterproductive to 
excluded relevant evidence in those smutions 212 

Another weakness ofthe Dohie test was that when a military lead- 
er suspected a nubordinate of a minor offense and wanted to counsel 
him for non-law enforcement ox disciplinary reasons, the test would 
require warmngs This would possibly prevent the counseling and at 
best chill the discussion In sum. Judge Fletcher tried to draw a 
bnght line in an area of the law that LS incapable of being defined by 
easy bnght line rules 

v. coscLusIo~ 
Who should be required to give article 31W warnings7 The answer 

to the question depends on which policy Objective 18 held in the high- 
est esteem All four teet have strengths, because they each effectuate 
a legitimate policy objective They all have weaknesses because they 
exclude other pohq objectives Like many other difficult legal issues, 
the key to answermg the question 18 knowing where to strike the 
proper balance between the law enforcement needs of the government 
and the rights of the mdimdual. 

The Wdson literal interpretation test panted the individual en- 
tirely too much protection Statutes cannot anticipate every posslble 
situation; therefore. judicial interpretation-not passmty--ls neces- 
sary to fill the gap A literal interpretation of article 31(b) ignored the 
reasonable neceSsLties of law enforcement. 

The second eondmon prong of theDugo.Gibsan test conditioned the 
rights warnings on the perceptions of the suspect. even though the 
decmon to warn belonged to the questioner Not only was this Illogl- 
cal, but It dmregarded the multiple policy objectives embraced by m i -  
cle 31lbJ to the detriment of individual eervice members and the 
armed forces Thus. the Diiga.Gtbson test tips the scales too far in 
favor of law enforcement officials. 

The Dohie poshan of authority teat attempted to find an easy 
answer for an extremely complex m u e  The result was a test that 
requwed warmngs ~n sltuatmns where they ahould not be required, 
and that did not require warnings in situations where they should be 
required. A bnght line rule does not work well in an area of the law 
that has numerous legal principles interacting with each other s ~ m u l -  
taneous1y. 
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Judge Latimer's officiality test, requiring warnings when the ques- 
tioner acts m an official law enforcement capacity, is probably the 
most meritorious test, because It strikes the most equitable, reason- 
able balance between the needs of the government and the rights of 
the individual The committee that drafted the Military Rules of Evi- 
dence "was of the opimon , , that both Rule 30XC and Article 31W 
should be construed a t  a mmmum, and in compliance with numerous 
cases, as requiring aarmngs by those personnel acting in an official 
disciplinary or law enforcement capacity Furthermore. the his- 
torical development of the right against self-inenmmatmn and of the 
warning requirement In the military probably supponr Judge Lati- 
mer's test mare strongly than i t  supports any of the other tests. 

The officiality test recogmzes that  article 31(b1 grants an accused 
or Suspect the right to be actually warned when a government agent 
seeka menmmatmp Information The officiality teet does not permit 
an after-the-fact Inquiry to ascertain if there really was any e~e remn ,  
unlawful ~nfluence. or unlawful inducement perceived by the Suspect 
or accused Those are tatally separate concerns that should be consid- 
ered only i fngh t s  warnings were given If rights warnings were not 
given, that  should be the end ofthe Inquiry, and the confession should 
be excluded. 

What of the need for effective undercover operations? Congress 
could amend the Uniform Code of Military Justice to spee~fically ex- 
empt from article 31(b) persons who are conducting official undercov- 
er operations, managed by official law enforcement agencies and 
targeting Buspects, so long as the questmning 18 prior to any kind of 
reatnetion or preferral of charges agamst a ~ u s p e c t . ~ ~ '  Although less 
desirable than legislative action, but preferable to the second condi- 
tion ofDugo-GLbson, the Court of Military Appeals could satisfy the 
need for undercorer operations by means of a narrow and specific ea- 
ception for law enforcement officers assigned to traditional undercov- 
er operations where the identity of the agent is hidden Informants 
who do not occupy a position of leadership relative to the suspect 
could likewise be exempted, since the 111 effects of deceit practiced by 
leaders would not occur m those situations 

It 1% difficult to predict where the Court ofMilitary Appeals w ~ l l  go 
next in its quest to settle the question of who should warn under art,- 
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cle 31W The important point for the military criminal trial lawyer le 
that, in view of the unsettled nature of the law, a well-reasoned and 
persuasive argument can be fashioned to support almost any position. 
To formulate the argument. an understanding of the historical de- 
velopment af the right against self-incrimination and the warning 
requnemenr. 8 s  well a6 the policy objectives of the different Court of 
Military Appeals teite, is necessary 



PUBLICATION NOTES 
Various books, pamphlets, and periodicals, solicited and unsolx- 

Ited, are received from time to time by the editor of the McLtary Lam 
Remu, .  With Volume 80, the Revieic began adding short descriptive 
comments to the standard bibliographic information published m 
previou~ volume8 The number of publications received makes fonnal 
r e v ~ e w  of the majority of them impossible. Description of a publica. 
tion in this section, however, does not preclude B subsequent formal 
r e v ~ e w  of that publication in the Reuiew. 

The comments in these notes are not recommendations either for or 
against the publications noted. The opmmons and eonclusmns in these 
notes are those of the preparer of the note. They do not reflect the 
opinions of The Judge Advocate General's School, the Department of 
the A m y ,  or any other governmental agency 

The publications noted in this section, like many of the books for. 
mally reviewed in the Milztary Lou Reu~eu,  have been added to the 
library of The Judge Advocate General's School The School thanks 
the publishers and authors who have made the books available for 
this purpose 

Dinstein, Yoram, War, Aggieasion and Self-Defence. Cambridge: 
Grotius Publications Limited, 1988. Pages: 278. Index of Persons, 
Index of Subjects, Table of Cases, Table ofTreaties. Price: S95.00. 
Publisher's address: Grotius Publications Limited, P.O. Box 115, 
Cambridge CB3 9BP, United Kingdom. 

One of the most intractable problems in international law LS how to 
achieve effective restraints on the use of force by one state against 
another. The enduring relevancy and practical urgency of the issue 
can be eeen in the mynad of regional conflicts ongoing in the world 
today. 

The nature of war. both between states and within states, is the 
focus of this detailed study by Yoram Dinstem, Professor of Interna- 
tional Law of Tel-Aviv Univeraay. Professor Dinstem draws on the 
historical ongins of the attempts a t  defining war and aggression t o  
demonstrate the enonnous difficulties involved in articulating the 
concepts. He further traces the evolution of these concepts through 
several centuries of efforts by scholars seeking to distinguish the 
vmous f o m  of med mnflid under international law in the bmader 
search for controls on aggression. 

Professor Dinstein next examinee the current treatment of aggres. 
smn under the United Nations Charter and the va r iou  resolutions of 
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the U N. General Assemblj He analyzes ~n detail arncle 2141 of the 
Charter, which prohihits the use of force against the terntonal in. 
tegrity or political independence of any other sovereign state He par- 
ticularly focuses on the right of eelf-defense as the Charter's one ex. 
p lmt  excepnon to the prohibition on the use of force Armed attack, 
whether mmated directly or indirectly by the forces of an aggresaor 
state, triggers a right of self.defense that may be employed uni- 
laterally by the victim state or through collective measwee mnc- 
t imed by the U.N General Assembly. 

H E  a n a l y s ~  of nonintervention adheres very 8trictly to tradmonal 
principles limiting the legal justifications for the use of force To the 
extent other possible justificationa are embraced by Professor D m  
stem at all. their legitimacy LS recognized pnmanly through the con- 
cept of 4f.defen.e as an exclusive exception permitting intervention. 
He applies the concepts to various contemporary situations m ahich 
etates have uied force against one another Of the United States 1"- 

tervention m Grenada. for example, he says that the operation fell 
short of an adequate Juetification based on the reecue of nationals 
under the self-defense theory This was. he said, because of the long 
duration of the Ll S presence in the country By way of contrast. he 
cites the 1976 Iiraeli raid on the Entebbe airport ~n Uganda as an 
example of a proper mwcatmn of self-defense on behalf of one's 
nationals. 

Professor Dinstein basically presents B coneenatwe view of cur- 
rent post-Charter mternational law. "Wars of national liberation' 
illuitrate what he regards as a ' ' C U ~ I O U S  recrudescence" of a just war 
criteria for intervenrion that is "corroded by polmeal  morivatmns ' 
Whether or not such an outbreak of moralism in international I a n  
should be considered regrettable. wars of national liberation are l e -  
garded by Professor Dinstein as exclus~vely internal matters not 
amountmg to  matters of international dimension warranting tn- 
terventmn 

The narrow interpretation given to the situations in which unl- 
h t e d  lnterventlon by farce la Justified places a slgmfieant reliance 
on the practical effectirenesa of collectire security meaeures The 
book, therefore concludes by exammmng the various alternatives 
available for implementing the U.N 8ystem of collective security 
measures and peacekeeping functions under United Nations super- 
V m o n  Professor Dmstem suggests that cntmsms of the General 
Assembly's ability t o  respond in a timely and meaningful w a y  to the 
frequent violations of the Charter pnneiples can be overcome in prac- 
tice. 
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The vitality of the use of force pnnmples that Professor Dinstem 
has so carefully documented will continue to be tested by states in 
their relations w t h  each other The ability of the U.N. system to 
fulfill Its intended role as the central mediator in the disputes that 
lead t o  armed conflict will ultimately be crucial to the framework of 
mternatmnal law that he has described. War, Aggression and Self. 
Defence will remain. ~n the meantime, a major r e m u m  guide to the 
development of restraints on force a8 established under international 
law. 

Shar,  Malcolm N., International L a e .  Cambridge: Grotius Pub- 
lications Limited, 1936. Pages: 62i. Abbreviations, Table of Cases, 
Index. Price: $21.00. Publisher's address: Grotius Publications 
Limited, P.O. Box 115, Cambridge CN3 9BP, United Kingdom. 

This textbook on international law advertises Itself as a cross be- 
tween a short mtroduetion and a mqor treatme This hybrid nature 1s 

both it8 weaknesa and Its strength International law LS such a broad 
and diverse subject that any single volume must necesaanly sacrifice 
detail for breiity. Far example, the law of armed conflxt covers only 
eleven pages of text. On the other hand. If the reader IS looking for a 
highly readable, inexpensive volume on international law to use 
either as an introduction to the subject or as a fast reference tool. this 
book is well worth the modest Investment. particularly in regard to 
recent development8 in space law and the law of the sea 

Kintner, William R., Soviet Global Strategy. Fairfax. Virginia: 
HERO Books, 1987. Pages: X Y ,  213. Foreword by Clare Boothe 
Luee, Index. Price: $21.96. Publisher's address: HERO Books, 
10392 Democracy Lane, Fairfax, Virginia 22030. 

Since the advent of the Cold War, Western commentators have de- 
voted thousands of books and articles to the elusive topic of Soviet 
global Strategy. One school of thought 1s that Soviet expansionism LS 
based on little more than the fierce nationalism that the Russian peo- 
ple have displayed for centuries The opposing school contends that 
the expansionism 18 founded on some complex Marxist-Leninist 
scheme far world dammation. Kintner leaves the reader with no 
doubt as to which school he ascnbes, he contends that the Sovxets will 
stop a t  nothing short of global conquest through virtually any means. 

Kintner devotes the bulk ofhia book to a detailed analysis of Soviet 
encroachment in each region of the world. He focuses on develop- 
ments of the past decade, such as Soviet eapansmn into the South 
Pacific. He is very blunt in sta:mg his conelusmns. but he supports 
these conclusions ~n such a fashion that one wonders how much 1s fact 
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and how much 18 rhetoric. He makes sweeping statements and u e e ~  a 
facetious tone that detracts from the objectiveness of his canclusmns 
Nonetheless. this book wdl defimtely Interest those readers who are 
intrigued by modern Somet operations 
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