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SPECIFIED ISSUES IN THE UNITED
STATES COURT OF MILITARY APPEALS: A
RATIONALE

by Robinson O. Everett*

I. INTRODUCTION

Most of the cases that reach the United States Court of Military
Appeals are brought to it by an accused’s petition for review pursuant
to article 67(b)(3) of the Uniform Code of Military Justice." An appel-
late defense counsel, who has been appointed by The Judge Advocate
General to represent the accused, files a supplement to the petition
for review. This supplement seeks to persuade the court to exercise its
discretionary jurisdiction to review the case. To this end, counsel will
assign errors committed during the trial and review of the case
However, in a substantial number of cases the supplement filed in the
Court of Military Appeals simply submits the case “on the merits”
without assigning any error.

In the cases in which the Court of Military Appeals orders a grant
of review, the Court of Military Appeals usually indicates in its order
the assignments of error—usually referred to as “issues”—that it will
congider. In subsequent pleadings and in oral argument appellate de-
fense counsel are limited to discussing the issues that the court re-
ferred to in its order granting review. Occasionally, issues as to which
the court grants review have not been mentioned by appellate de-
fense counsel in their supplements to the petitions for review. The
court often has referred to these as “specified” issues to distinguish
them from issues that appellate defense counsel “assigned” in the
supplement,

Recently, a leading commentator on the court has questioned the
desirability of the court’s practice of specifying issues for its review,
even though they have not been raised by appellate defense counsel.?
Likewise, a committee which has been appointed to make recom-
mendations for improving the court's operations has indicated some
concern abeut this practice.®

*Robinson O. Everett has been Chief Judge of the United States Court of Military
Appeals since April 1980. He received a B.A. (magna cum laude) and J.D. (magna curn
laude) from Harvard University and an LL.M. from Duke University.

110 U.8.C. § 867(b)(3) (1982) [hereinafter UCMJ].

2See Fidell, A Roving Commission: Specified Issues and the Function of the United
States Court of Military Appeals, 122 Mil. L. Rev. 117 (1988).

5See £ the Court Commitree, 25 M.J. 154 (C.M.A. 1087).
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In October 1988, during a question-and-answer session after I had
spoken to a group of Air Force lawyers, I was asked whether the court
should discontinue this practice if it was granted article III status,
The unspoken premise for this question apparently was that, even
theugh the specifying of issues not raised by appellate defense coun-
sel might be appropriate for an article I court, it would not be suitable
for an article III court,

In light of such concerns, I have tried to reexamine the court’s prac-
tice of specifving issues with the thought that the practice may have
outlived its usefulness. However, after such reexamination, I have
concluded that, even though the court could save some time and prob-
ably reduce its Central Legal Staff by discontinuing the practice, it
should nonetheless be retained.

II. SPECIFYING ISSUES AND
IDENTIFYING “GOOD CAUSE”

The Uniform Code provides for automatic appeal to a court of mili-
tary review, which “may affirm only such findings of guilty and the
sentence or such part or amount of the sentence, as it finds correct in
law and fact and determines, on the basis of the entire record, should
be approved.” This language seems to place on the judges of that
court a duty to give service members relief from legal error whether
or not their counsel have pointed out such error.

The Code further states that the Court of Military Appeals shall
review the record in “all cases reviewed by a Court of Military Review
in which, upon petition of the accused and on good cause shown, the
Court of Military Appeals has granted a review.” This statutory lan-
guage places on accuseds the burden of filing petitions with the court
in order to invoke this jurisdiction. Moreover, it could be construed to
require that the service members or their counsel show that good
cause exists, However, as I interpret article 67(b)(3) the “good cause”
also may be “shown” by the court’s own staff—or even by a judge who
concludes that the record of trial should be reviewed in greater depth.

Congress apparently does not disagree with this interpretation,
which the court has followed for many years without any perceptible
adverse comment from Capitol Hill. Indeed, I believe Congress in-
tended that, if service members petitioned for review, the court
should grant them relief from any prejudicial error that occurred at

“UCMJ are. 66.
SUCMJ art 87rb)31 (emphasis added.
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the trial or review of their cases—even though appellate defense
counsel may not have mentioned those errors in the supplements to
the petitions.

Article 37 has made clear the legislative intent to shield military
justice from any kind of command influence.® When military appel-
late defense counsel represent service members in the Court of Mili-
tary Appeals, the possibility always exists—however remote—that
counsel might be directed or influenced not to raise issues that would
prove embarrassing to their service or to some commander. Although
Ibelieve the risk of such an occurrence is now very small, it cannot be
ignored.

A few months ago, a colonel who had served as an appellate defense
counsel mentioned to me that on one occasion he had received an
unsigned order purporting to emanate from a superior and directing
that he not proceed in & certain manner in his representation of an
accused. To his credit, this lawyer then asked to receive a signed copy
of the order; when none was forthcoming, he went ahead with the
case as he originally had planned. Unfortunately, some counsel
might display less fortitude under such circumstances; and if, in turn,
the failure of counsel to raise an issue precluded review of that issue
by the Court of Military Appeals, the accused’s right to counsel would
be violated.

Indeed, I understand that onie reason for the creation of the court’s
Central Legal Staff many years ago was a reported remark by a
Judge Advocate General that he would decide what issues the Court
of Military Appeals would review, because he would instruct appel-
late counsel what issues to present. The comment was reported to the
then Chief Judge; and he concluded that it was necessdry for the
court to have a staff that could undertake independent review of the
record and bring possible legal errors to the court’s attention, even if
the military appellate defense counsel were directed or chose not to
raise them.

Equally important is the perception of justice on the part of service
members, their families, and the public. As anyone who is acquainted
with the appellate process knows, accuseds will sometimes want their
counsel to raise issues on appeal that in the lawyers’ professional
Jjudgment have no merit. According to the Supreme Court, a defen-
dant’s right to counsel does not imply that lawyers must raise on
appeal all frivolous issues that their clients wish them to advance.”

°Cf. United States v. Thamas, 22 M.J. 388 (C.M.A. 1986); Navy-Marine Corps Court
of Military Review v. Carlucei, 26 M.J, 328 (C.M.A, 1968).
“Jones v. Barnes, 463 U.S. 745 (1983).
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The Court of Military Appeals has decided, however, that Congress
intended that appellate defense counsel in the military justice system
bring to the attention of reviewing authorities any issues that the
accused requests counsel to raise.” In this way, an accused iz pre-
cluded from claiming prejudice because the appellate defense counsel
was too lazy or too timid to present a meritorious issue, as the client
had requested. Similarly, the court’s practice of specifying issues fore-
stalls a subsequent claim that an accused did not receive an adequate
review of errors in the record because the appellate counsel neglected
to call them to the attention of the Court of Military Appeals.

Admittedly, the military appellate defense counsel who appear in
the Court of Military Appeals usually are highly skilled. However, it
must be recognized that experience levels vary from service to service
and from time to time. Also, sometimes an appellate defense counsel
has an overload of cases and has little time to examine each record of
trial in detail.

Furthermore, in the military justice system—unlike the civilian
courts—the lawyers who handle appeals usually are not the ones who
represented the accuseds at their trials. Even during the appellate
process the counsel who were representing the accuseds may leave
the service or be reassigned, in which event the lawyers who prepare
the supplements to the petitions for review may not be the same
lawyers who previously represented the accuseds at the court of mili-
tary review. Due to the lack of continuity, a risk exists that the appel-
late defense counsel who submit the supplements in the Court of
Military Appeals may, because of lack of familiarity with the earlier
proceedings, overlook significant issues of law that should be raised.

Most of my comments have pertained chiefly to military counsel
However, since coming on the court in 1980, I have noticed that an
increasing number of civilian lawyers are appearing before us. Many
of these attorneys are experienced advocates, but some may be un-
familiar with court-martial practice and, for this reason, may not rec-
ognize important appellate issues. Even though accuseds have re-
tained civilian counsel at their own expense, when they could have
been represented without charge by military counsel, this is no
reason to reduce the protection granted to them.® Thus, if the court
specifies issues not assigned by military appellate defense counsel,
there is no reason to follow a different practice when the accuseds are
represented by civilian attorneys.

SUnited States v. Groatefon, 12 M.J. 431 IC.M.A. 1982,
SCf. Cuyler v. Sullivan, 446 LS. 335 (19801
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III. ADVANTAGES OF SPECIFYING ISSUES

From several other standpoints I perceive advantages in the court’'s
practice of specifying issues. The judges and staff of the Court of
Military Appeals review cases from all the armed services, and they
may become aware of issues that are being routinely raised in one
service but not in another. In those instances, it may be desirable for
the court to specify the issues in the cases where they have not been
raised by counsel, because in this way the court better assures that
members of different armed services receive more uniform treatment
in courts-martial

Sometimes the court hands down an opinion in one case that would
suggest an issue to be raised in other cases. If appellate defense coun-
sel have already filed the supplements to the petitions in the other
cases and if the court does not specify the issues, it will be necessary
for counsel to submit mations asking for leave to submit pleadings
that will raise the new issue. If these motions are granted, counsel
will be allowed to amend the pleadings they have previously filed.

This procedure is more cumbersome and time consuming than for
the court itself to specify the new issues at the outset on its own in-
itiative. Moreover, when the court specifies the issues, accuseds are
not prejudiced if their lawyers failed to recognize that the court’s
opinion in another case presents issues in their own cases.

The judges or the staff may be aware of issues that the court is
dealing with in cases currently under consideration or of issues that
seemn likely to come before the court in the near future. If those issues
exist in pending cases but counsel have not raised them, the court’s
specifying of those issues sua sponte may enable the court to decide
them at an earlier time than if the court waited for cases in which
counsel raised the issues. In turn, disposing of these issues rapidly
may provide needed guidance for persons trying cases in the field and
thus reduce the likelihood of errors in future trials.

IV. RESPONSE TO CRITICISM

The criticism has been made that to specify issues that an accused
has not raised is a regression to a bygone ers of paternalism in mili-
tary justice. Although paternalism is on the wane and waiver is being
invoked more frequently than before, military justice still imposes
requirements unmatched in the civilian courts.

The best example of a uniquely military requirement may be arti-
cle 45, which concerns pleas of the accused and sometimes may pre-
vent military judges from accepting guilty pleas, even though, after

5
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consulting with counsel, accuseds are perfectly willing to do s0.2° If
service members testify during the providence inquiry in a manner
inconsistent with their guilty pleas, military judges are not permitted
to accept the pleas, no matter how much the accuseds want them to do
s0. In this instance, Congress has directed that the findings of the
court-martial be accurate, even though the accuseds might be willing
to accept inaccurate findings. This protection was probably consid-
ered to be especially important for young service members, who may
be prone to give up important rights without appreciating the future
adverse consequences of court-martial convictions and sentences.

Likewise, I believe that Congress intended for the Court of Military
Appeals to adopt procedures—such as the specifying of issues—that
would protect service members against unjust convictions and unfair
sentences.

There is nothing novel about the concept that an appellate court
should correct legal errors, even if counsel have not raised them; nor
is this concept limited to article I courts. For example, both Federal
Rule of Evidence 103(d) and its twin, Military Rule of Evidence
103(d), authorize an appellate court to give relief for “plain error”
with respect to evidence that the trial court has admitted without
objection from counsel at trial. Specifying issues permits the court to
deal with various kinds of “plain error,” even though appellate de-
fense counsel have failed to assign the error.

The suggestion has been made that for the Court of Military
Appeals to specify issues constitutes an implied eriticism of the skill
of appellate defense counsel. The premise for this suggestion is that,
if the lawyers were doing their jobs properly, there would be no occa-
sion for the court to specify issues. This premise is faulty. There can
be many reasons for specifying issues other than may be attributed to
any fault of counsel. The judges are in a better position to know what
issues seem important to them than counsel can possibly be. The
judges have access to information about pending cases that counsel
do not possess. Certainly a practice designed to protect accused ser-
vice members from unjust convictions should not be terminated be-
cause of undue sensitivity on counsel’s part.

Furthermore, I reject the contention that appellate defense counsel
will becore slothful in assigning errors if they believe the court will
cure their omissions. I cannot imagine that lawyers could be so un-

190t is constitutionally permissible for a judge to accept a guilty plea and (o base
findings thereon, even though the accused has not conceded —and, indeed, has de-
nied—his criminal liability for the offense. See North Carolina v. Alford, 400 U.S. 26
(1970)

6
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professional as to write slipshod legal pleadings on the assumption
that a court would cure any omissions and protect their clients’ in-
terests.

Obviously, there will be differences of viewpoint as to which issues
the court should specify when counsel have not raised them. For ex-
ample, the court has often specified issues involving the multiplicity
of offenses. Frequently the relief that the court ultimately grants in
these cases affects only the findings but produces no reduction in
sentence. Some would contend that the court has wasted its time and
that, absent a change in sentence, there is no reason to be concerned
about the findings. Although I recognize that this position has some
merit, I conclude that even in this situation it often is appropriate to
specify issues.

Certainly, the congressional concern for accuracy of results, which
is reflected in the limitations on guilty pleas imposed by article 45,
suggests that service members’ records of convictions should be cor-
rected if, by reason of overcharging or multiplicity, they have been
made to appear guilty of more crimes than they actually committed.
The Supreme Court seemns to have accepted a similar view in holding
that a defendant convicted of two crimes that were the same under
the Blockburger test'! was entitled to have one of the convictions va-
cated, even though he had received concurrent sentences,'?

V. CONCLUSION

Although there may be reasonable differences as to the extent to
which the Court of Military Appeals should specify issues when coun-
sel have not raised them, I am still convinced that the practice of
specifying issues is desirable and consistent with congressional in-
tent. In my view it has not been demonstrated why this practice
should be discontinued.

“Blockburger v. United States, 284 U.8. 299 (19321,
12Ball v. United States, 47C U.8. 856 (1985).






USCMA AND THE SPECIFIED ISSUE: THE
CURRENT PRACTICE

by William N. Early, Lizann M. Longstreet,
and James 8. Richardson*

I. INTRODUCTI

In this, its 37th year of operation, the United States Court of Mili-
tary Appeals (COMA) finds itself under intense and welcomed scru-
tiny from various sources. A Department of Defense Study Group has
issued its report;! the Court Committee® has held meetings and heard
testimony for some 12 months and promises a report by January
1989; the Court Rules Advisory Committee® has proposed new case
processing standards designed to reduce delays in case disposition;
and a noted member of the court’s bar* has delivered an incisive eval-
uation of some of its practices in a lecture at The Judge Advocate
General’s School in Charlottesville, Virginia. All of this examination

*Mr. William N. Early, Colonel U.S.A.F. (Ret.), is the Director of the Central Legal
Staf of the Court of Military Appeals. He received a B.A. (with diatinction) and a J.D.
(with distinction) from George Washington University. Before coming to the court he
was the Chief Judge of the United States Air Force Court of Military Review

Mrs. Lizann M. Longstreet, Commander, U.S.N.R,, is 2 staff attorney with the court.
She received a B.A. from Marquette University, a J.D. from the University of Bal
more, & graduate certificate in Management Informstion Systems from the University
of Southern California, and an M.P.A. from Southeastern University

Mr. James 8. Richardson, formerly Captain, U.S.M.C., and a former military judge,
is a staff attorney with the court. He received a B.A. from Frostburg State College and
a J.D. from the University of Maryland

The writers wish to acknowledge the contributions of Mrs, Barbara Passamaneck,
Chief Legal Technician of the Central Legal Staff, and Miss Agnes Kiang, Assistant
Court Librarian, for the collection and tabulation of statistics that appear in this arti-
cle. Mr. John A. Cutts III, Deputy Clerk of the court and Reporter of Decisions, also
provided invaluable assistance in reviewing the article for form and content and in
checking research and citations

*The Department of Defense Ad Hoc Study Group was appointed on July 17, 1987,
end included members of the uniformed services (including the Coast Guard) and
members of the General Counsel's office.

3The Court C of ten di members of the civilian bar
(including a reporter) and support staff, was appointed by the court in October 1987 "to
study issues and make recommendations concerning the court’s statutory role and
mandste, status, size, staff, and operations.” Rather
than a new creation, this was 2 reestablishinent of the Commitree which was originally
created in 1953 and chaired by Whitney North Seymour. 25 M.J. XCIX (C.M.A. 1987).

*The Rules Advisory Committee, a continuing body, was appointed by the court to
study and make recommendations concerning the court’s Rules of Practice and Proce-

ure.
“Fidell and Greenhouse, A Roving Commission: Specified Issues and the Function of
the United States Court of Military Appeals, 122 Mil. L, Rev. 117 (1988).
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seems to be, at least partially, generated by the renewed emphasis on
converting the court from article I to article III status.

As an institution of this age, the court welcomes constructive criti-
cism from its friends, because a new look at entrenched practices offers
the court a chance to improve and to continue to grow. The court has
carefully considered each study and has conducted certain studies of
its own designed to improve its management practices. The court has
already approved for a year of trial a new procedure giving the gov-
ernment the option of not filing an opposing brief to the petition brief
of the accused,” and the court has reinstated a “term system” after
some thirteen years of non-use.® Through an intense effort, the court
has reduced its carryover backlog of cases both in the petition and
master dockets. After enjoying the stability of three sitting judges for
the first time in several years, the court is ready to look at and to
consider ideas to improve its case processing times and to be ready to
respond to new developments in the law and practice of the military
community.

An important criticism has been directed at the court’s longstand-
ing practice of specifying issues and its use of the Central Legal Staff
in reviewing cases where appellate defense counsel have assigned no
issues. This article will address these matters.

II. “REVIEW” AND “EXAMINATIO
CASES AND ISSUES

A currently popular syllogism among those examining the court’s
procedures goes about like this:

1. Article 67(b}3) of the Uniform Code of Military Justice
states that the court shall review “all cases reviewed by a
Court of Military Review in which, upon petition of the ac-
cused and on good cause shown, the Court of Military
Appeals has granted a review.””

2. A petition submitted on the merits is, in the opinion of
appellate defense counsel, free of appellate issues, so it does
not show “good cause” for review.

SThis rule, which was established by order of the court dated October 12, 1988, per-
mite appellate government counsel to file, in lieu of an answer, a letter indicating
general opposition to errors assigned by appellate defense counsel or indicating no
opposition to said errors

®The term system was adopted by order of the court dated September 30, 1988, and
was accompanied by an announcement of the cases carried over from the previous year.

"Uniform Code of Military Justice art. 67(b¥d), 10 U.S.C. § 867(b)3) (1982)
[hereinafter UCMJ].

10
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3. Yet the court routinely reviews merits cases and occa-
sionally specifies an issue for review.

4, The court thereby violates its statutory grant of author-
ity in these cases.

The fallacy in this syllogism is that the court never reviews a case
unless it concludes that good cause is shown. Article 67(b)(3) refers to
the action of the court after grant of an issue, irrespective of who
advanced that issue, counsel, judge, or staff. When counsel submits a
case “on the merits,” the staff examines it to determine whether there
exists “good cause” for review by the court. The staff creates a peti-
tion memorandum, which it then submits to the judges for consider-
ation. This memorandum commonly recommends “denial,” but even
then the case is further reviewed by chambers and the individual
judges to ensure that there is no “good cause” for granting review.
Occasionally the staff will discover an unraised issue for which the
staff recommends further review; if the judges agree, the court then
“specifies” the issue for grant of review. Or the judges in their ex-
amination may discover an issue deserving further consideration,
and they may direct the staff to draft a specified issue. Thus, there are
two stages to the appellate process: examinaticon of the record for
possible error; and then review after development and granting of an
issue meriting judicial consideration.

A narrow reading of article 67(b)(3) would seem to prohibit the
court from considering the record in a case submitted on the merits
simply because appellate counsel uncovered no issue.

This flies in the face of the direction of the Supreme Court in
Anders v. California® and the practice of the Court of Military
Appeals from its inception. Whereas article 67(b)(3) concerns the pro-
cess of selecting cases (and issues) for judicial review, article 59(a)
provides the standard for remedial action favorable to the accused.
The former provides for review on petition and on good cause shown,
and the latter provides for reversal only when an “error materially
prejudices the substantial rights of the accused.”® The standard for
review of a case by the court is far less than that required for reversal,
This explains why many cases granted review on specified issues re-
sult in affirmance. It also explains why the judges feel free to specify
an issue to get briefing from counsel without regard to any preconcep-

9386 U 8. 738 (1967). For & full discussion of the responsibilities of appellate counsel
under Anders, see Nell v. James, 811 F.2d 100 (2d Cir. 1987). Other examples include
United States v. Castello, 830 F.2d 99 (7th Cir. 1987) and United States v. Edwards,
822 F.2d 1012 (11th Cir. 1887),

SUCMY art, 59(a).
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tions as to ultimate disposition. In sum, grant of a specified issue no
more preordains reversal than does grant of an issue raised by appel-
late counsel.

There are several reasons why the court has never adopted a nar-
row construction of article 67(b)3). First, the court has always been
cognizant that a primary reason for its creation was to provide a final
civilian review of military cases. This is in keeping with the congres-
sional hearings on the Code and the general philosophy of our Con-
stitution that the military establishment should always be under
civilian control and supervision, This philosophical bent towards
“paternalism,” sometimes criticized, was largely fostered by per-
ceived, and sometimes actual, excesses in the way discipline was
administered under the Articles of War and under The Articles of the
Government of the Navy during the First and Second World Wars.

A number of examples of “paternalism” exist elsewhere in the
Code. Article 45(a)'® prevents service members from pleading guilty
unless they can demonstrate that they believe they actually are
guilty, which is contrary to the civilian practice. Article 66! provides
for automatic appeal to a military appellate court for a convicted ac-
cused sentenced to a punitive discharge or confinement for a year or
more, unless the accused specifically waives this right. The aforemen-
tioned article 67(b)(3) allows an accused to invoke the appellate juris-
diction of this court in a very simple way. Article 702 provides an
accused free appellate representation all the way to the United States
Supreme Court. Recognizing that the Code is in reality a statutory
restriction on the ability of the commander to enforce discipline, it
seems logical that Congress would wish to have a final civilian review
of that exercise by a civilian tribunal.

Independent examination of a case by staff attorneys and judges
removes a perception of military control of the appellate process.
However ohjectively false it may be, there is still the perception that
representation by uniformed counsel, without regard to their particu-
lar talents, would not be as spirited as representation by civilian
counsel, who would be entirely free of any aspects of command con-
trol. Clearly this is why the Code provides for civilian counsel if
selected and paid for by the accused.'® Such a perception of the de-
fense counsel as a “company man” or, in the terms of the 1960’s, “a

19UCMJ art. 45(a).
NUCMJ art. €6.
BUCMJ art, 70.

98ee UCMJ art. 70(d)

12
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lifer,” is difficult to erase in the minds of a convicted accused, as evi-
denced by the repetitive assertions of inadequate representation that,
upon investigation, most often prove baseless. Those holding such
perceptions see the military justice system as unfair to or “loaded”
against the lower grade enlisted service member. This perception
would be even greater if there was not a civilian court ready to give
independent review of a record with a view to uncovering any over-
bearing of the existent military command system.'* Thus, the court’s
independent power to reach into a record and specify an issue serves
to give more verisimilitude and credibility te the military justice
system.

A small anecdote serves to emphasize the need for an unrestricted,
unhampered Court of Military Appeals. During the organizational
meetings, when the Chief Judge, Clerk, and Chief Commissioner dis-
cussed the creation of support staff for the court, it came to the atten-
tion of the Chief Judge that a senior legal officer of one of the military
services had stated that he would control the issues brought before
the court for review. The Chief Judge took this as a challenge to the
independence of the court and approved the creation of a staff of com-
missioners whose function was to examine all records petitioned to
the court to seek out issues whether asserted or not.*® This, of course,
was the creation of what is now called the “Central Legal Staff” and
was the first such use of staff attorneys in this manner by any court.

#Apparently this perception continued for some time. An article on the court pub-
lished in 1965 states:

Helping the judges are 12 lawyers ithe 10 senior ones are called com-
missioners) and an administrative staff of 25, with an annual budget of
$530,000.

The court knows that in a typical case—800 or more of them a year—
the man’s lawyer is no Edward Bennett Williams or Clarence Darvow. It,
therefore, scans the records for possible errors other than those the de-
fense lawyer claims.

That is where the staff of 10 commissioners (senior lawyers with sharp
eyes for flaws in a record) first get into the act. One commissioner, with at
least one other checking him, reads the whole record, from the dawn of
suspicion in the heart of the MP to the tagline of the opinion of the board
of review.

The commissioner makes a summary, pointing out anything he thinks
the judges ought to know, and makes recommendations. The summary,
plus the record, goes to each of the three judges.

At the end of this road the court will, almost nine times out of ten,
“deny” the petition for review. But the man has had his review. His
appeal has been fully considered. The denial means simply that the de-
fense lawyer didn't have a substantial claim of “error.” Nor did the com-
missioners or the judges find any that he missed.

Reed, Court of Military Appeals, Army Times Family Magazine, July 21, 1965.
15This anecdote comes from r. Alfred C. Proulx, first Clerk of the court.
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One might explain such an attitude as being part of the inherent
distrust of things civilian by military commanders of the time who
viewed the court as an unwarranted and unneeded hampering of
their authority. However, we cannot presume that illegal command
influence is moribund even in this “enlightened age.”'¢

The unstated fifth statement in the syllogism is: Does not this indi-
cate a mistrust of military counsel? Not at all; the fact is that spee-
ification of issues provides a direct channel for the court to communi-
cate with appellate counsel without waiting for oral argument.’” It
indicates those areas of law or fact in a particular case on which the
judges wish the assistance of counsel. All appellate counsel are famil-
iar with that debilitating first question from the bench in oral argu-
ment that identifies a concern for argument in an area in which they
are not prepared. Considering that the judges come in “hot” and
usually fortified by a detailed bench memorandum that chambers
staff has prepared, it will occasionally happen that a judge will
approach a case with a view totally different from the way counsel
have developed the issues. Specification transmits this concern at a
point in the appellate process when counsel have time to prepare to
address the concerns of the judges as well as to assert their own view
of the case.!®

III. FACTS AND FIGURES

Recognizing at the outset that we have “insider” knowledge as to
why issues were specified by the court, we offer the following analysis
of issues specified by the court during fiscal years 1986 through 1988.
‘We selected these years because they most closely approximate the
tenure of Mr. Early as Staff Director and thus provide the best insight
into the reasons for specification. We do not attempt to be conclusive,
because a comprehensive review of the history of specified issues by
the court over the years is beyond the scope of this article,'® but we
have sought to achieve the fairest selection.?

*6See United States v. Thomas, 22 M.J. 388 (C.M.A. 1986:

VSee, ¢.g., United States v. Simmons, 812 F.2d 561, 562, n.1 (9th Cir. 1987); Frank-
lin v, State, 526 So. 2d 159, 160 (Fla. Dist, Ct. App. 1988); Norman v, State, 277 S.E.2d
707 (S.C. 1881). See also R. Martineau, Modern Appellate Practice § 2.9, at 40 {1983

**Cotton Petroleum Corp. v. New Mexico, 108 S, Ct. 1466 (1988); Christianson v
Colt Industries Operating Corp., 108 S. Cr. 500 :1987). For U.S. Supreme Court prac-
tices see R. Stern, E. Gressman & S. Shapiro, Supreme Court Practice § 5.11 (6th ed
1986). For other courts’ practices, see part IV E of this article

'S¢ Walker and Niebank, The Court of Military Appeals—Its History, Organization
and Operation, 6 Vand. L. Rev. 228, 232 (1953) (discussion of the early operation of the
court).

2We address the policies and practices of the court infra. For an historical study, see
Fidell, The Specication of Appelate lssues by the United States Court of Militar
Appeals, 31 JAG J. 99 11880
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Since commencement of fiscal year 1986 the court has granted a
total of 119 petitions for review on “specified issues.” While this may
appear to be a large raw number, it should be remembered that the
court considered 7,727 initial filings under its discretionary jurisdic-
tion in this three-year period. During the same period the court
granted review of 607 cases. Thus the court has elected to specify
issues in only about 19.6% of the cases granted review and in less
than 2% of those cases filed. The records of the court indicate that
staff attorneys suggested 76 of the specified issue cases or about 64%
of the issues. The remaining issues were the product of the judges’
examination of the record.

The data also show a declining trend in the specification of issues.
About 20% of the cases granted review during FY 1986 and FY 1987
were on isgues that the court specified. However, during FY 1988 only
9 cases of the 117 granted review, or about 8%, contained specified
i8sues,

Even this figure tends to be somewhat misleading. A number of
factors may prompt suggestion of a “specified” issue unrelated to the
question of the issue’s ultimate merit. The most cbvious category is
the circumstance where the court has granted a petition for review in
another case (either as the result of an error that counsel has raised
or as a specified issue) and the grant of review is not generally known
to the appellate bar or, for some reason, counsel have overlooked it. In
such circumstances, fundamental fairness dictates that all other
appellants similarly situated receive the same treatment. An ex-
amination of those same cases indicates that 65 of the cases granted
review on issues specified “by the court” fall into this category.

Additionally, & number of cases in which the court grants petitions
on specified issues are in actuality cases in which counsel have raised
similar issues, but the staff has modified them to more closely reflect
the facts of the case or some aspect of the issue that the court deems to
be of greater import. This particular time frame is rich in such issues,
because three mejor cases involving alleged unlawful command in-
fluence were pending appellate review at the time.?! The clearest ex-
amples that overlap both of these areas are the cases growing from
the problems within the 3d Armored Division. The court “specified”
an issue whether an appellant was required to demonstrate specific
harm to warrant reversal when unlawful command influence,

#1See United States v. Cruz, 25 M.J. 326 (C.M.A. 1987) (the Peyote Platoon cases and
those related thereto); United States v. Kitts, 23 M.J, 105 (C.M.A. 1986) (the USS.
Independence cases); and United States v. Thomas, 22 M.J, 388 (C.M.A. 1986) (the 3d
Armored Division cases),

13
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although present during the trial, was not detected until the case was
in the appellate process. Counsel in those cases tended to view the
matter as relating to the trial process. However, as the court per-
ceived it, the real issues were whether unlawful command influence
was subject to a plain-error analysis, requiring reversal with a
finding of prejudice, or whether the requirements of article 59ia)
would apply.??

Another example is United States v. Payton,”® where counsel had
framed the issue in terms of general military due process. However,
the court determined that such a broad, almost constitutional, issue
was not appropriate for resolution of the case and its progeny. There-
fore, it refined the issue so as to decide only the questions actually
posed by the facts, including the issue of whether such a matter might
be waived by the appellant’s pleas of guilty.?* At least 28 of the cases
granted review on “specified issues” during this period of time are of
this category.

Of particular note are three cases, United States v. Simpkins,*®
United States v. Turner,®® and United States v. Bankston.?” In those
cases the judges and staff noted simultaneously, although in different
cases, that the United States Navy-Marine Corps Court of Military
Review had apparently failed to comply with the statutory mandate
of article 66 of the Code by not specifically finding the proceedings
correct in law and fact. Review of the facts and the law by a court of
military review is an absolute right of a military appellant; failure of
the lower court to do so is per se reversible error. This is an issue that
warrants review no matter how discovered. Whether the appellant
derives some benefit from the second consideration of the facts of
record by the court of military review is not material to this inquiry.

“See United States v. Thomas, 22 M.J. 388 (C.M.A. 19861, The issue actually de-
cided by the court was first specified in United States v. Jackson, 20 M.J. 18 (C M.A.
19854, a petition granted review during FY 1985. Counsel in these cases tended to
frame the issue in terms of “jurisdiction,” i.e., whether the convening authority had
disqualified himself by his actions, thus invalidating the entire pracess from referral to
approval of the findings and sentence. This iz one of the most clear examples of pater-
nalism in the system, and is one of the remaining vestiges of the court’s original in-
vocation of the idea of general prejudice.

2323 M.J. 379 (C.M.A, 1987

24No criticism of counsel is intended by this comment. Indeed the quality and

1 the in this court has y been In-
cluded among military and civilian members of its bar ate such luminaries as F Le:
Bailey, Joseph Califano (as an active duty officer of the Navy), and numerous other
officers who went on to distinguished careers in military and civilian life

2524 M.J. 49 (CM.A. 1987

2925 M.J. 324 (C M.A. 1987

2726 M.J. 82 :C M.A. 19861
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Appellants were deprived of a statutory right (not available in most
civilian justice systems) and were entitled to COMA’s enforcement of
that right. This type of case would clearly fall within the supervisory
jurisdiction of the court. Thus, the court granted review of an issue
addressing the matter in all three cases,

Similarly, as the staff and judges receive and examine the advance
sheets of other courts, the facts of a particular case may suggest an
issue that counsel have not raised at the Court of Military Appeals
but that is currently being litigated in the United States Courts of
Appeals. This has been particularly true following the adoption of the
Military Rules of Evidence, which largely are carbon copies of the
Federal Rules. As a matter of judicial economy, it is to the advantage
of the court to specify such issues where the facts and the litigational
posture of the case make it appropriate.

It is perhaps of interest that the only case in which the court spec-
ified an issue based on the decisional law of another court was pro-
posed by the judges themselves. Although this does not indicate that
the staff does not consider “outside” law, for want of a better term, it
does tend to indicate that the court tends to regard stare decisis as
more important than “civilianizing” military justice, looking for
issues not raised by counsel, or in granting review of cases simply
because of their interesting nature.

Another, although not so clearly defined, category of “specified”
issues is that developed by the staff’s examination of the record and
the petition for review where the appellant has personally asserted
some issue as error for consideration for the appellate court system.??
A military appellant has an absolute right to have such matters con-
sidered on appeal, regardless of counsel’s professional judgment of the
issue. Such matters may well meet the threshold of article 67 and
warrant plenary review (or at least briefs by counsel), even where the
court ultimately determines that substantial prejudice does not exist.
Again, in the two cases in which the court elected to specify issues
based on such submissions, the issues were suggested by the judges of
the court and not by staff counsel.

Turning to a legal analysis of the issues that the court has spec-
ified, it is somewhat more difficult to devise a statistical matrix on
such issues. There are a number of dynamics at work, and these re-
quire an understanding of the mission of the court as well as the in-
terplay between the staff and the judges. We have elsewhere adverted

288ee United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) Compare Jones v.
Barnes, 463 U.S. 745 (1983), with United States v. Arroyo, 17 M.J. 224 (C.M.A. 1984),
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to the differences between article 67(b) and article 59(a).?° Because
the former does not require a showing of harm, the fact of a grant of
review does not automatically indicate that the court believes prej-
udicial error has occurred. However, it should be noted that 25 of the
cases granted review during this time period involved issues that
would be denominated “plain error,” a category which is generally
considered to be a valid basis for a grant of review in the absence of
error assigned by counsel.®®

Of greater importance to the court, however, is consideration of
those cases where there is some indication of unlawful command in-
fluence or other government overbearing. If the court has any defined
mission from Congress, it is to staunch this wound on military justice
and to act as a bastion against such overreaching. Thirty-one of the
cases granted review as “specified” were directly or tangentially the
product of allegations of unlawful command co..trol of the court-
martial process. A classic example of the latter is United States v.
Zelenski! This case raised the question whether the government
was requiring accuseds to forego their right to trials by members in
exchange for sentence limitations. While this is not unlawful com-
mand control in its classic sense (i.e., manipulation of the trial by
superiors), the court was troubled by what appeared to be a situation
of unequal bargaining power, forcing an accused to forego & statutory
right in exchange for sentence limitations. This is within the court’s
historic mandate and derives from its charter as the civilian review
authority over the court-martial process.

The issue of unlawful command control spawned a significant num-
ber of “trailer” cases. As noted above, 33 of the specified issues related
to some form of command overbearing. This amounts to slightly over
half of the cases granted as trailer cases. Even more importantly,
twelve of the “specified” issues were actually modifications of issues
that counsel raised. Thus, it is clear that even where the court’s basic
role is at stake and where it may be expected to exercise some pater-
nalism, it has done so only with discretion.

Next, one should consider the ratter of disposition. A surface
analysis of the nature of specified issues would suggest that once an
issue is specified an appellant might expect some form of relief.

“4 comparison of the wording of article 67(b)(3) and article 59(a) is instructive.
Clearly, if Congress had intended that the latter subsume the former, two separate
statutes would not be necessary.

394 large number of specified issues, 7 in the sample taken by Mr. Fidell and 14 in
the three-year study encompassed by this article, are the product of the fact that the
court saw that unreasonable multiplication of charges was plain error. See United
States v, Holt, 16 M.J. 393, 394 (C.M.A. 1983).

124 MJ 1(C.M.A. 1987
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However, this result-oriented approach misses the point of the two-
stage process by which the Court of Military Appeals decides a case.
The determination that “good cause” exists to consider a case on ple-
nary review is not a declaration that substantial prejudice exists.
Nonetheless, the court afforded the appellant some form of relief in 42
of 119 cases in which it specified issues.

A better indicia of the importance attached to these cases is the
procedural context in which they were treated. Notwithstanding the
fact that 55% of the cases reviewed were granted to trail other pend-
ing cases, a total of 33 or 26% were of sufficient importance te war-
rant oral argument. Five other cases were the subject of opinions pro-
duced without the benefit of oral argument. Consequently, it may be
seen that even when specifying issues the court conserves its re-
sources for those cases which are of more than passing moment.

IV, WHY SPECIFY?
A. BASIC PREMISES

The proper role of an appellate court was defined by Judge John J.
Parker as follows: “The function of the reviewing court is: (1) to see
that justice is done according to law in the cases that are brought
before it, (2) to see that justice is administered uniformly throughout
the state, and (3) to give authoritative expression to the developing
body of the law.”3? This expression was somewhat innovative, be-
cause the nineteenth-century view of the function of the appellate
law®® court was to determine if prejudicial error was committed at the
trial level, and, if so, to correct it.>* Indeed, there was a view at one
time that the reviewing court could resolve the case only on the prece-
dent cited below.®® The United States Supreme Court rejected this
view in the case of The Schooner Peggy.®® Since then courts have felt
free to decide a case on a given issue on any grounds available.?” In
addition, appellate courts have generally believed that they must
consider sua sponte plain error or defects affecting substantial rights,

2Parker, Improving Appellate Methods, 25 N.Y.U.L. Rev. 1, 1 (1850), quoted in
Leflar, Internal Operating Procedures of Appellate Courts 1-2 (1978). Professor Leflar
observes that this definition “calls for more than the mere correction of error.” Leflar,
supra, at 2.

**Emphasis is added to distinguish scope of review under a court’s equity power,

*Leflar, supra note 32, at

See Vestal, Sua Sponte Consideration in Appellate Review, XXVII Fordham L. Rev.
477 (1958-59)

®United States v. The Schooner Peggy, 5 U.S. {1 Cranch) 103 (1801). It is interesting
to note that the question before the Court was whether it could consider intervening
changes in the law even though not argued to it.

"Vestal, supra note 35, at 480,
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even if not raised by counsel before them or below.®® Thus the semi-
nal question is: how is the court to react when it discovers unassigned
substantial errors in the decision before it for review?

Some noted authorities have suggested that the court should sua
sponte consider the errors and decide accordingly. The benefit of this
practice is that it speeds appellate review because it avoids the prob-
lems of rebriefing or reargument.®® The contrary view is that it de-
prives the appellate court of the views of counsel who are, admittedly,
best able to present the positions of their clients.*® This, of course, is

5See Re, Brief Writing and Oral Argument 45-49 5th ed. 1983).

“Tate, Sua Sponte Consideration on Appeal, 9 Trial Judges Journal 68 119701

+Sua sponte treatment of 1ssues may well be doomed by the recent Supreme Court
case of Penson v. Ohio, 109 S. Ct, 346 (1988). There the indigent defendant's appointed
appellate counsel filed a certification of meritless appeal and moved for permission to
withdraw. The Ohio Court of Appeals granted the motion but added that the court
would independently review the record to determine whether there was any error re-
quiring reversal or modification of the sentence. After reviewing the record and briefs
fled by defendant’s co-defendants, the court coneluded that there were several “argu-
able claims” and further found error in an instruction concerning one count. It reversed
the conviction and sentence on that count but affirmed on the other counts. Petitioner
eventually reached the Supreme Court of the United States, and the Court reversed. In
s0 doing the Court held

It is apparent that the Ohio Court of Appeals did not follow the Anders
procedures when it granted appellate counsel’s motion to withdraw and
that it committed an even more serious error when it failed to appoint
new counsel after finding that the record supported seversl arguably
meritorious grounds for reversal of petitioner's conviction and medifica-
tion of his sentence. As a result, petitioner was left without constitu-
tionally adequate representation on appeal

Moreover, the Court of Appeals should not have acted on the motion to
withdraw before it made its own examination of the record to determine
whether counsel’s evaluation of the case was sound

.. The Court of Appeals’ determination that arguable issues were
presented by the record, therefore, created & constitutional imperative
that counsel be appointed,

109 8. Ce. at 350-51. In a footnote the Court observed:

One hurdle faced by an appellate court in reviewing a record on appeal
without the assistance of counsel is that the record may not accurately
and unambiguously reflect all that occurred at trial. Presumably, appel-
late counse] may contact the trial attorney to discuss the case and may
thus, in arguing the appeal, shed additional light on the proceedings be-
low. The court, of course, is not in the position to conduct such ex parte
communications,

1d at 351 n.5.

This case, involving an indigent petitioner, is basically grounded on Anders v. Cali-
fornia, 388 U.S. 738 (1967), and hence may be limited to the situation of court-
appointed counsel, However, there is an early reference to Douglas v. California, 372
US. 353 119631, where it was held that the fourteenth amendment "guarantees a crim-
inal appellant the right to counsel on a first appeal as of right” Penson, 109 S. Ct. at
348 ieiting Douglasi. Douglas is also cited for the proposition that review of the record
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particularly true in criminal actions. The Court of Military Appeals
has adopted the practice of securing the views of counsel.

Two procedural practices made adoption of the practice easier for
the Court of Military Appeals than for many others: 1) the two-step
briefing practice (brief in support of petition for grant of review, and
brief in support of issues granted); and 2) the availability of a large
central staff to prescreen the entire record of trial prior to the judges’
decision to grant or deny the petition (this assumes the prerogative
nature of the court’s reviewing authority).

Having these advantages available to it from its inception, can it be
doubted that asking for additional briefing (and argument) on the
issues that the court discovers is preferable to deciding the issues sua
sponte? We would answer “no.” And we would bolster our answer
with the proposition that the court, rather than the counsel, should
control the disposition of the case before it. This proposition appears
particularly apposite in view of the concept of the court as “the Su-
preme Court of the Military,” a concept which presupposes a “super-
visory” function over the administration of the entire military justice
scheme !

In sum, then, our logic is that the Court of Military Appeals is
statutorily obligated to consider errors which may “materially
[prejudice] the substantial rights of the accused”? however discov-
ered, and that the court should request the assistance of counsel in
disposing of those errors. In addition the court should, as much as
possible, atternpt to ensure “that justice is administered uniformly
throughout the [military community]” and “to give authoritative ex-
pression to the developing body of the law,”** Hence the practice of
“specifying.”

B. THREE REASONS FOR SPECIFYING
ISSUES

Our analysis of the considered cases indicates that there are three
reasons for specifying issues.

by the appeliate court to determine whether counsel should be appointed “is an in-
adequate substitute for ion.” Id. (citing Douglas). Thus, it is at
least questionable whether sua sponte consideration by a court which develops an un-
assigned lssue even after submission of briefs will suffice

The language of this opinion may well justify the practice of specifying issues by
itself, and certainly affirms the principle set forth by the Court of Military Appeals in
United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

“The language appears in many places in Index and Legislative History, Uniform
Code of Military Justice 1949-1950 (1950

$2UCMJ art. 59(a).

“®Parker, supra note 32, at 1,
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1. Judicial Economy

Occasionally an unassigned issue may be found in a case, and simi-
lar issues may be found in other cases then in the appellate review
process. Identification of the issue by specifying it and then grouping
other similar cases permits early resolution of the matter. This may
reduce briefing times and eliminate subsequent petitions for recon-
sideration for cases that counsel have not previously identified as con-
taining the issue. It also permits imposition of the same remedy to a
number of cases without further delay. An example is in the situation
where the court has found multiplication of charges. By specifying
the issue, the court may effect the remedy of dismissal of certain
charges deemed legally identical with others or combine such charges
into a lesser number. This completes appellate review without fur-
ther remand or briefing.

2. Judicial Consistency

The concept of judicial consistency is closely related to that just
discussed. Because the court historically has been concerned with the
uniform application of military justice, it has striven to ensure that
all accuseds receive the benefits of recently announced legal princi-
ples. The court has often created “lead-trailer” lists to permit the ben-
efits of opinions changing existing practices to be made available to
all accuseds in the same or similar situations. This practice, in effect,
avoids prospective-only decisions and gathers together all similar
cases then in the appellate process.

Because of the mechanical assignment of petitions for staff ex-
amination, different staff attorneys may receive cases having similar
factual or legal issues. Sometimes the staff may identify such similar-
ities during the preliminary examination and group the cases for con-
sideration by the judges. At other times the judges may grant a peti-
tion in one case before similar or related cases “trickle in,” and the
staff, being aware of the granted issue, will alert the judges to the
trend. This often happens before notice of the granted issue is made
available to counsel.

An example of this is the Cruz** series of cases involving the same
factual issue. There the Cruz opinion of the lower court*® was well
known before that particular case was forwarded for review. The
other similar cases were already undergoing staff examination and
were grouped for the consideration of the judges. Thus, by the time

#United States v. Cruz, 25 M.J. 326 (C.M.A. 1887),
45United States v. Cruz, 20 M.J. 873 {A.C.M.R. 1985
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the seminal case reached the court, all of these cases were ready to be
presented to the judges for their decision to grant or to deny.

Another example is the Lee*® series of cases involving similar legal
issues. Because of the factual differences in these cases and because of
the inability of the judges to reach a single resolution of the issues,
the “trailer” cases were further divided into groups and the principle
announced in the lead case was applied to all, albeit resulting in dif-
ferent remedies occasicned by the factual differences presented.

3. “Living Court”

This is essentially a restatement of our previous proposition. Mili-
tary law has always been growing and changing with the passage of
time. The judges are particularly qualified to detect developing issues
in the application of the Code. Their awareness is the result of long
experience in the military justice field and the independent thinking
brought about by their diverse backgrounds and interests and their
professional association with other people in the judicial realm.

An example of this is the Gordon case,*” where an issue was spec-
ified addressing the practice of allowing a medical expert to sit at the
trial counsel’s table during medical testimony by another medical ex-
pert. The opinion stated that this issue was specified “because of the
increasing use of experts, both government and defense, and the
potential use of the experts to the respective counsel. Therefore, we
wanted to refresh counsel’s understanding of the rule.”*?

Another example is the Grostefon*® case, where the court specified
an issue concerning the obligation of the appellate defense counsel to
advance issues that the accused requested, even though counsel be-
lieved them to lack decisional merit. While the court ultimately
affirmed that case—thus vindicating counsel's professional judg-
ment>*—military practice was changed to require appellate defense

4SUnited States v. Lee, 25 M.J. 457 (C.M.A. 1988).

#United States v. Gordon, 27 M.dJ. 331 (C.M.A, 1989)

14, at 332

“Cnited States v. Grostefon, 12 M.J, 431 (C.M.A. 1982).

%It was, and still is, argued that there should be no responsibility to advance wholly
frivolous issues, and that the Grostefon result is purely cosmetic, but the underlying
wisdom of that case was subsequently vindicated in United States v, Knight, 15 M.J
202 (C.M.A. 1983). There the accused had indicated in his request for appellate repre-
sentation that a specification upon which he had been tried and convicted was legally
defective. He has so argued at trial but lost, Appellate defense counse] submitied the
case on appeal without assignment of issues to the court of military review, which
affirmed. Upon further submission to the Court of Military Appeals on the merits, the
court staff proposed a specified issue in four parts encompassing the acoused’s listed
issues, The initially appointed appellate defense counsel withdrew and substitute
appellate defense counsel filed a brief addressing the specified issues. Upon review and
argument COMA remanded the case with directions to the sourt of military review.
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counsel to at least list in the supplemental brief the issues that the
accused desired, and to require the lower court, if those issues were
then known, to at least indicate specifically that it had considered
those issues,

Since Grostefon appellate defense counsel have routinely listed all
issues asserted by the accused, and in some instances have submitted
briefs in support of them. The court’s staff members have been
directed to examine all Grostefor submissions and to give their com-
ments in the petition memorandum. Not infrequently the judges have
asked the staff members to supplement their comments on a particu-
lar issue the accused raised, or some aspect of it. In many instances
the court has granted review of Grostefon issues after modification to
conform them to legal style or to identify what aspects of the issues
the judges believe have sufficient merit for further review 5! This, as
noted previously, has generated some “specified issues.”

This aspect of the specification practice indicates that the judges
consider themselves the final arbiter and protector of the rights of the
accused, and it indicates their willingness to take whatever steps are
necessary to ensure that the accused was fairly and legally convicted.
It further indicates the continued rejection of the concept of the court
as a passive “referee” in favor of being a vital and significant part of
the military justice system.

C. JUDGE AND STAFF INTERACTION

In our previous analysis, we found that staff identified about 64% of
the total issues that the court subsequently specified, and that the
Jjudges identified the issues in the remaining 36% of the cases. These
figures should not be read as mutually exclusive; the judges often
indicate merely a desire to review a case and leave the drafting of the
specific issue to staff (subject to the judges’ final approval).®® Howev-
er, we have identified four areas where judge input appears to
dominate.

5lIn a recent case COMA has expressed its frustration with appellate defense counsel
for submitting issues not litigated below without any evidence to support them. That
case involved an assertion by the accused of inadequate representation at trial by fail-
ure to call several witnesses on his behalf. COMA said it could not resolve the asserted
issue without some assistance from counsel that might include an affidavit from trial
defense counsel. United States v. McGillis, 27 M.J, — (C.M.A. 1988) (summary dis-
position)

#2Naturally there must be at least two judges who agree to grant any issue for re-
view. We should point gut that some of these categories appear similar; we have sepa-
rated them based upon our analysis of the reasons for grant that appeared in the
judges’ vote sheets.
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1. An Issue of Interest

This is probably best elucidated by the Gordon case. Because we
have previously diseussed this matter, we will limit ourselves to the
observation that an expression of interest does not necessarily fore-
cast the ultimate disposition of the issue. What it does indicate is the
desire of the judges to obtain the benefits of counsel’s thinking in the
particular area, which may well lie within counsel’s particular exper-
tise, and, hence, not readily discernable by staff or chambers’ attor-
neys. Briefing seems to be a simpler and faster means to exploring the
implications of the issue.

2. Trends

Occasionally a judge will detect a trend developing within a ser-
vice, or even within some branch of a service, and will specify an issue
to review that trend and its implications. Whether the trend is of
decisional significance or not, it can thus be reviewed with the benefit
of briefs.

3. Inconsistent Service Practice

Although Congress intended a uniform application of the “Uniform
Code,” the differing missions of the services often result in the de-
velopment of differing practices. At times military exigency requires
toleration of these differences; at other times there is no apparent
reason for them. Counsel for other services may not be aware of such
differing practices, and the court, because of its position at the pinna-
cle of the military justice system, is best able to consider and to
approve the better of the practices

4. Reaction to Supreme Court Decisions

Since the 1984 amendments to the Code, direct access for review in
the United States Supreme Court has become possible.>® However,
the court, over its history, has always felt compelled to apply Su-
preme Court decisions to military law unless they were inapplicable.
Often the inherent delay in the appellate review process creates
situations where cases pending the court’s review contain issues
potentially affected by more recent Supreme Court decisions. In such
situations, a specified issue and remand, where appropriate, provide
an expeditious means to bring such precedents into the military jus-
tice system.

S*CCMJ art. 67(h).
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D. STAFF INPUT

There are certain, more limited, areas where the staff may properly
identify and propose specified issues.

1. Closing the Gap Between Recent Decisions and Cases on File

The staff is more quickly aware of judicial interest and of the im-
port of opinions circulating within chambers than are outsiders, They
are thus able to apply this knowledge to cases then being examined
and to identify similar issues for consideration by the judges.

2. Alerting the Court to Trends, Identifying Lead/Trailer Cases

This is similar to situation 2 above, but differs in that the staff,
being the first to examine records of trial, is the first to detect trends
in law or in practice. The staff attorneys’ composite knowledge en-
ables them to get the “big picture” and to spot trends. On occasion the
staff may establish a lead/trailer index even before the judges grant
review of an issue. Of course denial of the issue ends the index, but it
has happened that an initial denial may be followed by a grant of a
subsequent case where the issue has a better factual predicate. This,
in turn, requires a review of previous denials to see if correction is
necessary to achieve uniformity.

3. Remedy Omissions

There are, of course, occasional omissions of meritorious issues by
appellate counsel. Staff attorneys may choose to recommend a spec-
ified issue where they believe the record will support it. This is a
basic reason for the existence of the staff. Because there are various
reasons (manning levels primarily) why appellate government coun-
sel almost never identify an issue favorable to an accused, practically
only the appellate defense counsel provides an examination of the
entire record of trial. Even the most skilled counsel, burdened by
workload and deadlines, may miss an issue that can be discovered by
a staff counsel with more time to spend on the record. Of course, there
are instances when both staff attorneys and judges are troubled by a
counsel’s failure to advance an issue even when the likelihood of re-
lief is slim. This raises the specter of inadequate appellate repre-
sentation.

E. OTHER COURTS’ EXPERIENCES

We informally contacted five other courts to discover how they
handle unassigned issues that the courts have discovered. Each has
differing techniques occasioned by different staffing and different
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case processing practices. All, however, expose the issues to judicial
review.

Although the Fifth Circuit does not have a formal “specifying” pro-
cess, that court reaches the same result in three ways. First, the
Jjudges will allow the case to go forward and then raise the issue in
oral argument. Second, if time permits, they will send “questions” to
the attorneys involved, asking them why the issue was not raised.
Third, they may issue an order asking counsel to address specific
aspects of the issue.

‘When the Second Circuit’s judges discover an issue, they will either
ask guestions in oral argument or ask for supplemental briefs. Be-
cause of their workload, there is not time for prescreening of records
or for detailed examination of the briefs.

If the District of Columbia Circuit finds a “trailer” case, the judges
will hold the case until they decide the lead case, and then the opinion
in that case will address how the trailer case is related to the lead
case. In certain instances, even though the specified issue is not
framed, the opinion will address it in addition to the assigned issues.

In the District of Columbia Court of Appeals the court issues an
order to show cause, framing the specified issue as the basis of the
order if briefs are already in. The court uses this practice particularly
for lead/trailer cases (why the instant case should or should not be
made a trailer to another case).

The Supreme Judicial Court of Massachusetts does not grant spec-
ified issues. If counsel do not raise the issue, the court either disposes
of it or takes action for counsel to remedy the error 5%

V. QUALITY OF APPELLATE COUNSEL

As we discussed before, the unwritten fifth part of our opening syl-
logism was that the specification of issues implies a distrust of the
competency of appellate counsel. The obverse of this statement is that
present-day appellate counsel are often characterized as being better
qualified than those in the “past.” Indeed some of the steps being
taken by the court in response to the Rules Committee’s proposals are
based upon this premise. Because our curmulative experience includes

At the All-Services Appellate Military Judge’s Conference, sponsored by the
Federal Bar Association and the Court of Military Appeals, on November 9, 1988, &
report from the United States Army Court, of Military Review indicated 18 cases in-
volved issues specified by that court, and the Air Force noted some 40 cases involved
specified issues, for Fiscal Year 1988. It might be noted that in the courts of military
review, the first judicial review of a record of trial is accomplished by an appellate
military judge, because these courts do not have the benefit of preliminary review by &
central logal staff.
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some knowledge of the counsel practicing before the Court of Military
Appeals in the early to mid 1950’s, we decided to examine the rank
level of appellate counsel over the years on the assumption that high-
er rank would indicate greater experience. We selected nine different
years, which we believed would be representative of manning levels
in the appellate divisions, and randomly selected two cases from each
of the three services that listed the counsel briefing and arguing the
cases before the court. The results may be summarized succinetly:
allowing for the different service practices in assigning appellate
counsel and for indicating on the brief the extent of review, there
appears to be no significant difference between experience levels of
the 1950°s and those of today. Except for the fact that there appears to
be a greater review by senior officers in the respective appellate divi-
sions today, there is no identifiable trend towards greater or lesser
degrees of competence in the quality of appellate representation,

Based on our cumulative experience over the last ten years, it
appears that the quality of briefs, though varying, is more an expres-
sion of the experience level of the briefers (and reviewers) than that of
individual counsel. We believe that the experience level is similarly
affected by the rotational cycles of the military services. Thus, every
rotation eyele seems to be followed by a decline in quality for a short
period while the newly-assigned counsel and their superiors gain
requisite appellate skills and develop the instincts to know what
may be of interest to the judges. Typically this is followed by a period
of increasing competence terminated again by the reassignment of
skilled personnel and replacement by others not so familiar with the
appellate process. To the extent that there is any other variable in
this process, it would appear to be occasioned by the experience of the
division chief. We have noted that some senior officers bring more
skills with them and, hence, in these instances their leadership tends
to bridge the experience gap caused by rotation of subordinates.

We do not intend any criticism by our remarks, because the ser-
vices tend to staff the appellate divisions routinely with personnel of
a high level of competence—a fact for which we are especially grate-
ful because it makes the review process at this level far easier, Con-
sequently we conclude that the overall competence of counsel—with
very few notable exceptions—is a neutral factor in the consideration
of the practices of the court.

VI. CONCLUSION

The Court of Military Appeals, having been newly created with a
broad mandate, chose to track new paths in the creation of a central

28



1989] SPECIFIED ISSUES

legal staff, of adequate size to accomplish the task of examining the
record prior to submission to the judges for action. The court has
chosen to involve appellate counsel in its search for ultimate justice
by specifying issues it finds as a result of its own examination of the
record before it. Certainly, it benefits counsel to know at the earliest
moment about those aspects of a case which are “troublesome” to the
judges. This permits them to focus on the heart of the matter and to
avoid the periphery. It also prevents surprise at the oral argument,
or, even worse, surprise at the reading of the disposition of the case.
Thus, the practice of specifying issues aids both court and counsel,
and, we hope, results in achievement of greater justice for both par-
ties to the appeal and to others in the appellate process.

It is in this regard that we differ from the assertion® that fun-
damental fairness in military justice does not require that one prison
inmate receive the benefit of a successfully asserted issue while
another does not. We believe that military due process requires that
justice be administered equally and that the result of a successful
appeal on a common issue should be accorded to all others convicted
notwithstanding the same error. It is of little concern that such con-
siderations may not apply in civilian tribunals; the Court of Military
Appeals was created to achieve such uniformity in the application of
military justice.

The court deals solely in criminal law, an area directly affecting
the life and liberty of its petitioners, Should not the court take that
final step to satisfy itself of the legality of the decision before it? It
seems an anomaly that we must defend such practices or return to a
now superseded eighteenth-century approach to appellate justice.
Certainly an accused cannot complain; representatives of the govern-
ment who are equally tasked to do justice should not object. Further,
Congress has indicated no interest in changing this philosophy over
the years. It has routinely approved funding for the central staff,
which tends to indicate that the court is performing the mission set
out for it in the original Code enactment.

Whatever may have been the reason for this historic step, the
court’s enhanced examination and identification of issues not other-
wise noted has over the years resulted in grants of review by the
Jjudges, and, ultimately, disposition in opinions which have enriched
the body of military law. Arguments could be made that other appel-
late courts with crowded dockets might well adopt similar practices.
In any event, “It's worked here, so why change it?”

#%See Fidell and Greenhouse, supra note 4, at 134-35,
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SHOULD THERE BE A PSYCHOTHERAPIS'
PRIVILEGE IN MILITARY
COURTS-MARTIAL?

by Major David L. Hayden*

I don't see where you people are going to stop. Pretty soon
you won't have anybody left who can testify to anything. We
will all be privileged classes, the privileged folks, and then
there will be the common people who actually have to go to
court and act like American citizens. We will all be chiefs,
and no Indians. I think it is crazy.!

I. INTRODUCTION

The statement illustrates the frustration most people share con-
cerning rules of privilege. Privileges hinder admissibility of relevant
evidence that could aid the fact-finder in ascertaining the ultimate
truth.? Many modern commentators have described them as en-
cumbrances, originating from competing professional jealousies, im-
peding the orderly pursuit of truth and serving no impertant societal
goal.® Nonetheless, testimonial privileges serve a useful purpose in

*Major, Judge Advocate General's Corps. Presently assigned as Senior Defense
Gounsel, III Corps and Fort Hood, Texas. Formerly assigned as Chief of Legal Assis-
tance, Senior Trial counsel, and Chief of Military Justice, 82d Airborne Division, Pt
Bragg, North Carolina; served as Corps of Engineers officer from 1976-1981. B.S.,
United States Military Academy, 1976; J.D., Univeraity of Texas, 1984; LLM., The
Judge Advocate General's School, 1988, Author of Recent Development, Fourth
Amendment—Search & Seizure, 11 Am. J. Crim. L. 387 (1983). Member of the bars of
Texas, the U.S. Supreme Court, and the Court of Military Appeals. This article is based
upon a thesis submitted in partial satisfaction of the requirements of the 36th Judge
Advocate Officer Graduate Course.

“Hearings Before The Special Subcomm, On Criminal Justice of The House Sub-
comm. On The Judiciary, 93d Cong., Ist Sess, 463 (Comm. Print 1973) (statement of
Mr. Dennis) [hereinafter Hearings], quoted in C. Wright and K. Graham, Federal Prac-
tice and Procedure: Evidence § 5422, at 690 (1980) [hereinafter Wright: Evidence].

2Oldham, Privileged Communications in Military Law, 5 Mil. L. Rev. 17 (1958); 8 J.
Wigmore, Evidence, § 2196, at 111 (McNaughton rev. 1961) [hereinafter 8 Wigmorel;
Wright: Evidence, supra note 1, at 676-85; see also 2 J. Weinstein and M. Berger,
Weinstein’s Evidence, § 501(01), at 501- 13 (1985) [hereinafter Weinstein, Evidence]
;d‘xscussing the views of the Advisory Committee in drefting the Federal Rules of Evi-

ence)

5C. MeCormick, Evidence § 77, at 156-57, 159 (2d ed. 1972); 8 Wigmore, supra note 2,
§ 2286, at 532; Wright: Evidence, supr note 1, § 5422, at 676. See Note, Developmients
in the Law~Privileged Communications, 98 Harv. L. Rev. 1480, 1493 (1985) [hereinafter
Developments) (describing the power theory as one basis for privileges); Krattenmaker,
Testimonial Priileges in Federal Courts: An Alternative to the Proposed Federal Rules
of Evidence, 62 Georgetown L.J. 61, 85 (1973)
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preserving the sanctity of confidential relationships that must, in the
public interest, be fostered and protected.* Courts are forced to bal-
ance conflicting values when privileges are in issue. They must ren-
der an accurate and efficient decision, while attempting to protect the
privacy and confidentiality of privilege claimants.®

The military justice system recognizes some testimonial privileges
as rules of law.® Nonetheless, certain privileges are outright rejected.
The military has always held a strong antimedical privilege
position.” Any doctor-patient privilege was considered contrary to the
military’s interest in maintaining the health and welfare of its
personnel.® A recent Court of Military Appeals opinion, United States
v. Toledo,® reaffirmed that position.

In Toledo a military judge allowed an Air Force psychologist to
testify for the government in rebuttal concerning a previous noncom-
pelled examination of the accused, despite defense objection on priv-
ilege grounds.’® The Court of Military Appeals held that the “Mili-
tary Rules of Evidence recognize no doctor-patient privilege per se.”!!
Absent from the decision was any reference to a psychotherapist priv-
ilege, due in large part no doubt, to the absence of any objection on
that ground. The court did identify the attorney-client privilege as an
alternative for the defense to prevent disclosure of the psychologist’s
statements.'? The issues identified by the Toledo court will be analy-
zed later in this article.

It is essential at this point to identify and define psychotherapy to
assist in understanding the complexities of the issue. Psychotherapy
involves the treatment by a psychotherapist of mental or emotional

“J. Munster and M. Larkin, Military Evidence (2d ed, 1078)

“Saltzburg, Privileges and P Lawyers and Psy , 66 Va. L. Rev
507 (1980) [hereinafter Saltzburg, Privileges).

®This is demonstrated by section V of the Manusl for Courts-Martial, United States,
1984 [hereinafter cited in text and footnotes as MCM or Manual]. Currently eight
specific privileges are enumerated in addition to the general rule, Mil. R. Evid. 501
Additional privileges are located in Mil. R. Evid, 301, 302, and 303, See S. Saltzburg,
L. Schinasi, and D. Schlueter, Military Rules of Evidence Manual 415 (2d ed. 19861
[hereinafter Saltzburg, Evidence].

"MCM, United States, 1969 (Rev. ed.), para. 15lc; Mil. R. Evid. 501(d) which pro-
vides: “Notwithstanding any other provision of these rules, information not otherwise
privileged does not become privileged on the basis that it was acquired by a medical
officer or civilian physician in a professional capacity.” See a/so Mil. R. Evid. 501
analysis; W. Winthrop, Military Law and Precedents 332 (2d ed. 1920\

SMil, R, Evid. 501 analysis; Saltzburg, Evidence, supra note 6, at 416

825 M.J. 274 (C.M.A.), off'd on reconsideration, 26 M.J. 10¢ (19881

107 gy 275.

g,

21,
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disorders, including drug and alcohol addiction.*® For the purposes of
this article, a psychotherapist shall be: 1) any person licensed to prac-
tice medicine in any state or nation who practices psychiatry all or
part of the time; or 2) any person licensed or certified as a psycholo-
gist under the laws of any state or nation and who practices clinical
psychology all or part of the time.'* The 1971 draft of the Proposed
Federal Rules of Evidence, in Rule 504, used a broader definition to
include persons reasonably believed by the patient to be practicing
psychiatry or clinical psychology. This was believed necessary be-
cause of the number of people who render similar psychotherapeutic
aid but are not psychiatrists or psychologists.'® That definition cre-
ates many potential issues of interpretation and is an unnecessary
expansion for purposes of the military.

The law of privilege should also be distinguished from confidential-
ity. A privilege rule allows an individual to prevent court ordered
disclosure of certain communications. Confidentiality refers to a
duty, normally an ethical restriction imposed by a professional code,
not to engage in gratuitous disclosures of certain communications.!®
The terms often are used interchangeably; yet, they are distinct con-
cepts. This article addresses only the law of privilege. The only con-
fidential communications discussed will be those not intended for dis-
closure to third persons except when necessary for the patient's di-
agnosis and treatment.!”

The purpose of this article is to address the issue of whether
psychotherapists should be allowed any testimonial privilege in
military courts-martial. The article begins by exploring several
theories currently used to justify existing privileges at common law,
and then by applying them to the psychotherapist-patient privilege.
This will be followed by a brief analysis of the development of the

**This definition is derived in part from the 1871 and 1972 drafts of the Proposed
Federal Rule of Evidence, Rule 504 [hereinafter Proposed Rule 504], 51 F.R.D. 815, 366
€1971); 56 F.R.D. 183, 240 (1972).

**This definition is similar to the 1971 draft of Proposed Ruls 504, 51 F.R.D. 315,
366. See also Developments, supra note 3, at 1540 (describing how all state statutes
concerning psychotherapist-type privileges limit application ta those meeting profes-
sional licensing standards).

*The subsequent 1972 draft of Proposed Rule 504 expanded the definition even
further to include general practitioners treating mental or emotional cundmcns, in-
cluding drug addiction, and engaged in aid
56 F.R.D. at 240-243, These changes to the original draft of Proposed Rule 504 wil be
discussed later,

19See, e.g., The Principles of Medical Ethics with Annotations Especially Applicable
to Psychiatry, § 9, 130 Am. J. Psychiatry, 1058, 1059 (1973); Ethical Principles of
Psychologists, 36 Am. Psychologist 633, 635-636 (1981),

118ee, e.g., Appendix C infra, para. (a)(3),
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privilege under federal and state law. A study of Proposed Federal
Rule of Evidence 504 and the current Federal Rule of Evidence 501
will be included. Federal case law development of the privilege will
also be traced, including federal statutes. This will be followed by a
brief look at state laws creating similar privileges, Next, the article
covers the treatment of the privilege under the Military Rules of Evi-
dence and military case law, Finally, the article will discuss the re-
sults of an empirical survey of Army psychiatrists that was canducted
as research for this article.

Empirical data obtained from Army psychiatrists provided some
insight, but surprisingly mixed support for the psychotherapeutic
privilege. The survey responses, on the surface, indicated little or no
impact on Army psychiatrists’ practices from the lack of a privilege,
The responses did not appear to support assertions that the privilege
would allow Army psychiatrists to treat patients more effectively. Af-
ter further analysis of the responses, however, the results may have .
been misleading. A closer laok reveals the necessity for some form of
a psychotherapist-patient privilege.

There should be a psychotherapist privilege in courts-martial.
There is substantial precedent in federal common law and federal
practice to support such a rule. Indeed, absent the antimedical priv-
ilege language in the Military Rules of Evidence,'® recognition pur-
suant to federal common law would be likely. Nonetheless, adoption
of & psychotherapist-patient privilege in military courts is unlikely
without a regulatory or executive mandate.

II. HISTORICAL BASIS FOR
PHYSICIAN-PATIENT PRIVILEGE

No doctor-patient privilege existed at common law.'® Lord Mans-
field, addressing the issue at trial in England stated, “If a surgeon
was voluntarily to reveal these secrets, to be sure, he would be guilty
of a breach of honor and of great indiscretion; but to give that in-
formation in a court of justice, which by the law of the land he is
bound to do, will never be imputed to him as any indiscretion
whatever.”2° Despite this eloquent discourse, variations of the priv-
ilege exist today by statute in many foruma.?! The absence of histor-

'Mil. B. Evid. 501.

198 Wigmore, supra note 2, § 2380, at 818: C. McCormick, supra note 3, § 98, at 212; 2
D. Louigell and C. Mueller, Federal Evidence, § 215, at 839 (1985) fhereinafter 2
Louisell); Whalen v. Roe, 429 U.S. 589, 602 n. 28 (1877).

0Dutchess of Kingston's Trial, 20 How. St, Tr. 353, 573 (1776)

%18 Wigmore, supra note 2, § 2380, at 819; C. McCormick, supra note 3, § 98, at 212;
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ical precedent in the English or federal common law has not deterred
the states from creating numerous medically related privileges.?? In-
deed, the common law may yet be disposed to recognize such a
privilege.?®

A. THEORIES JUSTIFYING PRIVILEGES
1. The Utilitarian Analysis

Current theories advanced by privilege proponents normally fall
within two basic categories. The first is the utilitarian theory.? The
rationale begins by assuming that nondisclosure of information is not
favored unless it furthers some social policy.?® For example, the attor-
ney-client privilege is accepted because it will encourage clients to be
more forthright with their lawyers.2® The privilege is analyzed in
terms of how society is best served. The otherwise unfavorable priv-
ilege is tolerated when harm to the confidential relationship from
disclosure outweighs any advantage gained in the enhanced likeli-
hood of accuracy in litigation.?”

The utilitarian analysis is best illustrated by Dean Wigmore’s four
fundamental criteria:

(1) The communications must originate in a confidence that
they will not be disclosed.

(2) This element of d lity must be ial to the
full and satisfactory maintenance of the relation between
the parties.

(3) The relation must be one which in the opinion of the com-
munity ought te be sedulously fostered.

(4) The injury that would inure to the relation by the disclo-
sure of the communications must be greater than the benefit
thereby gained for the correct disposal of litigation.2®

M. Larkin, Federal Testimonial Privileges, § 3.01, at 3-1 (1984) [hereinafter Larkin,
Privileges]

Appendix A, infra; Developments, supra note 3, at 1532-1636.

256 F.R.D, at 242 (Advisory Committee’s note to the 1972 draft of Proposed Rule
504); See also Note, Psychotherapist-Patient Privilege under Federal Rule of Evidence
501, 75 J. Crim, L. and Criminology, 388, 395 (1984) [hereinafter Psycho-
therapist-Patient Privilege).

This type of argument has also been characterized as “pragmatic,” 2 Louisell, su-
pra note 19, § 201, at 655; “instrumental,” Wright: Evidence, supra note 1, § 5422, at
670-671; and “traditional,” Developments, supra note 3, at 1472.

SWright: Evidence, supra note 1, § 5422, at 671,

#C, Wright and K. Graham, Federal Practice and Procedure: Evidence, § 5422.1, at
144 (Supp. 1987) [hereinafter Wright: Evidence Supp.),

7’3 ‘Wigmore, supra note 2, § 2285, at 527. See also Developments, supra note 3, at

“Id.; see also Wright: Evidence, supra note 1, § 5422, at 671 (discussing the in-
strumental justification for privileges); 2 Lauisell, supra note 19, § 201, at 655656,
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Dean Wigmore argued that privilege recognition can only sccur when
all four conditions are met.?® Specifically, he believed that people
would continue seeking medical help and not refrain from disclesing
confidential information whether or not any privilege existed.®® Addi-
tionally, Dean Wigmore asserted that the injury to accurate litiga-
tion would be decidedly greater than any injury to the physician-pa-
tient relationship.’* He concluded that the doctor-patient privilege
failed to satisfy either the second or fourth criteria, but never deter-
mined if the psychotherapist-patient privilege met each of the four
criteria.®?

The utilitarian analysis is not without its critics. Commentators
have argued that it presents a highly conjectural analysis and defies
scientific validation.®® Lack of empirical evidence to support or dis-
credit a privilege under this theory results in speculation and inaccu-
rate conclusions.?® Even when empirical data exists, the results often
fail to support the costs or benefits claimed by privilege opponents
and proponents.®® Critics have also pointed to the absence of personal
privacy considerations as a major failing in the utilitarian analysis.*®
Nonetheless, the utilitarian theory remains a valuable starting point
in any privilege analysis.?”

2. The Privacy Analysis

The second basic theory is the privacy rationale.®® Privileges are

“f& Wigmore, supra note 2, ¢ 2285, at 527 and § 2380a, at 528-332
7d. § 2380a. at 829,
En

274, § 2285, at 528, Contra, 2 Louisell, supra note 19, § 201, at 656 istaring that the
four criteria support a psychotherapist-patient privilege and substantially suppert at
least a limited physician-patient privilege:.

'8 Wigmore, supra note 2, § 2380a, at 830.

34 ouisell, Confidentiality, Conformity and Confusion: Privileges in Federal Court
Today, 31 Tul. L. Rev. 101, 111 (1956) "hereinafter Louisell. Confidentiality). See also
Developments, supra note 3, at 1474-1479 (discussing the problems with any empirical
analysis),

3%Shuman and Weiner, The Privilege Study: An Empirical Examination of the Psy-
chotherapist-Patient Privilege, 60 N.C.L. Rev. 898 (1982) [hereinafter Shuman]; Note,
Functional Overlap Between the Lawyer and Other Professionals. Its Implications for
the Privileged Communications Doctrine, T1 Yale L.J. 1226 (19621

*Louisell, Confidentiality. supra note 34, at 111; Saltzburg, Privileges, supra note
5. at 618-620

2 Louisell, supra note 19, § 201, at 635-656; see Psychotherapist-Patient Privilege,
supra note 23, at 3¢1-394; Note, The Case for a Federal Psychotherapist-Patient
Privilege that Protects Patient Identity, 1985 Duke L.J. 1217, 1223 [hereinafter Case for
a Privilege’; Shuman, supra note 35, at 905,

32Developments, supra note 3, at 1480-1483; see Louisell, Confidentiality, supra note
34, at 101; Saltzburg, Privileges, supra nate 5, at 616-625; C. McCormick, supra note 3,
§ 77, at 157; see also Wright: Evidence, supra note 1, § 5422, at 671-672 icharacterizing
the privacy theory as non-instrumental); 2 Louisell, supre note 19, ¢ 201, at 655 (en-
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recognized under this theory, not because they satisfied a utilitarian
systematic analysis, but because some underlying values involving
the individual are more important than increasing the likelihood of
an accurate resolution.®® In other words, the privilege znalysis shifts
the focus to the individual instead of a balancing examination. Under
this rationale, the privilege’s primary purpose is to protect an indi-
vidual from intrusions into certain human relationships. Exclusion of
evidence in litigation is simply an incidental consequence of protect-
ing the individual's right to be left alone *° The privileges protect
interests and relationships, whether right or wrong, because they are
of sufficient social importance to justify denial of information to fact
finders. 4!

Most commentators advanecing the privacy theory find the utilitar-
ian analysis inadequate for some privileges, but they do not ignore
its value altogether. The utilitarian analysis “sheds light upon, and
indeed wholly justifies, many privileges—especially those which have
grown up around professional relationships.”? Professor Saltzburg
proposed a hybrid analysis that evaluated the nonlitigation
(quasi-privacy) values first and the litigation (quasi-utilitarian)
values last.*® Another writer proposed encompassing the privacy

dorsing Dean Wigmore's pragmatic approach for privileges dealing with professional
relationships, but emphasizing the need to consider underlying values equally if not
maore); of, Wright: Evidence Supp., supra note 26, at 145 (it is wrong to suppose that a
privacy argument is necessarily noninstromental).
”Lumsell Confidentiality, supra note 34, at 110
°Id.

1, McCormick, supra note 3, § 72, at 152
22 Louisell, supra note 18, § 201, at 655; see Wright; Evidence, supra note 1, § 5422,
at 672
4*Saltzburg, Privileges, supra note 5, at 601. His two part test provides:

Part LNonlitigation values:

(1) Does the privilege concern a personal relationship or subject that tra-

ditionally has received special solicitude from government?

(2) Has this solicitude involved respect for the privacy of the relationship

or information?

zsx Would reasonable persons asked to provide the information find the
by or result by disclosure in an unwar-

Tanted adverse affect n the persan making the privacy claim?

(4) Is the relationship or privacy claim, though traditional, still valued

today?

If the answer to (11-(4) is yes, then proceed to Part IL

Part II Litigation values:

(1) Does the privilege conceal evidence otherwise available to the court?

(2) If s, is this lost information an acceptable price to pay for nonlitiga-

tion gains?
See also Developments, supra note 3, at 1480 n. 53 (describing how some commentators
place privileges into two categories, some justified by the privacy theory and others by
the traditional utilitarian approachi.
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rationale within a full utilitarian framework, finding both
compatible.** These two combinations still return to the original
questions. Which rationale will remain preeminent? Will privacy
values overcome society’s desire to obtain more information? The
method of structuring the analysis would in all likelihood determine
the outcome.®

The privacy theory is not without its problems either. Commenta-
tors argue that a privacy analysis must always be balanced against
society’s interest in the search for the truth ¢ It is extremely difficult,
however, to objectively weigh the privacy interests involved, further
complicating any comparison with the costs of denying access to
information.*” Opponents to privacy-based privileges cannot rely on
the standard empirical analysis used in utilitarian circles. Instead,
they must also demonstrate society’s disagreement over what privacy
interests are considered worthy of protection against disclosure.*®

3. The Power Analysis

Consideration should also be given to the power theory when ex-
plaining how privileges have been traditionally justified. It is actual-
ly not an academic analysis of why a privilege should exist. Indeed,
the power theory asserts that attempting to justify privileges is a
waste of time.*® It is a political perspective on why privileges exist at
all. According to the theory, privileges originate from the political
influence of those who benefit from them.’® The power theory has
been mentioned by various scholars as one explanation for the
existence of privileges® An indicator of this theory’s potential in-
fluence can be found in the numerous recently passed state privilege
statutes, which reflect the power structure of contemporary society.*?
This prompted one scholar to say “the poor man’s only privilege is
perjury”®® The power theory offers little in the way of privilege

““Developments, supra note 3, at 1484,

“Wright: Evidence, supra note 1, § 5422, at 672-673.

*Developments, supra note 3, at 1482; see Saltzburg, Privileges, supra note 5, at 601.

“"Developments, supra note 3, at 1483,

%14, at 1483 n. 77; cf. Wright: Evidence, supra note 1, § 5423, at 673 (arguing that
any noninstrumental analysis cannot be proved or disproved by any empirical data.

**Developments, supra note 3, at 1493.

od

S'Wright: Evidence, supra nate 1, § 5422, at 675-677; C. McCormick, supra note 3, §
77, at 159; 8 Wigmore, supra note 2, § 2286, § 2380a, at 532, 831; E. Green and C
Neason, Problems, Cases, and Materials on Evidence 522, 526 (1983}, cf. Wright: Evi-
dence Supp., supra note 26, at 148

*2Appendix A, infro idemonstrates how members of the medical profession have
generally received some form of testimonial privilege by most states); Wright: Evi-
dence, supra note 1, § 5422, at 675-676.

33Wright: Evidence, supra note 1, § 5422, at 676 (citing a cynic whose identity was
claimed to be privileged); Developments, supra note 3, ar 1450.
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analysis, so it will be left at this juncture for some future privilege
adventurer,

B. PHYSICIAN VERSUS PSYCHOTHERAPIST

Critical distinctions exist between the general physician-patient
privilege and the psychotherapist-patient privilege. The unusually
close relationship of trust and confidence required in psychotherapy
demands special considerations unlike those given to ordinary
doctor-patient relations.>* The psychotherapeutic relationship is, by
its nature, much more intimate and personal. “Mental ill-health is
still a matter of which patients are likely to be more ashamed than
physical ill-health or injury.”®® Psychotherapy is useless unless pa-
tients feel assured from the beginning that whatever they say will
forever remain confidential.® The need for confidentiality is impor-
tant, not only within the therapeutic relationship, but equally so for
inducing patients to begin therapy.’” Patients experiencing physical
injury, on the other hand, will normally seek medical treatment re-
gardless of the risk of disclosure. There is little chance of stigmatiza-
tion in being treated by a general practitioner for a physical injury.®®
The same cannot be said for treatment by a psychotherapist.

It is clear that the psychotherapist-patient situation is distinct in
many ways from the physician-patient situation. Indeed, several
commentators have compared the psychotherapist-patient rela-
tionship to the priest-penitent relationship.®® “While psychiatry and
religion do not share the same orientation or basic assumptions,
many of their basic concerns are the same.”®® Communications to
clergy in the military are privileged if made either as a formal act of
religion or as a matter of conscience.®! Statements made to

M. Guttmacher & H, Weihofen, Psychiatry and the Law 270 (1952) (hereinafter
Guitmacher].

*d. at 271,

R, Slovenko, Psychotherapy, Confidentiality, and Privileged Communication 42
(1966); Weinstein, Evidence, supra note 2, § 504(03), at 504-13, 16

7R. Slovenko, supra note 56, at 43,

8 Wigmore, supro note 2, § 2380a, at 829, Someone seeking treatment for a
venereal disease or AIDS might disagree.

R, Slovenko, supra note 56, at 39; Case for a Privilege, supra note 37, at 1224; 56
F.R.D. at 242 (Advisory Committee Notes to Proposed Rule 504 quoting Repart No, 45,
Group for the Advancement of Psychiatry 92 (1960)); Note, Confidential Communica-
tons To A Psychotherapisi: A New Testimonial Privilege, 47 Nw. U. L. Rev, 384, 386
(1952) (“Like the confessional, psychotherapy by its very nature is worthless unless the
patient feels assured from the outset that whatever he may say will be forever kept
confidential.”); cf. Developments, supra note 3, at 1531,

5°R. Slovenko, supra note 56, at 3

SIMil. R. Evid. 503(a).

39



MILITARY LAW REVIEW [Vel. 123

psychotherapists may also stem from a matter of conscience as well as
a desire to be treated for some perceived mental disorder.

C. UTILITARIAN ANALYSIS APPLIED TO
PSYCHOTHERAPY

The psychotherapist-patient privilege presents a much stronger
case for acceptance under the utilitarian theory than does the
physician-patient privilege. The analysis begins by asking whether a
testimonial privilege against disclosure is necessary to encourage
communications between psychotherapists and their patients. Ap-
plying Wigmore’s four postulates to this relationship will aid in the
analysis.®?

First, confidentiality must be considered the cornerstone to a
psychotherapist-patient relationship. Unlike the physician who may
be able to cure ailments without the patients’ trust or communica-
tions, the psychotherapist must have the patients’ confidence.®® In
few other situations will individuals bare their souls and subject
themselves to the mental dissection of another.®* Communications in
the psychotherapist-patient relationship can only originate in con-
fidence that they will not be disclosed.

Second, continued confidentiality is inherent to a complete and suc-
cessful psychotherapist-patient relationship. Successful treatment
usually reqmres patients to disclose matters that are personal and
embarrassing.®® The therapist has a unique relationship which
allows access into the most intimate areas of the mind normally inac-
cessible to others.5® The therapeutic relationship must develop over
time, building upon past sessions, which allows patients to establish
bonds of security and trust in the therapist.®” If patients suspect dis-

$2See supra nate 28; supra notes 24-37 and accompanying text

#2Guttmacher, supra note 54, at 272-273; Taylor v. United Stales 222 F.2d 398, 401
(D.C. Cir. 1955).

“‘Louisell, The Psychologists in Today’s Legal World (Pt II, Confidential Com-
munications), 41 Minn, L. Rev. 781, 745-746 (1957).

SSGuttmacher, supra nate 54, at 272,

The psychiatric patient confides more utterly than anyone else in the
world. He exposes to the therapist not only what his words directly ex-
press; he lays bare his entire self, his dreams, his fantasies, his sins, and
his shame. Most patients who undergo psychotherapy know that this is
what will be expected of them, and that they cannot get help except on
that condition.

Id.
R, Slovenko, supra note 56, at 40.
$’Gurtmacher, supra note 54, at 272-273
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closure of their inner thoughts, they may lose all trust in their thera-
pists or even sever the relationship.®®

Third, the psychotherapist-patient relationship is beneficial to soci-
ety. These types of services are being used more often now than ever
before.®® If patients knew that their feelings and statements made to
therapists could be disclosed in the future, they may delay or avoid
altogether seeking necessary treatment for mental illnesses.” This
harms society in two ways: 1) mentally ill people who pose possible
dangers to society are not treated either as soon as possible or at all;
and 2) mentally ill people are left with less capacity for productivity
in society than mentally fit people.”* The psychotherapeutic rela-
tionship is, therefore, one which should be fostered.

Finally, Wigmore’s fourth criterion provides the strongest argu-
ment for recognition of the psychotherapist-patient privilege. Disclo-
sure of confidences made in the relationships may not necessarily en-
hance the accurate disposal of litigation, but harm to the rela-
tionships by such action would substantially outweigh any potential
benefit. To begin with, statements made in these relations may be
fraught with fantasy, imagination, and other unreliable informa-
tion—of extreme importance to the psychotherapists but potentially
dangerous in the courtroom.™ Litigation accuracy could just as likely
be impaired as aided by this additional information. Introduction of
unreliable evidence may complicate an already difficult fact finding
process. In addition, court ordered disclosure of personal and poten-
tially damaglng information poses a serious threat to psychother-
apeutic rel hips that could bate the mental health of
already ill people.” Compelling therapists to testify in court also cre-
ates double-edged results, Patients, once aware no privilege exists,
divulge less critical information to their therapists, thereby decreas-
ing the effectiveness of treatment. Additionally, therapists possess
less information that is considered beneficial to the accuracy of litiga-
tion by fact-finders. Litigation is just as (in)accurate as before, only
now treatment of the mentally ill is adversely affected. Mentally ill
people are treated less effectively or not at all.7*

S¢R. Slovenko, supra note 56, at 43-44.

d, at 48,

"°Whalen v. Roe, 429 U8, at 602 (“Unquestionably, some individuals' concern for
their own privacy may lead them to avoid or to postpone needed medical attention.”).

"n Re Zuniga, 714 F.2d 632, 639 (th Cir.), cert. denied, 464 U.5. 983 (1988); Psy-
chotherapist-Patient Privilege, supra note 23, at 393; Case for a Privilege, supra note 37,
st 1225

®R. Slovenko, supra note 56, at 47 Case for a Privilege, supra note 37, at 1225-1226

®R. Slovenko, supra note 56, at

"1d, st 46. See also infra notes 441 449 and accompanying text; Appendix B, ques-
tion 14.
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D. PRIVACY ANALYSIS APPLIED TO
PSYCHOTHERAPY

The psychotherapist-patient privilege, in addition to benefitting
society under the traditional utilitarian analysis, is necessary to pro-
tect the privacy of patients. It does not matter, under the privacy
theory, whether patients will delay or avoid treatment for mental
illnesses. What is important is that the individuals’ privacy, their
innermost thoughts revealed to their psychotherapists in confidence,
remain free from intrusion,”® The exclusion of evidence at trial is
only an incidental effect.

The term “privacy” evokes images of ubiquitous clouds that en-
velop individuals, shielding what is within from the senses of others.
We bring into these “cloud” only those to whom we are willing to
expose certain personal matters. Few people disagree that we each
have certain expectations of privacy that should be protected from the
intrusions of others. Disagreement, of course, arises over the size of
the privacy “clouds” that society will accept. The privacy theory
asserts that confidences revealed in the course of a psychotherapeutic
relationship fall within these “clouds” and should be privileged under
common law.”

Beginning in the 19607, the United States Supreme Court began to
identify and define a constitutional right of privacy, that protects
individuals from invasion of some of the most intimate aspects of
their lives.”” This constitutional protection has expanded in several
ways. The Court has recognized privacy interests in the following
areas: avoiding disclosure of personal information;’® the individual's
right to make decisions without government interference;™ the indi-
vidual’s right to keep communications confidential;*® maintaining
the sanctity of the individual’s body;** and certain places in which the

"See supra notes 38-48 and accompanying text.
B

"Griswold v. Connecticut, 381 U.S. 479 {1963} (recognizing & right of marital
privacy)

7*Whalen v. Roe, 429 U.8. 589, 589 (1974}; ¢/ Nixon v. Administrator of General
Services, 433 U.S. 425 (1974) (directing the General Services Administrator to take
control of ex-President Nixon's papers and tapes;

"Whalen v. Roe, 429 U.S. 589, 600 (1976); Roe v. Wade, 410 U.S. 113 {1973; Carey
v. Population Services Int'l, 431 U.S. 678 (1977); Loving v. Virginie, 388 U.8, 111967

%Katz v, United States, 389 U.S, 347, 359 (19671

#:Rochin v. California, 342 U.S. 165, 173-174 {1952) (forcibly pumping a suspect's
stomach violated due process); see also Developments, supra note 3, at 1545-1548 ide-
tailed analysis of the constitutional recognition of privacy interests in these areas;. Cf.
Schmerber v. California, 384 U.8. 757, 766-772 (1966) (a compulsory blood test did not
violate the right of privacy.
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individual is located.®? The “right to be let alone” has been charac-
terized as the most valued right of civilized people.®

In the substantial number of Supreme Court decisions in the past
twenty years invoking a constitutional right of privacy, no case has
established or denied such a right with respect to patient disclosures
to psychotherapists. Some state courts, however, have recognized
that the psychotherapist-patient privilege is protected from intru-
sions by the United States Constitution.®* These decisions imply that
privacy may be a constitutionally mandated protection of confidential
communications in the psychotherapeutic relationship or, at the
least, an expanding concept that should weigh heavily in balancing
the various interests of any privilege analysis. The psycho-
therapist-patient privilege, therefore, finds strong support in the
privacy protection emanating from the Bill of Rights in the
Constitution.®

III. PSYCHOTHERAPIST-PATIENT
PRIVILEGE: ALIVE AND GROWING

Psychotherapeutic relationships have received increasing recogni-
tion as a unique area distinct from general physician-patient rela-
tionships. This attention has manifested itself in various ways. Con-
gress gave serious consideration to a proposed psychotherapist-pa-
tient privilege when promulgating the Federal Rules of Evidence, be-
fore finally selecting a generalized rule of privilege 5 Federal courts
wrestled with the psychotherapist-patient privilege when attempting
to identify and define its existence in light of federal common law and
Federal Rule of Evidence 501.5” Even some federal statutes have the
effect of according rights similar to a psychotherapist-patient priv-

52United States v, Karo, 468 U.S. 705 (1984); Payton v. New York, 445 U.S. 573
(1980); see also Bowers v, Hardwick, 106 S. Ct. 2841, 2850-51 (1986) (Blackmun, J.,
dissenting) (privacy right did not extend to homosexual conduct in the home).

®0Qlmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting)

In Re Lifschutz, 2 Cal. 3d 415, 431-432, 467 P.2d 557, 567, 85 Cal. Rptr. 829, 839
(1970) (Celifornia Supreme Court stated that the state evidence code and a federal
constitutional right to a “zone of privacy” protects psychotherapist-patient communica-
tions); In Re B, 482 Pa. 471, 484, 394 A.2d 419, 425 (1978) (the psychotherapist-patient
privilege is grounded on the federal and state constitutions).

$*Winslade and Ross, Privacy, C and Autonomy in P, 64
Neb. L. Rev 578, 598-599 (1985,

5. Rep, No, 1277, 94th Cong., 2d Sess. 4, reprinted in 1974 U.S. Code Cong. &
Admin, News 7051, 7058-7058 [hereinafter S. Rep. No. 1277].

¥'In Re Zuniga, 714 F.2d 632 (6th Cir.), cert. denied, 464 U.S. 983 (1983); United
States v. Meagher, 531 F.2d 752 (5th Cir.), cert. denied, 429 U.S, 833 (1976); Flora v.
Hamilton, 81 F.R.D. 576, 579 (M.D.N.C. 1978).
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ilege in certain situations,®® although arguments for a court-created
psychotherapist-patient privilege are lessened to some degree by the
statutes.®® The states have been the most ardent supporters of the
psychotherapist-patient privilege. Many adopted state evidence code
sections similar to the proposed federal psychotherapist-patient priv-
ilege rule®® The current trend in courts and legislatures is toward
recognizing the distinctions between psychotherapists and physi-
cians, either by statute or by case law.

A. DEVELOPMENT OF PRIVILEGES IN THE
FEDERAL RULES OF EVIDENCE

Beginning in 1961 the Supreme Court, Congress, noted scholars,
and other interested parties spent more than thirteen years develop-
ing the current Federal Rules of Evidence.®* In March 1969 a pre-
liminary draft of the proposed rules of evidence was prepared by an
advisory committee and circulated widely for comment.®? Article V of
the draft purported to enumerate all privileges to be recognized in the
federal courts. Any unlisted privilege was considered nonexistent and
of no effect unless of constitutional dimension.®® The article con-
tained thirteen rules, nine of which defined specific nonconstitutional
privileges, including a psychotherapist-patient privilege.** The pro-
posed rules underwent two subsequent revisions in 1971 and 1972 be-
fore the Supreme Court transmitted them to Congress in 1973.%3

It became immediately clear to Congress that the privilege pro-
visions were extemely controversial.®® Disagreement over the
privilege rules threatened to prevent passage of the remaining
sections.”” Ultimately, the privilege section was eliminated and a
single rule was substituted in its place.®® When the Federal Rules of

42 US.C. § 290ee-3 (Supp. IV 1986) idrug abuse prevention); 42 US.C. § 242a
118821 (mental health research).

8%Larkin, Privileges, supra note 21, § .08, at 3-7 (1984),

*°See, e.g., Alaska R. Evid. 504 (1979 & 1988 amend.); Haw. R. Evid. 504 (1985);
NM. R. Evid, 504 (1986)

#!3 Rep. No. 1277, supra note 86, at 7051

214, at 7052

#91d. at 7053,

94Id. at 7058 (Proposed Federal Rule of Evidence 504 (hereinafter Proposed Rule
504]. (The other eight listed privileges included required reports, lawyer-client, hus-
band-wife, communications to a clergyman, political vote, trade secrets, secrets of state
and other official information, and identity of informer.)

%Id. at 7052; see supra note 13-15 and accompanying text.

:js Rep. No. 1277, supra note 86, at 7053

Id

8ld. Fed, R. Evid. 501 provides:

Except as otherwise required by the Constitution of the United States or
provided by Act of Congress or in rules prescribed by the Supreme Court
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Evidence became public law, privileges would henceforth be “gov-
erned by the principles of the common law as they may be interpreted
by the courts of the United States in the light of reason and
experience.”® This ostensibly sounded a death knell to the proposed
psychotherapist-patient privilege, except for the comments on the
rules in the accompanying Senate Report, subsequent federal case
law, and state legislation 2°® Their combined effect, which will be dis-
cussed later, gave new life to the psychotherapist-patient privilege.

1. Proposed Federal Rule of Evidence 504

Proposed Rule 504 did not contain a general physician-patient
privilege.'®! The drafters recognized the distinction from psychother-

pursuant to statutory autherity, the privilege of a Witness, person, gov-
ernment, State, or political subdivision thereof shall be governed by the
principles of the common law as they may be interpreted by the courts of
the United States in the light of reason and experience. However, in civil
actions and proceedings, with respect to an element of a claim or defense
as to which State law supplies the rule of decision, the privilege of a wit-
ness, person, government, State, or political subdivision thereof shall be
determined in accordance with State law,

**Federal Rules of Evidence, Pub. L. No. 93-595, 88 Stat. 1926, 1933 (1875)

198, Rep. No. 1277, supra note 86, at 7059; In Re Zuniga, 714 F.2d at 632, 637;

Appendix A, infra
10156 F.R.D. at 240. The rule provides:

(a) DEFINITIONS.

(1) A “patient” is a persan who consults or is examined or interviewed by
a psychotherapist.

(2) A “psychotherapist” is (A) a person authorized to practice medicine in
any state or nation, or reasonably believed by the patient o to be, while
engaged in the diagnosis or treatment of a mental or emotional condition,
including drug addiction, or (B) a person licensed or certified as a psychol-
ogist under the laws of any state or nation, while similarly engaged,

{3) A communication is “confidential” if not intended to be disclosed to
third persons other than those present to further the interest of the pa-
tient in the consultation, examination, or interview, or Persons reason-
ably necessary for the transmission of the communication, or persons who
are participating in the diagnosis and treatment under the direction of
the psychotherapist, including members of the patient’s family.

{b) GENERAL RULE OF PRIVILEGE. A patient has g privilege to re-
fuse to disclose and to prevent any other person from disclosing confiden.
tial communications, made for the purposes of diagnosis or treatment of
his mental or emotional condition, including drug addiction, among him.
self, his psychotherepist, or persons who are participating in the diagno.
sis or tregtment under the direction of the psychotherapist, including
‘members of the patient’s family.

(c) WHO MAY CLAIM THE PRIVILEGE. The privilege may be claimed
by the patient, by his guardian or conservator, or by the personal repre-
sentative of a deceased patient. The person who was the psychotherapist
may claim the privilege but only on behalf of the patient, His authoril ty so
to do is presumed in the absence of evidence to the contrary.

(d) EXCEPTIONS.
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apy, citing the report of the Group for the Advancement of Psychia-
try, which provided:

Among physicians, the psychiatrist has a special need to
maintain confidentiality. His capacity to help his patients is
completely d dent upon their willingness and ability to
talk freely. This makes it difficult if not impossible for him to
function without being able to assure his patients of confi-
dentiality and, indeed, privileged communication. . . . [TThere
is wide agreement that confidentiality is a sine qua non for
successful psychiatric treatment. The relationship may well
be likened to that of the priest-penitent or the lawyer-client.
Psychiatrists not only explore the very depths of their pa-
tients’ conscious, but their unconscious feelings and atti-
tudes as well. Therapeutic effectiveness necessitates going
beyond a patient’s awareness and, in order to do this, it must
be possible to communicate freely. A threat to secrecy blocks
successful treatment.’?

The 1971 draft of the rule expanded the definition of psychotherapist
to include general physicians when performing psychotherapist-type
treatment.!®® This was designed to allow general practitioners who
treat psychosomatic conditions part of the time. Expanding the def-
inition, but not requiring physicians to practice psychotherapy more
than part of the time, created a quasi-physician-patient privilege,
contrary to the original intent of the drafters of Proposed Rule 504,1%¢

Psychologists, unlike physicians under the proposed rule, had to be

(11 Proceedings for hospitalization. There is no privilege under this rule
for communications relevant to an issue in proceedings to hospitalize the
patient for mental illness, if the psychotherapist in the course of diagnosis
ar treatment has determined that the patient is in need of hospitalization.
(21 Ezamination by order of judge. If the judge orders an examination of
the mental or emotional condition of the patient communications made in
the course thereof are net privileged under this rule with respect to the
particular purpose for which the examination is ordered unless the judge
orders otherwige.

31 Condition an element of claim or defense. There is no privilege under
this rule as to communications relevant to an issue of the mental or emo-
tional condition of the patient in any proceeding in which he relies upon
the condition as an element of his claim or defense, or, after the patient’s
death, in any proceeding in which any perty relies upon the condition as
an element of his claim or defense

1°%7d. at 242 (Advisory Committee’s Notes, quoting Report No. 45, Group for the
Advancement of Psychiatry 92 1196011

1%9Weinstein, Evidence, supra note 2, § 304(02), at 504-11

%47d. at 504-12 to 504-14 (The 1969 draft of the rule required physicians to devote a
substantial portion of their time to psychotherapy. .
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licensed or certified.’®® This removed from protection the wide num-
ber of lay persons claiming to provide psychotherapeutic services.'%®
Sections (b) and (c) of the rule defined confidential communications
and the general rule of privilege in terms not unlike other rules of
privilege.’®” The final interesting characteristics of Proposed Rule
504 were the three exceptions to the general rule of privilege: pro-
ceedings for hospitalization of the patient; testimony based on court
ordered examinations of the patient’s mental or emotional condition;
and cases in which the patient’s mental or emotional condition is in
issue.’%% The first two exceptions would be inappropriate for military
court-martial proceedings for two reasons. First, courts-martial have
Jjurisdiction to try only criminal cases, not to conduct hearings for
involuntary hospitalization. Second, other military evidence rules
address disclosure of statements made at compelled mental
examinations.'% Additionally, the unique nature of the military sys-
tem may require additional exceptions before it could be acceptable.

The adoption of the Federal Rules of Evidence created an important
issue regarding the role of the proposed-but-rejected psycho-
therapist-patient privilege in determining whether such a privilege
exists under federal common law. The rule represented years of effort
by distinguished and capable men and is therefore entitled to a cer-
tain degree of respect.!® Conversely, opponents to the privilege
argued that rejection by Congress of the specific rule was equally
significant.’*! Indeed, there was some evidence that the proposed rule
was considered unsatisfactory to physicians and patients alike, which
contributed to the dilemma Congress faced prior to the rule’s
demise.}!2 But a close review of the Senate Report on deletion of the
psychotherapist-patient privilege lessens to some extent this argu-
ment.

Congress simply avoided controversy and selected the easier route
by deleting the privilege section, expediting passage of the remaining
rules. This action was indicative of impatience rather than opposition
to the rule. This impatience was due in large part to the strong lob-

}%8ee 56 F.R.D. 240, at para. (a)(2).

1%Weinstein, Evidence, supra note 2, § 504(02), at 504-12.

%1See Mil. R. Evid. 502 (lawyer-client); Mil. R. Evid. 503 (communications to elergy).

1%58ee supra note 101, at para. (d).

*9°Mil. R. Evid. 302 prevents disclosure of any statements made by an accused dur-
ing a mental examination ordered pursuant to the MCM, 1984, Rule for Courts-
Martial 706 [hereinafter R.C.M. 706]

VLouiaell, supra note 19, § 201, at 668-670

128, Rep. No. 1277, supra nate 86, at 7053
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bymg ef’fum of medical groups to be included within the proposed
rule.t

Proposed Rule 504 was not criticized because psychotherapists were
granted a privilege. On the contrary, it was attacked because it was
not broad enough. Speaking before the House Subcommittee on
Criminal Justice, one spokesperson representing the American
Orthopsychiatrie Association, the American Psychological Associa-
tion, and the National Association of Mental Health argued that the
rule was too restrictive; it gave no protection to physicians or un-
licensed psychotherapists.!!'* This was contrary to the laws of two-
thirds of the states at that time.!!® She argued that the federal law of
privileges should be left to the states rather than risk losing what
privileges currently existed in the federal courts.'*® A member of the
Subcommittee, Representative Dennis of Indiana, went so far as to
admit to Congress that the privileges were matters of substantive law
rather than simply rules of evidence, and that they should be left to
the states to decide instead of being codified in the rules of
evidence.!*” This is certainly a different reason than offered by the
Senate for replacing the rules, namely to avoid a stalemate in the
passage of the entire package.!’® The clear thrust of these comments
and those of other witnesses to the hearings was a fear that the pro-
posed rule would preclude application in federal courts of all state
physician-patient privileges already in place.’*® The medical com-
munity wanted a broader rule or no rule at all, thus accepting
nothing less than what they already possessed.

Ignored in the debate, but of particular importance to this article,
was the bifurcated nature in which the privilege rules were applied.
Proposed Rule 504 was written to provide uniform application in both
civil and criminal federal trials. State rules of privilege would nor-
mally be of concern only in federal civil cases involving federal ques-
tions or diversity jurisdiction.'?® They would have no direct impact on
rules of evidence in federal criminal trials, because only federal law
would apply. The medical community had no explicit privilege protec-

1133, Saltzburg and K. Redden, Federal Rules of Evidence Manual 231 (3d ed. 1962
teditarial comment) [ ltzburg, Federal Evidence]
::;Hearmgs, supra note 1, ar 449-450 (Patricia Wald testifying!.
1d.

1spg
117120 Cong. Rec. 1409 {19741 (Representative Dennis was the author of the quota-
tion that began this article)
153, Rep. No. 1277, supra note 88, at 7053
“Bsee Hearings, supra note 1, at 546-578.
1298, Rep. No. 1277, supra note 86, at 7038; 28 U.8.C. § 1332 :1982: Erie v. Tomp-
kins, 304 U.S. 64 11938
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tion in federal criminal forums to begin with. Congress may have
satisfied the medical community by rejecting Proposed Rule 504, but
it simultaneously removed the only explicit psychotherapist-patient
privilege provided for federal criminal courts. This perspective should
lessen to some extent arguments that the proposed-but-rejected rule
is of little significance today in analyzing psychotherapist-patient
privileges under the common law in federal criminal trials.

Proposed Rule 504 is a valuable starting point in any federal com-
mon law analysis for another important reason. Following the rule’s
demise, Congress received substantial correspondence from psychiat-
ric organizations and psychiatrists.!?! The psychiatric profession was
concerned that Congress was removing any possible psychothera-
pist-patient privilege in the federal courts. Clarification by Congress
was immediate and to the point. The Senate Report accompanying
the Federal Rules of Evidence stated:

[IIn approving this general rule as to privileges, the action of
Congress should not be understood as disapproving any rec-
ognition of a {psychotherapist-patient privilege] ... or any
other of the enumerated privileges contained in the Supreme
Court rules. . .. [Tlhe recognition of a privilege based on a
confidential relationship and other privileges should be de-
termined on a case by case basis.'??

Proposed Rule 504 is, therefore, a worthwhile source of information
in shedding light on any federal common law psychotherapist-patient
privilege analysis.

2. Federal Rule of Evidence 501

The general privilege embodied in Federal Rule of Evidence 501
could be accurately characterized as Congressional side-stepping.!??
It was drafted by the House Subcommittee to replace the original 13
privilege rules that the Supreme Court transmitted to Congress.!?*
The Senate Report accompanying FRE 501 stated that it was created
because disagreement over the proposed privilege rules threatened
passage of the remaining rules.!?® In addition, lobbying efforts of

121§, Rep. No. 1277, supra note 86, at 7059
122rg,

235ee supra note 98,

124H.R. Rep. No. 850, 93d Cong., 2d Sess., reprinted in 1974 U.S. Code Cong, &

dmin, News 7075, 7082 [hereinafter H. Rep. No. 650)

1253, Rep. No. 1277, supra note 86, at 7058; cf. 120 Cong. Rec, 1409 (1974; (a member
of the subcommittee that drafted FRE 501 to replace the 13 enumerated rules stated
(imt s‘vidence privileges were matters of substantive law that should be left to the
states),
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various interest groups contributed to the dissension.!?® The new
rule returned privilege law to its previous status.'?” Congress wanted
the federal courts to continue the evolution of testimonial privileges
in federal criminal trials. They were to be governed by the principles
of the common law as they may be interpreted in the “light of reason
and experience.”'%® Congress did not intend to freeze the law of priv-
ilege by rejecting the proposed rules and enacting FRE 501. Instead,
its purpose was to insert flexibility in the courts to allow development
of the rules of privilege.!?

Traditionally, federal courts have decided issues of privilege in
criminal trials in accordance with the guidance of FRE 501.'*° This
means that those privileges recognized prior to the development of
the Federal Rules of Evidence were still valid. In addition, the courts
were encouraged to continue the development of privileges on a case-
by-case basis.!®! The actual effect has been to slow, but not to stop,
development of the psychotherapist-patient privilege.

FRE 501 prescribes a general privilege for any “witness, person,
government, State, or political subdivision” in federal criminal
proceedings,*®? In federal civil actions involving “an element of a
claim or defense as to which State law supplies the rule of decision,”
state privilege would apply unless some overriding federal interest
existed.’®® When federal criminal courts enforce federal law, FRE 501
requires application of federal privilege law instead > This article
will only discuss FRE 501's application to criminal cases, consistent
with the criminal jurisdiction of military courts.

3. Federal Case Law

The psychotherapist-patient privilege has received mixed reviews
in the federal courts. Some try to avoid the issue and rule on other
grounds.*®® Courts that fail to recognize a psychotherapist-patient

taspg.

12y

12874 ; Trammel v. United States, 445 U.S. 40, 47 {1980) {application of FRE 501 to
the marical privilege); 8. Rep. No. 1277, supra note 86, at 7058

5 Trammel, 445 U.S. at 47

1393alezburg, Federal Evidence, supra note 113, at 229

1515, Rep. No. 1277, supra note 86, at 7059.

1228upra note 98.

‘zild In Re Pebsworth, 705 F.2d 261, 262 (7th Cir. 1983),

134

‘”Lmted States v. Crews, 781 F .2d 826, 831 (10th Cir. 1986) (defendant waived any
potential psychotherapist-patient privilege); Iz Re Doe, 711 F.2d 1187, 1193 (2d Cir
1983) (na real psychotherapist-patient relationship existed); United States v. Alvarez,
519 F.2d 1036, 1046 n.13 (3d Cir. 1075) (treatment of the accused by a psychiatrist was
10 assist the defense counsel, not for purpose of diagnosis or treatment); United States
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privilege normally do not distinguish psychotherapists from phy-
sicians,'®® Their analysis would concern whether a physician-patient
privilege existed. Since there was no physician-patient privilege at
common law, they saw little reason to recognize one, even for
psychotherapists.*®” These decisions in general add little to any priv-
ilege analysis because they fail to search beneath the surface and
discuss the principles involved in psychotherapy.

Today, many courts have recognized that the psychotherapist-pa-
tient relationship is unique and worthy of more deliberation than the
general physician-patient relationship.*® These courts analyzed its
complexities, cognizant of the principles involved. These decisions
have primarily discussed the issue in terms of privilege or privacy
rights,’®® similar to the utilitarian and privacy theories espoused
earlier.!° Additionally, when Proposed Rule 504 was considered by
Congress and ultimately replaced with FRE 501, many courts gave
greater attention to the proposed-but-rejected rule.!#

In order to resolve whether a psychotherapist-patient privilege
should exist in the military justice system, it is necessary to deter-
mine how the better reasoned federal court decisions have treated the
issue. The cases have varied among Proposed Rule 504, Wigmore's
utilitarian theory, and privacy arguments in their analysis, usually
in some combination of the three

Ex Rel. Edney v. Smith, 425 F. Supp. 1038, 1044 (E.D.N.Y. 1976, aff'd, 556 F.2d 556
(1977) (the psychiatrist-patient privilege, if any, did not apply to the facts of the case!
See Annotation, Psychotherapist-Patient Privilege Under Federal Common Law, 12
ALR. Fed. 395 11985).

135United States v. Lindstrom, 698 F.2d 1154, 1167 n.9 (11th Cir. 1983); United
States v. Meagher, 531 F.23 752, 753 (5th Cir. 1976); United States v. Harper, 450 F.2d
1032, 1035 (5th Cir. 1971); Ramer v. United States, 411 F.2d 30, 38 (9th Cir.}, cert.
denied, 396 U S, 965 (1969).

187See Harper, 450 F.2d at 1035; Ramer, 411 F.2d at 39.

135/, Re Zuniga, 714 F.2d at 638 (quoting Report No. 45, Group for the Advancement
of Psychiatry 92 (1960)); Taylor v. United States, 222 F 2d 398, 401 (D.C. Cir. 1955)
(quoting M. Guttmacher and H. Weihofen, Psychiatry and Law (1952)); Ex Rel Edney,
425 F. Supp. at 1043; Calloway v. Marvel Entertainment Group, 110 F.R.D. 45, 49
(1986).

3% Re Search Warrant (Sealed), 810 F.2d 67, 71 (3d Cir.), cert. denied, 107 S, Ct.
3233 (1987); In Re Doe, 711 F.2d at 1193; United States v. Lindstrom, 698 F.2d at 1167;
United States v. Friedman, 636 F. Supp. 462 (S.D.N.Y. 1986).

4984pra notes 24-48.

145 Re Zuniga, 714 F.2d at 636; Jennings v. DHL.L. Airlines, 101 F.R.D. 549, 550
(N.D. TIl. 1984); Flora v, Hamilton, 81 F.R.D. 576, 578 (M.D.N.C. 1978); Lora v, Board
of Education, 74 F.R.D. 565, 584-587 (E.D.N.Y. 1977). See also Meagher, 531 F.2d at
753 (although mot recognizing e psychotherapist-patient privilege, the court still
looked to Proposed Rule 504 for its analysis)
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(a) In Re Zuniga

The most significant federal case concerning the psycho-
therapist-patient privilege is In Re Zuniga.**? This was the first
federal appeals court to bestow common law status to the privilege 143
In the case two psychotherapists were held in civil contempt for fail-
ing to respond to a subpoena duces fecum issued by two separate
grand juries.*** The records were sought in relation to investigations
of alleged fraud in Blue Cross-Blue Shield billings.!** The Sixth Cir-
cuit affirmed the contempt judgments, holding that information per-
taining to patient identity, treatment dates, and length of treatment
was not protected by the psychotherapist-patient privilege, nor did
the subpoena uncenstitutionally infringe on privacy rights.'*® The
decision is most important for its analysis and recognition of the priv-
ilege, despite not enforcing the privilege in the particular circum-
stances of the case

The Sixth Circuit relied on the legislative history of Proposed Rule
504 to a great extent in creating a basis in federal common law to
recognize the psychotherapist-patient privilege.**’ The judges were
not impeded in their analysis by congressional rejection of Proposed
Rule 304, Instead, they viewed the new generalized rule, FRE 501, as
a mandate to continue developing testimonial privileges in federal
criminal trials “governed by the principles of the common law as they
may be interpreted . . . in the light of reason and experience.”'*® This
provided greater flexibility to the courts to develop rules of privilege
on a case-by-case basis.'*®

The Zuniga court also pointed to the position of the states as
another factor in its analysis.'*° Almost every state has shown a will-
ingness to recognize some form of physician-patient, psychologist-pa-
tient, or psychotherapist-patient privilege.!®! In federal criminal
trials, federal law controls, but the Supreme Court has indicated
“that the privilege law as developed in the states is [not] irrelevant,”

142714 F.2d 632 (6th Cir.), cert. denied, 464 U.S. 983 (1083),
1914 at 639
47d. ar 634
d

4614 ar 640, 642
H77d. at 636-639; of Note, Evidence—The Psychotherapist-Patient Privilege. The
Sixth Circuit Does the Decent Thing: In Re Zuniga, 33 U. Kan. L. Rev 385 n.81 11985
(the court failed to anticipate arguments that Propased Rule 504 is irrelevant since
Congress rejected it! “hereinafter Sixth Circuit Does the Decent Thing)

3%7d. at 637 (quoting Trammel v. United States, 445 US. 40, 48 (19807

A

159714 F.2d at 635-639.

151 Appendix A, infra
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and “has taken note of state privilege laws in determining whether to
retain them in the federal system.”5? If almost every state recognizes
some form of psychotherapist-patient privilege, federal common law
analysis cannot ignore this direct reflection of the importance society
places in the relationship. Military law, despite readiness concerns
unique to its mission, must give similar credence to this trend.

Another part of the Zuniga opinion offered a noteworthy utilitarian
analysis. As discussed earlier, Wigmore’s four privilege criteria pro-
vided the traditional utilitarian framework.!®® The Zuniga panel
never explicitly addressed Wigmore's conditions. Yet, in a two step
analysis, they accomplished just that.

First, the court determined whether a privilege should be recog-
nized under the federal common law, addressing Wigmore’s second,
third, and fourth conditions.*>* The court acknowledged the need for
confidentiality in the psychotherapist-patient rel hip, citing the
comment of the Advisory Committee Notes, which stated, “confi-
dentiality is the sine qua non for successful treatment.”*5 Society’s
interest in fostering the relationship was twofold: it allowed for suc-
cessful treatment of mentally ill persons to reduce the threat to the
community; and it enabled individuals to actively enjoy life and exer-
cise many fundamental freedoms.'*® Considering the states’ posi-
tions, legislative history of the privilege rules, and the comments of
many scholars, the court found that “these interests . . . outweigh the
need for evidence in the administration of criminal justice.”'57 Hav-
ing implicitly answered Wigmore’s last three conditions affirmative-
ly, the court luded that a psychotherapist-patient privilege was
mandated by “reason and experience.”!5®

The Zuniga court then performed the second step in its analysis to
determine the scope of the newly recognized privilege. Again, implic-
itly, the court conducted a utilitarian analysis using Wigmore’s first
and fourth conditions.'®® The information sought in the subpoena in-
cluded patient identity, facts, and time of treatment.*®° This informa-

1$2/n Re Zuniga, 714 F.2d et 639 (quoting United States v. Gillock, 445 U.S, 360, 369
n.8 (1980)).

:“Supra note 28 and accompanying text.

‘551n Re Zuniga, 714 F.2d at 839 (quoting Report No. 45, Group for the Advancement
of Psychxatry 92 (1960) in 56 F.R.D. at 243).

)svld
1587

1%9Supra note 28 and accompanying text,
16974, at 640.
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tion did not constitute the type of communication a patient would
expect to remain confidential, because it had already been revealed 10
a third party, Blue Cross-Blue Shield.'®* Wigmore's fourth condition
then served as the panel’s basis for its decision. In weighing all rel-
evant competing interests, the court determined that disclosure of
the information was not harmful to the psychotherapeutic rela-
tionship, because it did not violate any assurance to the patients that
their innermost thoughts would remain confidential.'®* The Zuniga
opinien demonstrated that the utilitarian analysis is still a valid tool
in any privilege analysis,’®?

Zuniga raised an alternative issue concerning whether a constitu-
tional right of privacy attaches to the psychotherapist-patient rela-
tionship.1®* The court used a balancing test drawn from the Supreme
Court’s decision in Whalen v. Roe to hold that enforcement of the sub-
poenas did not unconstitutionally infringe on the patients’ rights 16%
Specifically, the intrusion into the patient’s privacy interest was out-
weighed by the need far the grand jury to conduct its investigation.'®®
The court left open for further speculation the way in which the scales
would tip should the information be used as evidence in a criminal
trial.’®7 Indeed, the privacy argument would be much stronger
against disclosure if the privileged information were offered in open
court. Such a distinction might exist in the military justice system if
gimilar information were sought for an article 32 hearing versus a
court-martial, although article 32 hearings do not retain the veil of
secrecy attending grand jury proceedings.

Zuniga provides a modern example of the correct psychothera-
pist-patient privilege analysis to be conducted. It reflects a detailed
review of the most important factors to be considered. Unfortunately.
few other cases have conducted as detailed an analysis

(b) Other Federal Cases

(1 Proposed Rule 504

Proposed Rule 504 and its legislative history appeared in several
other federal cases analyzing the psychotherapist-patient privilege.

844 In Re Pebsworth, 705 F.2d 261, 262 {7th Cir. 1983)

$21d. at 840.

183Cf. Sixth Circuit Does the Decent Thing, supra note 147, at 396-397 (stating that
the Zunigo court only eddressed a few of Wigmore's queries, but the article fails to
state which ones)

184In Re Zuniga, 714 F.2d at 641

‘;Sﬁld at 641-642 (citing Whalen v. Roe, 429 U.S. 589, 603-607 (1976)).

°Id.
877d. at 642 n.11,
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In United States v. Meagher the Fifth Circuit declined to recognize a
physician-patient privilege concerning incriminating letters a defen-
dant sent to his psychiatrist.!®® The court, unfortunately, made no
distinction between physicians and psychotherapists.'®® It did,
however, find that if Proposed Rule 504 had been adopted by Con-
gress, the letters would have been expressly excepted from the priv-
ilege when the defendant raised an insanity defense.!”® The Fifth
Circuit only refused to recognize the physician-patient privilege. It
remains to be seen whether different facts will prompt that circuit to
summarily dismiss the privilege again. The panel evidently recog-
nized that the history of Proposed Rule 504 contributed to the com-
mon law analysis of privileges. Indeed, why would the panel discuss
Proposed Rule 504 at all unless its history has some bearing on the
common law analysis of privileges?

The most accurate statement concerning Proposed Rule 504’s sta-
tus in federal court privilege analysis is that “it still provides a useful
standard from which analysis can proceed.”*”® The rule provides
strong guidance necessary to formulate the new privilege, using FRE
501 as the authority for federal court recognition.’”? One must simul-
taneously recognize that evidentiary privileges are not to be created
lightly nor expansively construed because they inhibit the search for
the truth.!™

(2) Utilitarian Analysis

Other federal courts have also found the utilitarian theory useful
in their analysis. In a Second Circuit opinion, In Re Doe, the panel
refused to prevent disclosure of psychotherapist-patient files where
the relationships failed to satisfy Wigmore’s four requirements.!”™
Specifically, the court focused on the fourth condition and deter-
mined, based on an in camera inspection by the trial court, that there
were no communications in the files of the intensely personal nature
that were designed to be protected by the psychotherapist-patient
privilege.!”® In another case, United States v. Friedman, the defen-

199531 F.2d 752 (5th Cir.), cert. denied, 420 U.S. 853 (1976)
1591d. at 75,
171d.; see Proposed Rule 504(d)(3), 56 F.R.D. at 241
*™Lora v. Board of Ed. of City of New York, 74 F.R.D. 565, 584 (E.D.N.Y. 1977)
7214, at 569 Flora v. Hamilton, 81 F.R.D. 576, 578 (M.D.N.C. 1978).
2%5In Re Zuniga, 714 F.2d at 637-638 (citing United States v. Nixon, 418 U.S, at 711)
178711 F.2d 1187, 1193 (2d Cir. 1983)
"%7d. (arguably these conditions could obtain in a true psychotherapist-patient re-
iatlonsh)p); see In Re Grand Jury Subpoenas Duces Tecum, 638 F. Supp. 794, 796 (D.
e, 1986)
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b d hiat:

dant in a criminal trial ic records of ant: ted
witnesses against him.'”® The dlstrlct court concluded that the mate-
rial sought was “the type of intensely personal communications that
the psychotherapist-patient privilege [was] designed to protect.”””
Contrary to the In Re Doe case, the court found all four of Wigmore’s
conditions satisfied, holding that the records were protected by the
psychotherapeutic privilege.'”®

(3} Privacy Analysis

The Supreme Court has recognized that “a right of personal priva-
cy, or a guarantee of certain areas or zones of privacy, does exist
under the Constitution.”'™ This protection has been described in-
volving two different kinds of interests: the individual interest in pre-
venting disclosure of personal matters; and the individual interest in
making important decisions free from government intrusion,'®®
Although still largely undefined, the right of privacy could include
the doctor-patient relationship. In Roe v. Wade, the court implicitly
included the doctor-patient relationship within the “zone” when it
first recognized the right of privacy in a woman’s decision “whether or
not to terminate her pregnancy.”!®

The Court was more explicit in Doe v. Bolton, bringing the
doctor-patient relationship within the sphere of privacy when it
struck down a Georgia statute that attempted to unduly restrict a
physician's judgment in dealing with patients regarding the abortion
decision.!® “The woman’s right to receive medical care in accordance
with her licensed physician’s best judgement and the physician’s
right to administer it are substantially limited by this [statute].”!53
The Court recognized that a right of privacy protects intimate rela-
tionships when certain topics are involved. The logic in extending the
right of privacy to the doctor-patient relationship when intimate
topics are discussed is consistent with, though not mandated by, Su-
preme Court case law. In Paris Adult Theatre I v. Slaton, the Court

176636 T Supp 462 (SD.N.Y. 1986)
“’Id at 4

‘“Roe v. Wade, 410 U 8. 113, 152 (1972),

1%Whalen v. Roe, 429 U.S. 589, 599-600 (1976)

193410 U.S. at 153,

192410 U 8. 179, 197; see also 410 U8, at 218-220 (Douglas, J., concurring) (“This
[statute] is a total destruction of the right of privacy between physician and patient
and the intimacy of relation which that entails.”)

%9/d. at 197, see also Roe v. Ingraham, 403 F. Supp. 931, 936 (S.D.N.Y. 1975), rev'd
sub nom, Whalen v. Roe, 420 U.S. 589 (1976) (extending the right of privacy to the

or-pat; in with the trial court’s reading of Roe v. Doe)
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stated: “[TThe constitutionally protected privacy of family, marriage,
motherhood, procreation and child rearing is not just concerned with
a particular place, but with a protected intimate relationship. Such
protected privacy extends to the doctor’s office.”'%¢

This implicit constitutional right of privacy includes both the indi-
vidual's right to prevent disclosure of confidential communications in
the relationship and the individual’s right to make decisions concern-
ing psychiatric care without government interference.'®® The Su-
preme Court decisions concerning privacy focused primarily on home
and family; however, it would be too restrictive a reading of precedent
to not include personal communications made pursuant to the
physician-patient relationship.*®® Arguments asserting a constitu-
tional right of privacy in the physician-patient relationship are more
persuasive where the relationship is between the psychotherapist
and his patient.'®? The particularized need for trust and confidential-
ity is deeply rooted in the relationship. Psychotherapists engage in
communications with patients that are likely to be intimate and ex-
tremely personal!®® The psychotherapist-patient relationship
should, therefore, be included within the constitutionally protected
right of privacy.*®®

This privacy right is not, however, an absolute protection.'*® The
analysis still focuses on the individual, although certain interests
may become “sufficiently compelling,” causing constitutional protec-
tion to yield.'®! These encroachments must still be narrowly drawn to
reflect only those compelling interests that justify intrusion into con-
stitutionally protected relationships.'%? In the abortion decision, gov-
ernment interests did not become “compelling” until the fetus was
capable of meaningful life outside the mother’s womb.*%®

Lower courts have paid close attention to the “compelling” stan-

4413 U.8, 49, 66 n.13 (1972)

‘**Hawaii Psychiatric Soc., Dist. Branch v, Ariyoshi, 481 F. Supp. 1028, 1039 (D.
Ha, 1978).

**5Roe v. Ingraham, 408 F. Supp. at 937; Ex Rel, Edney, 425 F. Supp. at 1042-1043;
contra, Felber v. Foote, 321 F. Supp. 85, 88 (D. Conn. 1970).

*"Ex Rel. Edney, 425 F. Supp. at 1043.

1887d, at 1043-1044,

#2See Caesar v. Mountanos, 542 F.2d 1064, 1067 .9 (9th Cir. 1976), cert. denied, 430
U.S. 954 (1977); United States v. Layton, 90 F.R.D. 520, 526 (N.D, Cal. 1981);
tenmacher, supra nate 8, at 90 (“Claims that the Constitution compels recogni
of a doctor-patient privilege cannot be dismissed cavalierly ),

19°Roe v, Wade, 410 U.S, at 154; see also Carey v. Population Services International,
43L LS. 678, 686 (1976); Whalen, 429 U.S. at 603-604

®'Roe v. Wade, 410 U.S. at 155; Carey, 481 U.S. at 686,

mkoe v. Wade, 410 U.S. at 155

"d. at 163.
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dard in assessing challenges to the psychotherapist-patient privilege
In United States v. Lindstrom the court recognized the privacy in-
terest in communications and medical records flowing from a
psychotherapeutic relationship.'®* Nonetheless, the court waived the
privilege in the face of another compelling constitutional protection,
the right of a defendant to cross-examine effectively a witness in a
criminal case.’®® In another case a broadly drafted state statute
allowing issuance of warrants to search offices and records of medi-
caid providers was struck down, because the statute as drafted was
unnecessary to support the “compelling” state interest to ensure ser-
vices and supplies that were billed were actually provided.!

In a related case, the Third Circuit extended the right of privacy to
employees’ medical records.*®” The government sought access to the
records pursuant to the Occupational Safety and Health Act to facili-
tate research and investigations.'®® The court made note of the inti-
mate and personal facts normally contained within medical records
in distinguishing the case from the authorized government intrusion
of Whalen v. Roe.*®® In Whalen the Supreme Court upheld a New
York statute requiring physicians to provide a form identifying pa-
tients and other personal information every time a dangerous legiti-
mate drug (Schedule II) was prescribed >°® Recognizing the special
character of this type of information, the court, nonetheless, conceded
that the privacy protection must yield upon a showing of a proper
(compelling) governmental interest.?** Such compelling government
interests could include reporting requirements relating to “venereal
disease, child abuse, injuries caused by deadly weapons, and certifica-
tion of fetal death.”2%2

In Westinghouse the court identified several factors to consider in
determining whether an intrusion into an individual’s privacy is jus-
tified. These included

the type of [information] requested, the information it does
or might contain, the potential for harm in any subsequent

394598 F.2d 1154, 1167 (11th Cir. 1983)

1%5Contra, United States v. Brown, 479 F. Supp. 1247, 1253-1257 (D. Md. 1978} (de-
nying defendant access to witness's psychiatric records to aid in cross-examination
because it was irrelevant and an unwarranted invasion of the witness’s privacy)

18K gwaii Psychiatric Soc., 481 F. Supp. at 1041-1042.

18 nited States v. Westinghouse Elec. Corp., 638 F.2d 570, 577 (3d Cir. 1980}

1981d, at 570.

%974, a1 577

200410 T 8. at 589.

w1y house, 638 F.2d at 577 ( about ane’s body and state of health
is matter which the individual is ordinarily entitled to retain within the private en-
clave where he may lead a private life.”)
" #9214, a1 575 (citing Whalen, 429 U.S. at 602 n.29).

38



1989] PSYCHOTHERAPIST PRIVILEGE

nonconsensual disclosure, the injury from disclosure to the
relationship in which the record was generated, the adequa-
¢y of safeguards to prevent unauthorized disclosure, the de-
gree of need for access, and whether there is an express
statutory mandate articulated publie policy, or other recog-
nizable public interest militating toward access.?%®

The court eventually granted access because the government interest
in investigation outweighed the individual privacy interest.2%*

The value placed on the individual’s right to prevent disclosure of
personal information manifested in these decisions suggests an addi-
tional firm policy basis for the psychotherapist-patient privilege. Cer-
tainly, the more personal and intimate nature of the psychotherapeu-
tic relationship earns greater deference and consideration when bal-
anced against competing governmental interests at stake. Even in
the military justice arena, individual privacy interests are legally rel-
evant and should be accorded significant weight in any analysis con-
cerning establishment or recognition of a psychotherapist-patient
privilege.

The federal court cases demonstrated some reluctance to recognize
a psychotherapist-patient privilege under FRE 501, and even more
reluctance to use it as a shield to prevent disclosure. They have,
however, uniformly demonstrated recognition that the unique nature
of the psychotherapeutic relationship merits closer serutiny. No lon-
ger can courts risk ignoring-the distinctions from the general physi-
cian-patient relationship. The legislative history of Proposed Rule
504, growing acceptance of the mental health profession, state action
in this privilege area, and constitutional privacy arguments all serve
to signal the federal courts that summary dispositions of privilege
arguments will no longer suffice. Every court will, ultimately, have to
deal with psychotherapeutic issues and demonstrate better reasoning
before dismissing the psychotherapist-patient privilege’s application.

Similar concerns must be addressed in military courts. In Military
Rule of Evidence 501(a}(4), military courts are explicitly directed to
consider common law principles applied in federal courts pursuant to
FRE 501 “insofar as the application of such principles in trial by
courts-martial is practicable and not contrary to or inconsistent with
the code, [the] rules, or [the] Manual "2 It may appear that the lan-

%%7d.; In Re Search Warrant (Sealed), 810 F.2d 67, 72 (3d Cir., cert. denied, 107 S.
Ct. 3233 (1987).

¥4 Westinghouse, 638 F.2d at 580; see In Re Search Warrant, 810 F.2d at 73 (physi-
cian’s medical records could be seized pursuant to o search warrant during a criminal
inyestigation into possible insurance fraud)

293Mil. R. Evid. 501(a)(4).
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guage restricts the creation of new privileges, but it does not prevent
their recognition alt her. Indeed, one tator has noted that
the constant development of privilege law in federal courts will most

likely result in similar changes in military privilege law 2°®

4. Indirect Federal Statutory Recognition

Several federal statutes protect the confidentiality of patients and
their medical records when being treated for mental illness or drug
dependency.?” Their enactment may lessen the need for federal
courts to create privileges in those areas. That argument reflects only
a superficial reading of the federal statute’s provisions, however.
Their passage attests to the perceived need for confidentiality of per-
sonal medical information. The lawmakers apparently felt that the
potential harm from public disclosure of this information merited
additional safeguards in the laws.

For example, the Surgeon General may authorize persons engaged
in research for mental health, including research on the use and
effect of alcohol and psychoactive drugs, to withhold from anybody
not connected to the research information concerning the identity or
other characteristics of subjects in the research.?°® Such persons can-
not be compelled to provide that information in any “Federal, State,
or local civil, criminal, administrative, legislative, or other
proceeding.”?%®

Another statute ensures the confidentiality of medical records, di-
agnosis, prognosis, and treatment of any person enrolled in a drug
abuse prevention program conducted, regulated, or in any way
assisted by any agency or department of the government.?*? It is in-
teresting to note that this statute did not apply to interchange of
records within the armed forces, although certain Army regulations
have the same effect.?'* Congress provided additional guarantees of
confidentiality for mentally ill persons in Public Law 99-319 22 The
Act included a section detailing a “Bill of Rights” for anyone receiv-

2088a]tzburg, Evidence, supra note 6, at 417

29Sypra note 88 and accompanying text.

29%42 U.S.C.A. § 242aia) (West 1982)

20874

%42 U.8.C.A. § 200ee-3 (West Supp. 1987); see also 42 U.S.C.A. § 260(d) (West 19821
(precluding from use in any court the records of admission and treatment of anyone
with a drug problem who voluntarily applies to the Surgeon General and is accepted
for treatment in any United States Public Health Service Hospital!

“'Army Reg. 600-85, Alcohol and Drug Abuse Prevention and Control Program,
para, 6-3 (3 Nov. 1986) [hereinafter AR 600-85] (Limited Use Policy:

#ZProtection and Advocacy for Mentally 11l Individuals Act of 1986, Pub, L. No.
99-319, 100 Stat. 478 (19861,
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ing mental health services in any program or facility.?'® Such persons
are to be guaranteed confidentiality of their mental health care rec-
ords pursuant to that treatment.?'* The confidentiality remains in
force even after the patient's discharge from a program or facility 2'°

These statutes do not explicitly create a psychotherapist-patient
privilege; nonetheless, that is how they are perceived.?'® They also
represent a concern of the legislature to protect people undergoing
drug rehabilitation or mental health care. There are two dangers in-
herent in the programs absent any guarantees of confidentiality. In-
dividuals undergoing the treatment could suffer embarrassment,
stigma, or other harm from public disclosure of their participation.
Additionally, the effectiveness and ultimate success of the programs
would be threatened if people did not use the services for fear of dis-
closure. Society wants to punish wrengdoers who use drugs or engage
in other criminal activities due to some psychosis. Society also ben-
efits from rehabilitating drug users and treating mentally ill indi-
viduals. These statutes represent one way in which Congress has
sought to tip the scales away from punishment toward more treat-
ment and rehabilitation. This is particularly necessary in the absence
of codified rules of evidence protecting these types of relationships.
The states, on the other hand, have been much more direct in ad-
dressing these problems.

B. STATE PSYCHOTHERAPIST-PATIENT
PRIVILEGE LAWS

The states have responded more quickly to the problems of confi-
dentiality in medical health relationships. Beginning with New York
in 1828, the first of many privilege statutes for physician-patient re-
lationships was created.”’” The absence of a physician patient priv-
ilege at common law did not deter this movement. Today a total of
forty states plus the District of Columbia have statutes or rules of
evidence recognizing a general privilege in physician-patient
relationships.?*® The trend is even more dramatic in the field of
psychotherapy. Forty-eight states and the District of Columbia cur-
rently have statutes or rules of evidence recognizing a psy-

21314, 3 201, 100 Stat, at 485,

Z41d, § 201(1)(H), 100 Stat. at 486.

2154, § 201 (2)(B), 100 Stat. at 487.

#6United States v. Howes, 22 M.J. 704, 707 n.5 (A.C.M.R. 1986).

2178 Wigmore, supra note 2, § 2380, at 819

#8Appendix A (Alabama, Cennecticut, Florida, Kentucky, Maryland, Mas-
sachusetts, New Mexico, South Carolina, Tennessee, and West Virginia have no physi-
cian-patient privilege)
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chlamstpatxent psychol patient or psychotherapist-patient
privilege.?

The statutes and evidentiary rules differ widely in their formula-
tion of the privileges, which often include many exceptions.?? A com-
mon thread among most state schemes, however, is a preference to
give psychotherapists more protection than physicians against disclo-
sure. For example, some states grant physicians a privilege in civil
trials while giving psychotherapists both civil and criminal trial
privilege.??! Additionally, many states include provisions that
equate the psychotherapist-patient privilege with their attorney-client
privilege 2?2 Very few states, however, give similar protection to their
physician-patient privilege.??® These trends demonstrate that the
states recognize two very important points. First, the psychother-
apeutic relationship deserves greater protection from disclosure than
the general physician-patient privilege. Second, the psychotherapist-
patient relationship needs trust and secrecy in communications, simi-
lar to that in the attorney-client relationship, in order to be effective
in treating the patient.?**

Another prevalent theme in the state provisions is the almost
wholesale adoption of the psychotherapist-patient privilege con-
tained in the proposed federal rules. Proposed Rule 504, deleted by
Congress, was amended and placed into the 1974 Uniform Rules of
Evidence as Rule 503,225 The amendment allowed states an option to
include a physician-patient privilege consistent with the original
Proposed Rule 504 22° Most states duplicated major portions of that
rule into their provisions,?%”

21974, {only South Carolina and West Virginia have no such privilege’; In Re Zuniga,

714 F.2d at 636-639
2Shuman, supra note 35, at 907-913; Developments, supra note 3, at 1532, 1339-

42; Weinstein, Evidence, supra note 2, § 504(08), at 504-31 to 504-44.

?*!Appendix A {those states include Alaska, Arizona, California, Montana, Pennsyl-
vania, and Utahj

228ce, e.g., Ala, Code § 34-26-2 (1985); Ariz, Rev. Stat. Ann. § 32-2085 (West 19861
Ga. Code Ann. § 24-9-21 (1982); Ga. Code Ann. § 43-39-16 (Supp. 1986); lowa Code
Ann. § 622.10 (West Supp. 1987); Kan, Stat, Ann. § 74-5323 (Supp. 1987); N.H. Rev.
Stat. Ann. § 330:4:19 (Supp. 1986); N.Y. Civ. Prac. Law § 4507 (McKinney Supp,
1988); Pa. Cons. Stat. Ann. § 5944 (Purdon 1982); Tenn, Code Ann. § 63-11-213 11686);
Utah Code Ann. § 58-25-8 (1986); Wash. Rev. Code Ann. § 18.83.110 (1978

2%5ee, e.g., NH. Rev. Stat. Ann. § 328:26 (Supp. 1986); Wyo. Stat. § 1-1
{1987)

2248 Wigmore, supra note 2, § 2290 and 2291, at 542, 5

“**Weinstein, Evidence, supra note 2, § 504(08), at 504-31; see also Federal Rules of
Evidence for Unired States Courts and Magistrates [including) Uniform Rules of Evi-
dence 255209 (West 1979 'hereinafter Uniform Rules] (the Uniform Rules of Evi-
dence were approved by the National Conference of Commissioners on Uniform State
Laws in August 1974;,

%614 a4 504-32, 533

'See, eg., Alaske R. Evid. 504 11979 & 1988 amend.); Ark. Stat. Ann. § 16-41.101

-101ialiil
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As previously stated, the proposed rule reflected substantial
thought and efforts by renowned attorneys. It is, therefore, no sur-
prise that the states relied on that work to such a great extent. State
reliance on the proposed rule gives greater weight to arguments that
the proposed rule should be an important factor in any psychothera-
pist-patient privilege analysis.

Exceptions to any privilege rule tend to neutralize its effectiveness.
Every time a privilege rule is abrogated because of an overwhelming
compelling interest, the relationship suffers. The state medical
health privileges contain numerous exceptions, arguably lessening to
some extent the perceived social value placed on the privilege. There
was substantial agreement among the states with the drafters of
Proposed Rule 504 that in three instances, the need for disclosure
outweighed any possible impairment of the psychotherapist-patient
relationship.??® These included proceedings for hospitalization of the
patient, court-ordered examinations, and cases where the patient’s
medical condition was an element of his claim or defense.??

Noticeably absent from Proposed Rule 504 was an exception for
instances of identified or suspected child abuse.2?® It was probably not
even considered ag an exception at the time because public attention
to child abuse was not as focused as it is today. The states, on the
other hand, have already dealt with this issue in their statutes and
rules. Today, every state and the District of Columbia have laws re-
quiring psychotherapists and physicians, among others, to report to
the appropriate authorities any circumstance where they reasonably
believe a child has been neglected or abused or is about to be ne-
glected or abused.?*! All of these statutes supersede any protection
afforded by the medical privilege statutes. Additionally, many states

Unif. R. Evid. 503 (1987); Del. Unif. R. Evid. 303 (1987); Fla. Stat. Ann. § 90.503 (West
1979); Hawsii R. Evid, 504 (1985); Me. R. Evid. 508 (1987); Nev. Rev. Stat. §§ 49,215,
49,225 (1986); N.M. R, Evid. 504 (1986); N.D. R. Evid. 504 (Supp. 1987); Okla, Stat.
Ann, tit, 12, § 2503 (West Supp. 1988); Vt. R. Evid. 503 (1883 & Supp. 1987)

356 F.R.D, at 244 (Advisory Committee’s Note to Proposed Rule 504)

980¢ supra note 101.

28079,

23Ala. Code § 26-14-3 (1986); Alaska Stat. § 47,17.020 (1984); Ariz. Rev. Stat. Ann H
18-3621 (West Supp, 1987); Ark. Code Ann. § 12.12-504 (1987); Cal. Penal Code §
11166.5 (West Supp. 1988); Colo. Rev. Stat. § 19-10-104 (1986); Conn. Gen. Stat. Ann. §
17-38a (West Supp. 1987); Del. Code Ann. tit. 16, § 903 (1983); D.C. Code Ann. § 2-1352
(1981); Fla. Stat. Ann. § 4125.512 (Supp. 1987); Ga. Code Ann. § 19-7-5 (1982); Haw.
Rev. Stat. § 350-1.1 (Supp. 1987); Idaho Code § 16-1619 (Supp. 1987); I1L. Rev. Stat, ch.
23, para. 2054 (Smith-Hurd 1987); Ind. Code § 35-46-1-13 (1985); lowa Code Ann. §
232,69 (West Supp. 1987); Kan. Stat. Ann. § 39-1402 (1986); Ky. Rev. Stat. § 199,335
(Michie/Bobbs-Merrill Supp. 1986); La, Rev, Stat. Ann. § 14-403 (West 1986); Me. Rev.
Stat. Ann, tit. 22, § 4011 (Supp. 1987); Md. Fam. Law Code Ann. § 5-903 (1984); Mass.
Gen. Laws Ann, ch. 119, § 51A (West Supp, 1987); Mich. Comp. Laws Ann. § 722.623
(West Supp. 1987); Minn. Stat. Ann, § 626.556 (West Supp. 1988); Miss. Code Ann, §
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explicitly abrogate those privileges when child abuse is involved.?%?
Societal concern for our children's welfare has become a compelling
state interest that will overcome any utilitarian or privacy argu-
ments for upholding a conflicting psychotherapist-patient privilege.
If Congress or the military should consider and ultimately adopt 2
psychotherapeutic privilege, it would be essential to include as an
exception any confidential communications relating to suspected or
anticipated child abuse.

Child abuse is but one example of how the states do not let the
psychotherapist-patient privilege shield information from the court-
room when a compelling interest is at stake. Another frequent waiver
of the psychotherapist-patient privilege occurs when the therapist
reasonably believes that the patient is a menace to himself or to
cthers. Normally, the privilege is explicitly waived by statute or rule,
but usually the psychotherapist is given an affirmative duty to report
the threat to an appropriate authoritative agency **® Many psycho-
therapists are especially sensitive to this requirement because of the
risk of litigation when a patient follows through on his expressed
impulse.?®* Some states abrogate the psychotherapist-patient priv-
ilege when serious criminal misconduct is potentially involved, such
as gunshot wounds?® and homicide.?*® Other exceptions occur when

43-21-353 (Supp. 198T); Mo. Ann. Stat. § 210,115 (Vernon 1983); Mont. Code Ann. §
41-3-201 {1887); Neb. Rev. Stat. § 28711 11985); Nev. Rev. Stat, § 432B.220 (Supp
1987); N.H. Rev. Stat. Ann. § 169-C: 29 (Supp. 1986); N.J. Stat, Ann. § 9:6-8.10 (West
1986); N.M. Stat. Ann. § 32-1-15 (1986); N.Y. Soc. Sves. Law § 413 (McKinney Supp.
1988); N.C. Gen. Stat. § 7A-543 (1986); N.D, Cent. Code § 50-25.1-03 (Supp. 19875 Ohio
Rev. Code Ann. § 2151,42.1 {Page Supp. 1987); Okla. Stat. Ann. tit. 21, § 846 1 West
Supp. 19881; Or. Rev. Stat. § 418.750 (1983) 11 Pa. Cons. Stat. Ann. § 2204 (Purdon
Supp. 1987 R1. Gen. Laws § 40-11-3 (Supp. 1987); 8.C. Code Ann. § 20-7-510 iLaw
Co-0p. 1985); S.D. Codified Laws Ann. § 26-10-10 {Supp. 1987); Tenn. Code Ann. ¢
37-1-403 (Supp. 1087); Tex. Fam. Code Ann. art. 34.01 (Vernon Supp. 1988); Utah Code
Ann. § 78-3b-3 (19875 Vi, Stat. Ann. tit. 33, § 683 (Supp. 1987); Va. Code Ann. §
63.1-248.3 11887); Wash, Rev. Code Ann. § 26.44.030 (Supp. 1987); W. Va. Code Ann. §
49-6A-2 (1986); Wis. Stat. Ann. § 48.951(2 (1987); Wyo. Stat. § 14-3-205 (1987

23See, e.g., Ariz. Rev. Stat. Ann, § 46-453 (West Supp. 1987); Cal. Evid. Code § 15637
(West Supp. 1988); Calo. Rev. Stat. § 19-10-112 ¢1986); Fla. Stat. Ann. § 425.512 (Supp
1887); Haw. Rev. Stat. § 350-5 (Supp. 1987); Idaho R. Evid. 503 (1987); Ind. Code ¢
34-1-14-5 (1986); lowa Code Ann. § 232.74 (West 1985); Minn. Stat. Ann. § 595.02(2}
(West Supp. 1988); Mont. Code Ann. § 41-3-201 (1987); N.C. Gen. Stat. § 8-53.1 (Supp
1987); Tex. Fam. Code Ann. art. 34:04 (Vernon 1986); Gtah Code Ann, § 78-3b-13i41
(1987). See also Developments, supra note 3, at 1539

233Gee, e.g., Cal. Evid, Code § 1024 (West 1966); Conn, Gen. Stat. Ann. § 52-146f
{West Supp. 1987); Fla. Stat. Ann. § 491.0187 (Supp. 1987); Mass. Gen. Laws Ann. ch.
233, § 20B (West 1986 & Supp. 1987); Minn. Stat. Ann. § 148.975 (West Supp. 1988)

*3See Tarasoff v. Regents of the University of California, 17 Cal. 3d 425, 551 P.2d
334, 131 Cal. Rptr. 14 (1976 (Supreme Court of California held that therapists have a
duty to exercise reasonable care in protecting persons threatened by their patientsl;
Developments, supre note 3, at 1541

See, e.g., Minn. Stat, Ann. § 625.52 (West Supp. 1988).
*¥*See, eg., D.C. Code Ann. § 14-307 (1981 & Supp. 1987); Ill. Rev. Stat. ch. 110
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the elderly®’ or mentally incompetent are the victims of abuse.?3®
Finally, some states give the trial judge discretion to disallow the
privilege in unique situations. For example, North Carolina and Vir-
ginia allow their trial courts to disallow valid psychologist-patient
and physician-patient privileges if disclosure is necessary to a proper
administration of justice 2%®

The psychotherapist-patient type privileges have become substan-
tive rules of evidence in most of the states. Their existence creates
expectations in both patients and therapists in their relationships. It
is very likely that many of them are unaware that those same
privileges do not explicitly exist in federal criminal proceedings or
courts-martial. Perhaps ignorance of this fact means that no chilling
effect occurs in the psychotherapeutic relationships. That would
lessen to some extent the utilitarian arguments in favor of the priv-
ilege. There would be, however, an egregious intrusion on the priva-
cy of the relationship when disclosure is ultimately required where
the parties relied on state privilege law in their therapy.

Several points can be drawn from the state-by-state treatment of
the psychotherapist-patient relationship. First, as stated earlier,
there is overwhelming support for the privilege in society today. All
but two states have adopted one form or another of the psychother-
apeutic privilege. Second, deletion of Proposed Rule 504 by Congress
did not diminish its value as a starting point in any psychotherapist-
patient privilege analysis. Indeed, many states relied on the proposed
rule as a basic framework upon which to build their own rules. This
fact underscores the need to avoid dismissing the proposed rule out of
hand without first addressing it, a consideration absent from military
courts-martial.24°

Third, an absolute psychotherapist-patient privilege is impractical.

The states recognize at least four situations where the privilege gives
way to stronger countervailing interests every time.?*! The unique

para. 8-802 (Smith-Hurd Supp. 1987); Ind. Code § 25-33-1-17 (Supp. 1987); Wis. R.
Evid, 905.04 (1987).

*"See, e, Ariz. Rev. Stat. Ann. § 46-453 (West Supp. 1987); Fla. Stat. Ann. §
415.109 (West Supp, 1987); Kan. Stat. Ann. § 39-1402 (1986); Mass. Gen. Laws Ann,
ch. 194, § 15 (West Supp. 1987); Minn. Stat. Ann. § 626,567 (West Supp. 1988); Mont.
Code Ann, § 63-5:511 (1987),

‘See, ¢g., Conn. Gen, Stat. Ann. § 19a-458a (West Supp. 1997); Neb. Rev. Stat. §
27-504 (1985).

2%N.C. Gen. Stat. § 8-53.3 (Supp. 1987); Va. Code Ann. § 8.01.399 (1984),

#9Gee, e.g., United States v. Toledo, 25 M.J. at 275.

*These include the three exceptions to Proposed Rule 504, supra note 101, and
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needs of a forum may also dictate further exceptions. For example,
the military interest in protecting the nation may necessitate a provi-
sion allowing the military judge to waive the privilege if nondisclo-
sure would be detrimental to the national security 42 It must be re-
membered, however, that each exception to a privilege rule tends to
frustrate the purpose of the rule,

Finally, the disparity of treatment in psychotherapeutic commu-
nications between state and federal forums allows inequitable situa-
tions to develop. Anytime individuals seek treatment for mental or
emotional disorders, regardless of how innocuous their behavior, the
potential for embarrassing disclosures is always present. If the pa-
tients are witnesses or defendants in federal criminal trials, this inti-
mate and personal information will be hanging over their heads, sub-
ject to being admitted into evidence as long as it is relevant for the
purpose for which it is offered. Any competent advocate can articulate
a plausible basis to overcome that hurdle. Conversely, there is pre-
cious little that opposing advocates can do to stop this intrusion un-
less they are in one of the forums that recognize the privilege under
FRE 501. There must come a time when the relentless pursuit of all
relevant information in a criminal trial has to give way in order to
allow individuals an opportunity to receive the most beneficial and
effective therapy posgible. In the military the dogged pursuit rarely
yields.

IV. TREATMENT OF PSYCHOTHERAPY

UNDER THE MILITARY RULES OF
EVIDENCE

A. ANTIMEDICAL PRIVILEGE BIAS OF THE
MILITARY
The military has always been explicit and intransigent in its non-

recognition of any physician-patient privilege. Every Manual for
Courts-Martial contained a provision making this patently clear,?4?

242Gee generally Mil. R. Evid. 505 (classified information is privileged from disclosure
if disclosure would be detrimental to the national security)

38¢e, e.g., Manual for Courts-Martial, United States, 1917 {Rev. ed.), para. 231-232
(communications from officers and soldiers and medical officers not privileged; com-
munications between civilian physicians and patients not privileged); Manual for
Courts-Martial, United States, 1928 (Rev. ed.}, para. 123c (Communications to medical
officers and civilian physicians not privileged); Manual for Courts-Martial, United
States, 1951, para. 151¢(2) {communications to medical officers and civilian physicians
not privileged; Manual for Courts-Martial, United States, 1969 (Rev. ed.), para.
151ic)(2] (same provision as in the 1951 Manual with minor grammatical changes);
MCM, 1984, Mil. R. Evid. 501:d) itext is located supra note 71,
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Maintenance of the health and fitness of soldiers was considered par-
amount over such a privilege.?** Another factor in the military’s
opposition to a physician-patient privilege was undoubtedly the lack
of a similar privilege at common law.?*> Military Rule of Evidence
302 created an apparently limited medical privilege regarding com-
pelled mental examinations of an accused; yet, the drafters stated
very clearly that it was not a doctor-patient privilege.?4® Further-
more, physician-patient privilege laws were also described as inap-
plicable in the military forum.?*” Instead, the real purpose of Rule
302 was to protect the accused’s privilege against self-incrimina-
tion, 2

There would be no chance of recognizing a privilege for psychother-
apists if the Military Rules of Evidence were fixed in stone. Fortu-
nately, military law is not so intractable to resist the forces of social
change when they are compelling.

The fundamental basis upon which all rules of evidence
must rest ... is their adaptation to the successful develop-
ment of the truth.... [A] rule of evidence at one time
thought necessary to the ascertainment of truth should yield
to the experience of a succeeding generation whenever that
experience has clearly demonstrated the fallacy or unwis-
dom of the old rule.24?

The doctor-patient privilege rejected in military law represents too
broad of a stroke. There is room to consider a narrower medical priv-
ilege for psychotherapists.?>

1. Blurring Psychotherapist-Patient Distinctions

The military has never analyzed the distinction between
psychotherapists and physicians. Psychiatrists are medically licensed
physicians by education and have uniformly been treated as general

244Mil. R. Evid. 501 analysis,

2Winthrop, supra nete 7, at 331-332; United States v. Shaw, 26 C.M.R. 47, 49
(C.M.A. 1958) (when the defense asserted that a Navy psychiatrist was precluded from
testifying pursuant to a paychiatrist-patient privilege, the Court of Military Appeals
stated that the privilege does not exist absent a statute!,

#%Mil, R. Evid. 501 analysis.

24714, See also United States v. Johnson, 47 C.M.R. 402, 406 (C.M.A. 1973) the ques-
tion of privilege is governed by the law of the forum).

Ml R. Evid. 302 analysis.

mFunk v. United States, 290 U.S. 371, 381 (1933 (common law rule preventing a
spouse from testifying on behalf of other spouse in a criminal case was struck down); ¢f.
United States v. Leach, 22 C.M.R. 178 (C.M.A. 1956)

2%Galtzburg, Evidence, supra note 8, at 417
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practitioners.?®* Psychologists, on the other hand, are normally not
medically licensed. More likely, they possess a graduate degree in
psychology, such as a Ph.D.?52 Military courts have sometimes consid-
ered psychologists lacking in the training and experience necessary
to testify about an individual's mental or emotional condition ?%?
Psychologists have, however, recently achieved substantial recogni-
tion for their abilities. Previously, each medical board conducting a
mental examination had to include at least one psychiatrist.?%*
Under the 1986 amendment to the Manual, a mental evaluation
board can now be conducted without a psychiatrist, using a clinical
psychologist on the board instead.?®® Clinical psychologists are, in
essence, accorded equal status with psychiatrists when conducting
mental examinations pursuant to R.C.M. 708.2% This is a significant
acknowledgement in military law of the status and ability of clinical
psychologists. Because of the change, military psychologists can be
expected Lo testify more frequently on the issue of mental com-
petency.?

2. Common Scenarios

Psychotherapist-patient communications have usually been offered
into evidence in three instances: first, when the accused has under-
gone a compelled mental examination for the government;?*® second,
when the accused has his own psychotherapist on the issue of mental
competency;®®® and third, when an individual has been treated by a
psychotherapist under circumstances unrelated to the mental com-

#518¢e United States v. Parker, 15 M.J. 146 (C.M.A. 1983); United States v. Johnson,
47 C.MLR. 402, 406 (C.M.A. 1973); United States v. Shaw, 26 C.M.R. 47 (C.M.A. 1958).

¥Gee, e.g., United States v, Welch, 25 M.J. 23 (C.M.A. 1987} (statements made to
psychologists are admissible under Mil. R, Evid. 803(4)); United States v. White, 25
M.J. 50 (C.M.A. 1987),

29U nited States v. Fields, 3 M.J. 27, 28 (C.M.A. 1977): United States v. Moore, 15
M.J. 354, 360-361 (C.M.A. 1983); of. Mil. R. Evid. 702 (enacted after these two cases,
providing a much lower threshold for qualification as an experti

24R.C.M. 708(c) 1) ichanged by C3, 3 March 1087).

235MCM, United States, 1984, Rules for Courts-Martial 706 analysis (C3, 3 March
1987) {1986 amendment modified the rule to mirror the similar use of clinical psy-
chelogists under federal law) [hereinafter R.C.M. 706 analysis].

%51,

#57See generally United States v. Moore, 15 MJ 248680 “American judicial pinion
is divided on the ofap d from a
o testify to the mental ar smotion] srate of an individual and the impect of the par-
ticular state on the individual’s hehavior.” (citing United States v. Fields, 3 M.J. 27
{CMA. 1877}

#35¢e, e.g., United States v. Parker, 15 M.J. 146 (C.M.A. 1983); United States v.
Johnson, 47 CMLR. 402 (C.M.4, 1973)

>3Sge, e.g., United States v. Toledo, 25 M.J. 270 (C.M.A.), af’d on reconsideration,

26 M.J. 104 (1988); United States v. Wimberley, 36 C.M.R. 159 (C.M.A. 1966); United
States v. Shaw, 26 CM.R. 47 (C.M.A. 1938
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petency issue but now relevant on some other basiz.?®® In the first
instance, the Military Rules of Evidence have made special allow-
ances because of the obvious conflict between absence of a doctor-pa-
tient privilege and the constitutional protection against self-incrimi-
nation.?®! Military Rule of Evidence 302 allows the government to
obtain access to the only reliable evidence concerning the accused’s
sanity.?®? Simultaneously, restrictions are placed on the use of that
evidernce to protect the accused’s right against self-incrimination 263

In the second instance, & psychotherapist-patient privilege is nor-
mally not an issue when the accused first offers the evidence at trial.
In that case the accused has opened the door to his mental competen-
cy and waived any privilege that arguably existed 2 The psycho-
therapist-patient privilege could apply, however, when the accused
does not open the door and the government attempts to introduce
such evidence anyway.?%®

Finally, the third instance presents the situation most likely to im-
plicate a psychotherapist-patient privilege. Once an individual has
sought treatment from a civilian or military psychotherapist, those
subsequent communications and records are subject to disclosure in a
military court, unless privileged in some way.?® The greatest fears of
privacy advocates are threatened in this instance. Clearly, no
skeleton buried in the closet is safe from a military court-martial
once discussed in a psychotherapeutic relationship. Additionally,
proponents of the utilitarian theory would submit that the harm to
individuals from these disclosures would far outweigh any benefits
accorded to the pursuit of truth in a court-martial.

B. THE MILITARY RULES OF EVIDENCE
1. Generally

8ince 1950 military courts have been statutorily directed to con-
form their procedures and modes of proof to principles of law and

2%See, e.g., United States v, Reece, 25 M.J. 93 (C.M.A. 1987); United States v. White,
25 M.J. 50 (C.M.A. 1887); United States v. Wimberley, 36 C.M.R. 159 (C.M.A, 1966);
United States v, Shaw, 26 C.M.R. 47 (C.M.A. 1958).

215ge Mil. R. Evid. 302(a); R.C.M. 706 (c)(5)

2%290¢ United States v. Babbidge, 40 C.M.R. 39 (C.M.A. 1969)

2°Mil. R, Evid. 302 analysis; see also Lnned States v. Johnson, 47 C.M.R. at 408,

“Cnited States v. Shaw, 26 CMR. a

265See, e.g., United States v. Toledo, 2:. M.y at 275

Z85Cf. AR 600-85, para, 6-3 to 6-5 (ADAPCP communications and records may be
protected if the treatment was conducted in accordance with the regulation’s guide-
lines)
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rules of evidence recognized in federal criminal trials.?®” A majority
of the Military Rules of Evidence were, therefore, subsequently
adopted with minor modifications from the Federal Rules of
Evidence.?®® One major difference was section V concerning priv-
ileges. The federal privilege section was consolidated into a general
rule, FRE 501.2%° The military privilege section, however, combined a
general rule of privilege with specifie rules drawn from the proposed
Federal Rules and the 1969 Manual.2’® The only specific privilege
rules adopted from the Proposed Federal Rules were generally the
nencontroversial ones: the general rule,?’! lawyer-client,?® com-
munications to clergy.?”® hushand-wife,™* identity of informant,?™
and political vote.?™® Large scale adoption of the Proposed Federal
Rules was believed necessary to provide specific guidance and stabil-
ity to military law.?’” The Military Rules of Evidence parallel the
Federal Rules of Evidence, but do not duplicate them.?™ Several fac-
tors result in this approach. Contrary to the federal article III court
system, the military legal system includes many nonlawyers, uses
temporary facilities, and iz burdened with worldwide geographical
and personnel instability.?”® The drafters’ underlying message in this
formulation is to keep the privilege rules simple 25

2. Military Rule of Evidence 501

A federal common law psychotherapist-patient privilege in mili-
tary courts-martial would have to be based on Military Rule of Evi-
dence 501.%** Specifically, subparagraph (a)i4) allows the military

267U njiform Code of Military Justice, art. 36, 10 U.S.C. § 836ia) (1982; 'hereinafter
TCMJ| ithe UCMJ, as originally passed in 1950, 64 Stat, 107, included 140 articles!

285Woodruff, Privileges Under the Military Rules of Evidence, 92 Mil. L. Rev. 711981
|hereinafter Privileges Under the MRE's).

-“slpm note 98.
Evid. 501 analysis
Evid. 501
Evid. 502; Proposed Federal Rule 503, 56 F.R.D. at 235-237
Evid. 503; Proposed Federal Rule 506, 56 F.R D. at 247-249.
Evid. 504; Proposed Federal Rule 505, 56 F.R.D. at 244-247
Evid. 507: Proposed Federal Rule 510, 56 F.R D. at 235-256
. Evid. 508; Proposed Federal Rule 507. 56 F.RD. at 249: see Privileges
Under the MRE's, supra note 265, a1 78

47MiL. R, Evid, 501 analys:

#"*United States v. Parker, 15 M.J. 146 1C.M.A. 19835 United States v. Wimberley,
36 CM.R. at 168

272Mil. R. Evid. 501 analysis; United States v. Txpton 23 M.J. 338 (C.M.A. 1987:. See

Usited States v. Martel, 19 MJ. 917 (A CMR,

Tinited States v. Tipton, 23 M.J. at 343 ¢ Rule 304 was intended to give specific
guidance and requires a much simpler inquiry than in a federal criminal trial

#5:Mil. R Evid. 501 provides:

‘a1 A person may not claim a privilege with respect to any matter except
as required by or provided for in
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court to accept a privilege if required by or provided for in the com-
mon law principles recognized in federal criminal cases pursuant to
FRE 501.%%2 This provision, of course, is subject to several limitations.
The privilege rule must be logically applicable to the military and not
inconsistent with the Uniform Code of Military Justice, the Military
Rules of Evidence, or the Manual for Courts-Martial 2%% That could be
considered a substantial threshold to overcome, yet the Army Court
of Military Review did just that in United States v. Martel.®* In Mar-
tel the accused was convicted of larceny, housebreaking, and present-
ing a false dependent travel claim.?®® Evidence at trial included
several communications made to the accused's spouse that allegedly
came within the husband-wife privilege.?®® The court analyzed the
communications under Rule 504, resolving “any deficiencies or ambi-
guities . .. by interpreting and applying those federal common law
principles which seem, in the light of [the court’s] reason and experi-
ence, most compatible with the unique needs of military due
process.”?®” In other words, the court used the federal common law
gap-filler provision of Rule 501(a)(4) to resolve inconsistencies and
deficiencies in another section V privilege rule. The court ultimately

(1) The Constitution of the United States as applied to members of
the armed forees;
(2) An Act of Congress applicable to trials by courts-martial;
(3) These rules or this Manual; or
(4) The principles of common law generally recognized in the trial
of criminal cases in the United States district courts pursuant to
Rule 501 of the Federal Rules of Evidence insofar as the application
of such principles in trials by courts-martial is practicable and not
contrary to or inconsistent with the Uniform Code of Militery Jus-
tice, these rules, or this Manual,

(b) A claim of privilege includes, but is not limited to, the assertion by

any person of a privilege to:
(1) Refuse to be a witness;
(2) Refuse to disclose any matter;
(3) Refuse to produce any object or writing; or
(4) Prevent another from being a witness or disclosing any matter
or producing any object or writing.
(¢) The term “person” includes an appropriate representative of the
federal government, a State, or pelitical subdivision thereaf, or any
other entity claiming to be the holder of a privilege.
(d) Notwithstanding any other provision of these rules, informa-
tion not otherwise privileged does not become privileged on the
basis that it was acquired by a medical officer or civilian physician
in a professional capacity.

28274,

283

284IE?MJ 917 (A CMR. 1985).

“SId at 924-825; Mil. R Evid. 504.
2*Martel, IBMJ at 9!
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adopted a common law presumption of confidentiality on all the pri-
vate communications made between the accused and his spouse, and
imposed a burden on the government to overcome the presump-
tion 258

Martel conveys two important points. First, the military appellate
courts have authority and are willing to change military evidentiary
privilege law to reflect federal practice.2%? Second, the law regarding
the various privileges was unsettled when the Military Rules of
Evidence were adopted.?”® The military rules privilege section was
drafted to be flexible to respond to the federal common law of priv-
ileges. Thus, authority to adopt a federal common law psycho-
therapist-patient privilege exists in theory, subject to the limitations
mentioned in Rule 501(a)(4).

The most substantial impedimenst to adopting a psychotherapeutic
privilege, however, lies in Rule 501(d).%%* The provision continues the
long standing military practice of nonrecognition of the physician-pa-
tient privilege 2%? The issue centers on whether adoption of a psycho-
therapist-patient privilege pursuant to federal common law will be
contrary to or inconsistent with Rule 501(d). If the psycho-
therapist-patient privilege was narrowly applied, then it would not
conflict with the doctor-patient privilege language rejected in the
rules. This approach, however, would require the courts to recognize
the distinctions between psychotherapists and general practitioners
Until that happens, it is extremely doubtful any military court will
adopt a federal common law psychotherapist-patient privilege based
on Rule 501.

3. Military Rule of Evidence 302

Rule 302 rectifies few of the problems associated with the absence
of a physician-patient privilege in military law. The rule provides
that the accused could be compelled to submit to a psychiatric ex-
amination, should he raise the insanity defense at trial *® State-
ments made by the accused at the compelled examination are priv-

25814 a1 926.

2%%Gee also United States v. Johnson, 3 M.J. 143, 146 0.3 (C.M.A. 1977 (statement
against penal interest, though not a principle exception to the military hearsay rule. is
an exception under certain circumstances to the Federal Rules of Evidence and, since it
is not incompatible with military practice, it is a fully applicable rule of evidence in
military courts-martialy; Privileges Under the MRE's. supra note 268, at 7

294 artel, 19 M.J. at 925

2L8ypra note 281.

2*%galtzburg, Evidence, supra note 6, at 417.

29Mil. R. Evid. 302,
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ileged at trial from use against him on the issue of guilt or innocence
or during sentencing proceedings.?®* The privilege extends to deriva-
tive evidence discovered through use of those compelled state-
ments.2°® Finally, there is no privilege when the accused introduces
those statements or derivative evidence.?®

Prior to Rule 302’s adoption, no such protection existed except by
case law.2®” Not only was the accused forced to submit to the mental
examination before he could raise the insanity defense, but his state-
ments were discoverable by the government.?® Those statements are
now explicitly kept from the trial counsel until revealed by the
defense.?® The analysis to Rule 302 states that its purpose is to pro-
tect the accused’s privilege against self-incrimination, rather than
create a doctor-patient privilege.’® The privilege does eppear to
lessen to some extent the harm to individuals caused by lack of a
psychotherapist-patient privilege, but the logic is flawed. Results of
compelled mental examinations are admissible only when the ac-
cused raises the issue. This is similar to the same exception that ev-
ery state privilege rule includes.’* Rule 302 does not protect any
statements made by the accused other than at compelled R.C.M. 706
examinations.3%? Rule 302 does not prevent the government from us-
ing statements made to civilian or military psychotherapists unless
ordered pursuant to R.C.M. 706.3°3 Therefore, Rule 302 is not as ben-
eficial as it first appeared in determining the need for a psycho-
therapist-patient privilege in military courts-martial.

4. Other Military Privilege Rules

Support for a psychotherapist-patient privilege in courts-martial
can be found in various other privileges recognized in the Military
Rules of Evidence. The attorney-client, priest-penitent, and husband-
wife privileges are based upon public recognition that the privacy of
those relationships is more important than achieving a short range
goal of bringing a criminal to justice 3

29474

20875

20674

297Inited States v. Johnson, 47 C.M.R. 402 (C.M.A, 1973)

205MCM, 1969 (Rev. ed.}, para. 121; United States v. Babbidge, 40 C.M.R. 39 (C.M.A.
1968).

29R .M. 706(c)(5).

0G0 Rule 501 analysis.

2°'Sypra note 229 and accompanying text.

923altzburg, Evidence, supra note 8, at 115.

203Cnited States v. Toledo, 25 M.J. et 275,

%4United States v. Bryant, 16 C.M.R. 747, 752 (A.B.R. 1854) (“The basis for the
attorney-client privilege and the requirement of attorney fidelity are rooted deep in
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The attorney-client privilege provides the most far reaching protec-
tion to an accused, Rule 502 mirrored Proposed Federal Rule 503.3%%
Protection under the Military Rules of Evidence was also broadened
to include nonlawyer counsel®® and compelled or inadvertent
disclosures.®”” Firmly grounded in the common law, the privilege ex-
tends beyond the attorney-client relationship to include others in-
volved in rendering professional legal services,3%®

In some cases the privilege could include psychotherapist-patient
communications if the therapist was a “representative” of the attor-
ney, and the privilege was not waived by presenting an insanity
defense.®® This protection would lessen arguments for a psycho-
therapist-patient privilege, especially since each scldier has access to
a military attorney in order to first initiate the attorney-client rela-
tionship. Extending the attorney-client privilege to compensate for
the lack of a psychotherapist-patient privilege, however, creates a
piecemeal and uncertain protection at best. Psychotherapeutic rela-
tionships entered into under circumstances unrelated to the mental
competency issue at trial, or separate from the attorney-client rela-
tionship, continue to have no protection under the military rules.®'®

Two reasons for the attorney-client privilege include encouraging a
frank and open relationship and representing a client as his alter ego.
A third policy reason in support of the attorney-client privilege is
that it reflects the lawyer’s ethical duty to preserve his client’s
confidences.®!! Psychotherapists have similar ethical responsibilities
to their patients in their professional codes.?'? Additionally,
psychotherapeutic relationships are best able to benefit the patient
and society when frank and open discussions are encouraged, much
like attorney-client relationships.

Anglo-&erican law. They paraill similas privileges implicit in ralscionships such as
and pl t where pertinent.”l,

ao“M;l R, Bvid, 502 analysis.

39514 . Privileges Under the MRE’s, supra note 268, at 15

S7Mi] R, Evid. 511 Privileges Under the MREA supra nate 268, at 18

205Mil. R, Evid. 502; 8 Wigmore, supra note 2, § 2290, at 542

5 Toleds, 25 M.J. at 275276, Saltzburg, Evidence, supra note 6, at 426

39T oledo, 25 M.J. at 276

'Privileges Under the MRE's, supra note 268, at 13,

32See, e.g., The Principles of Medical Ethics with Annotations Especially Applicable
to Psychiatry, § 9, 130 Am. J. Psychiatry, 1058, 1059 (19731 (“The physician may not
reveal the confidences entrusted to him in the course of medical attendance, or the
deficiencies he may observe in the character of his patients, unless he is required to do
g0 by law ... ") [hereinafter APA Ethical codel; Ethical Principles of Psychologists, 36
Am. Psychologist 633, 635-636 (1981) (Principle § describes the primary obligation to
maintain confidentiality of patient information, but makes no allowance for legally
compelled disclosures.)
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Communications to clergy, like psychotherapeutic communica-
tions, were not recognized at common law.?!® Like the attorney-client
and husband-wife relationships, however, the Military Rules of Evi-
dence recognized that a public advantage “accrues from encouraging
free communications” in those relationships.®'* The rule protects
only those communications made as a formal act of religion or as a
matter of conscience.>!> Here again, the drafters relied heavily on the
Proposed Federal Rules.®!¢ The privilege was also expanded from pre-
rules law by preventing disclosure by third party eavesdroppers.®'”

The priest-penitent privilege most closely resembles the intimate
and personal relationship present in the psychotherapeutic rela-
tionship. Indeed, many clergy and their assistants act as secular
quasi-psychotherapists part of the time in counseling soldiers.®!® Yet,
those communications may still be privileged if conveyed as a matter
of conscience.31?

The husband-wife privilege of Rule 504, like the attorney-client
privilege, has its roots firmly based in the common law.52° It is in
essence a two-part rule, the first concerning the ability of a spouse to
testify, and the second dealing with confidential communications in
the marriage.??! Under the current rule, only the witness-spouse has
a privilege to refuse to testify 3?2

The frequently cited purpose of the husband-wife privilege was pro-
tection of the family relationship.®> Under prior rules protection of
that relationship led to unpopular opinions when crimes against
family children occurred. In United States v. Massey the court held
that the accused’s wife was not the victim in the offense of carnal
knowledge with her daughter; therefore, she could not testify after
the accused invoked the privilege®** Subsequently, the rule was
modified to allow the spouse’s testimony in cases of child abuse.??

‘What is relevant from these facts is that common law rules of evi-

5W. Winthrop, supra note 7, at 331-332; United States v, Moreno, 20 M.J. 623, 626
(A.C.MR, 1986)

FHMCM, 1951, pera. 151b(2)

5Mil. R. Evid. 503(a).

31574, at analysis.

2'7Saltzburg, Evidence, supra note 8, at 434; Mil. R, Evid. 511.

#15United Stares v. Kidd, 20 C.M.R. 713, 719 (A.B.R. 1955),

215\l R. Evid. 503.

9203 Wigmore, supra note 2, § 2333, at 644

2216l R, Evid. 504 anslysis

#2214, See Trammel v. United States, 445 U.S. 40 (1980).

32United States v. Trudean, 23 C.M.R. 246 (C.M.A. 1957).

22435 C.M.R. 246 (C.M.A. 1965).

925MCM, 1969 (Rev. ed.), para. 148e; United States v. Menchaca, 47 C.M.R. 709
(A.CMR. 1973)
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dence can and should be changed when they lose their original value,
Experience teaches us that intractable rules based on outdated logic
inevitably lead to inequitable results. Rules of evidence must remain
flexible and responsive to the needs of society. When the scales of
Jjustice tip too far in one direction, it is time to reexamine the wisdom
of our time honored pracedures for developing the truth.2%

Federal cases analyzing the psychotherapist-patient privilege con-
sidered, among several factors, the Proposed Federal Rules of Evi-
dence, their legislative history, and state privilege statutes.3?” Mili-
tary case law reacted along a similar vein. One military court com-
mented that the Proposed Federal Rules were meant by the Supreme
Court for application to federal courts, even though Congress failed to
adopt them.?® In determining whether a couple is separated for pur-
poses of application of the husband-wife privilege under Rule 504,
military courts must look to state law.®2? In expanding the breadth of
the priest-penitent privilege of Rule 303, the panel in United States v.
Moreno examined similar state privilege statutes.®*® More recently,
in United States v. Reece, the Court of Military Appeals held that trial
courts must weigh state interest in maintaining confidentiality of
Jjuvenile records when determining the relevance and necessity of evi-
dence for cross-examination.®*! These cases demonstrate that factors
considered by federal district courts analyzing asserted privileges
have similar relevance to military privilege law analysis. Military
courts confronted with the psychotherapist-patient privilege should
be prepared to consider such factors as the Proposed Federal Rule
504, state privilege statutes, federal cases, federal commeon law, and
distinctions between psychotherapists and general physicians

C. PRIVILEGE BY ARMY REGULATION

As discussed earlier, several federal statutes protect the confiden-
tiality of patients and their medical records when the patients are
treated for mental illness or drug dependency.? It was argued that
Congress sought to indirectly change the rules of evidence to protect
individuals seeking treatment and rehabilitation ®*® One statute in
particular, U.8. Code, title 42, section 290ee-3(a), reflected a congres-

?%Funk v. United States, 290 U.$. 371 (19331

%7Sge, e.g,, In Re Zuniga, 714 F.2d at 636-639
3*Upjted States v. Menchaca, 47 C.M.R. at 713

T nited States v. Tipton, 23 M.J. 338 (C.M.A. 1987}
33920 M.J. 623, 623-626 (A.CM.R. 1985)

99125 M.J. 93, 95 n.6 (1987:

%28upra notes 207-216 and accompanying text.
aangy
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sional attempt to combat a national drug problem.® Pertinent parts
of the statute explicitly required that medical records of patients en-
rolled in federal drug abuse programs be kept confidential,®* Con-
gress intended to ensure effective participation and treatment in
those programs by removing the threat of subsequent disclosure
The statute did not, however, apply to the armed forces,>%7

Public Law 92-129 required that the armed forces implement its
own program to identify and treat drug and alcohol dependent
soldiers.®*® The Army’s response was Army Regulation (AR) 600-85,
the Alcohol and Drug Abuse Prevention and Control Program,
(ADAPCP).*® The regulation’s purpose mirrored that of the federal
statute to combat drug and alcohol abuse in the Army.%*° The regula-
tion also sought to maintain confidentiality of information concern-
ing soldiers enrolled in the program through its Limited Use
Policy 34

The palicy prevented use of certain information on soldiers in any
actions under the Uniform Code of Military Justice, to include courts-
martial.**? The information included evidence obtained through en-
rollment and participation in the program.3#? It also included evi-
dence relating to emergency medical care, not preceded by an
apprehension, of soldiers experiencing a suspected drug or alcohol
overdose.?** The policy, however, had two important exceptions.
First, it did not extend to criminal acts committed while under the
influence of illegal drugs or alcohol or to illegal use or possession of
drugs after entry into the program.®*® Second, there existed no pro-
tection if the acts could have an adverse impact on or compromise the
mission, national security, or the health and welfare of others.?4¢ The
clear intent of this regulation and its policies was threefold: to protect
the privacy and personal confidences of soldiers enrolled in the

*4United States v. Howes, 22 M.J. 704, 706 (A.C.M.R. 1986); supra note 210 and
accompanying text.

S5 Howes, 22 M.J. at 707,

sasgy

3%7Supra note 210 and accompanying text.
3%%AR 600-85, para. 1-6a.
ssspg

3/d., para. 1-8; cf. Army Reg. 40-66, Medical Record and Quality Assurance Ad-
ministration, para, 27 (1 Apr. 1987) (no information on the treatment, identity,
prognosis, or diagnosis for aleohol or drug abuse patients will be released except per
AR 600-85).

114, para, 63

4214, para. 6-da.

4514,

ss4gg

%574 para, 6-4b
g,
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program;®*” to remove any fear of public disclosure of past or present
abuse; and to encourage participation in a treatment and rehabilita-
tion program.®

AR 600-85 created a limited medical privilege in military courts-
martial. It is a broad privilege in the sense that limited use evidence,
in the possession of any member of the military, cannot be disclosed
except in a few specific circumstances.?* It is a privilege military
courts are willing to apply despite its apparent inconsistency with
Military Rule of Evidence 501(d). For example, a defense counsel
failed to object to introduction of limited use evidence during sentenc-
ing in United States v. Howes.3® The appellate court set aside the
sentence because of ineffective assistance of counsel.3*! In a footnote
the court stressed that Rule 501{d) condemned doctor-patient
privileges bottomed on federal common law only.*? The rule did not
prevent soldiers from claiming a privilege provided for by an act of
Congress.*® Although the court did not specifically state that section
290ee-3(a) is “an Act of Congress applicable to trials by court-
martial,” the inference remains **

AR 600-85 represents one way social pressures to treat illnesses
have penetrated the military structure. The Army recognized that, in
combatting drug abuse, effective punishment of offenders is not the
only solution. The military benefits more if drug abusers can be iden-
tifled, treated, and rehabilitated. Even those failing rehabilitation
still receive some treatment. This approach’s success is exceedingly
dependent upon the confidentiality provisions of the Limited Use
Policy. It serves to point out the inflexibility and outdated nature of
the military antimedical privilege position. Psychotherapy, like
ADAPCP, serves to treat and rehabilitate soldiers undergoing men-
tal or emotional problems, including drug and alcohol addietion.>*?
Common senze tells us that often these problems are interrelated.

2/d, para. 6-1. See United Staves v, Howes, 22 M.J. at 707

35AR 600-85, para. 6-Ta

$9/d para. 6-9

822 M.J. 704, 705 (A.C.M.R. 1986) ievidence indicated that the accused had been
previously enrolled in ADAPCP, and subsequently rehabilitated for drug abuse’; cf.
United States v. Bready, 12 M.J. 963 (A F.C.M.R. 1982) (narrowly interpreting an Air
Force regulation that purported to allow admissibility of statements made by soldie
vegarding drug use incident to military medical health care)

33 Howes, 22 M.J. at 708

32d at 707-708 n.5

1814, Compare AR 800-83, para. 8-9 with 42 U.S.C. § 290ee-31a: iSupp. IV 1886

35474, at 707-708 0.5,

3% See supra note 101 ‘definitians of psychotherapist includes a person who engages
in the diagnosis and treatment of a mental or emotional condition, including drug
addiction}
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Mental and emotional illnesses are not high profile problems that
attract national attention like drug abuse. Regardless of whether a
valid basis for adopting a psychotherapist-patient privilege under
Rule 501 exists, a solution to the dilemma would most likely origi-
nate in a regulatory provision, For example, an Army regulation could
provide that soldiers seeking treatment for mental or emotional con-
ditions desiring confidentiality could enroll in a program similar to
ADAPCP. The regulation could allow them to pursue civilian or
military mental health care under a quasi-limited use policy. Excep-
tions to the rule would exist, but its threefold purpose could be met: to
protect privacy and personal confidences of soldiers enrolled in the
program; to remove any fear of public disclosure of past or present
treatment; and to encourage participation in the treatment program.

D. CURRENT TRENDS IN MILITARY LAW

Apart from one opinion previously addressed,®*® military case law
has remained resolute in reaffirming the absence of a doctor-patient
privilege in the Military Rules of Evidence.?3” There is also nothing
to indicate that the rule will change in the future. While psychother-
apy has become a unique and expanding field of medical treatment,
military case law has continued to focus on doctor-patient rela-
tionships, even when issues inveclving psychotherapists are in-
volved.3%® Certain related modifications have, however, occurred in
the Military Rules of Evidence. They implicitly reflect that nonrec-
ognition of the doctor-patient privilege is too broad a proscription.
Privilege rules or equivalent substitutes have been created to resolve
the dilemma regarding compelled medical examinations pursuant to
R.C.M. 706.2%° What additional piecemeal accommodations will oceur
remains to be seen.

Three instances were earlier discussed where psychotherapist-pa-
tient communications are normally offered into evidence.*® One in-
volved statements made pursuant to R.C.M. 706 compelled mental
examinations. Rule 302 has served to protect to a limited extent the
confidentiality of those statements, providing that the .accused does
not raise the insanity issue®®! The rule is not meant to be a
doctor-patient privilege; nonetheless, it serves the same purpose.®®?

#%%Howes, 22 M.J. at 704
357Toledo, 25 M.J. at 275,
EL

355Gee Mil. R. Bvid. 302.

#9Supra notes 258-266 and accompanying text.
1Ml R, Evid, 302

%525¢e Mil. R. Evid., 501(d) analysis.
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Another instance concerned psychotherapist-patient communica-
tions conducted apart from the mental competency issue, but relevant
on some other basis. These communications currently have no protec-
tion from disclosure in military courts-martial, once discovered. Indi-
viduals who privately sought treatment in the past would be sub-
Jjected to substantial harm by subsequent disclosure. If a military psy-
chotherapist-patient privilege ever exists, the driving force in its
creation will, no doubt, originate because of disclosures in this in-
stance

In the final instance, an accused who retained the services of his
own psychotherapist on the issue of mental competency may subject
those communications to forced disclosure, even when sanity is not
litigated at trial. The Court of Military Appeals in United States v
Toledo recently examined this scenario and offered the closest thing
to a psychotherapist-patient privilege yet recognized in military
law *%% In Toledo the accused was charged with various specifications
of sexually abusing a naval petty officer’s daughter.®®* The defense
counsel used the services of an Air Force clinical psychologist to de-
termine whether mental competency would be an issue.*®> The coun-
sel never requested that the psychologist be appointed tc examine the
accused or assist in the defense.>®® The defense counsel also asked the
psychologist to keep all information relating to the examination “in
strict confidence.”%%” Mental competency was never raised at trial.®%®
In the government’s case-in-rebuttal, the clinical psychologist was
called as a witness to testify concerning the accused’s character for
truth and veracity ®® The trial judge overruled defense objections
based on privilege and allowed the government to present the clinical
psychologist’s devastating testimony.3"

The Court of Military Appeals, not surprisingly, ruled that there is
no doctor-patient privilege per se under the Military Rules of Evi-
dence.’™ The court did, however, examine another alternative for
precluding the psychologist’s testimony that was raised at trial but
not on appeal: the attorney-client privilege.*"® Upon a proper request
the military clinical psychologist could have been assigned to assist

26205 M.J. at 275-276.
3847d_ gr 271

2881d. at 274
20514,

7. 5 270
d.
T4, ax 275

#71d. See also United States v. Toledo II, 26 M.J. 104, 105 (C.M.A. 1988)
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the defense team as the defense counsel’s representative, thereby fall-
ing within the protective umbrella of the attorney-client privilege.®”®
Since there was no request, the attorney-client privilege was unavail-
ng.2"™ On the other hand, if the defense had hired a civilian clinical
psychologist, no request would have been necessary to bring him
within the privilege.®™ Of course, any extension of the attor-
ney-client privilege in this case would have been waived if insanity
had been raised*™

The court seemed to underscore the necessity for a psychotherapist
to assist the defense team in dealing with mental competency
issues.®™" Trial judges will undoubtedly take a hard lock at cases
where such requests for assistance are denied. Despite the strategic
advantages from not requesting such assistance, the defense in Tole-
do paid a large price for its discretion.?™®

These three instances represent the sum and substance of how the
Military Rules of Evidence treat confidential psychotherapeutic com-
munications. The strong anti-medical privilege bias has proven to be
a formidable obstacle against recognizing any psychotherapist-pa-
tient privilege. Despite its overbroad nature and outmoded rationale,
Rule 501(d) remains valid military evidence law. There is room for a
narrow psychotherapist-patient privilege, contrary to the literal lan-
guage of the rule, but there is little chance any change will originate
in military case law. Adoption of a psychotherapist-patient privilege
is going to require two conditions. First, the perceived need for the
privilege will have to be raised, most likely by the civilian and mili-
tary psychotherapist community. For example, if psychotherapists can
demonstrate an impairment of their ability to bring in and effectively
treat patients due to lack of confidentiality, the privilege can be bet-
ter justified. Second, legislative, executive, or regulatory creation of
the psychotherapist-patient privilege will have to occur. Military
case law is not renown for changing long standing rules of evidence,
especially when federal appellate courts are unable to come to a com-
mon view on the legal concept.®”® However, adoption of a military
psychotherapist-patient privilege rule or creation of a regulation
along the lines of AR 600-85, the ADAPCP regulation, will guarantee
its application.

7395 M.J. at 275; Mil, R. Evid, 502(z).
s"‘Toledo, 25 M.J. at 276.
Id

B
3711g.
378See Williams and Wittman, United States v. Toledo-A Quasi Psychiatrisi-Patient
Prwtlege, The Army Lawyer, Mar. 1988, at 40,
°See, e.g., In Re Zuniga. 714 F.2d at 638
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V. THE PSYCHOTHERAPIST'S
PERSPECTIVE—RESULTS OF A SURVEY

One area not yet considered in this article concerns psychother-
apist observations. The analysis has so far treated the psychother-
apist-patient relationship as an interchangeable concept, affected
only by external factors. Inherent in the relation, however, are sig-
nificant additional elements that can affect the final determination to
create a new privilege. Psychotherapists and their patients are in.
fluenced by internal factors such as status, ethical and moral obliga-
tions, professional responsibilities, behavior modification, and ulti-
mately, personal principles. A modest survey of Army psychiatrists
touches on some of these factors and sheds some light on the full
range of the dilemma. Before reviewing the survey results, it is neces-
sary to explore the nonfungible nature of the psychotherapist-patient
relationship.

A. PSYCHOTHERAPIST-PATIENT
RELATIONSHIPS ARE NOT
INTERCHANGEABLE

1. Status

Therapist or patient status can bear on the applicability of a priv-
ilege in the military. Nonmilitary patients treated by nonmilitary
psychotherapists may legitimately believe that their confidential
communications are privileged pursuant to state law.?%® Yet those
communications can be disclosed if the patient subsequently becomes
an accused, ™ witness, or vietim®®? in a military court-martial. Even
if state laws mandate a privilege, they can be ignored.®®® Soldiers
may also seek the services of nonmilitary psychotherapists to avoid
the perceived increased disclosure risks associated with military
health care. There may be some actual protection simply because no
government official is aware that the soldier received nonmilitary
treatment. However, no protection is afforded in the Military Rules of
Evidence *** In any event, state reporting requirements may ulti-

3%95¢e Appendix A, infra.

35:Civilians can be tried in courts-martial if they commut offenses during time of war
while serving with or accompanying the armed forces in the field. GCMJ art. 2(a)l10)

“82G¢e, e.g., United States v. Eshalomi, 23 M.J. 12 (C. M.A. 1986 ipsychiatric reports
on victim should have been disclosed to the defense).

$53See, e.g., United States v. Reece, 25 M.J. 83 (C.M.A. 19871 1stace law mandating
confidentiality of juvenile alcohol and drug treatment records did not prevent trial
judge from ordering disclosure if he z0 ordered).

#%4Sge Mil. R. Evid. 501id1
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mately alert government authorities of the communications if they
concern specific types of behavior 3%

Military psychotherapists routinely treat civilian, dependent, and
military patients. Legally, there should be no distinctions in the de-
gree to which patients’ records are kept confidential. Yet, some ther-
apists see it differently, maintaining stricter confldentiality of their
civilian patients’ communications.**® This may be related, in part, to
the basic premise of the military in opposing doctor-patient privilege.
That is, the privilege is incompatible with the military need to ensure
the health and fitness for duty of its personnel.®®” Military psy-
chotherapists perceive less impact on military readiness from civilian
dependents’ mental or emotional problems than from military pa-
tients’ conditions.

2. Ethical, Legal, and Moral Conflicts

Psychotherapists are subject to various influences in their profes-
sion, both professional and personal. Complying with a court order to
disclose what they consider confidential information is not always a
black and white issue. Psychotherapists will be forced to balance the
various factors before deciding how to act. In this vein, it is helpful to
consider those concerns.

Most psychotherapists, be they psychiatrists or psychologists,
adhere to one of the major ethical codes of their professions.®*® This
includes military psychotherapists as well,3¥¢ These codes universal-
ly forbid disclosures of confidential information without authority.®%¢
Tegally, however, they provide mo privilege in military courts-
martial.®*! Psychotherapists’ disillusionment of the legal process,
however, may cause them to give their ethical obligations more
weight, even when the code contains explicit waiver provisions when
required by law.??

Psychotherapists may also be subject to civil litigation from former
patients for breaches of confidentiality, to include suits for monetary

3858 pra note 231

385Gee Appendix B, question 8, infra.

4TMil. R. Evid. 501 analysis

#%5Supra note 312.

#9Gee Appendix B, question 12, infra.

2%0S¢e, e.g., supra note 386 and accompanying text.

#180e, ¢.g., United States v. Wright, 8 CMR. 850, 852 (AF BR. 1953)
2S¢, ¢ 8., APA Ethical code, supra note 312.
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damages.?®® Bases for liability could include breach of contract, inva-
sion of privacy, breach of fiduciary duty, viclation of state privilege
laws, or even state licensing requirements.’®* Civilian therapists
would be more susceptible to this threat. Military therapists who
disclose their civilian patients’ confidential communications could
experience similar exposure,®®® Civil liability exposure would be sub-
stantially decreased, because disclosure would in most cases be pur-
suant to court orders, At least one state court, however, has held that
psychotherapists may be liable for their actions if they voluntarily
provide information without first asserting a privilege and then
awaiting a court order.**® Sensitivity to civil liability may cause
psychotherapists to resist disclosure at every turn, absent court
orders.

Psychotherapists, once compelled to disclose patient information,
may fear other adverse actions, such as reports .f ethical violations
and attempts to suspend or revoke their licenses.**” These fears
would be groundless in light of court ordered disclosures, but they
would gtill increase the anxiety of psychotherapists. No amount of
government or court assurance will completely satisfy their concerns

Paychotherapists faced with ethical, legal, and personal concerns
will be confronted with what one commentator referred to as the
“cruel trilemma.”®% Under the trilemma, psychotherapists are forced
to choose from one of three undesirable results: 1} to viclate the ex-
traordinary trust imposed upon them by their patients and their pro-
fession; 2) to lie and thereby commit perjury; or 3) to refuse to testify,
and thereby be held in contempt of court.3*® The untenable circum-
stances have led more than one psychotherapist to have memory lapses
during testimony, curtail therapy, keep separate or sparse records,
and even fabricate evidence **®

393] Klein, J. Macheth & J. Onek, Legal Issues in the Private Practice of Psychiatry
39 11984 [hereinafter Klein]

3414, at 40,

33Feres v. United States, 340 U.S. 135 (195

2%Cutter v. Brownridge, 183 Cal. App. 3d 836 228 Cal. Rptr. 545 11986

7K lein, supra note 393, at 42,

#98The Psychotherapist-Patient Privilege in Washington: Extending the Privilege to
Community Mental Health Clinics, 58 Wash. L. Rev. 053 a’72 19831 iciting Professor
Robert Aronson, Professor of evidence at the University of Washington as the source of
the germ‘, [hereinafter Privilege in Washington]

#8914,

4074 ; see Appendix B, question no. 14 (Survey responses reflected various examples
of this conducti
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B. EMPIRICAL DATA CONCERNING ARMY
PSYCHIATRISTS

1. Previous Empirical Studies

No previous surveys have been done with Army psychiatrists
addressing privilege. Only one other empirical study to date has
directly addressed the psychotherapist-patient privilege.** In that
study the authors examined certain assumptions in support of and
arguments against the privilege.**? They focused on effects of a Texas
psychotherapist-patient privilege statute as perceived by therapists,
patients, lay people, and judges one year after its enactment.*®® The
authors ultimately returned a mixed verdict; arguments for and
against the privilege appeared overstated, because the privilege had
actually caused little impact.#* The Texas statute created a privilege
for psychotherapists in civil cases only.**> Responses would more
likely support a privilege against disclosure in a criminal trial where
individual liberty is at stake. The study does provide some beneficial
information concerning the attitudes of civilian psychotherapists.

Eighty-four civilian psychiatrists, with a median experience of
eleven years, were questioned as part of the study *°® Forty-eight per
cent had been requested to disclose confidential communications in
court, although only fifteen per cent actually did.**” The authors nev-
er stated whether this resulted in out of court disclosures or what
type of information was elicited. One psychiatrist avoided disclosing
confidential communications by lying.*°® The authors also revealed
that the disclosures resulted in some decreased patient trust, prema-
ture termination of the relationship, and one action for malprac-
tice,*0%

4V'Shuman, supra note 35; see also Comment, Functional Querlap Between The
Lawyer and Other Professionals, 71 Yale L. J. 1226 (1962) (questionnaire study of
lawyers, judges, and lay people
concerning privileges) [hereinafter Functional Overlap}; Note, Where the Public Peril
Begins: A Survey of Psychotherapists to Determine the Effects of Tarasoff, 31 Stan. L.
Rev. 164 (1978) (empirical survey of California therapists to ascettain the effects of a
State Supreme Court case requiring psychotherapists to warn of patients dangerous to
themselves or others) [hereinafter Public Peril]

428human, supra note 35, at 893

soagg.

s0epy

408 Apnendix A, infra

4%8human, supra note 35, at 921.

7d,; see Functional Overlap, supra nate 401, at 1236 nn. 192 & 196 (only three of
thirty-five psychiatrists and six of fifty-one psychologists had been asked in court to
disclose confidential information).

4%%Shuman, supra note 35, at 935 (Table 3, Appendix, question 5c.

“%®7d. at 921




MILITARY LAW REVIEW [Vol. 123

Seventeen per cent of the psychiatrists routinely discussed confi-
dentiality with their patients.?'® Eighteen per cent did so only when
legal problems or a courtroom appearance seemed possible.*!! When
patients asked if their comments would remain confidential, forty-
seven per cent of the psychiatrists said yes unless the patient was
dangerous to himself. Twenty-two per cent said they would unless
ordered to disclose by a court, and twelve per cent said confidentiality
was absolute.*'? The most interesting response concerned psychia-
trists’ lack of knowledge in this area. Fifty-five per cent of them were
unaware that Texas had a privilege statute.®

Based on these responses, the authors concluded that the privilege
statute had little impact on the practice of psychotherapy.** Igno-
rance of the statute weighed heavily in that conclusion.*!® The
psychiatrists believed only a few patients suffered from the dis-
closures. **® This figure is misleading, considering less than half the
paychiatrists knew a privilege existed and only seventeen per cent
routinely told their patients about it. If the patients’ expectations of
confidentiality are never raised, they are less likely to be upset when
disclosure occurs.

2. Army Psychiatrist Survey

As research for this article, 167 questionnaires were sent to essen-
tially every active duty Army psychiatrist. Sixty-five responses were
returned, amounting to thirty-nine per cent of those surveyed.*'?
This figure was not uncharacteristic for survey responses. The pre-
viously discussed Texas study received only forty-five per cent of its
therapists’ questionnaires back.*'® Ninety-five per cent of the Army
psychiatrists responding were licensed to practice psychiatry in at
least one state.*'® They averaged twelve years of psychiatric practice
and had an average of approximately 2,000 patients during that

*1°7q.; see Public Peril, supra note 401, at 177 n.66 iof 179 psychologists and 1093
psychiatrists surveyed, 14.5 per cent discussed confidentiality with patients as a gener-
2l practice, 63.7 per cent discussed it if it came up in therapy, 8.9 per cent discussed it
only if asked, and 13 per cent did not respond:.

*1Shuman, supra note 35, at 921

azpy

asgy

41474, at 927

sy

“°1d, Contra, Public Peril, supra note 401, at 176 .63 tof 179 psychologist and 1093
psychiatrist surveyed, 76 per cent believed, in their opinion, that patients would feel
inhibited if they knew that their communications were not governed by strict confi-
dentiality:

7 Appendix B, infra

#185human, supra note 35,

t 934 (Table 3, Appendix)
419 Appendix B, infra, at g
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time,*2° When questioned concerning their knowledge of psychother-
apeutic privileges in the states where they were licensed and where
they currently practice, the results were surprising. Seventy-six per
cent answered incorrectly or did not know what privileges they had in
the state in which they were licensed.*?! An even higher number,
eighty-four per cent, incorrectly answered or did not know what priv-
ilege, if any, they had where they were practicing. 422

As discussed previously, every state has a statute requiring
psychiatrists to report information regarding child abuse.?® Two-
thirds of the responding Army psychiatrists who reside in the con-
tinental United States, Hawaii, and Alaska knew that state law in
their area required similar reporting.*** An even higher amount,
ninety-one per cent, knew of the Army requirement to report child
abuse, separate from any state statute requirement.*?> Given a
hypothetical case in which a male patient admitted sexually abusing
his daughter, ninety-eight per cent of the respondents indicated they
would report the incident to the Army’s Family Advocacy Program
Officer or the Social Work Service as long as the child was at risk.*2¢
Only eighty per cent would report the incident if the child were re-
moved from the danger before they were notified the abuse had
oceurred.*?” Several respondents identified other acts they would re-
port as well if disclosed. Twenty-two per cent would report patients
that were dangerous to themselves or others.*?® Only two respon-
dents each indicated they would report elderly or spouse abuse, secu-
rity risks, treason, homosexual acts, or violations of the UCM.J.

Forty-seven per cent of the respondents protect the confidentiality
of communications from nonmilitary patients more than they do
military patients.*®® The rest treat them the same,*3 Most of the
respondents had testified in one forum or another, seventy-eight per
cent in courts-martial, seventy per cent in military administrative
proceedings, thirty-nine per cent in state trials, and thirty per cent in

42974 at questions 2 & 3.

42177 at question 4.

42214 at question 5 (only includes the respondents residing in the continental United
States, Hawaii, and Alaska).

4238ypra note 231.

***Appendix B, infra, at question 6

42514, at question 19; see Dep't of Defense Directive No. 6400.1, Family Advocacy
Program, para. F.1 (10 July 1986).

4% Appendix B, infra, at question 17.

#2714 at question 18.

42814, at question 7.

#2974, at question 8.

sa074
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federal trials and state administrative hearings.**! In all these pro-
ceedings, twenty-five per cent of the respondents had been ordered to
reveal confidential information at one time or another.** Most of the
released information concerned the following: patient competency,
thirty-three per cent; acts of child abuse, seventeen per cent; other
criminal acts, seventeen per cent; truthfulness, eleven per cent; or
personal history, eleven per cent.*®?

The greatest disparity in responses occurred when the psychiatrists
were asked what, if any, advice they gave their patients concerning
confidentiality. Most of the r dents told their patients that only a
limited privilege existed, eighteen per cent said that no privilege
existed, and three per cent stated that there was an absolute
privilege *** More specifically, twenty-five per cent told their patients
that commanders had access if they had a need to know.*3> Twenty-
one per cent said that a court can subpoena information, and twenty
per cent gave no advice at all unless an issue arose.**® Five per cent
warned that they must report acts dangerous to patients and
others,**” The best advice was given by about ten per cent of the re-
spondents who had their patients read and sign a preprinted form,
explaining the limits of confidentiality, prior to any treatment *** It
served to ensure accurate, consistent advice was given, memorialized
the notice, and removed any lingering doubts about the full extent of
confidentiality. Almost every respondent adhered to one or more pro-
fessional ethical codes, the most popular being the American
Psychiatric Association’s ethical standards with a following of sixty-
seven per cent of the respondents, **® Contrary to the civilians in the
Texas study, most Army psychiatrists knew they had no privilege in
a federal court, seventy-seven per cent, or in a court-martial, eighty-
five per cent. %

By far, the most significant results of the survey concerned what
impact the lack of a privilege had on the psychiatrists’ abilities to
treat patients. Seventy-four per cent said that absence of a privilege
in the military had little or no impact.**! The rest perceived a sig-

4114, at question 9.
43274, at question 10.

49474, at question 11,
d.

49974, at question 12.
44074, at question 13
*1d. at question 14,
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nificant effect,**? but this may be misleading. The specter of a deeper
impact was raised by comments included in their assessment. Two
respondents said there was no impact because they warned their pa-
tients beforehand.**® Two others claiming no impact asked comman-
ders to not require their testimony whenever possible.*** Several re-
spondents, who indicated little impact, did admit that it limited the
extent of their inquiries.**® Many respondents found lack of confi-
dentiality most damaging when discussing homosexuality with pa-
tients.44¢

Those respondents claiming a significant impact provided the most
revealing comments, Some stated that they do not solicit damaging
information or that they avoid recording incriminating comments in
medical records.**” Still others indicated that lack of a privilege was a
very serious drawback to military psychiatry, because it precluded
effective therapy.*4® Patients, especially officers, reportedly avoided
military medical health care because of the lack of confidentiality #4°

Finally, seventy per cent of the responding Army psychiatrists per-
ceived a greater need for confidentiality of communications for
psychotherapists than for physicians regarding patient com-
munications.**® Seventy-two per cent favored a privilege in military
courts-martial for psychotherapist-patient communications similar
to what currently exists for attorneys and clergy.*3!

3. Results of the Survey

Responses to the questionnaire indicated that there has been a
direct impact on one in four Army psychiatrists who were forced to
disclose confidential information. This is certainly higher than re-
ported among civilian psychiatrists in the Texas study. It may also
reflect that government psychiatrists are more likely to be in a posi-
tion to testify concerning patients. Army psychiatrists also have
other responsibilities in addition to their patients and themselves. As
Army officers, they are instilled with the responsibility to help main-
tain the fitness and welfare of the armed forces. Their duty to the
military may supersede the duty to their patient in some cases.

a2y
“SBurvey responses Nos. 28, 40.

*4Survey responses Nos. 5, 17.

*Survey responses Nos. 8, 30, 3

“8Survey responses Nos. 40, 44, 57, 61.

“"Survey responses Nos. 7, 19, 20, 25, 27, 35, 48, 54.
“438urvey responses Nos. 1, 11, 42, 49, 54.

““*Survey responses Nos. 18, 21, 41, 42, 46
49Appendix B, infra, at question 15,

43114 at question 16.
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The survey responses raised serious questions about the respon-
dents’ knowledge of privilege rules in their state of license or where
they practiced. Lack of knowledge regarding privilege or reporting
requirements could lead to conflicts with local authorities. The rules
are normally very simple and could be made available nationwide
with minimal effort. The major disservice from this lack of knowledge
concerned warnings made to patients. There appears to be no Army-
wide policy on what psychiatrists should include in warnings to their
patients. Although most respondents were aware they had no priv-
ilege in federal or military trials, few conveyed this knowledge. The
responses demonstrated little concern in this area. Patients may un-
wittingly tell more than they would if properly warned.

What is most evident in the responses is the impact that absence of
a privilege has on the psychiatrist-patient relationship. Although
most of the respondents indicated that they experienced little or no
effect from the situation, their comments by and large controverted
that. Many of them adjusted the structure of their relationships to
adopt to the situation, such as recording less information, seeking to
avoid testimony, or limiting inquiries. Others noticed less use of
military medical health care, especially by officers. Unlike the Texas
study where fifty-five per cent of the civilian psychiatrists were un-
aware of the civil privilege, most Army psychiatrists know their
privilege status. This knowledge has evidently affected to a notice-
able degree their ability to treat soldiers in the military.

VI. RECOMMENDATIONS

A psychotherapist-patient privilege should be applied to military
courts-martial, It could be applied in the form of an Army regulation
or a new Military Rule of Evidence

An Army mental health regulation, similar to the alcohol and drug
abuse regulation of AR 600-85, would produce the best solution. It
would prescribe a program for identification, treatment, and rehabil-
itation of military personnel. The proposed regulation would allow
only limited use of confidential communications originating in the
psychotherapeutic relationship. Those circumstances would include
those commonly accepted plus exceptions necessary for the armed
forces. For example, the limited use policy could be waived in cases
posing a threat to the national security or in instances of suspected
child abuse. The proposed Army regulation could grant trial courts
discretion in rare instances to abrogate the protection when neces-
sary for the proper administration of justice.

Alternatively, a new Military Rule of Evidence should be
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created.*>? It could be adopted in substantial part from the 1972 draft
of the Proposed Federal Rule 504.%5° The new rule should not include
general physicians under the definition of psychotherapists. Therapy
for drug and alcohol addiction would be considered psychotherapy, to
reflect the Army’s policies inherent in AR 600-85. Exceptions would
remain consistent with current rules. For example, a provision ex-
cluding statements made pursuant to compelled mental examina-
tions would be duplicitous with Rule 302. Language reflecting the
civil law nature of the Proposed Rule 504 would also be deleted.
Finally, three new exceptions would be necessary to address moedern
social issues and the unique nature of the military. These exceptions
would include incidents of suspected child abuse, threats to national
security, and situations where disclosure is necessary for the proper
administration of justice.

The proposed Army regulation or evidence rule would serve two
important functions in the military. First, it would fill a void in con-
fidentiality of psychotherapist-patient relations that has lessened the
Army’s ability to identify, treat, and rehabilitate soldiers suffering
from mental or emotional problems. Second, it would codify and sim-
plify a rule of privilege consistent with the approach taken when the
other specific military privileges were adopted.*>* In other words, spe-
cific guidance as to what communications were or were not privileged
would be provided to assist the nonlawyers involved in military jus-
tice worldwide.

VII. CONCLUSIONS

The psychotherapist-patient privilege has become a popular subject
of debate in evidence law. Growing acceptance of the profession in
society attests to its vitality, It has become one area in which the
scales of justice are tipping away from the persistent search for truth,
leaning instead toward protecting the privacy and sanctity of a rela-
tionship dependent upon trust and confidentiality. The psychothera-
pist, unlike the general practitioner, contributes to society only so long
as society is willing to accommodate him in return. If society will
protect the confidentiality of the psychotherapeutic relationship, the
psychotherapist can effectively treat and rehabilitate those citizens
experiencing mental, emotional, or chemical dependency problems.

Time honored common law concepts pertaining to physicians are
overstated and outdated when applied to psychotherapists. The dis-

*25ppendix C, infra,
“35ypra note 101
5$Mil. R. Evid. 501 analysis.
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tinctions between the professions merit new analysis. Indeed, many
modern commentators agree that the psychotherapist-patient priv-
ilege should be recognized.*>®

The psychotherapist-patient privilege is supported by the two ma-
jor privilege theories in vogue today. The privilege satisfies the fun-
damental requirements of Dean Wigmore's utilitarian analysis, and
it also protects the privacy of confidential communications in a neces-
sarily intimate and personal relationship.

The Supreme Court provided another strong argument for its
approval when the Court endorsed the privilege in Proposed Rule
504. This endorsement reflected more than mere approval of a priv-
ilege rule. It expressed recognition that the privacy and confiden-
tlality of the psychotherapist-patient relationship had reached a
higher level of consequence than the more routine physician-patient
relationship.

Federal courts have given a mixed reception to the rule, but the
better reasoned opinions, the ones distinguishing psychotherapy from
general medicine, have recognized the psychotherapist-patient
privilege *>® They relied to varying degrees on both the utilitarian
and privacy privilege theories, Proposed Rule 504, FRE 501, and
state law. Federal drug and alcohol abuse and mental health care
statutes have also created provisions with an effect similar to the
psychotherapeutic privilege. Their thrust is to identify and treat
those needing help, not to ferret out information for subsequent dis-
closure

State law presented a clear indication of the social approval
achieved by the psychotherapeutic privilege. The states have faced
the problem, responding with their own privilege rules and excep-
tions, contrary to the hesitancy that Congress displayed. Only two
states currently lack some form of psychotherapeutic privilege **’

Where privileges are recognized, they are not absolute. Common
exceptions to psychotherapist-patient privileges include hospitaliza-
tion proceedings, court ordered examinations, cases in which a pa-
tient makes his condition an element of his claim or defense, and
incidents of suspected child abuse.

The Military Rules of Evidence have demonstrated little desire to
accept the privilege, despite favorable receptions in other jurisdic-
tions, Military case law has even failed to seriously consider the dis-

“$Supra note 91 and accompanying text
*%See, e.g., In Re Zuniga, 714 F.2d at 632
“*"Appendix 4, infra (South Carolina and West Virgimal
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tinctions between psychotherapists and physicians. Ensuring the
health and fitness for duty of personnel is no longer valid justification
to not recognize this limited medical privilege. Recent changes in
Army policy reflect this adjustment of priorities, R.C.M. 706 has been
changed to elevate clinical psychologists to a credibility level equiva-
lent to psychiatrists;*>® and AR 600-85 has ostensibly created a reg-
ulatory medieal privilege for soldiers undergoing drug and aleohol
abuse rehabilitation, despite the explicit language of FRE 501(d).*%®

Current alternatives to the psychotherapist-patient privilege are
inadequate. Military Rule of Evidence 302 protects only those state-
ments made during compelled mental examinations.*®® This is
waived, as in most state statutes, when the accused raises the mental
competency issue 6!

The military attorney-client privilege of Rule 502, alluded to in
United States v. Toledo, provides some relief, but only applies to
situations where defense counsel employ psychotherapists.*®2 No pro-
tection exists for confidential communications made in situations not
involving compelled examinations or not shielded by the at-
torney-client privilege.

Military courts cannot be expected to create a psychotherapist-pa-
tient privilege pursuant to the federal common law, hotwithstanding
these concerns.*®® The Department of the Army or some higher au-
thority must provide regulatory, legislative, or executive relief before
any change will occur in military courts.

The Army psychiatrist survey revealed several remarkable facts,
Most military psychiatrists know they have no privilege, yet few con-
vey this fact to their patients. This may explain why the psychiatrists
perceive no, or only a limited effect upon, their treatment of patients.
Beneath the surface, however, evidence indicates that therapy is in-
deed hindered. Soldiers are not being treated as effectively, if at all,
under the current scheme. Military psychiatrists are prevented from
treating the mental and emotional problems of our soldiers as effec-
tively as they could. Army psychiatrists are faced with moral, ethical,
and legal dilemmas because of the separate interests at stake. Many
avoid the problem altogether by taking measures that undermine
therapy. Avoiding sensitive issues in therapy, modifying record-keep-

#35Supra notes 254-257 and accompanying text,
459Supra notes 339-354 and accompanying text.
49Nl R, Evid. 302

4074 ; see supra note 229 and accompanying text.
SMiL R, Evid. 502; 25 M.J. at 275

*3Mil, R. Evid. 501(a).
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ing practices, and scaring away patients add little to the fitness and
welfare of our soldiers. Qur current evidence rules, however, produce
these undesirable results. It is ironic that the military’s antimedical

privilege position, considered necessary to ensure the health and
fitness for duty of its personnel, creates the opposite effect *5

“84Mil, R. Evid. 501 analysis
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APPENDIX A

STATE PRIVILEGE LAW SUMMARY

Physician- Psychiatrist- P p
Patient Patient Patient Patient
State Privilege Privilege Privilege Privilege
Alabama Civ. & Crim, Civ. & Crim.
Ala, Code Ala. Code
§ 34-26-2 (1985) § 84-26-2 (1985)
Alaska Civil only Civ. & Crim,
Alaske R, Alaska R.
Evid, 504 Evid. 504
(1879 & 1988 (1979 & 1988
emend.} amend.}
Arizona Civil only Civ. & Crim.
Ariz. Rev. Ariz. Rev.
Stat. Ann. Stat. Ann
§ 1222335 (West § 32-2085 (West
1982) 1986)
Arkanegas Civ, & Crim. Civ, & Crim.
Ark, Stat. Ark, Stat.
Ann. § 16- Ann. § 16-41-
41-101, 101, Unif. R.
Unif. R Evid. 503
Evid. 503 (1987)
(1987)
California Civil only Civ. & Crim.
Cal. Evid, Cal. Evid
Code § 994 Code § 1014
(West 1966 & (West 1966 &
Supp. 1988) Supp. 1988)
Colorado Civ. & Crim Civ, & Crim.
Colo. Rev. Colo. Rev
Stat. § 13- Stat. § 13-
90-107(d) 90-107(g}
(1987 (1987)
Connecticut Civ. & Crim.  Civ. & Crim.
Conn. Gen. Conn. Gen.
Stat. Ann. Stat. Ann
§ 52.146(d) § 52-146(c)
(West Supp {(West Supp.
1987) 1987)
NOTE: State physician included ists. State defini.

tions varied, but included at & minimum psychiatrists and licensed or certified psy-

chologists.
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Physician- Psychoth

Patient Patient Patient Patient
State Privilege Privilege Privilege Privilege
Delaware Civ. & Crim, Civ. & Crim.
Del. Unif. Del. Unif R,
R. Evid. 503 Evid. 503
(19871 11987)
District of Civ. & Crim, Civ. & Crim.
Columbia D.C. Code D.C. Code
Ann. § 14- Ann. § 6-
30711981 & 2002 (1981
Supp, 19857;
Florida Civ. & Crim.
Fla. Stat
Ann. § 80,303
West 1979
Georgia Civ. & Crim. Civ. & Crim.  Civ & Crim
Ga. Code Ga. Code Ga. Code Ann.
Ann. § 24-9- Ann. § 24-9-  § 43-39-16
40 11982; 211982 {Supp. 19871
Hawaii Civ, & Crim. Civ. & Crim.
Haw. Rev, Haw. Rev.
Stat, Stat,
§ 626.1; Haw. § 626.1; Haw.
R. Evid. 504 R. Evid.
19851 504.1 11985
Idaho Civ. & Crim. Civ. & Crim,
Idaho R. Idaho R.
Evid. 503 Evid. 503
{1987 11987
Tllinois Civ. & Crim. Civ. & Crim.
TUL Rev. Il Ann,
Stat. c¢h Stat. ch.
110, para 111, para
8-802 5308 1Smith-
iSmich-Hurd Hurd Supp.
19871 19871
Indiana Civ. & Crim. Civ. & Crim.
Ind. Code Ind. Code
§ 841145 § 25-33-1-17
11988} iSupp. 19871
Towa Civ. & Crim. Civ, & Crim.
Iowa Code lowa Code
Ann Ann. § 622.10
§ 622,10 (West West Supp.
Supp. 1987} 1987

96



1989]

State

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesata

Physician-
Patient
Privilege

Civ. & Crim.
Kan, Start.
Ann. § 60-
427 (1883)

Civ. & Crim,
Le. Rev.

Stat. Ann,

§ 15-476 (West
1981)

Civ. & Crim.
Me. R. Evid.
503 (1987)

Civ. & Crim,
Mich. Comp
Laws Ann.
§ 6002157
(West 1986)

Civ, & Crim

Minn. Stat
nn.

§ 595.0201)(d)

(West Supp

1988)

PSYCHOTHERAPIST PRIVILEGE

Patient Patient Patient
Privilege Privilege Privilege
Civ. & Crim,
Kan. Stat.
Ann. § 74-
5323 (Supp.
1987}
Civ. & Crim. Civ. & Crim,
Ky. Rev Ky. Rev
Stat. Stat,
§421.215 §319.111
(Michie/Bobbs-  tMichie/Bobbs-
Merrill Merrill
Supp. 1986) Supp. 1986)
Civ. & Crim,
La. Rev.
Stat. Ann.
$ 37-2366
(West 1974)
Civ. & Crim,
Me R. Evid,
503 {1987)
Civ. & Crim, Civ. & Crim,
Md Cts. & Md, Cts. &
Judic. Proe. Judic. Proc,
Ann, § 9-109 Ann. § 9-109
(1984) (1884)
Civ. & Crim.
Mass. Gen,
Laws Ann. ch.
233, § 20B
(West 1986 &
Supp. 1987)
Civ. & Crim, Civ. & Crim,
Mich. Comp.  Mich. Comp.
Laws Ann. Laws Ann
§ 330.1750 § 330.1750
(West Supp. (West Supp.
1987) 1987)

Civ. & Crim,
Minn. Stat.
Ann.

§ 595.02(1)(g)
(West Supp.
1988)
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State

Miasissippi

Missouri

Montana

Nebraska

Nevada

New
Hampshire

New Jersey

98

Physician-
Patient
Privilege

Civ. & Crim.
Miss. Code
Ann. § 13-1-
21 (Supp.
1987); Miss,
R. Evid. 503
11987

Civ. & Crim.

Supp 19858

Civil only
Mont. Code
Ann. § 26-1-
808 (19871

Civ. & Crim.
Neb. Rev.
Stat. § 27-
504 {1985)

Civ, & Crim.
Nev. Rev.
Stat.

§§ 49.215,
49.225
19861

Civ. & Crim,
N.H. Rev.
Stat. Ann.
§329:26
{Supp.
19861 N.H.
R. Evid
503a)
119571

Civ. & Crim,
N.J. Stat.
Ann.
§2A:84A-22.2
(West 19861

[Vol. 123

Patient
Privilege

“Patient
Privilege

Civ. & Crim.
Miss. Code
Ann. § 73-
31-29 (1973
& Supp.
1987); Miss,
R. Evid. 503
119871

Civ. & Crim
Mo. Ann
Stat

§ 337.085
(Vernon
Supp. 1988)

Civ. & Crim,

Mont. Code
Ann. § 26-1-
807 (1987

Civ. & Crim.
Neb. Rev,
Stat. § 27-
504 (1985}

Civ. & Crim.
Nev. Rev.
Stat

$4 49.215
49.225
119881

Civ. & Crim
N.H. Rev.
Stat. Ann.
§330:4.19
(Supp
1986% N.H.
R. Evid
503ibs
119871

Civ. & Crim
N.J. Stat
Ann,

§ 45:14B-28
iWest Supp.
1987)

Patient
Privilege
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State

New Mexico

New York

North
Carolina

North Dakota

Ohio

Oklehoma

Oregon

Pennsylvania

Physician-
Patient
Privilege

Civil only
NY. Civ.
Prac. Law
§ 4504
(McKinney
Supp. 1988)

Civ. & Crim.
N.C. Gen.
Stat. § 8-53
(1986)

Civ. & Crim.
ND.R
Evid. 503
(8upp. 1987)

Civ. & Crim
Ohio Rev.
Code Ann.

§ 2317.02(B)
(Page Supp
1987

Civ. & Crim.
Okla. Stat.
Ann. tit.
12, § 2503
(West Supp.
1988)

Civ. & Crim
Or. Rev.

Stat.

§ 40.235, Rule
504-1 (19883)

Civil only
42 Pa, Cons
Stat. Ann

§ 5929 {Purdon
1982)

PSYCHOTHERAPIST PRIVILEGE

Patient

Privilege

Patient
Privilege

Civ. & Crim.
N.M. Stat
Ann. § 61-9-
18 (1986);

yeh P
Patient
Privilege
Civ. & Crim.

R. Bvid
504 (1986)

§ 4507
(McKinney
Supp. 1988)

Civ. & Crim.
N.C. Gen.
Stat. § 8-
53.3 (Cumm.
Supp. 1987)

Civ. & Crim.
ND.R.
Evid. 503
(Supp. 1987

Civ. & Crim
Ohio Rev.
Code Ann
§4782.19
(Page 1987

Civ. & Crim.
Okla. Stat

Ann. tit. 12,
§ 2503 (West
Supp. 1988)

Civ. & Crim.
Or. Rev.
Stat.

§ 40.230, Rule
504 {1983)

Civ. & Crim,
42 Pa. Cons.
Stat. Ann

§ 5944 (Purdon
1982)
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State

Rhode Island

South Dakota

Tennessee

Texas

Ctah

Vermont

Virginia

Washington

Physician-
Puatient
Privilege

Civ. & Crim,
RI Gen.
Laws § 5.
37.3-4
11987+

Civ. & Crim,
S.D. Codified
Laws Ann,
$%19-13-6 to
-11 11987;

Civil only

4495b

§ 5.08 (Vernon
Supp. 19881;
Tex. R. Civ.
Evid. 509
19871

Civil only
Utah Code
Ann. § 78
24-8(¢4)
119875

Civ. & Crim
Vt. Star.
Ann. tt

12, § 1612
iSupp. 19871
Civil only
Va. Code
Ann, § 8.01-
399 (1984}

Civ. &
Crim.*
Wash. Rev
Code Ann,

$ 5.60.060(4)
iSupp. 1987:

[Vol. 123
Psychi 1y sychath
Patient Patient Patient
Privilege Privilege Privilege
Civ. & Crim.
R.L Gen
Laws § 5-
37.3-4
1887
Civ. & Crim
8.D. Codified
Laws Ann.
§§19-13-6 to
-11:18871
Civ. & Crim. Civ. & Crim,
Tenn. Code Tenn. Code
Ann § 24-1- Ann. § 63-
207 {Supp. 11.218
1986° 19861
Civil only
Tex. Rev.
Civ. Stat,
Ann. art
5561h (Vernon
Supp. 19881
Tex. R. Civ.
Evid. 510
18871
Civ. & Crim.
Ctah Code
Ann. § 38-
25-8 119861
Civ, & Crim.
Vt. Stat.
Ann. tit
12, § 1612
Bupp. 19871
Civil only
Va. Code
Ann, § 8.01-
399 11884)
Civ. & Crim.
Wash. Rev.
Code Ann,
§18.83.110
11978)

*Extended to criminal cases by State v. McKay, 70 Wash. 2d 964, 424 P.2d 874 {1967+,
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State

Wisconsin

Wyoming

Physician-
Patient
Privilege

Civ, & Crim.
Wis. Stat,
Ann,

§ 905.04 (West
Supp. L987);
Wis. R.

Evid, 905.04
(1987)

Civ. & Crim.
Wyo, Stat

§ 112+
101ajti)
(1987)

PSYCHOTHERAPIST PRIVILEGE

Patient
Privilege

Patient
Privilege

Patient
Pruvilege

Civ. & Crim.
Wis. Stat.
Ann.
§905.04 (West
Supp. 1987);
Wis. R.
Evid, 905.04
{18871

Civ. & Crim.
Wyo, Stat.

§ 33-27-103
(1987}
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APPENDIX B

ARMY PSYCHIATRIST QUESTIONNAIRE:
DATA SUMMARY
Questionnaires mailed—167 Responses—65 39%
(Note: Some questions were not answered. N = number answered)

1. How many respondents are currently licensed to practice psychia-
try in at least one state?
(n = 64) Licensed—61 95%
2. What was the average number of years they had been practicing
psychiatry?
Average—12 years

3. What was the average number of patients they had treated during
their careers?

Approximately—2000 patients

4. How many r d know what testimonial privilege, if any,
they have where licensed?

(n = 62} Correct—15 24%

Incorrect—9 15%

Did not know—38 61%

5. How many respondents know what testimonial privilege, if any,
they have where practicing? (Those practicing in continental United
States, Hawaii, and Alaska only)

(n = 43) Correct—7 16%
Incorrect—8 21%
Did not know—27 83%

6. How many respondents know whether they are required by state
law where practicing to report acts of child abuse revealed by their
patients? (Those practicing in continental United States, Hawaii, and
Alaska only)

(n = 45) Correct—30 87%
Incorrect—3a 11%
Did not know—10 22%

7. What offenses would respondents report to authorities if admitted
in psychotherapy?

(n = 63) A, Child abuse 60 95%
B. Patient danger to
himself or others 14 22%
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C. Elder abuse 2 3%
D. Spouse abuse 2 3%
E. Security risks 2 3%
F. Homosexuality 1 2%
G. Treason 1 2%
H. Planned crimes 1 2%

8. How do respondents treat confidential communications from non-
military patients compared to military patients?

(n = 64) Bame—34 53%
Protect nonmilitary more—30 47%

9. How many respondents have testified in a:

(n =64 A. State administrative

hearing 19 30%
B. Military administrative

hearing 45 70%
C. State trial 25 39%
D. Federal trial 19 30%
E. Military court-martial 50 78%

10. How many respondents have been ordered to reveal confidential
information concerning patients in these proceedings?
{n = 64) Total—16 25%
(Type of information):
A. Competency [ 33%
B. Acts of child abuse 3 17%
C. Other criminal acts 3 17%
D. Truthfulness 2 11%
2
1

E. Personal history 11%
F. Drug use 6%
G. Criminal behavior 1 8%

11. What advice do respondents give their patients concerning privi-
lege?
n = 61) A. Commander can get access if

he has a need to know 15 25%
B. Court can subpoena 13 21%
C. No advice until issue arises 12 20%
D. No privilege exists 11 18%
E. Limited privilege exists 7 11%
F. Written notice of limits 6 10%
G. Art 31b warning 7%
H. Do only what is in the best

interests of the patient 4 T%
I Absolute privilege exists 3 5%

103



MILITARY LAW REVIEW [Vol. 123

J. Must report if patient is a

danger to himself or others 3 5%
12. What code of ethics do the respondents follow?
(n = 55) A. American Psychiatric Association
ethical standards 37 87%
B. Hippoeratic oath 16 29%
C. American Medical Association
ethical standards 10 18%
D. Other 5 9%

13. How many respondents know they have no privilege in a federal
court or a military court-martial?

{n =61 Federal court 47 7%
Military court-martial 52 85%

14. What impact does the lack of privilege have on the respondent’s
ability to effectively treat patients?

(n = 81) None 20 33%
Little 25 41%
Significant 16 26%

15. How many respondents perceive a greater need for confidential-

ity of communications between psychotherapist and their patients

than physicians and their patients?

{n = 61) Yes 43 70%
No 18 30%

16. How many respondents favor a privilege in military courts-

martial for psychotherapist similar to what exists for attorneys and
clergy?

(n = 61) Yes 44 2%
No 15 25%
Unsure 2 3%

17. How many respondents would report to authorities if their pa-

tient admitted sexually abusing his four-year old daughter and the

respondent determined that the child is still at risk?

(n = 61) Would report 60 98%
Unsure 1 2%

(To whom? There may be more than one):

(n = 46) A. Army family advocacy program

or Social Work Service 60 98%
B. State authorities 18 39%
C. Patient’s commander 6 10%
D. Military police/CID 4 T%
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18. Same facts as 17, except now the respondent determines that the

child is no longer at risk?

(n = 60) Would report 48
Would not report 8
Unsure 4

(To whom? There may be more than one):
A. Army family advocacy program
or Social Work Service 47
B. State authorities 10

80%
13%
7%

8%
22%

19. How many respondents knew they were required to report such

incidents, whether by state law or army policy?

(n = 58) Yes 53
No 1
Unsure 4

91%
2%
7%
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APPENDIX C

PSYCHOTHERAPIST-PATIENT PRIVILEGE
1a) DEFINITIONS,

(1} A “patient” is a person who consults with or is examined or
interviewed by a psychotherapist.

(2) A “psychotherapist” is (A} a person authorized to practice
psychiatry in any state or nation or armed service, or reasonably be-
lieved by the patient so to be, while engaged in the diagnosis or treat-
ment of a mental or emotional condition, including drug or alcohol
addiction, or (B) a person licensed or certified as a psychologist under
the laws of any state or nation or armed service while similarly en-
gaged.

(8) A communication is “confidential” if not intended to be dis-
closed to third persons other than those present to further the interest
of the patient in the consultation, examination, or interview, or per-
sons reasonably necessary for the transmission of the communica-
tion, or persons who are participating in the diagnosis and treatment
under the direction of the psychotherapist, including members of the
patient’s family.

(b) GENERAL RULE OF PRIVILEGE. A patient has a privilege
to refuse to disclose and to prevent any other person from disclosing
confidential communications, made for the purposes of diagnosis or
treatment of his mental or emotional condition, including drug or
alcohol addiction, among himself, his psychotherapiat, or persons who
are participating in the diagnosis or treatment under the direction of
the psychotherapist, including members of the patient’s family.

{c) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
claimed by the patient, by his guardian or conservator, or by the per-
sonal representative of a deceased patient. The person who was the
psychotherapist may claim the privilege but only on behalf of the
patient. His authority so to do is presumed in the absence of evidence
to the contrary

(d) EXCEPTIONS

(1) Condition an element of defense. There iz no privilege under
this rule as to communications relevant to an issue of the mental or
emotional condition of the patient in any proceedirg in which he re-
lies upon the condition as an element of his defense.

(2) Abused or injured child. There is no privilege under this rule as

106



1989] PSYCHOTHERAPIST PRIVILEGE

to any communication relevant to an issue concerning the abuse or
neglect of a child under the age of 16 years.

(3) National security interests. There is no privilege under this rule
as to any communication relevant to an issue concerning the national
security of the United States Government.

(4} Proper administration of justice. There is no privilege under
this rule as to any communication relevant to an issue which, in the
opinion of the trial court, is essential to the proper administration of
Justice.






THE SEAMY SIDE OF THE WORLD WAR I
COURT-MARTIAL CONTROVERSY

by Colonel Frederick Bernays Wiener, AUS (Ret.)*

I. INTRODUCTION

Every student of American military law is fully aware of the dis-
pute over the administration of the court-martial system that fol-
lowed the close of the shooting phase of World War 1. At least two
recent treatments have regarded that dispute as essentially a profes-
sional disagreement between two concededly outstanding military
lawyers, Brigadier General Samuel T. Ansell, Acting Judge Advocate
General during most of the war, and his chief, Major General Enoch
H. Crowder, the Judge Advocate General (JAG).!

Unhappily, this dispute extended beyond purely legal non-concur-
rence. The comprehensive hearings held before the Senate Commit-
tee on Military Affairs in 1919, entitled Establishment of Military
Justice,” demonstrate that the controversy was marred by intense
personal antagonism on the part of General Ansell, who not only
leveled a series of bitter accusations against his former chief, but
similarly assailed almost every individual, regardless of rank, who
had disagreed with him in the two years prior to the hearings. That
aspect of the underlying controversy has not until now been thor-
oughly recounted ?

Today, seventy years after the event, it is surely appropriate, sim-

“Ph.B., Brown University, 1927; LL.E,, Harvard University, 1930; LL.D., Cleveland.
Marshall Law School, 1969. Practiced law from 1930 to 1973, privately, in civilian
government service, and in the Army. His books include Briefing and Arguing Federal
Appeals (1961) and Civilians Under Military Justice (1967). This is his fifth appear-
ance in Military Law Review, His previous articles are: MacArthur Unjustificbly Ac-
cused of Meting Out “Victors' Justice” in War Crimes Cases, 118 Mil. L. Rev. 208 (1986);
Advocacy at Militery Law: The Lowyer's and the Soldier’s Faith, 80 Mil. L. Rev. 1
(1978); Courts-Martial and the Bill of Rights: The Original Practice, Mil, L. Rev. Bi-
cent. Issue (1975); Martial Law Today, 49 Mil. L. Rev. 89 (1970).

“Brown, The Crowder-Ansell Dispute: The Emergence of General Samuel T. Ansell,
35 Mil. L. Rev. 1 (1987); The Army Lawyer: A History of the Judge Advocate General's
Corps, 1775-1975, c. VII [hereinafter Army Lawyer Histary].

2Establishment of Military Justice: Hearings before the Subcommittee of the Senate
Compmittee on Military Affairs on 8.64, 86th Cong., Ist Sess. (1919) [hereinafter Hear-
ings].

“D. Lockmiller, Enoch H. Crowder: Soldier, Lawyer, Statesman, ¢. XIV (1958). Work
on the present paper has confirmed and indeed emphasized the view expressed 20 years
ago, see F. Wiener, Civilians Under Military Justice 229 n.8 (1967), that General
Crowder still badly needs an adequate biography.
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ply as a matter of history, to take a hard, objective look at what oc-
curred. The narrative that follows is drawn almost exclusively from
the printed hearings.

II. THE INDIVIDUALS PRIMARILY
INVOLVED

Samuel T. Ansell, a North Carolinian, was commissioned in the
infantry upon graduation from the U.S. Military Academy in 1899,
and received an LL.B. from the University of North Carolina in
1904.* He served two tours as an instructor in law at West Point, and
then was assigned as Assistant Judge Advocate at Headquarters,
Eastern Department, at Governor's Island.’ At that point, Colonel
Enoch H. Crowder, about to be appointed Judge Advocate General,
noticed the “very meritorious legal work performed” by then Captain
Ansell® and asked whether he would like to come into the Judge
Advocate General’s Office (JAGQ). Ansell replied that “that was his
life’s ambition.”” Accordingly, he was assigned to JAGO in 1912; he
became a major, judge advocate, in March 1913; and in May 1917 he
was promoted to lieutenant colonel.®

With the coming of World War I, Congress authorized temporary
promotions in higher grades, then characterized as National Army
commissions.® Under that authorization, two Regular Army judge
advocates became brigadier generals, One was Lieutenant Colonel
Walter A. Bethel, sixth in seniority under the JAG, then serving as
judge advocate of the Allied Expeditionary Force in France (and who
later became TJAG); the other was Lieutenant Colonel Ansell, ninth
in seniority.!® Inasmuch as General Crowder was simultaneously
Provost Marshal General (PMG) during the war, which then meant
not that he headed the military police, but that he directed the Selec-
tive Draft Act,'! it was Brigadier General Ansell who, from April
1917 until March 1919, except for a three-month absence in 1918 on
a trip to Europe, was Acting Judge Advocate General of the Army as
the senior officer on duty in the office.!?

“Army Register 1918, p. 16, 1. F. Heitman, Historical Register and Dictionary of the
United States Army (1803)

3Hearings at 52.

Promotion to Captain in 1906 (Army Register 1918, p, 16)

THearings at 1209,

®Hearings at 52; Army Register 1918, p. 16.

®Act of May 18, 1917, c.15, § 8, 40 Stat. 76, 81.

®Army Register 1918, pp. 15-16.

D, Lockmiller, supra note 3, ce. XI-XIIT

“2fearings at 52-53; Ex. 155, Hearings at 1078, setting forth the precise dates. From
April 20, to July 15, 1918, General Ansell was absent on an official trip to Europe.
Hearings at 747-748, Ex. 132-135, Hearings at 1035-1037
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A few words about General Crowder need to be inserted here, cer-
tainly for a generation that did not know Joseph. He was an 1881
graduate of the U.S. Military Academy, commissioned in the cavalry.
A participant in some of the final Indian campaigns, he received an
LL.B. from the University of Missouri in 1886 while serving there as
a military instructor. In 1895 he became a major, judge advocate,
and, while serving in the Philippines, became a general officer,
U.8.V,, for just ten days in 1901.'® In 1911 he became JAG, an office
he was to hold for 12 years;'* and in October 1917, he, zlong with all
other heads of staff departments, received a second star.!®

Justice Frankfurter of the U.S. Supreme Court, who while serving
as Law Officer of the War Department’s Bureau of Insular Affairs
from 1911 to 1914 worked side by side with Crowder, deemed him
“one of the best professional brains I've encountered in life.”*® New-
ton D. Baker, Secretary of War from 1916 to 1921, regarded Crowder
as “one of the best lawyers [ have ever been in contact with in a life of
25 years at the bar.”!"

Crowder’s estimate of his senior assistant was equally high to the
end, despite the latter’s subsequent personal attacks: “I do not know
of a more acute legal mind than Gen. Ansell has."'®

III. THE POWER PLAY

The first step in the ensuing drama was taken by General Ansell,
in order that he might place himself in a position where he could
become head of JAGO de jure, instead of simply being the most senior
officer on duty there and as such subject to existing policies and to the
approval of JAG.1®

F, Heitman, supra note 4; D. Lockmiller, supra note 3, ce. I-X. “U.8.V." is an abbre-
viation for U.8, Volunteers, a temporary as distinguished from Regular Army rank, in
both the Civil War and the Spanish War periods. It was available for both Regulars
and non-Regulars.

*4The Army Almanac 56 (1959).

¥ Act of Oct, 6, 1017, ¢.105, § 3, 40 Stat. 398, 411

1%Felix Frankfurter Reminisces 59 (H. B. Phillips, ed.. 1960).

Y"Hearings at 1342.

¥Hearings at 1210.

*  During the greater part of the war I was Acting Judge Advocate General,

in the sense that I was senior officer on duty in the department. That does
not mean that I was responsible for the policies of the office, since a man
succeeding by mere virtue of seniority can not be. In order to be responsi-
ble for the policies of the office 2 man must be appointed under section
1132 of the Revised Statutes as acting chief of bureau. . .. I was not in
charge of the policies of the office. I made no appointments to office during
the war,

Testimony of Mr. S.T. Anseil, Hearings at 52-53.
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On November 3, 1917, General Ansell suggested to General Crow-
der that, since the latter was normally absent on PMG business, he,
Ansell, should be named Acting JAG under the provisions of Revised
Statutes section 1132. This section provided: “During the absence of

the chief of any military bureau of the War Department, the Pres-
ident is authorized to empower some officer of the department or
corps whose chief is absent, to take charge thereof, and to perform the
duties of ... the chief of the department or corps ... during such
absence.”® General Crowder agreed the next day, subject to having
General Ansell “take up directly and in your own way with the
Secretary of War the subject matter of your letter of yesterday.”?!
General Crowder imposed that condition, because about sixty per
cent of the JAG’s business with the Secretary of War dealt with civil
matters and did not go through the Chief of Staff at all.22

Instead, General Ansell never discussed the matter with the
Secretary, but dealt directly with the Acting Chief of Staff, Major
General John Biddle, sending him a draft War Department General
Order under Revised Statutes section 1132, with a covering letter
stating that this step had the concurrence of the JAG.?® Such an order
was accordingly issued on November 8th, but was suspended from
publication in printed form.?*

Meanwhile, on October 30th, General Ansell commenced work on a
memorandum in which, as Acting Judge Advocate General, he under-
took to set aside the conviction of certain enlisted men of Battery
16th Field Artillery, “in the exercise of the power of revision con-
ferred upon me by § 1199, R.S.”? But, notwithstanding the October
30, 1917, date on that paper, it was held in JAGO and was not re-
ceived by The Adjutant General, its addressee, until the very date,
November 8th, that, “By direction of the President,” General Ansell
was appointed Acting JAG under Revised Statutes section 1132 in
War Department General Orders,?®

Briefly, the fourteen soldiers in question had been placed in arrest
by an inexperienced officer, and then ordered the next day to perform
duty. They refused because, under existing Army Regulations, no
person under arrest could be ordered to perform duty. In view of their

Ex. 55, Hearings at 898-99.

#1Ex. 56, Hearings at 899,

“2Hearings at 1212-18,

#Ex. 57, Hearings at 889.

Hearings at 53, 183; Ex. 58-62, Hearings at 899-901,
2Ex. 5, Hearings at 774-77

*Hearings at 731-32, §08
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concerted refusal to obey, which took place in the presence of the en-
tire battery, they were charged with mutiny. In fact, four of the four-
teen were acquitted, while sentences for the ten convicted involved
executed dishonorable discharges and terms of confinement ranging
from three to seven years.?’

General Ansell followed his October 30th paper on the Texzas
mutiny case to The Adjutant General with cne to the Secretary of
War, dated November 10th, setting forth his reasons why section
1199 conferred such a power on him.?® The views expressed in that
later document were indorsed by thirteen other judge advocates,?
some of whom subsequently withdrew their concurrence.®® Only
three of the thirteen were Regulars; the rest were individuals newly
commissioned from eivil life.

Section 1199 of the Revised Statutes, drawn from an Act of 1866
but actually reflecting two earlier measures, authorized the JAG of
the Army “to receive, revise, and cause to be recorded the proceedings
of all courts-martial, courts of inquiry, and military commissions, and
perform such other duties as have been performed heretofore by” that
officer.2*

General Angell argued that the JAG's power to set aside convie-
tions under section 1199 was supported by the meaning of the word
“revise” in numerous other contexts.*? And he asserted that his con-
clusion rested on the legislative history of the provision in question.®?

IV. HALF A CENTURY OF CONTRARY
PRACTICE: THE POWER PLAY THWARTED

Later, a few days after receiving that memorandum, the Secretary
of War sent for General Crowder, and asked how long he had been

“'General Court.Martial Order No, 1174, , Southern Dep't, Oc. 16,
1917; Hearings at T72-73.

“Ex. A, Hearings at 57-64; Ex. 32, Hearings at 839-46,

*Hearings at 64, 846.

3 Hearings a1 730, 807-09; Ex. 33, Hearings at 846-47.

Act of July 28, 1866, ¢.299, § 12, 14 Stat. 332, 334. Here are the earlier enactments:
1) Act of July 17, 1862, ¢.201, § 5, 12 Stat. 597, 598: “The President shall appoint . . . a
judge advocate general . .. to whose office shall be returned, for revision, the records
and proceedings of all courts-martial and military commissions, and where a record
shall be kept of all proceedings thereon.” 2) Act of June 20, 1864, c.145, § 6, 13 Star.
144, 145: "And the said judge advocate general and his assistant shall receive, revise,
and have recorded the proceedings of courts-martial, courts of inquiry, and military
commissions of the armies of the United States, and perform such other duties as have
g:retofore been performed by the judge advocate general of the armies of the United

ates.”

S2Hearings at 58-61, 840-42
Ssz’é:ggg‘ Globe, 37th Cong., 2d Sess., 3320-21; Cong. Globe, 39th Cong,, 1st Sess.,

113



MILITARY LAW REVIEW [Vol. 123

JAG. General Crowder answered, “A little over six years.” The next
question was, “Why have you not advised me of the existence of an
appellate power in the JAG to reverse, modify, or affirm sentences of
courts-martial?” General Crowder replied that there had never been
any such view on the part of any JAG.®* Until then, General Crowder
had not known of General Ansell’s memorandum.®®

In due course, General Crowder submitted a counter-memoran-
dum, which destroyed every aspect of General Ansell’s presen-
tation:*® 1) The rulings as to the meaning of “revise” in other enact-
ments had no application whatever to the proceedings of courts-
martial. 2) There is nothing in the legislative history of the statute
that is worthy of remark. 3) The administrative history of the depart-
mental practice over a period of fifty-five years is plainly to the con-
trary. 4) The single relevant ruling from the civil courts supported
that practice, a decision of the U.8. Circuit Court for the Northern
District of New York, then unreported, but “found pasted in our office
file of the Federal Reporter.”*” General Ansell admitted knowing of
that decision since 1902, “which for the moment and perhaps of it
utter lack of authority I had forgot.”*® It was ultimately reported in
19195

With those conflicting views before him, Mr. Baker, an active prac-
titioner prior to his 1916 appeintment as Secretary of War, “ex-
amined the whole question then individually, personally going to the
library of the Judge Advocate General's Office for my authorities, and
decided the question”*” as follows: “The extraction of new and large
grants of power by reinterpreting familiar statutes with settled prac-
tical construction is unwise. A frank appeal to the legislature is
wiser.”! A longer memorandum to the same effect, after General
Ansell had submitted a further brief,*® was no different: “It is im-
possible not to admire the earnestness and eloquence with which
Gen. Ansell presents his view. For the most part, however, the argu-

**Hearings at 1342-43, 1208,

*Hearings at 1203

**Ex. B, Hearings at 64-71; Ex. 34, Hearings at B47-54.

3"Hearings at 1214-13

3*Ex. 38, Hearings at 865, 873,

*Ex parte Mason, 256 Fed. 384 (C.C.N.D.N.Y. 1882}, This decision is erroneously
attributed to “the Circuit Court of Appeals for the Northern District of New York” in
Brown, supra note 1, at 5, an erzor repeated in Army Lawyer History, supra note 1, at
129. There were of course no Circuit Courts of Appeals prior to the Act of March 3,
1891, ¢ 517, 26 Star. 826

“°Hearings at 1343

“Hearings at 71, 117.

“*Ex. C., Hearings at 71-85; Ex. 36, Hearings at 863-64; Ex. 38, Hearings at 865-79.
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ment runs to the necessity of the power rather than to its
existence.”#?

At about this time, on November 17th, Secretary Baker asked
General Crowder to devote more of his time to JAGO, “where I have
learned so confidently to rely on you.”** The next day, General Crow-
der replied that he thought he could divide his time equally between
PMGO and JAGO.*> Upon receipt of that reply, on November 19th,
the Secretary of War cancelled the order making General Ansell
Acting JAG under Revised Statutes section 1132,*°

V. WAR DEPARTMENT MOVES IN THE
DIRECTION OF MILITARY APPELLATE
REVIEW

A little later, the War Department presented to Congress a pro-
posed amendment to Revised Statutes section 11989, conferring upon
the President direct appellate power to set aside court-martial
proceedings.” No action was ever taken on that request, which
General Ansell did not favor, and which, he later asserted, had not
been prepared in good faith *®

Meanwhile General Crowder, who agreed with General Ansell that
the record in the trial of the Texas “mutineers” was legally insuf-
fleient to sustain a convietion for mutiny, took steps to restore those
soldiers to duty from their confinement in the Disciplinary Barracks.
They were accordingly restored to duty on January 5, 1918, without
any loss of pay.*® The Inspector General, Major General John L.
Chamberlain, had proposed this same course as an exercise of
clemency,

At about this same time, General Orders 169 of December 29, 1917,
had directed that no death sentences be executed in the United States
until after review by JAG,> and General Orders 7 of January 7,
1918, established boards of review in that office that would similarly
review not only death sentences but also those involving dismissals
and dishonorable discharges.® In addition, in order to expedite the

**Ex. G, Hearings at 90-91; Ex. 52, Hearings at 893-94.
““Ex. 64, Hearings at 901; Hearings at 1213.14.

“SEx. 65, Hearings at 902; Hearings at 1214,

“Ex. 63, Hearings at 901; Hearings at 1214,

“"Ex. 41, Hearings at 881-84; Ex, 48-51, Hearings at 888-93.
“*Hearings at 110-13, 115, 826, 1226-27, 1235.

“Hearings at 779-82, 1224-28,

Hearings at 728; Ex. 6, Hearings at 778

S1Ex. 53, Hearings at 894-95.

52Ex. 54, Hearings at 897-98.
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review of similar cases arising in the Allied Expeditionary Force in
France, a branch office of JAGO was established there.5® The officer
appointed to head that new installation was Lieutenant Colonel Ed-
ward A. Kreger, one file senior to General Ansell on the permanent
JAGO roster, who was promoted to brigadier general for his new
assignment.® (In due course he too became TJAG.)

The record plainly shows that, despite the circumstance that
General Orders 7, which was rested on the President’s power under
Article of War 38 to prescribe rules of procedure for courts-martial,
provided substantially the same appellate relief that General Ansell
had inferred from section 1199 of the Revised Statutes, in fact he
constantly criticized all proceedings under General Orders 7.5 And,
as one of his subordinates later testified,

whenever an officer went to Gen. Ansell to discuss any
proposed action in a court-martial case the discussion was
almost certain, before it was finished, to resolve itselfinto an
argument on his part in support of his construction of the
word “revise”, so that that was intruded in almost every le-
gal discussion.”®

As General Crowder put it after General Ansell had publicly attacked
him, “his attitude seems to have been that of a man who would put
cut a fire with his own hese or would otherwise let the building
burn, "7

From April to July 1918, General Ansell was sent_ab'mad to study
the operation of the war laws of America’s allies.® In his report,
General Ansell said:

I have been surprisingly struck with the prevision with
which the office of the Judge Advocate General of our Army
has been administered for the past several years, including
the period of this war. Without particular opportunities for
so doing, and without the advantage of actual war experi-
ences had here, it has anticipated necessities of administra-
tion which as a rule only experience develops; and, more re-

**Ex. 73-90, Hearings at 959-77; General Orders No. 84, War Dep't, Sept. 11, 1918
(Ex. 91, Hearings at 978), as amended by General Orders No. 41, War Dep't, March 25,
1919 (Ex. 108, Hearings at 994)

*Army Register 1918, p. 15.

S°Ex. 42, Hearings at 884-85; Ex. 137, Hearings at 1042-44; see generally testimony
of Colonel E.G. Davis, Ex, 20, Hearings at 807-19.

®Hearings at 829.

5"Heorings at 1218

S%Hearings at 747-48; Ex. 133-35, Hearings at 1035-37.
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markable still, there is a surprising consonance between the
principles of administration which our office had recom-
mended to be adopted and which doubtless in the end will be
adopted in the department and those principles which are
found to be an approved basic part of the military adminis-
tration of the allied nations.®®

VI. STRANGE REACTION TO PUBLIC
COMMENDATION

On January 2, 1919, General Crowder recommended General
Ansell for an award of the Distinguished Service Medal, “For espe-
cially meritorious and conspicuous service as Acting Judge Advocate
General of the Army, whose broad and constructive interpretations of
laws and regulations have greatly facilitated the conduct of the war
and military administration.” That decoration was accordingly
conferred.®

But, shortly afterwards, General Ansell commenced a personal
attack on General Crowder and on the wartime operation of the en-
tire military justice system, beginning with a letter to Congressman
Burnett, which was published on February 19th.5! Other members of
the Congress, notably Senator Chamberlain of the Military Affairs
Committee, made similar attacks on the wartime court-martial sys-
tem, with detailed instances that had obviously been supplied by
General Ansell® Yet, as General Crowder later testified—under
oath—*I had no adequate warning from him of the conditions which
he has sensationalized before the country.”®®

All of this, as General Crowder further said, “created an impossible
situation.”® Accordingly, on March 10th, Ansell was demoted to his
permanent rank of lieutenant colonel,® and was relieved of all duties
relating to military justice except as to clemency matters.%® A few
months later, on July 21st, Lieutenant Colonel Ansell resigned from
the Army.57

**Hearings at 767,

*°Ex. 133, Hearings at 1070-71; General Orders No. 18, War Dep't, Jan. 27, 1918;
Hearings at 1262,

©'Bx, 29, Hearings at 906-10; Ex. 164, Hearings at 1118-21.

®2Ex. 162, Hearings at 1091-96.

®Hearings at 1221. For General Crowder being sworn at his own request prior to
testifying, see Hearings at 1184

‘Hearings at 1282

3Ex, 155, Hearings at 1073, 5.

D). Lockmiller, supra note 3, at 205.

"Hearings at 52
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VII. THE INSPECTOR GENERAL’S
INVESTIGATION

Earlier, Secretary Baker had directed Major General Chamberlain,
The Inspector General (TIG), to investigate the controversies with
regard to the administration of military justice during the war that
had commenced with the difference of opinion regarding the construe-
tion of section 1199—but not to inguire into the legal question in-
volved in that difference, which the Secretary had definitively
settled.®® Two months later, on May 8th, General Chamberlain sub-
mitted a comprehensive report, which, including exhibits and verba-
tim testimony of no less than twenty-one witnesses, extends to nearly
400 printed pages in small type.®® But TIG got no help from Lieuten-
ant Colonel Ansell; he declined to testify “inasmuch as I believe the
purpose of [this investigation] is to lay a foundation for disciplinary
action against me.””®

Hearings on Senator Chamberlain’s bill, 8.64, “A Bill to establish
military justice,” which Mr. Ansell had drafted,” began on August 2,
1919. The first witness on the bill, a retired Regular officer, de-
nounced the court-martial system then in effect in rounded terms.
Before long, however, he undercut that measure’s proposed Articles
of War 5 and 6, which proposed that privates should try privates and
noncommissioned officers try noncommissioned officers. Said Major
J.E. Runcie, “I would not expect to find judicial characteristics of a
high order among enlisted men.”"?

He was followed by Mr. Ansell, whose testimony inclusive of ex-
hibits fills 244 pages.’® His remarks reflected substantial inaccu-
racies.

General Chamberlain's report to the Secretary of War was notably
even-handed. Thus, he determined that responsibility for the
issuance of the order appointing General Ansell Acting JAG under
section 1132 “without reference to the Secretary of War and without
his knowledge, rests with the then Acting Chief of Staff, and not with
Gen. Ansell.”’* With respect to the differences between General
Orders 7 and General Orders 84, the latter of which established the

“Ex. 1, Hearings at 770-71

®Hearings at 726-1121. The witnesses are listed at id. 728-29,
"Hearings at 727; Ex. 27, Hearings at 833.

"Hearings at 102.

"Hearings at 42

"Hearings at 51-294.

"Hearings nt 732
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branch office in France, he determined that, because the latter “was
issued without its provisions being fully understoed and concurred in
by the Chief of Staff and the Secretary of War, responsibility rests not
with Gen. Ansell but with the office of the Chief of Staff.”” But TIG
enumerated three separate instances where General Ansell’s state-
ments had been demonstrably erroneous.

1) “[General Ansell’s] statement, repeatedly made, that General
Orders No. 7, adopted to carry out the very views which he himself
first advocated, were ‘an administrative palliative’ is not in accord
with the facts and is another instance where the public has been
misled.”™®

2) “From the records and from all available evidence, it appears
that Gen. Ansell’s statement that, from November, 1917, to April,
1918, he had nothing to do with the administration of milita*y justice
and that the proceedings did not come over his desk, is not .n accord
with the facts. On the contrary, it appears that his initiative and au-
thority as senior assistant remained undisturbed and that he was in
no degree hampered in any changes which, within the law, he desired
to make,”??

3) The facts, “stripped of all elements of uncertainty, lead to the
conclusion that Gen. Ansell’s statements, as to his attitude and activ-
ities in connection with the [four death cases from France that re-
quired Presidential confirmation] are misleading and widely variant
from the facts,”™ Secretary Baker's subsequent testimony reflected
agreement with TIG: “Gen. Ansell’s that it was Yy
for him to bestir himself to prevent execution of those sentences has
no basis whatever in fact. He may have bestirred himself, but my
action was without the least knowledge of any opinion or action of
his, "™

‘“Hearings at 740.

"Hearings at 737,

7 Hearings at 743

"Hearings at 747. Two soldiers had been convicted in France of sleeping on post
while posted as sentinels, and two others of disobaying the orders of their superior
officer. All four were sentenced to death, but under Article of War 48(d) of 1916 death
sentences for those offenses could not be confirmed by any authority lower than the
President. For summaries, see TIG's report at Hearings, 743-47, and Ex. 110-132 at id.
1006-35. Secretary Baker's to the President clemency
and the President’s action adopting that recommendation are at Ex. 125-130, Hear-
ings, 1030-35, and are repeated at id, 1351-55. General Pershing had recommended
that all four sentences be executed, Ex. 114, Hearings at 1010, but he does not mention
those cases in his memoirs. See J. Pershing, Experiences in the World War (1931).

"Hearings at 1355,
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VIII. ANOTHER AND POSSIBLY
INNOCENT MISSTATEMENT

The record discloses a further misstatement by then Mr. Ansell,
which may indeed have been an innocent one. This requires some
background to place it in context.

In August 1917 numerous members of the 24th Infantry, one of the
four Regular Army regiments that were required by law to be com-
posed of “colored men,”®” rioted on the streets of Houston, Texas. No
less than fifteen civilians were killed in the disorder that ensued. On
November 1st, a general court-martial was convened by the Com-
manding General, Southern Department, to try sixty-three of those
soldiers, who were charged with mutiny and murder.®*

At the conclusion of the trial early in December, five of the accused
were acquitted. Four were sentenced to short terms, forty-one to life
imprisonment, and thirteen sentenced to be hanged. Those thirteen
were hanged the next morning, the first mass execution under Amer-
ican military law since the recaptured San Patricio deserters were
executed during the Mexican War.®?

Until the news of the multiple hangings at Houston reached the
Washington papers, no one in the War Department had even known
of the trial. One contemporary on duty there later testified that this
news “came as something of a shock to the War Department,’®®
another that it landed there “with a dull thud.”®*

But what had heen done was entirely legal under the newly
enacted 1916 Articles of War. A department commander in time of
war was authorized to confirm death sentences in cases of murder and
mutiny. Where, as in the Houston case, the confirming authority had
himself convened the court-martial, no action additional to his origi-
nal approval was required, and the law imposed no prior legal review
by any staff officer, much less any reference to the War Depart-
ment.5

The daily record of that trial had been reviewed on a day-to-day
basis by the department commander’s judge advocate. He had found

°R.S. §§ 1104, 1108,

& Army Lawyer History, supra note 1, at 125-27.

*214.; C. Elliott, Winfield Scott; The Soldier and the Man 517, 546 n. 27, 555-56
1937

®Hearings at 809

4This quotation is from the late Colonel William Cattron Rigby, JAGD.

83Article of War 48 of 1916; Manual for Courts-Martial, 1917, ch. XVI
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it legally sufficient as to the thirteen sentenced to hang.®® And later,
when the record ultimately reached JAGOQ, it was there, on January
29, 1918, also found legally sufficient.®”

But it was the Houston case that produced General Orders No. 167,
dated December 29, 1917, which prohibited the execution of any
death sentences in the United States until after review in JAGO.*®
The Houston case also produced General Orders No. 7, on January 17,
1918, establishing the appellate system of examination by boards of
review prior to the execution of any court-martial sentence extending
to death, dismissal, or dishonorable discharge.3®

‘With this background filled in, we turn to Mr. Ansell’s Senate Com-
mittee testimony of August 26, 1919. He there presented a memoran-
dum he had previously sent General Crowder, on the very day that
the Houston executions were reported in the Washington Post, enti-
tled “Evidence of inefficiency of Maj. Gen. Jchn W. Ruckman, com-
manding the Southern Department . . . and of Col. George M. Dunn,
JAGD, the judge advocate upon the staff of Gen. Ruckman.” This
communication said, in pertinent part:

3. Yesterday we were apprised, through the public press
and for the first time, that Gen. Ruckman had proceeded
summarily to execute the sentences of death in the case of 13
negro soldiers recently tried in his department. ... Under
the circumstances of this case the action taken by this com-
mander was such a gross abuse of power as justly to merit
the forfeiture of his commission.

4, I must assume that this general officer has sought and
acted upon the advice of his judge advocate, Col. Dunn, and
that this officer therefore has, in the same degree with
General Ruckman, manifested his incompetence at a critical
time *®

Brigadier General Ansell, as he then was, requested General Crow-
der to bring those views to the attention of the Chief of Staff and of
the Secretary of War, but later told the Senate Committee that no-
thing was done in consequence of that communication.

Here the answer is, first, that there was no reason whatever to pro-
ceed against Colonel Dunn. That officer’s conclusion, based upon ex-

*Hearings at 1125

¥ Hearings at 1125-26.
“Note 51, supra.
2Nate 52, supra.
Hearings at 130-31.
®1Hearings at 131.
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isting law and upon current daily review of a record of trial that final-
ly included nearly 2,200 pages of testimony, was later approved by
Colonel James J. Mayes, then Acting JAG, with the comment that
the record had been “singularly free from evidence that is irrelevant
or of doubtful competency.”® Nor had there been any rush to judg-
ment; following the cenclusion of the testimony, the court had spent
several days considering its findings and sentences.®®

As to General Ruckman, action was indeed taken, quite contrary to
Ansell’s testimony. He was discharged from his National Army com-
mission as major general, reduced to his permanent rank of brigadier
general, and relieved from command of the Southern Department.®*

Both steps took place in May 1918, Because that month fell in the
interval that General Ansell was in Europe, April 20th to July
15th,% it is accordingly entirely possible that he was never contem-
poraneously advised of the action that the War Department took in
consequence of General Ruckman's obvious utter lack of judgment.

The result is that Ansell’s statement that no action was ever taken
on his December 1917 recommendation with respect to General Ruck-
man may well have involved a wholly innocent mistake.

IX. THE 1919 SENATE HEARINGS

No such excuse can be ventured with respect to the rest of Ansell’s
1919 presentation. Not only was it inaccurate, it was marked by
vituperative comments directed at virtually every individual who
had disagreed with him at any time from 1917 to 1918, or who had
exposed his own economy in the use of truth. Thus, according to his
Senate testimony, “the weakest grade in the Army of the United
States is the grade of general officers. . . . [MJany of cur generals are
jokes to everybody else in the world except ourselves and them-
selves."® The Inspector General was assailed as “thoroughly reac-
tionary,”®” and as one “whose views savor of professional absolut-
ism "®® Secretary Baker was similarly targeted as “thoroughly reac-
tionary.”®” Indeed, Ansell even attacked one of the latter’s predeces-

Hoarings at 1126-26.

©Hearings at 1126

#4Order of Battle of the United States Land Forces in the World War (1917-1919)
Zone of the Interior 602 (1949); Army Register 1918, p. 8.

*Note 12, supra.

%Hearings at 121,

"Hearings at 116, 173

% Hearings at 123

#Hearings at 110,

122



19891 WORLD WAR I CONTROVERSY

sors as Secretary of War, ex-President William Howard Taft, for
allegedly perverting “his power to the furtherance of a plan ... to
maintain the existing vicious system of military justice and to do me
great personal injury.”'%® And there was much more, all of it avail-
able in the printed hearings for anyone interested in variations on
the ex-general’s theme of defamation and calumny. As Secretary
Baker summed up the matter, Ansell “not only disagreed with his
superiors, he slandered all his superiors.”*%

There were indeed provisions that looked to the future in the mili-
tary justice bill that Ansell drafted for Senator Chamberlain. But it is
impossible to examine the nearly 1,400 pages of the hearings on that
measure—and the present writer has read every word in that volume
on four different occasions over the years—without concluding that
Samuel T. Ansell was engaged in a virulent and vindictive vendetta
against the particular individual who was first his sponsor, and who
then became the principal benefactor of his military career. It was to
General Crowder that Ansell owed his status as a judge advocate, his
promotion to general officer rank, and his Distinguished Service Med-
al for wartime service—the lapel insignia of which always graced his
attire in later years.1%?

‘When General Crowder appeared before the Senate Subcommiittee,
he was asked this question by its Chairman, Senator Francis E. War-
ren of Wyoming: “In your examination of the case, or of this evidence,
and your alluding to your relations to Gen. Ansell, is it with any
feeling of enmity between you, or is it a review of legal points, apart
from any feeling?”**® Here was General Crowder’s reply:

I'want to say right now that I do not know of a more acute
legal mind than Gen. Ansell has. He is a very able man, and
has rendered the department, and me, conspicuous service.
Our relations for the next four years [after March 1912] were
as intimate as relations well could be between officers who
worked in daily contact with each other and what those rela-
tions were is evidenced by some letters I received from him.
Those I think are the most convincing answer that could be
made to your question.

Ordinarily I would hesitate to utilize these letters which,
though not marked personal, breathe a personal relation,
and a man ordinarily keeps such on his private files. Howev-

19°Heqrings at 1269,

1% Hearings at 1366. Evidence supporting Secretary Baker's conclusion can be found
at Hearings at 1268-73, 1261-1314, 1323-38.

%2Author’s personal observation in 1948-1949

1% Hearings at 1209.
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er, these letters do establish a fact responsive to your in-
quiry, viz, that the most cordial, intimate personal and of-
ficial relations existed between Gen. Ansell and myself, after
four years of daily contact, and that these four years of our
relations can be dismissed from your mind as furnishing any
incident whatever out of which the vindictive hostility he
has recently expressed toward me could have grown, and by
necessary inference negative many of the personal allega-
tions against me that he has recently made 1%

Why then did Ansell turn so viciously against the single person to
whom he was most indebted for his professional advancement over
the years?

X. A PROVISIONAL EXPLANATION

The key to solution of the enigma just posed is to be found in the
chronological coincidence of Ansell’s actions under two separate sec-
tions of the Revised Statutes. On October 30, 1817, he signed a
memorandum purporting to set aside the sentences that a court-
martial had adjudged in the Texas mutiny case; and he did this under
the asserted power of the JAG under section 1199. As an Army officer
of eighteen years’ commissioned service, and as one on duty in JAGO
for five years, he surely knew that no such power had ever been exer-
cised. Indeed, he had known for fifteen years of the only judicial deci-
sion on the matter and that had denied the existence of any such
power. At any rate, he postponed transmission of the October 30th
paper until, with General Crowder away managing the Selective
Draft, he could himself direct—and change—all existing policies
without reference to his absent superior. Accerdingly, on Nevember
3rd, he set in motion his request for designation as Acting JAG under
section 1132,

General Crowder agreed, subject to General Ansell’s discussing the
matter directly with the Secretary of War—the one step General
Ansell failed to take. So, on November 8th, the desired order was
issued-—and it was not until that precise day that the paper purport-
ing to set aside the conviction of the Texas “mutineers” reached The
Adjutant General, General Ansell's more lengthy memorandum
arguing that section 1199 conferred such power bears the date of
November 10th.

On its face, that longer paper bore the concurrence of thirteen other
officers, all but three of them newly commissioned, and who in con-

Y“Hearings at 1210,

124



1989] WORLD WAR I CONTROVERSY

sequence could not have known independently that the unbroken
practice of fifty-five years was directly contrary to General Ansell’s
conclusion. Without doubt, the most outstanding of the baker’s dozen
in agreement with General Ansell was Major (ultimately Colonel)
Eugene Wambaugh, on leave from teaching constitutional law at the
Harvard Law School. But his separate memorandum in respect of the
broader interpretation of section 1199 reflects no familiarity with the
long practice thereunder, and after careful scrutiny quite fails to
convince,10%

Significantly, although General Ansell had solicited the assent and
signatures of ten officers new to both the practice and the precedents
of military law, he never submitted to General Crowder for comment
his own newly vouchsafed interpretation of section 1199—and that
was the officer with whom he had worked closely for five years, who
then had been an Army judge advocate for over twenty years, and
served as Judge Advocate General for over six years. Instead, feeling
himself securely independent in the new status with which the two-
day old order under section 1132 had invested him, General Ansell
bypassed, deliberately so on the evidence, the single individual who
had not only been his chief but who was responsible for his becoming
first a judge advocate, then a general officer, and finally Acting Judge
Advocate General of the Army.

Ultimately, Secretary Baker, after personal library examination of
the authorities, rejected General Ansell’s expanded interpretation of
the statute. But, some days earlier, just after hearing from General
Crowder that the unbroken practice of JAGO had been contrary to
the view advanced by his senior assistant, and that he had never even
seen the Ansell memorandum, the Secretary requested General
Crowder to devote more of his own time to JAGO. When the latter
replied that he could do so, the Secretary revoked the order making
General Ansell Acting JAG under section 1132. The only conclusion
that can possibly be drawn from those last three uncontroverted steps
is that, taken together, they reflected Mr. Baker’s loss of confidence in
General Ansell.

Plainly, therefore, the latter’s power play had failed. But, equally
plainly, that failure rankled, more and more as time went on. No
matter what the precise subject matter of any office discussion on
military justice matters thereafter, General Ansell invariably re-
turned to and reargued the scope of section 1199. No substitute would
satisfy him. He opposed the War Department proposal to amend sec-

'%Ex. B, Hearings at 86-88
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tion 1199 so that it would plainly conform to his originally stated
views. And he consistently opposed General Orders No. 7, which very
largely attained the results he had first proposed.

Judge 8.8. Gregory, chairman of the American Bar Association
committee that reported on the Ansell proposals—and author of that
committee’s minority report, which in some respects was more favor-
able to those proposals than was the majority report*“®—wrote as fol-
lows to the Association’s President

General Ansell . . . is a man with a grievance. He feels that
he has been unjustly treated by the military authorities. .
[Tlt seemed to me to be rather inconsistent with efficiency
either in the Army or elsewhere to keep a man at the head of
an important department who was continually railing at ev-
erybody in that department and denouncing its methods
publicly and consistently, and also criticizing with great
severity, and, as it seems to me, sometimes with marked in-
justice, his official superiors.*®?

The consequence of all the facts reviewed above was that, having
failed in November 1917 to supersede his sponsor and longtime
friend, having failed in January 1918 and thereafter to obtain, in
precisely the way that he had originally formulated it, the precise
mechanism of appellate review for which he had argued, Ansell be-
gan to hate his friend and benefactor. Examination of Ansell’s 1919
testimony and outside speeches'%® demonstrates convincingly that
“hate” is not too strong a word.

Does psychiatry have a label for such behavior? Upon inquiry, I
found that it does; that profession calls it an Adjustment Disorder,
and some of its members would fine-tune that diagnosis to read
“Adjustment Disorder with Mixed Disturbance of Emotions and
Conduct. ™%

Those more partial to blunt description might see in the conduet
detailed above the obvious manifestations of a blemished character.
But whether one prefers the elaborate classifications of contemporary
medicine, or opts instead for Victorian characterizations of dis-
esteemed behavior, the following clearly emerges.

Disagreements over the rules that should govern individual or

“98D, Lockmiller, supra note 3, at 212; Hearings at 1237-38

*9"Henrings at 1178-82,

1% Hearings at 51-294; D. Lockmiller. supra note 8. at 200-01, 204

Tnformation provided by a practicing psychiatrist, a Captain (Medical Corpsi,
USNR (Retired), who reached his conclusion after examination of the narrative above
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group relationships are invariably complex matters, so that it is im-
possible without sacrifice of accuracy to divide the whole of any dis-
pute into neatly packaged but separated parts. Whenever personali-
ties and personal hostility have significantly intruded themselves
into the conflicting arguments being advanced, those factors simply
cannot be ignored if the account of the entire contention is to be en-
tirely authentic.

Earlier recitals of the World War I court-martial controversy have
largely ignored, or at least substantially downplayed, the personal
factors involved in the disagreements that were then widely aired.
Close study of the well-nigh infinite details of that dispute, now
undertaken for a fourth time over a period of more than fifty years,
leads this author to three determinations:

First, it is wholly inaccurate to present that controversy as simply
a professional difference of legal opinion.

Second, although it is crystal clear that the 1916 Articles of War
were deficient, particularly in undertaking to govern a noncareer
Army raised by compulsion, it is equelly inaccurate to portray the
subsequent disagreements about necessary revisions as a melodrama
whose 1919 protagonist can be excused his whirling dervish conduct,
and can now be deemed wholly vindicated, simply because some of his
proposals were ultimately adopted by a later and presumably wiser
generation.

Third, the facts summarized above have been extracted from a
document of 1,400 pages, about a third of them in fine print. Those
facts inescapably demonstrate the impact of the rejection of his own
carefully crafted scheme for magnified authority upon the distinctly
flawed personality of Samuel T. Ansell.

The foregoing is, obviously, a harsh judgment. But the evidence of
record in its support is overwhelming, and the chronology is utterly
damning.

General Ansell's memorandum setting aside the convictions in the
Texas “mutiny” cases was dated October 80, 1917.1'° As a judge adva-
cate whose service in the Army’s law department had then extended
to thirteen years,'!! he certainly knew that this was an entirely new
departure from the existing practice; and he also knew, as his later
testimony discloses, that, as Acting JAG simply on the basis of
seniority, he was not empowered to alter existing policies''?

HOEx. 5, Hearings at 774-77.
"1Hearings at 52. See supra text accompanying notes 4-12
128ce supra note 19.
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So, four days later, on November 3rd, he set in motion the steps
designed to lead to his appointment as Acting JAG pursuant to sec-
tion 1132 of the Revised Statutes, a status that would enable him to
change all existing policies.'!? The War Department General Order
making that appointment was issued on November 8th,!'* and it was
not until that precise day that General Ansell’s October 30th memo-
randum reached The Adjutant General ' But—and this is highly sig-
nificant—at no time prior to November 10th, the date of his more
elaborate memorandum to the Secretary of War,*'® did General
Ansell ever show either document to General Crowder, the chief he
was seeking to replace.’*”

General Ansell’s obviously backhanded power play ultimately
failed, primarily because the legal authorities upon which he sought
to justify his divergence from the practice of over a half century were
found to be inadequate by Secretary Baker, who personally examined
in the library all of the references cited.**® Plainly, it was General
Ansell’s failure to impose his views that soured all of his later actions,
culminating in his ad hominem attacks on the single individual to
whom he owed all the career success he had attained, his chief, Major
General Crowder.

The Army’s old-line judge advocates never forgave Ansell for that
disloyalty.!*®

115See supra text accompanying notes 20-23.

4Hearings at 53, 783; Ex. 58-62, Hearings at 838-46

YSHearings at 731-32, 808.

“8Ey. A, Hearings at 57-64: Ex. 32, Hearings at 839-46

"Hearings at 1203, 1342-43.

Hearings at 1343

1190n November 5, 1934, the Supreme Court held, in Long v. Ansell, 292 U.S. 76
(1934), that the freedom from arrest conferred on members of Congress during sessians
of that body by U.S. Const. art. 1, § 8, cl. 1, did not immunize them from the service of
civil complaints—in that instance an action for defamation brought by Ansell against
Senator Huey Long of Louisiana.

At that time I was an Assistant Solicitor in the Department of the Interior, and knew
absolutely nothing about any of the matters discussed in this article. The Supreme
Court decision appeared in the evening paper, which I obtained outside the building
At that point I encountered the Governor of Puerta Rico, General Blanton Winship,
who had retired as TJAG the year before, and with whom I had a very cordial rela-
tionship fellowing numerous official contacts. Thinking in my total ignorance that the
forensic success of one former judge advocate would be of interest to another former
judge advocate. I mentioned the Supreme Court decision to Governor Winship. At the
mere sound of Ansell’s name, the Governor's features simply froze.
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SOVIET MILITARY JUSTICE AND THE
CHALLENGE OF PERESTROIKA

by Captain Jody M, Prescott*

L. INTRODUCTION

Under the leadership of General Secretary of the Communist Party
of the Soviet Union (CPSU) and President Mikhail Gorbachev, the
Union of Soviet Socialist Republics (USSR) is currently embarked
upon an ambitious reform effort, known as perestroika (restructur-
ing).' The emphasis of perestroika is on economic reform and corre-
sponding improvements in economic law, as means to resolve the
Brezhnev era’s legacy of slow economic growth and its attendant
shortages of housing, food, and consumer goods.? In his opening
address before the recent 19th CPSU Conference, General Secretary
Gorbachev stressed that the success of perestroika depends upon the
ability of the Soviet government to create a socialist state charac-
terized by the rule of law in all areas.? Certain Soviet jurists describe
this form of government as a “socialist constitutional state.’*
Although efforts to create such a state in the USSR have not kept
pace with developments in the area of economic reform, they have
resulted in some new laws that grant Soviet citizens greater legal and

*Captain, Judge Advocate General's Corps, Currently assigned at Government
Appellate Division, U.S. Army Legal Services Agency, Falls Church, VA. B.A., Uni-
versity of Vermont, 1983;J.D., University of Maine, 1986. Graduate of the 111th Judge
Advocate Officer Basic Course, 1986. Member of the bars of the State of Maine, the U 3.
Court of Military Appeals, and the U.8. Army Court of Military Review. Author of
United States v. Holt: The Use of Providence Inguiry Information During Sentencing,
The Army Lawyer, Apr. 1988, at 34, This article is based upon a paper submitted in
partial fulfillment of the Graduate Law Program at the Georgetown University Law
Center. The author wishes to thank Captains Donald Hitzeman, Bryant Snee, and Vito
Clementi (U8. Army, Judge Advocate General’s Corps) for their editorial assistance,
and Professors Arthur Bregmen, Lisa Granik, and Viktor Mozolin (Georgetown Uni-
versity Law Center) for their helpful comments and suggestions.

140 The Current Digest of the Soviet Press no. 21 at 1-10 (June 22, 1988) [hereinafter
CDSP]. CDSP, Foreign Broadeast Information Service, Daily Report, Soviet Union
[hereinafter FBIS-SOVI, and Joint Publications Research Service, Soviet Union, Mili-
tary Affairs (hereinafter JPRS-UMAY, are compilations of translated information from
various foreign media sources.

FBIS-SOV-88-128, July 5, 1988, at 143-44; 88-018, Jan. 28, 1988, at 54.

“FBIS-SOV-88-127, July 1, 1988, at 24. Although the isaue was not explicitly ad-
dressed in Gorbachev’s speech, it is clear that meaningful legal reform in the Soviet ju-
dicial system can only be accomplished at the expense of the CPSU's broad and per-
‘haps unofficial power over the operation of the Soviet legal system. FBIS.SOV-85-128,
July 5, 1988, at 13941

*A sacialist constitutional state is defined as “a state that creates acts, is directed by
them, and submits itself to them.” FBIS-SOV-88-018, Jan, 28, 1988, at 56.
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civil rights, such as the ability to appeal administrative actions® and
the right to engage in more varied forms of public demonstration,®
Further, Soviet legal scholars and officials continue to promote such
additional reforms as permitting the USSR Supreme Court to exer-
cise the power of judicial review, dramatically curtailing the use of
the death penalty,” and the decriminalization of many activities, such
as certain forms of political expression currently prohibited under the
state slander and anti-Soviet agitation and propaganda laws.®

At least as important as the broad legal reforms under consider-
ation are the more technical measures being discussed and put into
effect to improve the efficiency of the investigatory and judicial
systems.® Currently, the operation of the investigatory and judicial
systems is uneven at best, both in terms of work product and quality
control supervision. Soviet officials and commentators have accurate-
ly perceived that the extent to which legal reform can be achieved in
the Soviet Union will be determined in large part by the efficacy of
the mechanisms for its administration.

Although the course of legal reform in the Soviet Union remains
uncertain, civilian reforms are likely to have an effect upon Soviet
military justice, for the Soviet military and civilian judicial systems
are very closely integrated'! and share similar problems. Further,
the historical development of Soviet military law, particularly the
broad reforms adopted in the late 1950’s, demonstrates that the
Soviet military justice system is responsive to civilian legal reform
efforts.'? This article will present an overview of the Soviet military
justice system as it is presently organized and intended to function.
Problem areas within the Soviet military justice system will be ex-
amined within this context, for such an overview accurately describes

*See Quigley, The New Souiet Law on Appeals: Glasnost’ in the Soviet Courts, 37 Int.
& Comp. L. §. 172-177 (1988)

°FBIS-SOV-88-149, Aug. 3, 1988, at 56:59.

"FBIS-SOV-88-018, Jan. 28, 1988, at 54-36

SFBIS-SOV-88-080, Apr. 26, 1988, at 52

9FBIS-SOV-88-128, July 5, 1988, at 140

2®According to V, Terebilov, Chairman of the USSR Supreme Court, the basic docu-
ments pertaining to planned legal reforms were to be published by the end of 1988, and
would cover criminal legislation, the investigatory process, and the court system.
FBIS-SOV-88-215, Nov. 7, 1988, at 62. See FBIS-SOV.88-127, July 1, 1988, at 24.25

1Sims, Soviet Military Law: Judicial and Non-Judicial Punishment, 13 New Bng. L.
Rev. 381, 404-05 {19791, At a conference in November 1988, military legal specialists
and staff representatives met specifically to discuss the improvement of military leg-
islation “in light of the processes taking place in the life of society.” FBIS-SOV-84.213
Nov. 3, 1988, at 57

33H, Berman and J. Spindler, Soviet Criminal Law and Procedure: The RSFSR Codes
52.54 11966) [hereinafter RSFSR Codesl; Ginsburgs, The Reform of Souiet Military
Justice: 1953-58, 20 Law in Eastern Europe 31-30 (1979
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the model of socialist legality that reforms are intended to create in
practice as well as in theory.

II. SOVIET MILITARY JUSTICE SYSTEM

A. MILITARY TRIBUNALS

With the exception of the USSR Supreme Court, the Soviet mili-
tary tribunals are the only all-union (federal) courts in the Soviet
legal system.'® Comparable to the civilian People’s Courts (city or
district level courts), the lowest-level courts in the Soviet military
Jjustice system are the inferior military tribunals, which are standing
courts organized at the army, flotilla, military formation, or garrison
level.'* The appellate authority for these courts, and courts of first
instance in their own right in certain cases, are the standing military
tribunals organized at the armed forces, military district, force group,
or fleet levels,'® At both levels, the military tribunals consist of a
trained judge and two lay judges, called people’s assessors, in the first
instance, and of three trained judges in cases brought before a mili-
tary tribunal of the upper level on appeal, either by way of cassation
or supervision '® Military judges must have a higher legal education,

**RSFSR Codes, supra note 12, at 17. One form of military court is not federal,
however, namely, the Officers’ Comrades’ Courts of Honor. Generally, Comrades’
Courts are informal lay tribunals whose members are elected by general meetings of
collectives, and which deal with minor infractions of the law or regulations. V. Tere-
bilov, The Saviet Court $3-95 (1986).

Starute on Military Tribunals art. 1 (1958, amended 1980), translated in Basic
Documents of the Soviet Legal System 165 (W. Butler trans. & ed, 1983) (hereinafter
Basic Documents]. For example, & Soviet tank army contains between two and four
tank divisions and between one or two motorized rifle divisions. Combined Arms and
Services Staff School, Ft. Le rth, Soviet Army i O ion, and
Operations (E614) 241 (1985) [hereinafter Soviet Army). Each tank division has appro-
ximately 11,470 troops, and each motorized rifle division has approximately 12,695
troops. Id, at 252-54,

*Soviet Army, supra note 14, at 252-54. In peacetime, there are sixteen military
districts in the USSR and four groups of forces in Eastern Eurape. Id. at 223,

184rt. 7, Basic Documents, supra note 14, et 166. Cassation is a term describing an
appeal process in a civil law system. See Black's Law Dictionary 197 (5th ed. 1979). A
cassational appeal may be brought by either a defendant or a prosecutor. V. Terebiloy,
supra note 13, at 142. Although a cassational appeal is not 2 full de novo review, the
court “examines the record, weighs the evidence, admits newly discovered evidence if
necessary, and determines whether the lower court’s ruling {s supported by the evi-
dence.” Minan & Morris, U g an Enigma. An I @ to Soviet Law and
the Soviet Legal System, 19 Geo. Wash. J, Int'l & Econ. 13, 46 n.401 (1985). The
grounds for cassation are: “(1} The insufficiency or incorrectness of the inquiry proceed-
ings both prior to and at the trial; (2) Material violations of the rules of procedure; (3) A
violation or incorrect interpretation of the substantive law; (4) A plainly unjust verdict
or sentence.” J. Zelitch, Soviet Administration of Criminal Law 290-91 {1931), A super-
visional appeal means that the “corresponding procurator or chairman of a higher
court iz entitled to submit his protest to the presidium of a regional, territory or other
court equal in status, if he considers the respective judgment, decision or rider passed
by a People’s Court to be wrong or unlawful.” V. Terebilov, supra note 13, at 127
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be at least twenty-five years old, and are elected to their positions for
five-year terms by the Presidium of the USSR Supreme Soviet.'” Peo-
ple’s assessors need only be twenty-one years old, are elected by mili-
tary service members for terms of two and one-half years, and are
vested with all of the rights of a judge in court.'® People’s assessors
serve on the bench for only two weeks per year and they then return
to their regular duties.!® Both judges and people's assessors must be
on active military duty.?°

The appellate court for the superior military tribunals is the Mili-
tary Division of the USSR Supreme Court, and the Military Divi-
sion’s appellate authority is a plenary session of the USSR Supreme
Court itself.?* Unlike an American military accused, who may appeal
a court-martial conviction through one of the service courts of review,
the United States Court of Military Appeals, and finally to the United
States Supreme Court,?? a Soviet military accused, like his civilian
counterpart, is limited to one cassational appeal to the next highest
court.*® Soviet military tribunals have jurisdiction over all crimes
committed by military service members, quasi-military personnel of
state security agencies, and certain crimes such as espionage, even if
committed by civilians ?* In geographic areas where there are no ci-
vilian courts, military tribunals may try beth criminal and civil
cases.?® Military tribunals also have jurisdiction over civil suits
brought by victims in conjunction with military criminal cases for
damages related to the criminal acts.?® When criminal acts involve
either an offense or an accused which fall within the jurisdiction of a
military tribunal, all cases arising out of that offense are brought
before a military tribunal.?” Jurisdiction is divided among the mili-

*"Statate on Military Tribunals art. 5, Basic Dacuments, supra note 14, at 163

*®Art, 6, id. at 166. The Soviet Union elected 12,122 judges and 850,344 people’s
asaessors to the People’s Courts in 1987. FBIS-SOV-87-232, Dec. 3, 1987, at 79

19See Minan & Morris, supra note 16, at 158

#Starute on Military Tribunals arts. 5 and 6, Basic Documents. supra note 14, at
165-166

2'RSFSR Codes, supra note 12, at 108

22U niform Code of Military Justice art. 86(b), chii11, 10 U.8.C. § 866ib), thyi11 iSupp,
IV 1986} [hereinafter UCMJ].

3The Law of the Soviet State 520 (A. Vyshinsky ed., H. Babb trans. 1979). Likewise,
UCMJ art. 66ic) allows the American service eourt of review to assess the evidence of
record and the credibility of the witnesses before the trial court

2¢Statute on Military Tribunals art, 11, Basic Documents, supra note 14, at 166. In
the American military justice system, in personam jurisdiction depends solely on an
accused’s status as & member of the armed forces. Solorio v. United States, 107 8. Ct.
2924, rehearing denied, 108 8. Ct. 30 11987)

25Statute on Military Tribunals art. 12, Basic Documents, supra note 14, at 166-87,

25Art. 13, id. at 167.

2TArt. 14, id.
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tary tribunals on the basis of rank of the accused and the seriousness
of the offense. The lower level military tribunals have jurisdiction
over service members up to and including the rank of lieutenant col-
onel (army) and second captain (naval);*® and the higher level stand-
ing military tribunals have jurisdiction over personnel of the ranks of
colonel and first captain, or who oceupy a position equivalent to field
commander or first warship commander, and all crimes which pro-
vide for a death sentence during peacetime.?® The Military Division
of the Supreme Court has original jurisdiction over cases of “excep-
tional importance,” and cases concerning crimes of personnel holding
the rank of general or admiral, or equivalent in responsibility to a
formation commander.®® Regardless of jurisdictional distinctions,
any superior military tribunal, including the Military Division of the
USSR Supreme Court, has “the right to take jurisdiction as a court of
first instance over any case within the jurisdiction of an inferior
military tribunal "**

The Soviet Constitution provides that there shall be “unity of leg-
islative regulation throughout the territory of the USSR, (and] the
establishment of Fundamental Principles of Legislation of the USSR
and the Union Republics.”2 The Fundamental Principles are a set of
all-union codes, each of which covers the principles applicable to a
specific legal area, such as criminal procedure or court organiza-
tion.*® The law of each union republic consists of a series of legislative
codes based upon these Fundamental Principles, with slight varia-
tions depending upon local custom.®* To the extent that all-union law
does not apply, military tribunals apply the substantive law of the
republic that was the situs of the crime, and the procedural law of
the republic in which the tribunal is located.?® Soviet military

2®Art. 16, id. Both Soviet ranks are equivalent to the rank of Lieutenant Colonel in
;.ahe United States Army. H. Scott and W. Scott, The Armed Forces of the USSR, Table

1(1979).

293tatute on Military Tribunels art. 17, Basic Documents, supra note 14, at 167.
Both Soviet ranks are equivalent to the rank of Colonel in the United States Army. H.
Scott and W. Scott, supra note 28, Table B1.

“°Statute on Military Tribunals art, 18, Basic Documents, supra note 14, at 167. A
degree of rank and offense differentiated jurisdiction exists in the American system as
well. General courts-martial may try all military personnel for any offense, UCMJ art.
18; special courts-martial have jurisdiction over all military personnel for noncapital
offenses, UCM.J art. 19; and summary courts-martial have jurisdiction over only en-
listed personmel for noncapital offenses, UCMJ art. 20.

#'Statute on Military Tribunals art. 20, Basic Documents, supra note 14, at 168,

92Const. USSR art. 73 (1977, amended 1981), franslated in Basic Documents, supra
note 14, at 16

235ee RSFSR Codes, supra note 12, at 19-22.

2414.; Sims, supra nate 11, at 401
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offenses themselves are proscribed in each of the union republic’s erim-
inal codes,® and as previously noted, military tribunals are compe-
tent to apply civil law in certain cases.

B. MILITARY PROCURACY

The Procurator (Prosecutor) General of the USSR, a synthesis of
both an Attorney General and an Inspector General,®” is appointed by
the USSR Supreme Soviet,*® The Procurator General appoints the
various Procurators of the union republies, autonomous republics,
territories, regions, and autonomous regions.*® In turn, the Procura-
tors of cities, districts, and autonomous national areas are appointed
by the union republic procurators, but their appointments must be
confirmed by the Procurator General.*® The term of office for all Pro-
curators is five years.*’ The Procuracy is given the responsibility for
supervising and reviewing the legality of all actions taken by any
organization or individual.*? The Procuracy is therefore given com-
mensurately broad powers to guide and to correct the course of any
official investigation and to supervise “the execution of laws when
cases are considered in courts.”*® Although the Procuracy is indepen-
dent of all local controls, and is responsible only to the Procurator
General,** it is required to observe the independence of the judi-
clary.®

#*RSFSR Codes, supra nate 12, at 107-08; V. Terebilov, supra note 13, at 142-43
Article 3 of the Statute on Military Tribunals provides that they are “guided by the
USSR Constitution, the Fundamental Principles of Legislation of the USSR and the
Union Republics on Court Organization in the USSR, the present statute, other USSR
legislation, and also Union Republic legislation.” Basic Documents, szpra note 14, at
165. Such legislation includes the Disciplinary Charter of the Armed forces of the
USSR (1975, amended 1980), translated in 4 W. Butler, Collected Legislation of the
Union of Soviet Socialist Republics and Constituent Union Republics ch, VI-3, 1-46
11885 ‘hereinafter Collected Leglslauon] For a thorough description of the content of
the Disciplinary Charter and its with regard to
the Soviet military, see Sims, supra note 11, at 388-96.

“®For example, Russian Soviet Federated Socialist Republic Criminal Code arts. 237-
269 (1983) proscribe military offenses. Basic Documents, supre note 14, at 384-93. Cf.
UCMJ arts. 83-117 (the specific portion of the United States Code that proscribes
American offenses of a typically military nature}

STRSFSR Codes, supra note 12, at 116. The Procuracy’s imperial antecedents date
back at least to 1722, when Peter the Great created a Procuracy to supervise the ac-
tions of government agencies and officials to ensure the legality of their actions. S.
Kucherov, Courts, Lawyers, And Trials Under The Last Three Tsars 93 (1953)

3®Law on the Procuracy of the USSR art. 6 (1979, amended 1982), translated in Basic
Doguments, supra note 14, at 175
rt. 7, id.

Ld at 173,

zd at 174.

8
1
At 3, i
4,
31, id. at 185
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Within the Procuracy of the USSR, there exists a separate Military
Procuracy.*® The Chief Military Procurator is appointed by the Pre-
sidium of the USSR Supreme Soviet on the basis of the Procurator
General’s recommendation *” The Chief Military Procurator in turn
recommends nominees for the Military Procuracy at the armed forces
branch, military district, and fleet level to the Procurator General .*®
Military Procurators at the army and flotilla level, however, are
appointed by the Chief Military Procurator and confirmed by the Pro-
curator General.*® Military Procurators must be at least twenty-five
years old and have a higher legal educatien, or obtain an individual
waiver of the educational requirement from the Procurator Gen-
eral 50

In addition to conducting its own preliminary investigation into an
alleged offense, the Military Procuracy also supervises the investiga-
tions of the military organs of inquiry.** Soviet military commanders
‘have the authority to appoint investigators to inquire into all crimes
committed by subordinate personnel.>? If the crime is one that does
not require a preliminary investigation by the Military Procuracy,
the investigatory officer proceeds with an inquiry into the alleged
offense, which culminates in either the drafting of an indictment or a
decree terminating the inquiry.5® Where the crime requires a pre-
liminary investigation by the Military Procuracy, the commander is
still required to institute an inquiry, but must restrict its scope to the
preservation of evidence.5

SArt, 14, id. at 176,

4TAm, 17, id. a1 178,

874

w7

Art. 20, id. at 179.

S*RSFSR Codes, supra note 12, at 113. Preliminary investigations are conducted by
the Procuracy, the Ministry of the Interior, and the State Security Committee (KGB}
and are used to investigate the more dangerous and complex crimes. Inquiries are
investigations conducted by the police, and concern less serious crimes and matters. V.
Terebilov, supra note 13, at 76.

V. Terebilov, supra note 13, at 76; Spravochnik Ofitsera Po Sovetskomu Zakon-
datel’ 8tvu (Officers’ Handbook on Soviet Legislation] :I. Pobezhimav & B. Viktorov,
ed. 1968), fransiated in United States Department of Commerce Joint Publications
Research Service 465778 at 47 (1968)

31, Pobezhimov, supra note 52, at 479. For those ml:demeannra which wlll obviously
be settled through action ( J, an ive in-
vestigation is conducted rather than a formal inquiry. Id. at 477; Sims, supra note 11,
at 393-94. Cf. Army Reg. 15-6, Procedures for Investigating Ofﬁcers and Boards of
Officers, para, 1-4 (11 May 1988) (American military e fi ding pro-
ceedings may be either informal investigations by & single lnvesngatmg officer, or
boards of officers that “involve more than one investigating officer using formal or
informal procedures or a single investigating officer using formal praceedings.”)

1. Pobezhimov, supra note 52, at 479-80; V. Terebilov, supra note 13, at 217

135



MILITARY LAW REVIEW [Vel. 123

The preliminary investigation is conducted by an examining of-
ficial (investigator) from the Military Procuracy.®® In keeping with
the civil law nature of the Soviet system, both the witnesses and the
accused are subject to questioning by the investigator during the
investigation.®® If, as a result of the investigation, the Military Pro-
curator determines that sufficient evidence exists to indict the sus-
pect, an indictment is then presented to the appropriate military
tribunal.>?

In exercising its supervisory function over the courts, the Pro-
curacy is allowed to protest court actions that it believes are unfound-
ed or illegal®® either by cassation®® or supervision®® to the next high-
er court. In the military justice system, the Chief Military Procurator
can protest any action of a military tribunal by way of supervision to
the next highest court, and the Chief Military Procurator’s deputies
and the procurators at the military district or fleet level can protest
any decision of a lower military tribunal at the army or flotilla
level 5t

C. THE DEFENSE BAR

Unlike the American military justice system,%? the Soviet system
does not automatically provide military defense counsel to defen-
dants before its courts.> A Soviet military accused must instead pro-
cure the services of a civilian lawyer if he chooses to exercise his con-
stitutional right to representation.®® The lack of a criminal defense

“Law on the Procuracy art. 18, Basic Documents, supra note 14, at 178. The investi-
gator may not function as a prosecutor in the case if it goes to trial. See Case of Bashir-
ov, Bull. Verkh. Suda RSFSR. no. 5, p.9 (1977); reported in J. Hazard, W. Butler, & P
Maggs, The Soviet Legal System: The Law in the 1980s 59 119841 (hereinafter Soviet
Legal System|. Cf. UCMJ art. 32 A hearing which thoroughly investigates the sub-
atance and form of the charges is required befare the charges are referred to a general
court-martial. The accused is represented by counsel, and has the right to cross-
examine witnesses.

(Tlhe procurator shall . . . summon officials and citizens and demand from them
oral or written explanations regarding violations of the law.” Law on the Procuracy
art. 23151, Basic Documents, supra note 14, a¢ 185.
ims, supra note 11, a1 418

"'Law on the Procuracy. art. 32. Basic Documents, supra note 14, at 185

Fart. 33, id.

Art. 35, id. at 185-86

SUd. at 186

SIUCMJ arts. 27, 38.

Tnless perhaps they are statutorily exempt from having to pay for legal services.
V. Terebilov, supra note 13, at 54. See Case of Muzykin, e al,, reported in H. Berman &
M. Kerner, Soviet Military Law and Administration 161-62 (19331 [hereinafter Soviet
Military Law]

4For example, in the Case of Kochkin, The Military Division of the Supreme Court
set aside the verdict because the civilian counsel who was to represent the military
appellant in the hearing on appeal never received notice of the hearing. Reported in

136



19891 SOVIET MILITARY JUSTICE

branch of the Soviet military justice system is not surprising in light
of the high degree of integration between Soviet military and civilian
justice, and the relatively limited trial role of the Soviet defense
counsel.5®

Aduvokatura (advocates) in the Soviet Union are an anomaly, for
until recently they were the only profession whose non-state employ-
ment was encouraged by the government.®® The Soviet Constitution
provides that advokatura shall be organized into colleges, and shall
function to provide legal assistance to citizens and organizations.®?
Local colleges are created with the approval of the respective union
republic Ministries of Justice.%® To become a member of a college, an
individual must have a formal legal education and two years of ju-
ridical experience. Those without two years of experience must under-
go a probation period of between six months and one year before
admission to a college. The admission procedure is determined by the
respective union republic statute on advokatura,®® but the fate of an
individual’s application is probably in the hands of the Presidium, the
college’s executive body.’® The Presidium itself is elected by the
members at a general meeting of the college, and its members serve
for a term of three years.™

Although clients may directly retain specific attorneys by agree-
ment,”® they do not directly pay their attorneys. Instead, payments

Soviet Legal System, supra note 55, at 71, In imperial military wribunals, civilian ac-
cused were reprosented by civilian lawyers while military personnel were agparently
represented by nonlawyer military counsel. 8, Kucherov, supra note 37, at 50. Because
combat conditions in World War II often made it impossible to secure lawyers to act as
defense counsel, military tribunals often avoided the defendants’ right to representa-
tion by trying cases without ives for the or for the

Soviet Military Law, supra note 63, at 113,

%See infro notes 172-179 and accompanying text.

*Pipko & Pipko, Inside the Soviet Bar: A View from the Outside, 21 Int'] Law. 853,
854-55 (1987) (hereinafter Pipko]. In the Soviet Union, advocates are distinet from
jurisconsults, who are salaried legal advisors to national and local governmental agen-
cles, state enterprises, and state or collective farms. W. Butler, Soviet Law 84 (1983
ed.) [hereinafter Soviet Law].

*"Const. USSR art, 161, Basic Documents, supra note 14, at 31,

*Law on the A , art. 3 (1979), in Basic D ts, supra note
14, at 203.

PArticle 5, id. at 204.

7°RSFSR Codes, supra note 12, at 120, The Presidium has the power to impose disci-
plinary sanctions upon offending attorneys, and to expel a member from a college for
“the systematic violation of the internal labor order or of his duties,” if the offender has
been di i Law on the A art, 14, Basic Dy supra
note 14, at 207. Expulsion may be appealed to a People’s Court within one month of the
Presidium’s decision. /d.

TLATt, 4, id, at 204,

"“Pipko, supra note 66, at 888-69. If the attorney has been retained by agreement,
the client pays the full amount to the legal consultation office at once. If the attorney
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for legal fees are forwarded by the client to the legal consultation
office of the college.”™ Approximately fifteen™ to thirty™ percent of
any fee is deducted to pay for the expenses of the Presidium and the
college, and the remainder is credited to the attorney’s account with
the college.™ Certain clients are exempt from paying for legal ser-
vices, indigents for example, and their cases are assigned to a college
by the trial court.” Attorneys appointed to represent exempted
clients are then remunerated from the general account of the college
for their services.”

III. RESTRUCTURING IN THE SOVIET
MILITARY JUSTICE SYSTEM

The Resclution on Legal Reform, issued by the recent 19th CPSU
Conference, recognizes that although restructuring of the legal sys-
tem has been ongoing since the April 1985 CPSU Central Committee
Plenum, current reform measures are incomplete. Accordingly, the
Resolution states that “in the next few years it will be necessary to
conduct a broad legal reform designed to insure paramountcy of the
law in all spheres of society’s life.””® To achieve this, the Resolution
calls for substantial reforms in the Soviet court system, the Procura-
cy, the police investigatory bodies, and the defense bar.*® Due to the
lack of complete information about current problems in the Soviet
military justice system, it is necessary to supplement any discussion
of the military system with reference to its civilian counterpart.
Given the high degree of integration between the two systems,
however, such references appear reliable.8!

A. MILITARY TRIBUNALS

With regard to the courts, the Chairmen of the Military Tribunals
have recognized the need to enhance the professional standards of the
military judiciary and the quality of the administration of justice in
the military tribunals.32 The Resolution on Legal Reform suggests a

has been assigned to the client by the consultation office, however, the legal fees are
paid in monthly installments by deductions fram the client’s paycheck. Id. at 869
““Law o the Advokatura art. 8, Basic Documents, supra note 14, at 203.
T*RSFSR Codes, supra note 12, at 122
TLaw on the Advokatura art. 15, Basic Documents, supre note 14, at 207
T6Art. 10, id. at 205.
TTArt 11, id. at 205-06.
D

d,
TFBIS-SOV-88-128, July 5, 1986, at 139,
97d. at 140
#IFBIS-S0V-86-083, Apr. 29, 1986, at 69
#2FBIS-SOV-88-001, Jan. 4, 1988, at 68.
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two-pronged approach in order to enhance the role of the courts, first
by increasing the quality of their internal operations, and second by
insuring their independence from nonjudicial authority.®® The quali-
ty of court proceedings is to be improved primarily by focusing upon
three interrelated problems in the Soviet judicial system: 1) a perva-
sive bias toward the prosecution; 2) the lack of an “adversarial” na-
ture to the courts’ proceedings; and 3) the functional absence of the
presumption of innocence.®*

The legal concept of the presumption of innocence is clearly present
in Soviet law, A Soviet court cannot convict an accused unless it is
convinced of his guilt beyond a reasonable doubt; the accused has a
right to a defense but no obligation to present evidence in order to
prove his innocence; and there is no inference of guilt from the fact of
the indictment.*® The USSR Supreme Court itself has stated in a
plenary session resolution that an accused is “considered innocent
until his guilt has been proven under the procedure provided for by
law and established by a court verdict that has entered into force,”s®

The Soviet public, however, has a strong perception that  person is
guilty once he becomes the subject of a preliminary investigation.®
In fact, some people demand to go to trial after an investigation has
been discontinued in order to be publicly acquitted.®® More unsettling
is the perception of the guilt of the accused held by trial judges. One
survey of judges (736 respondents), indicated that almost half often
believe that an accused is guilty before the trial begins, and forty-
three percent always formed such a preconception.®®

Unlike the American system, with its emphasis upon the facts of &
case being decided at trial, the civil law nature of the Soviet legal
system makes the preliminary investigation the most important area
for the application of the presumption of innocence and developing
the facts of the case *® Unfortunately, the Soviet preliminary inves-

“2FBIS-S0V-88-128, July 5, 1988, at 140.

©*1d. In the context of the Soviet legal system, “adversarial” means that “all partici-
pants in & trial have equal rights in proving the facts and . . . an equal opportunity to
uphold before the court their own interests.” 38 CDSP no. 42, at 2 (Nov. 19, 1986)

“*Berman, The Presumption of Innocence: Another Reply, 28 Am. J. Comp, L. 623,
577-623 (1980).

39 CDSP no. 20 at 8 (June 17, 1987),

¥'Id. at 9. Although an investigator is required to send a copy of the discontinuance
resolution to the prosecutor, and notify the accused and victim in writing when an
investigation is disconti su ion is v not made. FBIS-SOV-85-
099, May 23, 1988, at 72,

238 CDSP no. 42 at ¢ (Nov. 27, 1956)

39 CDSP no. 20 at 8 (June 17, 1987).

*Huskey, The Politics of the Saviet Criminal Process: Expanding the Raght to Coun-
sel in Pretrial Proceedings, 34 Am. J. Comp, L. 83, 93-112 (1986)
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tigation is often not conducted as thoroughly and independently as its
continental European counterparts, and the results are therefore of
dubious value in many cases.®’

Judges often compound the problem of poorly conducted investiga-
tions by accepting the results of the investigation at face value, and
repeating the procurator’s arguments in their findings.?? Further,
many judges display a tendency to rely heavily upon confessions that
result from the preliminary investigation or police inquiry, and par-
ticularly upon tape-recorded or videotaped confessions, despite re-
pudiations by the defendants at trial.®® Given the interrogatory role
of the judge, the “adversarial” (from an American point of view, in-
quisitorial) nature of the proceedings is also weakened by the passiv-
ity of the people’s assessors, who are often overawed by the judge or
are unfamiliar with the case, and therefore fail to ask questions of
either the judge or the witnesses at trial %

Suggested solutions for these problems include requiring investiga-
tory agencies to give formal notification of the discontinuance of in-
vestigations, and even requiring court approval before suspects may
be arrested or confined.?® There has also been a great deal of discus-
sion in the Boviet press concerning the need for legislation explicitly
setting out the functional concept of the presumption of innocence,*®
Although the need for courts to order further investigation of a case
when the evidence before them is incomplete has been recognized and
recently reaffirmed by V. Terebilov, Chairman of the USSR Supreme
Court, courts are being encouraged to acquit defendants when the
evidence shows that they are not guilty, instead of cautiously passing
the case back to the investigator in the hope that the investigation
will be dropped.®”

The Resolution on Legal Reform also explicitly mentions the ap-
plication of the principle of glasnost (openness) to the selection of
judges as a another method to improve the quality of the courts’
operations,®® Currently, the authority to select a candidate for the

#i1d. at 94 n.3. See notes 128-31 infra and accompanying text.

9*FBIS-S0V-87-232, Dec. 3, 1987, at 81

9239 CDSP no. 20 at 10 (June 17, 1987,

4.

®5Const. USSR art. 54 provides that “no one may be subjected to arrest other than on
the basis of a judicial decision or with the sanction of & procurator.” Basic Documents,
supra note 14, at 14. A procurator can apparently authorize detention of a suspect for
up to 72 hours on the basis of prima facie evidence. FBIS-SOV-88-099, May 23, 1988, at
70; 39 CDSP no. 22 at 9 (July 1, 1987).

939 CDSP no. 20 at 10 (June 17, 1987).

Id. at 9. On the average, courts return approximately 60,000-70,000 criminal cases
for reexamination each vear. FBIS-SOV-87-232, Dec. 3, 1987. at 80.

23FBIS-30V-88-128, July 5, 1988, at 140.
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People’s Court rests with the local CPSU committee, despite the sub-
sequent election of that person by the public.®® If more than one
candidate were nominated, as has been recommended by Soviet legal
scholars, and the qualifications of each were revealed and discussed,
the electorate would then be able to choose the best qualified
individual '’ Further, glasnost would be helpful in exposing the
shortcomings of judges already on the bench, which would lead to a
more educated use of the people’s right to recall judges.***

The second prong of the effort to enhance the role of the court is to
increase its independence from the influence of local authorities wha
intervene in court proceedings.'® Article 10 of the Fundamental
Principles of Criminal Procedure of the USSR and Union Republics
explicitly prohibits outside pressure being applied to judges in their
consideration of cases.'%® Despite this mandate, Chairman Terebiloy
has identified extrajudicial pressure, so-called “telephone law,”*%* as
the most significant obstacle impeding efforts to restructure the
Soviet court system. 1% People’s Court judges, due to their nomination
as candidates by local CPSU committees, their short tenure in office,
their lack of practical training, and perhaps their relative youth, are
particularly susceptible to outside influences.!°® Recognizing their
vulnerability, the Resolution on Legal Reform specifically suggests
the promulgation of “concrete measures of responsibility for interfer-
ence in [court] activities,” such as imbuing the courts with contempt
powers, The Resolution also suggests that People’s Court judges be
elected to longer terms by Soviets of People’s Deputies.’®” On the

239 CDSP no. 23 at 19 (July §, 1957)

1°FBIS-SOV-87-232, Dec. 3, 1987, at 81

**One hundred sixty-three judges were recalled by their respective electorates be-
tween 1983 and 1987, FBIS-SOV-87.232, Dec. 3, 1987, at 79, as provided by Const.
USSR art. 151, Baaic Documente, supra note 14, at 30.

10FBIS.SOV-88-128, July 5, 1988, at 140

{%*Fyndamental Principles of Criminal Procedure of the USSR and Union Republics
art. 10 11979), Collected Legislation, supra note 35, ch. VII-9, at 6 (19851,

2°439 CDSP no. 20 at § iJune 17, 1987).

10°FBIS-80V-87-232, Dec. 3, 1987, at 79.

1°540 CDSP no. 20 at 23 (June 15, 1888). In the 1987 ¢lections, approximately one-
quarter of the 15,000 candidates had never before been judges. 39 CDSP no. 23 at 19
(July B, 1987

07FBIS-SOV-88-128, July 5, 1988, at 140, With respect to reducing outside influence
on the judicial system, the military tribunals already appear more structurally inde-
pendent than their civilian counterpars, for as previously noted, military judges are
elected by the USSR Supreme Soviet. In light of the responsibility of the military tri-
bunal chairmen to increase their degree of coordination with commanders, political
organs, and military procurators, FBIS-S0V-88-001, Jan. 4, 1988, at 68, command in-
fluence upon the judicial process does not appear to he an issue in the Soviet military
justice system to the extent that it is in the American system. See United States v.
Thomas, 22 M.J. 388 (C.M.A. 1986), cert. dented, 107 S. Ct. 1289 (1987}
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basis of the Resolution, the CPSU Central Committee has apparently
settled on ten years as the proper length for a judge’s term of office.!%*
Proposals also exist to require judges elected to higher courts to have
at least five years of juridical experience, including at least three
vears as judges.'® Further, the Resolution on Legal Reform calls for
the most complex cases to be tried by court panels, including a larger
number of people’s assessors, who are perceived as being less sus-
ceptible to “telephone” pressure.'!®

B. THE MILITARY PROCURACY

Major General V. Popov, the Chief Military Procurator, has iden-
tifled the lack of proper procuratorial supervision over officials’ ac-
tions and a decrease in procuratorial independence as the two major
problems with the operation of the Military Procuracy.'!* In accor-
dance with the CPSU Resolution on Measures to Increase the Role of
the Procurator’s Oversight in Strengthening Socialist Legality and
Law and Order {Resolution on the Procuracy), which requires the
Military Procuracy to shift its “center of graviry”!*? to “checking the
execution of laws by military administrative organs and all Army
and Navy personnel,” the Military Procuracy has recognized the need
for greater supervision on its part to eliminate illegal and nonregula-
tion actions by commanders and officials.’!® Violations of this type
include such military infractions as the issuance of illegal orders
ieven over objection by the Military Procuracy),'** violations of
safety regulations with regard to construction and the use of
military equipment,'*® and violations of combat standby statusregula-

I FBIS-SOV-88-150, Aug. 4, 1988, p. 59,

1974, at 60

*In addition to being perceived as less susceptible to extrajudicial influences
Soviet legal scholars also cite studies indicating that assessors tend to be more fair and
humane than judges in setting penalties. 39 CDSP no. 20 at 8 (June 17, 1957. The
concept of the jury is not unknown in the Soviet Union, for Imperial Russia made
extensive use of juties in an increasing number of regions within the empire after their
introduction in 1864, The use of juries was so successful that their introduction
throughout the empire was being considered on the eve of World War I. 8. Kucherov,
supra nate 37, at 51-86. Interestingly. the Resolution on Legal reform does not call for a
corresponding increase in the number of judges. By way of comparison, the Federal
Republic of Germany has approximately 17,000 judges for a population of 61 milkion,
while the Soviet Unlion has approximately 15,000 judges for a population of 284 mil-
lion. FBIS-SOV-88-018, Jan. 26, 1988, at 35. The Resolution also does not mention the
material difficulties faced by the Soviet courts due to the shortage of automatic data
processing equipment, 40 CDSP no. 20 at 23 1June 15, 19885; 39 CDSP no. 23 at 19
(July 8, 1887); 39 CDSP no. 20 at 8 (June 17, 1987

FBIS-SOV-88-083, Apr. 20, 1988, at 69-70

2239 CDSP no. 25 at 19-20 (July 22, 1987

TSFBIS-SOV-87-230, Dec. 1, 1987, at 84-85

“14FRIS-SOV-£8.083, Apr. 29, 1988, at 69

HSFBIS-SOV-87-217, Nov. 10, 1987, at 51,
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tions.'*® Administrative violations such as report padding!!” and the
ignoring of other military infractions by military commanders and
officials are apparently frequent as well }'®

For the last two years, an experimental program in the Moscow
Military District has employed legal specialists as consultants to unit
commanders and headquarters units. As a result of having legal ex-
pertise available (and probably actively operating in a supervisory
fashion), the quality of the administrative work has increased, and
the crime rate and the occurrence of “gross disciplinary offenses” has
decreased. This program is apparently so successful that the Soviet
military is considering the “permanent appointment of legal consul-
tants” throughout the military.!!® In this regard, the greater use of
the principle of glasnost would be particularly helpful in eliminating
these sorts of problems in the military, because the pretext of state
and military security is too often used as a means to escape
monitoring.'* The Military Procuracy has also recognized the need
for increased support and protection for whistle blowers, for unsurpris-
ingly, such individuals are often quickly transferred if they bring
complaints,*?* or are even formally reprimanded 2

The independence of the Military Procuracy has been eroded by the
interference of local and perhaps even departmental interests, such
that bribery and report padding have occurred with some frequency.
Further, local CPSU officials have interfered in the functions of the
Military Procuracy by means of administrative fiat.'?® To eliminate
these problems, the Military Procuracy has already increased its
efforts to purge itself of internal corruption.'?* As required by the
CPSU Resolution on the Procuracy, it will probably complement
these efforts by providing continuing professional education to Mili-
tary Procurators as well.!?> The Resolution on the Procuracy also sug-
gests that the Procuracy be granted increased injunctive powers to
more effectively enforce its supervision.*2¢

:‘SFBIS-SOV-B’?-ZSO. Dec. 1, 1987, at 84-83,
Id.

118FBIS-SOV-87-217, Nov. 10, 1987, at 81

1*Army Times, July 4, 1988, at 13, col. 1. The routine activities of such a legal
advisor at the division level are very well described in JPRS- UMA-88-013, July 7,
1988, at 45,

120FBIS-80V-88-070, Apr. 12, 1988, at 60,

IZ1FBIS-SOV-88-066, Apr. 6, 1988, at 72,

22Gross, Glasnost’ Roots and Practice, 36 Problems of Communism 77, 79 (19871,

123FBIS-S0V-88-083, Apr. 29, 1988, at 69

IHFRIS-SOV-88-070, Apr. 12, 1988, at 60,

22539 CDSP no, 26 at 20 (July 25, 1987).

FBIS-SOV-88-171, Sep. 3, 1987, at 29-30.
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Although it is unknown to what extent the problem exists in the
Military Procuracy and the military investigative bodies, a major
concern of the civilian Procuracy is the often poor quality of pretrial
investigations and police inquiries.*?” This problem is caused by the
lack of specialized training,'®® correspondingly low standards of pro-
fessionalism among investigatory personnel,’?® and even the use of
illegal methods of coercion, such as the deliberate detention of wit-
nesses and suspects by the police to exert psychological pressure upon
them and to make their case seem “weightier” to the court.** Fur-
ther, although police inquiries may be developed to the point where
they may be referred to trial without the benefit of a preliminary
investigation, these inquiries are often conducted by unqualified
police personnel, '3t

With regard to improving the quality of the police and Procuracy
investigations, the Resolution on Legal Reform recognizes that in-
creased professionalism in the conduct of investigations is required,
as well as greater procuratorial supervision.!?? One method which
has proven effective in enhancing the Procuracy’s internal supervi-
sion has been to send senior investigative officials and investigative
specialists out to field offices to inspect the quality of the investiga-
tions conducted.®* One suggested reform, voiced by police Colonel A
Gulyayev, is to eliminate the police inquiry altogether, allowing the
police to concentrate on the actual investigation itself '

As for the relationship between the organs of inquiry and the pros-
ecuting Procurator, the prosecutor’s involvement in the investiga-
tions is at present more directory than supervisory.**® Thus, an un-
scrupulous prosecutor has an opportunity to conceal defects in the
investigation.!®® Further, the prosecutor’s involvement with the in-
vestigation casts doubt upon his ability to remain objective before the
court at trial,'*? The problem with the current relationship between
the investigator and the prosecutor is clearly shown by an investiga-
tor’s tendency to describe the “maximum” crime possible on the basis
of the evidence. This often avoids the possibility of a court sending the
case back for further investigation, because the court can always

2739 ODSP no. 22 at 8 1July 1, 1987)

12239 CDSP no. 25 at 20 iJuly 22, 1987}

1240 CDSP no. 4 at 8 (Feb. 24, 19871

15839 CD$P no. 22 at 9 (July 1, 1087

15139 CDSP no. 25 at 20 WJuly 25, 19875; 30 CDSP no. 22 at 9 WJuly 1, 1987
“32FBRIS.SOV-88-128, July 5, 1988, at 140,

1497 B]S.-SOV-88-067, Apr. 7, 1988, at 38

13439 CDSP no. 22 at 9 (July 1, 19871

13338 CDSP no. 43 at 5 :Nov. 26, 19881,

werg

127FBIS-SOV-87-232, Dec. 3. 1887, at 80
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make a less stringent determination of the actual offense. Because
their offices were probably actively involved in the investigation, the
respective prosecutors dislike having a case sent back as well, and
often, therefore will at least tacitly concur in this procedure. Unfortu-
nately for the accused, the stricter description of the alleged offense
allows for a greater degree of pretrial restriction, and tends to color
the investigatory, trial, and appeal processes.!®®

To combat this problem, the Resolution on Legal Reform calls for
the separation of the organs of inquiry from the direct control of the
prosecutor and the influence of union republic and local Internal
Affairs organs by concentrating “the main bulk of criminal cases”
within the investigations apparatus of the USSR Ministry of Internal
Affairs. As previously noted, the suggestion has also been raised in
the Soviet press that a court should be required to determine whether
an individual should be arrested or detained, instead of a procura-
tor. 140

With regard to the prosecutorial function of the Military Procura-
¢y, the Soviet Ministry of Defense has identified the areas of economic
crime and “nonregulation relations” between soldiers as the two cate-
gories of offenses requiring special attention.'*! Economic crimes fall
into two general categories: the theft of military supplies and mate-
rials; and the economic diversion of soldiers’ labor from the military
to either state enterprise or private use.**? The Chief Military Pro-
curator has estimated that approximately one-quarter of all offenses
in the military are economic in nature,'** The problem of nonregula-
tion relations, or dedouvshchina (bullying), is perhaps as pervasive a
problem as economic crimes.'#* Dedoushching is the almost institu-
tionalized hazing of new recruits and younger soldiers by more senior
soldiers, and apparently is much more common in regular military
units than elite units,**® Although the Military Procuracy and the
officer corps are well aware of the problem, it has proved difficult to
eradicate from the service through criminal action alone.'4¢

At the individual disciplinary level, there appear to be three pos-

3839 CDSP no. 22 at 9 (July 1, 1987)

3FRIS-80V-88-128, July 5, 1988, at 140

24039 CDSP no. 20 at 10 (June 17, 1987).

4139 CDSP no. 13 ut 9 (Apr, 28, 1987)

142FBIS.SOV-88-083, Apr. 29, 1988, at 71; FBIS-S0V-87-230, Dec. 1, 1987, at 84-85
M9FRIS-SOV-88-083, Apr. 29, 1988, at 71

14FBIS-80V-88-070, Apr. 12, 1988, at 60.

145FBIS-80V-88-140, July 21, 1988, at 70-71; FBIS-S0V-88-083, Apr. 29, 1988, at

70
14874,
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sibly interrelated areas of concern: 1) drug abuse; 2) self-inflicted
1njur1es 47 and 3) so-called “Afghan criminality.” “Afghan criminal-
ity” is apparently the tendency of soldiers who have served in Afghan-
istan to engage in violent criminal behavior.!*® Although the first
two categories could clearly have other sources, the third (although
its existence is denied by the Chief Military Procurator)!*® could easi-
1y aggravate the oceurrence of drug abuse and self-inflicted injuries
Another disciplinary problem facing the Soviet military is the eva-
sion of service by military personnel, both in the sense of unautho-
rized absences and through such actions as living off post in civilian
housing.15°

C. THE DEFENSE BAR

On the basis of the Resolution on Legal Reform, reform efforts with
regard to the defense bar are to be directed toward “enhancing the
role of {the] advokatura as a self-managing association for providing
legal assistance to citizens” and organizations and expanding the
“participation of defense attorneys in preliminary investigations and
court proceedings.”*3* Despite the fact that the lawyers’ colleges are
nominally self governing, the actual size of a college is in practice
governed by the local Soviet of People’s Deputies 5% and the respec-
tive union republic’s Ministry of Justice.'®® In addition, the candi-
dates for the Presidium are generally decided upon by the local CPST
organization before the slate is presented to the members at the
general meeting.'** Every Presidium meeting is attended by a repre-
sentative of the USSR Ministry of Justice's Aduokatura Department
or similar agency. Although this official is not allowed to vote on
questions before the Presidium, he is allowed to express the state’s
opinion on the issues discussed.’®® One significant result of this over-

TFBIS-80V.87-230, Dec. 1, 1987. at 84-85. Many soldiers apparently are first ac-
quainted with drugs such 2s heroin and LSD during their service in Afghanistan
FBIS-S0V-88-211. Nov. 1, 1988, at 89-90.

“:FB!s-soV 8-083, Apr. 29, 1988, at 71

1d.

1S°FBIS.S0V-88-070, Apr. 12, 1988, at 60; FBIS-SOV-57-230, Dec. 1, 1987, at 84-85.

1IFBIS-S0V-88-128, July 5, 1988, at 140. The organization of the advokatura into
local unaffiliated colleges has hampered the development of the Soviet defense bar. The
lack of any central organization for defense lawyers has prevented the advokature from
having & meaningful voice in matters concerning the legal profession, and has made it
difficult to exchange informarion between colleges. In November 1988, however. an
official All-Union Association of Lawyers was finally created. FBIS-SOV-88.216, Nov.
8, 1983, at 64:65.

32Pipko, supra note 68, at 860,

13339 CDSP no. 12 at 7 (Apr. 21, 1987).

*4Pipko, supra note 66, at 861

1390, at 863
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sight has been the restriction of the growth of lawyers’ colleges such
that the per capita ratio of lawyers to citizens in the USSR today
approaches one to 13,000.1%° Increased autonomy for the lawyers’ col-
leges could allow the use of a market approach to determine the prop-
er size of any eollege, and the expansion of colleges in areas where
advocates’ services are in short supply '’

The current poor remuneration of lawyers is another problem that
increased self management might solve. Presently, advocates are
paid on the basis of a fixed schedule of fees, the rates of which are
quite conservative,'*® and have a governmental mandated salary
ceiling of 350 rubles per month.*®® Accepting any private remunera-
tion above the amount set forth in the schedule of fees is grounds for
disbarment.'®® The fee caps and salary ceilings make legal services
much more affordahle to the average Soviet citizen than they might
be otherwise,'®! and reflect the fact that despite the private nature of
a lawyer's employment, neither he nor Soviet society are likely to
regard representation primarily as an entrepreneurial oppor-
Tunity.'®? The remunerative scheme and the assignment system of
representation, however, cause the quality of representation to suf-
fer. Younger, less experienced counsel tend to receive a majority of
the assigned cases*®® and must undertake many cases just to survive
economically, and the fee and salary caps provide no material incen-
tive to develop any special expertise.!®* One suggested solution to
this problem is to remove the current ceilings on advocates’ sal-
aries, %% and to allow a client to pay a greater amount for an especial-
ly qualified counsel within a set regulatory scheme that is closely
supervised by the college.'®® The possibility also exists that advocates

338 CDSP no. 42 at 4 (Nov. 19, 1986). In comparison, the ratio of lawyers to citizens
in the United States in 1980 was one in 418, and is expected to increase to one in 310 by
1990. B, Curran, K. Rosich, C. Carson & M. Puccetti, The Lawyer Statistical Report 4
¢1983). The total number of advocates in the Soviet Union is between 18,000 and
23,000, Pipko, supra note 66, at 853. Although there are approximately 100,000 juris-
consults working as legal advisors, they of course are working for organizations, not
individual defendants. Soviet Law, supra note 66, at 87

5739 CDBP no. 12 at 7 (Apr. 21, 1987)

***Pipko, supra note 66, at 868. For example, an oral consultation with an advocate
costs one ruble (81.80), and a criminal trial less than three days in duration costs 20
rubles per day, and 12 rubles for each subsequent day. Id.

1814, at 870.

1997d.; Law on the Advokatura art. 7, Basic Documents, supra note 14, at 205.

**'In addition to being subject to fee regulation, Soviet advacates are alsa required to
pe{sfzn;‘lin a substantial amount of pro bono work. Id. at 869.

1697
18439 CDSP no. 12 at 7 (Apr. 21, 1887)
8%Pipko, supra note 66, at 872,

%639 CDSP no. 12 at 7 (Apr. 21, 1987).
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will be allowed to exercige a very extreme form of self-management,
namely, practice as individuals outside of the colleges under the new
law on private labor activities,'®” or in lawyer’s cooperatives under
the new law on cooperatives %8

Another aspect of self management that could improve the quality
of defense bar is the application of the principle of glasnost to the
qualifications of its members. Too often, former investigators, pros-
ecutors, and judges whose previous job went sour are allowed into
lawyers’ colleges without being required to reveal those circum-
stances, Even when such circumstances are known, local authorities
will sometimes pressure the college into accepting these individ-
uals.

The effectiveness of defense counsel at trial is inhibited by their
almost complete exclusion from a case until the completion of the
preliminary investigation. Although defense counsel have been
allowed sinee 1970 to participate in preliminary investigations at
the respective prosecutor’s discretion, this permission is rarely
granted.’™ Consequently, a defense counsel may have as little as
twenty-four hours to acquaint himself with the evidence from the pre-
liminary investigation and to submit the appropriate pleadings and
petitions to the court before trial begins.'”* Because they also do not
have the legal right to gather evidence for the accused, defense coun-
sel are forced to rely upon evidence gathered by the Procuracy.'™
Many Soviet scholars and commentators, therefore, advocate extend-
ing the right to counsel back to the moment when charges are
brought or an individual is arrested.*”® Such an expansion of the
right to counsel would quite likely improve the quality of the pre-
liminary investigation, as well as ensuring the observance of an ac-
cused's constitutional rights.!”*

Restrictions on the performance of defense counsel are present in-
side the courtroom as well. Defense counsel must not only contend
with a prosecutorial bias that stems in large part from the civil law

7Pipko, supra note 66, at 871-72.

**SLecture by Prafessor Lisa Granik, Soviet Law Seminar, at Georgetown University
Law Center, Washington, D.C. iJune 13, 19881

**’Pipko, supra note 66 at 863-64: 39 CDSP no. 12 at 7 :Apr. 21. 19871

"”Huske} gupra nore 90. at 106-07

T, at 1

g, at 105 Although a Soviet defendant has the right to present evidence at trial,
V. Terebilov, supra note 13, at 213, the defendant or defense mun,sl must petition the
procurator to conduct any additional investigation required. Id, at T8

\I*FBIS-SOV-87-232, Dec. 8. 1957, at 80; 36 CDSP no. 42 aLZ (Nov. 19, 19861

Id
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concept that the police and the prosecutors are only involved in an
impartial search for the truth,'”® but also with the pervasive percep-
tion in the Soviet legal profession that defense counsel are basically
ineffectual and defend “obvious criminals.”*"® Education as to the im-
portance of the defense counsel’s role and the concept of the presump-
tion of innocence is seen by some Soviet legal commentators as the
only way to ensure the functional equality (from a Soviet civil law
point of view) of the parties before the court.*””

IV. CONCLUSION

Aas illustrated by the Resolution on Legal Reform, current and con-
templated reforms in the Soviet investigative and judicial systems
appear to focus on two complementary approaches in order to achieve
the rule of law. The first is quality control, with measures geared
toward doing as many things correctly as possible at the lowest possi-
ble level of investigative and judicial procedure. The second is the
enhancement of due process, by providing for mechanisms in the re-
spective processes that will identify mistakes in the legal system and
resolve them expeditiously.

This article has reviewed the functions, operations, and anticipated
reforms of the Soviet military justice system. Observers may expect
significant reforms in nearly all aspects of the system, including the
investigation of offenses, the military tribunals, the Military Pro-
curacy, and the defense bar. This discussion has of necessity ad-
dressed the Soviet civilian justice system because of the high degree
of integration between the Soviet military and civilian justice sys-
tems. It is likely that many of the reforms adopted in the civilian
legal system will have an affect upon the military justice system.
There may be some differences, however, due to the military’s con-
servative attitude toward certain aspects of glasnost,'™ and consid-
erations of military necessity which the military justice system must
recognize functionally.’”® For example, increasing the number of peo-
ple’s assessors hearing a particular case may prove difficult in the
military even in peacetime fleld conditions. Enlarging the pretrial

“738, Kucherov, supra note 37, at 96.

17539 CDSP no. 12 at 7 (Apr. 21, 1987). The low regard for defense counsel felt by
some prosecutors is shown by their efforts to turn defense counsel into witnesses
against their clients in knowing d of the 21

T77d. The recent creation of the USSR Jurists Union, & natmnzl bar orgenization,
should greatly assist in breaking down professional prejudices among Soviet legal
practitioners. FBIS-SOV-88-230, Nov. 30, 1988, at 90,

"Gross, supra note 122, at 69-80.

1798ims, supre note 11, at 387-89.
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role of defense counsel in the Soviet military justice system may be
difficult as well, unless the military is prepared to devote resources
toward providing for the greater availability of advocates, perhaps
even in the form of state-employed aduvokatura.

The actual course of legal reform in the USSR is presently undeter-
mined, as is the course of perestroika in general. Reform efforts have
exposed serious deficiencies in the Soviet legal system, however, and
both Soviet officials and legal commentators have recognized the
need to effectively deal with these problems. Significant restructur-
ing of the Soviet legal system is therefore likely, and this may war-
rant close watching by Western observers as an indication of pere-
stroika’s overall progress,



ARTICLE 31(b): WHO SHOULD BE
REQUIRED TO GIVE WARNINGS?

by CPT Manuel E.F. Supervielle*

I. INTRODUCTION

No person subject to this chapter may interrogate, or request
any statement from an accused or person suspected of an
offense without first informing him . ...

Thus begins article 31(b) of the Uniform Code of Military Justice,
The words are not difficult to understand. The grammatical construc-
tion is not complex, Why then has there been 30 much debate and
difference of opinion over this simple phrase? Who is supposed to be
the subject of the command in the phrase? Who is or should be re-
quired to warn under article 31(b)?

Military judges at all levels have wrestled with this issue since
May 81, 1951, the effective date of article 31, Even the Court of Mili-
tary Appeals has found it difficult to reach a consensus on this ques-
tion and to maintain any consensus over time. In fact, since 1933
when the Court of Military Appeals first faced this issue in Unifed
States v. Wilson,? the judges on the court have devised four different
tests to answer the question of who is required to warn under article
31(b).> Some tests endured longer than others.

The test currently in force is the Duga “officiality plus perception”
test.* As recently as 1987, however, Chief Judge Everett expressed
reservations about the continued validity of the Duga test.® The

*Captain, Judge Advocate General's Corps. Currently assigned to Headquarters,
U8, Army Western Command, Ft. Shafter, Hawaii. Formerly Chief of Military Jus-
tice, 19th Support Command, Korea, 1985-1987; Trial Counsel and Defense Counsel,
Ft. Stewart, Georgia, 1982-1985. B.A., St. Mary's University, 1978; J.D., University of
Texas, 1981; LL.M., The Judge Advocate General’s School, 1988, Member of the bar of
the State of Texas. This article was originally submitted in partial satisfaction of the
requirements of the 36th Judge Advocate Officer Graduate Course

Uniform Code of Military Justice art. 31{b), 10 U.S.C. § 831(b) (1982) [hereinafter
TCMJ]

28 C.M.R. 48 (C.M.A. 1953)

38ee infra notes 1568-212 and accampanying text,

“United States v. Duga, 10 M.J. 206 (C.M.A. 1881). The Duga test set out two condi-
tions before Article 31(b) warnings are required: 1) the questioner must be acting in an
official capacity; and 2] the suspect or accused must perceive the official nature of the
questioning,

*United States v. Jones, 24 M.J. 367, 369 (C.M.A. 1987 (Everett, C.J., concurring).
Even though the Duga test has been used by the Court of Military Appeals since 1981,
Chief Judge Everert said that a persuasive argument could be made against the first

151



MILITARY LAW REVIEW [Vol. 123

analysis to Military Rule of Evidence 305(c) best summarizes the cur-
rent confusion in this area of the law. It states in pertinent part that
“Rule 30&(c) basically requires that those persons who are required
by statute to give article 31(b) warnings give such warnings. The
Rule refrains from specifying who must give such warnings in view of
the unsettled nature of the case law in the area.”®

The “unsettled nature of the case law in this area” leaves a great
deal of maneuvering room for defense counsel to argue for the exclu-
sion of an unwarned confessions. Trial counsel must be familiar with
the reasoning and policy objectives of the Duga test, as well as other
tests that may be advanced by a resourceful defense counsel, to per-
suasively argue for admission of unwarned confessions.

To properly answer the question of who must warn under article
31(b), it is first necessary to understand how subsection (b) relates to
the other sections of article 31 and to the military rules of evidence.
Subsection (b) is only one piece of a large, intricate blanket of protec-
tion that has been sewn together over centuries, using material from
different sources. The blanket protects persons suspected or accused
of a crime in the military, and at the same time it protects the judicial
process. Focusing exclusively on the issue of who must warn without
considering the other facets of article 31 would be like looking only at
one section of the large blanket. This kind of examination would not
yield an appreciation of how the entire blanket protects individuals
and the judicial process, Thus, to fully appreciate the policy objectives
underlying the different tests devised by the Court of Military
Appeals for answering the central guestion of this article, an over-
view of the law is necessary. Only from such a vantage point can the
complexity and purpose of the law be appreciated.

To provide the proper vantage point for analysis, part II of this
article will examine the historical origins and development of the
right against self-incrimination, the common law rule of confessions,
and the due process voluntariness doctrine. Part III will explore in
detail the development of the same legal principles in the United
States Army, and by 1950, all of the armed forces.” Part IV will dis-

condition of the Duga test, but that “after further reflection. [he; believe:d] [Duga) to
haye been correctly decided.” Id.

®Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 305(c! analysis
hereinafter Mil. R. Evid.)

"The Army experienced continuous legislative reforms in the law of confessions and
right against self-incrimination from 1775 to 1951, By contrast, the Navy did not. The
Navy's Articles for the Government of the Navy were copied in 1775 from the British
Articles for the Government of the Royal Navy of 1649, as modified in 1749, The Amer-
ican Articles for the Government of the Navy “were slightly revised in 1800, and a few
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cuss the four tests devised by the judges of the Court of Military
Appeals to answer the central question of this article. Specifically,
part IV will examine the rationale and policy objectives underlying
each test, as well as the strengths and weaknesses of each test. Final-
ly, the article will address the question of who should warn under
article 31(b).

II. DEVELOPMENT OF THE LAW OF
CONFESSIONS IN ANGLO-AMERICAN
JURISPRUDENCE TO THE YEAR 1951°

The law of confessions® consists of several rules, implementing
separate policy objectives, used to decide the admissibility of an ac-
cused person’s out-of-court confession. This part of the article will
summarize the historical development of the right against self-in-
crimination,’® the common law rule of confessions, and the four-
teenth amendment due process voluntariness doctrine. Together,
these legal principles form the foundation of the law of confessions

The right against self-incrimination and the common law rule of
confessions originated during different centuries and for different
reasons. The right against self-incrimination originated during the
sixteenth century in England. One of its primary objectives was to
shield the accused person’s thought process from governmental intru-
sion seeking incriminating information for use at a criminal
proceeding.’® The common law rule of confessions originated in En-

new wrinkles were added thereafter, but these rules stood virtually intact until the
1862 codification. ... . [TThe Articles for the Government of the Navy {AGN} as they
stood in 1950 were essentially unchanged from 1862 William T. Generous, Jr.,
Swords and Scales 10-11 (1978). This article focuses on the development of the right
against self-incrimination and the common law rule of confessions prior to the UCMJ
a3 it occurred in the Army.

*This discussion ends in 1951 as does the discussion in part IIL infra, because the
objective of these two parts is to provide insight into the state of the law at the time the
Court of Military Appeals first decided the issue of who must warn under article 31(b)

“This article uses the term “law of confessions” to mean the general body of law that
applies to the admission of a confession into evidence. Thus, various legal principles
derived from different sources of authority, taken together form the “law of confes-
sions.” The specific legal principles discussed in this article are the commen law rule of
confessions, the fourteenth s due process standard, and the
fife s right against self.

!This legal concept i3 interchangeably referred to as a “right” and as a “privilege.”
The term “right” implies something that belongs to the holder, whereas the term “priv-
ilege” implies something that the holder posseases at the discretion of someone else
For the sake of clarity, this concept will be conaistently referred to throughout the
article as the “right” against zelf-incrimination.

118 J. Wigmore, Evidence in Trials at Common Law, § 2251, at 205-318 (McNaugh-
ton rev. ed. 1961; [hereinafter 8 Wigmore]. At least a dozen different policy objectives
have been advanced as justification for the right against self-incrimination. One of the
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gland during the eighteenth century. Its objective was to exclude un-
trustworthy out-of-court confessions.’? The due process clause of the
fourteenth amendment to the United States Constitution was in-
corporated into the American law of confessions in the first haif of
1900's, Its objective was to insure fairness in the criminal justice pro-
cess.

Article 31 brought these different legal principles together for the
first time. To fully understand article 31, one must first understand
the historical foundations for the creation and development of the
principles that make up article 31. In the words of Justice Frankfurt-
er, “The . . . [right] against self-incrimination is a specific provision
of which it is peculiarly true that a page of history is worth a volume
of logic,”*?

A. THE HISTORICAL DEVELOPMENT OF
THE RIGHT AGAINST SELF-INCRIMINATION

Fifteenth-century England had three different systems for the
administration of criminal law: the common law system, the eccle-
siastical legal system, and the Star Chamber legal system.!* The
common law system was accusatorial in nature; that is, the commu-
nity accused an alleged wrongdoer of a crime, and then the state ac-
cused him by means of a grand jury indictment. Trial procedure con-
sisted of in-court examination of witnesses and of the defendant. The
types of crimes prosecuted were such offenses as larceny, robbery,
assault. and other “common” offenses,'®

The ecclesiastical courts and the Star Chamber proceeded in an
inguisitorial manner. The ecclesiastical courts tried to expose reli-
gious heretics, and the Star Chamber tried to uncover persons who

mot pers is that it “contri toward a fair balance by requir-
ing the government to leave the individual alone until good cause is shown for disturb-
ing him and by requiring the government in its contest with the individual to shoulder
the entire load.” /d. &

“23 J. Wigmare Endence in Trials at Common Law, § 822, at 329-336 iChadbourn
rev. 19701 _hereinafter 3 Wigmore). The policy objectve of the common law rule of
confessions was this: “The principle .. . upon which a confession may be excluded is
that it is, under certain condition 2 2. Id. a
added), Throughout this article. the term “common law rule of confessions™ refers to
this rule based exclusively on the narrow policy objective of admitting only "trustwor-
thy evidence."

“Lllmann v. United States, 350 U.§. 442. 435 :19581 iquoting New York Trust Co. v.
er, 256 U.8. 345, 349 119211, quoted in S. Saltzburg, American Criminal Proce-
dure 366 11980,

148 Wigmore, supra note 11, ¢ 2250, at 267-95

“Id
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held seditious beliefs.*® In these courts, an official administered an
oath ex officio’” to the defendant and ordered him to “tell the truth to
the full extent of his knowledge as to all things he would be ques-
tioned about, without [being advised] . . . whether or not he was ac-
cused . .. or of the nature of the questions before administration of
the oath.”®

The oath ex officio compelled the defendant to incriminate himself
if he held opinions that were offensive to the crown or to the church.
The compulsion resulted from the “choices” given to the defendant: he
could refuse the order to talk, and be held in contempt of court; he
could answer the questions truthfully, and incriminate himself; or he
could lie under oath, and commit perjury,*® This “cruel trilemma” left
the defendant no real choice. The compulsion was legal in the sense
that the order to testify came from a court.

During the next two centuries, the basic unfairness of the proce-
dures employed by the Star Chamber and ecclesiastical courts led to
growing opposition to the use of the oath ex officio.?° By 1604 the first
Parliament of James I presented the king a petition asking that the
oath ex officio “whereby men are forced to accuse themselves, be more
sparingly used.”?' Opposition to the use of the oath ex officio in com-
bination with an order to testify intensified. By 1641 Parliament
abolished the Star Chamber and eliminated the criminal jurisdiction
of the ecclesiastical courts. The use of the oath ex officio was abolished
in the same year.?? These reforms, however important, did not estab-
lish the right against self-incrimination.

Defendants were usually not examined upon ocath by the
common law courts, but they were questioned freely about
criminal activities and pressed by the judges to answer. Pro-
tests against such questioning were not raised until after the
oath ex officio had been condemned because of its association
with the [Star Chamber and ecclesiastical courts]. During
the mid-seventeenth century, several cases recorded the

°rq,

V"The oath ex officio was 50 named because it was administered by an official of the
court by virtue and authority of his office. Congressional Research Service, Library of
Congress, The Constitution of the United States of America, 8. Doc. No. 82, 92d Cong.,
2d Sess. 1106 1972) (hereinafer Consticution of the United States]

1d

*Id. at 316.

2 American Bar Foundation, Sources of Our Liberties 129-32 (R. Perry ed. 1959)
[hereinafter Liberties..

21d. at 132

227d. at 428
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growing opposition to the practice of the common law
courts. . . . The old habit of questioning the accused [during
commoen law criminal trials] did not completely die out,
however, until the beginning of the eighteenth century.?

An important new legal principle known as the right against
self-incrimination had taken root in England and in America. Follow-
ing the American Revolutionary War, six states included the right
against self-incrimination in their constitutions ?* To ensure that the
newly-formed Federal Government could not commit political and re-
ligious persecutions through the judicial process as in England, the
proposed fifth amendment to the Federal Constitution contained a
clause prohibiting the Federal Government from compelling any per-
son to be a witness against himself in any criminal case >

The requisite number of states ratified the Bill of Rights containing
the fifth amendment’s right against self-incrimination in 1791.%¢
During the first century of its existence, however, the Supreme Court
limited the application of the fifth amendment to federal criminal
trial proceedings.?” Thus, state criminal proceedings were not
affected by the fifth amendment right against self-incrimination.
Furthermore, even in federal criminal proceedings, the common law
rule of confessions exclusively governed the admissibility of extra-
judicial, or out-of-court confessions.?® Consequently, the right against
self-incrimination protected only witnesses, including the accused if
he testified, during a federal criminal proceeding. The trial judge im-
plemented the right against self-incrimination by informing the wit-
ness of his right to refuse to answer a question. The judge, however,
cautioned the witness that he could refuse to answer the question
only if the response was incriminating or if it might lead to incrimi-
nating information.?®

Confessions at that time were dealt with in both state and federal
courts under the common law rule.>® The Supreme Court specifically

*°Id. at 134, 136.

“*Constitution of the United States. supra note 17, at 1106, The six states were Mas-
sachusetts. New Hampshire, North Carolina. Pennsylvania, Vermont, and Virginia

“"TC.8. Const. amend. V. The fifth amendmenc states in pertinent part that “.nlo
person shall . .. be compelled in any criminal case to be a witness against himself.” /d

*Liberties, supra note 20, at 418

“7See infra notes 32-37, 59-60 and accompanying text

“See infra note 31 and accompanying text. Throughout the remainder of this article.
the term © . se indieated, refers to out-of-court, pretrial in-
criminating statements by & person suspected or accused of a crime. The term “confes-
sion” does not refer to a judicial confession or to a plea of guilty.

28 Wigmore, supra note 11. § 2269, at 412-13.

#See infra notes 47-56 and accompanying text
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adopted the common law rule in 1884.%! In 1897, however, the Su-
preme Court decided Bram v. United States.’? Bram announced a
radical departure from previous precedent when it declared that

[i]n criminal trials, in the courts of the United States, wher-
ever a question arises whether a confession is incompetent
because not voluntary, the issue is controlled by that portion
of the Fifth Amendment te the Constitution of the United
States, commanding that no person “shall be compelled in
any criminal case to be a witness against himself.”*®

Bram interjected the fifth amendment’s right against self-incrimi-
nation into a totally new area: the body of law concerned with the
admissibility of confessions. Although this was a novel legal concept,
its practical significance was limited by two circumstances. First,
Bram was a federal criminal case and thus had no impact on state
confession law.3* Second, “while the language [of Bram] was never
expressly disavowed in subsequent cases arising in the federal courts
the [Supreme] Court seems nevertheless to have proceeded along due
process standards rather than the self-incrimination analysis.”*® The
Supreme Court de-emphasized Bram, citing it with approval in only a
few cases.?® Bram faded in significance until 1966, when the Supreme
Court cited it as supporting authority for its landmark decision in
Miranda v. Arizona.>”

B. THE HISTORICAL DEVELOPMENT OF
THE COMMON LAW RULE OF CONFESSIONS
AND THE DUE PROCESS VOLUNTARINESS

DOCTRINE

As the right against self-incrimination developed, the law of con-
fessions developed on a parallel course, and sometimes these areas
crossed paths. Professor John H. Wigmore identified four stages in
the development of the law of confessions.?® These stages will be used
as the framework for analysis in this section 3°

#1See Hopt v. Utah, 110 U.5. 574 (1884},

2168 U.S. 532 (1897).

PId. gt 542.

*“Bram was a murder case which arose on an American ship on the high seas, and
thus was adjudicated in the federal criminal justice system

%*Constitution of the United States, supra note 17, at 1122

#*Shotwell Mfg. Co. v. United States, 371 U.S, 341, 347 (1963); Ziang Sun Wan v.
United States, 266 U.S, 1, 14-15 (1924); Burdequ v, McDowell, 256 U.S, 485, 475
{1921); Powers v. United States, 223 U.S. 303, 513 (1912).

7384 U.S. 436, 461-62 (1966).

83 Wigmore, supra note 12, § 817, at 201.92.

#*Professor Wigmore's views were important to the development of military evidence
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The first stage in the development of the law of confessions oc-
curred during the sixteenth and seventeenth centuries. No rule or
practice existed for excluding confessions from admission at a crim-
inal trial. Judges admitted all statements made by a defendant.
Torture, threats, promises, and other means of coercion were
routinely used to obtain a confession for use at trial against the
defendant.*®

The second stage in the development of the law of confessions be-
gan in the second half of the 1700’s.** The practice of criminal law in
the common law courts improved gradually with the passage of time
and a new rule concerning the use of confessions emerged. Judges
recognized that a confession, “as an extrajudicial statement,
would ordinarily be obnoxious to the hearsay [exclusionary] rule.
Therefore, the confession should not be admitted into evidence unless
there existed independent indicia of trustworthiness. If there was
such indicia, the confession could be excepted from the exclusion-
ary provision of the hearsay rule. Judges concluded that a confession
was in effect an admission against interest by a party to the proceed-
ings, one of the recognized hearsay exceptions. Thus, the admission
against interest by the defendant provided the necessary indicia of
trustworthiness, allowing the confession to escape the exclusionary
provision of the hearsay rule.*® This new rule become known as the
common law rule of confessions. It is important not to confuse this
rule with the broader and more general law of confessions. At this
point in history, the common law rule of confessions was the exclusive
component of what would grow to be the law of confessions.

42

What if torture, threats, or promises negated the necessary indicia
of trustworthiness? The new common law rule of confessions excluded
the confession if such means had been used to obtain it. The judges
reasoned that the use of coercion, threats, and promises discredited
the confession.** Judges wanted to admit only reliable and trustwor-
thy confessions. The rule was intended to protect the fact-finding pro-
cess. Any benefit to the defendant resulting from the exclusion of his
confession was incidental.

\aw. Professor Wigmore served on active duty with the United States Army from 1917
to 1920. He wrote the chapter an evidence in the 1917 Manual for Courts-Martial and
later expanded it in the 1921 Manual for Courts-Martial. The Army Lawyer: A History
of the Judge Advocate General's Corps, 1775-1975, at 118 (19751

03 Wigmore. supra note 12. 8 818, at 284, “"Ulp o the middle of the 1600's at least,
the use of torture to extract confessions was common, and confessions so obtained were
employed evidentially without scruple.” d.

*:1d. § 819, at 296-97,

1§ 816, at 290-91.

a

441d. § 819, at 297
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During the initial period of the common law rule’s development,
very few confessions were excluded.*® The defendant had the near
impossible burden of showing that he was subjected to serious coer-
cion, resulting in an untrustworthy confession. “At this stage, then,
the doctrine . . . [was] a perfectly rationale one. Confessicns apparent-
1y untrustworthy as affirmation of guilt are excluded ”*®

The third stage of the law of confessions occurred from the begin-
ning of the 1800’s to the latter part of the same century.*” The atti-
tude of the judges gradually turned 180 degrees and reached a point
where confessions were very difficult to admit into evidence. Judges
held a very strong prejudice against the use of confessions at trial.
Professor Wigmore gives three reasons for the shift in opinion by
nineteenth-century judges.®

First, most criminal defendants were from the lowest echelons of
society. Defendants were usually poor people with little or no educa-
tion. They had been conditioned generation after generation to be
subservient to social superiors and to government officials. Judges
believed these types of defendants were very susceptible to undue in-
fluence from persons in authority. Thus the defendant might confess
falsely if he felt pressured to do so.*®

The second reason for the prejudice against admissibility of confes-
sions was that evidentiary issues often had to be decided by isolated
judges without the benefit of consultation with colleagues. “The re-
sult was that judges commonly preferred to eliminate the question-
able evidence altogether, {including confessions] . . . and to solve all
questions that were even arguable . . . in favor of the accused.”™

The third reason was that judges believed the rules of procedure at
common law were fundamentally unfair to the defendant. Specifical-
ly, the defendant could not testify under oath at his own trial because
he was considered an incompetent witness > The common law consid-
ered the defendant incompetent because he was an interested party
in the proceedings, and as such, he might have a propensity to testify
falsely. Many judges refused to admit the confession as a way to
balance the scales of justice between the individual and the govern-
ment. Fairness required that if the defendant could not testify, then
his confession should not be admitted.

“31d,

6d,

*7Id. § 820, at 297.
*d. § 820a, at 298-301,
“Id. a1 299,

sorg

#11d. at 300

159



MILITARY LAW REVIEW [Vol. 123

The three reasons for nineteenth-century judges’ prejudice against
confessions were legitimate. The problem was that the courts con-
tinued to articulate the traditional common law rule of testing confes-
sions for trustworthiness as the legal foundation for their decisions,
when in fact their decisions were based on the totally different policy
concerns mentioned above. “Hence an irreconcilable conflict between
the normal and accepted theory or principle for excluding confessions,
and the abnormal use practically made of it for ulterior purposes,
[developed].”* Many decisions seemed absurd unless the ulterior mo-
tives behind them were understood. Judges declared confessions to be
untrustworthy upon the slightest excuse, no matter how preposterous
the rationale.®®

By the latter part of the 1800, the fourth stage in the development
of the law of confessions began.®* Advances in criminal procedures,
such as granting the defendant the right to testify, reduced the sig-
nificance of the ulterior justificat: for excluding confessions. The
courts were returning to the original purpose of the common law rule
of confessions: the concern with trustworthiness. The law of confes-
sions turned another 180 degrees, back to where it was at the begin-
ning of the 1800’s.%%

In 1884 the Supreme Court adopted the traditional common law
rule of confessions in Hopt v. Utah.3® This was the Court’s first deci-
sion concerning the admission of a confession. It declared that

the presumption upon which weight is given to such evi-
dence . . . ceases when the confession appears to have been
made either in consequence of inducements of a temporal na-
ture, held out by one in authority, touching the charge pre-
ferred, or because of a threat or promise by or in the presence
of such person, which, operating upon the fears or hopes of
the accused, in reference to the charge, deprives him of that
freedom of will or self-control essential to make his confes-
sion voluntary within the meaning of the law*’
The Court excluded the confession on the traditional policy that
under certain circumstances, involuntarily obtained confessions were
nothing more than untrustworthy hearsay.

syg
**1d. at 300-01

1d. § 820d, at 306-08
"°Id. $ 822, at 329-30.
110 U.8. 574 118841
rq. at 585
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The exclusive use of this policy for determining the admissibility of
confessions was challenged in 1897 when the Supreme Court decided
Bram v. United States.® There, for the first time, the Court inter-
Jjected fifth amendment right against self-incrimination concerns into
the equation for testing the admissibility of confessions. Bram,
however, did not have a significant impact on the federal law of con-
fesgions, and it had no impact on the law of confessions in state
Jjurisdictions.®

Legal scholars voiced other challenges to the exclusive use of the
traditional common law rule during the first half of the 1900’s.%° Pro-
fessor Charles T. McCormick recognized the validity of the tradition-
al common law confessions rule, but he also saw the need for exclud-
ing confessions to support the policy that law enforcement officials
should treat suspected and accused persons in a humane and dig-
nified manner. He believed the use of torture, intimidation, and other
“third degree” police tactics corrupted the judicial process and was
fundamentally unfair to the defendant. Professor McCormick argued
that the trustworthiness of a confession should not be the only issue
in determining admissibility.®

In 1936 the Supreme Court adopted the policy of fundamental fair-
ness as part of the law of confessions in Brown v. Mississippi.®? This
was the Court’s first case dealing with the admissibility of a confes-
sion arising from a state court. In Brown, brutal torture was used to
obtain the confession admitted in evidence against the defendant. Af-
ter the murder of a white farmer in rural Mississippi, police officers
suspected a poor black man named Brown as the killer. Police officers
arrested Brown and pretended to lynch him twice in an attempt to
induce a confession, but Brown refused to confess. He was released,
but two days later he was rearrested and whipped with ropes and
studded belts until he confessed to the murder.5

The Supreme Court drew a distinction between the right against
self-incrimination and the right to due process. The Court found only
the latter to have heen violated and concluded that

the question of the right of the State to withdraw the priv-
ilege against self-inerimination is not here involved. . . .

2168 U.S. 532 (18971
%9See supra notes 34-37 and accompanying text,
23 Wigmare, supre, note 12, § 822, at 329-36.
(1;;DslIcCormmk, The Scope of Privilege in the Law of Evidence, 16 Tex. L. Rev. 447
)
3287 U.8. 278 (1936)
*4d. at 281-82
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The compulsion to which the quoted statements refer is that
of the processes of juatice by which the accused may be called
as a witness and required to testify. Compulsion by torture
to extort a confession is a different matter.

It would be difficult to conceive of methods more revolting
to the sense of justice than those taken to procure the confes-
sions of this petitioner, and the use of the confessions thus
obtained as the basis for conviction and sentence was a clear
denial of due process.®*

The Supreme Court did not apply the Bram rule for two reasons.
First, the Bram rule applied only to federal trials, and Brown was a
state trial. Second, despite the Bram rule, the Supreme Court in 1936
viewed the right against self-incrimination as a protection available
only during the trial itself and not before that time.

The significance of Brown was that it created a fourteenth amend-
ment due process protection and that it applied the protection to state
criminal proceedings. Following Brown, the Supreme Court, on occa-
sion, used the due process clause of the fourteenth amendment to ex-
clude confessions obtained by methods that were fundamentally un-
fair to the defendant. For example, in 1940 Chambers v. Florida®®
recognized that mental coercion, not just physical torture, could be so
extreme as to violate due process. There, the police arrested the ac-
cused without a warrant, held him incommunicado, and subjected
him to continuous interrogation for five days.

In 1941 Lisenba v, California® clearly distinguished the tradition-
al common law rule of confessions and its objective of excluding only
unreliable confessions from the due process requirement of the four-
teenth amendment and its objective of ensuring fundamental fair-
ness.

The aim of the (common law] rule that a confession is in-
admissible unless it was voluntarily made is to exclude false
evidence. The aim of the requirement of due process is
not to exclude presumptively false evidence but to prevent
fundamental unfairness in the use of evidence, whether true
or false

Brown, Chambers, Lisenba, and other important decisions® relied

$d, at 285, 286 ‘emphasis added!

53309 .8, 227 1940:.

314 U8, 319 (1941

“71d. at 236 (emphasis added:.

%*Haynes v. Washington, 273 U.§. 503 11963); Rogers v. Richmond, 365 U.8. 534
19611; Blackburn v. Alabama, 361 U.S. 199 (1960% Waus v. Indiana, 338 U8, 48
(19491 Asheraft v. Tennessee, 322 U.S, 143 11944

162



1989] ARTICLE 31(b)

primarily on the fourteenth amendment due process voluntariness
standard rather than the traditional common law trustworthiness
rule of confessions. “Over the next several years [after Lisenbal,
while the Justices continued to use the terminology of voluntariness,
the Court accepted at different times both the concepts of trustworthi-
ness and of constitutional fairness.”®® By 1951, when the Uniform
Code of Military Justice became effective, the American law of con-
fessions emphasized both of these policy reasons.™

On the narrower topic of rights warnings, state and federal law
differed in one major way in 1951. In state criminal cases, warnings
by law enforcement officers concerning the right against self-incrimi-
nation played a small role in the law. Warnings were a factor, among
many others, to be considered under the totality of the circumstances
as part of the due process voluntariness doctrine.”! The Supreme
Court did not require the application of the fifth amendment’s right
against self-incrimination protection to state proceedings.

In federal criminal cases, Congress required prompt arraignment
before a federal magistrate for persons arrested by federal law en-
forcement officials.” Under Federal Rule of Criminal Procedure 5(b),
the magistrate had a duty to warn the suspect of the charge against
him, that he had the right to remain silent, that if he chose to say
something it could be used against him at trial, and that he had the
right to the assistance of a lawyer.”

In order to make this rule effective, the Supreme Court decided in
McNabb v. United States™ that if the government unnecessarily de-
layed the arraignment of the accused, a resulting confession would be
inadmissible. Lower federal courts initially interpreted the MeNabb
decision as part of the due process voluntariness doctrine and accord-
ingly treated an unnecessary delay in arraignment as a factor to be

*Constitution of the United States, supra note 24, at 1130 (emphasis added).
“In Rogers v. Richmond, 365 U.S. 534, 540-41 (1961), ten years after enactment of
the UCMJ, the Supreme Court declared:

To be sure, confessions cruelly extorted may be and may have been, to an
uncertain extent, found to be untrustworthy. But the constitutional prin-
ciple of excluding confessions that are not voluntary does not rest on this
consideration. Indeed, in many of the cases in which the command of the
Due Process Clause has compelled us to reverse state convictions involv-
ing the use of confessions obtained by impermissible methods, indepen-
dent corroborating evidence left little doubt of the truth of what the defen-
dant had confessed.
7'See Harris v. South Carolina, 338 U.S. 68 (1949); Turner v. Pennsylvania, 338 U.S.
82 {1949); Watts v. Indiana, 338 U.S, 49 (1949).
Zstd R. Crim. P. 5ia} (1946).
jsFed R. Crim. P. 5(b) (1846). The magistrate also had to set the terms for bail. Id.
318 U.8. 332 (1943,
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considered under the totality of the circumstances in determining the
voluntariness of the decision to confess.”> The Supreme Court ex-
pressly rejected this interpretation just five years after McNabb in
Upshaw v. United States,”® when it proclaimed that if the govern-
ment unnecessarily delayed the accused’s arraignment, the confes-
sion was per se inadmissible. The Court reasoned that Congress
granted the accused a right to be promptly warned of his constitution-
al right againat self-incrimination; therefore the voluntariness of the
confession was not a relevant matter in this inquiry. The totality of
the circumstances test was not triggered unless the government could
first show that it had arraigned the accused promptly. Consequently,
federal law enforcement officials had to overcome the MecNabb
prompt arraignment hurdle, the due process voluntariness hurdle,”
and the traditional common law trustworthiness hurdle to get a con-
fession admitted into evidence.

Since the McNabb rule was a means to enforce the Federal Rules of
Criminal Procedure, it did not apply to the states. Furthermore, since
the Court promulgated this rule pursuant to its supervisory power
over lower article III federal courts, it did not apply to courts-martial,
because the Supreme Court did not have any supervisory power over
military tribunals.™

In summary, by 1951 the American civilian law of confessiona
rested primarily on the due process voluntariness doctrine. The tradi-
tional commen law rule of confessions was still a part of the larger
law of confessions, but it was no longer the only consideration. The
right against self-incrimination was applicable only in the court
room, and only to the extent the trial judge believed a particular
question might evoke an incriminating response. Outside the court-
room, federal law enforcement officials had to arraign the accused
promptly, at which time the accused was warned of his right against
self-incrimination, but state law enforcement officials had no duty to
arraign promptly or to provide warnings.

"*Constitution of the United States, supra note 24, at 1125 n. 14,

8335 U.S. 410 (1948)

“TFederal law enforcement officials had ta follow the due process requirements of the
fifth amendment, rather than the fourteenth amendment due process clauge, which
applied to state law enforcement officials.

"#See, e.g., Burns v. Wilson, 346 U.S. 137, 145 n. 12 119331,
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III. DEVELOPMENT OF THE RIGHT
AGAINST SELF-INCRIMINATION AND THE
DUTY TO WARN IN THE MILITARY TO THE

YEAR 1951

Part III reviews the development of the right against self-incrimi-
nation in the United States Army, and by 1951 all the armed forces,
with a focus on the creation and evolution of the warning require-
ment. The time period covered is from the first American Articles of
War of 1775 to the Uniform Code of Military Justice of 1951. Five
atages in the development of the right against self-incrimination are
important in the discussion: 1) pre-recognition; 2 recognition; 3) ear-
ly development; 4) independent respect; and 5) expansion.

A. PRE-RECOGNITION OF THE RIGHT: 1775
TO 1806

The Articles of War of 1775 were the first enactment of American
military law.” They were copied from the British Articles of War in
effect in 1775, which in turn were based on the continental European
civil law *° Interestingly, the Anglo common law did not have a
strong influence on British military law. As a result,

our [American] military law has always borne many strik-
ing resemblances to the civil law, as contrasted with the
Anglo-American common-law. Over the years, many rules
and practices [were] brought over from the common law,
such as the presumption of innocence, the privilege against
self-incrimination, and the common-law rules of evidence.®*

The 1775 Articles of War contained no reference to the right
against self-incrimination and no provision for the use of common law
rules of evidence. The 1775 Articles truly reflected the mark of the
civil law inquisitorial legal system. In 1776 the Continental Congress
revised the Articles of War and expressly rejected the right against
self-incrimination. Section XIV, article 6 of the 1776 Articles of War
authorized compulsory testimony, declaring that “[a]ll persons called
to give evidence, in any cause, before a court-martial, who shall re-

"*W. Winthrap, Military Law and Precedents 953-60 2d ed. 19201

97d. at 931-946.

96 Cong. Rec, Pt. 1, 1353 11950, reprinted in Dep't of Navy, Congressional Floor
Debate on the Uniform Code of Military Justice, Pub. No. 9ND-P-1978, at 189 (em-
phasis added;
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fuse to give evidence, shall be punished for such refusal at the discre-
tion of such court-martial.”®?

The accused ordered to testify before a court-martial was truly com-
pelled to incriminate himself if he was in fact guilty. The combination
of an oath and a lawful order to testify placed the accused in the same
“cruel trilemma” that Englishmen faced prior to the abolition of the
oath ex officio in 1641. Thus, the first two enactments of law for the
discipline of the American army created an inquisitorial criminal
system of law,

B. RECOGNITION OF THE RIGHT: 1806

Article 69 of the 1806 revision of the Articles of War recognized the
right against self-incrimination for the first time in American mili-
tary law.®® It stated in pertinent part that

[tlhe judge advocate or some person deputed by him,
ghall prosecute in the name of the United States of America;
but shall so far consider himself as counsel for the prisoner,
after the said prisoner shall have made his plea, as to object
to any leading question, to any of the withesses, or any gues-
tion to the prisoner, the answer to which might tend to in-
criminate himself.5

The authorization for compulsory testimony contained in the 1776
Articles was eliminated. In its place stood the first statutory recogni-
tion of the right against self-incrimination in the American military
The prosecuting judge advocate was responsible for ensuring respect
for the right against self-incrimination held by the prisoner or by the
accused.® Witneases other than the accused did not enjoy the protec-
tion of the right, because the judge advocate had to object to inerimi-
nating questions put only to the accused. The judge advocate acted as
“counsel for the prisoner,” not as counsel for all witnesses % Thus, the
1806 Articles of War selectively incorporated one of the most fun-
damental rights of Anglo-American jurisprudence. It was recognized,
however, only at the court-martial. There was no statutory recogni-
tion of the right at preliminary hearings or investigations,®”

**W. Winthrop, supra note 79. at 988.

*1d. at 982

#d. :emphasis added

*Winthrop uses the term “prisoner” synonymously with the term “accused.” /d. at
195-99

*Id. at 952

*Id. at 976-85
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C. EARLY DEVELOPMENT OF THE RIGHT:
1806 TO 1916
1. Act of 1878

The Act of March 16, 1878,% granted an accused the right to testify
at his court-martial if he chose to, but he could not be ordered to
testify. This statutory change reflected the trend in the common law
rules of evidence of admitting more evidence by relaxing the com-
petency requirements. The statute reinforced the right against
self-incrimination by declaring that the accused’s “failure to make
such request [to testify] shall not create any presumption against
him.”®® This provision strengthening the right against self-incrimi-
nation reflected the position taken by the Supreme Court in Wilson v.
United States.®® In Wilson the Supreme Court established the rule
that the government cannot adversely comment on the accused's re-
fusal to testify at trial ®* The accused’s refusal to testify was based on
the fifth amendment right against self-incrimination, and if the gov-
ernment was permitted to adversely comment on the accused’s in-
vocation of his right, the constitutional protection would be effective-
1y nullified.

2. Instructions for Courts-Martial, 1891

The 1891 Instructions for Courts-Martial®® provided the first com-
prehensive procedural guide for the conduct of courts-martial. The
Instructions reinforced the right against self-incrimination by reiter-
ating the statutory duty of the judge advocate to object to incriminat-
ing questions put to the accused

The Instructions, however, went further than the statutory mini-
mum requirement. In describing additional duties of the judge advo-
cate, the Instructions required him to observe a limited portion of the
common law rule of confessions. The Instructions stated that the
judge advocate

may ask a prisoner how he intends to plead; but, when the

accused is an enlisted man, he should, in no case, try to in-
duce him to plead guilty, or leave him to infer that, if he does

*Act of March 16, 1878, ch. 37, 20 Stat. 30.
=Id.

20149 .8, 60, 65 (1893)

#11d. at 85. The Supreme Court said that to allow the prosecution to comment on the
accused’s decision to invoke his right against self-incrimination disregarded the ac-
cused’s presumption of innocence.

2A. Murray, Instructions for Courts-Martial (2d ed. 1891

*Id at 9.
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so, his punishment will be lighter. When, however, such a
plea is voluntarily and intelligently made, the judge advocate
should properly advise the prisoner of his right to offer evi-
dence in explanation of his offense.®?

The plea of guilty was a judicial confession. The Instructions ad-
monished the judge advocate not to say or do anything which might
make the enlisted accused think he would receive a benefit from
pleading guilty.”® Application of both the constitutional right against
self-inerimination and the limited portion of the common law rule of
confessions, however, was again confined to the courtroom.*®

The Instructions also required the judicial confession be made
voluntarily and intelligently. This requirement demonstrated an ear-
ly concern in the Army for ensuring the accused not only pleaded
guilty of his own free will, but also a concern for ensuring the accused
understood the consequences of his actions.

3. Act of 1901

The Act of March 2, 1901,°7 contained the next specific statutory
reference to the right against self-incrimination in the Army. This
statute allowed the Army to compel “attendance of civilian witnesses
at courts-martial by certifying the witness’ refusal to appear or tes.
tify to a federal district court for trial of the issue.”®® To protect civil-
ian witnesses from possible abuse by courts-martial, the act included
the following proviso: “no witness shall be compelled to incriminate
himself or to answer any question which may tend to incriminate or
degrade him.”®® Civilian witnesses were thus assured of the right
against self-incrimination at courts-martial. They were also given a
nonconstitutionally based protection against degrading questions.'®”

The fact that this statute pertained only to civilian witneases cre-

¥4d. at 10 :emphasis added)

#5The Inatructions did not contain & similar admonition concerning officer accuseds

*The common law rule of confessions was applicable only to the enlisted accused
while the right against self-incrimination was applicable to all accuseds. This high-
lights the difference between the policy of the common law rule of confessions and the
policy underlying the right against self-incrimination The former is not intended to
protect the accused; it is intended to protect the fact-finding process by excluding unre-
liable evidence, in this case an unreliable judicial confession. The latter is a personal
right. intended to protect the thought process of the accused from government probing.

Act of March 2, 1901, ch. 809, § 1. 31 Stat. 951 |hereinafter Act of 1901

**Lederer, Rights Warning in the Armed Services, 72 Mil. L. Rev. 1, 3 n.11 19761
iquoting Act of 1901:

#8rd.

““This noncenstitutional protection atrached itself to the right againat self-incrimi-

nation. It continued its attachment to the right. and taday is embodied in UCMJ article
3licl.
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ated some doubt about the applicability of the Act's proviso on
self-incrimination to Army witnesses. This doubt about the status of
Army witnesses other than the accused was an important factor in
triggering the “Independent Respect” stage of development,'®*

4. Manual for Courts-Martial, 1905

The 1905 Army Manual for Courts-Martial'%? tried to resolve the
confusion regarding who was entitled to the protection of the right
against self-incrimination by reiterating the language of the proviso
in the Act of 1901, and omitting any language that implied the pro-
viso pertained only to civilian witnesses. The Manual simply stated
that “no witness shall be compelled to incriminate himself or to
answer any questions which may tend to incriminate or degrade
him."”%® Unfortunately, this phrase did not settle the issue, because
immediately following this language there was a footnote to the Act
of 1901, which was the source of the confusion in the first place.

Of greater importance, the 1905 Manual purported to make a
wholesale adoption of the cemmon law rules of evidence. The duty of
the judge advocate not to induce an enlisted man to plead guilty was
retained, but the discussion about voluntary and intelligent pleas
was deleted.’® To fill the void left by the deleted provision, a new
section entitled “Examination of Witnesses” was added. It stated that

[clourts-martial follow in general, so far as . . . [possible], the
common-law rules of evidence as observed by the United
States courts in criminal cases, but they are not required by
statute to do so, and & certain latitude in the introduction of
evidence and the examination of witnesses, by an avoidance
of technical and restrictive rules, is permissible when it is in
the interest of the administration of military justice.'%?

1918ee infrg notes 107-20 and accompanying text.
1924 Manual for Courts-Martial, Courts of Inquiry, and Retiring Boards, and of
Qther Procedures Under Military Law, rev. ed. 1905 [hereinafter MCM, 1905]
19974, gt 4.
104The cnmplete change from the ICM, 1891 to the MCM, 1805 follows. The words
within the brackets were in the ICM, 1891, but not in the 1905 Manual for Courts-
Martial. The judge advocate
may ask a prisoner how he intends to plead; but, when the accused is an
enlisted man, he should, in no case, try to induce him to plead guilty, or
leave him to infer that, if he does so, his punishment will be lighter
When, however, such a plea is voluntary and intelligently made the
judge advocate should praperly advise the prisoner of his right to offer
evidence in explanation of his offense. . ..}

\IC\I 1905 at 23
OPMCM, 1905 at 44.
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This was a significant change from the 1891 Instructions for
Courts-Martial, which selectively incorporated a very limited portion
of the common law rules of evidence. The common law rules of evi-
dence in force in federal courts, including the rules pertaining to con-
fessions, would now be applicable at courts-martial, unless their ap-
plication was not in the interest of the administration of military jus-
tice. This meant that confessions, not just pleas of guilty, had to be
voluntary to be admissible, unless there was some other indication of
reliability. The 1905 Manual retained, however, the different rules
for enlisted and officer personnel concerning judicial confessions.!?®

In summary, the highlights of the early development stage were as
follows: The Act of 1878 strengthened the accused’s right against
self-incrimination at courts-martial by forbidding adverse comment
on the exercise of the right. The 1891 Instructions for Courts-Martial
reiterated the right against self-incrimination and adopted a limited
portion of the common law rule of confessions regarding judicial con-
fessions of enlisted accuseds. The Instructions also required the ac-
cused’s plea of guilty to be voluntary and intelligent. The Act of 1901
assured civilian witnesses the right against self-incrimination at
courts-martial, but led to uncertainty concerning the applicability of
the right against self-incrimination to Army witnesses, The 1905
Manual for Courts-Martial unsuccessfully attempted to clarify this
uncertainty, but more importantly, the Manual adopted the common
law rules of evidence wholesale. The common law rules of evidence,
however, could be avoided in the interest of “military justice.”

D. INDEPENDENT RESPECT FOR THE
RIGHT: 1916 TO 1917
1. Actof 1916

The Act of August 29, 1816,'°7 established the 1916 Articles of
War. This was the first attempt to make large scale, significant revi-
sions to the Articles of War, which had been basically unchanged
since the Revolutionary War. The 1916 Articles of War contained a
new article entitled “Compulsory Self-Incrimination Prohibited,”
article 24:

No witness before a military court, commission, court of in-
quiry, or board, or before any officer, military or civil, desig-
nated to take a deposition to be read in evidence before a

874, at 23-24
“"Act of August 2. 1918, 39 Stat. 619 [hereinafter Articles of War, 1916)
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military court, commission, court of inquiry, or board, shall
be compelled to incriminate himself or to answer any ques-
tions which may tend to incriminate or degrade him.1%®

General Crowder, the Judge Advocate General, testified before
Congress that article 24 extended the protection against self-incrimi-
nation to all witnesses at all formal hearings, not just those com-
pelled to testify pursuant to the Act of 1901.*°® Thus, article 24 made it
clear that the protection against self-incrimination was of general
application to al/ witnesses at courts-martial and other quasi-judicial
hearings in the Army.

Why was the right against self-incrimination extended beyond the
court-martial? To answer this question, the concept of “compulsion,”
as discussed in part II above, must be kept in mind. Compulsion re-
sulted from placing a witness under oath and ordering him to testify.
Quasi-judicial hearings had the authority to compel a witness in the
same manner as a court-martial,'*° thus, it was logical to expand the
right against self-incrimination to such hearings

2. Manual for Courts-Martial, 1917

The 1917 Manual for Courts-Martial'?! also gave independent re-
spect to the right against self-incrimination. Paragraph 233 of the
Manual was entitled “Compulsory Self-Crimination Prohibited” It
stated that the “Fifth Amendment [right against self-incrimination]
applies to trials by courts-martial and is not limited to the person on
trial, but extends to any person who may be called as a witness.”*'?
This laid to rest any doubt about the applicability of the right against
self-incrimination to military witnesses.

The 1917 Manual also contained a discussion of the commen law
rule of confessions. Paragraph 225, entitled “Confessions,” declared
that “(alnother exception to the rule excluding hearsay evidence is

Y874, art. 24 (emphasis added).

1"*Hearings on S. 3191 Before the Subcomm. on Military Affairs of the Senate Comm
on Military Affairs, 64th Cong.. Lst Sess. (1916},

*:°The enactment of the American Articles of War of 1806 granted courts of inquiry

the same power to summon witnesses as a court-martial, and to examine them under

oath.” Article of War 91, See W. Winthrop, supra note 79, at 984, Article 118 of the
1874 Articles of War retained the same power for courts of inquiry. Id, at 995. Finally,
the 1905 MCM not only referenced Article of War 115 and the power of the court of
inquiry to summon and swear witnesses, it also declared that retiring boards “shall
have such powers of a court-martial and court of inquiry” for purposes of conducting an
inguiry. MCM, 1905 at 83-84, 87
lg“;]A Manuel for Courts-Martial, United States Army. 1917 [heremafter MCM,

17].

1124, para, 233,
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the rule that admits testimony as to confessions of guilt made by the
accused.”!*® Paragraph 225 required the confession to be entirely
voluntary'!* before it could be admitted, explicitly stating that “the
reason for the rule is that where the confession is not thus voluntary
there is always ground to doubt whether it be true.”*!® This un-
equivocal declaration of policy left no doubt that in the Army in 1917,
as in civilian jurisdictions, the common law rule of confessions, con-
cerned with trustworthiness of the confession, as measured by the
degree of voluntariness in obtaining the confeasion, was the only law
applicable to admissibility of confessions. The constitutional right
against self-incrimination was not a factor in the admissibility of con-
fessions, nor was the due process standard,

Significantly, paragraph 223 officially recognized, for the first time,
that military rank could influence an accused to make a confession.
Paragraph 225 stated that “[in] military cases, in view of the author-
ity and influence of superior rank, confessions made by . . . [persons of
inferior rank], especially when [they are] ignorant or inexperienced,”
were generally suspect.’’® The 1917 Manual categorized confessions
made by persons of inferior rank to a superior into three groups. The
government had to meet a different burden of proof for each to admit
the confession:

1, When the accused is “held in confinement or close arrest, .
[the confession] should be regarded as incompetent unless very clearly
shown not to have been unduly influenced.”*'”

2. When the accused is under charges, if there is “even a slight
assurance of relief or benefit [made] by such superior . . . [the confes-
sion) should not in general be admitted ”*'®

3. When there is no showing that the confession was “made under

the influence of promises or threats, etc., . . . {the confession] should,
yet, in view of the military relations of the parties, be received with
caution.”11?

904 para, 225

124MCM 1917, para. 225, defined a confession as voluntary
when it is not induced or marerially influenced by hope of release or other
benefit or fear of punishment or injury inspired by one in authority, or,
more specifically, where it is not induced or influenced by words or acts
such as promises, assurances, threats, harsh treatment, or the like, on the
part of an official or other person competent to effectuate what is prom-
ised, threaten, etc,

terd

“€/4. temphasis added

3177d. iemphasis added

174, iemphasis added
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After identifying these potential sources of involuntary confes-
sions, the drafters of the Manual recognized a new tool that was
evolving in the investigatory arena to reduce the potential for in-
voluntary, and thus untrustworthy, confessions. Paragraph 225 indi-
cated a preference for the use of a preliminary warning to be given
during investigations:

Considering, however, the relation that exists between
officers and enlisted men and between an investigating
officer and a person whose conduct is being investigated, and
the obligation devolving upon an investigating officer to
warn the person investigated that he need not answer any
question that might tend to incriminate him, confessions
made by soldiers to officers or by persons under investigation
to investigating officers should not be received unless it is
shown that the accused was warned that his confession
might be used against him or it is shown clearly in some
other manner that the confession was entirely voluntary.2®

The drafters of the Manual noted that an obligation to warn was
devolving upon investigators, but apparently was not yet a clear
obligation. This paragraph implied that if a warning was given, the
resulting confession should be presumed to be voluntary, and thus
trustworthy. If the warning was not given, then an affirmative show-
ing of voluntariness should be required before the confession could be
admitted. The warning was only a preferred practice, not a require-
ment,

Even though the warning was substantively about the constitu-
tional right against self-incrimination, the preference for the warn-
ing was based on the common law rule of confessions and its concern
for trustworthiness of confessions. The intent was to protect the
fact-finding process, not the accused. Any benefit to the accused was
incidental. The source of involuntariness, and thus the target that
the warning was supposed to destroy, was the influence generated by
rank and duty position in the Army. Therefore, the original policy
objective behind the obligation to warn was to reduce the influence
caused by the pressures of rank in the Army, and thus reduce the
probability of unreliable confessions.

The independent respect stage was an important period in the de-
velopment of the 1ight against self-incrimination. Article of War 24
gave the right against self-incrimination independent recognition,
and expanded the intended beneficiaries of the right to include mili-

12974, (emphasis added).
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tary witnesses, Article 24 also extended the coverage of the right
from courts-martial to quasi-judicial hearings. The 1917 Manual for
Courts-Martial gave independent recognition to the right and recog-
nized the influence of military rank and the duty position of an Army
investigator as potential sources of involuntary confessions. The 1917
Manual also articulated a preference for the use of preliminary warn-
ings during investigations to counteract the effects of improper in.
fluence caused by military rank and duty position.

It is important to understand that during this period of time refer-
ences to the "voluntariness” of a confession dealt only with the com-
mon law policy of trustworthiness of the confession, not with due pro-
cess fairness to the accused.

E. EXPANSION OF THE RIGHT: 1917 TO 1951

There were three legislative expansions of the right against
self-incrimination following the enactment of Article of War 24 in
1916, At the same time, the common law rule of confessions as ap-
plied in the Army continued to expand, as did the warning require-
ment.

1. Act of 1920

The first expansion of the right against self-incrimination in the
Army was the Act of June 4, 1920, which established the 1920 Arti-
cles of War,'®! This Act added the words “officer conducting any in-
vestigation” to the list of forums mentioned in Article of War 24
where a witness could not be compelled to incriminate himself.'** An
officer designated to conduct an investigation now had to respect the
witness's right against self-incrimination. Was this a “minor revi-
sion”?3 or was it a significant step in the evolution of the right in the
Army? A review of the probable reason for the addition of the words
supports the latter conclusion

The exact reason for this revision is not clear; however, the expan-
sion of Article of War 114 in 1916 may provide the answer, Article
114 authorized certain persons to administer oaths. Until 19186, only
persons directly involved with courts-martial or quasi-judicial hear-
ings were authorized to administer oaths, Article 114 expanded the
authority to allow “any officer detailed to conduct an investigation”
the power to administer oaths.'?* Officers “detailed to conduct an in-

“*Act of June 4. 1920, ch. 227, 41 Stat. 792

1#48ee supra note 108 and accompanying text. The forums mentioned originally in
Article of War 24 were courts-martial, commissions, courts of inquiry. and boards

*235¢e Lederer, supra note 96, at 4

**Articles of War, 1916 art, 114
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vestigation” could now legally compel testimony in the same manner
as courts-martial and quasi-judicial hearings. Logically, therefore, a
witness called before an officer detailed to conduct an investigation,
ghould be afforded the same protection that he would enjoy at the
traditional criminal forums.

Although the change to article 114 was made in 1918, it appears
that it took until 1920 to reconcile article 24 with article 114. The
point to appreciate is that this seemingly minor change to Article of
War 24 significantly expanded the boundaries restricting the right
against self-incrimination beyond formal hearings to informal inves-
tigations.

2. Manual for Courts-Martial, 1921

The 1921 Manual for Courts-Martial!?® made a change with re-
spect to rights warnings. The obligation to warn first announced in
the 1917 Manual was expanded, but it remained a part of the common
law rule of confessions, concerned with the trustworthiness of confes-
sions. The expansions and clarifications were threefold.*?® First, in
the 1917 Manual, the obligation to warn an accused was devolving;
in the 1921 Manual, the obligation had devolved upon investigators,
ie, the 1921 Manual firmly established the obligation to warn.
8Second, the 1917 Manual asked investigating officers to give the
warnings; the 1921 Manual required investigating officers and other
military superiors to give the warnings. Finally, the 1917 Manual
made no reference to civilian law enforcement officials having to
warn; the 1921 Manual specifically stated that civilian police were
under no obligation to warn under Article of War 24.

*25Manual for Courts-Martial, United States Army, 1921,

129The complete modifications to the portion of paragraph 225(b), which contained
the warning requirement, are shown below, The words in regular typeface were un-
changed from the MCM, 1917, paragraph 225(b). In 1921, the words in italics were
added, and the words within brackets were deleted:

Where the confession was made to a civilian in authority, such as a police
officer making an arrest, the fact that the official did not warn the person
that he need not say anything to incrimirate himself does not necessarily in
itself prevent the confession fram being voluntary. But where the confession
is made to @ military superior the case is different. Considering [however,]
the relation that exists between officers and enlisted men and between an
investigating officer and a persan whose conduct is being investigated,
{and the obligation devolving. it devolves upon an investigating officer or
other military superior, to warn the person investigated that he need not
answer any question that might tend to incriminate him. Hence, confes-
sions made by soldiers to officers or by persons under investigation ta
investigating officers should not be received unless it is shown that the
accused was warned that his confession might be used against him or it is
shown clearly in some other manner that the confession was entirely
voluntary.
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8. The Elston Act of 1948

The second legislative expansion of Article of War 24 occurred in
1948, with the enactment of the Elston Act.'?” The Act added a
second paragraph to article 24:

The use of coercion or unlawful influence in any manner
whatsoever by any person to obtain any statement, admis-
sion or confession from any accused person or witness, shall
be deemed to be conduct to the prejudice of good order and
military discipline, and no such statement, admission or con-
fession shall be received in evidence by any court-martial. It
shall be the duty of any person in obtaining any statement
from an accused to advise him that he does not have to make
any statement at all regarding the offense of which he is ac-
cused or being investigated, that any statement by the ac-
cused may be used as evidence against him in a trial by
court-martial. 12

One writer believed the amendment contained three significant
points.'?® First, it adopted by statute the common law exclusionary
rule already found in the law of confessions. It adopted a warning
requirement for the first time in a federal statute. Finally, it made
the use of coercion or unlawful influence to obtain a statement a
criminal offense. Was this the full extent of the importance of the
amendment? Did the amendment merely adopt by statute the com-
mon law exclusionary rule already found in the law of confessions?
What was the significance of statutorily requiring warnings? The El-
ston Act resulted in a radically changed law of confessions as applied
in the Army, accomplishing much more than the three points listed
above.

Under the common law exclusionary rule, judges measured the
amount of coercion used to determine if an untrustworthy confession
may have been given. The judges could admit the confession if some
coercion, but not too much, was used. If the government proved that
the confession was in fact accurate, despite the use of a great deal of
coercion to obtain it, the exclusionary provision of the common law
rule could be avoided. The exclusive policy underlying the common
law rule was to admit only reliable confessions.

2 Act of June 24, 1948, ch. 625, § 214, 41 Stat. 792. The Act was known aa the Elston
Act because of Ohio e Elstan’s in the of this
statute.

74 art, 24 iemphasis added:

“#9See Lederer, supra note 98. at 5.
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The amendment to Article of War 24, on the other hand, required
exclusion if coercion was used in “any manner whatsoever.” The
amendment drew a bright line for judges to observe. Judges could no
longer balance the amount of coercion to decide if the statement was
reliable. Once the line was crossed, the statement was inadmissible.
Trustworthiness of the confession was not the underlying policy be-
hind this new rule. The true policy was to provide the means by which
to enforce respect for the right against self-incrimination outside of
the courtroom. The amendment to Article of War 24 represented a
radical change in the law.

‘Why did Congress take such a bold step in the area of self-incrimi-
nation? It realized that article 24 needed “teeth” to make it enforce-
able. The “teeth” appeared in the provisions requiring automatic ex-
clusion of evidence and placing criminal liability on the questioner, if
coercion was used in any manner whatsoever. Congress knew the
amendment was a drastic measure, but believed it was necessary to
prevent the violation of the right against self-incrimination through
the use of coercion and unlawful influence during pre-hearing inves-
tigations. Testifying in 1947 before the House Subcommittee on the
Armed Services, General Hoover, a judge advocate general officer,
said that the amendment to article 24 made it a criminal offense for
investigators to exercise coercion. Representative Clason expressed
his concern over creating potential criminal liability for investiga-
tors:

Mr. Clason: That is going to put . . . [the investigator] kind
of in a hole, isn't it?

General Hoover: Well, we want him to be in somewhat of a
hole on it, because we think it is a profection to the accused
persons that they are entitled to

Mr. Clason: I don't know. . . . I think that is going to be a
pretty stiff proposition.13®

As to the legal basis for this amendment, there is no doubt that the
right against self-incrimination, embodied in the fifth amendment to
the Constitution, served as the foundation. Representative Elston
summarized the amendment to article 24 by saying to General Hoo-
ver, “You are giving to accused persons in a court-martial trial the
same protection he gets under the Constitution in a civil trial.”!3!
General Hoover concurred by stating, “That is right, and we are put-
ting some teeth in it.”*3? Congress thus specifically recognized that

1%°Hearings on H.R. 2575 Before a Subcomm., of the House Comm. on Armed Services,
80th Cong., Lst Sess. 2044 (1947) {emphasis added).

12d. at 2045

1a2py
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the constitutionally based right against self-incrimination could be
violated not just through the use of compulsion at formal hearings,
but also through the use of coercion and unlawful influence during
pre-hearing investigations. The importance of placing this concept in
a statute cannot be over hasized. The amendment clearly accom-
plished more than merely adopting the existing common law rule of
confessions.

Although the right against self-incrimination was recognized as
the new legal foundation for preventing coercion and unlawful in-
fluence at any stage of the criminal investigative process, the first
paragraph of article 24 was not modified to harmonize with the
amendment. Thus under the first paragraph of Article of War 24 the
violation of the right against self-incrimination through the use of
compulsion was still limited to the judicial forum, quasi-judicial
forums, and designated investigating officers.

There was another difference between the common law rule of con-
fessions and the amendment, indicating the greater scope of the lat-
ter. The common law rule applied only to confessions. Admissions,
which were circumstantially rather than directly incriminating
statements, were not within the coverage of the common law rule of
confessions.!® The amendment, however, eliminated the artificial
distinction between these types of pretrial incriminating statements
by the accused, making both inadmissible if coercion or unlawful in-
fluence was used.

Finally, the common law rule was concerned only with coercion.
Coercion is the application of overt force, either physical, mental, or
both, of which the subject is aware. Coercion is used to create discom-
fort on a subject. To stop the discomfort, the subject must do what the
person applying the coercion wants. The amendment recognized for
the first time in a statute what had been recognized since the 1917
Manual, paragraph 225, that in the military there are subtle and not
so subtle pressures resulting from differences in rank and duty posi-
tion. This pressure may be so subtle that subjects may not even be
conscious of it or that they are responding to it. The people causing

13*Under the MCM 1921, para. 226, admissions were treated differently from confes-
sions, which were under paragraph 225. Paragraph 226, entitled “Admissions Against
Interest,” demonstrated that the law of confessions was the only rule applicable to
extraudicial statements in the Army. It stated that “'slomewhat connected with the
subject of confessions is that of declarations or admissions against ones’s own interest
This constitutes another exception to the rule excluding hearsay.” Admissions fell
short of a full confession, but they were important ta connect the accused ta the offense.
The rule was that admissions were generally admissable. In other words. there waa a
vast difference in the evidentiary rules between confessions and admissions, even
though the effect on the outcome of the trial was very similar
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the pressure may likewise be unaware that they are causing such
pressure. Nonetheless, the effect is the same: the will of the subjects
is overcome, and they confess although they would rather not. Con-
gress recognized this phenomenon, particular to the military, and
tried to curtail it. Congress created a catch-phrase for the subtle
pressure: unlawful influence.

The curtailment of unlawful influence was a major goal of the El-
ston Act. The Act added article 88 to the Articles of War to prohibit
unlawful command influence over the actions of & court-martial. Arti-
cle 88 was a centerpiece of the Elston Act. The inclusion of the words
“unlawful influence” in the amendment to article 24 may have
reflected the overriding concern of Congress immediately after World
War II with reducing the negative effect of rank superiority in the
Army’s criminal justice process.

In summary, the Elston Act’s amendment to article 24 did not
adopt the existing common law exclusionary rule of the law of confes-
sions; it created a new legal principle that soldiers were entitled to
effective enforcement of their right against self-incrimination during
pretrial investigations.

The amendment adopted a warning requirement for the first time
in federal statutes. But how was it different, if at all, from the
pre-existing obligation to warn under paragraph 225 of the 1921
Manual? Under the amendment to article 24, failure to warn did not
automatically result in exclusion of the confessions, as did the use of
coercion and unlawful influence. Furthermore, failure to warn was
not expressly made a criminal offense, as was the use of coercion and
unlawful influence.

What was the practical consequence of making the duty to warn
statutory? Before the amendment, warnings were preferred, but not
required. Failure to warn created a rebuttable presumption that the
confession was involuntarily obtained and thus was unreliable. The
government could dispel the presumption by showing that no coer-
cion or unlawful influence was used to obtain the confession. The gov-
ernment only had to show the unwarned confession was “otherwise
voluntary.”

Paragraph 136(b) of the Manual for Courts-Martial, 1949, inter-
preted the Elston Act amendment's requirement for warning as fol-
lows:

If the confession or admission was obtained from the accused
in the course of an investigation, by informal interrogation
or by any similar means, it may not be received in evidence
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unless it appears that the accused, through preliminary
warning or otherwise was aware of his right not to make any
statement regarding an offense of which he was accused or
concerning which he was being interrogated and understood
that any statement made by him might be used as evidence
against him in a trial by court-martial '

Thus, when the accused had not been advised of his rights, the gov-
ernment could still escape the exclusionary rule if it could show the
accused was otherwise aware of his right to remain silent and of the
consequences of not remaining silent. The burden of showing that an
accused was “otherwise aware of his right to remain silent” is drasti-
cally different from the burden of showing that the confession was
“otherwise voluntary.”

The critical difference concerning the duty to warn between the
1921 Manual and the Elston Act amendment, as implemented by the
1949 Manual, is as follows: under the 1921 Manual, warnings were
exclusively a part of the common law of confessions, concerned with
the trustworthiness of the confession. The goal was to protect the
fact-finding process. Under the amendment to article 24, as im-
plemented by the 1949 Manual, warnings were based on the constitu-
tional right against self-incrimination. The goal was to ensure the
accused was aware of his rights and the consequences of waiving
those rights. A failure to warn could no longer be overcome by an
affirmative showing that the confession was obtained without coer-
cion or unlawful influence. Trustworthiness of the confession waz no
longer the sole concern of the warning requirement.

4. The Uniform Code of Military Justice, 1951

The third and final post-1916 legislative expansion of the right
against self-incrimination occurred in 1951 when the Uniform Code
of Military Justice became effective. Article 31, UCMJ, replaced Arti-
cle of War 24 It stated:

{a) No person subject to this chapter may compel any person
to incriminate himself or to answer any questions the
answer to which may tend to incriminate him

(b) No person subject to this chapter may interrogate, or re-
quest any statement from, an accused or a person suspected
of an offense without first informing him of the nature of the
accusation and advising him that he does not have to make

154Manual for Courts-Martial, United States Army, 1948, para. 127 :emphasis
added! [hereinafter MCM. 1949].
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any statement regarding the offense of which he is accused
or suspected and that any statement made by him may be
used as evidence against him in a trial by court-martial.
{c) No person subject to this chapter may compel any person
to make a statement or produce evidence before any military
tribunal if the statement or evidence is not material to the
issue and may tend to degrade him.

(d) No statement obtained from any person in violation of
this Article, or through the use of coercion, unlawful in-
fluence, or unlawful inducement may be received in evidence
against him in a trial by court-martial '%

A close comparison of Article of War 24 after the Elston Act with
article 31 of the UCMJ reveals the significance of the final legislative
expansion of the right against self-incrimination !¢

Article 31(a) evolved from the first paragraph of Article of War 24.
There were, however, some major differences. Under article 24 the
intended beneficiary of the protection was a “witness” in front of a
judicial hearing, quasi-judicial hearing, or designated investigating
officer. Under article 31(a), all of the restrictive language about spe-
cific forums where the right against self-incrimination applied was
eliminated. Furthermore, the intended beneficiary was no longer a
“witness,” but “any person.” This change in the language of the first
paragraph of article 24 completed the process begun with the Elston
Act. Under the Elston Act, “teeth” were added to prohibit coercion
and unlawful influence, but not compulsion. Now, compulsion was
prohibited everywhere and at all times, in the same manner as coer-
cion and unlawful influence

Article 31(b) evolved from the second paragraph of article 24.
Again, the UCMJ extended the protection previously available.
Under article 24, only the accused benefited from the warning re-
quirement. Article 31(b) added a person suspected of an offense to the
category of protected persons.

The content of the warning remained the same, except that article
31(b) added a warning concerning the nature of the accusation that
was not present in Article of War 24.

Perhaps the most significant difference between article 24 and arti-
cle 31(b) was the effect on the admissibility of a confession if warn-

1BUCMJ art. 31

*2%0f course, all previous developments in the right against self-incrimination and
warning requirements discussed to this point occurred in the Army. The UCMJ applied
the reforms previously made in the Army, and the new reforms created by the UCMJ,
to all the military services
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ings were not given. Under article 24, the exclusion provision for un-
warned confessions could be avoided if the government showed that
the accused was otherwise aware of his rights. Under article 31(b}
and (d), a failure to warn resulted in automatic exclusion of the un-
warned confession.

Looking at article 31 from a purely logical standpoint and following
the principle of natural statutory construction, the first three subsec-
tions state that no person subject to the Code can do a, b, or ¢ (a;
compel incriminating responses, b: interrogate a suspect or accused
without providing warnings, or ¢: compel irrelevant degrading re-
sponses). The last part, subsection (d), states that if a state-
ment is obtained in violation of @, b, or ¢, or through the use of x, ¥, or
z (x: coercion, y: unlawful influence, or z: unlawful inducement), then
the statement is inadmissible. Thus, there are six separate circum-
stances, or any combination of them, that would result in the exclusion
of a statement, Observing the principle of natural statutory construc-
tion, if any one of the six circumstances occurs, the resulting state-
ment must be excluded. It is illogical to interpret article 31(b) as re-
quiring the occurrence of x, y, or z in addition to a viclation of @, b, or ¢
in order to exclude a statement. If such an interpretation had been
intended by Congress, the conjunction “and” would have been used in
subsection (d), instead of the conjunction “or.” Thus, it is only logical
that a failure to warn, as one of the six listed circumstances, requires
automatic exclusion of the statement.

The manner in which the 1951 Manual for Courts-Martial im-
plemented this antomatic exclusion was peculiar. The 1851 Manual
arbitrarily declared that failure to comply with article 31(b) was
equivalent to coercion, unlawful influence, and unlawful inducement,
resulting in an involuntary confession, and thus exclusion.'®” The

1#"Manual for Courts-Martial, United States, 1951 para. 140a. Paragraph 140a lists
the following examples of coercion, unlawful influence, and unlawful inducement in
abtaining a confession or admission: 1) infliction of badily harm; 21 threats of bodily
harm: 3 imposition of confinement or deprivation of privileges; 4) promises of immu-
nity or clemency; 5! promises of reward or benefit, of a substantial nature. likely to
induce a confession or admission; ) during an official investigation (formal or infor-
mal} in which the accused is a person aceused or suspected of the offense, chtaining the
statement by interrogation or request without giving a preliminary warning of the
right against self-incrimination—except when the accused was aware of that right and
the statement was not obtained in violation of Article 31b (for example. if the interro-
gators were civilian or foreign police; and 7' obtaining the statement in violation of
article 31

This list s identical to the list contained in paragraph 127. MCM, 1948, with the
exception of numbers 6 and 7. which were added in 1951. This reflects the intent to
make the warning requirements in article 31(b) absolute. In other words, a failure to
warn made the confession per se inveluntary.
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warning requirement, however, rested on the right against
self-incrimination since the Elston Act. For the drafters of the 1951
Manual to associate failure to warn with words such as “coercion,”
“unlawful influence,” and “unlawful inducement,” all of which had
historically been associated with the common law rule of confessions,
appears to have been ill advised. That there has been so much confu-
sion in this area of the law may stem in part from the choice of words
expressed in the new legislative mandate.

The legislative history of the Elston Act reveals that rights warn-
ings in the Army were required by the right against self-incrimina-
tion clause of the fifth amendment to the Constitution.*®® The legisla-
tive history of the UCMJ reveals that rights warnings in the military
extended beyond the minimum requirements of the Constitution.
Specifically, article 31{b) and (d) went beyond the Constitution by
automatically excluding unwarned confessions. Mr. Felix Larkin,
Asgistant General Counsel of the Department of Defense and chief
coordinator for the creation of the UCMJ, testified before Congress on
behalf of the proposed article 31{b) as follows:

In addition we have provided, as you see, that a person must
be first informed in effect that anything he says can be used
against him. That is not a requirement normally found in
civil courts—this provision of informing a man in ad-
vance. . . . But here [in Article 31(b)] we do provide that you
must inform him in advance and if you don’t, then anything
he says is inadmissible as far as he is concerned,*>®

‘When Representative Elston expressed some doubt over giving too
much protection in article 31(c), the protection against compelled
self-degradation, the following discussion relevant to article 31(b}
took place between Representative Elston, Representative Brooks,
and Mr. Larkin:

Mr. Elston: I think ... [article 31(c)] gives too much pro-
tection. It enables the guilty person to escape.

Mr. Larkin: Well, in the same way providing an obligation
to inform him before he speaks is more than the usual protec-
tion.,

Mr, Brooks: You mean the constitutional provision?

Mr, Larkin: 8o far as incrimination is concerned.

32 See supra notes 130-32 and accompanying text.

39 Uniform Code of Military Justice: Hearings on F.R, 2498 Before a Subcomm. of the
House Comm. on Armed Services, Blst Cong., st Sess. 984, 965 (1949) remphasis
added [hereinafter UCMJ Hearings)
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Mz, Elston: That is all right. That is up above. That is
in subsection (b}, That is perfectly all right.}+?

This discussion highlights the fact that in the minds of the con-
gressmen, the Constitution, not the common law rule of confessions,
was the policy basis for article 31(b). More importantly, however, the
warning requirement provided more than usually required. Because
the Constitution provides minimum requirements at all times, any
protection that is more than the usual protection must be more than
the constitutional minimum requirement.

Article 31(c) evolved from the first paragraph of article 24. Detailed
analysis of this subsection is beyond the scope of this article because
it deals with protection against self-degradation.'**

Article 31(d) emanated from the second paragraph of article 24,
Same of the effects of this subsection were discussed above.'#? There
are two other significant differences worth noting. First, under article
24 the intended beneficiary of the protection against coercion and un-
lawful influence was the accused person or witness. Under article
31(d) the beneficiary was any person, including a suspect.

The second difference was that the scope of prohibited activities
that would result in exclusion of confessions was increased from coer-
cion and unlawful influence in Article of War 24, to a violation of
article 31(a), tb), or use of coercion, unlawful influence, or unlawful
inducement under article 31(d}. The reason for the addition of the
words “unlawful inducement” is not perfectly clear. When subsection
(d) was originally proposed, it deleted the words “coercion or unlawful
influence” found in article 24, and substituted therefor the words “un-
lawful inducement.”**? Tt seems the phrase “unlawful inducement”
was intended to be all encompassing. This new approach did not win
favor with some of the witnesses before Congress because they felt
the phrase “unlawful inducement” was not adequately defined any-
where in the UCMJ. As a compromise, Congress included all three
phrases in article 31(d).*** The point to appreciate is that the phrase

!#]d. at 986 1emphasis added)

***Under article 24, the protections against self-incrimination and self-degradation
were limited to the traditional forums. Under article 31ial, the constitutionally based
protection against self-incrimination expanded beyond the traditional forums. The
common law protection against self-degradation remained confined to military tribu-
nals. This is circumstantial evidence that Congress intended article 311a! to be inter-
preted broadly

'448ee supra notez 136-40 and accompanying text.

WiGee UCMJ Hearings, supra note 139, at 983

'431d. at 755. Proposed article 31 :numbered 30 when initially proposed! lacked the
words “coercion” and “unlawful influence” found in Articles of War, 1948, art. 24, sub-
stituting therefor the words “unlawful inducement.” Colonel John P. Oliver, JAG Re-

184



1989] ARTICLE 31(b

“unlawful inducement” embraced “coercion” and “unlawful influ-
ence;” it did not necessarily represent a totally independent type of
misconduct by investigators,

The key points of the expansion stage are numerous. The revision
of article 24 in 1920, when the term “officer conducting an investiga-
tion” was added to the list of forums where the right against
self-incrimination applied, was arguably the first step in the expan-
sion of the right beyond the confines of traditional tribunals. The
1921 Manual for Courts-Martial recognized that an obligation to
warn had devolved upon investigating officers and other military su-
periors, but this obligation was based on the common law rule of con-
fessions, and its underlying concern was the trustworthiness of the
confession. The Elston Act transformed the warning requirement
into a tool to effectuate the right against self-incrimination. The Act
put teeth in the law to strengthen the right against self-incrimina-
tion against coercion and unlawful influence practiced during pre-
hearing investigations. The warning requirement, however, could be
overcome if the government could show the accused was otherwise
aware of his rights. The UCMJ prohibited the use of compulsion at all
stages of the criminal justice process, not just at formal hearings.
Warnings were required to be given to suspects, and the government
could not escape the exclusionary rule for unwarned confessions, even
if the suspect or accused was otherwise aware of his rights, The 1951
Manual defined an involuntary confession as one that, among other
things, was obtained in violation of the warning requirement. Thus a
failure to warn resulted in a per se involuntary, and inadmissible,
confession.

5. Sig) of the Develop of the Right Against
Self-Incrimination and the Duty to Warn in the Military

The courts-martial system as adopted from the British in 1775 did
not recognize the right against self-incrimination or the common law
rule of confessions. From this beginning, a gradual evolution from an
inquisitorial to an accusatorial legal system took place. By 1951
military accuseds enjoyed most of the legal protection afforded civil-
ian defendants in the federal criminal justice system. In some re-

serve, Legislative Counsel of the Reserve Officers’ Association of the United States,
testified before the House that he felt with deletion of
the words from the law. He said that

we feel that the term “any unlawful inducement” should be defined. We
can find nothing in the proposed military justice code that would indicate
what may or may not compose unlawful inducement. We believe that the
present article of war 24 presently used by the Army and Air Force should
be inserted in place of subparagraph (d1.
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spects, military accuseds possessed greater protection under the
UCMJ than their civilian counterparts did under the Constitution,

One of the areas where the protection of the accused extended
beyond the minimum requirements of the Constitution was in the
area of self-incrimination. Over 175 years of legislative reform in the
area of self-incrimination in the Army culminated in article 31. This
unique statute enumerated five ways in which the right against
self-incrimination could be violated: 1) compulsion; 2} failure to warn
of rights; 3) coercion; 4) unlawful influence; and 5) unlawful induce-
ment, Even though these are different means of violating the right
against self-incrimination, the important point is that Congress cre-
ated the same penalties for using any of these means to violate a
person’s right,**®

Article 31 combined the right against self-incrimination and the
commen law rule of confessions into one article. This fusion of two
different legal principles with different histories and policy objectives
produced a new, greater protection for military accused. Specifically,
article 31(a) extended the traditional application of the right against
self-incrimination from criminal trials “to all persons under all
circumstances, " *® Article 81(b) created an absolute obligation to
warn a suspect, as well as an accused, before any questioning takes
place. Article 31(d) not only excluded confessions obtained in viola-
tion of subsections (a) and (b), but alsoc if coercion, unlawful influence,
or unlawful inducement were used to obtain the confession. Article
31, therefore, embraced multiple new policy objectives.

Why did Congress take the unprecedented step of creating an abso-
lute requirement to warn? Although there is no mention of the spe-
cific reason for this during the congressional hearings, it may be
assumed that Congress believed that in the military, warnings were
essential to the effective exercise of the right against self-incrimina-
tion. Pressures of rank and duty position are not a problem in civilian
law enforcement activities. Warnings in the military inform suspects
that they have a right not to answer any questions concerning the
matter under investigation, regardiess of the questioner’s rank or
duty position.

145The uge of any of the five means for viclating the right was intended to result in
two consequences: criminal liability; and exclusion of evidence from use at courts-
martial. This was an attack upon individual violators of the right againat self-incrimi-
nation and upon the law enforcement aystem if it could not enaure proper conduct by its
officers

'4SCniform Code of Military Justice, Text, References and Commentary based on the
Report of the Committee on a Uniform Code of Militery Justice to the Secretary of
Defense 47 i1850:.
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The warning, however, also reminds the questioner that the sus-
pect is entitled to the right against self-incrimination. Military lead-
ers operate in an authoritarian environment. They often expect im-
mediate answers to their questions from subordinates. Warning a
suspect reminds the questioner of the suspect’s constitutional right.

It is also possible that another policy objective of the warning re-
quirement is that the warnings do indeed warn suspects that they are
facing situations where it may be advantageous to exercise that
right. In the military, unlike the civilian community, it may not al-
ways be clear that such a situation exists. Military leaders often per-
form law enforcement functions as part of their duties. In the civilian
community, only police officers are generally involved in law enforce-
ment activity. Therefore, military suspects may know in a general
sense that they have a right to remain silent, and they may know the
consequences of waiving that right, but they may not be aware that
they face adversarial situations where they might want to exercise
that right. For example, a suspect may believe that a platoon
sergeant is inquiring about personal finances to help the suspect bal-
ance a bank account. The suspect does not realize that the sergeant is
asking the questions in a law enforcement capacity, to get evidence
against the soldier for later use at a court-martial. Warnings by the
platoon sergeant would alert the suspect of the danger faced, allowing
the suspect to make an intelligent decision concerning the waiver of
the right to remain silent.

The change in paragraph 136(b) of the Manual for Courts-Martial
from 1949 to 1951 implemented article 31(b)’s policy objective of
actually warning a suspect of the hidden self-incrimination pitfalls
lurking in certain types of questioning. The 1949 Manual contained a
narrow escape clause for avoiding the exclusion of an unwarned con-
fession: the government could show that the accused was generally
aware of his or her rights, even if not warned. The 1951 Manual elim-
inated that escape clause, making an unwarned confession per se in-
admissible. This change demonstrates that the broadest policy objec-
tive of article 31(b) was to actually warn suspects of the possible need
to exercise their constitutional rights in particular situations.

IV. TESTS DEVISED BY THE COURT OF
MILITARY APPEALS TO DETERMINE WHO
MUST GIVE ARTICLE 31(b) WARNINGS

Why has there been so much difference of opinion over the
seemingly simple language of article 31(b)? The answer is that dif-
ferent judges on the Court of Military Appeals have emphasized dif-
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ferent policy objectives embodied in the warning requirement. Conse-
quently, they formulated different tests to implement the different
policy objectives.

The Court of Military Appeals has demonstrated some difficulty in
adhering to any one test. Over the years, the judges have created four
different tests to interpret the meaning of article 31(b): 1) the Wilson
literal interpretation test; 2) Judge Latimer's officiality test; 3) the
Duga-Gibson officiality plus perception test; and 4) the Dohle position
of authority test. Part IV will summarize the facts of the lead cases
and the tests will be identified. It will also discuss the rationale and
underlying policy of each test, as well as the test’s strengths and
weaknesses. Before discussing the tests, collateral issues surround-
ing the question of who sheuld warn under article 31(b) will be briefly
examined to narrow the scope of the central discussion.

A. ARTICLE 31(b): PRELIMINARY ISSUES

The plain language of article 31(b) sets three conditions before a
person is required to give warnings: 1) the person must be subject to
this chapter; 2) the person must be interrogating or requesting a
statement; and 3) the person must be questioning an accused or sus-
pect. Some of the legal issues implicit in these conditions are well
settled and will not be discussed in detail. They are issues of fact, not
law, and will be identified to narrow the scope of the principal discus-
sion to the unsettled legal issue.

‘What does the first condition of “subject to this chapter” mean? The
chapter refers to the Uniform Code of Military Justice.'*” Article 2 of
the UCMJ defines very clearly who is subject to the Code. Basically,
article 2 refers to persons on active duty in the United States armed
forees. 148

Civilian and foreign law enforcement officials are not subject to the
code. Yet they often interrogate and request statements from active
duty military persons suspected of crimes. Although some thought
civilian law enforcement officers ought to be required to follow article
31(b), most congressmen decided to exclude civilian and foreign law
enforcement officials from the warning requirement because these of-
ficials would probably be unfamiliar with the requirements of article
31(b).1*° Even if the civilian and foreign officials were familiar with
article 31(b), there would be no way to force compliance.

47The specific chapter number was 32; the original citation to the UCMJ was Title
50 U.S.C. {Chap. 22) %3 551736

“2UCMJ ar. 2

“%9See UCMJ Hearings, supra note 139, at 99192,
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A different situation exists when the civilian or foreign law en-
forcement official acts as the knowing agent of the military. In 1954
the Court of Military Appeals decided that if an agency relationship
existed between the civilian or foreign questioner and a military law
enforcement official, article 31(b) warnings were required.’*® The
court explained that for an agency relationship to exist, the nonmili-
tary questioner must have acted under the direct control or supervi-
sion of the military official, or must have acted solely in the further-
ance of a military investigation. If the civilian or foreign questioner
had nonmilitary motives for his actions, then no agency relationship
existed.'> The only issue for the trial judge is factual: did an agency
relationship exist under the circumstances? Military Rule of Evi-
dence 305(b)(1) adopted the court’s interpretation of article 31(b), de-
fining a “person subject to the code” as including “a person acting as a
knowing agent of a military unit or of a person subject to the code.”*5%

Recognition of this agency relationship has been the only judicial
expansion of the plain meaning of the words of article 31(b). All of the
other tests developed by the Court of Military Appeals have either
given a literal interpretation of the words, or more often, constricted
the plain meaning of the words.

‘What does the second condition of “interrogating or requesting a
statement” mean? Military Rule of Evidence 305(b)(2) defines inter-
rogation as including “any formal or infermal questioning in which
an incriminating response is either sought or is a reasonable conse-
quence of such questioning.”**® The Supreme Court has interpreted
the term “interrogation” to include any conduct reasonably calcu-
lated to elicit a response.'®* Spontaneous, unsolicited statements
from a suspect or accused, however, do not require article 31(b)
warnings.!5® The only issue for the trial judge is a factual one: was
the conduct of the military official reasonably calculated to elicit a
response, or was the statement unsolicited?

What does the third condition of questioning an “accused or sus-
pect” mean? An accused is a person against whom charges have been
preferred.’®® A suspect is a person who the questioner reasonably be-

1%9See, e.g., United States v. Grisham, 16 C.M.R. 268 (C.M.A. 19541

U, at 270.

2%2Mil. R. Evid, 305(b)(1} and 305(h)

15Mil. R. Evid. 305(b(2)

1%4See, e.g., Brewer v. Williams, 430 U.S. 387, 399-400 (19771

'%2See, e.g., United States v. Creamer, 3 C.M.R. 1, 7 (C.M.A. 1952;; see also Mil. R.
Evid. 305(c) analysis

1%°See Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial
307(b). R.C.M. 307(b} specifies how charges are preferred by an accuser against a per-
son subject to the Code, thereby transforming a person subject to the Code into an
“accused"” person.
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lieves may have committed an offense.'3” Whether the questioner
holds such a belief will be determined by the trial judge using an
objective, reasonable standard test in light of all the information the
questioner possessed, The issue is a factual one: did the government
official reasonably suspect the person of committing a crime?

B. THE TESTS

Since 1953 the judges on the Court of Military Appeals have been
trying to reach a lasting consensus on who is required to warn under
article 31(b). The task has been difficult because of the multiple poli-
cy objectives underlying the warning requirement. Thus, judges are
able to legitimately choose the interpretation of article 31(b) em-
phasizing the policy objective they prefer. The first case to raise the
issue before the court was United States v. Wilson.*58

1. The Wilson Literal Interpretation Test

Corporal Austin Wilson, Jr., and Private Bennie Harvey, U.S,
Army, were convicted of premeditated murder of a South Korean
civilian. The murder took place in Puchang-ni, South Korea, on April
10, 1951. The operative facts of the case follow:

A military police sergeant named Wang, while on patrol
duty, received notice of a shooting in the 503d Battalion
area. He went to the area and there observed a group of sol-
diers standing about a fire. A military policeman pointed out
... [Wilson and Harvey] as the persons identified to him by a
group of Koreans as the men who had shot their country-
man. The sergeant approached the group and, without
addressing any member by name—but looking directly at
[Wilson and Harvey]—asked who had done the shooting. He
made no preliminary reference to the privilege against
self-incrimination secured at that time by Article of War
24. ... [Wilson and Harvey] responded to the question with
the statement that they had “shot at the man.”%®

Even though Article of War 24 was in effect at the time of the
shooting, for reasons beyand the scope of this article the majority of
the court decided to apply article 31(b). Thus, the decision of Judge
Brosman, concurred in by Chief Judge Quinn, was based on article
31(b).

In reaching its decision, the court made it clear that the admission

i%7See, e.g., United States v. Leiffer, 13 M.J. 337 (C.M A, 1882)
193 C M.R. 48 (C.M A. 19531,
L4, at 54
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by the appellants was voluntary in the traditional sense.'® In other
words, Sergeant Wang used no coercion or unlawful influence to ex-
tract the admission from the appellants. Next, the court spelled out
article 31(b) and (d). The court then announced its test and rationale.
It declared that the

provisions [of article 31(b) and (d)] are as plain and un-
equivocal as legislation can be. According to the Uniform
Code, Article 2, 50 USC § 552, Sergeant Wang was a “person
subject to this code,” and [Wilson and Harvey], at the time
the question was directed to them, were persons “suspected
of an offense.” Consequently, the statements should have
been excluded in accordance with Article 31(d), and their
admission was clearly erroneous.'®

The court interpreted the language of article 31(b) and (d) literally.
The test was simply to ascertain whether the questioner was subject
to the Code and whether the person questioned was a suspect or ac-
cused.

After concluding that it was error to admit the unwarned state-
ments into evidence, the court faced the issue of whether the error
was prejudicial to the accused, requiring reversal of the convictions.
It was at this point, after deciding that the “plain and unequivocal”
language of article 31(b) and (d) required a preliminary warning, that
the court said:

Where—as here-—an element of officiality attended the
questioning which produced the admissions, there is more
than a violation of the naked rule of Article 31(b) . . . ; there
is an abridgement of the policy underlying the Article which
must-—we think—be regarded as “so overwhelmingly impor-
tant in the scheme of military justice as to elevate it to the
level of a ‘creative and indwelling principle’.” To put the
matter otherwise, we must and do regard a departure from
the clear mandate of the Article as generally and inherently
prejudicial.*6?

The test for deciding who must warn under article 31(b) was what
the plain and unequivocal language of article 31(b) required.
Whether there was or was not an element of officiality attending the
questioning was only a factor on appeal to determine whether the
error was inherently prejudicial.

16070,
€44, at 55,
182/d, (citations omitted) (emphasis added).
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‘What policy did this test effectuate? Judicial restraint was the
court’s policy objective. Judge Brosman and Chief Judge Quinn recog-
nized that under Article of War 24, military officers and investigators
had a duty to warn accused persons, but that article 31(b} extended
the duty to warn to include suspects. This change was “a new legisla-
tive mandate which redoundled] to the benefit of an accused
person.”'%? Judge Brosman concluded that “[ilt is, of course, beyond
the purview of this Court to pass on the soundness of the policy
reflected in those portions of Article 31 [(bl and (d)] . . . which extend
the provisions of its comparable predecessor, Article of War 24
and no sort of opinion is expressed thereon,”'®*

Judge Brosman and Chief Judge Quinn made it clear that they
were not going to judge the wisdom of Congress for extending the
duty to warn to suspects. They refused to give a clearly written law
an interpretation contrary to its plain and unequivocal meaning just
because they might have disapproved of the law. In their view, that
would have been unacceptable judicial legislation.

‘What were the strengths of the literal interpretation test? This test
contained two interrelated strengths: it implemented the policy of
judicial restraint, and it provided a suspect or accused the most exten-
sive blanket of protection. The policy of judicial restraint is a corner-
stone of our American system of government. Under the constitution-
al framework of government, judges lack the authority to substitute
their judgment for Congress’s, unless the statute fails to meet the
minimum protections afforded by the Constitution. Article 31(b)
however, affords military suspects more protection than the Constitu-
tion requires. Thus, it may be argued that the judges of the Court of
Military Appeals lack the legal authority to curtail the additional
protection granted by Congress in article 31(b) by interpreting the
language more restrictively than its plain meaning. The only jus-
tification for a narrower interpretation would be if there was some-
thing in the legislative history of the warning requirement compel-
ling an unnatural interpretation of article 31(b). The legislative his-
tory of article 31(b), hawever, does not compel such an interpretation.

By giving the words of article 31(b) their plain meaning, the Court
of Military Appeals created the largest possible blanket of protection
for suspects and accuseds in the area of rights warnings. The tests
that followed Wilson provided a much smaller blanket of protection,
by restricting, in varying degrees, the extent of coverage of article
31(b).

searg
184G
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The literal interpretation test contained three principal weak-
nesses: it excluded relevant, trustworthy confessions under more cir-
cumstances than did the subsequent tests; it created criminal liabil-
ity for friends of the suspect who asked questions for personal
reasons; and it reduced the effectiveness of counseling sessions con-
ducted by military superiors trying to help subordinates in trouble.

By providing the largest blanket of protection for the individual,
the literal interpretation test necessarily excluded relevant, trust-
worthy confessions more often than any of the subsequent tests. The
more often reliable confessions are excluded from trial, the less often
the trial fact finder will arrive at an accurate result, because less
information exists on which to base a decision.

The second weaknesses with the literal interpretation test ensued
from the fact that the test required warnings in situations where the
questioner only had personal motives, not official motives, for talking
to the suspect. In other words, it applied even where the questioner
was not representing the United States government during question-
ing of the suspect. For example, if a soldier wanted to provide helpful
guidance to a friend that he suspected of having committed a crime,
the soldier could not talk to the friend about the erime without first
providing article 31(b) warnings. If the soldier intentionally failed to
provide article 31(b) warnings before asking the friend a question
about the crime, the soldier would be subject to criminal liability
under article 98, UCMJ, even if he was only trying to help the friend
do the right thing.

Article 98 imposed criminal liability for an intentional violation of
article 31(b), regardless of the questioner’s motive. Although to date
there has never been a reported case of a conviction under article 98
for a violation of article 31(b), the drafters of the Code intended arti-
cle 98 to be an important part of the enforcement mechanism for arti-
cle 31.1%% The literal interpretation test could have resulted in crim-
inal liability for a friend of a suspect who tried to help the suspect
correct his ways. Congress could not have intended for such an absurd
situation to occur.

The third weakness with the Wilson literal interpretation test was
that it could have significantly reduced the effectiveness of counsel-
ing sessions in the military. The test required warnings even in situa-
tions where the questioner was acting in an official, but not a law
enforcement capacity. For example, if a first sergeant wanted to pro-
vide marriage counseling to a young soldier experiencing marital

1%5See infra note 147 and accompanying text.

193



MILITARY LAW REVIEW [Vol. 123

problems, but he suspected the soldier of adultery, the first sergeant
had to first advise the soldier of his right against self-incrimination.
Assuming the first sergeant was motivated by his official duty to en-
sure the health and welfare of his troops, it could be said he repre-
sented the government in an official capacity, but he was not repre-
senting the government in a law enforcement capacity. In other
words, the information sought by the first sergeant was not intended
for use at court-martial.

The problem with this scenario is that after the warnings, the sol-
dier would probably be very reluctant to talk to the first sergeant.
Even if the soldier decided to talk, the rights warnings would certain-
ly chill the discussion, thus reducing the effectiveness of the counsel-
ing. The literal interpretation test's potential for severely limiting
the usefulness of counseling sessions between a military leader and
his subordinates was a significant weakness of the test.

Supporters of the literal interpretation test might respond to this
criticism by arguing that the first sergeant in the scenaric did not
really have to warn the soldier, even though article 31(b) technically
required it. The rationale is that, because the consequence for not
warning is the exclusion of the evidence at court-martial, and be-
cause the evidence was not obtained for use at court-marital, then
nothing was lost by intentionally ignoring article 31(b). This argu-
ment, however, reflects a dangerous attitude that it is all right to
ignore the law, so long as the consequences are acceptable. The first
sergeant would also have been subject to criminal liability under arti-
cle 98 if he intentionally ignored the proscription of article 31(b).

2. Judge Latimer’s Officiality Test

Judge Latimer dissented in the Wilson case. He believed that “Con-
gress undoubtedly intended to enlarge the provisions of Article of
‘War 24, ... but [he did] not believe it intended to go so far as to
prevent all legitimate inquiries.”**® Unless the questioning had an
element of officiality, there should be no duty to warn, and thus there
would be no error in admitting the statement. Judge Latimer’s view
of the officiality condition differed from Judge Brosman'’s and Chief
Judge Quinn’s views in a profound way. The Wilson majority viewed
the officiality condition as a factor for the appellate review boards to
consider in determining whether the error of admitting an unwarned
confession was inherently prejudicial. Judge Latimer viewed the
officiality condition as a factor for the trial judge to consider in deter-
mining the admissibility of the confession.

*#5United States v. Wilson, 8 C.M.R. at 60 (Latimer, J., dissenting}
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The officiality test as originally expressed by Judge Latimer con-
tained three conditions. A person subject to the code had a duty to
warn only if: 1) the person asking the question occupied some official
position in connection with law enforcement or crime detection; 2) the
inquiry was in furtherance of some official investigation; and 3) the
facts had developed far enough that the person conducting the inves-
tigation had reasonable grounds to suspect the person interrogated
had committed an offense, '

What policy did the officiality test implement? Judge Latimer be-
lieved that the practical necessities of law enforcement had to be con-
sidered when interpreting article 31(b).

1 cannot believe Congress intended to silence every member
of the armed forces to the extent that Article 31 ... must be
recited before any question can be asked. . . . Congress
passed an act which is couched in broad and sweeping lan-
guage, and, if it is not limited by judicial interpretation, then
the ordinary processes for investigating crime will be
seriously impaired,®®

Judge Latimer cited no authority to support his belief.

What were the strengths of the officiality test? First, it struck a
more proportioned balance, as compared to the literal interpretation
test, between the suspect’s need for protection and the government’s
need for the admission of relevant, reliable confessions into evidence.
The officiality test accomplished this feat by requiring warnings only
if the questioner was motivated by an official law enforcement con-
cern. Mere official questioning, such as a counseling session, was not
enough to trigger article 31(b). The questioning had to be “in further-
ance of an official investigation,” or in other words, a law enforcement
activity

Judge Latimer did not find any express support for his conclusion
in the congressional hearings on the UCMJ. Strong circumstantial
evidence, however, supported his position. First, the overall history of
the right against self-incrimination and the rights warnings supports
the officiality condition. The right against self-incrimination limited
the criminal law enforcement powers of the government. The right
was not intended to protect individuals from questioning con-
ducted by persons acting on personal motives. The right was also not
intended to protect individuals from asking questions, even if they

1977d, at 1.
8y,
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were government officials, who sought information for non-law en-
forcement use. Historically, rights warnings were only required when
the questioner interrogated a suspect on behalf of the government,
while acting in a law enforcement capacity. This is precisely how
Judge Latimer interpreted article 31(b}.

Another strength of the officiality test was that it maintained the
effectiveness of the deterrent effect embodied in exclusionary rule of
article 31(d). The purpose of the exclusionary provision of article
31(d} is to punish the government if it uses methods that violate the
right against self-incrimination. The theory is that the government
will attempt to avoid the exclusion of confessions, and thus be forced
to respect an individual's right against self-incrimination. According-
ly, article 31(d) should not be used to punish the government in a
situation where there was no governmental action. The officiality test
maintains the effectiveness of the deterrent effect of article 31(d) by
applying it only to situations which are truly deserving.

Finally, the officiality test eliminates the potentially absurd situa-
tion of imposing criminal liability under article 98 on a soldier who
tries to steer a friend in trouble in the right direction. Article 98 seeks
to punish individuals subject to the Code who violate provisions of the
Code, rather than seeking to punish the government, as does article
31(d). If the questioner who failed to warn the suspect was only trying
to help the suspect as a friend, or counsel him as his leader, what
purpose is served by punishing the questioner? Persons subject to the
Code would be deterred from helping friends in need, rather than de-
terred from violating the Code. Thus, camaraderie within the unit
could be diminished. Assuming that camaraderie enhances a unit’s
fighting capabilities, a reduction in these commodities would conse-
quently reduce the unit’s fighting capabilities. The officiality test
avoids this negative impact on military units by removing the threat
of criminal liability from those who seek to help and to counsel
friends and subordinates in need.!®®

The officiality test is not perfect. Regardless of how logical the
officiality test may appear, and how much circumstantial evidence
exists in its support, it is inconsistent with the plain language of arti-
cle 31(b). Judge Latimer did not provide any authority to support his
belief that Congress intended an officiality condition before warn-
ings were given. Even though the right against self-incrimination

“°That article 98 has not yet been used ta prosecute anyone successfully for a viola-
tion of article 31ib: is possibly due in part to the fact that the officiality condition has
been required by the Caurt of Military Appeals for most of the UCMJ's existence. See
infra notes 171-204 and accompanying text.
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was intended to limit only governmental law enforcement action,
article 31(b) plainly goes beyond that minimum requirement. The
legislative record reflects some congressional intent to provide more
protection under article 31(b) than what is required by the
Constitution.'” The lack of explicit legislative history supporting
Judge Latimer’s officiality condition, and the existence of some evi-
dence contrary to his position, undercut the otherwise strong logic of
the test.

Another imperfection with the officiality test is its difficulty of ap-
plication, relative to the literal interpretation test. Under the official-
ity test, the trial judge is expected to conduct an objective inguiry into
the subjective motives of the questioner. In some cases, this may be
difficult to do, thus increasing the probability of inconsistent results
occurring in cases with similar facts,

Finally, the officiality test creates too great of an opportunity for
the trial counsel to shape the testimony of the questioner as to the
motive for asking the questions. Before trial, the shrewd trial counsel
could subtly persuade the questioner that the questioner’s motives
were purely personal, or not law enforcement related, even if the
questioner had some doubts about his motives before seeing the trial
counsel, If the trial counsel persuades the questioner, and the gues-
tioner persuades the judge, the confession will be admitted despite
the official law enforcement nature of the questioning.

The boards of review decisions following Wilson focused on the ele-
ment of officiality surrounding the questioning.'™ In each case the
boards examined the facts to determine whether the questioner acted
in an official law enforcement capacity, in furtherance of an official
investigation. Generally, the boards of review held that if the ques-
tioner did not act in an official law enforcement capacity, there was
no need to warn and thus no error in admitting the unwarned
confession.”? The boards of review seem to have taken the “official-
ity” language used by the majority in Wilson and applied it in a man-
ner more consistent with Judge Latimer’s dissenting opinion,

When were warnings required? If the questioner was a military
policeman interrogating a suspect, in furtherance of an official inves-
tigation into a specific offense, then rights warning were clearly
required.'” The boards of review interpreted the officiality condition

79S¢e UCMJ Hearings, supra note 139, at 986.

™ Maguire, The Warning Requirement of Article 31(bj: Who Must Do What to Whom
and When?, 2 Mil. L. Rev. 1, 8 (1958)

Tiarg

17See, e.g., United States v. Fisher, 11 C.M.R. 325 iA.B.R. 19531, rev'd on other
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as also applicable to persons other than those occupying law enforce-
ment positions, Officers performing law enforcement functions had to
give warnings, even if they were not military policemen. For exam-
ple, if commanders conducted preliminary investigations of alleged
crimes in their units, they had a duty to warn.'’¢ Likewise, if the
installation inspector general conducted an investigation into alleged
crimes at the direction of the commander, the investigator had a duty
to warn.’™ The key to the officiality condition, therefore, was to de-
termine the questioners’ motives or capacities in which they acted,
rather than the positions they occupied.

When were warnings not required? In United States v. Williams'™®
warnings were not required when the unit commander relieved the
custodian of an official fund from that position, even though the com-
mander suspected the custodian of larceny and questioned him con-
cerning the missing money. The Air Force Board of Review found
that the commander was performing an official duty incident to com-
mand, not a law enforcement duty. Since the commander was not
acting as a law enforcement official, he had no obligation to warn the
suspect, In United States v. King'™™ the court found that a sergeant
was performing duties as health and welfare counselor, not law en-
forcement official, when he questioned a soldier about the soldier’s
slovenly appearance. Even though the sergeant suspected the soldier
of some misconduct, the sergeant’s motive was to provide guidance
and counseling to the soldier concerning personal hygiene; thus he
had no duty to warn. The boards of review recognized that military
leaders perform many official duties.”® The officiality test created by
Judge Latimer and adopted by the boards of review required rights
warning only when the questioner discharged his official law enforce-
ment duties.’™®

3. The Duga-Gibson Officiality Plus Perception test

United States v. Duga'®® sets forth the test currently being used by
the Court of Military Appeals to answer the question of who must

grounds, 15 C.MR. 152 {C.M.A. 19541 United States v. Murray, 12 CMR. 794
{AF.BR. 19541,

174Gee, e.g., United States v. Cox, 13 C.M.R. 414 1A BR. 19531

1738ee, e.g., United States v. Taylor, 10 C.M.R. 669 (A F.B.R. 19531

7611 C.M.R. 521 1A B.R., pet. denied, 13 C.M.R. 142 (C.M.A. 1953}
13 C.M.R. 261 (A BR. 1933, pet denied, 14 C.MR, 228 (C.M.A. 19541
Maguire, supra note 171, at 8. Maguire states that * t he decisions of the boards of
review indicate their awareness of this distinction,” meaning the distinction between &
person acting in an official capacity in general and one acting specifically in an official
law enforcement investigative capacity. Id

“T9See supro note 167 and accompanying text.

%910 M.J. 206 (C.M.A. 19811
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warn under article 31(b). Duga requires that two conditions be sat-
isfied before warnings are given: 1) the questioner acted in an official
capacity;'®! and 2) the suspect perceived the official nature of the
questioning. This test was originally articulated in United States v.
Gibson,'® which was decided in 1954, just one year after Wilson. Gib-
son and Duga will be discussed in chronological order.

In Gibson the accused was placed in pretrial confinement because
he was suspected of stealing money from vending machines on Fort
8ill, Oklahoma. A Criminal Investigations Division (CID) agent in-
structed the provost sergeant in charge of the confinement barracks
to assign another prisoner to watch Gibson to see if he could get some
information. The CID agent suggested that a good reliable “rat” be
selected for the job. The provost sergeant assigned Private First Class
Jimmie Ferguson to Gibson’s confinement barracks for that purpose,
because Ferguson was already in confinement on unrelated charges,
and the provost sergeant believed Ferguson to be a good “rat” The
provost sergeant did not tell Ferguson specifically what type of in-
formation to get from Gibson, but did tell Ferguson that he could visit
the CID office whenever he needed to.

Ferguson testified at Gibson’s court-martial that at the time he was
assigned to the same confinement barracks with Gibson, he already
knew Gibson from a previous mutual confinement. Based on this
prior acquaintance, Ferguson asked Gibson why he was confined this
time. Ferguson, of course, did not preface the question with a rights
warning. Gibson confessed that he had broken into the vending
machines and stolen the money. Ferguson retold the confession at
Gibson’s court-martial.

Chief Judge Quinn, with Judge Brosman concurring, first made a
factual determination that “the evidence permits no conclusion other
than that Ferguson was placed near Gibson at the direction of agents
of the (Criminal Investigative] Division for the sole purpose of procur-
ing incriminating statements.”?®® The court found that Ferguson
acted as official agent of the CID, and thus believed his questioning

*1Although the Duga test uses only the words “official capacity” and not “official law
enforcement capacity,” it is clear from the rationale used in the Duga decision that
“official law enforcement capacity” 1s what was meant. Specifically, Duga admits that
it relies exclusively on the rationale of United States v. Gibson, 14 C.M.R. 164 (C.M.A.
1954). The first condition of Gibson was based on Judge Latimer’s officiality condition.,
which carried with it the law enforcement modifier. Furthermore, the cases subsequent
to Gibson and Duga both recognized the difference between a person acting in dis-
charge of an officiel duty and one acting in discharge of an official law enforcement
duty. Oly the latter had to warn under article 3151

15314 CM.R. 164 (C.M.A. 1954)

514 o 168
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was motivated by official law enforcement concerns.'®* In doing so,
the court implicitly accepted the officiality requirement articulated
by Judge Latimer in Wilson, and rejected the literal interpretation
test, If Chief Judge Quinn and Judge Brosman had ended their analy-
sis there, under the facts of this case, the officiality condition was
satisfled, and warnings were required. The judges, however, did not
cease their inquiry there.

Chief Judge Quinn reviewed the history of article 31(b) and con-
cluded that it was intended to alleviate the pressures generated by
“the effect of superior rank or official position upon one subject to
military law,”*5% The Chief Judge said “[n]o one could reasonably in-
fer from any of the surrounding circumstances that . . . {Gibson] was
placed in such a position as to compel a reply to questions asked by
Ferguson. The voluntariness of his statement is beyond question,”*®®

In effect, Gibson required satisfaction of two conditions before a
duty to warn existed. Judge Brosman’s concurring opinion clearly
identified the two conditions:

Judge Latimer's view appears to be that, while officiality
must exist to justify an invocation of Article 31(b), it will
suffice if the questioner alone is aware of this officiality.
Judge Quinn, on the other hand, and contemplating an “im-
plied coercion” criterion, would require in addition that the
person questioned have reason to be aware of the official
character of the interview.®?

In other words, the Gibson test required officiality plus perception to
trigger article 31(b).

Twenty-one years after Gibson, Duga expressed the same test. In
that case the accused was convicted of larceny of a canoe from the
Lowry Air Force Base recreational vehicle storage area. A key gov-
ernment witness was Airman Byers, an Air Force security policeman.
Byers testified at Duga’s court-martial that Duga confessed to him.

Shortly after the theft of the canoe, an agent of the Office of Special
Investigations (OSI) asked Byers if he knew anything that might con-
nect Duga to the thefts from the base recreational vehicle storage
area. Byers gave the agent no useful information. The agent then told

184There remains to be considered, then, only whether the deceit practiced by Fer-
guson and the agents of the Division in concealing Ferguson's official pasition requires
the exclusion of the statement.” /d. at 171 (emphasis added)

104, at 170,

H07d, at 171

Y4 ar 172,
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Byers that “if [he] could give him any more information, it would be
of help to him.” Byers replied, “If anything comes up, I'll see what I
can do."188

Later that night, while Byers was posted on security police duty at
one of the base gates, Duga rode up to the gate on a bicycle. Byers and
Duga were in the same security police squadron and considered each
other friends. They talked about various things in a very casual man-
ner. Then, because Byers was curious about rumors he had heard
concerning things that had been happening and because he “just kind
of wondered whether he had been left in the dark about it,” he asked
Duga “what he was up to.”'®® Duga responded with incriminating
admissions concerning the recent thefts. Byers then asked Duga more
questions concerning his conduct, and Duga confessed that he had
stolen the canoe and some other property. Byers did not advise Duga
of his rights at any time.

The next night, Byers had another conversation with Duga in the
squadren dormitory where they both lived, in the presence of other
people. Duga further discussed his criminal involvement without re-
ceiving rights warnings.

Two days later, Byers decided to go to OSI with the information he
had obtained about Duga. At Duga’s court-martial, Byers maintained
that he did not question Duga for the purpose of finding out informa-
tion for the OSI, and that he never really thought about what he
would do with the information at the time he received it.

Chief Judge Everett’s opinion, concurred in by Judge Fletcher, re-
vived the Gibson test. The court held that

in each case it is necessary to determine whether (1) a ques-
tioner subject to the Code was acting in an official capacity in
his inquiry or only had a personal motivation; and (2)
whether the person questioned perceived that the inquiry in-
volved more than a casual conversation. United States v.
Gibson, supra. Unless both prerequisites are met, Article
31(b) does not apply.1*®

Applying this officiality plus perception test to the facts of the case,
the majority found that as to the first condition, “the questioning was
not done in an official capacity—that is Byers was not acting on be-
half of the Air Force—either as a security policeman or as an agent of

i::Umted States v. Duga, 10 M.J. 206, 207 (C.M.A. 1981}
Id.

Y°Id. at 210.

201



MILITARY LAW REVIEW [Vol. 123

the OSI.”%%! Furthermore, as to the second condition, “(tThe evidence
portrays a casual conversation between comrades, in which
[Duga] voluntarily discussed with Byers his general involvement in
crime. . . . [T]here was no subtle coercion of any sort which could have
impelled ... [Duga) to answer Byers’ questions.”'®? Neither of the
conditions was met; thus Byers had no duty to warn.

The court cited Gibson in the heart of its test and five other times
throughout the opinion. The court demonstrated its reliance on the
Gibson rationale by stating that “long ago in Unifted States v. Gibson

this Court concluded, after a careful study of the Article’s purpose
and legislative history, that Congress did not intend a literal applica-
tion of that provision."1®?

What are the policy objectives underlying this test? The policy
objective implemented by the first condition is the same as the
officiality test’s objective discussed above,'® Gibson and Duga merely
adopted Judge Latimer’s officiality condition. The policy underlying
the second condition was new. That policy was designed to permit
undercover agents to operate without the limitations of article 31(b).
In the court’s view, the compelling need for effective undercover op-
erations justified an interpretation of article 31(b) contrary to the
plain meaning of its language.

What is the strength of this test? The Duga-Gibson test admits con-
fessions in more situations than any of the other tests, because it
gives the government fwo opportunities to escape the exclusionary
provision of article 31(d). As discussed above, the greater the amount
of relevant and trustworthy evidence that is admitted at trial, the
greater the chance the finder of fact will reach an accurate result
Therefore, the Duga-Gibson test theoretically provides the highest
probability of an accurate finding by the court-martial, relative to the
other tests devised by the judges of the Court of Military Appeals,

The specific strengths and weakness of the officiality, or first condi-
tion, of Duga-Gibson have already been discussed.'®® The remainder
of the discussion in this subsection will focus on the second condition of
Duga-Gibson: the perception of officiality by the suspect.!®®

117d, at 211
19274

9374 ar 208, 209,

1948¢e supra notes 167-68 and accompanying text.

*98¢e supra notes 166-72 and accompanying text.

95Tq put things in proper perspective, although the Duga-Gibson test contains two
conditions that must be met for there to be a warning requirement, the second condi-
tion has rarely been the determinative factor. The majority of cases have rested on
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What is the strength of the second Duga-Gibson condition? The
perceived officiality condition permits undercover agents the oppor-
tunity to accomplish their mission without having to give warnings,
and thus reveal their identity. This was the specific policy objective
behind the Gibson decision. Judge Latimer’s officiality test and the
literal interpretation test required a military undercover agent
acting in furtherance of an official investigation to advise the suspect
according to article 31(b), thus drastically curtailing the scope of
undercover operations.'®” At best, undercover agents would only be
able to observe and listen, but not be able to ask any questions. Thus,
their effectiveness would be substantially reduced.

The rationale used to support the perception condition of Duga-
Gibson consisted of a simple chain of logical assumptions. If the sus-
pect was not aware of the official nature of the questioning, he was
under no pressure to answer, If there was no pressure to answer,
there was no compulsion. No compulsion meant no violation of the
right against self-incrimination. If there was no violation of the right
against self-incrimination, there was no need to warn the suspect
that he had the right to remain silent. Simply put, why warn a persen
that he had a right to protect himself from a danger, if the danger did
not exist? The second Duga-Gibson condition denied the accused the
opportunity to benefit from the exclusionary protection of article
31(d) in situations where no pressure to confess was felt. It is un-
realistic to assume that every time a person subject to the Code asks a
subordinate a guestion, the subordinate feels compelled to answer.
Allowing the government the opportunity to show that no compulsion
was used to obtain the confeasion fine tunes article 31(b) so that only
those persons who really need the protection of the warnings get it,
and those who do not will not reap an undeserved benefit.

What was the fallacy in the rationale of the second condition of
Duga-Gibson, and what potential harm could it cause? When Chief
Judge Quinn reviewed the history of the warning requirement, he
failed to account for the significant change in the nature of the warn-
ing requirement produced by the Elston Act and by the UCMJ. His
conclusion that article 31(b) was intended to alleviate only the pres-
sures generated by the effect of superior rank or official position was
partially correct. That was the original purpose for the warning re-
quirement, but after the Elston Act in 1948, and especially after the
UCMJ in 1951, the warning requirement implemented several policy
objectives, The potential harm caused by this narrow interpretation

findings that the questioner was not acting in an official law enforcement capacity;
thus, the military courts often do not discuss the second condition.
197Sez, e.g., United States v. Gibson, 14 C.M.R. 146, 176 (C.M.A. 1954)
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was that military suspects and accuseds could be denied rights
granted to them by Congress, and the morale of military units could
be adversely affected.

Firat, a quick review of the history of the military warning require-
ment illustrates how Chief Judge Quinn interpreted article 31(b} too
narrowly. As discussed above,'®® the first evidence of a duty to warn
appeared in the 1917 Manual for Courts-Martial, declaring that a
duty to warn was “devolving upon investigators and military supe-
riors” when conducting an investigation.'®® In 1917 warning an ac-
cused was the practice, not the law. If the rights warnings were not
given by the military personnel conducting an investigation, the gov-
ernment could still prove that the confession was otherwise volun-
tary, and thus trustworthy enough to escape the exclusionary provi-
sion of the hearsay rule. Failure to warn created a rebuttable pre-
sumption of involuntariness under the common law rule of confes-
sions. The government had to make an affirmative showing that the
confession was voluntary. Warnings were clearly a matter within the
exclusive domain of the common law rule of confessions.

Under the Elston Act, Congress expressed strong concern for ensur-
ing respect of the constitutional right against self-incrimination. The
Act elevated the duty to warn from the level of desirable practice
under the common law rule of confessions to the level of federal law
under the constitutional right against self-incrimination. The Elston
Act, however, did not make unwarned confessions inadmissible per
se. Nevertheless, the only way the government could admit an un-
warned confession under the Act was to show that the accused was
“otherwise aware of his right against self-incrimination.” The gov-
ernment could no longer escape the exclusionary rule by showing
that the confession was truly voluntary.

This change in the very nature of the warning requirement was a
novel, radical leap forward in the development of the warning re-
quirement, Consider the critical difference in the treatment of un-
warned confessions by the law prior to, and subsequent to, the Elston
Act. Prior to the Elston Act the government had the much easier bur-
den of showing that an unwarned confession was “otherwise volun-
tary.” After the Elston Act, the government had the more difficult
task of showing that the accused was “otherwise aware of his right
against self-incrimination.” The objective of the warning in the first
instance was to increase the probability of obtaining a voluntary, and

“%*See supra note 120 and accompanying text.
19MCM, 1917, para. 225
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thus trustworthy, confession. The objective in the second instance
was to ensure the accused knew he had a constitutional right to re-
main silent. In keeping with its objective, the Elston Act required all
persons conducting an investigation to warn an accused. No after-
the-fact inquiry into the perception of the accused was permitted, un-
less it was for the limited purpose of showing that the accused was
“otherwise aware of his rights.” The Elston Act pushed the warning
requirement into a totally new dimension.

The radical leap forward for the warning requirement under the
Elston Act was followed shortly by the continued advances of the
UCMJ. Article 31(b) and (d) made the duty to warn absolute. The
government lost its last after-the-fact method for avoiding the exclu-
sion of an unwarned confession. The possibility of escaping the exclu-
sionary provision of article 31(d) by showing the accused was already
aware of his rights disappeared. The 1951 Manual for Courts-Martial
equated a failure to warn with compulsion, coercion, unlawful in-
fluence, and unlawful inducement, thus making an unwarned confes-
sion per se involuntary. The objective of the warning under article
31(b) was not just to make a suspect or accused generally aware of his
constitutional rights, but also to ensure the suspect or accused was
actuelly warned of his rights, whether or not he was already aware of
them. Only by requiring warnings could Congress be assured that a
suspect would be put on notice that a military superior asking him
questions did se in a law enforcement capacity, and not in a personal
capacity or in one of his many other official, non-law enforcement
capacities.

The concept of an unwarned confession being per se involuntary
under certain circumstances was unique to the military until 1966. In
Miranda v. Arizona®®® the Supreme Court decided that an unwarned
confession obtained by police during custodial interrogation was per
se involuntary. The Court did not permit the government to show
that the unwarned confession was obtained without coercion or com-
pulsion, thus making it voluntary. The Court believed that the only
effective method for safeguarding the suspect’s right against
self-incrimination during custodial interrogations was to create an
irrebuttable presumption that coercion existed, even if it did not. The
Court also expressly prohibited the government from escaping the
exclusionary rule by proving the accused was otherwise generally
aware of his rights.?"* Warnings had to be actually given to all per-
sons interrogated while in custody.

09384 U.S. 436 (1966,
207d, at 468. 469.
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Although article 31(b) and Miranda required warnings under dif-
ferent circumstances, the analytical approach was very similar. Both
created irrebuttable presumptions that under certain circumstances,
an unwarned confession was per se involuntary. Why did Congress
and the Supreme Court resort to the creation of such a drastic legal
device as an irrebuttable presumption under certain circumstances?
They believed it was essential to formulate a strong rule with no
loopholes to ensure the adequate implementation of the right against
self-inerimination. Anything less than an irrebuttable presumption
was too susceptible to circumvention and evasion,

Miranda and article 31(b) both use rights warnings as the tool for
implementing the right against self-incrimination, but in different
environments. In Miranda the rights warnings help neutralize the
implicit coercion of the custodial interrogation environment. There is
less of a need, as compared to the military environment, to alert the
suspect that he faces a situation where he may wish to invoke his
right against self-incrimination, because the very nature of the custo-
dial interrogation makes it obvious that the questioner is acting in an
official law enforcement capacity.

In article 31(b) the rights warning serves three purposes. First, the
warnings serve to neutralize the implicit coercion or influence gener-
ated by rank and duty position. Second, the warnings generally in-
form the ignorant suspect or accused of his constitutional rights.
Finally, the rights warnings alert the suspect or accused that the
questioner is acting in an official law enforcement capacity, not in the
suspect’s best interest,

The Supreme Court recognized the need for the third and highest,
most sophisticated purpose of rights warnings even in the civilian
community, where the need is not as critical as it is in the military
environment. In Miranda the Court proclaimed that “warning(s] may
serve to make an individual more acutely aware that he is faced with
a phase of the adversary system—that he is not in the presence of
persons acting solely in his interest.”20?

The second condition of Duga-Gibson turns the clock back on the
reforms made by Congress in the Elston Act and in the UCMJ. It
changes the intended irrebuttable presumption of article 31(b) and
(d) into a rebuttable presumption by allowing the government to do
what it used to do before the Elston Act: make an affirmative showing
that the confession was “otherwise voluntary” by demonstrating that
the accused perceived no officiality in the questioning and thus was

*Miranda v. Arizona, 384 U.S. at 469,
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under no pressure to answer the questions, Duga-Gibson's second
condition ignores the fact that the 1951 Manual for Courts Martial
equated a failure to warn with an involuntary confession.

What is the potential harm resulting from a continuation of the
Duga-Gibson second condition? Military leaders could question a sub-
ordinate suspect under the pretext of counseling him for his own
good, while in reality functioning as a law enforcement investigator.
This cruel deceit could not only betray the trust the individual sus-
pect had in the leader, but many others in the unit could also lose
confidence in the leader, thus lowering the unit’s morale.

A closer examination of the uniqueness of military leadership re-
veals how lower unit morale could occur as a result of the Duga-
Gibson second condition. First, one must appreciate the fact that
military leaders perform many different functions as part of their of-
ficial duties. A civilian manager has only one official relationship
with his subordinate employees: he is their supervisor. In the mili-
tary, the company commander, first sergeant, and platoon sergeant
have many official relationships with their subordinates: combat
leader; mission supervisor; teacher; financial, marriage and health
counselor; and many others.

Maintaining good order and discipline is also an important official
duty of the military leader. A unit without these qualities cannot
fight and win. Thus, the military leader is also a law enforcer. As part
of the law enforcement activities, the military leader may have to
conduct an investigation. Suppose the military leader decides he is
going to deceive the suspect by making him believe the questioning is
motivated by a non-law enforcement reason, when in fact the purpose
is to obtain an incriminating confession. Is this scenario different
from a traditional military undercover operation where the agent’s
identity is hidden? In Gibson Chief Judge Quinn and Judge Brosman
drew no distinction between these two types of deceit. Trickery was
permissible so long as there was no pressure on the suspect to talk.
They believed that because the officiality of the questioning was hid-
den during undercover questioning, there was no danger of subtle
military pressures generated by rank or duty position.

A closer look at these two types of deception reveals a significant
difference in their method. In the traditional military undercover op-
erations, the suspect does not know the true identity of the undercov-
er agent. The suspect trusts the undercover agent because he wants
to share his exploits with someone else, make a friend, sell drugs, or
for numerous other reasons. When the suspect is “betrayed” by the
undercover agent, he truly has no one to blame but himself for being
careless enough to talk with someone he did not know well.
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The situation is totally different when the deception is perpetrated
by the suspect’s military leader. To make the deception work, the
suspect must believe the military leader is acting in one of the of-
ficial, yet noninvestigative capacities of military leaders, such as
counselor or job supervisor, thus implying possible confidentiality of
the information from law enforcement officials. For example, if the
suspect believes his platoon sergeant was counseling him to help him
get over a drug problem, when in fact the platoon sergeant was really
trying to obtain incriminating information, what impact will the be-
trayal have on the suspect and the other members of the unit? The
susgpect may not blame himself for being careless, nor may the other
members of the unit blame the suspect. They will view the situation
as a betrayal of the military leader’s trust, reducing the leader’s fu-
ture effectiveness in that unit, and thus lowering the morale. The
potential for harm to unit morale and cohesion far outweighs any
possible crime-solving benefits by this type of deceptive tactic. Yet
this type of ruse is permitted by the Duga-Gibson second condition.

Can the potential for harm under the Duga-Gibson second condi-
tion be reduced or eliminated, while still permitting traditional
covert agents to avoid the limitations of article 31(b)? The Gibson
majority could have specifically held that persons involved in tradi-
tional undercover operations are exempted from article 31(b). Tradi-
tional undercover operations are activities where the true identity
and motive of the questioner is hidden, not just the true motive of the
questioning, as is the case when the military leader practices deceit.

It would not be impossible to carve out a narrow exception to article
31(b). In United States v. Jones®®® the Army Court of Military Review
decided that when there is a possibility of saving human life or avoid-
ing serious injury and no other course of action is available other
than questioning the suspect without warnings, an exception exists
to the requirements of article 31(b) and Mirande. The pelicy in favor
of saving human life outweighs the accused’s fifth amendment in-
terest. Thus, precedent exists for carving out a narrow exception to
article 31(b).

In sum, the second condition of Duga-Gibson, in trying to exempt
covert agents from the warning requirements, attributed an ex-
ceedingly narrow policy objective to article 31(b): the neutralization
of the subtle pressures in the military generated by rank and duty
position. Although this was the original purpose for warning an ac-
cused, it did not remain the exclusive purpose. The Elston Act added
the fifth amendment policy objective of ensuring that the accused

20419 M.J. 961 :A.CMR.i. affirmed, 26 M.J. 333 (C.M.A. 19881,
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generally knew what his rights were at the time of guestioning,
either by warnings or other means. Article 31(b) added the policy
objective of warning a suspect or accused any time an interrogation
seeking incriminating information takes place. Although this policy
was grounded in the fifth amendment, it extended beyond the mini-
mum constitutional protections. To say that warnings need only be
given when coercion or unlawful influence is present confuses the
policy objectives of the law rule of i with those of
the right against self-incrimination. Article 31 was a remarkable
achievement, because it brought together so many different legal
principles. This fusion of multiple, complex legal principles is in large
part responsible for the great difficulty military lawyers and judges
have had in interpreting article 31, specifically subsection (b).

4. The Dohle Position of Authority test

In 1975 the Court of Military Appeals decided United States v.
Dohle,®** in which the accused was convicted of larceny of four M16
rifles and fourteen padlocks from his company arms room. After in-
vestigators asked Dohle for consent to search his room, they found the
rifles there. They took Dohle back to the orderly room and advised
him of his rights under article 31(b) and Miranda. He invoked his
rights, and no further interrogation took place.

Sergeant Prosser was the unit armorer who first discovered the
missing weapons and padlocks. He was also a friend of Dohle’s.
“Sergeant Prosser was detailed to guard [Dohle] while his transfer to
confinement was being arranged. Without advising him of his rights,
Prosser questioned [Dohle] about the theft. [Dohle] stated in response
to the questions that he had taken the rifles.”?® Prosser’s asked the
questions because the two were good friends and because Prosser
wondered why anyone would take the rifles.

Chief Judge Fletcher noted that Prosser believed “he was acting in
a personal capacity, not professional [when he asked Dohle the ques-
tions); he had not been directed to question [Dohle]; and he did not
intend to use any admissions against him.”2°® Chief Judge Fletcher
acknowledged that previous decisions in this area “have analyzed the
facts to determine if the interrogator was acting officially or solely
with personal motives.”2°” He believed, however, that this test was
improper and declared that the “subjective nature of this inquiry re-

2041 M.J. 223 (C.M.A. 1975).
20%1d, at, 224.

20574 ay 224, 226,

2077d. at 225,
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quires a difficult factual determination, both at trial and appellate
levels.”2%® Chief Judge Fletcher stated that

[wlhere the questioner is in a position of authority [over the
accused or suspect], we do not believe that an inquiry into
his motives ensures that the protections granted an accused
or suspect by Article 31 are observed. . . . We must recognize
that the position of the questioner, regardless of his motives,
may be the moving factor in an accused's or suspects’s deci-
sion to speak. It is the accused’s or suspect's state of mind,
then, not the questioner’s, that is important.2%®

Based on this rationale, the Chief Judge announced a new test for
determining who needs to warn, purportedly overruling the numer-
ous decisions requiring an element of officiality in the questioning
before article 31(h) warnings were required. He declared that

where a person subject to the Code interrogates—ques-
tions—or requests a statement from an accused or suspect
over whom the questioner has some position of authority of
which the accused or suspect is aware, the accused or suspect
must be advised in accordance with Article 31.21°

Under this test, article 31(b) warnings should have preceded Pros-
ser’s questioning of Dohle, and admission of the confession was
erroneous. Judge Cook and Judge Ferguson concurred in the results,
but not in the rationale used by Chief Judge Fletcher.?** Thus, a
majority of the court did not endorse the test.

‘What policy did Chief Judge Fletcher try to implement? He did not
want the rank or duty position of a questioner to be the inducement
for a confession. By requiring warnings whenever the questioner was
in a position of authority over the suspect, the subtle, unspeken pres-
sure to talk inherent in such relationships could be significantly re-
duced,

‘What were the strengths of this test? First, it sought to eliminate
all situations where coercion might be felt in the mind of the suspect.
The test shared one of the strengths of the Wilson literal interpreta-
tion test, but without the negative side effect inherent in Wilson of
providing excess protection to undeserving suspects. Under the Dohle
test, questioners of equal or lower rank relative to the suspect could

aaapy
20%7d at 226 iemphasis added’

21417 iemphaais added)
gy
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carry on a conversation with the suspect without having to warn him,
because there is no subtle pressure to talk based on rank disparity.

The most obvious strength of the Dohle test was its ease of applica-
tion. The duty to warn turned on the objective determination of
whether the questioner was in a position of authority over the sus-
pect. The questioner could be in a position of authority over the sus-
pect in two ways: he held higher rank than the suspect or he held a
law enforcement position. The second part of this test required the
accused 1o be aware of the questioner’s position of authority. The trial
judge made a determination of the suspect’s subjective perceptions.
This test, however, was much easier to apply than the Duga-Gibson
officiality plus perception test. Under the second condition of Duga-
Gibson, the suspect had to perceive “that the inquiry involved more
than a casual conversation” regardless of the questioner’s position
relative to the suspect. Thus, a superior could engage in what
appeared to the suspect to be a casual conversation, and not have to
give warnings, even if the superior’s motive was to obtain incriminat-
ing information.

Under Dohle, the suspect must perceive “that the questioner has
some position of authority over him.” Therefore, regardless of how
casual the superior made the conversation appear, he would still have
to give warnings if the suspect was aware of the superior’s rank or
duty position.

What were the weaknesses of the position of authority test? Since
the test turned on the questioner’s rank or position, his motives were
irrelevant. Thus, warnings were required in situations where the
questioner acted in a governmental law enforcement capacity, but
also in situations where the questioner acted on personal or non-law
enforcement motives. The test required warnings in situations where
the suspect felt pressure to talk because of the questioner’s rank or
duty position, but also in situations where there was no pressure,
despite the questioner's superior rank or duty position. Imagine a sce-
naric where a soldier simultaneously questions twe fellow platoon
members who also are suspects, without advice of rights, one of whom
is senior in rank and the other junior in rank to the questioner. Under
the Dohle test, the junior soldier’s statement would be inadmissible,
but the senior soldier’s would be admissible, even though neither sus-
pect felt any pressure to talk to their friend.

Another weakness of the Dohle test was that it created the poten-
tial for punishing the government through the exclusionary rule in
situations where the government might not have been involved.
There is no benefit derived from punishing the government through
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exclusion of relevant evidence if there was no governmental question-
ing. When the questioner is motivated by personal considerations,
the fifth amendment should not apply, and it is counterproductive to
excluded relevant evidence in those situations.?'?

Another weakness of the Dohle test was that when a military lead-
er suspected a subordinate of a minor offense and wanted to counsel
him for non-law enforcement or disciplinary reasens, the test would
require warnings. This would possibly prevent the counseling and at
best chill the discussion. In sum, Judge Fletcher tried to draw a
bright line in an area of the law that is incapable of being defined by
easy bright line rules.

V. CONCLUSION

Who should be required to give article 31(b) warnings? The answer
to the question depends on which policy objective is held in the high-
est esteem. All four test have strengths, because they each effectuate
a legitimate policy objective. They all have weaknesses because they
exclude other policy objectives. Like many other difficult legal issues,
the key to answering the question is knowing where to strike the
proper balance between the law enforcement needs of the government
and the rights of the individual.

The Wilson literal interpretation test granted the individual en-
tirely too much protection. Statutes cannot anticipate every possible
situation; therefore, judicial interpretation—not passivity—is neces-
sary to fill the gap. A literal interpretation of article 31(b) ignored the
reasonable necessities of law enforcement,

The second condition prong of the Duga-Gibson test conditioned the
rights warnings on the perceptions of the suspect, even though the
decision to warn belonged to the questioner. Not only was this illogi-
cal, but it disregarded the multiple policy objectives embraced by arti-
cle 31(b) to the detriment of individual service members and the
armed forces. Thus, the Duga-Gibson test tips the scales too far in
favor of law enforcement officials.

The Dohle position of authority test attempted to find an easy
answer for an extremely complex issue. The result was a test that
required warnings in situations where they should not be required,
and that did not require warnings in situations where they should be
required. A bright line rule does not work well in an area of the law
that has numerous legal principles interacting with each other simul-
taneously.

212G gupra notes 168-69 and accompanying text.
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Judge Latimer’s officiality test, requiring warnings when the ques-
tioner acts in an official law enforcement capacity, is probably the
most meritorious test, because it strikes the most equitable, reason-
able balance between the needs of the government and the rights of
the individual The committee that drafted the Military Rules of Evi-
dence “was of the opinion . ... that both Rule 305(c) and Article 31(b)
should be construed at a minimum, and in compliance with numerous
cases, as requiring warnings by those personnel acting in an official
disciplinary or law enforcement capacity.”®'? Furthermore, the his-
torical development of the right against self-incrimination and of the
warning requirement in the military probably supports Judge Lati-
mer’s test more strongly than it supports any of the other tests.

The officiality test recognizes that article 31(b) grants an accused
or suspect the right to be actually warned when a government agent
seeks incriminating information. The officiality test does not permit
an after-the-fact inquiry to ascertain if there really was any coercion,
unlawful influence, or unlawful inducement perceived by the suspect
or accused. Those are totally separate concerns that should be consid-
ered only if rights warnings were given. If rights warnings were not
given, that should be the end of the inquiry, and the confession should
be excluded.

What of the need for effective undercover operations? Congress
could amend the Uniform Code of Military Justice to specifically ex-
empt from article 31(b) persons who are conducting official undercov-
er operations, managed by official law enforcement agencies and
targeting suspects, so long as the questioning is prior to any kind of
restriction or preferral of charges against a suspect.?** Although less
desirable than legislative action, but preferable to the second condi-
tion of Duga-Gibson, the Court of Military Appeals could satisfy the
need for undercover operations by means of a narrow and specific ex-
ception for law enforcement officers assigned to traditional undercov-
er operations where the identity of the agent is hidden. Informants
who do not occupy a position of leadership relative to the suspect
could likewise be exempted, since the ill effects of deceit practiced by
leaders would not oceur in those situations.

It is difficult to predict where the Court of Military Appeals will go
next in its quest to settle the question of who should warn under arti-

213Mil, R. Evid. 305ic: analysis (emphasis added)
2148ge Mil. R. Evid. 305(di(1)(B; analysis, In the military, an accused or suspect must
be advised of his rights ta counsel prior to ioning, whether open or
if the queationing takes place after preferral of charges or imposition of pretrial arrest.
restriction, or confinement. 4.
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cle 31(b). The important point for the military criminal trial lawyer ia
that, in view of the unsettled nature of the law, a well-reasoned and
persuasive argument can be fashioned to support almost any position.
To formulate the argument, an understanding of the historical de-
velopment of the right against self-incrimination and the warning
requirement, as well as the policy objectives of the different Court of
Military Appeals tests, is necessary.
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PUBLICATION NOTES

Various books, pamphlets, and periodicals, solicited and unsolic-
ited, are received from time to time by the editor of the Military Law
Review. With Volume 80, the Review began adding short descriptive
comments to the standard bibliographic information published in
previous volumes. The number of publications received makes formal
review of the majority of them impossible. Description of a publica-
tion in this section, however, does not preclude a subsequent formal
review of that publication in the Review.

The comments in these notes are not recommendations either for or
against the publications noted. The opinions and conclusions in these
notes are those of the preparer of the note. They do not reflect the
opinions of The Judge Advocate General’s School, the Department of
the Army, or any other governmental agency.

The publications noted in this section, like many of the books for-
mally reviewed in the Military Law Review, have been added to the
library of The Judge Advocate General's School. The School thanks
the publishers and authors who have made the bocks available for
this purpose.

Dinstein, Yoram, War, Aggression and Self-Defence. Cambridge:
Grotius Publications Limited, 1988. Pages: 278. Index of Persons,
Index of Subjects, Table of Cases, Table of Treaties. Price: $95.00.
Publisher’s address: Grotius Publications Limited, P.0. Box 115,
Cambridge CB3 9BP, United Kingdom.

One of the most intractable problems in international law is how to
achieve effective restraints on the use of force by one state against
another. The enduring relevancy and practical urgency of the issue
can be seen in the myriad of regional conflicts ongoing in the world
today.

The nature of war, both between states and within states, is the
focus of this detailed study by Yoram Dinstein, Professor of Interna-
tional Law of Tel-Aviv University. Professor Dinstein draws on the
historical origins of the attempts at defining war and aggression to
demonstrate the enormous difficulties involved in articulating the
concepts. He further traces the evolution of these concepts through
several centuries of efforts by scholars seeking to distinguish the
various forms of armed conflict under international law in the broader
search for controls on aggression,

Professor Dinstein next examines the current treatment of aggres-
sion under the United Nations Charter and the various resolutions of
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the U.N. General Assembly. He analyzes in detail article 2(4) of the
Charter, which prohibits the use of force against the territorial in-
tegrity or political independence of any other sovereign state. He par-
ticularly focuses on the right of self-defense as the Charter’s one ex-
plicit exception to the prohibition on the use of force, Armed atrack,
whether initiated directly or indirectly by the forces of an aggressor
state, triggers a right of self-defense that may be employed uni-
laterally by the victim state or through collective measures sanc-
tioned by the U.N. General Assembly.

His analysis of nonintervention adheres very strictly to traditional
principles limiting the legal justifications for the use of force. To the
extent other possible justifications are embraced by Professor Din-
stein at all, their legitimacy is recognized primarily through the con-
cept of self-defense as an exclusive exception permitting intervention.
He applies the concepts to various contemporary situations in which
states have used force against one another, Of the United States in-
tervention in Grenada, for example, he says that the operation fell
short of an adequate justification based on the rescue of nationals
under the self-defense theory. This was, he said, because of the long
duration of the U.S. presence in the country. By way of contrast, he
cites the 1976 Israeli raid on the Entebbe airport in Uganda as an
example of a proper invocation of self-defense on behalf of one's
nationals.

Professor Dinstein basically presents a conservative view of cur-
rent post-Charter international law. “Wars of national liberation”
illustrate what he regards as a “curious recrudescence” of a just war
criteria for intervention that is “corroded by political motivations.”
Whether or not such an outbreak of moralism in international law
should be considered regrettable, wars of national liberation are re-
garded by Professor Dinstein as exclusively internal matters not
amounting to matters of international dimension warranting in-
tervention

The narrow interpretation given to the situations in which uni-
lateral intervention by force is justified places a significant reliance
on the practical effectiveness of collective security measures. The
book, therefore, concludes by examining the various alternatives
available for implementing the U.N. system of collective security
measures and peacekeeping functions under United Nations super-
vision, Professor Dinstein suggests that criticisms of the General
Assembly’s ability to respond in a timely and meaningful way to the
frequent violations of the Charter principles can be overcome in prac-
tice.
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The vitality of the use of force principles that Professor Dinstein
has so carefully documented will continue to be tested by states in
their relations with each other. The ability of the U.N. system to
fulfill its intended role as the central mediator in the disputes that
lead to armed conflict will ultimately be crucial to the framework of
international law that he has described. War, Aggression and Self-
Defence will remain, in the meantime, a major resource guide to the
development of restraints on force as established under international
law.

Shaw, Malcolm N., International Law. Cambridge: Grotius Pub-
lications Limited, 1986, Pages: 627, Abbreviations, Table of Cases,
Index. Price: $21.00. Publisher’s address: Grotius Publications
Limited, P.O. Box 115, Cambridge CN3 9BP, United Kingdom.

This textbook on international law advertises itself as a cross be-
tween a short introduction and a major treatise. This hybrid nature is
both its weakness and its strength. International law is such a broad
and diverse subject that any single volume must necessarily sacrifice
detail for brevity. For example, the law of armed conflict covers only
eleven pages of text. On the other hand, if the reader is looking for a
highly readable, inexpensive volume on international law to use
either as an introduction to the subject or as a fast reference tool, this
book is well worth the modest investment, particularly in regard to
recent developments in space law and the law of the sea.

Kintner, William R., Seviet Global Strategy. Fairfax, Virginia:
HERO Books, 1987. Pages: xv, 273. Foreword by Clare Boothe
Luce, Index. Price: $24.95. Publisher’s address: HERO Books,
10392 Democracy Lane, Fairfax, Virginia 22030.

Since the advent of the Cold War, Western commentators have de-
voted thousands of books and articles to the elusive topic of Soviet
global strategy. One school of thought is that Soviet expansionism is
based on little more than the fierce nationalism that the Russian peo-
ple have displayed for centuries. The opposing school contends that
the expansionism is founded on some complex Marxist-Leninist
scheme for world domination. Kintner leaves the reader with no
doubt as to which school he ascribes; he contends that the Soviets will
stop at nothing short of global conquest through virtually any means.

Kintner devotes the bulk of his book to a detailed analysis of Soviet
encroachment in each region of the world. He focuses on develop-
ments of the past decade, such as Soviet expansion into the South
Pacific. He is very blunt in stating his conclusions, but he supports
these conclusions in such a fashion that one wonders how much is fact
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and how much is rhetoric. He makes sweeping statements and uses a
facetious tone that detracts from the objectiveness of his conclusions.
Nonetheless, this baok will definitely interest those readers who are
intrigued by modern Soviet operations.
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