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MILITARY RULES OF EVIDENCE 
SYMPOSIUM: AN INTRODUCTION 

by Robinson 0 Everett- 

A decade ago, after a two-year effort initiated by the  Department 
of Defense General Counsel, the President promulgated the Military 
Rules of Evidence These rules have had an enormous impact an the 
military justice srjtem and an the conduct of courts-martial. IT seems 
especially propitious, therefore, that ne celebrate The tenth anniver- 
sary of the Military Rules of Evidence with a review of some of the  
significant developments in the Military Rules over the past decade. 
This issue of the  Military Law Revim contains numerous insights 
concerning the ongin of the Military Rules of Evidence and the key 
evidentiary issues facing military practitioners today 

The Military Rules have been instrumental in allowing the military 
to deal with the challenges of an evolving and changing legal system. 
The past decade has seen remarkable growth in the number and com- 
plexity of new evidentiary 1siues. For example, the  number of child 
abuse cases being tried by courts-marrial has grown at a remarkable 
rate. The inevitable result has been the  proliferation of evidentiary 
issues concerning the scope of hearsay exceptions under Military 
Rules of Evidence 803 and 804: What is an ''excited utterance" or 
a statement "made for purposes of medical diamosis or treatment"7L 
What is the scope of residual hearsay? When 1s a declarant "suffi- 
ciently unavailable" to comply with the requirements of Mllitary Rule 
of Evidence 804 and to  overcome the  accused's right of 
confrontation? 

Military judges frequently have the first and most extensive ex- 
posure to new evidentiary issues, especially those mvalvmg men-  
tific evidence Because courts-martial are the  only courts in which 
evidence obtained by drug testing is regularly used in criminal pro- 

'When he %rote this ~nfroducrlon. Robinnon 0 Everett w_ the Chief Judge of the 
United Slates Coun of Mllllary Appeals Chief Judge Everett received s B A (magna 
cum laude) and a J D (mama cum laudel fmm Hanard Dnlvealty and an LL M. from 
Duke Unirenm In 1966 Chref Judge E~eretfjained the Duke Law School facult) 
on a pan-rlme basis and since then has Jened conLinuouily on that faculty beeom 
Ing a tenured member in 1967 In February 1980 Chief Judge Evereft *as appainled 
t o  the Court af Military Appeals. and he mlsumed rhir office on ApnI 16, 1980 On 
I October 1890, Eugene R Sullivan became Chief Judge af the Court of Military 
Appeals 

IhereinafteT Mil R E u d  1 
'Sea Manual for C O U R I - M ~ ~ B I  United States. 1884, Mil R E i i d  803(2) and (4) 

Mil R EIid 803(24). 804(b)(5) 
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MILIT.ARY L.W REYIEW [voi ix 

secu~~ons .  militar) judges have been the f m t  to deal extensn el) with 
the admissibility of such evidence m the face of constitutional and 
other challenges In determining the admissibilitr of exculpatory 
polygraph evidence, military judges have been required to  decide an 
issue lefr open b) both the Federal Rules of Evidence and the bhlitaq 
Rules of Eiidence-whether the Frge test mll controls the ad- 
missibility of scientific evidence. This issue requires careful 
consideration 

An understanding of the relationship between rhe Federal Rules 
and the Military Rules provides valuable insights into borh sets of 
rules and sllows informed and constructire comparison of the :no 
systems For the most part, the Military Rules conformed to the 
Federal Rules of Evidence, which had been issued five years earlier 
In several respects. hawerer, the hlilirary Rules are an improvement 
on the Federal Rules For example Milirary Rule of Evidence 412. 
the rape sheld rule, 1s much better drafted than Its federal counter- 
part Military Rule of Evidence 201A provides a useful treatment of 
Judicial notice of lam far which there is no parallel in the Federal 
Rules. The Militam Rules @ant specific "privileges," while Federal 
Rule of Evidence 501--the rule that addresses privileges-merel) 
refers to "the principles of the common law as it may be rnterpreted 
by the c o u m  of the Umted States m the light of reason and ex- 
perience" 

Unlike the Federal Rules the Mihtarg Rules contain a section on 
exclusionaly rules and related mattem concerning self-incnmmatm 
search and seizure. and eyewitness identification Arguablr. the 
federal district courts hate no need for such a Section Moreover. by 
attempting this codification, the drafrsmen created the danger that 
conflicr might develop beriveen some of the \.lihtary Rules of 
Evidence and future decisions by the Supreme Court Yonetheless 
after a decade's experience-dunng which some conflicts of this type 
did develop'-I would agree with the view of the draftsmen that it 

imperative to codify the material rreated in Section Ill because 
of the large numbers of lag personnel x ho hold important roles 
within the military cnminal legal system Kon-lawyer legal of- 
ficers aboard ship, for example. do not ha7e access to attorneye 
and law libraries In all cases, the Rules represent a Judgment 
that It would be impracticable to operate without them ' 

was 

V e e  Mil K Ewd S ~ C  111 ana1)sls app 22 at 
dEg the k h 1 1 4 ~  Rulesof Eiidence as onglna 

BFcr 3111 R E i i d  ?e(. 111 anal>m at k22-5 
faith exception 
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1SQOj INTRODUIXION 

Indeed. 1 believe that those who are responsible for updating the 
Federal Rules might well consider the desirability of expanding those 
rules to deal with some of the matters covered by Section 111 of the 
Military Rules 

In some Instances. the Militan Rules may not have been applied 
exactly as rhe drafrsmen had contemplated. As was t m e  under pnor 
m>litai-y law. Military Rule of Evidence 406(a) allowed character to 
be proved by reputation or 0pinion;'buT Military Rule of Evidence 
404(a)(l) followed its federal counterpart by allowing only evidence 
"of a pertinent trait of the character of the accused " Subsequent 
judicial decisions-which sought to be iesponswe to the needs and 
customs of the unique military society-essentiallg- have obliterated 
this limitation piow an accused's general military character IS ad- 
missible in almost any conceivable rnal by court-martial 

This issue of the Mil i tary Law Revzelc offers a grear deal to the 
reader. The authors examine and critique the origin, development. 
and possible future of the Military Rules of Evidence Only through 
such self-examination can the military justice slstern live up to  its 
full potential and remmn respons~ve IO a constantly changrng rnilltaly 
Society. The military practitioner-and many others-wiil benefit 
greatly from srudying this issue of the .klilttarg Law Review 

3 





THE MILITARY RULES OF EVIDENCE: 
ORIGINS AND JUDICIAL IMPLEMENTATION 

by F'redric 1 Lederer' 

.% man should see haw laxs o? samages are made?' 
Otto von Bismarck 

I. INTRODUCTION 
The tenth anniversary of the Military Rules of Evidence 1s an ap- 

propriate time to pause and reflect upon the  rules, their irnplemen- 
tation, and their future. In addition, enough time has passed to per- 
mit a more detailed discussion of the  drafting of the rules than has 
heretofore taken place' 

'Lieutenant Colonel. Judge Adiocate General I Corps (LS.AR) Piofeiior of Law, 
lIarshall-W?rhe School of Lar  of the College of W>lllam and Mary 8n \'lr@nla Com- 
missioned I" 1968, LTC Lederer served as a trml and defense counsel at Fon Dlx. hew 
.Jersey while an exces l e a e  officer attending Columbia Lnnenily School of Lau 
FallaivingreceiptofhisJD m 1 9 i l  heclerkedfarrhelateRederickiP Boan,Lmred 
Stares Diitrict Judge for the Southern D ~ ~ f r m  of Sea h r k  He *as then assigned 
as trial counsel and Courts and Boards Officer at ForI Gordon Georgia Far the Sour 
lean following he was a member of the cnmiiial la* faculq at The Judge M i o c a t c  
G e n e d s S c h o o l  andreceived hisLL >I f r a m t h e L m r e n i t ?  of ViraniaSchoolof La* 
I" 1976 From 1977-76 he *asaFulhrighf-Hyeiresearchscholar~nGerman? stud!- 
m g  c~vlllan and millran European criminal law During 1878-SO he was a member 
of the Joint Service Committee on Militan Justice Working Group x here he ab/ the 
priman- ca-author of the llililan Rules of Evidence author of the Analyili oi thole 
~ l e s .  andaco-drairerafrhere\isionroaniclesZ and3of theLCMJ Haiingresigned 
his Regular Army commismn m 1880 he nened as an Indn idud  \lohihzafion 
Auwnenree milrfaq judge at Fort Evslrs until 1987 when he 2.8s mimed a5 Indimdual 
Mabdmanon Auwnenree Deputy Commandant The Judge Advocate Generavs School 
Nolhngconfarned mthisanicle~snecessanl? the oplrvonof an! memherof LheDepan- 
ment of Defense I" general or of The Judge Mvocate General i School and its staff 
and faculri ~n pactlcular The author acknomledgei with gratitude the  aimstance of 
Maion Liroaiki and Warner, of The Judge Mioeate General I School J Criminal Lan 
Diiisian. Yn Diane Lederer and \In Ruth Knight in reiieuing and commenting on 

4 1984 ai 2 [quoting Bismarck) There are other English 
leal ohrena tmn.  meludmn ' There are f u o  t h i n e  that m e  

should never r a t c h  m the making, one IS sausage. the other 13 legislation ' Heritage 
Foundation Repons The Heritage Lectures. ho  144 Koiember PO 18Bi (mfhmier 
smn the author added his oxn Ob8erVatmn I thmk that the ~ u o l e  does disservice 
t o  sausage maken, i h a  at leaif produce something that people ,rant ') 

'The editor of the kliifar) Law Reviea asked me to prepare this commemaratiie 
a n l c l e  m light of role a3 co-author of the llllllarr Rules of Evidence Because I 
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Because of the diffu,c naturc of laii reform and il hat E often the 
extraordmary delay between an idea for change and 11s adoption 
determmng with precamn w-ho should be credited with onginatmg 
an> sigmficant legal reform 1s often difficult That hoaevrr is not 
t he  case a i rh  the )Iilitary Rules of Endenc?. The ' father' of both 
the rules and our cantemparaq militdry criniinal lair reform pi0 
cess 1s Wayne Alle). a h o  \%ab a Colonel and the Chief ot the  Criminal 
Law- Division of the Office of The Judge Adrocare General of the 
Army The Slditar) Rulea of Evidence owe their existence I O  many 
different p e ~ p l e . ~  hut the orignator of the ililitary Ruler of Evidence 
project was clearly Colonel Alley. An exrraordmanl? competent at 
tome) Colonel Alley 1101 only began and initially supen ised the   pro^ 

ject but also articulated the hasic guidance to  the drafters ~ i t h o u t  
which drafting would s t i l l  be going on 

The Federal Rules of Evidence were e f f e c n v  in 1 S i j  and char 
same year Colonel Alley formall? proposed that  he military r e i m  
t he  llanual for Courts-Marrial TO adopt to  the extenr practicable 
the "en civilian rules 

11. THE MANUAL FOR COURTS-MARTIAL 
The necessity for the codification cannot he apprenared full) 

withour an understanding of the place of the >lam~al for Courts 
Martial in m11mq Ian. Promulgated bi the President under rhr 
authority presciibed by Congress m article 36 of the L'mfarrn Code 
of Military Justice.' the  hlanual has the force o f  lah and IS iubor 
dinate onlh to the Constitution t r e a r ~ ~ s .  and fedeial atdtutra 

As discussed in Trial 00 Cowrf l.lnrfio1 " 

The ~ l a n u a l  for Courti-\lamal had 11s origni m pmate tieatise< 
such as Winrhrop s 1886 !d!Iitaq Law and Precedent> dealing 

fh 
sc 
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with military law- m the Army In 1889, one such 
work, "Instructions far Courts Martial and Judge Adwcates,' 
written by Captain Arthur Murray, was offmally promulgated 
at Fort Leavenworth. Kansas, and was expanded and published 
I" 1896 as a "~1a.nuai for COUrtS-Martlal."~~' 

Murra:'s work served as the prototype of every .Monad 
issued during the next 15 years (1901. 1905, 1907, 1908. 
1909, 1910). All were packet-sized books w t h  small type. 
slmilar m size and style to the ma\" other manuais. The 
.Manual was published in a somewhat enlarged version in 
1917. but was not basically changed until Colonel U'imnore 
revised it in 1921 to reflect the substantial changes in the 
Articles of Kaar ihat  were enacted in the prevmus 
Sear Is'  A condensed edition of rhe Manual was 
issued in 1928 which, math minor changes. remained in 
force until 1949 'lo 

As a result of the 1948 amendments to the Articles of War. a 
1949 Manual far Courts-Martial was promulgated Soon after, 
the enactment of the Uniform Code of MAtary Justice required 
the publication of the substantially revised 1961 Manual for 
Courts-Martial, which far the first time covered all of the armed 
forces In turn,  the Military Justice Act of 1968 gave rise to the 
1969 Manual for Courts-Martial 

Until the  1980 amendment to the 1969 Manual for Courts- 
Martial, the Manuals were basically how to guides" coupled 
with basic hornbook type discussion and compilations of 
necessary legal information That format, consistent with all 
of the prior Manuals, proved highly troublesome. Inasmuch as 
the  President had statutory authorit1 under article 36 to 
prescribe rules and procedures for courts~martial the Manual 
had the force of lax It xias impossible to determine, however, 
what portions of the Manual were intended to have that force 
Much of the 1969 Manual. for example, appeared to include 

7 
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numerous past decisions of the Court of Mdnar) Appeals it was 
often impossible to tell whether the Manual meant to  adopt 
those decisions as positire law or was merely setting them forth 
for the edification of the reader This was especially true in the 
portion of the Manual setting forth endenliar) matters The 
publication of the Military Rules of Exidence in rules format 
began the format revision designed to emphasize what 1s bind- 
ing and what IS explanatory. 

The codification of the Slilitarg Rules of Evidence thus began 
against a backdrop of an amorphous partial eridentiary codification 
that was set forth in the Manual often m hornbook fashion. CodifIra- 
tion therefore required determination of the origins of specific 
military e i iden tmy  rules and their desired utility V L S - ~ - \ I S  the 
civilian law of evidence. 

111. THE ORIGINS OF CODIFICATION 
The Armg proposed and strongly advocated e\identiar> cadifica- 

tmn Codification was b? no means unammouslg supported b) the  
armed semces, howe7er The Yavy for example. opposed 11" I n  1973 

what could be said to be a harbinger of things to come. amember 
of the Office of the Judge Adiocate General of the Y w y  reported 
on a Federal Bar Assooatmn sernmar about the 'new ' Rderal Rules 
of E ~ i d e n c e  and recommended that  "relatirel) IO= priorit) be 
@veri to their quick implementation in the mihtarg "li  Among other 
matters, he reasoned that the ).lanual far Courts-Martial dread) had 
"a well thought out  set of rules located m one conxement place." 
that the neu ewdentiar?. rules would generate "a substantial amount 
of liagatmn. that the civilian rules would hare  to be scrurimzed and 
adapted "to any peculiarities of the military system." and that a 
"great deal of effort and expense might be required in Instruc- 
ting each judge adlocate  in the field. 'IL 

8 
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Codification took place under the auspices of the Joint Sewice 
Committee on Military Justice. The process by which codification 
occurred notwithstanding oupositmn16 and bureaucratic mertia best 
was summed up in 1986 by then DOD General Counsel H. Lawrence 
Garrett, Ill 

The Jomt Service Committee was oridnally established as a 
result of the problems encountered by the group that drafted 
the 1969 venion of the Manual for Courts-Martial. The draft- 
inggroup reported that their task has been "monumental" due 
to the failure dunng the fifties and sixties to constder adequate- 
ly many of the developments in law that occurred after issuance 
of the 1961 Manual (which implemented the new Urnform Code 
of Military Justice) An ad hoc @oup nas formed, and a formal 
charter was signed by the S B T V L C ~ S  Judge Advocates General 
m 1972 assigning to the Committee responsibility for consider- 
mgamendments to the UCMJ and the Manual. The chairman- 
ship rotated among the services on a biennial basis. with the 
group operating primarily on the basis of consensus 

In 1975, the chairmanship rotated to the Chief of the Army's 
Criminal Law Division, thenColonel Wayne Alley 

The original motivation far establishment of the Joint Service 
Committee-the need to keep the Manual current with derel- 

the past yearmtoqueailan Themema wasaurhored bi CMDREdByme Chief 
of Cnmmal Lawoffhe \ai),and reprelenfs hls pemnalxwwsratherlhan those 
of the mi) TJAG He IS the Chairman of the Joint Seriice Committee. 
2 Chief Judge Fletcher acquainted a i f h  the memo by Bob ilueller of rhe iYork- 
Ing Group.jolned our meeting to voice his strong concern mer v h a l  he viewed 
BIB possible attempt t o  
3 At present fhillr hopefull) ~mnormat t e r thmtmny  b e r e d i e d  without 
neat effort Howeier, I t  doer proiide the possrbilifi of a major confrontation 
with DOD General Counsel and the Court of Mditas Appeals on one side and 
the navy (and poisibly the Air Force as ilell) on the orher 

scuttle ' the eridence project 

Memorandum \Iqor Fredric Lederer to Uajor General Larrence K i l l m ~ s .  subject 
Reiirion of the Rules of Eiideiice (16 >lay lBi81 

"One canordg r p ~ c u l ~ t e ~ r " ~ h s m ~ ~ ~ l ~ ~ ~ ~ k ~ ~ ~ h ~ ~ ~ ~ ~ a  pmceediiifharrefrain 
from I a v  reform Abient a premng iirible need for change uiuall) the reformen 
claim of future ~mpraiement in the 18% IS countered by claims of contemporary legal 
adequaci and needlerr expenre In actual fact one c a n  argue that mort people are 
inherently comfortable with the 51aIus quo and reluctant to change particularly If 
they haw imested great penanal effon in the thing to be changed This 18 often 
summed U P  by the old adage 'If i t  a n  f broke. don I fix ~ f '  Lnforrunarely the adage 
discourage5 imprailng a product or pmces  assumed t o  be adequate ne aould pmb 
ably sfill be liiing 10 caber If \%e took I[ seriavrli 

"Garrett ReJ%cltoru on Con!.-mpmorySouireso/ W?lziaiy Lou The hrm)  Lawber 
Feb 196i at  38. 30 40 

9 
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oprnents m the law-was a matter of particular concern ID Colo- 
nel Alley In January, l W 5 ,  President Ford signed legislation 
establishing the Federal Rules of Eiidence. w hich contained 
reforms a'eatly simplifying trial of criminal and civil cases 
Other changes in federal criminal law particularly as a result 
of Supreme Courr decisions, also created the  potential far 
parallel changes m the Manual and the Code. In VEW of article 
36 UCSIJ. which generally requires us to folloa federal ~r iminal  
rules of evidence and procedure to  the extent practicable and 
not mconnstent ~ i t h  the Code, Alley believed a vigorous and 
systematic rerien effort was necessary to  campl) n i t h  the 
Code 

Despite these opportunities, Colonel Alley found hi, chair- 
manship to  be a source of frustration rather than reward. In 
the absence af a c n s 6  the requirement for co~~scnsus p m e d  
to be a powerful disincenrive to developing the level of effort 
on a p n t  serric? basis necessary to produce reform proposals 

By late 1Q77, little had been accomplished At that time 
however, one of my prpderessars, Deann? Siemer develuped an 
interest in mihtar) justice and asked a member of our staff EO 
meet with the serv~ccs to asses? the kgldatlve process iolanel 
Alley readil? seized on this chance to  break the loglam He 
recommended that an effort be imtiated to  adopt the Federal 
Rules of Eiidence. with appropriate modifications into the 
Manual for Courts-Xartial A l l q  suggested that the project 
would ~erre  thre? separate goals 

first, IT would meet the Article 36 requirement that we 
generail) apply federal r u l ~ s ,  second. 11 was a discrete pra- 
jecr that could be accomplished with one jear'a concerted 
effort esrahlishing a parrern of work that the .Joint ier- 
vice Committee could c a r p  into the future. and third. the 
efficiencies 1x1 trial practice generated b? the new iulci  
would demonstrate to  the s e n  ices the  benefits of serious 
attention tn lau reform on a sustained b a w  

Colonel Alle) s ~ m t i a m e  was adopted b? the General Coumel 
a h o  established the E~idence Project as a DOD requiremen1 
and placed a member of our staff on the a o r k m g  group1- 

Drafting began in early 1978 hIF Siemer forxaided the final drafr 

' lit 
10 



19901 ORIGINS AXD JUDICIAL IMPLEME.UTATIO6 

to the Office of Management and Budget on September 12, 1979." 
Coionei Alley had been optnnistic, codification took somewhat longer 
than the year he had predicted. Despite the complexity of the pro- 
cess and service disagreementLg the project xvas a success and an 
March 12, 1980, the President issued an executive order amending 
the Manual for Courts-Martial and promulgating the Military Rules 
of Evidence, effective 1 September 1980.20 

IV. THE FORMAL CODIFICATION 
STRUCTURE 

The Joint Service Committee on Military Justice Working Group 
drafted the Miiitary Rules of Evidence. The Working Group "was 
composed of two representatives from the staff of the Coun of 
Military Appeals, and one representatire from the Army, Kavs-. Air 
Farce, Coast Guard, and Office of the General Counsel of the Depart- 
ment of Defense, respectively The Marine Corps did not participate 
a t  the drafting level.''ZL The Working Group was responsibie to  the 
Joint Service Committee on Military Justice. uh ich  then was com- 
posed of the chief of the enmind law branch of each of the Armed 
Forces, including the Marme Corps, and one representative each from 
the Office a i  the DOD General Counsel and the Court of Military Ap- 

Although the Joint Service Committee was the  supervisory 
agency and reviewed the rules, its role in the codification proved to 
be relatively most disputes were resolved within the Work- 
ing Group or mtslde the formal codification structure 

Article 67(g) of the Uniform Code of Military Justicez4 creates the 
"Code Committee.' a body composed of The Judge Advocate General 
of each of the Armed Forces, the Director of the l lanne Judge Ad- 

'&DOD E 0 Doc 341 [September 12 1079) 
jsSee, e o  
'"Exec Order Yo 12 198. 45 Fed Reg 15 032 (1880) 
IlLederer Ew.X~liistary.Qules qfEbdenct An Oi,en,ieu 12 The idiocare 111 111 

WSO! TheI~ork ingGroupmPmhen~hodra f red  the rules*erpCommanderJimPin 
ne11 IYaibl.  MaJor Fredrlc Lederer ( A ~ m y )  Major James Pofuk (-4s Force). Lieuten- 
ant Commander Tam Snook (Coast Guard!. klr Robert \Iueller (Coun of !&litmy h p  
peals) M s  Cam1 Scott (Coun of klditw 4ppealr) and \lr Andrew Effron IDOD Genemi 
Counsel1 

infra nore 13 and accompanying text 

T h e  Joint Serrice Committee reprerentatlies of these ~n,tlruflonr also seried on 
the Xurklng Group 

T h i s  IS not to mln imiz~  the importance of the Joint Senice Committee I t  spent 
B significant amount of rime ?eiie%ing the rules and made a number of imponant 
decisionr ~n the process 

10 I S C  g 86i(g)(i088! [heremami 
CC\lJI 

11 
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locate  Division. and the judges of the Court of M m r >  Appeals di 

The Code Committee met once to resolve beveral minor mterben lie 
conflicts 21  

The final drafr of the Military Rules of Evidence was forwarded 
through the General Counael of the Deuarrment of Defense TO thc 
Office of Management and Budget, which circulared the rules to the 
Department of Justice and other agencies and f m l l ?  farnarded 
them to rhe Presidenr via the Whire Houie Couns~l 's  office 2. 

This srenl? description of the chain of command ' fa& to mparr 
an accurate picture of hoiz the rule5 actual]) were drafted and 
approled--a picture that only call be viewed ria a detailed rendi- 
tion of the actual codification process 

V. CODIFICATION BEGINS 
The Vorkmg Group began Its actnmeb e 

dld not J O , ~  It untd agproximatel) August I K  
knowledge of its earl) acrwmes Clearly. the 
begun the drafting process. I bellere. however 
Into 'hlgh speed operatlo"" pnmanl) becauie higher authorit) in 
itiall? had failed 10 supply 11 w t h  adequare gudance 

T h e  most important question faced b? the Working Group mas the 
definition of Its mlaslon. Although the \\-oorkmg Group'c chai tei \%as 
to draft new evidentiary r u l e  using the Fedelal Rules of Endence 
as its basis. the  scope 91 its task was unclear Were the  Federal R u k i  
of Evidence to  be adopted ~e rba t im ,  modified ihghtls. or used rlrnpl) 
as a point of deparruren Gnen  the option each member of the m r k  
m g  Group far example. preferred to  modif? Fubstantlallg if  not l o  
redrafr emirel>. at  le&t on? of the Federal Rules of Evidence 2e Draft- 

12 
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mg appeared to be an interminable process u-hen Colonel Alley gave 
the Working Group the "marching orders'' that made the project 
possible He instructed the Working Group that It was to adopt each 
Federal Rule of Evidence verbatim. making only the necessary word- 
ing changes needed to apply IT to military procedure. unless a 
substantial articulated military necessity for its re\ ision existed. or. 
put differently. unless the cmihan rule would be unworkable within 
the armed forces ui thout  change 

Colonel Alley's instructions not only made pragmatic sense, they 
incorporated a fundamental philosophical position: military e\ iden- 
tiarg law should be as similar to civilian law as possible Military 
evidentiary law as found m the Manual for Courts-blartial had begun 
as nearly identical with prevailing ciwhan federal law,30 in part due 
TO the efforts of Professor Wigmore. author of the 1921 revision 
Xievertheless. the process of incorporation of case rulings without 
periodic system~c revision had created a wide gap between civilian 
and military practice in some areas, a gap that the advent of the 
Federal Rules of Eridence broadened considerably Colonel Alley 1"- 

tended not just that the codification reflect the Federal Rules of 
Evidence. hut that all future military e n d e n t m y  law echo I t  as well, 
unless a valid military reason existed for departing from it.31 

Although generally d i s p o s ~ t i v e . ~ ~  Colonel Ailey's mtructions left 
open several major policy questions. One was raised in the debate 
over adoption of Rule 201 Judicial Notice of Adjudicative h c t s  Com- 
mander Plnneli argued most strongly that the dmtmcnan between 

>"CJ Fed R €\ id 

argued The Air Force opposed Rule E07 Political l o t e .  on the ground3 that 8t was 
unnecessan and ndiculaui Post Joint Sewice Commsree summaw submitted to Col 
onel Kayne Hansen Uuli M i 9 1  

13 



MILITARP L4I\ REVIEIV [\"I 1.30 

adpdicatne and legislatne factr ~n the Federal Rules of Exidenie 
was so unintelligible and confusing as to make it unuorkable in rhe 
military context l lrhough persuasive in the context of Rule 201. 
redrafting 11 uauid hate set a precedent that would have permitted 
substantialalteratiansIn otherwise acceptable rule5 i7 Ultimarel: ' j  

the Working Group decided thar alrhough Federal Rule 201 wac either 
poorl) written or undul) sophisticated, I t  was workable 'i We 
therefore adapted mooting the general philosophical debate 

A less significanr quesrion concerned rules primarily of applica- 
tion to c iv~ l  cases The Sax) mitmll> opposed retention of Rules 41 
(Subsequenr Remedial Measures). 408 (Compromise and Offei 
Compromise). 409 (Payment of Medical and Similar Expences) and 
411 (Liabilit) Insurance) on the grounds of irreleianc) Although 
clearl) the original intent of most if not all of rhese rule? applied 
solely to cinl cases.3i they were not necescarily mapplicabir to 

14 
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criminal cases, particularly considering military offenses based on 
negligence In final voting a t  the Joint Semice Committee, on May 
SO, 1979, the Air Farce opposed Rule 408; and the Navy. Air Farce. 
and Manne Corps apposed Rules 409 and 411. The Jomt Service Cam- 
mittee adopted Rule 408 and sen1 Rules 409 and 411 TO the Code Com- 
mittee, which adopted them. 

Tho  m a p  policy questions remamed: 1) whether to codify 
privilege rules: and 2) whether to  codify the law of search and 
seizure. interrogation. and eyewitness identification. 

Although the draft Federal Rules of Evidence had included p n v i ~  
lege rules, they proved highly controversial, and Congress elected 
to proceed without them.36 The Manual far Courts-Martial. however, 
had a comprehensive body of t h e w  rules. The Working Group readi- 
ly decided that because maTv militan- personnel were stationed ~n 
places where they did not have easy access to legal advice. accessibili- 
ty and certainty required rhe adoption of specific privilege rules 

The "constautional'' issues proved more complex. Although deter- 
mining what constituted academic comment and what was positive 
law in the area nas particularly difficult, the  hlanual's evidentiary 
chapter extended t o  search and seizure mterrogatmn, and eyee- 
witness identification as well as to more tradaianal evidentiary 
topics Yot only did the Federal Rules of Endence  fail to address 
these maKters, no other codification had either 4o To the extent that 
these matters were of mportance. they could have been placed m 
the planned procedural revision of the Although that 
would not have been unreasonable, It was undesirable If only because 
the  "constitutional"62 portion of the Manual governed matters of 
enormous importance that occurred daily throughout the armed 
forces and that customanly were dealt with by nonlawyers. After 
debate. the Working Group eiected to codif! the area, albeit in a yen- 
careful fashion that codified some 1ssue~4~ while leaving others to 
case la\%' development The drafters' intent was clear and plain the 
new rules were t o  function as pmit iw law rather than as a useless 

"This left only Fed R E ~ i d  501 recomicmg and establishing a federal common 

DDSee infra text Wcornpm~inB notea 80-82 (discumon of the prlizlege mlee) 
*% date. no ofherjunsdictmn hm eodlfied thepe topics 
*'That ~ev161on ublmarel? produced the Rules for Counr Martial 
.'This IS of course somewhat of a misnomer as infermgarl~n is gwerned m %ell 

'SThe issueithatrere COdifiedaererhosefhardealrnfhmaf~erssueh asiearches 

law of prlvlleger 

by DCklJ an 31 

and lnspect~oni normally handled bs nodaxyen 
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summary of 11 hat the drafters thought the current law to be.*4 The 
decision to codify remained controversial, honeter, and. a t  the last 
possible moment. the Air Force attempted to  'missile ' the search 
and seizure codificanon 

lnii founh amendment conduct 

page 1x0 of this memo stated 
The DepanmenT of the A87 Farce ~ O ~ C O L ~ C U D  

establisher rules soieriiins rearth and benure ~n 

be tharxe,hould airhrFwlrralC 
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The actual initial codification process was simple Individual 
members of the Working Group took responsibility for specific areas 
or rules, prepared drafts. and circulated them The Working Group 
would then meet and debate policy and text Particularly in the iat- 
ter part of the phase, meetings were held a t  the Court of Military 
Appeals, away from the usual demands of the telephone. 

By intent, each member of the Working Group represented an 
armed farce or other institution and was the primar). liaison with 
that in~t i tut ion.~ '  What ddfered radically was the nature of the reia- 
tionship between the Working Group representative and the m t i t u -  
tmn represented. Commander Pinnell, responsible to Captain Ed 
Byme, bliefed Navy JAG flag officen periodically and CrcUlated mles 
drafts throughout the Navy JAG Corps. The Army functioned quite 
differently. Although General Persons, The Judge Advocate General 
of the Army when Colonel Alley created the codification project. 
showed a great deai of interest n i t ,  subsequent general officer super- 
vision within the Army was virtually absent." Circulation of the pro- 
posed rules within the Army similarly was iimited: Tne Judge Ad- 
vocate Generah memben of the judiciary, and government 

onl) after careful evaluation and redraft 
Interesilngls. mpeets of thls futile effor? are contradictory Only one rule arguably 

extended the Power of the gmernment-Rule 3131h) Inspection3 AI1 the othem were 
wlthm the clear PBrameferJ of Cme 18% Yet. the memo confidently predicted action 
by the Coun of M111tw Apweals to overrule' the rules while. at the same rime, II 
expressed concern that the Air Farce mrght be bound by ~ u l e i  more restrictire than 
necessary .At the same rime chat the An Force objected to the search and seizure 
rules. 11 failed to mount B broadside m a e k  on the confession and interrogaiion rules. 
301-306 

The Coun of \Illnary Appeals has invalidated only one of the concitutmnal rules 
the p u t  of I d  R E ~ l d  315(d)(2) chatpermitted ~ e o m m a n d e r t o  delegate thepouer  
t o  authonze ?arches, United Stares Y KBlSeheUr, 11 M J 373 (C M .A 1881). and III 
unprecedented holding nullified a rule that did nothing more than to reifate prmr 
lam I t  has however penadlcally ignored them See Giliigan K Smzth, Supreme 

After rhedecmonaa imadefo  promulgatethe rules fheh rmy  Na\) ManneCorpn. 
and Comf Guard panicLpafed y1 a iorldwide fralrung pm-m conducted by then Corn 
mander Jim PlMell and Mgor Fred Lederer Z i t h  the excepllon of m e  installation 
m Colorado SPnngi however the A a  Force chase not Lo participate Although no eon 
nectlonbet~ueenfheabavememoand theAaFarceboycortererKmmmade.onemust 
nonder whether a connection actually did exm 

"Oneexceptlon torhlrgeneral rulemasthat the h a w  representative Commander 
Pinnell represented rhe Marine Corps m *ell - t h e  Yaw 

"Dunng the drafllng phase I reported regularly fa Colonel James Clause Chlef 
Cnmlnal Law Dwlsion. Office of The Judge Advocate General of the Arm) for a h a m  
I worked Generally spe&king Calonel Clause ather concumd 10 my posuons or per- 
mitted me iuhstantial discretion Soon after the rules *ere m near final form. Cola- 
ne1 Clause wm re-signed to the Army Court of hlililary Reriew and replaced by then 
Colonel ~ O U  Brigadier General. Vaynyne Hansen 

'The Judge M v o c m e  General's School Cnminal La%, Division supplied se>en pages 
of thoughtful and defnled comment$ a number of which led io alteraflons of the rules 

17 
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and defense appellate counsel received drafts and were asked to rom- 
menr. Th? various members of the 8hrkmg Group held dlffenng 
degrees of independence To the best of “5 knowledge huweter, 
these differences had vlrtuall) no effecr on debate h a h m  the Com 
mltte? 5“ 

Because the Hbrkmg Lroup memhen ivere Lnmtutmnal represen- 
tatives. the U-orking Group’s decisions tended to he f m l ,  and fen 
mattem required formal consideratm at higher lei elb.  The Jmnt Ser- 
vice Committee did meet IO resolte se te~a l  lnterserxlce dlapotes.5 
and the Code Commnree mer once to  discus thr ,“lei : 2  

After a final official coordination from the Department of Defense 
General Counsels aff1cr.” The Ahrking Group forwarded the rules 
to the Department of Justice the Department of Transportailon and 

18 
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the Office of Management and Budget for coordination. After minor 
changes in response to comments by the Department of Justice. the 
Working Group Sent the rules t o  the S'hite House for the President's 
signature. 

After the Working Group fmmshed preparing the rules. the Draften' 
Analysis was wntren.  For each new rule, the  Analysis was to con- 
tain its onpin, the changes it made in military lam-, and,  as ap- 
propriate, practice commentary 1 wrote the Analysis. and the Work- 
ing Group and the Joint Service Committee on Military Justice 
reviewed and edited it Concurrent with the concluding portmn of 
the rules project. Commander PmneU and I traveled around the world 
presenting on-site instruction for Army. Navy, Coast Guard, and 
Marine personnel i* 

VI. SELECTED RULES 
Although space does not permit a detailed reriew of each of the 

rules, discussion of the origin of some of rhe rules is Illustrative of 
the rule-making process and perhaps of independent interest. 

A. PRESUMPTIONS 
Article 111 of the Federal Rules of Evidence codifies in Rule 301 

the Thayer 'burst the bubble" form of presumptions6 far presump- 
tions not otherwise defined h i  statute or case law Although the 
Manual dealt with presumptions to some degree. presumptions were 
not codified as part of rhe rules. Instead. Section 111 was used for 
the codification of the law of search and seizure. mterrogatmn, and 
eyewitness Identification To the best of my memory, presumptions 
were not codified, nut because of their inherent difficulty and com- 
plexity j6 but rather because members of the Working Group failed 
to understand fully their Importance. Instead. the Working Group 
quickly accepted the decision of the framers of the Federal Rules 
of Evidence not to codify presumptions in cnrninal cases and refused 
to adopt Federal Rule 301 because of Its application to  civil case6 

19 
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In retrospect the omission of presumptions from the Milnary Rules 
of Evidence wems mconsequentml and fully !n keeping x i th  the goal 
of ensuring that militan e i i d e n t i a ~  lam remains a5 similar to ciiihan 
evidential) lax as possible At rhe same time adoption of a presump 
tmn rule applicable to criminal cases might have been of value to 
judges and counsel 

B. PLEAS, PLEA BARGAINING, AND 
OATHS DURING PROVIDENCY 

The Working Group had no problem adopting Federal Ruie of 
Evidence 410, which protected the plea bargaining process The 
drafters were concerned with the unique nature of the milltar? pro- 
cedure that permits an attempt to  resign "far the good of the her- 
\ ice ' '  and expanded the rule to protect against statements submit- 
red as part of such an attempt s _  

There wa.5 debate as to whether an accused pleading guilty should 
be examined under oath during the providency inquip Commander 
Pinnell argued strenuously that the oath requirement was necessar) 
to  protect the integrity of the plea and IO aroid pretrial agreement, 
by innocent accused I mamtamed that an m n o c ~ n t  accused willing 
to  plead guilty to  obtain a plea bargain was not likely to  be deterred 
from doing so by the oath. u hich simply would add to the c o e r c ~ ~ e  
nature of the criminal justice system In Its origmal farm. Rule 410 
was promulgated without a requirement that the prondenc! ~ n q u i r )  
be conducted under oath That requirement. however was added 
as part of the Rules for Courts-Rlartial le 

C. THE RAPE SHIELD RULE; 
FRESH COMPLAINT 

Federal Rule of Evidence 112 presented special problems Under 
military law as It then existed, evidence of lack of chastit) of a rape 
victim or of sexual relations outside marriage was admissible for Im- 
peachment and to  establish consent It  was apparent that the i i dua l  
form of this endence %as irrelevant psychologically damaging to 
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many complainants, and often was given unwarranted value by fact- 
finders The question was. however, what to do about the situation 

Given Its attempt to limit sharply evidence relating to a victim's 
past sexual history Federal Rule of Evidence 412 seemed an unduly 
complex rule w t h  significant constitutional difficulties The rule 
itself is an unusual one. Outside of the District of Columbia. limited 
federal criminal jurisdiction provides that most rape cases are tried 
m state courts. Viewed objectirely and without concern for individual 
bias or political implicatmns,sO Rule 412 was unnecessary Basic pnn-  
ciples of loscai relevance coupled with Federal Rule of Evidence 403 
should have been sufficient. and a proposal was made not to adopt 
Rule 412 in favor of a more general statement of the application of 
the principle of relevancy Ms. Bemer, DOD General Counsel. rejected 
that position, and the Working Group adopted Rule 412 

Having decided (or directed) to adopt the federal rape shield rule, 
the Workmg Group was left with several important details. The Group 
quickly deleted the civilian rule's requrement that the proponent 
of evidence covered by the rule give fifteen days notice of proffer 
because It might unnecessarily delay trials. More important, the 
Working Group considered Rule 412 to be both too limited and too 
expanii7.e It was too limited because of its focus only on rape, and 
accordingly. the Group expanded Military Rule af Evidence 412 to 
include other offenses such as sodomy6' 

It was. however, also too a p a n s ~ r e  in its promsmn that evidence 
of past reputation or opinion of the character of a aictim be per se 
madrnissible. One can create hypotheticals m which such evidence, 
offered by the defense, would be constitutionally necessaw for a fair 
trial Under normal circumstances, the constituTiona1 guarantees 
would supersede an evidentiary rule and the evidence would be ad- 
mitted. Rule 41% i s  a highly unusual rule. however, and a different 

*"Of coume. Rule 412 u a  an impananr symbol for these \ e n  reasons and if 
evident that axen past militan la* i t  w&! errenrial that rome form of clear break 
with the east be demonStraIed 

Wt Colbnel 411e) 5 request the Arm) proposed an additional section that would 
have admitted ' past sexual beha\iar a8 a pro~fitufe 11 there *ere Other eudence 
of c m x e l i t  evidence rhalrhe allegedsexualact raspedarmed b) the w c f l m f o r p a ~ -  
ment. and ewdence that the complinr of the nancansensual sexual o f f e w  m a s  made 
by the \~cLim as a result of rubrequenr diipute concerning payment for the i e w d  
Rer"Colone1Ule~ hadfoundtharrheArmymEvropehadanumberofc~eim~"hich 
pm9tlfules had alleged rape follawlng dlsaneement on the proper remuneration The 
additional section nould hare clanfled Rule 412 9 application to Ihli ~ i t u ~ f i o n  The 
otherieriicer hoxe\w unarumuurlg rqeetedir Post Joint Sernce Commitwe win. 
mary submiffed to Colonel Wwne Hanren (SUI? 1979) 
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result can applj. The rule provides that If Its procedural requiremenrs 
are met. otherwise barred evidence. other than opinion or reputa- 
tion evidence, may be admitted  hen constitutionall) required b2 The 
plain meaning of the rule 1s that reputation or opinion midrnce IC 

never admissible .kcordingly. the defenie 1s estopped from using 
It, and if a fair tnal  demands Its use the  only remedy 1s to abate 
the  trial or to  dismiss the charges This somewhat abnormal s m a -  
lion makes perfect sense considenng the legislative history of Federal 
Rule of Evidence 412. which includes concern that complainants nor 
be psychologically injured hs improper cross-examination Although 
the %orking Group beiieied that ~ o n c e r n  to  be substantiai, I t  felt 
that dismissal of charges would not be in the best interests of SOCP 

t j  or the complainant, and rhe Group preferred IO remove the ab- 
iolute language from Rule 412(a) The Working Group's sole female 
member strongly objected, and the Savy concurred In he, objection 
As a result, we decided IO place our intent in the  Analysis rathei 
than the rule 

A collateral consequence of the adoption of the Fedeial Rules of 
Evidence 1pas the  ehmmatmn of the specific Manual declaration of 
admissibilitj of evidence of fresh romplamr. Considering the numher 
of sex offenses that occurin the armed forces, members of the Work- 
mg Group preferred to codif) 'fresh complaint"-which in the 
rnibtarj had been broad enough to  include the identity of the offen- 
derb4-and to  pre~erve it m the milltar> rules. The military members 
of the Joint Service Commnteefi* unanimouslj approved the policj 
decision and we drafted proposed Rule 412A. Fresh Complaint Con- 
cerning a Srxual Offense hls. Siemer overruled the attempt to  re- 
tain fresh complaint evidence a* Accordingly the present rules per- 
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mit fresh complaint evidence on the merits only when admissible 
under Rule BOi(dX1XB) as a prior consistent statement when the com- 
plainant 1s alleged to have fabricated his or her testimony or when 
admissible as an "excited utterance''e7 or other hearsay 

D. BIAS IMPEACHMENT 
The Federal Rules of Evidence failed to codify bias impeachment 

In one sense, this was eminently reasonable given the impeachment 
structure of those rules. Because the basic impeachment rule 1s one 
of logical relevance under Rules 401 and 402, the draftem codified 
only those areas that departed from the concept-most notably those 
rules that limited admissibility. It seemed clear to me that although 
the federal approach might be analytically sound. It might prove 
highly troublesome in military practice. The Manual for Couns- 
Martial not only had a bias impeachment rule, but also expressly per- 
mitted the use of extrinsic evidence Absent a similar provision in 
the Military Rules of Evidence, litigation over this essential form of 
impeachment was probable. Accordingly, bias was codified as Rule 
608(c), a national model.Bo 

 ion from the Uillfarv Rule3 n d  reiult in the excluii~n of eiidence of fresh 

that led 10 Federal Rule of Ewdence 412, and there appears to be no ~ o c l a l  or  
pOllflcal JYstlflCatlD" for LIS OmlJIlDn 

hlemamndum. hlG Clauren, A m i  Acting TJAG for General Counsel. DOD. 23 July 
1978, subject DOD Draft of the Mlhfa r~  Rules of Eiidence (14 Aug 18781 The Air 
Force agreed r i fh  rhir poiltlon rfsting 

Alfhouah there isno eomuarable rulemtheFederalRulesof Evidence the A s  

Reference Senice) D D E 0 Doc 211 'PmpoJed Execufiie Order "Prescnbmgimend 
menta t o  the Manual for Courts-Mania1 United Stater 1868 (Reu~ed EdmanY (.4FLI 
4664) (30 Aug 1979) 

"See 'I Emled States \ Smith 14 M J 845 (A C >I R 1982) 
bsSamewhat lmmcaUg despite my enrhulmm for B f m h  camphn t  rule duma draft 

inl, I ham concluded that l m h  comnlant LS neither lustifred nor necessan. I t  13 hard 
todefend the docfnne when declaring as melevaant a 'fresh complamt" oi B nonsex 
ual offense. such BQ robbery 

"lnterertlngly. despite general acceptance 10 the federal diatrict courts, the wes 
tion of rhether bias WBQ permitted under the Federal Rules of Evidence had 10 be 
resolved by the Supreme Caun ~n 1884 Lniled States 1 Abel 469 L 3 45 (1884) 
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E .  THE HEARSAY RULE- 
LABORATORY REPORTS 

Drug prosecutians w r e  (and are) a major component of milltar? 
criminal legal practice. At the time the Military Rules of Exidence 
were written a fair degree of litigation time had been devoted to 
the admissibility of forensic laboratory reports in courts-martial 
Given The confrontation clause there was strong reason to doubt that 
these records had the type of reliability that justified their a d m w  
 ion As a practical matter. however, the abohnon of these reports 
was considered unacceptable by the SBITICBS. and express exceptions 
for laboratory reports and chains of custod) were incorporated into 
Rules 803(6) and (8) along with a list of otherwise acceptable 
documents then listed ar hearsay exceptions in the Manual lo 

I7 THE HEARSAY RULE- 
ARTICLE 32 TESTIMONY 

Although the Mliitary Ruies of Evidence Contain setera1 drafting 
errors the protision far use of prior article 32 testimony 1s one of 
the worst iz Under the 1969 Manual, article 32 investigation testi- 
mony could be offered at trial by court-martial I f  the declarant uas 
unavailable and the prior testimong had been under oath, subject 
to cross-exammation. and recorded on a verbatim record Federal 
Rule of Evidence 804(b)(lj however. provides that a hearsay excep 
tion exists for testirnong of an unavailable declarant when It LS 

Testimony given as a W I T ~ B S S  at another hearing of the same 
or a different proceeding or in a deposition taken in compliance 
with law m the course of the same or another proceeding. if 
the party against 9 hom the testimony IS now offered had 
an opportuniry and similar motive to deveiop the testimony by 
direct. cross. or  redirect examination 

drafted ~f 

2 4  
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The focus of the federal rule i s  on the motivation of the declarant 
a t  the eariier proceeding. The 1969 Manual provision did not include 
motive When drafted, Military Rule of Evidence 804(b)(2) attemp- 
ted to adopt the federal rule while retaming the onanal Manual rule 
for military proceedings. including article 32  investigations. 

Testimony a w n  as a witness a t  another hearing of the same 
or different proceeding or in a deposition taken in compiiance 
with law in the coume of the same or another proceeding, if 
the party against whom the testimony IS now offered had an 
opportunity and similar motive to  develop the testimony by 
direct, cross, or redirect exammation. A record of testimony 
w e n  before courts-martial, courts of inquiry, military commis- 
sions, other miiitary tribunais, and before proceedings pumuant 
to  01 equivalent to those required by Article 32  LS admissible 
under this subdwision If such a record is a verbatim record 

The text of the rule technically wm sufficient because the second 
sentence set forth a speciai and distinct rule far mllitary proceedmgs. 
Notwithstanding this, some could argue that it is unclear from the 
text whether the second sentence, dealing with unique military pro- 
ceedings, stands alone 01 IS governed by the similar motive rule in 
the  first sentence. 

The exception was one of the few rules to be discussed at length 
by the  Joint Service Committee on Military Justice The Marine 
representative questioned the way the military provision had been 
grafted onto the basic civilian rule. Distracted by other business, I 
failed to  recogrure fully the implications of the text, and I convinced 

made 
post Joint Service Committee m m m w  submitted to Colonel Wayne Hansen Uuly 18781 
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standard It became fatal. however when the issue u'ai sent to the 
Code Committee for resolution and the Code Committee dereimin 
ed that .  without amending the iule it wished both sentences to he 
read together rhus requiring proof of similar motive and a verbatim 
record for amcle 32 and similar hearings The Analysis reflects the 
Code Committee's intent in that regard 'The Rule 1s explicitly in 
tended to prohibit use of testimon) at  an Article 32 hearing unless 
the  requisite s1m1181 matire was present during the hearing".; The 
final iron> occurred u hen the COUI? of hhlitary Appeali decided the 
question of how to inrerpret the rule. the judges having participated 
in the decision that merged the two provisions into one. Haiing 
previously decided rhat discovery \\-as nor ' a p m n e  object of rh? 
pretrial Investigation,' in 1"itrdSfafes i. Conwr"Judges E iwe t t  
and Cox dispensed with the Analysis and held 

[AIS we interpret rhe requirement of 'similar motire.' if the 
defense munsei has been allowed to cross-examine the goxern- 
ment wmess without restrmion on the scope of cross 
examination, then the provisions of Mil. R. Ewd 804(b)(l) and 
of the  Sixth Amendment are satisfied even if that opportunit) 
is not used. and the  testimon? can later be admitted a t  trial v 

As a consequence. the court accepted the similar motive test and 
All this could have been then gutted it by rendering it meaningless 

avoided by a minor redraft of the rule 

G.  PRIVILEGES 
Given the  Working Group's mandate to  adopt rhe Federal Rules of 

E ~ i d e n c e  to the extent practicable. the drafteis were limited in their 
creativity Because the  Federal Rules of Evidence lack specific 
privilege rules. howver .  the normal limitation did not apply to  
codification of privileges The military privilege rules were taken in 
part from the 1069 Manual for Courts-Martial and the proposed but 
""enacted Federal Rules of E\ idence dealing with pnulleges. and 
were written parrially from scratch 
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Andy Effron drafted the privilege rules. Although all the privilege 
rules were done well, his genius shines through in Military Rule of 
Evidence 501 A hybrid masterpiece.Bo the rule provides both for 
codified mdinduai privileges and for those privileges "generally 
recognized in the trial of criminal cases in the United States district 
C O U ~ S "  As a result, military law has a body of specific privileges 
and may adapt other new privileges that are accepted by the federal 
district courts. Codification af privileges is inherently difficult @\-en 
the miyor policy questions and the fear of preventing growth m the 
lam to adjust to new situations blihtar? Rule of Evidence 501 1s an 
ideai compromise between totai, n@d, codification and abandonmenr 
of the effort m favor of a case law approach. 

Space prohibits a detailed review of the priniege rules. but it mag 
suffice to note that the codification 1s one of the most completes1 
and useful in the nation 8 z  

H. THE CONSTITUTIONAL CODIFICATION 
IN GENERAL 

The Section Ill ruies are unique in the United States and are a com- 
promise betaeen the military's need for f u e d  rule5 with stability and 
certainty and the lawyer's desire for case-by-case adjudica tm and 
change They are binding because they either accurately codify ex- 
isting constitutional case law or are more favorable to the accused 
than case iaw prescribes Except insofar as mdniduai proviaons in- 
tentionaiiy iewe matters "free to float ' m t h  case law. they were 
inrended to be absolutely binding on all personnel and were to be 
altered saiely by amendment.a3 

Uhen drafting the search and seizure and interrogation rules.B4 I 
attempted to use the folloiumg guidelines 

' " 8 h c h  the .Am Section on Criminal Justice Committee on Rules of Ei hdence and 
Criminal Procedure h a  adopted as B preferred ahernafi\e to the p r e 5 ~ n t  Federal rule 

%nd arguabl) m e  of the best 
BnSe~, e.9 , \I11 R Erid 6OE Classified Information One of the  most unuiual pr0i.i- 

s l o l l ~  found in the rule* 15 Mil R Elllbl which I belieie I drafted ~ n i t ~ a l l i  That rule 

rule Is a u m &  recognalon of locia1 changes due to technolag) 

Indifference) 

Erid 313lb) ln~peifion. 

"Biil see infro nore 118 and accompanying text ldiscussingjudicial abrogation end 

I'ilr Effron drafted t he  eveqitneis idenfiflcarmn rules and collaborated on  Mil R 
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1 Procedural rules should he binding and should be spelled out 
in derail d e  

2. Areas of the law that are of importance on11 to lawyers or- 
dinarily should be left t o  case laa derelopment ."~ 

Areas of law that are of importance to  nanlawyers should he 
codified in a binding fashion and should he spelled out  in 
detail Change should be through amendment of rhe rules 

If the  answer to a legal question 1s unclear and n e  are unable 
to  re sol^ it by p a l q  decision. no answer should he codified,88 
applicable Supreme Court language should he u?ed. however 
unclear or  as complete an answer as is accurate should be 
given. w-ith the remainder of the question left to case lawq'' 

When desirable. room should he left for unanticipared mqor 
changes m the lawa1 

3 

4 

i 

Although one could disagree with any gn en pro, ISLO", one would 
have rhought that taken as a whole rhe structure ivould have ad- 
dressed adequatel) all legximate concerns about mer  codification " 
limiting the deielopment of the Ian. or supplging "inadequate 
guidance to the field ' That It did notYi for man) critics may be more 
of a cornmen1 on the common iaw orientation of American lawyers. 
or on the hubris of judges than an indication of madequac) 

I .  INTERROGATIONS-NOTICE To COUNSEL 
Within the Abrking Group one of rhe more controversial provisions 

was the  notice to  counsel rule-Mhtar) Rule of Evidence 
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305(e)g3-urhich implemented the decision of the Court of Mditarg 
Appeals m LSizied States 2- McDmbe78' in an effort to ensure that 
interrogaton did not nuihfy a represented suspect's right to counsel 
The iiavy representative strongly opposed the rule and forecast dire 
consequences If Lt were adopted,e5 while the Air Force attempted 
to limit 11s reach.g' The rule was adopted and,  contrary to the ex- 
pressed fears. apparently has proien neither unworkable nor can- 
troveriiai n7 

J. SEARCH AND SEIZURE-BODILY VIEWS 

When originally drafted, Mhtary Rule of Ewdence 312 dealt 
primarily with Strip and intrusive body searches As such, it was to 
the best of my knowledge the first binding rule of its type in the na- 
tion and. insofar as that aspect is concerned. it has held up quite 
well Neither Rule 312 nor Rule 313(b), Inspections. however, dealt 
adequately with urinalysis-primarily because they were not in- 
tended to do so 

When the rule was drafted. the services' general policy was to 
locate drug abusers and either treat them or discharge them using 
a medical justdicarion. M~l i ta r~  Rule of Evidence 312(f). Intrusions 
for Medical Diagnosis, was an "open sesame" designed to permit 
ur inabrs  01. other procedures far valid medical reasons When f int  
the N a p  and then the other services abandoned in whole or m part 
the medical justification for unnaiysls,lo0 the Rule 312(f) escape 
clause' lost Its utility. 

'II hen a pernon subject to the Code i ha 15 required to are varnlngs under u b -  
dmson IC) intends to quest~on an accused 01 penon nuipected of a olfense and k n o w  
or  reasonably should knox that ~0un8el either has been apliainied for or 
b) the accused or suspect vith respect to that offense rhe couneel must be 
a1 the intended lnrerragalion and pren a reasonable time in uliich to aften 
the inleriogati~n ma> proceed 

AND INSPECTIONS 

>I I 380 (C M .A 19 i6 )  
srhs =ell as promising repeal at the earliest possible moment 
BBThe Air Force ninhed LO eliminate that part 01 the iiouce requirement that ap- 

rearonabl) should knou plied nhcn the intermgaror 
tamed klemarandurn for  General Caulisel Department a 1  Defense ( A r m  Direct 
Legslarne Reference Senice) D D E  0 Doc 241 Pmposed Executiie Order Prercr 
ins Amendments Lo the Mmualfar Court? Mania1 K n s e d  Sfatei. 196Y (Reilred E 
tion). (AFLI 4664) 2 130 Aug 1970) 

that counsel had been 

notes 122.26 
W e e  \Ill R E \ l d  ?l?lf! a n a l i ? ~  of .A22 19 
I n r R c  e g  \lurra: > Haldeman 18 31 1 74 7 :  (C >I .< 18831 [~ i f lng  The Carlucci 

Memorandum a December 2 8 .  1951, DOD memorandum issued h) Depufb Secrefan 
of Defense Carlu<ci alloaing eridence obtained b) ~ a m p u l ~ o r s  urinsljrii to be used 
lor diiciplinan action 1 
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Inheienr in this discuision i i  the  asiumption That Rlilitan Rule of 
Evidence 312 was intended to  appl) to  urinalysis and forcible e-r~ 
traction of bodily fluids. When the rule 118s re\ ised cancurrenrl> x ith 
the promulgation of the  Rules for Courrr \lartiai. howpwr,  \Iilitaiy 
Rule of Evidence 311(d)'s t i t le  was changed from ' Seizure of Bodil) 
Fluids" to "Extraction of Body Fluids.' The change 111 title A as nee& 
ed because the subsection "does not applg to  compulsory produr- 
tion of bod>- fluids (e g being ordered to  \old urine) but rather t o  
physical extraction of body fluids (e.g., cathetenration or nnhdraxai  
of biood)."-"l an analysis concurred in b) the Court of Ilihtar> Ap 
peals1n2 This was erroneous rhe rule alnays \\as intended TO apply 
to u m d y s ~ s  outside the scope of the medical exception m R u k  312(f) 
That 1s w-hy the section mas entirlrd ' selz~re. '  That the rule na 
not drafted well far this purpose. however, 1s apparel 

K .  SEARCH AND SEIZURE-INSPECTIONS 
Arguabl?, the most important aspect of the  ' constitutional" 

codificatmn was Rule 313(b) Inspections It 1s the onl) rule express- 
ly issued by che Presidenr using his autharitv aa Commander in 
Ch~ef? '~  Vnlike the other rules it the  ""1) rule intended to  regulate 
directlg dag-ro day nunian enforcement ami i t i e s  of the  armed 
forces 

To be understood Rule 113ib) must be placed 111 context \Vhen 
the drafting project began It did so against the backdrop of a major 
aarldnide drug abuae problem and an ac t i t~s t  Court of hhlitar) Ap- 
peals without a unified theorg of mspecrians?"' a court that was 
hostile to prosecutions based on inspections for drugs Judge Perr) 
m particular i iewed drug posseman and sale as " e ~ ~ d e n c e  of 
 rime''^''^ and could not accept an inspection for drug\ ab a proper 
adrnmstiatne ~ n s p e c ~ m n ~ ' ' ~  HE \ lea seemed mistaken as drug use 
rendered successful military operations impossible. drugs-like 
unlanful  weapons--seemed a fundamental aspect of the heairh 
aelfare. and opeiatmnal leadmess of the armed foicea The court's 
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holdings. therefore. seriously threatened readmess. At the same tlme 
we had the perceprion that some commanders here perjuring 
themselres during suppression motions by testifying that they were 
conducting traditional "health and welfare" inspections when they 
were really looking for drugs Such conduct was clearli horrendous 
and unacceptable 

Accordmgly. Rule 313(b) was drafted to realign the concept of 
"health and welfare mspectmns."'"d and It stated explicitly that ' '(ajn 
inspection also includes an examination t o  locate and confiscate 
unlawful weapons and other contraband when such property would 
affect adTerseii the security. military fitness. or good order and 
discipline of the command.' The rule assumed. for example. that 
there has some form of reasonable expectation of priracy in one's 
belongings in a barracks!oY but that the military's interest in 
readmess, as wel l  as the Individual's interest in a secure and safe 
envmnment, justified mspectmn for drugs when that mspection way 
not intended as  a subterfuge for a search of an individual When 
viewed against the backdrop of the drug problem. Rule 313(b) had 
enormous consequence and potentially permitted near carte b l a n ~  
che authority to inspect in some badly troubled commands. That 
result seemed fully appropriate when the usually minimal expecta- 
tion of privacy was viewed against the administrative need 

Rule 313(b) subsequently was amended Among other changes, us- 
ing the decision af the Court of hlhtary Appeals in United States 
L Mtddleton,LL" the drafters deleted the requirement for "a case-by- 
case showing of the adverse effects of weapons or contraband c in^ 
cluding controlled substances) in the particular unit, organization, 
mtallation. aircraft. or vehicle examined.' The rule thus assumes 
that drugs (included within the definition of contraband) are suffi 
ciently adverse to military readiness and the like to permit ad- 
ministrative inspections. It shifts the primary focus to prohibmng 
subterfuge searches intended forprosecutanalpulposes. The draften 
of the amendments acted in an appellate legal environment far more 
favorable to inspections far drugs than we did 

Contemporary civilian case law11z suggests that even the present 
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Rule 313(b) ma? be more consematire than needed The rule retains 
the distinction between an administrative inspection and an examma- 
tion intended t o  locate ex idence for prosecutarial purposes Major 
Pat L i so~r - sk1~~~  has suggested that many commanders would temf) .  
if they could, that they see little distinction for readiness purposes 
between inspecting for drugs to rid the unit of them"' and looking 
for offenders to prosecute to derer others In civilian life the war 
against drugs poses agonizing choices between personal priracy and 
iiherty on the one hand and our strong desire to eliminate drug traf 
ficking and use on the other Presumably. however, the fourth amend- 
ment provides some basic reservoir of priwcy for civilians that can- 
not he altered despite public desire It is by no means clear that the 
fourth amendment need function similarly m the armed forces 

When Rule 313(h) mitiall) was drafted it was apparent that there 
was a reasonable legal argument that inspections were simply not 
"searches" within the scope of the fourth amendment The Analysis 
states m part "Consequently. although the fourth amendment IS ap 
plicahle to  members of the Armed Forces. Lnspections may not he 
searches' within the meaning of the fourth amendment hy reason 
of history necemty. and constitutional interpretation 
I find it troubling, at least m Its attempted application t 
I believe that the doctrine of origmal intent read115 could he used 
to remme all military Inspections-whatever their intent-from 
fourth amendment This would permit inspections i r i th  
prosecutonal purposes, although arguably It would prohihit a subter- 
fuge inspection intended solel) to obtain evidence against a single 
individual 

Although it may be that reappraisal of the application of the fourth 
amendment to mihtary mnspectmns1'' would yield aigmficantl) seater 
command freedom-freedom sustainable by rhe Cnited States 
Supreme Court-it 1s not clear that increasing command flexihilit> 
in this manner IS desirable as a policy matter Implementation of such 
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a change might send a signal to personnel at ail ieveis that might 
significantly impair morale and thus might entail an unreasonable 
socio-political cost. 

VII. THE RULES IN ACTION- 
JUDICIAL RESISTANCE 

In a common law system based an precedent, a new statute 
presents a new starting paint. Unless the COnStlKUtlOnallty of the 
Statute 1s called into question, the statute is valid and must be ap- 
plied. As cases are presented to the courts, the  courts interpret the 
Stature and, through case law precedent, often alter the statute’s 
meaning in the process. Certainly, the court may interpret the text 
m a fashion inconsistent with its historical intent.lla Should the 
legislative authorities disagree wnh the judicial interpretation, they 
are free to  revwe the statute and reininate the process of interpreta- 
tion. This description of the common iaw process is known to and 
is accepted by aii Angio-American iawyers and often 1s taken for 
granted by them. It 1s thus the same process that we expected to 
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apply once the SIhtar) Rules of Etidence were \Ve 
did not expect the degree of judicial resisraiice thar took place"" 

Alihough most courts in the armed forces at  all levels hme ap- 
plied the rules routinely and ha\e dealt with them as one uould ex- 
pect. that has not a l ~ a y s  been the case. The actions of rhe Court 
of Milltar> Appeals have been particularly disturbing g r e n  Iti role 
as the  ''Supreme Court of the Armed Forces' The court 118s shaun  
a surprising and alarming willingness t o  ignore and ti5 1st th? rules."l 
especially the  " c ~ n ~ t ~ t ~ t i o n a l  rules 

Although trivial one of the earliest harbingers of the Court L at-  
titude may be L-nrled Stntes i Anns t rony~22  A pre rules case. A m -  
strony examinpd che applmtian of the armle 31 right against self 
incrimination to  a blood test of a suspected drunk driver convicted 
of mvoluntar) manslaughter. In discussing article 31(b), Chief Judge 
Everett referred to ' body fluids ' - j 3  and then r i a  a length? ex 
planaiory footnowz4 Ftated "Although '1111 R. E n d  SlZ(d1 uses the 
term bodilg fluids. we choose t o  employ the 5vards body fluids. 

Although ~tr iccly speaking, the Court did not use Its own ter- 
rnmology m lieu of the  rule'^?'^ it signaled it5 willingness to substitute 
its own preferences for those promulgated by the President 

l'xlt inai he that Lnited . 
case faced a i t h  the reiu 
properf! r h  
seized and 5 
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hr more worrisome was the courts  statement ~n .\furray i 
H a l d m ~ a n : ~ ~ ~  "However, it 1s not necessary--or even profitable-to 
try to fit compulsory u n n a l y s ~  within the specific terms of that rule 
We have made clear that a search may be reasonable w e n  though 
it does not fit neatly into a category specificall> authorized by a 
Mihtary Rule of Ewdence."l?' This was error. Military Rule of 
Evidence 314(k) recognizes new types of searches approved via case 
law-; it is qute clearly not a "near miss" rule. As the court is bound 
by the rules, either a search is authorized by them or It is unlawful- 
unless it IS a new type under Rule 314(k) 

Having set the stage, the coun then proceeded to an un- 
precedented form of judicial sleight of hand in Cnited States u Tip- 
fonlze  'Rpton involved the reliability a i  an informant who supplied 
information that ultimately resulted in the apprehension of the ac- 
cused The unanimous court discussed and applied the Supreme 
Court's Illinois D. GatesLsP decision. which abrogated t h e  
Aguilar/Spinelli t w o - ~ r o n g ' ~ ~  test for probable cause to search. The 
court did this notwithstanding the fact that Agu&mSp,'Spznelli was 
written into Military Rules of Evidence 316(f)(2) and 316(d) Amaz~ 
ingly, the Tipton opinion fails even to cite the Yilitary Ruler a i  Evi- 
dence The court had no problem, however, discussmg Rule 313(c), 
Inventory, in Gritted States r m l ~ s , L ~ ~  a case decided less than one 
month after Tiptan In Dulm the court used. and perhaps ' ' s t r e i ~ h -  
ed," the rule t o  justify an "inventory search of an airman's 
automobile after his apprehension and confmement. 

The Court of Military Appeals was not the only offender during 
this period. In 1982, the Air Force Court of Military Review. discuss- 
ing Rule 614(b)'s requirement that questions of a witness by court 
members be submitted in writing. referred to ' the procedure sug 
gested" by the rule and disparaged 

35 



MILIT.4RT L.UY REYIEiY [\Ol 1.111 

In 1981. Chief .Judge Everett invited me t o  address the annual 
Homer Ferguaon ('onference on the topic of the \Iilitar> Rule. of 
Eiidence I spoke"' on II I IPS coinpliaiiie and quite bluntli as~ertet l  
that T i p l m  in particular comprlled the I O ~ C I U ~ L O I I  that the Court 
of \Iilitar! A p p ~ a l ,  a a i  mthw incompetent or ld iv l . l e~~  In fact 111- 

competence xac irnpossihlr at lea5t in the sencr of ~gnoranie of the 
rule b exi-tenw After all. on? of the drafters of the rules \Ir Robert 
\lueller. a highly iomsetem and reapoiiiihle lawyer had repreiented 
the court dunng draftmg and nas  stlll at the court a h a r  the court 
actuall) had done \\id? [o disregard the rules and thereby SPT m e l f  
above Ihe President i >latutm) authoray-and I t  had done so I\ nhoul 

~ r n  judicial ianrior expected from a court irhen it feelr 
it 1s righr and proper 10 deiiate from an apparentl? apphcahle dat i i t r  
or regularlo" 

1- Fmtle'75 the  C O U T ~  111 dicta diciuased the  parential application 10 
the miltam of the ' good faith exception" enunciated 1 

r Leon llo Having f r i t  concedfd that  the text of the 
of Evidence excluded that ~xception and that 10 condud? other- 
~ i s e  1s to  open a C U U ~ T  to  atiach on the ground that its mterpreta 
tion of the la\\ 1s nothing more rhan judicial legislation-an exercise 
of pow?r which a e  belieie t o  he I ~ P  ant i rhew of that grantpd COWTI 

created under Article I of the United States Constirution [ ] ' I " .  

the court handlk found that the 'Constitution is a fluid and dynamic 
lam and that th? 

drafters. ne11 aware of this flexibilit! in the Constitution-and 
thp unpiedicrahle \aganes of Its interpretation-must ha, e in- 
tended that rules of evidmce enacted t o  mcorpoiate the then 
extam ionstitutioiial p1111c1pIe. on the iubjcrrr nrldreried be 
interpreted m i t h  equal flemhhr) Thw! conmtutinnal rules 

were intender1 to heex) pace x ~ t h  and appl! to the riulitm? 
the burgeoning bod! of mtwpretntne constituiional laii 
not to  cast in legal e\idenrmr: concrete [he Constitution as IT 
was known in lClbW'* 
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That this attractive and facile statement clearly IS wrong 15 Im- 
the mediately evident from a rev~ew of the text of the 

Analysis. and the post-promulgation history of the rules 

The rules were written m large measure to suppl) certaznty and 
predictability to this critical area of milltar) iaw Given the 
worldwide dispersion of the armed forces, the comparative lack of 
legal advice. and the need for consistent procedures throughout the 
armed forces. the drafters--and the President-mtentionall) set 
much of the Mhtary Rules of Evidence m ' ' ~ o n ~ r e t e ' ' ~ ~ "  The as sump^ 

tion \%as that as dewab le  or binding changes occurred in the con- 
stitutional case law enunciated by the Supreme Coun,  the Military 
Rules would be amendedLd1 This already had happened when the 
Navy-Marine Corps Court of Military Rerieir decided Postle, actual- 
ly, the court referred to the arnendmenr of the rules to adopt the 
Gales abahtmn afAguilar~~Spinelli?4zso it obviously was well aware 
of It. Although codification of Constitutionai iaiy ma) well be 
desirable in cirilian life as well, Lt 1s particularly easy to  appl) in the 
military. @re" the daily awareness of. and reliance of the armed 
forces an.  periodically changed s e n i c e  regulations and directives. 

The sen'ices are not in agreement on the binding effect of the rules 
The Air Force Court of kllinary Review for example. fmally has held 
that It IS bound by the ruies.ld3 Aithough Infrequent, the Court of 
Military Appeals, however. stili LS playing fast and loose with the 
rules!44 thus abdicating not only Lts own judicial responsibilities, but 
also its role as superv-~sor and "role model" for the subordinate 
mihtarg courts 

hecomei incredible 
14"1 not? droll! that I" the i ior lduide lectures that Commander Pinnell and I 

prexnted m 1880 and. I bplleie I" m\ IRSl Homer Ferguran Lecture I mutinel) corn 
mented that  we ofren had 'lei rhe rules in C O I I C ~ ~ P  to enwre <eriaint> and 
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If one accept, the s[atement that the hlilitari Rules of E~idenie 
are binding and that some courts including the Court of \ l h t a r i  i p -  
peals are choosing not to folloa them one must ask n h ]  Judicial 
IeSlStanCe eXLitS 

I would POSH that the core of Judicial r e s ~ ~ r a n c e  to the rules 1, 

nothing mare-or less-than the traditional reluctance of Anglo- 
American Judges to  be bound by statute. Both OUI legal s]item and 
our law schools are case oriented I*' The emphasis in law %hod  I -  
on understanding precedent and applying 11. In the proccss we all 
too often convey the message that the only limit that exists to  case- 
and StatUrOTS--Interpretation 1s the  creativity of the student 
Students then become lan)era wedded to the ad~erbar! i \ s t e m  who 
consequentl). ac zealous adtocates. must argue the mrerpre 
most favorable to the client subject only to the slighr limitati 
professional ethics Ilhen counsel irscend~ t o  the bench. the 
system emphasizes the judge'? mdiiidual mdependence and poner  
albeit one usuall) subject to  appellate rei iew It would hardl] be sur- 
pnsmg rhen thar man] judges nould find themselves disinclined to 
take senausly ewlentm-y ru185. paincularl! U I U ~ U P  e i idennan rules 
that hmit \\ha1 ivai "earl) unfettered individual creativity, especiall) 
d the  rules prohibired a result that the court aou ld  Ithe to  reach 

The price of j udc ia l  noncompliance with the hlihtar) Rules of 
Evidence 1s plain the appellate courtc that are engaging in this nor 
so genteel resistance depriie the militar> criminal legal s ~ s t e m  of 
its predictabilitb and itabilir! Of perhaps greater agnificance the) 
call into question their own legitimacy under the lax 

VIII. THE RULES: APPRAISAL AND FUTURE 
The Yihrarg Rules of Evidence are now a fixture of militan legal 

pracace Law atudents who become military lawjers find the eiiden- 
tiary rules applicable to  courts martial subsrantiall) identical w t h  
the majorit) rules force in the  United States Civilian attor 
who appear before courts-martial are nor hindered b) UIIIQUP. 
moded rules easil) aubject to indiridual Judicial interpretat 
Perhaps eien more mportanr  rhe creation of the ruler gave 
to  what appears to be a contlnumg. active. and succecsful inill 
law reform effort The \lhtarg Rules of E~idence hate not been 
placed m the !+llanual for Courts-blamal and abandoned to the I &age, 
of rime rather, the) hale been revised periodically a b  thought ap- 

P 
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prapnate to adopt changes in the l a ~ r - ~ ~ ~  Even as this article is bemg 
written, the process 1s under way to adopt the recent change to 
Federal Rule of Evidence 60Q(a). 

The penodic spasm of judicial indifference and resistance to the 
rules 1s troublesome, particularly inasmuch as it sends signals to The 
trial bench. Should it continue. it may undermine the  rules in toto. 
At present. however, it might be viewed as occasional obstructions 
on the exoresswav. that 1s. the careful driver must take note of the . .  
hazards and accommodate them. but 
nsualip 1s not affected significantly. 

the speedy progress forward 

The Military Rules of Evidence not only routinely govern trials by 
courts~martial worldwide, but also guide law enforcement person- 
nel and commanders m their daily need to  protect the nghts of 
military personnel while they enforce the law The apparatus that 
gave rise to the ruies continues to function It has given birth to the 
Rules for Courts-1IIartial and has assisted m the revwm of the 
Uniform Code of Mdlhtary Justice In the future, the militaD will 
amend the ruies as society and lax change The structure behind 
them should ensure a vibrant mhtarg legal system at the forefront 
of crimmaljustice in the United States. Colonel Alley wrought well1 

"'Gllllgan & Smith mir" note 41 at 85 o 10. sre  oiso siipra note 141 
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THE USE OF EVIDENCE OF AN ACCUSED'S 
UNCHARGED MISCONDUCT TO PROVE 

MENS REA: THE DOCTRINES THAT 
THREATEN TO ENGULF THE CHARACTER 

EVIDENCE PROHIBITION 
by Edward J Imwmkelned' 

I. INTRODUCTION 
The accused is charged with homicide. The indictment alleges that  

the accused committed the  murder m early 1990. During the govern- 
ment's case-in-chief at trial, the prosecutor calls a witness The 
wLtness beans describinga killing that the accused supposedly com- 
mitted in 1989. The defense strenuously objects that  the wtness ' s  
testimony is "nothing more than blatantly inadmissible evidence of 
the  accused's general bad character." However, a t  sidebar the 
prosecutor makes an offer of proof rhat rhe 1989 killing was per- 
petrated with "emctlr the  same modus operandi as the 1990 
murder" Given this state of the record, how should the trial judge 
rule on the defense objection? 

Federal Rule of Evidence 404(b),l which is virtually identical to  
Military Rule 404(b),2 supplies the answer to the question. On the 
one hand, the first sentence of Rule 404(b) forbids the judge from 
admitting the evidence as circumstantial proof of the accused's con- 
duct an the alleged O C C ~ S ~ O ~  in 1990. That Sentence provides that 
"[elrideme of other crmes, w r o n ~ ,  or acts IS not admissible to prove 
the character of a person in order to show action in conformity 
therewith."3 Figure 1 depicts the theory of admissibility banned by 
the first Sentence of the  rule.4 

' P r a feuoro f l a~ ,Um~eru tgofCabfo r rua  atDavis B A  1967. J D  1060, Lm\enlIy 
of Sa" Fianclieo Former Chair, Evidence 5ecfion Amencan Association of Law 
Schools The author would like 10 express his mppreciarlon t o  hlr Joseph de KLloa 
Clay  of lBBl  and Yr Daiid Kombluh. Clarraf 1902 Lnirersirg of California ~ ~ D B V L I  
who served as The author I research ars~stants on fhir article 

>Fed R Erid 104(b) 
"Millmi) Rule ?Ol(bj reads 

E\idence of other enmei xmng% or acts IS mot 
of B person ~n order l o  show that the person 
If may, hox,ever be admiriible far other purposes such as proof of m o f n e  op- 
portunity lntenl preparsfinn plan knorledge identiti arabienceofmiitake 
or accident 

E Imi>inkelned Lncharged \Ilsconduct Evidence 9 2 18 119841 
Ved R Evid J04W 

41 



MILITARY LA\$ RE\ IE\V [po l  130 

Figure 1 

PERSOKAL COUFORMITY 
CHARACTER. KITH HIS OR 
DISPOSITIOB HER CHARACTER 
OR PROPEKSITT OK THE CH-ARGED 

ClCC.4SIOK 

Thus. the prosecutor cannot offer the xitness's tes t imoq about The 
1989 incident to prove the accused's disposirion toward murder and. 
in turn, "be the  accused's antisocial disposition as evidence that rhe 
accused committed the alleged 1990 murder 

On the other hand the second hentence of Rule ?O?(b) permits the 
judge l o  admn the eiidence when it 1s relevant on a noncharacter 
themy That i en teme  reads that uncharged misconduct evidence 
"ma). however. he admlssihle for other purposes siicli a? proof of 
motive. oppartunlt). Intent. preparation plan. knowledge Identity. 
or absence of mistake 01 accident I n  our hypothetical case. The 
trial judge could aliox the prosecutor to  introduce the 1989 incident 
to  establish th? accused's Identity ai the perpetrator of the 1990 kill 
Ing If the two killings were committed with the identical. unique 
nmdw operandi. the uncharged incident is lo@cally releranr to prow 
the accused's identity as the perpetratoi of The charged crime 
without relying on a forbidden character inference e Hence. the judge 
could proper11 admit the teatimon) with a limiting mstructmni idem 
tifying the permisrible and rnpermisnble uses of rhe e~idence 

The admissibility of uncharged misconduct evidence 1s the single 
most important issue in contemporary criminal evidence law I The 
 sue has figured mportantly in beveral of the mob1 celebrated 
criminal mals  of ow time Although Wayne \\~illiams was formally 
charged n i th  the murden of on15 Kiathaniel Cater and Jimmx Ra) 

n OOte 4 i* 9 L O  14 
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Pak-ne, the Georgia trial judge permitted the prosecutor to introduce 
evldence about ten other killin@ The national media made the pros- 
ecutions hair and fiber e ~ i d e n c e  the centerpiece of the trial, but 
that evidence was merely a means to the end of lyingall twelve kill- 
ings together Similarly uncharged misconduct evidence was a rilal 
part of the p r o ~ e ~ u t i o n ' ~  case against Claus ron  Buloiv. the prosecu- 
tion presented testimony about the accused's affair with Mrs. Isles 
on the theory that the affair supplied the motive for the accused's 
attempt t o  kill his millionairess aife.L' 

The numbers confirm the importance of the issue of uncharged 
misconduct evidence" Rule 404(b) has generated more published opi- 
nmns than any oiher subjection of the Federal Rules'? In many 
jurisdictions, alleged errors ~n the admission of uncharged miacon- 
duct evidence are the most common ground for appeal m criminal 
cases!3 In some jurisdictions. errors in the introduction of uncharged 
misconduct are the most frequent basis far revenal m cnmmal cases?4 

Recent years have witnessed several frontal assaults an the firs1 
prong of the uncharged misconduct doctrine, prohibiting the pros- 
ecutor from offering eiidence of an accused's uncharged crimes on 
a character theory as circurnstantiai proof of conduct Some cam 
mentatom have argued rhat the datmctmn between character and 
noncharacter theones of relevance is iliusor).. according to this argu- 
ment. e\enrhe purportedly noncharacter theones entail assumptions 
abaut the accused's tendencies and dispositionie Alternatively, other 
commentators have contended that an accused's uncharged crimes 
can be so highly probative e w n  on a character theory that it would 
be irra~ional to exclude them.L611n one~unsdict ion,  prosecutors have 

Iliami L State 261 GP 749 312 5 E 26 10 (19831 

I66 0 28 

Re% b l U  (19881 (urging recognition of limited ~e).ual offender excceptmn 10 general 
character midenre pmhlbifion in child sexual abuse pmrecufionr) 
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argued that a propusition adopted by the -tal? elpctorate has the 
effecr of abolishing the general hail on el ~denc? of an acruwd E had 
characrer" 

To date. the direct attack? on the character etidencr prohihition 
h a w  been unsuccessful The American Bar A 
Jubrice Section's i ummmee  on Rules of C n m  
Evidencr ~ ~ c ~ n t l ?  reaffirmed the distinction ber 
rimcharacter theoriei of logical r e l e i a n ~ e ' ~  For thrir part. the cnurts 

d the imitarioii L C  overturn i h p  character 

Hoae\ei: the adTocatei of the lradirional han o n  charat 
e\idence should take little solace from the failure of the dire<[ 
tacks on the ban Kotirith~tanding the failure of the direct dttac 
the ban is imperiled The threat to the ban arise& fmm t i lo  ern 
ing lines of case law gmerning thr u i e  of an accused's uncharged 
rnisuaiiduit to grove the a c c u A  s inens I Y C Z  The lire of the defm- 
dant's other crimei to proie intent IS d r ead?  the niost aidel)  used 
baais for admitring uncharged misconduct evidence /'' These nea 
lines of aurhorit? however threaten 10 expand rhe admissibility of 
uncharged misconduct to  establish m r i ~  w n  to the point that thii 
use of th? evidence ma) aubsrantial1.t underrninr the characrei 
widente prohihition 

The purpose of rhis article 1s to describe and critique thebe l i i o  
1mes of authorit! The firs1 section of the article discusses one line 
~iamel .~ the cast Iaa advancing the propoSition that the f in t  sentence 
in Rule 10?(bj 1s au tama t~a l ly  inapplicabl? wheneier the pmsec~ to r  
offers uncharged misconduct to bupport an ultiniare inference of 
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mental intent rather than physical conduct The next section of the 
article analyzes the second line of authority. That line includes the 
derisions urging that under the doctrine of objectne chances, the 
prosecutor routinel> can offer uncharged misconduct on a non- 
character theon  to prove intent Both lines of aurhorit? are spunous, 
and both represent grave threats LO the continued viability of the 
character evidence prohibition. 

11. THE DOCTRINE THAT THE CHARACTER 
EVIDENCE PROHIBITION IS INAPPLICABLE 

WHENTHEPROSECUTOROFFERSTHE 
ACCUSED'S UNCHARGED MISCONDUCT TO 
ESTABLISH THE ULTIMATE INFERENCE OF 

THE ACCUSED'S MENS REA 
The first sentence of Rule 404(b) embodies the character evidence 

prohibmon. In pertinent parr, the first sentence of Rule 404(b) 
precludes a prosecutor from introducing evidence of an accused's 
other crimes "to prove the [accused's bad] character in order 
to show action in conformitg- thereaith. '  On its face, the wording 
of the rule suggests that the rule comes into play onl? when the pro- 
secutor offers the uncharged misconduct to support an ultimate m- 
ference of conduct.2z Suppose that in a a v e n  case, the prosecutor 
offers testimony about the accused's uncharged misconduct to  sup^ 

port the ultimate inference that the accused committed the charged 
offense with the requisite WM rea. Figure 2 depicts the prosecutor's 
theory af admissibihty 

Figure 2 

ITEM OF INTERMEDIATE ULTIMATE 
EVIDEXCE ---9 INFERENCE---+INFERENCE 
THE ACCUSED'S THE ACCUSED'S THE ACCUSED'S 
UNCHARGED ACT TENDETCY To FORMATION OF THE 

FORM A CERTAIN MENS REA ON THE 
MEZ'S REA CHARGED 

nrr4 sinx 
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Gwen the aording of the f i r s  sentence Rule ?O?(b). rhe prohibirion 
1s arguably inapplicable whenever the p rosec~mr  proposes relying 
on this theor) of admissibilit) The prosecutor will aigae that an in 
ference of inem rea differs from an inference of action or conduct j i  

The prosecutor's argument E not only plausible. there 1s a aea l th  
of case law embracing the argument z4 Indeed It currently may be 
the pre\ahng view that the character evidence prohibition codified 
in Rule 404(b) is inapposite when the proSecutor s ultimate purpose 
IS proving the accused s m reo.z5 The California equivalent of Rule 
404(b) 1s Evidence Code l101(b).z6 The federal Advisory Committee 
used 5 1101(b) as one of its models in drafting Rule 404(b) z 1  Section 
1101(bj forbids the prosecution from offering uncharged misconduct 
evidence to support an ultimate inference of "conduct on a specified 
occasion In a recent case. the  Califorma Supreme Court empha- 
sized that 5 1101(b) forbids the prosecutor from introducing the ac 
cused's uncharged misconduct "onli '7% hen offered to  prove [defen- 
dant's] condwf  on a specified occasion ' ' ' 2 X  In that case the  court 
held that the character evidence prohibition m 5 llOl(b) mas map 
plicable because '[tjhe prosecutor offered the evidence to prove 
defendant's state of mind rather than defendant E conduct on 
any particular occasion Other decisions similari>- have permnted 
prosecutan to argue that if an accused entertamed the required mew 
rea during a Similar uncharged mcidenr, "he probably harbor[ed] 
the same intent 

This doctrine 

at  the time of the charged offense "' 

d dangwoua one and is threatening to  emasculate 
rhe character evidence pmhibirion Se\eral CourtsJJ hare  izarned 
that thi? doctrin? has the potenrial to  ihallou up the rhaiaifer  
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evidence prohibman Admnredly, that warning is somewhat 
overstated. Even If we posit that the prohibition m the first sentence 
of Rule 404(b) LS inapplicable u h e n  uncharged misconduct 1s used 
to prove mem ?ea. evidence of the accused's uncharged misconduct 
would not become automaticdig admissible in even prasecution, the 
prosecutor still would have to convince the judge thac the uncharged 
incident 1s similar enough to the charged offense to satisfy the re- 
quirement of log~cal  reievance under Rule 401 a d  How-ever. there is 
a large element of truth ~n the warning: the acceptance of the  doc^ 
trine would represent a major inroad on the character evidence pro- 
hibition. Intent 1s an element of every true clime m .4cceptmg the 
premise that the character evidence prohibition IS inapplicable to 
evidence offered to establish mens rea, the courts could ratmnahze 
admittmg endence  of an> similar uncharged crimes as a matter of 
course 

In the final analysis. however. the doctnne IS not only dangerous: 
the doctrine is unsound A careful analysis of the theory of ad- 
mlrsibihty depicted m Figure 2 dictates the conclusion that the theoq  
implicates the core concerns of the character ewdence prohibition 
In principle, the courts should treat the theory as mpermissible 
character reasoning 

A .  THE POLICY RATIONALES FOR THE 
CHARACTER EVIDENCE PROHIBITION 

As Figure 1 demonstrates, the forbidden character theory of 
relevance entails two inferences. Each inference presents a dlstlncK 
probative danger, and the combmanon of probative dangers con- 
stitutes the policy justification for the character evidence prohibi- 
t 1 0 n . ~ ~  

The first inferential step m character reasoning requires the jury 
to focus on the accused's disposition or propensity. The jurors must 
ask themselves What type of person 1s the accused- Is the accused 
a law-abiding. moral person or a lawbreaking, immoral mdmidual? 
At a conscious level. the jurors must dwell on the accused's personal 
charactera7 
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I h i i e  consciously deciding whether to infer the accused's subpc-  
tive bad character from the accused's uncharged crimes a t  a sub- 
C O ~ E C ~ O U S  level the jurors may be tempted to punish the accused far  
the other crimes.38 The temptation may be especially acute when 
the testimony indicates that the accused has not as ye1 been can- 
ricted of and punished for the uncharged crime s @  The uncharged 
mxonduc t  evidence may Create the  impression that to date the ar 
c u e d  has unjustlg escaped punishment for the uncharged 
misdeeds The jurors may be tempted to rectify that injustice h) 
punishing the accused now for the uncharged crimes-even though 
they have a reasonable doubr about the accused's guilt of the charged 
offense $1 

If the jury convicted the accused far that reason the basis of the 
convictim would he improper, Under our accusatory cnmmai justrce 
s y t e m ,  it is axiomatic that the accused need answer oni) for the 
crime he or she LS currentl) charged with 42 The Supreme Court ha; 
held rhat the eighth amendment ban on cruel and unusual p u n i i h ~  
ment precludes a state from criminalmng a personal s t a t u  such as 
drug addictmn.43 If the uncharged misconduct evidence prompts the 
j u q  to convict m order to punish the accused for the uncharged 
crimes, in effect the jury has punished the accused for being a 
recidivist When the admission of technically relevant evidence 
would reahstically create the  nsk that the jury w~l l  decide th? case 
on an improper baas. the  risk is a probatire danger rhat may war- 
rant the exclusion of thr evidence *? In their note to  Federai Rule 
403 the 9d r  isorg Committee slates that Rule 409 authorizes the rrial 
judge to exclude margmally relevant evidence that 'suggest[s] deci 
S L O ~  an an improper basis ' I -  

Like the inirial inferential step in character reasoning. the second 
step poses a significant prohatire danger Just as lhe jurari 
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misdecid@ the case If they rest their verdict on an improper basis, 
they may he guilty of misdecision if they overestimate the prohatne 
value of a particular item of endmce.* 'The  jurors can commit in- 
ferential error by ascribing undue weight GO an Item 48 This possLhillty 
of inferential error materializes when a jury engages m the second 
step in character reasoning 

On the one hand. the available psychological studies indicate that 
once they have characterized the accused's general character. the 
jurors are likely to attach great weight to that characterization in 
determining whether the accused acted "in character" on the oc- 
casion of the charged Even when they have only frapnen- 
Gary data about a n  mdmidual, many laypersons tend to form orer-  
simplified perceptions of the individual's character Thus, h m m g  
concluded that the accused 1s disposed to criminal mmconduct, the 
jurors may ascribe great significance to that conclusion in deciding 
whether the accused committed the charged crime 

On the other hand, the empirical studies indicate that the general 
construct of character IS a relaaveiy poor predictor of a penon's 
conducts' on a given O C C ~ S ~ O ~  At one time. the trait theory, cham- 
pioned by Gordon Ailpon, was quite popular.s2 That theory wewed 
a persons general character as  a reliable predictor of conduct across 
widely differing Situations Hohever, m the 1960's Waiter Mischel in- 
troduced the competing theory of specificity or situatiomsm.s3 
Machel attacked the trait theory by pointing to studies shoumg a 
lack of cross-situational consistency Those studies demonstrated that 
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'moral conduct in m e  Sitmtioii 1s not highl) correlared a n h  moral 
conduct ~n another"i' In lighr of the available siudieb WP ran ha\e  
little confidence in the construct of character a b  a predictor of coli- 
duct 's Although some psychdogits itill Lubicribe to a modified vel 
smn of the Trait theor).'* there IS considerable evidence diicrediting 
the populai faith ~n rhe predi i tne value of a person's general 
character5- Situatmnal factors are often more determinant of human 
behavior "The upshot IS that thejurors ma? give character far more 
weight than It deserves w 

A s  prevmusl) stated. the admiasion of eTidenre of an accused 3 
uncharged crimes creates the danger rhat the jurorc wi l l  convict 
despite a reasonable doubt about the accused's guilt of the charged 
offense Combined n i th  rhat danger the risk of rhe jurors 
mere t ima tmn  a i  the probative value of the accused's bad charactel 
furnishes ihe rationale for the charactrr e\idence prohibiimn 
prescribed by the first sentmce of Rule 404(hl 

B. THE APPLICABILITY OF THE POLICY 
RATIONALES To THE PROSECUTION'S USE 

OF THE ACCUSED'S UNCHARGED 
MISCONDUCT To PROVE THE 

ACCUSED'S MENS REA 
To be sure, rhe theor) of iele\ance depicted in Figure 2 differ. 

superficiall! from the forbidden theor) depicted m Figure 1 
Hairever, on closer siruring. it becomes clear that the t x o  themlea 
are mdistmguirhable in terms of the pertmenr policy considerations 
The theory depicted in Figure 2 pmeb both of the probative danger< 
inspiring the character ex idence prohibition 

50 



19901 UNCHARGED MISCOKDUCT 

At the outset, it 1s evident that when the prosecutor relies on the 
theory depicted in Figure 2 there IS a @.aye risk that the jurors will 
be tempted to  return a guilty verdict resting on an improper baas  
Evtdence of the accused s uncharged misconduct is potentially p r e ~  
judlcz.1 because the jurors may perceive the uncharged conduct as 
lmmoraieo and consequently react adversely to the accused For the 
most part. It is the accused's wrongful intent that gmes the conduct 
Its perceived mmoral qualay As Shakespeare wrote. "There 1s 
nothing either goad or bad, but thinklng makes It so"62 a h e n  a writer 
wants to  express the thought that a p e n a n  has a cnminai dispasi- 
tian, the writer frequently describes the penon as hamng a ' criminal 
mmd"e3-rather than a criminal arm or leg Suppose that the jury 
concludes that the accused has a warped mind inclined to criminal 
intent. That conclusion can cause the jurors to experience the very 
type of revulimn that the character ex idence prohibition IS designed 
to guard against 4s Judge Goidberg has noted. the 'character" re- 
ferred to  m Rule 404(b) is "largely a concept of a person's psycho- 
logical bent or frame of mind ' ' R 4  

Compounding the probative danger, the theory set out ~n Figure 
2 also poses the second probative danger underlying the prohibition 
the risk that the jury will overestimate the probative worth of the 
evidence 

The theory certamly requires thejurr  to draw an intermediate 1"- 

ference as to the accused's disposition or tendency to form a par- 
ticular m rea. The charged offense occurred at one time and place, 
while the uncharged crime ordinarily occurs at a different time and 
place. To bridge the temporal and spatial gap between the t v x  in- 
cidents,6s the prosecutor must assume the accused's propensity to  
entertain the same intent in similar situatmns.86 That assumption is 
the inescapable link between the charged and uncharged crimes6' 
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The trier of fact can reason from the atartmg point of the uncharged 
crime to a conclus~on about the mer& wen of the charged crime onl) 
through an intermediate assumption about the accuied character 
or propenslt) 

The rpliance on an assumption about a person'; propensit) or  
tendency to farm the same inrent creates the possibilit) that thPJUr) 
w11 orenalue the uncharged maconduct e\idence If the  0111) que5 
tion were the accused's phytical response. to  some extent the remlu 
tmn of the quesrion a d d  be reducible to the application of rhe laws 
of chemistr) and p h i x s .  The applirarian of the laws of the ph)sical 
sciencei can help predict the accused's physslcal reaction It 1s the 
menral component of the accused's conduct that introduces the ele 
men1 of unpredictabiht) American criminal lm operates on the 
assumption that the r)pical person  posses^ cognitive and \-olitional 
c a p a c ~ r i e s ~ ~  The varier? of x a y  in which rhe person can exercise 

kes it difficulr to forecast the persons mental 
me E\en if the  accused entertainrd a certain 

intmt durmg a 61m1lar unchaiged m a d m t ,  the accused may not h a w  
formed that intent on the charged occaimn The risk of overemma- 
tion exists because the iesponse to  a situarmn includes a \ailable 
mental componenr 

Despite the seeming differences h?trwen rhe rheorier depicted in 
Figures I and 2 the  theories are indistinguishable in pol~cy'" Both 
theoriea necessitate an intermediate assumption about the accused 5 

propensit) or tendency. Both th.?orie3 create a risk of prejudlr? to 
the accused in attempting to  decide at  a C O ~ ~ C L U U S  level ahe the r  
the accused has a tendenq to enteitain a ceiiaiii mem ma. rhe JWOE 

may conclude subconsciously that the accused 1s a repulsire immoial 
mdnidual-the t )pe  of person who Fhould be incarcerated even if 
there 1s a reasonable doubt of his guilt of the charged offense Final- 
15, in applling both theories thejur! can eas~ly overestimate the pro- 
batwe value of rh? uncharged misconduct evidence Thus ii herher 
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the question arises at common law7' or under Federal Rule 404(b),.* 
the court should haid that the theory depicted in Figure 2 riaiates 
the character evidence prohibition.'3 The prohibition applies whether 
the ultimate inference LS the physical act of pulling a trigger or the 
mental act of forming an intent to k ~ i l . ' ~  

III. THE DOCTRINE THAT THE PROSECUTOR 

PROVE INTENT UNDER THE DOCTRINE OF 
OBJECTNE CHANCES WITHOUT VIOLATING 
THE CHARACTER EVIDENCE PROHIBITION 

Section I demonstrated that the character evidence prohibition ap- 
plies eren when the prosecutor offers the testimony about the ac- 
cused s other crimes to establish an ultimate inference of mem rea 
For that reason. u h e n  the government contemplates offering un- 
charged misconduct to prole mew rea. it E incumbent on the pro- 
secutor to articulate a tenable noncharacter theory of logical 
relWa"Ce 

In Some fact Situations the prosecutor readily can develop a vahd, 
nancharacter thearg of admissibility Assume. far msrance, that the 
accused 1s charged with knoaing receipt of stolen goods from Mr, 
A on September 1. 1990 The prosecutor has evidence that an March 
1. 1990, under very suapicious circumstances. the accused received 
other stolen property from A the accused met A in an aiiey at 2.00 
am , A demanded that the accused pay in $1 00 bills. and the Iden- 
tification numbers on the items of personalty had been defaced. In 
this case, the prosecutor may offer the testimony about the March 
1st incident without relying on any inference about the accused's 
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general bad character The March 1st mcident should have placed 
the accused on notice that A IS a fence for stolen property. and the 
JUr? may make the common sense inference that the accused'i 
knoaledge of Xs starus aa a fence continued until September 1st 

In other cases, however 11 LS more difficult to determine whether 
the prosecutor has developed a legitimate nancharacter theory of 
relevance-or ahe the r  th? prosecutor 1s mere15 endeavoring to cloak 
an illicit character theory In a growmg number of cases. P T O S C U U T O ~ S  
are citing the doctrine of ab jec t r e  chances as thpir theory of non- 
character relevance In the main the courts have approved of pro 
Sewtors' lmocations of the doctrine .. However, several commen- 
tators have argued that prosecutors are nou smuggling madnussible 
bad character eridence into the record under the guise of inrokmg 
the doctrine of objective chances % The purpose of this s m m n  of 
:he article IS to  8 5 8 8 ~ 6  that argumenr. The first part of this section 
describes the doctrine of chances and anallzes the use of the dac- 
trine to prove The actus ieiis m the case The nexr part of this i e c ~  
tion eialuatei  the more Controversial application of the docrrine 
namely. 11s use to  establish mem rea 

A. THE USE OF THE DOCTRINE OF CHANCES 
To PROVE THE ACTUS REUS 

In :he last decade, our societ? has come to the disrressmg realiza- 
tion that there 1s extensive child abuse m the United States 
Throughout The United States. prosecutors are making a more deter- 
mined effort to  convict child abusers.s0 There may be indisputable 
medical evidence that the alleged \ic:im has suffered a fracture or 
subdural hematoma However, the  accused often defends on the 
theory that the child sustained the  ~ q u q  accidentally For example. 
the accused might contend that the child incurred the i q u r g  by fall- 
ing off a swmg set or down a flight of stairs In thexe cases. the pro- 
secutor's primary problem of proof 1s establishing an actus reus-a 
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social 1 0 s  or harma2 caused by human agencys3 At trial, the prin- 
apal  challenge facing the prosecution will be convmong the jury that 
The child's iqury resulted from the intervention of another human 
be1ng.8~ To meet that challenge prosecutors frequently rely a n  the 
doctrine of chances. 

Lhzted States 1: Woodsss 1s the paradigmatic In WoodsaT the 
accused stood trial for infantside. The victim had died of cyanosa. 
The accused claimed that the suffocation was accidental To rebut 
the accused's claim the prosecutor offered evidence that over a 
twenty-five-gear period, children in The accused's custody had ex- 
perienced twenty cyanotic episodes The defense objected to the ad- 
~ I S S L O I I  of the testimony on the ground that the testimony amounted 
to impermissible evidence of the accused's bad character. However, 
the prosecurion rejoined that the testimony was relevant on anon- 
character theory, that is. the doctrine of chances 

Figure S depicts the theory of logical relevance underlying the 
doctrine. 

Figure 3 

UNCHARGED ACTS IMPROBABILITY OF 
SO M A W  LOSSES 
BEFALLING THE 
ACCUSED 
ACCIDEKTALLY 
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Under both the doctrine and the character theory shoan  in Figure 
1. the trier of fact begins at the same starting point. the  evidence 
of the accused s uncharged crimes Hou-ever when the trier engages 
m character reasoning. the initial decision facing the trier 1s whether 
to infer from the evidence that the accused has a bad characterao 
In contrast. under the doctrine of chances. the trier need not focus 
an the accused's subjectwe character Under the doctrine of chances 
the initial decision facing the trier IS whether the uncharged incidents 
are so numerow that It 1s objectively improbable that so many ac- 
cidents would befall the accused.80 The decision IS akin to the deter- 
mination the trier must make in a tort case when the plaintiff relies 
on res tpsa loquitur In the tort setting. the trier must decide ob jec~  
tireiy whether the most likely cause of the plaintiff's ~ n p r y  LS thc  
defendant's negligent act On In the present setting. the trier must 
determine w hether the more likely cause of the nctim's injury 1s the  
act of another human bemg. 

Assume argwndv that s t a t m m  compiled by the Cnited Stares 
Public Health Service indicate that during a twenty-fiveyear period 
on11 two percent of American children experienced an accidentai 
cyanotic episode Contrast that figure with the incidence of cyanotic 
episodes experienced by the children m Ms. Woods' custody Sup- 
pose, for example, that during the same twenty f i re  year period. 
tuenry percent of those children had cyanotic episodes. The frequen- 
cy of the episodes among those children far exceeds the national 
average for such episodes The episodes are so recurrent among those 
children that it IS ObJectWely Implausible to  assume that all those 
episodes were accidental Either one or some of those Ppisodes were 
caused by human Intenent ion or b k  Woods is one of the most 
unluck) people alive 

Like rhe theor) of rele\ance shown in Figure 2 ,  on Its face the doc- 
trine of chances differs from the character e\ idence theoly depicted 
in Figure 1 >lore importantly, unlike the theory shown m Figure 2 
the  doctrine 1s distinguishable from a character reasoning theor) 111 
terms of the p e r t m n t  polmes. The probative dangers posed by the 
doctrine differ to  a marked degree from the nsks raised by a charac- 
ter  theor) 

denie 7'heBoarhnnLtyocy Z l C r i r n  L U  43 16 48 

Ls zn E m d e w e  rf Other C n m r s  7 U hllch 

2d ed 1Y50) Prosier and Kerron on the Lau 
J L Rei 513 539 (19 
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One risk raised hy a character theory IS that ,  a t  least a t  a sub- 
C O ~ S C ~ O U E  levei, the JUW -111 be tempted to punish the accused for 
uncharged misdeeds. That risk LS acute under a character theory 
because the theory forces the jury to concentrate on the accused's 
character or disposition The JU~(OTS must consciouslr address the 
question. "What type of person is the accused?" There 1s no need 
far the jurors to Dapple with that question under the doctrine of 
chances There 1s an undemahle possibility that on their own mo- 
tion, the  jurors may advert to the question However, unlike a 
character theory, the doctrine of chances does not compel the Jurors  
to focus an  the accused's EUbJeCtlYe dispontion.g3 Consequently, the 
nature of the initial inferential step under the doctrine significantly 
reduces the risk of a decision on an improper baas. 

The second probative danger raised by a character theory LS that 
thejury nil1 overvalue the probative worth of the item of evidence 
Although general character has only slightn4 or smalle5 relevancy to 
the issue of the accused's conduct on a specific occasion, we fear 
that the juron w-rll treat character as a rehabie predictor of conduct 
There IS less rlsk of overesrimation of probative value under the doc- 
trine of chances. The doctrine invites the trier to compare She ac- 
cused's experience with statistical data OT the  trier's knowledge of 
everyday human expenence. We commonly accept the trier's 
knowledge of "the ways of the world" as a trustworthy bass for legal 
reasoning. That knowledge is one of the bases far the res ipsa lo- 
quztw doctrine,n' and the  jury instructions in many jurisdictions 
specifically encourage jurors to emplor that knowledge as a basis 
for resolmng factual d i ~ p u t e s . ~ ~  

Because the theory of relevance depicted m R a r e  3 is distinguish- 
able from the forbidden theory depicted in Figure 1, prosecutors 

I l Q i B )  
"R Croia & 1 Fdklnr, .An Outline of the Lau of Evidence 172 (1964) 
*.G Morris b C Morns. Tans 117-25 (26 ed 18801 Prosier and Keeron on the Law 

of lbnr 5 40 (W Keeran 5th ed 1881) 
o n E y .  1 E Derift & C  Blackmar Federal Jury P~acficeandIn~trucnan~-Cii~l and 

Crlmlnal 5 10 01 (3d ed 1877) (Lhm i n i f r ~ c t ~ o n  tells the jur i  that m eralualmg B 
UllnePS SCredlblhfb. thejurom should consider 'the pmbabihf) or improbability of 
the wltness'nfalemenlo 0, 1 L Sand. I Slffen, U LovghIin&S R e i s  Modern 
Federal Jury lnifru~tions para 7 01 (19881 ( 'In deciding the ~uestmn of eredlbihtg, 
remember that bou should use your common sense 
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proper15 ma? rely an the doctrine of chances as a "oncharacter 
theory far satisfying Rule 404(b) 9Q Houeier, the C O U ~  should not 
admit uncharged misconduct evidence as a matter of course when- 
ever the prosecutors assert that  The evidence is relevant under the 
doctr im of chances to prole the  a d m  reus Rather than accepting 
the proSecutor's argument as zpse diz i t  the Courts should carefully 
evaluate the  evidence to ensure that the prosecutor has established 
the factual predicate for inioking rhe doctrine"'o In theor? there 
1s a w-,de distinction b e t w e n  character reasoning and the use of the 
doctrine of chances LO establish the actus ? a s  In practice. howe\er 

difficult ime for the jurors I O  draw 
while the two doctrines poiit different intermediate infermces 
under both doctrines the jurors draw an ultimate inference of ron- 
duct Moreover, the lax application of the doctrine of chances can 
eviscerate the character etidence prohibition Just as e\ei? t rue 
crime includes a mens reo an actus rpus 1s also an essential element 
of each true crime1o2 If uncharged misconduct becomes routinely ad- 
missible to  prole the actus ,'ees, there will be little left t o  the pro- 
hibition. Before admitting eridence af the accused's uncharged 
crimes to  establish the actus under the doctrine of chances. the tnal  
judge must ensure that the prosecutor has strictly satisfied the follaa - 
m g  foundational requirements 

Each tincharged incident musf be roughlysimzlnrto the charged 
mime. In the hypothetical at the Outset of this aR~cle, the p r ~ s e c ~ m r  
offered testimony about the accused's uncharged crime to establish 
the accused's identiti as the perpetrator of the charged offense. The 
prosecutor argued that che uncharged incident was relevant on anon- 
character theory because both crimes evidenced the same distinc- 
tiye modus operandi \Then the prosecutor relies on the modus 
operandi theor) to  establish Identity. there must be a hlgh degree 
of similarit! between the charged and uncharged incidents"'3 
Although the crimes need not he carbon the test IS 
stringent 10; The similarities must be so striking that they create the 
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inference chat ali the acts are the handiworklob of the same 
cnmmallo7 Assume, for example, a variation of the Woods fact sdua- 
tion. The body of the victim, who died of cyanosis, was found under 
a heavy blanket and several thick piilowx. A year earher another chid 
m the accused's custody died of cyanosis. However, on the earlier 
occasion the body was found at the bottom of a hay stack on the 
premises Because the two incidents lack a common "signature 

modus, the judge could not admit testimony about the 
earlier incident to show the accused's identity as the perpetrator of 
the charged offense. 

To trigger the doctrine af chances the uncharged incident must 
also be similar t o  the charged A dissimilar uncharged mci- 
dent has, a t  mast. a negli@bble effect on the probability of an acciden- 
tal occurrence of the social harm11o However, the requlred degree 
of similarity LS not as great as the degree necessary to invoke the 
modus operandi theor?."' Under the doctline of chances. It suffices 
that all the incidents fall into the same general categoryJL2 In the 
\anation of the Woods case in the preceding paragraph, the earlier 
cyanotic episode would probably be admissible to help establish the 
actus reus. In both Incidents, the cause of death was cyanosis; it 1s 
objective Improbabiht? of so many accidental cyanotic episodes that 
generates the inference of an acfm wus. 

Considering the losses in both the charged and uncharged t n ~  
czdents, the accused has sufleered the loss more frequently than the 
typicalperson eiidures such losses acridentallg The courts and com- 
mentators intuitively recognize that when the prosecutor resorts to 
the doctrine of chances. Lt LS highly relevant to consider the number 
of losses the  accused has suffered. The Woods case IS a classic exam- 
pie of the utihzatian of the doctrine because the twenty other 
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cyanotic incidents were so Honerer, in anal!rmg the 
propriety of applying the doctrine in a particular case. rhe c o u m  ' j  

and comrnentatoi+6 have tended to focus an the absolure m e  of 
the number of incidents The debate usually LS phrased in rerms of 
uhether  a single uncharged incident IS enough t o  trigger the doc- 
trine of chancei116 

It is submirted that the focus on the absolure size of the number 
of incidents 15 nrong minded lnsread the courts should consider 
the relatire frequent? of the incidents The most meaningful ques~ 
tmn is uhe the r  cumulatnel!. the losses suffered by the acrused- 
the number of qanotic episodes experienced b! the accused s 
children or the number of fires at buildings oaned  bs the accused- 
exceed the frequency rate for the general population The total 
number of losses must reach an improbability threshoid?.~ and the 
number reaches that threshold only when the frequenc? w t h  which 
the  accused suffers the losses 1s greater than the general frequenci 
with whlch such losses occur. 

R e n a t  the Wba& fact situation Assume again that during the rele- 
"ant twenty fire-year period on13 two percent of the childrm in 
the  Cnited States experienced cyanotic episodes During that penad. 
the children in 11s Kooods' custody had twent) Cyanotic incidents. 
Suppose that there were a rota1 of one hundred children ~n her 
custody during thme twenty~fire  )ears Thus t h e m ?  perrenr of the 
children m the accused's custods experienced cyanotic episode, The 
uncharged incidents are highly probative of an a d w  reus because 
the  accused's incidmce of losses i i  perera1 rimes the frequenc) for 
the general papularmn. 

The key IS the  relative frequency rather than brute numhrr of in- 
cidents Vary rhe facts Suppose that \Is Woods had been in charge 
of a huge arphanag? during the twentg fire w a r  period During the 
twenty Ewe )ear-penorl a tom1 of 3,000 children h e r e  in the custudiai 
care of rhe orphanage The conhiant 1s that during the th-ent?-fnP 
year period. the children in her cusrody suffered a total of t \ % m t j  
cp.natic episodes Should the judge admit the uncharged misconducr 
evidence in rhts variation of the Woods case" The answer 1s S o  The 
evidence has not attained the rnprobabilit) threshold During the 
same period two percent of American children experienced Cranoti( 
episodes Alrhoueh the absolute m e  of the number of unchareed 
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incidents-twenty-is impresshe, only 1.6% of the children in the 
accused's custody had cyanotic experiences The relative frequency 
of the accused's losses does not make It objectively improbable that 
on the occasion of the charged offense, the chiid s death resulted 
from an actus reus. 

Haw can the prosecutor establish the frequency with which the 
type of loss invoived ~n the case occurs m the general populationo 
There may be pre-existmg data compilations. Government agencies 
or plivate research argaluzations might have gathered empirical data, 
for example. in the form of an epidemioioacal study?18 The studies 
may be so authoritative that the data is judiciaiiy noticeabie:lg or 
the study may fail within the learned treatise exception to the hear- 
say ruie?2DIf the data has not been compiled but it is accessible, the 
prosecutor can retain an expert to use recognized statistical techni- 
ques t o  gather the data establishing the frequency?2i Failing ail other 
methods, the prosecutor can ask the Judge to  rely an his or her con- 
ception of common human experience to resolve the  question of 
whether the accused suffered the loss more frequently than the 
typical p e n a n  could expect to sustain the lass. This last technique 
is imprecise. However, it is the same sort of judgment that the tnal 
judge makes when the judge must decide whether amodus operan- 
d? is so unique that it is probably the handwork of a iingie criminal. 
In making that decision, the Judge rare$ has the benefit of empirical 
data about the frequencg w-ith which a particular modus IS used Lzz 
Yet every Jurlsdiction allows the judge to rely on common sense and 
experience to make that decision 

testimony, the judge genuinely may d&bt w-hether the frequency 
of the accused's losses exceeds the incidence for the general popula- 
tion. In that event, the Judge has no choice but to exclude the pro- 
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secutor s evidence If the judge has no catlsfactorq basis fni deter- 
mmmg the frequenc) of such accidental orcurrenceb among the 
general populace. the judge ma) nor admit the uncharged ~mscon-  
duct ewdence under the aegis of th? doctrine of chances 

The tssue ojltre occunntce ofan  actus l e u i  must be ~n bono fzdr 
dwpule the prosecution ,nust h o w  a legztznmte need to resort to the 

quirement E unmet the prosecutor has not tnggeied the doctrine 
of chances the uncharged misconduct evidence does not possess 
relevance on a noncharacter theor! The last foundational require- 
ment though flows from FPderal Rule of EIidence 403 

Bare logical releiance on a noncharacter theorr IS not enough to 
guarantee the admissibility of uncharged misconduct evidence The 
widence also must pass muster under Rule 403 Rule 403 permits 
t he  judge to  exclude logicall, releiant evidence when the accompa- 
nying probative dangers ourneigh the probative value of the 
evidence The Advisory Committee \-ate to  Rule 403 indicares that 
in asiessmg the  probative \ d u e  of an item of potmtiaily prejudicial 
evidence, the judge ought to consider whether the praponenr has 
a bona fide need to  introduce that item"' 

Be shall consider the question of the extent of the prosecution'\ 
need for uncharged maconduct evidence in detail in the next subsei 
r i m  devoted to the use of uncharged misconduct evidence to  p rme  
m a  rea We shall defer the In-depth discussion of prosecution need 
until that subsection. hecause that subsection addresses rhe pnmai) 
topic of this article, the  use of uncharged crimes to  establish inrent 
how eve^ even an abhreiiated discussion of rhe cas? law- miernma 

~L 

the use of other crimes to  m rove a c f w  1m.7 must make the ~loint that 
the prosecutor may resort to other crimes evidence for that purpose 
only a h e n  the  occurrence of rhe actus reus IS in genuine dispure 
In a 1990 decisioni2' the  Court of Appeals for the Uinth Circuit made 
that point in emphatic fashion The case was a habeas corpns pro- 
ceeding based on a i ta te  ~onr i c t ion  Like Me. Woods. the  accused 
in this case was charged with Infanticide Unlike Ms U m d s  the  a i  
c u e d  did not contend that the decedent chiid suffered the inyxies 
accidentally. as the Xinth Circuit commented. [iln the instant case. 
no claim was made that the child died accidentally"128 UeTertheless. 
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as in Woods, the trial judge permitted the prosecutor to introduce 
uncharged misconduct evidence for the scated reason that the 
evidence was relevant to prove the aetas 'yus The hinth Circuit not 
only held that the trialjudge erred, but also ruled that the uncharg- 
ed misconduct evidence was so virulent that the erroneous admis- 

t i ~ & s ~ d  h a d k i t  disouted the issudof tihe occurrence of an ac- 
tus PelLs.LzB 

The hinth Circuit's insistence that the issue be controverted is well 
taken. Cncharged misconduct evidence often has dual loscal  
relevance, even when the evidence is relevant on a "oncharacter 
theory it also incidentally shows the accused's bad character12P If 
the charge is Infantside and the uncharged misconduct evidence 
establishes the death of several other children in the accused's 

the evidence has only tenuOusLSO probatme value for chat purpose. 
there LS a significant risk that the J W O ~  will misuse the evidence 
by drawing the forbidden character mference131 Unless the prosecu- 
tion has a bona fide need to use the evidence to prove the occur- 
rence of an aetw reus, the predominant effect132 on the jurors' minds 
may be to  "serve mostly to demonstrate that the Defendant had the 
propensity to cammir the crime charged, the one impermissible use 
of such evidence."133 

B. THE USE OF THE DOCI'RLVE OF CHANCES 
To PROVE THE MENS REA 

In criminal law, canduct can be ' accidental" in two, very different 
senses. As subsection A explained, conduct can be accidental in the 
sense that the conduct does not represent an actus reus. A social 
loss such as a death can occur without the causal intelvention of 
another human being, the death ma) be the resuit of "an act of God'' 
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such as an eanhquake or floodL3' As the  Wood8 case illustrates.lJ' 
when the accused clams that the conduct in question was acciden- 
tal in this fundamental sense, the prosecutor sometimes legitimate- 
ly mal offer uncharged misconduct evidence under the doctrine of 
chancer to  negate the claim 

There IS a second sense in which allegedly criminal conducr can 
be accidental The accused may admit that he performed the actus 
reus. but claim that he did so with an innocent state of mind136 For 
example, the accused may concede that he had possession of a con- 
traband drug, but deny that he knew that the substance was an 11- 
legal drug, he might testify that he thought that the substance was 
a lawful medicmeld. Or an accused might admit that he received 
stolen property. but defend on the theory that he was unaware that 
the property was In this context, when the accused 
characterizes the conduct as "accidental " the  accused means that 
he or she performed the act without the required men8 rea 

Just as the  government may offer evidence of the accused 3 oth?r 
crimes to disprove "accident' in the first sense. the  prosecutor may 
attempt to introduce uncharged maconduct evidence to negate "ac- 
cident" in the second sense138 Dean Wigmore proposed the follmv 
ing hypothetical to exemplify this use of uncharged misconduct 
evidence: 

[I]€ A while hunting with B hears the bullet from B's gun 
whistling past his head. he is nilling to  accept B's bad 
aim as a conceivable explanation. but if shortly  after^ 
aa rds  the same thing happens agam. and If  on the third 

receives B's bullet in his body, the immediate 
inference ( 1  e , as a probability, perhaps not as .a certain- 
ty) is that B shot a t  A deliberately. because the chances 
of an inadvertent shooting on three successive similar oc- 
casions are extremely amall: or (to put I another way) 
because inadiertence or  accident 1s only an abnormal 0 1  

occasional explanation for the discharge of a gun at  a w e n  
object and therefore the recurrence of a similar remi t  (i e. 
discharge toaards  the same object, A) excludes the fair 

erkmr & R Bo)ce Cnmlnal  Law 610 (Ad ed 1 
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possibility of such an abnormal cause and points out the 
cause as probably a more natural and usual one, 1.e. a 
deliberate discharge a t  A. In ShoR, similar results do not 
usually occur through abnormal causes, and the recur- 
rence of a sim~lar result tends (mcreaangly with each 
instance) to  negative inadvertence or good faith 
or other innocent mental state. and tends to estabhsh (pro- 
visionally, at least though nut certa~nly) the presence of 
the normal, 1 e. ,  criminal, intent accompanying such an 
act. and the force of each additional instance will vary in 
each kind of offense according to the probability that the 
act could be repeated, within a hrnaed time and under 
gwen circumstances, with an innocent mtent.Lia 

Essentially, Dean Wigmore relies on the theory of logcal relevance 

Figure 4 

depicted in Figure 4 

EVIDENCE---$ IKFERENCE ------.-$INFERENCE 
THE ACCUSED'S THE OBJECTIVE THE MESS REA 
UNCHARGED ACT IMPROBABILITY OF 

THE ACCUSED'S 
INNOCENT IKVOLVEMEKT 

INCIDEKT.5 
IN so MANY 

Like the theory shown in Figure 3 ,  this theory enables the jury to 
reason about the case without relying on any forbidden mferences 
about the accused's subjective, personal character As under Figure 
3 ,  the intermediate inference m this theory is a conclusion about 
the objective l m p r ~ b a b i l i t y ' ~ ~  of the accused's innocent involvement 
in so many similar incidents such as instances of possession of con- 
traband drugs or receipts of stolen property 

However, like the theory depicted in Figure 3 ,  this theory easlly 
can be abused As Section I noted, intent IS an essential element of 
every true crime"2 Whenever the prosecutor has ewdence of an un- 
charged crime similar t o  the charged offense. the prosecutor can at- 
tempt t o  invoke Wlgmore's doctrine of chances; the prosecutor can 

83u2 J iv~gmore. Eudence ~n Tllals et Common Lap 5 102 l l 8 i B l .  Myerr mpm note 
22 at 516-17 O i d o r e r  supra note 33, at 169 Teirelbaum & Hertz, "TO note 22 at 
125 28 
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always argue that a similar uncharged crime triggers the doctrine 
of chances and 1s therefore. logically relevant on a noncharacter 

nng evidence thar The courts have tended to be too recepnve t o  pro- 
~ecutors '  mnvocatmn of the doctrine of chances to  prove mens reo I-' 

To counter this tendency rhe coufis should enunciate clearl? and 

Each uncharged imcldent must be roughly similar to the charged 
&me To bring the dacrrine into pia>, The prosecutor must show that 
the uncharged maden t  1s similar to the charged offense As Dean 
Rigmore emphasized in the  analysis of his famous hypothetical. the  
facts g h e  rise to  an inference of mem rea because ' the  chances of 
an madTenent shaonng on three successwe similar occaslons are ex 
rrernely small ' ' 148  It flies in the  face a i  Common sense to  assume 
that on all three accanons. the accused had an innocenr state of 
mind:" a comcidence of three. inadvertent similar acts IS objectn e b  
unlikely"* 

In seieral respects, this foundational requirement tracks the cor 
responding requirement that the prosecutor must satisfy when rhe 
government relies on the doctrine of chances to pro, e the  artus rms 
The degree of similarity between the charged and uncharged in- 
cidencs need not be as great as the  degree required when the pro- 
secutor relies an the modus operandi theory to prow identiti."@ 

'djln Hariel j Stare fiO4 P 2 d  j d b  ( i l a r k a  19i91 the rrlaljlidge pennitccd the pro 
~ecuf ion  IO introduce uncharged m!rcandu<r evidence t c  dirprnie arr ldent a m  
e3fablr.h mmii rea ere" though the accused dld not defend on the baw nf lack of 
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the Woods case pointed out that the charged and uncharged incidents 
were sufficrmtly similar to trigger rhe doctrine of chances because 
all the incidents involved the same medical condition, cyanonsljl 
While the physical elements must be similar?52 the courts applr the 
smilarity requirement laxl). Suppose, for example, that the accused 
is charged with knowing possession of heroin and defends an the 
basis that he was unaware that the substance in his possession was 
a contraband drug In all likelihood, the court would permit the pro- 

charged events need ndt be ~ d e n t s a l ' ~ ~  

The courts are less tolerant of dasimilanties between the victims 
of the charged and uncharged 1nc1dents.l~' IVhen the charged crime 
1s a sexual offense against a young girl. the judge may exclude pro- 
secution testimony about an uncharged offense against a boy1i' If 
the charged offense 15 a sexual offense against a child, the judge may 
bar e\idence of an uncharced crme aeamst an adult's8 In a C ~ F P  

" _  . 
a d e i n s e  objection to emdence of uncharged attacks on private per- 
sonsL5@ The courts should insist that the victims be similar when the 
prosecutor offers uncharged misconduct evidence under the doctnne 
of chances to prove mens w a .  The focus is the accused'i state of 
mind. The accused's intent may vary with the victim's identity The 
accused may have radically different attitudes toward different 
crouns of nemons and the trier can infer wronpful intent much more 

I ~~ " .  . 
confidenth if the accused has victimized the same t w e  of ~ e r s o n  .. . 
an other occasions 

Considering the accused's ~ni.ol~.ement tn both the charged and 
uncharged inridents, the accused has been imolced ~n such euents 
morefrequently than the t ~ p t c a l  person Proof of similarity between 
the charged and uncharged incidents is a necessaq condition to in- 
w k m g  the doctnne of chances However, standing alone. proof of 
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similarit? LS insufficient to bring the doctrine Lnto pla) Anathei 
necessary condition IS proof that the accused has h e w  in~olveil in 
slmdar incidents so often that ir 1s objectively unlikely that he hecame 
invoired innocentl? This foundational requirement is ohviousii 
similar to  the second foundational requirement applicable when The 
prosecutor reliei on the doctrine of chances to  prore the ~ ~ c u r r e i i c e  

ficuit for the prosecution to  sarisf, thLs foundauonal requirement 
u h e n  the issue is the  accused's mem rea 

The requirementi for the two applications of the doctrine of 
chances differ m kind because the  application determines the nature 
of the frequency the judge must analyze. When the prosecutor 1"- 
wtes rhe cow? LO appl) the doctnne to prove the actus ?-, the focus 
E on the frequenq of a particular tgpe of loss-the death of a child 
I" a person's custod) or  the f m  at  a person's budding In contrast. 
when the prosecutor asks the  court to employ the doctrine to 
establish mem rea, the relevant frequency is the incidence of the 
accused's personal involvement in a t )pe of event-the discharge of 
a weapon ~n W~gmaie 's  hgpothet i~al  the possession of contraband 
drugs or  the receipt of stolen propert? To Intelligently decide 
whether the prosec~mr 's  evidence exceeds the ohjectlre Improhabih- 
ty threshoid?hc' the judge must define the Correct relatile frequency 

The difference in kind heween  the foundational requirements 
under rhe two applications of the doctrine of chances results in a 
further dlfference m degree. The requirements diffei m the piac- 
t m l  degree of dlfflculty of proving the relevant fieqiiencies Man) 
empirical itudies document the incidence of s o c d  losses such ab 

cyanotic episodes dearhs caused by asphyxiation. and fires Quite 
apart from the utility of this data to judges struggling with the ap 
pltcation of the doctrine of r h a n r c  there are other inipnnant 50ciai 
reason5 fm collecting the data >la"? of thes? data col lect l~ns play 
a critical role 1" mPdical diagnosis Other data collections are useful 
to husinpisei such as insurance companies In a g n e n  case. 11 ma? 
be relatively easy for the p rosec~ to r  to  marahall lhe frequency data 
needed to satmfj the foundational requirement applicable when thQ 
question 1s the ilccurrence of the arias i p w d  

Hoire\er it  II far more difficult LO find the releiant frequenc? data 
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perty. The judge i s  more likely to have to rely on her common sense 
and knowledge of human experience The extent of the judge's per- 
tinent knowledge may be an intuitive belief that the inadvertent 
possession of illicit drugs or stolen property is probably a "once in 
a Metime" experience for an mnocent penon Thus. there is ordinam 
ly  more conjecture when the prosecutor Invokes the doctrine of 
chances to prove rnens rea-all the more reason. of course. to employ 
the doctrine cautiously. As when the prosecutor relies an the doc- 
trine of chances to prove the actus reus, the burden of proving the 
preliminary facts rests on the prosecutor16' If after weighing all the 
foundational testimony the judge believes that it would be 
speculative to find that the prosecution has attained the improbabili- 
ty threshold, the judge should exclude the uncharged misconduct 
evidence. 

The zsme of the esisteme of the mens rea must be in bono ftde 
dispute. the prosecution must h a w  n legitimate need to wsovt to the 
uncharged misconduct ewidence to pmue intpnt Subsection A obsen-  
ed that uncharged misconduct offered to prove the actus ? a s  must 
pass m u t e r  under Federal Rule 403 as well as under Rule 404(b)le2 
The same observation obtains when the prosecution attempts TO ~ n -  
troduce ewdence af the accuseds other crimes t o  establish the mens 
?ea The prosecution must haTe a bona fide need to resort to the 
potentially prejudicial uncharged misconduct evidenceLe3 h assess 
the extent of the prosecution need. the judge must painstakingly 
evaluate the state of the record when the prosecutor offers the 
evidence There arc four possible vanations of the state of the record 

In one variation, the accused already has disputed the issue of the 
existence of the mem rea. There are s e ~ e r a l  ways ~n which the ac- 
cused could do so During opening the defense attorney 
might assert that a t  the time of the actus I-, the  accused had an 
innocent state of mind The accused166 or a defense witness16e ma? 
give testimony calling into question the existence of the mens rea 
If a prosecution wilne~sk testimony points t o  the existence of the 
mt711 ma, a pornted cross-examination by the defense attorney could 
serve to  place intent in doubt.lor The common denominator m these 

E lmainkelried n r p a  note 4.  $$ 8 47 9 49 
S ~ P  supra note 124 and accompanying text 
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cases 1s that intent IS more than a purely formal issue The accused 
IS actively contesting16L the intent issue. All courts agree rhat th  
state a i  the record W B T I B ~ I S  the  receipt of athermsr  admissible UI 

charged misconduct etidence to  establish ?nmu )PU 

Now shift to rhe iariation at the polat extreme Assume that the 
parties ha\e entered into a formal stipulatmn as to the existenre of 
intent lK8The accused might have decided to defend on a theory other 
than lack of m m s  rea If the accused and the prosecution stipulate 
to the existence of the intent the ~tipularion effectitel) remoies 
the  mens rea issue from the range of dispute m the cabe In this state 
of the record. all courts agree that unlcss the uncharged misconducr 
evidence 1s relevant t o  another  sue. the  eiidence E inadmissible 
to prme Intent 

While it 1s easy to determine the proper omcome 111 rhe firit two 
ranations of the state of the record the next T W O  \anations mr 
trnuhlesome 

In the third vdriatmn. although there IS no formal stipulation the 
accused informally concedes the m e m  rea iswe Ther? mighr he 
several reasons why the accused would be willing to  mformall) con- 
cede intent absent a formal Stipulation In many Jurisdictions the 

I "  

mto a formal ~ t ipu la tmn  Suppoa?. for instance rhat the accused in- 
tended 10 defend an an alibi or misidentification theoryl-l Even 
though the accused does nor contemplate contesting the intent ele- 
ment of the crime the accused might be leery of stipulating that 
ahoe ie r  committed the nctiis IPI(S possessed Lhp requisite mew ~ F O  
Cnless the Judge clearli explams the laiv governing stipulationsL~2 
%juror  might suspect rhat any accused who k n e x  enough about the 
crme 10 stipulate to the mens rea must have been involved penonall) 
m The crime The juror might not realize that evidence law penmta 
partie? to mpulate LO rhe existence of facts n hich rhex lack personal 
knowledge  of 

I ,., L . . .  . . . . . . . . . . . .  , .  , . . . ,  . . .  
. . , .  

I \  I . .  I. . . . . . . . .  
I . .  \ '  . . '  ' I  , . . . . .  
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In this light, the accused may well find herself m a situatmn in 
which she IS willmg to concede informally the existence of mens Tea. 

. "  
perpetrator of the charged crime possessed the required mens rea. 
The defense counsel also assures thejudge that the defense will not 
abject If the judge mentions and highlights the informal concemon 

Intent. Howerer, gnen the defense conces~ions and the judicial cam- 
ment. it would be highly irrational for theJUrOIS to do Y) Realistically, 
the possibility IS so remote that it does not justify exposing the ac- 
cused to the much livelier poaabilay that rhejury ~ 1 1  misuse the 
testimoxv as general bad character evidence On balance. the judge 
should rule the uncharged misconduct evidence inadmissible in this 
variation 

In the last variation of the state of the record. although the ac- 
cused explicitly defends on another theory such as alibi or misiden- 
tification, the accused is unwilling e w n  informally to concede the 
mem rea"' The defense attorney may want to leare open the 
possibility that the jury \rill acquit for lack of e ~ i d e n c e  of intent 
The defense attorney might be especially tempted to follm this tack 
when the charge requires a special mem ?ea element and the jury 
instruction on the mem rea element seems to  impose an onerous 
burden on the prosecution. 

In this variation, the prosecution generally should be entitled to 
introduce otherwise admissible uncharged macanduct evidence to 
establish the mens yea. When the pro5eCutor 1s relying on the doc- 
trine of chances to prove mens rea rather than the mius reus, there 
may be little admissible eiidence of the mens rea other than un- 
charged crimes ewdencmg the same intent. 

the defeme attorney renege9 on the a~surance during iommalion. the pmrecu 

"'In man) states the tnal judge has lost the common-la% power to eomment on  
the oridence H Kalien H Zeliel The 4mencan Jury 118-21 (19661 I t  would not 
eonrtllute 'earnmenr tor the judge t o  merely rnentmn the defense J informal con 
CeSlOn.  e\en mjunidicrmni barringjudirrai commentm the "elghr ofrheerldence 
the Judge may sum UP Id Howeier the judge ihould go heinnd mere13 summanzmg 
the state of the record The judge bhould Le11 r h e j u n  that  there 13 no real dispute 

the prohlblllon of judicial comment IS  

should be deemed competent to u a i j e  

71 



MILITARY LAW REVIEW [ \b l  130 

The actus v a s  1s a social lass caused by human There 
IS often readily avahble physical evidence of the loss itself In a 

by hum& agency Based on the wound p k e m  on the cadaver, the  
pa thobas t  can opine that the manner of death was homicidal". 

In contrast. m the typical case in which the prosecutor attempts 
to  establish the mcm rea, the  prosecutor may have little alternative 
evidence. In rare cases the prosecutor 1s fortunate the prosecutor 
has evidence that shortly before. dunng. or shortly after t he  crime 
the accused made statements reflectmg the mm lea.  Hawerer, mare 
commonly, the prosecutor has no evidence of such statements. Ubise 
still. the  prosecutor often has no physical eridence or expert 
testimony The prosecutor may be able to prove a death by praduc- 
m g  a photograph of the c a d a e r  but no camera is capable of capcur 
m g  and recording the me% wa of intent to kill. Fuflher, the courts 
are more reluctant to admit testimony abaut mens rea by mental 
health experts than temmony about manner of death by forensic 
pa tho lo@~t%?~~  There has been extensive criticism of expen t e s tmow 
by psychiatrists and psychologists17o There 1s widespread skepticism 
about the ability of mental health experts to  re t rospect id> deter- 
mine an accused's State of mind In part due to that  skepticism in 
1984 Congress amended Federal Rule of ELidence 704 to add the  
foliowmg language 

Xvo expert witness testifying with rezpect to  the mental state 
or condition of a defendant 1" a criminal case ma3 state an op in~  
ion or Inference as to whether the defendant did or did not h a w  
the mental State or condition constituting an element of the 
crime or of a defense thereto. Such ultimate L S S U ~ S  are matters 
for the trier of fact alonelPo 

It IS true that the prosecutor can invite t he ju r i  to  infer the mens 
rea from rhe percipient witnesses' testimony describing th? evidently 
rational calculating manner m which the perpetrator committed the 
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prosecutor typicall; has many more e;identiary aptmns whenhe  or 
she endeavors to prove the actus rem Apart from the uncharged 
misconduct testimony. there may be a dearth of evidence usable t o  
establish m m  rea 

In addition, d the defense refuses to concede the existence of mem 
reo and the judge nevertheless excludes the prosecution's uncharg- 
ed misconduct evidence probative of intent, the jury instructions may 
make it very difficult for the prosecution to sustain Its burden of 
proof Absent a defense concess~on. the judge will have to charge 
the jury on the essential elements of the crime, including the mem 
rea. There IS substantial authority that even absent an express 
defense request. the trial judge has a suasponte obligation to instruct 
thejury on the elements of the charged offense?63 We must assume 
that the juron mill be attentire to the mstmctions and apply them 
conscientiously On that assumption, there 1s a goad possibility that 
the jury will acquit far want of evidence ~n Intent. When the quea- 
tion IS the  existence of the mens m a ,  the prosecutor ordinarily has 
a much more compelling need to resort to probative uncharged 
misconduct evidence If the accused does not at least mformally con- 
cede the existence of the mem rea, the prosecutor should presump- 
t i ~ e l y ' ~ '  be entitled to introduce eridence of similar, sufficientlg fre- 
ouent unchamed mcidenci to move intent under the doctrine of 

"'.4?guahl) eben abaenr a defense eoncersion the uncharged miranduc t  eiidence 
should be madrnrrsible when the L ~ m r n ~ n i  ahovt the m i u  ? a s  a lmos  conclubliely 
demonsiraresrheexisteneeof the -7 reo Seesitpia note 182 Hoaeier, such cases 
%ill be extremely w e  
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IV. CONCLUSION 
Following the example of thr Lni ted  Kingdom 

one dai relax the  iharacter rvidence praliibitio 
Distinguished American commentators h a w  called for that re1. 
tmn-8n Honever, at least for "mi, the American w w t b  beem  deter^ 
mined to adhere to the convenr~onal prohibition 

If we are to conrinue to make an) 
hibition m e  must repudiate both of 
artid? The character eridence prohi 
mit a prosecutor to reli on rhe throry depicted in Figure 2 topstlf! 
the admisabiht) foi uncharged misconduct e\ idence As Section I1 
of this article hopefull) demonstrated illat thew) of admisiih~liti 
LS character eiidence pure and smplej8- N'hile the theor) diffwr 
cosmetically from rradmonal character reasoning thc theor) 'quare- 

f the probarlie dangers inspiring The character 
tion If th? prosec~ror s only argument for the  ad^ 
rged misconduct exidenre IS that theury of logical 

relevance, the prohibition mandates the CXCILLSIO~ of thv et idence 

The rejection of the theory deplcred in Figure 2 m i l l  giie pro 
secutors even mor? incenti\e KO resort to  the doctrine of objectne 
chances '45 Section III noted a doctrine of chanws theor? posbe~wi  
legitimate noncharaiter rele\ance H o w e i ~ r ,  the rheor) IS iuacep- 
tible to  ahuw The dimnction between a verboten chaiacter theor) 
and a permissible chances theor) IS a rhin 11n@"~ that a layjurm could 
easllg lose sight of To guard againsr that risk the  courts ihauld cii- 
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force rigorously the foundanonal requirements for triggering the doc- 
trine of chances The courts should admit uncharged misconduct 
evidence under the doctrine to prove rnem ma only when the pro- 
secutor can make pelsuas~ve showings that each uncharged incident 
is similar TO the charged offense and that the accused has been in- 
volved in such Incidents more frequently than the typical person 
The prosecutor's uncharged misconduct testimong must satisf? both 
foundational requirements to ensure genuine noncharacter relevance 
under Rule 404(b) E ~ e n  if the prosecutor can surmount the similarity 
and relative frequency hurdles the judge should exclude the 
evidence under Rule 103 unless the intent issue LS in bana fide 
dispute 

Intellectual honesty demands the repudiation of both of the doc- 
trines currently threatening to engulf the character evidence pro- 
hibition If h e  are going to modify or abolish the prohibition, IT should 
be done explicitly in a straightforward fashion-not bg legerdemam. 
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MILITARY RULE OF EVIDENCE 804(b)(3)'s 
STATEMENT AGAINST PENAL 

INTEREST EXCEPTION: 
CAN THE RULE STAND 

ON ITS OWN? 
by Mark E. Sharp. 

I. INTRODUCTION 
When a witness 1s unavailable' to testify, Miiitaly Rule of Evidence 

804(bX3) provides, as a n  exception to the hearsay rule. for the ad- 
mismn  of a statement against the declarant's penal interest: 

Statements against interest. A statement which was at the time 
of Its malung so far contrary to the declarant's pecuniary or pro- 
prietary interest, or so far tended to subject the declarant to 
cwil or cnmmal hahilay, or to render inralid a c l a m  hy the 
declaranr against another, that a reasonable penon in the pasi- 
r i m  of the declarant would not have made the statement unless 
the penon believed it to be true A statement tending to ex- 
pose the declarant t o  criminal liability and offered t o  exculpate 
the accused IS not admissible unless corroborating circum- 
stances clearly indicate the trustaorthiness of the statement.2 

' M w r  JudgeM\oeate GenedrCorps(VAANG1 Member of the LBIhlnfanrr?Dm- 
slon (Light), Ylrgrnia .4m) National Guard, headquartered at Fon Bel\air, V~rgsnna 
Partner m the firm of Dlxon & Smith m Fairfax. Virflmla. with a concentration in 
crlml"s1 IlIlgarlOn 

Md R € \ i d  804IaIl 
lkfanual for C O Y ~ S - M B I I I B I  United Stares. LB84 UII R E i l d  SOl(a1 [hereinafter 

Drl~nztions dunviailabditu 'Unaiallahdif) 8s B ~ i i n e ~ '  includes i i iuaoon~ 
~n which the declaranf- 

(1) 18 exempted by ruling of the mlhraryjudge on the gound  of prmlege fmm 
teitd>ing cmeernmg the subject matter of the declarant's ifa~emenf or 

(21 penirlr in refusing Io resrifi concerning the subject matter of the 
declarant s statement despite an order of the military judge t o  do io or 

(3) fesflfiei to a lack of meman of the subject matrer of the declarant'! state 
me"t or 

141 LS unable 10 he present or to feit lfy at the hearing because af death or 
then existing ph>neal OT mental illneag or infirmity OT 

161 18 abient from the heanng and the pmpanenf of the declarant I statement 
har been unable to  prxure  the declarant s attendance (or m the c a s  of a heanal 
exceptlan under subdivision (bX21 (31 or (41, the declaianl I attendance or 

memon mabdirg or absence 11 due to the procurement of wrongdomg of the 
pmponenl of rhe declamt 5 statement for the p u v  of prr\ennng the a i fner  
from affendlng or fesflfylng 

Id 
*Mil R Ewd 804(hl(3) 
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The language of the rule IS vmually identical to that found m Federal 
Rule of Evidence 804(b)(3).j which nas promulgarFd in 1973 

The 5lxth amendment to  th? United States Constitution gires the  
accused m a criminal trial the right to be confronted a i t h  the 
witnesses against him ' ' 4  E ~ e n  a casual reading of the hlilitary Rules 
of Evidence and the sixth amendment indicates that iieither can be 
read literall) if the? are to coexist If a itatenlent can be used at trial 
without the declarant testifying. the accused has no chance to  C O P  

front the "witness agamsr ' him. If the sixth amendment \<ere con 
strued strictli It would prohibit the use of all hearsay eiidence  re^ 

qumng confromarion of all "xitnesses against" the accused Rule 
804(h)(3) does not require confrontation and. b) Its terms ceemi  to  
be in irreconcilable coni l ia  w t h  the sixth amendment 

Military Rule of Evidence 804(b)(3) lemea se~era l  questions 
unanswered While the rule admit5 into rridence statements against 
penal interest that tend to inculpate the accused what constitutional 
criteria should be examined to determine v hether such starementi 
should he admitted? Rh? does the rule require carroboratmn foi ex 
Culpatoq but not for inculpatory statements against penal IntelPSt? 
Why 17 this the o n l ~  h.?arsai- exception requiring corrobaranon' Does 
the rule conflict with the accused's right to present endenre ~n hii 
or her fa\ar'j 

The ansuers to  these questions he in case law The Committee on 
the  Mllitarg Rules of Evidence intended that Mhtzr) Rule of 
E ~ i d e n c e  804(b)(3) apply to statements against penal inrerebt to the 
same extent as Federal Rule of Ex I 
article WIII rewew rhe admissibilit 
teres1 at common law and judicial 
ty of the confrontarum clause until the adopnon of the Federal Rules 
of Exidente in 1 Q i j  It will rhen examine the  legislarive hisrory of 
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the Federal Rules of Evidence. It u.111 analyze United States Supreme 
Court cases dealing with the interplay between the penal interest 
exception and the conirontation clause that have been decided since 
the  Federal Rules of Evidence were adopted, and it will discuss the 
views of various commentators on this issue. Finally, the article w 1 1  
revie- and discuss recent military care law to see If a coherent theory 
of how the confrontation clause and the penal interest exception in- 
terrelate has evolved and whether military courts are faithfully 
following Supreme Court precedents. 

11. STATEMENTS AGAINST PENAL 
INTEREST, THE CONFRONTATION CLAUSE, 

AND THE COMMON LAW 
>lost people believe the confrontation clause was placed m the  con^ 

stitution to avoid trials by ex parte affidavns.O The most famous of 
these trials --as Sir Walter RaleigWs.' in which Raleigh ivas tried by 
ex parte affidarits for treason. He was prohibited from cross- 
examining affidavit evidence accusing him a i  conspiring to commit 
treason; a i  a result. he was convicted and eventually executed 

Apparently, the prohibition against hearsay evidence was part of 
the common law in the seL-eanteenth centur).a Why did the drafters 
a i  our Constitution adopt the confrontation clausZ Some argue* that 
the language of the confrontation clause came from rhe T-ir@ma 
Declaration of Rights, which stated: 'in all capital or criminal pro- 
secutions a man hath a nght to be confronted with the accuwrs 
and witnesses ' lo The colonists hated the Royal Admiralty Courts." 
which the British used to enforce all trade laws. Because these couTts 
were based on civil law no confrontation rights existed in them:? 
Perhaps the drafters intended to ensure that the new legal sysrem 
in the United States would hare a common la- adversarial naturela 

'Id at 312 
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Even though the exceptions to  the hearsay rule were very narrow 
at  the time the Constitution nas adopted:? rhe colonists presumahly 
wanted more protection than the common law or statute could pra- 
vide. The colonists might ha\e  feared the 105s of the confrontation 
right by legislation or  judicial fiat The best hay  to ensure the con 
tinued exmence of thls r&r was to include 11 among the fundarnenr- 
al rights guaranteed ~n The Bill of Rights 

One can argue tha1 the confrontarion clause prohibits the Introduc- 
tion of any evidence against a defendant ~n a cnrnmal  trial unless 
the evidence 1s lire ~ \ i t nes s  testimony This merpretatmn nauld re 
quire a witness to testif? as to each and eter 
ahen the  evidence \%as t rnial  or when the 
discuss the evidence intelligently (such as a noration made in a record 
book years earlier) At the other extreme. one could argue that so 
long as a live witness testifies. that witness may discuss rhe hearsah 
statement of another This \ ~ e w  would define witnesb against" as 
any witness who testifies in court1S 

The United States Supreme Coun ne, er has adapted either of these 
extremes and has rake" a middle gound  le The Supreme Coun decid- 
ed over a century ago m Reynoldi 1 Liiited Stntcsl' that a defen- 
dant s confrontation rlghts are nor absolute and that the defendant 

dant was tried for k r d e r  T w o  wtn&s lestified at  h k  first trial 

b 
f 
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and were subject to cross-examination After that ConVlction was 
reversedz0 but before Mattox could be retried, the witnesses died 
At his second trial. Mattox objected to the government's mtroduc- 
tmn of transcripts of their testimony a t  the first trial. The Court held 
that this did not violate the confrontation ciause, stating that the 
clause must "@ve way to considerations of public policy and the 
necessities of the case."21 

The decisions in Reynolds and Mattoz are not difficult to under- 
stand. Both involved former testimony. which has become an 
established exception to the heanay  rule22 and does not violate the 
dictates of the confrontation clause 23 The use of former testimony, 
however, LS not without IXE limits In .Motes u L'nited Statesz' the 
Supreme Court reversed a conviction that mas based on testimony 
at a pnor  trial. In Motes, however, the witness was unavailable at 
trial because of the negligence of the government 

The prohibition against the use of statements against penal interest 
can be traced to h e  SussezPeerage 2 s  Augustus D'Este claimed t o  
be a legitimate son of the Duke of Sussex To prove that his mother 
had been married to the Duke. he sought to introduce into evidence 
statements of the deceased clergyman who performed the marriage 
in violatinn of The Roval Mamale Act 28 The statements were aeanst  

because no proprietary interest of the clergyman was involved. Even 
though this was not a criminal case and no confrontation problems 
were mrolved, commentatom generally have cited it for the proposi- 
tion that only statements against pecumary or proprietary interest 

przcedents tl& existing Wigmore cansiderei 7% Stus&Peerage 
c a ~ e  to be a step backward. Xievertheless. he conceded that it became 
a solid part of English common law30 
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The United States Supreme Court first examined 55 hether a state 
ment against penal interest might b? admissible in evidence as an 
exception to the hearsay rule m D m m ~ 1 l y  L_ L'mi~dSIotrs  InDo,, 
nelly the defendant was charged with murder He atrempred ro in- 
troduce into evidence a deceased rhird part) 5 confession to the 
murder The Supreme Court held the confessm marlmasible because 
It was against the declarant's penal mterest only, and not against an? 
pecuniary merest  I2 The Court relied on me Siissex and 
authority m th15 coun t rg .34Don~l ly  did nor ~ m o l v e  an: confronra- 
tion Drablems because an exculoaton statement u a c  tn he 1 m m  . .  
duced By holding such statements inadmissible under rhe common 
law, however, the Donnel ly  court seemed to make moot an! f u t u r e  
confrontation clause problems in this area 

In K m l e i c i t c i i  i L-riiCedSfates. the  Supreme Courr imct i )  IimitPd 
th? type of hearsay evidence that would be admissible m criminal 

ent sought to  inrroduce an out-of- 
c h i  co-conspm.ror The tnal  court 

admitted the Statement as one made bs a co-conspirator m the COUM 
of a consp~mc? bur The Supreme Court reversed The Supreme Court 
pointed out that the Ctatemeiit had been made mci a month afrer 
the con6pIrac: had ended The Court refused to  permi1 the expan- 
sion of the Co~Consplrarm exceprian to the hearia! rulc to  include 
statements made m the funherance of an alleged but uncharged i o n -  
cpiracg aimed at preventmg dptection and punishment Krulru~itik 
like Donnelly. contained no discussion of the canfranration clause 
Because federal c ~ m m o i i  Ian prohibited the admmssmn of co 
conspirator statements af ter  the termination of rhe c o n s p ~ r ~ c y  110 
constitutional problem aas presented 

Although Donnelly prohibited the uie of statements against penal 

" .  
governmenr would atrempt to Introduce the confession of A a 10 
defendant of B in  theirjoint tnal .  Certaml) thejur! would hear the 
confession of 4 even though it would nor be admissible against B 
but what remedi d i d 8  have ro ensure rhar t h e j u q  would nor con 
ader A k  confewon in der?rrnimng 8 ' s  guilr' 

Fhoii L .  Cmred Sfn1e.s 
The Umted Srates Supreme Court addressed thia problem in Del l ,  

Orlando Delli Paoli and four others were 
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charged with conspiracy to possess and transport unstamped alcohol, 
and to evade payment of taxes a n  it After the termination of the 
conspiracy but before trial, defendant a'hitley confessed to the crime 
in the presence of his attorney and a government agent. 4 t  the joint 

sidered only m determinim Wh&s belli Goli objected to 
the jury m h c t i o n s  on the basis thatfhey did not adeq&lp pro- 
tect him from jury consideratmn of Whitley's confession in deter- 
mining his own guilt. 

In a 6-4 decision, the United States Supreme Court upheld Delli 
Paoh's cmwctmn. In approving the use of jury instructions pro- 
hibiting the jury from considering the confession of a ca-defendant 
m a joint trial. the Supreme Court said: 

It IS a basic premise of ourjury system that the court states the 
law to the jury and that the jury applies that law to the facts 
as the jury finds them. Unless we proceed on the basis that the 
JUW wlll follow the COUR'S instructions where those instructions 
are clear and the circumstances are such that the jury can 
reasonably be expected to follow them the jury system makes 
little sense Based on faith that the jury will endem or to follow 
the court's instructions. our sistem of iurv trial has oroducpd 
one of the most valuable and"prac1,caimecharnsms ;n human 
experience for dispensmg Substantial justice 

Justice Frankfurter dissented He argued that an admomtion to 
thejur j  not to use the Confeesaon of a ca-defendanr agalnst the other 
defendants was not enough 'The fact of the matter 1s that too often 
such admomtion against misuse IS mtnnsicallg meffec tm m that the 
effect of such a nonadmissible declaranon cannot be wined from the 
brains of the J W O ~ S ' ' ' ~  Frankfurter's analysis of the admissibility of 
the evidence turned on how devastating it would be to the defen- 
dant, this was a significant portent of things to come' 

It may well be that where such a declaration [of a co~conspira- 
tor] onli glancmgly, as it were. affects a co-defendant who can- 
not be charged with the admitted declaration. the rule enforced 
by the Court in this case doer too little harm not to leave Its 
application to the discretion of the trial Judge But where the 
conspirator's statement E so damning to another against 7% horn 
it is inadmissible. as IS true in this case, the difficulty of in- 
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troducing it against the declarant without inevitable harm TO 
a eo-conspirator the petitioner ~n this case. is no justification 
for causing such harm 41 

There was no discussion m Donwily  Krulemfch.  or Delii Paoii 
about the confrontarion clause The Supreme Court assumed that  
statements bs co-conspiraton after the termination of the conspirac~ 
and statements against penal interest were inadmissible because no 
exceptions allowing them existed a t  common law Thus. the cases 
were concerned not with the confrontation clause. but with deter- 
mining common law heamai exception rules 

The Supreme Court began a new emmination of the canfranta- 
tion clause in Douglas L Alabama Douglas was charged with 
assault with intent to murder The prosecution called Douglas s con- 
victed accomplice to testif? against him When the accomplice in- 
voked his pririlege against self-incnmmation. the state's attornel 
produced the accomplice's confession and under rhe guise of cross- 
examination to  "refresw' the accomplices recollecrion. the pro- 
zeciitor read from the document stopping ever? f e n  sentences to  
ask whether the accomplice made the statement After the ac- 
complice refused to answer an> questions. the state's attorney called 
law enforcemenr officers. who Identified the document as the ac- 
complices confession. The document was not offered in etidence 

Douglas's conviction was reversed by the L h t e d  Stater Supreme 
Court The Court f int  held that the confrontation clause IS applicable 
to  the states.*? It Then noted thar a primary meres t  of the confron- 
tation clause IS the right of cross-exammanon 

The primary object of the COnStLtUtiOnal pro~ls lon in question 
wa5 to  prevent depositions or ex pane affidavits bang used 

sc&e of the;*.itneis. bLt of compelling him to ataid face to  
face with the JUT in order that they may look at  him. and judge 
by his demeanor on the stand and the manner in ui hich he gi\es 
his testimony whether he 1s worthy of belief ** 

That the procedure in Doiiglos \ d a t e d  the defendant i right to  
confront the hitness 1s eas? to  bee The mitness simply refused to  

*,Id d l  347-18 Thir dev8sarlni: effect analiils w b  adopted l,i the I cmn 111 Brilur 
\ 1 nifed Stare8 391 1 S I33 (1966) and has became a k m  par! at cnnfrunfafinn cldliie 
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answer any questions about his confession Even though the con- 
fession was not offered in evidence. and therefore was not to be con- 
sidered in determining defendant's guilt, the  jury had heard it and 
the damage had been d ~ n e . ' ~ T h e  procedure used by the state's a t -  
torney in Douglas mas so obviously unfair that Justices Harlan and 
Stewart voted to revene the conviction on due process sounds, even 
though they disagreed with the majority's r ~ l m g . ' ~  

After Douglas it seemed clear that a statement against penal in- 
terest could not be admated into evidence at B criminal trial against 
anyone hut the declarant. Lh&s presented the pelfect opportunity 
to ailow such statements into evidence and to revise the rule m 
Donnelly4'prohibiting their use. In Douglas the statement defmite- 
ly was made; law enforcement officers verified that. It was very 
much against the declarant's penal interest. As well. because the 
declarant was clearly ' unavailable." the Court could have taken a 
rule of necessity approach similar to that 1n.Watto5 Nevertheless. 
instead of allowing an accomphce's confession into evidence as an 
exception to  the hearsay rule m the same manner as former 
testimony,is the Supreme Court prohibited 11s use as a violation of 
the defendant's rights under the confrontation clause 

Douglas also signaled a shift in the Supreme Court's view of the 
efficacy of jury instructions m protecting a defendant from the con- 
sideration of inadmissible evidence. The confession inDouglas rimer 
was admitted into evidence, so the jury must h a w  been instructed 
not to consider it While the confession was very damaang to the 
defendant, so too was the confession in Delli Wol i .  Therefore. the 
new analysis of whether constitutional error existed had to involve 
some determinasion of how much the defendant's case wap darnaced 

~ "~ 
by the inadmissible evidence. Because Douglas was an extreme case. 
the decision was easy 

The Supreme Court also was concerned with the reliability of 
Statements that were offered against a defendant w-ho had not had 
an omortunitv to cross-examine the declarant h i n t e r  7, Term 50 

d e c i e d  the sake day as Douolas olaced limits on the use of former 
testimony In Point& robheh  trial. the state's attorney introduced 
the transcript of a witness's testimong at Pointer's preliminary hear- 
ing At the preliminary hearing. Pamter was not represented by 

'Ild at 418 see i,iiio notes 60 61 and accompanjing text 
"Duiiufas 380 L S at 123 (Harlan J concurring and Stenart. J concurring 

separarel) 1 
"228 I S 213 (1813). see mp?o nates 31 34 and accompanying text 

U 9 237 (1885). 6co miio  notes 19-21 and accarnpawng ten  
'DSee mpra notes 17 24 and accornpan\ing text 
"'380 L S 4M (18ti31 
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counsel and had no opporrunit) to cross-examine the witness. At 
trial. the  state showed that the witness had mmed out of the i ta te  
u i t h  no mwntmn [o return 

;mion. ;he Courr held that a prehrn~ 
stage" of the state L criminal proceeding 
was entitled to counsel at such a stage 
the proceeding and as a result. he was denied the right to  confront 
the w ~ t n e s s . ~ ~  

The Supreme C a w 1  emphasized the imporlance of crmi-  
examination at  tnal  as a confrontation clause right in Baybe? 1 
Fuge In that case. Jack Barber was tried man Oklahoma state court 
for armed robber) A witness who was charged jointly u i t h  Barber 
testified against Barber at Barbers prelimmap hearing. At the time 
of tnal .  the u m e s  aas in a federal prison in Texa:aa. the  Oklahoma 
state's attorney made 110 effort to secure h a  presence at  trial. and 
the witness's statement against Barber was admitted in evidence 

Barber was represented by c o u n ~ e l  at his preliminair hearing His 
lawyer howeier, also represented the co-defendant u ha testified 
agamst Barber As a result. Barber's lawyer did not cross-examme 
the  io-defendant The Supreme Courr held that. even though 
Barber ma) have waned his nphr IO cros~~exaimne the ui t i ie i i  at 
the prelimmar) hearing, the use of the prehminar) hearing testlmun) 
deprned Barber of his rights under the sixth and fourteenth amend 
rnents The Court noted that The confrontalion clause was a trial 
nght  iT  Again. hone\-eer Barber.5 lack of a real opportunit? to cross 
examine the  witness at the prelmiinar) hearing IoomPd large 

Thui, in 1966 the  Supreme Court did not reciignize an) e~ceptmn 
to the hearaay rule m\olrmg statements against penal inrerest t h a t  
would pass constiturional muster Even wi.lth foimer testlmon). a 
hearse.) e-rception that tmditionall~ had been recognized at ~ o m m o n  
law, rhe court required a hearing 111 which the defendant had an adr-  
quare upportunit) IO cross~examine the w-itiieii 
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Bruton v. Lnited States5* \\as decided ~n this atmosphere The facts 

" .  
inspector The tnal Judge specifically instructed the Jury that the  con^ 
fessian was admissible only against E ~ a n s  and could not be  con^ 
sidered in determining Bruton's guilt 

hant's coifessmn in'determining a defbndant's guilt The Court held 
that because Evans did not testify. the use of his confession added 
substantial weigh1 to the prasecut~on's case in a form not subject to 
any cross-exammation This violated Bruton's confrontation clause 
rights. The Court stated' 

Not only are the mcrimmations [of Evans] dewstating t o  the 
defendant but their credibility i s  inevitably suspect, a fact 
recognized when accomplices do take the stand and the jury 
is instructed to weigh their testimony carefully given the 
recognized motivation to shift blame to others  The unreliabili- 
ty of such evidence IS mtolerably compounded when the aiieged 
accomplice, as here. does not tesafg and cannot be tested by 
cross-exammation. It was against such threats to a f a r  tnal that 
the confrontation Clause was directed minter L. Teras.6z 

In an important footnote. the Court stated. 

We emphasue that the heanal  statement Lnculpatingpetitioner 
was clearly inadmissible against him under traditional rules of 
endence. see Kmlewitch e. Cnited States; Ftshx'ick D United 
States There is not before us any recognized excepnon to 
the heanay  rule insofar as petitioner IS concerned and we in- 
timate no view whatever that such exceptions necessarily raise 
questions under the confrontation Clause.i3 



Some ha \e  seued on this footnote to  imply thdt perhaps Bmlii)s 
was nothing more than a jury instructions case Such a x i e n  
howmer. is not easllr defensible That JUT? mtmctmns were m\oived 
in Brulon actuallg strengthened the Courts  holding Obxlouil) 
because the Court m Bruton held that jury instructions could not 
cure the  violation of the confrontation clause, Its holding would be 
the same if such instructions were not given 

Another argument 1s that Bruton might not appli outside the con- 
text of a joint trial m Keller points Out that the Supreme Court in 
Bmton discussed this issue anh  w-lth reeard to  the  adeouacv of the . .  
jury mstructions, and not with regard to whether E ~ a n s  statemem 
was admissible agamst Bruton Bi Although aJ0int trial may increase 
the risk that the jury cannot follou jury instructions. that has no bear 
ing an whether the statement LS actually constitutionally admissi 
ble in the first place.*8 

The Supreme Court noted that "[tlhere 1s not before us an) 
recognized exception to  th? hearsq rule and we intimate no 
view whatever that such exceptions necessanly mise questions under 
the Confrontation Clause"6B One might argue that because state 
ments against penal interest are now admissible under the Federal 
and Military Rules of Evidence, Bruton no longer applies io Such a 
riew would allow Congres to overturn Supreme Court precedent----a 
practice violating the separation of powen doctrine established b) 
Marbury 1, .Madis~w:~ The Court in Bruton stated specificall) that 
no "traditionally recognized" exception to  the hearsay rule existed 
m that  case Thus. its reservation of judgment about whether such 
"traditionally recognized" exceptions to  the hearsay rule could also 
qualify as exceptions to the confrontation ciause could not h%e been 
meant to apply to  statements against penal interest 

The Court made clear that an a n a l y s ~  of the damage done to  the 
defendant's case in the  form of scatemenis not subject to  cross- 
exammatian was now necessary whenever a confrontation clause 
problem was raised 11 would follon logically that if the  statement 
did not greatly damage the  defendant. then it nould not be enor  
to  admit it 

J I Fed H EIid 
1186 (argome rhar 
plied LO e x c e p m n i  
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The Supreme Court had an opportunity to fallow this rationale one 
year after Bmton in Harrington u. CalV~mia . '~  InHarrington the 
prosecution used the confessions of Harringtan's three codefendants 
m a jomt  trial of all four far miirder One of the confessing codefen- 
dants testified and was cross-examined by Harnngton's attorney, but 
the other two did not testify The tnal court, m accordance with Dell6 
AZolP (which was then controlling law) instructed the jury to  con- 
sider each confession only against its maker 

The Supreme Court upheld Harnngtan's CowLCtion, noting that 
while the use of the codefendant confessions violated Harnngton's 
confrontation clause rights, the evidence obtained through the con- 
fessions was merely cumulative, and the other evidence against him 
was so overwhelming that the error was harmless Perhaps d the 
Court had stated that the evidence was not "devastatmg" to the 
defendant it could have ruled that the confession was admissible 
Unfortunately. the Court muddied the waters. 

The Supreme Court further defined the limits of the  confronta- 
tion clause in C a l v m i a  21 Green.'B In that case, John Green was 
tried without a jury on a charge of furnishing maruuana to  a minor. 
The minor told police and testified at Green's preliminary heanng 
that Green was his supplier of maruuana The minor was under oath 
and subject to cross-examination at the prelmmary hearing 

At Green's tnai, the minor testified that he had taken LSD a t  the 
time of the alleged crime and could not remember anything about 
haw he got his maruuana. California law'' allowed the use of prior 
inconsistent statements to mpeach a witness's trial testmany, so the 
prosecutor read into evidence excerpts of the minor's testimony a t  
the preliminary heanng. The testimony was being used far the truth 
of the mat ten  asserted therein. A police officer also testified that 
the minor had said that Green was the minor's m a r i p m a  supplier. 

Understandably, gwen Barber, the Court could not produce a ma- 
jority opimon on ail points, but upheld Green's conwctmn with four 
justices following Justice White's opinion. That opinion held that 
because the minor had appeared at trial, was confronted by Green, 
and was subject to crass-exammation, there was no violation of the 
confrontation clause ' 8  As to the canfrontanon ciause and the  hear- 
say rule, the Court stated. 
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While 11 may be readily conceded that hearsay mi85 and the 

or less than a codification of the rules of hears83 and their ex 
ceptmns as the) existed historicall) a t  common law [Wle 
have more than once found a ~mla t ion  of confrontation \dues  
even though the statements m s sue  were admitted under an 

The holding in Green was a step back from Barber i: One 
view 1s that Green Cannot be reconciled with eirhei Barber or 
DouglasiL The Supreme Court failed to  reconcile thii case h i th  
Barber> holding thar cross-examination IS a trial right Bnrbrr i m ~  
plied that cross~examination at  preliminary hearing 1s a poor 
substitute for cross examination at rrial We must remember, horveyei 
that in Barber the  witness was unavailable because the prosecution 
made no effort to  obtain his presence at trial even though he could 
be found in an out-of-state jail Further, Jack Barber lacked any real 
opportunity to attack the former testimony offered against him 
because his lawyer had represented the unavailable witness along 
with Barber a t  the time of Barber's prelimmar) hearing 8 2  

Green can be reconciled withDouglas on a number of grounds In 
Douglns the Court was dealing with an out-of-court confession. This 
nas not a traditionall) recognized exception to  the  hearsay rule. In 
Green rhe Court simply folloaed longstanding precedent when It ap- 
proved the use of former restimony The confession in Douglas was 

k f i f i e d  albeit differentis from his former testimony. He gaLe t he  
defendanr a chance to cross-examine him and the jury a chance to  
observe h a  demeanor and weigh his credibility 

The Supreme Court seemed to back away dramatically from Bluton 
when it next examined the confrantatmn issue in Dutfon 2' Et'ans 
In DL(tton the defendant Alex Evans. aas  tned in a Georgia state 
court on a charge of murder At trial the prosecution presented the 
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testimony of a prisoner in the jail in which E ~ a n s  and his codefen- 
dants were housed after their arrest The prisoner testified that he 
heard Evans' accomplice say, "If it hadn't been for that son-af-a- 
bitch Alex Evans, we wouldn't be in this This testimony was 
admitted on the basis of a Gear@. statuteo6 that permitted as an ex- 
ception to the hearsay rule the admission of co-conspirator 
starements made during the concealment phase of the conspiracy 

Again the Supreme Court failed to produce a majority opinion 
J u s t s e  Stewan, writing for four af the justices. noted that the state 
presented some twenty witnesses, including an eyewitness who 
described in detail Evans' participation in the murderee Justice 
Stewalt wrote that Georgia's evidentiary rule did not necessarily 
violate the confrontation clause merely because the rule did not corn- 
cide with the federal hearsay exception "[ljt does not follow that 
because the federal courts have declined to extend the hearsay ex- 
ception to inciude out-of-court statements made durlng the conceai- 
ment phase of a conspiracy such an extension automatically violates 
the confrontation 

In light of the overahelmmg evidence produced at trial against 
Evans. Justice Stewart wrote 

In the trial of this case no less than 20 witnesses appeared 
and testified for the prosecution Evans' counsel was @veri full 
opportunity to cross-examine e v e q  one of them. The most m -  
portant witness, by far, was the eyewitness who described ail 
the details of the triple murder and who was cross-examined 
a t  s e a t  length Of the 19 other wtnesses. the testimony of but 
a single one IS a t  LSSW here HE testimony, which was of 
peripheral sigmficance at mast, was admitted in evidence under 
a co-conspirator exception to the hearsay rule iang established 
under state statutory iatiS8 

Justice Biackmun, Joined by Chief Justice Burger, concurred in 
Steirart s opinion. stating as an additional reason far upholding 
Evans conviction that ,  if an? error exisred, it was harmless Justice 
Harlan's opinion expressed the V L ~ W  that the due process clausebg 
should control the admissibihty of evidence and that the Georgia 
statute in question satisfied the requirements of The due process 
clause.eo Four Justices dissenred in an opinion Written by Justice Mar- 

. 

"Id &t 7 i  
&jGa Code 9nn 8 38-306 (1851) 
"Dullon. 4w u s  at 87 
~71d at 81-82 
"Id at 87 
'W S Consf amend V 
'"Dutto,~. 400 U S  at 93 (Harlan. J eoncurnng) 
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shall They helmed that Evans had been denied his right to con- 
front and cross-examme the witness against him hecaus? of the highl) 
prejudicial nature of the statement O2 

The statement offered in Dlttton was nor a statement against penal 
Interest. As a result the case sheds only a limited amount of light 
on nhether  t he  penal interest e x c e p t m n  10 the  hearsay rule passes 
constitutional muster The Court 8 ana$sis of the confrontation 
clause problem 1s worth noting The plurality opinion looked at the 
other evidence in the  case to  determine whether the evidence of 
fered through the  co-conspmtor's statement was crucial ' or 
"devastatmg" to  the defendanr In light of the other overwhelm 
mg evidence againsr Eaani, the C o u n  found no constitutional error v. 

While Justices Blackmun and Burger believed this was also a 
harmless error the  plurality failed to adopt this reasoning. 
Thus, an analysis of whether hearsag ev idence  was 'crucial" or 
''deiastating" became necessary to determine whether the confron- 
tation clause had been violated This was not to say that an e ~ a m i n a ~  
tion of whether the hearra) exceprmn tradnionall? was recognized 
was unnecessary. A, in Bn~ton  the statement in h t t o n  aas made 
out of court and was nor subject to  any crowexamination Duftmi 
however, i m o k e d  a co-conspirator statement made during the con 
cealment phase of the c o n ~ p i r a c y , ~ ~  a traditionally recognized excep 
tion to  The hearia? rule. the F ta tmen t  against penal interest 111 
Bmton was not so recognmd 

The Supreme Courr examined an exculpator) statement against 
penal interest m Chainbas 1 :  M I S S I S S Z ~ P I  Leon Chamheir was tried 
in a Mississippi stare court for murder Duiing the trial. he called a 
witnes? named McDonald to introduce hIcDonald'5 written conic>- 
s ~ o n  to the crime \$'hen rhe state's artarner cro,i-exarnmed NcDon- 
ald, McDonald recanted his confession and asserted an alibi 
Chambers motion to cross examine SicDonald aa an ad\er\e i i l tnei i  
nas denied on the hasis of the \lisnss~ppi iule piohibiting the im- 
peachment of ones own himess Chambers alio was prevented fmm 
presenting the testimnn) of rhree >%itnebFei a tu orai < 
allegedl) made to them h! SIcDimald \horfl? after the 
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The Supreme Court reversed The Court noted that declarations 
against penal interest tradamnally had been excluded m federal 
courtsgs under the authority of Dannell?igs The Court stated 

i t  LS [usually] believed that confessions of cnmmal activity are 
often motivated by extraneous cansideratmx and,  therefore. 
are not as inherently reliable as statements against pecuniary 
or proprietary interest The hearsay statements involved 
in this case were origmally made and subsequentli offered at 
trial under crcumstances that provided considerable assurance 
of their reliability. First. each of !dlcDonald's confessions was 
made spontaneously to a close acquaintance shortly after the 
murder had occurred. Second. each one was corroborated by 
some other evidence m the case . The sheer number of ~ n -  
dependent confessions provided an additional corroboration for 
each Third, whatever may be the parameters of the penal- 
interest rationale each confession here was in a very real sense 
self-incriminatory and unquestionably against mterest.Loo 

Remember that the issue presented in Chambers was his nght to 
cmss-examine a witness who had changed his story Chamben sought 
to introduce statements against penal interest into evidence. so no 
confrontation issue was presented Nevertheless, the Court said that 
such statements could be admitted when the circumstances prmided 
considerable assurances of their reliability, and again showed a 
preference for a defendant's right to cross-examine an adverse 

lb review, as of 1973 the Supreme Court viewed sratements against 
penal interest as inherently suspect When the Court decided Dell6 
Ftzoli and Bruton, it assumed that those statements were madmissi- 
hie under any common law rule. Thus, the Court was not as open 
to finding a way for such statements to be used at trial as 11 was when 
It examined traditional hearsay exceptions such as former testimony 
and co-conspmtm statements. 

One could argue that the Court was not inclined to change what 
had been the rules of admisstbility m this country of all of these 
statements for well over a century The Court made clear, however, 
that ,  to the extent confrontation clause problems arose It was  go^ 
mg to focus on the reliability of a statement, how devastating it was 
to the defendant, whether the type of statement traditionally had 

"bid at 298 
"'228 U S  243 l lY131, see SUP" nates 31-34 and accampan~lng texf 
""lChomkri 410 C S at 299 300 (criatmnr omitted) 
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been admitted at common law, and u hrther  the defendant had lome 
chance to cross-examine the declarant Because (tatementi again5t 
penal interest were considered to  he mherentl) wipect  the) nould 
requ,re St11Ct scrurl") 

111. THE LEGISLATIVE HISTORY OF 
FEDERAL RULE OF EVIDENCE 804(b)(3) 
The Cornmitree on Rules of Piactice and Pracedurp of the Judicial 

Conference of the Cnited States (the Advisor) Committee) began 
work on esrabhshmg a set of rules of evidence for federal ~ o u r t s  in 
the mid-lQ60's:". and published Its preliminary draft in 196911'2 For 
the first time. statements agamr  penal interest nere permitted in- 
to  evidence 

Statement Against Interest A statement nhich was at  the time 
of 11s making so fa) contian to the declaranr s pecumaq or pro 
pnetar) mterest. or 50 far tended to iubpct  him to civil ox 
criminal liability or to render mal id  a claim hg him agamar 
another or to  make him an object of hatred, n d ~ u l e .  or social 
diiapproial. that a reasonable man in his position would not 
hare  made the statement unle~s  he believed it io he t rue This 
example does not include a statement or confession offered 
against the accuied m a criminal case. made b) a codefcndanr 
or other person mplicatmg both himself and the accused1nJ 

The Advisor) Committee's note indicated that the common-la\% 
limitation af allowing onl) statements against a pecuniar) or pro 
prierar) interest and not those against penal interest was " inde fm 
sible m logic 1 u 6  This rieu was in accord with that of Wigmore who 
held that this distinction neier was found in the common law until 
Thr Sussex Pwraqe PA'lgmore's pos~r~on ,  that the distinction 
between pecuniar) or proprietary interests and penal intereats E 11- 
logical. found 11s way into the Model Code of Evidence"'e and the 
Uniform Rules of Evidence lili The prelmmmary draft. hoaever, WE 
careful to exclude the admission of inculpatoq statements against 

"%e Bergeiien supra note 2 -  ai 1191 n 5 lexplanalion of the pmcer. 11, uhich 

I '*Committee on Ruler of Practice and Procedure of the Judicial Canfcrcnrr of Ihr, 
the Cummalee began it, iiurkj 
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penal interest on the basis that such statements traditionally had 
been viewed xwth suspicion?08 Professor Cleary, the Reporter to the 
Committee. believed Bruton required this language?o8 

Tne Depanment of Jusnce opposed the language of the preiiminary 
draft, except in very h m m d  CLrcumStances, and wanted a corrobora- 
tion requirement for these exculpatory statements11o Nevertheless. 
the Department of Justice's criticisms were rejected by Professor 
Cleary as having been considered carefully and were viewed to be 
matters affecting rhe weight to be @\-en to such evidence and not 
its admissibility?" 

In 1971, after the proposed rules wen1 through two cycles of sub- 
mission to the Standing Cornmitree, publication far comment by 
bench and bar, and revismn!l2 the rule remained almost unchanged1I3 
The Department of Justice still opposed the proposed rule"' Senator 
John L McClellan, Chairman of the Senate Subcommittee on 
Cnmmal Laws, then became involved 

Senator McCiellan wrote to Judge Albert B. Maris on the Advisory 
Committee and advised that he opposed the weakening of the ad- 
ministration of criminal justice, and especially the language of the 
penal interest exception?li Senator McCleiian aiso attacked a n  
another front He introduced the Court Practice Approval Act:1e a 
bill that would have stripped much of the rule-making power of the 
~ ~ ~ ~ ~ ' ~ ' U ~ d ~ ~ ~ t ~ ~ d a b I ~ ,  the Advisory Committee. which had been 

8'"Prelim,mry BUl. mprn note 102, at 366 
l"BSeahgue. FerilsgiihPRiiiemohi,IgPmcess ?lieDnrIop?neaf, Apglccalmn, and 

~nconstzfulianality g(RzLir8W(blmb~aIinipresiE~iylion 69 Geo L J  851 866 

P~eltrntnory DraJt. mpra note 102, at 181 
Keller, m p r a  note 6 at 175 
Committee on Rules of Practice and Pmcedure of the Judicial Conference of the 

d h r 7  ofRamsed Ruies ~JEzrdencrJm the Cniied States h l m l  
C o w l s  and .Mamslnrlrs 51 F R  D 815 438 (1971) [hereinafter Re\ued Draft] The 
changes in the rule came in the first ~ectlon dropping the strong asurance~ of ac 
curacy reqvvemenf found ~n Rule 8-04(a) of th? Plellmmary Draft for arequrrement 
of simple ' unaiailabilifi' in Rule 804(a) m the Revised D n f r  

"Tahgue. mpm "ore 109. Bf 8 i 2  
""Letter from Senator John L hlrClellan t o  Judge .?.Ibert B Maris Committee on 

Ruler of Practice and Procedure of the Judiciar) Conference of the United States 
mprt7ued tn 117 Cang Rec 29 893 (1971) This *as a su'pming rfafement w e n  the 
controlling law at the time 

"'S 2432, 926 Cong , 1st Serr (1971) 
','In Senator \lcClellan's own words 
IThel hlll wa.9 d n f t e d  t o  reapond to a problem bmvghf to hght by the clrcnla- 
fion of the Reweed Dlafl of the Pmwd Rules of Ewdenee for the Kruted Sfafea 
C o u m  and Maglrtratea I t  wm dinsatvfacuon uith those proposed nles  that  
led me to examine the wenue~ wen to the Mernhen of this body by which 
they might express their ~rlficiirn and make their wlce heard 
Cang Rec 33.642 (remarks by Senator McClellan (1871)l 
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working for years on this project, feared that all of their work would 
be destroyed, and they compromised.118Thus. the last sentence pro 
hibiting the use of statements against penal interest t o  inculpate a 
cnmmal defendant was dropped without explanation. and a cor- 
roboracion requirement was added for exculpatoly siatements against 
penal interest in the unpublished draft of the rules that was submit- 
ted t o  the Supreme Court far approval m November 1071 and pro- 
mulgated by the Supreme Court in Xovernber 1972 m Even with the 
changes. the Department of Justice opposed the rule, feanng that 
defendants stU could use out-of-cmlt confess~ons in their defense.L20 
apparently It did not focus on the use of these statements by the 
government. 

When the rule finally aas  submitted to the Hause of Represen- 
tatives, the language was changed to include the prohibition regard- 
ing inculpatory statements against penal interest I n  Not surpnsing- 
15, the Senate committee that reviewed the rule. and of which 
Senator McCiellan was the chairman. rejected the ianguage proposed 
by the Hause?'z The Senate decimed to follon the House's attempt 
to codify the rule ~n BmfonlZS and stated in support of Its position' 

[Tlhe basic approach of the rules IS to avoid codifying, or ai 
tempting to codify, constitutional e n d e n t m y  principles, such 
as the Fifth Amendment's nght agamst self-mcrimmatmn and. 
here. the Sixth Amendment's nght of confrontation CodiBca- 
tion of a constitutional principle IS unnecessaly and. lr-here the 
principle 1s under development. often unwseIz4 

"8S~~SuprrrneCounafrheLruredSratel  Rulesof Erldeniefor LruredSratesCnunr 
and M~glLmtes. 56 6 R  D 183, 311 (1872) [heremafter Supreme C a u n  Draft1 

1~Qgue. s u p o  note LOB. at882 Chambenr Mirslsslppl 110 L S 2€4(1B731 whlch 
might hare made the Depanrnml of dustices objections t o  the use of aut-of-coun 
confessions br defendanti moot had not ief been declded See supra notes B7 100 
~ ~~ 

."Subconk b n ~ r i r n i n a l  Juifire of the House Comm on the Judlclary Repon on 
H R 5463 Comm Print (19731 9dd Cong Lit Seri [heremafter House Subconimlt 
tee Reoonl remined zn 1974 I S  Code Cons & Mmin  Yeas 7075 7089-90 



IQQOI STATEMEYE AGAINST PENAL IXTEREST 

The Conference Committee adapted the Senate's position, and the 
language prohibiting the use of inculpatory statements against penal 
interest did not become part of the rule.lZ6 

It 1s imponant to review what happened when the ruie was 
adopted At the time the  rule first was proposed, it was accepted 
that statements against penai interest were not admissible in a 
criminal trialLZ6 and that this doctrine also applied to the StateS.Lz7 
It was only when the Advisory Committee attempted to  draft the 
ruie m accordance with what it thought to be controlling law that 
a hue and cry amse. The criticisms of the  proposed rule were born 
out of a misunderstanding of the  controlling law and were not sup- 
ported by any Amencan common law precedent 

Further, one looks in vain in the leadative history for a discus- 
sion of haw the proposed rule was meant to affect a defendant's 
rights under the confrontation clause The rule restricts a defendant's 
use of statements agamst penai interest, but not the government's 
use of them. Worse, and with apparently no consideration of how 
Lt would be used, the Nk Seems to  fly directly in the face Of  Supreme 
Court precedent holding that statements against penal interest are 
inherently unreliable and should be admitted only when "con- 
siderable assurances" of their reliability exist?28 The only expiana- 
tion for these problems LS that Senator McClellan strong-armed the 
Advisory Committee into accepting changes in the rule that had not 
been considered carefully12B 

The Advisory Committee stated that Federal Rule of Evidence 
8@4(bX3) does not p u r p ~ r t  to deal w t h  questions of the right of con- 
frontation?so Because of t h a ,  the rule leavesthe Supreme Court's 
Bmton doctrine u n t ~ u c h e d ? ~ '  Some commentators argue that the 
Advisory Committee note creates an ambiguity. Either the note 
means that all inculpatory statements against penal interest are 
reliable and should be admitted, OT It means that such statements 
are not reliable and should not be admitted, but an explicit state- 
ment to that effect is not necessary!32 Certarnly the matter u, far from 
Clear. 

1P6H R 5463.83d Cong PdSess, 120 Can& Rec 40,070(1974)(Senafe) i d  ar40.896 

"'See Dellr ihalt. 362 U S  232, Bruton. 381 U S  123, gum nates 37 41 and i8-72 

"'See h n h ,  380 U S  415 supra notes 42-49 and accompanying rexi 
lLWesep ChamDBls, 410 U S  284. myra notes 87 LOO and accompan)ing text 
l"mSee supm nates 115-25 and ~companymg text 
j30Fed. R Evid 804(bX31 Advisory Cammiltee Note 
'"Keller, s u p  note 8 at 178 
18*Bergeisen. supra note 27. at 1181 

(House a1 Represenranvei) 

and accompanpng text  
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The iule seems to nolate  the due process clause It be[* up a class 
of persons who are preirnted from testifying on the basis of an (I 
priori preiiimption that their testimon) 1s unworthy of belief Such 
a classification would be in >idat ion of Wnshingtriii t Tpras-" 

The rule also seems to  violate a defendant's right to  equal prorec 
Whg are government witnesses x-ho are testif) tion of the 

get revenge. or, m the case of government wmesses .  get some Sort 
of favorable treatment in exchange for their restimon) 

Because Congess cannor le@slatn.el> mertum Supreme COLII? con- 
stitutional holdings."' the rule cannot change the decision ~n BnJtoii 
The Advisor)- Committee's note says that the rule 1s nor mean1 ti, 
deal with canfrontanon clause questions and that rh? language codi- 
fyingBniton was omitted from the rule as superfluous Thus. no u p -  
pon exisrs for an argument Thar Bmton no longer apphes. Indeed 
because everyone in the  rule-makmg proces~ assumed that 111- 
culpatory statements against penal interest w-ere Inadmissible. the 
rule should be interpreted in that light 

IV. SUPREME COURT DECISIONS SINCE 
THE PROMULGATION OF THE 

FEDERAL RULES OF EVIDENCE 
L-nfortunately, the Supreme Court has >e t  to  decide the constitu 

tionahtg of either Federal Rule of Evidence 801(b)(3) or Mihtaq Rule 
of Evidence 804(b)(3)136The language m several cases decided since 
the adoption of the Federal Rules of Evidence, howvrxer @ves UT wme 
idea of the Supreme Court's n e w  of the confrontation clause 

The first significant confrontation clause case derided af ter  the 
adoption of the Federal Rules of Evidence 552s hhrker 1- Raniiolph'3~ 
In Parker three codefendants. mcludma Harri Parker, were tried for 
murder m a joint trial in a Tennessee ;ate c k r t  Before trial each 
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defendant orally confessed At tnai. none of the defendants testifled. 
but the trial court allowed into evidence the confession of each defen- 
dant with mstructions to  the jury that each confession could be used 
only against the defendant who made I t  and not against the others 
The Supreme Court was unable to agree completely. Five of the 
Justices. however, agreed that the admission of ' mterlocking" con 
fessions with appropriate instructions to  the jury did not violate the 
defendant's constitutional right of confrontation, 

In Parker the confessions "interlocked" in the sense that much 
of the material in each of them was similar Writing for the mapnty ,  
Justice Rehnquist stated 

Bruton recognized that admission at a joint trial of the in- 
criminating extrajudicial statements of a nontestifying codefen- 
dant can have "devastating" consequences to a nonconfessing 
defendant, adding "substantml, perhaps even critical weight 
t o  the government's case" Such statements go IO the jury 
untested by cross-exammation and, indeed. perhaps unan- 
swered altogether unless the defendant ~ a i v e s  his Rfth Amend- 
ment privilege and takes the stand The prejudicial impact of 
a codefendant's confession upon an incriminated defendant 
u h o  has, insofar 8s  the jury is concerned. maintained his m~ 
nocence from the beginnmg IS simply too great m such cases 
to be cured by a hmamg instruction The same cannot be said, 
however when the defendant's own canfession-"pmbably the 
most probative and darnagmg evidence that can be admitted 
against hm,"--ls properly introduced at 

In addition to Parker's confession. the government produced a 
number of witnesses who saw the defendants a t  the scene of the 
crime Thus, the admission of the sirniiar "interlocking" confessions 
of the defendants was not devastating enoueh to constitute consti- 
tut1onai error. 

The Court failed to adopt the harmless error approach endorsed 
by Justice Blackmun?38 The distinction between harmless error and 
no constitutional error is particularly Irnpafiant to counsel and 
judges. A judge S W O ~  to uphold the law wishes to avoid any error, 
however harmless an appellate court mag later mew it. Therefore, 
a Judge reading the Fnhrker oplnmn could alloxv an "lnterlockmg" 
confession Lnto evidence so long as the judge ruled that the confes- 
smn was not deuastatmg to the defendant's case and so long as the 
Judge instructed the jury not to consider It against anyone except 
its maker Had the Supreme Court adopted Justice Blackmun's ap- 
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proach, the judge would be bound to  prohibit the introduction of 
such evidence and no analysis of devastating effect would be 
required 

Porker did not sa) that statementi against penal interest such as 
confessions, are admissible without restriction It merely said that 
when the defendant confesses, the risk of harm to the defendant 
is lowered if the JUQ cannot be trusted to  folloa appropriate lmnmg 
instructions Porhw presented the Supreme Court w t h  11s first clear 
chance to overrule Bniton perhaps with a reference to the newl) 
adopted Federal Rule of Eridence 804(b)(3) nevertheless, the 
Supreme Court failed to do so Indeed the Court assumed that a 
statement against penal interest LS inadmissible. alrhough ~ J W )  may 
hear IC if the  defendant has confessed and if the JW) 1s instructed 
to  U s e  11 only against Its maker 

The Supreme Court next examined the confrontation clause m Ohiii 
u Roberts"c'In that case, Herschel Roberts was tried m an Ohio %ate 
court on charges of check forger? and possession of stolen credit 

testified that I\ hile she had let him use her apartment for a few days 
she never had given him the check or credit cards 

The daughter failed to  appear a t  trial despite having hren sub- 
poenaed by the government Her family had not heard from her for 
severdl months The trial judge. reljing on an Ohio statute"l that 
allowed the use of temmon? given at a preliminary hearing of a 
witness who could not be oroduced for trial allowed into eiidence 
the transcript at her preliminary hearing testimony 

The Supreme Court stated that the confrontation c l a u s ~  requires 
the  prosecution to  produce. or demonstrate the unaiai labht)  of. 
the  declarant whose statement 11 wishes IO use against the defen- 
dant Because one purpose of the confrontanon ciause 1s to  en 
sure accuracy at trial by giving the defendant an effective "a) to 
challenge prosecution evidence, the court went on to state that the 
Clause countenances only heana) marked a i t h  such trustworthiness 
that 'there IS no material departure from the reason of the general 

Commenting on the need for 'adequate indicia of reliability,' the  
Court stated 

" '445 1 s 56'19801 
"Whm Re, Code &no $ 2945 I9 11973, 
"'Rub?rls 148 1 S dl  65 ICllPLiOn ornirted! 
'*'id (quoting bntdei \ hrrachurertr 281 L S 97 107 l1Q31!> 
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In sum, when a hearsay declarant 1s not present for cross- 
examination at tnai. the Confrontation Ciause normally requires 
a showing that he is unatailabie Even then. his statement is 
admissible only if it b e a n  adequate "mdicia of rehabihty." 
Reliability can be inferred without more in a case where the 
evidence falls withm a firmly rooted h e a m y  exception In other 
cases the endence  must be exciuded, at least absent a s h o v  
ing of part-tlcular guarantees of irustworthinessL44 

The issue then became whether former testimony LS a "firmly 
rooted" hearsay exception. The Supreme Court easiiy resolved that 
it is "firmly rooted" in light of mat to^?^^ M a m t  21 Stubbs,L46 and 
dicta m Barber L. Page"' 

The Court's "firmly rooted" heanay  exception analysis attempts 
to limit a defendant's denial of confrontation to established common 
law heanay exceptions, focuses on those exceptions that traditionally 
have survived analysis from courts rather than those that have been 
enacted lepsiatirely, and gives a trial Judge a relatively easy method 
to make on-the-spot decisions The Court's analysis also logically 
foilows the assumption that the drafters of the confrontation ciause 
were aware of certain exceptions to the heanay rule when they wrote 
the confrontation clause and did not intend to change them 

The Supreme Court examined the admissibility of a confession of 
a codefendant in Lee c. l l l ~ n o l s ~ ~ *  In that case, Millie Lee confessed 
to the police about the stabbing murder of her aunt and another  per^ 
son She was aiiowed to meet with her boyfriend Edwin Thomas at 
the police station. In front of both of them. a police officer asked 
Lee about the confession she had just given that also implicated 
Thomas. Lee then said to Thomas: "They know about the whole 
thing, don't you love me Edwin. didn't you m fact say that ue 
wouldn't let one or the other take the rap alone "lie  Thomas 
then m n f w 4  N'hiie Thomas's confession was sumlar to Lee's, IT dif- 

Lee and Thomas were tried j ~ i n t l y  by a judge without a jury 
Neither testified at trial except in support of their motions to sup- 
press their confessions Both the prosecutlo" and the defense relied 

"'Id at 66 
'*s156 L S 237 (L886). QOC supra notes 19-21 and ~companymg text 
"'408 U S  204 (1872) 
"'380 U S  718, 726-26 (19681. 8ee mpra notes 55-57 and accampa~\ing text 
"'476 I S  530 (1886) 
"'Id at 533 
IBoId at 536 
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heavily on the confessions Lees attorney argued that her confes- 
sion would not support a finding that she was in idred  x n h  the 
murder before or during its commis~ion The prosecutor attempted 

The"tdaijudge rejected Lees assertions that ihe was not ~ m h x e d  
in the murder and relied expreislr on those portionb of Thomas'. 
statement that ~mplicated Lee m planning the murder 

In rhe Supreme Court rhe State of Illinois contended that Lees 
rights under the confrontation clause were not tiolaied because 
Thomas was unavailable and his statement was "reliable e n o u ~ h ' ' . * ~  
to warrant LIS admmion ~ n t o  ex idence In a E-4 decision the Supreme 
Court reversed the comiction, holding that Thomas's statement. a i  
the confession of an accomplice was ' presumpnvel) unrehahle' and 
did not bear sufficient independent 'indicia of rehahility' to over 
come the presumptmn.li7 The Court stated. 

Our cases recognize that [the] truthfinding function of the C o n ~  
frontation Clause 1s uniquel) threatened when an accomplices 
confeision E sought to be introduced against a crimmal defen- 
dant w t h o u t  the benefit of cross-enaminarian As ha5 been 
noted. such a confession "1s hearsa? subject to  all the dangers 
of inaccuracy which characterize hearsar generally hIore 
than this however, the post-arrest statements of a codefendant 
hale traditionall? been viewed w t h  special susplclon. Due to 
his strong motivanon LO implicare the defendant and t o  ex- 
onerate himieif a codefendant 5 statement5 about what the 
defendant said or did are less credible than ordinary h?arsa) 
eridence' 

The Coun also referred to the 'devasratmg" effect of an xcomplice'i 
confession and L t i  ,ole in confrontation 

The Court referred to  its decmon in Ohio i'  Roberts1'" for the pro 
position that if hearsax evidence does not fall xithin a "fmnnl) rooted 
hearsay exception I C  1s presurnptiiely unreliable The Court con- 
ceded that sufficient indicia of reliability could o>.?rcome Ihe 
presumption of unreliability, but felt that such indicia heie not pre- 
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sent m this case167 The mere fact that Thornas's confession w a  @Yen 
voluntarily (for purposes of the fifth amendment) did not bear on 
the mestion of whether Thomas war also free from ' a m  desire. 
motiie or impulse [he] ma) have had either TO mmgate the ap- 
pearance of his awn culpablliry by spreading the blame or to overstate 
Lee's involvement in retaliation for her having implicated him in the 
murders "Lse 

Tne Cout i  also rejected Ilhno~s' assertion that the heanay evidence 
in the case was a simple declaration against penal Interest, stating 
"We reject respondent's categorization of the hearsay involved in 
this case 8s a simple 'declaration against penal interest '  That con- 
cept defines too large a class for meaningful confrontation clause 

"exception" is not "f~rmly rooted." it IS hard to see haw other similar 
statements could be admisnbie. Finaliy, the Court rejected Illinois' 
"mterlocking confession" argument. holdmg that the dlifferences bet- 
ween Lee's and Thomas's confessions were not insignificant IB0 

Lee was a 3-4 decision. and it is uncertain whether It would be 
decided the same w q  today. Two of the dissenting justices. Burger 
and Powell, haw retired, however, so there IS little reason at this pomt 
to question the holding. Note that, once again, there was no reference 
to  Federal Rule of EIidence 804(b)(3) or to any other statutory baas  
on which the trial court could use Thomas's confession against Lee 

t h a n a  showmg;hat the confession was @"en voiuntariliwere re- 
quired to overcome the presumption that such a statement is in- 
herently unreliable and devastanng to  a defendant's case 

before a ju ry  for felony-murder in a gas stition robbery Th; st& 
called as a witness Norbert0 Cruz. an unrelated friend of Eulagm. 
who testified that Eulogio had confessed to his involvement in the 
robber?.-murder. The trial court allowed into evidence the ndeotaped 
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confessmn of Beqamm, m which Beqilmm detailed his and Euloga's 
molvement  m the crime The t n a l  Court instructed the jury to  use 
the confession on15 against Benjamin and not against Eulogio The 
New Ymk Court of Appeals affirmed Eulogds connctmnLhA on the 
basis that the confessions "interlocked" as required byhhrkrr  L,  Ran 
dDlpk lS3 

The Supreme Court rei l e w d  Its decision m mrker stating that the 
plurality in that case follow'ed the rationale of Bruton that the con- 

ing enough to  warrant the constitutional protections of confronta- 
tlan and cross-examination Krriting for the majorit)., Justice Scalla 
rejected the reasoning of the pluralit) m mrle,. sratlng 

In fact. it seems to us that "~nterlocking" bears a pasirirely 
imeise relationship to deiastation A codefendant's confession 
will be relarireiy harmless if the  mcnmmating story it tells 1s 
different from that which the defendant himseif 1s aiieged to 
have told. but enormously damaging f i t  confirms. mal l  essen- 
tial respects. the defendant's alleged confession Quire ob- 
nously. what The interlocking nature of the codefendant i 
confession pertains to  IS not Its liarrnjulness but rather its 
reliabtlity If it confirms the same facts as the defendant's own 
confession It 1s more likely to  be true. Its reliabilit). however, 
ma) be reletant to  whether the confeision should (despite the 
lack of opportunity for cross-exammatmn) be ndmitted os 
m,~dence against the defendant but cannot conceivabli be rele~ 
van1 to  whether. assuming it cannot be admitted. the jurr 1s 
likely to  obey the instruction to disregard it, or t he ju i i ' s  failure 
to  disregard It i i  likely to be mconwauen td leq  

Thus. the Court held that when a nontestLf)mg codefendant s con 
fession 1s nor admissible against the defendant a t  tnal .  the  ron€ron- 
tation clause 1s violated if the confession 1s admitted, even if the con- 
fessions ' 'mterlock' and the jur) 16 instructed not to  consider the 
codefendant's confession against the defendant Scaha's opmman xent  
an TO state that the defendant's o u n  smtement may be considered 
at  trial in determining whether the codefendant's confession has auf- 
ficient indicia of reliability to be directlg admissible against the defen- 
dant .  assuming the codefendant I F  'unaniiable" to  testif> 
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The Court's opinion clearly discriminated between the devastating 
impact of a confesaon and Its reliability. Because an "mteriockmg" 
confession would seem to have a very devastating impact an a defen- 
dant's case, it would need to have the substantla1 guarantees of 
reliability mentioned in Lee to be admitted Thus. again, the Supreme 
Court stated emphaticaily that a statement's reliabihty is not the only 
factor in determining its admissibility under the confrontation clause; 
the  harm It does to the defendant's case. especially when It "inter- 
locks" with rhe defendant's own canfesnon. must be considered. 
Thus. "mteriockmg" confessions no longer automatically qualify for 
admission. 

Finally, the Supreme Court decided Richardson e .Vamhlan the 
same day as Cmt. In that case. Clarissa Marsh, Berqamin W~lliams, 
and Kareem Martin were charged with assault and murder Shortly 
after his arrest, W'llliams confessed. The confession was redacted to 
omit all references to Malsh and all references indicating that anyone 
other than Martin and U'iiiiams participated m the crime?8a The con- 
fession largely corroborated the victim's account of the crimes ex- 
cept that the victim's account mentioned Marsh's involvement 
Specifically, the confession mentioned a conversation between 
Wiliiams and Martin on the way TO the robbery ~n which Martin said 
that he would have t o  kill the victims after the robberylno Marsh 
testified that she was with Martin and \I'llliams in the car on the 
way to the robbery, but did not hear their conversation She also ad- 
mitted to being present ar the robbery, but denied she had helped 
cornmi1 Lt 

The Supreme Court upheld Marsh's conviction. It distmguished the 
case from Bmton on the basis that the statement aganst penal in- 
terest in Bmton was incriminating an its face while the statement 
in this case became incriminating only when linked with other 
evidence?'OThe Court held that when the statement is redacted t o  
eliminate any reference to the defendant and LS not mcnminanng 
on its face, the jury is not as likely to ignore the court's instructions 
that It not be used against anyone but Its maker?'' The Court dld not 
however, say that a redacted codefendant's statement can be use; 
against the other defendant; it only said that such a statement may 
be admitted a t  ajoint trial when thejury has been m t r u c t e d  to use 
Lt only against Lts maker, 

'"481 L 5 1110 (19871 
"'Id at 203 
'"Id at 204 
""Cm 181 L S 81 208 09 Thus the Court adopted rhe ' eiidenriary linkage' ap 

UnifedSt~tes\  Belle 603F2d487(3d O r  1979) 
" ' C N Z  481 L s at 208 

pmachfoBmti,nqueitions See, 
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The Supreme Court cont i i iue~ to  analyze statement5 agamt  m 
t e r m  an the basis that the) are inherently unreliable and not ' fund! 
rooted exceptions to  the hearsq rule They can be used agaimt 50-  
meme other than the declarant only when there has been B spcc~al 
shoking of trustworthiness Signlficantl?. no case involving a r  m 
culpator) statement that WBE to  he used against someone other than 
its maker has passed the Supreme Court 8 qhalifymg test in rhii 
regard A redacted statement ma) be used in a p n t  trial so long 
as it does nor, on its face inculpate the defendant. hut instead re- 
quires ' exldentiary linkage ' to  do so. The jury. howaer  Stil l  must 
be instruired that the statement can he used a i l ?  againir Its maker 

A statement against penal interest 1s not constnutionall) admiasi- 

proiides a tool b) which a prosecutor can attempt to introduce 
evidence that E otherwise canstitutmnall) permissible It cannot 
bootarrap a statement into e\idence mer a confrontation clause oh 
jection. Thus. confrontation clause analbses haied on the language 
of the rules and without reference to case l aw  are mcornplet~ 

As we hale  seen the  Supreme Court traditionally has r i e w ~ t l  
statements against penal interest with special iuspicion holding 
them to be ~nei i tahly w ~ p e c t  The Court deal-I? stated this \le>\ in 
Brufo,il-' and re-emphasized it 111 Lee "Due to his strong matiia- 
tion to implicat? the drfendant and to exonerate himself. a code fen^ 
dant's statements about what the defendant raid or did are less credi 
ble than ordinary hearsay evidence ..J 

The Supreme Court holda a different view of those hearsa! e w e p ~  
[ions, such as former testimony. that are firmly rooted ' The Court 
desires adequate indicia of reliability when thQ hearsa) declarant 
is unmailable LO testify and haa ruled that reliabiht? can be inferred 
w t h m t  more when the hearsay exception 1s firmly rooted Thus 
the Court does nor look far those par twdanred guarantees of 
t rustworthmas 11 requ~res when hearsay exceptions that are not 
firmly rooted. such as statements againsr penal interest are Involved 

The Supreme Court has had the opportunity to  change Its Bruton 
doctrine and approve the  use of statements against penal interest 
both before and after the enactment of the Federal Rules of Evidence 
and the \Iihtary Rules of E ~ ~ d e n c e .  yet rhe Court has declined t o  
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do so. Further, the Bmton Court stated specificails that it was not 
dealing with any recognized exception to the hearsay rule in that 
caselib CalUomza c taught us that the confrontation clause 
and hearsay rules are nut cotermmous; not every violanan of the 
hearsay rules raises confrontation ciause problems. Read together, 
these cases can mean only that the admission of a co-defendant's 
statement against his penal interest is a vmlation of the confronta- 
tion clause The effectiveness of jury msIructions m Bruton could 
be an issue only if  they were meant to cure an underlying ConsTitu- 
tional deprivation Otherwise. Green would hold that the failure of 
the jury- instructions to protect the defendant m Bmfon might raise 
some heanay problem W'ithout a constitutional deprivation. h o w  
ever, that IS no concern of the Supreme Court. 

V. MILITARY COURT DECISIONS, 
MILITARY RULE OF EVIDENCE 804(b)(3), 

AND THE CONFRONTATION CLAUSE 

A .  "CRUCIAL" OR 
"DEVASTATING" EVIDENCE 

A s  part of its constitutional anaissis in nrtually every case since 
Bmfoii, the Supreme Court has examined whether evidence offered 
without the opportunity for cross-examination 1s ''crucial" or 
''devastatmg''I'. A s  mentioned above?7i this IS the only wag to recan- 
cile many of these cases. 

When the Supreme Court decided Mrke? L. Randolph?7g It used 
this analysis to hold that when a defendant already has confessed, 
the admission of h a  codefendant's confession against the codefen- 
dant in a j a m t  trial 1s not a nolation of the defendant's confronta- 
tion clause rights because the admission of the confesaon 1s not 
"dexastatmg" to one who has confessed. byhen the Supreme Court 
oierruled Parker in Cruz i' .\.eeu' Y o ~ l i ? ~ O  It did so on the basis that 
a codefendant's confession that "interlocks" with a defendant's con- 
fession is exuemely "de\astating" to the defendant because it tends 
to shoir that his confession was accurate bVhile one can disagree 
with the results the Supreme Court has reached, one cannm deny 
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that a "devastation" analys~s LS an essential pan  of any decision about 
the admissibilitg of a statement against penal interest 

How have the military courts been performing this 'devastation' 
anal5sis'The Air Force Court of Militarg Re\i.ien undertook such an 
analgsis in Ckited States i BaranLB1 In that case, Baran was tried 
by courmmrtial for rape He claimed that his confessions to having 
intermume with the ~ i c t i m  were admitted into evidence ai thout  su f~  
ficient corroboration and that testimony concerning hearsay 
statements made bl one of his co-actors was admitted m violation 
of the confrontation clause 

In Baran the victim became extremely mtoxcated playing cards 
with Baran and some of his friends She apparently passed out and 
when she w o k e ,  she found she was hat ing intercourse with Air  
man Hawks Eventually she got him to stop She then got up and 
went into the next room where she expressed her anger at Airman 
h e t t i  for the incident She had no idea whether Baran had molested 
her 

Baran admitted to  mm estigatom that he took pmures  of Pasetti and 
the victim having Intercourse. that he had intercourse with the V I C ~  
tim himself, and that he saw Hawks and the victim have intercourse 
as he. Baran, left the room In his statement and at  trial he asserred 
that the victim was awake. responsire and consenting?i2 

Airman Gomez testified for the goiernment about a statement 
made by Pasetti. Gornez testified that he uas approached by Pasetti 
who asked him if he  wanted an easy "f- ' Pasetti told Gomei thar 
Pasetti had a girl m the room and that he was "saitchmg' on her 
Pasetti told Gomez thar the victim had gotten drunk and that she 
initially had insisted that everyone leave the  room when Paretri 
engaged m foreplay with her She voiced no objection however, when 
Baran entered the room and took pictures. Pasetti told Gomez that 

. .  
nous iy  these statements tended to  wove the  victim was too in tox~  
icated TO consenr to intercourse 

Although It upheld Barans Conviction. t he  A i r  Force Court of 
Mihtar) R e i ~ e w  anal l red the history of the admisiibiht> of state 
ments anamst ~ e n a l  interest and the Suoreme Coun's  view of the 
r e q u i r e r k s  i f  the  confrontation clau& The Court stated' 

"119 U J 305 I A  FC \1 R 19841 
' s i l d  at 387 
""M at 596 
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The Supreme Court has stated that ,  a t  ajoint trial, the admis- 
sion "of the lncrimiatlng extwjudicial statements of a nontesti- 
fying codefendant can have 'devastating' consequences to a 
"on-confessing defendant." Although Dutton v. Evans did not 
involve a joint tnal  of co-defendants, the Court, nevertheless, 
again noted that the hearsay evidence in question was not 
"crucial" or "devastating." In our view these references t o  
"crucial' and "devmtating ' mpiy  that the underlying com- 
mitment to truth embodied ~n the Sixth Amendment requires 
analysis of the significance of the specific hearsay evidence of- 
fered When the evidence 1s significant t o  the resolution of the 
issues in the case, the degree of rehabihty reouired far ad- 
missibility must be proportionally higher? 

The Air Force Court of Nilitary Review found Pasetti's statements 
'important" but not "crucial" or "devastatmg." His own admissions 

that he took pictures of and had intercourse with the victim who 
had not acknowledged his presence and with whom he had no prior 
intimate relationship were the primary evidence against him 

This ''devastation" anaiysis is hard to find in the other mhtary  
cases mvolvmg statements against penal Interest. Generally, the 
military courts look for indications of the statement's reliability. A 

pretrial confession was introduced against Diii at trial pursuant to 
Xilitary Rule of Evidence 804(b)(3) No reliability analysis of the 
statement was undertaken. 

Judge Cox, writing for the majority, stated the requirements for 
admission of hearsay evidence when the accused has no opportuni- 
ty to cross-examine the declarant: "We have emphasized than an ac- 
cused ordinarily has a right under the S x t h  Amendment to the Con- 
stitution 'to be confronted with the witnesses against him.' The pre- 
requisites for admissibility without such confrontation are (1) 
unavailability and (2) reiiabdity."186 

Noahere in Dill does one find any discussion of the devastating 
effect of the hearsay evidence. The Dill court acknowledged that 
Statements against penal interest tradmonally have been considered 
inherently Suspect because they are not "firmly rooted ' exceptions 
to the hearsay rule?8' The court found nothing to overcome this 

'b'ld at 602 (elfanons omltted) (quofmg Parker j Randolph) 
" jZ4  M I 186 ( C Y  4 1887) 
,'*Id at 387 (cltafronn amaledl 
"'Id B I  387 88 Howmer ~ientheCaun'srecenf  diacuPrianaf thlsiisvelnUnlted 

Stares Y Wmd, the va-alldifi of IhU underlying a ~ ~ u r n p t ~ a n  11 now suipeet m the militan 
C D Y ~  syptem See infra nates 257-60 and accompammg text 
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presumprion of iinreliabilitg and. because the government failed IO 
offer the co-accused testimonial immunity to  appear and testif) 
found the s t a t m m t  madmissihle?n' 

Dil l  was based solely on the presumed unreliabhty of the stare- 
ment. there was no discussion about the impact the admission of the 
scatemem had on the defendant s case Certainly such a discussion 
would have been 111 order As Judge Sullivan pointed our in his d i s ~  
Sent.ldB the accused i confession was admitted properl) agalnsr him 
at trial A full-blonn "de\astation" anal)bir similar to char found 
m C m z  uould ha l e  been helpful and might have iesultcd in the 
admission of the statemem L7niortunatelg, Judge Sulhxan meid: 
made reference to Cruz in his one sentence dissenr 

In a ja int  trial. the government may make ube of the ro-accuced ? 

statement against the co-accused, even I f  the statement IS m a d m m -  
ble against the defendant While Bmton  teaches that jury LIIS~TUC- 
t iom cannot cure the dep r ra tmn  of the defendant's confrontation 

t' G w e n  I a n  Green and tmo others were tried Jointly for rape Thc 
Court of Military Appeals held that hecause the ipeciiications hired 
all of the defendants and a copy of these charges was ~n posiesiion 
of the coun members Lhe deliberation room. rhe 'wdaction ' of 
one of Green's co-accused's confessions by lining out Gleen 5 "am? 
was Inefiectne TO secure Greens confrontation d a w e  right5 

The Supreme Court reached a contrar) decision in Richrrrdsiiri ? 

.!4arsh,Lq1 a case m which rhe co accused's statement i i a b  redacted 
not just by blacking out the defendant's name but hg eliminating 
an) reference to  her existence Thus, language iuch as ' t h e  three 
of us, ' which has used in Gme,i.lD' is unacceptable The Suprernp 
Courr. haneLer held that properl) redacted statemenr) nra) be ubrd 
in a Joint trial with proper IImltmg LnbtrUPllOnl 

B. THE RELIABILITY ANALYSIS 
In analyzing The ielmbilit) of a statement against  mal intrreit 

militaq courts h a e  focused on the circurnstanceb surrounding the 
making of the Statement In Uni ted  States 1. Garrertly* (heremaftel 
Robert Garrett) the harg Marine Corps Court of \lllltary Renew ey- 
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amined the in-court witness s motive to fabricate as justification for 
prohibmng the use of the statement at tnai. 

Robert Garrett was tried before a court-martial on charges of at- 
tempted robbery, conspiracy to commit robbery, unpremeditated 
murder, and felony murder On the evening of the incidenr, Garrett 
was mvah-ed in a confrontation wnh the victim, Corporal Murphy, 
outside a bar m Japan. After the canfrontanon. Garrett and h a  three 
co-accuseds left the scene together, and hllurphy returned to the bar 
Later that evening. Murphy left the bar, looking for Garrett and the 
others A couple of hours later. Murphy was found dead of stab 
wounds. HIS empty wallet. which had been full of cash earher, was 
found near his body There were no witnesses to the murder and no 
weapon was found 

Over defense objection, Private Weaver, an inmate m the brigwith 
Garrett and his coaccuieds. testified about a conversation he heard 
there between two of the co-accuseds, Lance Corporal Chupp and 
Private F r s t  Class Dadson According to Weaver. Chupp told Dod- 
son: "Hey you better keep quiet about that or we're going to get in 
trouble."184 Dodson then replied. ' F_ that s u  ine. I'm glad we did 
it He shouldn't ha\e been f- around with Garrett.' IgS 

The Navy-Marine Carps Court of hIhtary Review- first extended 
the corroborating circum~tances requirement for exculpatory 
statements against penal interest to mculpatol) statements as weU'o* 
Then it examined the trustworthiness of the in-court wmess. Weeaver. 
The court examined the evidence and found that Wea~er had a 
motive to fabricate his testimony Wearer told another Inmate, 
Private Harris, that he wanted to "get" the people who had 
murdered his fnend. >lurphy!Rr When Harm asked Weaver if he knew 
whether Garrett. Dodson, or Chupp killed Murphy. Wemer replied: 
"No, but they have to have something on them if they have them 
in the brig, because the3 wouldn't put just anyone in rhe brig for 
murder."lga Pnvate Harris also testified that "he (Private Weaver) 
toid me he didn't like the brig and wanted TO get out anyways ( a c )  
and when I was m seg (ac)  and we talked to KIS, UIS told us the3 
could help us if we got anything on Garrett. Chupp or Dodson."lg* 
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the Statement against penal interest in L-nited Stntes c Garrett 
(hereinafter Dornon Gawptt] 2Dz Garrett was trled before a m u m  
martial a i t h  members an charges of adulterv and inderpnt &wmlv ~ ~ ~~~~~ . 
Garrett and Staff Sereeant v went to a mrtv in the mctim's barracks 
room Garretr testlfidd that he heard V k k h g  with the victim. after 
which V called him over to the sleeping area Garrett saw the w t m  
on her bed with no clothes on and, believmg that she deslred sexual 
relal10ns with him, engaged m foreplag and mtercourse with her 
The victim claimed that she was asleep and gave no consent to any 
of these acts She testified that she awoke from a dream m which 
she was engaging in intercourse u i t h  her boyfriend to find she %as 
engaging m intercourse with Garrett 

At trial. after both sides had rested. the members of the court re- 
quested thar v testify. \Then T testified that he did not remember 
the offenses and wished to blot them from his mind, the rr id  judge 
admitted a statement g r e n  b) \- under oath to m\estlgatars The 
Air Force Court of Militar? Review commented on the statemem 
"v had been advised rhat he was suspected of rape. artempted 
sodom). indecent exposure. conspiracy to commit rape and atremp- 
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ted battery; he admitted, at most, to indecent exposure and did not 
m any way, inculpate himself in any of the relatively more serious 
affenses."2"3 

In rejecting the statement and setting aside the conviction. the 
court stated 

It has been consistently heid that a statement a w n  by a suspect 
after advisement of rights wherein he seeks to describe the 
events in such a manner so as to mmimue his criminal Involve- 
ment and. at the same time, inculpate the accused, does not 
possess that degree of reliabiiity necessary to satisfy the re- 
quirements of the Sixth Amendment 

So long as the deciarant takes the witness stand at trial, Callfor- 
nia r. Green2o6 holds that there IS no constitutional error in using 
his out-of-court statement. In California L .  Green the declarant e w e  
a pretnai statement to mvestigat&s in which he said that GreeLhad 
given him drugs. At trial the declarant took the witness stand and 
testified that he was under the influence of LSD at the time of the 
crime and did not recall anything about it.  The Supreme Court heid 
that because he was present at tnai and subject to cms-emmnat ion ,  
there was no confrontation clause nolation. 

The Air Force Court of Military Review's opinion in Damon Gar- 
rett found V's statement so self-serving that it did not possess that 
degree of rehabllity necessary to satufy the requirements of the s x t h  
amendment. Because V appeared at trial and testified to a lack of 
memory in the same manner as the witness in Green. however, no 

quirements of Military Rule of E\:ide& 804(b)(3) wihout theaddi- 
tional complexities imposed by the confrontation clause 

In United States u. Windzo6 the Court of Military Appeals deter- 
mined that a statement was not really against the declarant's penal 

~~~ 

'oBJd at 810 The court commented on the content of the iralement 
Our revlew of >'a statement Eves18 that he 3 ~ m e  that he and the accused 
had been dnnkmg, the) went to the barracks, they came upon B sign on m e  
of the doom staring ' come I" parti m here ' they entered the room and 3a.v 
that the lightr were on and Lhe v ~ e h m  >>as in her bed apparenrl) asleep. he 
exposed hm penis he rhoak the rlcfirn a few rimes after uhich he (Y)  rent 
around a panition out of sight of the i i ~ f l m  and the accused. and when he 
looked back around the oaKlnan he abserred the accused and the i icfim en 
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interest and was therefore inadmissible In that case. the accused 
was tried before a special coun-martial on two specifications of 
distributing methamphetamines Wind asserted the defense of en- 
trapment claiming that the gmernment ' i  informant preisured him 
into selling the drugs Wind claimed that during his naval career he 
never had used drugs and that he had no Contact with any QPP of 
drug transactions except for the two for which he had been charged 

To rebut IYmd'i defense and to  impeach his credibilit) the garern- 
ment introduced the statement Campbell gave to Naval Investigatne 
Seriice agents Campbell claimed thar \Ymd was one of ar least fire 
persons to  whom Campbell had sold methamphetamines Campbell 
aas  absenr without leave at  the time of tnal  and x a s  therefore 
unavailable to  testify At the time Campbell made this statement 
he also i m s  under mvestiganon for drug offenses The defense argued 
that Campbell made his statement to  an interrogator hoping that he 
might receive better treatment if he supplied the names of his drug 
cu%omerz ffind argued that admission of Campbell's statement 
violated Wind's confrontation clause rights. The Court nf hlilitarr 
Appeals stated 

[Kle ha\e  been concerned about reception in evidence of 
statements that .  if wewed cechnmlly, incriminated the 
declarant but 55 hich. in practical effect, probabll benefited him 
A good example of this LS where one co-accused makes s a t e -  
ment j  uhich acknowledge the declarant's Criminal habiliti but 
which make the orhe, co accused sepm much more culpable 2"F 

Finding that the governrnenr had failed to carry its burden to prme 
that  Campbell'a statement \vas against his awn perceired self 
Interest. the  Court of \lilitary Appeals remanded the case to  the 
Yavy-Marine Corps Court of \lihtary Reiierv to determine If th? cr- 
TOT was harmless 

Judge EIerett E opinion in Wind indicates that for a statement Io 
be admissible as a declaration against Lnterest the declarant must 
hare  perceired that it would be against his interest a t  the time he 
made it. [Ijt does nor suffice for admisabilaj that. a t  a later time. 
a judge can conjure up some esoteric theory as to  how in some %vay 
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If we accept that a penon does not make a false statement against 
his penal Lnterest, it follows that he must perceive that his statement 
is, in fact, against his interest I f ,  for example, he does not under- 
stand the significance of what he IS saymg, the logical underpmmngs 
supporting his statement's reliability do not exist Conversely, ii he 
makes a statement that ,  because of a mistake of law. he incorrectly 
thinks incriminates him. logic dictates that his statement 1s worthy 
af belief 

Certainly, Judge Cox's objective test is easier far a trial court to 
use. It simplifies the process of appellate review because 11 amids 
a factual inquiry into the state of the declarant's mind That inquiry, 
however, almost always u~ill be part of a larger examination of the 
facts surrounding the statement. Thls could be done by the tnaljudge 
in an article 3Qa evidentiary hearing before the judge determines 
the statement's admissibility The difficulty of applying Judge 
Everett's test LE relatively m m m  and the test reveals the declarant's 
State of mind to @ve an accurate picture of whether he really thought 
he was harming himself. Thus. it should be adopred. 

BaranZLL provides a model reliahdrty analysis. Airman Pasetti made 
statements to Airman Gornez in the hallway of the victim's dormaory 
indicating that the victim of a sexual assault was too intoxicated to 
know what was going on The statement was offered to rehut Baran's 
c l a m  of consent 

When the Air Force Court of Military Renew examined the ad- 
missibility of Airman Pasetti's statements. it discussed a number of 
factors that tended to support their reliability. F m t .  Pasetti's 
statements were made at the time and place of the cnme, he was 
not in a custodial setting. The content of the statements gave no in- 
dication that he was trying to shift blame to Baran Second, the 
statements were actually against Pasetti's penal interest Third, 
Pasetti had personal knowledge of the events he was descnbmg. 
Fourth. the nature of the statements negated the p o m b ~ t y  that they 
were tainted bi  faulty recollection. Fifth. the deiense's cross- 
examination of Gomez. who testified as t o  what Pasetti s a d ,  pro- 
vided ample information from which the factfinder could evaluate 
Pasetti's ability to obsene  and relate the eyents to which his 
statements made reference Sixth. Pasetti's statements xere cor- 
roborated by the victim's testimony and by that of Gornez als 

Haw the statement was obtained can hear directly on Its reliabili- 
ty. Statements given to imestigators may be suspect even when the 
declarant 1s not under mvestigacmn and when his statement IS not 

"110 M J 585 (A FC M R 19841. see myra nolei 181-184 and accompanying text 
""Bnra,~ 19 M J  at 602 
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against his penal interest. An example of such a situation can be 
found in i i t t e d  States 1 Hines j 1 3  The defendant was tned before 
a general court~martial for numerous sexual offenses aganst  his  step^ 
daughters Hines' wife and stepdaughters refused to  testif? against 
h. 80 the  government offered as evidence their itatemems in m hich 
they described Hmes' offenses m derail to inwstigators.214 The Court 
of 41ihtaq Appeals was concerned about whether such statements 
g ~ e n  to investigators were obtained m such a way that the purposes 
of cross-exammation were served The Court of bI~litary Appeals 
found that  the trial C O U T ~ ' S  admission of the stepdaughter's state- 
ments pursuant to 4lihtan- Rule of Evidence 804(bN5)'s residual hear- 
say exception was error. The court stated 

Since \lcNeal's (the mvestigator) questioning IS proffered as a 
replacement for cross-exammation. *.as 11 equvalem to cross 
exammation? In other words wa5 McSeal as zealous at uncover 
m g  the weaknesses m the prosecution's case as defense 
counsel would have been? Was he intent an explanng all 
possibilities of reasonable doubt as to guilt, or was he. m e f ~  
fect, content with making out a prima facie case?21o 

" "  . "  
IS reliable enough to be an adequate substitute for cross-examination 
Its concern about uherher  an mestigatar's questioning is an ade 
q u a e  substitute for crass-exammatmn.Z~T however. is not unique A 
technique in which the Investigator paraphrased an ex parte s ta te  
ment uas found unacceptable in Cnited States 1: Cordem 21/ 

Finally, the Army Court of Military Review examined the indicia 
of rehabiht? surrounding the taking of a statement by an investlgatar 
in L"ifed Sfates r Beifteld Belfield was tned before a general 
court-martial on a charge of rape He and four other soldiers were 
involved in the  incident with PUT H .  the victim 

One of rhe co accuseds, SP4 \+bod. inten iewed b) investigators 
after he waived his rights He gave a sworn statement in which he 
incriminated himself and Belfield m the rape of P1.T H Although 
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the Army Court of Military Reviews opinion does not detail most 
of the facts in the mcidenc, the court held that U'ood's statement 
was consistent with that of the victim and of the only eyewitness. 
Certain additional damaging information mas contained in Wood's 
statement, such as that Belheld's zipper was unfastened and that 
Belfield's erect penis was exposed immediately before Beifield as- 
sumed a horizontal position over the victim U'ood's statement w n t  
on to explain that he assumed that Belfield had accomplished 
penetration because Belfield later s a d  he needed to wash lus penis.zzo 

Because Wood's trial was pending, h e  refused to testify against 
Belfield. The Army Court of Military Review examined the facton 
chat it thought escabiished the reiiabiiity of Wood's statement The 
court rejected the government's argument that Wood's statement 
possessed indicia of trustworthiness merely because it was sworn, 
written, and voluntary. The court required "an independent s h o w  
mg of the trustworthiness of the specific allegations against 
[ B e i f ~ e i d ] . ' ' ~ ~ ~  The court also noted chat the tnaljudge made his deci- 
sion about the admissibility of the statement at the end of the govern- 
ment's case-In-chief. Thus, the trial judge had before him "[ajll of 
the evidence that could have independently demonstrated or con- 
tradicted the trustworthiness of SP4 Wood's statement."222 

The appellate court observed that U;ood's statement was not the 
product of a n  investigatory "technique" and that the investigator 
did not suggest a theory of what happened: rather, Wood made his 
statement "right off the top.''123 Further, the appellate court did not 
believe Chat Wood's statement tried to minimize Wood's culpability 
at Beifieid's expense. Indeed. Wood's statement exonerated one of 
the other co-accuseds. Of course, although the appellate court did 
not mention it, Wood's statement described events he actually saw. 
and was not a recitation of second-hand knowledge 

While the analyses in these cmes might appear dissmlar, they have 
much m common. In determining the statement s admissibility, these 
cases focus on the facts surrounding the making of The statement 
against penai interest and on the statement itself In doing so. they 
lead the trial court t o  invade areas such as the assessment of the 
credibility of witnesses and the weight of the evidence, that tradi- 
tionally have been the province of the factfinder This is more ob- 
vious in Rahert Garrett, a case in which the appellate court subs ti^ 
tuted itsjudgment for that of the factfinder in d e t e n n m g  the credi- 
bdity of a w~tness. It IS also true in Damon G a r e t t  and Wznd. how- 

2'"ld at 520.21 
'",Id at 631 

"",Id Bf 621 22 
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ever, cases in which the court substituted its judgmenr for that of 
the factfinder ~n determining the behevabihr) of a Statement In 
Hines and Beifield the  appellate Courts emmined the mest igator)  
"technique" mrolred 1" taking the statements Arguably, all of this 
ewdence 1s well within the abilitr of most factfinders to evalua~e 

These analyses are not necessar~lg a r o n g  If the courts were per 
forming the deiastation analgsis discussed aboie  2 a /  hoireier rhey 
would also have I O  focus on other facts that would not merel) cor- 
roborate the beliexabhtg of the statement against penal interest. 
but that would tend to prove mdependentlg mhat the statement 
asserts Obviously If  independent el  idence tends to  prove the saiiie 
facts alleged in the statement against penal interest. rhe derasra- 
tion to the defendant probably *ill be minimal and the admission 
of the statement u.111 not \mlare his confrontation clause riehts Fur- 
ther, 11 would strengthen the ~ ra t emen t  s reliahhty. I ron~a l l ) .  
Military Rule of Evidence 804(b)(3) requires such corroborating cir- 
cumstances when an exculpatory statement against penal interest 
1s offered in evidence 

C. THE REQUIREMENT OF CORROBORATION 
Military Rule of EIidence 80?(b)(3) proiidei that "[a]  statement 

tending IO expose rhe declarant to criminal Iiabilit) and offered to 
mculpats the  accused IS not admissible unless corroborating cir 
cumstances clearly indicate the trustwonhmess of the statement 
An examination of the leaslatwe history reveals that this corrohora 
tmn requirement was a creature of pohtical necessit) There ~b no 
log~cal reason to explain why the gmernmenr's witnesses should be 
considered more reliable than those of the defense Indeed the 
government has many more ways to  induce persons I O  testif? false 
ly than does the  defense 

Some courts have grafted a corroboration requirement oilto the 
rule for inculpator) as well as exculpator) statements against penal 
interest Perhapi the mosr wellLknoan case IS Lhited States t 

Aluarez m7 

me Alvarez court conceded that no express provision of the federal 
m1822b requires corroboration of mculparoq statements against penal 

accomBall?lllg text  
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interest. but cited the legislative and case-law history as support for 
its conclusion that such statements also must be corroborated.22o The 
court relied on the Senate report's language indicating the Senate's 
desire to  avoid codifying the constitutional principles found In 

as evidence that Congress m e n d e d  the courts to define 
the limits of Federal Ruie of Evldence 804(b)(3) 

The court then reviewed the case law t o  decide that the mission 
of the confrontation clause IS to "advance a practical concern for 
the accuracy of the truth~determining process in criminal trials by 
assuring that the trier of fact (has) a satisfactory basis for evaluating 
the truth of the prior statement."'231 Citing Lhzted States t BarrettZ3* 
and L'mted States 2) H O ~ O S . ~ ~ ~  the court held that the standard for 
inculpatory statements requires "clear" corroboration.294 Finding 
none, and finding the prohibited evidence "crucial" to the govern- 
ment and "devastatmg" to Aivarez.2A5 the couri reversed his 
conviction. 

The Narr-Marine Corps Court of Military Rei  iew followed the lead 
of Aluare~mRobe-t Garrett 238The Robert Garrett court also examin- 
ed the legislative history of Military Rule of Endence 804(b)(3). It 
held: 

The fact of legislative omission of a parallel test must be filled 
by this court to equate with the holdings of the Supreme Court 
in Chamhen II .MisSix i~ i  and DuttOn that the statement must 
possess ' lndiaa of reliabhty" p m r  to admission We therefore 
hold that the admissibility of Lnculpntory statements against 
penal interest under Mil. R .  Emd. 804(b)(3) requires corrobo- 
rating circumstances that clearly indicate the trustworthmess 
of the statement 

Similar holdings can be found by one panel of the Army Court of 
Military Review m Knzfed States u and i'nited States 
II vasquet.23n 

"12538 FZd 244, 253 Ilsl Crr 1876) 
'%73 F i d  1111 1116 (8th Cir 18761 
"~Alinrez.  564 F 2 d  at 702 
'Jalld at 702 n IO 
*J'Rabrrt Gamli. 16 >I J al 846. see mpra notes 183 201 and accompanying text 
Ls-Rabprf Gnmff  16 I J ai 846 (emphailr in ongn;ll) (citations omitredl 
"'16 Y J 766 (A C >I R 18831 
1"oL8 >I J 668 (A C M R 1984) 
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Another panel of the Army Court of Military Review took the  op- 
posite view m Lhited States F .Vutter240 The issue in that case u a s  
the admissibility of a statement against penal interest to  a fellou in- 

roborate Nutter's c h n  c&fession to  the same inmate Because the 
perpetrators wore masks. these statements were the  pnmar) 
evidence agamsr Sut ter  

We agree that statements against penal interest which are  of^ 
fered to  inculpate an accused must be accompanied by C I T ~  
cumstances which indicate the trustworthiness of the  state^ 
ment ,  but only because the  Constitution requires indications 
of the trustworthmess of aliy statement w h c h  1s offered against 
an accused without affording him an opportunity to confront 
the declarant.*i2 

The court then held that "firmly rooted' hearsay exceptions ipso 
facto bear such adequate indicia of r e l~ab i l i t ] .~~~  While the Court 
acknowledged that the penal merest exception is regarded bg many 
as a rule of recent origin, it held that  this 1s an historic "anomaly" 
and that  Lt should be regarded as "firm$ rooted ''2a1 Thus, because 
the statement was against the co-actor's penal interest, "it's admis 
sion was not dependent on the availability of additional carrobora 
tion, independent or 

In BelJteld~4n the Army Court of Mihtary Review seemed to step 
back from Its sweeping az8ertion that all Statements agalnsc penal 
interest automatically pass constnutional muster' 

While such a statement 1s categorized as a declaration againsr 
penal interest for hearsay purposes (see Manual for Courts- 
Martial, United States, 1984, Mil. R. Ewd. 804(b)(3)). the  Su- 
preme Court has rejected this categorization as owrbroad for 
Confrontation Clause pu rpo~es  Accordingly, ue likewise "de- 
a d e  this case 8s involving a confession by an accomplice which 
~ncriminates a criminal defendant ' ' 2 4 T  

* * y 2 2  \I J 717 (A c hi R 18861 
""Id at 729 
s'sld at 731 (emphasis in the angmall 

iclrlng RoCrls 448 K S 561 
"'id 
""Id 
"4624 Y J 619 ( I C  If R 1987) W Y  supra notes 219 23 and accompanyine text 
""24 >I J 619 620 n 2 (.a C M R 1867  (quoting Lee L l l l i n ~ i ~  476 L S 530 (10861) 
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The court, however, did not reject the reasoning of .VutW. 

The Court of Military Appeals seemed to settle the issue of cor- 
r o b a r a t m  m DL11 a m  The accused was tried before a court-martial 
on charges of receiving stolen rifle ammunition and recervmg stolen 
grenades. The accused's eo-actor gave a confession to authorities. 
and the g o v e m e n t  intmduced it into evidence without any rehabih 
ty analysis by the trial court.z4g 

The Court of Military Appeals discussed the use of statements 
against penal interest by the government as a "rather new 
phenomenon as such have traditionally been held inadm~ss~bie."aso 
Quoting from B7uton,zi1 the court stated: 

[ q h e  post-amst statements of a codefendant have traditionally 
been viewed with special suspzczon Due to his strong motiva- 
tion to Implicate the defendant and to exonerate himself, a 
codefendant's statements abaut m-hat the defendant said or did 
are less m d i b l e  than ordinary hearsay evidence.252 

The Court of Military Appeals went on to hold that because a co- 
accused's statements against penal interest are "presumptwely 
sumect.''153 the" do not rest u m n  the solid foundations envisioned 
in 6hia e That case'heid "firmly rooted" heanay  eucep- 
tmns to be admissible without other indicia of reliability. The Dill 
court held that Statements against penal interest are "of recent 
derivation and are not 'firmly rooted' exceptions to the hearsay 
mie.''2s6 After Dill it seemed clear that military courts would have 
to begin the analysis of whether a statement against penal interest 
is admissible fmm the premise that it IS presumptively unrehable and 
that smcial marantees of trustworthiness bv way of corroboration . "  
would be required. 

The premises that seemed settied by Dill were called into ques- 
tion by the Court of Military Appeal's recent decision in Wind.z66 
In that case, the statement of a drug dealer-who was under in- 
vestigation himself-that he had sold drugs to Wind was admitted 
at trial to rebut Wind's assertion that he never used d r u B  other than 
during the incident for which he was charged 
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Judge Everett wntmg far the majority for the Courr of \lilitar) 
Appeals. held that eridence such as former restimany which fits m~ 
TO a ' well established" hearsay exception usually IS admissible 
without corroboration or any specific demonstration of t ru rwor -  
thlness z'. He recognized that. a t  common law a Statement against 
penal mterest was inadmissible Citing Chumhers 1,. Yississ ippi  15* 
he declared that the rule that allolr-ed a statement agamst pecumar$ 
interest to be admissible whik prohibiting a statement against penal 
interest had been criticized severe$ He then w m e  

In our \ ~ e w  the lationale for admirung the declaration againit 
penal interest 1s at  leas^ as strong as that for admitting a declara- 
tion agamsr pecuniary interest Therefore we shall treat such 
declarations as coming ai thin a ''me11 established exceprian ' .  
and such declarations may be admitted m evidence without the 
Government's afferiiie corroboration or indeoendent er idence 
as to  the reliability o? the  declaranon.z5@ 

This post hoc T ~ L L S I O L I  of the common lax runs afoul of Supreme 
Court precedent and creates problems. It is B measme of the 
weakness af Judge Evererr's opinion that he cites Chambers for the 
propasinan that the prohibition of the use of statements against penal 
interest has criticized sererely Chambers mrolred the use b> the 
defendant of an ezcalpatory statement agamsr penal interest 
Chambers presented none of rhe confrontation clause problems that 
were discussed m Bmtnn  Rather It dealt with a defendants  due 
process right to  present evidence in his own behalf 

' 

Judge Everett s opinion wishes into ex~stence what the ~ o n i m o n  
law did nor create He sneeps away near11 a century of case law with 
the statement rhar. in the courts  weir.. the  rationale for admitting 
statements against penal interest IS at  least as strong as that for ad 
mitting scatemems against pecuniary interest This r 
trary to the analyses m Lee L- I l l ~ n o i s ~ ~ "  and C m z  
which assumed that statements against penal interest are presump- 
tnely unreliable and which discussed u hat mould he sufflclenr ' ~n 
dicia of reliability' for their admission 

It also ignores the theoretical underpinrnngs of Ohro t Rriberts 
"Rrmly rooted' hearsay exceptions are admissible mer ronfronta- 
tion clause abjections because they w r e  part of the common law 
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when the constitution was created and LI IS assumed that the framers 
had no intent to eliminate them. Further, the courts have had ex- 
perience with them. and they have a history of reliability. That is 
not the cme w t h  statements againsr penal interest The Supreme 
Court emphasized their inherent unreliabiiity in Bruton and Lee 
when it could ha\e found them "firmly rooted."263 

In his concurring opinion in Wind, Judge Cox does not go a i  far 
as Judge Everett. Judge Cox wuhed t o  make It clear that a hearsay 
statement must be reliable to be admisable over a confrontation 
clause objection *ai He cited Cmm for the propasition that "[mlere- 
iy labelling a statement as a 'declaration against penal interest' is 
not enough. This IS particularly t rue of confessions of co-adventur- 
en.''166 Thus, it seems that Judge Cox would require the reliability 
analysis that Judge Everett finds unnecessary Judge Sullivan has 
shonn little inclination to get involved in this area,2es so the issue 
of whether mculpataly statements agalnst penal interest require cor- 
roboration h i l l  remain unsettled until further Supreme Court gui- 
dance or until someone on the Court of Militar) Appeals changes 
his mind. 

The Air Force Court of Miiitaly Renew examined an exculpatory 
statement against penal interest in Liitted States 0. Warner 
was tried before a general court-martial for wrongful use of cocaine. 
At tnal, Warner testified that he had visited a cnilian friend named 
Johnnie Andenon before each of two times that he had submitted 
urine samples that tested positive for cocaine Warner denied using 
cocame, but thought that his friend might hare  placed some of the 
drug in drinks consumed by Warner. 

Warner offered the purporred affidavit of Anderson, which sup- 
ported Warner's coqecture that Anderson had piaced cocaine in 

the trial court sustained the government's objections to It 

In affirrnmg the trial court's decision the Air Force Court of 
Military Review cited L X P 8  far the proposition that a Statement 
against penal interest is presumptively suspect and 1s not ipso facta 
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rested with guarantees of relmh~iity.26e Thus. the rule requrei cor 
roborating circumstances of trustworthiness for the statement i  ad^ 
mission The Air Force Coun of Military Review obsened that the 
affidavit lacked any factors clearly mdicatmg Its trustoarthiness ir 
bore the signature of a notary public m Xaym County Mlchlgan 
far removed from Andenon's sumoied residence m \Vahmmnn D T  

~~~1 ~~ 

.4ndenon's and the notary's signature appeared above a page and 
a quarter of text addressed To Whom It May Concern." and rhe 
document was otheririse unsigned and undated 27" Obviausl) the 
statement was highly suspect 

The Air Force Court of Military Review rm? careful to acknowledge 
that  ' [tjhe government's ability to  confront potential defense 
hitnesses probabl? does not raise an issue of amilar Constitutional 
dimension to  the ability of an accused to confront his accusers ? ' I  

The court declared. however that "basic standards of reliability con- 
cerning declarations by those not present in court ~ U S I  be ob- 
served."?" 

Warner highlights what could be a problem for defendants who 
wish to present exculpatory statements against penal Interest. Roberf 
Garrett and Robtnson adopted a corroboration reqummenr far in- 
cu Ip~ to ry  statements on the basis that rhe confrontation clause re- 
mires this for hearsar excentions that are not ''firmlv roored DzI1 " .  
called these statements "Inherenth E U S D C C ~  ' Wbrner however re- 
quired corroboration for an exculp.&or).'statement against penal ~ n -  
t e r e s  not because of any constitutional directire but because of 
the requirements of the eridentiar? rule Thus, the reasons for cor- 
roborating exculpatorr statements are not necessarily the same as 

standards of the confrontation clause 

Unfortunatels. The Court of \Ihtary Appeals' decision in Lnzted 

rights and confessed orally and in writing to uiing drugs with 
Arnaro. one of his civilian co workers Amara confessed to prmidlng 
drugs to Kontinen. Koistmen's con\~ct ion was affirmed an the basis 
that the t w o  confessions interlocked n 

' i lCinmrr 2 5  \I I II 740 
'."kl iif :ill 
'.,id at  i i l  
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Dicta in Kotsttnen. leaves the impression that the Court of Military 
Appeals 1s undecided about whether to require corroboration of an 
Inculpatory statement against penal interest, although the c o w  wiii 
require such corroboration far an exculpatory statement 276 Judge 
Cor's opinion ~n Koistinen adverts to the recognition by the drafters 
af the rule of the potential for fraud m exculpatory statements 
against penal interest and acknowledges that some courts h a w  
adopted a corroboration requirement for inculpatory statements. 
Judge Cox went an to note "Even if that be the lauz, (referring to 
the corroboration requirement for inculpatory statements against 
penal interest) appellant's confession here abundantly satisfied such 
requirement ''Z~r 

Judge Cox's dicta in Kozstinen 1s a step back from his opinion m 
Dill. In discussing the reliability of a post-arrest confession by a co- 
accused, Judge Cox wrote in Dill. 

The reason for these precautions IS that ' the post-arrest 
Statements af a codefendant have traditionally been viewed 
with spend suspicion. Due to his strong motivation to implicate 
the defendant and to exonerate himself. a codefendant's 
Statements about whaT the defendant said or did are lesscredi- 
ble than ordzmry  hearsay 

It is dlffxult to reconcile this language with that written by Judge 
Coxamere fifteen months ia te r inKais t im Quotingfrom Hines,?78 
he wrote: 

For confrontation purposes, the sratement must be 'marked 
with such trustworthiness thar ' there 1s no material departure 
from the reason of the geneml rule.' " Similarly, "[tjhe mtionaie 
of the [statemenr against interest] rule LS that people are reluc- 
tant To say things against their self-interest unless those things 
happen to be the truth." Hence such statements prowde a 
"guarantee of trustworthiness;'2'9 

Because the inculpatory statements against penal interest in both 
Dill and Koistinen were given by co-actws to law enforcement 
authorities h h o  w-ere investigating the crimes, one 1s left wondering 
why Judge Cox's v i m  of such statements seems to have changed 
so dramatically or how the cases can be reconciled 
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The latest opinion m this area comes from Judge Everett in 

In our new. the rationale for admitting the declaranan against 
penai interest 1s at least as strong as that for admitting a declara- 
tion against pecuniar: mterest. Therefore, we shall treat such 
declarations as coming w t h m  a "well established exceptmn", 
and such declarations ma) he admitted m evidence x ithout the 
Goiernment 4 offering corroboration or independent ex idence 
as to  the reliability of the declaration jP1 

As in Dzll and Kozstznen the statement m U'md was given b! a co- 
actor in crime with the accused The W m d  statement was given by 
a service member who admitted to authonnes that he had sold 
methamphetamines to Wind on several occasions The Wind court 
rejected the co-actor's Statement on the basis that It was not truly 
against his penal interest 2dz Thus the Court of M i t a r y  Appeals 
seems to he of the opinion that If  a statement IS truly against the 
declarant's m e r e s t .  It IS admissible without corroboration 

W ~ n d  2 d 0  He xrote  

D. ''INTERLOCKING'' CONFESSIONS 
P a r k  1 RondolphzaA established a rule that when a defendant 

has confessed. rhe admission of his co accused's confession or state 
ment against penal interest in ajoint trial with the accused 1s nor 
constitutional error so long as the trial cmrt gives appropriate 
limiting initructions to the jury that they cannot consider the co- 
accused's confession as e> idence of the accused's guilt The Supreme 
Court reasoned rhat because the defendant also had confessed. his 
co-accused's confession was not "devastating" or 'ciu~ial ' '  enough 
to warrant Its prohibition 

C m z  1, .ku, Yorh?' reversed the holding m mrker Crur held that 
the more the two confessmns coincide, the more devastating the  ad^ 
missLon of the ca-defendant 5 statement that was not subject to rross~ 
examination The C n ~ z c o u r t  held thar the 'mrerlockmg' narure of 
the confessions may bear an whether the co-defendanr 8 confession 
is reliable enough to be admitted as evidence direct11 againsr the 
defendant The mere fact that the statements might 'interloch ' 

however. does not negate the necessity of a derasranon analyak 
Justice Scalia writing for the majorit!. said that merlockmg heara 
an inverse relationship I O  devastation ja5 
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Nineteen months after C m z ,  the Court af Military Appeals d e c d  
ed Koistinen 286 As noted above.2B' Koatmen was tried before an Air 
Force speaai  court-martial on a charge of use of LSD When ques- 
tioned by an investigator, Koistinen waived his rights and confessed 
to using drugs with Amaro, one of his civilian co-workers When 
Amaro was quesnoned, he confessed to proiiding drugs to Koistinen 

At Koistinen's tnal ,  Amaro refused to  testify. invoking his privilege 
against self-incrimination. Because he was a civilian, the military 
had no authority to grant him testimonial immunity. and the local 
United States Attorney's office refused to do so. Over Koistinen's ob- 
jection, the trial court then admitted into evidence Ammo's confes- 
sion. The prosecutmn's case essentially consisted of the two confes- 
sions 288 

The Coun of Military Appeals noted that the trial court Judge held 
an evidentiary hearing into the circumstances surrounding both 
statements and made specific findings supporting h a  decision that 
Amaro's statement was rehabie enough to pass constitutional muster. 
The Court of Military Appeals further found Amaro's statement 
reliable because it "interlocked" with Koistmen's confession 

The Coun of Military Appeals did not exphcitly perform any deva- 
station analysis. The court, however, stated. 

Moreover, "appellant's confession . changes the complexion 
of the case to  a considerable degree," in that "the 'constitu- 
tional nght of cross-examination' . . has far less practical value 
to a defendant who has confessed to the cnme than to  one who 
has consistently maintained his innocence."z8g 

It was particularly disheartening to see the Court of Military Appeals' 
reference to this language from Parker because this riew was re- 
jected explicitly by the Supreme Court m Cmz. Indeed, the Cruz 
majority found that mterlackmg b e a n  an inverse relationship to 
devastation. 

Remember that Cruz involved a joint trial in which the co- 
defendant's statement was inadmissible against Cruz. The issue there 
was whether jury instructions adequately protected Cruz from the 
JUT drawing an advene  inference against him because of his co- 

0ss27 \I J at 280 
" 'Yd at 282 (suarma h r k e i  412 U S  at 73)  (cirauonr omitted1 
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versely, Koistinen found no devastation on t ce  basis of rhe "reduced 
rzlue" of Cr05s-eXamlnat10" 

The Court of Mhtarg Appeals appears to be on tenuous legal 
ground in Koisfimn So Supreme Court case yet has allowed an in- 
culpatory statement against penal interest into evidence The 
Supreme Court vieus them ai inherently unreliable rhe Court of 
Milrtary Appeals calli them "firmly rooted" exceptions to  the hear 
sag rule that are 50 reliable the, need not be corroborated 

If the Court of hlilitary Appeals' approach were correct. Lee and 
C m z  would have been unnecessary In Lee the  defendant's 
boyfriend's confession implicating her also implicated him and.  us 
~ n g  rhe Military Court of Appeals' approach. should hate  been ad- 
misable against her without any corroboration as a "firmly rooted 
exception to  the hearsay rule One could argue that the confession 
i n k e  was supposed to be admissible only against the boyinend. and 
the trial court erroneously used It against Lee The Supreme Cour t .  
hoheier ,  found constitutional error in its use for any purpose and 
specifically declined to  allow its admission as a simple statement 
against penal interest "That concept defines too large a class for 
rneanlngful Confrontatlo" Clause analgsa "280 

In Crur the Court of Military Appeals approach again would have 
found no error because the co~actor's statement 'interlocked" with 
the defendant's Further it would hare  followed Pavker and ruled 
that the value of cross-examining the statement was diminished 50 

by Cruz's confession that there was no error m admitting it 

E.  THE REQUIREmNT OF UNAVALLABILJTY 
For any Statement against penal Interest to  be admissible. Its maker 

must be unavailable as defined m Military Rule of Evidence 804Lal ?*I  

The declarant may be unmailable under >hlltary Rule of Evidence 
804(a)(l) when he has been exempted from temfylng b) the military 
judge on the ground of privilege. This does nor mean rhat the 
declarant simp13 ma, exerciie his rights under the fifth amendment 
and refuse t o  testlfg The Court of Military Appeals expects the 
government to make every effort to  secure the  declarant'? testimony 
Thus. m D1112y2 the  Court of hlilirary Appeals held that. absent a 
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showing by the government why Lt could not grant the declarant 
testimonial immunity, it xas error for the trial court to admit the 
statement.2Q3 Of course. when this is impossible, as It was in 
K ~ i s t i n e n , ~ ~ '  when the declarant was a civilian and the United Stares 
Attorney's office refused to grant testimonial Immunity, the Court 
of Military Appeals has held that the witness was unavailable. Even 
m Kalstinen, however, the coun noted that the government had  con^ 
tacted the United States Attorney's office to inquire about testimo- 
nial immunity 185 

Military Rule of Evidence 804(a)(2) provides that a person 1s 
unavailable I f  he persists in refusing to testify despite an order of 
the military judge to do so. An example of this can be found m 
Hine~.~~~ discussed above 2*7 

Military Rule of Evidence 804(a)(3) provides that a person is 
unavallabie If he testifies that he does not remember the subject mat- 
ter of his statement Such a memory lapse was found in Darnan Gar 
mtt,288 also discussed above 

Military Rule of Evldence 804(aN4) provides that a person is 
unavailable if he or she is unable to be present or to testify a t  the 
hearing because of death or then existing physical or mental illness 
or infirmity Yo military cases have been decided under this rule 

Military Rule of Evidence 804(a)(5) provides that the declarant is 
unavailable when the proponent of the statement has been unable 
to procure the declarant's appearance or testimony at trial by pro- 
cess 01 other reasonable means. The Court of Mhtary Appeals 
discussed this issue in Wind.30o The declarant in Wznd was absent 
without leave, and the government showed that military personnel 
had called local hospitals, law enforcement agencies, and the cor- 
mer's offxe. They had not called the declarant's home of record, 
which was some distance away. 

'sJDzll. 24 M J I 3 8 9 .  aced K m b d  Slate. v blente,  17 \I J 1087 (A FC M R 1984) 
sss27 M J 278 (C >I A 1988) .we supra notes 273-71 and accompa~vlng text 
'##Id at 280 
'sa23 M J 125 i C  $1 A 19861 
*a7Seseo sup70 notes 213 17 and accompanying text 
"snli M J 907 (A F C  il R 1984) 
'ssSee supra notes 202-05 and accompanying text 
p""28 M J 381 IC \I A 19891, se# supra nates 202 204 and aecompanymg text 
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The Wind court made reference to L - ~ i t e d  Stoles t Doug10 
which the court held that a s e r ~ i c e  member who 1s absent without 
lea ie  IS unavailable as a witness. and to L'nited Stntrs L' Ltsotta 
in which that c o u n  held that a fugmve frarnjustice IS unavailable 
In dicta the W m d  court stated 

[Il l  appears from the mihtaryjudge's comments that he too ma) 
have been applying a per se rule that an unauthorized absentee 
ora fugmve from justice may be deemed 'unaYailab!e'' aithout 
any effort to locate him 

Perhaps such a rule suffices insofar as a hearsa) objecrion IS 

concerned. bur LS more questionable with respect to an ac- 
cused's rtght of confrontation 

Thus, vigorous, good-faith efforts must be made by the government 
to locate and immunize the declarant. If necessary. Only if these ef- 
forts fail may the government use the declarant s out-of-court I"- 
culpatory statement against penal interest Astute defense counsel 
will argue that the Wind court's dicta requires the defendant to show 
only that the declarant 1s absent without leave in order to use an 
exculpaton statement and that the extensme efforts required of the 
government to  satisfy the requirements of the confrontation clause 
are not required of the defendant 

Finally, Military Rule of Evidence 804(a)(6) provides that a person 
is unavailable for purposes of the rule when he or she 1s unavailable 
pursuant KO article 49(d)(2) Generally this tgpe of absence IS due 
to military exigencies The Court of \!ilirar) Appeals had an occa 
sion to discuss this aspect of the rule in Lnrted States i V m d w  
u.ier30s 

In that case, the defendanr aas tned before a general coufl-martial 
on three specifications of sodomg A t  the government's request a 
wdeataped deposition of one of its nitnesses was taken before trial 
The government showed that the witness was an executive officer 
on a ship that would be at sea on maneuvers at the time of trial. 
his presence on the ship was considered essent~al .~"~ 

In holding the trial court's use of the deposition to be an abuse 
of discretion the Court of H~htaty Appeals noted rhar the ship's trail?- 
m g  had been scheduled for months and was known well m advance 
of trial Nevertheless. there appeared to have been no accommoda~ 
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nan  made in setting the date of the trial so the witness could 
t e s t ~ f y . ~ ~ ~  Certainly, this could have been done, the trial on the ments 
ended two days before the end of the ship's maneuvers.308 Citing 
Cnited States T the Court of Mihtal). Appeals also rejected 
the so-called 100-mile rule as the sole justification for unavaiiabiii- 
ty, because it could result in the routine use a i  depositions in deraga- 
tmn of the normal preference for Ine t e ~ t i m o n y . 3 ~ ~  

While Va'andencier was not a statement-agamst-penal-lnteresr case. 
It, along with the other c s e s  decided under Militaly Rule of Evidence 
804, shows a strong preference m the military courts for live witness 
testimonb- The tenor of ail of these cases suggests that the govern- 
ment will have to show extraordinary circumstances to obtain a rul- 
ing that the declarant of its proposed statement IS unavailable 

VI. CONCLUSION 
To the extent It purports t o  deal with an inculpatory statement 

against penal interest, Military Rule of Evidence 804(b)(3). as wnr- 
ten, cannot be reconciled with present Supreme Court analysis of 
the requirements of the confrontation clause At best, It can be said 
that the rule IS an authorization for the use of such a stalement so 
long as the statement and the facts of the case m which It 1s to be 
used qualify under case law. Unfortunately, because the rule appears 
to stand on its on", lauyers and judges who work with it may be 
misled into believing that the rule p r o ~ i d e s  ali of the requirements 
for admissibility. 

A proponent of a statement against penal interest must show that 
the declarant of the statement is truly unavailable, that the slate- 
ment 1s supported by special guarantees of trustworthiness, and that 
its use in the case rvill not have a ' devastating effect ' or add "sub- 
stantial weight" to the government's case These factors must be 
proved because the Supreme Court tradnionally has preferred face 
ta-face confrontation and has tiewed statements against penal in- 
terest as being inherenti? Suspect and unreliable. This 1s not surpris- 
ing given the motives m y  declarant m@t have to make such state- 
ments such as 10 curry favor with authorities, share the blame or 
obtain revenge against the defendant 

While one might argue that this traditional viea about statemems 
against penal interest was not part of the common law at the time 
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that the sixth amendment was adopted. this view became part of 
the common law in Great Bntam and the United States bg the end 
of the nineteenth centun Until the adoption of the Federal Rules 
of E\-idence in 1973. the  Supreme Court simply assumed that these 
statements were not admissible in a criminal trial In&llr Pook the  
Supreme Court allawed the use of these statements in a cnmmal trial 
prowded the jury was told that  It could not be used agamst anyone 
but its maker. The Supreme Court m Bn'ton saw such a great danger 
that the jury could not follow this instruction that it prohibited the 
use of such a statement altogether 

If It IS argued that the Brutan court did not purport to deal n i th  
recognized exceptions to the hearsay rule. it must be remembered 
that the court did nor see an) such exception when it was dealing 
with a Statement against penal interest The Supreme Court con- 
tmues to hold to  the view that statements against penal interest are 
not "firmly rooted ' exceptions to  the hearsay rule and the Court 
has passed up opportunities to g~ve  them that status To do other- 
wise would be to concede that Congress can change by legislative 
fiat those protections that the Supreme Court has said are guaranteed 
by the Constitution 

Even if one could argue seriously that Congress leasiatnely can 
change Supreme Court precedent. one cannot call the heavy-handed 
way Senator McClellan forced the Addvisory Committee to change its 
views "a careful and studied approach to the problem ' The Mvisan  
Committee had developed the % - i e ~ -  that Inculpatory statements 
against penal interest are prohibited m cnminai tnals after years of 
scholarly study. Senator McClellan's v i e w  apparentl) were devel 
oped in ignorance of controlling precedent after ronwrsations with 
Justice Department officials Thus. 11 is not surpnsmg that the 
Supreme Court continues to decide confrontation clause cases as 
though the Federal Rules of Evidence do not exist 

The judge and rhe laxyers who are mvolred in a case in which 
rhe government attempt5 to  use an mculpator) statement against 
the declaranc's interest must carefully analyze the statement its 
reliabiiit) The c~~cumsmnces surrounding Its making. and the effect 
it will h a w  on rhe weight of the case against the defendant The 
ana lps  nus t  s t a t  551th the assumption that statements against penal 
interest are presumptirely unreliable and must look for particular 
guaranrees of trustwoi thinedi that overcome that presurnptiaii It 
must also examine whether the statement 1s t i d y  against the decla 
rant's penal interest or whether 11 IS s e l f~senmg or blame-shifting 
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Because the statement against penal interest must be examined 
in light of other evidence at tnal ,  a military judge should consider 
deferring the ruling on the statement's admissibility to the end of 
the government's m e  Because the effect of the improper introduc- 
tion of such a Statement 1s highly prejudicial, the  military Judge 1s 
in a better position to avoid a mistrial or reversal If he can rely an 
all of the emdence m the government's case-in-chief to make specific 
findings of fact that support the judge's views on the admasibihty 
of the statement 

T m l  counsel who plan to use such a statement should not forget 
that they must first use the various testimonial immunity tools 
available. The Court of Military Appeals has shown a strong prefer- 
ence for live testimony and requires vigorous governmentai efforts 
t o  obtain it.  Without such efforts, the trial court might not rule the  
declarant to be "unavailable" for the purposes of the rule Trial 
counsel no longer can rely with confidence on the "mterlockmg con- 
fessions" doctrine. counsei must be certain that every statement 
against penai interest that he or she plans to use LS supported by 
guarantees of trustworthiness. Ideally, that would include evidence 
showing the circumstances in which the statement was made, the 
lack of a motlve on the part of the declarant to he. and corroborating 
evidence, if possible 

Defense counsel would be well-advised to object to  the admission 
of virtualiy every statement against penal merest @veri the present 
Supreme Court attitude towards them Defense counsel must try to 
show the court that the statement LS not really against the declarant's 
interest. Defense counsel must be vigilant m making sure the decla- 
rant really 1s unavailable and that testimonial immunity has been 
offered. Defense counsel aiso must place as much evidence as passi- 
ble before the mihttary judge to show why the declarant had motives 
to fabricate or that the witness's memory was faulty When a 
redacted statement is used. defense counsel should rewew Richard 
son u .Marsh. Counsel should make sure the redaction LS not a s ~ m -  
ple hne-through or one that leaves references to other unnamed in- 
dividuals, It must completely eradicate any reference to the defen- 
dant. Finally, even If the statement IS admitted defense counsel can 
s t a  argue to the memben that the statement is unrehable and should 
not be used against the defendant without the benefit of cross- 
exammation 
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SCIENTIFIC EVIDENCE IN 
COURTS-MARTIAL: FROM THE GENERAL 

ACCEPTANCE STANDARD TO THE 
RELEVANCY APPROACH 

I. INTRODUCTION 
by \Ia~or Michael N Schmitt' and Captain Steven A. Hatfield'. 

In courts-martial today. the use of a wide Tariety of scientific 
eridence has become routme. Counsel for either side may offer 
fingerprint or blood type emdence to indicate Identity. Trial counsel 
use chemical analysis of blood or urine to prove recent drug use or 
intoxication' Behm iorai analysis of victims is presented routinely 
as evidence of mpe trauma or battered child syndrome * Truthfulness. 
or the lack thereof, theoreticallr can be demonstrated by PoIYRrBPh .. ~ . 
examinations 
'I S Aa Forre Judge Adduocate General's Carps Currently a Graduate Fellaa at 

lale Law School Formerly assigned as an . A ~ ~ l , f m t  Prafeiior of Law, K S Air Force 
hcadenn 1888 1880 Area Defenne Lounnel Iloremei h B . Belsum 1681-1888 Deou 
0 Staff Judge AdTocare Flarennes A B Belgium 1986-108: -Chiefof Internananal 
L a w  lncirlik A B Turkei 1881-1086, Funded Legal Education Program 1 mverrct? 
of Texai 1891 1884 Chief of Openlional Intelligence lncirlik I B Turkey 1880-L881 

Amrico.Froni thr Colonial Lofhc Wodern Em. 1 USAFA J Leg Stud 138 (19901 

the merabohsm a i  the lndlrldual 

23 M I  61 (C 11 .4 18861 
'EO lnlred States x Carter 26 \ i d  126 IC hl I 1988) Ilnlred States , Whrte 

Osee, e~ . United States > Gmson 21 >I J 216 IC M .A 18871 lmred States L Aberfa 
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The use of other nexer types of scientific evidence someda) may 
become just as routine Apparentlg. scientists can now proie iden- 
tit) 10 nearly a mathematical certainty using DNA analysis.' The use 
of radioimmunoassa) maI)s1s of hair suggests that drug usage can 
be detecred for months. even years. af ter  ingestion As science  ad^ 
vances. ever more creative means of producing evidmce undoubredlg 
will be developed 

In recent years the standard for the adrnissibiln) of scientific 
evidence in courts-martial has undergone significant change This 
change can be described as the replacement of the general accep- 
tance standard with the relevancy approach The purpose of this ar 
tick IS to  examine the development and acceptance of the relexan- 
c) approach in the federal and military courts. analyze its meaning, 
and attempt to provide a working model for its application in courts- 
martial However, before turning to  that approach an understanding 
of Its predecessor, the general acceptance standard. 1s necessan The 
underlying rationale for the general acceptance theory remains a con- 
sideration under the relevancy approach 

11. THE GENERAL ACCEPTANCE TEST 
Since 1023, the admisabiht) of nwel scientific eridence in federal. 

state, and military courts has been gowrned almost exclusively b) 
the rule articulated m Frye v Lhited States ' In that case the FedQral 
District C a m  for the District of Columbia considered the admissibili~ 
ty  of evidence derived from a crude forerunner of the pollgraph 
Whereas the modern polygraph measures several different physiolop 
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cal responses of the subject being tested, the device under scrutiny 
in B y e  was a "monograph:' which measured only blood pressure 
Finding the test to be a novel scientific technique, the court enun- 
ciated a standard of admissibility in a brief, two-page opinion that 
would provide a basic framework for the analysis of scientific 
evidence m the courts of The United States for the next sixty years. 
That standard was announced as follows: 

Just when a scientific principle or discoT-ery crosses the line 
between the experimental and demonstrable stages 1s difficult 
to define. Somewhere ~n the twilight zone. the evidential farce 
of the principle must be recomized and while the C O U ~  will 
go B long way in admitting expert testimony deduced from B 

well recognuzed scientific principle or discovery, the thing from 
which the deduction IS made must be sufficiently established 
to have gained general acceptance in the particular field to 
which it belongs.8 

The court then held that the evidence in question was Inadmissi- 
ble because the "lie detector" that was employed had "not yet gain- 
ed such standing and scientific recognition among physmlogsal and 
psycholoacal authonties."n The &'rye court did not cite authority for 
the general acceptance standard, nor did the court set forth a ra- 
tionale for It. Despite that fact, it was accepted initially without ques- 
tion. Only years later, when the standard was questioned, did courts 
began to defend its application in any comprehensive manner?" 
Several arguments in support of general acceptance were offered 
repeatedly. The most common basis for the test was the  need to en- 
sure the reliability of evidence upon which ajury based Its decision. 
The issue of reliability was, and still is, seen as especially important 
in the area of scientific evidence Although the judge or jury may 
have some innate ability to evaluate the testimony of lay witnesses, 
they probably do not h a w  commensurate ability with regard to the 
complexities of science This relarive inability to assess critically 
scientific evidence LS compounded by a concern that science in the 
twentieth century, albeit ever more incomprehensible to the layman 
has taken on a n  aura of "mystic infallibility."11 

' Id  at 1014 (emphass added) 
*id 

137 



SIILITARY LAX R E V I E K  [\-"I 130 

Thus. rhe pnmar) reason for requiring general acceptance by cx 
perts in the particular field to  which the evidence belongs IS 10 ad- 
dress the potentid for confusion m the face of seeminglb infallible 
scientific evidence and to provide a method far determining its 
rehabilit> What the general acceptance standard does 1s supplant 
judges and la, juries with a 'scientific jury" when issues of scien- 
nfic rellahihty amel i  Thls approach is premised on the view that 
scientists are best able 10 abies5 science Assuming the particular 
e\idence passes muster in the scientific community. rhe fact finder 
need onl) determine the appiopriate weight to  give the  eiidencel' 
Weight issues fall a i thin the natural pur  
because they center on concepts as credibil 
do most factual matters-on the effectiveness of litigators Thus ask- 
1ngjuror3 to handle such issues 1s consistent a-ith all the  other tasks 
the judicial system demand? of them. Additional justificationc for 
the R y e  test include ensuring the exisfenr? of a 'reserve nf experti 

who can crit~rally examine the \alidity of a scientific determma- 
tion m a pamcuiar case and promoting ' uniformit) of deciiion ' I "  

The Frya standard received almost unirenal acceptance although 
application of the standard is not without problems For instance 
some scientific evidence cannot he ascribed conrm~en t ly  T O  a par- 
ticular field of stud? to determine acceptance because the evidence 
may be the  product of an mterdiacqlinary approach \lust iuch 
evidence he accepted generally by all scientific fields That contributed 
to LtS exlstence"l6 

Perhaps an eien more troublingissue raised by the general acccp 
tame approach 1s ahe the r  it 15 the principle or the technque 



18801 SCIEKTIFIC EVIDENCE 

employed in the creation of the scientific evidence that must be ac- 
cepted generally!' A review of the Fry@ decision reieals that the  
court was concerned almost exclusively w t h  the pnnc~ple mvoived. 
Specifically, it found no genera!& accepted nexus between vanations 
m blood pressure and deceptionLB In subsequent years, however, 
many courts deviated from the precise holding in Frye and required 
general acceptance of the technique employing the Other 
controverxes ansmg as a result of the  failure of the Frye court to 
provide a comprehensive analytical framework include the defmi- 
tmn of the term how narrowly or broadly the rele- 
vant field from which general acceptance is sought 1s to be defined.21 
what is necessary to quahf?. as an expert ,zZ and how general accep- 
tance 1s t o  be proven 

111. FRYE RECONSIDERED 
-4s previously noted, Frye was accepted initially without questmn. 

As time passed, however, the general acceptance standard came 

Theterm pnnclple appberfathe raentifx d e s  ortheanerrelled upoonb) xien- 
fistsin deielopingfhe evidence Theferm ' technique refersfofhemeans b) nhich 
t h e  principle is applied For inslan~e poligraphy i s  based on the pmciple that con. 
icmus deception came3 phyaalo~cal s t i e s  that  can be meaured The actual measure- 
ment of the ohvsioloacal chanleS bu the  m l i m a o h  lrielf and the formulatinn of an . .  " I . . " I .  
opinion b) the examiner 15 the technique by which the prmclple IS applied 

,&See Wn-llp F v e ,  293 F 1013 Of coume this ~ o m t  bee; the oueilian of i h e r h e r  
the court  would hare inquired subnequenfly into the rell~bility of the technique If 
the prlnaple Invol\ed had been deemed generally accepted 

~sSe8ffle % Peterson. 39 \Cash App 624,  683 PZd 757 (1985) lo this cme the  couct 
speecifleally noted that the prmciple underlying the Doppler radar speed defector x\m 
not at iswr instead the m u e  s,ms xhether  the machine itself and the  r e ~ ~ l f s  it pro 
duced were reliable 

Wommre United Stares Y Gould. 741 FPd 46. 48 (4th Clr LW41 Icourt reauired 

Jumr Rych&gy, 100 MIL 'L Rei 49. 104 (1983) 
considering scientific eiidence us~ng the h u e  lest, this isme E ~r l t i c s l  Defm- 

Lmg the field too narrowly uould reiulf LO an Inruffmenl numher of expeni Io COO 
~ l n c e  B eaurt that general acceptance existed Far example I" a s e s m g  D U 4  eiidence 
should the field be defined m genetics, ~ ~ ~ u l a l m n  genetici, n i  forensir DN.4 analysis' 
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under greater Scrutiny In part, this was attributable to  the mcreas- 
ingly important role that scientific evidence assumed in recent 
years.?' As the raw number of cases mnvolvmg such evidence grew. 
It was inevitable that pitfalls m the standard would become more 
apparent Yevertheless. despite a trend towards rejecting the seem 
Ing "mystic infallibility" of Fry@ itself. the general acceptance Stan 
dard remains the standard of admissibility in a rnqoritk- of junsdic- 
tmns 2 5  

An apportunit) to  reassess the standard presented itself in the 
guise of the Federal Rules of Evidence.26 signed bg President Ford 
on Januar) 2 .  l Q i 6  Specificail), Federal Rule of Evidence i o 2  
(Testimony by Experts)" was to open the door to a nex approach 
Though the generai acceptance standard had been dogma for fifth 
two ?em, inclusion of the standard or any clearly analogous counter- 
part was conspicuous by Its absence. Indeed. despite the established 
position of Frge as the lead caw in the area of novel scientific 
eiidence. it was not mentioned at ail m the analysis of the rule 

s o n  Thrs case ralier the lmue of rhe the r  nn appellate Cnum should D 

c o u n ' i  decmon on general acceptance uhen a~ a ieni l t  of further Ieoling 

rabably m unaccep 
83-586 88 Stat 1816-48 
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To compound this lack of guidance, the Advisory Committee's Notes 
did not address the issue of whether the general acceptance stan- 
dard survived promulgation of the rules.2e The significance of these 
omissions would soon become apparent to scholars and practitioner? 
alike. Was the standard so accepted as to be assumed part and parcel 
of Federal Rule of Evidence 702,30 or did the ommion indicate that 
the judicial standard set forth had been overruled l e @ ~ l a t i v e l s ~ ~ ~  The 
foundation was laid for a schism in evidentiary law that continues 
today 

In light of the theoretical and practical problems that had plagued 
the general acceptance standard. a number of jurisdictions chose to 

acceptance standard ha: been articular;d *ell and frequenfli  An a~senien Gat the 
standard ref farth in Federal Rule of Eiidenee 702 %ai an attempt on the p a n  of the 
drafren to codd) existing c a  I_ ma) be h bit hard ID s x s l l o ~  &n earl> case that 
struggled withthe competingconiernsabourFryeaUnited Srateii  Bmxn 557 F2d 
541 (6th Cir 18771 1 llimafely the Sixth Clrcurr i o u l d  elect to retain the general he 
reptance Plandard Ar &sue inBmiiii ~ h . t h ~ a ~ f e m p r e d a d m i r i i a n o f  erldenre bared 
on ion mlcroprobic analyni--a process that measures rhe element content of hair 
samples bpeclflcalli f e s r lm~ni  relaring to the P O Y ~ C P  of ihree hain found on B bof- 
fleneck at the site of a firebombing *as challenged The court began ir i  analysis br 
noting the trend tonards relaxed admiaiion since the promulgation a i  Federal Rule 
a1 Eudence  i o ?  I1 further noted that neneral acceofance I" the relevant scientific 
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reject 11 in faior of a less demanding approach That approach ha, 

away with the treatment of notel e\ldenie aa a sepalate 

dard marked a retreat 10 the pre-F~ye era of adrniiiihility Rrleran- 
cy wa, a rcrurn tc, hasica-argualil?. d return of fact-finding to the 

nceptb such as prohatire \ d u e  pre 
hould now sene  to ihape thp ad 

missibility mquir? Ih This 15 not to iuggeir that thebe concepti plased 
no role in the general accepranre analysis However they were n m  
to emerge from the hackpound to supplanr the nonlegalisric inquiriei 
of the ' m m r i f i c  j u r ) " ' ~  
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would quickly become the lead case 
cited by relevancy advocates The fact pattern of Dou,ning is 
fascinating At issue in this fraud case was whether the defendant 
was a con man who had calied hunself "Reverend Claymore" Twelbe 
eyewitnesses testified that the defendant and Reverend Claymore 
were one and the same. The defense called an expert witness on the 
unreliahilit? of eywi tness  testimony Relying on the "helpfulness 
standard of Federal Rule of Endence 702,38 the Third Circuit refused 
to permit the defense expert to take the stand. 

Lkited States 2. 

A re?iew of Doznzny indicates that the coum was primed to  re- 
ject Frye by relying on the text of the Federal Rules As the D w n -  
tng coun recognized. the eight years since the promulgarion of those 
ruies had wnnessed a plethora of suggestions on how novel scien- 
tific evidence should be treated Among the possible approaches CII- 
culating at the time were the following reasonahie scientific accep 
t a n ~ e . ' ~  a preponderance standard for cnrnmal defendants a i t h  a 
beyond a reasonabie doubt standard for  prosecutor^,^^ established 
and recognized accuracy and reliability.'2 and a relevancy pre judm 
approach that shifts the inquir) to weight once relevancy 1s estab- 
lished Rather than adopting one of the new approaches that had 
become the focus of attention. however, the court chose to fashion 
Its own analysis of the mies This LS not to iuggest that the court 
rejected the v a ~ i o u i  alternatives out of hand Instead it noted the 
underlying considerations of those approaches and then looked to 
the Federal Rules of Evidence for resolution of the dispute Indeed. 
even the Fvye standard played ~ o m e  role m the couTt's new approach. 

For the Third Circuit, the derivation of an appropriate standard 
necessarily was rooted in the broadness of the relevancy rules- 
Federal Rules of E\idence 101~403 Cnder the rules. essentially al l  
evidence 1s admissible unless I t  1s irrelevant, undulr prejudicial. or 

l i i .53  F 2 d  1224 (36 in 18851 
'#Id  at 1226 
"'S Salfiburg and K Redden Federal Ruler of E ~ l d e n c e  Vanual452 ( Id  ed 18b2) 
"Giannellr. mpm note 23 at 1248.50 
"Stare \ Temple 302 N C 1 373 S E 2d 273 (1881) 
"L'nlrer States s Vilhamr. 583 F Zd 1194 l2d Clr 18781, (111 drnied 138 U S  I l l ;  

"Dvunzng 753 F 2 d  ai 1?82-35 
119791 Stare v Hall 387 '5 Ld 80 Iloua 1980) 
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otherwise specifically excluded.4i Bg contrast. evidence evaluated 
using the Frye standard could be excluded even if It was both rele 
vant and not prejudicial This would occur in situations m whlch the 
scientific CommUniTy had nor get passed collectne judgement on the 
process Involved Reduced to  basics. the two approaches represent 
an inherent conflict between the search for truth and the goal of 
fairness m our legal system If the goal is truth. then evidence hav- 
m g  any hearing on the fact in issue should be adrnisnble so long as 
it IS not so unreliable as to grossly mislead the facr finders The 
broadness of the relevancy rules clearly fosters this goal. J u s t m  is 
safeguarded through litigation as to The appropnate welght to be 
w e n  the evidence On the other hand. the F v e  approach searches 
for fairness Uimg the F?y.yp approach, courts are w-illing to sacrifice 
evidence that might he dispositive so as to preclude any possibht) 
that unfalr--l.e.. Scientificall) unrehahle-eiidence might come 
before the fact finders The safeguard 1s to be found in science, not 
law As a result, the scientific jur, takes center stage. and Iitigatmn 
focuses on admissibility Thus, a natural conflict exists hetween the 
central premise of rhe relevancy rule5 and that of 

Interestmgly the court could have avoided the apparent conflict 
between relevant) and Frye simply by holding that. given the failure 
of the Federal Rule of Evidence drafters to ' overrule" spec~f~call: 
the general acceptance standard, Federal Rule of Evidence 702 111~ 

corporated Frye Again this would have been inconsistent w r h  the 

.'Fed R E i i d  401 Releiam eiidence nieani an) eiidence haiing an) fendencj 
to make the existence of am fact that 1% of consequence 10 the defemination of the 
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broad nature of Federal Rules of Evidence 401-403. However, the 
drafters arguably contemplated this inconsistency by noting that 
evidence admissible under the relevancy rules nevertheless may be 
excluded by the terms of other rules of e v i d e n ~ e . ~ '  In light of the 
asserted dangers of "mystic infallibility" posed by novel scientific 
evidence, a detour from the pnncipie favoring admissibility might 
have been justified. After all, truth 1s most often the victim of un- 
fairness. Thus. the  broadness of relevancy logically did not demand 
the  death of Frye. 

Rather than arguing that Frye had been rejected outri@.t, the 
Doz~ning court took a umque approach by concluding that,  although 
the codification of eiidence rules "may counsel m faror of a reex- 
amination of the  general acceptance standard;'4s Federal Rule of 
Evidence 702 neither incorporated nor repudiated Frge  This very 
unusual analysis was based on the theory that because the draftem 
must have been aware that Frye was ajudicml creation. the failure 
to condemn ''such Intentniai judicial ruie-making"4g in the rules was 
to  be read as a mere invitation to reconsider the In other 
words, the Third Circuit was suggesting that drafters intended the 
courts to address the LSSW in a case-by-case fashion The flaw in this 
analysis lies in the nature of the drafters task If they had been ~n 
the process of drafting nonbinding rules, deferring decision on par- 
ticular issues to the courts of differtngjurisdictions might have made 
more sense. However, the draften were developing binding rules for 
an  integrated system of courts. Nevertheless, the Downing court 
seemed to be suggesting that the drafters of the Federal Rules of 
Evidence were willing t o  countenance splits among federal courts 
in their approaches to novel scientific emdence If the development 
of rules of evidence was to be left to the judiciary. one must wonder 
why the  drafters bothered to take on their task in the  first place. 
Was piecemeal Uniformity satisfactory to them? Surely, this would 
represent an unusual method of codification Arguabiy, the Dozn 
ing court was inviting reconsideration-not the drafters. Xieverthe- 
less, given the  court's interpretation of the omissions, the msue of 
Frye's survival entered the realm of judicial policymaking 

With poiicy concerns now the focus of attention. the court began 
its inquiry into the relative merits of mamtaimng the B y e  standard. 

'-Fed K €\id 402 m e  mpm note 4 5  
' V 6 3  F9d 81 1236 
"Id 
In ld  Far B discussion of the background under1:lng the effort t o  produce a uniform 

ret ofevldentlars w d e l m e s .  see S Salfzburg and K Redden. lupm note 30 $6 1-6 
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On the posmve side, Fry? provides a methodolag) h? whlch novel 
scientific evidence ma? be assessed, that is. "the scienrific j u r y  
Theoretically. this method would result in like decisions in like cases 
and therefore serve the  goal of uniformity ofjudgment At the same 
t ime.  general acceptance also protects criminal defendanrs from 
unreliable evidence presented b? the prosecutmn to a p r i  poten-  
tiall) in awe of science 

Counterbalancing these advantages are two significant poientlal 
dangers The first 1s "iagueness" As the court pointed out the 
general acceptance standard IS vague because the terms 'srlentlflc 
community" and "general acceptance are Ill-defined Even lf the  
courts could reach a consensus as to  the compmtmn of rhe rele 
van1 cammunit?" regarding a particular farm of sclentlflc etldence 
the iengthy and divisive process of reaching consens~s  would he 
revisited each time a ne= scientific process was deidoped. .it the  
same rime the subjectiiity inherent m the r e m  general a c c e p ~  
tance' precludes an? quantification of the standard 

The second danger cited by the courl 1s Conseriaturn " As the  
coun perceptively pointed out the standard 1s conservative in the 
sense that it might preclude the admission of probative and reliable 
etidence 5a Because of the lag time between the development of a 
neh type of scientific evidence and it5 general acceptance b? the 
scientific community. Frye clearly has the potential of excluding 
e~idence that subsequently LS determined to  be completel? rehabie 
Arguably. this IS a neutral flaw that 15, one that might assist rhe guilty 
defendant to keep inculpatory evidence out  and assist the gorern- 
ment to exclude evidence of an exculpatov nature.54 Neutral or not. 
however, if trials are forums in which truth 1s sought, that purpose 

. .  . 
no,% comicred defendant 
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will be hindered 5 5  These two concerns-vagueness and conserra- 
tism-led the court to reject Frye as "an independent controlling 
standard of admissibdit)-"S6 Instead. general acceptance was viewed 
as but one of potencially many indicators af reliabiiny.57 

In what has become the accepted approach by courts rejecting 
B y e ,  including the military courts. the Third Circuit set forth its 
method of determmmg whether evidence 1s admissible under Federal 
Rule of Evidence 702 The key was the term "helpfulness" m the 
rule. For the court, an assessment of whether novel scientific 
evidence is heipful depends on three factors 1) the soundness and 
reliability of the process or technique used in generating the 
e v i d e n c e ,  2) the possibility that admitting the evidence wauid orer- 
whelm, confuse, or mislead the jury, and 3)  the proffered connec- 
tion between the scientific research or test result to  be presented. 
and the particular disputed factual ISSUBS m the case jS 

The simbnt)- between this three-tiered query and the relevancy 
rules leaves one with the impression that the court has done more 
than reject Frye Arguably, che court has defined Federal Rule of 
Evidence 702 as a restatement of the relevancy rules. For example. 
with regard t o  the f i n t  component of the test, mould evidence 
resulting from an unreliable or unsound technique or process make 
a fact m  issue more or less probable under Federal Rule of Evidence 
401n Clearly. it would not One possible resolution of this quandary 
is an argument thar the question in Federal Rule of Ewdence 401 
is not whether the process or technique is unreliable. but  simply 
a h e t h e r  the result that 1s generated maker the fact in issue more 
or less probable In other wards, accurate. albeit unrehable. evidence 
that makes a fact in issue more or less like15 is admissible under 
Federal Rule of Evidence 401-period (unless outneighed by Federal  
Rule of Evidence 403 concerns). Absent Federal Rule of Evidence 
702, reliability of the process or technique then would become only 
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an issue of -eight. not admissibility If this were the approach taken 
Federal Rule of Evidence 702 would have meanmg independent of 
Federal Rule of El idenie  401 The Doic?ii,ig court itself. however 
defeats this argumenr b) noting that the 'logical relevance' of 
Federal Kules of Evidence 101-403 does, in fact m%ol \e  rehab 

Ani number of additmnal examples could be cned in the charac- 
terization of Federal Rule of Evidence 702 as a rele\ancg re sate^ 
men1 For example. uould not unreliabilit) under Federal Rule of 
E~idence 702 also necessanly senre to confuse or I D  mislead thejury 
under Federal Rule of Eridence 103y Similarly the second campo- 
nent of the h u n i n g  helpfulness teit  i i  arguably. nothing more than 
Federal Rule of Evidence 403 rewsned Indeed the textual 
similarities would suggest Federal Rule of Evidence 403 Ferved 
the model in drafting the decision Finally. the third component 
essentially poses the question of whether the evidence in issue i s  
relevant. I e I t  IS B Federal Rule of EIideiice 401 inquiry 

The Third Circuit clearly was  iensitite to  rhe oossibhtr that its 
interpretation of Federal Rule of Evidence i 0 2  was illogical in hght 
of the Federal Rules of E\ideiice 101 403 relevant) itandards It 
therefor? n e n t  to some effort to distinguish the Federal Rule of 
Evidence 702 requirements The court sraned by construing the term 
"helpfulness ' (Federal Rule of Evidence 702 standard) as necessanly 
implying a quantum of reliahilir) "beyond that required to meet a 
standard of bare logical relevance (Federal Rule of Evidence 401). ' M  

Unfortunately m the absence of quantification 01 examples, this 
clarification does little other than muddy the water Indeed. it smacks 
of meaningless judicial draftsmanship 61 In a like manner, the court 
acknowledged that the Federal Rule of Evidence 702 concern about 
confusmg, misleading or overwhelmmg ebidence might mirror 
Federal Rule of Evidence 403 to some extent. The court posits P \ I -  

dence. however, that could meet the Federal Rule of Etidence 702 
requirements but fail under a halancing test punuant to Federal Rule 
of E\idence 103 As an example. the court suggests rhat a Federal 
Rule of Evidence 103 prohibition on wasre of time or confusion of 
The L S I U ~ S  mighr operare to exclude ebidence admissible under 
Federal Rule of Evidence 702 if additional evidence of guilt existed 

B 

4 
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The problem with this analysis 1s that the real question is whether 
evidence that passed a Federal Rule of Evidence 403 review ever 
would fail a Federal Rule of Evidence 702 confusing. misleading, or 
overwhelming test-not rice rersa. If so, that component of the 
Federal Rule of Evidence 702 test would have independent mean- 
ing. If not, It is nothing more than a Federal Rule of Evidence 403 
retest Most hkely, the latter is the case. a t  least for practical purposes 

Whether the Douning court did anything beyond simply rejecting 
Frye and requiring that novel scientific evidence meet the basic stan- 
dards set forth m Federal Rules of Evidence 401 through 403 remains 
unclear, as a result the case 1s intellectually troublmg. Nevertheless, 
the Downing case has come to represent an approach that inweas 
mgly 1s being adopted by junsdic tmx throughout the United Slates. 
On this tenth anmrenary of the Military Rules of Evidence. we turn 
to one of those jurisdlctmns-the military justice system 

IV. EVOLUTION OF THE MILITARY 
APPROACH TO NOVEL- 

SCIESTIFIC EYIDENCE 
Despite adoption of the Mhtary Rules of Evidence a n  12 \larch 

l&B0,fi3 the m d n a v  couns  continued to employ the Frye test ~n 
generail? the ~ a m e  manner as them c w h a n  counterparts6‘ As the 
Federal Rules of Evidence did in federal courts. however, the Military 
Rules of Evidence eventually would provide the impetus for a com- 
plete revision in the admissibility standards applicable to novel scien- 
tific evidence This should not be surprising. aien the clear goal of 
the draf ten of the military rules to mirror the federal rules to the 
extent possible 6 b A ~  aresult of tharmtent ,  the rulesrelevant to thls 

polymaph eiidence aauld be admirsible Id at 464 (Ferguson J -diuentmg) Thin 
was not t o  be becau,e fen war? l a l e i  the H u h  c a e  Brmlg reconfirmed the general 
acceptance alandard lint announced in f o r d  7 >I I at 275.77 

“‘5 ialtrburg L Schinasl& U Schluefer Mlllrar, Ruler of E~ldence Uanual 1 (2d 
ed iyafi1 
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mqmry. M~l~cary Rules of Endenre 401-403 and 702 are nearly Iden 
tical to  rheu federal rules counterparts 

The possibility that Frye had not s u n  wed the promulgarion of the 
rules was not considered in earnest until the Army Court af Mllitaq 
Rexien 8 decision in rnited State3 v Bothwell R-Bothu,ell ~molved  
the attempted adnusnon of a psychological stress eialuation (PSE) 
The examination designed to  assess ieracn!, 1s babrd on the theory 
that deception causes psychalogiral effects which in turn result m 
ranatmns in YOUX modulation The court began, m much the same 

q c o u n  mould two l e a i s  later. by taking note 
of the dispute over the cantmued vlahlln)- of the Fruc Ltandard 
specifically m the federal circuits It accoratel~ attributed this diipute 
to the failure of the drafrsmen to include an) inention of the general 
acceptance standard m the Federal Rules Because the military had 
adopted the Federal Rules almost \erbatim. the  debate wab par 
t icdaily rele\ant to rnilitar? practice Se~ertheless .  the court Frarpd 

150 



19901 SCIENTIFIC EVIDENCE 

that "in the absence of any definitive authority to the contrary, [it 
was] u n w i h g  to abandon a rule that has been applied VI the mllitary 
for almost thirty years"'O Presumably, the appropriate authority 
would be a decision by the Court of Military Appeals. 

The Bothwell court was obviously uncomfortable n i t h  the 'it 's 
always been done that way justification I t  had enunciated. In an 
effort to bolster its holding the court turned to the "mptic mnfaUbh- 
tg" rationale set forth nine years earlier by the D C  Circuit Court 
in United States ii Addison in other words, the Bothwell court was 
expressing concern that lay members very well mighr be over- 
whelmed by the scientific nature of the evidence and that unfairness 
would resuit At the same time, the court "erg perceptively realized 
that critics might allege that the danger of misleading or overwhelm- 
m g  the jury already was taken care of by the !vlhrary Rule of 
Evidence 403 balancing test. Therefore. its interpretation of Military 
Rule of Evidence 702 as incorporating *ye to avoid such dangers 
wauid clearly be subject t o  attack. To preempt that cntLcism, the 
court declared the Frye protection to be 5 e a t e r  than that of Military 
Rule of Evidence 103 and based its argument on the wards "substan- 
tially outweighed" in the rule.'2 Clearly. in retrospect the apparent 
hidden agenda of the Bothuell court was GO invite others tojoin the 
affrayv3 Until that occurred, however, the Bothiiell court was un- 
willing to explore new g o u n d  Thus, Frye would remain the accepted 
standard 

That was soon to change as military courts began to question the 
survival af Frye and rule in favor of an expansive view of Military 
Rule of Evidence 702 In L'nzted States I :  Snipes the Court of Wi tary  
Appeals held that the intent of Military Rule of Evidence 702 was 
to "broaden the admissibility of expert testimony."74 Uphoidmg the 

' ! Id  at 687 lcaing Addison 498 F 2 d  741 744 (DC Ca 187lll 
' i ld  Doer this rugXest that the  COY^ defines kl l l i fas l  Rule of € 5  idence 702 85 mearung 

that any t ln i~  fheiudse imds the arobarive \ a l w  outxeiehed bi the weiudmal ef- 
fect no matter h o r  xhght l i  so the e~ldence should be deemed madmmible7 Such 
an interpretation iiould \est cnnmou~diserefian ~n rnaljudger handlingthis inherently 
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admission of rebuttal evidence bg a chdd psychmtnst concernmg sex- 
ual abuse. the court noted the existence of "a sufficient body of 
specialized knowledge' as to  the typical behavior of sexually abused 
children and their families to  permit certain conclusions LO hr drawn 
by an expen."'5 Though such verbiage resembles general acceptance. 
that standard uas not discussed by the court This fact. combined 
with the earlier comment an  admissibility. indicated the court %ai 
moving slowly m the direction of the relevancy approach 

Kot long after S n ~ p e s .  the  Court of 4lilitar3 Appeals moved even 
closer to adoption of t he  relevancy approach m Cnzted States z 
.Wwtaja '8Mustustaja was a rape~murder case in which the government 
called an Army Criminal InveitlgaKion Command (CID) agent to  
testify concerning blood flight analysa. The defense objected on the 
grounds that blood flight analysis was not general15 accepted 
Without addressing the issue direct11 the court found the existence 
of "a body of specialized knowledge which would permit a properlg 
trained person to draw conc lu~ ion~  as to  the source of the blood 
The court, discussing the effect on B y e  and the general acceptance 
standard only peripherally, found Khat the emtence  of this bad) of 
specialized knowledge meant the evidence was "helpful. , .e . ,  rele- 
vant Thus, it was admissible Bo Though certiorari was denied on 

This issue IL related Lo the general acceptance issue becaure II likerise turns on a 
determination of hon broad Wihfary Rule of Eiidence 702 KBS meant to be The CIU 
agent had attended a flue-dab course by m e  of the preeminent practltionen m the 
fieldandreieiredorherunrpecifiedtraining. burua rno tachemi r r  no rhadhe  
ten on the rubject Addltionalli this X ~ J  onh his second eabe i m o l i i n g  the fechni 
w e  The mu17 ioundthar he *ad anexpen Id PSI 168 Ine  beauflfulpleee ofjudicial 
draftPmanihip II noted that '[gliwen rhe broad language of i l n h r a ~  Rule of Eiidenre 
i o 2  we ha le  no doubt rhat Sherlock Holmei could be ernlnencl) qualified as an ex. 
aert in this field Id at 168 n 6 This decision IS indicafiie of the court  5 ne% an- 
;roach t~ adnimibdirx and preiieaed hox the broader approach l o u l d  affect t &  
Fryr 5randard 

-#Id at 168 "he court did not addrebr the term #enera1 acceotance Instead 11) 



19901 SCIENTIFIC EVIDENCE 

appeal to the Supreme Court, Justices White and Brennan would 
have @.anted It to resolve the issue of whether the rules incorporated 
the F?ye standard.B1 

Though Mustafa was clearly a rejection of the stnngent standards 
of the general acceptance test, I t  failed 10 replace that test with any 
defirutwe analytical framework for use m evaluating the admissibihty 
of navel scientific evidence. Nevertheless, the Court of Military Ap- 
peals clearly was moving in the direction of relevancy. Emphasis on 
terms like "helpful and relevant." in light of the debate then occur- 
ring m the federal circuts, could mean nothing else. The chronology 
of the cases cited makes clear where the court was gomg: Bothwell.BZ 
December 1983, Snipes,a3 July 1984: June 1986; Mwtaja. 
certiorari denied, November 1986.85After Justice White argued that 
resolution of the confhct was required, the military's adoption of rele- 
vancy seemed inevitable. It also should have been apparent that the 
military would adopt the Downing approach. gwen Justice White's 
selection of a single case t o  cite as representative of the "flexible 
standard of admissibility '--Downing.8e Just over eight months later. 
the court would do exactly that m United States i. Gipson.87 

In Gipson the appellant had made a motion in limine to admit 
eridence of an exculpatory polygraph.s8 Refusing to allow a defense 

%3 L Ed L d a r a J  1% hife J and Brennan J dlrsenting) Such a rulmg rhe the r  
finding mcorporatlon or not. obiiousl) rould haie had enormous inipacr m the federal 
courts as well 8.3 the mililar, courts 

- 

'*I7 Y J 5 8 1  
6314 Y 1 177 
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attempt to  la?. a foundarian for admiss 
that pdygraphy i w b  not "accepted that well ~n the  scientific corn- 
munit) or  the judicial cornmunit) ' I p  At the appellate h e 1  
therefore the gianted m u e  uas the appropriateness of that refusal 
To assess whether the defense should have been granted the oppor- 
tunity t o  lay a foundation. the requisite foundation had to  be ascer 
rained Thic question opened rhe door to relevancy 111 the rnilitari 
courts 

The court relied heavil) on The reasoning of the Third Circuit in 
Doiining y o  Indeed. The published opinion 1s verb much rhe Dnwii 
mg deciiian reissued m the militan context As a prelude to  its adop 
tion of relevancy. the court first dmuised the  pros and cons of [he 
Fry? standard." a b  wel l  as the dispute then occurring in the federal 
system over continued adherence to  the standard in light of the 
FederalRulei V2The chief concernexpressed by the court uas 'rhat 
too much good e~idence went b) the boards during the lag time 
inherent in the scientific 'nose counting' process v3 

The groundwork laid, the court went on to  analyze the Militarr 
Rules of E ~ i d e n c e  Given the neai verbatim adoption of the Federal 
Rules b) the  rnlhtar) that the cour t s  analysis tracked Doar~i,iy 
precisel> la not surprising Additionall? the court completely adopted 
the Dolcn~ng understanding of Federal Rule of Evidence io2 in its 
own analysis of Militan Rule of Evidence i O Z . g 4  Henceforth. Milltar) 
Rule of Evidence i o 2  would require an inquirvinto the three Down 
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tng criteria: 1) soundness and reliability of the process or technique. 
2) the possibility of overwhelming, confusing. or misleading the jury, 
and 3) the proffered connection with the disputed faciual issue n b  

In Its adoption of the &u?zixg approach t o  relevanq the court 
considered two additional factors unique t o  military consideration 
of Rule 702 Fint  the draften of the military rules had nored m their 
analysa that Military Rule of Evidence 702 might ' be broader and 
[might] supersede Frye."g6 Thus, their rejection of Frye was 
technicall? an firmer ground than that of the Third Circuit. In addi- 
tion. the 1969 Manual for Courts-Yartial had stated that polygraph 
results were inadmissible In the Military Rules of Evidence. 
howver .  this evidentiary exclusion had been omitted Arguably, 
bath of these were factors indicating the drafters intended to ex- 
pand the standards for admissibility beyond the narrow confines of 
Frye. Indeed. how could the specific mention of Frye  be read as 
anythmg other than an imitation for the courts to reject tlusjudmal- 
ly created norm7ga Similarly. to the exient Thai polygraphs no longer 
were singled out for exclusion, in the absence of new information 
an their reliability. the standard must have changed.loO Therefore. 
the court. relying on the Downing rationale combined with a focus 
on the text of the new rules and their analysis. found Fry? to  have 
been superseded by the relevancy approach!o1 

a the Federal Rule of E\ldeac 
dard Lo adopt and therefore u m  irguabl) the use of 

retain Fryr but Riben the current dehate % g 10 do EO until the ~Mue 
x a  rexi l ied M to  Federal Rule of Eridence I 

"See  Gipran. 2 1  \1 J ai 250 51 With regard to  the failure to menflon pulygraphi. 
the draften ma) h a w  felt that II *LE poor drsffimanship to single out an) m e  form 
of nme l  scienfiiic eiidence .4ddlr#onall) the umi5sion may have been an indication 
oi their belief rhar ~t would he lna~propnale to exclude a caregor! of eiidenre that 
mlghr. mer  Ilme and with Idiancer ln sclence. became generalli accepted Thli  15 
of course ipecularlnn but pmbabl) no mare IO than the cou 
deletion The Drafter. Analis18 iheds no light on this spec 

eere un iu reo f i rha r i r an  

the word ma! W ~ S  an indi iter5 fell I f  appropriate to 

"Y'hougt coniurnng, Judge E\ererf seemed IO haie mixed e m o f i ~ m  He noted that 
at the ren leaf the expen u~ilneii should be able to relate his theories to  ~ c i e n  

liiii ~ r i n c i p l e ~  haling B rubsfantid bod) of adherenti ' Id at 255 (E\erert I 
concvrrlngl 
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V. THE RELEVANCY APPROACH 
UNDER GZPSON 

Based upon the holding m Gzpson. militar: courts currently con- 
sider four evidentiary rules prior to admission of norel scientific 
evidence-Yditar) Rules of Evidence 401 402, 403, and 702102 
Basically, three broad requirements -1st 1) the evidence 1s relevant 
and admissible under 401 and 402: 2) the evidence 1s helpful to  the 
fact l inden under i O 2 .  and 3) the  probatne \ d u e  outweighs an) 
dangers posed by the evidence under 4031ai 

Though the Court of hIilitary Appeals did not label their new ap- 
proach to  novel scientific evidence. the requirements iist?d above 
are nearly identical to  those set forth by commentators and courts 
adrocatmg what has become known ai the  "rele 
Lts pure form the relevancy approach treats novel s 
as any other type of evidence by asking whether the evidence 1s pro- 
bative and, 11 so, whether its probative value outweighs the dangers 
posed by Arguably. both Dounrng and Gtpsoii requir? 
further evaluation of the evidence usmg the expert res tman)  rule 
Federal Rule of Evidence 702 or Militan Rule of Evidence 702 AS 
discussed some question exists as to  uhe the r  those rules 
are simply restatements of the relevancg rules or whether the? a r ~  
qualitatirel) differem Regardless of the  academic exercise of dif- 
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ferentiating between the relevancy and expert testimony rules, 
however, both the Downing and Oipson courts treated them as dif- 
ferent Therefore. any proposal of practical use will do likewise.lo7 

With the adoption of the relevancy approach by the military courts. 
practitioners now are faced S i t h  a significantly different mode of 
analysis when determining the  potential admissibility of scientific 
evidence. This article will propose an analytical framework to use 
with regard to that emdence. First, however, one must clearly under- 
stand the rules used in the analysis. Military Rules of Evidence 401. 
402, 403, and i O 2 .  

VI. MILITARY RULES OF EVIDENCE 
401 AND 402 

Federal Rule of Evidence 402 provides that all relevant evidence 
1s admissible unless otherwise provided by the Constmtmn, the  
Manual for Courts-Martial, or Acts of Therefore one must 
turn to  the  definition of relevant evidence under Militan Rule of 
Evidence 401 to  ascertain admissibility. Basically. releiant eiidence 
is that  which has any tendency to make a fact in ISSUB more or less 
probable'os Evidence that does so is deemed loacaily relevant Deter- 
mining whether or not the evidence 1s logically relevant 1s essential- 
iy a tiered inquiry consisting of materialit) and probativeness To be 
material. the widence must bear on an issue in the  CPEB. If It does 
not,  it E Immaterial and. thus, cannot be relevant Assuming the 
evidence in question is material. an inquiry into whether It actually 
makes the Issue more or less probable LS required. If the evidence 
makes the issue more probable, It 1s probative and the ewdence is 

fher reamn than the nmelti  
hould meet most of there 

402 see ~ p m  notes 45 and bb 
I01 w e  N D ~  nnter 45 and 66 
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now relexant lLoA~certaining materiality with regard to notel scien- 
tific evidence presenT4 no apparent problems b q o n d  those of other 
forms of evidence Decisions nnoh ing the admission of scientific 
evidence, however. do tend to  par mor? attention to the second pan 
of the inquiry-the issue of probarlvenesi 

This issue of probativeness generallg IS framed m terns a i  rehabih- 
ty.LL1 Logic dictates that If evidence IS unreliable, or more precisel) 
If IT lacks reliabiht). then does not make any fact in issue more 
or less probable This approach has become part and parcel of the 
military Courts' Yihtar) Rule of Evidence 401 8n181ys~ and.  a5 a 
result. a prerequisite to  the admission a i  n o ~ e l  scientific evidence"? 
The problem with the military s use of a "reliability ' standard ar 
part of a Yilitar) Rule of Evidence 401 analysis IS that the term 15 

ill-defined ~n military case law Cipson, which expressly make5 
reliability under Militarg Rule of Evidence 101 applicable, said little 
to quantify rehabihty beyond stating that Military Rule of Evidence 
7 0 2  aou ld  require a "greater quantum of reliability Than That re- 
quired by the dictate of lo@cal r e l e > a n ~ y " ~  Hair  much greater IS not 
clear .4t the  same rime. Gipsnn failed to set forth what 1s supposed 
to be r e l~ab le"~  As a result. weight admisnbihry dlsrlncrloris remain 
blurred. 

In fairness, the Gzpsnn court did provide some assmance to  those 
who would applg 11s neu standard, although ~romcallg in the  farm 
of Frye. Despite Fry& rejection as The "be-all-end-all standard. the 
Court of Slilitarg Appeals held that general acceptance remained a 
factor for consideration by courts. both as to  the issue of pro- 
bativeness (Rule 401) and That of helpfulness (Rule iO?)ll'Therefor?. 
if evidence passes muster under the old F ~ y e  mndard .  L T  should 
generally s u r v m  a Gipson re\ieir"' 
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Military Review m Eothwell.LL' Though that court retained Frye,  it 
set forth the areas of reliability it felt Military Rule of Evidence 401 
affected. In determining reliability of scientific evidence. the court 
suggested an inquiry into three factors 1) the validity of the prmcl- 
ple underlying the technique used, 2 )  the validity of the technique 
itself; and 3) the proper application of the technique on the particular 
O C C ~ S L O ~  that resulted in generation of the evidence119 As in Gtp-  
son. the lack of quantifmtmn LS one problem posed by the suggested 
methodoiogy Additionaiiy, remember that Eothxell 1s technically 
nothing more than periuasne authority Xeuertheleas, the case does 
provide some semblance of merhodological order for courts s t r u a -  
ing through the imprecision of G~pspson 

The case also can serve as a framework for developing an argu- 
ment on the issue of admissibilit) vemus weight In that Eothrell 
calis for a review of the entire scientific process. from principle to 
application, one can argue that the admisstbility weight distinction 
1s one of degee,  not of subject matter. when considering navel scien- 
tific evidence. For example, the question 1s not whether concerns 
about a principle will fail within the purview of the judge as the 
finder of the law or the members as the fmder of the fact Instead. 
the issue IS whether the concerns have reached a level at which the 
judge, as a matter of laxv. wili refuse to allow the jury to consider 
the evidence 

The process of defining reliabihty m a  usable way 1s difficult In 
the effort to determine the limits of inquirg. even reliance on the 
well-reasoned Bothwell decision leaves one foundering, for subjec- 
tivity pervades the entire process. Though law LS cenainlg no stranger 
to subjectivity, that which exists in making rehability determmmons 
poses particular difficulty The standard does e m t ,  however, and the 
three Bothwell Inquiries wiil assist litigators and the judiciary to ad- 
dress the issue with a semblance of coherence 

VII. MILITARY RULE OF EVIDENCE 702 
Assuming scientific evidence meets the requirements of Niiitary 

Rules of Evidence 401 and 402, it then must be analyzed against 
Military Ruie of Evidence 702. Rehability. as with Military Rule of 
Evidence 401, IS the key t o  Military Rule of Evidence i02.LLB With 
regard to Rule 702 relmbiiity, however, the Ginson coun provided 

>l J 661 (A C >l R 10831 
~t 686 won 24 11 J ai 251 

159 



hlILIT4RP L.4W' REVIEA [Vol 190 

a much greater indication of whar it meant by the term than it had 
u h e n  discussing Military Rule of Evidence 101 Basically. the  tesr 
1s "helpfulneis" to the fact finder 111' that IS. an indication that the 
court lo@cally concluded that unreliable evidence 1s unhelpful This 
assumption led to the court's articulation of three factors that  must 
be balanced when determining helpfulness 

As noted earlier in Gipson the  Court of Militar3 Appeals adopted 
the Downing court's analysis of helpfulnessL22 Militar) courts now 
w ~ l l  be required to  evaluate the soundness and reliability of the pro- 
cess 01 technique; the possLbilit) of misleading. overwhelming, or  
confusing the jury. and the extent of the connection berueen the  
ei idence and the disputed factual I S S U ~ . ~ ~ ~  Obviously the5e aspects 
again presenr the problem of quanaficarion In other words, the im- 
p r e c ~ m n  m distmguishing between admissibilit) and weight issues 
remains Unfortunately the court did little to  resolve the issue beyond 
noting that a greater degree of reliability will be required than m 
a Military Rule of Evidence 401 ~ n q u i r y ? ~ ~  The weight versus ad- 
missibdity issue is. therefore. both a Militar) Rule of Evidence 702 
and a Rule 401 issue Presumably, the trialjudge will be able to decide 
when the controversy over reliability IS severe enough to merit t a k ~  
mg the  mue from the jury entirely by ruling the evidence madmissi- 
bled< 

In setting forth the first tier of B Military Rule of Eiidence 702 ln 
q u x y  the Gzpspson court neglected 10 discuss what It meant by sound- 
ness and reliability of the technique or process Though such an omis- 
sion normally s a u l d  be fatal in the attempt t o  develop an analytical 
methodology the near total reliance of the court on the Downmg 
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decision can be used to flesh out the definition. Percewing the  pro- 
blems courts might encounter m assessing rehability, the Third Cir- 
cuit set forth a number of facton that might be considered Fin1 and 
foremost IS the degree of acceptance of the technique or process12B 
In essence, this is a quasi-Frye analysis Certainly, if a technique or 
Process has gained general acceptance in the scientific community, 
It IS probably reiiabie On the other hand, the Dmning  court notes 
that "a known technique which has been able to attract only minimal 
support within the community is likely to  be found unreiiable"'2' 
The gey area between 'general acceptance" and "minimal support" 
requires further elucidation 

To flesh out the grey area, Downzng suggests a number of tactics 
Beyond acceptance. a court may consider the umqueness or novelty 
of a technique or process. In other words, given a novel scientific 
technique. to what extent IS It based on established and well-accepted 
principles? Similarly. the technique or process may have been criti- 
qued in literature from the relevaant field of study. In both these cases 
the key is the extent to which the "scientific basis of the new techni- 
que has been subjected to critical scientific scrutiny:'126 Other fac- 
tors that might be addressed include the "qualifications and prafes- 
sionai stature of the witnesses;' the "non-judicial uses to which the 
scientific techmque are put," "the f requenq with which a technique 
leads to an erroneous results;'128 and the 'type of error"130 
generated Of course. a court always could choose to take judicial 
nonce of testimony supporting or attacking the technique in prior 
cases.131 

The Gipson decision also provided little guidance on how to ascer- 
tain whether the evidence would overwhelm, confuse, or rnnlead 

"*Id 
"#As a measure of reliability, the coy17 suggested Com~arlnB the number of times 

a i a l l d  resulfacunloLhenvmbprofrlmertheresulrlierronaour An> timerhetech- 
mque ls more Ilkel) to produce the erroneaua result if should be deemed unreliable 
Id at 1238 

'"Id at 1238 39 The court  hued its dlscuision on the x o r k  of Judge Weelnitem and 
Professor Bemer 3 J Weelnrrte~n and M Berger Wemteln's EIldence 5 i o 2  (I9861 
Blth regard I o  judicially noting feifrmong of expem I" preilous cues  care must he 
taken to ensure the state of the scientific technique has no1 changed Adianier I" 
technology are inherent ~n nmel scientific techniques because at least until the? 
became Benerd) accepted. they C D ~ ~ ~ O Y B U Y  m bemg tested and evaluated Therefore 
the procedure ma? have been Improwd or dlxredlled heeaure the tertimong m B pnor 
case w u  taken 
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the members. particularly in light of the hlilitarg Rule of Evidence 
403 hmitatmnr. Again by focusing on the Doumzng decision. however. 
one at least can sense the type of issues the courts would address. 
Obviously, one danger IS the Addison ' mystic mfallibilit>"132 can- 
~ e r n l ~ ~  In noting this problem. the Dou,nrng court ciearlg feir the 
need to address the concerns of those u ho opposed rejection of Frye 
Frye was meant in great part to avoid the "m)stic mfallihility of 
scientific evidence ~n the eyes of the layman The Douning court's 
alteranan of the standard of admissibility mas no reason to assum 
this problem aould  vanish?3+ Therefore, the relevancy test does 
tackle the problem through a tier of the ne~r-I) articulated 702 in- 
quiry To the extent a piece of scientific eiidence wrlll generate u n ~  
due credibility and be afforded undue weight bg the fact fmder a m p  
Iy because of Its scientific nature, the evidence IS more likely to  be 
deemed inadmissible when the probative versus prejudlclai balanc- 
ing occurs 

The irony IS that this approach simply restructures the Frye 
response to the problem. Under Frye. those best able t o  assess the 
ewdence would pass judgment on Its admissibility. If Icss than 
general11 accepted evidence meets the first tier of the Rule i o 2  
analysis under Doit ntrig Gipson (soundness and rehabdit? 1. houerer 
the propensty to  mislead or confuse 1s compounded b) the "mystic 
mfallibiliry" phenomena because the evidence LS less reliable than 
L aould  have been under Frye La5cally less reliable evidence poses 
greater dangers a i  misleading. confusing, or m e n  helming the fact 
finder The unanswered question is, of course. how the balance play5 
itself out Would more evidence be inadmissible based an lack of 
general acceptance under Fry? than would he 11 based on confusion 
under the relevancy test. gren  the lesser degree of acceptance that 
test requires? That remains to be seen 

TU.0 additional potential scenarios are singled out in Downing as 
posing particular dangen The greater danger involves the offer of 
conclusmns b) the expert wtiiess without a Critical assesrmenr of 
the underlying data135 In rhese cases, the expert series as his own 
"scientific jury" and propounds his own ewJuation of the accurac) 
of the evidence This is problematic because. under the reIeIaiic) 
srandard, the rask of demonstrating reliability IS less onerouS The 

198 F 2 d  ai ill see s u p 0  note 11 and accornpa 
Dniincng 7 5 3  F2d at 1238 
Indeed, the absence of experts terrif)mg that the 
ed ma) exacerbate the perceived problem of m 

'DV63 F3d at 1239 
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proponent no longer needs to present the "ruling" of the ''rcien- 
tific jury" prior t o  a d m ~ s s i o n ? ~ ~  Instead, h e  need only convince the 
judge, a layman m the field of science 

The second problem cited m Downing is that of subjectivity As 
the court noted, scientific evidence often is generated in raw form 
by mechamcal devices Then the duty of the expert is to evaluate 
the evidence s u b j e ~ t i v e l y ? ~ ~  The classic example, of course, 1s found 
m polygraphy. Again, subjectivity IS a 5 e a t e r  danger under the 
relevancy test than under B y e  because the process by which the 
expert subjectweh evaluates the data undergoes less scrutiny 
Therefore, ~n the absence of strict scrutiny of the process, there ex- 
ists a significant potential for subjectivit) flaws in a relevancy ap- 
proach to  702 

Once the court has considered the degree of reliability and the 
potential to confuse, mislead, or overwhelm. it must balance the 
twoLBB I n h w n i x g  the Third Circuit purposefully declined to enun- 
ciate the foundation for doing so It reasoned that because a balanc- 
ing test that had poiicy implications was being employed. imposing 
a standard as if the  process involved only fact-finding would be in- 
appropriate Instead, I t  simply would use an abuse of discretion stan- 

I[ ma) he some fme befare an unbiased scientific c~mmumtg, not involied with foren 
S I C S ,  e ra lYsfeS ,I 
"753 F2d at 1239 The problem of biar discussed earllei 1s present here ax re11 

See supra note 136 To the exrent a priiare laboratory IS Inrolbed in lorensics ~f haJ 

l e n e  ro eonfu~e  and mirl;a'd the fact find& Id at 247 
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dard to  revmv the decisions of l a ~ - e r  C D U ~ ~ S ~ ~ ~  In other no rd i  the 
trial judge will have l o  ascertain when the balance giren the par 
ticular type of evidence involved and in light of other eiidence ad 
duced at trial, will tip in faxor of adinissibilitr or m favor of exclu- 
sion Presumably. rnilitar? courts will lake the same approach. 

If the  reliability of the evidence outweighs the potential dangers, 
the court must consider the final factor implicit in Milltar! Rule of 
Evidence 702-the proffered connection between the offered 
evidence and the fact in This ISSUP 1s remmscent of the 
Military Rule of Evidence 401 requirement that the evidence render 
a fact of "consequence more or less probable""' Generally ar- 
tlcuiatmg t he  connection wil l  not he an orerly demanding task for 
the practmoneP2 Further. because reliability already 15 descrihed 
as a Rule 702 requirement, the issue actually wlii he one of materialik 
tSLa3 Therefore, assuming rhe reliability of eridence outneighs its 
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dangen. the proponent need show only that it will help the fact 
finder resolve a disputed 

VIII. MILITARY RULE OF EVIDENCE 403 
The last requirement under a Gipson relevancy analysis is that the 

probative value not be "substantially outweighed by the danger of 
unfair prejudice, confusion of the ISSUBS. or rnisleadmg the members, 
or by undue delay, waste of time, or needless presentation of cumu- 
lative evidence 'M In assessing the balance, the presumption is in 
favor of admissibihty. Furthermore, the judge will be 5 a n t e d  a g e a t  
deal of discretion in making this determmation I 4 O  Many of the issues 
discussed above with regard t o  the hlilirary Rule of Evidence 702 
focus on these dangers are also relevant here As pointed out above. 
however, Federal Rule of Evidence 403 is considered, at least in the 
Third Circuit, to be a stricter standard than the Rule io2 standard;" 
a precedent mhttary courts probably wiil follow w e n  the averail Gtp-  
soli reliance on Dou'ncng How and why the standard LS different 
LS not explamed."8 This imprecision IS illustrated in Cnifed States ti .  
H ~ u a r d ' ~ ~  In that case the Coast Guard Court of Military Reiieir 
considered the exclusmn of polygraph results by the trial judge 
because the questions posed were ambiguous It based Its decision 
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on hlihtarg Rules of Evidence 403 and TO2 Gibe" the  LubJJpctIvP 
nature of the standards, future military courtr are Iikelg to  follow 
SUlt 151 

IX. AN ANALYTICAL FRAMEWORK 
A o i p s o r ~  analpla of norel scientific evidence clearl) IS fraughr 

with pitfalls The primary problem is the lack of quantification and 
defmitmn of the standard, Beyand adoption of a different rtan- 
dard.li2 little can be done to  address this particular problem because 
the criteria chosen by the court mherentl) call for SubJectlrIr). 
Therefore oractitloners must re l r  onman l r  on thmr adrocarv akills . .  
dunng ddmimbility hearings and must 
cise their broad discletion w ~ s e l s - ' ~  

tT"St that Judge: 11.111 exrr- 

A more approachable problem 1s that the standard fails 10 offer 
a paint-by-poinr catalogue of the issues the  court will addrear In 
other words, issues tend to iepeat themsrlver m the guise of criteria 
for Larylng rules of evidence For exampl?. reliability 1s the  subject 
af m q u q  in both a Military Rule of Eiidence 401 and a >lilitary Rule 
of Evidence 702 analysis The same 1s true of the hiilltar> Rules of 
Evidence 403 and 702 confusing. misleading. or o\erwhelrning 
dangers Even acceptmg the court's articulated distmcriona the 
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substantwe elements of these two examples remain consrant from 
rule to rule Those distinctions that do exist are merely ones of 
degree Keiertheless, the similarities permlt proposal of a cohesive 
methodology for the practitioner that combines components of the 
various rules Of course, combining common elements of different 
rules of evidence will not be responsive IO the differences of degree 
asserted by bath Downing and Gipspson. However. in the absence of 
clear guidance concerning what those differences are, this point is, 
in practical terns. irreievant. Judges wlll base them decisions on their 
own estimation of whether the standards have been met, ciring the 
more restrictive rule m close cases Although this analysis may sound 
overly cynical. actually it IS simply a recognition of the existence of 
judicial discretion 

In the aftermath of Downzng and Gipson. certain areas of inquiry 
emerge that cut across the somewhat hair  process that would exist 
in a rule by rule analysis. The analytical framework set forth below 
is offered to help the pracntloner organize an approach to novel 
scientmc e\ idence No relevancy analysis would be complete rnthout 
considering each of the following points: 

1) To what extent does the witness qualify as an expert by virtue 
of his or her knowledge. skill, experience. trammg. or education 
(Military Rule of Evidence i 02)?  

2) To what extent LS the offered evidence connected or material 
to the fact in issue (Milnary Rules of ELidence 401 and 7021? 

3) How valid are the principles underlying the technique used to 
generate the evidence (Milnary Rules of Evidence 401 and 702)? 

4) How valid LS the technique or process used to generate the 
evidence (Military Rules of Evidence 401 and 702]? 

5 )  To whar extent was the apphcanon of the process or technique 
as to this particular evidence and in this particular instance proper 
(Military Rules of EIidence 401 and 702)'' 

6) To x hat extent will admission af the evidence oierwhelm, con- 
fuse, or mislead the jury, and what is the balance between these fac- 
t o n  and the probatw@64 value of the e\idence (Mlhtary Rules of 
Evidence 401. 403, and 70219 
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7 )  To whar extent do concerns of judicial economy affect the 
balance m questmn 6) (Military Rule of Evidence 403jn 

8) Can the evidence he excluded on constitutional grounds due 
to the ei ident iaq rules, or because of other reasons1 

With the exception of the final question. each inquiry requires an 
answer that must be placed along a continuum This was done pur- 
posefull? to emphasize the discretionaq powers of the JUdlClaq in 
this area The practitioner also must realize that the answers to  there 
questions probably will have a synerastic effect an the ultimate ex- 
ercise of that discretion!j' Regardless of the way discretion p1.q~ 
itself out, howmer, a complete anal)rii of proffered novel scientific 
evidence must respond to each of these questions. Finall) the 
relevancy approach provides fertile ground for argument that an? 
problems with scientific widence Identified by the above anal) tical 
framework should go to the weight of the eiidence. not to  its ad 
missihility. As mentioned prevmurl??66 the assumption thar jurors 
cannot deal critically with scientific eqidence map be unwarranted 
especially m courts-martial In fact. jurors in a court-martial actual- 
ly may be better able than the Judge to  assess some types of scien- 
tific evidence With this in mind. an advocate might argue that the 
relevancy approach. with Its less restnctiw pasture towards scien- 
tific evidence demands thar the members be permitted to assign the  
appropriate weight to  a piece of evidence. and that the judge should 
refuse to admit scientific evidence only under very rare circum- 
stances 

X. CONCLUSION 
From 1923 to the mmd 1980 s the admissibility of scientific evidence 

in most courts of the United States including courts-martial, was 
governed by the general acceptance standard This standard required 
that the scientific principle and technique involved in rhe creation 
of a certain piece of evidence he accepted generally by the field to 
which the princLpie belonged Recently. the relevancy approach 
which appears to he far less restrictive has been adopted by some 
federal C O U ~ I E  and the milirary C O U T ~ S .  Whether or not the relevdiicy 
approach actually will create a less restrictive atmosphere for the 



19901 SCIENTIFIC EVIDENCE 

reception of scientific e v i d e n c e  m  courts-martial  remains  t o  be s e e n  
In adopt ing  t h e  relevancy approach,  t h e  Court of Military Appeals  
did not articulate clear, quantif iable  standards for its apphcatmn.  
Although a d e g e e  of uncertainty e m t s  w i t h  regard to  t h e  appiica-  
tion of t h e  relevancy approach,  as forensic sc i ence  becomes mcreas- 
ingly more  sophisticated, t h e  standard certainly will receive further 
critical a t t ent ion ,  and  clearer standards necessari ly  w-111 result 
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MILITARY RULE OF EVIDENCE 404 
AND GOOD MILITARY CHARACTER 

by Lieutenant Colonel Paul A. Capofan' 

The subject seems to gather mist w h x h  dzsmsion serves only to 
thicken, and zchich we can scarcely hope to dissipate by anythzng 
j w t h e r  we cali add? 

Rule 404 Character evidence not admissible to prove conduct. ex- 
ceptions; other crimes 

(a) Character evidence generally. Evidence of a person's character 
or a trait of a person's character is not admissible for the purpose 
of proving that the person acted in conformity therewith on a par- 
ticular occasion, except: 

(1) Character of the a c m e d .  Evidence of a penment trait of the  
character of the accused offered by an accused. or by the prosecu- 
tion to rebut the same: 

I. INTRODUCTION 
Accused soldiers often use evidence of their goad character as part 

of their defense The soldiers believe such evidence will impress the 
military judge and court members. The evidence of good military 
character is intended to  provide the basis far an inference that the 
accused is too professional a soldier t o  have committed the charged 
offense. 

This article will examine the admiawbilit> of general good military 
character. It will show that prior to the adoption of the Xlihtary Rules 
of Evidence, general good mditary character evidence was always 

'Judge r\dracare General 5 Corps Currently assigned 81 an Am1tani Professor of 
La*. Knited States Militan Academy Formerly assigned as Chief Rrgulstoo La- 
'ham Cnmmal Law Division. Office of The Judge Adrocate General, 1887-1880, Stu 
dent .Armed Forces Staff College 1886 1887 lnsiruemr Criminal Lax Diiirion The 
Judge Addiocate Generaib School, 1084-1086. lhal Defense Counsel. Fon Jackson. 
1880-1983 B S . Kniled State3 hhllfar? Academy 1972 J D , Kew Yark Law bchool 
1080. Judge Advocate Officer Grsdufe Class. 1883 Member of the bar of the State 
of Yea Ymk 

'Xahi ,  LmredStalei 64 FLd 1006 lOOi (LdCa 1932)(Judge LemedHand devnh 
ma character e\idence) This quote wi_ also the introduction to Boller A o v J o i l h c  
Wmdani 5 ChorncLir 64 i l l 1  1 Rei 37 11Yi4! Lieutenant Colonel Baller s an& 
1s ~n excellent explanation of the pce-rules treatment of character eiidenee 

MC\l 1884, and lilil R E n d  ?O?(a)(l)l 
"Manuel for Court3 Martlel. Umfed Starer 1884 \ld R Eud 104(aK1) [heremafter 
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admissible a t  courts-martial Ten years after the President  pro^ 

mulgated the M~hrar)  Rules of E ~ i d e n c e  and despite the clear ~n~ 
tention of the drafters to change the treatment of character 
evidenced the Court of Militar? Appeals (COMA) has irturned to the 
pre-ruler practice The court  continue^ to  require a nexus between 
the crime and rnilitaly duties far the e\idence to be admissible Son 
is the time for the court to abandon this pretext: good soldier 
evidence 1s pertinent and should be admissible a t  all ~ ~ u r t s - m a r t i a l  

11. AN EXAMPLE 
After the presentation of the government's cme on the ments. mat- 

ters look bleak for the defense. The prosecution has presented p w  
SUBSLW and complete evidence rhat the accused tested posirire for 
cocaine during a unit urinai)sis mspectlan. The inspection h a s  
authorized and conducted properly. and the chain of custody E in 
tact Kow the defense will present Its evidence 

The first defense Witness IS Sergeant Jones, the accused's  super^ 

visor in the motor pool. He tes t i fm that the accused IS the  'best 
mechanic" in the motor pool The defense presses forward to  elicit 
that m Sergeant Jones' opinion the accused 1s "law-abiding' and 
a good soldier" Is this evidence admissible under the hlilltar) Rules 
of Evidencen What relevance does the evidence have' 

This exampie illustrates the "good soldier defense Governed by 
Military Rule of Eridenc? 404(a)(l). the evidence 15 aimed at  creating 
the inference that because the accused LE a person of good character 
and people of good character do not commit crimes, the accused mu?[ 
not have committed the crimes charged In the example the  defense 
counsel would argue far admissibility of the good soldier evidence 
by showing a nexus between the crime charged and the militark-. Ad- 
missibility would hinge on the Creatiiity and imagination of the 
defense in demonatrating this nexus 

111. CHARACTER EVIDENCE PRIOR TO 
THE MILITARY RULES OF EVIDENCE 

Prior to  the adopiion of the hIilitary Rules of Evidence, character 
evidence was governed b) paragraph 138f of the 1969 Manual for 
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Courts-Martial This paragraph basically restated the common law 
rule of evidence that Justice Jackson explained in the classic 
Supreme Court decision of Mchelson I L n i f e d  Staes Smplg stated 
the prosecution could not introduce evidence of the defendant's 
character to prove that the defendant 1s a bad person and therefore 
must have commirted the crime charged The defendant. however, 
could introduce evidence of good character in the hope that the in 
ference such evidence created would convince the jury That the 
defendant had not committed the crime 

The military has a long history of permitting accused soldiers t o  
show their good character as evidence that they did not commit the 
offense charged The 1060 Manual p r o v m m  can be rraced back t o  
the 1928 Manual for Courts-Martial and Colonel Winthrop 

In his treatise on military law, Colonel Wmthrop defined relevan- 
cy and the limits of relevant evidence. and stated: "In a mbtaw case. 
not only is such testimony relevant as goes t o  the gist of the par- 
ticular defence, but also such as may establish good character"' 

The 1021 Manual for Courts-Martial was the first Manual to have 
rules of evidence. Previous Manuals simply stated that the rules of 
evidence at courts-martial would be the same as those generally 
followed in the federal district C O U I ~ S ~  Unfortunately. the 1021 
Manual had no P ~ O V ~ S ~ O ~ E  for defense character evidence. 

lManual far C o u m  Martlai. United itales 1868 (Rei ed 1 [hereinafter M C Y  18693 
Paragraph 138f ilPLed 

To rhon the PrObablllts of hlr innocence the accused ma\ introduce evidence 
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Defense character eiidence first appeared :n the  1928 Manual for 
Courts-hlartial Para5aph 113b stated The arcused ma) introduce 
evidence of his own good character, including evidence of his mihtaq 
record and standing. ~n order to show the probability ni his in- 
nocence"@ 

The 1049 Manual expanded on this proiisian bg stating 

In order to show the probability a i  his innocence, the accused 
ma? introduce eiidence of his oun  goad character, including 
evidence a i  his milltar) record and standing and e\idencc a i  
his general reputation as a moral well-conducted person and 
law abiding citizen. However, if the accused desires to introduce 
widence as to Some specific trait of character, such evidence 
must hare  a reasonable tendency to show that IT was unhkel) 
that he committed the parricular offense charged. For exam 
ple. evidence of reputation far peacefulness would be admiral- 
ble in a prosecution m o l t m g  any offense mvolnng violence. 
but It would be inadmissible in a prosecution for a "on-violent 
theft In 

The prmlslon in the  1951 Manual for Courri-hfartial IS identical 
to  that of the 1949 Manual. except the w-ord ' reputation m the first 
sentence i n s  changed T O  " ~ h a r a r t e r " ~ ~  

After surveymg character evidence in a I l ih tar )  Law Review arti- 
cle in 1974. Lieutenant Colonel B a l k  concluded' There IS con 
siderable authant)  supporting the proposition that characrrr 
evidence 1s of a greater utilit? and probatne value in the military 
than in rhe ovihan community [Cjharacter evidence in nulltap 
trials E gnen a preferred position"'? 

Decisions of the Court of Military Appeals and the boards of ret i e r  
also illustrate the preference for character evidence13 Courts-martial 
always have been receptive 10 characrer evidence offered b) the a(- 
cused, and the accused always \%as permitted to  offer general 
character, not only as to  a specific Trait. but aim as to one's general 
good characrer as a soldier. Against this history. the drafters of the 
M~lirary Rules of Endencr tned  to change character e\ idence 
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N. THE FEDERAL RULES OF 
EVIDENCE CHANGE 

"GENERAL GOOD CHARACTER" 
The Federal Rules of Evidence were adopted in 1975 and served 

as the basis for the Military Rules of Evidence. In fact, the text of 
Military Rule of Evidence 404 LS virtually identical to that of the 
federal rule 

The federal rule codified the common iaw as to the proper treat- 
ment of character ewdence14 The draften were defensive in explain- 
ing the rule; the Advisory Committee's Note States that the basis of 
the rule lies more ~n history and experience than in logic15 Calling 
the rules pertaining to the defendant's use of character "SO deeply 
imbedded ~n our jurisprudence as to assume almost constitutional 
proportmns;' the Addrisory Committee concluded that arqv doubts 
abaut the relevancy of the evidence should be resolved in the fwor  
of the defense. The .4dvisory Committee's Note explained that the 
rule limited character evidence to pertinenc traits, rather than allow- 
ing general good character, because this limitation "ism accordance 
with the prevailing V L ~ W . ' ' ~ ~  The Committee cited !dcCarmick's 
treatise on evidence as proof of the prevailing \1ewL7 

Thus. the starting point for examination of the "good soldier" 
defense and the military treatment of general character evidence 
u1 to realize that the framen of the federal mles were trying to change 
the treatment of general character evidence in the federal courts 

V. THE MILITARY RULES OF EVIDENCE 
As previously stated. the military adopted the federal rule on 

character evidence However, the development of character evidence 
in the military has hinged on the Draften Analysis to the rule: 

(a) Character euidence generall2/ Rule 404(a) replaces 1069 
Manual I 138f and is taken without substantial change from the 
Federal Rule Rule 404(a) provides. subject to three exceptions. 
that character evidence is not admissible to show that a per- 
son acted in conformity therewith 
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Rule 404(a)(l) allows only evidence of a pertinent trait of 
character of the accused io  be offered in evidence by the 
defense This IS a rimificant change from 1 1381 of rhe 1969 
Manual which also allows evidence of "general goad character ' 
of the  accused to  be received m order to  demonmate that the 
accused is less likely to  ha\e  committed a criminal act Under 
the new rule, evidence of general good character E madmissi- 
ble because m i >  evidence of a specific trail 1s acceptable 11 
IS the intenrim of the Committee. however. to allow the defense 
to  introduce eiidence of good military character when that 
specific trait 1s pertinent Evidence of good military character 
would be admissibl?. far example, in a prosecution for disobe- 
dience of orders I s  

A detailed reading of the Draften Analysis demonstrates that the 
analysis itself sets rhe stage for the undermining of the "agnificanr 
change " The dmften acknowledged that hmiting fa~orable character 
evidence t o  pertinent traits was a 'significant change'' from pnor  
military practice The onlyjustiiicatian for the change @veri by the 
drafters was that "general good character is not a specific trait 
Then the draf ten attempted to  backpedal Recognizing The long- 
standing use of good mhtary character a t  courts-martial. the drafren 
stated that the committee intended to  continue to  permit this 
evrdence "when that specific trait LS pertinent ' They then offered 
disobedience of orders as an example of such an offense This exam 
ple contradicted the previous analysis by referring to  good military 
character as a specific--as opposed to a general-trait. 

The draf ten attempted to  illustrate the proper use of good militarg 
character by providing an example of when good soldier evidence 
would be admissible. Unfortunately, disobedience of orders was a 
poor example The prohibitions in general regulations define man? 
crimes. and violations of these regulations are punished as disobe~ 
dience Following the drafters' example literally a soldier who 
posrejses drugs and IS charged with disobeying the post regulation 
prohibiting that conduct couid offer his good military character as 
a defense to  the disobedience of orders Apparenrl) this 1s not \% hat 
t he  drafters really intended 

Mhtary Rule of Evidence 404(a)(l) was immediately rerognmd ds 
a departure from P I ~ W O U S  practice 
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It 1s envisioned that military adoption of this rule will permit 
general good character only when the accused is charged with 
a uniquely military offense (failure TO repair), and the defenie 
intends to introduce the accused's general good military 
character. In virtually every other circumstance, general good 
character wiil not be admissible on the ments?g 

Many commentators criticized the draf ten for the rule and the 
analysis. The ieading treatise on the Military Rules of Evidence 
stated. "It might have been preferable for the draften to amend the 
rule itself to reflect this result, rather than attempting to accomplish 
Lt through the non-binding Drafters' Analysis."zo 

This criticism hit the mark The Court of Military Appeals has in- 
terpreted the rule and ignored the Drafters' Analysis by focusing on 
the court's mterpretation of when good military character is perti- 
nent. If the President wants to restrict the use of good military 
character, the restriction should have been explicit in the rule By 
placing the restriction ~n the anaiysls. the drafters left the door open 
for the broad interpretation This broad interpretation will be ex- 
plained below. 

VI. THE COURT OF MILITARY APPEALS 
INTERPRETS RULE 404(a)(l) 

The first court-martial tried under the Military Rules of Evidence 
exciuded evidence of good military character offered by the accused. 
In L'nited States u Coope@ the court-martial convicted Senior Air- 
man Cooper of possessing maruuana. The Military Poiice found the 
drugs m Cooper's automobile after he consented to a search Cooper 
claimed that someone placed the drugs in his car without his 
knowledge. The triai judge, scrupulously followmg Military Rule of 
Evidence 404(aW1). ruled that the evidence of good military character 
was not relevant t o  the offense charged. The Air Force Court of 
Mihtary Review affirmed. holding that under the new Yihtary Rules 
of Evidence, the mlhtaryjudge must look to the nature of the charged 
muconducr before determining If the accused's good military 
character IS pertinent to the determination of guilt or innocence. The 
appellate court interpreted the Mibtary Rule of ETidence to limit 

"Schmasr, TheMtltLoriRules 0JEiidencr A n  Adidoncotes l b o i  The Army Lawyer 

Saltrburg L Schmasi and D Schluefer, Milltar) Rules of Ebldence Xmual 182 
May 1980, at 3 ,  6-7 

( l a r ed  19801 
"j11 M J 816 (A FC M R ,981) 
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good military character to  exclunvely military offenses The court 
specifically addressed the example of disobedience of an order-the 
same example found in the  Drafters' Analysis The court stated thar 
the offense of disobedience mould not necessaril? permit the admm 
sion of goad military character Instead. the court belieied that the 
judge must examine the underlying misconduct 

The appellate court used the same analpis m (iiited States i Bclz' 
and upheld the trial judge 8 exclusmn of defense evidence $5 hen the 
charge mas conduct unbecoming an offirer. Rejecting the accused s 
claim that article 133 was an excluaivel~ milltar) offense. the court 
reemphasized that the trial judge must examme rhe underl lmg 
misconduct ro determine if good military character is admissible 

In these cases decided by rhe courts of mihtaq revlev. rhe [rial 
judges ob\iousI> here adhering stiictl) 10 rhe Drafteii Anal~sis  
General character was Inadmissible and general good milirar? 
character was admasihle only when rh? crime charged war an CY- 

cIusiveIy mil imp offense 

Appeals. examming the same LSSUPF. came 
on. In ('nzled Stnfra 8 Clrmrin~" the  court 
ion of Sergeant Clemans for larcen) and 

unlawful entry because the 1na1 judge, following Militar? Rule a i  
Evidence 104(a)(l). excluded e\idence that Clemona m a l  a good 
soldier 

Clemom war the f m t  opportun 
peals to examin? \lilitar> Rule of E 
found that the milltar) judge was 
and eachjudge h m t e  a separate opinion The opinion of the court 
un t t en  b? Judge Fletcher, focused on the periinence of the airused 5 

traits in light of the defense theory of the case Clemoni admitted 
tzkmg the television set and Caset te  player but claimed thar he did 
EO during his tour of dut? ab charge of quarters to t rach a lesson to 
rho% who left their room5 and v d l u a b k  unsecured The evidence 
thar Clemons x a s  a good soldier was pertinent because it Tended to 
support this defense Judge Flerchpr cited two opinion3 fiom federal 
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courts of appeal-L-nited States L A n g e l t n P  and Cnifed States i. 
HewzttzS-to support his 

Angelini and H e w t t  found general good character admissible 
under the federal rules but for different reasons Both were declded 
by judges who had been federal judges for man? years before the 
adoption of the Federal Rules of Evidence; both decisions reflect the 
Sentiment that there was no need to change existing practice In 
Angelini the court found that character as a law abiding person uas 
a character trait as that term LS used in the federal rules Z r  In Hewitt 
the c o u i  found that a general trait is no less pertinent simply because 
Lt IS general 2 8 T h u ~ .  the two decisions, both cited by Judge Fletcher, 
reached the same result, but they did so b? coming from opposite 
directions To one court. general character LS a specific trait. t o  the 
other. general character IS pertinent. regardless of how Lt IS categor- 
,zed 

Chief Judge Everett found three reasons far admitting the 
evidence. The first was that prohibiting the ex idence would raise a 
"substantial constitutional issue ' 2 8  The second was that "very lit- 
tle support m public policy" existed for exclusion of the evidence.30 
This rationale assumes that appellate judges and not the President 
and Congress, should apply "public policy" t o  the rules governing 
the modes of proof at court~-martial.S1 Last, Chief Judge Everett,  
like the federal judges in Angelini and HezLitt. found little reason 
to split h a m  especiall? x hen the defense preiiously had been per- 
mitted to present character evidence 

Judge Cook also concurred. finding that the defense theory of the 
case placed the character of the accused in isme and that the 
evidence iias therefore 

"678 F2d 380 (1st Cir 1982) 
W34 F2d 277 (5th Cir 1961) 
p6Judse Fletcher also slated that federal Drecedrnt in lnterniemtian of the rules 

of evldeace KB( blndlng On rnlllfsn courts ? h o w ,  16 \I .I at 46 47 The other ~ U O  

judges refused to join this pan of Judge Fletcher's opinion See id at 49 (Everett, 
C J , concurnne). t d  sf 31 (Cook. J . concurrmPl tn the result) Wd R €\id lOlibl(l1 

'Angrirnz, 678 F2d PI 382 
"Hewil t  631 F2d at  260 
"16 \I J at 19 !Everett C.1 , cnncurrmgl. s e i  oiso Adiiiory Curnrnifree'r Pate on 

the Federal Ruler of Evldpnce ( In an> ejent the c~ lmlna l  rule IS IO deeply lmbedded 
10 our jurisprudence as Lo amume almost con~tiIuTional propart lon~ and to oienlde 
doubts of the bmie relerancy of the eiidence ' j ,  s u m  note 15 

~''Llemuns 16 hl J at i o  
"See Lniled Sfare, \ McCnnnell. 2 0  hl 1 577.  589 !U >I C \I R 1985) (Ban  J con- 

"Cionri,o 16 hl I at i l  
curnngj rUJd 24 M J 127 iC>I 4 IRR7l 
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The next case to reach the Court of \Illnary Appeals concerning 
>lihtary Rule of Evidence ?04(a)(l) also involved the performance 
of duty b? a sergeant 19 Sergeant Piatt was accused of ordering tu"  
trainer3 to assault another trainee so that rhe latter would 
'straighten up' Sergeant Piatt defended these charges b) t r>mg to 

offer evidence that  he uas a goad drill mtructor ,  thereb) using the 
inference that a good drill instructor would not hare  arranged these 
assaults. The court once again focused on the nature of the offense 
finding that ~t imolved the performance of duties and that thp 
character of the accused as a good dnll ~nstructor, uherher construed 
as general character or as a specific trait. was admiscible 34 

The same day a i  the  decision was announced in L n i l e d  S1aift.s 1 
Piait. the  court a h  decided Cni led  %rites im .M'.Vdl a case that 
indicates han heaiily evidence of good character neighs with a 
militai) court Sergeant YcSeill was accused of sodomy with an of 
ficer candidate recruit while McSeill sened as the  drill i n ~ t r u ~ t o r  
far the platoon of officer candidates MlcSeill's defense i s a s  a general 
denial. which he sought to bolster u i t h  eiidence of his good 
character In an effort to  have the evidence admitted by the mhrar)  
Judge. McKelll sought to  restrict the evidence to  his character as a 
drill mstructor The milltar) Judge excluded the eiidence and the 
court c o m ~ t e d  McSei l l  McSeiU's good character evidmce then was 
offered as parr of the e\idence ~n extenuation and mitigation. After 
hearing this e\idence. the members requested in6truCtions on hau 
to reconsider the findings of guilry The milltar) judge told the 
members the) could recansidPr the findings. but that the evidence 
admitted durmg the ientencing phace could nor be considered 3i The 
members did not change the findings, the Court of Ililitar> Appeals 
did 

Cp to that point. rhe cases interpreting \Iihtar) Rule of Evidence 
404(a)(l) dealt ~ i t h  general good milirarr characre, and offenses thar 
involved the  performance of militar) duties In I-nited States j. 
Kahahazcmiaq' the Court of Military Appeals was faced for the first 
time with a nondut) offense-the purchase of drugs from an under- 
corer informant 
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An undercover informant allegedly entered the barracks and sold 
marijuana to Kahakauwila. The informant was observed entenng the 
barracks, his testimony was the only evidence that Kahakauwila pur- 
chased the marduana. Because the case was gomg to be referred to 
a Special Court-martial that could adpdge  a Bad Conduct Discharge, 
and not a General Court-martial m which the maximum punishment 
of the charged offense would matter, the charges were referred as 
disobedience of a lawful general regulation in violation of anicle 92 
The trial judge excluded the defense good military character evi- 
dence, and Kahakauwila was convicted 

On appeal, the Court of Military Appeals cited the Drafters' 
Analysis to Military Rule of Eiidence 404(a)(l) and held that because 
Kahakauwila was charged with a mihtaw offense-violation of arti- 
cle 92-the evidence 9 8 s  admissible The court also stated that. 
although Military Rule of Evidence 404 was taken from the federal 
rule, "the peculiar nature of the military community makes similar 
interpretation inappropriate Kahakauwila's inability to defend 
himself against charges that boiled d o h n  to a credibility contest ob- 
~ i o u s l y  troubled the court. 

The Navy-llanne Corps Coun of 4lbtai-y Review severely criticized 
these decisions in L.htted States ~McConnell  McConnell had been 
convicted of use of cocaine The evidence a t  trial was a positive 
unnalyas test. In a lengthy and heated decision, the court challenged 
the loeic and lemtimacv of the d e c m m s  br  the huhher court. In un- 

I "  " _  
usually strong language, Judge Barr wrote a concurring opinion that 
was tery critical of the Court of Military .4ppeals Barr urote  that 
basing the admissibility of character evidence on the article charged 
was the "elevation of myth over reality in Its purest form."i' 

After examining the decisions of the Court of Milltar>- Appeals 
Judge Barr concluded, "if this be the law, w e  have already returned 
to the pre-Rules law, for the Court of Mhtary Appeals e\ idently sees 
no distinction between law abidingness and general character"J2 

But not all the judges on the Saw-Mlanne Corps Court of Xilitary 
Reiiew m r e  m agreement that good mihtary character was irrele 
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Senior Judge Gladis argued that a strong lopcal connection between 
the  good soldier defense and mnocence to  drug charges existed 
He argued that especially m light of the campaigns by the Chief of 
Naval Operations and the Commandant of the hlarine Corps to 
eradicate drug use, and the deletenous effect of drugs on the militan 
goad military character raises a strong inference that the accused 
\witid not he invoked with drugs.'j 

Four months lawr. the Court of Military Appeals ansnered the 
criticism contained m McConnell m a series of decisions a Five cases 
all published the same day, reemphasized that the Court of Mliltar? 
Appeals considered general good military character admissible 4- 
Howewr, the court announced and applied a new- harmless error test 
for the courts of military reviexi to use when evaluating the error 
of excluding character evidence Of the five cases, the  court held 
in four that the exclusion of character endence was hannlers. the 
fifth was remanded to  the Air Force Court of lilhtary Review far 
application of the harmless error test 

In L'nited States is Weeks4D Judge Cox offered three examples of 
situations n h e n  good militari character eiidence aou ld  hare  no 
beanng on the conrested ISSUB 1) when the dispute is mer the nature 
of the substance. 2 )  when the issue 1s the admisahihry of the con- 
fession: and 3) when the  legality of a search E at issue Only one 
of these examples addresses a question of guilt or ~nnocence. Judge 
Cox reall) was saying thar he could not think of TOO many situations 
in which milnar) character xould not be admissible 

In Vcmdelzndee,.'L Chief Judge Everett attempted t o  clarify the 
"considerabie confusion" that Rule 404(a)(l) had produced. Vaande- 
linder  as charged with t ransfa  of drugs and %\as prosecuted for 
a violating article 92 Citing Senior Judge Gladis's dissenting opinion 
in the Court of Militar: Review, the Court held thai  good military 
character was always a pertinent trait when the crime charged was 
possession. use. or transfer of illegal drugs 5 2  The pertinence of the 
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evidence did not depend on the article charged. Moreover, the CDUR 
reasoned, an opinion about good military character was no more 
precise than estimations of the speed of an automobile or opinions 
concerning the intomcation of an individual, both of which are ad- 
miseble.6s A precise definition of "good mrlitary character" may not 
be available. but the members know what the witness means 

What the Court of Military Appeals is saying m these cases 13, not- 
withstanding the onalysls of Rule 404(a)(l). the rule permits "per- 
tinent" character evidence, and it IS the court that defines "perti- 
nent." Good mllitary character a lwap had been admissible at courts- 
martial,e4 and the members properly could evaluate the weight of 
the evidence.jj Often such evidence 1s the only defense available to 
the accused soldier,is and allowing good military character evidence 
does not cause enough of a delay in the proceedings to justify exclu- 
sion of the e v ~ d e n c e . ~ ~  

Is It appropriate for the Court of Mihtary Appeals to mterpret Rule 
404(a)(l) in a manner that 1s a t  odds with the Drafters Analysis to 
the rule? I believe It is .  If the President intended to make a signifi- 
cant change in the admissibility of good military character, that 
change should have been placed m the rule aself. not in the nanbind- 
ing analysis.sn The drafters should have been aware, in 1980 when 
they adopted the language of Federal Rule 404(a)(l). that the federal 
treatment of character evidence did not change in 1976 with the 
adoption of the Federal Rules of Evidence: federal judges continued 
to permit general character evidence despite the Advisory Commit- 
tee's In a similar fashion, the Court of Military Appeals has 
intelpreted the rule, which has resulted in the admissibility of goad 
military character 

.. .. .. 
"Id at 44 
V d  at 45 
5'Kahakouutlo I9 11 J at 62 
"Speech presented by Judge %'alter T Cox 111 at the Ninth Criminal Lan Yew 

heloprnenk Coum The Judge M m c a t e  General'r School L' S Army Charlottemde 
V'lmnla Aug 18 1986 

"'See Sehmerl. mpra note IS 
i'L'mtedSfafesr Lechoco. 5 4 2 F 2 d 8 4  88" 6 ( D C  Cs 1976)(1 Rule?O4(aXllrnerel~ 

codifiedthefhenpreiiulingpracrice' ),United Stafeiv C5lkouskr 556FZd 789 801 
(6th C a  1077) ( '(Glenera1 goad character IS admissible under rule 104(a)(l) ) One 
year after the adoption of the Md~lan Rules and SIX yean after the adoption of the 
Federal Rules, one cour t  in examining Rule 404(a)(l) and the querrron of genemJ 
character vemx specific tram of character stated ' W e  are loath to arrurne that LU 
drairem meant Lo menurn the naimu holding of > l rheban  urrhaul ~peciflcallr so 
noting ' L'mted States % Heum 634 F2d 277 (6th Cir 1981) 
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What can he new-ed as The culmination of the debate on the "per 
tinence" of good militar? character is the  decision of the Air Force 
Court of >hhrary Re, iew in i h i t e d  States ti &mhi,ry Pershing w-aa 
charged with larceny, and the trialjudge finding no nexus between 
the  charged offense and the performance of mihrar) duties exclud- 
ed the evidence The Air Force Court of blihtar> Renew found this 
to he error ' The adrnissibihty of character evidence should not hing? 
an a h a t  Article of the Code an accused is tried under."@' The o p m  
ion then cited pasages from Chief Judge E ~ e r e t t  and Judges Sullivan 
and Cox to conclude that eiidence of good military character 1s 

always admissible Pershing was alleged t o  have stolen a m o n q  
order while on dury at the visitors center. The Air Force Court of 
hliiitary Re\iex did not cite the nexus between militaq duties and 
The crime charged as justification for the adrnmihihty of the 
evidence Rather. the court heid that general good militan character 
was "pertinent and therefore adrnisiibie under 41111targ Rule of 
E\idence 40?(a)(l).b7 

The holding in th? Pershing case 1s significant because i r e  years 
earlier, the .4rmy Court of Military Review on similar facra and ap- 
plying the same rule of evidence, came to an apposne result In 
l h i f e d  States I Fitzgerald6' the  larceny charged was the wrongful 
withholding of ermneou~ pagments. Fitzgerald acknoirledged that 
he had been overpaid. but defended himself bg claiming that he in- 
tended to repay rhe m o n q  The rriaijudge refused to  permit Fitz- 
gerald to  present evidence that he nai a goad soldier The Arm: 
Court of Military Review upheld this ruling 

What had changed in the  f i re  years" The rule of evidence id  the  
same "hat changed Is that the judgea on the Court of >4ilitary Ap- 
p e a l ~  made It clear that  good military character e\idence 1s "pert1 
nent ' as that term 1s used m >hlitary Rule of Evidence 404(al(ll and 
hence admissible when offered b? the defense 

VII. THE NEXUS REQUIREMENT 
The Court of hIilitaq Appeals idenrifled the definition of the hord 
pertinent in Military Rule of Evidence 404(a)(l) as the 'sticking 

poini ' in rhe cantrmersy over good milltar) chamcter6+ In Kaha 
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kauwia  the court found good military character pertinent and hence 
admisable for two reasons 1) Kahakauwila was charged with a mola- 
tmn of article 92 a military offense, and 2) the 'peculiar nature of 
the military community ' should be used to  define pertinent 
e? idence 

The first reason can be termed the nexus requirement. In later 
cases the court identified a nexus between the crime and military 
duties to justify the admission of character evidence 

The second reason. "the peculiar nature of the military commum- 
ty." can support the pertinence of general good character at courts- 
martial. The nexus requirement IS unnecessaly and should be aban- 
doned. Often, arguments to support the nexus between crimes and 
good military character are strained. In Kakokauwila Che court 
looked to the articie charged and ignored the underlying offense 
In L'mted States u WilsonBB the court found a nexus because the VIC- 
tims in a sexual abuse case were the wives of the accused's subor- 
dinates. In CnLted States c HurstBB the nexus was the location of the 
offenses on base and the degrading nature of the offenses. This 
reasoning IS strained a t  best; 1s the good military character of Major 
Hursr admissible because he allegedly committed the offenses on 
post? W-auld the evidence be inadmissible d the offenses were alleged 
to ha%e been off post? Does Major Hurst have two characters, one 
on post and one off post? 

What che court seems t o  be applying 1s the old service-connection 
test for jurisdiction. Mandated by O'Callahan n Parker'o the pro- 
SCCUCLOII was required to show that the offense was s e n ~ c e  connected 
to establish military jurisdiction. Service connection, as interpreted 
bs the Court of Military Review, was not difficult for the prosecu- 
tion to demonstrate. One commentator stated that the test for ser- 
\ice connection was dependent only upon the magnat ion  of the pro- 
secutor.iL In a srmlar fashion, the nexus required for the admission 
of good military character seems dependent upon only the imagina- 
tion of Che defense counsel 
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VII. CONCLUSION 
In mired Slates j .  li'iison'? Judge Sulliran stated "The  well^ 

recognized rationale for admission of eiidence of good milltar? 
character 1s that IT irauld provide the basis for an inference that an 
accused was too professional a soldier to have committed offensei 
which would have adverse military consequences 

In lISlson rhe t n a l  judge distinguished between milltar? offenies 
and civilian offenses. and he instructed the court member? that the? 
could consider evidence of good mhrar)  character as part of the 
defense eLldence for one set of charges but not for the other The 
court did not discuss haw a court member is supposed to  go about 
this difficult task Character IS the  complex of esperiall) mental and 
emotional qualities that distinguish an individual Hou are the 
members to turn on and turn off this characterization of the accused 
in their deliberations? Later in the opinion. when exammmg if the  
exclusion of the evidence was a harmless error Judge Sullivan ques- 
tioned th? probatire value of the eLidence Hawe\er the  persua- 
siveness of such evidence 1s not particularly great because IT failed 
to  specifically address the particular conduct a t  iisue in the charger 
againsr him i4 

Judge Cox. in ihited States i! Court 

I further agree that the evidence of appellant's mditar) record 
and mihtarg character should have been admitted I do so 
wqrhout hesitation because. m myjudgment. the fact that a per 
son has given good. honorable. and decem service to his c o u i l ~  
t ry  1s always imporrant and relevant evidence for the triers of 
fact to consider Commanders consider I t  not onl? WhQn 
decldmg the appropriate diSpOSltlOn Of a charge, but a150 w-hQn 
deciding to approie 01 disapprove Sentences: and I behe\e that 
court mernben and military judges also should consider 11 when 
deciding uhe the r  a particular person 1s innocent or guilty of 
an offense The eildence may have little weight. indeed it ma) 
have none But If an mdindual has enjoyed a reputation for be- 
mg a good officer or servicemember, that information should 
be allowed into evidence id 
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Judge Everett. concluding m Lhited States II Benedict'. that the 
goad character evidence had been improperly excluded stated: 

When an accused . . offers evidence of his goad character, he 
LS contending that --as demonstrated by his good character 
-he would never had committed a crime How coniinc- 
m g  this contention may be will vary with the facts of the case; 
but, unlike the court below, we see no reason why the evidence 
of good character is per se inadmissible 7 5  

These three quotations are reiealing about the judges' views on 
good character evidence They share three important aspects First, 
the judges are unanimous in deciding that good character. especial- 
ly goad mhta ly  character, 1s not per se madmssible at courts-martial. 
Second, the judges made their decisions while at the same time ex- 
pressing doubts as to the probative value of such evidence. And third, 
while two judges continue to articulate a nexus requirement their 
reasoning generally ignores the Drafters' Analysis m determining 
whether the evidence is admissible. 

Has the Court of Military Appeals properly decided the issue of 
character evidence? General good military character should be ad- 
missible at all courts-martial. The court has not gone far enough; the 
nexus requirement should be dropped altogether 

How valid are \Vigmnore's half-centurJ--ald obsewatians of the value 
of military character evidence? In an early decision. the Court of 
Militaly Appeals stated "W~lgmore goes so far as to say that evidence 
of good soldierly character is even stronger that the customary 
evidence of good general character"'e In the passage from his 
treatise, Rigmore stated: 

The soldier is in an environment where a11 weaknesses or  ex^ 

C ~ S S ~ S  have an opportunity to betray thernsehes He 1s carefully 
observed by his superiors.-more carefully than falis to the lot 
of any member of the ordinary civil commumty; and all his 
delinquencies and merits are recorded systematicaliy from time 
to time on his "service record," hh ich  follows him throughout 
his Army career and serves as the basis for the terms of his final 
discharge 

"27 11 d 253 (C 11 A 19881 
-lid at 262 
"United Stater I Browning 5 C if R 2 i  28 (C \I A 18521 
'OWlpnare on Evidence $ 58 (3d ed 1940) 
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Are these observations valid in today's Army" Do they still apply 
when soldiers no longer live in open bay barracks. always are per 
mitted passes off post. and are not subject to frequent inspectmnsOnl 

Admitting good soldier evidence at  all Courts-martml preserves the 
notion that  soldierly character E of paramount Importance. Juct as 
Judge Cox argued in Court.i2 the  court should not abandon the belief 
that  being a good soldier has Importance. that an accused should be 
allowed his parade of character witnesses. that life in the seryice 
IS different than cirilian life, and that bemg a "good soldier' doe, 
mat tera3 For a trial Judge to  instruct that good military character 
evidence 1s relevant to  some charges and not others LS the equivalent 
of ruling that a soldier has two personalities-one on duty and the 
other off duty 

The Supreme Court recently decided m Solarza 1 .  LiiLted Statess4 
that court-martial jurijdictlon exists mer a service member off post 
and off dut l  Xlilitarg character evidence should be admissible 
whether the charged crime IS committed off post or off dut) 

The accused soldier is not the only one to  benefit when good 
mihtary character 1s admissible The Army also has an lntCleSt in 
preservmg the good soldier defense When a squad leader is permit- 
ted to  testify on the soldierly character of one of his subordinates 
he 1s told that his observations and judgment are important Restric~ 
tmn of character e\ idence may shorten trials bg precluding e\ idence 
of maranal  value. but  this efficiency must be balanced bg laiger 111 
terests. 4 soldier 1s a ialdier twenty-four hours a da! Soldierly values 
are important Soldiers do not have ajob. they are in th? sernce" 
Like Judge Cox. we should be unuilling lo al loa these concepts to 
erode Excluding m o d  m i n a r r  character as woof o f  innocence does 
JUI  that 

Ten years hate  passed mice the adoption of the Milnar) Rules at 
ELidence The drafters expected Rule lO l ia) ( l )  t o  make a 'signifi- 
cam change' m the admissibilit) of general good character e i  idence 
The> tned to do so hoxe\er, in the  Anaiysis. leaiing the  ruie ogen 

~ ~ - _ _ _ _ _ _ _ _ -  
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to interpretation by the  courts. Wlule a t  first, trial judges and the 
courts of military review attempted to apply Rule 404(aXI) as envi- 
sioned by the draftem, the Court of Mditary Appeals consistently has 
found good military character to be admissible. The court should 
return good military character to its "preferred position:'85 and the 
evidence always should be admissible. Military Rule of Evidence 
404(a) (l), ten yeam after its adoption, should be intelpreted so that 
good military character is pertinent a t  every court-martial. The ad- 
mission of good military character evidence at all courts-martial will 
result in greater justice, not only to the accused but also 
to  the entire military. 
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B y  Order of t h e  Secretary of t h e  Army 

CARL E .  vumo 
General,  Uni ted  S ta tes  Arm) 
Chief of Staf f  

Official. 

THOMAS F SlKORA 
Brigadier General, United S ta tes  Arm) 
The Adjutant General  
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