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GOVERNMENT OWNED-CONTRACTOR 
OPERATED MUNITIONS FACILITIES: 

ARE THEY APPROPRIATE IN THE AGE OF 
STRICT ENVIRONMENTAL COMPLIANCE 

AND LIABILITY? 

by Major Mark J. Connor' 

I. INTRODUCTION 
[Wle find in thew contracu [at GOCO munitions plants] a reflec- 
tion of the fundamental policy of the government to refrain, 
as much as possible, from doing its awn manufacturing and to 
use, as much as possible (in the production of munitions), the 
experience in mass production and genius for organization that 
had made American industry outstanding in the world. The 
essence af this policy called for private, rather than public, 
operation of war production plants. . We relied upon that 
system as the foundation of the general industrial supremacy 
upon which ultimate victory [in World War 111 might depend? 

Government owned-contractor operated (GOCO) munitions facili- 
ties have been the primary supplier of the nation's military muni- 
tions since shortly after the outbreak of World War 11. Increasingly, 
however, this unique2 partnership of government and private in- 
dustry has come under attack. 

'Judge Advocate General I Corns. U S  Army Currently arsigned ar Instm~for, Ad- 
rn~~fradllve and C i a  Law Division, The Judge Ad>.a'afe GenemI.~ Sehoal, Charlottes- 
\?Ue, \'-a. 19S4 to  p ~ s z n t  Formerly m i m e d  8s B Thd Counsel. 26 Armored Dm-  
son(Forward). 1883 1885. BndBIBLlfigB[IUnAftorney, Department oflhe Army En- 
Ylrnnmenial Law Divliion. 1986-1989 B A , We'ertminrfer Callege. 1979. J.D , Uniber- 
sity of Miuouri-Columbia. 1882. and LL M . ,  The Judge Advocate General Q School, 
1990 Member of the Miuoun State Bar This amcle i8 b e d  YM" a thesis submitted 
m partial IBlisfacLmn of the 38th Judge Advocate Officer Graduate Coune 

'Powell v Knlted States Cartridge C o ,  339 C S  497, 508 (1960) 
'InUnitedStarerCartndgeCo v. Powell 174FZd718, 72618thCa 1948) thecourt 

noted the unloueneu of the GOCO coneeol statinn 
The scheme. which 1s involved m the pksent rituation of producing mundlons 
In government owned planti, ' through the agenw of selected quallf>ed C O ~ .  
mercial manufacturers:' on the basin of cast nlu a (Ired fee for c a m m ~  on 

1 
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Perhaps the greatest challenge facing both the Army and pniate  
Contracton involved in GOCO munitions production has resulted from 
the growth of the modern environmental movement, whose b r t h  
frequently is attributed to the 1962 publication of Rachel Canon’s 
Silent Spn’ng In 1970, Congress reacted to the growing public de- 
mand far protection af the environment by passing two major pieces 
of environmental legislation. the amendments to the Clean Air Act 
(CAA)3 and the Kational Environmental Policy Act (NEPA) Since 
then, Congress has passed an additional thirtyseven major and mmor 
pieces of environmental legislation5 that have spawned an explosion 
of regulatory implementing guidance e 

Despite the plethora of laws and regulations, environmental clean 
up has proven to be an elusive goal. Both the time and money neces- 
sary to aclueve effective cleanups routinely have been underestimar- 
ed, fueling a growing sense of frustration on the part of the public 
and the Congress 

Further feedingthis Sense of frustration has been rhe appearance 
that federal facilities-particulariy those belonging to the Depart- 
ment of Defense (DOD) and the Department of Energy (DOE)-have 
used the principles of savereign immunity and federalism as shields 
to protect them from federal and State environmental laws and 
regulations 

Moreover. m a w  legislators and environmentalists are outraged that 
the contractors whose operatmns hate caused the contamination 
found s t  GOCO facilities are not bemg held financially responsible 
far the costs of cleanup. This outrage has surfaced during congres- 
sional hearings on environmental cleanups at federal facilities. 

I’m from Muskogee, OK. hlr and Mrs. Smith live on 14th Street 
in Muskogee. OK What they are going to read tomorrow about 
Tucson is this. They are going to read that Hughes Aircraft Im- 
properly disposed of hazardous vaste [at the Air Force’s GOCO 
Plant #44] that they [Hughes] were under contract to dispose 
of with the Air Force. But  the Air Force has decided that they 

J4L C S C $5 7401 i64? (19821 
4 1321 1370a 

ai WweeAuthmLwrwonAct Fa, Fucni Bars 1990-1991 Rq”rrofr!vHousu 
1olivesAnnedSenrcesCunimrirreon H R  2451 lolrf  Cans 1st Sesr 236 

(18891 [hereinafter n?parr on X R 1V61j 
iM Bf 239 Berireen 1970 and 1987. the number of pages in the Code of Federal 

Regulaliani dewred Lo im~lementing regulations far federal em ironmenial ~tatuteb 
Increi-ed from approximately 500 to approximalels 9700 

2 



lQQl] GOCO MUNITIONS FACILITIES 

[the Air Force] is going to pay for it [the cost of the cieanup 
required as a result of Hughes' improper disposal]. Not only are 
they going to pay for it, they're going to pay them [Hughes] a 
profit for cleaning it up. And so, Hughes Aircraft is not [even] 
being slapped on the wrist, is not being held accountable hke 
Mr. and Mrs  Smith an 14th Street may be If they dump 
something [hazardous] in their backyard And what am I go- 
ing to tell them why there are two sets of standards, one for 
government contractors and one for the public? What am I go- 
ing to tell them? What do you want me to tell them?? 

This article examines whether the GOCO contractual arrangement 
is still appropriate at  Army munitions plants in an era of strict en- 
vironmental compliance given the strong c u r r e n t s  of congressional 
and public frustration with the pace and cost of environmental cam- 
pliance and cieanup. 

First, the article examme8 the histoncal rationale behind the GOCO 
relationship. Next, the article analyzes the contractual structure of 
the GOCO relationship. The article continues by discussing the ap- 
plicability of federal and state environmental statutes to the Army's 
munitions plants Because af their broad impact on GOCO munitions 
fachties, particular attention will be given to the Comprehensive En- 
vironmental Response, Compensation and Liabil i ty  Act (CERCLAY 
and the Resource Conservation and Recovery Act (RCRA).w Finally, 
the article explores alternatives and modifications to the current 
GOCO contractual relationship and suggest amendments to existing 
environmental statutes and procurement regulations that apply to 
Army munitions facilities. 

11. THE GOCO CONCEPT 

A .  HISTORY AND RATIONALE OF THE 
GOCOCONCEPT 

S,"*) 
&42 U S C  $5 9601-9667 (1982 & Supp 7' 1967) 
*Id § $  6801-69911 
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manufacturing far the Department of War was conducted solei> at 
Frankfurt Arsenal'O While a number of commercial firms in the 
United States manufactured sporting ammunition, no peacetime 
market existed for mcendiary, tracer, or armor-piercing ammunition. 
therefore. tit-ihan industry lacked even B basic understanding of how 
to mass-produce these military staples" ?doreover, deterioration of 
stockpiles from World War I production and shipments to Great B r i ~  
tain had depleted total reserves of small arms munitions to less than 
400 milhon raunds.12 

The situation for larger caliber munitions was even more distress- 
ing. On May 1. 1940, the naoan's stockpile of large caliber ammum- 
tion included only 46.000 37mm anti-aircraft rounds, i5 ,000 3imm 
tank and anti-tank rounds. 11.928 five-hundred-pound bombs. and 
4,336 one-thousand-pound bombs13As Secretary of War Stinson was 
to remark in 1043. "We didn't have enough powder [for large calibei 
munitions m 18401 in the whole United States to last the men we 
now have overseas for anything like a day's fighting."14 Because on- 
ly Frankfurt and Picatinny Arsenals were capable of producing new 
arriiiery munitions, the situation was even more 

The cure to this highly unsatisfactory Situation was the creation 
of a GOCO murutions industry Under the GOCO concept. the govern- 
ment owned the production facilities and equipment, and a contrac- 
tor managed and operated the production facility pursuant to one 
or more contracts with the government In July 1940. the Ordnance 
Department signed Its first GOCO contract with Dupont for the 
manufacture of smokeless powder at what later was called the ln- 
diana Ordnance By 1944, sevent?~tho  GOCO facilities were 
operating. twelxe of which were derated pnrnani) to the manufac 
ture of small arms ammunitionL7 

From these GOCO plants. a iirtual araianche of munitmns flow- 
ed By the close of the war, over for ty~one billion rounds of Small 
arms ammunition and one billion rounds of larger munitions uere 
produced Io 

IDH Thomion & L ilauo, 1 S Arm) in World \Gar 11 The Ordnance DepanmPnr 

"Id at 1911 
Proeuremeni and Supply 191 (1860) 
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After World \liar 11, a debate raged in Congress over what to do 
with the GOCO facilities In 1948, Congress finally passed legislation 
authorizing the military departments to mantain a reserve of in- 
dustrial facilities for manufacturing wartime mihtary requirements?g 
The decision to retain a substantial number of the GOCO facilities 
proved to be wise because a number of the plants were placed hack 
in full production to support the armed forces in the Korean and Viet- 
nam conflicts. 

Currently, the Army has twenty-seven industrial faciiines that are 
dedicated to munitions production 2D Sixteen of the munitions 
facilities are considered to he in active production.l' Of the active 
facilities, fourteen are operated as GOCOS.~~ 

Most of the GOCO munitions facilities in use today originally were 
designed in the 1940's and were operated extensively through the 
1960's Because these penods pre-dated heightened sensitivity to en- 
vironmental concerns, environmental problems abound at GOCO 
munitions facilities today, 

Past disposal practices have left many of the GOCO facilities m t h  
serious soil and goundwater contamination problems. Contaminants 
found at the facilities include radiologic materials, volat~le organic 
compounds, heavy metals, and explosive compounds. Some are 
known or suspected carcmogens.2s 
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estimate for the ultimate cost is available, by the close of fiscal gear 
1989, over $130,000,000 had been spent by the Army in cleanup- 
related activities at these nine This amount does not in- 
clude any money spent on facdity modernization necessary to achieve 
compliance with current environmental regulatory standards. 

From its inception, the GOCO concepr has provided a tradeoff for 
munitions plant c0ntractor-operat~is. In return for a lower level of 
profit than otherwise might be expected. the contractors recened 
virtual immunity from nsks resulting from munitions manufactur- 
mg operations For example. the contract governing operation of 
the St Louis Army Ammunition Plant (AAP) during World War I1 
stated the fallowing 

It is the understanding of the parties herero, and the intention 
of this cantract, that all work. is to be performed at the ex- 
pense and risk of the Government and that the Government 
shall indemnify and hold the Contractor harmless against any 
loss, expense, damage or liability of any kind whatsoeter aris- 
mg out of or m connection with the performance of the work 
under this [cantract], except to the extent that such loss. ex- 
pense, damage, or liability IS due to the personal failure on the 
part of the corporate officers of the Contractor or of other 
representatives having supervmon and direction of the opera- 
tion of the Plant as a whole. to exercise good f a t h  or that degree 
of care which they would normally exercise m the conduct of 
the Contractor’s business.28 

The obvious risks associated with the manufacture of explosives 
in 194O-catastroph~ fire and explosion-still exist today. In 1990, 
however, the Army and its contractors must confront the risks of 
liability for the costs of environmental compliance and cleanup In 
addition, they can face huge potential damage awards resulting from 
toxic tort actions 

“Department of Defense Defense Environmental Restoration Proyam Annual 
Report Lo Conmenn For Fiscal Year 1989 8-2 (Februan 19801 [hereinafter DERA FY 

6 



19911 GOCO MUNITIONS FACILITIES 

Between 1883 and March 1969, nine DOD contractors at  GOCO 
facilities were assessed fines totaling in excess of $1,5W,OOO far vmia- 
t iom of RCRA.zs Moreover, during 1968, State agencies and the EPA 
had assessed penalties agamt  pnvate parties for violations at a smde 
facility in amounh as high as %8,950,000.so In all likehood, reguiatan 
increasingly will seek to fine contractors operating GOCO facihties 
as a means of compelling environmental compliance. Support for this 
conclusion 1s found in two EPA internal memoranda The f in t ,  a 
January 25, 1988, memorandum from the EPAt Assistant Ad- 
ministrator, Office of Solid Waste and Emergency Response, urged 
the EPA reaons to use all RCRA enforcement mechanisms-including 
penalty assessments-whenever the contractor is responsible for 
overall operations or hazardous wmte management si The second, 
a September 6 ,  1888, memorandum to all EPA regions from the EPA's 
Director, Office of Waste Programs Enforcement, commended two 
of the regions for recent Lnitiatives in taking enforcement actions 
and assessing penalties against operating contractors at GOCO 
facilities.3z 

The nsk of CMI actions alleging that the Umted States and its GOCO 
facility contractor are liable for CERCLA response3a costs, personal 
injury, and property damages is also very real. For example, in Wer- 
kin u. United States,34 an action brought primarily under CERCLA 
and traditional tort theories, the piaintlffs alleged that response costs, 
personal injury, and property damage hare resulted from exposure 
to toxic chemicak used and disposed of on the Twin Cmes A m y  Am- 
munition Plant (TCAAP). Eiinetythree individual plamiffs and one 
municipality seek nearly $100,000,000 from the defendants, one of 
which LS the TCAAP's operating ~ o n t r a ~ t o r . ~ ~  

Regardless of the outcome in Werlein, environmental litigation sur- 
rounding the TCAAP already has proven very expensive. In 1986, 

'Wmted States General Accounring Offxe, Hazvdous Waste - C o n l ~ ~ L o ~  Should 

' o H e & n ~ ~  m H R 1056 Before the Smbcomm. on TromlaLbon and Hazardow 
Be Accountable for Enrironmenlnl Performance 18 118891 [hereinafter GAO Reponl 

>MaaLertals 3 
(19801 [heremafter Heoilngs on H R  10561 

Hews Corn; 0% E m u  and C m m &  lOlsI Cong , 1st S e s ~  86 

"GAO Report, ram note 29, at 23. 
"Id 
=4z u s.c 5 s m i m  (supp v mi) (. me term 'Esmnse' means Emovsl, 

remedy, and remedlal BcfiOn. all such terms !mcludmg the terms 'removal and 
'iernedial action') include enforcement actinns related thereto'') 
W O  3-84-886 (D. Minn filed .lull 13, 1984) 
"Id. In 1889. as a pafilal ~etrlement m Wolein. the United Starer paid the Yillage 

of St Anthony 53.W0,OOO in exchange for a release of the United Stares and the 
Z A A P  5 operating contractor, Federal-Hoffman, Ine. 

7 
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to settle a companion case to Werle~n,~~ the United States agreed 
to pay the City of New Brighton, Minnesota, over $9,000,000 for 
CERCLA response costs expended by the city.57 In addition, the 
United States ageed to pay for the construction of a municipal water 
treatment system expected to cost over $4,000.000 The United 
States also agreed to pay for the operanon of that system until zts 
use no longer is required to meet federal and state regulatory safe 
drinking water standards 

While the nsks associated with the operation of GOCO munitions 
facilities have increased, the ability of the Army and its contractors 
to allocate OT shift these nsks has decreased. Insuring against the 
costs of fines never has been possible Rve yeam ago, however, a con- 
tractor could obtain ~nsurance against the nsks associated with en- 
vironmental t o m  or cleanup costs, albeit in limited amounts and a t  
rates from five to ten tunes in excess of the rates for policm without 
that coverage Moreover, the cost of this insurance was rambur- 
sable bs- the government 

Recently, however, contractorz have found that the insurance for 
environmental tort 01 cleanup costs is unavaiiabie a t  any price As 
the operating contractor at the Army's Radford AAP noted, '[tlhis 
lack of insurance is not limited to releases of materials that are tox- 
ic. nuclear, or hazardous, but extends to the environmental conse- 
quences of the releases of all chemicals, constituents. wastes. or 
matenalr ' ' ( I  

Environmental problems notwithatandmg. GOCO munitions fa- 
cilities remain a bulwark of the nation's defense. For exampie one 
facility alone-the Lake City AAP-has produced an average of 
800.000,OOO rounds of small arms ammunition each year since 1984.42 

"Yea Brighton I United Stares, No 3-81-1110 (D Mlnn filed SUI) 13.  1984) 
"Litigation Seftlem~nf Agreement Between the h i r e d  State3 and the C m  of Ueu 

Brlghton (August 5. 1988) 
Il,d 

'#See Olin Corporation, O h  Proposal to 30li~ifafion DAAh09-84-R-0120, Val l i  mrc 
2 ,  12.1 (Jan 21. 1985) In 81s ~ucceriful proposal for operation of the Lake Cifb AAP. 
Olin slated i t  canvassed IS leading ~ i i s u m c e  companie~ The only cornpaw that would 
mwre Olrn against potential enrimnmental liability Quoted O l m  B premium of 
$ 2  ,500 000 forcmerasenotfa exceed 520 000 000 oeroeeurrence r i t h  a$5  000 0011 
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E. GOCO CONTRACTUAL PROVISIONS 
At active A m y  munitions plants, the GOCO arrangement 1s the pro- 

duct of t w  contractual instruments. The first 1s the facilities con- 
tract; the second is the production contract. 

Both facilities and production contracts contain standard clauses 
affecting the scope of a contractor's liability for operating the facili- 
ty For the most part, the financial protection to the contractors pro- 
vided under these standard contractual ciauses does not extend to 
the costs of complying with federal and state environmental laws 
and regulations. Instead, these clauses are directed towards dealing 
with the issue of Lability for torts, environmental and othemae, with 
respect to third persons. h the extent that any of these clauses pro- 
vide financial protection to the contractor, they are conditioned on 
the contractor not engaging m willful misconduct nor demonstrating 
a lack of goad faith 4a 

1. The Facilities Contnct  

The Federal Acquisition Regulation (FAR)" recognizes three dif- 
ferent types of facilities contracts 45 The "facilities acquisition" con- 
tract contemplates the acqumtion, construction, and installation of 
facilities. The "facilities use" contract provides for the use, mainte- 
nance, accountability, and disposition of government furmshed prop- 
erty The "consolidated facilities" contract is a combination of the 
two contracts described previously. Through the facilities contract, 
the government provides the contractor with facilities to be used in 
providing services or producing products under one or more produc- 
tion contracts Sometimes the facilities are provided at  no cost to 
the government, with the contractor being responsible for all 
mmtenance. At other times, when a cost type contract Is being used, 
the contractor is obligated to maintain the facility at  the govern- 
ment's expense. 

Standard clauses ~n facilities contracts deal specifically with en- 
vironmental protection through pollution control or abatement 
relating to the Clean Air Act and Clean Water Act (CWA). These 
clauses, however, merely state a general governmental goal of im- 
provmg the nation's environment and requ~re the contractor to use 
its best efforts to meet CAA and CU'A standards 
"set e # ,  FAR 52 228-7 OTherFARclauvs that pmtecf the contractorcornan smilar 

"48 C F.R , ch. 1 (18881 
"See FAR 45 302 
"FAR 23 103. 52 223 1 52 223 2,  52 233 2 

leSLrICfmnl 
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Several other standard F.4R cIauscs, however, indirectly bear on 
the respective responsibility of the government and the facilitg con- 
tractor to meet applicable environmental regulaton. standards. Vnder 
the FAR, the government does not warrant the condition or suitabiht) 
of the facilities for the purposes of the contractor's Instead, 
the contractor must inform the contractingafficer, in ant ing,  within 
thirty days of receipt of the facilities. of any defects that render the 
facilities unsuitable for the contractor's intended use The contrac- 
ting officer then is supposed to direct the contractor to either repair 
madif>. or return the defective facility at government 

?io FAR provisions deal explicitly w t h  facilities that hecorn?. !n 
effect, defective after the initial thirty-day period as a result of 
changing environmental standards hladifications of the plant. to in- 
clude rearrangement of moveable equipment. to meet environmen- 
tal standards requires the advance written permissmn of the can- 
tracting 0ff1cer.~" Dloreover, If  removal of these modifications *mid  
damage the faciiities, the contractor cannot make the alt?rations 
even at  his own expense Thus, the contractor whose government- 
owned facility debeiops eniironmental compliance problems dunng 
the term of the facilities Contract effectivelg 1s barred from modif>- 
Ing the facility to achiera compliance \%Lthout the contracting of- 
ficer b consent 

This lack of control used to be of onl? limited concern to govern- 
ment contracton because of the interplay between the "Liabihr) for 
Facilities.' 5 %  "Insurance-Liabihtg to  Third P e m ~ n s , ' ' ~ ~  and "Indem- 
nification of the G~vernment"~ '  clauses Prior to  promulgation of 
the FAR m 1984, these three clauses were standard in virtually all 
facilities contracts 

The ' Liability for Facilities" clause provides that the contractor 
shall not be liable for any loss or destruction of or damage to the 

facilities or for expenses incidental to such loss. destruction. or 
damage' 55 It has remained basicail) unchanged fol at least !went) 
>ears and remains a fixture of government facilities contracts 

216 lU(h1 10~11) 
243-10(h) 1 U 2 )  
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Pnor to 1984. the "Insurance.L~abllity to Third Persons" ciause 
provided that the contractor "shall be reimbursed for certain 
liabilities to third penon not compensated by insurance or otherwise 
without regard to and as an exception to the Iimitatmn of costs or 
limitation of funds clause in the contract.'1Se With the promulgation 
af the FAR m 1984, this clause was amended to provide mdemmfica- 
tmn "subject to the availability of appropriated funds a t  the time 
the contingency o~curs.''~~ This amendment was necessary to  comp- 
ly with a 1982 Comptroller General decalan, which held that the 
then-existing clause violated the Anti-Deficiency ActSn and the Ade- 
quaq of Appropriations .4ctS0 because it purported to  commit the 
eovernment to  an indefinite liabilitv that could exceed available ao- 
propriations 
ment facilities contracts. 

As amended, this clause alia LS found in all govern- 

Before the promulgation of the FAR, the " Indemn~f~at ion  of the 
Government" ciause included ianguage by which the Contractor 
agreed to "indemnify the government and hold It harmless against 
claims or i qu ry  to persons or damage to property of the contractor 
or others arising from the contractor's possession of government 
faclhties, except as provided in the Insurance-Liability to  Third Per- 
Sons Clause."e' With the promulgation of the FAR, the language of 
the "Indemnification of the Government" clause has been merged 
into the "Government Property" clause, except that the language 
"as provided in the Insurance-Liability to Third Persons Clause" has 
been deleted The "Government Prmerty" clause also is standard 
in government faciimes contracts 

As a result of the changes in language, the current "Insurance- 
Liability to Third Persons" and "Government Property" clauses can- 
not be harmonized. In the "Insurance-Liab,lity to  Third Persons" 
clause, the contractor LS indemnified by the government, subject to 
the availability of appropriated funds, as to "others" for bodily in- 
jury arising from performance of the contract. In the "Government 
Property" clause, the contractor purports to indemnify the govern- 
ment for liabilities to ''othen'' arising from the contractor's use or 
possession of the facilities Whlle the mdemnlficatim m the "Govern- 

"See, e o  , Defense 4cqumfmn Regulation 7-203 22 (19801 [hereinafter M R I  
%'FAR 52 228-7(dl 
"31 L S C 5 1341 (18821 
,#41 C S C g 11 (1982) 
'olisumpllon by Government of Contractor Liabilin to Thmd Penanr. Comp Gen 

"UAR 7-702 20 (19761 
llFAR 52 245 11(1) 

Dec 8-201072, May 2 1882 
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ment Property" clause appears broader in scope than the indern 
nification in the "Inrurance-Liability to Third Persons" clause. no 
clear rule exists as to which of the clauses has priorit) 

2 Productton Contracts 

Through the production contract. the government contraits for 
production o i  one or more types of goads a t  the facility Generail!. 
two m a p  types of production contracts are used in gmernment con 
tractmg. fixed price and cost-type 

At the Army's active GOCO munitions facilities, however a fixed 
price production contract IS simply too nsky for the contractor In 
large part this IS because m a fmed pnce contract the contractor must 
factor the entire cost of emironmental compliance into the hid Thii 
1s particularly true if the contractor 1s uang faahties provided at 
no cost 10 the government Cnder thal scenario, a contractor using 
a fixed price contract can be ruined by factors beyond his control. 
For example. the passage of new federal statutes 01 regulation5 could 
result m increased costs for environmental compliance The contrac- 
tor would be barred from any additional recovery however, by opera- 
tion of the sovereign act 

As a result, the use of cost-reimbursement contracts. with prmi- 
sion for some type of award fee 1s the norm at active Army t i O C 0  
munitions facilities In cost-reimbunement production contracts. the 
contractor has two avenues for recovering the COSTS o i  environmen- 
tal compliance. First. the contractor can seek to have the costs in- 
cluded m the overhead costs as an indirect cost of production Alter- 
natnely, the contractor can seek to have the costs determined to 
be reasonable,64 allaaable.6' and allocah1ee6 costs of performing the 
contract Currently. howwer, none of the provisions in th? FAR cost 
princtples deal directly with the issue of allowability of environmental 
COSTS 

Significantly, the costs of fines and penalties for failure to compl! 
w t h  applicable laws and regulations are generally not alloxable 
The exception to  that rule occuls when the fine or penalty 15 incurred 
as a result of specific contractual provisions or written mtructmns 

nlrcd States 267 1 S 158 (1925). 01 crhead Electric t o  .4SBCA 
i r 18iU6 
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from the contracting officer.66 A contractor will be reimbursed for 
fines levied by environmental regulaton agencies only under unusual 
circumstances Through March of 1589. for example, the EPA and 
the states assessed fines and penalties m nine cases against DOD con- 
tractors for violations of RCRA.Bg None of those fines or penalties 
paid by contractors. however. were reimbursed by DOD io 

Reimbursement for costs incurred as a result of regulatory agenc? 
mandated cleanup actions LS yet another matter Under CERCLA and 
RCRA, for example. a contractor can be ordered to engage m an en- 
vironmental cleanup both on and off the government facilny. without 
regard to whether or not the contracior violated any laws or regula- 
tions." Whether these costs would be allocable and reasonable. par- 
ticularly if  the cleanup was bemg conducted off the gow-ernment 
facility, is unclear. 

111. APPLICABILITY OF ENVIRONMENTAL 
LAWS AND REGULATIONS TO 

GOCO FACILITIES 

I will insist that in the future federal facOmes meet or exceed 
environmental standards. The government should live within 
the laws it imposes on othen 72 

In making this promise to force federal facilities to comply with 
emironmental lams. then-presidential candidate George Bush  sum^ 

manzed one of the fundamental goals of all envmonmental legisla- 
tion pawed by Congress since 1570 The Army and Its contractors 
a t  GOCO munitions fadlines clearly are subject to federal en- 
vironmental law although limned presidential exemptions exm 73  

Enforcement of these federal law3 against the Arm? and other federal 
agencies, however, has proven to be problematic 

13 
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To the extent Congress has waived the sovereign ~mrnunlty.' of the 
United States and no presidential exemption applies. the Army IS also 
aubdect to  state environmental law Contrary to popular belwf. en- 
forcement of stat? environmental laws against contractors at GOCO 
facilities also may depend on a congressional waiver of iovereign Im- 
munity 

The above described principles appl) generally to all federal and 
state environmental laws The impact that a waiver of sovereign im- 
munity has on a federal agenc) varies significantly, depending m large 
part on the type of facilmes the fedeial agencg maintains and the 
nature of the particular environmental law. Seaher CERCLA nor 
RCRA. for example. reco@uuce the biblical precept that ' [flathers may 
not be put  to  death for their sons. nor sons far their fathers, each 
man 1s to be put to death for his own gmlt."~8 Instead, under CERCLA 
and RCRA. current ownem and operators are pOtentlally liable, not 
only for releases or threatened releases occurring dunng their owner- 
ship and operation. but also for releases That occurred prior to their 
ownership or period of operation Furthermore. an owner F UT 
operator's exercise of due care and non-negligent behallor of no 
importance 

Due to the se\er~t> of their regulator) schemes and because the) 
hare the broadest impact on the Army's GOCO munitions faciiitiec 
of all environmental laws the provisions of RCRA and CERCLA are 
described in greater detail below 

A .  THE STATUTORY SCHEME OF RCRA 
The Resource Conservation and Recover> .k t  originail) a a s  

enacted in 1976 as an amendment to the Solid Waste Disposal Act 
R C f U  established a comprehensive management system and imposed 
requirements for the generanon, tranaportatlan, ?tarage, treatment. 
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and disposal of hazardous wastes These requirements are detailed 
in regulations promulgated and administered by the EPA. States may 
administer their own RCRA moerams if authorized to do so by the 
E P A . I P  

RCRA applies to generators'8 and transportersBo of hazardous waste 
and to "ownem and operators of hazardous waste. treatment, storage 
and disposal facdities."sl 4 mandatory permitting system is used for 
regulation of ownem and operators of the hazardous waste, treat- 
ment, storage, and disposal 

Significantly, RCRA does not define the term  perat at or"^^ Instead, 
as a matter of policy, the EP.4 has defined an operator a t  a GOCO 
facility as the person "responsible or partially responsible far the 
operation, management, or overnight of hazardous waste activities 
at the facility."84 This policy recognizes that m some cases both the 
federal agency and the contractor will qualify as an "operator,"sS 
In addition, the policy states as a general rule that an agency's con- 
tractor at a GOCO facility will be an "operator" and should be re- 
quired to sign the permit appiication 

RCRA was amended most recently in 1984, when sections 3004(u) 
and 3004(v) were added.87 Prior  to these amendments, RCRKs 
regulatory scheme was directed pnmarily towards preventing pollu- 
tion The enactment of sections 3W4(u) and 3004(v), houewr, moved 

"42 r S C 8 6903(51 (Sum V 18871 h d e r  RCRA. the term ' hazardous wa le '  
means 

a solid waste. 01 combination of solid WBILES. i h i e h  because of 113 ~uanfifv 

(81 pose B rubrtanrlal present o~ potential hazard to human health or the 
emir~nmenl  when ~mproperly treated stored transported or disposed of. 
OT otherwise managed 

>$Id  5 6921 
"Id 8 6925 
&'On June 8, 1989 legislation xas introduced to amend RCRA bg adding 8 6005 

This amendment rould require that eontractom, who  enter info or renew lhev con 
tract to omrate a mie~nrnent owned faciliri after the effective date of the lemda 

"42 L S C  $ 5  6824(u), 6824(\) (Supp \ 1887) 
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RCRA into the area of environmental cleanup which had been the 
exclusive domal" a i  CERCLA since 1980 

Section 3 0 0 4 ( u j  requires the €PA or a state with an authorized pro- 
gram to include "corrective action" requirements m all RCRA per- 
mits issued after November 8,  1984 These correctire action re- 
quirements deal x-ith the cleanup of ''releases a l  hazardous waste 
or conztituents from any solid wasted8 management unit at a treat- 
ment, storage, or dispasal fachry seeking a permit regardless 
of the time the waste was placed in the  nit.‘'^^ The term "facility" 
LS not defined bg RCRA The EP.4 has interpreted it by administrative 
rule far 3 0 0 4 ( u j  purpoies, however, to mean the treatment, storage. 
or disposal facility and surrounding contiguous geogmaphic area under 
the ownership or control a i  the permit holder.gn Therefore, a RCRA 
permit holder can be required to correct the results of prior harar- 
dous waste operations anywhere within the contiguous boundaries 
of the facility regardless of his or her lack of involrement in those 
operations. Because an Army GOCO munitions facility can consist 
of over 144.000 acres.e1 the potential habilirg assumed by a RCRA 
permit holder at a GOCO facility can be staggering. 

Section 3004(r j also represents a significant expansion of RCRA. 
Under this section. the EP.4 can order owners and operators of land- 
f i l l s  surface impoundments, and wmte piles m which liquids or hazar- 
dous wastes were placed to engage in corrective action beyond the 
facility boundarb "n here necessary to protect human health and 
the environment ''Q~ 

\'miation of RCRA requirements can result in a variety of actions 
being taken by the EPA or an authorized state in which the facility 
1s located An administrative c n  11 penalty can be assessed and a c in l  
suit can be filed against a violator to compel compliance through 
assessment of penalties and imposition of iiyunctive relief Criminal 
penalties can be imposed against "persons' O 4  who ?"gage m know 



19911 GOCO MUKITIONS FACILITIES 

ing violations of Substantive requirements.g6 Mareover, RCRA sec- 
tion 7003 permits civil suits to compel or restrain action regarding 
solid or hazardous wastes when "the past or present handling, 
storage, treatment, transportation, or disposal of any solid waste 01 
hazardous waste may present an imminent and substantial endanger- 
ment to health or the "[AJny person . who has con- 
tributed or is contributing to such handling, storage, treatment, or 
disposal" of the solid or hazardous wastes is subject to these "~mmi- 
nent endangerment suits."87 Section 7003 has been intelpreted to 
impose strict liability on those who are subject to its provisions.g8 

In cases of imminent endangerment. the EPA Administrator also 
IS empowered to issue administrative orders to the extent necessary 
to "protect human health and the en*oment.''gs Vioiations of these 
orders can resuit in judicially assessed fines of $5,000 per d a p  

Individuals can seek to enforce RCRA through the mechanism of 
a "citizen As a resuit, when either the EPA or an authorized 
state fails to enforce violations of RCRA permits, standards, reguia- 
tions, conditions, requirements, prohibitions, or orders by means of 
a civil or criminal action, an individual may seek enforcement 
through means of a civil suit?02 The suit can seek iqunctive relief, 
assessment of civil penaltrzs, or both?0g Prior to filing the swt,  how- 
ever, an individual LS required to provide sixty days' notice to the 
vmiator, the EPA, and the state in which the violation is alleged to 
have occurred except when the violation alleged is of hazardous 
waste management standards.lo4 

Even when no RCRA permit exists, individuals can file citizen suits 
against past and present transporters, generators, and ownem or 
operators of hazardous or solid waste storage or disposal facilities 
when imminent and substantial endangerment LS alleged!06 Such suits 
are prohibited, however, if either the EPA 01 the state concerned 



MILITARY LAW REVIEU' [Val. 131 

is diligently pursuingjudicial action to remedy the sLtuation?'J8 In ad- 
dition, citizen suits are not allowed if either the EPA or state con- 
cerned has commenced a removal action or has incurred costs to in- 
itiate, and IS diligently pursuing, a remedial investigation and feasibili- 
ty study (RI/FS) punuant to CERCLA section 104.L0' 

B. THE STATUTORY SCHEME OF CERCLA 
In late 1980, Congess passed CERCLA to meet the perceived threat 

to the country's enrironment resulting from an estimated 
30,000-50,000 improperly managed hazardous waste sites that ex- 
isted nationwide?0a 

Six years later, Congress passed the Superfund Amendments and 
Reauthorization Act (SARAj,Los which 'prov~de[d] mandatory iche 
dules for the completion of various phases of response activities, 
established detailed cleanup standards and generally strengthen[ed] 
emsting authority to affect the Superfund sites''11o Currently m o n q  
for the CERCLA cleanups conducted by the EPA comes from the 
Hazardous Substance Superfund (Superfundj."l The Superfund  con^ 

m t s  primarily of general tax revenues and taxes imposed on the 
manufacture of chemicals and generators of hazardous wastes."zThe 
fund IS replenished with amounts recovered by the EP.4 from  par^ 
ties responsible for the release of hazardous wastes at sites where 
the Superfund is used to finance the 

Where RCRA 1s commonly thought of as a ' cradle t o  grave' 
mechanism for safely managing hazardous wastes from generanon 
through disposal, CERCMs focus 1s directed more narrowly toward5 
cleaning up "releases""' of ''hazardous substances. pollutants. or 

that already have occurred Often these releases 
began decades ago. 

f ) m g ,  discharging, qecflng escaping, leaching dumping or dlsposlng Into the en- 
rironrneiit 4 2  0 S C § 860U22) (Supp 1 1957) 

"'Id 5 8601U41 
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Under CERCLA. stnct'lBjoint and several"' pecuniary liability can 
be imposed on four ciasses of persons11B for recovery of response 
costs:1g natural resource damages:20 and the costs of any necessary 
health assessments or studies that are incurred as a result of a release 
or threatened release of hazardous substances. These classes can- 
sist of. 1) the owner and operator121 of a vessel or facility; 2) any per- 
son who at the time of disposal of axv hazardous substance owned 
or operated the facility where the hazardous subsrances were dispos- 
ed of; 3) any person who by contract, agreement, or otherwise ar- 
ranged for the disposal or treatmenr of hazardous substances; and 
4) any penan who accepts or accepted a hazardous substances for 
transport to disposal or treatment 

Through CERCLA, the EPA and the states can recover response 
costs from responsible persons If the cmts were incurred in a man- 
ner not mconsistent with the National Contingency Plan (NCP)lZ3 
Private parties aim can recover "necessary" response costs from 
responsible persons so long a the costs incurred were consistent with 
the NCP? Section 106 of CERCLA also allows the Presidentlzj t o  
issue administrative orders "as may be necessary to protect public 
health and welfare and the environment.''I2( Violation of these "106 
Orders" can result in judicially assessed fines of up to  $25,000 per 
day of noncompliance?z' 
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Unlike RCRA CERCLA has no pronsion allowing delegation of 
CERCLA authorit) over federal facilities by the EPA to the  state^^^^ 
According to CERCLA section 120, only those federal facilities not 
on the NPL are subject to direct state regulation concerning response 
actions. to include enforcement la Cleanups of federal facilities on 
the KPL, however, generally are required to be conducted in a man- 
ner satisfying those promulgated state standards that are "legally 
applicable or appropriate and rele~ant ' I 3 "  to the mues presented 
by each facility's cleanup. 

F~nally, CERCLA section 310 authorizes any persan"l to file a 
"cnizen suit ' in federal d1stnct court against any other person. in- 
cluding the Unired States. who is alleged to he in \mIatmn of any 
[CERCLA] standard, regulation, condition. requmment. or order 
Such an action can seek idiunctire relief and rivil Citizen 
suits cannot be commenced without giving the EPA. the state in 
which the alleged ridation occurred and the alleged riolator iixt) 
d q s '  notice of the alleged Moreover, rhe action IS prm 
hibited if the EPA has commenced and 1s diligently prosecuting an 
action under CERCLA or RCRA that would if successful. compel 
compliance and remedy the deficiency complained of in the citizen 
S"lt.l'5 

C. THE CERCLA-RCRA OVERLAP 
Since the passage of RCRA 3004(uj. the potential for overlapping 

state and EPA authority I" regulating the cleanup of a federal fanil- 
ty on the YPL has existed. Resolution of the ISSUZS resulting from 
this awrlap is made panicularly difficult by the language in CERCLA 
section 120(1). which states that ' ["lathing in this section shall af- 
fect or impair the obligation of any department. agency or Insfrumen- 
t a l i t ~  [of the federal government] to comply with any requirement 
of the Solid \%%e Disposal Act [RCRA] (mcludmg correctne ac- 
tion The ISSUBS that can result from the CERCLA 
RCRA oieriap are not merely of academic interest at a GOCO f a c h  
tg Once the EPA has delegated 3004(u) corrective action authorit) 
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states can seek to control directly the cleanup of federal facllitles 
on the XPL outside the CERCLA section 120 process. and Without 
the requirement that CERCLA cleanups be "Cost effective"13' 
Perhaps even worse, the Army and its contractor can be caught in 
the middle of a struggle between the EPA and a state Over which 
regulating body--state or federal- will oversee the cleanup; each 
regulating body may have Its own preference in selecting a remedial 
scheme138 

Currently, nine Army GOCO munitions facilities are on the NPL?'* 
As of October 1, 1990, RCRA S004(u) authority had been delegated 
by the EPA to seven states: Ge~r@a!*~ Minnesota,"' Col~rado? '~  

Recognizing the potential problem. the EPA has attempted to ad- 
dress the matter through admmistratwe rulemaking. Citing language 
in CERCLA governing " i n c ~ n ~ i i ~ e n t  response actions."'47 the EP.4 
has attempted to  preempt the exercise of state RCRA authorit1 at 
facilities on the XPL where the RI FS process under CERCLA has 
commenced"B \Vhiie this approach ultimately may prevail, it has yet 
to be tested in the courts At least one court has opined that RCRA 
and CERCLA are not mutually exclusive regulatory schemes, sug- 
gesting that the EPA's approach wiii encounter judicial resistance!** 

Idaho."' Illinois!4s and Texas?4e 
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IV. ENFORCEMENT OF ENVIRONMENTAL 
LAWS AT FEDERAL GOCO FACILITIES 

It IS essential to the idea of a law, that It be attended with a 
sanction, or mother words, a penalty or punishment for disobe- 
dience If there he no penalty annexed to disobedience, the 
resolutions or commands which pretend to be laws will, m fact 
amount to nothing more than a d \ m  or recommendation1Sc' 

Absent voluntary compliance, the regulatory agencies' abiht) K O  

parties 1s critical While Congress has conferred an impressi~e array 
of enforcement mechanisms to the EPA. rhe states. and private 
citizens. attempts to use these mechanisms directly against non- 
complying federal agencies often have been frustrated by principles 
of federalism 

enforce environmental laws and regulations against "0" carnpllant 

A .  ENFORCEMENT OF FEDERAL 
ENVIRONMENTAL LAWS 

The EPA IS the executive agency with overall responsibility for 
developing programs KO Lmplement federal emironmental statutes 
By law however, enforcement of these statutes ultimately E the 
responsibility of the L'nired States Department of Justice (DOJ)'" 
This splitting of authority has. m Some C I ~ C U ~ S T ~ ~ C ~ S .  frustrared the 
EP.Cs goal "that Federal agencies a c h w e  compliance rates m each 
media program which meet or exceed those of mqar  Industrial and 
m a p r  municipal facilities"15' 

The principal source of frustration for the EP.4 has been DOJ s 
"unitaq executne doctrine. ' lv In 1983 the DOJ notified C~ngress '~ '  
that it was DOJ's policy that executive agencies must resolre r h a r  
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disputes, including those involving RCRA and CERCLA, within the 
executive branch through use of Executive Order 12146.Lk5 DOJ 
amplified this position m 1985, infommg Congress that no case "pm- 
vides any support far the conclusion that B court may adjudicate a 
RCRA . . enforcement action brought by EPA against the Depart. 
ment of Energy (or indeed against any other Executive Branch Agen- 
cy, whose head serves a t  the pleasure of the President)."1SB 

The doctrine's theory was fleshed out fully in 1987 conwssional 
hearings. At that time, F. Henry Habicht 11, Assistant Attorney 
General for DOJ'S Lands and Katural Resources Division, testified 
that the EPA can neither sue nor unilaterally issue administrative 
orders to federal facbties because: 

[Tlhe president has the ultimate duty to ensure that federal 
facilities comply with the enwronmentai laws as part of his con- 
stitutional responsibilities under Article 11, even though Ex- 
ecutive Branch agencies are subject to EPAs regulatory over- 
sight. Accordingly, Executive Branch agencies may not sue one 
another, nor may one agency be ordered to comply with an ad- 
ministrative order wthout the prior oppov!unit?i to confest the 
order u,ithin the Emcutiw Bramh.Lb7 

The EPA has responded to the unitary executne doctnnel68 by 

"sExecufive Order No 12146. v z n l e d  a! 28 U S  C 5 609 (1982) In relevant pa-. 

l h e n e i e r  tao or more Executive agenclei whole heads serve at the head of 
the president mre unable fa remlve such a legal dispute, the agencies shdl sub- 
mit the dispute to the Attorney General. prior fa proceeding m any court  ex- 
cept rhere there 13 specific statutory vesting of respanribilify for a r e ~ ~ l u f i o n  
elsewhere 

libLefter dated 20 December 1981 fmm A ~ ~ i ~ l a n l  Atlomey General Bolfon to Com- 
mittee Chairman Dmgel, ciled tn Eniimnm!ol Conplzoncr b g  Federal A p c z e s  
H e o n i g B e f o r e t h e S v b c m m ~ ~ ~ ~ ~ *  O"srrzghlondIni.ed,goizowgilheHousoCanr 
miflee on E w y  and Cornmeroe 100th Cong , 1st Seis 10 (1987) 

"'EnuzmnmCNal Camplzancc @ F e M 4 g e m m s H e a n n g B # m  theSubcommilfee 
on O l e r s g h !  a d  Inzrstigatzom 0 1 t h  House Cmrniilxe on Energy and Commerce 
100th Cong . 1st Seis 210 (19871 (emphai i  in onanal) 

of the unitary exeeutlie docfnne IS m nome doubt. Detrac- 
ton have noted that I" a falrl) recent case m e  federal emcutwe agenq, the Depan- 
menfofCommerce(repreienled by DOJlsued another LheFederalEnerg).Regularorr 
Agency [represented b, Its agency general ~0un8el1, to  enforee provaioni of 80 en- 
rlmnmentd Ih (IIEPAI See Confederated Tribes and Bands \ Federal Energ). 
Regulaton Comm n, 746 F 2d 466 (9th Clr 1984), ctfed tn Hearings Before ths Sub- 
c m m  on SuperfundandEmimnmeninl Ol,mzghl o f i h e S e ~ c ~ 1  C m m  on Enuzron 
mni and Pliblzc Worka. 100th Cong , 2nd SCPS 162 (19881 Even F Hem) Hablcht 
I1 h a  acknowledged that he finds II conceivable that m the future EPA rould fake 
another federal agency I o  COun for failure to comply wnh an admlmrfratwe order 
See Hearingson 1heiYomznoiianofF Henry Habrchf IIIil beDepuly Adrnintstmlor 
ofthe Ena imnmnia i  Pvoleclton 40encv Before the Senate Comm on Enrironmnf 
and h b l i c  Works. l0lsr Cong 1st Seas 9 (19891 
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estabhshing a Federal Fhcilities Dispute Resolution Processl5@ Basical- 
ly, this dispute process offers federal agencies the opportunity to 
challenge the terms of an EPA proposed order through various levels 
of the EPAs reaonal and national bureaucracy.lu0 

If the dispute cannot be resolved between the EPA and the  con^ 
cerned agency, the dispute process requires use of Executive Order 
120881e' for disputes revolving primarily around funding and ichedulL 
ing ~ s s u ~ s ~ ~ ~  The provisions of Executive Order 121461e8 are used if 
the dispute involves differing legal interpretations relating to en- 
vironmental compliance164 

This dispute process applies generally to  all a d m m s t r a t m  orders 
or compliance orders that the EPA cauid contemplate Issuing to a 
federal agency. The only exception currently'ss existing 1s CERCLA 
section 106(a) orders, which can be issued by the EPA to other federal 
agencies with the concurrence of the D0J.lB6 This authority to issue 
CERCLA l06(a) orders to other federal agencies without consulta- 
tion with those agencies was delegated to the EPA Administrator b) 
Executive Order 12580167 

Even when the EPA IS able to issue an administrative order to a 
federal agency, however, It lacks the ability to enforce the order. As 
a result of the unitary executive doctrine, the EPA cannot persuade 
the DOJ to  prosecute civil judicial actions against federal agencies 
under any circumstance. Nor can the EPA current1ylaL assess civil 
fmes or penalties against federal agencles!60 except to asses penalties 

"5trarrgy 'upm note 110 at VI 10 VI 11 

"1Exec Order No 12086. 43 Fed Reg 4 i 7 0 i  (1578) Under Execuuw Order 12088 
The IEPA] Admmlstrafor shall make e i e ~  effort t o  resolbe confllcti regarding 
such jiolarmn [of pollution control srandaasl betaeen Emcutire ~BenelPs If 
the Adminirrrarorcannotresoiieaconflref, rhe.dminiifrarorahal1 rrquerl the 
Director of the Office of Mms~ernenf and BudrieL 10 reml\e the eonfllcr 
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for vmiations of Interagency Agreements (IAGs) reached under 
CERCLA section 120!70 Thus, even when the EPA and a federal agen- 
cy have negotiated a consent order or consent agreement to remedy 
an environmental noncompliance problem, the EPA lacks the abiii- 
ty to assess a fine or penalty to enforce the agreement. The EPA has 
responded to this enforceability problem at GOCO facilities with a 
two-pan strategy 

First, it has looked to states and citizens to bring suits to enforce 
compliance agreements entered into by the subject agency and the 
EPA!'! Congress has included "citizen suit" provisions in virtually 
ail federal envmnmental ~ ta tu tes? '~  The scape of relief allowed 
under these provisions generally includes the assessment of civil 
penalties, q u n c t w e  relief and attorneys fees and casts?73 With the 
exception of citizen suits brought under the "imminent endanger- 
ment provision" of RCRA:" however, penalties and fines cannot be 
assessed for vioiations rectified pnor to suit"6 Moreover, most pnvate 
citizens lack the financial resources to take a noncomplying federal 
facility to court  As one state attorney general put it, "if a state feels 
like it's wrestling a 500-pound gorilla when it takes on one of these 
Federal facilities without the asmtance of U.S EPA, 1 would submit 
to you that there are very few citizens or citizen groups. .that are 
going to come close to having the resources to do this type of 
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The second part of the EPAs strategy IS a ''policy to  pursue the 
full range of Its enforcement authonnes against the [GOCO facili- 
ty's] contractor operator in appropriate circumstances"1'7 This 
policy,  announced in Y o v e m b e r  1988, quickly  was put m effect By 
May 1989, the EPA had issued four RCRA section 3008(a)"B com- 
pliance orden to government contractors a t  GOCO facilities in which 
the EPA alleged violation of v-anous RCRA hazardous waste manage- 
ment p r o u i ~ m n s ~ ~ ~  

From the regulator's viewpaint this approach has merit. By pro- 
ceeding against the Contractor at a federal facility, the EF.4 avoids 
entanglement m the unitary executive doctrine. which fetters its en- 
forcement efforts Application of the pahcy, however, easily can run 
afoul of the contractor's agreement with the federal agency.  This 
situation can occur If  the EPA s e e k s  to compel envronmental com- 
pliance in a manner either specifically not allowed by or  beyond th? 
scope of the Contract's terms.IBo That such problems are not m e r e l y  
theoretical is illustrated bg two recent cases 

In 1987 the DOJ filed suit against General Dynamics Corporation. 
the operating contractor of the Air Force's GOCO Plant "4. based an 
the EPAs allegations that aircraft coating materials used by  General 
Dynamics resulted in air em1mons violating the Clean Air .4ctJaL In 
a motion to dismiss the action. General Dgnamics argued That the 
coating materials and the process used to apply them were required 
by the terms of its contract with the Air Farce.'dz Significantig the 
court recognized the possibiiit) that the terms of the contract with 
the Air Force could have prevented General Dynamics from achieu- 
Ing am em1ssmn control requirements The court's analysis on this 
pmnt was cut short however, because It found that the Air Farce 



19911 GOCO MUNITIOXS FACILITIES 

had allocated $2.3 million dollars under the contract for the purpose 
of mstalling air emission control equipment, which General Dynamics 
had declined to mstall.LU3 

More recently, Rockwell International Corporation (Rackwell), the 
operating contractor for the DOE'S GOCO Rocky Fiats Piant, filed 
suit against the United States.LB4 In that case, Rockweli sought 
declaratory and injunctive relief to prevent civil or criminal sanc- 
tions from being sought against RockweU or its employees for actions 
taken in goad faith pursuant to Rockwell's contract with the DOE us 
Rockwell alleged that the performance of Its contract with the DOE 
inevitabiy resulted in the violation of certain statutes and regula- 
tions relating to the treatment or disposal of certain types of pur- 
ported waste materials. As a result, Rockwell was exposed to civil 
liability and criminal prosecution for operating the plant in viola- 
tion of environmental standards At the same time, however, Rock- 
well was subject to civil liability for breach of contract if it failed 
to operate the piant according to its contractLBe 

While the court recognized that Rockwell "appear[ed] to be ex- 
posed to a dilemma,"'a' it ultimately denied Rockwell's motion for 
relief. The court's demal seemed to be influenced heavily by its fin- 
ding that Rockwell had failed to exhaust Its remedies under the 
dispute resolution clause of the contract.Ls8 

B. ENFORCEMENT OF STATE 
ENVIRONMENTAL LAWS 

While enforcement is sometimes problematic, it 1s at least clear that 
GOCO fachtles are subject to federal environmental laws. In many 
instances. however, the s t a t u  of such facilities under state law is 
somewhat unclear. 

Fundamental pnncipies of sovereign immunity provide that the 
United States can be sued only If it ''consents to suit.''18gThus. ab- 
sent "specific cangresaonal action" that makes that consent or 
waiver of immunity "clear and unambiguous," states cannot regulate 

""d 
 rockwel well lnferna~mnai Coip \ United States 723 F Supp 176 (D DC 1989) 
""Id at 177 
"lid 
'B'ld 
"'Id at 178-78 
'q8Block L Nanh Dakota 461 U S  273 287 (19831 
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federal facilities1B" Not unnl the C 4 A  Amendments of 1970 did Con 
gress pass emironmental legislation that contained a wairrr of 
solereign immunity"' Since then. however, each piece of en- 
rironmentai legislation passed by Congress has included a ivaiier of 
smereign immumt) 

After the Supreme Court's decision m Hancock L' Pain!@' arnend~ 
ments were passed to the Solid Waste Disposal 4cc (S\VDA)'e9 the 
CAA!O* the CVJA!~~ and the Safe Drinking U-ater . k t  (SDW.4)19a In 
reaction to the Court's ' invitation ' lo .  m Hanmck ta clarify 11s in- 
tent. Congress included nea and broader ~ a i v e r s  of sovereign lm- 
munity in these amendments 

These amendments largely settled the mue of ahether  federal 
facilities are required to obtain permits under state laws  implement^ 
m g  RCRA. CA.4 CU14, and SDIVA by expressl) making federal agem 
cies subject to state permit requxementslye 

The liabiht) of federal agencies for state fines and penaltiei re- 
sulting from the noncompliance of [ h e r  facilitieF with stare en- 
vironmental regulatory requirements. however, has remained genrr- 
a115 unclear Only when the penalties have resulted from discharge 
of air pollutants at federal facilities in violation of state laws r e g u ~  
laring air pollution have courts uniformly allowed states to assess 
penalties againcr federal agencies This 1s due in large part t o  the 
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waiver of sovereign immunity peculiar to  the C.LLZoo 

On the other hand. court8 have been split on whether the naiver 
of sovereign immunity in the CWA2" permits states to assess fines 
or penalties against federal agencies far violation of state water pollu- 
tion control and abatement statutes.2o2 Similarly, courts have been 
divided on uhether the waiver of sovereign immumry m the RCRAsoa 
allows States to assess civil fines and penalties.204 

Congress has taken note of this Situation and has taken some ac- 
tian to clarify its intent regarding the applicability of state fines and 
penalties to federal facilities. Recently, it enacted the Medical Waste 
Tracking Act of 1988 (MWTA).zOs The language of the waiver of 
sovereign immunity in the MWTA LS clear and unambiguous In rele- 
vant part, 11 reads as follows. 

The Federal, State, interstate, and local substantive and pro- 
cedural requirements referred to in this subsection include. but 
are not hmited to  all administrative orders, civil. criminal, and 

U S  C 9 7418(a) provides 
Each agency of the federal government (11 hai ingjumdicfmn u 
Pmpertgorfacllll? orl2lengaged1nanyacfirity resultmg. orwhlchm 
in the discharge of air p~llutanfs 
Federal. State and inteafate and local requirementi adminlSfr.9tIve authority 
and process ond ~(~rnliom re~pecling rhe control and abatement of air pollu- 
ti~~~nLheramemannelandtothesameenenrasani.orhernan-goiernmenral 
entity lemphans added) 

shall he subject to and comply 

*',I33 KSC 5 13231a) (1982) The wairer af so\ereign immunity I" the CKA 15 in 
large par! a minor of the aa l i er  contained m the C4.4 See "pro note 172 Unlike 
the CA.4 u,alver, hnweier the CWA salver also states that 'The lnited States shall 
be liable anlyforrhase cri,ilpenalfiesaraing under federal law or imposed b) asfare 
or local COW to enforce 8" order or the pmcerr of such c o w "  

'?See Califorma % Dep'f of the 68q. 846 F2d 222 (9th Clr 198R) McClel lan 
Ecological Seepage Situation (MESS) Y Wemherger, 866 F Supp 601 (E D Cal 1886) 
(cases holding no salver1 Rut 8sr hletmpulitan Sanltan Dlst of Greater Chicago % 

Dep t af the  6m>, 722 F SYPP 1565 1Y D 111 19891. Ohio Y Emted States Dep't of 
Energ)- 804 F2d 1066 (6th C a  1880) (CII'A naner does subject federal agencies fa 
fmes Imposed under State law1 (cases haldlng a waver ex1sfs) 

6861 The spctmn does not expllcnly mention elrzl fines 01 penaltiel 
mi. bur only in the context of judicial c~nfempf  proceedmgs 
all he subject to. and comply with. all F e d e d ,  State. mfenfafe. 

and local requi~menk both IubSLanlii,e and procedural (mcludmg m y  vnlurons  
i o 7  ~"junctwe nliefond such s u ~ t z u m  n6 rn be zmpnsed by a m u ~ l  fo r?@iorce such 
relisn ' Id (emphasis added) 

'"'See United States Y Manhlngton, 872 6 2 6  874 18th Cs 1988). ileyer Y Lnited 
StaiesCovf Guard 611F Supp 221 (E D U  C 1986) IfESS, 666F Supp 601, Mitielfelf 
v Dep't of Am Force 803FZd 1283110thCs 1880)(caseiwherena raiverof so~erellpl 
~mmunity found) Rut me Ohio Y United States Dep f of Energy 804 F 2d LO58 
(6th Clr 19901 (RCRA) 

2"?ub L 60 100-582. 102 Star 2963 (1988) !to be cadrfwd at 42 C S C A g 6882 

29 

"'BSie 42 1 SC 

(WEeit supp 1888)) 
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administrative penalties and other sanctions, including iryunc- 
t h e  reiief, fines. and rnprisonment. Neither the United Stares, 
nor any agent, employee, or officer thereof, shall be immune 
or exempt from any process or sanction of any State or Federal 
court with respect to the enforcement of any such order, penal- 
ty, or other sanction. For purposes of enforcing any such 
substantive or procedural requirement agamst any such 
department. agency, or mstrumentality, the United States 
hereby expressly wakes any immunity othernise applicable to 
the United State3 

Recently, Congress also has considered various bills that would add 
to RCRA a clear and unambiguous rwver of sovereigm immunity that 
would subject federal agencies to state fines and penalties. 

The most recent congressmnal effort m this area 1s H R 1066. the 
Federal Faciiities Compliance Act Among otherz0' changes. the bill 
would amend the waiver of soveragn ~mmumt) in RCRA so that 
states would be able to impose administrative and judicial civil sanc- 
tions against noncomplying federal agencm.z08 As one state's at- 
torney general said u i th  considerable understatement. "The bill 
[H R 10331 goes a long way towards ensunng that Federal facilities 
will be treated m the same manner under RCRA as private f a c h  
ties ' m e  

H R lO5b was supported by the EP.4Z10 and by the attorneys 
general2" of all fifty states. Its passage was opposed by DOJ. DOD 
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and DOE ZL2 Ultimately, however, H.R. 1056 was passed by the House 
an July 19, 1989, by a vote of 380 to 39.213 

On May 31, 1989, Senate Majority Leader Mitchell introduced S. 
1140, which is companion legislation to H.R. 1056.214 S. 1140 1s 

v m ~ a l l y ~ ~ ~  identical to H.R. 1066 in its treatment of federal facilities. 
A final vote on S. 1140 is pending. 

Should the provisions of H R. 1056 or S 1140 ultimately become 
law. states would have unprecedented power to apply state law to 
regulate operations involving hazardous wastes at ail federal facilities 
Tne effect on DOD faahtities could be tremendous AE one cntic noted: 

Ohio Representative Dennis Eckan's bill [H.R. lo%] would 
waive the federal sovereign immunity clause under the Solid 
Waste Disposal Act, thereby mvrting every legal yahoo and 
politicnn in the country to sue the Defense Department for not 
instantly cleaning up waste sites. Fines and penalties will run 
into the tens of millions of dallan.zlb 

Absent the enactment of H.R 1056, S 1140, or similarlegislation, 
states likely will step up RCRA enforcement actions against contrac- 
tors a t  GOCO facilities. Contractors at Army GOCO munitions 
facilities, however, stand a f a r  chance of avoiding this surrogate 
liability. They can argue that their activities are performed pursuant 
to Contract with the Army in fulfillment of a federal function, thus 
shielding the contractors with sovereign immunity to the same ex- 
tent that the Army is shielded. 

Support for this theory is found in a series of cases stretching back 
to 1940, beginning with Yearsley u WA. Ross Construction CO.~'' In 
Yearsky the Supreme Court held that a public works contractor was 
not liable for the performance of Its federal contract because it acted 
essentially as an agent of the government and was entitled to  the 
Same immunity available to the government.z1s While the holding in 

agencies however until rhey had m oppulfuruty To confer with the EPA Admirustrator, 
B requirement nor found in H R 1056 

",*A Roulina Ouimge. Wall Sf J ,  July 19 1889. sf 4-14, c d  1. repnnled tn 135 
Gong Ree H3880 (dady ed July 19, 1980) (statement of Rea Ravl 

""Bamley j. W A Ross Conatr Co 309 U S  18 (1940) 
%'#Id at 21 22 
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Yeorsley never has been adopted in a case Involving a state enforce- 
ment action of an environmental statute, it did find applicarion in 
a t  least one case mvolvmg nuisance, the common-law predecessor 
to  modern environmental enforcement actions. 

In meen % K I  America, In< *IB the plaintiff sought to recover 
damages for the creation and maintenance of a nui~ance The defen- 
dant in the case. the operating contractor at the Army's Volunteer 
AAP, a GOCO munitions facility, admitted that normal operation of 
the plant required the emission of viable and odoriferous smoke and 
V2.pOrS. 

The court found thar the contractor was shieided b> sovereign Im- 
mumry The court held rhat 

where the act. or failure to act. which causes an injury 1s one 
which the contractor was emplosed to do. and the injury resuits 
not from the negligent manner of doing the work but from the 
performance thereof or failure to perform 11 at all, the contrac- 
tor IS entitled to share the immunity from liability which the 
public enjoys z z o  

The only court directly addressing the issue of whether a contrac- 
tor at a GOCO facility IS shielded by sovereign immunity from fines 
imposed for violations of state environmental requirements has 
found. however, that the contractor mas not protected In C'nited 
States ii Pennsylcania Emimnmenfal Heormg Boardz2' the court 
considered whether the operating contractor of the Scranton . U P  
could be fined by the State of Pennsyl\ama far the discharge of 1.5 
million gallons of untreated waste water into a tributary of the 
Lacltawana River Relying on the Supreme Court's rationale m &well 
u Lhited Stotes Cartridge C O . , ' ~ ~  the court held rhat because the 
contractor was an independent contractor, it did not qualify as a 
"department agency, or instrumentality" under section 313 of the 

"'sCreeen Y 1CI America loe 362 F Supp 1263 [E D Tenn 1873) Green does not 
cite harsley Other COURS hoae\er have recagnired that  Gmm I I  sirnpli a restate 
menl of the holding 8n Icaniey See, eg Schrader Y Hercules. Inc 188 F Supp 158 
(R D >'a 18801 

" W ~ e e n  362 F Supp at 1265 
""'Umted Stales I Pennsylvania Envtl Hearing Bd , 584 F2d 1273 (36 C i r  1418) 
l'*Po*eU Y Umred SOres Cmndge Co , 338 U S  487 (1SiiO) In h u e 1 1  the >sue before 

the Coun K _  whether the United States Canndge Company, the operating confrac- 
lor of B GOCO m u n i f i ~ n i  facdsv. exempt from the pmxlaans of the Fair Labor 
Standards Act, 38 L S C  s 201 since the la- did not appli federal agencies or I". 
sfrurnenfalirrei The Coun  held that Lniled Stales Cartridge WBJ nut a federal ~ ~ e n r  
or lniriumentallry because ~f u_ an independent contractor 

32 



19911 GOCO MUNITIONS FACILITlES 

CWA,2A,223 and was therefore not immune from the State's assessment 
of civil penalties.z24 The court did consider Hancock II. RainzZL in 
reaching its decalon, ultimately deciding, however, that Hamock was 
only "margnally relevant" and "superceded by Statute."22e 

Despite F'ennsylvanza Enuironmental Hearing Board, the 
Supreme Court's decision I" Goodyear Atomic Corp u 
breathed new life into the argument that operating contracton a t  
GOCO facilities can be shielded by sovereign immunity. 

In Goadyear Atomic the issue was whether or not Ohio's workers 
compensation law applied to the activities of an operating contrac- 
tor at a DOE GOCO nuclear facility. In sharp contrast to  the Penn- 
sylvania Environmental Hearing Board, the Court stated that 
"Hancock thus establishes that a federally owned facility perform. 
ing a federal function is shielded from direct state regulation, even 
though the federal function IS performed by a private contractor, 
unless Congress clearly authorizes such remiation ' ' 2 2 8  As a result 
of Goodyear Atomic, the holding in Mnnsylvania Environmental 
Hearing Board 1s of doubtful further significance. Future cases 
deciding whether 01 not a contractor is shielded by sovereign im- 
munity likely will revolve not around the status of the contractor 
but instead on the nature of the function performed by the contrac- 
tor's activities. At l e s t  at those GOCO munitions faciiities where ail 
production 1s for the benefit of the government,z18 the operating can- 

dent contractor and is 7101 an agent of the Urnfed States As a result. courts understan 
dably would be ieluCtmt to use rn agency rarionde to cloaJt a e~ntraefoi I" sovereign 
lmmunlty 

121Honcock. 426 U S  167 In Honcock one of the ~nsrallafions that UI.W the subject 
of the decision W.W the Padueah Gaseous DIffuJlon Plant a DOE GCCO nuclear pro- 
duetLon facility In striking down a requirement by the State of Kentucky that the 
DOE facility obtain stab alr emis~loni program permit. the court smted that the 
"'federal function musf be left free of Istatel rewlatmn'' absent clear eongessmnai 
Buthonzatmn to the coni~aw Id. at 170 (quonng Mayo I United State3 38 U S  441, 
A67 i l e d l l l  ..I ....,, 

'"6Ainnrylranzo €null Heonng E d ,  584 F2d sf lZS0 n 22 
"'Goodyear Atomic Carp Y Miller 486 C S 174 (1086) 
lp'Id Bf 181 (emphum added) 
*"sSome GCCO munitions facilities engage In van0~1  third-party DOD and expon 

ventnre1 Thee actlwfle~ genemte additional imflfsforfhe contraetarand alm reduce 
tot81 C O B B  to the 80ve~nmenf throuah savin@ reallzed from mcreaed equipment 
Ytlll2Bfmn rate3 and greater economies of scale In 1086, for example, Oh" Corpora 
tlon. the operating E o n f n ~ t ~ r  at the Lake City AAP, generated $1,650,000 m sales 
of Product8 produced sf Lake CSy to other DOD iupphers. See O h  Defense Systems 
Group, Lake City Army Ammunition Planl(LO861 (~onfmcfar b information bmchure) 
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tractors should have an excellent argument that their activities con- 
stitute the type of federal function to which Goodyear Atomte ac- 
cords the protection of sovereign immunity. 

Any success that contractors have in gaining protection through 
sovereign Immunity. however, 1s likely to be short-lived. Congress 
cleariy LS m the mood to restrict the apphcation of sovereign Immuni- 
ty m the environmental area Should a sigmficant number of con- 
tracton be afforded immunicy from state enforcement actions, Con 
gress almost certainly will take the hint given by the Court in Han- 
cock and pass additional legislation to remove such protection cieariy 
and unambiguously.n30 

V. METHODS OF DEALING WITH THE 
ENVIRONMENTAL CHALLENGE AT GOCO 

MUNITIONS FACILITIES 
The environmental moiement 1s inescapably political, 
despite the scientific and technical nature of the solution to 
its policy problems Its focus IS on government action on many 
fronts; It ~nvolves conflicts and contmvenies over what should 
be done. how it should be done, and who should do Lt. It re- 
quires difficuit choices a~ to both social ends and means; It deals 
with essential goals and purposes. And no eass calculus 1s 

available to tell us which choices to make2" 

The era of strict environmental enforcement and irability Cleariy 
poses a stiff challenge to the continued vitality of the GOCO con- 
cept at Army munitions facdities The Army can. howeirr, choose 
to meet the challenge in a number of %-ass 

Options avaiiabie include prowdmg total indemnification for Its 
GOCO contractors. privatizing munitions production by selling the 
munitions facihties to private industxy and convmcing Congress that 
GOCO facilities should not be subject to broad waivers of sovereign 
immunity m em~mnmental  statutes 
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This section discusses each of those possible "fixes." Each is ac- 
companied by distinct advantages and disadvantages. Ultimately, 
however, the feasibihty of each option depends on Congress's will- 
inmess to make difficult decisions invoivmg the often competing na- 
tional priorities of protecting the environment and of providing a 
strong national defense at  a reasonable price 

A.  USE OF PUBLIC LAW 85-804 
As previously discussed, a 1982 Comptroller General opinion 

severely limited the Army's abiiity to indemnify GOCO munitions 
plant contractor-operatorr.252 The current FAR pmwaon de- with 
contractor mdemmfication, the ''Insurance - Liability to Third Per- 
sons'' clause, subjects the applicability of its coverage to "availabih- 
ty of appropriated funds" at the time the contingency 
Moreover, the clause purports to cover only "property damage and 
personal injun." suffered by third parties.2g* 

Fines assessed by the EPA and state agencies against a contractor 
are nor covered by the clause. it 1s not clear, however, whether 
cleanup costs incurred as a remit of a successful CERCLA response 
cost action against the contractor fall within the meaning of 
"damages to property" of third parties. The term "property;' as it 
applies LO third parties, is not defined by the FAR. Courts have been 
spilt on the issue of what constitutes "property" in insurance litiga- 
tion involving environmental cleanups Far example, one court has 
gone so far as to find that property damages occur when "the en- 
vironment has been adversely affected by the pollution to the ex- 
tent of requiring governmental action or expenditure."2J6 Another 
court, however, has characterized CERCLA response costs as 
economic losses instead of damage to tangible property236 

Of course, a contractor also can argue that fines and response COSLS 
are recoverable under its contract. assuming it is operating under 
a cost-type contract. As previousiy mentioned, however, DOD policy 
is that fines assessed against contractom are recoverable costs only 
in unusual c l r c u m ~ t m c e ~ . ~ ~ ~  Addmonally, the Contractor would have 
to demonstrate, among other requirements,238 that the costs incurred 

'"See supm note 60 and accompan)mg text 
1"F.4R E2 228-7 

'"Klpln lndvs Inc Y American Cnwenal Ins Co , 11 Ohra App 36 226 (1887) 
"'Mraz v Canadian Unirersal In8 C o ,  804 FZd 1326 (4th Clr 1986) 
'P.Ser s z p a  notes 67-70 and ~ecarnpaxving text 
' T h e ?  have 10 pmve that the eorfa were 'reasonable ' and 'allowable ' Ssr FAR 

31 201 3 31 205 
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m performing a cleanup were allocable against the current con 
Such a showing would be almost impossible to make if the 

cleanup was required to be undertaken off the facilityz4" or if the 
actions that resulted in the need for the cleanup were performed 
prior to the contract period in which the claim for costs is made io 
As a result of these uncertainties, and to provide contractors a i t h  
protection from catastrophic financial harm and ensure their will 
ingness to  continue to operate GOCO munitions facilnies. the 4rm) 
has turned to the National Defense-Contracts Act (PL 85-804) z 4 2  

In relevant part, PL 85-804 states 

The President may authorize any department or agenc) of the 
Government which exercises functions m connection with the 
national defense, acting in accordance with regulations prescnb- 
ed bl- the President for the protection of the Government to 
enter into contracts or into amendments of contracts heletofore 
or hereafter made and to make advance payments thereon, 
without regard to other provisions of law relating to the mak- 
ing, performance. amendment. or rnodifmtlons of contracts, 
whenever he deems that such action would facilitate the na- 
tional defense 213 

Thus, use of PL 85-804 allows the Army to provide Indemnityz44 t o  
its contractors without regard to the limitations imposed b) the Anti- 
Deficiency Act Certain sratutor) prerequisites t o  the use of PL 
85-804 eust Rrst, if use of PL 85-804 could obligate the Lnaed Srates 
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to  pay in excess of $50,000, the head of the agency or h e  deputy 
1s required to make a determination that its use i3 necessary to  
facilitate the national defense.*46 Second, any use of the authority 
that could obligate the United States to pay more than $26,000.000 
1s not supposed to be exercised unless bath the Senate and House 
Armed Sewices Committee have had an opportunity to veto use of 
the Third, PL 86-804 is effective only during periods 
of natmnal emergency declared by Cong~ess or the President and far 
six months following the termination of the period, or such shorter 
periods as designated by concurrent congressional resolution.*4s 
Fmally, indemnification provided under PL 88-804 will not protect 
against nonsubrogated claims by the United States against the con- 
tractor that result from willful misconduct or lack of good faith on 
the part of the contractor's officers or directorsZ4g 

Executive Order 10780.260 which implements2i1 PL 85-804, also con- 
tains certain restrictions. The most important of these 1s that the 
amount of indemnification must be limited to amounts previously 
appropriated and authorized unless the claim or loss m s e s  or results 
from risks defined by the contract as being unusually hazardous or 
nuclear in nature. Foliowmg the Comptroller General's 1082 decision, 
which effectively held that the mdemnificatmn purported to be pro- 
vided by DAR 7-203.22 was of no effect,262 the push to use PL 86-804 
to indemnliy GOCO munitions contractom gamed momentum Clear- 
iy, the munitions contracts facilitate the national defense What con- 
stitutes "unusually hazardous'' activities, however, has prawn more 
difficult to define 

In 1984, Mary Ann Gilleece, Deputy Under Secretary of Defense 
for Acquisition Management. testified before Congress that "unusual- 



MILITARY LAK REVIEIV [Voi 131 

ly  hazardous'' as used in indemnification agreements meant risks 
associated with nuclear-powered tesaels,  nuclear^ 

armed guided missiles, experimental work with nuclear energ). 
handling of explosives. or performance in hazardous In 
essence, this definition assigned a common. everyday meaning to the 
term "unusually hazardous" 

'generally 

That definition howeTer, mould not cover the activities b) con- 
tractors at GOCO munitions facilities faced with the handimg. stor- 
ing. and disposing of materials such as chlorinated solvents. >fan) 
of these materials are hazardous within the meaning of enwrmmen- 
tal statutes, but are used routinel) by mdustnes a i t h  no connection 
to the national defense effort As a result. the Army has expanded 
the definition of "unusuail) hazardous" m PL 85-804 determinations 
to cover contractor activities at GOCO munitmn5 plants 

On hIa? SI. 1985. the Secretary a i  the Army made PL 85 804 deter 
minations to cover contractor activnies at the Lake City and Kiewpart 
AAPS.~" In that action. the term "unusually hazardous activities 
was defined to encompass both sudden and non-sudden environ- 
mental damages including 

exposure to  toxic chemicals or other hazardous materials aris- 
mg from the receiving, handling, itorage, transportation 
loading. assemblmg, packing. and testing of such chemicals or 
materials and thus damages arising out of the use disposal. or 
spillage of such toxic chemicals and other hazardous materials 
are coxred  including environmental damages i6s 

Cnder this clause. the contractor presumably IS indemnified even 
if the environmental damage IS the result of long-term (non-sudden) 
negligent practices of the contractor. 

>lareover, the toxic chemicals and hazardous materials that cause 
the damage are not required for the purpose of assembling or 
manufacturing munitions far  the United States under the contrac- 
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tor's production contract In other words, to the extent that these 
hazardous and toxic materials might be used to support assembling 
or manufacturing ,terns for third parties ( , .e. ,  foreign sales or other 
DOD contracton), the contracton at Lake City and Kewport stffl were 
covered by the indemnification 

In 1987 the Secretary of the Army extended indemnification 
through the PL 85-804 process to the contractor-operator of the 
Mississippi AAP Z L 7  This determination was different in two sigmfi- 
cant ways from the determinations that had been made previously 
for the Lake City and Newport AAR. 

Flrst, It hmlted coverage for releases of t o m  or hazardous materials 
to those used in production of munitions for the United States under 
a production Second, to the extent It provided indem- 
nification in the case of a non-sudden release, the release could not 
be the result of the contractor's negligence Z 5 a  

The scope of indemnification was refined further in 1988 w t h  the 
determination to provide indemnification to  the contractor-operator 
of the Iowa AAP z80 Under the Iowa AAP determination, intentional 
acts of misconduct by the contractor that resulted in releases of 
hazardous or t o m  materials explicitly were excluded in cmes of non- 
sudden releases 281 Additionally. for the first time, sudden and non- 
sudden releases were defined-the difference between the two be- 
mg whether or not the release was repeated or continuous in 
nature.2bz 

Finally, in 1989, the Secretary of the Army signed a PL 85-804 
determination that provided indemnity for activities of the 

*"id 
""Memorandum of Decision Office of the Secrerarj of the Arm). subject Authnn- 

fy Cnder Public La% 85-804 to Include an indemnification Clause in a Contract for 
the lou,a Army Ammunltlan Plant I Apr 1888 

"lid 
""Id [ 'In thLsd&me no" Iuddenre1eu;emeanJarele- [oftoxic. nuclear or  ha2ar- 

dous chemicals or materials1 which Lakes place o w l  time and IIIYOIV~S t ~ n t l n u ~ u s  
or repeated exposum Sudden releue means a release which la not repeated or corn 
LI"Y0"B I" "aruw") 
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contractor-operator of the Radford AAPP6? The Radford determina- 
tion is especially significant because it is mtended to serve as the 
model for ail PL 86-804 determinations for the remaining contractor- 
operated munitions plants. To this end. the United States Army Ar- 
mament, Munitions and Chemical Command (AMCCOM) sent letters 
on January 9, 1990, to ail remaining GOCO munitions plant cantrac- 
tors informing them of "the extent to which the Department of the 
Army is m,illmg to Indemnify contractor operaton of the AAR"28'  

Pursuant to  the prori~ions of the Radford deterrnmatmn, contrzc- 
tom are indemnified for the risk of release of hazardous toxic 
materials used in connection with the manufacture or assembly of 
munitions under contract u i th  the United States They also can be 
indemnified when uamg the toxic or hazardous materials m perfor- 
mance of third-party contracts when written approval of the con- 
tracting officer 1s received z 8 b  

The Radfard determination continues the practice of previous 
determmatmns in distinguishing between sudden and "on-sudden 
releases. Generally, the ''continuous and repeated" distinction bet- 
ween sudden and "on-sudden releases first established in the Iowa 
AAP determmatmn is preserved. In the Radford determination. 
however, "intentmnai and knowing" releases always will be con- 
sidered non-sudden m nature.zss 

Significantly, the Radford determination provides for the first time 
that in the case of non-sudden releases. 

[Tlhe Contractor will not be indemnified if the galernmen! can 
demonstrate that said release was the result of "on-compliance 
( n t h  the intent or knowledge of the Contractor's principal of 
ficiais) with environmental laws or regulations applicable at the 
rime of the release, unless such compliance was caused by rhe 
design or condition of Government-furmshed equipment or 

*%Iemorandum of Declnan. Office of the Secretary of the Army, subject Author)- 
t i  under in US C 58 1131-113i (Pub L 85-8041 t o  Include an lndernnriicatlan Clause 
~n 1 Contract iilifh Hercules Incormrated 30 Ocf 1969 Iheremaffer Radinrd Defer 
mlnation] 

WSee e g  , Letter from Theodore Hornrb). i r  , Chief GOCO Division, AMCCOII to 
LI Gen Eugene T Ambrosia Irelaed), PmSideol Dab and Zimmermrn Inc I 9  Jan 
1SB0) (dmcurslng rhe porribiliri of the A m )  3 pro,idmg indemnifrcafian punuant to 
PL 85 804 to Dw m d  Cimmerman Inc the c o n l r a ~ f ~ r  opelalor of the Kanse and 
Lone Star A A h )  

'"bRRadford Determmarion. supra note >63 at 1 
'181d at 2 

40 



19911 GOCO MUNITIONS FACILITIES 

facilities, or the result of the Contractor's comphance with 
specific terms and conditions of the contractor written instruc- 
tions from the Contracting Officer.z67 

This language effectively broadens the scope of the indemnity pro- 
vided in the Mississippi AAP determination by limiting exclusions 
to instances in which a "on-sudden release is caused by the contliic- 
tor's failure, with the knowledge or intent of the contractor's "prin- 
cipal officers,''26a to comply with environmental laws or regulations. 
In the past, courts have interpreted similar clauses very narrowly 
and have refused to  impute knowledge of loner-lwei employees to 
senior company officials, even when the contractor's conduct was 
alleged to be fraudulent.268 Thus, absent a policy or high-level deci- 
sion to engage knowingly in conduct that violates environmental 
reguiatory requirements, the contractor probably would be protected 
by the terms of the Radford d e t e r m m a t i ~ n . ~ ' ~  

The Radford determination is also the first to address the issue of 
the availability of indemnification to pay far fines or penalties 
assessed agarnst a contractor. As signed by the Secre tw of the Army, 
the determination provided thac "[nlot withstanding any other pro- 
vision of this clause, the Government shall under no circumstance 
indemnify the Contractor against rriminal fines or penalties, nor 
does the Government agree to indemnify the Contractor against the 
costs of defendmg, setthg, or otherwise partlcipatlhg in any cnmmai 
aetians."2'1 While this language clearly Settles the issue of contrac- 

(11 All or Subitantially all of the contractor P business. 

(21 All or subitantidly all of the c ~ n l m m r b  ~ p e i ~ r i o ~ s  at m y  one plant or 
B separate location m which the faeditlei are installed or located. OT 

(31 A separate and complete mqar mdwrnal opmtlon 111 come~Won xlth whch 
rhe faclllIle3 a x  used 

FAR 52 245-8 
*asPte. RQ LmfedSfslesi UnltedStaterCartndgc C o ,  1BSFZd 166 (SthCir 1852). 
ml denied 345 K S  910 (19621 

"OOf COYI IP  cantracton' conduct can run afoul of even LhlP generous profeetian 
6 j  recently illufmted by General Dynamic3 at Air Farce Plant *4 Ser sup?a norer 
181 83 and xcompanjmg text 

L7hRadfard Determlnaflon mpm note 263 (emphma added) 
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tor indemmfication for criminal fines and penalties, the issue of con- 
tractor mdemmficatmn for civil fines and penalties k highlighted by 
omission. 

Failure to address contractor indemnification for ciwl fines and 
penalties is particularly puzzling because of the Contractor's posi- 
tion dunng the negotiations leading to the Radford determination 
that "civil fines and penalties for pollution abatement and en- 
vironmental regulations are While this remains a 
likely area of dispute in the future, the Army presumably will main- 
tain the position that fines and penalties will be reimbursed only in 
unusual circumstances, consistent with the FAR'S penalty p r o w  
slon.Z's 

In sum, PL 86-804 has proven to be a valuable tool for apportion- 
mg some of the types of environmenral liability the Arm> or its 
operating contractors reasonably might expect to incur It 1s not. 
however. a cure-all 

From the contractor's perspective. PL 85-804 still leaves 
unanswered the question of payment of fines and penalties assessed 
by regulatory agencies, and the Army cannot entirely be satisfied 
Current PL 86-804 determinations provide little incentive for con- 
tractom to emure that lower-level employees, whose actlorn are most 
likely to result in a release of hazardous or toxic substances, comply 
with environmental laws and regulations, and exercise non-neghgent 
conduct. 

At present. the Army does not mandate that environmental corn 
pliance be an erahation criterion for determining award-fees for 
GOCO facility cont ra~to l5 .~ '~  Even when the award-fee criteria do 
include consideration of env~ranmental comphance, the evaluation 
standards used and the relative weights assigned to each critenon 
have not uniformly encouraged excellent environmental perfor- 
mance One Army GOCO contractor. for example, recently was id en^ 

tractor c m  e~pec l  Lo realize If the contract LI not  terminated prematurely The aivad- 
feereprerenlsnddlflonalpraflr that the contractor can reallre lf lrperformr rhecon 
tract in a manner that  satisfier the aaard fee crireiia 
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tified as being eligible to coiled nmety-one percent of the available 
award-fee. despite cited e n w o m e n t a l  management deficiencies and 
the EPA issuance of a compliance order with a proposed penalty of 
S86.600 against the contractor z76 Moreover, the Army must be con- 
cerned by the extremes to which it has stretched the definition of 
"unusually hazardous" to include potential environmental habilities 
within PL 85-804 determinations. 

With the exception of certain explosive components of munitions 
(e.g , trinitrotoluene (TNT) and RDX) and munitions that require 
radioactive materials (such as depleted uranium), the vast mqority 
of hazardous or toxic substances used by contracton a t  Arm) GOCO 
munitions facilities (e .& solvents and heary metals) are used 
throughout American industry Given the mood of Congress and the 
country's fiscal problems. contmued imagmatwe use of the term 
"unusually hazardous" likely will result m congressional action 
hrnitmg DOD's use of PL 85-804 authority to indemnify contracton 
against the same environmental risks they encounter when produc- 
ing items for consumen other than the Federal Gowrnment 

B. DIVESTITURE OF GOCO MUNITIONS 
FACILITIES 

Smce the early 1970's. DOD's policy has been to return government- 
awned industrial facilities to  the private sector whenever possible, 
consistent with the mterests of national Despite this policy 
encouraging divestiture, DOD's policy also has been to retain owner- 
ship of all mdustriai facilities that produce lethal m ~ n i t m n s . ~ ~ ~  Con- 
gessional activity, however, may require DOD to rethink Its posdion. 
In discussing the problem of enwonmental compliance a t  GOCO 
facilities, the House Armed Service Committee recently stated. 

Current environmental law does not provide for any considera- 
tion of utdustrial bsse or mobhzatmn base requirements. . It 
is also well known that the existing defense industrial base is 
seriously underutilized and woefully undercapitalized. En- 
vironmental comphance requirements may provide the cataiyst 
to  develop a scaled down infrastructure that can meet en- 
vironmental compliance requirements."8 

.. .. . .. __._ 
?eo Report on H R  2461 rupro note 5 .  ai 256 
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The Armq's divestiture of  GOCO munitions facdmes has the 
sinpIIstic appeal of appearing to solve the thorny problems of ac 
counrabihty for current environmental compliance and ennronmmt- 
a1 cleanup required b? past operation and disposal activities In reali- 
ty, however, direstiture of the A m i ' s  GOCO munitions plants w'ould 
solve only a portion of the problems facing the Arm> and Its con 
tractors Sloreover, 11 actuallg x%ill exacerbate other problem? 

Critics of direstiture have called the Air Force's efforts to divest 
Its GOCO operations an attempt to "dodge" responsibility far en- 
vironmental cleanups Contrary to these C ~ I I C S '  belief. divestiture 
of GOCO facilines would not allow either the Air Force or the Army 
to escape financial responsibility for any emironmental cleanup re- 
quired at a divested facility 

Purruant to CERCLA section 120(h) federal agencies transferring 
real propeny owned by the United States to third parties are required 
to include in the deed transferring the property a description of the 
type and quantity of the hazardous substances stared. released or 
disposed of on the properr): and also a description of what. if an?. 
remedial action was taken.2B0 In addition, the deed must contain a 
covenant warranting that all remedial action necessar) ro protect 
human health and the environment has been taken prior to the 
transfer, and that If addmonal remedial action is necessary. 11 wdi 
be conducted by ihe United States.ZBL Therefore. as a result of 
CERCLXs requirements and the contaminated state of [he GOCO 
munitions facilities.2s2 divestiture of the Army's GOCO munitions 
plants could not be accomplished quickly 

In addition, sale of the munitmns faacdities mould be quite ex pen^ 

sive for the Army Sale of the plants selected for dn'estrture must 
be accomplished by the General Senices  Administration (GS.4) z d q  

Funds realized from the sale of this property currentlyzB4 must be 
deposited in the General Treasurg of the United States z B 5  Although 
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the GSA can allow certain expenses to be deducted from the sales 
proceeds before the proceeds are deposited into the Treasury,Z86 GSA 
regulations currently do not recognize environmental cieanup costs 
as deductible expenses. 

Moreover, divestiture would not necessarily resolve the issue of 
responsibility for future environmental compliance, as illustrated by 
a recent court declsian. In UnitedStafes u Aceto Agrmltural C h i -  
cais Cow the United States and the State of Iowa sought to recover 
response costs incurred under CERCLA and RCRA in the cleanup 
of the Aidex Corporation's pesticide formulation facility in Mills Coun- 
ty. Iowa.2a' 

Because Aidex was bankrupt, the plaintiffs sought thew response 
costs from eight pesticide manufactures who had hired Aidex to for- 
mulate their technical grade pesticides into commercial grade 
pesticides. The regulators sought to impose liability on the eight 
defendants based on allegations that the pesticide manufactures had 
"contributed to" the handling, storage, treatment, or disposal of 
hazardous waste wahm the meaning of RCRA section 7003,z88 and 
ais" had "amngedfor" the disposal of hazardous substances within 
the meaning of CERCLA Section 9607(a)(3).znn 

In seeking to have the case dismissed, the defendants argued that 
they had "contracted with Aidex for the processing of a valuable 
product, not the disposal of a wute ,  and that Aidex alone controlled 
the processes used in formulating their technical grade pesticldes 
into commercial grade pesticides, as well as any waste disposal that 
resulted therefrom 'sso 

Finding RCRA and CERCLA to be remedial statutes that should 
be "liberally construed,''n81 the court declined to grant the defen- 
dams' motion to dismiss. In 80 holding, the court identified several 
key factors that distinguished the case from others m which courts 
had not imposed liability when a useful hazardous substance had 

'd'Id 99 485(a1 485(cj 
l"Umled Stales \, Acefo Agrle Chem Corp , S i 2  F.2d 1373 (8th Cir ,9881 
"'42 E S C  5 6873 ISupp Y 19871 
'Bald 5 86WaX3) 
'sOAcsto 872 F 2 d  at 1376 
2shld ar 1380 
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been sold to another part5 who incorporated the substance into a 
product that later war disposed of.**' 

First, the court found that the defendants m Aceto retained title 
at all times to the pesticide that was reformulated at the Aidex facili- 
tyaBS Second. the court found that Aidex was manufacturing a pro- 
duct for the defendants and was not manufacturing a product for 
11s own use Fmally. the court found that generation of wastes IS 
an inherent part of the pesticide manufacturing process. and that 
the imstes are disposed of contemporaneously a i t h  the manufac- 
turing of the product that the defendants contracted for.285 

Currently. many hazardous substances used m the production of 
munitions a t  the Army's GOCO facilities. ranging from heavy metals 
to high explosives and radiologc materials, are provided on occasion 
to  the contractor by the government.28e Pursuant to the FAR, title 
to these government furnished materials remains in the govern- 
memzQ7 Thus. even if divestiture of the GOCO munitions plants were 
to occur, the practice of promdmg government-owned materials could 
lead to continued government liabilit) under the Aceto rationale for 
response costs incurred to clean up wastes generated by the can- 
tractor's manufacture of munitions for the Army Moreover, because 
of CERCLA section 120(e)(l) any attempts by the Army to con- 
tractually reappanion this possible liability for environmental clean- 
ups effectively would be limited to the net worth of the contractor 

h i  Wertinghouie againif \Ion~anfo \lonranfo had sold Wesrmghouse PCBI that 
Westinghause used in the manufacture a i  elecfncal equipment As a EWII of the 
manufacrunng procerr Uemnghaure generared ge lei cmtamlng hazardour maIenhl5 
that s ere  disposed of These disposed of materials later herame the harir of the ~ u i l  
againrf Uestinghouse by the United States S e r l c r t o  872 F2d at 1382 n 10 

'p"Acito 872 F2d at 1382 
' " Id  at  1381 
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In summation, under CERCLA, the Army is liable into the millen. 
nium for environmental problems resuiting from past hazardous 
waste disposal practices at the GOCO munitions facilities. Pursuant 
to the rationale of Aceto, the Army also could be liable far future 
envmnmental problems resuklng from the contractors use of 
materials provided by the Army even if the Army divests itself of 
the GOCO facilities. 

As a result, divestiture clearly would be beneficial only to the ex- 
tent it would define the party responsible for paying fines and 
penalties resulting from noncomplying operations at a munitions 
facility The cost to the Army for this relatively slight benefit would 
be increased procurement costs, however, because Contractors would 
make capital improvements and hire more experienced and campe- 
tent operating personnel to maximize the ability of their facilities 
to comply with state and federal environmental requirements.z8e 
These capital and personnel costs, of course, ultimately would be 
charged to the Army BS either direct costs or overhead in future pro- 
duction contracts. 

C. NARROWING WAIVERS OF SOVEREIGN 
IMMUNITY FOR GOCO MUNITIONS 

FACILITIES 
Even as a majority of Congress continues to vote to broaden the 

waivers of sovereign immunity found m environmental ~ t a t u t e s , ~ ~ ~  
concern is rising in some quartem that "[alttempting to treat a ma- 
jor miiitary installation without considering its missions and mode 
of operation could result m [environmentail regulatory decisions that 
are not m the national interest."301 One congressman recently 
summed up the Situation facing the Army and Its contractors at GOCO 
munitions facilities. He accurately noted that there are no truly na- 
tional environmental standards or requirements. no prmntization of 
RCRA requirements in terms of their impact on human health and 
the environment, no prioritization among the requirements of the 
Varmus enwonmentai laws, and no sensitivity to cost and impact 
on the ability of the military to carry out its national security mis- 
sion .802 
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Of course, each environmental statute does provide that the Pres>- 
dent can exempt a federal agency's facilities from compliance with 
environmental statutes under certain circumstances. These exemp- 
tmns can be m t e d  d doing so would be m the "paramount interests 
of the United States,''3030r when they are "necessary to protect the 
national Security merests of the United States''3o4 Alternatively. lack 
of appropriated funds to achieve compliance can he used as gounds 
for a presidential exemption, but only if ' the President shall hare 
specifically requested such an appropliatian as part of the budgetary 
process and the Congress shall have failed to  make available such 
requested appropriation ''305 

To date, however, only one federal facility has been granted a 
presidential exemption. Presidents Carter and Reagan found an ex- 
emption to he in the "paramount interests of the United States." and 
exempted federal agencies from compliance with portions of the 
CAA. the FWPCA, the Kmse Control and RCRA at Fort Allen 
in P u m a  Rico, to allow Haitian refugees to be houied on Fort 
411en 

Given the current political climate. and the fact that the sole  ex^ 

emption was 5anted only after protracted ilt~gatmn,30~ further ex- 
emptions based on the "paramount interests of the United States" 
are likely to be granted in only the most extreme of cmumstances 
As one congressional committee recently noted. howler ,  "extreme 
circumstances LS not a workable or appropriate critermn'' given the 
national security mission of DOD m ~ t a i l a t m n s . ~ ~ ~  

Because of the way environmental activities a t  DOD installations 
are funded, It 1s even more unlikely that the President could cite 
a lack of appropriated funds as the rationale for granting an exemp 
t i m  Currently. funding for environmental compliance and cleanup 
at Army installations comes from three sources: the Defense En- 
rironmental Restoration Account (DERA),310 which serves as a sort 
af Superfund for DOD installations the military ConStiUCtion ac- 
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count; and the operation and maintenance account. \Vith the excep- 
tion of DERA funds, whose use is limited to  funding response and 
remedial activities taken pursuant to CERCLA under the Defense 
Environmental Restoration Program (DERP),3'1 DOD has not clearly 
identified funds required to meet environmental compliance re- 
quirements.81z As a result, the requirement to "specifically request 
appropriations" often cannot be satisfied, even though it was recent- 
ly estimated that total unfunded requirements associated with DOD 
environmental compliance currently range from five to ten billion 

In light of the unlikeliness of recewmg a presidential exemption, 
and recognizing that it faces increasing budgetary constraints, DOD 
h a  engaged in several htiatives to pnoritize environmental cleanups 
of DOD facilities. The first is the development of the Defense Priori- 
ty Model (DPM). Planned for implementation during fiscal year 1990. 
the DPM "is a waste site scoring System that evaluates relative risk 
based on information gathered dunng the Preliminary Assessment' 
Site Inspection and the Remedial In~eSt iga t i~nlFea~ib i l~ t~  Study"3i4 
Through the use of risk assessment, DPM is intended to "help assure 
that sites are addressed on a 'worst first' basis natiomvide with the 
funding available from the Defense Environmental Restoration Ac- 
COtlnt.''a'j 

Of course, states seeking to enforce their own environmental com- 
pliance requirements on DOD installations are not bound by the 
priority that the DPM assigns to instaliations in their territory. h 
deal with this problem, DOD has offered states incentires for enter- 
ing into a "DOD and State Memorandum of Agreement" (DSMOA).31e 
In return for being guaranteed the greater of one percent of the 
money expected to be spent out of the DERP within then state or 
550,000, states are required to agree that the DPM "is needed and 
provides a reasonable basis for allocating funds among sites in the 
interest of a national worst first cleanup pr05a.m."~" States also are 
required to "make every effort to abide by the priorities developed 
thereunder [the DPM] ''3Le 
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Unfortunately, the utilit) of the DPM and DSMOAs m dealing with 
the problems arising from environmental compliance at Army GOCO 
munirions facilities is hmited in three qmficant  ways. Rmt the DPhl 
and DSMOAs are designed to deal primarily with CERCLbstyle 
cleanups of hazardous waste sites that have resulted from historical 
operations. Neither the DP!d nor the DSMOAs are designed to deal 
with current compliance problems. Thus. problems associated with 
reipons~bihry for fines and penalties, resultmg from emironmental 
noncompliance, are not addressed. 

Second, participation m DSMOAs. wirh the resulting acceptance 
of the DPhl 1s voluntary. As of October 1 ,  1550. only eleven states 
had executed D S M O A S ~ ~ ~  Four states decided they would not sign 
D S M O A S . ~ ~ ~  Kiegoriations with the remammg thirty-fire states are 
still ongoing 321  

Finally, m currently formulated, DSh10.45 are agreements between 
the states and DOD The) do not prevent a state from takmg action 
agamst a GOCO contractor if the state IS dissatisfied with the cleanup 
priority assigned l o  a particular facihty's cleanup by DPM Thus, 
while they represent steps in the nghr  direction, use of the DP>f and 
DSYOAs are only incomplete means of dealing with environmental 
compliance problems posed by too many competing priorities, not 
enough money at DOD facilities ~n general. and insufficient funding 
a t  GOCO facilities m particulai 

Assuming that the Congesa 1s not u~illmg to provide the Army u ith 
a blank check TO remedy existing hazardous waste problems and em 
sure that Its GOCO muninons facilities are able to comply m t h  cur- 
rent environmental requirements. congressional action IS nececsar? 
Two options are available to Congress It can restrict the waivers of 
sovereign immunlt) in environmental statutes as the3 apply to 
federal agenciei, or it can broaden the scope and alter the  re^ 

quirements for obtaining an exemption to the requirements of the 
statutes 

Restricring rhe waivers of sovereign immumt) m environmental 
statutes as they apply to  all. or even to a specified class. of a federal 
agency's facilines. IS nor good public pol~cy. Absent compelling 
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reasons to the contrary, ail federal facilities, mcluding GOCO facihties, 
should be required to comply with federal and state environmental 
requirements. In any event, trying to  reassert savereign immunity 
to avoid complying with environmental requmments would be dd- 
ficuit in the current political climate. 

On the other hand, broadening the scape and adjusting the re- 
quirements of presidential exemptions from environmental statutory 
requirements does represent responsibie public policy since exemp- 
tions wouid be applied on a case by case basis Moreover. a sizeable 
element in Congress realizes that Congress must engage m some ac- 
tion that "pnontlzes environmental iequirements, IS f iwdiy realistic. 
and takes into account national security considerations"32s Other- 
wise, chaos will reign as each state pursues its own environmental 
compliance enforcement agenda against federal facilities wnhm its 
terntory. 

VI. RECOMMENDATIONS 

A. USE OF PL 86-804 
The use of PL 86-804 to indemnify GOCO facility contractom selves 

a mhd purpose and should be continued. albeit in a modified manner, 

As currently written, the PL 85~804 determinations are overly 
broad in their definition of what constitutes an "unusually hazar- 
dour risk." Non-sudden releases of commonly used toxic or hazar- 
dous substances (e g.. chlorinated solvents) resulting from the negli- 
gent behavior of contiactor's employees acting \$-ithi* the scope of 
their employment should not be covered by indemmBcatian. The 
risks associated with these non-sudden events involving common in- 
dustrial materials can be minimized through a contractor's effective 
training, supervision. and management of its personnel and the 
government's facility Moreover, these same risks are borne every day 
by the contractor at its own facihties. 

Use of PL 85-804 aim must be coupled with incentives for con- 
tractors to prevent non-sudden or negligenr releases of toxic, hazar- 
dous, or radioactive substances To this end. the indemnity provid- 
ed by PL 85-804 should include a deductible that the contractor 
would have to pay. This deductible, consisting of a t  least twenty-five 

'**See Mopart on H R 2461 mpm note 5 at 26U 
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percent of the contractor's yearly base fee,323 would give the con- 
tractor a substantial financial interest ~n stressing to Its employees 
the importance of environmental compliance and "on-negligent 
hazardous materials and wastes handling practices In addition, the 
award-fee criteria of the Army's GOCO munitions facilities contracts 
should be modified so that at least twenty-five percent of the avail- 
able award fee is based on compliance with emironmental requ~re- 
ments 3 2 4  

B. DIVESTITURE OF GOCO MUNITIONS 
PLANTS 

While there may be other sound reasons for the Army's divesnture 
of GOCO munitions plants. divestiture should not be used as a means 
to deal with environmental compliance problems at there munitions 
facliltles 

As a result of CERCLA, hazardous uaste problems already existing 
a t  GOCO monitions facilities prior to divestiture will remain the 
responsiblllry of the Army forever Moreover, to the extent that future 
hazardous waste problems can be attributed to government-owned 
materials provlded to the contractor, courts st111 can hold the Army 
responsible for any required cleanup under the P ~ O V L S ~ O ~ S  of CERCLA 
and RCRA. 

Finally. while divestiture clearly would shift the responsibility of 
e\ergdag compliance. such as manifesting and labeimg. to contrac- 
tors. the Army's poliq against reimbursing fines and penalties for 
environmental noncompliance effectively has already achieved this 
result. To the extent that future compliance requires capital ~ m -  
provements to the contractors facility. the Army will w n d  up pa) 
Ing for the improvements anyway through direct or indirect procure- 
ment costs 

C. NARROWING WAIVERS OF SOVEREIGN 
IMMUNITY FOR GOCO MUNITIONS 

FACILITIES 
The Army. together with the other services, should persuade DOD 

to propose legislation modifying the scope and requirements for gam- 
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ing presidential exemptions from compliance with environmental 
statutes. 

In the future, year-by-year exemptions should be granted based 
on the current "paramount interest of the United States" standard. 
Alternately, exemptions should be granted based on a determination 
by the Secretaly of Defense that an exemption 1s necessiuy after com- 
paring the amount of funds appropriated by Congress far the DERA 
with the priorities for environmental compliance and restoration 
established by the DPM. 

Of course, for such legislation priontizmg environmental cam- 
pliance and restoration to be effective, several other changes also 
would have to OCCUP First. all funding for both environmental com- 
pliance and restoration would have to be funneled through the 
DERA, instead of the current situation in which some money comes 
from DERA. some from military construction. and some from opera- 
tion and maintenance. 

In addition, the scope and use of the DPM should be expanded. 
DPM should be used not only to determine the relative lisks to human 
health and the environment from existing hazardous contamination, 
but also to assess the relative nsks associated with failure to imple- 
ment changes m procedures or to make capital improvements re- 
quired by new or existing environmental laws or regulations. 

This nak-based assessment would be used to augment the already 
exisring A-106 Pollution Abatement Planning Process326 (A-106 pro- 
cess). The A-106 process requires federal agencies to submit an an- 
nual plan detailing the need for prevention. control, and abatement 
of pollution through the EPA to the Office of Management and 
Budget Used together. an enhanced DPM and the A-106 process 
would allow- projects to be assembled in a rank order of enviranmen- 
tal merit. The resulting list then would be presented to Congress as 
part of DOD's annual budget submisnon. Congress could then ex- 
amine this list and determine to what extent it 1s willing to pro\ ide 
funding Projects or Lnltiatives left unfunded would then be eligible 
for a presidential exemption. 

""Offlee of Management and Budget Circular So A 106. subject Reponing Re- 
qulrrmentl m Connection With the Preventian Comrol and .Abatement of Emiranmen 
tal Follutlan at  Existing Federal Faclllrlea (December 31, 1074) The Arm% equir~aleoi 
to the A 106 Report 18 the Form DD 1383 'Enmrnmentd Pollution hevention Confml 
and Abatement at DOD Fa~ilifiei Report ' 
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VII. CONCLUSION 
Because of ignorance of the past effects of waste disposal prac- 

tices on the environment and yean of insufficient capital investment 
in GOCO facilities, Army munitions piants entered the age of strict 
environmental compliance as environmental eyesores. Moreover, rhe 
historical culture of DOD encouraged an attitude that the national 
security mission obviated the need to comply with environmental 
l am and regulations 

While DOD recently has made strides in identlfymg and remedy- 
mg environmental deficiencies, Congress and the states seem to h w e  
taken the view that DOD's efforts are. at best. too little too late As 
a result, Congress has been increasingly willing to waive sovereign 
immunity m environmental statutes, thereby exposing federal agen- 
cies to state-imposed civil fines and penalties In addition. both the 
EPA and the states increasingiy have recognized that emironmen- 
tal statutes may permit enforcement of environmental requirements 
directly against the nan-complying facility's operating contractor 
regardless of whether the contractor has the contractual authorit? 
to remedy the violation 

Commenting Lmplicitly on DOD's attitude of the past and explicit 
Iy on the current situation facing DOD. one congressman aptlg noted 

Sometimes you ha le  to hit a mule across the head with a two- 
by-four to get its attention Once you hare Its attention. 
however, It LS not very useful to keep hitting it with a two-by- 
four. Otherwise. the poor beast will not be able to do our bid 
ding. This IS imponant because this "mule" IS charged with the 
defense of this nation and 11s vital Interests. We are not going 
LO have the luxury of aorrying about generations unborn If we 
cannot protect the current generation and our hay of life. 

The Army's GOCO munitions facilities continue to play a T ita1 role 
in the nations defense %ensure the s u r v l d  of this ' unique part- 
nership" of government and mdutry,  however, the Arm! and its 
operating contractors must strive to  adapt the GOCO contractual 
agreement to  allocate the nsks created by the age of strict en- 
vironmental compliance fairly and effectively In addition. Congress 
must ensure that environmental requirements are imposed on gov- 
ernment facilities including GOCO munitions facilities only to the 
extent thar sufficient funding IS provided to meet those requirements 

"~Rt, ,arr  on H R  I056 supra 6 (statement of Rep R n i )  
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MILITARY POLICY TOWARD HOMOSEXUALS: 
SCIENTIFIC, HISTORICAL, AND LEGAL 

PERSPECTIVES 
by Major Jeffrey S Davis* 

I. INTRODUCTION 
Depanment of Defense Directive 1332.14 states that hamosexuabty 

is incompatible with military service? Accordingly, cument policy pro- 
hibits homosexuals from entering military sen4ce.l If a homosexual 
manages to enter the service in spite of this prohibition, the serwce 
wiii separate that individual as soon as ~ o s s i b l e . ~  To facilitate this 
process, current policy allows separation based on homosexual 
tendencies alone, without requiring proof of any homosexual acts.4 
Many mllitary homosexuals, however, have resisted their separations 
from the mihtary by strenuously defending their positions at  ad- 
ministrative elimination hearings and by vigorously litigating their 

These cases often involve a soldier, sailor, or airman who, but for 
being a homosexual, is outstanding in every respect.i Using the 
testimony af supervisors and co-workem, these service members try 
to demonstrate the inapplicability of each of the policy reasons the 
military uses to justify their exclusion The current policy, however, 
contains no exceptions.' Commanders have no discretion to retain 
homosexuals and are themselves derelict if they do not initiate 
Separation action Should commanders have this discretion? Can the 

causes. 

%e, eg . Uatkms %, L'nifed Stales Amy, 875 F2d 699, 702-04 (8th Cir 1989) (en 

(Set. #g 
T O D  Dlr 1332 14 There 1s a limited exception Enclosure 3.  Standards and Pra- 

cedurer, para H 3,8[2!aufhons*1rerentionof amemberforalimiredperlodof time 
in the 1nteieB3 of national seecunfy z Buthomed b i  the Secrefav concerned 

Ynlform Code of Mdnaq Justice art 92. 10 U S  C 5 092 (1882) IheremafferTCMJ] 
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Separating people from the military solely because of their sexual 
orientation OT status may lead to a successful legal challenge under 
the fundamental rights prong of equal protection Although the Su- 
preme Court recently declined to hear Ben-Shalom c Marsh. a case 
raising a challenge under the suspect quasI-suspect class prong of 
equal protectmn, the Court never has squarely addressed either 
prong of equal protection in a homosexuality case?" 

The p o h q  also may lead to problems If the Selective Senice System 
is ever reactivated. The draft could be avoided by anyone claiming 
to be a homosexual Should the military modif) this policy which 
IS based on sexual orientation? 

Sodomy, whether heterosexual or homosexual, IS against the law 
far members of the armed services1' The Supreme Court has deter 
mmed that sodomy statutes are constitutionalLZ Nevertheless, 1s 
sodomy the real problem, or 1s the problem sexual activity m general? 
Should the Uniform Code of Military Justice continue to prohibit 
sodomP 

Same people do not realize they have homosexual tendencies u n ~  
til after they have enhsted or have been Should they 
be treated differently than people who lie about their sexual m e n -  
tation to enter military service9 

This article contends that current policy on acces~ion of homosex- 
uals should be altered so that homosexuality becomes a waivable dis- 
qualification As to separation, Senice Secretaries and commanders 
should have the discretion to retain homosexuals who meet certain 
criteria. Finally, the military should not separate personnel based 
solely on statements of sexual orientation, but should require 
evidence o i  prejudice to good order and discipline 

sSer infm text accampan)ing nates 232-38 
Ben-Shdom Y Maah 881 FZd 454 (7th Cir 1888) cml &?Lied 110 S Ct 12Qfi 

(MY01 [hereinafter Ben Shalom 1111 Ben-Shalom I1 mvahed procedural mues not EIP 
vanr to  rhls anlcle Ben Shalom I Secretary of Lhe irrng, 826 F ?d 722 (7th Clr 18871 
[hereinafterBen Shalomlll Ben-Sh ; i lomlwhra198Oc~mnhich  LheEasitemDlsrncr 
of Ulscunrin determrned Lhar the homareiual regulation rlolared the frnf amend 
menf Ben Shalom t Secreta" of the 4rmy 488 F Supp 864 (E D U IS LY801 
[hereinafter Ben-Shalom I] 

W C M J  LR 125 
"Bowen \ Hardwick 478 U S  186 (18861 rehb C m e d  476 b S 1039 (19861 
lBHarn.  H m s e n / a l  Men and W m n  !+%?io Hour S e n d  Tkmi Couniru 10 J 

Homoiexualit) 117 121 (1884) 
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A multidisciplinary approach is used to reach these conclusions. 
Part 11 relies on science to explain why homosexuals exist, in what 
numbers, and the relationship of homosexuality to concerns other 
than sexual onentatmn. Part I11 IS a history of the treatment of 
homosexuals in the Armed Forces, with emphasis on treatment in 
the United States Army. National and international trends aiso are 
addressed. Part 1V is an analysis of the legal arguments that have 
been made for and against allowing homosexuals to serve in the 
Armed Forces. Emphasis is placed on equal protection analysis. as 
the fundamental rights prong of that analysis Seems to be the homo- 
sexuals' best remaining argument Part V is a critical appraisal of 
current policy, with suggestions for improvement. 

11. SCIENTIFIC PERSPECTIVES 

A .  HOMOSEXUALITY DEFINED AND 
THEORIES ON CAUSATION 

The military has its owndefinitions for "homosexual," "bisexual;' 
and "homosexuai act" A homosexual is defined as "a person, re- 
gardless of sex, who engages in, desires to engage in, or intends to 
engage in homosexual acts." A bisexual is defined as "a penan who 
engages in, desires to engage in, or intends to engage m homosexual 
and heterosexual acts." A homosexual act is defined as "bodily con- 
tact, actively undertaken or passively permitted, between members 
of the Same sex for the purpose of Satisfying sexual desires"'+ 

Homosexuality 1s a topic that often leads to heated discussion of 
divergent wews Science lends objectivity to the discussion. Agreat 
deal of scientlfic research has been conducted on the Dossible causes 
and effects of homosexuality 

1. The Kinsey .Model 

In 1948, Dr. Alfred C. Kinsey and two research associates ar In- 
diana University published a nine-year case history study on human 
sexual behaviorl5 Their sample, intended to represent a cross sec- 
tion of the population of the United States, consisted of about 5300 
white males from across the country!' 

"DOD Dlr 1332 14 
I6A Klnrey. W. Pomeroy, andC Yafim, Sexual Behavior m the HumanMale(lS48) 

[hereinafter A Kmsq-I 
"Id at 3-0 
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Kinsey did not adopt the common practice of labeling people as 
heterosexuals. homosexuals, or bisexuals. He developed a seven-point 
continuum based on psychologic reactions (specific arousai by same 
or opposite sex stmull) and overt heterosexual and homosexual ex- 
perience. The scale ranges from exclusively heterosexual (rate 0) to 
exclusively homosexual (rate 6). The middie (rate 3) is equally 
heterosexual and homosexual Indi\-lduals can be assigned a different 
position on the scale for each age period of their lives." 

Kinsey used the term hamoswuai in connection with human 
behavior to mean sexual relations, either overt or psychic. between 
persans af the same sex?8 He did not attempt to demonstrate what 
caused homosexuality. He believed that questmns generated from 
data that he had gathered should be addressed by those scientists 
attempting to discover biologic. psycholaac, EOCIII, or hereditary 
baser of 

2 CawatLon 

Causatmn IS of interest because It relates to the nation of fault, 
which relates to  consc~ous choices "Many homosexuals claim that 
their sexual orientation is the result of biological forces over which 
they have no control or choice."2o 

Sexual orientation refen to a consistent preference or ambivalence 
in regard to the gender of a sexual partner. Heterosexuals Consistently 
prefer the opposite sex. homosexuals consistently prefer the Same 
sex, and bisexuals have varying degrees of The ques- 
tion IS: What factor or combination of factors causes or leads t o  sex- 
ual preference'' 

Throughout the twentieth century, ScLentists have attempted to 
discover what causes sexual orientation. Most have taken heterosex- 
uality as the norm and tned to explain why a minority of people 
devmte from it z 2  Some scientists have focused an personal ex- 

"Id at 636 47 The other _res %re 11 predommanrl) I i r l e r o ~ e ~ ~ a l  onl) mclden- 
rdlg homo3exual. 2) pxdommanfly heterosexual. but more than lncldenldly homospi- 
"81, 3) predominanil) homosexual, but mare than incidenfalli hetemiexual. and 4 )  
predommantl) hornasexual bur Incidentall) heremsexual 

'#Id at 612 
'Old at 660.66 
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perience and environment, while others have considered genetic and 
physiological  explanation^.^^ 

Researchers recently have proposed a theory of how the entire 
spectrum of human sexual orientation is de te rmind2* The theory 
is that hormonal and neurologml variables operating durmg gesta- 
tion are the main determinants of sexual orientation. Activation of 
the sexual orientation does not occur until puberty and may not 
stabilize until early adulthood. Personal expenence and environment 
may be involved m sexual orientation, but It would be very unusual 
for such variables IO overcome a strang predisposition to either 
heterosexuality or homosexuality. 

a. iiormal Development 

From conception, females have two of the same sex chromosomes 
(XX), while males have two different sex chromosomes (XU) A fetus 
naturally will develop into a female unless certain erents OCCUL Soon 
after conception of a male, genes in the Y chromosome trigger the 
production of hiachemicais, such as testosterone, that cause male 
sex organs to appear. Other cells (called Sertoli cells) also form and 
prevent the formation of structures that would otherwise become 
the uterus and fallopian tubes of a female.zh 

Far fetuses being masculinized, testosterone creates hormone 
receptor sites within cells. During puberty, testosterone is produced 
m large quantities and bonds IO the receptor sites formed during 
gestation.2~ 

Separate areas of the brain control masculine and feminine 
behavior, and the masculine areas normally develop at the expense 
of the feminine areas. For example, the preoptic anterior nucleus of 
the hypothalamus generally LS mer twice as large in men as it IS in 
women. This area appears to regulate the masculine sexual orienta- 
tion tendency to mount in response to various feminine cues 
Neurological organization for this area occurs during the third and 
fourth months of gestation.#‘ 

The norm LS far males and females to develop a heterosexual orien- 
tation after a complex senes of biochemical reactions that occur dur- 

'Bid 
“I 
T d  at 23fi-3? 
“Id at 2 3 i  36 
“Id. a i  238 
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Ing gestation A bisexual or homosexual orientation may result If 
these reactions are modified because of genetic ranations, 
biochemicals produced m response to stressful situations. drugs taken 
by the pregnant mother, or other \anables.zB 

b. Deviations From the Uorm 

Scientists have modified the above-described variables m labara- 
tory experiments > M e  rats with testes removed and female rats that 
have received testosterone Injections. both pnar t o  completion of 
neuro-organization. ha\e been induced to display homosexual behar- 
lor Similar aork has been done with rhesus monkeysZ' 

Drugs called antiandragens block the effects of testosterone and 
other sex hormones Administration of antiandrogens to a pregnant 
rat often wlll result in homosexual behavior among the offspring after 
the) reach puberty Barbiturates. marijuana and other drugs also 
can partially divert or block mascuiinizatian of the nervous system 
durine "euro-ormnization Alcohol has been found to have both 
demasculmmzing and defemmmzmg effects on the brami of both sexes 
of rats 31 

Severe stress to a mother during neuro-organization of a fetus can 
lead t o  bisexual and homosexual male offspring Stress causes 
depressed testosterone production m many species of mammals The 
stress hormones such as adrenalin appear to inhibit production of 
testosterone The hormones from the mother then pass through the 
placenta and affect the fetus?' 

The only behavmral variable found to induce homosexual actnlts 
is total sexual segregation. Rhesus monkeys in this situation h a w  
diselaved homosexual behavior When later inteerated xi th  memben . .  
of the opposite sex. however. most monkegs have diiplaged heterosex- 
ual behaviorJ3 

Though saentists cannot conduct sexual orientation expenmenti 
on humans, e\idence exists that many of the methodr used to ~n~ 
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duce homosexual behavior In lab animals would have similar effects 
an humans.34 

Four types of genetic mutations have been identified as probably 
causing homosexual or bisexual traits in humans. They ail seem to 
involve chromosomes other than the sex chromosomes. Only one of 
the four types affects generic females (XX).3e These are not situa- 
tions in which a person simply has a different sexual orientation. 
Depending on the type of mutation, a genetic male may have the 
physical appearance of a female. or a genetic female may have male 
genitalia. 

A drug used to lessen the nsk of miseamage. the synthetic estrogen 
diethylstilbesterol (DES), has been linked to lesbian daughters of 
mothers who took the drug during pregnancq. One study found les- 
bianism to be more common among women whose mothers had taken 
DES than among women whose mothers had not.36 

Stress on the mother also has been h k e d  to homosexuals and bisex- 
uals A study of males born in Germany between 1934 and 1953 in- 
dicated an unusually iugh proponion of homosexuals were born dur- 
ing and hmediateiy after World War I1 (from 1941 to 19413).~' Another 
study involved asking mothers to recall any stressful episodes they 
experienced during pregnancy, such as deaths of close relatives, 
divorces. separations, traumatic financial or sexual experiences, or 
feelings of severe a n u ~ t y .  The mothers who could recall such 
episodes included nearly two-thirds of the mothers of male homoseu- 
uals, one-third of the mothers of bisexuals, and less than ten per- 
cent of the mothers of heterosexuals 9 B  

Several hypotheses follow from the prenatal neurohormone theop, 
and man? have been tested For example, homosexuality primarily 
should be a male phenomenon This is because mammals are fun- 
damentally female and become male only when all the genetic and 
biochemical reactions associated with the addition of the Y chromo- 
Some work in the normal manner Natural selection also would tend 
to favor fewer deviations in females, because only females can gestate 

l ' ld  
'*Id at 244-47 The four tipes are alphareducrase deficienq. androgen iniensinl.1- 

ty sbndrome fault) Ie i fo~te~one  iynlheiis and congenital adrenal hiperp1a.m 8)"- 

drorne ( n h e h  affects females) 
at 247 

3'Id 
"Id 
'#Id at 248 
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offspring. Evidence from humans worldwide and from all other mam- 
mals studied supports the idea that homosexuality IS more common 
among males than among f e m d e ~ . ~ ~  

Another hypothesis IS that homosexuality should be an inhented 
trait, because there are U e l y  to be many genetic factors that increase 
the chance of a deviation from the biochemical norm "Support far 
this deduction can be found in studies reporting considerablg higher 
concordance rates for homosexuality among identical twins than 
among fraternal twins [Sleveral studies have found that close 
relatives of homosexuals have higher incidences of homosexuality 
than the general population ' ' U  One study. far example, found "thar 
nearly one-quarter of all brothers of male homosexuals also were 
homosexuals. a much higher rate than the 3.7% typically reported 
among human males generally."i9 

The prenatal hormone theory also 'implies that efforts to change 
sexual orientation should be essentiallr confined to modifymg where 
when, and how sexual orientation IS expressed. the orientation itself 
should not change."43 This 1% because 

sexual orientation appears to be largely determined by 
hypothalamic-limbic system brain functioning. and most con- 
ditioning procedures, and certainly all counseling methods, gear 
their corrective efforts at neocortical functioning ("rational 
thought") Although the neocortex's ability to learn ways to 
override and circumvent lower brain functioning should nerer 
be underestimated, basically a homosexual's neocortex would 
have to learn how to prevent hypothalamic-limbic areas of the 
brain from functmmng as they were organized to function 14 

The vast mqority of homosexuals nwer seek t ~ e a t m e n t . ~ ~  Of those 
n h o  hare, there h m e  been some reports of SUCCeSsfUIIy changing 
homosexuals into heterosexuals. but the criteria for success often 
have been "either vague or considerably less than CxcIuSIve 
heterosexual behwiar,"'6 The best predictor of whether a homosexu- 



19911 MILITARY POLICY TOWARD HOMOSEXUALS 

ai will respond to treatment u the amount of heterosexual expenence 
the individual had prior to treatment Those who seek treatment 
are thus more likely to be bisexuals than homosexuals. At any rate, 
the reports on treatment of homosexuality seem consistent with the 
hypothesis that efforts to change sexual mentation should be 
minimally effective.'* 

The prenatal neurohormone theory, if comect, would indicate that 
those homosexuals who attribute their sexual orientation to biologcal 
forces beyond their control are right. Many social scientists, however, 
do not share this view. For example, many behavioral scientists favor 
experiential explanations for sexual ~ r i e n t a t i a n , ~ ~  and some 
psychoanalysts muntaln that homosexuality is a neurosis that can 
be cured.s0 Still, the prevailing view among psychoiogsts h that "the 
diversity among sexual orientations is likely to be understood from 
a combination of sociological, cultural, and bioiogicai factars."'l The 
prenatal hormone theory combines these facton and makes sense. 

E. THE INCIDENCE OF HOMOSEXUALITY 
1. Homosexuals in. Society 

The sexual histories of the 5300 subjects in the Kinsey study re- 
vealed a surprising incidence of homosexual experience in the 
general popuiation.6B For the purpose of reporting incidence, Kinsey 
defined a homosexual experience as physical contact to the point 
of orgasm with another Kinsey's data indicated that: 

[Alt least 37% of the male population has some homosexual ex- 
perience between the beginning of adolescence and old 
age Some of these penans have but a single experience, and 
some of them have much more or even a lifetime of experience; 
but ail of them have at  least some experience to the point of 
orgasm.14 

" Id  
" I d  
' s l d  
'°Flne, hychonnalytic lWory In Male and Female Hamo~exualily Rpeholagcal 

'lGladue, Fwchoblolwmnl Conlnbuttans m Male and Female Homosexualif) 

$'A. Klnrey. mpro note 15, a i  625 
lmId at 623 
"id 

Appmaches 86 87 (L Dimant, ed 1887) 

Rycholopeal Approaches 130 (1 Dismanf ed 1087) 
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Kinsey made generalizations from his data with his seven-point 
heterosexuai!hamosexual The generalizations all pertained 
to white males after the onset of adolescence up to age fifty-five, 
and included the following: sixtythree percent never have an overt 
homosexual experience to the point of orgasm, approximately thir- 
teen percent react erotically to other males without having oven 
homosexual contacts; twenty-five percent have more than incident- 
ai homosexual experience or reactions (rates 2-6) for a t  least three 
years; eighteen percent have at least as much homosexual as 
heterosexual in t h e r  histones (rates 3-6) for at least three years: thir- 
teen percent have more of the homosexual than the heterosexual 
(rates 4.6) for at least three years, ten percent are more or less ex- 
clunvely homosexuai (rates 5 or 6) for a t  least three yean, eight per- 
cent are exclusively homosexual (rate 6) for a t  least three yean. and 
four percent are exclusively homosexual throughout their lives 

Since only 50 per cent of the population LB exclunveiy heterorex- 
ual throughout its adult life. and since only 4 per cent of the 
population is exclusively homosexual throughout Its hfe. it ap- 
pears that nearly half (46%) of the population engages in both 
heterosexual and homosexual activities, or reacts to persons of 
bath sexes. in the course of their adult lives.6i 

Kinsey was looking at American white males in the 1940's 
Worldwide. as of the 1Q80's, the incidence af exclusively homosex- 
ual males was estimated at three to five percent, regardless of vary- 
m g  degrees of social tolerance, intolerance, or r e p r e s ~ m n . ~ ~  

The incidence of 'feminized males" or "queens," who are often 
caricatured, i s  estimated at about ten percent of the male homosex- 
ual p~pula t ion ,~e  EQidence also exists that homosexuality is more 
common among males than among females, both in humans 
worldwide and in all other mammals that have been studied.bD Kinsey 
found that only two or three percent of women were mostly or ex- 
clusively homosexual on a lifelong basis.B1 

15see supra text accompanying nates 16 19 
"A Kinsey, mpm note 15 at 6'10-31 
a71d at 6E6 
baT Sarbin & K Karalr Yoncanforming Sexual Onenfsflana and \Idlfary Suifabili- 

ty 8-8 (19881 (draf t  study of the Defense Pernannel Secunf) Rereareh and Educaflon 
center1 

'*Id ai 26 
60Ella & Amer SYFO note 21, at 319 
8'W Muiterr \' Johnson h R Koladn) sup?@ note 20 at 34'1 

04 



19911 MILITARY POLICY TOWARD HOMOSEXUALS 

E. Hmosemals  i n  the M i l i m y  

If the incidence of homosexuals in the military is the same as the 
incidence in the general population, about three to five percent of 
the military is exclusively homosexual. Data that impact upon in- 
cidence include Separations for homosexuality and studies of known 
homosexuals who report military service in their histories. 

There were few discharges for homosexuality during World War 
II.6z Data for separations because of homosexuality in the post-war 
1940's through the 1950's can only be estmated because of the nature 
of military recardkeeping during those  period^.'^ The Army, for ex- 
ample, did not record the number of enlisted personnel separated 
for homosexuality until mid-1960.64 Nevertheless, data reviewed by 
Williams and Weinberg (1971) suggest that about 2000 persons per 
year. or one out of evew 1600 sewicemen (.066%). were seoarated . ,  
irom the Armed Forces-for homosexuality between the late forties 
and mid-fifties.es 

Even in the 1960's, the services did not have uniform data coilec- 
tion on homosexual separations. The A m y  separated 6139 enlisted 
soldiers for homosexuahty dunng a seven and one-half year period 
from 1960-1967 (averaging 818 per year).O' F h m  1967 to 1965, the 
Army allowed an average of thirty officen per year to resign in lieu 
of administrative elimination action for homosexuality.87 From 1960 
to 1965, the Navy separated a total of 17,392 enlisted men for 
homosexuality for an average of 1087 per yearss No statistics are 
available for naval officers during this p e r t d o g  

When smilar data far the Marine Carps and Air Force are con- 
sidered, the average estimate of personnel separated from all Armed 
Forces for homosexuality from the mid-fifties through the sixties is 
between 2000 and 3000 per year.'O The Navy accounted for the 
highest percentage of separations, and in 1961 the Navy stated that 

*'W Memlnger, Ryehiatry ~n a Troubled World Yearerday's War and Taday'i 
Challenge 226 (1948) (of 20,620 widiers dragnosed u condltuflonal psychopaths by 
rhe Army m 1843, 1825 were of the homanexnal type). 
'T Williams & M Wemberg, Homosexuals and the Mil i fmy 45-48 (1971) 
d'ld at 47 
"Id at 46-47. 
"Id 8t 47-48 
.'Id at 4s 
*Id sf 48 
'#Id 
,OId at 63 
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homosexuality and other sexual abnormaiities accounted for approx- 
imately forty percent of ail its Undesirable Discharges 'I 

More recent and complete data of administrative separations for 
homosexuality for all services are available for fiscal years 1985 to 
1987 '2 The reported categories include enlisted and officer Denon- 
ne1 by gender 

The Army had 1197 separations, which included 829 enhsted males 
( . 0 5 % ,  OT 5 in lO,OOO),  354 enlisted women (.17%), 11 male officers 
(.004%), and 3 female office= ( 007%). The Navy had 2241, which 
included 1825 enlisted males (.13%), 382 enlisted females ( .27%),  30 
male officers ( .02%),  and 4 female officers ( .02%) Two of the Navy 
personnel were separatedjudicdiy rather than administratively The 
Mame Carps had 309 separations, which included 213 enlisted males 
(.04%), 90 enlisted females (.33%), 6 male officers (.01%), and no 
female offmrs. The Air Force had 912, which included 644 enhsted 
males ( 043%), 220 enlisted females (.I%), 41 male officers ( 01%), 
and 7 female officers ( .02%). 

The data from fiscal years 1985 to 1987 show that all of the ser- 
vices except the Navy were separating about 4 or 5 enlisted men per 
10,000 for homosexuality, while the Kavy was separating 13 enlisted 
men per 10,000 Naval officen of both sexes also have higher separa- 
tion rates than are found in the other sen'icer. The Marine Corps 
has the highest rate of separations for enlisted women at 33 per 
10,000, followed by the Kary at 27 per 10,000 

The important finding is the relatively small number of separations 
for homosexuality in all services (from 1 10,000 to 33.10 0001 in rela- 
tion to  the incidence af exclusive homosexual orientation in the 
general population (from 300:10,000 IO 500.10,000).~3 This raises the 
question of how many homosexuals sen-e in the mfittary without ever 
being identified 

One study from the World War 11 era addresses this question j4 It 
traced 183 men known IO be homosexual prior to enrenng The 
military. Of these, 51 were rejected at induction, and 14 were ad- 
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mitted but later discharged. The remaining 118 served from 1 to 5 
years, and 68 of them Served as officers Two studies with remits 
similar to the World War I1 study were reported in 1867 In one, 
550 white homosexual males who had served in the military indicated 
that 80% experienced no difficulties. The other study included 214 
male homosexuals who had served, with 77% receiving honorable 
discharges. In 1971, Williams and Weinberg reported that 76% of the 
136 homosexuals in their study received honorable discharges 

Dr Joseph Harry, in a study of 1456 men and women interviewed 
in 1869 and 1070, found that homosexual and heterosexual men 
seemed equally likely to have served m the military, while lesbians 
were more likely than heterosexual women to have served." Sexual 
orientation was determined using the Kinsey heterosexual- 
homosexual rating scale, with homosexuals being defined at those 
scoring four or higher.'s No findings explained why higher numbers 
of lesbians entered the s e r v ~ c e . ~ ~  

Hairy reported that one-thud of the homosexual males who did 
not serve in the military avoided service by declaring their homosex- 
uality. This figure represented fourteen percent of all homosexuals 
(those who did not serve and those who did serve), and raised the 
question of why more homosexuals did not deciare their homosex- 
uaiityB0 One explanation was that many did not know they were 
homosexuals a t  the time they volunteered or were drafted. 

Harry found that the median age of fully realizing one's homosex- 
uality and becoming socially and sexually active was approximately 
nineteen or twenty, and that most men realize them homosexuality 
by their mid-twenties.8' Kinsey earlier had found homosexual 
behavior patterns in males to be "largely established" by age six- 
teen, with only a small portion of men materially modifying their 
sexual behavior patterns upon entering military service.8z Harry 
found: 

Those who defined themselves as homosexual at later ages were 
more likely to have had military service. Similarly, those who 
became socially active homosexuals after the age of 22 were 
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a good deal more l ikely to have served In the miiitar! Those 
who came to an early realization of their homosexualit>. and 
those who came out earlier are more likely to hare declared 
them homosexuality to the m ~ h t a r y . ~ ~  

Some support far Harq 's findings comes from a study of homosex- 
uals hvmg m the Chicago area conducted by the Institute for Sex 
Research in 1967 Of those with prior militav serwce twenty-seven 
of eighty, or thirty-four percent, reported that they did not consider 
themselves homosexual before induction 

From this data it appears that the incidence of homosexual men 
m the general popuiation may approximate the mcidence of homosex- 
ual men m the military and the incidence of homosexual women may 
b e  greater in the military than m the general population. It appears 
that seventy-five percent or more of the homosexuals who serve m 
the military are never Identified. and a significant percentage may 
not realize rhe! have a homosexual mentation until after entering 
the mihrar) 

Homosexuals are identified by the military m three main ways 
discover> through another person (sometimes related to jealous?.. a 
lavers' argument. or blackmai l ) :  voluntary admissions (usually far 
the purpose of getting out of the militam), and the homosexual's 01% n 
indiscretion e5 Variables related to detection include frequency of 
hamasexual behatior prior to entering the military sexual behailor 
in the military. and status of Dartner (military or nonmilitar)).66 

The following conclusions result from the Williams and Wemberg 
study. Those engaang in more frequent homosexual actnity prior 
to  entering che mhtary are more l ikely to be Identified, as are those 
who do the same while m the military Homosexuals who have a 
military as opposed to a nonmilitary sex partner also are more l ikely 
to b e  detected Even more interesting, however. is that those who 
engage in more frequent sex pnor  to entering the military and use 
nonmilitary partners are the least likely to be identified Those who 
engage in sex more frequently upon entering the military are more 
likely t o  come t o  the attention of the military voluntarily whereas 
those II ha engage in sex less frequently upon entry are more likely 
to be discovered through their own indiscretmn.s- 

68 
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Stdi, it appears that the s e a t  rnqarity of homosexuals who serve 
in the military are never detected at  ail. 

C. NONSEXUAL DIFFERENCES BETWEEN 
HOMOSEXUALS AND HETEROSEXUALS 
"The v a t  majority of homosexual men and women never consult 

with a mental health prafessional of any  SOT^.''^^ In 1973 the 
Amencan Rychiatric Association voted to atop classifying homosex- 
uality as a mental disorder.8g Nevertheless, Some homosexuals still 
seek the assistance of psychiatrists because they do not want to be 
homosexual (0 Homosexuality unwanted by a patient IS caiied ego 
dystonic homosexuality.*' These patients range from those wishing 
to increase their heterosexual responsiveness to those wlth law self- 
esteem who want to adjust to a homosexual Either way, 
the psychological baggage carried by ego dystonic homosexuals Sets 
them apart from heterosexuals and most homosexuals. 

The important question is whether the majority of homosexuals 
have moLp emotional and psychologxai problems than heterosexuals. 
The bottom line IS that they do not. 

For the last fifteen yearn, many research studies have evaluated 
the performance of homosexuals and heterosexuals on a varie- 
ty of psychalogxai tests A recent review of data from dozens 
of these studies concluded that there are no psychologxai tests 
that can distinguish between homosexuals and heterosexuals 
and there is no evidence of higher rates of emationai instabili- 
ty or psychiatric illness among homosexuals than among 
he terose~uals .~~ 

The two problem areas in which homosexuals are owwepresented 
are alcohol abuses' and the acquired immune deficiency syndrome 
(AIDS).es In a 1880 report of problems surfaced by homosexuals dur- 
ing contacts with family physicians, alcoholism was found to be slight- 

AdSulfan Elmer & Smith. supra note 45 at 192 
'OL Diamanr, Male and Female Hamo%?exuPlllly Rychologleal Approaches 13 119871 
'Old 
* ' Id 
"WAlan Elmer &Smith.  sum nore 45, at I05 
.W' Marfen. Y Johnson Q R Kolodw, mpra note 20 81 354 
s * D ~ ~ m m t  & Sirnono The WIottonsh%p qf HomoseruolilY Lo .Wmial h m h .  I" 

Male and Female Hornasexuality Rychologcal Appmechei 174-78 1L Dlamanl. ed 
1981) 
mW Mwfers, \, Johnson & R Kolodny, sum note 20. at 543 
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iy more prevalent m the homosexual A study of the 
lifetime dnnking histories of homosexual and heterosexual women 
interviewed in the late 1960's suggested sgnificantly more problem 
drinking in the lesbian sample 

A 1978 study of four urban areas in the Midwest reported that 
about one-third of male homosexuals surveyed were alcoholics 
Yore recently. in a study comparing the preservice adjustment of 
homosexual and heterosexual military accessions teated m 1983. 
homosexuals who had been discovered and discharged did as aeii 
or better than heterosexuals m most tested areas, except in preser- 
vice drug and alcohol use.g9 

The acquired immune deficiency syndrome (AIDS) IS a fatal disease 
with no known cure. The virus that causes the disease. the human 
immunodeficiency virus (HIV), 1s transmitted by body fluids such as 
blood and semen. Bg February 1990, sixty percent of the 119,690 
known cases of AIDS in the United States were homosexual 01 bisex 
ual men, twenty-one percent were female and heterosexual male in- 
travenous drug users, seven percent were homosexual or bisexual 
men who were also intravenous drug users, and five percent were 
attributed to heterosexual contactsLDo 

Anyme can get AIDS. Hamasexual and bmxual men are particular- 
ly susceptible because often they have multiple sex partners. thereby 
increasing the risk of contact with an infected person, and because 
anal sodomy lends itself to transmission of the disease. The mhtar) 
has an active program to screen personnel and potential access~ons 
for H I P '  This screening program probably keeps some homosexuals 
out of the military Ironmil:. it also makes the military one of the 
safest places to engage in sodomy--at least medically speaking. 

111. HISTORICAL PERSPECTIVES 
Don't talk to me about naval LiadZtton It's nothing but rum. 
sodomy, and the lash 

-\Vmstan Churchill 

*Qiamanf & Simana =pro note 84 at 175 
*'Id at 176 
B Y d  at 177 
O W  YcDaniel Preben I C ~  Wustment of Homosexual and Heterorerual \fdnan Ac 

cessioni l m p l i ~ ~ f i o n i  for Secunt? Clearance Suilabdny (1888) ldrafr ifudy PERS- 
TR-88-004 of the Defense Personnel Secunry Research and Education Center1 

10OCenren for Dseme Control H l Y l O S  Surveillance Repon February 1880 81 8 
",See, e g  4m) Reg 600 110, Identification Surredlance. and Adrnmatrafmn of 

Penonnel lnfecred w f h  Human lmmvnadeflcleno VITUP (HI") para 1-14 Ill hlar 
19881 
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A .  HISTORICAL ANTECEDENTS 
Homosexuality and bisexuality are nothing new. Forms of each 

were accepted widely in ancient Greece.Lo2 The poet Sappho lived 
circa 600 BC. on the Isle of Lesbos, from which the term lesbian is 
derived.Los 

Piato lived from about 427-347 B.C.Lo4 His Symposium praised the 
virtues of male homosexuality and suggested that pairs of homosex- 
ual lovers would make the best soldiers!o5 One Greek bisexual known 
to have done well was Alexander the Great, who lived from 366-323 
B.C. and conquered an empire that stretched from present-day 
Yugoslavia to the Himalayas.La6 

Jewish homosexuals presumably were not doing so well. The Old 
Testament has Some of the earliest writings on the subject, such as 
Leviticus 20:13: "If a man also lie with mankind, as he lieth with 
a woman, bath of them have committed an abomination: they shall 
surely be put to death; their blood shall be upon them.'''o7 Most 
historians have written that Christianity embraced the persecution 
and condemnation of homosexuals from its beginnings as well, but 
there is also evidence that Catholic Europe more or less tolerated 
homosexuality until the Middle Ages?08 

The primary ammunition for the Church's position against 
homosexuality came from the wntings of Saints Augustme and 
Thomas Aquinas, who both suggested that any sexual acts that 
could not lead to conception were unnatural and therefor sin- 
ful. Using this line of reasoning, the Church became a potent 
force in the regulation (and punishment) of sexual behavior. 
While some homosexuals were rmidly rebuked and given prayer 
as penitence, othen were tortured or burned at  the stake!oB 

In England, the ecclesiastical law against buggely (anal intercourse) 
became established as the cnminal law of the state in 1663.LLD What 
had been one of the sins against nature became one of the "crimes 

lo'W IlaJten. V Johnson & R Kolodny. mpm note 20, at 346 
'O8L Dimant. sup7a note 89, at 4. 
>'T Cowan. Gas Men &Women Wha Ennched the World 17 (19881 
,"'W lasten. V Johnson & R Kolodny myra note 20. at 346 
'06T Cora", sum note 104, sf 11-16 
'"'L Dlarnant. mp" note 88, at  6 Other Blblrcal references to homosexual con- 
'O'W Mmten. V Johnson & R Kolodny, m m  note 20, sf 346 
loSId at 347. 
"Wdbln & Kaml~ mpio note 58. st 14 

duct include Genesis B, Genesis 18, and Romans 126  27 
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against nature.'' This terminology still IS used to describe sodomy m 
many junsdictions.lLL 

Ecclesiastical law served as the baas for punishing homosexual 
behavior in Europe until the nineteenth century, when the 
Napoleonic Code led to a hberakzation of attaudes1I2 The nineteenth 
century also saw homosexuality take on the status of a sickness to 
be treated by the medical communrcy.lL3 

The history of anti-sodomy laws in America was stated succinctly 
in Bowers 21 Hardwick, the Supreme Court c u e  holding ann-sodomy 
statutes constitutional: 

Sodomy was a cnrnmal offense at common law and was forbid- 
den by the laws of the original thirteen States when they ratified 
the Bill of Rights In 1868, when the Foufleenth Amendment 
was ratified, all but 5 of the 37 States in the Union had criminal 
sodomy laws. In fact. until 1961, all 50 states outlawed sodomy. 
and caday. 24 states and the District of Columbia continue to 
provide crvninal penalties for sodomy performed in pnvate and 
between consenting adults."* 

B. MILITARY LAW 
Military law, as applied to homosexuals and homosexual acts can 

be divided into statutes used to prosecute and regulatmna used to 
exclude or remove homosexuals from the service Both have evolved 
over the years. 

1. sodomy smules 

The Articles of War of 1916 became effective March 1, 1Sli. and 
were the f i n t  complete revision of military law Since the Articles 
of War of 18@6>15 The ninety-third article of this revision, which  ad^ 
dressed "miscellaneous c m e s  and offenses," proscribed aSsault with 
intent to commit any felony, including assault with intent to  cam- 
mit sodomy"i This was the first mention of sodomy m military lax 
It did not proscribe sodomy-only assault with intent to commit 
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sodomy. The Manual for Courts-Martial, 1917, provided the follow- 
ing guidance: 

Sodomy consists ~n sexual connection with any brute animal, 
or in sexual connection, per anum, by a man with any man or 
woman. (Wharton, "01. 2 ,  p. 538.) Penetration of the mouth of 
the person does not constitute this offense. Both parties are 
liable as principals if each is adult and consents; but if either 
be a boy of tender age the adult alone is liable, and although 
the bay consent the act is still by force. Penetration alone is suf- 
ficient. An assault with intent to commit this offense conmts 
of an assault on a human being wnh intent to penetrate his or 
her person per anum?" 

This rather narrowly drafted statute, proscribing only assault with 
the intent to commit anal sodomy, did not last long Foliowing World 
War I, Congress enacted new Articles of War in 1920.L18 For the first 
time, sodomy was included as a separate offense among the 
"miscellaneous crimes and offenses."119 The definition was expand- 
ed to include oral sodomy; it read, "Penetration of the mouth of the 
person also constitutes this offense."11o Curiously, though, assault 
with intent to commit sodomy u'as still limited to assault "with in- 
tent to penetrate his or her penan per anum."121 This remained the 
law through World War 11. The sodomy statute did not change again 
until 1951, with the adoption of article 125 of the Uniform Code of 
Military Justice!zz Article 126 states: "Any person subject to this 
chapter who engages in unnatural carnal copulation with another 
person of the same or opposite sex or with an animal u1 guilty of 
sodomy. Penetration, however slight. LS sufficient to complete the 
offense."123 The Manual for Court~-Martial, 1951, provided the foollow- 
ing discussion: 

It IS unnatural carnal copulation for a person to take into his 
or her mouth or anus the sexual organ of another person or of 
an animal; or to place his or her sexual organ in the mouth or 
anus of another p e m n  or of an m a l ,  or to have carnal capula- 
tion in any opening of the body, except the sexual parts, with 
another person; or to have carnal copulation in any opening of 
the body of an animal?24 

"'Id 
"sAct of June 4. 1920, ch 11, 41 Stat 787 
"'Manual for Courts-Malllal. Emted State% 1821, para 443 [hereinafter MC\1, 18211 
""Id 
"'Id 
"WCMJ an 126 (18611 
'""id 
ln'MC>I 1851, para 204 
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Assault with mtent to commit sodomy became part of article 134, 
UCMJ, and was not Iimaed to any particular variety of sodomylZ6 
These laws have remained substantially unchanged except for alter- 
mg the maximum punishments for certain farms of the offenses."8 

The courts-martial cases tend to have aggravating factors such BE 

assaultwe conduct. coercion, involvement of a minor, or abuse of 
rank. Though a court-martial offense since 1920, consensual sodomy 
without aggravating factors, when detected, historically has led to 
administrative separatmn.12' 

2 Replations 

Regulations pertaining to homosexuality 01 homosexual acts are 
generally of three interrelated mneties. accession, reenhstment, and 
separation The rules for officers are the same as the rules far enlisted 
personnel, although they are found in different regulations. The dif- 
ferent services have substantially similar regulations, because They 
are all derived from the same Department of Defense directiveshza 

Both the Army and the Kavy announced at the begnning of World 
War 11 that they intended to exclude all penons with homosexual 
hlstoriesl2* The social climate being as it was, however, "few men 
with any common sense would admit their homosexual experience 
to draft boards or to psychiatrists at induction centers or in the ser- 
vices."13o 

From 1922 to 1945, Army enlisted personnel suspected or charged 
with homosexual attempts or acts faced the prospect of a "Section 
VIII" discharge131 The general heading for Section VI11 was "lnapt- 
ness or undesirable habits or traits of character'' Speclfic traits, such 
as homosexual behavior, were not listed Most soldiers discharged 

IssLCMJ art 134 
"Tar example, the Manual lor Courts-Yamal. 1981 mcrrmed the maumum punlsh 

ment for forcible d o m y  to duhonorable discharge fmieifure of all pay and allowancei 
and confinement lor 20 lean 

" 'Seegeml ly  C U.1111~ma e >l Weinberg sypm note 63. at 33. 38 63 (exylamng 
that feu homarexuals recelle punlflve dlrcharges from rourtr-martral. mod Pm 
separated adrnlnafraf~vel~) 

mimoned Officers far Cause (Feb 12 19861 
'W3ODDir 1332 11 DeptofDefenreDirectire 1732 30 SeparationofReeularCam 

"#A Kiniey mpre now 16 at 621 
"Old et 622 
" X m y  Reg 615 360. Enlrrfed Men. Discharge Release From &erne Duty, para 51 56 

(36 Uov 1812) para 51-56 (4  Apr 13361. para 19-64 (14 Sep I B l i l ,  para 48-64 I6 
Dee 19221 
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under Section VI11 received an honorable discharge. In cases of 
psychopathic behavior, chronic alcoholism, or sexual pervenian in- 
cluding homosexuality, the discharge was without honor132 

In 1946 War Department poiicy concernmg homosexuals was either 
to court-martial them or to hospitalize those deemed to be 
"reclaimabie " Hospitalization was to be foiiowed by return to duty, 
separation, or court-martial. Mere confession of homosexual tenden- 
cies to a psychiatnst was not sufficient cause for discharge 
Hospitalization was required, to be followed by return to duty or 
separation?3s 

The postwar homosexual policy reached its most liberal point on 
March 23, 1946, with the publication of War Department Circular 
KO. 85 

This order made it clear that enlisted personnel who were to  
be discharged because of homosexual tendencies, yet had not 
committed anv sexual offense while in the serv~ce. could be 
discharged honorably For officers m this categoly, it was fur- 
ther provided that they be pemitted to resign under honorable 
c o n d i t i ~ n s ? ~ ~  

The pendulum began to swing the other way in 1948. The provi- 
sion for honorable discharge was deleted. Homosexuals were to be 
tned by court-martial or separated as unfit with an undesirable 
discharge. The category of thoSe "unfit" at  this time included 
criminals, pathological liars, homosexuals, drug addicts, individuals 
committmg mwconduct, and sexual pewerts In those cases in which 
there had been a long period of good service, however, a homosex- 
ual could be separated as "unsuitable" (with a general discharge) 
rather than as 

In 1949 the newly created Department of Defense issued a direc- 
tive outlining a harsher policy on homosexuainy for ail branches of 
the service?8a The 1960 A m y  Regulation impiementing this policy 
divided homosexuals into three classes. 

ham L Rei, 466 (1860) 

Character para 2 b (7 Mar 1945) (C1, LO Apr 1845) [hereinalter .4R 615-3681 

~n AR 618-368. para 3 (14 May LO471 

"'Army Reg 615 368, Enlisted Men, Discharge. Cndesirable Habits or Traits of 

>ST W~lllamr & M Wanberg, mpra note 63, at 27 This  p011cg later ww published 

'PbAR 615-368. para. 2 (27 Ocf 1848) 
'"C l l l l lams & M Wemberg, dum note 63. 81 27 
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Class I homosexuals were those whose homosexual offenses 1"- 

volved assault or coercion as characterized by force. fraud. mtimida- 
tmn, or the seduction of a minor (regardless of the mmor'i coopera- 
tion) A general court-mama1 was mandarory for this category Class 
I1 homosexuals were those who either engaged m or attempted to 
engage in homosexual acts. Preferrai of court-martial charges was 
mandatory, but a resignation in lieu of court-martial could be a c ~  
cepted from officers. or a statement accepting a dishonorable dis- 
charge could be accepted from enlisted soldiers Class 111 homosex- 
uals were penonnei who exhibited, professed or admitted homosex- 
ual tendencies. but who had not committed a ~ v  provable acts or af- 
fenses Class I11 also included penannel who committed hainosex~ 
uai acts outside military jurisdiction Class 111 homosexuals could 
rec4me either an honorable or a general di~charge?~ '  

In 1953 a Class I11 homosexual could get an honorable discharge 
if he or she had admitted to homosexual tendencies a t  induction but 
was inducted anyuay, or if there was "heroic serrice" indicated m 
the soldier's record Provisions were made to retain personnel who 
became involved in homosexual acts but uere not "true.  confirm^ 
ed. or habitual" homosexuals138By 19;s an honorable discharge was 
mandatory for Class I11 homosexuals. Conremng authorities also 
could approve an honorable or general discharge for Ciass I1 homosex- 
uals if it would be m the best interests of the service and If rhe in- 
dividual concerned disclosed his or her homosexual tendencies upon 
entering the service. had performed outstanding or heroic service. 
or had periormed s e m c e  over an extended p e r ~ o d ? ~ '  

In 1966 the Army required a psychiatric examination prior to 
separation for h o m o s e ~ u d i t y ~ ~ ~  In 1970 the homosexuality regula 
tmn was supeneded and was m t e w t e d  into regulations that covered 
all types of unfitness and unsuitability dischargesL4' Unsuitability 
could be demonstrated by evidence of homosexual "tendencies, 
desires, or mterests" (language later found to be unconst~tutmna~) 

"..4mi Regulation 600-143 Pemonnel. Separation a1 Homoiexuali pari' 3 (13 Jan 

."Army Regulation 635-89 Penannet Separations Homoiexuals para 3 (21 Jan 
18601 Ihereinafrer I R  600-4411 

19553 lherelnaffer AR 635.891 
635-89 para 3 (8 Sep 19551 

>*"AR 635 89. para 6 (15 Jul 19661 
"'Army Reg 636-212 Pemonnel Separarronn, Discharge, Lnflmeas and Lnnuifabilr 

Ly pam 6 115 lul 1966) ICE, 21 Jan 1870), Army Reg 635-100 Penmilel Separa 
tions Officer Ppnannel para 5 5 (19 Feb 1969)(C4 21 Jan 1970) ihereinsffer AR 
635 1001 
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In 1972 the unfitness and unsuitability provisions far enlisted per- 
sonnel became chapters 14 and 13 of Army Regulation 636-200 (AR 
635-ZOO), the regulation pertaining to all types of enlisted person- 
nel ~ e p a r a t i o n s ? ~ ~  

This regulatory scheme was significant because separation boards 
convened pursuant to AR 636-200 generally had the authority to 
recommend retention of soldien being processed for elimination, and 
commanders could disapprove a board's recommendation to separate. 
This provided two ioaphaies for some homosexuals, even though the 
Army policy was that homosexuality is incompatible with military 
service A sunilar situation developed with officer separations, 
because the officer elimination regulation implied that separation 
wa4 di~cretionary?~' Indeed, prior to February 1977, the Army's Utlga- 
tion posture was that there was discretion to retain homosexuals?4b 

Meanwhile, the Air Force and the Navy were suffenng some set- 
backs with their homosexuality regulations. The Navy regulation an 
homosexuality, dated Juiy 31, 1972, did not provide any terms of ex- 
ception to the general poiicy of separating homosexuais.146 In litiga- 
tion in 1074, however, the Navy argued that the regulation did not 
require mandatory discharge of homosexualsL4' 

The application of the Navy regulation became an issue in Berg 
21 Claytor, a case involving a homosexual officed'n The separation 
board deciding Ensign Berg's c u e  was instructed that it had discre- 
tion to recommend retention. The court reviewing the case on ap. 
peal could not find in the record any indication of "the actual con- 
siderations which went into the Navy's ultimate decision not to re- 
tain Berg."14*The court remanded the case to the Secretary of the 
Navy for a fuller articulation of the Navy policy on retention of 
homosexuals. Subsequent case history does not indicate whether 
such matten ever were presented. 

In Matlouich u. Secreta?], of the Air Force,LKo a companion c a ~ e  to 
Berg v. Claytor, application of the Air Force regulation on discharge 

"sAm) Reg 636-200 Pemnnel Separations, Enlisted Personnel, paras 13 14 (16 

"'AR 836-100. para 5 
l"DAJA-AL 1978'4168 2 Jan 1979 
tWECXAV IKSTR 1800 8A (31 Jul 1972) 
"'Champagne Y Schleiinger, 606 F2d 878, 883-84, (7th C n  1871) 
"'Berg v Claytar 581 FZd 848 (DC Clr 1978) 
""Id. 81 851 
8io>latlovich v Secretan ai the A a  Force. 681 F2d 852 (D.C Ca 1978) 

Jul 19661 (C39. 23 A o i  1872) lhereinsfler AR 636-2003 
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of homosexuals wa5 at issue?' Technical Sergeant Matlowch, after 
twelve yeam of service, applied in 1976 for an exception to the p o b q  
of discharging homosexuals The Air Force regulation expressly pro 
vided for exceptions when "the most unusual circumstances exist 
and provided the airman's ability to perform miiitan service has not 
been compromised," and added that "an exception 1s not warranted 
simply because the airman has extensive seiv~ce.''I~~ 

Matlovichs request was denied and discharge proceedings were 
initiated. Duling judicial review following his discharge, the A r  Farce 
stipulated that other homosexuals had been retamed m the past.lj3 
Despite Matlovichs outstanding record. the Air Force said his case 
lacked the "unusual circumstances" that wusted in some other cases 
The Air Force did not articulate what constituted "unusual cir- 
cumstances" The court remanded the C B S ~  for the Air Force to clarify 
its poiicy an retention of h o m o s e ~ u a l s ? ~ ~  Subsequent case history 
does not indicate whether such matters ever were presented 

In Ben-Shalom i! Secrerary o f A m y  (Ben-Shalom O?5s the Army 
in 1980 was told that the language it had been using since 1970 to 
define unsuitability because of homosexual "tendencies, desms, and 
interests ' was unconstitutional The coun held that the language 
violated the first amendment and the constltutionai right to 
pnvaq188 The Army had been using this ianguage m several different 
regulations concerning active duty and reserve officer and enlisted 
accessions, reenlistments, and separatmns!j' The definition was 
changed after B e n - S h a h  Is0 that discharge for homosexual tenden- 
cies included those "admitted homosexuals, but as to whom there 
is no evidence that they engaged in homosexual acts either before 
OT during mihtary service A homosexual is an Individual, regardless 
of sex, who desires bodily contact . . . . 'LSB 

In 1981 the Army revised the enlisted reparations regulation. A R  
636-200. to create a separate chapter for separations due to hamosex- 
uallty.lbg The poiicy made it clear that ail personnel fittmg the defmi- 
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tion of a homosexual were to be separated, with no exceptions. In 
the area of homosexual acts, an exception could be made if a soldier 
met five criteria that essentially meant the soldier was not really 
a homosexual lea The Department af Defense issued a directive in 
1982 that made this total exclusion policy uniform throughout all 
the services Le' There have been no major changes to regulations that 
address homosexuality since 1982 

C.  NATIONAL AND INTERNATIONAL 
TRENDS 

Dunng the 1950's, the American Law Institute recommended that 
States adopt a Model Penal Code that decriminalized ail non-violent 
consensual sexual activity between adults in private, but retained 
a prohibition on public Solicitation to engage in deviate sexual ac- 
tivity.le2 As of 1987, twenty-four states either had adopted the Model 
Penal Code or had otherwise removed criminal penalties for con- 
sensual sodarny.lo3 Attempts to get other states to repeal sodomy 
Statutes have not been successful since the June 1986 Bowers L'. 
Hardwick decision 184 

Internationally, the status of laws concerning homosexual behavior 
as of 1988 was: 

In 6 countries (and in some parts of the USA, Canada, and 
Australia) the law protects gays and lesbians agamt discrimina- 
tion. In 64 countries homosexual behavior is not illegal 
(although different ages of consent for homo- and heterosex- 
ual behavior may exist), but there is no protection against 
discrimination on the basis of sexual orientation. In 55 coun- 
tries homosexual behavior 1s illegal (in most cases between men, 

"OA soidler will be separated ""le?.! there are apprmed funher findings that (I) 
Such eonduet I8 B departure fmm the soldier's ulud and cultoman behavior, and 
( 2 )  Such conduct 13 vnlrkely to  recur becanle I t  Is shown. for eumple.  that the BCT 
occurred because of immaturity, lnroxlcafion coercion, or a deoire t o  avoid military 
J ~ N I C ~ .  and (31 Such conduct not aceornplmhed by use of force eoerem or I". 

tlrnldafmn by the soldier during a period of military b e l l i c e  and (4) Under the par- 
ticular circumaancei of the erne, the aoldier's conrlnued presence m the Army 18 can- 
Jlstenf with the interest of the A m y  m proper diiCLpline, Bood order, and morale, 
and ( 5 )  The soldier does not denire to engage I" or inlend to engage homosend a c k  
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but that doesn't mean that the situation of lesbians LS any bet- 
rer), and in 58 countries no information IS yet available. Legai- 
iy speaking, the situation LS . . worst in Africa and rather bet- 
ter in Europe l E b  

A number of countries have tackled the issue of whether homosex- 
uals should be allowed m the military. Many countries do not allow- 
homosexuals to serve, in spite of the fact that they consider 
homosexual acts between consenting adults to be legal. These coun- 
tries include Canada, Peru, Venezuela, N e a  Zealand, Italy. Great 
Britain. and Northern 1reland.lee 

Same countries proscribe homosexual acts without addressing 
homosexual status. Brazil does not outlaw homosexual acts outside 
the military, but crirninaiizes "indecent acu, homosexual or not ' 
between soldiers In Spam, hamosexual acts have nor been illegal 
since 1978, but sexual acts between soldiers on duty inside barracks 
are 

At least five countries in addition to Brazil and Spam allow 
homosexuals in the military In Israel, homosexuality has not been 
a reason for dismissal from the Armed Forces since 1988, but 
homosexuals are not allowed to have security-related jobs.L6u It has 
been legal far homosexuals to serve m rhe Armed Forces of Den- 
mark since 1979.L'0 Homosexuals were permitted to  sewe ~n the 
Armed Forces of the Federal Republic of Germany, but they were 
not considered to be suitable for ~ e n m  In the 
Netherlands the Dutch have allowed homosexuals to serve since 
19i4 1'2 Sweden has allowed homosexuals in the Armed Forces since 
1979 

"?lelman and de longe 

ib61I at 188-242 
,"'id at 100 
"'Id at 210 
16Sld at 213 
""I Bf 22s 
"'Id at 230 
'"Id ai 237 
'.aid at 240 

166 (1888) 
Second ILGA Pink Book 
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IV. LEGAL PERSPECTIVES 

It is ?molting to have no better veoson for a mule of law than 
that i t  wos laid down in the time ofHenrz, Ii? It is still more 
revolting if the grounds upon which i t  was laid down have 
vanished long since, and the mule simply persists from blind 
imitatzon of the past. 17* 

-0.W. Holmes 

For a number of years, most of the litigation in this area involved 
former milltary personnel who had been discharged for homosex- 
uality suing to get their records amended because they were not real- 
ly These attacks proceeded mostly a n  procedural 
gounds,  and many involved claims that the military did not follow 
its own  regulation^."^ In the 1970's the focus changed, and more 
of the litigation was from homosexuals who admtted their homosex- 
uality, but were attacking military policy and regulations on con- 
stitutional grounds."'Some of the cases were decided an the can- 
stitutionai issues Others never gat that far. This section reviews 
some of the legal theories advocated for and against these efforts. 

A .  SODOMY STATUTES 

The Statutory proscription of sodomy provides the moral bedrock 
on which the military builds it6 policy against hamasexuals. The 
military statute, article 125, UCMJ, proscribes both homosexual and 
heterosexual sodomy. In H a t h w a y  0. Semetarg of the 
Lieutenant Hatheway claimed that selective prosecution of homosex- 
ual sodomy under article 125 violated equal protection and that ar- 
ticle 125 was unconstitutional as to private heterosexual acts. He 
aim claimed that article 126 violated the first amendment prohibi- 
tion respecting establishment of religion and that article 125 un- 
constitutionaliy violated his right to peraonal autonomy. 

"nHafhaway Y Secretan of the A m y  641 F 2 d  1376 (9th Cir 19811, CPI~ &?tied. 
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Hathemay lost The Ninth Circuit Court of Appeals held that the 
convemng authonty selectively could prosecute those cases most hke- 
ly to  undermine military order and discipline, that Hatheway lacked 
standing as to private heterosexual acts, that article 125 has a legiti- 
mate secular purpose and effect, and that Hatheway's personal 
autonomy argument carried less weight than the gow-ernment in- 
terests, especially because Hatheway's acts with a subordinate en- 
hsted soldier had been viewed in a b m c k s  by other enllsted saidien. 

The Supreme Court squarely addressed the constitutionality of a 
state's sodomy statute in 1986 in Bowers ZI Hardtoick. Framing the 
issue as "whether the Federal Constitution coniers a fundamental 
right upon homosexuals to engage ~n sodomy and hence invalidates 
the laws of the many States that still make such conduct illegal and 
have done so for a very long time;' the Court held that it did 
Hardwick had challenged the Georsia sodomy statute, which pra- 
hibited all sodomy-both homosexual and heterosexualLno--and which 
had been the law in Georgia since 1816181 

The Eleventh Circun had held "that the Georgia statute violated 
Hardwick's fundamental rights because his homosexual 
activity LS a p m a t e  and intunate association that is beyond the reach 
of state regulation by reason of the Ninth Amendment and the Due 
Process Clause of the Fourteenth Amendment 'lSz 

Had the Supreme Court agreed to recognize a fundamental right 
to engage in sodomy, any law affecting the exercise a i  that right 
would hale to he supported hy a compelling government interest 
In deciding against Hardwick. the Court stated that there should he 
great remtance to expanding the substantive reach of the due pro- 
cess clause. particularly d it required redefining the category of fun-  
damental rights's4 Although Hardwick did not deiend at the Supreme 
Court on the basis oi the ninth amendment. the equal protection 
clause. or the eighth amendment, a four-justice dissent observed that 
those theories should h a w  been considered anywa).ldi 
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B. LITIGATION ISSUES CONCERNING 
HOMOSEXUALITY REGULATIONS 

1. Judtcial Review of Military Discharge Determinations 

Some iitigation has involved homosexuals trying to get back into 
the military, and some has involved those trying legally to prevent 

Air F0~ce.L~' Berg agd Matlomch each raised the issue of &&her 
pnvate consensual homosexual activity between adults is protected 
constitutionally. but that issue was never resolved 

Judiciai review af discretionary military administrative detemina- 
tions generally 1s limited to ensuring that the action complained of 
15 supported by substantial evidence and that it IS not arbitrary, 
caplieious, or unlawful!88 The milltary enjoys a long history of judicial 
deference t o  military affain.188 One area in which the military is 
scrutinized closely is the application of its own regulations The 
government lost both Berg and Matlovich because neither the Navy 
nor the Air Force could explain what criteria were used to deter- 
mine whether to  retain homosexual penonnel. The court took the 
position that Lt could not provide review of either case untll the sew- 
ices provided standards on which to base the review!80 

Matlooick and Berg are the exceptions. The government ultimate- 
ly has prevailed in most requests by homosexuals to preclude 
discharge.'Ol Rich v. Secretary of theAnnylnZ illustrates the dilemma 
homosexuals sometimes face. In Rich an Army medical specialist 
challenged his involuntary discharge for fraudulent enlistment The 
Army had determined that Rich falsely represented that he was not 
a homosexual on his reenlistment documents 

"'591 F2d 848 (DC Ca 1878) 
"IMaiiocLch, 531 FZd 8U2 see supra text accompanying notes 150-68 
"sSee, eg Mlrller Y Lehman. 801 F 2d 482 496 1U C Clr 1886) (deemon of Baard 

olCarrecfionofh'aiaIRecordprodenyrehef). Smith Y Marsh i87FPd 510,5l2(1Oth 
Clr 1886) ldeciiran of Army Baard for Correction of I i l n a r )  Records to deny relief). 

"Wee, eg . Galdman > Welnberger 475 U S  503 (1386). B r u i n ,  Glmer. 444 E S 
348 11880) Orlaff b Billaughby 345 K S  83 (1353) 

'sOBerg r Claytor, 581 F2d at 861. 857. see aka Manines 5 Brown. 448 F Supp 
207 211 IK UCal 1878) ldietner COYR seeking am~ulaf lon  of facton uied by Vau) 
Lo retain homo~eiuali) 

lD'See. eg , Beller Y Iiddendorf. 632 F2d 788. 732.788-39 (8th Clr 1380). cmt den?& 
412 U S .  905 I18801 lplamtlff Beller), 454 U S  855 (1981) (plamfdf Mdler) (three cases 
mnml,dalrr i> . . . .. 

"'Rich 7. Secretary of the A m ) .  735 F2d 1220 (10th Cir 1984) 
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After noting that "the ComposLtion and qualifications of the armed 
forces 1s a matter for Congress and the military." the court held that 
"concealmg or failing to disclose homosexuality in the enlistment 
process IS material, and one doing SD ma) be discharged for fraudu- 
lent enlistment " I e 3  Even though Rich claimed that he was not sure 
of his homosexuahty unto after he reenhsted. the court found enough 
evidence from a number of Richs admissions to  conclude that the 
Arm1 's concIusion~ were not arbitrary. capnciaus. or unsupported 
by substantial evidence. 

2. Fighting a War of Attrition. Ezhaustzon sf Adrninistrariw 
Remedies as a Government Dqtense 

Sometimes the constitutional issues n e ~ e r  are reached because the 
homosexual piamtiif fails to exhaust administrative remedies, which 
usualik means review by one of the various boards for correction of 
military or naval Although that process can take from 
months to  years,lDS it is favored because it gives the administratre 
agency an opportunity to correct the problem possibls eliminating 
the need for judicial action. and because it develops a factual record 
upon which a court later can rely. An incidental benefit to the govern- 
ment 16 that during this proce~s  plamtiffi sometimes fail to pursue 
their claims and never are heard from again 

Courts will not require exhaustion of administrative remedies i f  
the plaintiff can demonstrate that exhaustion would be a futile ex- 
ercise. Elimination of the exhaustion requirement sometimes 1s seen 
in the homosexual cases, such as when a known homosexual faces 
an absolute prohibition against reenlistmg.leb 

3 Constztutiona1 zssues 

a. Due Process 

Homosexual litigants have raised a number of Issues m their at- 
t e m m  to remain in the militani Tu0 ISSUBS of hirtoricai interest are 

(dsmrssed for failure to-exhaust1 

had been pending before the ABCMR for ~ U O  jean) 
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fifth amendment procedural and substantwe due process. Bath of 
these L S S U ~ S  were raised in Belle? D Middendorf?e' a consolidation 
of three Navy cases 

The procedural due process issue requ~res inquiry into whether 
military discharge procedures deprive homosexuals of property or 
liberty interests wnhout due p r o c e ~ s ' ~ ~  The property interest is the 
expectation of continued employment In Beller all three plaintiffs 
had committed homosexual acts, which provided cause for dismissal 
under the Navy regulations. Once cause for dismissal existed, there 
could be no expectation of continued employment "Therefore, 
unless the Yavy as a substantive matter mag not discharge all 
homosexuals, or unless it must consider factors in addition to 
homosexuality ~n Its decision , , . h e  see no basis for inferring any 
expectation of continued sen-ice sufficient to constitute a constitu- 
tional property interest "lSs 

Deprivation of a liberty interest could occur if military charges of 
homosexuality were false, made publs, and followed by discharge. 
These actions might damage standing and associations within the 
community. They also might impose a stigma or disability affecting 
employment opportumties.200 The B e l k  court found that liberty in- 
terests were protected by the military practice of conducting 
predischarge hearings at  which respondents could present evidence 
to support their arguments that they should be retamed.zO1 

Substantive due process requires that laws be at least rationally 
related to Some legitimate government interest If the law in ques- 
tion impacts on what the Supreme Court has described as fundamen- 
tal lights-such as procreation, choice of a marriage partner, or family 
plsnnmg-the law is given heightened scrutiny,202 In these cases, the 
law must further a compelling state interest and provide the least 
restrictive way to meet that meres t .  Plior to Bowers v Hardlcick, 
homosexuals often argued that private, consensuai, adult homosex- 
ual actmtk should be protected as an aspect of the fundamental right 
of p r l m q .  
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The Beller court avoided the issue of ahether  consensual prirate 
homosexual conduct was a fundamental right. and instead focused 
on whether the military regulation nolated due process In doing 
so, the court abandoned the rational basis and compelling state in 
terest tests used m equalprotection analysis It chose instead a ' ' c m e ~  
by-case balancing of the nature af the indibidual interest allegedlg 
infringed. the importance of the government interests furthered. the 
degree of mfnngement, and the sensitwit>- of the government enti- 
ty responsible far the regulatmn to more carefully tailored alternative 
means of achieving its 

In this balance. the court uas more impressed uwth the neight 
of the Kmy arguments The Bary provided se~eral reasons for its 
policy 

The Kav) "percewe[s] that homoiexualny adversely Impacts 
on the effective and efficient performance of the mmmn in 

several particulars." The Savy is concerned about tensions  be^ 
tween known homosexuals and other members who "despise 
detest homosexuality"; undue influence m various contexts 
caused by an emotional relationship betueen t a o  members. 
doubts concerning a homosexual officer's ability to command 
the respect and trust of the personnel he or she commands. and 
possible adverse impact on recruiting These concerns are 
especially SBIIOUS, says the liav). nhere enlisted pemnnel must 
on occasion be in confined situations far long periods jn4 

The court concluded that the regulation was a reasonable effort to 
accommodate the needs a i  the government unth the interests of the 
individual sob The Court also noted that "[tlhe due process clause 
does not require the Government to shah with particularity that the 
reasons for the general p o i q  of discharging homosexuals from the 
Navy exisr m a particular case before discharge 1s permitted" and 
that discharge of the plaintiffs "would be rational. under minimal 
scrutiny, not because their particular eases present the dangen which 
justify 6a\> p o i q  but instead because the general polr). of dis- 
charging all homosexuals is rational ' ' Z n t  
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b. The First Amendment 

The government has not won all of the homosexuabty cases. In Bm- 
Shalom u. Secretary of the A m y ,  a case involving a homosexual Ar- 
my reservist, Army regulations promulgated m the 1970's were held 
to be unconstitutional insofar as they allowed discharge for homosex- 
ual tendencies, desire, or interest.zo7 The issue had been framed as 
"whether petitioner can be discharged from the Army (even if the 
discharge 1s 'honorable') simply because she is a homosexual, 
although there is no showing that her sexual preferences interfered 
with her abilities as a soldier or adversely affected other members 
of the Service''soB 

All pnor military homosexual htiganon had involved homosexual 
acts. Miriam Ben-Shalom admitted she was a homosexual, but the 
Army had no proof that she had engaged in homosexual acts or had 
made homosexual advances After being discharged as unsuitable 
because of her homosexuality, Ben-Shalom brought a mandamus ac- 
tion to compel her reinstatement. 

The problematic word in the regulation was "interest I '  The court 
found the regulation to be overbroad because it substantially im- 
pinged upon the first amendment rights of every soldier to free 
association, expression, and speech.zoo 

The Army's interests m protecting the national defense, main- 
taming discipline and upholding the law of obedience under the 
"peculiar" conditions of military life, are time-honored and 
gwen great respect by all courts, including this one They are, 
however, Substantially outweighed by the ''chill" imposed on 
the First Amendment liberties of its roidiers by this regulation. 
The court can see no detrimental effect on any legitimate 
military interest caused by a soldier who merely "evidences" 
a "tendency, desire, or interest" in most anything, including 
homosexuality zLo 

The court found violations of the constitutionally protected nght 
of personal privacy at two different levels. On one level, the regula- 
tion chilled the right of soldiem to associate freely with known or 

'O'Bm Shalom. 489 F Supp 964 see mpm feXl accornpan)mg notes 165-68 
'O'Ben-Shalm, 489 F Supp at 969 
V d  ai 973-74 
ll0Id at 874 
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suspected homosexuals (the court having found the right of associa- 
tion in the penumbral zone of privacy created by the f m t  amend- 

On a different level, the regulation was defective insofar 
as personnel could be discharged for having a homosexual person- 
ai,ty. 

Certainly. the "peculiar" nature of military life and the need 
for disclpiine @ves the Army substantial leeway in exercising 
control over the sexual conduct of its soldiers, at least while 
on duty and at the barracks. This court, however, will not defer 
to the Army's attempt to control a soldier's sexual preferences, 
absent a showing of actual deviant conduct and absent proof 
of a nexus between the SBYUBI preference and the soldier's 
military capabilities.21z 

The writ of mandamus was Issued, the Army did not appeal and 
the Army changed its Soon after, the Department of 
Defense directed ail the services to implement new regulations 
The issue of the homosexual personality, however, keeps coming 
back. 

Consider Reverend (former Captam) D u t y  Prmtt The Army had 
no evidence that she had committed any homosexual acts, but 
learned of her homosexual Status after the Los Angeles Times a r t i ~  
cie, PosrorReso1z;es Gay, God Conflict, described her as a lesbian 218 

Captain Pruitt admitted to her commander that she was a homosex- 
ual, and she was discharged. She claimed that the regulation under 
which she was discharged from the Army reserve violated the fin1 
amendment because it called for punishment solely on the basis of 
her assertion of homosexual 

The court did not question the constltutlonallty of the Army pohw 
Nor did it find the regulation to be overly broad It noted that the 
Army "understandably would be apprehensive of the prospect that 
desire would ripen into attempt or actual 

88 



IQQI] MILITARY POLICY TOWARD HOMOSEXUALS 

M l n a m  Ben-Shalom raised the isme again in 1988 after the Army 
refused to reenlist her into the Army reserve under its new policy.z1e 
She argued "that the new regulation had the effect of chilling her 
freedom of expression as she would no longer be able to make 
statements regarding her sexual orientation, statements that she 
would otherwise be free to make."280 The district court a g e d ,  but 
the Seventh Circuit Court of Appeals did not. 

Ben-Shalom is free under the regulation to say anything she 
pleases about homosexuality and about the Army's policy 
toward homosexuality. She i s  free to advocate that the Army 
change its stance; she IS free to know and talk to homosexuals 
if she wishes. M a t  Ben-Shalom cannot do, and remain in the 
Army, IS to deciare herself to be a 

Exclusion based an being a homosexual, as opposed to taking about 
homosexuality or committing homosexual acts, raises the issue of 
equal protection 

c. Equal Protection 

The equal protection clause requires that all penom similarly 
situated be treated abke.Z22 The Supreme Court has found an implied 
equal protection component in the fifth amendment due process 
clause.228 and the Court has treated federal equal protection claims 
under the fifth amendment the same as state equai protection claims 
under the fourteenth amendment.224 

I .  Leu& of Scrutiny Under E ~ v a l  Protection Analysis 

The highest level of equai protection scrutiny is strict scrutiny. At 
this level, legislation (and, by extension, regulations) burdening a 
class unequally will be sustained only if tailored to serve a compell- 
ing governmental interest. Two categories of legislation are subject 
to strict scrutiny. Statutes that classify by race, alienage, or national 
origin (often called suspect classes); and statutes that impinge on 
personal nghts protected by the Constitution.ZZ5 

"'Ben-Shah .  881 FZd 454 
' Z O M  at 467 
I*'ld L 462 
""'Plyler Y Doe, 467 U S  202, 216 (1882) 
'*%%e Bollrw v. Sham. 347 U.S 497, 488 (1964) 
'"'See, eg , U'einberger v Whlesenfeld. 420 U S  636, 638 n 2 (1876) 
""d 
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The Supreme Court also has recognized a middle area of somewhat 
heightened scrutiny when legislation burdening a class unequally 
fails unless it is substantially related to a sufficiently Lmportant 
governmental interest. Classifications based on gender and il- 
legitimacy (often called quasi-suspect classes) are given such 
review.2za The Court has not extended suspect or L I U ~ S I - S U S D ~ C ~  class 
status beyond the categories mentioned.22' 

If le@slation does not qualify for strict or heightened scrutiny. It 
must pass the rational basis test 

The general rule is that legislation is presumed valid and will 
be sustamed ii the classification drawn by the statute is rational- 
ly related to a legitimate interest When social or economic 
legislation IS at issue, the Equal Protection Clause allows the 
States wide latitude. and the Constitution presumes that even 
improvident decisions will eventually be rectified by the 
democratic processes.2z8 

Under this deferential Standard of scrutiny, it does not matter If  an 
mdividual member of the burdened class 1s an exception 2 2 8  

Therefore. if regulations pertaining to homosexual service members 
need only meet the rational basis test, the facr that a homosexual 
~ e r ~ ~ c e  member might be outstanding in every respect is Irrelevant. 
The inquiry is directed a t  the regulation, not the serrice member 

2 ?%he Two h.ongs of Equal Protectzon 

As Justice Brennan once wrote, "discrimination against homosex- 
uals or bsexuds based solely on their sexxu~l preference rases s iwf i -  
cant constitutional questions under both prongs of our setcied equal 
protection analysis.''2So The prongs, which require different analysis, 
are whether the regulation burdening a class unequally does so by 
1) impinging on a fundamental right protected by the Constitution, 
or 2) affecting a class entitled to heightened scmt~ns 01 suspect class 
~ t a t ~ ~ . 1 3 1  

sWi ai 440-41 
*?'The s u s ~ e e t  chsb cases include Graham j. Richardson 403 L S 366 372 ( 1 B i l l  

J dm,ennng fmm denial of cect 1 
*a  S e e  r g  Plyler \ Doe 157 I S 202 216-17 (10821 
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a. Fundamental Rights 

The "fundamental nghts" prong of equal protection easily is con- 
fused with substantive due process fundamental rights analysis, but 
it involves a different inquiry Bowers u. Hardwick illwtrates this.PSP 
The Supreme Court held that there is no fundamental right to engage 
in sodomy. Applying substantive due process analysis, the Court 
refused to invalidate a longstanding law that presumably reflected 
the will of the Georgia citizenry. It is tempting to leap to the conclu- 
sion that because homosexuals traditionally have been defined by 
their acts (engaging in sodomy), and because those acts are not pro- 
tected, then there cannot be a fundamental right to be a homosexual. 

The equal protection focus should not be on whether a homosex- 
ual has the fundamental right to engage in sodomy; it should be on 
whether a homosexual has the fundamental right to be a homosex- 
ual. Clearly, since B m  II Hardwick, there is no constitutional right 
to engage in homosexual sodomy. Still, a person can have a homosex- 
ual orientation without engaging in proscribed homosexual acts, just 
as a penon can have a heterosexual orientation without engaging 
in proscribed heterosexual acts. 

The question of whether a penan has a fundamental right to have 
the sexual orientation that he or she develops through forces beyond 
personal control is far different from the question of whether there 
IS a right to commit sodomy Laws and regulations can and do change. 
While anyone can refrain from doing an act proscribed by law or 
regulation, however, no one can refrain from being who he or she is. 

Bowers u Hardwick did not foreclose either branch of the equal 
protection anaiysis as to homosexual 0rientation.~s3 It was a due pro. 
cess case, and the Court explicitly did not decide it on the basis af 
the equal protection The only reference to equal protec- 
tion analysis WBS m a  footnote of the dissent. Justice Biackmun, after 
referring to the possible equal protection issue of discriminatory en- 
forcement of gender-neutral sodomy statutes, said "a clam under 
the Equal Protection Clause may weli be available without having 
to reach the more controvenial question whether homosexuals are 
a suspect class."~35 

*"Bowmr. 478 U S  186 
'"Con*raPadulav Webster, 522826  87(DC Clr 1887)(holdmgthat hornorexudi- 

ts could not be a Suspect clmsdlcatlon because conduct rhar defines the claps 1% not 
conmlufmnally protected) 

'6.478 L s st 186 o 8 
%',Id at 202 n 2 
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Under the fundamental rights prong of equal protection. regula- 
tions that burden a particular class by impinging on a fundamental 
right must meet strict scrutiny. To the extent that homosexualiry 
regulations impinge upon the right to be homosexual. as opposed to 
the commission of an illegal act, these regulations should be required 
to meet a compelling state interest. Future htigatmn should focus 
an this 

But, ejven the Court 's disinclination to take a more expanswe riel  
of Its authority to discover new fundamental rights imbedded in the 
due process clause. it seems unlikely that the Court nil1 be inclined 
to discover new fundamental rights based on equal protection 
That 1s unfortunate for homosexuals because, regardless of the Con- 
stitution. their homosexual orientation IS a fundamental aspect of 
their lives. The rernammng L L I ~ U I V ,  raised by Watkins c Cnited States 
A m y .  1s whether the other prong of equal protection anabsis a p ~  
piies.238 

b. Suspect'Quasi-Suspect Class 

The Supreme Court has identified a number of factors for deciding 
whether a statute burdens a suspect or quasi-Suspect class These 
include the following nhether the class in question has suffered a 
history of purposeful discrimination:23e whether It 1s defined by a 
trait that frequently bean no relation to ability to perform or con- 
tnbuce co soc~et?..z4u whether the class has been saddled with unique 
disabilities because of prejudice or inaccurate stereOtypeS,Zil whether 
the trait defining the class is immutable:'i? and whether the class 
has the pohtical power necessary to obtain redress from The political 
branches of government 213 

?hBui see Rich Y Seeretan of the Arm" 736 F2d 1220 1229 110th Clr 19841 
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Judge Norris, concurring in Watkins, found all of these factors ap- 
plicable to  homosexuals Nevertheless, there is room for disagree- 
ment m t h  some of his conclusions.x44 There is no doubt that homosex- 
uals have suffered a history of purposeful discrimination In Watktns, 
the A m y  conceded this point.x4s Likewise, the trait of homosexual 
orientation does not correlate with ability to perform or contribute 
to society Not only is history replete with accounts of homosexuals 
who have contributed a s e a t  deal 10 s ~ c i e t y , ~ ~ ~  but aside from sex- 
ual orientation, researchers cannot distinguish between homasex- 
uals and he ter~sexuals .~~ '  

The question of whether homosexuals have been saddled with 
umque disabilities because of prejudice or inaccurate stereotypes is 
more difficult. Asking the question begs the issue The cnminaliza- 
tion of some of the behavior that identifies a homosexual as such 
IS a unique disability, but It IS also constitutional. In the military con- 
text, the unique disability IS not bemg allowed to serve, which also 
has been upheld as constitutional. The law often IS based on notions 
of morality that may be prejudicial and based on inaccurate 
stereotypes. Judge Xorris suggests that the "irrelevance of sexual 
orientation to the quality of a person's contribution to  society also 
suggests that classifications based on sexual onentation reflect preju- 
dice and inaccurate stereotypes.''248 

Homosexual orientation is immutable. While it is not a visible 
manifestation like skin color or gender, as Justice Blackmun wrote 
in Bowers v. Hardwick, "neither is it simply a matter of deliberate 
penonal election. Homosexual orientation may well form part of the 
w r y  fiber of an individual's persanality."24g If homosexual orienta- 
tion 1s mutable, it is only so with great difficulty, and the likelihood 
of it truly being changed 15 very low.s6o 

The final factor LS whether the class has the political power 
necessary to obtain redress from the political branches af govern- 
ment. About half the states h a w  repealed their sodomy laws, and 
as of 1990 there were two openly homosexual members of Con- 

"'Woikzns, 876 F2d at 724-28 
IssId at 724 
"'See B Y ,  T Cowan. mpm note 104 
p"See am0 text aecompanyin~ note 03 
"'875 F2d at 721 
P*DBowers. 478 E S B t  202 n 2 Contra h a d w a r d  v United Stares 871 F 26 1068. 

1076 (Fed Ca 1988) (hornooexuallly not rrnmufable because pnrnanl) behavioral m 
natYle1 

'"See supra text "company,"* notes 43-44 
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g7.e~s.~~' California and Wisconsin have passed statutes prohibiting 
discriminatmn against homosexuals.z6z The Civil Service Reform Act 
of 1978 has been interpreted to mean that homosexuality by itself 
IS not a disqualification far federal The most sigmfi- 
cant display of homosexual political power has been m the cities. 

In many mqor cities with significant gay populations, political 
organization of the gay community has advanced far enough 
to secure the enactment of local ordinances prohibiting such 
[anti-gay] discrimination Since the early 1970s, more than fif- 
ty cities or other political subdiviaons (counties or districts) 
have passed such ordinances, including most of the major 
centers of gay life in America, such as Boston New York, Los 
Angeles, San h n o s c o ,  Atlanta, the Dmnct of Columbia (Wash- 
ington, D.C.) and 

Judge Norris noted that the relevant poiincal level for seeking pro- 
tection from military discriminanan is the nationai lwei, ' 'where 
homosexuals have been wholly unsuccessful in getting legislation 
passed that protects them from He stated that 
"homosexuals as a group cannot protect their right to be free from 
invidious discrimination by appealing to the pohtm.i branches.''266 
There 1s much evidence to the contrary. howle r ,  and I t  LS unlikely 
that the Supreme Court would hold that homosexuals are such a 
politically powerless group 

Homosexuals should not get suspect class status under this prong 
of equal protection analysis because they are not politically power- 
less Because they have suffered purposeful discrimmation and are 
defined by an immutable trait unrelated to their contributions to 
society, homosexuals may yet achieve quawsuspect status Without 
this status, regulations Impmgmg upon homosexuals need only be 
rationally related to a legitimate government interest 

3 Equal Protection Applied to Homosemality Remlurions 

The fifth amendment equal protection ISSUC. as framed m Ben 
Shalom Ill, IS "whether homosexuals. defined by the status of hav 

*W Leonard. mpm note 162 at 103-04 
lblWalhins,  875 F2d at 727 n 30 

"'Id ai 106 
s5sWa!htns, 875 F1d at 72' n 30 
"'id at 727 

Leanard r u p m  note 102. at 101 
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ing a particular sexual orientation and absent any allegations of sex- 
ual macanduct, constitute a suspect or quasi-suspect class."257 The 
same issue was raised m Watkins.sS8 

The appellate courts in both Watkins and Ben-Shalom I l l  declined 
to extend suspect or quasi-suspect class status to homosexuals. These 
cases were not argued an the basis of the fundamental rights prong 
of equal protection. In Watkins a panel of the Ninth Circuit found 
that homosexuals were a suspect class and that the Army failed to 
provide a compelling reason for its homosexuality rewiatmns.25B The 
Ninth Circuit, en banc, then decided the case m favor of Watkins 
on an estoppel throw, and withdrew the earlier Watkins 
The equal protection issues were addressed only in the en banc con- 
curring opinion of Judge Norris, joined by Judge Canby. 

The Ben-Shalom III court reasoned that if "homosexual conduct 
may constitutionally be cnminalized, then homosexuals do not con- 
stitute a Suspect or quasi-suspect class entitled to greater than ra- 
tional basis scrutiny for equal protection purposes"2e' The court ap- 
plied rational basis scrutiny and found that the Army met that stan- 
dard without difficulty.aa2 

The Supreme Court declined to hear Ben-Shalomlllwithout com- 
ment. A denial of certiorari does not carry the weight of an affir- 
mance, nor does it mean that the Supreme Court a w e d  with the 
decision of the Court of Appeals 283 Nevertheless, it does signal that 
the Court is not likely to hear similar cases any time soon unless a 
split deveiops among the circuits. 

Judge Noms, concurnng in Watkins, evaluated the equal protec- 
tion claim with a three-stage inquiryz84 First, do the regulations ac- 
tually discnmmate based on sexuai onentation? Second, which level 
of judicial scrutiny apphes? Third, do the regulations suwive the ap- 
plicable level of scrutins? 

a. Do Regulations Discriminate Based on Homosexual Onentation? 

Equal protection requires that people be treated equally. If a 

P5-Ben-Sholom 881 F2d a% 463 
'3'Wathzns. 875 FZd sf 688 
"l%atkmi Y Unlted States Army, 847 FZd 1328 (Qrh Clr 18881 
ll~Wwolhi?w. 875 F2d at 711 
'bhBen-Shaiom. 881 F2d at 464 
l6*,4 

C d S Ferierai Courts 5 204 11960) 
"'Wofhinr 875 F 2 d  at 712 
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regulation affects everyone equally, there shouid be no equal prij- 
tection problem. Everyone in the military 1s capable of committing 
homosexual acts, and there 1s little disagreement that the militark 
lawfully can proscribe these acts by it6 personnel Everyone in the 
miiitary does not have a homosexual orientation, howeber, and there 
is much disagreement over regulating what a person IS. as opposed 
to what a perSon does 'Ib the extent that a regulation affects or 
burdens only one class of the population-those with the homosexu- 
ai orientation-the threshold inquiry IS met. 

Military homosexuality regulations since 1982 uniformly have em- 
phasized the unsuitability for military purposei of people with 
homosexual onentatmns.265 In contrast, the military has exceptions 
allowing accessLon and retention of people who have committed 
homosexual acts, but they only apply to people who do not have a 
homosexual onentation. There are no exceptions for people with 
homosexual orientations 

Judge Wood, writing for the Ben-Shalom I l l  court. resolved the 
issue by finding that homosexuals are likely to commit prohibited 
homosexual acts. He found that the regulation classified upon 
reasonabie inferences of probable conduct m the past and m the 
future. "The Army need not shut its eyes to the practical reahties 
of this situation, nor be compelled to engage m the sleuthing of 
soldiers' personal relationships for ewdence of homosexual conduct 
in order to enforce its ban on homosexual acts, B ban not challenged 
here."z66 

Whether the militan decides to go sleuthing after the class most 
likely to commit the proscribed acts, the Inquiry stili is whether the 
regulations affect or burden everyone equally, The answer IS that 
they do nor. At least as far as this threshold question IS concerned, 
Judge Korris provided the correct analysis in his concurring opinion 
in Watkim.z67 

On their face, these regulations discrimmate against homosex- 
uals on the basis of their sexual orientation Under the reguia- 
tions any homosexual act or statement of homosexuality g n e s  
m e  to a presumption of homosexual anentation. and an)ane 
who fails to  rebut that presumption IS conclusively barred from 
Army service. In other words, the regulations target homosex- 

saaSri source3 cited sup70 nofer 14 158-61 
"bBen-Skabns, 881 F3d BL 464 
*"Watkini 875 F2d at 712-16 
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us1 orientation itself. The homosexual acts and statements are 
merely relevant, and rebuttable, indicators of that orienta. 
tion 

b. Which Level of Judicial Scrutiny Applies? 

The question of whether a regulation affecting homosexuals as a 
class should be given strict Scrutiny, heightened scrutiny, or rational 
basis scrutiny depends on whether the regulation is more like one 
affecting the following. 1) race, alienage, or national origin; 2) gender 
or iegitimacy or 3) a legitimate government interest. 

Almost all courts that have considered this issue have apphed ra- 
tional basis scmtmy. Those not applying rational basis Scrutiny have 
been Judge Norris, concurring in Watkim, Supported 
strict scrutiny,*‘0 but he believed homosexuals are a politically 
powerless POUP. Homosexual regulations may one day bejudged with 
heightened scrutiny because homosexuals have several of the 
characteristics of a suspect class.271 

c. Do the Regulations Survive the Applicable Level of Scrutiny? 

If the strict scrutiny standard applied, the homosexuality regula- 
tions would have to be tsllored to meet a compelling government 
interest. Even under a standard of review deferential to the military, 
it is unlikely that the current regulations could withstand this 
scrutiny The government has won only one compelling Sate interest 
case-the World War I1 era national origin case of Kormatsu u 
Unitad A review of homosexuality regulations LS not likely 
to succeed under the equal protection suspect class theory but it 
could with a fundamental rights theory. 

If heightened scrutiny applied, the regulation would have to be 
substantially related to a sufficiently important government interest. 
The government interest is articulated in Department of Defense 
Directive 1332.14: 

Homosexuality is incompatible with military service. The 
presence in the military environment of persons who engage 
in homosexual conduct or who, by their statements, demon- 

“‘Id at 714. 
“Wee, ag,  & - S h a h ,  881 F.2d at 454, Wavalktna, 875 FZd at 689 
s‘nWathm8 875 F.Zd at 724.28 

&-urn t e n  accompanying notes 240-51 
P‘WxernaUu v United Staten, 323 U S  214 (1844) 
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Strate a propensity to engage in homosexual conduct, serious- 
ly impairs the accomplishment of the military mission. The 
presence of such members adversely affects the ability of the 
Military Services to mantain disciplme, good order, and morale 
to foster mutual trust and confidence among service members. 
to ensure the mtegntl of the system of rank and command: to 
facilitate assignment and worldwide deployment of service 
members who frequently must live and work under close can- 
ditions affording minimal pnrac) , to recrut and retain memben 
of the Military Services. to maintain the public acceptabilitv 
of military service. and t o  prerent breaches of se~unty .2~3 

The milltars mission IS an unportant government interest The ques 
lion is whether the military policy of excluding all homosexuals IS 
substantially related to accomplishment of the mission. This mqmry 
f in t  requires an examination of whether the presence of hamosex- 
uals prevents or hinders the military from accomplishing the mis- 
sion During this examination. the military gets deferential treatment 
In military affain a court should not substitute its views for the "corn 
sidered professional judgment" of the militaryzT4 

Because there always have been and probably alwags will be homo- 
sexuaIs In the military. it Cannot tenably be argued that hamosex- 
uals prevent the military irom accomplishing its misaon. Yeveerthe- 
less, any disruption to milnar) affairs arguably hinders the mi1itar)- 
mission Given the deference normally accorded the mihtar), an 
assault on the regulations under heightened scrutiny probably would 
be resolved in the military s favor 

The remaimng question is similar to the one raised by Justice Bren 
"an in Rouland. 

Fmally, even IF adverse state action based an homosexual C O P  
duet were held valid under application of traditional equal  pro^ 

tection pnnc~ples. such approval would not answer the ques- 
tion, posed here, whether the mere nondisruptive espressron 
of homosexual preference can pass muster even under a 
minimum rationality standard as the basis far discharge from 
public employment Z T L  

*'3DOO Dir 1332 li 
"'Oaldman 1 Wemberger 475 C S 503 608 (19861 Rostker %, Goldberg 451 I S  

"3Roiland I >lad Riier Local School Diic 470 11 5 1008 I016 (18861 IBiennin 
5 i  66-66 (18811. Orlofl \ Killoughbg 346 U S  83 83. 94 (19531 

J dltrenfing from denial af eem t 
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Is there such thing as "nondisruptwe expression of homosexual 
preference" in the military setting? The minimum rationality stan- 
dard requ~res only that the classification drawn by the government 
regulation rationally further some legitimate, articulated governmen- 
tal purpose.2" 

The f i r s  question LS whether the purpose of mdaary homosexuality 
policy constitutes a legitimate governmental purpose. The stated pur- 
pose LS preventing The impairment of the military mission It would 
be difficult to attack such a broad statement of purpose The govern. 
ment clearly has an interest in the accomplishment of the milltau 
mission. 

The second question is whether the regulation rationally furthers 
the stated purpose. To the extent that homosexual activity IS 
regulated, it does In the military environment. any sexual activity 
tends to be disruptive. To the exteni that homosexual mentation 
is regulated, it does not A person's sexual orientation has nothing 
to do with the military mission. With the issues commingled. the 
regulation has so far passed minimum scrutmny.z" 

The fact that military homosexuality regulations have survived 
legal attacks does not mean that they cannot or should not be im- 
proved. It means only that the courts are not going to make It hap. 
pen. It IS up to the military to come up with the best policy without 
court intervention. 

V. POLICY PERSPECTIVES 
In January 1982 the Department of Defense issued new gudeimes 

statim that homosexual offenses did not actuaiir have to be com- 
mmed to separate military personnel from the service, intent was 
what mattered.278 

A .  BASIS FOR CURRENT POLICY 
' Homosexuality 1s incompatible with military service The presence 

in the military envmnment of persons tiho engage in homosexual 
conduct or w,ho, by their statements, demonstrate a propensit) to 
engage m homosexual conduct, senousiy impain the accamphshment 
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of the military These opening sentences of the polin 
refer to both conduct and speech that seriously Impair the mission 

4 person. whether homosexual or heterosexual, engaging in sex- 
ual conduct m a military environment. may well distract or detracr 
from the mission There are also situations in which the statements 
of a person with homosexual tendencies could create a problem for 
the mission, such as if a homosexual soldier were to mint another 
soldier to engage in homosexual acts. Presumably, this IS what the 
drafters of the policy had in mind. U-hat 1s not clear is how missions 
are impaired by statements not mvolving solicitation, but which s t i l l  
demonsrrare a propensity to engage in homosexual conduct 

"The presence of such members adversely affects the ability of 
the Military Sen  r e s  to maintain dlscipline, good order and morale 

' ' w  There is little argument as to personnel who commit 
homosexual acts in barracks aircraft, on board ship. or on duty 
Similar problems would be expected with personnel who commit 
heterosexual acts such places or situations Even with hamosex- 
ual acts, though, it becomes difficult to see how these discipline pro- 
blems occur when the acts are off gmernment property uith nan- 
military personnel. These cases often involve an act of sodomy 
which. d discovered. can be prosecuted or dealt with admmistrative- 
ly The real effect on discipline is negliabie. Outside those with an 
official need to knoa. few military personnel even w ~ l l  be aware of 
these acts until the mhra ry  initiates adverse action. 

It also 1s difficuit to see how the presence of personnel who admit 
to a homosexual orientation adversely affects the maintenance of 
good order About seventy-fire percent of the homosexual person 
ne1 never are discovered at all, so they are not causing these  pro^ 

blems z n I  Of course. neither are they talking about the fact of their 
homosexual orientation If they had the freedom to discuss It opal- 
ly, ic IS doubtful that they would choose to do so in a hostile cnvlron- 
ment If such a person does cause a problem with order, morale 0 1  

discipline, and it can be amculated and proven then he or she should 
be separated Converselg. if a real problem cannot be articulated 01 
proven. there should be no separation. 

"The presence of such members adversely affects rhe ability of 
foster mutual trust and confidence among the Military Senices to 
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servicemembers. "zn2 Here the military position is that the great 
mqority of semcc members "despueldetest Even 
if that is so, it does not necessarily follow that the great majority 
despise homosexuals Personnei who work hard and make an effort 
to get along foster mutual trust and confidence Those who do not 
tend to be despised and detested and are bid good riddance if they 
can be separated for any reason. 

There aim have been times when the "great majority" was not 
too keen on the idea of allowing mmorities and women in the mllitary 
"The peculiar nature of Army life has always required the melding 
together of disparate personalities. For much of our history, the 
military's fear of racial tension kept black soldiers segregated from 
whites. Fear of sexual tensions, until very recently, kept the panicipa 
tion of female soldiers to a minimum."284 

The mihtary should not allow the fear of prejudice to drive its per- 
sonnel policy Even if the basic homosexuality policy does not change, 
the supporting rationale should be purged of arguments based on 
prejudice 

"The presence of such members adversely affects the ability of 
the Military Services to. . .ensure the integrity of the system of rank 
and command. ."286 The fear is that openly homosexual supervisors 
could not command respect.zas This problem, however, i s  solved best 
by leadership training and by rating supervisors on their leadership 
abities. Cases such as those of Technical Sergeant Leonard Matlovich 
and Staff Sergeant Perry Watkins-homosexual personnel who re- 
ceived outstanding ratings in all aspects of perfomance-demon- 
Strate that even openly homosexual supervisors can do well in the 
military.ze' Perhaps the ability to command respect is more a func- 
tion of leadership than sexual orientation. "The presence of such 
members adversely affects the abilrty of the Military Services 
to . .  facilitate assignment and worldwide deployment of service 
members who frequently must h e  and work under close conditions 
affording minimal pnvacy. . . ' ' 1 8 8  Even in a sexually integrated 
military, men and women do not share showers and close living 

"'DOD Dn 1332 14 
passea. eg . Wathins. 875 F2d at 728, Bdlpr 632 F2d at 811 n 22 
"'Ben S k e l m ,  480 F. Supp at 876 
*BbDOD Da 1332 14 
"Wee,  e g  , Wmlhzm 876 FZd at 729 Belier 632 F2d at 811 n 22 
"'.Waiioazch. 181 F.2d at 854. WoikinE, 875 F2d at  704 
"LDOD Dlr 1332 I 4  
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quarten because of basic privacy considerations. These prwacy con- 
siderations are just as applicable to heterosexuals and homosexuals 
of the same gender. Nevertheless, that appean to be a unit lerei 
management problem, not an "assignment and aorldwide deploy- 
ment problem ' 

"The presence of such memben adversely affects the ability of 
the Military Services to recruit and retain members of the !&htary 
Services . "288  As the Amencan military historically has excluded 
homosexuals, it is difficult to  understand what leads to this conclu- 
sion other than conjecture It is just as easy to surmise that a more 
limited pollcy to  exclude or punish penonnei who commit homosex- 
ual acts m barracks or on ship would be sufficient to meet these 

"The presence of such memben adversely affects the ability of 
the Military Services to. .maintain the public acceptability of mill- 
tary service ' ' 2 * o  There always will be some people for whom m h  
tary service mill not be acceptable under any policies or orcum- 
stances. Assuming the fears are ientimate. they arguably could be 
assuaged with a focus an acts rather than orientation 

concerns. 

"The presence of such members adversely affects the ability of 
the Military Sewices to. . prevent breaches of security."2g' A breach 
of security could occur if a homosexual or bisexual with access to 
classified information was blackmailed with the threat of disciosure 
to his family or s u ~ e n o r s  Judfie iiiorris addressed this issue in 
Wetkim 

It is endent, however, that homosexuality poses a speciai risk 
of blackmail only If a homosexual 1s secretive about his or her 
sexual orientation The Army's regulations do nothing to lessen 
this problem. Quite the opposite, the regulations ban homosex- 
"ais only after they have declared their homosexuality or have 
engaged in known homosexual acts. The Army's concern about 
security nska among gays could be addressed in a more sensi- 
ble and less restrictwe manner by adopting a reguianon bann- 
Ing only those gays who had lied about or failed to admit their 
sexual onentanon. In that way the Army would encourage. 
rather than discourage, declaranons of hornosexuaim, therebr 
reducing the number of closet homosexuals might indeed 
pose a secunty risk 2e2 

"'Id 
Id 
Id 
Walkrns 876 F l d  at 731 
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Or, as stated by Representative Gerry Studds in 1989. "The ques- 
tion is not whether gay men and women will serve. The only ques- 
tion is will they he compelled by Defense Department policy to 
hide"2n3 

B. PROBLEMS WITH CURRENT POLICY 
Is the current policy in need of adptment?  Yes. The mhttary view 

a penon who admits to a homosexual orientation as a crime waitmg 
to happen who should be expelled immediately. 

A policy that depnves people af opportumty because of what they 
are, as apposed to what they do, IS contrary to American ideals. The 
letter of the law may not be violated. but the spirit IS. In equating 
admissions of homosexual orientation with illegal homosexual eon- 
duct, mhtary p o k y  turns the presumption of innocence on its head. 

Does the policy work7 It is taken as a gwen that people with a 
homosexual orientation simply are incompatible with military ~ e r -  
vice. Yet, the incidence of homosexual men is about the same in the 
military as it is in the general population, and the incidence of 
homosexual women IS greater in the military than in the general 
population 284 While seventy-five percent never are detected, a POT- 
tion of the twenty-five percent who are detected simply turn 
themselves in when they decide they want to get out.2*S The system 
LS not broken; it never worked to begin with 

People who know they have a homosexual orientation and who 
want to Sewe In the military are faced with a ddemma: disclose and 
he excluded, or lie and hide. The policy excludes those who are 
truthful, while accepting those who choose to he. Penonnel who do 
not discover them mentation until after they are on active duty face 
a similar dilemma. If they are troubled by their discovery, they can- 
not seek help wtthout being separated The people needing help the 
most, therefore, are discouraged from seeking it, but they stili will 
he operating our multi-million dollar weapon systems while they try 
to sort out their sexuality. 

None of this is to say that personnel who are disruptwe should be 
admitted or retained on active duty. Some homosexual personnel are 
and will be disruptive, just as some heterosexual penonnel are and 
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wili be disruptive Policy should be crafted to allow the exciusion 
of disruptive personnel, but it should be crafted so it does not create 
as many problems as Lt solves. 

C. PROPOSALS FOR MODIFICATION 
I statutory 

The military sodomy statute, article 125, UCMJ, is overbroad 
The real problem for the military IS not the service member who 
engages ~n sexual activity on his or her own time, away from the 
military installation or vessel. The problem 1s the service member 
who disrupts the military mission through an inappropriate choice 
of the place or partner for the sexual activity. Sexual mtercourse. 
whether of the homosexual or heterosexual variety. should be pro- 
hibited on duty, in the barracks. on board ships or aircnft. or in situa- 
tions that would create the appearance or prospect of favoritism 
within a chain of command 

2. Regulatory 

a Accessions 

Homosexuality currently IS a nonwaivable disqualification for ser- 
vice in the It shouid be a wawabie disqualifm.tmn. To 
qualify for a waiver, an applicant should be required to sign a state- 
ment that explains the sodomy statute and the fact that violations 
may lead to either an adverse administrative separation or a court- 
martial Personnel with a homosexual orientation would know the 
rules, and those who gain entry after disclosing their orientation 
would be 185s likely to become secunty risks. A waiver provision also 
would help in the event that the Selective Service System has to be 
used for national mobihzanon 

b. Separations 

The current separation p o h q  includes a list of questionable con 
ciusions about how the presence of homosexuals adversely affects 
the milmry2Q8 The policy is not al l  bad, It just says too much The 
military has a legitimate interest m keeping disruptive activity to 

'BWClld art 125 
"';Sat e # ,  Aim) Rea 601-210 Regular Arm? and Army Resene Enhrtrnenf Pro 

*sSDOD Dir 1332 14 
gram, para 4-4 (I Dec 1888) 
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a mmimum. The basis for separation should be homosexual activity, 
not homosexual orientation. Sexual activity on duty, in barracks, on 
slup or aircraft, or between members of the same chain of command 
can be disruptive, whether it is homosexual or heterosexual. 

The admuustrative proscnption of homosexual acts also is justified 
to the extent that these acts are iiiegai when they involve 
Even if Congress repeals the military sodomy statute-which does 
not appear likely anytime soon-sodomy still will be illegal for miii- 
tary personnel in about half of the fifty states via the Assimilated 
Crimes Act.Boo The bans for the policy should say this, and should 
refran from using a laundry iist that easily 1s assailed as reminis- 
cent of old arguments used to exclude minorities from the m ~ h t a r y ~ ~ l  

The bases for separation of homosexuals may include preservice, 
prior service, or current service conduct or ~ t a t e m e n t s . ~ ~ ~ T h i s  goes 
too far only in the situation of personnel who acknowledge a 
homosexual orientation, but for whom there is no evidence of any 
proscnbed homosexual activity. Personnel who lie by failing to 
disclose pnor homosexuai acts or a known homosexual orientation 
should face separation for fraudulent entry. Personnel who commit 
homosexual acts that are prejudicial to good order and discipline 
should face separation for that conduct. Nevertheless, personnel who 
admit their homosexual onentation and far whom there is no 
evidence of homosexual activity should not be Separated without 
proof of real prejudice to good order and discipline 

Commanders and Service Secretanes should have the discretion 
to retain homosexuals. Commanders are III the best position to judge 
whether a person has value to the military This discretion existed 
once before, but It was taken away when the current policy WBS pro- 
mulgated m 1982.303 For example, Staff Sergeant Perry Watkins was 
retained in 1875 (as a Specialist Five) after a board of officers 
unanimously recommended "that SP5 Perry J. Watkins be retained 
in the military service because there 1s no evidence suggesting that 
his behavior has had either a degradmg effect upon unit perfomance, 
morale or disciphne, or upon his own job performance."s04 

*WJCMJ art 125 
"18 U S C  # 13 (1882) 
"lEy 
80'DOD Dir 1332 11 
PoaSre supra text accompanying notes 139-46 
"Wathmns 875 F2d ~t 702 

Watkins, 875 F2d at 728 
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If the discretion to retain homosexuals is returned to commanden 
and Service Secretaries, homosexual personnel shouid be retained 
only if they meet standards consistent with military interests. Reten- 
tion should be authorized for anyone with a homosexual orientation 
who has not engaged m homosexual acts that are prejudicial to good 
order and discipline Retention should be authorized for penonnel 
who commit homosexual acts, as long as they do not occur on duty. 
in the barracks, on board ship or aircraft, in a situation that would 
create the appearance or prospect of favoritism within a chain of 
command, or in a situation that atherwse causes actual prejudice 
to good order and discipline. 

VI. CONCLUSION 
A policy must be legally sound, but It also should reflect an 

undemanding of historical and scientific facts. There are going to 
be penonnel with homosexual onentations m the military regardless 
of the policy. Same will come in knowing that they are homosexual. 
and some will not discover their sexual orientation until after the) 
are on active duty The p o l q  should reflect that reality 

People who identify themseives as heterosexuals, bisexuals, and 
homosexuals exist on all poincs of the continuum of human sexual 
behavior. While the majonty IS exclusively heterosexual, a signifi- 
cant segment is exclusively homosexual, and even more could be con- 
sidered bisexual during different periods of adult i &  

There seem to  be a number of causes for the continuum of sexual 
anentatmn, almost all of which occur prior to birth. People do not 
choose their place on the continuum of sexual preference, but they 
can choose whether, when, and how they are gomg to act It 1s iosical 
to assume that most are gamg to act in accordance with their  prefer^ 
ence. 

One of the acts associated with the homosexual and bisexual 
preference 1s sodomy, which 1s illegal in the military. Other hamosex- 
ual acts. while not illegal, provide a basis for admimstratwe separa 
tion from the military 

Other than sexual preference, there are no discernible differences 
between those who are excluavely heterosexual and everyone else 
In terms of behavior, a small percentage of homosexual men will  ex^ 

hibit effeminate characteristics There LS some eiidence that homo- 
sexuals as a class mag be more prone to  alcoholism than the general 
population but that could be because more of them may h a w  mason 
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to dnnk. People who engage in anal sodamy also are at greater nsk 
of acquiring AIDS than any other group. 

As homosexuals have become politically organized, many states and 
countnes have become more tolerant and have repealed many anti- 
sodomy laws. Some countnes, such as Great Britain and Canada, have 
legallzed homosexual acts between consenting adults, but still pro- 
hibit homosexuals from serving in the military. A number of coun- 
tries, such as Israel and Spain, now aiiow homosexuals to serve in 
the military. 

American homosexual military personnel have advanced a number 
of legal arguments to stay in the military. They have won a few bat. 
tles, but for the most part, they have lost the war. Since Bowers u 
Herdwick was decided in 1986-establishing conclusively that there 
is no fundamental right to engage in sodomy-homosexuals have had 
an uphill battle on all fronts. 

The equal protection theory is the best remaining argument for 
homosexuals attempting to remain in the mihtary Though the 
suspect class prong of equal protection appears to be a lost cause 
because the Supreme Court declined to issue a writ of certiorari in 
Ben-Shalom LI Marsh, the fundamental nghts prong still may prove 
to be successful. 'Ib succeed, a homosexual litigant d have to prevail 
on the issue of whether them 1s a fundamental right to be a homosex- 
ual. Even the Supreme Court would have a difficult time trying to 
decree homosexuals out of existence 

If the right w e  gets before the Court under the fundamentalrights 
prong of equal protection, homosexuality legslation and regulations 
could be subject to strict scmtiny, even without a fundamental right 
to engage in sodomy. If that happens with the current regulations, 
the mdltaw almost certainly will lose the challenge. In the mean- 
time, the rational baas test 1s the appropnate level of scrutiny, and 
the current regulations pass such scruciny. The fact that the a m e n t  
poiicy is constitutional, however, does not mean that it works, that 
it is wise, or that the military cannot improve upon it 

The policy should advance and protect true military interests. It 
should not be crafted so that entry is denied those who are truthful, 
whde granted for those who are untruthful. It should not discourage 
those In need of help from seeking it. The current policy is easy to 
admmmster, but it is ineffective at keeping homosexuals out of the 
militarx It creates a number of problems that could be avoided by 
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a few modifications. If homosexuals are gomg to be in the military 
regardless of all efforts to keep them out--a point reinforced by 
histon-the military should adjust to that reality 

Current policy on accession of homosexuals should be altered 50 
that homosexuality becomes a waivable dnqualification. Service 
Secretaries and commanders should have the discretion to retain 
homosexuals who meet certain cntena. Finally, the military should 
not separate personnel based on statements of sexual orientation 
alone, but should require evidence of prejudice to good order and 
discipline 
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INEVITABLE DISCOVERY, THE 
EXCLUSIONARY RULE, AND MILITARY 

DUE PROCESS 
by John E.  Fennelly' 

I. INTRODUCTION 
The Supreme Court should modify the inevitable discovery doc- 

trine it formulated m .Viz 2: William! The doctrine presently allows 
admission of illegally obtained evidence if the prosecution can 
demonstrate by a preponderance of the evidence that the evidence 
would haw been obtained by other lawful means. Under the pre- 
sent doctnne, admission of this evidence is permitted even if police 
misconduct 1s willful. The central theme of this article is that the 
doctnne as presently formulated IS flawed because It fails to address 
the constitutional questions that led courts initially to develop the 
exclusionary rule. This article WIU survey the development of the ex- 
clusionary rule in both state and federal courts. The survey will 
demonstrate that the courts initially approved the exclusionary rule 
because of constitutional mandates. The constitutional approach in 
the early phase sought to vindicate fundamental notions of due pro- 
cess of law, judicial rev~ew, and the rule of law. This angmai con- 
stitutional basis far the rule was supplanted, and in its stead, deter- 
rence of p o k e  misconduct became the only recognized basis for the 
exclusionary rule. This shift led directly to the present formulation 
of inevitable discovery. The article will discuss the relationship bet- 
ween mevitable discovery and the constitutional issues previously 
mentioned 

The article will demonstrate that constitutional values require that 
the doctrine be reexamined and refined. For the doctnne to be con- 
sistent with constitutional values, B good-faith requirement must be 
added to the inevitable discovery doctrine Deterrence of unlawful 
police conduct, while desirable, is not the basis for the exclusionary 
rule. The basis for exclusion is and was the Constitution--a constitu- 
tion that demands adherence to the rule of law and requires that 
the government act lawfully. These values-and not deterrence- 
form the basis for exclusion. 

*\laor Judge Adlocale General's Carps (USARI. Circuit Judge. Kineteenth Judicial 
Circuit, Florida. IndwduaJ Mobilization Aumnentee. Emled States A m y  Tllal Judl- 
c l a n  The author wrshes to thank Mr John C Lyneh Unlvenlfy of Virgnia School 
of Law, clasi of 1092, for his invaluable aisistance in the prepsrafion of this article 
This article ongnally u,m prepared m p a f i d  fulfillment of the requirements for the 
Master of Judicial Studies d e m e  at the UniienlLy of Sevada. Reno. 

I467 U S  431 (1884) 
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The article w.111 include an examination of how ,ne>itable discmery 
has evolved m military law and a discussion of the role of military 
due process as a basis for the exclusionary rule m military courts 
The discussion will demonstrate that the present debate in the United 
States Court of Military Appeals concerning the proper balance be- 
tween constitutional values and the demands of militark service 
represents the correct approach to the questions raised m this a m  
d e .  The article concludes that because of the Stricter standards of 
military due process, a good-fanh requirement for inevitable 
discovery 1s necessary in mbtary law 

11. THE ORIGINAL BASIS FOR EXCLUSION 
The Supreme Court. in the 1914 case of Weeks 2- Cnzted States,* 

mandated exclusion of emdence obtained as a result of illegal search- 
es and seizures The facts of the case reveal that bath state and 
federal officers conducted illegal warrantless searches of Weeks' resi- 
dence and obtained evidence that later was used to  convict him of 
federal lotter) violations Exclusmn of evidence resulting from illegal 
search and seizure was advanced on three grounds. First. all en- 
trusted with the enforcement of laws had the obligation to give ef- 
fect to limitations imposed by the fourth amendment and to ensure 
that illegal searches or SPIZUE "find no sanctmn in the judgment 
of the courts ahich are charged a t  all times with the support of the 
Constitution and to which people of all conditions hare a right to 
appeal far the maintenance of such fundamental rights' 

The opinion next shifted to what might be called a necessity ra- 
tionale 

If letters and private documents can rhus be seized and held 
and used in e\idence against a citizen accused of an offense 
the protection of the Fourth Amendment declaring his right t o  
be secure against such searches and seizures is of no value. and. 
$0 far as those thus placed are concerned, might as well be 
stricken from the Constitution a 

The opmmon frtally shifted into what might be called a rule of law 
analysis In the coufi's i i e x  admission of illegally obtained eridence 
would be ' to affirm by judicial decision a manifest neglect If not an 
open defiance of the prohibitions of the Constitutlon, intended for 

'232 K S 383 (1814) 
V d  at 392 
'Id at 383 
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the protection of the people against such unauthorized action."j As 
promulgated, the exclusionary rule rested on the imperatives of 
judicial integrity, necessity, and the rule of law. 

Significantly, some state courts, construing state constitutional pro- 
visions similar to the fourth amendment, followed Weeks and exciud- 
ed evidence obtained through illegal police search and seizure. 

In State v Height,' a pre-Weeks case, the Iowa Supreme Court 
fashioned an exclusionary remedy on state constitutional grounds. 
Height, charged with statutory rape, was wrammed forcibly byphysi- 
cians for venereal disease at the direction of the prosecution. The 
court held that the examination was bath self-incnmmating and an 
illegal search. The Iowa court, relying on the Iowa Constitution's due 
process clause, held that this illegally obtained evidence should be 
excluded. At that time, Iowa's Constitution contained no provision 
similar to the fourth or fifth amendment. 

Subsequently, a 1919 Michigan case, Fbople v. Marzhausen,' relied 
an bath Height and Weeks in ardenng the exclusion of evidence. In 
Marrhowen officers entered the defendant's home without a search 
warrant and discovered contraband. The contraband was ordered 
returned to h m  and the state appealed. The Michigan Supreme Court 
initially observed that the officers "had no search warrant of any 
kind. They entered the home of the defendant by command of no 
court They searched his premises by w t u e  of no process."8 The court 
went on to describe their actions as "an unauthonzed trespass and 
an invasion of the constitutional rights of the defendant ''E 

The Michigan coul't, citing Weeks and the state constitution, ap- 
proved the exclusion of illegally obtained evidence In the Michigan 
COUIt~S wew: 

IRIights of the individual m his person and property should be 
held sacred and any attempt to fritter them away under the 
guise of enforcing drastic sumptuary iegsiation (no matter how 
beneficial to the people it may be clarmed to be) must meet w t h  
the clear and earnest disapproval of the courts?o 

,Id at 384 
691 N\1' 835 (Iowa 1902) 
'171 S W  517 IMich 1818) 
(Id at 658 
91d 
lo1d 
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Yournan 1: CornmonwealthlL also involved a warranties search of 
a readence. Citing article 10 of the Kentucky Constitution, the court 
described the officers' conduct as a "flagrant violation."12 The court 
decried what it termed the officen' tendency "to disregard the law 
upon the assumption that the end sought to be accomplished will 
justify the means"L3 The court then turned to the q u e s t m  of euciu- 
don The Kentucky court  relying on Weeks and .Mamhozsen, em- 
braced exclusion, citing a court's duty to  "protect[ ] the citizen in 
the civil rights guaranteed to him by the Const~cution."~~ 

Youman IS interesting because of Its reference to a deterrence ra- 
tionale for exclusion The court expressed concern that by failing to 
exclude illegally obtained emdence. the courts would encourafle of- 
ficers to vloiate the lawne 

Flonda also approved the exclusionary rule in the 1922 c a ~ e  of Am 
L. Andrews:6 and they based their decision on due process of law 
Relying on both state and federal due process connderatmns. the 
coun held that the use of illegally obtained evidence ''strikes at the 
very foundation of the administratron of Justice, and where such 
practices prevail, make(s] law enforcement a mackery:'l' Judicial 
responsibility, in the court's view, involved a duty ' not [to] sanction 
law-breaking and constitutional violation m order to obtam testnony 
against another law breaker."l8 

Illinois. relying on what might be called a rule of law basis. framed 
an exclusionary remedy m the 1023 case of People 1' B~00camp.L~ To 
the Illinois court, It was "very clear that the defendant's constitu- 
tional nghts were ruthlessly and unlawfully violated."2o milure to 
exclude evidence abcamed ~n that manner would, m the lllinois 
court's view, reduce bath the state and federal constitutional gua- 
rantees to a "mere nullity" and "vam boastings''zl Exclusion was 
mandated by the courts obligation to  support the Constitution 
casting upon Judges a positive obligation to inquire into the manner 
m which evidence was obtained.22 

"224 S V  860 (K) I8201 
'lid ~f 861 
"id 
"Id at 866 
'W 
"94 So 369 (Fls 1922) 
"Id at 332 
Isid 
'91138 Z E 728 (111 19231 
l'ld %I 730 
#'Id at 731 
"Id at 732 
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The court 
did this based upon three separate rationales: due process, rule of 
law, and what arguably might be characterized as a deterrence basis. 
The Missouri court, citing Weeks, the Missouri Constitution, and the 
United States Constitution, advanced three separate arguments for 
exclusion. first,  the court argued the only remedy was a "preven- 
tative one."z4 In the court's view, other than exclusion, "there is no 
remedy, no method by which the citizen can receive the protection 
of the Constitution."2s The second basis for exclusion was implicit 
in a failure to exclude illegally obtained evidence. "To admit the 
evidence is to approve his uniawfui act-is for the State to become 
a party to the violation of its awn Finally, the 
Missouri court argued that it is "far the courts, where their offices 
are invoked, to temper excess by enforcing the restraints which the 
law imposes for the peaceful orderly conduct of affain."n7 

In 1924, Missouri invoked exclusion in Slat6 u. 

California, in the celebrated 1955 case of Wople v. Cakan,28 man- 
dated exclusion of illegally obtained evidence an a rationale other 
than deterrence. Justice Roger Traynor, wnting for the majority, ad- 
vanced both judicial inteaity and rule of law rationales for exclu- 
sion. To Traynor, courts, out of regard far their own "dignity as an 
agenw of justice and custodian of liberty, should not have a hand 
in such dirty business."28 l taynar also advanced the view that the 
rule of law required that government itself obey the law while en- 
forcing it. In this he echoed the famous Brandew notion of the govern- 
ment as the omnipresent teacher.so Traynor also aiiuded to what 
might be termed a judicial duty to enforce constitutional guarantees. 
He observed, "If the Constitutional guarantees against unreasonable 
searches and seizures are to have significance they must be enforc- 
ed, and if courts are to discharge their duty to support the state and 
federal constitutions they must be willing to aid in their enforce- 
ment .' '3' 

Cahan also rased deterrence as a possible rationale far the exciu- 
sionary rule. The California court may have been aware of W04f u, 
Colorado,31 authored by Justice Frankfurter, which presented a very 

'1259 SW. 100 (Yo 1824) 
l'M at 108 
"Id 
"Id T d  ai 109 
'*P282d 805 (Cal 18651 
L91d at 812 
"Olmsfead v. United State% 277 U S  436 (LWP7) 
Vahan.  282 P2d sf 913 
1*338 U S  26 lI848), see znJm text accompanying notes 35-60 
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similar argument. Justice Traynor advanced a deterrence rationale 
rhroughout the opinion. He seemingly accepted the notion that, 
although exclusion 

will not prevent all illegal searches and seizures, it will 
discourage them. Police officen and prosecuting officials are 
primarily interested in convicting criminals Given the exciu- 
slonary rule and a choice between securing evidence hy legal 
rather than illegal means, officers will be impelled to obey the 
law themselves. since not to do so will Jeopardize their objec- 
tives.33 

Courts respecting constitutional provisions hy refusing to sanction 
their violation would command "the respect of law-abiding citizens 
for themselves adhering TO the law, they will also arouse public opi- 
nion as a deterrent to lawless law enforcement of the law by bnng- 
mg just criticism to bear an law enforcement officers who allow 
criminals to escape by pursuing them m lawless ways."34 

The development of the deterrence rationale far exclusion will be 
the subject of further discussion. From a historical perspective. 
however, the pnmary basls for the development of the exclusionary 
rule was not the deterrence of unlawful police activity. Stare and 
federal courts, on the concrary, believed the Cansntucmn mandated 
the remedy on normative gounds. The prewilrng theme of these ear- 
ly decisions appears to be either a concern for the rule of law. the 
xmdsation of constitutional rights guaranteed to the mdwiduai 
citizen, or due process notions of essential fairness m the adrnmmstra- 
tion of cnminai Justice With a few exceptions, pre-wouolfand Cahan. 
decisions were not concerned with their effect on law enforcement 
practices and procedures. Other than passing references to law en 
farcement, the m a p i t y  of decisions centered on ethical analyses of 
Judlcml duty respecting the vindication of COnStitUtiOnai guarantees. 

111. THE SHIFT TO DETERRENCE 
The emergence of the deterrence rationale for the exclus~onacy 

rule can be traced to the 1948 case of WoV 2 Colorado. Justice 
Frankfurter, for the majonty. held that 'the security of one's privacy 
against arbitrary in t ru~ ion  by the police-which IS at the core of the 
fourth amendment-is basic to  a free society It is therefore implicit 
m the concept of ordered liberty and ar such enforceable against the 

'VCahcm 282 P 2 d  at 017 
"'id at 914 
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states through the due process clause. Frankfurter. however, 
viewed exclusion differently. Exclusmn, he wrote, was a "remedy 
which directly serves only to protect those upon whose person or 
premises something incriminarrng has been f ~ u n d . ' ' ~ ~  Failure of a 
state to use such a remedy (exclusion) would not, therefore, offend 
''basic standards"3' To Frankfurter. exclusion. which "in prac- 
tice may be an effective way of deterring unreasonable sear- 
c h e s F  was not mandated by due process concepts, and a state's 
reliance on other methods of enforcement would be equally "effec- 
twe."3s 

Justice Murphy, in dissent, dismissed other remedies as illusory. 
Exclusion, Murphy argued, succeeded in modifying police conduct 
Exclusion was, In his view "an area in which judicial action has a 
positive effect upon the branch of law; and that without judicial ac- 
tion there are simply no effective sanctions presently available."'0 

Justice Rutledge, a h  in dissent. Tiewed exclusion as constitutianal- 
ly mandared. Rutledge, citing Weeks, maintained that "Cangress and 
this court are in my judgment powerless to pennit the admission in 
federal courts of evidence seized in defiance of the fourth amend- 
ment."" If the states were subject to the amendment, exclusion 
would be mandated on comticutional grounds. %keen as a whole, Wolf 
began the fundamental Shift that altered the basis for the exclu- 
sionary rule. The Murphy-frankfurter debate was primarily utilitan- 
an,  while earlier decisions centered on constitutional values thar 
transcended mere pragmatism 

To one commentatar, the source of the Frankfurter approach was 
an outgrowth of Frankfurter's view of federalism. That view pra- 
duced a "strong limiting influence on the Supreme Court's role in 
crimmal ernes duling the yeam before the Warren Professor 
Yale Kamisar, a critic of WoV, argued that during the thirtyfive year 
interval between Weeks and Wov, the Supreme Court had "little to 
say about the rationale of the exclusionary rule and absolutely 
nothing to say about the relative merits of the exclusionary rule and 

"338 u s  81 2 i  2s 
"'id at 31 
"Id 

::!: 
."Id 81 46 (Murphy J , dasenflng) 
"Id at 4s (Rutledge, d ,  dissenting). 
'lAUen. ?b Judinal h l  Jwtw ?b W a r n  Can end Criminal C-8, 

1876 U 111 L F 518. 526-27 (1975) 
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alternatire methods to enforce the fourth amendment. Kamisar 
traced the emergence of deterrence to what he characterzed as "the 
seductive quality of the W ~ ~ o p i r n o n . ' ' ~ ~  Frankfurter, in Kamisar s 
view. motivated by his view af the federal system. drove "a wedge 
between [the protection against unreasonable search and seizure] 
and the exclusionary rule."4s TD Kamisar. this was unjustified and 
unfortunate Cnfortunate because by 

"injecting the instrumental rationale of deterrence of police 
misconducr into [the Court's] discussion of the exclusionary 
rule" and "using the empincally-based consequationallst ra- 
tionale of deterrence as suppan for [the Court's] refusal to apply 
the exclusionary rule to the states." the Wolfopinion not only 
made the result reached in the case more palatable but it 
planted the seeds of destruction for the exclusmnarg rule-in 
federal as well as state cases i n  

The deterrence rationale next played a prominent role In the land- 
mark 1061 decision of,Wapy ZI Ohio," which overruled Wolf and ex- 
tended the exclusionary rule to the States Justice Clark. writing for 
the majority, stated that the purpose of the rule was "to deter-to 
compel respect for the constitutional guaranty in the only effective 
available way-by removing the incentive to disregard Lt.''is To Clark, 
a state alloumg admission of illegally obtained evidence "encouraged 
disobedience to the Federal Constitution it IS bound to uphold'''g 
Citing the experience of California and other states, Clark dismissed 
any other remedg as 'worthless and futile' 
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The shift to a deterrence rationale continued in cases decided 
subsequent to Mapp In a 1966 case, the Court observed: 

Mapp had as its prime purpose the enforcement of the Fourth 
Amendment through the inclusion of the exclusionary rule 
within its rights Thw, it was found, was the only effective deter- 
rent to lawless police action. Indeed. all of the cases since Wou 
requiring the exclusion of illegal evidence have been based on 
the necessity for an effective deterrent to illegal police action 

In Cnzted States a Calandra,5s B 1974 case, Justice Powell said the 
exclusionary rule's "prime purpose IS to deter future unlawful p o k e  
conduct [It] is a judicially created remedy designed to safeguard 
Fourth Amendment rights generally through Lis deterrent 
effect . . .?j3 In a 1976 case, L'nifed States T the Court once 
again reiterated the deterrence rationale by observing "[,If . the 
exclusionary rule does not result in appreciable deterrence, then, 
clearly, I s  use in the instant situation E unwarranted ''js As one com- 
mentator noted: 

The Court's statement m Janis indicates that the 'judicial in- 
tegrity" consideration has been collapsed into the considera- 
tion of "deterrence." This interpretation completes the transfor- 
mation of the exclusionary rule from a doctrine derived, albeit 
inadequately, from constitutional principle, to a rule based on 
the judges' assessment of the rule as a deterremir 

To summarize, in the period beginning with Wolf m 1948, the 
Supreme Coun shifted the basis of the exclusionary rule from nor- 
mative constitutimai principles to a utilitarian ethic. Simply put, the 
rule now will be used only if it has a deterrent effect an police con- 
duct This shift occurred a t  the Same time that the doctrine of in- 
evitable discovery began to deveiop in state and federal courts Given 
the shift in analysis that was occurring, the early decisions approv- 
ing the doctrine relied almost exclusively on the new utihtarian basis 

"Lmkletter > Walker 381 C S 618, 636 (1965) 
Wll  u s  33s (19741 

,'428 K S  433 ilBi61. 
at  347 
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IV. INEVITABLE DISCOVERY EMERGES- 
1963 to 1984 

A 1963 case. Wayne I. L'nzted States.s' mvolued a police investige 
tmn of an abortion-induced death The police learned the location 
of the decedent's body and made a warrantless entry into the defen- 
dant's apartment The victim's body was discovered, and routine 
forensic procedures were fallowed At trial the defendant unsuc~ 
cessfullg- sought exclu~ion af the fallowing 1) evidence derived from 
the body. 2) medical testimony on the condition of the body. and 
3) medical evidence concerning the cause of death. The District of 
Columbia Circuit. affirming Wayne's conviction, found that the 
"necessary causal relation between the illegal activity and the 
evidence sought to be excluded IS lacking m this c u e  ''x In the COUA'S 
mew, the police knew of the death and the location of the bodyee 

People i,. Fit+pntnck,60 a 1973 New York Court of Appeals case. 
involved the application of the ineiitable discovery doctrine to an 
unlawful interrogation Fitzpatriek was convicted of the first-degree 
murder of a police officer. He argued on appeal that the murder 
weapon was obtained as a direct result of an involuntary statement 
giren to police at the time of his arrest. The facts indicated that h tz -  
patrick was arrested a t  his home while hiding in a closet The police 
forcibly removed him from the closet. moved him a few feet. and 
obtained an admission from him that the murder weapon was in the 
closet The trial court suppressed the statement. but admitted the 
w a p o n  as being obtained from the defendant incident to his lawful 
arrest The Court of Appeals, in affirming the trial Court, held that 
"evidence obtained as a result of information derived fiom an 
unlawful search or other illegal police conduct 1s not inadmissible 
under the fruit of the po~sonous tree doctrine where the normal 
course of police investigation mould. in any case, have mevnably led 
to such evidence''61 The court noted that the interrogation occurred 
in close temporal and spatial proximity to the arrest. The court also 
found that the search itself was delayed for the brief interrogation 
A search of that closet. incident to the defendant's arrest,  vas 
therefore inevitable because of the previously mentioned facrors and 
the nature of the offense-murder with a firearm. 

"'318 F2d 203 ID( C a  1883) 
V d  at 209 

court  held that ejrn had the police nor entered 
mthemnnnerrhe) did the coronernauldsaoner 
d i ~ e  of the informarlon reponed h i  the iiifrr, 
ould haie Conducted the post mnnem preicnbed 
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United States 2'. Seohnlein,'2 a 1970 case from the Fourth Circuit, 
further illustrated the trend toward appellate recognition of the in- 
evitable discovery doctnne. Seohnlein appealed his conviction for 
bank robbery, alleang that evidence mtroduced at trial was obtained 
in an illegal search of his person. The defendant and an accompiice, 
Rutkowski, fled to St. Louis after robbing a bank in Baltimore. St. 
Louis police became suspicious of them and effected what arguably 
might be termed a pretextuai arrest far a minor traffic offense. The 
defendant at  the time of his arrest gave the name of Henry Thomas. 
Rutkowski gave his true name. 

The poiice conducted a search of the defendant's wallet incident 
to h a  arrest and found documents in his true name- Charles W. 
Seohnlem. When Seohnlein arnved at the station, police quened the 
FBI about the defendant and Rutkowski. The FBI notified the St. 
Louis authorities that both were wanted for the Baltimore bank rab- 
bery Both were arrested on che charge. FBI agents arrived and deter- 
mined that the currency seized from Seohniein when he was arrested 
came from the Baltimore robbery. 

Seahnlem, when confronted by agents, admitted his true identity, 
confessed to the robbery, and consented to a search of his motel 
room This search produced more of the currency taken ~n the 
robbery 

At tnal, the court suppressed the identification found in his wallet 
and a false exculpatory statement made by the defendant when he 
was arrested by the St. Louis police. The court, basing its decision 
on an inevaable discovery rationale, admitted the currency and the 
confession given to FBI agents. 

The unlawfully obtained suppressed evidence, in the Fourth Cir- 
cuit's view, did not lead to any information Rather, it merely ac- 
celerated a lawful arrest that would have been made based on in- 
formation obtained from the co-defendant, Rutkowski 

As indicated by the foregoing survey, inevitable discovery had 
gained acceptance in state and federal appellate courts pnor t o  

6'423 FZd 1061 (4th C a  1870!. cmt &zed. 388 U 5 813 (1870). see also Knifed 
States v Blenvenue, 632 F2d 910 (1st Cir 1980). Cnaed State3 5 Schmidt. 573 F 2d 
1067(lQrhCs 10781: Omensv Twoomeg, 608 FZd(71hCa 1874). Gmemrnent of the 
VlWn Islands Y Gereau. 502 FZd 814 (3d C a  1971). Commonwealth Y Vhlte. 311 
N E  Zd560iMau 19741,Oregoni kll l ler67Or App 637(18~).A~rei,ewaftheabove 
pre-Wzll~oms chjes demonatrates that the doctrine BQ i t  evalied was centered on the 
neh deterrence ~dtmnale for the exclusmar?. rule 
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Wil l iam These decisions reflect the shift to a deterrence rationale 
for the exclusionary rule that began with Wovand accelerated in 
subsequent yean and decisions. Noticeably absent from these deci- 
sions is any discussion of any other basis for exclusion. Indeed, in 
most mstanees, the constitutional basis of the exciueonary rule simp- 
ly is not discussed, nor is any reference made to the nature and pur- 
posefulness of law enforcement violations of constitutional norms. 
This is, of course, not surprising @"en the tenor of post Wolf-Mapp 
Supreme Court decisions. 

Courts that accepted inevitable discovery pnor to .Viz relied on 
language contained in Wong Sun L. United State.+ and S i b w t h m  
u. LinitedStotes.64These cases, alongwah the past-woolfshifl to deter- 
rence, played a central role in the development of the inevitable 
discovery doctrine; therefore, they merit funher  discussion. 

Siluerfhorne initially extended the reach of the exclusionary rule 
to derivative evidence obtained from the use or exploitation of 
unlawfully obtained evidence The Silverthorn c m t  also hedged 
its bet. Derivative evidence, as noted, was not "sacred and maccessi- 
bie.''e6 The government's ability to demonstrate an independent 
source for denvatwe evidence would aiiow Its admission bo 

Wong Sun reaffirmed and expanded the Silwrthomcaveat, whlle 
adding a further dimension to the exdusmn question. Rot all 
evidence, the court held, 

LS "fruit of the poisonous tree" slmply because it would not have 
come to light but for the illegal actions of the police. Rather. 
the more apt question in such a case is 'Whether, granting 
establishment of the primary Illegality, the evidence to which 
instant objection 1s made has been come a t  by exploitation of 
that illegality or instead by means sufficiently distinguishable 
to be purged of the primary taint."" 

Inevitable discovery, to the pre-william courts, was invariably the 
'sufficiently distinguishable means" used to support admission of 

evidence obtained m conjunction with police misconduct. One might 
mew the deterrence rationale for exclusion and Wow Sun's 'auffi- 

"371 U S  471 (1963) 
"251 U S  386 (19201 
<'Id at 302 
661d 
* 'Wow Sun. 371 C S  at 488 (quoting Magulre. Evidence of G u l l  221 (1059)) 
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ciently dlstinguahabie means" test BS disparate stream in post.Mam, 
decisions. These streams were destined to meet and merge when the 
Wzlliams case began its protracted odyssey through state and federal 
courts. Atjourney's end, it appeared that the Supreme Court would 
be unconcerned with even willful violations of the Constitution. 
Deterrence would be in sole and total ascendancy. 

V. THE FULL-BLOWN DOCTRINE 
Williams, charged with fust.degree murder, was tned and convicted 

twice in Iowa state courts. The central issue in his first trial was the 
admission of hw statement to Des Maines police officers. Williams, 
before surrendering to police in Davenport, retained an attorney, 
Henry McKnight McKnight, in turn, contacted Des Moines paiice 
and agreed to surrender his chent. Although the matter 15 not free 
from dispute, it appears that the police agreed not to interrogate 
Williams while he was being transported from Davenport to Des 
Moines. Before leaving Davenport, Williams was arraiwed on the 
murder charge. Prior to riding with the Des Momes officers, two 
siwificant constitutional events took place. 1) arraignment, and 2) 
exercise of Wliliams' right to counsel. The Judicial, as opposed to the 
investigative, process clearly was underway 

Shortly after leaving Davenport, Captain Learning, the lead in- 
vestigator, made his now famous "Christian b u n d  speech."6B 
Williams, after hearing the speech, led officers to the body. He was 
not interrogated further and never did confess to the actual killing. 
Williams, not surprisingly, was convicted in Iowa courts. 

The Supreme Court, in affirming the lower federal courts, deter- 
mined that the speech was "tantamount to interrogation."'g Because 
Williams had been arraigned and was represented by counsel, this 
surreptitmus interrogation was molative of h~ su th  amendment nght 
to counsel. Mare skqifieant, for purposes of thw dlseussion, the court 
made the foliowing cryptic comment in a footnote. 

While neither Williams' incriminating statements themselves 
nor any testimony describing his having led poiice to the vic- 
tim's body can constitutionally be admitted into evidence, evi- 
dence of where the body was found and its condition might well 
be admissible on the theory that the body would have been 
discovered in any event, even had incriminating statements not 
been elicited from Wiiliams.'o 

"Brewer v Wllhams. 430 U S  887 302 (1077) 
'"Id 81 308 n 6 
'"Id at 407 n.12 

121 



MILITARY LAW REVIEIV [Vol 131 

IWiiams was retried The state trial court admitted evidence of 
the condition of the victim's body, postmanem chemical and medical 
tests, and photographic evidence of her clothing. In admitting the 
evidence the court found by a preponderance af the e~idence that. 
in light of the massive systematic search that was undertaken, the 
scene would have been discovered even without the proscribed in- 
terrogation. The Iowa Supreme Court affirmed ffilliams' second con- 
viction and recogmzed inevitable discovery as an exception to the 
exclusionar) rule The l a w a  court. while accepting the doctrine  re^ 

quired two elements. 1) good faith by police, and 2) a demonstration 
that the evidence would have been discovered by lawful means. both 
had t o  be demonstrated by a preponderance of the evidence 

As to good faith. the Iawa court observed thar 

the issue of the propnet) a i  police conduct in this case. as noted 
earlier m this opinion. has caused the closest possible dirision 
of weus in evev appellate court which has considered the ques- 
tion In light of the legitimate disagreement among individuals 
well versed in the  law of criminal procedure u h o  were given 
the opportunity far calm deliberation. it cannot be said thar the 
acrmns of the police were taken in bad faith iz 

The court then found that the evidence would have been found 
by lawful artiiity of the search parry To rhe lama court. legal unce r~  
tainty or  nwelty was prima facie good faith. 

On appeal. the Eighth Circuit found that legal uncertainty was not 
necessarily good faith To the Eighth Circuit. the detective's actions 
were not "the actions of a man who believed he was doing the right 
thmg, onl) to be caniounded later on b) a close Lote on a question 
of law"i3 They were, rather, "[a] design to obtain incriminating 
evidence by mental c~erc ion ' ' '~  rhat constituted "a design to liolate 
the 

If 1 dm cuire<t. then OYI panel IS not 111 a position cornforfabls to fln 
of law chat Officer Learning acted ~n bad faith 
mg) Johnson funher noled 
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Iowa sought and obtained certiorari. and the stage was set for the 
Supreme Court to answer the question it had posed in Wil l iam I. 
The question was to be answered in an opinion authored by none 
other than Chief Justice Warren Burger, the author of Wayne a 
United States, one of the earliest inevitable discovery cases. 

The Chief Justice began his analysis by reaffirming the continuing 
validity of the fruit of the poisonous tree doctrine He stated that 
"deterrence" is the core rationale for the "drastic and socially 
costly'''e remedy of exclusion The derivative emdence question then 
becomes one of not puttmgthe prosecution "ma w m e  position smp- 
ly because of some earlier poiice error or misconduct."" The Chief 
Justice likened inevitable discovery to the independent source doc- 
trine, which was, ~n his view, a functionally similar doctrine Adop- 
tion of inevitable discovery would be wholly consistent with the core 
rationale of independent 

h exclude derivative evidence that would have been discovered 
inevitably would, in the Chief Justice's view, put the prosecution in 
a worse position There could, therefore, be no deterrent purpose 
served by exclusion. Put another way, 

[ilf the prosecution can establish by a preponderance of the 
evidence that the information ultimately or mevmbly would 
have been discovered by lawful means-here the volunteers' 
search-then the deterrence rationale has EO httie basis that the 
evidence should be received. Anything less would reject logic, 
experience and common sense.7g 

~~~ 

[lit 1s equally plam thai Learning meant to learn where the body WB( hidden 
through means that he thought, however, mlstakeoly, Io be ~0n8fllufl0nsl If 
he had been truly recklesl of ~ ~ n ~ f i t ~ f m d  itandwdr. he would not have been 
IO careful to  ie~rricr himself to the indirect means he in fact employed Sat 
only did he carefully refrain fmm ''~uesrlonmg." but he seem3 to have made 
no effan Lo persuade Williamb t o  eonfens to the k d h g  Perhaps ~f E fair to sa> 
that he took a crabbed and legdi~tlc approach to the aord 'Inferrogatlon.' 
but then so did the four Supreme Court Justices who weed with him. and 
Lhe~u~unieearhavoredroaffirmacanlletionon~~milarfacr~mRhadelsiand 
II hnts Were they all YUng ln bad falfh? 

Johnson, mpra, at 368 
'4Viiz. 467 U S .  at 442-43 
"Id L 443 
'#Id at 441 
'#Id 
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The Chief Justice disagreed with the good-faith requirement, eren 
though both the Iowa Supreme COUIT and the Eighth Circun viewed 
a good-faith requirement as a necessary prerequisite The Chief 
Justice. however, saw such a requmment as one that "would place 
courts in the position of withholding from juries relmant and un 
doubted truth that would habe been atailable to police absent any 
unlawful police activity."uo Good faith also was rejected because 
offKers 

faced with the opportunity to obtain evidence illegally will rare- 
ly. if ever, h e m  a position to calculate whether the evidence 
sought would Inevitably be discarered On the other hand. 
when an officer 1s aware that the evidence will meritably be 
discovered he mill  tiy to aroid engaging in an> questionable 
practice 

Returning to a familiar and almost ammpresent theme. the Chief 
Justice argued that '[s]uppressmn in these circumstances. would 
do nothing w-hatever to promote the integrity of the trial process, 
but would inflict a wholl) unacceptable burden on the adminisrra- 
tion of criminal justice' 

The dissenters, Brennan and !vIanhall. accepted the mqon ty  p o a ~  
tlon m r h  regard to  the constitutionality of the meritable discovery 
dacmne. Their reservations. however. concerned the burden of proof 
imposed on the prosecution as a predicate for use of the doctrine 
m trial courts In their view a clear and convincing standard rather 
than a preponderance of the evidence standard, was appropriate 
The higher standard was necessary and appropriate because of the 
hypothetical nature of the doctrine Inevitable discomry, they 
argued "differs m one key respect from 11s next of kin [indepen~ 
dent Source] specifically the evidence sought to be introduced ai  
trial has not actually been obtained from an independent source. but 
rather would have been discovered as a matter of course if mdepen- 
dent investigations were allowed to pmceed."~3 

Inevitable discovery as finally defined by the Supreme Court 
reflects the shift to a deterrence rationale foi the exclusionarr rule 
that had developed since Wolf Even the Chief Justwe's analgsis and 
rejection of a good-faith requirement IS Cast in teims of deterrent 
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impact. The Court appeared unconcerned with the gravity, willful- 
ness, or purposefulness of constitutional violations by law enforce- 
ment authorities. The government merely must demonstrate by a 
preponderance of the evidence a hypothetical scenario that would 
lead law enforcement to  denvatwe evidence. 

VI. INEVITABLE DISCOVERY AND 
ITS CRITICS 

Inevitable discovery has been the subject of severe criticism The 
most interesting facet of the debate is the critics' almost universal 
adherence to the deterrence question The Supreme Court has 
redefined the terms of the debate over the exclusionary ruie and has 
silenced ail nandeterrence issues 

Thus. Stephen Grossman argued that the "more flagrant and pur- 
poseful the police [mis]conduct IS, the less iikeiy it is that the im- 
pact of the conduct upon the defendant would be weakened."84 This 
primarily IS a causation argument directed to attenuacim of taint 
In essence, Grossman argued that attenuation sufficient to permit 
admission LS less likely when poiice misconduct is flagrant 

Turning to a deterrence argument, Grossman argued that courts' 
failure to address the level of police misconduct "impacts directly 
and sigmficantly on the deterrent purpose of the excluaonary rule."81 
The exclusionary rule best serves its purpose when appiied t o  bad- 
faith misconduct by police.B6 

The more purposeful the misconduct, the greater the need to  
deter and the more effective is the iessan for those con- 
templating future illegalities Conversely, allowing the use of 
evidence which IS discovered through a deliberate violation of 
the law communicates to the police the possibility, if not the 
likelihood, of benefitting from their own purposeful wrongdo- 
ing 

Another wnter ais0 expressed concern with the lack of lnquiry into 
the nature of poiice misconduct. Distressed by the hypothetical 
nature of the exception, the writer distinguished it from the mdepen- 
dent source doctrine. His primary concern was that 

"Groriman. The h c m m  ni Ineuztable Dmcouew A Plao for Reosmrable Lzmtla- 

lBld 
beid BI. 333 
&-id at 333-31 

tiom. 92 Dick L Rev 313. 329 (1988) 
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it IS very dlfficult to hypthesize what the police respome would 
be to a given situation because "it is extremely rare to find a 
normal, lawful p o k e  procedure which 1s regularly followed and 
inevitably would have produced the same exact information " 
Just as there is a danger that sophisticated legal argument will 
be used to show a causal connection between the initial illegal 
conduct and discovery of derivative evidence, the same 
'sophisticated argument" aided by hindsight can be used to 

show what the poiice would have done m a  given Situation 

Therefore, he argued 

There are only a few situations where courts can apply the 
inevitable discovery limitation consistently with the deterrence 
gaais af the exclusionary rule When evidence would h a w  been 
revealed to  the poiice b) operation of law or by clearly defined 
poiice procedures which are regularly followed, and the poiice 
officers have not acted in bad faith to accelerate the discovery, 
the doctrine can be applied satisfactorily.88 

Other ciitics of the mevltable discovery exception have echoed the 
concern of the dissenters in Wil l iam.  Their prime concern has 
centered on the evidentiary standard adopted to support applica- 
tion of the doctrine-preponderance of the evidence. James Fishkm 
advanced a two-pronged argument for unposition of the higher, clear 
and canvmcmgstandard. Fint he argued, "the inevitable discovery 
exception cannot be directly related to the independent source ex- 
ception if the standard of proof leaves open the risk that the evidence 
may not have been found through legal means."80 Fishkin next took 
issue with "the Court's paradoxical statement that whether evidence 
would inemtably have been found 'nvoIves no specuiative elements' 
and can easily be based on the facts which had already occurred 
To Fishkm, "precisely because of a constitutional violation, courts 
will never know if the police mvestigatory procedures actually would 
have discovered the evidence. This inherently speculative nature of 
the Inevnabie discovery inquiry demands a higher standard of 
proof ' ' m  Thus, "because mevitabie discmery requires a hypothetical 
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finding whereas the independent source exception can be pmved 
by a factual finding," the higher standard should be required.es 

Another critic took a different tack. He advanced an inquiry focus- 
ing an "instances in which an investigation was prompted in part, 
or in whole, by illegally secured to determine whether 
the evidence procured by that investigation would have been 
discovered m the absence of official misconduct 

If the illegality was cntical in initiating or d e t e r m w  the drec- 
tion and form of the investigation, regardless of the legal suffi- 
ciency of the untainted evidence, the defendant's nghts were 
clearly impaired because of the misconduct and the resultant 
evidence must be excluded. But If in the absence of the illegality 
an investigation would have occurred and proceeded in a man- 
ner that wouid inevitabiy have led to discovery of the ques- 
tioned evidence, the police derived no actual benefit from that 
misconduct, no substantial infringement of the defendant's con- 
stitutional nghts took place, and the evidence can justifiably 
be admitted.86 

Finally, one writer argued far the doctrine's limitation to derivative 
evidence-as opposed to primary evidence-because of the speeu- 
iative nature of the exception.ss From this premise the author com- 
pared the independent source doctrine and inevitable discovery, and 
came to the conclusion that, because of the functional similarity of 
the two doctrines, pnmary evidence should be excluded. This final 
step is based on the Supreme Couri's refusal to admit pnmary 
evidence under an independent source rationale To this writer, such 
a refusal LS "consistent with the Court's precedent to refuse to ex- 
tend the inevitable discovery exception to primary evidence."87 This 
is necessary to avoid the potential for using inevitable dkcovely to 
obviate the warrant requirement of the fourth amendment 

These articles reflect the ascendance of the deterrence rationale 
and the eclipse of any other constitutional rationale for the exclu- 
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sionary rule They also reflect the effect of the Supreme Court's post- 
Wolf decisions on the purpose of the exclusionary rule. 

VII. FURTHER RAMIFICATIONS OF 
DETERRENCE 

Tne ascendance of deterrence has unleashed a barrage of statistical 
attacks and counterattacks on the continued viability of the exclu- 
sionary rule. These attacks emphasize the utiiitarian rationale to the 
exclusion of constitutional questions. 

Dallin Oaks, m a landmark study,B8 sought to measure the deter- 
rent effect of the exclusionary rule on police tioiatlons of constitu~ 
tional norms. The study measured The rule's effect an police behavior 
in New York, Chicago. Cincinnati, and the District of Columbia Oaks 
concluded: 

As a device for directly deterring illegal searches and seizures 
by police, the exclusionary rule IS a failure 

The use of the exclusionary rule imposes excessive costs on 
the criminaljustice system . . I t  creates the occasion and the 
incentive for large-scale lying by law enforcement officers It 
diverts the focus from the guilt or innocence of the defen- 
dant to a trial of the 

Oaks argued far abolition of the exclusionary rule and for a tort 
remedy in its steadLDo 

A National Institute of Justice study conducted in 1982 measured 
the impact of the exclusionary rule on prasecutions.lol The stud> 
reached the mnclusmn that the exclusionary rule averdeterred. The 
report found that "[qm most defendants, the arrest that ended in 
release because of the exclusionary rule was only a single incident 
in a longer criminal ~ a r e e r . ' ' ~ ~ ~  

Supporters of the rule, also accepting the utilitarian ethos,  mar^ 

shalled statistical studies attacking both the Oaks and the National 

"Oa*s, S~dy,ngLhaE~lusionenimrloznSDanh andSermre. 37 U Chi L Rer 

'pld at 755 
loold at 766 
' ohN~lrond  l r~ f i lu fe  of Justice, Criminal Justice Repon - The Effects of the Exclu 

sionary Rule A Study m California (18821 
lo'1d at 2 

665 (19701 
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Institute studies. Narduk, an ardent supporter of the exclusionary 
rule, conducted a study in 1983!03Accepting the deterrence rationale, 
he concluded thst the costs of the Nle-lost arrestS and convictions- 
resulted in the release of only a few marginal offenders. This 
"m~nuscule" effect is more than outweighed by the rule's deterrent 
effectin' Thomas Davies, in another American Bar Foundation study, 
concluded that the exclusionary N I ~  was a minor factor in explain. 
ing the disposition of felony arrestS106 

The inevitable discovery doctrine, as it is formulated presently, rests 
on the deterrence ratianaie for the exclusionary rule. The logic of 
deterrence precludes inquiry into anything other than the pragmatic 
and utilitarian dimension. lb the coum, the only question is whether 
a given police action will be discouraged; if not, then the rule is not 
applicable. This logic is flawed because it fails to answer a much more 
fundamental question: What is the constitutional source of the ex- 
clusionary rule? Or put another way, is exclusion, in some instances, 
constitutionally mandated? The answer calls into question the con- 
tinuing validity of both the deterrence rationaie and the inevitable 
discovery doctrine as presently formulated. 

In reality, deterrence and inevitabie discovery, in a historical can- 
text, are really the latest battles in a war that has raged since the 
exclusionary rule's birth. KO other doctrine in American criminal 
junsprudence has generated more controversy or possessed such 
determined critics and supporten. 

Cardozo's oft-quoted volley, "the criminal is to go free because 
the constable has blundered:''o6 might be viewed as the American 
legal equivalent of the shot heard 'round the world. No less an 
authority than Wigmore criticized the rule's soundness.lo7 Contem- 
porary cntics also abound. What follows are the consistent themes 
expressed by critics of the exclusionary rule. 

Judge Malcolm Wiikey listed eleven flaws in the ruie.loS 1) "[olnly 
the undeniably guilty benefit from the exclusionary rule, while in- 

"'Nardulll, l7wSocle~l  Cml oflhaEaluslonan~Rule A n E m p i n c a l h m ,  

'O'Id. at 607-OB 
"'Da%4e%AHanlhhat W W ~ K ~ ( A r i d S l i l I N ~ d & ~ ~ ~ J A b o u t L h e  'Costs" 

"People Y &fore, 150 N.E. 581, 587 (18261. cert denied, 270 U s  657 (1826) 
ll'"The adrrw.%bOty of evidence IS not d f d  by the demfy of the m e a  r h u g h  

whxh IhepMy hmbeenenabled t o  obtalnlhewidence" Wigmole, L h n p e u Z h  
Obkxzned b# nlewl Searoh orid Ss<vme, 8 A . B  A J. 478 (1822). 

LnWIlkeY Cond~lzrliOnal AlfOnafEUeg & the Emlz~nanury Ruk, 23 S Tor L J, 530, 
532-33 (1882). 

1883 Am 8. Found. Re% J. 6S5 (1883) 

Ol lha Eroluslanory Rule. 1883 Am. B Found Res. J. 511 (1883). 
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nocent victims of illegal searches have neither protection nor 
remedy";Loe 2) ''[tjhe exclusionary rule in any form vitiates all in- 
ternal disciplinary efforts by law enforcement agencies'':'1° 3) the 
rule 1s "an unnecessary and intolerable burden on the court 

the rule ''forces the Judiciary to perform" an executive 
disciplining the police;"z 6) "[tlhe misplaced burden 

ary deprives innocent defendants of due process",Ll3 
6) "[tlhe exclusionary rule encourages perjury by the police".1L4 7) 
the rule "makes hypocrites out of  judge^";"^ 8) "[tlhe high cost of 
applylng the erclusionav rule causes the courts to expand the scope 
of search and seizure for all citizens'',lI6 0) "[tlhe exclusionary rule 
is apphed w t h  no sense of proportion to the clime of the accused","' 
10) "[tlhe exclusmnary remedy is applied with no sense of propor- 
tion to the misconduct of the officer'';118 and 11) I t  diminishes 
"respect for the Judicial process among lawyerj and laymen alike:'119 

Frank Carnngton. another critic. argued that police compliance 
with the law 1s impassible because "[ojur courts from the Supreme 
Court on down have created such an arcane and mcornprehenable 
body of law in this area (search and semm) that the pahceman on 
the street can't know whether his actions are lawful or not "Iz0 John 
Kaplan, like Wilkey. pointed to "the disparity in particular cases be- 
tween the error committed by the police officer and the windfall 
given by the rule to the crimmal" as an "affront to popular ideas 
Of JUStlCe.'l2' 

Loheii Jensen and Rosemary Hart pomted to confusion m the area 
of iearch and seizure law created by the appellate courts that results 
I" "[plraper police conduct" being "falsely labeled as Illegal."122 

GaodFoifh 
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Wilkey, citing Justice Powell, also charactenzed the rule as irrational 
IIL that it essentially pewem the truth-seeking process. Justice should 
be "a truth-seeking process. The court has a duty to the accused to 
see that he receives a fair trial: the court also has a dutv to societv 
to see that all the truth is brought out; only rf ail the truth u1 brought 
out can there be a fair 

The shift to a deterrence rationale and the resulting heavy con- 
temporary criticwm of the exclusionary rule has produced a profound 
change in the debate concerning the constitutional basis of the rule. 
Supportem have revived the ethical dimension and have sought to 
delineate clearly a constitutional basis for the exciupionary rule. 

VIE. THE ETHICAL COUNTERATTACK 
Professor Kamisar, an avid defender of the rule, characterized it 

as simply another farm of judicial review. The courts have B duty 
not to close their eyes to violations of constitutional commands The 
exclusionary rule isjudicial review of executive action and is neces. 
sary to ensure that the fourth amendment's prohibition against 
unreasonable search and seizure i s  a reality. The exclusionary rule 
IS a "defensive use of constitutional review."'*4 

Thomas Schrock and Robert Welsh, m a  thorough hetancalldoc- 
trinai examination of the constitutional basis for the exciusionary 
rule, perceived a criminal trial as a unitary government action from 
arrest to tnai. In their mew, "[tlhe court and the manhai are not 
viewed as moral strangers, but as parts of the same government and 
parties to the same governmental course of conduct " l Z 6  Therefore. 
concern about the judicial use of the fruits of fourth amendment 
violations is built into the amendment itse1f.l" 

"pWllkeey, Tha E ~ l w w n o ~  Rule Why Suppveas Volid Euidmte?, 62 Judicature 
216. 222 (1878) 

& M o n a 1  CoweDl siAdmznulmlive-Conslil~l~~~~ La%, 68 R.V& L Rev 249 
(186711 Kamllarfunherarguesthat"[r]heBillofRights. erpeciallirhefovrrhamend 
m a t ,  'reflects erpenence with poke e x c e s w ' ' '  Id at 583 (qudmg Davis Y Umted 
SfateJ, 328 U S  582, 597 Ob461 (Frankfurter, .I, dlssentmg)) "A b a s e  purpose ofthe 
Bill of Rlghta, espeelalley the fourth amendment 10 'aubordmallingl palm a c t m  t o  
legal reltmnfs' ' Id (quanng United States v Rabmomfz, 339 U S  56, 82 (1850) 
IFranlduIiher, J , duJennw11 "h enforelng the fourth amendment, c o w  musf pallee 
the police" id (riuofmg Amsterdam, Anmenzm on t h e . % w t h A M m .  5sMlrvl 
L Rev 349, 410 (1974)) 

'g5Sehrock& Welsh. C p f m  Colandra ThaElciuszom~yRuleooso Camttlutiami 
Rppulrpmen(, 5b Mlnn L Rev 251. 300 (1874) 

"'They a w e  that the evidentiary fransaction-detemuning admasloo Y ~ ~ J U Q  nom 
admmion- dehberatelyermoseei thecourt, asadiiecladdressee offhefourthamend- 
ment t o  eoneernr about the ~ ~ n i t i l ~ f l ~ n s l i f ~  of ~ f s  m n  p8nmpafmn ~n rhe ~ ~ S B C -  
Lion'' I d  at 306 
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Schrock and Welsh riewed exclusion as a right char 1s personal to 
the defendant Exclusion LS "nor~us r  an impersonal proscription of 
the use of unreasonably selzed evidence." but "an exclusmnaq Tight 
in the defendant, a nght that is conceptually and morally part and 
parcel with the right to be free from unreasonable searches and 
seizures."12' 

Viewed m this context, Schrock, Welsh, and Kamirar maintained 
that the Constitution compels the courts to  invoke the doctrine of 
judicial review Lo vindicate the personal right violated by unlawful 
government acnon. Failure to do so renders them derelict ~n their 
duty to review executive conduct and when appropriate. exclude 
evidence. The remedy-exclusion-is an inseparable part of the right 
LO be free from unreasonable search and seizure?2B 

Cannon advanced a philosophical basis rooted in Locke and J e f ~  
fenon's contract theow of government. To Cannon. "[tlhe exclu 
slonary rule embodies values that are or certainly should be domi- 
nant ones in a democratic society Inherent in the rule are respect 
for prwacy, individual autonomy. and the rule of law- that is, the 
law serving as a cansrraint an rhe governon as well as those govern- 
ed and ensuring fair treatment m the relationship between govern 
ment and citizen " l Z g  These concepts are cenrral because gobemment 
commands respect from the people onl?- by observance of the law1'' 

Lane Sunderland approached the excluaonary rule from a histom 
cai penpectme. To Sunderland. the Weeks opinion stands far one fun- 
damental proposition The judiciary "must enforce the law as x r i t ~  
ten."l31 From chis premise Sunderland moved to an examination of 
the fourth and fifth amendments The xery words of the due pro- 
cess clause. 15 hatever technical, procedural, or subsrantire  mean^ 

ingmay be attached to them. surely mean at least rhls The only con 
dltion under which one may be deprived of life. liberty. or properrs 
is If that deprivation be in accordance uith due process of law 
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Due process m this sense equates with the rule of law Simply put, 
the government must itself obey the law. This i s  an entirely different 
issue than mere deterrence. To Sunderland, due process is a value; 
deterrence i s  a result. Exclusion, therefore, LS a constitutional right 
inherent in the due process clause?32 

Deterrence alone simply fails to  answer these arguments in sup- 
port of a canstitutionaily-rooted exclusionary rule. The Supreme 
Coun's slide into deterrence has been accomplished with almost no 
examination Rather, the Court, almost by fiat, has enthroned deter. 
rence and ignored any other basis for the exclusionary rule Deter- 
rence, a utilitarian ethc, IS by definition unconcerned with any value 
beyond the pragmatic. Inevitable discovery, the progeny of deter- 
rence, also is unconcerned with constitutional values that lie beyond 
the pragmatic. 

Therefore. from a historical and analytical standpoint, the answer 
is clear. The exclusionary rule was not conceived historically as a 
deterrent. Rather, the early cases viewed exclusion of iliegally ab- 
tained evidence as flowing from bath State and the United States 
constitutions. The previously cited cases umfarmly support this view, 
Exclusion is not merely ajudimaliy created nonconstitutional eviden- 
tiary concept; it is inherent in both judicial review and due process 
considerations. 

The doctrine of inevitable discovery as presently formulated fails 
to address the issues of due process, judicial integrity, and judicial 
review when willful vmlations of the law are committed by law en- 
forcement authorities. As presently formulated, wiiifui, conscious 
violations of the Constitution are no barrier to admission of derivative 

IkK 
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evidence if the prosecution can satisfy by at115 a preponderance of 
the evidence that discovery hypothetically is inevitable 

The very nature of the exception--a hypothetical scenario-is 
fraught with potential for abuse Judges are not, as m the indepen- 
dent source scenano, deahng with an established fact; a hmothetral 
basis 1s all that is required. In addition, the low standard of proof 
involved easiiy couid result in serious errors. This potentiai far error 
is almost certain when the doctrine 1s applied to a situation mnvol\- 
ing reckless or intentional violations of constitutional protections 
The exception. as formulated, requires further refinement to satisfy 
fundamental concepts set forth by Sunderland and other critics. 

Refinement also IS mandated by the imperative of the Judlclai du- 
ty to  uphoid the Constitution as the supreme law of the land. The 
judiciary has the duty to assess executive as well as legislatne a c ~  
t ims  m the constitutional balance. 

How should the dactnne of inevitabie discovery be refined? Before 
the doctrine can be invoked, the prosecution should be required to 
demonstrate by a preponderance of the evidence that law enforce. 
ment officers acted an ObJective good-fanh belief that their ac- 
tions were lawful This requirement represents a "middie ground.'' 
for it accommodates both deterrence and constitutional due process 
requirements. 

Impasdim of a good-faah requirement permits the present eiiden- 
tiary standard-preponderance-to be retained Good faith. in the 
inevitable discovery context, essentially IS a legal LSSW far the court 
Thus, if the court finds the police were acting in good faith. no 
violence is done to due process considerations The balance of the 
test-that the eiidence ultimately would have been discovered- 
can be made safely an a preponderance of the evidence basis The 
redefined test, from an evidentiary standpomt. can be described as 
a mixed question of law and fact. Good faith in the context of In- 
evitable discovery, would satisfy objections of critics of both the ex- 
clusionary rule and the inevitabie discovery exception. 

Critics of rhe exclusionary rule decry what LS perceived as its 
"meat-ax" approach, in which honest mistakes are treated in the 
same wav as f l a m n t  violations of the fourth amendment!33 The com- 
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plex and dynamic body of law that governs search, seizure, and con- 
fessionsrequires subtle adjustmentsfromtime to time. Law enforce- 
ment should not be required, at the peril of exclusion, to anticipate 
those changes. The ouestion should be: Was there a good faith at- 
tempt to comply with the law, uncertain as 
"yes," then due process 1s satisfied. 

11 is? If the answer is 

Sunderland argued that exclusion is not required in the face of 
minor or nonwillful violations of constitutional requirements. In his 
view, faithful adherence to notions of due process should not always 
lead to exclusion. Good faith, in the context of inevitable discovery, 
satisfies due process and permits the exclusionary rule to operate 
when willful police misconduct E present!34 

Cntics of the exclusionary rule decry the confounding body of law 
surrounding application of the rule. No reasonable commentator can 
deny that this area of law is both complex and dynamic-the criminal 
law's version of the rule against perpetuities. Its ability to adapt prin. 
ciple to changng conditions in society is a particular strength of the 
common law. In criminal law this dynamism creates understandable 
uncertainty for even the most conscientious officer. The content of 
the law, is, for purposes of this discussion, what is or is not constitu- 
tionally permissible. 

To illustrate, for many years the law with regard to the search of 
vehicles and their contents was, to say the least, confusing. But the 
Supreme Court, on a case-by-case basis, has reduced uncertainty in 
that area A police officer, in this unsettled area, can be acting in 
complete good faith and yet be wrong. Use of inevitable discovery 
in this situation does not offend due process. ?b return to William 
again, the "functional equivalent of interrogation" was a change in 
the law of custodial interrogation. The police, in such B situation, 
can be wrong, even when acting completely in good faith, The of- 
ficer was wrong, but not a conscious wrongdoer. Tb ailow use of in- 
evitable discovery makes good sense and good law. This is, ~n reali- 
ty, a criticism of the content of the law, not the exclusionary rule. 

Two cases involving radically different poiice activity also point 
Out the need for a goad-faith requxement. In Rochin 2r Callfornials' 
officers, without probable cause, arrested the defendant in his hotel 
room, took him to a hospital, and forcibly had his stomach pumped 
to obtain drugs. Justice M u t e r ,  speakmg for the Supreme Court, 
found that 

l"lSunderland, svgm note 66, st 150-51 
" W 2  U S  166 (1961) 
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the proceedmgs by whch this conviction were obtained do more 
than offend some fastidious squeamishneu or private sentmen- 
tahsm about combatting crime too energetically. This IS conduct 
that shocks the conscience. Illegally breaking into the privacy 
of the petitioner, the struggle to open his mouth and remove 
what was there, the forcible extraction of hs stomachs contents 
-this course of proceeding by agents of the Government to ob- 
tain evidence IS bound to offend even hardened sensibilities. 
They are methods too close to the rack and screw to permit con- 
stitutional d i f fe ren t ia t i~n!~~ 

Justice Frankfurter added that ''jrlegard for the requirements of 
the Due Process Clause 'inescapably imposes upon this Court an ex- 
exme ofjudgment upon the whole course of the proceedings 
"Due process of law is a summanzed Constitutional guarantee of 
respect for those personal Immunities which are 'so rooted in the 
traditions and conscience of our people as to be ranked as fundamen- 
tal "'m A scenario that lnvdves willful violations of constitutional 
guarantees without an objective good-faith belief in their legality 
should preclude application of the inevitable discovery doctrine 

L'nited States 2) provides a second example that also may 
be helpful to the present discussion The Leon good-faith exception 
to the exclusionary rule requires that officers act in objeetiie good 
faith when they rely on a warrant issued by a masstrate, even though 
the magistrate mistakenly determined that probable cause existed. 
Good faith in this sense requires that the officer, in obtammng the 
warrant, not mislead the magistrate with information knoan to be 
false All the acton, both Judicial and law enforcement. are mistaken 
but blameless This 1s a common sense approach that encourages 
adherence to the law and vindicates constitutional values Leons 
good-faith requirement recaaizes the dynamic and complex content 
of search and seizure law It also 1s consistent with society's need 
far effective law enforcement. Fmdly, although casr m a deterrence 
rationaie. It protects against police misconduct and untruthfulness 
and is inimical to constitutional notions of due process and Judicial 
integrity Goad faith, in the context of inevitable discovery, IS 
necessary to prevent use of the doctrine in Rochidike situations 

Recent Florida appellate decisions demonstrate that the danger 
of RochLn-like violations 1s not fanciful or smculative In Craig u 
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State:*O a capital murder case, the State of Florida conceded on ap- 
peal that the defendant's confession was obtained as a result of the 
following: 1) an unlawful warrantless forcible entry into the defen- 
dant's home; 2) the absence of a knowing and intelligent waiver of 
his right to remain silent; 3) actual threats and coercion; and 4) con- 
tinued deceptive and unlawful sequestration of the defendant wtuk 
counsel was attempting to reach him!" Craig's confession contained 
the location of the bodies and, of course, valuable derivative evi- 
dence. Baed  on law enforcement testimony that sink hales in the 
area "would have been closely examined" and a co-defendant's 
"limited authornation'' to inform police the bodies had been drsposed 
of in "deep water;' the Florida Supreme Court applied the inevitable 
discovery doctrine and upheld admission of all the evidence?42 No- 
ticeably absent from the discussion E any concern for the admitted- 
ly willful and illegal conduct of the police. In contrast to Nix, the 
police actions in Craig were willful, systematic, and encompassed 
fourth, fifth, and sixth amendment violations. 

In Hayes v State the defendant's exemplar fingerprints were 
obtained a a result of an iiiegai arrest. The exemplar prints then 
were matched to latent prints found at the crime scene. In the face 
of admittedly illegal police actions, the court found that the defen- 
dant's fingerprints properly were admitted "because the record 
before us shows that Mr, Hayes' inked fingerprints, for comparison 
purposes, were and are available from independent EOUTCBS; ,.e., his 
military record."144 

In bath cases, the Florida court made a willing suspension of 
disbelief. In Craig the only lawful admission given by the defendant 
referred to "deep water." The recard is silent as to how this cryptic 
reference could have led inevitably to the specific location where 
the bodies were f ~ u n d ? ' ~  If discovery was as inevitable as the opi- 
mon posits, then why did law enforcement authanties need to resort 
to threats and intimidationo Even more important, if the reference 
to deep water and normal investigative techniques were sufficient, 

~~~~~~~ 

"0510 So. 2d 887 (Fla. 19871 
"l id  sf 862 
"'Id at 862-63 
"m488 So 26 77 (Fla App 1086) 
"'Id at SI Ihe appellate coun J C O ~ C ~ Y J ~ ~  concerning the ineiifabiliry of obfoned 

military records 1s at bert ~"eonvmeing Yawhere in the oplruon does the court 1"- 
dicate where 07 how law enforcement kneu, he was B veteran of military  emi ice. In- 
deed. Ln the flnt appellate go round, Hagen Y State. 430 So Zd 886 (Fla App 10831, 
no mention is made of m y  knowledge of his military ierwce 

,'jThe area m question, Lake County Florida 1s B h e a q  phosphate mining area 
and Is honegcambed wlfh snk holes of vavmg depth 
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then why did the police need the defendant to direct them to the 

The use of inevitable discovery in such Roehin-like situations 
satisfies neither considerations of due process nor deterrence A 
good-faith requirement, as previously discussed, would ensure that 
constituuonai requirements that are inherent in the exclusionary rule 
are satisfied Objective good faith, m turn, IS defined as either an 
unsettled area of law, such as permissible scope of warranties3 
automobile searches, or refmements of exist- law, such as the func- 
tional equivalent of interrogation. 

A goad-faith requirement also IS necessary because of the hypo- 
thetical nature of the exception. Commentators have expressed can- 
cern with the fallure of the present rationale for inevitable discovery 
to addrese the flagrancy or purposefulness a i  poiice misconduct 
These are iemtlmate concerns that require that police actions be 
undertaken in objective good faith This is, in essence, a policy ques- 
tion that has not been addressed Leon 1s cast exclusively m terms 
of deterrence. in approving "good faith," the Supreme Court did not 
devote discussion to the concerns raised in this article. This is un- 
fortunate 

It also is unfortunate that the slide into a deterrence rationale has 
been aecomplwhed with httie or no discussion of constitutional issues 
As the earliest cases appmvmg exclusion as a remedy clearly indicate. 
deterrence simply was not an issue. This failure has contributed to 
the creation of inevitable discovery without adequate attention to 
other p o k y  reasons that could mandate exclusion of evidence even 
if the prosecution satisfies the present threshold test 

The contmveny surrounding inevitable discovery 1s only a segment 
of a much larger, more fundamental debate. That debate IS concerned 
with the exclusionary rule itself and the constitutional basis for the 
exclusionary rule. The shift to deterrence has been unfortunate be- 
cause lt has obscured or ignored constitutional values and focused 
on pragmatic notions of deterrence 

"'510 Sa 26 at 861 
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IX. INEVITABLE DISCOVERY: 
THE MILITARY EXPERIENCE 

'The Court of Military Appeals recognized the inevitable discovery 
exception in the 1982 case of U m t e d  States u K ~ z a k ? ~ '  In Korak a 
reliable informant supplied information to a commander that the ac- 
cused and an individual named Murphy had a quantity of drugs in 
a locker in a German train station. Based on the foregoing, the cam- 
mander instructed a Crrminal Investigation Command (CID) agent 
to "go to the bahnhof [train station], observe the locker and to at- 
tempt to apprehend Private Kozak and pick up drugs that-if passi. 
bie, that he was supposed to have received there from that l ~ c k e r . " ~ ~ ~  
Before the accused arrived at  the train station, CID agents and Ger- 
man p o k e  began s e a r c h g  the lockers. Eleven plates of hashish were 
found in the third and fourth iocken; all but one were removed by 
German police When Kozak arrived, he opened the locker, examin- 
ed its contents, and slammed the door shut. The CID agents ap- 
prehended Kozak. The trial court suppressed the ten plates remov- 
ed by the Germans, but admitted the plate found XI the locker follow- 
ing the accused's apprehension 

Writing for a unanimous court, Judge Cook first held that the ap- 
prehension of the accused was based on probable cause. Second, the 
authorizatmn given was "quite specific and reasonable in scope ~n 
relation to the mformatmn provided to [the ~ommander] . " '~~  Final- 
ly, the court was of the view that the trial court was correct in sup- 
pressing the ten plates initially seized in excess of the authorization 
given by the commander. The precise issue then became the legality 
of the seizure of the hashish following the accused's apprehension 

In determining that issue, the court first engaged in an extended 
discussion of the evolution of the exclusionary rule as applied to both 
direct and denvatwe endenee obtained in woia tm of constitutional 
standards. The court discussed the l o i d  underpinning of the ~ n -  
evitabie discovery rule. "[Tlhe inevitable discovery theory 1s close- 
ly related to both the attenuation and independent source excep- 
tions except to the extent that It permits the prosecution to prove 
that the evidence would have been discovered through leit imate 
means in the absence of official mkconduct:'L60 The court found that 
there was "no doubt that the accused would have been arrested 

"'12 \I J 388 [Chi  A 1882) 
"'Id 81 380 
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when he arrived at the tram station and opened the lockei ' ' l j l  Thus 
the hashish inevitably would have been discovered incident to his 
lawful apprehension 

The court delineated a clear predicate for application of the  doc^ 
trine The prosecution must demonstrate by a preponderance of the 
evidence that 'government agents possessed, or were actively pur- 
suing, evidence or leads that would have inevitably led to the 
discovery of the evidence and that the evidence hould inevitabi) 
have been discovered m a  lawful manner had not the iilegality oc- 
curred ''112 

Cmied Sides v. Carmbba!j3 decided by the Arniy Court of Mihtap 
Review, is a rather straightforward application of the doctrine  car^ 
rubba, while intoxicated, told two feiiox military policemen that his 
personal vehicle contamed maruuana and a s a w d o f f  shotgun and 
then Inexplicably showed the contraband in his locked trunk to the 
officers. In due course, Carrubba \\as apprehended and refused a 
requested cansenr search After a CID agenr lefr to obtain a search 
authorization Carrubba, ~n response to improper police imporrun- 
mgs, agreed to a search of his vehicle. The Army court approved the 
search. it found that the government had established by a 
preponderance of the evidence that the government possessed suf- 
ficient eiidence that ineritabig wauid have led to the contraband 
The actions of the accused, in the court's ~ i e m  only hastened the 
inevitable search that would have occurred pursuant IO consent or 
search authorization 

The Court of Mihtarg Appeals revisited this issue in L-nzied States 
I Portf1S4 Portt was convicted of possession, distribution, use, and 
introduction of maquana  He appealed alleging error in the denial 
of his motion to suppress physical evidence and statements 

Two airmen assigned to clean a security pollce guardmount room 
discovered drug paraphernaha in a locker. The locker was unlocked 
and did not hare a name on it The airmen reported the discovery 
and a subsequent search of the locker revealed a vaccination record 
containing Portt's name. In affirming the conviction. the court deter- 
mined that the accused had not exhibited a reasonable expectation 
of privacy m the locker and that the search was proper Additional 
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ly, the court Said that the f in t  search of the locker by airmen clean- 
ing the squad room was a private, not a law enforcement, action. 
In the court's view. the information obtained from thm f m t  examina- 
tion inevitably would have led to the accused?si 

Koxak, the seminal military case recognizmg the doctrine of in- 
ewtable discovery, was decided prior to Wil l iam II. Korak and mrtt 
embrace the deterrence rationale for exclusion and do not address 
any other constiturional bases, such as due process orjudicial review, 
for the exclusionary rule. Given the decision shifts in the Supreme 
Court since WOK this deterrenceonly rationale is not surprising. In- 
deed, as reflected in the earlier discussion, most appellate courts, 
state and federal, also had adopted inevitable discovery by using the 
"falure to deter police misconduct" test. Thus, the failure of the 
Court of Military Appeals to use any other analytical approach LS 
neither surprising nor unusual. The balance of this discussion, 
therefore, will be directed to an examination of the concept of 
military due process as distinguished from civilian due process and 
how military due process considerations interact with the exclu- 
sionary rule in military law and practice. 

Military due process, from a conceptual standpoint, surfaced short- 
ly after enactment of the Uniform Code of Military Justice (Code) 
and the establishment of the Court of Military Appeals. In C'nzted 
States II. Claylaa the court, in reversing the accused's CowLCtion, 
found the basis for military due process in the Code itself. Failure 
to observe the rights accorded by the Code to a military accused 
would be a basis for reversal. In the court's view, that approach was 
necessary because of the "importance attached to a benefit given 
by Cong~ess."'~' Moreover, "the importance should not be diluted 
by an assumption that doubtful cases call for its protection but those 
appearing certain permit It to be discarded."les 

In addition, service members enjoy broader rights in a criminal pro- 
secution than do their civilian counterparts. Thus, under article 31 
of the Uniform Code of Military Justice (UCMJ), a service member 
suspected of an offense must be advised of his right to remain silent. 
A civihan need only be advised when subjected to custodial inter- 
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rogation. Service members eqoy the right to counsel provided by 
the government regardless of mdigency. An article 32, UCMJ. in- 
vestigation commonly is labeled as the military ve2s1un of a grand 
jury. The article 32 permirs an accused broad rights of cross- 
examination and participation that has no counterpart ~n civihan p m  
ceedings. Rnaliy, the accused in the mditary setting elljoys far greater 
discovery than do most civilian 

Thus, m the military context, an argument can be made that willful 
violations of codal provisions by the government should resulr m 
more drastic sanctions than in the civilian ~ec10r. Given the 
hypothetical nacure of the exception and the higher standard of due 
process m military law, the government should be required to  
demonstrate good faith as a predicate to use of the good-faith ex- 
ception. This approach would be consistent with the due process 
analysis advanced by Sunderland. 

Given the broader contoun of due process In mihrary law. good 
faith also would ensure that rhe impact of willful or flagrant govern- 
ment misconduct would not be present. Simply put. Rochzn-hke 
scenarios should preclude apphcation of the inevitable discown doc- 
trine. Previously demonstrated willful misconduct more clearly calls 
for a strong judicial response Ako, the deterrence rationale simply 
fads to address and answer heightened military due process consi~ 
derations-canaderatlons that. due to the evolution of military Ian 
under the Code, are more stringent and demanding than in the 
civ~han context The lack of a good-iaith requirement puts a t  risk 
a basic military due process standard histmcdly defined by the Court 
of Military Appeals. That standard. simply put, 1s that the govern- 
ment adhere to the law. As noted earher, given the dynamic nature 
of search and seizure law. Sunderland's analysis would permit use 
of evidence under an inemtable discovery rationale if goad faith were 
present. It i s  one thing for military courts LO recognize that law en- 
forcement officials can make inadvenent errors that do not. under 
an inevitable discovery basis, wamnc exclusion of evidence. It 1s quite 
another thing for military courts to  permit wdlfui violations of the 
law to be unpomned by a hypothetical preponderance?6o 
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The present debate in the Court of Military Appeals illustrates the 
distinction that should be made between the content of the law and 
the exclusionary rule Itself. The content of the law is subject to ad- 
justment in response to changed conditions or needs. The other, 
fidelity to law and the Constitution, cannot be compromised. The 
nature and content of the debate has been delineated clearly m 
sigluficant decisions of the Court of Military Appeals. 

In United States v MoarrPl the accused's convictions for house- 
breaking, larceny, and other unrelated crimes were reversed when 
the court found that the searches were illegal and that evidence ob- 
tained should have been suppressed. Judge Cox's concurrence in 
Moore illustrated the emergng debate in the court  Judge Con, in 
light of previous court approvals of random urinalyses, perimeter 
searches, and health and weifare inspections, was critical of what 
he termed "the implicit assumption. .that servicemembers general- 
ly have legally enforceable expectations of privacy vis-a-vis their 
commanders, in barracks rooms.''le' To Cox, the right to search for 
no reason necessarily mcluded the right to search for a specific 
reason. Cox, based an the foregoing, argued for a modification of 
the earlier case of United Slates v. RoberW,LU3 which held that ser- 
vice members had a legitimate expectation of privacy in barracks 
rooms. Judge Cox believes that because of the nature of military hfe 
there is no such reasonable expectation of privacy and therefore no 
fourth amendment remedy of suppression for barracks searches. 

In Udted States u. Battles"' Judge Sullivan, speaking for a 
unanimous court, found that an accused convicted of narcotics 
possession had no reasonable expectation of pnvacy in a berthing 
area of a ship Sullivan found that "operational realities and com- 
mon sense dictate .[the] appellant had no reasonable expectation 
of privacy in the common spaces of such a berthing area""6 

The boundanes were drawn even more clearly in Lkited Stales v 
Chief Judge Everett, relying on constitutional, codal, and 

Manual grounds, rejected Judge Cox's call to overrule "the well- 
established precedents of this Court.""' The Chief Judge found it 

>*>23 M J 295 (C M A 18871 
"'Id at 300 
"'2 M J. 31 (C.M A 1876) 
"'26 M.J. 68 (C >l A 1987) 
1a51d at 60 
"'28 M.J 8 (C M A 1888) 
"'Id at 11 
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incanceivabie that members of the ail-volunteer force "enlisted with 
the belief that their persons or belanangs could be searched 
whenever their commander chose."168 In Chief Judge Everett's view 
the court has been responsive to "the exigencies of mllitaly necessity 
and unique conditions that may exist within the mihtary society,"1fia 
but must require that when a different rule of search and seizure 
is advanced for the military, "some burden exists to  show the need 
for such a variation""o In .Morris the Chief Judge recognized the 
military as "a special society" that may well require different ex- 
pectations of privacy. but expressed concern that excessive zeal by 
commanders may lead to  actions that are ''oppresswe or unfair.""' 

Judge Cox, in response to Chief Judge Everett, expressed his "grave 
concern with the development of search and seizure law m the mili- 
tary"l'x His opinion's major premise 1s cast in terms of the lessened 
reasonable expectation of privacy in the military by virtue of its d i f ~  
ferent traditions, mission, and imperatives 

In L'nited States 1, Faganli3 Judge Cox reiterated his v~e!rpom 
Fagan alleged trial court error in the admission of fingerprints that 
were obtained when Fagan, along with other soldien, was ordered 
to report to police inrestigatarj Judge Cox authored the opinion af- 
firming the Conviction. Returning to a famlhar theme, Cox discussed 
the unique nature of military service. This service encompasses 
restnctmns on liberty and privacy unknown in civilian life These 
restrictions, backed with crimmal sanctions. simply do not equate 
with ciwlian experience Thus, to equate civiiian standards of arrest 
or restriction into a military setting would be unrealistic This con- 
ceptual analysis, coupled with the fact that a service member has 

'-lid Judge Eiereft a180 rejected the ~ m e r n m e n l  argument that the good faith ex 
ceoflan w&? aoohcable to command-authonzed searches Tb Judee EIerett COY17 
&cedents ha;; not equated B rnrllrary commander to  a magirrr& Id at 12 This 
argument 13 weakened canilderablg b) h a  earller conlenrlon that the commander 
Lo authonze a search must be lmuartlal Judle Eaelefr mer on t o  ~ m n f  out that I f  
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no right to withhold his fingerprints to military authorities, was deter- 
minative. In Judge Cox's view, soldiers are not free to mill around 
the area or come and go as they please. Therefore, the order to report 
to  CID, in the military context, did not equate to what would be an 
illegal apprehension in the civilian ~ommuni ty? '~  

Judge Cox's approach properly returns the focus of the exclu- 
sionary debate to the content of search and seizure law as a matter 
of public policy that seeks to address fundamental value questions. 
He asks questions that seek-indeed challenge-the court to define 
the limits af both government power and the rights of service mem- 
bers This is a debate over values, not mere pragmatism In the 
military context he asks: What IS a reasonable expectation of privacy? 
Should the nature of mditary and operational reahty d e t e n n e  what 
is a reasonable expectation of privacy? Does the service member, in 
view of the commander's authority and mission responsibility, have 
a reasonable expectation of privacy in the barracks? 

The tenor of the present debate m the Court of Military Appeals 
is much more likely to result m a clearer exposirion of fundamental 
legal values. The debate essentially is ConstiIutional, not pragmatic. 
Regrettably, this type of inquiry E not addressed in the decisions 
rendered in civilian jurisdictions. This absence is the most unfor- 
tunate outgrowth of the previously outlined shift to  a completely 
utilitarian, pragmatic baas for the exclusionary rule The Constitu- 
tion and the Bill of Rights are statements of ethical philosophy that 
address the relationship between the government and the governed, 
the proper limits of political power, and the rights and duties of 
utizens The Court of Military Appeals is performing a difficult and 
demanding task in a manner that should be emulated by civilian ap- 
pellate courts 

Quite another issue is presented by willful vmlatmns of the law 
once it is defined Judicially. Simply put, the law as defined must be 
obeyed. The government also must obey the iaw- that is the essence 
of due process of law. Due process of law then represents a constitu- 
tional value that is separate from and superior to deterrence. Deter- 
rence is a desirable result, but it IS not the puqme  of the exclusionary 
rule Inevirable discovery, as defined presently, does not reflect ade- 
quate concern far constitutional values. 

In conclusion, the Court of Military Appeals should reexamine the 
doctrine of inevitable discovery. The doctrine, as formulated present- 

"'Id at 68 
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ly. permits the introduction of evidence in courts-martial obtained 
in willful violation of constitutional norms. This is inconsistent with 
broader notions of military due process as defined historically. A 
good-faith predicate would require that the area of law m question 
be either unclear or changmg, as in searches of the contents of 
vehicles 01 actions that are the "functional equibdent" of mterroga- 
tian. 

At the same time. the court should continue its present debate over 
the content of the law along the lines suggested by Judge Cox As 
Holmes observed many years ago, "The life of the law has not been 
logc: it has been experience"l'j The present debate m the Court 
of l i l i tary Appeals heeds this admonition and should enable the 
court to balance constiturional values and the unique demands of 
militar? service 

"'0 Holmes The Common Lax l(18811 
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EQUAL BUT SEPARATE: 
CAN THE ARMY'S AFFIRMATIVE ACTION 

PROGRAM WITHSTAND JUDICIAL 
SCRUTINY AFTER CROSON? 

by Captain Donovan R. Bigelow* 

I. INTRODUCTION 
For the first time in the relatwely short history of affirmative ae- 

tion jurisprudence: the Supreme Court has issued an opinion in 
which amdorityof asmembenjoined.zInCityofRichmondu J A .  
Croson CO.~ the Court clarified the scope of judicial review in affir- 
mative action cases and provided additional guidance for analyzing 
the compatibility of those programs with the constitutional require 
m a t 4  that all citizens be treated equally under the law. 

This article examines the Army's affirmative action program for 
promotions in light of Cmson. It briefly reviews the flow of case law 
prior to and since the seminai case of R e g a t s  of the University of 
CalVomia v Bakke, examines the analytical structure endorsed by 
the Court In Croson, and analyzes the Amy's promotion system in 
terms of its consistency with the Croson standards. 

11. AFFIRMATIVE ACTION: 
BAKKE TO CROSON 

Obviously, equal protection analysis does not begin with the B a k k  
case. The law has followed an evolutionary path that began with the 

'Judge Advocate General I Carps, United States Army Cumntl) a i m e d  ar Seruor 
Defense Counsel, Fort Carson. Colorado Previously m;s>gned e.! Chief. Cnrninal La% 
Branch. Tnal Counsel, and Defense Counsel at D n  Stewan. Gwrgla. 1885-1889, Fund 
ed Legal Educatmo Pmmm GfBcer, 1982-1986. and as a Military lnlelllgence Offxer 
1879 1882 J D , Cornell Law School. 1985, and LL M , TheJudge Advocate General P 
School. 1880 This article is b e d  upm a research paper submitted in panial satisfac- 
tion af the  requirement^ of the 38th Judge Advacate Officer Graduate Course 

'The fmt  direct holding on the ~ ~ n ~ t i l u ~ m n a l i f y  o f  an affirmative m i o n  progiam 
was m Regents of the Lniversily of Califarnia Y Bakke 438 L S 265 11978) 

lRosenfeld, Decodtny Rzchmond Mltilzrmotwe Actton and the E l m u e  .Meaning of 
C o ~ t l l u l i o n a l  Ewoltly, S i  Mlch L Rev 1729 n 2 (June 1989) 

'I09 s Cf 706 llS89) 
' U S  Const m e n d s  V XIV Because of Balling I Sharpe, 347 US 497 11951) the 

standards o f  equal protection a n a l y ~ i ~  under the founeenth amendment are %irtual- 
ly ldentlcal to the flflh Bmendmenf Federal legslation IS now subject to the same 
level of ludieial scrutiny 10 terms of equal pmtectmn ~1 is state action E Corwi 
The ConJtLtYtlOn and What II Means lbdav 389-80 (19781 While the Coulr I" Cmso 
diringuiahes some aspects of the m a l y s s  that might apply differently fa con@ 
slonalaellon, I h e t h t o f  thcCounad~v ianpufsawnl larbu~en  o n b t h  Lheledersl 
and state governments. 
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passage of rhe fourteenth amendments and continued on through 
Plessy L' F e r g ~ o n . ~  Koremafsu u L h z l e d  States,? Brawn v Board 
ofEducation,8 and Title VI1 of the Civil Rights Act of 1964. The stage 
was set far the B a k k  deeamn by the Supreme Court's refusal to grant 
certiorari m &Funis e O d e y a a ~ d , ~  wherein Justice Dougias--m an 
impassioned dissent reminiscent of Justice Harlan's dissent m Plessg 
and foreshadowing Croson twenty-five years later-argued that 
"there is no constitutional right for any race to  be preferred.' I" 

Between 1978 and 1980, the Supreme Court decided Bakke and 
three additional cases on the subject of affirmative actionLL In those 
cases, the Court attempted to provide the conceptual frameivark far 
analyzing affirmative action programs in terms of the equal protec- 
tion requirements of the fifth and fourteenth amendments" Unfar- 
tunately, due to the divisiveness of the issues and the inability af 
the Court to reach a majority decision, no consistent and readily ap- 
plicable principles existed to guide lower courts and iegt~laturesl~ 

Betaeen 1986 and 1 9 8 i ,  the Supreme Court issued five additional 
decisions dealing with various aspects of affirmative a ~ t i o n ? ~  As wlth 
the first generanon of decisions. however, unit) was decidedly lack- 
ing. with the justices dividing generalis along "consen'atil-e ' and 
"liberal" lines, and swing votes being shared by Justices Powell and 
O'Connor Deophenng usable guidance from these caes  1s extreme11 
problematic @\-en the number of separate opmmans and the frequenq 
w t h  which the justices concurred or dissented from var io~~s  parts 
of the decisions" 
# U S  Const amend XI\ 
#I63 L S 637 (1686) (la!+ proilding for separate r 

ored races found consf~tufronall 
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That was the status of the law when Richmond, Vir@nia, mandated 
a thirty percent minority set-aside program far cny-sponsored con- 
StrllCtlDn PrOJeCtS. 

111. CROSON AND THE NEW AFFIRMATIVE 
ACTION ANALYSIS 

In its disposition of Croson, the Court resolved much of the confu- 
sion surrounding affirmative action Although the decision contained 
three concurrmg opinions, six of the justices supported the basic 
analytical structure of Justice O'Connar's apmmn. Justice Stevens 
simply added more reasons in support of it;16 Justice Kennedy argued 
that the Federal Government should be subject, under virtually all 
cmumstances, to the same level of scrutiny a5 the states," while 
Justice Scaha demanded B color-blind constitution.LB These concur- 
ring opinions did not provide any support to proponents of affir- 
mative action programs; the opinions ail support the strict scrutiny 
required by Justice O'Connor. l b  the extent that a concurring opi- 
nion indicates disagreement, a close reading of the positions of the 
concurring Justices shows that they either would demand an even 
higher standard or would erect an almost per se rule against racial 
classifications. 

With its decision in Croson, the Court virtually w e p t  away the 
last twelve years of affirmative action case law It rejected not only 
the arguments of both parties and the supporting amici but also 
found the lower courts' holdings to be insufficient 

The parties and their supporting amici fight an mitial battle 
over the scape of the city's power to adopt legslation designed 
to address the effects of past discnmmatmn. Relying on our 
decision in Wysant [476 U S .  267 (1986)], appellee argues that 
the city must limit ang race-based remedial efforts to 
eradicating the effects of its own prior discrimination. This is 
essentially the position taken by the Court of Appeals below. 
Appellant argues that our decision in Fullilove [448 L S  448 
(1980)] 1s controlling, and that as a result the city of Richmond 
enjoy, sweeping legislative power to define and attack the ef- 
fects of prior discrimination in Its local construction industry 
W e  find that neither of these two rather stark alternatives can 
withstand analysis.le 
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The Court left no doubt that any race-based classification would 
be subjected to the strictest judicial "[Tjhe standard of 
review under the Equal Pmcection Ciause is not dependent on the 

.. . 
funds for that purpoie 
In a f i r e  to  faurdecinon. i~fhJuiticeStevenspro~~dmgfhesuinguore, the Supreme 

Court held that in equal protection analysis of policies mandated b) specific congrer- 
s i m a l  acts the C o u n  need not apply the m i c i  scrutiny mandated in the r e m *  of 
other governmenfa1 bodies Such c a n ~ ~ i o n a l l i - m a n d a t e d  policies and p m m r  need 
only  ewe an m p o n a n t  gorernmenral objecriie and be Subsfantiall) related io the 
achievement of that oblectrve 

The maianrr dlsrinqulshed these eases and the different ferl applied 111 then, from 

CUIISEIOUS cl%mficatra& adopted by Congreeufo a d d w s  racial and ethmC dirnmination 
are subject to B differenr standard than such classificaIions prescribed b! I tate and 
local goiernmenrs ' Id at 3000 

In analjsing the apphcablht) of the Metro care to  the Arm, 5 afflrmarlie aerlon 
m m ~ m  for ~mmofions two conrideratima should control Rnt, in Cmsm the Coun 

of i h e  Fourteenth Amendmeni Cmson 108 S Cf at 710 ' [Olther goieinmenfal 
entitier might have to shoa mare than Congress before undenaking race C O ~ S C ~ O U O  

meewrei'' Id 
The clear i rnp l i~~f ion  m both the Cmson and the .Metro tabes 13 

x i11  be accorded rheleiaersrandard ofrevlei\ inequalprotecflana 
onh  cn the exrent that Congresi ipecificalli approiei ~ B r t ~ c u I a r  race eonmous  
remedial mearurer u 111 the Caun grant deference to  1 coordinate branch I o w n  con 
~fiturmn&I mandate me cares cannet be read te infer B bmad federal llcense to engage 

affirmatire action Language such ~i gowrnmental unit and 'goiernmenral en 
t i t i ' '  zirongly mplies that the \armu federal agencies xi11 be held to  Lhe same 3tnc1 
standard as l o c d  and sfale agenclea barring specific congreralonal mandares cmer 
mg a particular federal ageno's aetinn~ 

Second the balance of the Coun 13 likeli Io shift I" faior of reducing esen further 
the 'cope of affirmariie action programs With Justice S O Y ~ Z I  ieplaclng Justice Bren 
"an, the Coun  d direction IS clear Although no iuiflce I ~o i l t i on  in a parrlcu1.r LBEP 
c m  be predicted x i t h  cenamty a strong Lndlcalmn of Justice Bouterr porlflon on 
affirmatire action i a s  rebesled 10 a speech he gave m l B i b  When he U ~ S  the hew 
Hampihrre Aftorne) General. Sourer attacked afflrmame aetlan aJ afflrmaflie 
dircriminafmn ' L'3A Todav Jul, 26 1980 dl 6a . "  

The narroz language of the lietro decmon prm~de i  no comfort far rhe propunenti 
af affirmatlie ~ e f i n n  Only to the extent thar specific con&.eeraonal language can be 
found t o  S U I ) D O ~  a ~ a r t l ~ u l a r  oramam z l l l  the lesser Lest be aoulhed Gnen the or"- 
bable direc;ibn of ;he Loun .&& rhal  narrow erceprlnn ma\be phort l i i e d  
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race of those burdened or benefited by a particular classification."21 
This approach i s  attributable directly to the justices' belief that the 
rights at issue were individual nghts and that the concept of ''soup" 
rights E mmmical to a just society.z2 Consequently, the Court has 
changed the focus of its analysis in these c a e s  from broad considera- 
tion of social or class issues to an emphasis on the individual. Citing 
Justice Powell in Bakke, the Court expressed support for the pro- 
position that "the guarantee of equal protection cannot mean one 
thing when applied to one individual and something else when ap- 
plied to a person of another color."z3 

Given this strict scrutiny standard of review,24 two questions re- 
main. First, what governmental interests, If any, are compelling 
enough t o  justify the use of racial class~fications? Second, how must 
a particular classification be tailored to avoid being rejected as over- 
broad? 

A .  WHEN wrLL RACE-BASED 
CLASSIFICATIONS BE UPHELD? 

A classification based an race can be jusrified only as a remedy 
for present discrimination. "Classificatmns based on race carry a 
danger of stigmatic harm. Unless they are reserved strictly for 
remedial settings, they may actually promote notions of racial in- 
feriority and lead to a politics of racial Under Croson. 
the discrimination must be shown to originate in the governmental 
unit presently attempting to remedy existing racial prejudice. "It is 
essential that state and local agencies establish the presence of 
discrimination in their own bailiwicks, based either upon their own 
fact-finding processes or upon determmatians made by other com- 
petent institutions"Z6 

In addition, a strong nexus must be shown between the identified 
discnmmatmn and the injury alleged Any program granting advan- 
tages to one racial group over another can be justified only to the 

*~Cmson, 100 s Cf Bf i 2 1  
at 721, 735 
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extent that the "reasons for any such classification [are] clearly iden- 
tified and unquestionably legitimate."p7 Clearly, the Court will sub- 
ject any classification based an race to the strictest scrutiny possible 

B. HOW MUST AN AFFIRMATIVE ACTION 
PROGRAM BE TAILORED? 

Assuming the existence of Individual discrimination, at what fac- 
tors will the Court look to d e t e n n e  whether a particular classifica- 
tion 1s overbroad? The Court specifically has rejected the proposl- 
tion that race-based ciassification can be justified by the existence 
of generalized historical discriminanan "Societal discrimination. 
without more, IS too amorphous a basis for imposing a racially 
classified remedy.''28 

While there is no doubt that the sorry history of both private 
and public discrimination in this country has contributed to a 
lack of opportunities for black entrepreneurs, this observation. 
standmg alone Cannot justify a rigid racial quota Like the 
claim that discrimination in primary and secondary schooling 
justifies a ngid racial preference in medical school admissions. 
an amorphous claim that there has been past discnmmanon in 
a particular industry cannot justify the use of an unyielding 
racial quota.z@ 

Justice Scaiia showed an "unwilhngness to conclude, outside the 
context of school assignment, that the continuing effects of prior dis- 
crimination can be equated with state maintenance o f a  discrimma- 
tory system ' 1 3 0  He observed that once the discrimination is stopped, 
there is "no further obligation to use racial reassignments to ehmi- 
nate the continuing effects'' of past discrimination It is unclear 
whether the justices believed that the existence of societal discn- 
mination was insufficient, per se, to justify a racial classification or 
whether it was simply too amorphous a concept to fulfill the require- 
ment of specific harm. The Court recognized the "sorry history" of 
discrimmation, but. without more, it would not uphold a race based 
classlflcatlon 

In addition, an attempt to raise the number of minmty partmpanu 
in a gwen field 1s no longer an acceptable justification for a racial 

" ' i d  
"Id 8r  723 
"#id at i 2 4  
p"ld at 738 
"id 
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classification when the source of the disparity is alleged to be the 
historical disadvantages labored under by the targeted beneficiaries. 
Citing Bakke, the Court said, "Among the justifications offered in 
support of the pian were the desire to 'reduc(e1 the historic deficit 
of traditionally disfavored minorities in medical school and the 
medical professmn'and the need to 'counter the effect[s] of societal 
discrimination."'3z Attempting to raise the number af minority par- 
ticipants In a given field, absent a showing of present discnmina- 
tion, now is condemned as "discrimination for Its awn sake," which 
LS "forbidden by the Con~t i tu t ion . ' '~~  

Cntical to the CourCs handling of the historical discrimination issue 
was its observation that, while goss statistical disparities may show 
discrimination, "it is equally clear that '(wlhen special qualifications 
are required to fill particular jobs, comparisons to the general popuia- 
tion [rather than to the smaller goup of individuals who possess the 
necessary quaiifications] may have little probative value.'"84 

The requirement that statistical evidence of discrimination be 
limited to the professional g o u p  to which the individual belongs, 
rather than to the larger racial goup,  has enormous potential im. 
pact. When a class of minority members establishes itself in a pro- 
fession, the argument may be inescapable that, by definition, they 
have not been the victims af discrimination to a sufficient degee  
to warrant remedial affirmative action, 

Because the focus is now on remedymg "wrongs worked by specific 
instances of racial claims of societal discnmina- 
tion may fall either to raise the necessary factual predicate of 
presently existing prejudice or to allow far a remedy that can be 
tailored narrowly. 

The Cmson Court also found wanting the theory that minority par- 
ticipation must be increased because minority children are in need 
of "'role models' to alleviate the effects of pnor discrimination in 
society."3b The Court flatly denied that statistical differences in 
numbers or percentages were probative of employment discnmina- 
tion The Court also noted that those differences, because they had 
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"no relation to Some basis for believing a constitutional or statutory 
violation had occurred:' would be the basis for "race-based deci- 
sion making essentially limitless in scope and duraoon."37 

Apparently, far the sake of analytical clarity and consistency. the 
Court amply was drawing a bright line between past and present 
discrimination. The Court's conclusion that numerical disparity had 
no probative value in determming the existence of present 
discrimination was counterintuitive. but absolutely necessary to the 
Court's position If the Court were to admit that histancai discrimma- 
tion could be the basis for present race-based classifications. I t  would 
be impossible to draw a meaningful line between the burdens that 
could be placed on affected individuals and the amount of assistance 
needed by minorities to overcome past obstacles. 

Similarly, rhe Court found unpersuasive the claim that when 
discrimination pervades a particular industry, discrimination could 
be extrapolated from that fact to an assumption that a particular 
individual m the mdustq mas a victim of discrimination. "Like the 
'role model' theory .a generalized assertion that there has been 
past discnrnmation in an entire industry provides no guidance for 
a legislative body to determine the precise scope of the I ~ U T  it seeks 
to remedy. It 'has no logical stopping point '"la The Court's analysis 
was influenced by the twin concerns of finding sufficient discnmma- 
tion to establish a causal link to  a specific harm and the difficulty 
of constructing a narrow remedy. 

The Court nom requires strong evidence of particularized discrimi- 
nation before a pnma facie case for a remedy can be made How much 
weight should be awn to the proponent's stated objectives for a par- 
ticular affirmative action pian? If a plan must remedy a present dis- 
criminatory practice. ham much weight should be given to th? plan- 
ner's o u n  belief concerning the nature and scope of the problem? 

The Court was emphatic that the traditmnai judicial deference 
towards the fact-findmg processes of legislative bodies has no role 
to play in the reweir of equal protection cases.3* 

[Mlere recitation of a benign or ie@nrnate purpose for a racial 
classification LS entitled to iitrle or no weight Racial 
classifications ar? suspect and that means that simple legisla- 
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tive assurances of good intention cannot suffice. 
[Wlhen a legislative body chooses to employ a suspect ciassifica- 
tian, it cannot rest upan a generalized assertion as to the 
classification's relevance to its goals.4u 

In concluding its analysis of the scope of judicial review, the Court 
used Its strangest language to justify the strict scrutiny of racial 
classifications: "The history of raciai classifications in this country 
suggests that blind judicial deference to ie@siative or executive pro- 
nouncements of necessity has no place in equal protection anai~sls''~~ 
C i t m g K m t s u  z. U d k d  for this last proposition, the Court 
was reinforcing its position as the final arbiter of the scope of con- 
stitutional protections, and ail but challenging the other branches 
of government by referencing their most notable failure to protect 
all individuals equally. 

The Court recognized the difficulty it was imposing on bureaucra- 
cies by mandating an individualized approach to solving raciai 
discrimination cases. The justices, however, were whoily unsym- 
pathetic to complaints concerning those burdens: 

Given the existence of an individualized procedure, the city's 
only interest in maintaining a quota system rather than in- 
vestigating the need for remedial action in particular cases 
would seem to be simple administrative convenience But the 
interest in avoiding the bureaucratic effort necessary to tailor 
remediai relief to those who truly have suffered the effects of 
prior discrimmation cannot justify a rigd line drawn on the basis 
of a suspect cla~sification.~~ 

Taiioring a proposed remedy must involve mechanisms that 
preclude beneficianes who have not been the victims of particuiar- 
ized discrimination. As the Court observed, If a "successful black, 
Hispanic, or Onental entrepreneur from anywhere in the country 
enjoys an absolute preference over other cmzens based solely on their 
race,'' the program is not tailored sufficiently to passjudiciai musterd4 

Additionally, tailorins as to duration now wlll be required. Any pian 
must have, as part of its implementation procedures, some recoaiz- 
able stopping p a n t  to assure "all citizens that the deviation from 
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the norm of equal treatment of all racial and ethnic groups is a tem- 
porary matter, a measure taken in the senice of the goal of equaln) 
itself ' W  The Court's point uas that once the problem IS corrected 
unequal mterwntion bg government must stop Having focused on 
individual discriminatory effects. the government 1s presumed to 
have ascertained an appropriate stop-pomt for its efforts 

Geagaphic tailoring or tailoring by governmental unit IS ais0 
necessaw under Croson The Court disputed the notion that "find- 
mgs of discmmanon may be 'shared' from jurisdiction toJunsdlctlon 

We have never approved the extrapolation of discrimination in 
One Jurisdiction from the experience of another.'"6 

This 1s another aspect of the Court's initial determination that 
historical discrimination is no longer a relevant factor If the emphasis 
now 1s on identifiable victims of present discrimination. evidence 
of general or historical discnmmation mould have no more relevance 
than general crime statistics to a particular criminal trial 

Additionally. no affirmative action program should be upheld b? 
the Court unless a detailed and documented effort has been mad? 
to consider the use of a race-neutrai means to ameliorate the pro- 
blem "In determining w-hether race-conscmus remedies are ap- 
propriate we look to several factors, including the efficacy of alter- 
native remedies"" If the governmental unit involved can devise a 
remedial program mvolnng additional training and education or the 
development of independently funded programs to assist minarlties. 
the Court will require those mea~ures rather than allow the use of 
set-asides as part of existing programs 

The analysis of race~neutral d u t i o n s  specifically should include 
consideration of the potential race-neutral causes of the dispant? 
m numbers that a particular affirmatre action program 1s designed 
to remedy The Court likely will strike dawn set~asides u hen reliable 
evldence exists that the source of the dispantr IS not discrimmatian jP 

In his concurring opimon. Justice Scalia srrongl? condemned the 
use of numerical quotas Quoting Professor Bickel he stated: 

[A] racial quota derogates the human digmty and mdivldualit? 

156 



19911 AFFIRMATIVE ACTION 

of all to whom it is applied; it 1s invidious in principle as well 
as in practice. Xoreover, it can easily be turned against those 
it purports to help. The history of the racial quota is a history 
of subjugation, not beneficence, Its evil lies not m its name, but 
in Its effects: a quota 1s a divider of society, a creator of castes, 
and it is all the wane far its racial base, especially in a society 
desperately striving for an equality that will make race irrele- 
"ant 4B 

Justice Scaiia believed those words to be both "true and increas- 
ingly prophetic," and he stressed the importance af "not losing sight 
of the fact that even 'benign' racial quotas have individual wctrns, 
whose wly real injustice we ignore whenever we deny them enforce- 
ment of their right not to  be disadvantaged on the basis of race''5o 

A mqority of the Court now seems to view any numerical quota 
as a per se violation of the requirement to tailor carefully racial 
classifications Underlying a quota LS the assumption that some 
statistical correlation should e u t  between the number of minorities 
in the general population and the number in the targeted activity. 
The Court found this ennreiy unpenuasive. A quota "rests upon the 
'completely unreahstic' assumption that minorities will choose a par- 
ticular trade in lockstep proportion to their representation ~n the local 

Any affirmative action program with fixed percen- 
tages or quotas is unlikely to withstand the exactingjudiciai scrutiny 
now extended to this class of cases. Merely calling a quota a "goal' 
or "target" will not control. The Court will look carefully at  the fac- 
tual basls for the set-aside with little deference to the judgment of 
the particular governmental unit s2 

IV. THE ARMY'S AFFIRMATIVE ACTION 
PROGRAM 

The starting point for analyzing the Army's affirmative action pro- 
g a m  LS Department af Defense Directive 1350.2 13 One of the several 
policies mplemented by this directive requires that "the MBtani Ser- 

"Id at 728 
'*' The mere recitation of B benign or compensator? purpose far the Y S ~  of B rac~sl 

claJIiflcatlon would esrenrrally entitle the Stater 10 exerelie the ful l  power of Can- 
mess under S 6 of the Fourteenth lmendmen t  and insulate rum1 clawfication 
irom Judlelaiscrutmq under 5 I \le believe that such a r e d f  k u l d  be conmap Lo 
the ~ntentmns of the Framen ' Id at 718 

,#DDep f of Defense Directive 1360 2 The Demmrnent of Defense Militarv Eaval OD- 
portunity Program (Dec 23. 1988) 
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vices. maintain military EO and affirmative action programs 
Discrimination that adveneiy affects persons or groups based on race 
color, rehg%on. gender, age, or national ongin, and chat is not sup- 
ported legally u contrary to good order and discipline, and is counter- 
productive to combat readiness and mission accomplishment " 5 4  

Under this guidance. the Assistant Secretary of Defense for Force 
Management and Personnel IS required to .'[e]stabhsh categones and 
monitor specific goals to be included in the affirmative action  pro^ 

grams and annual military EO assessments of each DOD Compo- 
nenc."s6 The Heads of DOD Components are responsible for the 
establishment of "[alffirmative action programs that Identify and 
resolve EO problems through formulating. maintaining, and review- 
ing affirmative action plans (AAR) with established objectives and 
milestones and including accountability in personnel management 

, ' S a  

The directwe establishes racial and ethnic categories that are to 
be the basis of the department's affirmative action programs and the 
momtoring p r ~ c e s s . ~ '  The categories include American Indian or 
Alaskan native. Asian or Pacific Islander, Black (not of Hispanic 
ongm), Hispanic. and white 

Each DOD component must submit an annual Mditary Equal Op- 
portunity Assessment (MEOA). which is to include an overall assess- 
ment of each component's Affirmative Action Plans (AAPs) and EO 
prowarns generally.5B The blEO.4 should include an analysis. mcludmg 
detailed quantitative data, concerning ten areas of concern divided 
both by racial category and gender5* "Promotions" is one of the 
categories 

Department of Defense Instruction 1360.360supplernenrs the above 
directive and "emphasizes the use of standardized procedures that 
support iongnudmal analysis throughout the Department of De- 
fense''61 The mtruction provides additional guidance on the AAP 
developed by the service or component AAPs may contain "initia- 

I'ld at 2 
,$Id at  3 
amid at 3 
"Id at 2-1. 2-2  
"Id at 3-1 
$#Id 
*"Dep t of Defense lnitruetmn 1350 3,  

+'Id at I 
Process lFeb 29 19881 
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tives, processes, systems, activities, objectives, goals, and milestones 
that have been established to achieve the objectives of the equal op- 
portunity program."'% 

The Army uses Army Regulation 600-20, Army Command Policy, 
to pass this and other guidance to commanden at  all levels. Paragraph 
6-13 specifies the scope and content of the Army's AAP. 

Affirmative action plans will be comprised of planned, achiev- 
able Steps to eliminate practice that deny equal opportunity 
to soldiers and their families. These steps are as follows: 

a. AAP's will be developed and implemented by heads of 
Army Staff agencies and their meld operating agencies and 
by each MACOM. . , Installation, separate urut, agency, and 
activity down to and including brigade or equivalent lwei. 
Plans will include conditions requiring affirmative action, 
remedial action steps (with goals and milestones as 
necessary), and a description of the end-condition sought 
for each condition included. AAP's will be reviewed at  least 
annually to access [sic] the effectiveness of action steps [au], 
to  initiate new actions, and to Sustain goals already 
achieved 

Paragraph 6-16, AR 600-20, requires an annual report from all ma- 
jor commands (MACOMs) and the heads of designated Army staff 
agencies or directorates The report must o u t h e  "the progess made 
in achieving the established EO Goals as reflected m the AAP for 
the organization It will assess achievements and shortfalls and in- 
clude plans or actions programmed to correct problems or conditions 
that currently exist.'' Subparagraph c iequms the commander to list 
the affirmative actions taken during the reporting period, the goals 
achieved, goals not achieved and why, and the actions planned to 
achieve and/or modify the goals 

Finally, Department of the Army Pamphlet 600-26, Department of 
the Army Affirmative Action Plan, establishes specific affirmative 
actions and responsibihties for pemannei management within the Ar- 
m ~ . ~ ~  Chaprer 2 contains specific affirmative action goals and objec- 
tives These "[glaals are intended to be realistic and achievable, with 
measurable prospects of attainment. Goals are not ceilings, nor are 

V d  at 1-1 
I"Dep'f of the Am) .  Pam 600-26, DepaAment offhe Army Affirmatne Action Flm 

(23 M a y  1990) 
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they base figures that are to be reached at the expense of requisite 
qualifications and standards. In qffimafzae actton efforts goak are 
M f  qUOfaS"6' 

Paragraph 2 - 6 ,  DA Pam 600-26, requires ,  among other things, that 
iesultS of promotion selections be maintained for rev~ew, that instruc- 
tions to selection boards contain guidance on equa l  opportunity, and 
that significant variances from the goals be brought to the board's 
attention prior to adpumment. The board must explain the variances 

in its after action report 

The Army's entire affirmative action program for promotions 1s 
summarized in paragraph 2-5(4): "Selection rates for all categories 
should not be less than the overall selection rate for the total popuia- 
tion considered . " 

Tlus method for calculating the affirmative action goals far mmon- 
ty and female officers IS explained in paragraph 3-4. The Army has 
developed the concept of a "Representation Index" (RI) to assist in 
determining the percentage of minonty officers that should be main- 
tained in the force structure. 

The result of a hypothetical selection board, illustrates how the 
RI is used The RI c a n  be computed by following the procedure 
outlines [SIC] beiaw: 

(a) Total number eii@ble (considered) equal 1000 

(b) Number of "group 1" that are  elig~ble (considered) equal  
160. 

(c) Expected percentage equal 160.1000 equa l  16 percent. 

(d) h t a l  number selected equa l  500 

(e) Expected number equa l  .I6 times 500 equal 80. 

(f) Actual number of "group 1" selected equa l  60 

(g) Representation Index equal (60,80 times 100) minus 100 
equal negative 25 percent 

(h) The resuitant percentage means that "group 1s" are 

*aDA Pam 600.26 para 2-1 (emphsnr added) 
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under-represented in this selection board by 25 percent. The 
percentage does not say anything about what caused the 
difference. The long term goals are to arrive at the point 
where the RI's approach zero 

The concept of the "expected number" apparently was denved 
from Department of the Army Pamphlet 600-43, Measuring Changes 
in Institutional Racial Discrimination in the Army, April 1977. The 
assumption underlying the concept IS that "[ilf skin color is not 
related in any way to type of assignment, then one would expect 
to find white and black officers assigned to command positions in 
propwtion to thdr total numbms in the "The meaning of 
such an indicator can thus be read directly. If the indicator is zero 
or close to it, this means there is no evidence of racial discrimina- 
tion on that dimension."6a 

The Army has concluded that, to the extent the percentage of 
minorities and women are "under-represented," as calculated by the 
difference between the "expected number" and the actual percen- 
tage of minanty members or women represented in the general pool, 
there is evidence of discrimination that is the appropriate subject 
for affirmative action "eoals." The affirmative action oronram is 
designed to achieve and 
indefinitely. 

to 
. "  

maintain this percentage representation 

V. THE ARMY'S PROMOTION SYSTEM 
When a promotion board is convened, the members are even  very 

detailed instructions concerning both the procedures to be followed 
in the selection proces and the policy guidance underlying their 
choices. While minor variations in this guidance exist among the 
boards for the various ranks and Specialty branches, the procedures 
followed and the guidance given are virtually identical for all Army 
promotion boards.'? 

Guidance is w e n  in the form of a detalled written memorandum 
and an oral briefing given by the Director of Military Personnel 
Management (DMPM)-usually a major general. This oral briefing, 
among other things, specifically highlights the importance of the af- 

*'DePt of the Amy,  Fyn 600-43, Measvnng Changes ~n Imt5~11onal Racial 

"Id mra 2-5. 
Dlsrrirnination in the Army, para 2-4 IApnl 1917) (emphanr m the onglnnl] 

6Tnfdmation from Officer Suswnmenr and Development B m e h ,  Olfleer Dinsmn. 
Director of Milltaly Personnel Management. Penfagon Convensfm wlth LTC Chaf- 
fee and L E  Rangel, 8 Fcbrvary 1980 (heremafter Information] 
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firmative action goals to be met for the various minority goups and 
women, and addresses the procedures for reporting potential failure 
to  meet them pnar to adjournment The board will not be released 
until i u  reasons for failure to meet the goals are sufficiently explained 
to the DMPM The board may be directed to revise its findings based 
on the affirmative action goals.e8 

Phase 1 of the process requires that all elieble files be reviewed 
and rank ordered from highest to lowest. This rankingfrom the most 
deserving to the least desrable officer 1s known as the Order of Merit 
List (OML). Those officen then are divided into two categones Those 
considered "fully qualified" far promotion are the files that reflect 
the belief that if the available promotion slots were unlimited, all 
of these "fully qualified" officers wouid be promoted. The remain- 
ing flies are listed as "not fully qualified" and are set aside for later 
review. A determination by the board that an officer is  "not fully 
qualified" removes any realistic possibility for promotion. The vast 
majority of eligible officen are considered fully qualified 

Phase I1 1s a review of the flies far potential belowthe-zone pro- 
motions. The maximum number of below-the-zone promotions 1s 

limited by the initial guidance given to the board. A similar OML is 
crested for the potential below-the-zone promotion candidates and 
this list then 1s integrated into the original OML contaming all of the 
fully qualified officers This second list represents the boards best 
judgment concerning the relative quality of all of the selected of- 
flcers.'o 

Phase Ill uses the OML finalized in Phase I1 to identify those of- 
ficers "best qualified" for promotion. This entails simplg drawing 
a line at that point on the OML that equals the number of authorized 
promotions At this point, the board must consider the Arms's poiicy 
concerning affirmarive action and equal opportunity. The guidance 
is clear: 

The Army 1s firmiy committed to providing equai opportumt) 
for minority and female officers m ail facets of their career 
development, utilization, and progression In evaluating the 
records of minority and female officen, the board should be 

7Temorandum f rom L S lblal Army Personnel Command I O  Januan 1090 Sub 
ject P r o i n ~ r i ~ n  Lirfi t o  Lieutenant Colonel Judge Adiocate General's Corps (W! and 
Denral Corps IDC) Cnmperifiie Cawgarien, Encloiure I [hereinafter l l~maranduml  
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aware that past personal and institutional discrimination may 
have operated to the disadvantage of minority and female of- 
ficers Such discrimmation may have manifested itself in 
disproportionately lower evaluation reports, assignments of 
lesser importance or responsibility, etc These factors shall be 
taken into consideration in evaluating these officen' potential 
to make continued significant contributions to the Army. The 
goai for this board is to achieve a percentage of minority and 
female selections from the promotion zone not less than the 
selection rate for the total number of officers in the promotion 
zone (first-time considered category).'l 

The reasons w e n  far the importance af meeting the stated goals 
are that "to the extent that each board achieves it, there will be a 
clear perception of equal opportunity to the Army at large and se- 
lectees will be afforded future opportunities for career progressmn 
to the benefit of the Army"'%The OML, as It e m t s  at  the begmning 
of Phase Ill, represents the board's considered belief that the officers 
are listed, top to bottom, in order of quality and potential for future 
service. The "best qualified" line represents the number of officers 
authorized for promotion. For example, if one hundred officers are 
in the zone and only fifty promotions are authorized, the best 
quahfied line will be drawn under the name of the fiftieth officer 
on the OML. If, after drawing the best qualified h e ,  the goals for 
minority or women officers are not met, the "iowest" nonminority 
above the best qualified line will be replaced with the "highest" 
mmonty under the line. This process will continue until all the 
various categories of minority and women officers are fiiied or the 
board determines that the goals should not be met in a particular 
case This is possible if insufficient numben of minority or women 
officers exist to choose from or if the quality of the remaining of- 
ficers is so low that it would not be in the Army's best interests to 
select them over the best quaiifled nonminolity officers. 

Over approxlmateiy the iast twelvemonth period. thirty-four of- 
ficer promotion boards have been held Armywide. Only one board 
has failed to meet the goals given it for minority and women of. 
ficers.'3 Currently, the Army's policy 1s that the OML created at  the 
beginning of Phase 111 of the promotion process be destroyed pnor 
to release of the OML that has been "adjusted" for consistency with 
the minority and female goals. KO official records are kept of which 

"Id at enclosure 2. p 6. 
"Id 
"See Informatmn. dupra note 67 
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nonminority officers were "bumped" from the OML to promote 
minonty ~ff ice lr . '~  The mere iacr that a particular number or percen- 
tage of mmonty officers were promoted, by Itself, ma) not be 
evidence of reverse discrimination. Nevertheless, the fact that the 
only hard evidence is destroyed intentionally could lead to the con- 
clusion that some changes were made 

Before May 1988. a slightly different system was used Instead of 
a goal for minority and female officers identical to the "expected 
number," a wmdou or range was used to identify that minimum or 
maximum percentage variation from the expected number that 
would be considered satisfactory The purpose was to help minorit? 
officers overcome the perceived institutional or personal discrimma- 
tmn to which they ma) h s e  been subjected. A reaiea of the varia- 
tions from the expected number resulted m the then Assistant 
Secretary of the Arm> for llanpoher and Reserve Affairs concluding 
that these variations were too great The present System mas 
developed specifically to produce a more exact match between pro- 
motions and the percentage of minaricy and women officers m the 
genera1 pool.'j 

VI. ARMY AFFIRMATIVE ACTION STRICTLY 
SCRUTINIZED 

If the affirmatme action aspect of the Army's promotion system 
is challenged, a federal court likely would find it unacceptable In 
light of Croson The Army has failed to articulate compelhng govern 
ment interests justifying such a q s t e m  and has not sufficiently 
tailored the program to amid over-mc1usiveness. 

A .  WHAT GOVERNMENT INTERESTS DOES 
THE ARMY CITE IN SUPPORT OF ITS 
EXTENSIVE AFFIRMATIVE ACTION/ 
EQUAL OPPORTUNITY PROGRAMS? 76 

First, DOD Directive 1380.2 States that discrimination LS contrary 
to good order and discipline and 1s counterproductive to combar 
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readiness. Second, the guidance given to the board memben places 
importance on these concerns because, if appropriately addressed, 
the general population will have a perception of equal opportunity 
within the Army Related to this last factor is the apparent assump- 
tion that selectees will be afforded opportunities for career promes- 
sion that would not otherwise exist." 

These and other expressed reasons within the DOD Directive do 
not rise to the level of urgency required by the Court in Croson 
Under that hoidmg a specific showlng of present dmnmhation must 
be made to justify unequal The Army's reliance on the 
possibility of past institutional discrimination LS msufficient. The key 
rationale in the quoted guidance from the Memorandum gwen to the 
promotion boards 1s that "penonal and institutional discrimination 
may have operated to the disadvantage of minority and female of- 
ficen. Such discrimination may have manifested itself in dispropor- 
tionately lower evaluation reports, assignments of lessor importance 
or responsibility, etc.. . The Army is basing its affirmative action 
program on the apparently unsupported assumption that discrimina- 
tion might have affected some unspecified minority officen' careen 
advenely 

Additionally, no evidence e m t s  that the Army's affirmative action 
plan is attempting to remedy presently existing discnmmation in the 
Army. The Crason Court emphasized that one government unit no 
longer can extrapolate discrimination from the society in general or 
from some other institution as ajustlfication for unequal treatment.8o 

Moreover, there 1s no showing anywhere in the documents eom- 
prising the Army affirmative action policy that there is a nexus bet- 
ween axv past discrimination and the dispality between the "ex- 
pected number" and the actual percentage of minority or women 
offieen promoted. The Croson Court has heid that the mere recita- 
tion of percentages is insufficient and may itself be unconstitutional 
discrimmation The Army's complete and unquestioning reliance 
on the concept of the "expected number" puts the program on 
untenable legal ground. 

"See Memorandum, "pia note 70, ai Enclosure 2 
"Crosan 108 s ct at 721 
"Ser Memomdum,  mpia note 70 sf 6 
"cromn, 108 s Cf at 723 
"Id at 722 
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B. HAS THE ARMY ADEQUATELY TAILORED 
ITS AFFIRMATIVE ACTION PROGRAM? 

The Croson Court heid that once discmination has been remedied 
there is no longer a justification for unequal treatment The Army 
focuses on maintaining a fued percentage of minority and women 
officers instead of concentrating on the existence of individual 
discrimination. As a result, it is impassible to say when the problem 
has been corrected. Because the Army 1s committed to a percentage 
that may be affected by many influences beyond discrimination, and 
because the Army's emphasis is as much on mamtaming as it 13 on 
achieving the expected number, the program has no foreseeable 
end.81 

Croson raised the issue of discrimination against sectom of the 
workforce possesang special quaiificat~ons.~~ The Army assumes that 
minority members are fungible in terms of discrimination and that 
discrimination 1s pervasive across geographic as well as economic 
lines. The question the A m y  must now address is how to demonstrate 
that an individual currently IS suffering discrimination in the Medical 
Corps, the Dental Corps, or the Judge Advocate General's Corps. It 
will be problematic, a t  best, to show how a senior field grade officer 
possessing certain professional skiiis has been the victim of past 
discnmmatmn, much less ongoing prejudice. 

The Army cannot argue that such individual scrutiny IS too time- 
consuming, inconvenient, or expensive. The Court has shown littie 
sympathy for bureaucratic burdens when balancing the requirements 
for equal protection 84 

Similarly, the various minority categories that the A m v  has singled 
out for special treatment are overbroad. Clearly, there are minorities 
and women who have not been the victims of discnmmatmn either 
by society or the Army. The Court will require that affirmative ac- 
tion programs be tailored sufficiently to avoid creating beneficiaries 
who have not themselves been victims of Also, the 
Army progam IS tailored mufficiently because there LS no evidence 
supporting the Army's p o k y  of using the "expected number" across 
the board for all minority groups and women. Some attempt must 
be made m affirmative action programs to distinguish the need for 
relief and the scape of the problem. 

39D.4 Pam 600-26. para 3 P(b)fSIfhl 
'V~rason, 108 S C t  at 725 
b6M BI 728 
D31d at 728 
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Additionally, the Army has a t  its disposal a series of race-neutral 
alternatives that the Court will require It to use before authorizing 
unequal treatment.88 A victim of discrimination may now petition 
for relief through several Army  channel^.^' 

Finaiiy, the n@d percentage goal embodied in the concept of the 
expected number cannot fairly be characterized as anything other 
than a quota. Every level of command guidance emphasizes the im- 
portance of meeting and maintaining these goals. The fact that they 
have been adhered to rigidly by virtually every board over the last 
twelve months belies the claim that these percentages are mere 
guidelines or one of several facton that board members may or may 
not consider a t  their option. No practical distinction exists between 
the percentage set-aside in the Croson case and the Army's attempt 
to Set aside a percentage of promotion slots for virtually the same 
minority groups. Given the powerful language used by the Court in 
condemning quotas in any form, it seems unlikely that the Army's 
policy could be seen as anything but a quota. A reviewing court Uely 
would Ignore the Army's charactenzation of this system to the 
contrary. 

VII. CONCLUSION 
Ironically, the Army's success in overcoming both mstitutionai and 

personal discrimination has made affirmative action programs 
superfluous. As we approach the 100th anniversary of Justice 
Harlan's great dissent m Plessy 2) Fwgmson, perhaps it is time to 
recognize that, while we do not yet have a color-blind constitution, 
it is time for a colwblind Army. This will not be a politically easy 
lswe to resolve, but the current guidance from the Supreme Court 
is clear. The Army lmmediateiy should remew the existing affmative 
action programs in light of Cmson and dismantle those aspects of 
these programs that cannot be justified on the basis of presently ex- 
ist% individual discmination. And we should do so w t h  somethmg 
much greater than all deliberate speed. 

"Id.  ai 729 
'"EO , Unifarm Code of Military Justice art 138, IOU 8.C 5 838 (1882). Army Board 

for Correction of Mllitaw Recorda (ABCMR) IO U S  C 5 1652 (1982) 
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GUIDE TO THE RULES OF PRACTICE AND 
PROCEDURE OF THE UNITED STATES 

COURT OF MILITARY APPEALS 

INTRODUCTION 
Article 144 of the Uniform Code of Military Justice authorizes the 

United States Court of Military Appeals to "prescribe 11s own rules 
of procedure and determine the number of judges required to  con- 
stitute a quarum" 10 U.S.C.A. § g44 (West Supp. 1990). As a court 
established by Congress (under Article I of the Constitution), the 
Court a$o has power to make 'rules for the conduct of [its] busmess." 
28 U S  C A. 5 2071(a) (West Supp 1990). as amended by Judicial Im- 
provements and Access to Justice Act, § 403(a)(l), Pub. L. No. 
100-702, 102 Stat 4642, 4660. Specific power to make rules for the 
use and conduct of senior judges was conferred on the Court in 1989. 
UChU art. 142(e)(6), 10 U S.C.A. 5 942(e)(6) (W-eiest Supp. 1990). 

The Court's first rules were issued on July 11, 1951. 16 Fed. Reg. 
7279 (1561); see 1961 C.M.A Ann Rep 50 (1962); see also 16 Fed 
Reg 10159(1961) Thesewere revised onMarch 1, 1552, 17 Fed. Reg. 
2046 (19521, December 1, 1962, 17 Fed Reg. 11196 (1952). May 31, 
1953, 1 U.S.C.M.A. xix, 18 Fed Reg 3634 (19531, January 1, 1959, 
January 1, 1962, 1962 C.M A. Ann. Rep. 67 (1963), 40 C.1l.R. xvii, 
August 11. 1975.3 hlLR2586119761. November3. 1976 3 MLR2687. 
Koiember 18, 1975, 3 MLR 2688; May 18, 1977, 3 W.J. 1 8 c ~ 6  HLR 
4501: June 27, 1977, 3 M.J. XCIII, 4 MLR 4501, see "1977 C.H.A. 
Ann. Rep 3 (19781, February 27, 1980, 8 M.J. 274, 8 MLR 1013; 
September 23, 1981, 12 M.J. 72: January 29, 1982, 12 M.J. 411: 
December 20, 1982, 15 M J. 79: July 1, 1983. 15 M.J. CXV 10 U.S.C A 

' 

foll. 5 86i  (West 1983), Juiy 19, 1984; October 1, 1987, July 16, 1890 
effective August 16, 1990, and September 29, 1990, effective October 
1, 1990. The 1983 changes are, at this wntmg, the latest comprehen- 
sive revision of the rules 

The Court pubiishes its rules in pamphlet form from time to  time 
These are available free of charge from the Clerk. In addition, 
changes to the rules are published in the Milzlary Justice Reporter 
In 1959 the Court Stopped publishing its rules in the Federal RegisW, 
24 Fed. Reg. 474 (1969) (deleting chapter from 32 C.F.R.), although 
it has published notice of recent proposed rules changes ~n that 
medium 65 Fed Reg. 34048 (1990); 64 Fed. Reg. 20631 (1989). The 
Judge Advocates General's joint rules for the Courts of Military 
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Review continue to appear in the Code af Federal Regulations. 32 
C.FR. PI. 150 (1990) 

Despite-or perhaps because of-the fact that the rules have been 
part of the legal scenery for nearly forty years, they have received 
remarkabiy little attention in the professional literature on military 
justice. Useful ~ o u r c e ~  such as H. Moyer, Justice and the Military 
(IQiZ), W &cock & S Wurfel, Military Law L k d w  the chzforrn Code 
ofMtlitary Justice (1972 reprint), L. Tillotson, Indez-Digest and An- 
notations to the Uniform Code4f.nzlitaryJwtice(4th ed 1956) R 
Tedrow, Annotated andagesled Opinionsof the L'nsted States Court 
of Milzlary Appeais (1967) (which had numerous references to 
unreported actions); R Everett, Military Justice In the A m d  Forces 
of the L'nited States (1956), and B. Feid, A Manual of Courts Martial 
Pmctice and Appeal (1957). included valuable material on the ap- 
pellate process, but are now quite dated. The excellent and other- 
wise thorough newer treatises, such as D. Schiueter. Military 
Cnrninal Justice. Practice and Aocedure (2d ed 1987 &Cum. Supp. 
1990). gwe short shrift to this dimension of the military justice 
system. This in itself IS neither surprising nor inappropriate After 
all, procedural rulings are not where one ordinarily looks to learn 
either the "nuts and bolts" of trial practice OT the jurisprudence- 
the great themes that shape the law 

In the case of the Court of Military Appeals, however, the resoiu- 
tion of procedural issues can be an unexpectediS useful prism 
through which to examine the pertinent instmtionai relationships. 
Those relationships are of special interest because of the Court's 
unique responsibilities. not merely as a dispenser of appellate justice. 
but also as an embodiment of civilian control of the military If there 
are themes to be discerned from a study of the Court's rules and man- 
ner of conducting its business, they can be distilled into the follow 
m g  broad propositions 

First, questions about the availability of review w l i  be resolved 
m favor of finding, exercismg, and preserving the Court's junsdic- 
tmn, if far11 arguable This principle IS apparent in the Court's ex- 
pansive approach t o  its power under the All Writs Act. 28 U S.C § 
166i(a) (1988), as well as in a variety of otherjurisdictmnai and pro- 
cedural rulings The overail effect of these rulings has been the crea- 
tion of an elaborate network of avenues-not all of equally firm 
sratutory pedigree-by which as jurisdiction may be invoked. Other 
federal courts labor under a presumption against jurisdiction; sub- 
ject matter juriediction affirmatively must be shown E g  , l l~mer  
w Bank of.Vo:orth Amerrca. 4 U S .  ( 4  Dall ) 8,  10 (1799), C.FTC u 
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N&m, 738 F2d 4 8 7 , 4 9 2  & n.9 (D C. Cir 1984) .  Animated by the goal 
of maximizing civilian review, the Court of Nditary Appeals has at 
times seemed to indulge nearly the opposite presumption. This f in t  
principle also is reflected in the steps the Court has taken to ensure 
that access to it 1s not thwarted by actions of military commanders 
and subordinate tribunals that reduce sentences below the statutoly 
jurisdictional threshold and in the Court's hostility to pretrial 
agreements that preclude appellate review. 

Second, doubts as to whether an accused desires to invoke the 
Court's jurisdiction will be resolved in the accused's favor. This policy 
IS manifest In the Court's unwillingness to treat time limits as jurisdic- 
tional or to reject petitions for grant of review for erron of form or 
even for compliance with what one would have thought was the con- 
gresaonal demand that the petitioner identify errors showing good 
cause for a grant of review under Article 67(a)(3). The foundation 
for this policy is the view that, unhke appellate review of other 
federal cnminal convictions, review of courts-martial by the Court 
of Military Appeals vindicates the distinct constitutional objective 
of providing civilian overnight of the military. This may explain pro- 
cedural rulings such as those which require the abatement of pro- 
ceedings and the dismissal of charges whenever an accused has, by 
dying before final disposition of a case or expiration of the time for 
seeking review, not had the benefit of review by the Court 

Third, the Court will, subject to statutory limits, err an the side 
of generosity in its efforts to achieve substantial justice and protect 
the accused from potential lapses on the part of military or civilian 
defense counsel, even where punuit of these goals has the effect 
of setting the Court apart from the approach of other appellate 
courts. This theme is apparent in a reluctance to invoke the doctrine 
of waiver and in the proposition that the Court's power of review 
will not be confined to the issues framed by the parties. More than 
any other aspect of its procedural tradition, the practice of specify- 
ing issues not asserted by either party under clrcumstanees that can- 
not fairly be considered an exercise of the power to correct plain er- 
ror, sets it apart from other federal courts of appeals. The specifica- 
tion of issues not assigned by an appellant or certified by a Judge 
Advocate General subordinates the conventional doctrine of waiver 
to the interest in treating like cases in like fashion by affording 
"trailer" case litigants the benefit of rulings in lead cases, even If 
they have not raised the issue in question 

Fourth, the Court encourages the penanal involvement of the ac- 
cused in the pursuit of appellate remedies, in an effort to overcome 
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the practical dlfficulties arising from its worldwide tenitarid junsdic- 
tion and the fact that appellate defense counsel are unlikely ever 
to meet their clients. Appellate defense counsel necessarily consult 
by mail and telephone with their clients, but face-to-face meetings 
are rare. An example of the Court's desire to encourage personal in- 
volvement of the accused is its insistence that counsel at least Iden- 
tify issues the accused believes may be mentonous and not withdraw 
untimel) petitions for review without The client's consent. Similar- 
ly, m the limited category of cases with respect to which the Court 
exercised its power to establish a procedure for constructive sen ice 
of Court of Nilitary Review decisions, It made It clear that construc- 
tive notice was to be employed only as a last resort, and even then 
it required three separate methods for achieving constructive notice 

Fifth, the Court makes a special effort to involve the private bar 
and other interests outside the military community in order to temper 
the tendency to insularity that is inherent in the institutional set- 
ting in which the Court performs its functions This 1s apparent In 
its reliance an a Rules Advisory Committee that includes anl ian and 
military members, its use of a civilian Court Committee for longer- 
range institutional assessments. its hospitable attitude toward omici 
N ~ M .  and its recent conduct of hearingr at civhan law schools awq 
from Washington as part of a public awareness project known as Proj- 
ect Outreach 

Themes such as these manifest themselves from time to time in 
cazes decided on full opinion, but to a considerable extent they can 
be discerned only through study of the memorandum ordem reported 
m the Court's Daily Journal or other sources such as the Court's 
annual reports or congressional testimony. The task of understan- 
ding the Court's institutional philosophy IS aided when its decisions 
refer ~n haec uerba to the rules But even the relatively fen express 
references are typicall) conclusory. As was observed in the f m t  edi- 
tion of this Guide over a decade ago. the rules, citations to w h r h  
are collected in Shepard's Mtlztory Justice Citatiom, rarely have 
been determinaiive of the outcome of a case. Stili, they are likely 
to play an increasing role in the appellate process 

The militaryjustice system has long Since come of age As Judge 
Kenneth F Ripple has observed. "A new maturity has come to 
military law." Ripple. Foreword, D Schiueter, supra, at x x i ~ i .  After 
forty years It 1s not surprising that a good deal of lore has grown up 
around the highest court af the jurisdiction. This body of ac- 
cumulated learning represents a substantial gloss on the black let- 
ter rules Numerous other courts and those who study them h a e  

176 



19911 COMA RULES 

concluded that the judicial process is served by organizing this kind 
of lore and serving it up in a fashion that makes it more usefui to  
the practitioner than reiying solely on the skeletal provisions of pro- 
cedural rules. E.g., R. Stern, E.  Gressman & S. Shapiro, Supreme 
Court Pmctice (6th ed. 1986); U.S. Claims Court Bar Ass'n, The 
United States Claims Court: ALkskbook forPmctitioners(D. Cohen 
ed. 1987); D.C. Cir., Handbook @Practice and I n t m l  Procedures 
(1987); Fed. Cir., Rules ofPractice Before the LIS. Court ofAppeals 
for the Federal Circuit (1990) (including Practice Notes and Gmde 
for Pro Se Petitioners and Appellants); Proctitionerk Handbookfor 
Appeals to the LIS. Court of Appealsfor the Seventh Circuit (1984); 
Proetit iow's aide to the LIS, Court of Appeals far the l h t h  Cir- 
cuit (2d ed. 1981); D.D.C., Supplemelu to the Local Civil Rules: A 
Pmctical h i d e  to Civil operations in the Clerk's Oflice (Aug. 1989); 
Ff. 28 U.S C 5 2077(a) (1988) (requiring courts of appeals to publish 
rules for the conduct of business, including operating procedures). 
So too, the cause of appeilate military justice wiii be benefited if, 
rather than being the special preserve of a select few, this gloss can 
be organized and made available to a somewhat larger, if still hmded, 
audience in a user-friendly way. 

Doing so will serve three purposes. First, it will reduce the loss of 
continuty of procedural learning, which 1s a perpetual danger @"en 
the turnover of penonnei in the appellate government and defense 
divisions of the Offices of the Judge Advocates General, and the fact 
that appellate procedural issues often do not lend themselves to con- 
ventional research using West's Military Justice LXgest because the 
memorandum actions in which such issues typically figure are not 
digested. Both counsel and the Court will be aided if counsel can 
avoid procedural missteps. 

Second, it will aid military practitionen rn the field m framing tiiai 
strategies and extraordinary writ efforts by providing them with a 
firmer understanding of the rules of the road at the highest court. 
Many tnai practitioners in the military justice system may assume 
that their need for specialized learning in the ways of the Court of 
Military Appeais 1s quite limited The Court's expaneve view of its 
extraordinary writ powers, however, means that trial-level counsei- 
either prosecution or defense-cannot permit themselves to remain 
unfamiliar with the intricacies of the appellate process. When the 
need arises for an Article 62 appeal or an extraordmsry writ, time 
may not permit a ''crash" course from fellow officers assigned to the 
appellate division. 

Third, it wiii facilitate effective participation by civilian counsel 
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both at trial and on appeal, because such counsel are unlikely to have 
the kind of personal experience with the appellate military justice 
process that a uniformed lawyer can expect to have as a result of 
normal career opportunities. By reducing the impression that the 
system is fundamentally arcane and inaccessible, this Guide will, it 
1s hoped, Lncrease the frequency of civilian practitioner involvement 
in courts-martial and thereby perhaps encourage the free flow of 
ideas and innovation between the military and civilian systems of 
criminal law. Both systems can benefit from such interaction See 
generally Fidell, ",fa Tree Falls in the Foest  . ".Publication and 
Dzgesting Policies and the Potential Contrihtion of."lilitary Courts 
Io A m a e a n  Law,, 32 JAG J 1 (1982) 

In early 1989, the Court Committee referred to above claimed that 
"[bloth the Court and the system are now recognized as ieatimate 
and vital elements of Amencan jurisprudence by the civilian bench 
and bar," Presentation of Couvt Committee Report, 28 M.J. 99, 100 
(1989). Regrettably. It must be said that that encouraging appraisal 
is premature, the work IS far advanced but not yet done. Many in 
the cinhan bench and bar remain unimpressed by the Court and the 
system aver which it presides. "Unfortunately, neither the legal pro- 
fession nor the general public Seem to  have much understanding of 
the military justice system or awareness of the role of the Court of 
Milicary Appeals." Everett, % United States Court sfMil i tory A p  
peals: .Vew Issues, New Initiatives, 36 Fed B. News & J 182, 184 
(1989) Formany, military justice remains "a weil-hidden cul-de-sac 
of American law-" Bruton. BaokRmim,  123 U. Pa L Rev. 1482. 1506 
(1975). 

This condition IS likely to persist, despite the progress made to date 
and continuing outreach efforts. so long as only a microscopic frac- 
tion of the American legal community has any current personal in- 
volvement with military~ustice. May this Guide help to hasten the 
day when the Court Committee's assessment commands universal 
agreement 

Such are the goals of this second edition. F'enodic remsions are con- 
templated in order to maintain the Guide's usefulness Reiatwely httle 
has been retamed intact from the first edition and the 1980 suppie- 
ment Matters of purely historical or essentially academic interest 
have been kept to a minimum. The effort throughout LS to meet the 
practical needs of counsel and othen who work with the rules, while 
remaining alert to major themes and areas of potential improvement 
Suggestions from readers will be received gmtefully. Suggestions for 

178 



1991) COMA RULES 

changes in the rules should be addressed to the Clerk of the Court 
in accordance with Rule 45. 

This edition reflects developments through October 31, 1990 

THE ANNOTATED RULES 
The official text of the rules appears in bold type. Comments 

prepared by the Court's Rules Advisory Committee in connection 
with the proposed vemm of the 1983 comprehensive revision and 
other changes are headed "Rules Advisory Committee Comment." 
The Committee's commentary, which is reproduced here with the 
Court's permission, is not approved by the judges, and accordingly 
does not necessalily represent the views of the Court. Minor changes 
have been made to the commentary to reflect changes between the 
mles as proposed and as approved by the Court Portions of the cam- 
mentary that relate to matters that do not appear m the promulgated 
text of rules changes have been omitted. The flninai numbering of most 
of the 1983 rules was different from that employed ~n the commen- 
tary and in a few instances statutory cross-references have been 
rendered obsolete by subsequent legslation. Corrected and updated 
references have been inserted. Notes by the author are headed 
"Discussion." They have no ofiiciai sanction 

GENERAL 
Rule 1 .  Name 

Section 941 of Title 10, United States Code, provides that the 
name of the Court is the "United States Court of Military Ap- 
peals." 

RULES ADVISORY COMMITTEE COMMENT 
This rule is unchanged from that contained in the Rules of Prac- 

tice and Procedure effective July 1, 1977 defining the name of the 
Court in accordance with 10 U SC 5 941 

DISCUSSION 
The Court was styled simply the "Court of Military Appeals" when 

the Code was enacted it helped itself to the fuller titie by rule, see 
1962 Rule 1, and m 1968 Congress followed suit by adding the wards 
"United States." Pub. L No. 90-340, 5 1, 82 Stat. 178 (1968). The 
more formal name underscores the fact that the Court is an indepen- 
dent judicial tribunal, see S. Rep. No. 98-53, 98th Cong , 1st Sess. 9 
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(1983). rather than merelg an adminiitratire appendage of the 
Department of Defense A second sentence. stating that the Court 
"is a separate judicial entity," had been adopted by the Court in a 
1977 rules change The language was superfluous, cf Shakespeare. 
Hamla act 111, sc 2,  line 243, and was remmed sin years later  con^ 
gress expressly provided that the Court 1s a court of record in 1989 
UCMJ Art 141, 10 U S  C A 5 941 (West Supp. 1990), although this 
was prenously understood to be the case in any eient  For example. 
the judges occasmnally solemnized marriages which. under the 
District af Columbia Code. requires ajudge to be ajudge of a Court 
of record. D.C Code 5 30-106(b) (1981 ed.) See Discussion of Rule 6 

The Court is by statute located in the Department of Defense for 
administrative purposes only. UChlJ An.  141, 10 U S.C.A. 5 941 (Wevest 
Supp 1990). and Congress has repeatedly made it clear that I t  in- 
tends the Court to be free from "control and influence" a i  the 
Department S Rep No 95-1264. 95th Cong .2d Sess. 112-13 (1978) 
see also H.R. Conf. Rep No 101-931. IOlst Cong , 1st Sess 657 (1989). 
S. Rep. 101.81, 10lst Cong., 1st Sess. 171 (1989); S Rep 100-326. 100th 
Cong., 2d Sess. 13i (1988); S. Rep. 98-53. 98th Cong.. 1st Sess 9 (1983) 
H R. Rep. 98-549. 98th Cong.. 1st Sers. 16 (1983); Muundy I 

Weinberger, 654 F Supp. 811 820-24 (D DC 1982) me relationship 
between the Court and the Department was explored by the Court 
of Military Appeals' 'Court Commntee." reestablishment of which 
was announced at 25 \I J 154 (C I1.A 1987) See also 25 M.J. xcix 
(C J1.A. 198i): 2 C S1.A Ann Rep 16 (1964) (noting initial  appoint^ 
ment of committee); 1961 C M A Ann Rep 63 (1962) (committee 
meetings suspended after 1956 due, inter aha ,  to congressional 
failure to act on earlier recommendations). The Court Commntee's 
Januarg 27, 1989 report recommended that the Code be amended 
'to effect a greater io@stical and administrative separation betneen 

the Department of Defense and the Court" Presentation of Court 
CommitteeRpport. 28 !vf J 99. 101 (1989), see a k o  17 MLR 1024-26 
For a general summary of the eiolution of the Court's institutional 
role see Everett, Justice i,i Lk&%,?n, 26 Judges' J.. So 4, 29 (1987) 
A useful history appears in Hanlon. Ten-Year Chmnology ofthe CS 
Court of .Milrtavy Appeals 1961 C 41.A. Ann. Rep 47 (1962) 

"Through Its decisions, the Court has a significant impact on the 
state of discipline m the armed forces, mihtar) readiness. and the 
rights of servicemembers The Court plays an indispensable role in 
promoting public confidence in the militaryjustice system." S Rep. 
So. 101.81, lOlst Cong , 1st Sess. 171 (1989) 
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Rule 2. Seal 

The official seal of the Court is as fallows: 

In front of a silver sword, point up, a gold and silver balance sup- 
porting B palr of sllver scales, encircled by an open wreath of 
oak leaves, p e e n  with gold mom; all on a greyblue background 
and within a dark blue band edged in gold and inscribed 
"UNITED STATES COURT OF MILITARY APPEALS" in gold let- 
ters. (E.O. 10295, September 28,1951, 16 Fed. Reg. 10011; 3 CFR 
SUPP.) 

RULES ADVISORY COMMITTEE COMMENT 
The rule prescribing the seal of the Court established by Executive 

Order 10206, September 28, 1061, 1s unchanged 

DISCUSSION 
President Truman's Executive Order approved a design that the 

judges had themselves recommended. Exec Order ?lo 10206, 16 Fed 
Reg. 10011 (1051), 3 C.PR , 1940-63 Camp., 825 ( 1); See also 16 Fed 
Reg. 10150 (1061) (C M.A.R. 2). 

Rule 3. Oath of Judges 
Before undertaking the performance of t he  duties of his af- 

fice, each Judge appointed to  this Court shall take the oath or 
affirmation prescribed in Section 453 of Title 28. United States 
Code. 

RULES ADVISORY COMMITTEE COMMENT 
Rule 3 was added as part of the 1083 revision. 

Rule 3A. Senior Judges 
(a) With the  Senior Judge's consent, and a t  the request of the 

Chief Judge, a Senior Judge may perform judicial duties with 
the Court if an active Judge of the Court is disabled or has re- 
cused himself or if there is B vacancy in any active judgeship 
on the Court. For the periods of time when performing judicial 
duties with the Court, a Senior Judge shall receive the same pay, 
per diem, and travel allowances BS an active Judge: and the 
receipt of pay shall be in lieu of receipt of retired pay or annui- 
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t y  with respect to  these same periods. The periods of perfor- 
mance of judicial duties by a Senior Judge shall be certified by 
the Chief Judge and recorded by the Clerk of Court. The Clerk 
of Court shall notify the appropriate official to  make timely 
payments of pay and allowances with respect to periods of time 
when B Senior Judge is performing judicial duties with the Court 
and shall notify the Department of Defense Military Retirement 
Fund to make appropriate adjustments in the Senior Judge’s 
retired pay or annuity. See Article 142(e)(2), Uniform Code o f  
Military Justice, 10 USC 5 942(e)(2). 

(b) In addition to the performance of judicial duties with the 
Court, B Senior Judge may, a t  the request of the Chief Judge and 
with the Senior Judge’s consent, perform such other duties 8s 
the Chief Judge may request or the Court may direct. Such other 
duties may include, but are not limited to, service as B special 
master or 8s an adviser on Court operations, admlnistration, and 
rules; representation of the Court a t  conferences, seminars, com- 
mittee meetings or other official or professional functions; coor- 
dination of or assistance with conferences being conducted by 
the Court; and assistance in compilation of history or achieves 
of the  Court. A senior Judge shall not receive pay for the per- 
formance of such other duties with the Court but may be paid 
per diem and t r w e l  allowance to reimburse expenses incurred 
by the Senior Judge while performing such duties. 

(c) Whether in the performance of judicial duties or other 
duties, a Senior Judge shall be provided such administrative and 
secretarial assistance, office space. and access to  the Court- 
house, other public buildings, court files, and related informa- 
tion, as the Chief Judge considers appropriate for the perfor- 
mance of those duties by the Senior Judge. 

(d) The titie of Senior Judge may not be used in any way for 
personal gain or in connection with any business activity, sdver- 
tisement, or solicitation of funds. However, the title of a Senior 
Judge may be referred to in any professional biography or listing 
and may be used in connection with any judicial or other duties 
that the Chief Judge requests the Senior Judge to perform. 

(e) 30 Senior Judge of the Court may engage in the practice 
of law in connection with any matter that involves an investiga- 
tion or trial fa r  any matter arising under the Uniform Code of 
Military Justice or appellate review of any court-martial pra- 
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ceeding by a Court of Military Review, the United States Court 
of Military Appeals, or the Supreme Court of the United States. 

( f )  These rules shall apply to "senior judges" as defined by Ar- 
ticle 142(e)(l), UCMJ, 10 U.S.C. 5 942(e)(l), and are promulgated 
pursuant to  Article 142(e)(5), UCMJ, 10 USC 5 942(e)(5). 

DISCUSSION 
Before Congress made it official in 1989, see UCMJ Art. 142(e)(5), 

10 U.S.C A.  5 945(e)(5) (West Supp 1990), the Court neYer exercised 
the power it had long claimed to have to provide by rule for the use 
of senior judges, H R. Rep. No. 1480, 90th Cong., 2d Sess. 5 (1968) 
(statement of Kiiday, J., also suggesting that the chief judge could 
take such action "under his responsibility for the administration of 
the court"), although the absence of formal rules had not prevented 
it from relying an senior Judges where necessary Rules were finally 
proposed after Congess acted, 55 Fed. Reg. 34048 (1990), and prom. 
uigated as Rule 3A m tlme for the retirement of Chief Judge Everett, 
who immediately commenced sewice as a senior judge, since neither 
his seat nor the two seats that had been added as of October 1, 1990 
had been filled. KO advene comments were receiised in response to 
the Court's Federal Register notice The "other duties" authorized 
by Rule 3A(b) are not reflected in Article 142(eX2), which refen only 
to the performance of "judicial" duties It is presumably for this rea- 
son that time spent on such duties LS compensated. under the last 
sentence of Rule 3A(b), only through per diem and reimbursement 
of expenses, rather than Statutory pay. Article 142(e)(3) also 
authonzes office space and staff assistance only in respect of 
'>judicial" duties, but Rule 3A(c) coven both '3judsial" and "other" 
duties. 

Rule 4.  Jurisdiction 
(a) The jurisdiction of the Court is as fallows: 

(1) Death sentences. Cases in which the  sentence, as affirmed 
by a Court of Military Review, extends to death. See Rule 18(a)(3); 

(2) Certified by B Judge Advocate General. Cases reviewed by 
a Court of Military Review, including decisions on appeal by the 
United States under Article 62, Unlform Code of Military Justice 
(UCMJ), 10 U.S.C. 5862, or on application for extraordinary relief 
filed therein, which a Judge Advocate General forwards by cer- 
tificate for review to the Court. See Rule lS(a)(Z); 
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(3) Petltions by the accused. Cases reviewed by a Court of 
Military Review, including decisions on appeal by the United 
States under Article 62, UCMJ. 10 U.S.C. $862, in which. upon 
petition of the accused and on good cause shown, the Court has 
granted review. See Rule 18(a)(l). 

@) Extraordinary Writs. 

(1) Court may, in i ts  discretion, entertain petitions for ex- 
traordinary relief including, but not limited to, writs of man- 
damus, writs of prohibition, writs of habeas corpus, and writs 
of error c o r m  nobis. See 28 U.S.C. §1661(a) and Rules lS@), 
27(a), and 28. 

(2) The Court may also, in i ts  discretion, entertain a writ  ap- 
p e d  petition to  review a decision of a Court of Military Review 
on a petition for extraordinary relief. See Rules 1 8 M 4 ) ,  2 7 M  
and 28. 

(e) Rules Not to Affect Jurisdiction. 

These Rules shall not be construed to  extend or to limit the 
Jurisdiction of the United States Court of Military Appeals as 
establlshed by law. 

RULES ADVISORY COMMITTEE COMMENT 
Rule 4(a)(2) was revised to recognize the authority of the Court 

to consider cases certified by a Judge Advocate General of a Court 
of Military Review decision on an apphcation for extraordinary relief 
Thus, it provides procedurally for the jurisdiction recognized by the 
Court in (hzted States II Redding, 11 M J 100, 9 MLR 2502 (C M A 
1981). 

Rule 4(b)(2) has been revised to authorize the Court to entertain 
a petition filed not only by or on behalf of an accused, but by other 
persons subject to the Uniform Code or by the United States or its 
agencies. The revision of the rule provides for situations such as that 
m United States u. Caprio, 12 M J 30, 9 MLR 2821 (C M A 1981). 
where B penon, other than the accused or the United States. may 
have a legitimate claim far review of a Court of Military Review deci- 
sion on a petition for extraordinary relief 
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DISCUSSION 
Rule 4(a)(l) was amended effective August 1, 1984 by deleting 

reference to cmes affecting general or flag officen, BS Con5ess 
repealed the special review provision for Such officen in the Military 
Justice Act of 1983. Pub. L. No. 98- 209, 5 7(d), 97 Stat. 1402. The 
f in t  paragraph of the form set out in Rule 23(a) was similarly 
modified. Rule changes that took effect on October 1, 1987 modified 
Rule 4(a)(2)-(3) to include the references to decisions on appeal by 
the United States under Article 62, IO U.S.C. 5 862 (1988). 

The Court has junsdiction only if the Court of Military Review has 
acted finally with respect to both the findrngs and the sentence. E.Q., 
United States u. Young, 14 M.J. 233 (C.M.A. 1982) (mem.); United 
S t a t e s l ; L e f f ~ , 4 U . S . C . M A . 5 8 5 , 1 6 C . M . R .  169(1954);UnitedStates 
u. Best, 4 U.S.C.M.A. 581, 16 C.M.R. 155 (1964); see also Discussion 
of Rule 19 (noting dismissal of premature petitions). If it is unclear 
whether the lower court has determined the factual sufficiency of 
the evidence as well as its legal sufficiency, the ease 1s remanded. 
United States 2. W m ,  25 M.J. 324,325,16 MLR 2093 (C.M.A. 1987). 

The Court'sjurisdiction in petition cases depends on the sentence 
approved by the convening authority, not the sentence as acted on 
by the Court of Military Review. Thus, a Court of Military Review 
cannot thwart Court of Military Appeals review by reducing the 
sentence below the statutory junsdictionai threshold. United States 
v Bullington, 13 41.5. 184, lOMLR2662(C.M.A. 1982); LTnitedStates 
2: Reid, 12 U.S.C.M.A. 497, 31 C.M.R. 83, 86-87 (1961); @ Jones L' 
lgnatius,  18 U S.C.M.A. 7, 39 C.M.R. 7 (1968) (extraordinary relief 
granted where illegal commutation of bad conduct discharge 
thwarted appellate review). Similarly, a subjurisdictianal result an 
remand from a Court of Military Review does not prevent the case 
from returning to that court rather than simply being reviewed in 
the Office of the Judge Advocate General under Article 69. 
Boudreawv. %S. Navy-Marine Corps Court qfMilitary Reuieur, 28 
M.J. 181, 17MLR2348(C.M.A. 1989);@ UnitadStatesv Wilson,20 
M.J. 335, 13 MLR 2651 (C.M.A. 1985) (per curiam). 

Access to the Court ais0 cannot be precluded by means of a pretrial 
agreement. United States u Darring, 9 U.S.C M.A. 651, 26 C.M.R. 
431 (1958), nofed in H. Moyer, Jmt ice  and the Military 5 2-456, at 
449 (1972); D. Schiueter, Mdlztary Criminal Justice: Praetiee and 
P m c e d u n  5 9-2(B)(2), at 239 & n.53 (2d ed 1987); see atso R.C.M. 
706(c)(lXB); United States u Jonas, 23 M.J. 306,308,16 MLR 2088, 
209O(C M.A. 1987) (Cox, J. ,  eoncurringm the result); UnitedStetes 
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21 .Vzl(S, 12 M J. 1, 9 MLR 2866 (C M.A. 1981), L'ntted States i Mr- 
tin, 7 M J 409, 7 MLR 2450 (C.M A. 1979). 

Execution of a punitive discharge "does not deprive the Court of 
jurisdiction to grant a petition for review'.'' United States L. Engle. 
28 M.J. 299 (C.M.A. 1989) (per cunam); see aka tinited Stales v. 
Campbell, 29 M J. 464,465 n? (C.M.A. 1989) (mem.) (erroneous order 
to execute discharge) The Court's jurisdiction is also unimpaired by 
the fact that the accused has been reieased from a c t r e  duty. ag., 
L h t e d  States P Woods. 26 M J 372, 16 MLR 2464 (C !d A 1988): 
United States L Zlotkouski, 16 M J 320 8; n (C.hf.A 1983) (rnem.) 
(Cook, J., dissenting); L-nited States L. Jackson. 3 M.J. 153, 6 MLR 
2118 (C M . A .  1977); Cntted States 1: E n t w ,  15 U.S C 1f.A. 664, 36 
C.M.R.62(1966), CnitedStafesu. Green, 10US.CM.4 561,28C.h1R. 
127(1969) LkitedStatest Sippei 4US.C11.A. 50,52-64 l6Chl.R 
60, 52-54 (1964) (C M A jurisdiction unaffected by expiration of of- 
ficer's commission); Umted States L Speller, 8 U.S.C.M A 363, 368. 
24 C.M R.  173,178(1957), that thesentence has beensermd. United 
Statesv Bmon ,  3U.S.C.hl.A. 351, 12C.M R 107, 110(1953).seeolso 
Sibron P ,\-eteic York 392 U.S 40 (1968): Ff Crated States L' M t e l h  
17 Y.J. 409 (C.Y.A 1984) (mern.) (2-1) (granting admmmratire credit 
for pretrial confinement even though sentence had already been 
served); United States z, Allen. 17 XJ. 126. 12 MLR 2117 (C M.A. 
1984)(2-1), r e c o n i z h t r o n  h i e d ,  1iM.J. 360, 12 MLR2267 (C.hf.A 
1984) (mem.) (2-1) (refusing to  direct alternative Sentence relief 
where admmistratwe credit for pretrial confinement uas moot 
because Sentence to confinement had been served), or even, m some 
circumstances, that the charges have been withdrawn. Cntted Stales 
u Bmiters, 20M.J. 356, 13MLR2554(C X A  1985)(An 62 appeal) 

Where. however. an accused is sentenced to confinement If a fine 
remains unpaid, payment of the fine will moot a certified question 
( h i t e d  States u Camichae i  29 U J 271 (C M A 1989) (mem ): 
Cnited States L A m o l d .  28 hl J. 338 (C M A 1989) (mem j  similar^ 
iy. release of a habeas corpus petiaoner will moot the extraordinary 
writ proceeding. E.g , l'ssery il Cnited States, 17 X J  338 (C.1I.A. 
1984) (mem.), but see Ceraolo v Snyder E hI J 1095 (C 31 A 1976) 
(rnem.) (charges nithdrawn and petitioner admmistratively separat- 
ed: held. motion EO dismiss extraordinary writ petition denied. and 
extraordinan writ petition itself denied), see also (iLzted States 1- 
Wkolley, 14 M J 284 (C hl A 1981) (mem )(remanding with mstruc- 
tions to dismiss as moot) 

Cases decided by a Court of Military Revlea, including those arm 
ing under A r t ~ i e  61, Cxited States v. Tucliei: 20 \ I d  5 2 .  13 hlLR 
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2362 (C M.A.  1986), on appeal from the denial of a petition for new 
trial, UnitedStatesv chadd, 13U.S.C.M.A.438,32C.M.R.438(1963), 
or on petition for certificate of innocence under 28 U.S.C. 5 2513 
(19881, seeForrest u United States, 3 M.J. 173, 5 MLR 2123 (C.Iv1.A 
1977); 4 McMurrayv. UnitedStates, 12 M.J. 26(C.M.A. 1981)(mem.) 
(denying original petition for certificate of innocence), petition jor- 
warded to C.M.R., 14 M.J. 216 (C.M A. 1982) (mem.), are subject to 
review on petition for grant of review. 

The Court's jurisdiction over "nonreviewable" (subjunsdictional) 
courts-martial (<.e., general and special courts-martial in which there 
1s no punitive discharge and no confinement for 1 year or more, and 
summary courts-martial) changed dramatically m 1989 Kow, any 
such case that is refelred to a Court of Military Review may thereafter 
be certified to the Court of Military Appeals UCMJ Art. 69(d), 10 
U.S.C.A. 3 869(d) (West Supp. 1990). For many yem, only subjurisdic- 
tional generai courts-martial could be referred to a Court of Military 
Review under the former text of Article 69(a), 10 U.S.C. 5 869(a) 
(1988). Very few were 50 referred, Fidell, Military RightsojAppeal,  
8 Dist. Lawy , No. 6,  42, 43-44 (July-Aug. 1984); e . .  ., United States 
u B e e k m a n n ,  27 M.J. 334, 17 MLR 2114 (C.M.A 1989); United 
Statesu Moorehead,20U.SCM.A.574,44C.M.R.4(1971),seealso 
Uwer  v. Ziemniak, 27 M.J. 349, 351 & n.1, 17 MLR 2120 (C.M.A 
1989), and not ail of those were further certified to the higher court 
In addition, the accused could not seek review of a Court of Military 
Review decision in such a ease unless it was further certified by the 
Judge Advocate General. Manett 1, L'nited States, 16 U SC.M.A. 179, 
36 C.M R. 336 (1966); see also United States u. Spencer, 8 M.J. 30 
(C.1I.A 1979) (mem.) (subjurisdictional sentence in generai court- 
martial; petition dismissed); R.C.M. 1201(b) (Discussion). The accus- 
ed could, however, file a cross-petition for grant of review, which 
the Court would consider even if it declined to  answer the certified 
questions. United States zi Kelly, 14 M.J. 196, 200-01, 11 MLR 2004 
(C.M.A. 1982), partially overruling, by implication, United States 
v. Hardy, 17US.C.M.A. 100, 101,37CM.R 364.365(1967)(natmg 
dismissal of petition for grant of review) See also, sg , United States 
v Wehmv, 18 M J 12 (C M.A 1984) (mem.). 

Section 1302 of the National Defense Authorization Act for Fiscal 
Years 1990 and 1991, Pub. L. No. 101-189, 5 130Z(a), 103 Stat. 1576, 
greatly altered this arrangement. First, it repealed the sentence of 
Article 69(a) which had permitted subjurisdictional generai courts- 
martial to be reviewed by the Court of Military Appeals only pur- 
suant to a second certification. Second. it provided that non-bad- 
conduct-discharge speciai courts-martial and summary courts-martial 
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can also be referred to a Cour t  of Military Renew UCSIJ Arts 69(b). 
(d). 10 0 .SC A 5 5  869(b), (d) (West Supp 1990) Such cases are 
therefore non also potentially subject to review by the Courr of 
Military Appeals either b? cernficate for re\mv or on petition by 
the  accused Congress'? view in enacting this legislarim was that 
"[tlhe purposes of the [Code] would he better served If  such re~ ie i l  
were conducted under ajurisdictional statute as opposed to the ad 
hoc procedures of the All Writs Act." S. Rep. Yo 101-81. 101s Cong 
1st Seis l i 3  (1989) 

Ordinarily, where a case 1s not certified, ru1mgs adverse to the 
government constitute the law of the case and bind the parties 
United States u Sales 22 M.J 303, 307 14 NLR 2435 (C X A .  1986) 
However, a new and potentially disturbing wrinkle was added to the 
Court's jurisprudence in Lkzted States 1 Hofs  27 \I J io.  16 MLR 
2684 (C.XA. 1988). Over an able partmi dissent by Chief Judge 
Everett the Court-by reinstating a finding that had been dis- 
approved below-seemed to leave a petitioner worse off than he had 
been under the decision of the Court of Militan Review, even though 
the case came on for rev-ieu solel> on petition af the accused. Opin- 
ions may differ as to ahether  Hoff himself actually was worse off. 
but If  the decision IS extended to other contexts, it could, as the Chief 
Judge cautioned. 27 \.I J s t  75, hat-e a chilling effect an the subma- 
SlOn of petltlons for grant of review 

Currently pending before the Court IS a proposed rule based on 
the L-niform Certification of Questions of Law Act Rule a hich m turn 
was issued 111 1967 by the Kational Conference of Commissioners on 
Umform Stare Laws. Similar rules for rhe transmission of certified 
questions ha\-e been adopted bs the Second and Seventh Circuits 
2d Cir R. 5 0.27. i t h  Cir R 52 The first edition of this Guide had 
suggested creation of a mechanism far the receipt of questions of 
miiltary lam rather than for the transmission of questions of state 
laTv. The Court eremually referred the matter to the Rules Advisory 
Committee, which. m Februaq 1989. opined that receipt of cernfied 
questmns would require an . k t  of Congress but reported out 
fawrahly the provision for outgoing certifications The judges Invited 
public comment on both Outgoing and incoming certifications 51 Fed 
Reg. 20631 (1989) The Committee thereupon advised that It believes 
legislation IS necessary to permit the receipt of incoming certifica- 
tions That being the case, it was suggested that the e n t m  subpct 
be deferred until Congress considers the more controversial ques- 
tion of incomin~ certifmtims. Letter from Col Walter L Lewis ~~ 

U M F  (Ret.). C l k n a n .  Rules Advisory Camm.. to Chief Judg? 
Everett, Sept 26 1990. 
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It is unlikely that a certification mechanism would be used fre- 
quently in either direction The first attempt at certification preceded 
issuance of the rule, and was addressed to the New Mexico Supreme 
Court in an Article 134 case involving a charge of contributing to 
the delinquency of a minor in violation of state law. The state law 
issue had been specified by the Court of M~lit- Appeals, rather than 
raised by the parties United States u Sadlev, 29 M J 2 7 2  (C 11 A 
1989) (mem ). The New Mexico court declined, Without explanation. 
to entertain the certification, and the Court resohed the state la- 
issue itself. 29 M J. 3 7 0 ,  376 (C.Y.A. 19901. 

Simply because a state law issue might be framed scarcely com- 
pels certification. For example, the outcome may not turn on the state 
law issue, or the State law may be unclear, eg., Cnited States c 
Brouinzng, 29 M J 174, 17 MLR 2669 (C.Y.A. i98U or the state in 
question may have no mechanism for the receipt of certified ques- 
t ions.Seel 'nitedStates~.Boiden,28MJ 127. 129n 3, 17hlLR2347 
(C.hl A 1989) 

The first edition of this Guide observed that "[ulnless and until 
the Supreme Court's jurisdiction LS utended t o  provide direct review 
of decisions of the Court of Military Appeals, a certification rule can 
also be of assstance ~n avoiding the possible unseemhness of 
divergent results between the Article Ill courts and the Court of 
Military Appeals." Experience gained since enactment of 28 L' S.C. 
5 1269 (1988) teaches, however, either that such divergent results 
rarely arise or that they present less of an institutional embarrass- 
ment than the author feared. since the Supreme Court has shown 
little interest in remewmg mhtary cmes under its new authority. See 
generally Rdeil. Review ojDecasions of the  Lkited States Court of 
.?4zlitaryAppeats by CheSunreme Coun  ofthe CnitedStates 16 MLR 
6001, 6006 (1988) 

For iliustrations of how other federal courts may be d i e d  upon 
to resolve questions of military law see, e g ,  Cochmn 2: l'nited States, 
1 CI Ct 769, 11 MLR 2614 (1983), df'd m m . ,  732 F.2d 168 (Fed 
Cir. 1984). cert denied, 469 U.S. 853, 12 YLR 2570  (1984) (rioqudicial 
punishment), Krzminskz  L' United States, 13 CI Ct. 430. 16 MLR 
2069 (1987) (failure 10 pay just debts): s e e g m a l l y  Fidell. "Ifa P e e  
Falls tn the Forest ": Fubliccztmz and Digesting Policies and the 
mtential Contributton oflMilitary Courts todmericanla%, 32 JAG 
J 1, 3-4 & nn.12-14 (1982). 

At present, the Court'sjunsdiction remains a hodgepodge of man- 
datory review, certificates from the Judge Advocates General (m- 
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cluding extraordinary writ cases. for which the certification clause 
of the statute makes no prowaon, see Chtted States v. Reddzng, 11 
M J. 100, 113, 9 MLR 2602 ( C N A .  1881) (Fletcher, J.. dasenting)). 
review on petition af the accused, review on petition of the prosecu- 
cion (for which the petition clause of Article 67 also makes no provi- 
sion, see CnitedStateS 1,. Capria, 12 M J 30,33,9 MLR 2821 (C M A 
1981) (Fletcher, J., dissenting)), petitions for extraordinary relief. new 
trial petitions and writ appeal petitions 

The addition of Article 62 appeals was necessar), but only made 
things worse in terms of the complexity of the Court's legislative 
charter These diverse ~unsdlctionai baser overlap m ways that can 
needlessly complicate matters. The potential for complexity LS ii- 
lustrated by Fraye zi Moriarty, 27 M J 341, 17 MLR 2118 (C X A  
1988), where the Courr was faced with (1) an extraordinan wnt peti- 
tion filed by an accused, (2) a mrit appeal petition fiied by the United 
States, and (3) a certificate for review. 

While the 1989 legislacion discussed above certainly improve mat- 
ters by expasing all courts-martial to  at least the possibility of review 
by the military appellate tribunals, the Court of Military Appeals' 
tangled Jurisdrctlonal grant should be further rationalized by pro- 
viding a single form of appellate review aiaiiable at the request of 
either the prosecution or the defense, with respect to all final deci- 
sions of the Courts of Mihtaq Review See Dscusaon of Rule 10. This 
will reduce the time spent by the Court on double reviews once to 
decide whether to take the case. and again on the merits. The Court 
could act summarily on many cases. part~ularly those ~n which no 
errors were assigned. The mandatory Jurisdiction in death cases 
should be retained. Happily. it mvolves very few cases The power 
of the Judge Advocates General to certify cases should be abrogated 
because it IS no longer necessary. particularly since the Court has 
held that It can entertain government petitions for grant of revlev 

Plainly, there should also be extraordinary writ Junsdlctlon similar 
to that exercised by the other courts of appeals under the All Writs 
Act, 28 U.S.C. 5 165l(a) (1988). but reflecting the specla1 role of the 
Court in ensuring compliance with the provisions of the Code. See 
genemll?/ TheMilimary JwticeACt of1982 Hearings onS 2521 Before 
the Subeomm. on Mazpzpalcer and Pevsonnel of the Sen Comln ow 
AnnedSm,ices ,  97th Cang , 2d Sess. 226-28 (1982) (statement of the 
author on behalf of American Cn' l l  Liberties Union). I t  i s  not 
necessary that Congress canfirm that the Court has All Rrlts Act 
authorit>. as the Court Committee recommended In 1989 Presents- 
tton of Court Commtttee Report, 28 M J 99, 101 (1989) That pro- 

190 



19911 COMA RULES 

position has, after ail, long been beyond dispute. Noyd v. Bond, 393 
US.  683, 695 n.7 (1969); United States v. Frischholr, 16 U.S.C.M.A. 
160, 36 C M.R. 306, 308 (1966). 

In addition to the practical probiems of employing extraordinary 
writs ac a substitute for direct appellate review, see S. Rep. No. 98-63, 
98th Cong., 1st Sess. 31-32 (1983) ( In i t s  on direct review "led the 
accused to rely on the extraordinary w i t  powers of these courts, 
a vehicle which may be ill suiied to the particular circumstances of 
the case"), the writs case law was for many years too shifting and 
uncertain to provide the needed guidance to the military communi- 
ty.E.g., Lingerv .Z imniek ,  27M.J.349, 17MLR2120(C.M.A. 1989) 
(All Writs Act jurisdiction exists even though officer's special couTt- 
martial case "cannot qualify for [direct] review" either by C.M.R. 
or C M A , ) ,  US. Navy-Marine Corps Court of Military Review v. 
Cnrlucci, 26 M J 328, 16 MLR 2443 (C.M A. 1988) (All Writs Act 
jurisdiction exists even though underlying C.M.R. deculion could not 
reach C.M.A. on direct review); Jones 2: C o m m a n d q  N m a l  A i r  
Force, 18 M.J. 198, 12 MLR 2469 (C.M.A. 1984) (asserting but refus- 
ing to exercise extraordinary Mrit power over nonjudicial punish- 
ment), Dobzynrki a Green. 16 M.J 84, 11 MLR 2666 (C M.A. 1983) 
(asserting jurisdiction over nonjudicial punishments); Aluarez v. 
United States, 9 M J 14 (C.41.A. 1980) (mem.) (petition far wnt of 
m o r  coram nabis regarding summary court-martial dismissed as 

L' Steuens, 5 M J 220 (C.M.A 1978) (mem.) (dismissing challenge to 
diversion of non-service connected offense from special court-martial 
t o  captain's mast); McPhatl v. United States, 24 U.SC.M.A 304. 1 
M J 457,4 MLR 2477 (C.M.A. 1976) (C.M.A. has Ail Writs Act power 
following conviction by subjurisdictional special court-martial); 
Olsson c Flynn, 23 U.8 C M.A. 229,49 C.M R 179,2 MLR 2609 (1974) 
(habeas refused where special court-martial Sentence was sub- 
jurisdictional); Expar te  Gooden, 5 XJ. 1087 (C M.A. 1976) (mem.) 
(coram nobzs denied as to summary court-martial conviction); 
Thomas D. L'mted States, 19 U.S.C.M.A. 639 (1970) (no Ail Writs Act 
jurisdiction over summary court-martial), United States u. Sngder, 
18 U S.C M.A 480, 40 C.M.R. 192 (1969) (no Ail Writs Act Jurisdlc- 
tion over non-bad conduct discharge speciai court-martial). See 
generally Note, Building a System. o f l l i l i tary  Justice Through the 
All Wriw Act, 62 Ind. L.J. 188 (19i6), see also Wacker, I"ne 
'L"nrazewable" Cart-.nartial Conviction: Supenisory &liefundm 

theAll  WritsAct fmm the UnitedStates Court ofMilztary Appeals, 
10 Harv Civ. Rights-Civ. Lib. L. Rev. 33 (1976). 

moot. no suggestion of lack of SubJect matter Jurisdlctian); Stewart 

This nettlesome area was much narrowed by the 1989 amendment 
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to Artlcle 69, discussed above By SubJectlng subJurlsdlctlona1 courts- 
martial to the prospect of referral to a Court of Military Review, Con- 
gress brought them w t h m  the Court of Military Appeals' potential 
appellate jurisdiction and hence seemingly wnhm its reach under 
the Ail U'rits Act. see FTC t' Dean Foods Co. 384 C S 6 9 i  603-04 
(1966), although the language quoted above from the Senace Report 
suggests that expansion of access to the Courts of Military Reviea 
and Court of Military Appeals was intended to reduce reliance on 
the extraordinary writ process S Rep Yo. 101-81. l0lst Cong , 1st 
Sess. l i 3  (1989). 

Extraordinary writ junsdiction-whatever ITS parametem- IS ex- 
ercised sparingly. A showing df compelling need or a recurring issue 
af concern to all of the services is typically required Lhgenser u. Z i m -  
nzak, supra, at 365-66: Murray v Haldeman, 16 XJ. i 4 ,  76-77 11 
MLR 2662 (C.M A 1983). "Any party may petition the Court of 
Military Appeals for extraordinary relief However, in the interest 
of judicial economy. such petitions usually should be filed with and 
adjudicated before the appropriate Court of Military Renew pnor 
TO submission to the Court of Military Appeals." R C M. 1204(a) 
(Discussion); see Dettinger L. United States, i M.J. 216. 7 MLR 2290 
(C.M.A. 1979) (C.M.R.'s have All U'rics Act power). Resort to the lower 
court in the f i m  instance is comonant with civilian practice See Fed 
R. App. P. 22(a); cf. UCMJ Art 36(a), 10 U S  C 5 836(a) (1988) Since 
it remains true that relief "in most instances.. 1s more to be ex- 
pected from the Court of Military Appeals" Durbin, Book Reuiec 
30 JAG J 229, 230 (1978), man) writ peationen nonetheless have 
chosen to begm their efforts there. It is not clear whether exhaus- 
tion of administrative remedies is required Compare D. Schlueter, 
supra. 5 16-19 & n.9 (exhaustion not required), wlith Keys II Cole, 
31 M J 228. 230 (C.M.A. 1990) (noting peatimer's "earnest" efforts 
and likely futilicy of recourse to further administrative procedures), 
and H Moyer, supva, § 2-837, at 661- 52 (coliectmg cases) 

In any event, Ail Writs Act relief has been refused with respect 
to military administrative matten such as pay, Keys z. Cole, 31 \f J 
228, 234 & n 3 (C M A 1990) (encourapg petitioner to seek relief 
in Claims Court, "mhich has special expertise in this field"). ad- 
ministrative discharge board proceedings. Zanelln e Ehrze, 30 11 J 
171 (C 1\z A. 19901 h e m . ) ,  ConsCLentlOUS ObJector discharges. Parisi 
.r Davidson, 405 U.S. 34 (1972), certification of judges, I z  re Tay lo~ ,  
12 U.S.C hl A. 127.31 C M.R 13 (1961), and 13 M J .  204 (C M A 1982) 
(mem.), the return of seized property, Garczo c Emerson. 5 M J .  1075 
(C M.A 1976) (mem ). or the award of decorations. Hewod c Con- 
uentng Authority, 19 C.S.C M .4 574, 42 C M R 176 (1970) (mem,), 
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SeealsoHamiltonz; UnitedStates, 18 M.J. 119(C.M.A. 1984)(mem.) 
(dismissing without prejudice to right to apply far relief from board 
for correction of military records). 

For a perceptive brief summary of the law on extraordinary writs 
see Dep't of the Army Pam 27-173, kgal  Seruices mal Procedure 
ch. 30 (1990). 

Subsection (d), which was added m 1977, restates hornbook law 
that rules of practice and procedure may not alter a court's lawful 
jurisdiction. Washington-Southern Nazl '20. a Baltimore .4 Phila- 
delphiaSteamboat Co., 263 U S  629,636 (19241, seealso Fed. R. App. 
P. l(b). 

Rule 5.  Scope of Review 
The Court acts only with respect to  the findings and Bentence 

as approved by reviewing authorities, and as afflrmed or set 
aside as incorrect in law by a Court of Military Review, except 
insofar as i t  may take action on a certificate for rwiew or a peti- 
tion far review of a decision by a Court of Military Review on 
appeal by the  United States under Article 62, UCMJ, 1U U.S.C. 
5862, or to grant extraordinary relief in aid of i ts  jurisdiction, 
includlng the exerelse of i ts  supervisory powers over the ad- 
ministration of the UniPorm Code of MUiUry Justice. The Court 
may specify or act on any issue coneening a matter of Law which 
materially affects the rights of the  parties. 

RULES ADVISORY COMMITTEE COMMENT 
This rule has not been changed from the [former] rule 

DISCUSSION 
The Court is bound by factual determinations of the Courts of 

Military Review under Article 66(c), 10 USC. 8 866(c) (1988), that 
are favorable to the accused UnitedStatesv Johncon, 23 M.J. 209, 
211, lbMLR2081 (C.M.A. 1987)(percuriarn); seegenerellyH. Moyer, 
Jvstice and the Military 5 2-801, at 637 (1972) (collecting cases). It 
is aim bound by factual detemlnations adverse to the accused unless 
the evidence 1s insufficient as B matter of law. See United States v. 
Mark,  29 M.J. 1, 17 MLR 2627 (C.M.A. 1989) (evidence sufficient 
as matter of law for rational tner of fact to find appellant guilty). 
Where a case turns an the exercise of discretion by a military judge, 
the Court reviews for abuae of discretion. United States II Cole, 31 
M.J. 270, 272 (C.M.A. 1990). 
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In addition, the Court has no power to determine sentence ap- 
propriateness. Cmted States u Stem. 7 U S.C M A. 277, 2 2  C Y.R. 
67 (1956) (2-11: L'nited States L .  Keith, 1 L.S C Y.A. 442, 4 C.M.R. 
34, 43 (1952). It may. however, review sentences far lawfulness, e.g., 
L'nitedStatesa F a i r 2 6 M  J 49, 16MLR2218(C.DI.A 1988)(mem.j 
(reversing pre-discharge forfeitures in excess of two-thirds pa?.). 
Cnited States ~1 Warner, 25 M.J. 64, 16 MLR 2527 (C.M A. 1987) (2-1) 
(same); CiLztedStatesr lVlatthews. 16M J 354. 11 IlLR 2819(C \I A 
1983) iinvaiidatinn death oenaltvi. and mav set aside Dortions of a , .  ~ . " .  
sentence m order, for example. to @ve effect to a pretnal agreement 
Eg , CnmdStates L. Olson, 26 >lI.J. 293 16 MLR 2012 (CAI A. 1987) 
In a proper case moreover, the judges are not above alerting sen ice 
authorities where a lawful sentence seems to be inappropriate. Eg , 
L-nztedStatesc Confortr. 28>1 J 363(CMA 1989)(mem)(Ewrett. 
C.J , concurring in demal of petition far grant of review) Where a 
question exists as to whether a remand for further consideration of 
sentence appropriateness has been properly effected, a second re 
mand mag be ordered Cnited States ?. Bnker, 29 M.J 126 (CAI A .  
1989) (per curiam), see also Lmted States P Peoples, 29 I1.J. 426, 18 
MLR 2lOi (C.hI A 1090) (remandingwith instruCtionS either to disap- 
prove discharge or to order rehearing on sentence), Waller i Sutft, 
30 XJ. 139 145, 18 YLR 2292 ( C Y  A 1090) (Commutation of  bad^ 
conduct discharge to 12 months' confinement held Improper, re- 
instatement of discharge barred because of time already spent m 
confinement) 

The Court has occasionally exercised the poner to dismiss in the 
interests ofjustice E.g,  CnitedStates c Bruton. 18 \.I J 156. 12 hlLR 
2455 (C.1I.A 1984) (length?. unexplained delay in post-trial process- 
ing, prejudice in access to civilian employment): Cmted States i 
King, 5 11 J. 1040 (C X A .  1976) (mem )(charges dismissed based on 

crcumstances of the recard from which among other things, It 
appears that rhe normal term of the accused's enlistment has end 
ed"): LiiitedStales I Fpnnestod,  17 U SC 11.4. 481. 38 C M.R. 278 
(1968) (per curiam) (sentence served, case already reviewed t w c e ;  

L i e d S t o t e s c ~ i o n . 1 7 U S C M A  423,38C>IR 
tedStates e She& 16 L'S.C.M A 430, 37 C M  R 

60,  66 (1966). H.  Shyer, supra, 5 2-802, at 638 (collecting cases) 

It has also at times minced a willingness to concern itself with 
sentencing issues under the rubric of policing the reassessment of 
Sentences infected by procedural error Cnzted Stntes z Sales. 21 I I J  
305, 14 YLR 2436 (C 1986), Lhited States a Szrrui;~. 20 hI J 
248 (C.1I.A. 10863, Mtid  in D Schlueter, Mdztary Crimiml Justice 
Practzce and Procedure 8 16-16(cj, at 615 n.19 (Pd ed 1987): corn- 
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pare Lhited States v. Johns, 16 M J 140 (C.M.A. 1983) (mem.) (2-11, 
with  LWted States u. Dukes, 5 M.J. 71, 6 MLR 2179 (C.M.A. 1978) 
(2.1). For cases in which the Court has "acted in a sentencing capaci- 
ty" see Wilhs, The United States Court of Military Appeals: Its 
Origin, Operation and Future, 55 Mil. L Rev. 39, 88 n.265 (1972) 

There are times when virtually any court will require briefing of 
issues not asswed by the parties. E.$ United States u M u m n o z - ~ s ,  
110 S. Ct. 1964, 1967 & n.22 (1990), citing 110 S. Ct. 48 (1989) (mem.). 
The Court's power to "specify" such issues has been addressed at 
length elsewhere. Everett, w c i f i e d  Issues in the United States Court 
o f M t l i t a r y  Appeals. A Rationale, 123 Mil. L Rev. 1 (19891, Early, 
Longstreet & Richardson, LWXA and the Specified Issue: The Cur- 
rent h c t i c e ,  123 Mil. L Rev. 9 (1989); Fideli & Greenhouse, A Rov- 
ing Commission: Specified Issues and the Function of the United 
States Court ofMi l i taw Appeals, 122 Mil. L. Rev. 117 (1988); Fidell, 
The Specification qfAppellate Issues by the United States Court of 
Mili tary Appeals, 31 JAG J. 99 (1980). Excessive use of that power 
was faulted by the Court Committee m its January 27, 1989 report, 
Presentationofcourt CommitteeReporl, 28M.J. 99, 101 (1989), and 
it LS to be hoped that the incidence of specified issues will continue 
to decline as a result. The Courts of Military Review also specify 
issues, e.&., United States v. Denney, 28 M.J. 521, 17 MLR 2251 
(A.C.M.R. 1989), but do so less frequently than the Court of Mihtary 
Appeals. Early, Longstreet & Richardson, supra, at  27 n.54 (m FY88, 
A.C M R. specified issues in 18 cases, A F.C.M.R. specified issues ~n 
40 cases). 

The power to  recast or go beyond the issues framed by the parties 
has been exercised or asserted in every category of case the Court 
can hear. Eg. ,  Unzted States ZI Kelly, 14 M.J. 196, 200-01, 11 MLR 
2004 (C M.A. 1982) (claiming discretion to specify Issues in cases 
reviewed by C.M.R. under Art. 69 and then certified to C M.A.); 
Untted States u. Redmond, 5 M.J. 1024 (C.M.A. 1976) (mem.), 
recasting issue cert$f??d at 6 M.J. 1008 (C.M.A 1976) (mem.): L'nited 
States v Sirnone, 6 U.S.C.M.A. 146, 19 C M.R. 272 (1955) (certified 
case; issues enlarged at request of accused): United States v. H m -  
don, 1 U.S.C.M.A. 461, 4 C M.R 53, 64 (1952) (CX A. not confined 
to certified issues in case certified by Judge Advocate General); 
United States v. Schultr, 1 U.S.C.M.A. 512, 531, 4 C M R. 104, 123 
(1952) (examination of whole record ~n certified case), UnztedStates 
11 Bank, 7 M.J. 92,93 n .3 ,7  MLR 2178 (C.M.A 1979) (issue specified 
in certificate case); United States 2. Breseman, 24 M.J. 326 (C.M.A 
1987) (mem ) (speclfymg issue m petition case); ChitedStates 0. Bot& 
ing, 5 M.J. 1027 (C.M.A. 1976) (mem ) (mue "enlarged" in petition 
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case), Butler 0. Kilclim, 5 M J 1048 (C.hf.A 1976) (mem ) (issue 
specified in extraordinary n n t  case); L'ninitedStates il Soufit, 25 11 J 
226 (C.M.A 1987) (mem )(issue specified on petition for new trial). 
LhtiedSiafest .  Thomas, 8M.J 138, 8hlLR2012(CXA. 1979)(same). 
Cmted Slates L' Hesslw, 5 M J 277 (C.M.A. 1978) (mem.) (issue 
specified on petition for reconsideration) 

The Court typically specifies issues at the time it grants renew 
See Rule 21(d) It can, hau-eter grant a petition and announce that 
an issue \>ill be specified at a later date. ag., L-n~fed Stoles i' Ro~sey, 
11 h1.J 296(C4lA 1981)(mem),orgrant,specifyanisaueandsum- 
manly remand TO the Court of 11ihta.n- Review for briefing and deci- 
sion. E& UniiedStalesr Jefferson, 18M J 411 (C.hl.A 1984)(mem.) 
It can also soecifv an issue after mantine revien hut mior to oral 

1976), at oral argument. e.g,  C'nzted States P Hzcghes. 28 M.J. 138 
(Chi A 1989) (mem ). Cnited States I' Lawless, 18 R1.J. 256 257 n 2 
12 hILR 2481 (C 41.A. 1984), C'mted States L Strangstalien, 7 bI J 
226, 227, 7 MLR 2294 (Chl A 1979). Lhited States t Kelly. 14 1I.J 
196. 199. 11 MLR 2004 ( C . X A .  1982) (semble), or afterwards. Eg , 
C'nitedStatesa Miller 31 11 J. 247. 248(CM A 1990). LlzttedStates 
c Costzllo, 27 MJ 480 (C 41 A 1988) (mem ): L=nzted States I 
n2levera. 8Y.J. 14 16. 7 Y L R  2483 (C.X.4 1979). C/ Vnnrted States 
c Westmoreland. 31 M.J. 160, 161 n.1 (C.M A. 1990) (noting expan- 
sion of granted issue after oral argument, on unopposed motion b) 
appellant) 

If the specified issue is unclear, a motion for clanflcatmn can be 
made. Eg., L'n~tedStatesr Ellis, 29 M J 467 (C >I A 1989) imem.1. 
L'mted States D Bmciford. 28 M J 90 (C 11 A 1989) (mem ) ,  L n i f e d  
States t ,  Joinas, 28 h1.J 86 (C M.A. 1989) (mem ), (hited States L' 

Sears, 17 &I J 281 (Chi A .  1984) (mem ), L'mted States 1' k r l  
Hullurn, 13 hl J 230 (C hI A 1982) (mem ) By the same token. a mo- 
tion will he to clarify a granted issue ( i .e  one raised by the pew 
timer) E.g., Lhiled States w Lago. 16 41 J 441 (C.11 A 1883) (mem 1 

Rule 6. Quorum 
(a) Twojudges shall constitute a quorum. The concurrence of 

two judges shall be required for a final resolution of any matter 
before the  Court. subject to subsections @) and (c) 

(b) A single judge may, provided such setlon does not finally 
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dispose of a petition or a case pending before the Court, act upon 
m y  request for relief; may direct the issuance of an  order to  
show cause; and may order oral argument with respect to any 
request for relief. See Rules IS(0  and 37(a)(4). 

(e) If no judge is present, the Clerk may adjourn the Court from 
day to day. See Rule 9(d). 

RULES ADVISORY COMMITTEE COMMENT 
The basic requirements of Rule 6(a) requiring two judges to can- 

stitute a quorum have not been changed. However, the rule has been 
modified to reflect the fact that the concurrence of two judges LS 
required for final decision and only for the allowance of petitions 
far review, writ appeal petitions, petition8 far new trial or for ex. 
traordman. relief The [former] mie requirimg the concurrence of two 
judges for both the allowance or denial of petitions presents the 
possibility of a deadlock in disposition of a petition in any situation 
where only two judges vote. 

Rule 6(b) has been modified to authorize a single judge to issue 

DISCUSSION 

a show cause order. 

In enlarging the Court to five judges, Congress observed that "[als 
under current law, the Court will sit as a whole for ail its actions, 
rather than in panels, to ensure clanty and uniformity in the applica- 
tion of rnihtary law." S. Rep. No. 101-81, lOlst Cang., 1st Sess. 172 
(1989), H R Coni Rep No 101-331, lOlst Cong., 1st Sess. 667 (1989). 

A angle judge may issue a stay, eo., United States v Redding. 11 
M.J. 100, 121, 9 MLR 2602 (C.M.A. 1981) (Fletcher, J , dissenting) 
(noting stay granted by Cook, J., as acting C.J.), allow papers to be 
removed from the courthouse, Rule Nc), and solemnize marriages. 
In re Hoots & Al-Salami (C.M.A. Aug. 2,  1990) (Everett, C.J.), 1% ~e 

Muschamp & Sadder  27 M J 183 (C.M.A 1988) (Everett, C.J.), In 
re Cramer & A n a o ,  g M.J. 246 (C.M A. 1980) (Cook, J . )  

Far rulings that are Outcome determinative, the Court has pre- 
scribed a two-vote requirement However, It also "foliow[s] the prac- 
tice that If  for some reason only two judges are available to vote on 
a petition-6.9 , m the event of a disquahficatmn. protracted absence. 
or vacancy on the C o u -  then, upon vote of either judge, a peti- 
tion for review wdl be granted " The Mililan~ Justice Act oflQ8Z: 
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Hearings on S. 2521 Before the S u b c a m .  on Manpower and Arr- 
sonnel of the Sen Cmnm. on A m d  Smiees,  97th Cong., 2d Sess. 
147 (1982) (response of Everett, C.J., to Committee question), eg. 
1980 C.M.A.  Ann. Rep. 4 (1981) (describing practice during 7-month 
Interval between departure of P e q ,  J and elevation of Everett C.J.) 

Congress declined to impose a minority-@ant procedure (like the 
Supreme Court's informal but well-established "rule of four") in the 
Milltary Justice Act of 1983, see id.  at 213-17 (statement of the author 
on behalf of Amencan Civil Liberties Union), but the Senate Report 
did urge the Court of Military Appeals to "examine its current rules 
andprocedureq ~chasthenvmberafvatesrequiredtagrantapetz- 
tionfor ra*, and other procedures. such as summary dispositions, 
in light of" the fact that a denial of review has the effect of 
precluding even a chance for direct review by the Supreme Court 
S. Rep No. 98- 53,98th Cong., 1st Sess. 34 (1983) (emphasissupphed). 
No change has ensued m the Court's practice of requiring two votes 
for a grant of review, and it is to be hoped that the Court will-by 
continuing to apply that standard-in effect move to a minority grant 
rule as the 1990 vacanc~es are filled The Rules Adv~sory Committee 
so recommended to the Judges. The Committee also recommended 
that the Court raise the number required for a quorum to three 

The vast bulk of the Court's judicial decision making LS done b3 
a quorum. Decisions on whether to @ant a petition for review are 
reportedly taken by notation vote, i.e., without a conference such 
as those a t  which the Supreme Court decides an certiorari petitions. 
Conferences on the disposition of cases on the Master Docket. see 
Rule 10, at which thcjudges take tentative votes, are conducted on 
Friday mornings. H Nufer, American Smzcemembers' S u p m e  
Court Impact of the L!S. Court of.Wilitaq Appeals on Mtlitary 
Jwtice 62 (1981). 

Early decisions referred to the principle that "ajudge who is not 
present a t  oral argument is not permitted to participate in the d e w  
s m . "  United States 1,. Jewson, 1 U S.C.M A. 652, 6 & ,  5 C M R. 80 
87(1952); CnitedStatesaSteu;ort, lU.S.C.M.A. 648,662, 5C.M.R. 
76,80(1952),UnitedStateszlKeith,lU.SChl.A.493,196,4CMR 
85, 88 (1932). More recentig, in L:S. ,Vaany-M5?ine Corps Court of 
MilztaryReuiPu? Carlucci,ZGM.J 328, lGMLR2443(CMA 1988). 
a judge who was not present for the argument was furnished a tape 
recording, see Discussion of Rule 40, and participated m the decision 

Where only two judges participate and they are unable to agree 
on the answer to a certlficate for review, the C o u t  declines t o  anslver 
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and dismisses the certificate United State8 u. Keith, 21 M.J. 407 
(C.M.A. 1986) (mem ), The Court has also held cases in which two 
judges were unable to agree until such time as a third judge was ap- 
pointed and a new oral argument could be scheduled. United States 
u. Cole, 21 M.J. 382 (C.M.A. 1985) (mem.). The difference in approach 
IS not readily explained except to the extent that the Court either 
may feel more of an obligation to give the individual h a  or her "day 
in court," or may indulge "some basic distaste. .for the underlying 
statutory provision which compels the court to amwer questions cer- 
tified to it by the Judge Advocate General, but allows it to exercise 
discretion whether to review an accused's petition." Everett, 
Foreword, C.M.A. Guide vili (1978). in the Courts of Military Review, 
m contrast, an evenly-divided court on questions of law requires af- 
firmance; as to cases involving those courts' power to weigh evidence, 
judge credibility and determine issues of fact, the effect of an equal 
division remains undecided UnitedStates u Ohrt. 28 M.J. 301. 303 
(C.M.A 1989). 

Senior judges of the Court, see Rule 3A. have sat at  various times 
during the Court's history, but the power to designate a judge of 
another court was not exercised until 1990. In United States v. 
Rushate, No. 64,410, with a recusai by Judge Sullivan, Chief Judge 
Everett certified that there was a necessity far the designation and 
assignment of an Article Ill judge to sit m accordance with Article 
142(f). With the concurrence of Chief Judge Patricia M. Wald of the 
District af Columbia Circuit, Chief Justice Rehnquist on August 17, 
1990 designated Judge David B. Sentelle to hear and decide the cme. 

Rule 7. Process 
All process of the Court, except mandates, shall be in the name 

of the United States and shall contain the names and the military 
rank or civilian office, if any, of the  parties. 

DISCUSSION 
This rule IS, for all practical purposes, identical with the prior ver- 

sion. it had been suggested that it be revised to  require process to 
contain service nurnben of the parties and the miiitary command 
or civilian office of parties who are agents or officen of the United 
States acting m their official capacities The latter should be included, 
but there is usuaiiy little need far process to include service or social 
security account numbers. 

Officials who are named as respondents and then succeeded in of- 
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fice should be dropped as parties, and their S U C C ~ S S O ~ S  added. E.g , 
Huckey I Comrnondn; US. A m y  Retraznmg Brigade. 3 U.J. 588 
(C.M A 1077) (mem.) (granting motion to substitute respondent!, E f  
Fed. R. App P. 43(c); Fed R. Civ P. 25(d)(l), see also Discussion of 
Rule 8 One way to avoid substitution ~ssues is to identify respondents 
m extraordinary writ litigation by title rather than by name. 

Rule 8.  Parties 
(a) The title of any case filed with the  Court shall contain the 

name, m i l i w y  rank and service number of an  accused and, 
where appropriate, the official m i l i w y  or civilian title of any 
named party who is an  agent or officer of the United States act- 
ing in such offleial capacity. 

@) The party petitioning for grant of review of B decision of 
a Court of Military Review, whether from B decision on appeal 
by the  United States under Article 62, UCMJ, 10 U.S.C. $862, 01 

from a decision affecting the findings or sentence or both of a 
court-martial, or from B decision on application for extraor- 
dinary relief, will be deemed to  be the appellant. Other named 
parties will be deemed to be appellees. 

(c) When a certificate for review is filed by a Judge Advocate 
General,  t h e  p a r t y  prevail ing below on  the  cer t i f ied  
issues will be deemed to be the apvellee. The other Party will 
be deemed to be the appellant. 

(d) When a mandatory review case is filed, the accused therein 
will be deemed to be the appellant. The other party will be 
deemed to be the appellee. 

(e) If a petition for grant of review or a certificate for  review 
is filed after an  action has been docketed in the same ease, the 
party on whose behalf relief 16 Sought in the 8econd action will 
be deemed to  be the appellant or croes-appellant, depending on 
whether such party ha8 been deemed to be the appellant or ap- 
pellee in the first action. The other party in the second action 
will be deemed to  be the  appellee or cross-appellee in a similar 
manner. 

(0 The party or parties P h g  a petition for extraordinary relief 
with the Court will be deemed to be the petitioner or petitioners, 
and other parties named in such petition will be deemed to  be 
the respondents. When an  accused has not been named as a Par. 
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ty to rn action involving a petition for extraordinary relief, such 
accused shall be identified by the petitioner and shall be 
designated a8 the real party in interest. 

RULES ADVISORY COMMITTEE COMMENT 
The designation of the parties to actions before the Court has been 

substantially revised. Rule 8(a) wiii now provide that a party peti- 
tioning for a grant af review of the decision of a Court of Military 
Review, whether from a decision affecting the findin@ or sentence 
of a court-martial, or from a decision an appiication for extraordinary 
relief, will be deemed to be the appellant; other named parties will 
be deemed to be appellees. Use of the term "accused" in pleadings 
to identify a party is discontinued 

Rule 8(b) provides that when a certificate for review is filed by 
the Judge Advocate General, the party pre>-ailing below on the cer- 
tified issues will be deemed to be the appellee The other party will 
be deemed to be the appellant. 

Rule 8(c) provides that where a petition far grant of review or cer- 
tificate far review is filed after an action has been docketed in the 
same case, the party on whose behaif relief is sought in the second 
action will be deemed to be the appellant or crawappellant, depend- 
ing on [the] s t a t u  of such party in the initial action. The other par- 
ty in the second action wiii be designated as the appellee or cross- 
appeiiee in a similar manner. 

Rule 8(d) requres the party or parties f i h g  a petinon for extraor- 
dinary relief with the Court to be deemed the petitioner or pet,- 
timers. Other parties named in such petition will be deemed the 
respondents. 

The purpose of these revisions 1s to clarify the position of the par- 
ties in proceedin@ before the Court and to make uniform the designa- 
tion of the parties in each case based on their actual position in the 
proceedings rather than on the circumstance by which they come 
to seek the exercise of the Court's jurisdiction. The revision also 
recognzes the existence of cases m which none of the parties before 
the Court is an accused. 

DISCUSSION 
It has been heid that the Court has no junsdictmn to entertain class 

actions. UnitedStatesa Tommins,23U.S.C.M.A 410,6OCM.R.292, 

201 



MILITARY LAW REVIEW [Vol 131 

1 M J  33(197~].InreWatsan,19US.C.M.A.401.42C.M.R.3(1970) 
1mem.l. Subseauent eases wPeest that that Drinciole has been erod- 

argument). or treat multiple petitioners as a group for practical  pur^ 

poses.E.g.,Fletcherc. CvrnmandPngOfjiic~,2MJJ.226(C.M..4. 1977) 
(mem.). It entertained a group's extraordinary writ petition in r S  
.Vaaay-Mariw Corps Court of.Military Reuiem 21 Carlucci, 26 M J 
328, 16 MLR 2443 (C.M.A. 19881, and Art= I Commandant, C'S 
Dcsciplinnry Barracb, 18 M.J. 436 (C Y.A. 19841 (mem.); see also 
In. re DXArcangelo, 5 M J 1111 (C.M.A. 1976) (mem.]. It has both re- 
fused intervention, Bishop v. Johnson, 3 Y.J.  6 8  (C M.A. 1977) 
(mem.) and permitted it, Kane c. Berry, 5 M.J. 1120 (C M.A 1976) 
(mem.), without explaining the difference in treatmenr. In Romland 
2,. Arledge, 6 M.J. 988 (C M.A. 1976) (mem.), extraordinars relief was 
denied to three joint petitioners, but the order raised no question 
as to the propriety of the joint petition, and the denial was based 
on mootness These important aspects of practice before the Court 
are overdue for clarification 

The names of the parties must ordinanly be stated. To avoid con- 
fusion, the Court has noted the fact that an appellant has no first 
name or middle initial. L'nttedStatesz Valance, 30 M J 125(C M.A. 
1990) (mem ) In another unusual case, it allowed a caption that 
described a writ petitioner only as a Navy judge advocate. in order 
to avoid potential reputatianalinjiuly .Ihuy Judge Advocate F Cedar- 
burg, 12 M J. 315 (C M.A.  19811 (mem ) 

The Court retains authority to add parties in the interest of ex- 
peditious resolution of exrraordinary w i t  cues.  C S .  .VaLy-.Marine 
Corps Cowl ofMilLtary Review i! Carlucn, 26 M J 328, 342, 16 MLR 
2443 (C M.A. 1988) (Judge Advocate General of Navy added as  par^ 

ty despite fact that Secretary of Defense, who represents interests 
of Judge Advocate General, was named respondent), Adants L .  
Johnson, 12 M.J. 324 (C.M A 1981) (mem.). Conversely, inappropriate 
respondents will be dromed. McPherson u. ,McLauoklin, 5 M J 994 
(C.M A 1976) (mem ) 

In wnt c u e s  initiated by the pmsecutmn, the accused wlll beJoined 
as the real party in mterest If not named initially. G g  , Cnited States 
u Labella, 14M.J. 436 (C M.A. 1982)(mem ); UnitedStatesc Wolky, 
14 Y.J. 284 (C.M A 1982) (mem.) U'here the accused IS the petltioner, 
the United States will be added as a respondent If not named m the 
petition E,g., McPherson. supra; Gaulden II Alemnder, 2 M J 231 
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(C.M.A. 1977) (mem.). Where appropriate-as where it treats a peti- 
tion for extraordinary relief as a wnt appeal petition-the Court will 
redesigmate the parties. E.g., Ellis a. Jacob, 26 M.J. 90, 91 n.2, 16 
MLR 2317 (C.M.A. 1988). Where a respondent is a public official, and 
the named individual is replaced, the new incumbent will be 
substituted. E.9.. U S  Navy-Marine Corps Court ofMili tary h i e w  
v. Cheney, 28 M.J. 244 (C.M.A. 1989) (mem.), report accepted and 
fi led,  30 M.J. 29, 30 (1990) (mem.); see Fed. R. App. P. 43(c)(l); Fed. 
R. CIV. P. 26(d)(1). 

Notwithstanding the designation of parties for purposes of the ap- 
pellate process, a certificate far review should refer to "the accused" 
in stating the issue, and the Court may order it changed to so read 
United States v Bailey, 18 M.J 431 (C.M.A. 1984) (mem ). 

If a petitioner LS on unauthorized absence, the petition will be 
dammed E.$, United States v Schreek, 10 M.J. 226. 9 MLR 2162 
(C.M.A.), supplemented 10 M.J. 374, 9 MLR 2305 (C.M A 19811, 
followingremand, 13 M.J. 856,lO MLR 2458 (N.M C.M R. 1982). The 
Court allows absentees 30 days in which to return. Eg., Un<ted States 
o. Holmes, 19 M.J. 83 (C.M.A.) (mem.), pet .  d i m m e d ,  19 M.J. 120 
(C.M.A. 1984)(mem.); UnitedStafesuIlltterson, 17M.J.338(C.M.A. 
1984) (mem.); United States 2: Campbell, 17 M.J. 338 (C.M.A. 1984) 
(mem.) If the petitioner's s t a t u  as a fugitive is unclear, the peti- 
tion may be held in abeyance while further information is obtained. 
United Stateso Sigala, 22 U.S.CM.A. 264, 46 C.M.R. 264, 1 MLR 
2306 (1973) Given the Coun's pattern of generosity in dealing with 
petitioners, it is to be assumed that it would not dismiss in those 
"very unusual cases'' where equines relating to the absence, escape, 
recapture or the merits of the appeal so dictated. See United States 
v Awzanghma, 820 F.2d 25, 27 (1st Cir) ,  cert. denied, 108 S. Ct 
237 (1987). 

If a petitioner dies while a petition 1s pending or while the period 
rn which to petition for review LS mnrung. the proceedings are abated, 
the findings and sentence are set aside, the charges are dismissed 
and all rights, privileges and property of which he or she was de- 
prived are ordered restored. Such cases are surprisingly numerous. 
E.Q., C~nitedStafesv Joruis,23MM.J.359(C.MA. 1987)(mem.); United 
States v, Anderson, 19 M . J  295 (C.M.A. 1985) (mem.) (death prior 
to expiration of time for filing petition for grant of review), United 
States u. Lange, 18 M.J. 162,12 MLR 2455 (C.M.A. 1984) (per curiam); 
Untted States v Roeflger, 17 M J 453, 12 MLR 2350 (C.M A. 1984); 
United States 1: Wright, 17 M.J. 188 (C.M.A. 1983) (mem.) W l ) ,  
United States v, Kuskie, 11 M.J. 253 ,9  MLR 2700 (C.M.A. 1981) (2-1) 
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(petman denied, 10 hl J. 179 (C X A .  1980) (mem ), after petitioner 
died but before C M.A learned of death. held, fmdings and sentence 
set aside), see also Lhited Slates 1: Mdfenrie. 23 b1.J. 797. 798 
(C.G.C.M.R. 1967) (allowing untimely petition for reconsideranon 
where accused died one day after expiration of period for seeking 
reconsideration but before expiration of period for seeking C.M A. 
review; heid, findings and sentence set aside, charges dismissed) (coi- 
letting cases) 

Thhis rule is different from that followed in the Supreme Court. Dorr 
7)  Cniied States, 423 U.S 325 (1976) (per cunam) (dismissmg cernorari 
petition), and rests on the Court of Milltar) Appeals' view that its 
role is so central to the congressional pian for milnary justice that 
convictions over which 11 has only discretionary appellate junsdic- 
tion cannot be considered final unless and until that jurisdiction has 
been exercised or the time for invoking It has expired 

If reiiea has been completed before the petitioner dies the final 
decision stands Cnzted States 1: h p r e e .  17 Y.J 113 (C.hL4. 1963) 
(mem.) 

"A petition [for new trial] may not be submitted after the death 
of the accused" R.C.M 1210(a). 

Where a question is raised on appeal as to an appellant's smut) 
the usual course IS to remand Compare, q., ?mted States E .McGhee 
18 XJ .  418 (C X A .  1984) (mem )(remanding far sanity board). with 
United Slates D Johnson. 19 41.5. 281 (C !LA. 1985) (mem.) (leaving 
sanity board decision to C 1 1 . R . )  and United Slates L .  Washinglon 
6 U.S.C.M A 114, 19 C k1.R 240 (1965) (petitioner became m a n e  d u r ~  
m g  appellate process, case struck from docket) The accused IS en- 
titled to present post-tnal evidence of insanity 10 a mummarrid 
unless the appellate court is convinced beyond a reasonable doubt 
that a different result would not obtain if the trier of fact had had 
the new evidence before IT. L-niled States v. Dock, 28 bl J. 117, 120, 
17 hlLR 2345 (C 111 A 1989) In one case. the Court direcred the 
government to produce psychiatric records Cnited Slates 1, Gums. 
30 M.J. 22 (C.M A 1990) (mem.) 

If the interests of the parties wiii be unaffected by the outcome 
of a certificate for re~iew, the Court will decline to answer the ques- 
tion E g ,  U~i tedSla tes1Hartsock .  l521.J 
United Slates L Keliy, 14 M J 196. 200 & n 
1962): Umled Stales c Bryant.  12 11 J 30 
(k i ted  Stafes u McAnallg. 10 hl J 270. 9 MLR 2176 (CAI A 1981) 
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(per curiam); United States 1: Clay, 10 M.J. 269,Q MLR 2176 (C.M.A. 
1981) (per curiam); but see Lhmzted States a Kuehl, 11 M.J. 126, 127, 
9 MLR 2513 (C.M.A. 1981) (Fletcher, C.J., concurring in part and 
dissenting in part); United States 2' Gut-ez, 11 M.J. 122, 123, 9 
MLR 2512 (C.M.A. 1981) (question answered, noting split among ser- 
vices) The Court may decline to answer a certified questmn that 
is overly broad. United States 2. Brabant, 29 M I .  259, 266 n?, 17 
MLR 2682 (C.M.A. 1989). 

It will also dismiss cemfied cases that are moot, e.g., United States 
v. Arnold,  28 M.J. 338 (C.M A. 1989) (mem.); Cnited States u. Silwr- 
nai l ,  6 M J. 1128 (C M.A. 1976) (mem 1; United States a McIvor, 21 
U.S.C.M.A. 156, 44 C M R  210 (1972); United States b. a l l e y ,  14 
U.S.C.M.A. 226, 34 C.M.R. 6 (1963), or academic. United States ZI 
Aletky. 16 U.S.C.M.A. 536, 37 C.M.R. 156 (1967). 

Rule 8(e) governs the treatment of cases in which a crass-petition 
OF cross-certificate has been filed. Since the penod for filing a peti- 
tion for @ant of review is longer than that for filing a certificate for 
review, see Rule 19(a)-(b), and since most-but not all, e.g., L'nzted 
States 2,. Roettgw, 17 M.J. 453, 12 MLR 2350 (C.M.A. 1984)- 
cemficates are filed when the accused has prevailed in the Coun 
of Military Review, United States 2: Redding, 11 M.J. 100, 114 & n.1. 
9 MLR 2502 (C.M A .  1981) (Fletcher, J., dissenting), cross-petitions 
are far more likely to occur than cross-certificates 

CLERK'S OFFICE 

Rule 9. Clerk 
(a) Location ofoffire. The Clerk's office shall be located in the 

rourthuurr at lSO E Street. Sorthweat. Washington. D.C 20142. 

(b) Oath ofof f l rr .  Before entering upon the mecution of hir 
afflcr. the C l w k  shall take rhe oath UT affirmation prescribed 
in Section 951 of NtIc 2R. 1 niird States Code. 

IC) Custodian of records  The Clerk shall serve as ru-tudian 
of thv record, of the Court and shall not permit any documents 
relathe Io d ease I O  be urkrn from the courthouse except by order 
of a judge of the Court JIowe\ec aPter final action on a case In 
which documents containing e1arriPic.d information ha \ t  been 
filed with the Court under Rule 24ld). the Clerk shall. BI Court 
Srcurir\ Officer. ronvulr with the originarrng armed service to 
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determine the appropriate disposition of such documents. See 
Rule 12. 

(d) *position OP procedural matters. Notwithstanding the 
provisions of Rule 6, the Clerk, on behalf of the Court, may enter- 
tain and ac t  on any motion seeking an enlargement of time not 
to exceed 20 days, leave t o  withdraw a s  counsel, or permission 
to file citations, pleadings, or other papers relative to a matter 
pending before the Court, provided such motion is not opposed 
and such action doer not bubstantlally affect the rights of the 
parties or the ultimate decision in the case. The order of the 
Clerk shall be deemed the order of the Court. 

(e) Hours. The Clerk's office shall he open for the filing of 
pleadings and other papers from 9:00 a.m. to 5:00 p.m. every 
day except Saturdays, Sundays, and legal holidays, or as other- 
wise ordered by the Court. See Rule %(a). 

RULES ADVISORY COMMITTEE COMMENT 
The provisions of Rule 5(a) relating to the office of the Clerk are 

unchanged. The requirement is retained in Rule g(b) that the Clerk 
take the oath prescribed in 28 U S  C 5 951, but the text of the oath 
has been deleted. The Clerk's  authonty as custodian of Court records 
(Rule 5(c). is unchanged However, a provmon has been added to pro- 
vide for final disposition of documents containing classified infor- 
mation filed under new Rule 24(d). 

Rule 5(d) on disposition of procedural matters has been modified 
to permit the Clerk to act on motions seeking an enlargement of time 
of not more than 15 days for filing of documents with the Court This 
IS an increase from the enlargement of time up to  10 days authorized 
by the [former] rule Recent experience of the Clerk's  office reflects 
that the increase in time provided by the new provision will allow 
the Clerk to resaive most requests for enlargement of time without 
requiring action by the Court 

Rule Q(e)  prescribes the hours in which the Office of the Cierk shall 
be open for the filing of pleadings and other papers. The times 
described therein are unchanged from those in the [former] rule, but 
the wording of the rule has been modified to mold any implication 
that the rule prescribes the administrarive schedule for work by 
employees of the Clerk's  office or staff members of the Court. 
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DISCUSSION 
The full zip code 1s 20442-0001. 

Since October 31, 1952, the Court has occupied its own bmiding, 
which was designed by Eihott Woods (1866-1923) (with the mistance 
of W.D. Kneesi and August Eccard, Works Progress Admin., Federal 
Writen' Project, Woshzngton Cify and Capital 1074 (1937)) as a 
"fireproof addition" to the District of Columbia courthouse to house 
the United States Court of Appeals for the District of Columbia Cir- 
cuit. The dignified, if bland, architecture dates from 1910, 1961 
C.M.A Ann. Rep. 55 (1962), see Act of May 30, 1808, § 29, 35 Stat. 
620, 544 (authoming $200,000 for construction); Act of Ma. 4 ,  1909, 
35 Stat. 907, 928 (appropriating $29,600 to furnish building), and 
blends with that of adjacent buildings occupied by units of the 
Superior Court of the Distnct of Columbia and the Public Defender 
Service. Of note inside the building are a number of portraits and 
the particularly handsome skylight, gilded reredos and bench. The 
woodwork may be seen in an arresting sequence of old photographs 
of the judges of the District of Columbia Circuit on display in the 
attorneys' waiting room outside that court's present courtroam m 
the United States Courthouse two blacks to  the south 

The courthouse, which was piaced on the National Register of 
Historic Places in 1974, 39 Fed. Reg. 8368 (1974), has been variously 
described as "a faintly seedy edifice," Waltz, The Court of Military 
Appeals: An Experimat inJudwial Rewlulion, 45 A.B.A J 1186 
(l969), and as "a particularly fine and remarkabiy early example of 
revived (20th century) Greek Revival architecture, .designed with 
great sensitivity to respect the adjacent farmer Washington City Hall 
of 1820 ' I  H. Niuier, American S m i c m b w s ' S u p m m  Court: Im- 
pact ofthe U S  Court qfMtlitary Appeals onMil i tary Justice 60 & 
n.6 (1981) (quoting nomination for National Register af Historic 
Places) "There is in Woads' building no false note of pomposity or 
meretricious display. A judicious restraint and fine Sense of balance 
mark this judicial structure, one of the handsomest of its period 
among Government buildmgs" U S  Dep't of the interior, Nat'l Park 
Service, National Register of Historic Places, Nomination Farm for 
Federal Properties 5 8 (1974) Many B court would be pleased to have 
its work descnbed in similar terms 

The courthouse is open to the public during business houn, and 
is convenient to the Judiciary Square subway Station of the 
Washington Metropolitan Area Transit Authority. Parking in the 
wcmty  IS limited. The building IS within easy walking distance of 
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the National Gallen of Art, National Archives. Hirshharn Museum 
and Sculpture Gallery, Ford's Theatre, Air and Space lluseum and 
other popular tourist attractions Numerous good restaurants are 
found m the nearby Chinatown district 

The Court has long published a brochure describing Its history and 
functions. 1966 C M A  Ann. Rep. 14 (1966). This 1s available free of 
charge from the Clerk's office. A 1987 videocape descnbing the Court 
is also available Everett, The United States Court ojMil i tary A p ~  
peak 2Ve-t~ Issues, .\'e% Zxitiatiues, 36 Fed 8. News 8. J 182, 184 
(1989). 

Key telephone numbers at the Court are as follows. 

General (202) 272-1448 
Docket Room (202) 272-1462 
Counsel for Extraordinary 

Writs and Motions (202) 272-1463 
Reporter of Decisions (202) 272-1448 
Central Legal Staff Director (202) 272-1454 
Library (202) 272.1166 

The Court's automatic voice network (ACTOVON) telephone 
number uses prefix 286 followed by the last four digm of the com- 
mercial number 

When seeking c a ~ e  information by telephone, It IS dearabie to have 
the docket number available Docket Room Staff will a s k t  in obtain- 
ing the docket number If necessary 

In an emergency, rhe Court has made special arrangements for the 
receipt of pleadings outside of normal business hours. 1:s. ,Lhi,y 
MaMarine Carps Court of Mil i tary Reiiiew v Carlucci, 27 41 J 10 
(C.M.A 1988) (mem.) Unlike the practice of some other counts, there 
14 no standing arrangemenr for after-hours filings ai for the receipt 
of submisaons by security force penonnel. ' Pleadings dehvered after 
business hours are considered as being filed on the next busmess dag 
Delivery to a member of the Court's staff after business hours does 
not Constitute filing on the day of delivery.. Notice of intent to deliver 
a pleading does not render timely a pleading which 1s delivered after 
business hours." L-nited States u. ,l%igan. 30 M.J. 39 1C.M A. 1990) 
(mem ) If a pleading IS not ready until after the close of business. 
it ma) be filed by mail and will still be deemed tlmelg if it Is actually 
deposited in the United States mails Rul? 36(a), eg , Lkzted States 
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u. King, 30 M.J. 40 n? (C M.A. 1990) (mem.). Deposit in an office 
mail system is insufficient for this purpose 

On occasion, the Court transacts business on Saturday. For exam- 
ple, at the end of the Term, special efforts are made to wrap up pen- 
ding cases or other matten. Thus, Rule 3A was promulgated an Satur- 
day, September 29, 1990 

Rule 10. Docket 
(a) Maintenance of docket. The Cierk shaii maintain: 

(1) a regular docket for cmes subject to  mandatory review, 
petitions to  review convictions or sentences affirmed by a 
Court of Military Review, and certificates for review of f i i  
decisions in a Court of Military Review; 

(2) a miscellaneous docket for petitions for grant of review 
and certificates for review of decisions by a Court of 
Military Review an appeal by the United States under Ar- 
ticle 62, UCMJ, 10 U.S.C. §862, petitions for extraordinary 
relief, writ appeal petitions, and certificates for review of 
decisions on application for extraordinary relief in a Court 
of Military Review; and 

(S) a special docket of the matters arising under Rule 15 con- 
cerning complaints of unprofessional conduct against a 
member of the Bar of this Court. 

The receipt of all  pleadings or other papers filed, and any ac- 
tion by the Court relative to a ease, will he entered in the  ap- 
propriate docket. Entries in each docket wW show the date, the 
nature of each pleading or other paper filed. and the substance 
of any action by the Court. From time to  time, the Clerk shall, 
under the general direction of the Court, determine the ap- 
propriate manner for keeping and preserving the dockets. 

@)Docket number. In a mandatory review case, B docket number 
will be assigned upon receipt of the record from the  Judge Ad- 
vocate General. In all other cases, a docket number will he 
assigned upon receipt of t he  initial pleading. AU pleadings or 
other papere subsequently filedin the ease will bear the assigned 
docket number. 
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(e) Notice of docketing. The Clerk shall notify the appropriate 
Judge Advocate General and all parties of the receipt and 
docketlng ofa  case and the docket number assigned. In the ease 
of a petition for extraordinary relief, the Clerk shall also notify 
all named respondents of the petition's receipt and docketing. 

(d) Entry of final decision. The Clerk shall prepare. sign, and 
enter the final decision foilowing receipt of the opinion of the 
Court. If a final decision is rendered without opinion, the Clerk 
shall prepare, sign, and enter the final o r d e r  fallowing the in- 
structions of the Conit. The Clerk shall, on  the date a f ina l  deei- 
sion is entered, distribute to  all parties and the Judge Advocate 
General a copy of the opinion, if "5: or of the final order if no 
opinion was written, and notice of the date of entry thereof. 

RULES ADVISORY COMMITTEE COMMENT 
Rule IO(a1 has been substantially rewritten. It requires  the Clerk 

to maintain three separate dockets 

A "regular docket" is provided for 1) cases on mandatory r e ~ i e w  
2) petitions for review of comictions or sentences affirmed by a Court 
of Mihtary Review, and 3) cmes certified by a Judge Advocate General 
for review of a final decision of a Court of Military ReQiew, except 
in cases involving ~pplications for extraordinary relief 

A "miscellaneous docket'' IS provided for petitions for extraor- 
dinary relief and also for writ appeal petitions a n d  certificates far 
rev~ew in cases mvolvmg applications for extraordinary relief before 
a Court of Yiiitary Review 

A "special docket" 1s established for matten arising under [Rule 
151 concerning complaints of unprofessional conduct against a 
member of the Court's Bar 

Each docket LS required to have an entry for the receipt of all 
pleadings and  other papers filed and for entry of any action by the 
Court relative to a particular case The Clerk 1s authorized to  deter^ 
mine the appropnate manner for keeping and preserving the dockets 

Rule lO(b) makes no changes in the procedure for assignment of 
docket numbers and noting this number in subsequent pleadings in 
the case. 

Rule lO(c) has been revised to require the Clerk to notify the ap- 
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propriate Judge Advocate General and the accused or hls counsel 
of the receipt and docketing of a case and the docket number BS- 
signed. Appropriate procedures are established for docketing of a 
petition far extraordinary relief and notification of other parties. The 
substance of [former] Rule O(c) has not been changed, but the rule 
has been modified editorially to put the more common type of case 
at  the beginning of the rule provision. 

The title of Rule 10(d) has been changed to "Entry of Find Deci- 
sion" to reflect more accurately the action taken. The terminology 
h a  been changed from "Final Judgment" to "Final Decision" to can- 
form t o  the current practice in the Court. 

DISCUSSION 
Under the Court's Management Information System, docket infor- 

mation has been computenzed since FY82. FY82 C.M.A. Ann. Rep. 
6 (1083). Actual docketing practices seem to be slightly different, at  
least as far as labeling 1s concerned, from what the text of the rule 
suggests. The annual reports refer to master, petition and misceila- 
neous dockets, but notto thespecial docket E g . ,  FY87C.M.A. A m .  
Rep. 20-21 (1088). Cases move from the petition docket to the master 
docket upon a grant of review. Omission of the special docket from 
the Court's published data is presumably in deference to Rule 15(h), 
although there would seem to be no basis for objecting to publica- 
tion of statistics relating to that docket. The miscellaneous docket 
was instituted an January 1, 1067. 1967 C.1f.A. Ann. Rep. 5 (1968) 

Cases an the regular docket are consecutively numbered from the 
begmnmg of the Court's history, and do not refer to the year or Term. 
WithUnitedStatesu Watkinq4M.J.  326(CM.A. 1078)(rnem.)(Nio. 
36001lAR), the Court began to add a virgule foliowed by an indica- 
tion of the branch of sewice (AR, NA, MC, AF, CG) after the docket 
number m some orders. This practice was expanded to ali D a i l y  Jour- 
nal entries as of October 1, 1981, at  the same time that the use of 
commm was discontinued in the five-digit docket numbers. United 
States v Caronado, 12 M J. 82 (C M A 1081) (mem.) (No. 41140)AF). 
As of this writing, docket numben shown on published opinions con. 
t i m e  to use commas and to omit the branch-of-service suffix In 
1900, the Court also modlfied its practice by showmg the date of argu- 
ment in cases decided by full opinion. Linzted States v. Dellarosa, 
30 M.J. 256 (C.M A .  iooo) 

Muceilaneous docket numbers start anew as of October 1 each year 
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Rules 12 and G(h1 are the only provi~ion~ that expressly can- 
template limiting public access to the records of the Court The 
Court's general care files are ordinarily open to public mspectian 
although on rare occasions a pleading may be docketed under seal 
E.g , In re L-S. .%zaoy-.Marine Corps Court of"lilitarg, Rwzeic. 27 I1 J 
8 (C I1 A 1988) (mem 1. The sealing in that case was based on the 
fact that the undeilying Inspector General's investigation had not 
been made public Baum & Ban?.. L-TLited States.Vacy-.Marzne Carps 
Court o/.Mtlttar~ Rroieu 1: Carluccz' A Question of ludx ia l  I,i 
depenrLence 36 Fed. B. Sews & J 242,243 (19801 See ako.lbvy Judge 
Advocate 2) Cedarbwg, 12 Y.J. 316 (C 1I.A. 1981) (mem ) (generic 
term substituted for petitioners name) 

In exceptional circumstances. the Court may strike a case from the 
docket C'nitedStales I Washington, 6 U.S.C Y A. 114, 19 C X R  240 
(1956) (petitioner became insane during appellate process, divergent 
rationales for result reached) 

"The regular practice of the Clerk's Office is to send the (Rule lO(c)] 
notice (of docketing] to the appellate diraions on the date of the 
notice." C'nifed States D Shewmake. 29 R1.J. 135 (C I1.A. 1989) 
h e m  ! 

Rule 11. Calendar 
(8) The Clerk shall prepare a calendar, consisting of the cases 

that  have become or will be available far hearing, which shaii 
be arranged in the  first  instance in the chronological order in 
which petitions for grant of review have been granted or cer- 
tified questions and mandatory appeals have been Piled with the 
Court. The arrangement of eases on the calendar shall be sub- 
ject  to modification light of the availability of pleadings, exten- 
sions of time t o  file briefs, and orders to advance or Specially 
set  eases for hearing. 

@) The Cierk shall periodically publish hearing lists in advance 
of each Court session for the convenience of counsel and the in- 
formation of the  public. 

(e) The Clerk shall advise counsel when they are required t o  
be present in Court. See Rule 40@)(1). 

(d) Cases may be advanced or postponed by order Of the Court, 
upon motion duly made showing good cause therefor, or on the 
Cowt's own motion. See Rule 40@). 
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(e) Two or more eases lnvolvlng the same question may, on the 
Court's own order or by special permisslon, be heard together 
as one ease or on such terms as may be prescribed. 

RULES ADVISORY COMMITTEE COMMENT 
The substance of this rule has not been changed, but minor 

editorial revisions have been made in the language of the rule and 
cross-references to other rules have been changed to conform to the 
new numbers resulting from the I19831 revisions and additions to the 
COUrt'S rules 

DISCUSSION 
The only cases that are afforded an explicit calendar preference 

are those arising under Article 62. See UCMJ Art. 62(b), 10 U S.C. 
5 862(b) (1988), Rule lQ(a)(I); see also C k1.R R 2l(e) Perhaps to en- 
sure that they are not inadvertently lost amid the great mass of 
"regular" Article 67(a)(3) petitions, Article 62 petitions are identified 
as such a h e n  their filing is recorded in the Daily Journal E.g., 
(inited States c. Woods, 28 M.J. 103 & n.' (C.41.A. 1989) (mem.) 

The Court may make special arrangements for expedited argument 
in other cases a h e r e  circumstances warrant E.g , Lkger u Z i m -  
niak,  27 M J 449 (C \1 A 1989) (mem ): L'S, .Ymy-.Warine Corps 
Court of Mdctary Reuiew z' Carlucc~, 26 M.J. 328, 16 MLR 2443 
(C M.A 1988) While the Court has granted stays on an emergency 
basis m a vanety of cases, there can be no guaranty that inte- relief 
will be granted in time to  prerent a threatened harm. As Justice 
Rehnqust s a d  of the Supreme Court in Conforte zi Commissioner 
oflnternal Revenue. 459 U.S. 1309, 1311 (Rehnquist. Circuit Justice 
1983), "[elxcept m extreme circumstances the Court generally is 
unable t o  provide same-day service." See Discussion of Rule 40 (col- 
lecting cases) 

If the scheduled heanng date creates an meconcllable confuct with 
another important obhgaaon, a motion to reschedule should be filed, 
e a ,  United States u Stroup, 28 M.J. I 9  (C.M.A. 1989) (mem )(lead 
civilian appellate defense counsel scheduled to be outside United 
Stater); M u n y  v. Haldeman, 16 M.J. 377 (C.M.A. 1983) (mem ) 
(civilian counsel for an,- allowed to argue at separate session), 
but the Court may sxnply respond, as it did m Un'nited States L'. Dillon, 
16 h1.J 414 (C.M.A 1983) (mem.), that any counsel of record may 
argue the cause 
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On September 30. 1988, anticipating a recommendation of the 
Court Committee, see Presentation of Court Committee Report, 28 
M.J. 99. 101 (1989), the Court entered an order establishing a Term 
of Court to commence each October 1 In re Establishment of Tenn 
of Court, 27 M J. 412 (C M A. 1988) The purpose of the order. which 
remstates a system that had fallen mto desuetude some thlrteen yeam 
earlier, Early, Longmeet & Richardson, LSCMA and the Specified 
Issue. n e  Current Practice, 123 1111. L Rev 9, 10 n 6 (19891, cf. 
1977 Rule 41 (oral argument term to run from September through 
November and January through June), is to facilitate the "prompt 
and timely disposition of those cases in which pienary consideration 
is warranted and which have been placed on the Master Docket " 
See Discussion of Rule 10. The Clerk 1s to announce on the last da: 
of each Term "a list of those cases which are then pending on the 
Master Docket and which shall be carried over for final disposition 
to the next Term of Court." The order was accompanied by a sum- 
mary of the Court's caseioad far FY88 and a list of cases carned over 
to the October 1988 Term far briefing. argument, summary daposi- 
tion or final action. 27 M.J. at 413-14. 

The Term of Court arrangement of coume does not guarantee that 
cases wiii move any more swiftly than in the past, but it does 
demonstrate the judges' determination to remedy the problem of ap- 
pellate dela) that has occasionally plagued the system. See L'mted 
States L' Dunbar 31 H.J 70 75 (C M A 1990) (Cox, J , concurring 
m the result); see also S. Rep. No. 101-384, 101% Cong , 2d Sess 147 
(1990) (natmg "potennai for serious delays in case processing that 
the Court encountered in recent years") 

While Rule ll(b) contemplates the periodic publication of hearing 
lists the Court has not vet imdemented a suelemon that 11 oublish " .  I_ 

a calendar of arguments and conference dates. Presentation of Court 
Committee Report, 28 hl J 99. 101 (1989). 

Rule 12. Cases Involving Classified 
Information 

(8) Court Security Officer. The Clerk shall serve as t h e  Court 
Security Officer for the purposes of providing for the  protec- 
tion of classified information, and may desirmate such assistants 
as are appropriate for such purposes 

@) Classified documents Documents containing classified in- 
formation will be stored and safeguarded by the  Court  Security 
Officer in accordance with the  Department of Defense Informa- 
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tion Security Program Regulation P O D  Regulatlon 5200.1-R) or 
t h e  Security Procedures Established by the  Chief Justice of the  
United States pursuant t o  Pub. L. 96-456. 94 Stat. 2025, as ap- 
propriate. See Rules Y(c) and 34(d). 

(c) Security clearances. Security clearances for personnel on 
t h e  staff of the  Court will be obtained by the  Court Security Of- 
fleer in accordance with the  Department of Defense Informa- 
tion Security Program Regulation 

RULES ADVISORY COMMITTEE COMMENT 
The Court, dealing as It does wLth cases annng ~n the military ser- 

vices, has had a "umber of cases in which the record contained 
classified matter 01 was itself classified Other cases have required 
the use of classified material to resolve the issues presented. Con- 
gess has, by Statute (Public Law 96-456. 94 Stat. 2025). required the 
Chief Justice of the United States (in consuitation with the Secretary 
of Defense and the Director of Central Intelligence) to establish pro- 
cedures for protecting classified information in cases in the Federal 
civilian judiciary It IS appropriate that the Court's Rules likewise pro- 
vide procedures for processing cases and documents which involve 
such information. New Rule 12 and related rules establish these pro- 
cedures See Rules 9(c), 24(d) and 30(c). 

Rule 12(a) designates the Clerk 8s the Court Security Officer 
responsible for the protection of classified Information. The term 
"Court Security Officer" is adopted fmm the Procedures Established 
by the Chief Justice pursuant to PuMic Law 96-456. 

Rule 12(b) adopts the DOD information Security Program Regula- 
tion and the Security Procedures Established by the Chief Justice, 
as appropriate, for storing and safeguarding classified documents. 
Adoption of the DOD Regulation insures conformity with procedures 
already used by the military services and conforms the processing 
of classified documents by the Court and within other elements of 
the Department of Defense. Adopting the Procedures Established by 
the Chief Justice asssures that the protection of classified documents 
duringjudicial proceedings of this Court will be consistent with those 
used in Federal civilian courts 

Kote that the Procedures Established by the Chief Justice expressly 
protide that no security clearance need be obtained for a justice or 
judge Rule 12(c) provides for the Clerk as Court Security Officer to 
obtain (not g m t )  security clearances for staff penonnel of the Court  
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To facilitate compliance with Rule 12, Rule 24(d) provides pro- 
cedures for fihng with the Court documents which contain classified 
information and limits the number of copies of classified documents 
filed with the Coun Rule 30(c) authorizes che Court to hold closed 
hearings m a case involving classified information and prescribes the 
protection required for records of such a proceeding 

DISCUSSION 
The Classified Information Procedures Act is reproduced at 18 

U.S.C.A. App. (West 1985). The Chief Justice's rules may be found 
following 5 9 of the Act. The Court received classified documents 
in Cooke li Ellis, 12 M.J. 17, 18 (C.M.A. 1981) (mem )(Everett, C J , 
dissentmg). See also id. at 11-14. 

ATTORNEYS 
Rule 13. Qualifications to Practice 

(a) No attorney shall practice before this Court unless the at- 
torney has been admitted to  the Bar of this Court or is appear- 
ing pro hac vice by leave of the Court. See Rule %@). 

@ ) I t  shall be B requisite to the admission of attorneys to the 
Bar of this Court that they be a member of the Bar of a Federal 
court or of the highest court of a State, Territory, Common- 
wealth, or Possession, and tha t  their private and professional 
character shall appear to be good. 

(c) Each applicant shall file with the Clerk an application for  
admission on the form prescribed by the Court, together with 
a certificate from the presiding judge, clerk, or other ap- 
propriate officer of a court specified in (b) above. or from any 
other appropriate official from the Bar of such court, tha t  the 
applicant is a member of the  Bar in good standing and tha t  such 
applicant's private and professional character appear to be good. 
The certificate of good standing must be an original and must 
be dated within one year of the date of the application. 

(d) If the documents submitted demonstrate that the applicant 
posses6ei the necessary qualifications, the Clerk shall 80 notify 
the applicant and he or she may be admitted without appearing 
in Court by subscribing a written oath or affirmation. However, 
if the applicant so elects, the admission may be on oral motion 
by a member of the Bar of this Court in open Court. Upon ad- 
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mission, the Clerk shall issue a wallet-size admission card to the 
attorney. In addition, if the attorney desires a large certificate 
of admission suitable for framing, a fee of 525 will be required 
and may accompany the application papers. 

(e) Each applicant shall take or subscribe the  following oath 
or affirmation: 

"I * * *, do solemnly swear (or affirm) that I will support 
t he  Constitution of the United States, and that I will con- 
duct myself, 88 an attorney and counselor of this Court, 
uprightly and according to  law. So help me God." 

(0 Admissions wlll be granted on motion of the Court or upon 
oral motion by a person admitted to practice before the Court. 
Special admissions may be held by order of the Court. 

RULES ADVISORY COMMITTEE COMMENT 

changed. 
The provisions af [farmer] Rule ll(a) and (b) have not been 

Rule 13(c) revised [former] Rule ll(e) to require that application 
for admission to the Bar of the Court be on a farm which wili in- 
clude a notarized certificate from the applicant that he or she is a 
member in good standing of a Bar of a Federal court or the highest 
court of a state, territaly, or possession. The requirement for pay- 
ment of an admission fee [has] been omitted in the revised rule. 

Provisions for admission upon subscribing a written oath or affir- 
mation or upon oral motion in open court are retained m Rule [13](d). 
In addition, an attorney who desires a formal certificate of admis- 
sion may obtain one upon payment of a $10 [now $251 fee to the 
Clerk. The provision in [farmer] Rule We)  with respect to taking 
a prescribed oath has been revlsed to change the word "demean" 
to "conduct." 

Xew Rule 13(f) continues the practice of admitting attorneys to 
the Bar of the Court at  special hearings held at locations outside of 
Washington. Minor changes have been made m the language of the 
rule 

DISCUSSION 
The bar of the Court is not officially organized, although the Judge 

217 



MILITARY LA%' REVIEU [Vol 131 

Advocates Assoc~ation, founded ~n 1943 (before the Court has 
created) and now affiliated with the American Bar Association. func- 
tions as the Court's bar in some respects. See generally Everett 8 
Early, The Cnited States Court of.Milztary Appeals and the Judge 
Adnocatrs Assoc~ation: An Historical Relationship, 1 >lil. Adxocate 
No. 5. at 1 (Summer 1990). Membership m the Court's bar 1s nut a 
prerequisite to pracrse before courts-martial or the courts of mllitaq 
review Cf C Y A Guide 1; (1978) (noting abortne staff proposal) 

If counsel LS not admitted to rhe Courts  bar, a motion TO appear 
pro hac vice, rather than a morion to be admitted pro hoc ewe 1s ap- 
propriate. See CnitedStatesv. Berg, 29 DI.J 437 (C.>l.A 1989) (mem ) 
"Filing a i  a pleading should not be delayed because counsel IS ap- 
plying for membership ~n the Bar of the Court.'' Lnited Stares c 
Evans, 30 11 J 24 n 2 (C 11 A 1990) (mem.), see Rule 38(b) 

Given the ease with which an attorney can gam admission to rhe 
Courr's bar, there 1s litrle reason to proceed pro hac L'ice It does. 
however, occur from time t o  time, typically when appellate defense 
counsel or amicus mriae counsel are ciiilian practitioners E g  , L-S 
.Vcy  .Wnrin? Corps Court of .Mzlitory Remeu, L' Carluccz. 28 \I J 
84 (C.X.4 1989) (mem j, CnitedStates r Dzcupe, 19 \I J 13 (C 51 4 
1984) (mem.) (oral morion in open court to present argumentym hac 
vice); Cnited States L Simpktns. 19 %l J. 85 (C.Xl.A 1984) (mem ) 
(pending admission to C 11 A .  bar) Far B rare case of appearance p m  
hac LZCB by government Counsel see Cmted States c  den?^, 29 M J 
452 (C \I A 1989) (mem ) 

The Court has refused to permit a nonlawyer appellant ro appear 
pro se L'nited Stares c Wattenbarger, 18 X J .  448 (C.M A 1981) 
(mem ). see also ChztedStates 1 Elmis, 25 11 J 69s (A C \I R 198i). 
u y d .  27 11 ,J 4 4 i  (C \I A 1988) (mem ). Cert d m i e d .  109 S Ct. 2434 
(1980). 

The Court-like the Supreme Court--admns far more attorneys to 
11s bar than mill ever conceirabi) appear before 11 After 10 years. 
the Court had admitted 9 091 lawyers TO Its bar 1961 C X I  A. .inn 
Rep. 58 (1962) The 10,000th admlssm- that of Sen Sam ,J Ervin- 
occurred in 1963. 1963 C h1 4 Ann Rep 51 (1964) Through FY87. 
when the Court's cumulative docket of cases had j u t  passed rhe 
60 000-case mark. 11 had admitted 26.284 attorneys to its bar FT8i 
C hI A I n n  Rep 6 (1868) In 1981. the Courr authorized naiiei  of 
11s admission fee where appropriate ' because of the official posi- 
tion or official duties of the applicant for admission 12 X I  J 7 2  
(C 11 A 1981) \lost newly admitted attornegs request the oprional 
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certificate of admission, which is among the most impressive and 
handsome examples of an otherwise dull genre. The cost of the op- 
tional certificate rose to $26 in 1990 

In 1983, the judges rejected a proposal to substitute self- 
certification for the customary official certificate of good standing. 
They also declined to promulgate a rule permitting appearances by 
law students. The proposal, which was advanced initially by the Na- 
tional Hilitary Discharge Review Project, C.M.A. Guide 15 (1978), 
received mured reviews. One argument in opposition was the fact that 
the Court is a criminal court of last resort for the militaly, and that 
student responsibility for cases was inappropriate in such a context. 
In United States L' Strangstalien, 3 M.J. 204 (C.M.A. 1977) (mem.), 
the Court denied a motion for the special admission of legal interns 
to present oral argument, in the absence of evidence that the ap- 
pellant had consented--a position to which it adhered even after the 
appellant requested such representation. 3 M.J.  208 (C.M.A. 1977) 
(mem.), butseeid. .  7M.J. 225,226(C k1.A. 1979)(noongroleof legal 
interns on brief) 

The Court encourages student involvement through the submis- 
sion of amicus briefs by law school appellate advocacy programs. 
E& U-nited States v. Jacobs, 31 M.J. 136, 14: n.1 (C.M.A. 1990) 
(Everett, C.J., dissenting), UnitedStatesv Auila, 26M.J.  72(C.M.A. 
1988)(mem.), C o o k e v  Orser, 12M.J. 299(C.M A. 1981)(mem.). Not- 
withstanding Strangstalien, in United States t'. Jefferson, 22 M.J. 87, 
112 (C M A. 1986) (mem ), it allowed a third-year law student (cer- 
tified under a state rule far the practical training of law students) 
to argue as an amam. See also Everett, State ofthe Court 2-3, 16th 
Ann Homer Ferguson Conf. (May 4, 1990) (rules waived to permit 
students in appellate litigation clinics to present oral argument as 
amic i ) ,  Cnited States u. Jacobs, supra It has also allowed student 
interns to appear pro hac vice in connection with the filing of 
pleadings Cntted States n. Rousseau, 22 M J 413 (C.M.A. 1966) 
(mem ). 

Rule 14. Honorary Membership 

Honorary membership in the Bar of the  Court may be granted 
Prom time to time to distinguished members of the  legal profes- 
sion of other nations who are knowledgeable in the fields of 
military justice or the  law of war, A candidate for honorary 
membership will be presented at the Bar in person after the  
nomination has previously been approved by the Court. A cer- 
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tifieate of honorary membership in the  Bar will be presented 
to  the person so honored. 

RULES ADVISORY COMMITTEE COMMENT 
This 1s a new provaion authorizing the Court 10 extend honorary 

membership to distinguished members of the bar of other nations 
who are knowledgeable in the fields of military jusrice or the law 
of war. Nornmation for honorar) membership may be made by a 
Judge of the Court. a Judge Ad\ocate General, or other member of 
The Bar of the Court. Candidates for honorary membership wii be 
presented at the Bar in person and a certificate of honorary member- 
ship will be presented LO the person so admitted This provision will 
permit the Court to extend the recognition of honorarg membership 
in 11s Bar m acknowledgment of extraordinary service to the legal 
profession and significant achie\ement in the fields of miiitaq justice 
or the law of WBT 

DISCUSSIOK 
Rule 14, which has been used from time to  time. recognized a prac- 

tice that had grown up over the bean without specific pronsmn har- 
mg been made for it Foreign lawyers had occasionall) been admir- 
Ted to the Court's bar and others had been admitted on an honaraq 
basis Cook, Courts-.Martial ?%e nLirdSgstsrem in.Ame,zcon Crzm? 
nal La&, 1978 So Ill L' L Rev 1 i n 30 Dunng the Courr's first 
ten years, honorary membership was granted to 25 attorneys from 
eight foreign countries 1961 C \I A Ann Rep 58 (19G2) The prac- 
tice continued at an accelerating rate thereafter E.g , 196i C 111 A 
Ann Rep 7 (1968) (cumulative total of 66): 1966 C 1I.A Ann Rep 
6 (1967) (eight honorary admittees): 19 iO C.X.4. Ann. Rep 8 ( N i l )  
(I? honorary admittees). 1973 CAI A Ann. Rep i (1974) (eight 
honorary admittees). Israeli Ambassador Admitted as Hmorory  
.Mmbm ofBar (In re Rasenne). 23 SI J 234 (C 11 A 1986) The rule 
should be rescinded Hospitalit) can be extended to distinguished 
fareim v ~ ~ i t o n  ~n other ways without involving--e! en on an honoran 
basis-the bar admission process See, e.9 , 1968 C.W.A. Ann Rep 
11 (1966) (noting visits by foreign dignitaries), 1966 C h! A Ann Rep 
7(1967)(same); 1967 C 11 A. Ann. Rep 7(1968)(same), 1969 C 11 A 
Ann Rep 9-11 (1970) (same): FY78 C 111 A Ann Rep 6-7 (1979) 
(same). 

Rule 16. Disciplinary Action 
(a) The Model Rules of Professional Conduct of the American 
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Bar Association are hereby adopted 8 8  the rules of conduct far 
members of t he  Bar of this Court. After notice, investigation, 
and hearing as  provided in this rule, t he  Court may take any 
disciplinary action i t  deems appropriate for failure to comply 
with the Model Rules of Professional Conduct. 

@) For purposes of this rule, the Court shall appoint an In- 
vestigations Committee consisting of five members of the Bar 
of this Court who shall be appointed for a period of three years. 
The Investigations Committee shall consider such complaints as 
may be referred to  i t  for investigation, including the taking of 
evidence, and shall submit B report of such investigation to the 
Court. 

(c) Upon receipt and docketing of a written complaint under 
oath of unprofessional conduct against a member of i t s  Bar, the 
Court will cause B copy thereof to be served by certified mail, 
return receipt requested, on the attorney thus accused. The 
Clerk will, in addition, acknowledge by letter, to  the person fli- 
ing such complaint, the receipt thereof. The accused attorney 
will answer the complaint by filing a formal pieading respon- 
sive to each allegation of misconduct within 30 days of receipt 
of the complaint, but extensions of time may be granted by order 
of the Court on the accused attorney’s application. A complaint 
will be docketed only if the Court makes B preliminary deter- 
mination that it is not frivoious. 

(d) On consideration of the complaint and answer, and if it 
believes B substantial basis exists for t he  complaint. the Court 
will refer the matter to  it6 Investigations Committee for con- 
sideration under subsection @). Otherwise. the Court will dis- 
miss the complaint. Any such investigation will be held private- 
iy, unless the accused attorney requests that  i t  be opened t o  the 
public. 

(e) On receiving the report of the Investigations Committee, 
the Court may dismiss the complaint or order the matter set  
dawn for hearing, giving due notice to  the accused attorney. At 
the hearing, t he  accused attorney will be given opportunity t o  
present such matters reierant to the  complaint as  he or she 
deems appropriate and to  examine any witnesses against such 
attorney. All documents received in connection with a complaint 
under this rule shall be furnished to the accused attorney. A ma- 
Jority vote of the Court is necessary to  find an attorney guilty 
of unprofessional conduct and to fix any penalty. 
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(fJ When i t  is shown to the Court that any member of i ts  Bar 
has been disbarred or suspended from practice by any court. 
such member shall be forthwith called upon to show cause 
within 30 days why similar action should not be taken by this 
Court. Upon the PUing of the  member’s mswer to an order to  
show cause, or upon the expiration of 30 days if no answer is 
Wed, the Court will enter an  appropriate order; but no order 
of disbarment or suspension will be entered except with the con- 
currence of a majority of the judges participating. 

(8) Penalties for unprofessional conduct may extend to  repri- 
mand, suspension, or disbarment. 

(h) Except for an order of reprimand. suspension or disbar- 
ment, no papers, pleadings or other information relative to a 
complaint in B dlseiplinary proceeding will be published or re- 
leased to  the public without prior approval of the Court. The 
docket of matters arising under this rule shall not be available 
to the public. 

RULES ADVISORY COMMITTEE COMMENT 
This rule covers areas addressed in Rule 12 of the 119771 rules of 

the Court. The provisions of [former] Ruie 12(a) have been retained 
in Rule E(,) 

Rule 16(b) has been revlsed to requre that on receipt and docketme 
of a written complaint, under oath, of unprofessional conduct against 
a member of the Bar, the Court will have a copy served on the at- 
torney so accused by certified or registered mail. The Clerk will 
acknowledge by letter to  the penon filing such complaint its receipt 
in the Court. The accused attorney wlll file a formal pleading respon- 
s w e  to each allegation of the complaint within 30 days after he 
receives the complaint or within any extension of such time as may 
be granted. A complaint will be docketed m the Court only if rhe 
Court makes a preliminary determination that it IS not frivolous 

Ruie 15(c) provides that after consideration of the complaint and 
the ansxwr, If the Court finds that a substantial basis exists for the 
complaint it will refer the matter to a commmee of members of Its 
Bar for investigation, including the taking of evidence and far sub- 
mission of a report of that investigation to the Court Otherwise. the 
complaint will be dismissed Any investigation ru~ll be heid private- 
ly, unless the accused attorney requests that it be open to the public 
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When the Court receives the report of the committee, Rule 15(d) 
permits it to order the matter set dawn for heanng g h n g  due notice 
t o  the accused atcarney, or to dismlss the eomplamt. At the healing, 
the accused attorney will be w e n  an opportunity to present such 
matters as he deems appropriate and to  examine witnesses against 
him. He will also be furnished a copy of any documents received in 
connection with the complaint against him A majority vote of the 
Court is required to find an accused attorney guilty of professional 
misconduct and to fiu any penalty. 

The [former] provisions of Rule W e )  providing for disbarment upon 
a showing that a member of the Bar has been disbarred or suspend- 
ed from practice in any other court are retained in Rule 15(e), but 
the time for filing an answer to a show cause order is reduced from 
40 to 30 days 

The penalties for unprofessional conduct provided in Rule 15(f) re- 
main the same as those in [former] Rule 12(f) 

Rule 15(g) provides that, except for a court order of repunand, 
suspennon or disbarment, documents relating to  a complaint and 
disciplinary proceeding will not be published or released to the public 
without the prior approval of the Court, and the docket of matters 
arising under this rule will not be available for pubhc use. 

DISCUSSION 
In 1983, the American Bar Association's Code of Professional 

Responsibility was superseded by Model Rules of Professional Con- 
duct. In 1990, the Court modified Rule 15 to  recognize this change. 
In accordance with R.C.M. lO9(a), the Model Rules had already been 
adopted by the Army and Navy in 1987, Dep't of the A m y  Pam 27-26, 
Rules ofpmfessional Conduct for Lawyers (1987), discussed in In- 
gold, Overview and Analysis ofthe Neur Rules ofProfeessional Con- 
duct for Army Lawyers, 124 Mil. L. Rev. 1 (1989), Navy JAG Inst. 
5803.1, Professional Conductfor Judge Advocates (1987), discussed 
in Aibertsan, Rules of prqfessional Conduct jov the Naval Ju@e Ad- 
vocate, 35 Fed. B News & J. 334 (1988), and by the Air Force in 1989, 
see Myers, Rules ofRoje&nal Responsibility for Air pbrce Lawyers, 
37 Fed. B. News & J. 312 (1990), although the services were unable 
to agree as to certain pravismnn. The Court's adoption of the Model 
Rules reduces the potential for a Tower of Babel in the key area of 
defining standards of professional conduct, and presumably will 
stimulate the services to continue to work for complete agreement 
on the remaining LSSUBS. 
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The pomer of the Judge Advocates General to make rules under 
R.C.M lO9(a) extends to "professional super, ismn and discipline of 
military tnal and appellate judges, judge advocates. and other lawyers 
who practice m proceedings governed by'' the UC?JJ and Manual 
fo? Courts-Martial The disciplinary reach of such rules, however 
IS confined to "practice in courts-martial and In the Courts of hlilitw 
Review" R.C.M. 109(a) Hence, the draften of R C.M. l09(a)apparent- 
iy chose not to intrude on the Court of Military Appeals' authority 
to govern practice before it. The official analysis notes that the 
"previous rule was limited to conduct af counsel in courts-martial " 
MCM, 1984, at A21.7 The Court and the Judge Advocates General 
should clearly reach agreement on a angle set of professional stan- 
dards that would govern every lawyer in every phase of the military 
justice process in each armed force The fact that this has not been 
achieved suggests a breakdown in the collegial process contemplated 
by the congressional provision for a Code Committee under Article 
146, 10 U.S.C.A. 5 946 (West Supp. 1990). Perhaps this E an area in 
whch the orgamed bar can play a ieadenhip role to help bring about 
unifomity. Faihng this, congressional intervention may be necessary 

The Court has occasionally exercised reciprocal discipline under 
Rule 15(0, but there has been very few orignal disbarments in its 
history. In  re D e F i m ,  No. 13,600A (C.M.A. Feb. 17, 1960): see atso 
DeFina t'. Latimer, 70 F.R D. 5 (E.D.NY. 1977); 1061 C M.A. Ann. 
Rep 57-68 (1962) (noting appointment of grievance committee and 
procedures in DeFina). Disciplinary proceedings were instituted in 
I n  re W m p q  Spec. Dkt No 89-04. noted in United S u e s  F McKin- 
my, 29 M.J. 297 (C.hl A .  1089) (mem ) Trimper, who had been con- 
victed of drug use in an Air Force general court-martial, CnztedSlates 
L' h.imper, 28 M.J 460, 17 MLR 2627 (C M.A 1, cert &?lied. 110 S. 
Ct. 409, 17 MLR 2721 (1980), was ordered to show cause why he 
should not be dubarred. 

In another case, the Court declined to discipline an attorney who 
wrote an article that the judges felt "reflectled] conduct unbecom- 
ing a member of its bar." Cook, Courts-Martial: h e  Third Syston 
in American Criminal t a w ,  1978 So. Ill. U. L. Rev. 1, 29 n 126 
Rather than take formal disciplinary action where briefs submitted 
to it contain inappropriate language, the Court has confined itself 
to striking the inappropriate matter. E.& United States z Hosie, 7 
M.J. 208 (C.M.A. 1979) (mem.). Given the historical paucity of 
disciplinary cases, it i s  not surprising that there IS no standing In- 
vestigations Committee at present 
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Rule 16. Entry of Appearance and Withdrawal 
by  Counsel 

(a) Counsel shall enter an appearance in writing before par- 
ticipating in the representation of a par ty  to  an action before 
the Court; however, t he  filing of any pleading or other paper 
relative t o  B case which contains the signature of eounsel shall 
constitute such an entry of appearance. See Rules 13(a) and 38. 

@) Leave to  withdraw by any counsel who ha8 entered an ap- 
pearance under subsection (a) must be requested by motion in 
accordance with Rule 30. A motion by an appellate dehnse  
counsel must indicate the  reasons for the withdrawal and the 
provisions which have been made for continued representation 
of the accused. A copy of a motion filed by an appellate defense 
counsel shall be delivered or mailed to  the accused by the mov- 
ing counsel. 

RULES ADVISORY COMMITTEE COMMENT 
This ruie supersedes Rule 13 of the [former] rules af the Court. 

Rule 16(b) revises [former] Rule 13(b) to require that leave to 
withdraw by appellate defense counsel be requested by motion in 
accordance with new Rule 31. The motion must indicate the reasons 
for the withdrawal, describe the prowsions which have been made 
for the continued representation of the accused and state whether 
the accused has consented to counsel's withdrawal. Further, a copy 
of the motion to withdraw must be provided to the accused by the 
moving counsel. 

DISCUSSION 
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to select appellate defense counsel Under some cmumstances, 
however, he may be entitled to request that detailed appellate 
defense counsel be replaced by another appellate defense counsel. 
Discussion, Rule for Caurts-Martial 1202, Manual for Courts-Martial, 
United States, 1984. See Cnited Stales v. Bell, 11 U S  C M A. 306, 29 
C.M.R 122 (1960) A conflict of interest could be such a CIT- 
cumstance."Mart2ndele~. Campbell, 25 M.J. 755.757,  16MLR 2042 
(N.M.C.M.R. 1987). 

The Code does not provide for continuity in representation by 
military counsel from the trial through the appellate process. Where 
there is such continuity, the party so represented is likely to have 
an advantage. E.g , LrnttedStales v. Sulton, 31 M J. 11, 13 n.1 (C.M A 
1990) (appellate government counsel had also been trial counsel). 

If an accused refuses to be represented by appellate defense 
counsel who is not burdened with a conflict of interest, he or she 
may proceed prose or employ civilian counsel at no expense to the 
government. Id a t  758 n.3. The Court prefers that inigants before 
it be represented by counsel, and has gone so far as to direct appomt- 
ment of appellate defense counsel where appellants have expressly 
requested that no such counsel be appointed. E.g., (k i ted  States c 
Fmnkenbevgw, 7 M.J. 136 (C.M 4. 1979) (2-1) (mem.), L'nited Stotes 
u Prospe% 7M.J. 136(CM.A 1979)(mem), L'nitedStalesz: h i i ; i O ? l  

4 M.J. 201 (C.M.A. 1958) (mem.). Counsel who are the subject of pen- 
ding disciplinary proceedings will not be allowed to represent clients 
before the Court. L'niled States v. McKinney, 29 41.J. 297 (C.41.A. 
1989) (mem.); Cnited States v. CaffoTd, 29 M J 297 (C 1% A .  1989) 
(mem.). Where a case may be delayed because civilian counsel  re^ 
quires medical attention, the Court has required military appellate 
defense counsd to ascertain the client's wishes and to determine 
the availability of other counsel from civilian counsel's law firm 
L'nzted States c Thomas, 30 M.J 47 (C M .4 1990) (mem.) 

The C a m  has allowed appellate defense counsel to ulthdmu when 
it IS impossible for them to continue to represent the client effec- 
tively, provided substitute counsel has been assigned. Eg., Cnited 
States i Boyd, 12 M.J. 408 (C.M.A 1982) (mem.), Cnited States 1 

m t e f o n ,  I1 M.J. 470 (C.M A 1981) (mem.), see aiso Early. LOnWtreet 
& Richardson. CSCMA and the Speclfzed Issue: The C u m n t  Prac- 
tice, 123 Mil. L. Rev. 9,  23 n 60 (1989), discllssing Cniled States c 
Knight, 16 M.J. 202,203-04,ll MLR 2324 (C.M.A. 1983) (withdrawal 
of appellate defense counsel who submitted case on merits despite 
listing of issues m accused's request far appellate representation) 
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"The signature block of the counsel who withdraws must be inciud- 
ed" on a Rule 16(b) motion. United States u. McQuaig, 22 M.J. 186 
n? (C M.A. 1986) (mem.); United States u. Moye, 22 M J 184 n?  
(C.M.A i986) (mem.). Fgdure to comply with this process can create 
needless complications and embarrassment later on. See United 
States L: C u m ,  28 M.J. 139 n? (C.M.A. 1989) (rnem.); United States 
1: A d ~ m s ,  22 M.J. 234 (C.M.A 1986) (mem ). 

Where It 1s unclear who will represent a party, the cme may be 
held in abeyance. United States v Colvin, 19 M.J. 206 (C.M.A. 1984) 
(mem.); cf. United States v. McKinney, mpra (military appellate 
defense counsel directed to advise Court If appellant wlshes to delay 
review untd completion of civilian appellate defense counsel's pend- 
mg disciplmary proceeding); United States a (&(ford, supra (same). 
This may occur if the respective responsibihties of civilian and 
military appellate defense counsel have not been clearly allocated 
at the outset, or if, as unfortunately happens from t h e  to time, per- 
sonalities clash, coordination is deficient or counsel have divergent, 
or, wone yet, irreconcilable theories as to how best to advance the 
ctient's interest. In addition to the danger of prejudice to the accused, 
these situations can be a source af professional embarrassment and 
a needless distraction to the Court. 

Typically, when an accused has civilian counsel on appeal, that 
attorney will serve as lead counsel. Cf. UCMJ An.  38(bX4), 10 U.S.C. 
$ 838(b)(4) (1988). This, however, IS entirely up to the party and 
counsel. See Unlted States a Copped@, 14 M.J. 286 (C.M.A. 1982) 
(mem.) Civilian counsel may also be asked to serve as associate ap- 
pellate defense counsel 01 "of counsel" on the briefs At times, all 
the client (or the client's family) wants, needs or can afford IS the 
comfort of a ''second opmion" from a nonuniformed lawyer. 

Rule 17. Assignment of Counsel 

Upon receipt of a notice of the docketing of a case issued under 
Rule lO(c), the appropilate Judge Advocate General ahall 
designate eppeUate rnllltary counsel to  represent the partles, 
unless such counsel have previously been designated. In a ease 
Involvlng a petition for extraordinary relief wherein an  accused 
has been denominated 84 the real party in interest hy a filing 
party or hss been 80 designated by the Court, the Judge Advocate 
General shall also designate appellate mllitary counsel to  repre- 
sent such accused. 
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RULES ADVISORY COMMITTEE COMMENT 
This rule covers matters controlled by Rule 14 of the 1977 Rules 

The substantive provisions of Rule 14 of the 197i Rules have not been 
changed. However, the material relating to the designation of counsel 
for indigent parties has been omitted as not appropriate m the opera- 
tion of the milltar) justice system 

DISCUSSION 
If counsel believes representation of particular parties may give 

rise to a conflict of interest. the matter can be explored mthm ap- 
propnare bar or military professional responsihdity channels A ri i l~ 
ing may evidently also be sought from the Court E.g., Crizled Sln te~  
D Braachler, 17 \l .J  277 (CA1.A 1983) (mem ). 

In 1-nited Stoles L'. Foster 25  h1.J 302 (C hl A 1 (mem ) motion 
denied. 26 M.J 38% ( C D I  A 198i) (mem.). an Army case. the Court 
denied a motion by cmilran appellate defense counsel for assignment 
of associate mihtar) appellate defense counsel from another armed 
SerVLcP 

Former Rule 14 had provided for the appointment hg the Court 
of a member of the bar to represent indigent parties The pro\iiion 
was "wnhout precedent in the court's annals." C.R.1 A Guide 21 
(1978), had never been used in the years since its promulgation. and 
was deleted in the 1983 revision. When it was promulgated. the 
author commented That "[a] particular case could concen-ably 
engender sufficient hostiht) within a particular service as to render 
it unlikely that satisfactory legal asastance would be forthconung 
from within that armed force, eg , if the case involved serious ISSUOS 
going to the pouwx. orgamzatmn or management of ajudge advocate 
general's departmenr, or allegations of perrasire command in- 
fluence ' Id at 22 & n.84 

Such considerations were at uork 111 CS .\-auy ,Ma?'iw Cmys Courl 
of .mit iaryRemru i cnrriicci. 27 XJ. 11, 12 (c hl A i%88) (mem ), 
procecliw tirder granted, 26 !kf J 328, 32%. 16 MLR 2443 (C 11 A 
1988) where the Court appointed civilian counsel (a forme, General 
Counsel of the Department of Defense) for the Court of Mllnar) 
Review. which had asserted that It  was unable to ahtam counsel 
far itself " The case E presumably sui geriem. but it shous that there 
may we11 be times 1 hen pamciparmn by counsel outside the milltar? 
conimunity, and not Simply a i  aniic?. ma) be appropriate The 
reipondents in that case were eventually represented by arromeys 
from the ('nil D i r m o n  of the Department of Justice 
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After p r e v a h g  in efforts to ab tan  an extraordinary writ, counsel 
for the Navy Court applied to the Court af Military Appeals for a 
substantial award of attorney fees under the Equal Access to Justice 
Act. 28 U.S C. § 2412 (1988). The application was stoutly resisted by 
the Department of Defense and d i s m e d  by the Court an the 50und 
that the proceedmg was not a c i a  action for purposes of that statute 
LIS Navg-Madw Corps Court qfMil i tary R e u k '  ?A Cheney, 29 M.J. 
98, 17 YLR 2638 (C.M.A. 1989) The episode brings to mind a 1980 
bar association suggestion that the Court "be empowered to appoint 
a civihan attorney or bar association to participate in an appeal as 
ami- curiae, and that campensatmn for such service be available 
pursuant to the standards set forth in 18 U.S.C. § 3006A." Letter from 
Steven S. Honimlan, Chairman, Subcomm. on the Uniform Code of 
Military Justice, Ass'n of the Bar of the City of New York, to Rep. 
Richard C. Whte,  Chairman, Subcomm on Miiitaly Personnel, H. 
Comm. on Armed Services, Feb. 7 ,  1980, H e a d n g s o n X R .  6406 and 
H.R. 6298, Revision of t h e h w s  Govoning the US Court ofMilztary 
Appeals and the AppealsProces$ E&-e the Military Personnel Sub- 
cmm.  of the& Comm. on A m d S m i c e s ,  96th Cong., 2d Sess. 92, 
93-94 (1980). The proposal sank without a trace. 

The Court denied a request for costs in United States 2,. Longhojer, 
27 X J .  285 (C.Y.A. 1988) (mem.). Yare recently, in a capital case, 
it directed the Judge Advocate General of the Navy to take ap- 
propriate action to ensure the availability of $16,000 to appellate 
defense counsel "for such expenses as are determined by (counsel] 
to be reasonable and necessary in furtherance of the defense of the 
appellant in this appellate proceeding, subject to such procedures 
as are in effect within the Department of the Bavy for the proper 
disbmement of pubhc funds . .the determination of such reasonable 
and necessaw expenditures (to] be subject to rev~ew only by th[e] 
Court" Cnited States ZI Curtis, No. 63,044MC (C M.A. Yay 10, 1990) 
(mem.) The funds had been sought in order to secure, among other 
things, expert assistance, travel. continuing legal education, and 
counsel qualified under the capital case guidelines of the Amencan 
Bar Association 

There 1s no right to be represented by appellate defense counsel 
at  a lmited rehearing United Sates v Ibrres, 6 M.J. 86 (C.Y.A. 1978) 
(mem.); UnitedStatesu. Xelker, 4 Y  J 323,6 MLR2O84(C.>fI.A. 1978). 
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APPEALS 
Rule 18. Methods of Appeal 

(a) The Court will entertain the following appeals: 
(1) Cases under Article 67(a)(3). Cases under Article 67(a)(3), 

UCMJ, 10 U.S.C. §867(a)(S), including decisions by B Court of 
Military Review an appeal by the United States under Article 
62, UCMJ, 10 U.S.C. $862, may be appealed by the filing of B 

petition for  grant of review by an appellant or by counsel on 
behalf of an appellant substantially in the form provided in Rule 
ZO(a) or @). 

(2) Cases under Article 87(a)(Z). Cases under Article 67(a)(2). 
UCMJ, 10 U.S.C. §867(a)(2), including decisions by a Court of 
Military Review on appeal by the United States under Article 
62. UCMJ, 1OU.S.C. $862, whichare forwarded b y a  Judge Ad- 
vocate General by a certificate for review must be substantial- 
iy in the farm provided in Rule 22(a). 
(S) Cases under Article 67(a)(l). Cases under Article 67(a)(l), 

UCMJ, 10 U.S.C. $867(a)(l). will be forwarded by B Judge Ad- 
vocate General by the  filing of the record with the  Court, 
together with the form prescribed by Rule 23(a). 

(4) Case8 under Rule 4(b)(2). Decisions by a Court of Military 
Review an petitions for  extraordinary relief by filing a writ  ap- 
peal petition and accompanying brief in accordance with Rules 
24, 27@), and 28. 
@)In addition, the Court may, in ita discretion. entertain peti- 

tions for extraordinary relief including, but not Limited to, writs 
of mandamus, writs of prohibition, writs of habeas corpus. and 
writs of error coram nobis. See Rules 4@)(1). 27(a), and 28. 

RULES ADVISORY COMMITTEE COMMENT 
This rule deals with matter contained in Rule 16 of the 1977 Rules 
Rule 18(a) lists the kinds of appeals which will be entertained by 

rhe Court. These include cases m which the accused or his counsel 
file a petition for @ant of revieu under Article 67(aX3), UCMJ: cases 
forwarded by a Judge Advocate General b) a certificate for  review 
under Article 67(a)(2), UCMJ, cases requiring review by the Court 
under Article 67(a)(l), UCMJ; and appeals from decisions of a Court 
of Military Review on petitions for extraordinary relief m provided 
by new Rule 4(bK2) Cases ansing under Article 67(a)(l) (mandator? 
review) are required to be accompanied by an assignment of errors 
preeented by appellate counsel. 

Rule 18(b) provides far  cases seeking exercme of the Court's 
original junsdmmn to grant extraordman relief 
230 
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DISCUSSION 
The denial of a petition for grant of review "is of noprecedential 

value and should not be cited, except BS a matter of appellate hwtory, 
or relied upon as authority.'' Untted States u. Mahan, 24 U.S.C.M.A. 
109, 1 M.J. 303, 307 n.9, 4 MLR 2065 (1976) (emphasis in origmai); 
see Rdell, ~ S p e c i f i c n t i o n o f A p ~ l l a t e  Issues by  the United Stetes 
Cour tdMi l i ta ry  A p p e a l ,  31 JAG J. 99, 103 n.26 (1980). "[Tlhe fact 
of a @-ant of review does not constitute authority either far or against 
the issue ganted . . . . I '  United States L' Gardw, 27 C.M.R. 941, 
944 (A.F.B.R. 1968); see also United States v Mabra, 35 C.M.R. 823, 
825(A.FB.R.) ,pet .denied,  15U.SC.M.A 683,35C.M.R.478(1965). 

Where a Court of M h t a r y  Review has denied a petition for extraor- 
dinary relief before sentencing, review should ordinarily be sought 
by writ appeal petition under Rule 18(aX4) rather than by instituting 
a new ongjnnal action far an extraordinary writ m the Court of Militay 
Appeals. Ell& a Jacob, 26 M,J, 90,91 n 2 ,  16 MLR 2317 (C.M.A. 1988); 
see, eg., Crites zi Commanding Of f ice ,  30 M.J. 113 (C.M.A. ISSO) 
(mem.). If a petition for g a n t  of review is filed following action by 
a Court of Military Review on a petition for extraordinary relief, the 
Court of Military Appeals will treat the petition for grant of review 
as a writ appeal petition, and docket It as such. E.g., Vanovw ZI 
Clark, 27 M.J. 453 (C.M.A. 1988) (mem.); Ungw 1) Zimniak ,  27 
M.J. 449(C.M.A. 1888)(mem.),Smitheeu. UnitedStates, 25M.J.433 
(C M.A. 1987) (mem.). 

Five of the commoner types of extraordinary writs are described 
in Dep't of the Army Pdm 27-173, Legal Seruice$ Mal Procedure 
136- lb  (ISSO), but the rule does not so h i t  the types of writ the 
Court may grant. For exampie, in US. Nnvy-Marine Cvrps Court of 
MilitaryRe%&?wv Carlucei,26M.J.328,16MLR2443(C.M.A. I988), 
the Court, having previously entered a temporary restraining order, 
27 M.J. 11, 12 (C.M.A. 1988) (mem.), issued a protective order. 26 
M.J. at  342 

In Saunders u. 1:s. A m y  C m n  of Milz tary  Revie%', 25 M.J. 234 
(C.M.A. 1987) (mem.), the Court denied a petition far a writ of pro- 
cedendo adjudieium seeking to compel the lower court to proceed 
to adjudicate a matter. Cf H i g h n u .  Bailey, 5 M.J. 951 (C M.A 1976) 
(mem.) (dismissing writ petition seeking relief from C.M.R. delay), 
Mawt  v C a m ,  6 M.J. 1099 (C.M.A. 1976) (mem.) (denymg writ peti- 
tion seeking order that C.M.R. reconsider case and decide remain- 
ing substantive issues) 

Other cases have involved requests for stays, Murphy u. G a v e t t ,  
30 M.J. 51 (C.M A. 1990) (mem.) (IO-day stay of order to active du- 
ty), elrtended, 30 M.J. 109 (1990) (mem.), stay granted pending peti- 
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tion for writ af certiorari. 30 MJ. 114 (1990) (mem ).  estended, 30 
M.J. 115 (1990) (mem ), stay denied, No. A69-562 (US. Feb 9,  1990) 
(Brennan, J.), Woodrick 0. Diuich, 24 M.J. 147 (CX A 1987) (mem ), 
temporary restraimng orders and Injunctions. .WacDonald I. Hodson. 
19 U.S.C.M A 582. 42 C.X.R. 184 (1970), habeas corpus, Moore u 
Akins 30 M.J 249 (C !LA. 1990) (2-l), Gragg L' Cnited States, 10 
M.J. 286 [C M A 1981) (mem.)(2-1); I m y  u Resor, 17 U S.C.Y.A. 135, 
37 C.M.R 399 (1967). mandamus. Cooke D @sw, 12 M J. 335, 10 MLR 
2215 (C M A 1962); C'nitedStates 21 Coprm, 12 M.J. 30. 9 MLR 2821 
(C M A 1982): (h t ted States u Redding,  11 M J 100, 9 MLR 2602 
(C.M.A 19811, prohibition, M u m y  c. Haldnnaa. 16 M J 74, 11 YLR 
2662 (C.M A. 1983); Fleiner ti. Koch, 19 U.S.C.M.A 630 (1969), cer- 
tioran, Ansari  c Judges of CS Abauy-,Marine Corps Court ofMilitary 
Remew, 16 M.J. 303 (C M . A .  1963) (mem.): L-nited States u Board 
ofReu ie~ . l i o s2 ,1 ,4 .17USCM.4  160,37CM.R.414(1967) .error  
c o m m  nobts, Marti,i P US. AirForce Court ofMilz tary ReoietL. 22 
M J 13 (C.M.A. 1986) (mem ), and error coram w b i s .  Thoiton 1 
Bmton, 18 M J 412 [C.M.A 1984) (mem.). A showing of irreparable 
harm 1s required for a stay. Murphy t'. Garrett, supra 

Rule 28(a) calk upon the petitioner to identify the type of writ 
sought, but the particular Writ applied far is not critical, and pet,- 
tionem often frame their requests in the alternative H Moyer, Justwe 
and the MilitanJ 5 2-832, at 646 (1972). The Court's decisions sug- 
gest that the judges look to the underlying substance rather than 
the labeling in any event. E g  , C n f e s  1. C m m m d i n g  O f l ~ e r ,  30 M J. 
113 (C.M A .  1990) (mem ) (peticion for habeas corpus Comtrucd a$ 
writ appeal petition); L'ninited States v Garcia, 18 L'S C.hl A 6 n.1, 
39 C.M.R. 5 n.1 (1966) (petition for coram nobis or habeas corpus, 
"[iln substance, however, I t  amounts to a petition for reconadera- 
tian"), cf UnifedStafes ZI Ramsey, 28 M J 370,373 n 6. li MLR 2482 
[C hl A 1969) ("no dlfference whether the action of the Umted States 
LS characterized as a government appeal under Article 62[a) or as 
an extraordinary writ") 

The Court has no filing fees 

Rule 19. Time Limits 
(a) Petition for grant OP review/supplement/answer/reply. 

(1) A petition for grant of review shall be flied no Later than 
00 days from the earlier of: 

[A] the date on which the appellant is notified of the decision 
of the Court of Military Review; or 
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(B) t he  date on which a copy of the decision of t he  Court of 
Military Review, after being served on appellate counsel of 
record for the appellant (ifany), is deposited in the United States 
mails for delivery by first-class certified mail to t he  appellant 
a t  an address provided by the appellant or, if no such address 
has been provided by the appellant. a t  the latest address listed 
for t he  appellant in his official service record. Under eir- 
cumstances where certified mail is not available, registered mail 
may be used. See Article 67(c), UCMJ, 10 U.S.C. 8867(c). 

(2) A certificate of notification shall be placed in the ap- 
pellant's record of tr ial  setting forth the manner and date tha t  
the appellant was notified of the decision of the Caurt of Military 
Review or the date that B copy of such decision was malled to 
the appellant after service of a copy of such decision on appellate 
defense counsel of record. 

(3) For purposes of this rule, a petition for grant of review will 
be deemed to  have been filed a n  the  date when the petition has 
been malled or delivered by an appellant or by counsel on behalf 
of an appellant directly to  the  Court 

(4) Any petition for grant of review received from an appellant 
or counsel on behalf of an appellant shall, upon receipt, be ac- 
cepted and docketed by the Clerk. If i t  appears that  such peti- 
tion ia not in accord with Article 67, UCMJ, 10 U.S.C. $367, or 
with the Court's Rules, t he  United States may move to dismiss 
such petition 

@)(A) Article 62. UCMJ, appeals. In cases involving a decision 
by B Court of Military Review on appeal by the Unlted States 
under Article 62, UCMJ, 10 U.S.C. $362, a supplement to the peti- 
tion establishing good cause in accordance with Rule 21 shall 
be filed no later than 20 days after t he  issuance by the Clerk of 
a notice of docketing of such petition for grant of review. See 
Rule lO(c). An appellee's answer to the supplement to  the  peti- 
tion for grant of review shall be filed no later than 10 days after 
the Wing of such supplement. A reply may be filed by the ap- 
pellant no later than 5 days after the filing of the appellee's 
answer. 

(B) Other appeals. In all  other appeal cases, a supplement to  
the  petition establishing good cause in accordance with Rule 21 
shall be filed no later than 30 days after t he  issuance by the 
Clerk of a notice of docketing of a petition for grant of review. 
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See Rule 10(e). An appellee's answer to the  supplement to the 
petition for grant of review may be Wed no later than 30 days 
after t he  filing of such supplement. See Rule Zl(e). A reply may 
be filled by the appellant no later than 10 days after t he  filing 
of the appellee's answer. 

(6) The Court shall act  promptly on a petition for grant of 
review. See Article 67(c), UCMJ, 10 U.S.C. $867(e). 

(7) Granted petitions. (A) Article 62. UCMJ. appeals. Where 
B petition has been granted in a case involving B decision by a 
Court of Military Review on appeal by the United States under 
Anlcle  62, UCMJ. 10 U.S.C. $862, no further pleadings will be 
filed and the Court will, whenever practicable, give priority to  
such cases. 

(E) Other appeals. Where a petition has been granted in all 
other appeal ewes and briefs have been ordered, an appellant's 
brief shall be Wed in accordance with Rule 24 no later than 30 
days after the date of the order granting the petition. An ap- 
pellee's answer shall be filed no later than 30 days after t he  fil- 
ing of an appellant's brief. A reply may be filed by the appellant 
no later than 10 days after the filing of the appellee's answer. 

@) CertirYeate Por revlew~rief/answer/reply. (1) Article 62, 
UCMJ, eases. In cases involving a decision by a Court of Military 
Review on appeal by the United States under Article 62, UCMJ, 
10 U.S.C. $862, a certificate for review, together with a suppor- 
ting bdef in accordance with Rule 24 on behalf of the appellant, 
shall be Piled with the Court by the Judge Advocate General no 
later than 30 days after the date of the decision of the Court of 
Military Review. See Rules 22 and 34(a). An appellee's answer 
shall be Wed no later than 10 days after the Wing of such cer- 
tificate for review and supporting brlef. A reply may be filed 
by the appellant no later than 6 days after the filing of the ap- 
pellee's answer. 

(2) Extraordlnary relief cases. In ca8e6 involving B decision by 
a Court of Military Review on application for extraordinary 
relief Wed therein, a certificate for review, together with a sup- 
porting brief in accordance with Rule 24 on behalf of the ap- 
pellant, shall be filed with the Court by the  Judge Advocate 
General no later than 30 days after the date of the decision of 
t he  Court of Military Review. See Rules 22 and 34(a). An ap- 
pellee's answer shall be filed no later than 10 days after the fil- 
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ing of such certificate for review and supporting brief. A reply 
may be filed by the appellant no later than I days after the fil- 
ing of t he  appellee% answer. 

(3) Other cases. In all other eases involving B decision by a 
Court of Military Review, a certificate for review N e d  by the 
Judge Advocate General shall be filed no Later than 30 days after 
the date of the decision of the Court of Military Review. See 
Rules 22 and 34(a). An appellant's brief shall be filed in accor- 
dance with Rule 24 no later than 30 days after t he  issuance by 
the  Clerk of a notice of docketing of the certificate for review. 
An appellee's a n ~ w e r  shall be fiied no later than 30 days after 
t he  filing of an appellant's brief. A reply may be PUed by the ap- 
pellant no later than 10 days after the filing of the appellee's 
answer. 

(c) Mandatoryreview case. The record in amandatory review 
case shall be fded with the Court by the Judge Advocate General. 
together with the form prescribed by Rule 23(a), upon the ex- 
piration of t he  time for filing a petition for reconsideration of 
the decision of the Court of Military Review or, in the  event of 
the filing of such petition, upon the  final disposition thereof. 
A brief setting forth assigned emom shall be filed by the ap- 
pellant in accordance with Rule 24 no later than 60 days after 
t he  issuance by the Clerk of a notice of docketing of t he  ease. 
An appellee's answer shall be ffled no Later than 00 days aPter 
t he  filing of t he  appellant's brief. A reply may be filed by the 
appellant no Later than 20 days after the filing of the appellee's 
answer. 

(d) Petition for extraordinary relief. A petition for extraor- 
dinary relief under Rule 4@)(1) shall be N e d ,  with a supporting 
brief and any avsilabie record, as soon as  possible but,  in any 
event. no later than 20 days after t he  petitioner learns of the 
action complained of. However, B petition for a writ  of habeas 
corpus may be filed a t  any time. See Rules 27(a) and 28. 

(e) Wit appeal petition A writ  appeal petition under Rule 
4@)(2) for review of a decision by a Court of MUitary Review 
acting on a petltion for extraordinary relief shall be filed, 
together with any available record, no later than 20 days after 
the date the decision of the Court of Military Review is served 
on t he  appellant or appellant's counsel. Unless it is filed in pro- 
pria persona, such writ  appeal petition shall be aceompanled by 
a supporting brief. An appellee's answer shall be filed no later 
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than 10 days after the filing of a n  appellant's brief. A reply may 
be filed by the appellant no later than 6 days after the filing of 
the appellee's answer. See Rules 27p) and 28. 

(0 Petftion Pornew trial. When a petition for new trlal has been 
Wed wlth the Court in a ease pending before the Court, a brief 
in support thereof, unless expressly Incorporated in the peti- 
tion, shall be filed no later than 30 days after the issuance by 
the Clerk of a notice of the flling of the petition. An appellee's 
answer shall be filed no later than 30 days after the filing of a n  
appellant's brief. A reply may be Wed no later than 10 days after 
the filing of the appellee's answer. See Rule 29. 

RULES ADVISORY COMMITTEE COMMENT 
This rule addresses matters covered m Rule 16 of the 1 0 7  Rules. 

Ruie ls(a1. Petition for Orant of Revim This Rule requires that 
a petition for grant of review be filed no later than 60 days after the 
appellant has been notified of the final decision of the Court of 
Military Review or no later than 60 days after a copy of the Court 
of Military Review decision, having previously been served on ap- 
pellate defense counsel, is deposited in the United States mails foi 
delivery by first class certified mail to the accused at  an address 
which the accused has praiided or, if he has failed to furnish such. 
at  the latest address listed in his official military record These pro- 
visions conform with the 1981 Code amendment prescribing new t m e  
limits for petitions to the Court 

Rule lQ(a)[(S)(B)] A "Supplement [to] Petmon" establishing good 
cause m accordance with Rule 21 must be fded not later than 30 days 
after the filing of a petition for grant of review This provision in- 
creases the existing 20-day filing period to 30 days for filing a  sup^ 
plement [to] petition without any accompanying brief under a new 
supplement (to] petition procedure established m new Rule 21 An 
answer to the supplement [to] petition may be filed not later than 
30 days after the supplement [to] pention 1s filed See Rule Zl[(c)(Z)] 
This answer time has also been enlarged from the present 20-day 
answer period The appellant may thereafter file a repi)- to this 
answer within 10 days after the filing of the answer This l0-day reply 
period 1s the same as that allowed under the present rule 

Ruie 19(a)[(6)] This provmion implements the requirements 
of Public Law 97-81. 95 Stat 1085, requiring the Court to act upon 
petitions promptly in accordance with the rules of Court. 
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Rule IP(a)[(i)(B)] extends the filing periods for a final brief and 
answer from 20 to 30 days. 

Rule 19(b)[(3)]. Certificatesfor Review. Cenificates for review [in 
Article 67(a)(2) cases] are required to be filed within [30] days of the 
date of the decision of the Coun of M t a r y  Review and the appellant 
must file a brief not later than 30 days (mcreased from 20 days) after 
the filing of the certificate for review. This provision for filing of ap- 
pellant's brief clarifies the [former] provisions of Rule 1G(b) which 
do not identify the party required to file the initial brief Within 30 
days (increased from 20 days) after filing of appellant's brief the ap- 
p e k e  must file an answer A reply to this answer may be filed within 
10 days thereafter. 

Rule 19(c). Mandatory Revlew Cases. In c w e ~  where review by the 
Court is mandated by Article Gi(a)(l), UCMJ, an assignment of er- 
rors and accompanying brief are required to be flied not iater than 
(601 days after service of the Court of Military Review decision on 
the appeiiant or h s  counsel. The appeiiee shall file an answer no 
later than [GO] days (increased from 20 days) after the filing of the 
assignment of errors and brief. A reply may be filed by the appeiiant 
not later than [ZO] days after the filing of the answer. 

Rule 19(d) Petition forEz?raordimry Relief Petitions for extraor- 
dinary relief seeking exercise of the Court's original jurisdiction m 
such matters should be filed as soon as possible hut no later than 
20 days after [the petitioner learns of] the action complained of. An 
"escape clause" is provided which permits the filing of a petition 
for a writ of habeas corpus at any time. 

Rule ls(e). Writ Appeal Petzttons. "Wnt appeai petition" ia a new 
term adapted to describe pleadine for appealrng decisions by a Court 
of Military Reriew acting on a petition far extraordinary relief. See 
Rule 2Kb) and related commentary This term is intended to apply 
to pleadings seeking exercise of the Court's discretionary power to 
review final decisions of a Court of Military Review an petition by 
the appellant. Writ appeai petitions are required to be filed with a 
supporting brief no iater than 20 days after the date the Court of 
Miiitary Review decision has been served on the appeiiant or his 
counsel. An answer may be filed by the appellee not iater than 10 
days after fihng of the appellant's brief. The appellant thereafter has 
5 days in which to file a reply. Rule 19(d) and N(e) establish provi- 
sions to deal separately with petitions for extraordinary relief in the 
exercise of the Court's ong~nal  jurisdiction and the processing of 
discretionary appeals from action on a petition for extraordinary 
relief in a Court of Military Review. 
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Rule I9(f). Petitton for ,Vew Trml This is a neu provision % hich 
has been adapted from [former] Rule 22(a) relating to the filing of 
briefs where a petition for new trial 1s received in a case pending 
before the Court A supponing brief, unless expressly incorporated 
in the petition. shall be filed no later than 30 days after [issuance 
of the Clerk's notice or] the filing of the petition. The appeliee may 
file an answer no later than 30 days after the filing of the appellant's 
brief. A reply may be filed no later than 10 days after the filing of 
the answer 

DISCUSSION 

Time limits prescribed in Rule 19 may be enlarged on a proper 
showing. See Rule 33. This is in keeping with the Court's view that 
'Congress did not wish to have an accused's effort to appeal thwaned 

by the omissions, indifference. or ineptitude of the military counsel 
provided to him." L'nited States L Drtiz. 24 M J 323, 324. 15 MLR 
2414 (C.41.A. 198?), see also Unzted Stales c Morgan, 30 hl J 39 
(C.M.A. 1990) (mem ) (accepting pleadings delivered after business 
hours a t  end of extension of time, so as not to penalize accused). 
United States v En& 28 M.J. 299, 300 (C.51 A. 1989) (per cunam) 
(disapproving appellate defense counsel's effort to dismiss untimely 
petitions for ret-iew held petitions dismissed sua sponte). The stan- 
dard 1s the ill-defined (and probabiy indefinable) one of "good cause" 
See Rule 33 Nonetheless, "[a] missed filing date may keep your client 
out of coun. ' Morgan. AppilatePracticeRules, 27 A F L Rev 229. 
231 & n 6 (1987). citing United States u Mathews. 22 M J 101 (C >I A 
1986) (mem ) 

The possibility of misunderstanding of the rules, (kited States II 
Morrzs, 16 XJ,  101 (C.M A 1983) (rnem ), confusion in light of re- 
cent le@rlatmn, L-nited States li Landers, 14 M J 150 (C.M.A. 1982) 
(mem ), delay due to actions of milltaw or civilian confinement f a c h  
ty personnel, Cnited States v. Bruins. 12 M J 330 (C M A 1981) 
(mem.) (milaary prison regulations), Cnited Stales F 7 ? ~ m ,  12 M J 
87 (C.Y.A. 1981) (mem.) (nonfeasance by trusty in civilian jail). UT 
doubts about whether adequate mstructions were furnished to an 
accused concerning the filing of a petition for grant of review 
United Stales I Mills, 12 M.J. 225,  10 MLR 2183 (C >LA 1982) , 
Cnited States ZI Sonckez, 12 Y J 89 (C M . A  1981) (mem.). C-nited 
States 1 Hazel, 8 M.J. 248 n.2 (C Y.A. 1980) (rnem.), will be resob 
ed m the accused's favor. See also United States ~1 Knabe. 14 M.J. 
106 (C M A  1982) (rnem.) (granting motion to file petition for grant 
afrei iewoutoft ime)  In CnitedStatesu. Sheit 12M.J llO(C.&f.A. 
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1981) (mem.) (2-I), a late petition was allowed where the petitioner 
took steps within the appeal period to employ a cimlian attorney u i th  
military experience. The attorney was on vacation until, at best, the 
day the petition was due. For other Illustrations of "good cause" far 
late petitions see C.M.A. Guide 58 n.201 (1978 & Supp. 1980) (col- 
lecting cases) 

Most of the cases relaxing filing deadlines have involved petitions 
for m n t  of review, e.g., United States u. Dowd, 30 L4.J. 104 (C.M.A. 
1990) (mem.), but other types of proceedings may also be filed out 
of time. E.g., Silno u. United States, 24 M.J. 48 (C M.A. 1987) (mem.) 
(extraordinary relief). 

The deadhne for filing certificates for review is judge-made, and 
has been criticized as an unfounded curtailment of the right of the 
Judge Advocates General to obtain review in the Court See Mum- 
mey, Judicial Limitationn U p n  a Statatory Right' Ihe h e r  of the 
Judgeadvocate General to Certlfy Under Article 67PX21, 12 Mil. L. 
Rev. 193 (1961); B. Feid, A Manual of Courts-Martial Practice and 
Appeal 141 (1957). In United States v. W e ,  11 U.S.C.M.A. 616, 29 
C.M R. 331, 333 (1960), the Court allowed the late filing of a cer- 
tificate for review on a showing of excusable neglect. See also llnzted 
States ZI Cowles, 14 M.J. 106 (C.M.A. 19821 (mem.); but see United 
States u Velaseo, 14 M.J. 169 (C.M.A 1982) (mem ); L'nited States 
u. Young, 14 M.J. 169 (C.M.A. 1982) (mem.). Leave to file untimely 
certificates has been denied very Infrequently. See C.M.A. Guide 27 
n.107 (1978 & Supp 1980). Where the timehness of a certificate for 
remew is subject to question, the Court may issue a show cause order, 
as in petition eases. United States a Richardson, 7 M.J. 216 (C.M A .  
1979) (mem.). 

Whether the Court's power to allow untimely filings extends to the 
statutory deadline for submission of a petition for new trial appean 
never to have been decided by the Court. The matter is not free from 
doubt. and pits textual inferences against legislative history. Thus, 
in another provision of the Code, Congress made express allowance 
for tardy filings if the accused "establishes good cause far failure 
to file within" the statutory two-year period. See UCMJ Art. 69(b), 
10 U.S.C. 5 869(b) (1988). 

The argument that Cangess must therefore have intended the new 
trial petition period to be jurisdictional is not necessarily penuasive, 
however. For one thing, it can be argued that Congress must, at this 
late date, surely be deemed to have ratified the Coun's wilhngmss 
to entertain untimely petitions under Article 67(a)(3), despite the 
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absence of an exphcit escape clause far justified tardiness Mareaver, 
the legislative history of the 1983 enlargement of the Article 69 ap- 
plication penod to two years specifically analogzed to Article 73. 
See Heanng on H.R. 4689 to Amend the V n i f m  Code of Military 
Jwtice Before the Military &sonnel and Cornpensation Subcomm. 
o j  the H Comm. on Anned Servtces, 97th Cang., 1st Sess 49 (1981) 
(testimony of Mq. Gen. Hugh J. Clausen. Judge Advocate General 
of the Army); i d .  a t  87 (Dep't of Defense memorandum). 97 (letter 
from Everett, C.J.). The 1983 amendment of Article 69 can thus be 
viewed as implicitly contemplating a similar flexibility in admmistra- 
tinn of the deadline for new trial petitions 

If the question were ever squarely presented, one would expect 
the Court to be strongly tempted to apply the same philosophy as 
it does in the case of a request for leave to file an out-of-time peti- 
tion for grant of rev~ew, the deadUne for which is also congeseonaily- 
mandated 

The Court has made no secret of its growing -peration over late 
filings in the context of supplements to petitions for grant of review, 
even going so far as to admonish counsel that sanctions such as sus- 
pension or disbarment may be imposed in cases of flagrant or repeat- 
ed disregard of the rules. L'nitedStates u Ortit, 24 I1.J 323, 15 MLR 
2414(C.M.A. 1987);seeaLso UnitedStatesuSmith, 30M.J. 28(C.>I,A. 
1990) (mem 1 In Cirited States L. Sumpter, 22 M.J. 33. 34. 14 MLR 
2221 (C.Y.A 19861, it ruled that a late petition for grant of review 
must show good cause for the lateness and state erron-the latter 
being a requirement not otherwise imposed. See Discussion of Rules 
21 and 33; see, e.g , United States u Bradshau, 24 I1.J. 201 n ~ 

(C.h1..4. 1987) (mem.) (pro f o n a  petition and no adequate explana- 
tion for tardy supplement held. leave to file denied and petition 
denied), see also United States L. ,%reman, 22 M.J  7 (C M.A. 1986) 
(mem.) (Cox, J., concurring in the result): Cnzted States u Aho, 23 
XJ 171 (C M A  1986) (rnem.) (2-1); United States 1' Randolph, 23 
41.J 171 (CAI A. 1986) (mem.) (2-1). 

In two ntuatmns. fiiing pnor to the formal deadline is preferred 
These include petitions for enraordinaly rehef, Rule 19(d). ag., Myers 
1. United States, 6 XJ. 960 (C.M.A. 1976) (mem.), and petitions for 
grant of revieh with respect to Amcle 62 appeals In the latter 
category, the Court has stated that, in determining whether good 
cause has been demonstrated. it will conader "whether an appellant 
proceeded expeditiously m filing his petition:' Umted States 2- 

T k k - e r  20 M J 52 54 13 YLR 2362 (C.XA. 1986); see a130 Discus- 
sion of Rule 30 
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A petition filed before the triggering event, however, will be 
dismissed without prejudice, as premature. E.g., United States v. 
Smith,  10 M.J 84 (C.M.A. 1980) (mem.); United States v Haruilte, 
gM.J.64(C.M.A. i980)(mem.); UnitedStatesvBrinson, 5M.J.250 
(C.M.A. 1978) (mem.) (no final C.M.R. decision on findings and 
sentence); UnitedStatesv. Seberg, 5 M.J. 250 (C.M.A 1978)(mem.) 
(C.M.R. ordered limited evidentiary hearing; held, petition was 
premature); seealso UnitedStatesv. Hi&l, 15 M.J. 67 (C.M.A. 1982) 
(mem.) (new trial petition prematurely referred to C.M.A.); compare 
United States u. Boudreauz, 23 U.S.C.M.A. 728 (1875) (mern.), with 
Boudreauzv  U S  Navy-Marine Corps Court ofMzEitary Review, 28 
M.J. 181, 182 n.2,17 MLR 2348 (C.M.A. 1989); Fi. Stewart 1). Staens, 
4 M.J. 176 (C.M.A. 1977) (mem.) (denying petition for extraordinary 
rehef pending action on appeal from captm's mast). In United Stat& 
v Orahom, 21 M.J. 07 n! (C.M.A. 1985) (mem.), the Court asserted 
that It had discretion to entertain a premature petition, but decided 
not to do so in the circumstance8 presented 

A timely petition far reconsideration at the Court of Military 
Review toils the period in which to seek review by the Court of 
MiiitaryAppeals. Uni$dStatesv.Smith,5~.S.C.M.A. 460, 18C.M.R 
84 (1955); L'nited States v. Sparks, 5 U.S.C.M.A. 453, 18 C.M.R. 77 
(1955). A petition for grant of review filed whrie a motion for recan- 
sideration w pendmg below w therefore premature and a nulhty. Stone 
u ~ S . A n n y C o u ~ t q f M i l i f a r y ~ , 2 1 M . J .  1$2,153(C.M.A. 1985) 
(mem.), quoting UnitedStatesv.  Weeden, 3 U.S.C.M.A 404, 407, 12 
C M.R. 160, 163 (1953) "Where a timely petition forreconsideration 
is filed with the Court of Military Review after a petition for grant 
of review is filed. . . , it would be necessary to remand the record 
to the Court of Military Review in order for I t  to act further in the 
case. Remand is appropriate only where the petition for grant of 
review is properly filed in [the] Court [of Military Appeals] A 
premature petition LS not properly filed." Stone, supra, at 153 n:. 

Submission of a new trial petition also affects the deadline far seek- 
ing review by the Court of Military Appeals. If a new tnai LS sought 
after service of the decision of the Court of Military Review but 
before a petition for @.ant of remew has been filed or the expiration 
of the penod for filing such a petition, the appeal period will run 
from the date the accused LE sewed with notice of the ruling on the 
newtrialpetition. L'nitedSfatesv ~ e n , 6 U . S . C . M . A . 4 6 6 , 2 0 C . M R .  
182 (1056). See generally Rule 20. 

The Court was on@nally required by Congress to act on petitions 
for grant of review withm 30 days. Even though the rule was subsran- 
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tially relaxed by counting the 30 days from the last pleading filed. 
rather than from receipt of the petition, it stili proved difficult to 
meet the deadline and the Court frequently had to enter orders 
enlargmg the period. E.g., I n  re E.z?m,sion of h m  Under Rule 
19(a)(4), 16M.J. 131 (C.M.A. 1983)(mem.) In 1981, Congemamended 
Article 67 to require merely that the Court act promptly an petitions 
in accordance with its Iuies. UCMJ Art. 67(c), 10 U.S.C. § 867(c) 
(19881, ns amended by Pub L. No 97-51, 3 5 ,  95 Stat. 1088 (The 
provision now appear? m Article 67(b). 10 L.SC.A. 5 867(b) (West 
Supp. 19901.) The 1581 legdation extended the period for seeking 
review from 30 to 60 days and included provision for constructive 
service of Court of M h t a r y  Review decisions in order to prevent c a e s  
from falling into prolonged appellate "limbo" becauee an accused 
is an unauthorized absentee or, if on appellate leave, has left no for- 
wardingaddress. SeeH.R Rep. No. 97-306, 97th Cong., 1st Sess. 7-8 
(1981); S. Rep. No. 57-146,97th Cong., 1st Sess. 34-36 (1981); e f  L'nited 
States z' Dauis, 28 M.J 456 (C.M.A 1989) (mem )(appellant served 
in civilian prison 8 years after C.M.R. decision; government directed 
to explain circumstances of service and efforts to locate appellant); 
see also UnitedStates 1~ Campbell, 29 M.J. 464 (C.M A. 1589) (mem.) 
(2-1) (remanding for explanation of 12-year delay). Where the made- 
quacy of the government's effort to serve the court of mht;uy rewew 
decision 1s Clear a remand for further explanation serves no purpose. 
Lillited States u. white. 30 M.J. 120. 121 (C.M.A. 1990) (Cox, J., 
dissenting). 

Before the 1081 legjslation, the rule had been that the appeal penod 
ran from the time the accused had actual knowledge of the decision 
of the Court of Military Review. LTnited States c. L a w a r d ,  3 M.J. 
76.5MLR2098(CM.A. 1077).InLlnitedStateszr.Myers,28M J 151, 
17 MLR 2350 (C.M.A. 19851, the Court ultimately authorized a con- 
structive service method far pre-1981 cases in which efforts to ef- 
fect personal sewice had proven ineffective Myers permits the ap- 
peal period to run only after notice LS (a) published In a newspaper 
of general circulation in the appellant's home-of-record community, 
(b) placed in the service record, and (c) published m the Federal 
Register The Judge Advocate General of the Navy thereupon pub- 
lished a notice in the Federal Register with respect to 144 old cases 
in which the Coun of Military Review's decision had not been other- 
wise served 65 Fed Reg. 7769 (1990). 

Where a petition for p a n t  of review has been granted, plenav 
review is not as automatic as Rule 19(a)(7)(B) might be thought to 
imp11 The Court may, for example, dispense with plenary briefs, see 
Rule 2 5 ,  or upon reflection, it may vacate the grant as improvident. 
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E.$, UnitedStotes u Hendon, 4 M.J 256 (C.M.A. 197.8) (mem.), 6 
M.J. 171, 172, 7 MLR 2006 (C.M A.  1979); United States u. Vick,  4 
M.J 235,236GM.A. 1978)(rnem); UnitedStatesv Kennedy, 13M J. 
465 (C.M.A. 1882) (mem.); Unzted States v. Chesney, 21 U.S.C.M.A. 
358,45 C.M.R. 132, 133 (1972); see also Fidel1 & Greenhouse, A Rov- 
ing Commission: Specified Ismes and the Function of the United 
States Court of Military Appeals 122 Mil. L. Rev. 117, 129 & n 63 
(1988) (collecting cases). 

Denial of a petition for review precludes Supreme Court review 
an writ of certmran. UCMJ An.  67a(a), 10 U S  C A. 5 867a(a) (West 
Supp. lYLlO);28US.C.~ 1259(3)(1988),eg.,InreAyers,469U.S. 1104 
(1986) (mem.), denytng mandamus  to review United States u, Ayers, 
19 M J. 7 (C.M.A. 1984) (mem.). 

Unlike cases in the other federal courts of appeals, moreover, Can- 
gress has not provided for review an petition for certiaran prior to 
judgment by the Court of Military Appeals Compare 28 U.SC. $ 
1254(a)(1) (1888) with 28 U S.C. 5 1259 (1988). Had Congress includ- 
ed the Court of Military Appeals m 5 1264, certiaran prior to judg- 
ment could presumably be sought as soon as the Court wanted a peti- 
tion for grant of review. See gemally The Military Justice Act of 
1982: Hearings on S 2521 Before the Subeomm. o n  Manpower and 
Brsonnel sf the Sen. C m m .  o n  A m d  Semites, 97th Cong, 2d Sess. 
137 (1982) (Everett, C.J., dubitante) 

Once a petition for grant of review is granted, the entire case (in- 
cluding ~ S E U ~ S  that were not granted) becomes eligible far review on 
petition for certiorari. Rdell, him' ofDecisions of the United States 
Court ofMil i tary Appeak by  the Supreme Court of the United States, 
16MLR6001, 6002 &nn.ll-l2(1988); Pottorff, TheCourtofMzlitary 
Appeak and the Military Justice Act of 1983. A n  Innementa l  Step 
mwards Article III Status?. The Army Lawyer, May 1986, at  1, 14 
& nn.96-100. 

The government may confess error, and a letter should suffice 
where this is the case. See Rule 21(c)(2). As the Court 1s not bound 
by a confession of error, e.g., United States L. McVamnara, 7 
L3C.M.A. 575,23 C.M.R. 38,42 (1957), prudence may dictate a more 
formal submission. Cf. Rule 21(d)-(e) In any event, the confession 
of error should do more than merely state a conclusion. Where the 
government confesses error, the Court makes its own examination 
of the record. E.Q., United States 0. Cook, 24 M J 407 (C.M.A 1987) 
(mem.); United Statesv. Chasteen, 24 M.J. 62 (C.M.A 1987)(mem.), 
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see generally Fidell, 7'he Spemfzcatmi of Appellate Issms by the 
Cmfed States Court of.Wtlitnry Appeals supra at 118-19 

Just as a confession of error does not hind the Court. so too. a 1110- 
tion to dismiss may be denied even where appellate defense counsel 
offers no resistance Cnited States ti Haskins, 17 hl J 64 (C hl A 
1983) (mem )(Cook,  J , dissenting) Such action mag he a iestige of 
the Court's traditional paternalism in ensuring that the right to 
civilian reiieir 1s not thwarted See also Lhzted  States II Engle. 28 
M J. 299, 17 MLR 2472 (C \I 4 1989) 

The "writ appeal petition'' pror.ismn was added in 1983 The term 
is cumbersome, but the underlying concept is not In essence. t h p  
Court has asserted authorit, to revien. on the same discretionary 
'good cause" hasis as it reviews final Court of \lilitar> Review deci- 

sions under Article 67(a)(3). decmons of those courts in cases in 
which their extraordinan wnl powers hare been InvokFd The ad- 
dition of this category of cases suggests that the time has come for 
Congress to  overhaul the Court'sjunsdiction One model that could 
profitably be considered would he to have (11 mandatory revim of 
any capital case, (2) appeal as of right (by notice of appeal) from an? 
final decision of a Court of bhlitary R ~ I E T V ,  (3) ongmal jurisdiction 
to grant extraordinary writs as to  any case arising under the Code 
and (4) discretionary jurisdiction t o  entertain certified questions 
relating to the Code and .Vanuaifor Courts-.Mariial from slate and 
orher federal appellate courts See Discussion of Rule 4 

The rule appears to permit, rather than require, the filing of an 
answer LO a supplement to  a petition for grant of renew. See Rule 
19(aX5)(B), see ako  Rule 21(cX1)-(2) (answer required m Art. 62 caq~s. 
permitted m other cases). Similarly, replies are not required. Rule 
Zl(cj(l)-(Zj, and in practice. replies are relatively uncommon in 
military appeals The reply brief, properly prepared. can he an ex- 
traordinarily effectire tool of appellate adrocacy Breiit, 1s essen- 
tial. and reargument of points previously made IS to be avoided at 
all costs h'ieedless to say, new arguments should not be injected in 
a reply as this either disadiantages the other side or farces the 
preparation of a motion for leave to file a further pleading, thus t w  
nmg the appellate P ~ O C ~ E S  into a kind of prolonged legal ping-pong 
match 

The rule makes no provision for cross-petitions, 7 e , petitions filed 
m cases that have been certified by a Judge .4drocate General See 
Rule 8(e) Such cases are identified in the Court's Dazly Journal. 
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cg., L'nitedStafesuRemai, l iM.J .2Qn. ' (C.MA.lQ83l(mem.) ,but  
are afforded no special treatment other than the provismn of Rule 
40(b)(2] that the accused i s  deemed the appellant for purposes of 
oral argument. The deadline for filing a cross-pentian is calculated 
under Rule lQ(a)(l), and IS not extended by submission of the cer- 
tificate for rewew. See also Discussion of Rule 33 

The following summarizes the deadlines applicable to  each form 
af appellate review- or on@'nal action over which the Court has juris- 
diction. 

Petitions for Grant of Review 
Triggering event: earher of (1) date appellant IS notified of d e w  
sion of Court of hlilitary Review or (2) date a copy is mailed 
to appellant after appellate defense counsel has been sewed 
(Rule lQ(a](l), see also R.C Y 1203(d)(2)(A)] 

* Petition deadline. 60 days (deposit in mail or deiiren to Court) 
(Rule lQ(a)(lI, (31) 

Q Notice of docketing issued by Clerk to Judge Advocate General 
and appellate counsel. no time specified (Rules lO(c1. ZO(d1) 

Supplement to petition, 30 days after issuance of notice of 
docketing (Rule lY(a)(6)(B)) 

Optional letter response to supplement 10 days after filing of 
supplement 

* Appellee's answer to supplement to petition: 30 days after fil- 
ing of supplement (Rules 19(a)(5)(B), 21(c)(2)) 

* Reply to answer: 10 days after fhng of answer (Rules lQ(aX5XB). 
21(c)(2)) 

* Appellant's menrs brief 30 days after order granting petnian 
(Rule lQ(a](i)(B)) 

* Appellee's merits brief: 30 days after filing of appellant's brief 
(Rule lQ(a)(T)(B)) 

Reply brief. 10 days after filing of appellee's brief (Rule IY(a] 
(7)(B)! 
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Article 62 Appeals 

Triggering event. earlier of (1) date appellant is notified of deci- 
sion of Court of Military Review or (2) date a copy IS mailed 
to appellant after appellate defense counsel has been sewed 
(Rule 19(a)(l)) 

Petition deadline: 60 days (deposit in mail or delivery to Court) 
(Rule Wa)(l!, (3)) - liotice of docketing issued by Clerk to Judge Advocate General 
and appellate counsel. no time specified (Ruies 10(c), 20(d)) 

* Supplement to petition. 20 days after issuance of notice of 
docketing (Rule l g (aW.4) )  

Appellee's answer to supplement to petition 10 days after BI- 
ing of supplement (Ruies 19(a)(5)(A), Zl(c)(l)) 

Reply to ansmer 5 days after filing of answer(Rules lQ(a)(5)(A), 
21(C)(lX 

* Plenary bnefs. none (Rule 19(a)(i)) 

Cases Certified by Judge Advocate General 

Triggering event. decision af Court of Military Review 

* Certificate for rev~ew: 30 days (Rules 19(b), 22(b)) 

* Appellant's brief with certificate in Article 62 and extraor- 
dmaly w i t  cases, m other cases, 30 days after issuance of notice 
of docketing (Rules 1Q(b), 22(b)) 

Answer: 10 days after filing of certificate and supporting brief 
in Article 62 and extraordinary writ cases; m other cases. 30 
days after filing of appellants bnef (Rules lQ(b). 22(b)) 

* Reply: 5 days after filing of answer in Article 62 and extraor- 
dinary writ cases: in other cases, 10 days after filing of answer 
(Rules 1Q(b). 22(b)) 
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Mandatory Review (Capital) Cases 

mggeling event: expiration of period for filing motion for recon- 
sideration in Court of Military Review, see C.M.R.R. lQ(a) (30 
days after C.M.R. decision is sewed on appellate defense counsel 
or accused), or following final decision on such a motion (Rule 
lQ(c)) 

* Notice of docketing issued to Judge Advocate General by Clerk: 
no time specified (Rules IQ(c), 23(b)) 

Appellant's brief 60 days after issuance of notice of docketing 
(Rules 19(c), 23(b)) 

Appellee's brief 60 days after filing of appellant's bnef (Rules 
1Q(c), 2Xb)) - Reply brief. 20 days after filing of appellee's bnef (Rules 19(c), 
23(b)) 

Petitions for Extraordinary Relief (nonhabead corpus) 

Triggering event: action complained of 

Petition and (unless pro se) supporting bnef as soon as 
possible and no later than 20 days after petitioner discovers 
action complained of (Rules 19(d), 27(a)) 

* Answer: 10 days after service of order to show cause, 
unless otherwise ordered (Rule 28(b)(l)) 

Reply: 6 days after filing of answer (Rule 28(c)) 

Petitions for Writ of Habeas Corpus 

Triggering event: action complained of 

* Petition and (unless filed pro se) supporting bneP: as Soon 
as possible-no fixed deadline (Rule 15(d)) 

* Answer: 10 days after service of order to show cause, 
unless otherwise ordered (Rule 28(bX1)) 

* Reply: 5 days after filing of answer (Rule 28(c)) 
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Writ AppeaI Petitions . Triggering event: service of decision of Court of Military Review 
on appellant or appellant's counsel (Rule 1S(e)) 

Petition and any available record (with supporting brief if peti- 
tioner IS represented by counsel). 20 days (Rule &!(e)) 

* Answer 10 days after filing of petition and supporting brief 
(Rules We),  28(bX2)) 

Reply: 5 days after filing of answer (Rules W e ) ,  ZE(cX2)) 

Petltlons f o r  New lkid 

Triggering event' convening authority approval of sentence 

Petition: filed with Judge Advocate General within two yean 
(UCMJ Art 73, 10 L.S.C. 5 E73 (1988); R.C.M. 1210(a)) 

Refenal GO Court of Military Appeals by letter no tlme specified 
(R C M. IZlO(e1) 

Nooce of filing issued by Clerk. no time specified (Rule 29(b)) 

Brief in support of petition. 30 days after issuance of notice of 
filing (Rule 29(c)) 

Answer 30 days after filing of appellant's brief (Rule 29(c)) 

* Reply: 10 days after filing of appellee's brief (Rule 29(c)) 

Petitions for Reconsideration, Modification or 
Rehearing 

Triggering event' date of order. decision or opinion 

Petition: 10 days (Rule 31(a)) 

* Answer: 6 days after filing of petition (Rule 31(b)) 

Reply. neither provided for nor precluded by rules 
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Motions 

* No general deadline; motions made o d y  dunng a healing must 
be reduced to writing and flled within 3 days after hearing (Rule 
30(e)) 

* Answer: 5 days after filing of motion (Rule 30(b)) 

Reply: neither provided for nor precluded by rules 

General 
Record of trial: filed as soon as possible after docketing (Rule 36) 

Amicus curiae briefs: 10 days after filing of answer of ap- 
pelledrespandent (Rule 26(b)) 

Supreme Court review on petition for certiorari (only in cmes 
other than denials of petitions for either (a) grant of review or 
(b) extraordinary relief): 90 days (extendable for an additional 
60 days for good cause shown) after the later of (1) decision of 
Court of Military Appeals or (2) decision on timely petition for 
reconsideration(S.Ct.R. 13.1, 13.2, 13.4,30.2;seeUCMJArt. 
67a(a), 10 U.S.C.A. 5 867a(a) (West Supp. 1990); 28 U.S.C. $5 
1258, 2101(g) (1888); R.C.M. 1205(a)) 

Rule 20. Form ofPetition for Grant of Review 
(a) Form to be used by an appellant. 

A petition for grant of review under Rule lS(a)(l) filed per- 
sonally by an appellant will be substantially in the following 
f o r m  

I N  THE UNITED STATES COURT OF MILITARY APPEALS 

UNITED STATES, ) PETITION FOR GRANT OF REVIEW 
) 

Appellee ) 

v. ) CMRDkt. No. 

) USCMA Dkt. No. 
(Full typed name, ) [For Court u8e only] 
rank 8r service of ) 
appellant) ) 
(Service no.), ) 

) 
Appellant ) 
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TO THE JUDGES OF THE UNITED STATES COURI' OF MILITARY 
APPEALS: 

1. I hereby petition the  Court for review of the  decision of the 
Court of Military Review [on appeal by the United States under 
Article 62, UCMJ] [on appeal under Article 66, UCMJ]. 

2. I understand that, unlem I speelfieally request the  contrary, 
B military lawyer will be designated by the  Judge Advocate 
General to  represent me f ree  of charge before the U.S. Court of 
Military Appeals. 

SIGNED: 
(Put your signature here) 

DATED: 
(Put mailing date here) 

MAIL To: 
U S .  Court of Military Appeals 
460 E Street. N.W. 
Washington, D.C. 20442 

@) Form to be used by an appellant's counsel. 

A petition for grant of review under Rule 18(a)(l) filed by 
counsel on behalf of a n  appellant will be substantially in the  
following form: 

IN THE UNITED STATES COURT OF MILITARY APPEALS 

UNITED STATES, ) PETITION FOR GRANT OF REVIEW 
) 

! Appellee 

(Full typed name, 
rank & service of 
appellant) 
(Service no.). 

CMR Dkt. No. 

USCMA Dkt. No. 
[For Court use only] 

Appellant ) 
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m THE JUDGES OF THE UNITED STATES COURT OF MILITARY 
APPEALS: 

The undersigned counsel, on behalf of (insert appellant's fuU 
name here), hereby petitions the United SULtes Court of lllllitary 
Appeals for a grant of review of the decision of the Court of 
?.Illitmy Review [on appeal by the United States under Article 
62, UCMJ] [on appeal under Article 66, UCMJ], pursuant to  the  
provisions of Article 67(a)(3), UCMJ. 

(Signature of counsel) 
(Typed name of counsel) 
(Address of counsel) 
(Telephone no. of counsel) 

(E) An appellant or counsel on behalf of an appellant shall file 
a petition for grant of review in the manner and within the time 
limits se t  forth in Rule 19(a). 

(d) When a petition for grant of review is filed with the Court, 
the Clerk will cause a copy thereof to he delivered to the  Judge 
Advocate General of the appellant's service, to the appellant's 
counsel, if named in the  petition, and to  government counsel. 
Upon receipt of a copy of the petition from the Clerk, the Judge 
Advocate General shall designate counsel to  represent t he  par- 
ties unless such parties are already represented hy counsel. See 
Rule 17. 

(e) Upon issuance by the Clerk under Rule lO(c) of a notice of 
docketing of a petition for grant of review, counsel for the ap- 
pellant shall f i e  a supplement to the petition in accordance with 
the  applicable time limit set  forth in Rule 19(a)(S)(A) or (B), and 
the provisions of Rule 21. 

DISCUSSION 
A petition for @ant of review may be filed prose or by counsel 

A Petition filed by caunsei is effective only if It has been authorized 
bytheclient. UnitedSlaresvSchreck,9~.J 217,8MLR2474(C.M.A. 
ISSO) (power of attorney); see also United States u. Smith, 22 
U.S.C.M.A. 247, 46 C.M.R. 247, 1 MLR 2300 (1973), noted i n  Com- 
ment, The Court of M i l i f m y  Appeals: A Surueg of Recent Decisions, 
63 Mil. L. Rev. 115, 133-34 (1974). A court-appointed consewator may 
also direct the conduct of litigation. Phillips 9. Cedarburg, 14 M.J. 
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304 (C M.A.  1982) (mem.) (semble) The ailthorization may in any 
eventbeoral. CnitedStatesv Hadges, 1QY.J. 1 4 S n ' * ( C M A  1984) 
(mem 1, citing l'zited States n L a m a r d ,  3 hI J 76 5 NLR 2098 
(C.M.A. 197i ) :  Cnited States a Doly, 4 >l.J 145 n.1 (C.M A 1977) 
(mem.). The withdrawal of petitions and other submissmns is  ad^ 
dressed in the Comment to and Discussion of Rule 21 

The Court has traditionally been quite forgivmg about deviations 
from the forms prescribed m Its rules This 1s par t~ular ly  true in pro 
se cases E g  , l'nzted States 2: Jackson. 2 C.S.C.M A. 179. 7 C M R 
65, 57 (1953) (mformal letter evincing desire to appeal w ~ l l  suffice). 
Cn~ledSlotesi'.Marshall,4U.SCII.A 607. 16CMR 181. 183(1934, 
(notmg petitioner's rehance on form supphed by Xavy, no errors idem 
tified m petition); see also L'zitr?dStates L. Ring. 5 !4 J. 1000 (C hl A ) 
(mem j ,  recowideratnon denied, leare to p lepe t  fourgmnt q f , e u i a u  
granted, 5 h1.J 1033 (C M A. 1976) (mem ) Where the circumsrances 
are in doubt It will endeaiar to clarify the matter before ruling OP 

whether to dismiss a facially untimely petition for grant of re\ie\r 
E g ,  LMtedStotesz Elrod. 2SM J 271 ( C X A  1989)(mem )(seek- 
ing information as to steps taken t o  locate and communicate mirh 
client): C'nztedStates i Tillman. 19 AI J 26 (C A[ A 1981) (mem.) 

The Court regularly construes correspondence as petitions far ex- 
traordinary relief. eg., Eeattte i,. Cnited States. 2 i  M J 472, 473 
(C >l A. 1988) (mem.), Vnitrd Slates 1: Avilo 24 R.1 J 348 (C 51 A 
1987) (mem 1: see also Cole c Lhited Stater. 14 M J 119 (C 51 A 1982) 
(mem.) (letter construed as petition for reconsideration), Lou,ery c 
Cnitcd States 5 XJ. 1088 (C.M A 1976) (mem )(canstruing petition 
for grant of remew as petition for extraordinmi relief). although IT 
~ 1 1 1  not recast an untimely petition for grant of review into a peti- 
tion far extraordinary relief, in keeping with the familiar principle 
that extraordinary relief is not a substitute for a timely appeal E g  , 
i'nited States 2 W~llzams, 4 M J 353 (C M .4 1978) (mem j, bul c i  
CnitedStates a Adan~es, 22 !LJ 234(C Y.A. 1986)(mem 1 (treating 
untimely petillon foi reconsideration as petition for extraoldmar? 
relief held. relief denied on the merits) 

The Couri has also been lenient as regards the farm m which a new 
trial 1s requested. H M o ~ P ~ ,  Justice and theJJl1ttarg 5 2-860. at 661 
(19721, c i t m g  Cniled States 1 Ferguson. 5 L'S C hl A 68. 17 CAI R 
68 (1954) (supplemental assignment of error to  board of revlei\ 
treated as new trial petition) One of the fern pleading requirements 
the Court has senously policed 1s tile idenrificatian of the date a pa l -  
tmn for grant of reneiv has been mailed to the Court E q  , Liuted 
Statesis Farrell 9 h! J 38 (C 11.A 1983) (mem.). hlilsee LiiitedStatPs 
i. Haskins l i  hI d 64 (C.M 4 1985) (men\ (Cook J disienring) 
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It has been correctly suggested that the term "this Honorable 
Court" "should be spuingly used. for it tends to nauseate even those 
judges most susceptible to flattery." B Garner, A Dictionary of 
ModernLegal Uswe 268 (1984); but see, e.g., UnitedStatesu Velasco, 
14 M.J. 114 (C.M.A. 1982) (mem.). The CouTt's rules no longer require 
this archaic salutation. But see C M.R.R. Attachments 1-2. 

The Court regularly receives correspondence from p m  se litigants 
To deal with such inquiries, the Clerk's office has developed an "In- 
formation Questionnaire to Supplement Mail InquMes," USCMA Fom 
200 (July 1878) The form is reproduced in the Appendix 

Rule 21. Supplement to  Petition, Answer, and 
Reply 

(a) Review on petition for grant of review requires B showing 
of good cause. Good cause must be shown by the appellant in 
the  supplement to  the petition, which shall state with par- 
ticularity the error(s) claimed to be materially prejudicial to the 
substantial rights of the appellant. See Article SS(a), UCMJ, 10 
U.S.C. §SSS(a). 

(h) The supplement to  the petition shall be filed in accordance 
with the applleable time llmit set  forth in Rule lS(a)(S)(A) or (E). 
shall include an Appendix required by Rule 24(a), shall conform 
to the provisions of Rule 24(b). (c), and (d), and shall contain: 

(1) A statement of the errors assigned for review by the  Court; 

(2) A statement of the ease setting forth B concise chronology, 
including the resuits of the trial, t he  actions of the intermediate 
reviewing authorities and the Court of Military Review, and any 
other pertinent information regarding the proceedings; 

(3) A statement of facts of the ease material to the errors 
assigned, including specific page references to each relevant por- 
tion of t he  record of trial; 

(4) A direct and concise argument showing why there is good 
cause to grant t he  petition, demonstrating with particularity 
why the error8 assigned are materially prejudicial to the 
substantial rights of the appellant. Where applicable, the sup. 
piement to  the  petition shall also indicate whether the court 
below has: 
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(A) decided a question of law which has not been, but should 
be, settled by this Court; 

(E) decided a question of law in B way in conflict with ap- 
plicable decisions of (I) this Court, (ii) the Supreme Court of the 
United States, (iii) another Court of Military Review, or (iv) 
another panel of the same Court of Military Review; 

(C) adopted a rule of Law materially different from that gen- 
erally recognized in the trial of criminal E B B ~ S  in the United 
States district courts; 

(D) decided the validity of aprovision of the Uniform Code of 
Military Justice or other Act of Congress, the Manual for Courts- 
Martial, a service regulation, a rule of court or a custom of the  
service the validity of which was directly drawn into question 
in that court; 

(E) decided the case (i) en bane or (ii) by divided vote: 

(F) so far departed from the accepted and usual course of 
judicial proceedings, or 80 far sanctioned such B departure by 
B court-martial or other person acting under the authority of 
the Uniform Code of Military Justice, as  to call for an exercise 
of this Court's power of supervision; or 

(G) taken inadequate corrective action after remand by the  
Court subsequent to grant of an earlier petition in the same (1-8 

and that appellant wishes to seek review from the Supreme 
Court of the United States; and 

(5) A certificate of filing and service in accordance with Rule 
39(C). 

(e)(l) Answerireply in Article 62, UCMJ, appeals. An appellee's 
answer to t he  supplement to the petition for grant of review in 
an Article 62, UCMJ, case shall be filed no later than 10 days 
after the filing of such supplement. A reply may be filed by the 
appellant no later than 5 days &er the filing of the appellee's 
answer. 

(2) Answerireply in other appeals. An appellee's answer to the 
supplement to the petition for grant of review in all  other ap- 
peal eases may be filed no later than 30 days after the filing of 
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such supplement, see Rule Zl(e); 8 8  a discretionary alternative 
in the  event a formal answer Is deemed unwarranted, appellee 
may N e  with the Clerk of the Court a short letter, within 10 days 
after the f l h g  of the  appellant's supplement to  the  petition 
under Rule 21, setting forth one of the following alternative posi- 
tlons: (i) that  t he  United States submits a general opposition to 
the assigned error(@ of law and relies a n  i ts  brief filed with the 
Court of Military Review: or (ii) that  the United States does not 
oppose the granting of t he  petition (for some specific reason, 
such a8 an error involving an unsettled area of the law). A reply 
may be N e d  by the appellant no later than 10 days after the fI1- 
ing of the appellee's answer. 

(d) The Court may, in i ts  discretion, examine the record In any 
case for the purpose of determining whether there appears to 
be plain error not assigned by the appellant. The Court may then 
specify and grant review of any such errors 88 well as any as- 
signed error8 which merit review. 

(e) Where no specific errors a r e  assigned in the supplement 
to  the  petition. the Court will proceed to  review the petition 
without awaiting an answer thereto. See Rule 19(a)(S). 

( f )  An appellant or counsel for an appellant may move to  
withdraw his petition a t  any time. 

RULES ADVISORY COMMITTEE COMMENT 
The purpose of this rule is to help the individual preparing a peti- 

tian for grant of review to write a document that wiii aid the Court 
in making a decision whether to grant iev~ew. As required by Arti- 
cle 67, [UCMJ,] the rule indicates that good cause must be shown 
before the Court will grant a petition. Not only must erron be stated 
with reasonable specificity, but the test of prejudice prescribed by 
Article 59, UCMJ, and Mihtaly Rule of Evidence l03(e) must be met. 

The mle lnciudes a catalog of considerations that should be brought 
to the attention of the Court in an effort to penuade it to exercise 
Its discretion in granting review. These are not requirements, and 
good cause may be shown without satisfying any of the [seven] items 
listed in Rule 21(b)(4) Nonetheless, the Committee believes It 1s 
desirable to encourage appellant[s] to bring these matten to the 
Court's attention The listed items spring from a variety of sources, 
including, significantly, the Supreme Court's rule on the considera- 
tions governing grants of certiorari. [Sup. Ct. R. 10.1 Use of that rule 
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as a model is not intended to suggest that the Supreme Court's w r -  
t m d  jurisdiction is aperfect analogy tothe Court'spetitionjunsdic- 
lion. There are differences, but these are outweighed by the 
similarities Indeed, the analogy to Supreme Court practice has often 
been noted. E.g. ,  Brasman, R e  Work of the United States Court of 
Military Appeals, 7 Miami L. 8. 211. 212 (1953); Hearings onoepart~ 
mnt  ojDejense Appropriations, Fiscal Year 1980, Before the Sen. 
C m m  onilppropriations, 96th Cong , 1st Sess , pt. 3, a t  125 (1979) 
(statement of Fletcher, C.J.), Feld, Dezelopment of the Reuiew and 
Suwey &wen of the United States Court ofMi l i tary Appeals, 12 
Mi1 L .  Rev  177. 182 (1961) It is the Committee's view that useful 
lessons may be drawn from the Supreme Court's practice as 11 has 
evolved over the years 

Rule  21(b)(4)(c) serves to highlight for the Court any departures 
from the rules applied in cnmmal trials m the U.S. District Courts, 
consonant with the Cangressianal policy expressed m Article 96(a). 
UCMJ, that such departures be permitted only where 11 would be 
impracticable to appiy the usuai Federai rule. The Committee 
recognizes that claims of deviation from the cinhan model may be 
contested or justified in response to a petition. 

Rule  21(d) preserves the Court's historic practice of specifying er- 
rors not assigned by an appellant 

Page limits for [suppiements to petitions], answers. and replies are 
established by Rule [24(b)l 

The provision of Rule [2l(f)] authorizing motions to withdraw a peti- 
tion at  any time is predicated an the assumptmn that a withdrawal 
without leave of court 1s invalid See Gaodman P Secretary of the 
Nauy, 21 U.S.C.M A 242.45 C.M R  16 (1972) The mle leaves10 case- 
by-case development the grounds which >%uil support a motion to 
withdraw 

The [1990] amendment to Rule 21(b)(4) 1s in substantial part id en^ 
tical to a proposed amendment referred to the Court by the Rules  
Advlsary Committee in [1982] which was. not adopted hy the Court 
[with the 1983 changes] In light of the ~ I O V I S ~ O I I E  of the i n t e r w n ~  
m g  Military Justice Act of 1983 which provide for direct review of 
this Court's decisions by the Supreme Court of the United States and 
the similarity between some of the p rov~~ions  of this amendment 
and Rule [lo] of the Rules of the Supreme Court, the Committee 
recommends that this . amendment be reconsidered by the Court 
for in~lusmn m 11s Rules of Practice and Procedure at this time in 
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addition, new subsection (G) of t h  . . , amendment WBS more recent- 
ly drafted in response to the procedural problem which was the sub- 
ject of the Court's decision in United States v. Wynn, 26 M.J. 405, 
16 MLR 2559 (c.M.A. 1988). 

DISCUSSION 
In light of the text of Article 67(aX3), the second sentence of Rule 

2Ka) correctly places on the appellant the duty to "show" good 
cause. 10 U.S.C.A. 5 867(aX3) (West Supp. 1990); see also Rule 
lg(aX5XB). The basic vehicle for showing goad cause is the Supple- 
ment to the Petition, filed under Rule 21, which should identify and 
argue, at  least preliminarily, the issues deemed by counsel to be 
meritorious. W e  "appellate defense counsel need not advance con. 
tentions considered frivolous or lacking in merit," United States ZI 
B a k ,  28 M.J. 121,122,17 MLR 2345 (C.M.A. 1989), it is not lmproper 
to press a case in which the petition is known to be untimely. United 
States 2). Engls, 28 M J 299, 300, 17 MLR 2472 (C M.A. 1989) (per 
curiam). Counsel are under an affirmative abllgation to Cali to the 
Court's attention any claims of error "which had been noted by an 
accused or by his trial defense counsel," United States 2). Rainey, 13 
M.J. 462, 463 n.1 (C.M.A. 1982) (mem.) (Everett, C.J., dissenting); 
see generally United States u. GmsWon, 12 M.J. 431, 10 MLR 2332 
(C.M.A. 1982), and this too can show goad cause. It matten not who 
signs a h t ing  of Gmstefon h u e s  so long as the appellant has adopted 
them. UnitedStalesv,Rlel ,29M.J.  235, 243, 17MLR2681(C.M.A. 
1989) (error-but harmless-to reject 55-page submission signed by 
appellant's mother). 

If the record does not pennit a determination as to whether good 
cause exists, a remand for further factual development may be 
ordered. Eg., United stales 2' Mc&ll&, 28 M.J. 462 (C.M.A. 1988) 
(mem 1. The Court remains loath to invoke the doctrine of waiver. 
For example, in UnitedStotes a Burdine, 29 M.J. 306 (C.M.A. 1989) 
(mem.), It remanded to the Army Court of Military Review for con- 
sideration of the effectiveness of trial defense counsel, even though 
that issue had evidently not previously been raised. 

There is support for the view that "'goad cause' a h  may be 'shown' 
by the [Clourt's own staff-or even by a judge who concludes that 
the record of trial should be reviewed in greater depth." Everett, 
Specvied l m s  i n  the United States Coud @Military Appeals: A 
Rationals, 123 M11. L. Rev. 1, 2 (1989). The result is that even if no 
erron are assigned, see Rule 2l(e), the Court's jurisdiction can be 
invoked-and its internal review process triggered-simply by filing 
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a petition for grant of review E,& United States n. Scramton, 30 M J 
322-23 (C.M.A. 1990) (noting that petition presented ease "on the 
merits" without specific assiarnent of error); United States u. 
Hullurn, 15 M.J. 261, 11 MLR 2467 (C.M.A 1983); United States u 
Orostqfon, 12 M J 431,436 n.12, 10 MLR 2332 (C.M A 1982); United 
States u. Prierson, 20 U.S.C.M.A. 452, 43 C.M R. 292 (1971): United 
Statesz. Dalrympk,  14 U.S.C.M.A 307, 308-09,34 C.M.R. 84, 88-89 
(1963); see aka United States v, Kelly, 14 M.J. 196, 11 MLR 2004 
(C.M.A. 1982). The only constraint the Court seems disposed to apply 
in this regard is that it will not readily @ant leave to file untimely 
supplements to petitions for grant of review where the supplements 
identify no particular Issues. L'nited States v. Ortiz, 24 M.J. 323, 15 
MLR 2272 (C M A. 1987) 

Rule 2l(e) provides that where no errors are assigned, the Court 
will proceed to review the c a ~ e  without awaiting an answer. Given 
the plain meaning of Article 67(aX3), the Court should, m the absence  
of plain error, see Rule 21(d); United States t'. rnont, 19 M.J. 119 
& n? (C.M A. 1984) (mem ) (error noted sua sponte, held, nonpre- 
judicial), deny or dismiss a petition that fails to cite errom of any 
kind. But the Court's practice has long been to the contrary  corn^ 
pare Everett, supra, and Early, Longstreet & Richardson. L;SC,VA 
and the Specijied Issue: 7% Current Practzce, 123 M11. L Rev. 9 
(1989), with Fideii & Greenhouse, s u p ~ a ,  at 126 & nn.48, 50, and 
Fidell. The Spec'@fication sf Appellate Issues by  the Untted States 
Court ofMili tary Appeals, 31 JAG J. 99, 104-06 (1980). If a party 
has not b e e n  afforded an opportunity to address an issue f in t  iden 
tified by the Court, the Court should extend such an opportunity 
befare taking action. E g  , (iiited Sfatesv 28 M J 256 ( C M A .  
1989) (mem.) (show cause order) 

The Court's willingness to entertain cases in which no issues are 
identified was faulted in the Court Committee's January 27. 1989 
report, which recommended (at 4) that "absent plain error the Court 
should not review these 'nu issue' cases." See also Presentation of 
Court Cmnmtttee Report, 28 M.J. 99, 101 (1989) ("practice of spew 
fying LSBUCS not raised by appellate counsel should be limited to those 
few cases where plain error has occurred or where emergmg issues 
require further briefing") 

The Court may, m its discretion, decline to grant m i e w  of a pro 
forma petition where the Court of Military Review has set aside the 
Sentence and ordered a rehearing In doing so it has noted that its 
act ion  IS without prejudice to the petitioner's nght to petition again 
in the normal course of appellate reweir-. Lhited States i Graham. 
258 



19911 COMA RULES 

21 M.J. 97 n.' (C.M.A. 1985) (mem.). In light of Boudreaurv, OS. 
Navy-Marine Corps Court of Military Reuiew, 28 M.J. 181, 17 MLR 
2348 (C.M.A. 1980), it would seem that such an order guarantees that 
the subsequent "normal course of appellate review" will include ac- 
cess to the Court of Military Appeals even if the result on remand 
does not meet the jurisdictional threshold of Articles 66 and 67. The 
practice of the Courts of Military Review had, prior to Boudreau,  
apparently vaned as to whether cases that result in subjurisdictional 
Sentences on remand formally return to them under Article 66 follow- 
ing the further trial-level proceeding% 

Given the Court of Military Appeals' commitment to preventing 
the insulation af interlocutory rulings from appellate review either 
by it, see, e.&, FYI9 C M.A. Ann. Rep. 4 (1980); UnitedStates u Bull- 
ington, 13 M.J. 184, 10 MLR 2862 (C.M.A. 1982), or by the Supreme 
Court, United Statesu. Belz, 20 M.J. 325 (C.M.A. 1985)(mem.); United 
States v Wynn, 26 M.J. 405,406 & n.2, 16 MLR 2559 (C.M.A. lg88); 
Rule Zl(bj(4XG) and Comment, a subjurisdictional result on such a 
remand would be eligible for Article 66-and therefore Article 
67-review The Court of Military Review should docket such a case 
foliowing a subjurisdictional resuit on remand, but if it does not 
(thereby tolling the statutory penod in which to petition for grant 
of review), the situation would present an appropriate occasion for 
issuance of an extraordinary writ. 

In reporting out the Military Justice Act of 1983, the Senate Armed 
Services Committee wrote that it "believes that the question of what 
cases are heard by the Court of Military Appeals is a matter of inter- 
nal management, properly left to that Court's decision in accordance 
with guidelines expressed in that Court's rules." S. Rep. No. g8-53, 
g8th Cons., 1st Sess. 34 (1983). The absence of such guidelines WBS 
a matter of gowing concern, and this concern only increased when 
it became apparent that Supreme Court review would be confined, 
at least at the beginning, to caea  m which the Court of Military Ap- 
peais had @anted discretionary review. Rule 21(b)(4) was adopted 
by the Court in August 1990 and is virtually identical with the earlier 
version proposed by the Rules Advisory Committee, the text of which 
appears in hdell, Ra'im gfDecisions of the United States Court of 
M i l i t a r y  Appeals by t h e & p m  Court of the Unitedstates, 16 MLR 
6001, 6006 (1988). Among those urging the Court to spell out what 
became the Rule Zl(bX4) considerations were the Association of the 
Bar of the City of New York and the Association of Trial Lawyers 
of America. A portion of the rule which was not adopted by the Court 
would have expressly encouraged opposing counsel to respond dmct- 
ly where a claim has been made that civilian practice has not been 
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followed Another cautioned that the power to specify issues will 
be exercised sparingly Rule 2l(e) as proposed would have indicated 
that an appellee need not respond to a p m  forma petition. The Com- 
mittee's draft Comment observed that where this occurs the Court 
may still invite an answer to be filed 

The Court's discretionary authority over C W ~ S  arlsmg on p e t l t m  
for grant of review may be analowed to the power of the geographi- 
cal counts of appeals to  grant leave to appeal certain decisions of 
United States magistrates under 28 U S.C. 5 636(c)(5) (1988). Fed R. 
App P. 6.1, Several circuits have framed their 5 636 criteria in d e a -  
sions. E.g , Keller L. Petsock, 849 F.2d 839, 844 n 8 (3d Cir. 1988), 
A d e m  u H e c k k ,  794 F.2d 303, 308-10 (7th Cir. 1986): Wouf i. Wouf, 
768 F2d 642, 646-49 (5th Cir. 1985), Penland P Warren County Jail, 
759 F.2d 524 (6th Cir. 1985). Some have opted to exercise their 
rulemaking authority. E.g. .  6th C n  R. 29(a), 8th Cir. R. 28(a). The 
Court's willingness to articulate the facton set forth in the 1990 
change is a major evolution and is in keeping with the practice of 
a gowing number of appellate courts with discretianan.jurisdiction. 

At the same time, even so tempting an analogy should not be em- 
braced uncritically since che Court. unlike the geographical courts 
of appeals, IS the practical equivalent of a state supreme court, e,g , 
s Rep. 60. 101-81, inist Cong , 1st Sess 171 (1989). cf s Rep 210 
98-53. 98th Cong . 1st Sess 35 (1983) (analogizing C M A to state 
courts for purposes of establishing tlme limits far seeking certiorari), 
Its judgments are rarely going to be reviewed by the Supreme Court 
of the United States, and It has the unique function of providing 
meaningful civilian review of couns-martial "Counsel familiar with 
Supreme Court practice should not confuse the 'good cause' st an^ 
dard with certiorari. Those courts that may review a case by m u n g  
a writ of certiorari are not required to hear a Case merely because 
a party demonstrates viable legal issues reqmnng relief." Dep't of 
the Army Pam 27-173. Legal Serums  Trial Procedure 1 36-563), 
a t  248 (1990); cf CnttedStates 1. Kuskie, 11 M.J. 253, 264-55 9 DILR 
2700 (C Y.A. 1981) (2.1) (rejecting analom to Supreme Court prac- 
tice), B Feld, AMa~anual of Courts~Mmrfial Practzce and Appeal 132 
(i967) (disunguishing C M A functions from those of Supreme Coun) 

The factors set forth in the 1990 rule change are not exhausthe 
Petitions wdi  unquestionably be ganted where none of the identified 
criteria even arguably applg Unlike the Supreme Court's certiorari 
Jurlsdlrtmn the petition jurisdiction of rhe Court of Yilitary Appeals 
is often-and properly-exercised "merely'' to correct an isolated 
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emor or Wuiusnce. The Supreme Court, in contrast, requires that there 
be "special and important reasons" for a grant of certiorari, S. Ct. 
R 10 1, and ordinarily-although not invariably-wfll withhold 
discretionary review where all that can be said of a lower Court's 
decision 1s that it was incorrect See generally R. Stern, E Gressman 
& S  Shapiro,SuproneCmrtPractice§4.17,at221-24(6thed. 1986). 
Adoption of such a yardstick by the Court of Military Appeals would 
contravene longstanding expectations that the Court will furnish 
meaningful civilian review to prevent individual injustice 

In other respects, hawever, such as the decision whether to enter- 
tain an interlocutory Article 62 appeal, the Court's reference to 
Supreme Court practice as a model seems entirely appropnate simply 
BS a matter of sound judicial administration. See Gnited Slates zi 

Mollison, 26 M.J. 220 (C.M.A. 1988) (mem.): United Stales v Mor- 
TU, 26 M.J 219 (C.M A .  1988) (mem.) The first case the Supreme 
Court heard on writ of certiorari to the Court of Military Appeals 
arose on an interlocutoxy government appeal. SEE Brief for American 
Civil Liberties Union as Amicus Curiae in Support of the Petition for 
a Writ of Certiorari 10-14, Solorio v. United Sfafes, 483 U.S 435 (1987). 

The Court's decisions will inevitably embroider on the criteria set 
forth in subsection (bK4). The text itself 1s fairly self-explanatory and 
largely tracks the Supreme Court's model. Paragraph (c) reflects the 
con5essional presumption m favor of applying district court stan- 
dards. See UCMJ Art. 36(a), 10 U.S.C. § 836(a) (1988). Where a peti- 
tioner seeks to bring a case within the reach of Rule 21(b)(4)(c), the 
respondent will presumably endeavor to show that either that there 
has been no departure from district court practice or that  any such 
departure is warranted by reason of factors peculiar to the military 
setting Such issues have long been inherent in military law. Fidel1 

Greenhouse, s u p ,  at 120-22; F'idell, Judieial Rmiew of Presiden- 
tial Rulemaking L'nder ArlicleJB: ThheSleeping Giant Stirs, 4 MLR 
6049 (1876). Thus, the drafters of the Military Rules of Evidence 
endeavored to point out and justify a number of departures from 
civilian federal doctrines. E.g , Mil. R. Evid 104(a)-(b), 201(b), 
804(aX6), 901(b), WZ(4.a) (Draften' Analysis). If the lS90 rule change 
brings Article 36(a) conformity issues more sharply into focus, the 
appellate process will have been well-served. 

The rule implies that the factors set forth in subsection (bX4) will 
bear on whether review ought to be granted. However, the same in- 
formation would also be pertinent in deciding whether to dispense 
with plenary briefing, remand, ~ UNited SlafeS v White, 27 M J. 193 
(C.M.A. 1988) (mem.) (intervening decision of Supreme Court), 
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United States li Greg-, 27 M.J. 180 (C.M A. 1988) (mem.) (interven- 
ing decision of C M A,); United States L Vyskwil, 27 M J 406 (C M A 
1988) (mem j (remanding for further proceedings m light of other 
decisions of C.M R that "may impact" on issues); Unzted States v 
Lopez, 26 M.J. 40 (C.M A. 1988) (mem.) (conflict with decision of 
other panel of same C.M.R.), dispense with or enlarge the usual oral 
argument period, see Rule 40(b)(3). or invite the participation of 
amic i  curiae under Rule 26(aj(2) 

Congress has not requlred stnct Inter-service umfarmity in punitive 
regulations, United States u Hoesing, 6 M J 355 368, 6 MLR 2361 
(C M.A. 1978), and inter-service diversity can serve the public in- 
terest m testing new concepts. Rdell, Judicial Revieu of Bestden-  
t m l  Rulemaking L-nderAvtick 36: TheSleeping Gmnt Stirs, supra, 
a t  6067 & n.97. citing Neeu State Ice Co a Liebman. 288 C S 262. 
311 (1932) (Brandeis, J , dissenting) But the pohcy behind Article 
36 and indeed. the Code as a whole. clearly favors military justice 
umformny as a general point af departure E.g., The.Militarg Justice 
Act of 1982: Hearings anS 2521 Before tkeSubcamm. on.Wanpower 
end Brsonnel of the Sen. Comm. an Anned Semites, 97th Cong 
2d Sess 140 (1982) (statement of Everett. C J 1, Early, Longstreet & 
Richardson. mpm, at 2 5 .  6 W Winthrop, Military Law and 
P r e c e h t s  36 & nn 69-61 (2d ed. 1920, repr. 1979). Ta this end, the 
emtence of a mlit amone the Courts af Militarv Review has lone 
been a factor in deciding whether to respond to a certificate for 
review that otherwise might not be entertained United States ~1 

Gutierrez, 11 11.J. 122, 123, 9 MLR 2512 (C.M A 1981). The fact that 
the goal of Lnterserwce uniformity IS served by the certification pro- 
cess, L'nitedStates II Reddivq, I1 M . J  100, 114, Ll YLR 2502 (1981) 
(Fletcher, C J., cancurnng in part and dissenting in part), does not. 
of course. render It inapposite in the context of deciding whether 
to grant review under Article 67(a)(3), which forms the largest com- 
ponent of the Court's docket. 

Inconsistent resuits w thm an armed force are no less objectionable, 
under the Z;n&m Code, than inconsistent results between services. 
See generally Corky  v. Thuman, 3 M I  192. 195. 6 MLR 2126 
(C.M.A. 1977)(Perry, J . ,  dissenting); L-nitedStatesi. Jacbon, 3 M.J 
101, 102, 6 MLR 2105 (C.M.A. 1977) (per curiam); see also Unzted 
States L,. Sapigao, 9 M J 111, 113 n 3 (C.M.A 1980) (mem )(Fletcher. 
J., dissenting). Congess has leeslated to permit rehearings en barn 
by the Courts of Military Review in the interest of "resolving con- 
flicts among paneis and pmmot[mg] finality of Court of Xiiitary 
Review decisions with" the respective services, without the necessl- 
ty to certify individual panel decisions to  the Court of Military Ap- 
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peals." S .  Rep. NO. 98-63, 98th Cong., 1st Sess. 28 (1983), see UCMJ 
Art, @(a), 10 U.S.C. 5 866(a) (lQ88). But that hardly renders it Lnap 
propriate far tne Court of Military Appeals to take intra-C.M.R. con- 
Mcts into account when determining whether to m t  review or take 
other action inresponse to apetition. Where panels of asingle Court 
of Mihtary Review are split, the Court may so note in its opinion, 
e,g., United States v. W a r n ,  25 M.J. 64, 66, 16 MLR 2527 (C.M.A. 
1587), perhaps implying that this militated in favor of review, In other 
cases the Court has, by remanding, correctly recognized that such 
conflicts should be resolved in the first instance by the Court of 
MllitaryR&ew.E.g., UmifedStatesv Coles,29M.J.322(C.M.A. 1989) 
(mem.); UnitedStatesv Lopez, 26M.J. 40(C.M.A. 1988)(mem.). A 
want of review in a case that falls within Rule Zl(bX4XBXiv) thus 
serves the same objective as Congess' overruling of United States 
u. 11Pneeler,20U.S.C.M.A.595,44C.M.R.25(1971),andUnitedS~s 
v Chikote, 20 U.S.C.M.A. 283, 43 C.M.R. 123 (1971). 6. C.M.R.R. 
17(aX1) (en banc consideration or reconsideration ordinarily not 
ordered except, <nteralia, "when. .necessary to secure or main- 
tain uniformity of decision"). Accordingly, it makes sense to require 
that such conflicts be called to the Court's attention in the suppie- 
ment to the petition. Far from intruding on the matten of parochial 
concern to the Separate services, this practice will strengthen the 
mtegmty of each service's jurisprudence, and may make intrusion 
by the Court of Military Appetlls on the merits less, rather than more, 
likely to occur. 

On the other hand, it is worth recalling that a case in which panels 
of one Court of Military Review are split may also involve an inter. 
service conflict. In that event, remand would address only part of 
the problem and unnecessarily delay a resolution of the underlying 
issue. In other words, if there is an inter-service conflict, that should 
rule out a remand to resolve an intra-service conflict. 

Pnar to Wynn ,  referred t o m  the Rules Advisory Committee's 
Comment, it was necessary to ask the Court to modify its rulings 
Ln remanded cmes "to provide that the matter be returned to it far 
final disposition foliowing action in the Court of Military Review," 
in order to preserve the access to the Supreme Court that follows 
fromagmntofreview.E,g., UnitedStatesvBek, ZOM.J.325(C.M.A 
1586) (mem.), discussed in Fideil, Review of Decisions of the United 
States Court of M i l i t a q  A m a l s  by the Suprems Court @the United 
States, supra. at 6006 8 n.48 (collecting cases). In Wynn, the Court 
of Milltary Appeals simplified the process by announcing that 
"[h]encefarth, we shall requre an appellant to file a second peti- 
tion for @ant of review If, after corrective action below, he wishes 
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to seek further review here or to preserve his opportunity for seek- 
ing review of his c u e  by the Supreme Court. If an appellant who 
submits such a petition calls to our attention that an earlier petition 
was granted in his case and asserts that the corrective action was 
inadequate and that he wishes to seek review from the Supreme 
Court, we shall treat the prior grant as good cause to grant review 
of the subsequent petition." 26 M.J. at 406 & n.2. The Court's objec- 
tive in doing so was to advance the interests of "economy, efficien- 
q, and orderly administration of the appellate process." Boudreauz 
v. U.9 Nauy-Marine Corps Court af.UiUtary Reu;im, 28 M J 181. 
183 n.4, 17 MLR 2348 (C.M.A. 1989) 

In 1988, as part of its effort to reduce the time for reviewing cases. 
the Court approved a suggestion by the Rules Advisory Committee 
that, in cases in which appellate defense counsel have set forth one 
or more errom of law in the supplement to the petition, appellate 
government counsel be allowed "to file a letter with the Clerk of 
Court, within 10 days after the filing of a Suppiement to the Peti- 
tion under Ruie 21, as a discretionary alternative to filing an Answer 
within the 30-day period permitted under Ruie 19(a)(a)(B)." The 
measure was evaluated after a year for possible incorporation in the 
rules. InreRules Advisory Cmmittee&qgestim (CMA 1988); Ear- 
ly, Longstreet & Richardson, supra, at 10 & n.5. The pilot program 
offered government counsel the option of filing (and serring) either 
an answer to the supplement or a letter stating either "(1) That the 
United States submits a general opposition to the assigned error(s1 
of law and relies on its brief filed with the Court of Military Review: 
or (2) That the United States does not oppose the granting of the 
petition (far Some specific reason set forth in such letter, such as an 
error raised involves an unsettled area of the law)." Apparently con- 
tent with the trial run, the Court incorporated the letter procedure 
in the 1990 rules changes, and the procedure IS now covered in Rule 
Zl(cX2). The Court of course resemes the right to require a fuller 
expression of the government's views E.$, Gninited States u. Thomp- 
son, 30 M.J 158 (C.M.A. 19SO) (mem.) (dreeting submission of answer 
to supplement to petition for @ant of review). Its Order promulgating 
the I990 change urged counsel to "note that the amendment to Rule 
Zl(c)(Z) applies only to an appellee's answer to a supplement to the 
petitionforgrant ofr~~wfiledincasesofherthenArticle62, KCMJ, 
10 USC 8 862, cases." The IO-day period far submitting Rule Zl(c)(Z) 
letters obviously requires early attention to and screening of incom- 
ing supplements. 

The Court's review under Rule 21(e) IS performed by the Central 
Legal Staff and the judges and their chambers staffs The process 
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is summarized in a helpful article by three memben of the Central 
Legal Staff. Early, Longstreet & Richardson, mpn. Among the hues 
the review may address are providence of pleas, legal erron as to 
the sentence, and denial of "military due process.'' United States II. 
RmLkas, 21 M.J. 293 (C.M.A. 1986) (mem.), discussed in Fideii & 
Greenhouse, supra, at 125-27. 

A petition for grant of review may be withdrawn by the petitioner 
with leave of court, Rule 21(f), and such leave is ordinarily freely 
granted. E.Q., United States u. Woods, 5 M.J. 1067 (C M.A. 1976) 
(mem.); but see United State8 u. Bailey, 18 M.J. 431 (C.M.A. 1984) 
(mem.) (denying motion to withdraw cross-petition for grant of 
review);UnitedStafesv. Vicente, 18M.J.6&n.'(C.MM.A. 1984)(mem.) 
(denying motion to withdraw petition). "Unless he hm obtained per- 
mission from his client to do so, an appellate defense counsel should 
not on his awn initiative move to withdraw a petition for review" 
even if the petition is known to be untimely. United States v, Engle, 
28 M.J. 299, 300 (C.M.A. lS89) (per curiam). "The filing of an urn 
tlmeiy petition is not analogous to a fraud an the Court or a 
misrepresentation, in which instance counsel must intervene even 
at  the risk of being at odds with the client." Zd. 

Withdrawal may also be sought with respect to petitions for ex- 
traordinaTyrehef,e.g.,Dentv. Ott,5M.J. lllO(C.M.A 1976)(mem.); 
but see Davies v, Secretary of the A m y ,  16 M J 142 (C.M.A. 1983) 
(mem.) (denying motion to withdraw extraordinary writ petition 
without prejudice), or certificates for review. E.Q.,  United States u. 
l h n q  5 M.J. 987 (C M.A. 1976) (mem.). When an accused is aequit- 
ted pending consideration of an Article 62 appeal, ''counsel need 
only file a motion to withdraw petition and state in said motion that 
appellant was tried and acquitted on a speclfied date." United States 
v, SchoL, 20 M.J 17 n: (C.M.A. 1985) (mem.). 

Rule 22. Certificate for Review, Answer, Reply 

(a) A certificate for review under Rule lS(a)(Z) will be mbaan- 
tially in the following form: 
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IN THE UNITED STATES COURT OF MILITARY APPEALS 

UNITED STATES, ) CERTIFICATE FOR REVIEW 
I 

(Appellee) ) 
(Appellant) 1 

v. CMR Dkt. No. 
) 
) USCMA Dkt. No. 

(Full typed name. ) [For Court use only] 
rank & service of ) 
appellant) ) 
(Service no.) ) 

) 
(Appellant) ) 
(Appellee) ) 

To THE JUDGES OF THE UNITED STATES 
MILITARY APPEALS: 

COURT OF 

1. Pursuant to Article 67(a)(2) of the Uniform Code of MMtary 
Justice, the record of trial and decision of t he  United States 
Court of Military Review in the above-entitled case are forward- 
ed for review. 

2. The accused hss  been found guilty by a (type OP eourt- 
martial) of a violation of Artiele(s) of the Uniform Code of 
Military Justice and has been sentenced to  (include entire ad- 
judged sentence) on t he  (insert trial date). The tr iai  took place 
a t  (location). The convening authority approved the following 
findings and sentence: , The 
officer exercising general court-martial jurisdiction (where ap 
plicable) took the following action: 

The Court of Military Review (state action taken). [Substitute 
different case history facts as appropriate when the Court of 
Military Review decision involves an applieatlan for extraor- 
dinary relief.] 

S. It  is requested that action be taken with respect to the 
following issues: 

The Judge Advocate General 
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Received a copy of t he  foregoing Certificate for Review this 
day of , 19 I 

Appellate Government Counsel 
Address and telephone no. 

Appellate Defense Counsel 
Address and telephone no. 

@)(1) Article 62, UCMJ, cases. A certificate for revlew of a 
decision by B Court of Military Review on appeal by the United 
States under Article 62, UCMJ, 10 U.S.C. $862, shall be filed, 
together with a supporting brief in accordance with Rule 24 on 
behalf of the appellant, no later than 30 days after the date of 
t he  decision of the Court of Military Review. See Rule 34(a). An 
appellee's answer shall be Pied no later than 10 days after t he  
W g  of such certificate for review and supporting brief. A reply 
brlef may be filed by the appellant no later than 6 days after t he  
filing of the  appellee's answer. 

(2) Extraordinary relief eases. A certificate for review of a 
decision by a Court of Military Review on application for ex- 
traordinary relief filed therein shall be filed, together with a 
supporting brief in accordance with Rule 24 on behalf o f the  ap- 
pellant, no later than 30 days after the date of t he  decision of 
the Court of Milltary Review. See Rule 34(a). An appellee's 
answer shall be filed no later than 10 days after the filing of such 
certificate for review and supporting brief. A reply may be fil- 
ed by the appellant no later than 5 days after the filing of the 
appellee's answer. 

(3) Other eases. In all  other eases involving a decision by a 
Court of Military Review, a certificate for review shall be filed 
no later than 30  days after the date of the decision of the Court 
of Military Review. See Rule 34(a). A brief in support of the cer- 
tified issues shall be filed by the appellant in accordance with 
Rule 24 no later than 30  days after the issuance by the  Cierk of 
anot ice  of docketing of the certificate for revlew. Anappellee's 
answer shall be filed no later than 30 days after the filing of an 
appellant's brief. A reply may be filed by the appellant no later 
than 10 days after the  filing of the appellee's answer, 

RULES ADVISORY COMMITTEE COMMENT 
This rule replaces [former] Rule 19 and prescribes the form far cer- 

tificate of review cases ordered to be Sent to the Court by a Judge 
Advocate General pursuant to Article 67(aK2), UCMJ. 
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The f in t  paragraph of the farm recites that the record of trial and 
the decision of the Court of SIilitary Review are forwarded 

The second paragraph of the certificate sets out the history of the 
case m the same manner that the counsel's petition on behalf of an 
appellant does with respect to petition cases under Rule 20 The form 
aim provides for recitation of a somewhat different history if the 
case b a n g  forwarded by certificate mvoives a decision by a Court 
of Military Remew on an application for extraordinary relief. Each 
certificate requires the signature of the Judge Advocate General and 
a signature reflecting receipt of a copy of the certificate by the ap- 
pellate government counsel and appellate defense counsel. 

Subsection (b) of the rule requires that certificates for m i e w  (in 
"on-wnt and nondrticle 62 cases] be fiied not later than 20 days 
after the date of decision of the Court of Miiitary Review and that 
a bnef m support of the certified issues be filed by the appellant 
not later than 30 days after the certificate 1s filed Again. the re- 
quirement for filing of the brief by the appellant permits the apphca- 
tmn of the standards set out in Rule 8 to determine who has the 
responsibility for filing initial pleadings with the Court The appellee 
E required to file an answer not later than 30 days after the filing 
of appellant's brief A reply may be filed not later than 10 days after 
the filing of the answer. 

Rule 23. Mandatory Review Case 
(a) The record in a mandatory review case under Rule lS(a)(3) 

will be filed. together with the  following farm: 

IN THE UNITED STATES COURT OF MILITARY APPEALS 

UNITED STATES, ) MANDATORY REVIEW CASE 
1 

Appellee ) 

1 CUR Dkt. No. 

) USCMA Dkt. No. 
1 

(Full typed name, ) [For Court use only] 
rank L service of ) 
appellant) 1 
(Service no.) ) 

1 
Appellant ) 
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TO THE JTJDGES OF THE UNITED STATES COLIRT OF MILITARY 
APPEALS: 

1. The appellant, having an approved sentence to death, is en- 
titled to mandatory review under Article 67(a)(1) of the Uniform 
Code of Military Justice, 10 U.S.C. 5 S67(a)(l). 

2. The appellant was notified of the decision of the Court of 
Military Review on (insert notification date). 

The Judge Advocate General 

Received a copy of the foregoing this 
IS 

day of 

Appellate Government Counsel 
Address and telephone no. 

Appellate Defenee Counsel 
Address and telephone no. 

@) In a mandatory review ease, a brief setting forth assigned 
errors shall be filed by the  appellant in accordance with Rule 
24 no later than 60 days after t he  issuance by the Clerk of a 
notice of docketing of the ease. Such brief shall not incorporate 
by reference that flled before a Court of Military Review, the  
convening authority, or the military judge. An appellee's answer 
shall be filed no later than 60 days after the flling of the assign- 
ment of errors and supporting brief. A reply m y  be filed by the 
appellant no later than 20 days after the  filing of t he  appellee's 
answer. 

RULES ADVISORY COMMITTEE COMMENT 
This rule prescribes the form for filing an assignment of errors in 

those cases which the Court is required to review under Article 
61(a)( l ) ,  UCMJ. This rule replaces [former] Rule 20 and makes only 
minor editonal changes in the substances of the form. The [former] 
certificate of service is replaced by the standardized certificate of 
filing and service prescribed in new Rule 24(a). The appellant or his 
counsel must file an assignment of emom not later than 30 days after 
service of the decision of the Court of Military Review on the ap- 
pellant. A brief supporting the assigned em018 must accompany the 
assignment. Briefs used below may not be incorporated by reference 
in this brief. The appellee's answer must be filed no later than 30 
days after the filing of the assignment of err018 and brief A reply 
may be filed not later than 10 days after the filing of the answer. 
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BRIEFS 
Rule 24. Form and Content, Page, Limitations, 
Style, and Classified Information 

(a) Form and content. All briefs will be legible and will be 
subitantially as follows: 

IN THE UNITED STATES COURT OF MILITARY APPEALS 

UNITED STATES, ) BRIEF ON BEHALF OF 
) (APPELLANT, APPELLEE, E X . )  

(Appellee) ) 
(Appellant) 
(Respondent) ) 

1 
v. ) CMR Dkt. No. 

1 USCMA Dkt. No. 
(Full typed name, ) 
rank, service d ) 
service no. of 
accused) 

1 

(Appellee) ) 
(Appellant) 

(Petitioner) 

Index of BrieP 
[See Rule 24(c)(2)] 

a b l e  of Cases, Statutes, and Other Authorities 
Statement of the Case 

[Set forth B concise chronology including the results of the ae- 
eused's trial, action by the convening authority, the officer ex- 
ercising general court-martial jurisdiction (ifany), and the Court 
of Military Review aa well as other pertinent information regard- 
ing the proceedings.] 

Sfatement of &ctr 

[Set forth a concise statement of the facts of the ease material 
to  the issue or issues presented, including specific page refer- 
ences to each relevant portion of the record of trial. Answers 
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may adopt appellant’s or petitioner’s statement of facts if there 
is no dispute. may state additional facts, or, if there is a dispute, 
may restate t he  facts as they appear from appellee’s or respon- 
dent’e vlewpoint. The repetition of nncontrovemd matters is 
not desired.] 

Issue(s) Presented 

[Set forth each issue granted review by the  Court, raised in 
the  certificate for review or in the mandatory review case, or 
represented in the petition for extraordinary relief, writ appeal 
petition. or petition for new trial. Issues presented wlll be set  
forth in upper case letters, and each wlll be followed 41 separate 
arguments pertaining to  that issue.] 

Argument 

[Discuss briefly the  paint of law presented. citing and quoting 
such authorlties as  are deemed pertinent.] 

Conclusion 

[State briefly the relief sought am to  each issue presented, fa r  
example, reversal of the Court of Military Review decision and 
dismissal of t he  charges, grant of a new trial, the extraordinary 
relief sought, ete. No particular form of language is required, 
BO long a8 the brief concludes with B clear prayer for specific 
Court action.] 

Appendln 

[The brief of the appellant or petitioner shall include an ap- 
pendix containing a copy of the Court of Military Review deei- 
don.  unpublished opinions cited in the  brief, and relevant ex- 
tracts of rules and regulations. The appellee or respondent shall 
similarly file an appendix containing a copy of any additional 
unpublished opinions and relevant extracts of rules and regula- 
tions cited in the  answer.] 

(Signature of Counsel) 
(Typed name of counsel) 
(Address of counsel) 
(Telephone no. of counsel) 
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CERTIFICATE OF FILING AND SERVICE 
I certlfy that  a COPY of t he  foregoing was [mailed] [delivered] 

to  the Court and [mailed] [delivered] to  (enter name of each 
counsel of record) on (date). 

(Typed name and signature) 
(Address and telephone no.) 

@) Fage limitations. Unless otherwise authorized by order of 
the Court or by motion of a party granted by the Court see Rule 
30), the page limitations for briefs Wed with the Court, not in- 
cluding appendices, shall be as follows: 

(1) Briefs of appellantdpetitioners shall not exceed 50 pages; 

(2) Answers of appelleeslrespondents shall not exceed 50 
pages; 

(3) Replies of appellantslpetitioners shall not exceed 15 pages; 

(e) Style. (1) Except for records of trial and as otherwise pra- 
vided by Rule 27(a)(6), all pleadings or other papers relative to  
B case shall be typewritten and double spaced on white paper, 
8.5 by 11 inches in size, securely fastened at the top. Copies of 
typewritten pleadings and papers may include those produced 
by any process capable of producing a dea r ly  legible block im- 
age on white paper but shall not include ordinary earban copies. 
If papers are filed in any other form, the Clerk shall require the 
subatitution of new copies, but such substitution will not affect 
t he  filing date of the  papers or pleadings involved. See Rule 31. 

(2) Alipleadings presented to  the Court shall, unless they are 
less than 20 pages in length, be preceded by a subJeet index of 
t he  matter contained therein, with page references, and a table 
of cases (alphabetically arranged with citations), textbooks and 
statutes cited, with references to the pages where cited. 

(3) Citations shall conform with the Uniform System of 
Citation. 

(4) All references to  the record of trial shall inelude page 
numbers or exhibit designations, as appropriate. 

(5) No pleading or other paper filed with the Court shall in- 
corporate by reference any material from any other source. 
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(d) Classified information. Classified information wlll be in- 
cluded in documents Pied with the  Court only when necessary 
to  a proper consideration of t he  issues involved. The origlnal or 
one complete copy of a document containing the classified in- 
formation shall be filed with the  Court. The party Piling such 
document shall give writ ten notice to  the  Clerk and to all other 
parties prior to  the  time of such filing that  such document con- 
tains classified information. In addition, there shall be filed in 
accordance with Rule 37 an original and four copies ol each such 
document from which the  classified information has been 
deleted or omitted in such manner that the pages which con- 
tained the deleted or omitted classified information are clearly 
identified. 

RULES ADVISORY COMMITTEE COMMENT 
Rule 24(a) addresses mattem relating to the substance and contents 

of briefs [formerly] contained in Rule 21. 

Rule 24(b) establishes a [50] page limit for briefs of appellants or 
petitionen. Answers of appellees and respondents are subject to the 
same limit, and replles may not exceed [E] pages. ExcepUons to these 
page hmitations may be authorized by order of the Court or on mo- 
tions made and granted far this purpose. 

Rule 24(c) incorporates in this rule matten [formerly] addressed 
in Ruie 36, relating to the style of briefs. The new rule recognizes 
that, in practice, pleadings and other papen are submitted in 
typewritten double-spaced format rather than in pnnced form. 
Pleadings ten pages or more in length are required to include a sub- 
ject index, page references, and a table of authorities cited. The rule 
also requires that citations conform to the Un@m System of Cita- 
tion. AU references to the record of trial must include page numben 
and exhibit designations, as appropriate. 

The [penultimate] subsection is new and deals with submission of 
documents containing classified material. Only one complete copy 
of a classified pleading need be submitted. Expurgated copies from 
which the classified matter has been deleted may be substituted for 
the additional required copies of che pleading. 

DISCUSSION 
In addition to the matters required by Rule 24(a), it is often 

desimble to include a Summary of Argument immediately before the 
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Argument section of the brief. Morgan, Appellate Fmctzce Rules, 27 
A.F. L. Rev. 229, 235 (1987); see also Fed R App P 28(a)(4); D.C. 
Cir. R. ll(a)(4); Fed. Cir. R 28(a)(9). 

Rule 24(b) sets page limits for pienary briefs, but the same irmitr 
apply to supplements to petitions and corresponding answers and 
replies. See Rule 2i(h) 

The reference in Rule 24(c)(l) to "legible block Image" should 
presumably read "legible black image." Letter-size paper has been 
required since 1982. 15 M.J. 79 

The Court will deny leave to file an index if citations are not fur- 
nished for all case8 listed in the table of authanties. Cnited States 
v Arpuilla, 21 M.J. 406 (C.M.A 1986) (mem.) While parallel cita- 
tions are not required by the Harvard "Blue Book" for decisions of 
the Supreme Court, see also U Chi. Manual ofhgal Citation. (1989), 
the Court af Military Appeals prefers that such decisions be cited 
to L'n:nitedStatesRepports(U.S.), S V p w m e  CourtReporter(S Ct.) and 
Law,?lers'Editzon (L. Ed.). The Court's own decisions should be cited 
to the Military JmticeRepm'tq and, far c a e ~  prior to those reported 
in 1 M,J., to both United States Court of Military Appeals Reports 
(U.S.C M.A.) and Court-Martial Repolw. (C M R.) Letter from Thomas 
F. Granahan, Clerk af the Court, to Captam Walter S. Landen, Sr., 
JAGC, USX, Chief, Defense App. Dn., Navy-Marine Corps App. Rev. 
Activity, Dec. 1, 1983, at 3. (Note that use of "L.SC.M.A" as the 
citation form for the former official reports 1s a deviation from the 
Blue Book's 13th edition (at 134), which uses the shorter "C M A," 
See Fuiton, Book Reuiew, 97 Mil. L. Rev 127, 131 (1982). The Court's 
preference in this regard reflects a conscious decision, see Lrnzted 
States v Rose, 28 M J 132, 133 n *, 17 MLR 2347 (C M.A 1989), and 
should be honored.) Decisions of the Court have also been published 
in the Military Lax, Reporter (MLR) since 1972. 

Rule 24(cX6) forbids incorporation of other briefs by reference. See 
also Rule 22(h). The rule goes beyond briefs to include "anymaterial 
from any other ~ ( ~ u r c e . ' '  Thus, it extends to staff judge advocate 
reviews. United States v Hun*, 17 M J 102 (C.M A 1983) (mem ) 
It does not, however, bar reference to  argument in briefs to a Court 
of Military Review where the references s e n e  merely to bring mat- 
ters t o  the Court of Military Appeals' attention under United States 
v Gmstefon, 12 M.J 431, 10 MLR 2332 (C.M.A. 1982). United States 
2; Wattenbarger. 16 M.J. 463 (C.M A.  1983) (mem.) 
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ItwasheldinUniledStaBsc. Omy,30M.J.231,232(C.M.A. 1990) 
(per curiam), that it was improper to appendto a brief a memoran- 
dum purporting to state the intent of the drafters of a Department 
of Defense directive on drug abuse testing. The Court cited Rule 2 4  
with a "rf' on this point, but also referred to Rule 30, implying that 
a motion should have been filed seeking leave to file this eviden- 
tiary attachment. In another case, the Court made clear the need 
far a motion in these circumstances, holding it "impermissible ap- 
pellate practice [that] wdl not be condoned" to attempt to "catapult 
[documents] mtn the appellate arena simply by attaching them to 
[a] brief." UnitedStatesu. Vangelisti, 30M.J. 234 ,  237 (C.M.A. 1990). 
Seealso UnitedStatesv. Roach, 29M.J 33,37, 17MLR2635(C.M.A 
1S89). 

The explanatory material set forth in paragraph (a) of the rule, 
however, expressly permits one party to adopt another's statement 
of facts. The Clerk's office construes the rule to prohibit incorpora- 
tion by reference of portions of a legal argument or summary of facts 
in a staffjudge advocate's review Letter from Thomas E Granahan, 
Clerk of the Court, to Walter S. Landen, Sr., Chief, Defense App. Div., 
Navy-Marine Carps App. Rev. Actirity, Dec. 1, 1983, at  2. For an il- 
lustration of the operation of Rule 24(cX5) see UnitedStafes v. Carlos, 
26 M.J. 308 (C.M.A. 1988) (mem.) (rejecting attempt to incorporate 
C.M.R. brief by reference). See Rule 36(b). When a brief is rejected 
because it incorporates by reference, the Court wiil typically allow 
counsel an opportunity to  remedy the defect. E.$, United States v. 
Johnson, 22 M.J. ZO(C.M.A. 1986) (mem.), UnitedStatesv. Hunter, 
17 M J 102 (C.M.A. 1983) (mem.). 

Where leave is sought to file additional authorities, full-text copies 
of unpublished eases should be appended to the motion. E.g., United 
States 1: S h m e h ,  26 M.J. 312 (C.M.A. 1988) (mem.); (TnitedStates 
u. Wtersen, 23M.J. 288(C.M.A. 1986) (mem.); seealso UnitedStates 
2' Deland, 20 M.J. 15 (C.M.A. 1986) (mem.). "[Clopies of opinions 
need to be provided only when the opinion is unpublished at  the 
time the motion is filed, even if it will be published later." United 
States v Lingevjelter, 30 M.J. 219 (C.M.A. 1990) (mem.) (emphasis 
in original). 

If it is intended to refer to additional authorities at  oral argument, 
timely notice should be ~ v e n  to opposing counsel. See, ag., United 
Statesv. L q ,  2M.J. 144(C.M.A. 1976)(mem.);seealsoUnl.tedStafes 
u. Hubbard, 21 M.J. 276 (C.M.A. 1985) (mem.) (supplemental cita- 
tions of authority should not be filed the day before oral argument), 
but see United States v. Cooke, 10 M.J. 410  (C.M.A. 1981) (mem.) 
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(allowing addinanal authonties within three days of oral argument) 
Supplemental authorities should therefore be filed as they arise, 
rather than waiting until the notice of oral argument has been re- 
cewed. Morgan, Supra. a t  235 

Rule 25. When Briefs are Required 
Unless otherwise ordered by the Court, briefs shall be filed 

in all mandatory review cases and in support of all granted petl- 
tions, certificates for review, petitions for extraordinary relief, 
writ appeal petitions, and petitions for new trial. The appellee's 
or respondent's answer and appellant's or petitioner's reply in 
any of the foregoing instances shall also he in the format 
specifled in Rule 24. The answer and reply to  the supplement 
to  a petition far grant of review shall be in accordance with Rule 
Z l ( C ) .  

RULES ADVISORY COMMITTEE COMMENT 
The new rule substantially revises [former] Rule 22 requirements 

and reflects the change ~n the petition procedures effected by the 
[Supplement to the Petition] required by Rule 21 Rule 26 requires 
briefs in support of granted petitions, certiflcates for review, 
assignments of errors m mandatory review cases. petitions for ex- 
traordinary relief. writ appeal petitions, petitions for new trial, and 
in other cmes where the Coun orders briefs An appellee's or respon- 
dent's answer and appellant's or respondent's reply are required to 
conform to the form specified m Rule 24.  

DISCUSSION 
' To expedite the disposition of cases, the court has occasionally 

waived certain briefing requirements and proceeded directly to hear 
oral argument." Everett, The Lhited States Court of.Military Ap- 
peais: New Issues Sew Initiatwes, 36 Fed B Yews & J. 182, 184 
(1989). Such cases are quite rare. E.g., LSiitedStates v. Yates, 23 M J 
360 (C M.A 1987) (mem ). (hi ted States u. Haruey, 23 !LJ. 271 
(C M A 1986) (mem.). It may aim leave further briefing to counsel's 
discretion, particularly where briefing at the petition stage ha! been 
exwns~ve. United States u Breseman, 25 M J 194 (C.M.A. 1987) 
(mem.). In Murphy u Garrett, 30 M.J. 51 (C M.A. 1990) (mem ), a 
habeas case, the Court authorized the parties to submit mritten 
memoranda or merely rely on oral presentations. 

More commonlg, the Court nili grant review and act summarily. 
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without oral argument, where it appears that "conservation of 
'judicial time and effort' makes summary disposition appropriate." 
EG, UnitedStatesv Hayes,lQMJ.6(C.Y.A. 1984)(mem.),qwting 
United States v, mx, 10 M.J. 176, 9 MLR 2154 (C.M.A. 1981) (per 
curiam); United States w. Ireland, 17 M.J. 181 (C.M.A. 1983) (mem.) 
(issue concerned only one out of 30 offenses and could reduce 
sentence from 801h to 77% yean); United Sates zi Gentry, 14 M.J  
209 (C.M.A. 1982) (mem.) (noting "inordinate" 490-day delay in con. 
venlng authority's action on 91-page record of trial); United States 
v.perrY, 12Y.J. 112, 113(C.M.A. 1981)(mem.).Uponreflection, the 
Caun may always conclude that its initial inclination to act summarily 
was mprovident. In such cases it will vacate its prior action and 
direct plenary bnefing. E.g., United States u. Thomas, 23 M.J. 278 
(C.Y.A 1986) (mem.) 

It has been suggested that "[tlhere are issues that must clearly be 
addressed, but which no one expects to grab the court's merest  Con- 
sider petitioning for a grant of review before [the Court of Military 
Appeals], but asking for 'summary disposition' of the matter, osten- 
sibly to Save judicial time and effort I '  Morgan, Appellate Practice 
IEules, 27 A.F. L. Rev. 229, 233 & n.19 (1987). The difficulty with this 
approach is that it would tend to devalue the summary disposition 
mechanism by crying "wolf" too often. A petitioner should suggest 
summary disposition only if the case is a compelling one for reverwl 
or involves an issue which the Court has previously deemed worthy 
of pienary briefing but has decided adversely. Where the latter is 
true, summary affirmance is appropriate as a means af opening the 
door to potential Supreme Court review. Savings of judicial time and 
effort-always a desirable goal-should not be made the basis for a 
request for summary disposition if the actual reason for summary 
disposition LS something else. 

The Court's summary disposition procedures date from 1977, Hear- 
ings onDep't ofDefense Appmpriations for Fiscal Bar IQ78Before 
tkeSen Comm. oniippropriafzom, 95thCong.. 1st Sess., pt. 3. 1191 
(1977) (statement of Fletcher, C.J.), although the technique has been 
employed by the Court since its earliest days. E g  , United States 2: 
.WcRory, 1 U.S.C.Y.A 274, 3 C.M.R. 8 (1952) A typical basis for sum- 
mary disposition is the existence of an intervening precedent on the 
question presented. E.g., UmtedStates I Walton, 16 11 J. 470 (C.M.A 
1883) (mem.). The fact that a case IS before the Court on certificate 
for rev~ew does not preclude Summary disposition. I d .  (certificate 
and cross petnmn). 
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Show cause orden are generally associated with extraordinary wnt 
procedures See Rule 27(aX4). They may, however, also be employed 
m cases arising under Article 67(a)(3). E.$, United States 1~ Green, 
28M.J. 103 (C.M.A. 1889)(mem.)(ordennggavernmenttoshowcause 
why raciaL/ethniesex code8 should not be expunged from coun- 
martiai order); UnitedStates u .\‘unemerdaore, 28 M J. 103 (C.M A. 
1989) (rnem.) (same). A show cause order may also be issued to test 
the timeliness of a certificate for review United States 2: Richard 
son, 7 M.J. 216 (C.M.A. 1979) (mem.) 

Rule 26. Amicus Curiae Briefs 
(a) A brief of an amicus curiae may be filed (1) by an  appellate 

government or defense division of an armed service other than 
that in which the case has arisen, (2) by invitation of the Court, 
or (3) by motion for leave to  file granted by the Court. 

@)Unless otherwise ordered by the Court. B brief of an amicus 
curiae under subsection (a)(l) of this rule shall be filed no later 
than 10 days a f te r  the Wing of the answer by the appellee or 
respondent, 

(c) Neither the hearing nor the disposition of a ease will be 
delayed pending action on B motion for leave to  flle an amicus 
curiae brief or B motion of an amicus curiae to participate in 
B hearing, or to  await the filing of a brief of an  amlcus curiae 
under this rule. 

(d) A brief of an  amicus curiae shall not exceed 30 pages, ex- 
cluding appendices. 

RULES ADVISORY COMMITTEE COMMENT 
Thls rule has been redrafted and substantiaiiy expanded. It per- 

mits a m -  curme briefs GO he filed by the appellate counsel divi- 
s ion~ of an armed force other than that in which the case arises Other 
amici may file briefs an motion far leave to  file granted by the Court 

Although [the time limit 
m Rule 26(b)] is the only time limit for the filing of an a m i m  curiae 

brief, Rule 26(c) expressly provides that hearing or disposition of a 
c a e  will not be delayed awaiting partic~patmn by an amicus curiae 
The brief of an amicus is limited to 30 pages, although presumabl? 
an exception may he obtained on motion to the Court, as IS provid- 
ed for the briefs of parties See Rule 24(b) 

or at the invitation of the Court . . 
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DISCUSSION 
The Court encourages the submission of amicus curiae briefs, and 

has periodically expressed its appreciation to amic i .  1975 C.M.A. 
Ann Rep 6 (1976); e.g., UnitedStatesv Jacobs, 31 M.J. 138, 145n.l  
(C M A .  1990) (Everett, C.J.,  dissenting), United States u Avila,  27 
M J 62, 63 n.2, 16 MLR 2582 (C.M.A. 1988); Murray v. Haldeman, 
16 M.J. 7 5 ,  77 (C.M.A. 1983) (mem.); United States u Lamward, 3 
M.J  76,79 n.9,5 MLR 2098 (C.M.A. 1977); see alsoSimart u S t e w ~  
5 M.J. 220, 221 (C.M.A. 1978) (mem.) (Cook, J , concurring) 

The Court has long made I t  a practice to  invite the submission of 
such briefs in important cases Ea, L'nited States 21 Curtis, No. 
63,044rMC (C.M.A. Dec. 12, 1989) (mem.) (capital case); United Sfate8 
L.. Jeffwsson, 21 M.J. 283 (C.Y.A. 1985) (mem.); United States v. G i p  
son, 19M.J.301(C.M.A. 1985)(mem.);.Munayu. Haldeman, l6X.J  
173 (C.M.A. 1985) (mem.), United States v, Muvphy, 15 M.J 170 
(C M A. 1983) (mem.); United Slates v. M a t t h e w  14 M J. 447 ( C X  A 
1982) (mem.), Cooke v. Orser, 12 M J 116 (C.M.A. 1981) (mem ); 
LrnitedStates L' Cartes- Crespo, 11 1f.J 363, 364 (C.M.A. 1981) (mem.); 
Wickham 2) Hall, 11 M.J. 357 (C.M.A. 1981) (rnem.); United Stutes 
v. Schreck, 8 M J 136 (C.M.A. 1979) (mem 1 (case invited to atten- 
tion of potential amic i  by letter from Clerk), Hyre li Brady, 5 M.J. 
1131 (C.M.A. 1976) (mem.); Butler 2' Kilcline, 5 Y.J. 1006, 1048 
(C.M.A. 1976) (mem.) (requesting assignment of counsel versed in 
international law); Stewart u. Steuens, 4 M.J. 290 (C.M.A. 1978) 
(mem.); Barnett v. Scott, 4 M.J. 289 (C.M.A. 1918) (mem j; United 
States v. Booker, 4 Y.J. 137 (C.M.A. 1977) (rnem ) (granting recon- 
sideration); UnitedStatesv Jackson, 2M.J. 156(C.M.A. 1976)(mem); 
Courtneyv. Williams, lM.J.  267,4YLR2057(1976), MtedinNate,  
Building a System of Mtlitary Jwtiee Through the All Writs Act, 
52 Ind. L.J. 189, 195 & n.42 (1976); United States v, Wilson, 9 
U S.C.M.A. 60, 26 C M R. 322 (1958); see also R. Tedrow, Annotated 
and Digested Opinlom, L!S Court of M i l i t a q  Appeals 219 (1966) 
(collecting cases); B Feld. A ,Waanual of Courts-Martial Pmctice and 
Appeal 146 (1957). citing UnitedStates D Gmdwin, 5 U.S.C.M.A. 647, 
18 C.M.R. 271 (1956). Amicl may also be allowed to present oral argu- 
ment. Discussion of Rule 40. 

The generally smooth sailing accorded amid is not without excep- 
tions. From t m e  to time, the Coun has denied would-be amici leave 
to file, sg , Ward c. Hull, 13 M.J. 470 (C Y.A. 1982) (rnem.), Unzted 
States v. Fimmano 8 M J 266 (C.I l .A 1960) (mem ); United States 
1: Slubowski, 8 h1.J. 108 (C.M.A 1979) (mem.) (brief tendered after 
issuance of decision: held, moot); United States i! Ltghtfoot, 4 M J 
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271 (C X.4 18i8) (mem ) (dexvmg individual serviceman's motion 
for leave to file amicus brief); Lhzted States a Yager. 2 hl J 162 
(C Y.A. 1876) (mem.) (post-argument brief) cautioned an aminrs 
to confine itself to the issues identified b5- the Court. .Murray i 
Haldeman, 16 hl J .  287 (C X A  1983) (mem ), or granted leave to 
file while denying the amicus an opportunity to present oral argu- 
ment.E.g., L'nitedSfafesz: .Vm,ak, 16 Y.J. 322 (C.M A. 1983)(mem.) 
Overall, however, the Court goes much further out of Lts way to ac- 
commodate amici than other appeilare courts Eg., .Murray a 
Haldeman, 15 11.J. 337 (C hl A .  1983) (mem.) (special hearing 
arrangements). 

Like parties. amtci may be permitted to  file supplemental briefs 
Dobtynski 2) Green, 15 M.J. 384(C.Y.A 1983)(mem ), L~mtedStetes 
L Brownd. 6 X J .  63 (C hl A 1978) (mem.) (repiy brief); Unzfed States 
D Booker 4 hf J 223 (C 11 A 19 i i )  (mem )(reply to  bnef of anothei 
a m i m ) .  

Most arntcus briefs are filed m cases before the Court for plenary 
consideration on petition for grant of rewew or extraordmarj writ 
At times, such a brief may be offered at the reconsideration stage 
E. .  ., Lhi ted States u. Quillen, 28 3f.J 79 (C.hl A .  1989) (mem 1 If 
there LS concern that the Court may not grant review in an Article 
67(a)(3) case, an ami- brief should be filed at the petition stage. 
rather than waiting far a grant of review that may never occur Given 
the fact that most petitions are denied, the amicu may not have 
a second chance to present Its views 

Would-be amzci typically file their motion for leaw with the brief. 
but in some cases the motion has been filed first Eg , Vnnlted States 
n Quzllen, 28 hl J 79(C.JI.A. 1989) (mem ) Motionifariewe to file 
must be sewed an the parties. L-nitedStotes il Wkeeler 21 M J 94 
(CX A. 1985) (mem.) Once an a m t c u  has appeared, all pleadings 
should be seried on o m i m  counsel Rule 38(a), (mited Stnfes t'. 
Hood, 6 h1.J 105 (C.Y.A. 19781 (mem.) (granting motion to compel 
serv~ce of motions and briefs on amzcus) Typically counsel for the 
parties will. upon request, furnish courtes> copies of pleadings that 
have been filed prior to the OmLms enrry into the case 

In the 1883 rules changes. the Court deleted proposed provisions 
that would have (1) allowed filing of amzms briefs by consent of the 
parties and ( 2 )  encouraged organizations wishing to be advised of 
cases in which the Court invites the submission of briefs as amicu8 
curiae may inform the Clerk m writing of their interest in such mat- 
ters. It also modified a prorision that would haw required the brief 
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of an amicus mTiw filed by an appellate counsel division to be filed 
within the time allowed the party whose position the brief Will 
support  

EXTRAORDINARY RELIEF 

Rule 27. Petition for  Extraordinary Relief, 
Writ Appeal Petition, Answer, and Reply 

(a) ~tit ionforextraordinaryrelief.  (1) A petltion for extraor- 
dinary relief, together with any available record, shall he filed 
within the time prescribed by Rule 19(d), shall be accompanied 
by proof of service on all named respondents, and shall contain: 

(A) A previous hlstory of the case including whether prior ac- 
tions or requests for the same relief have been filed or are pen- 
ding in this or any other forum and the  disposition or status 
thereof; 

(B) A concise statement of the facts necessary to understand 
the issue presented; 

(C) A statement of the Issue; 

(D) The specific relief sought; 

(E) The jurisdictional basis far the relief sought and the 
reasons why the relief sought cannot be obtained during the or- 
dinary course of tr ial  or appellate review or through ad- 
ministrative procedures; and 

(F) Reasons for granting the  writ  

(2) Service on Judge Advocate General. The Clerk shall for- 
ward a copy of the petition to  the Judge Advocate General of 
the service in which the ease arose. 

(3) Brief, answer and reply. Each petition for extraordinary 
relief shall be accompanied by B brief in mpport  of the petition 
subsfantially In the farm specifled in Rule 24, unless it is filed 
inpropria persona. The Court may issue an order to  show cause, 
in which event the respondent(s) shall file an answer. The peti- 
tioner mey file B reply to  the anewer. See Rule 28@)(1) and (e)(l). 
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(4) Initial action by the Court. The Court may, 88 the cir- 
cumstances require, dismiss or deny the petition. order the 
respondent(s) to show cause and file an answer within a time 
specified, or take any other action deemed appropriate, including 
referring the matter to  B epeeial master. who may be a military 
judge or other person, to  make further investigation, to take 
evidence, and to make such recommendations to the Caum 88 are 
deemed appropriate. See United States v. DuBay, 17 U.S.C.M.A. 
147 (1967). 

(6)HearingandNnalactlo". TheCourt may set  the matter for 
hearing. However, on the basis of the pleadings alone. the Court 
may grant or deny the relief sought or issue such other order 
in the ease as the circumstances may require. 

(6 )  Electrom'c messagepetitions. The Court will docket peti- 
tlons for extraordinary relief submitted by means of an elec- 
tronic message. 

(A) The message wiU eonfain the verbatim text of the petition, 
will conclude with the full name and address of petitioner's 
counsel, and will state when counsel placed the written petition 
and brief required by subsections (a)(l) and (n)(3) in the mall ad- 
dressed to the Court and to all named respondents in accordance 
with Rules 36 and 39. 

(E) As the Court does not p o s ~ e s ~  the capability for direct 
receipt of electronic messages, each such message will be 
transmitted to the Chief of the Appellate Defense Division or 
Appellate Government Division. ab appropriate, within the Of- 
fice of the Judge Advocate General of petitioner's service, with 
copies to all named respondents. Upon receipt of the message 
in the appropriate appellate division office. clearly legible copies 
will be reproduced and filed in accordance with Rule 37 by an 
sppellate counsel appointed within such office. 

@) Writ appeal petition, answer andreply.  A writ appeal peti. 
tion for review of B decision by a Court of Military Review ac- 
ting on a petition for extraordinary relief shall be filed by an 
appellant, together with any available record, within the  time 
prescribed by Rule 19(e). shall be accompanied by proof of ser- 
vice on the appellee, and shall contain the specific information 
required by subsection (a)(l) above. In addition, unless it is filed 
in propriapersona. such petition shall be accompanied by a sup- 
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porting brief substantially in the  form specifled in Rule 24. If 
such petition is N e d  in propria persona appellate military 
counsel desigmLd by the Judge Advocate General in aeeardanee 
with Rule 17 will fUe a supporting brief no later than 20 days 
after t he  ismanee by the  Clerk of a notice of docketing of the 
petition. The appellee shall file an answer no later than 10 days 
after the filing of the appellant's brief. A reply may he filed by 
the appellant no later than 5 days after the filing of the appellee's 
answer. See Rule 28@)(2) and (e)@). Upon the f i  of pleadings 
by the parties, the Court may grant or deny the writ  appeal peti- 
tion or take such other action as the circumstances may require. 

RULES ADVISORY COMMITTEE COMMENT 
This rule deals with topics addressed in Rule 25 of the [former] 

Rules of the Court. 

Rule 27(a) requires that a petition for extraordinary relief be filed 
within the time prescribed by Rule lQ(d), accompanied by proof of 
service on ail named respondents. Material which must be included 
in the petition is listed. This material has been expanded to require 
that the jurisdictional basis for the relief sought include the reasons 
why the rehef requested cannot be obtained during the ordinary 
c o u m  of trial or appellate review or through administrative pro- 
cedures. The Clerk LS required 10 forward a copy of the petition to 
the Judge Advocate General of the service of which the petitioner 
is or was a member. Each petition for extraordinary relief must be 
accompanied by a bnef in support of the petition unless it is filed 
in propria pwsona. The Court may thereupon issue a show muse 
order, m which event the respondent(s) shall file an answer and the 
petitioner may file a reply to any answer. The Court may, depending 
on the circumstances of a particular ease, dismiss or deny the peti- 
tion, order the respondent(8) to show cause and file an answer, or 
take other appropriate action. It may also direct that the Judge Ad- 
vocate General furnish counsel to represent the petitioner and 
respondents. The Court may set the matter for oral argument or, on 
the basis of the pleadings alone, may grant or deny the relief sought 
or msue any other order which the circumstances require. 

Rule 27(aX6) adds a provision for submitting petitiom by electronic 
message, but only in exceptional circumstances and then from peti- 
tioners located outside the contiguous 48 states. Administrative re- 
quirements are set forth to ensure that these messages are received 
by the Court. A written petition and brief must be in the mall, ad- 
dressed to  the Court and to named respondents, on or before the 
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day that the electronic message 1s transmitted Such messages must 
he sent to the chief of the appropriate appellate diwaon. When the 
message 1s received man  appellate division office, leabie copies wlll 
be reproduced and filed with the Court by an appellate counsel ap- 
painted within that office 

A new subsection 27(b) to thls rule provides far a "wdt appeal pen- 
t m "  as a new style of pleading. A "writ appeal petition" is a peti- 
tion for discretionary review of a decision of a Court of Militan 
Review on application for extraordmary relief Such a petition must 
he filed by an appellant not later than 20 days after the date the 
Court of Militan Review decision 1s served on the appellant or his 
counsel (see Rule 19(e)) Unless the appellant has filed the petition 
himself, the petition shall be accompanied by B bnef in the format 
specified in Rule 24.  If the appellant is not represented by counsel 
the Court will narmaily direct the appointment of counsel and the 
filing of a supporting brief not later than 20 days after the filing of 
the w i t  appeal petinon. The appellee files an answer no later than 
10 days after the filing of appellant's brief A reply may be filed 
within 5 days after the filing of the answer. Upon filing of pleadings 
by the parties, the Court may grant or deny the writ appeal petition 
or take such other action as may he appropriate. 

DISCUSS ION 
Entry of an order directing the appointment of counsel, see Ruie 

17. indicates only that the CouTt may heliere a substantial question 
1s presented. It by no means guarantees a favorable ruling on the 
merits See, e g ,  D n n s b y r  Co?nmandi?qOjftcer, l5M.J 287 (CAI A 1 
(mem.). app. d i m m e d  as moot. 15 If J. 464 (C \I A 1983) (mem 1 

The Court may, under Rule 27(a). @ant ezparte relief Far exam- 
ple. in Johnson v. h u m a n ,  3 M J 373 (C M.A 1977) (mem.1 aprn  
se on@nal habeas application the Coon, over the dissent of Judge 
Cook, summarily issued the writ erparte where it was alleged that 
an accused's conviction had been reversed hut he had been retained 
m confinement for 60 days thereafter idthout being brought before 
a masstrate. .4n es parte stay was granted in MurphZi 1: Garrelt. 
30 M J 51 (C hl A 1990) (mem.) The Stay issued the Same das that 
the petition was filed. Ezpar fe  writs should he extremelr rare since 
It LS ordinarily possible to schedule a hearing on short notice, ar the 
Court has frequentis done. See Discussion of Ruie 40 

Under a 1990 rules change a Senior Judge may be designated as 
d Special master Rule 3A(b) In L'S. .\-a@, ;Ma,ine COFJJS Court of 
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Military Review u. Carlueci, 26 M.J. 328. 341, 16 MLR 2443 (CMA 
1988), i epwt  accepted and f i led,  30 M.J. 29 (1990) (mem ), the Court 
appointed one of Its ownjudges as a special master, but that shauid 
no ionger be necessary. More commonly, it will appoint a member 
of its staff. E.g., LhitpdSrafas L! Ewrhmt, 30M J. 164 (C.M.A. 1990) 
(mem.); LJnnitedStatest. Malaterre, 30 XJ. 168 (C M.A. 1900) (mem.), 
United States c. Capps, 23 M.J. 406 (C.M.A. 1887) (mem ). It has also 
relied on military judges to perform tasks resembling those of a 
special master. Lhited States u. Vietor, 10 M.J. 69, 73, 9 MLR 2019 
(C.M A. 1980); L'nitedStates c Killebreu', 9 h1 J .  164, 162,8 MLR 2372 
(C.M.A. 1980). 

Extraordinary relief has been sought by electronic message in on- 
ly a few cases G g  , Green 21 United States, 9 M.J. 130 (C M A 1980) 
(mem.). An analogous provision to Rule 27(a)(6) appears in C.M,R.R 
2O(c). Unlike some other courts, See 76 A.B.A J 19-20 (May 19901, 
the Court has made no provision for filing by facsumle machine (fax). 
In one instance, a writ pleading was faxed to the courthouse from 
Hawaii and apparently was circulated to chambers, but it was not 
deemed filed. 

Rule 28. Form o f  Petition f o r  Extraordinary 
Relief, Writ Appeal Petition, Answer, and 
Reply 

(a) Petitiodwrit appeal petition. A petition for extraordinary 
relief or a writ  appeal petition far review of a Court of Military 
Review decision on application for extraordinary relief will be 
accompanied by any available record and will be substantially 
in the following form: 

IN THE UNITED STATES COURT OF MILITARY APPEALS 

) [PETITION FOR EXTRAORDINARY 

) RELIEF IN THE NATURE OF 

) (Type of writ  sought)] 

) 

) OR 

) 
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(Petitioner) ) [WRIT APPEAL PETITION FOR 

(Appellant) ) REVIEW OF COURT OF MILITARY 

) REVIEW DECISION OX 

) APPLICATION FOR 

V. ) EXTRAORDINARY RELIEF] 

1 

) USCMA Misc. Dkt. 60 

) [Far Court use only] 

(Respondent) ) 

(Appellee) ) 

Preamble 

The (petitioner) (appellant) hereby prays for a n  order direc- 
ting the  (respondent) (appellee) to: 

(Briefly state the relief sought.] 

I 

History of the Case 

I1 

Statement of Facts 

111 

Statement of Issue 

(See Rule 27(a)(l)(A)] 

[See Rule 27(a)(l)(B)] 

[Do not include citations of authority or discussion of prin- 
ciples. Set forth no more than the Pull question of law involved.] 
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Iv 

Relief Sought 
[State with pa r t i cukd ty  the relief which the petitioner or ap- 

pellant seeks to have the Court order.] 

V 

Jurisdictional Statement 

VI 

Reasons f o r  Granting the Writ 

[See Ruie 27(a)(l)(E)] 

[Where applicable, indicate why the  Court of Military 
Review erred in i ts  decision] 

Signature of 

[petitioner][appeUant][~~u"~~i] 

Address & phone number of 

[petItioner][appeUantl[caunsel) 

CERTIFICATE OF FILING AND SERVICE 
I certify that a copy of the foregoing was [mailed] [delivered] 

to  the Court and [mailed] [delivered] to  the [respondent] [ap- 
pellee] on (date). 

('&ped name and signature) 

(Address and telephone no.) 

(b) Answer. (1) The respondent's answer to an order to  show 
cause, if ordered by the Court after Consideration of B petition 
for extraordinary relief, shall be in substantially the same form 
as that  of t he  petition, except that  the answer may incorporate 
the  petitioner's statement of facts, add supplementary facts, or 
contest t he  statement. Ib the extent that  the petitioner's state- 
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ment of facts is not contested by the respondent, it shall be taken 
by the Court 88 representing an accurate declaration of the bmie 
on which relief is sought. The answer to the order to show cause 
will be filed no later than 10 days a f te r  service on the respon- 
dent of the order requiring such answer, unless a different time 
for filing the answer is specified in the Court's order. 

(2) The appellee's anwer to a Writ appeal petition shall be flled 
no later than 10 days m e r  the filing of the appellant's writ  ap- 
peal petition and supportlng brief. 

( e )  Reply. (1) A reply may be filed by the petitioner no later 
than 5 days after the filing of B respondent's answer to an order 
to show cause 

(2) A reply may be filed by an appellant, in the case of a writ  
appeal petition, no later than 6 days after the fUing of an ap- 
pellee's answer. 

RULES ADVISORY COMMITTEE COMMENT 
This rule provides in subsection (a) a form which may he used for 

a petition for extraordinary relief in the exercise of the Court's 
original jurisdiction or for a writ appeal petition. 

In the case of a petition for extraordinary relief. subsemon (b)(l) 
requires that an answer he filed only when the Court issues a show 
cause order Such answer shall he wbstantially in the same form as 
that of the petnion. It may incorporate the petitioner's statement 
of facts. add supplementary facts. or contest that statement The 
answer must be filed by the respondent no later than 10 days after 
service of the show cause order. unless a different time is specified 
by the Court Under subsection (c)(l). a petitioner may file a reply 
na later than 5 days after the filing of the respondent's answer to 
the shon cause order. 

In the case af a w i t  appeal pention, subsection (hj(2) requires that 
an appellee's answer he filed not later than 10 days after the filing 
of the appellant 5 writ appeal petition and supporting bnef, without 
the issuance by the Court of a show cause order. Under subsection 
(c)(Z), a reply may be filed by the appellant no later than 6 days after 
the filing of the appellee's answer 
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DISCUSSION 
If the petition fails "to allege sufficient facts and circumstances 

to enable [the] Court to determine if it has jurisdiction," It wlll be 
dismissed. Silk u K e l h ,  14 M.J. 317 (C.M.A. 1982) (rnem.) (noting 
failure to allege that "complaint resulted from any court-martial pro- 
ceeding or any other action under" UCMJ). See g m l l y  Discussion 
of Rule 4 (collecting cases). 

PETITIONS FOR NEW TRIAL 

Rule 29. Filing, Notice, and Briefs 
(a) Filing. A petition for  new trial will be ffled with the Judge 

Advocate General of the service concerned, who, if the case is 
pending before this Court, will transmit i t ,  together with four 
copies, to  the Clerk's office for  filing with the Court. 

(b) Notice. Upon receipt of a petition for  new trial transmit- 
ted by the  Judge Advocate General, the Clerk will notify all 
counsel of record of such h c t .  

(e) Briefs. A brief in support of a petition for new trial, unless 
expressly incorporated in the petition, will be fiied substantially 
in  the  form specified in Rule 24 no later than  30 days after the 
issuance by the Clerk of a notice of the  ffllng of the petitlon. 
An appellee's answer shall be filed no later than 30 days a f te r  
the filing of an appellant's brief. A reply may be filed no later 
than 10 days after the  flling of the  appellee's answer. 

(d) Special Master. The Court may refer apeti t ion for new aid 
to  a special master, who may be a military judge or other per- 
son, to  make further investigation, to  take evidence, and to 
make such recommendations to  the  Court as are  deemed ap- 
propriate. See Um'tedStates v. DuBay, 17 U.S.C.M.A. 147 (1967). 

RULES ADVISORY COMMITTEE COMMENT 
The provisions af [former] Rule 27 are retained. However, . . . 

subsection (c) contams an express requirement for the f h g  of a bnef 
in support of the petition and sets forth the time limits for filing the 
brief, answer, and reply. 
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DISCUSSION 
"A petition for new trial is to be initially filed with the Judge Ad- 

vocate General, who will cause said petition to  be transmitted by 
letter signed by his designated representative to the appropriate 
c o u r t . " U n i t e d S t a t e s z . ~ ~ & ,  19M.J 307n*(C.M.A. 1985)(mem) 
(emphasis in orimnal). See generally R C.M. 1210; D. Schiueter. 
Military Criminal Justice. Practice and Rocedure 5 16-21 (2d ed 
1987); Cariie, Neu Trial Petitions Under Article 73, UCMJ, 13 Ad- 
vocate 2 (1981) Ordinarily the Court will dispose of a new trial peti- 
tion and the merits of a ease befare it under Article 67(aX3) at the 
same time. An order in the Article 67(aX3) case alone, however, does 
not divest the Court of jurisdiction over the new trial petition. United 
States v. Thompson, 21 M J 179 n.' (C M A 1985) (mem.). Where a 
new trial petition h8s been mooted by a decision under Article 66, 
but that decision is overturned by the Court of Military Appeals, the 
new tnal petition IS unmooted and may be addressed by the 
Court of Military Review on remand, even if the petition had not 
been briefed to the Court of Mhtary Appeals. United States u Sdvm. 
g M.J. 612, 614, 8 MLR 2177 (A.C.M R.), q f f d  mm., 9 M J 397, 8 
MLR 2531 (C.M.A. 1980) 

When a new trial 1s sought an grounds of newly discovered evi- 
dence, the burden on the petitioner is heavier than during direct ap- 
pellate review. United States u. Bacon, 12 M J .  489, 10 MLR 2357 
(C.M.A. 1982). New trial petitions are rarely filed, eg. ,  FY87 C M.A 
Ann. Rep 20 (1988) (2769 total filings, eight new trial petitions). and 
even more rarely granted. 

New trial issues may be raised by petition far want of review- of 
a Court of Military Review decision an a new trial petition as well 
as by subrnisaon of an original petition for new trial to the Court 
of Military Appeals. E.g., United States II Chaff 13 U S.C.M.A 438. 
32 C.M R. 438 (1963) The Court's scape of review-and the p a l -  
timer's burden-should be unaffected by the choice. For the effect 
of submission of a new trial petition on the deadline for filing a peti- 
tion for grant of review see Discussmn of Rule 19. 
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MOTIONS 

Rule 30. Motions 
(a) All motions will be filed in writing and will state with par- 

ticularity the relief sought, the  factual or legal grounds for  re- 
questing such relief, and will include a certWcate of filing and 
service in accordance with Rule SS(c). A copy will b e  served 
a n  opposing counsel and others who have entered an appearance 
in the proceedings. 

(b) Any answer to a motion wiii be filed no later than 5 days after 
the filing of the motion 

(c) Motions will be separately filed before the Court and shall not 
be incorporated in any other pleading. 

(d) Once a notice of hearing has been given to counsel for the par- 
ties, motions other than those to file recent supplemental citations 
of authority without additional argument may not be filed within 
5 working days prior to the date on which such hearing 1s scheduled 
except by leave of the Court and for good cause shown. 

(e) Oral motions presented by leave of the Court dunng a hearing 
shall be forthwith reduced to wnting by the moving c o u m i  and filed 
with the Court within 3 days after such hearing. 

(0 Notwithstanding any other provision of these rules, the Court 
may lmrnediateiy act an any motion without awaiting ea answer from 
the opposing side, if it appears that the relief sought aught to be 
granted. Any pany adversely affected by such action may request 
reconsideration, vacation, or modification of such action. 

RULES ADVISORY COMMITTEE COMMENT 
This rule coven material contained in Rule 28 of the Court's [1Q77] 

rules. Editorial revLsions have been made to require that all motions 
state the iegai and factual grounds for requesting relief and that there 
be included in each motion pleadmg the new standardized certificate 
of filing and service. An answer to a motion, if any, will be filed 
within 5 days after filing of the motion. However, a new provision 
in subsection (b) encourages the filing counsel, where applicable, to 
incorporate a statement that apposing counsel indicated no objec- 
tion to the motion. In addition, subsection (c) expressly prohibits 
counsel from incorporating a motion m any other pleading Once 
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notice of hearing has been giien to the parties. subsection (dj pro- 
vides that motions may not be fded within 5 working days prior to 
the date on which the hearing is scheduled, except by leave of Coun 
and for good cause shown 

COMMENT 
There is no page limit for motions, answers and replies 

A motion should not be made m or combined with B bnef Rule 
30(c) does not preclude the combination of more than one motion 
m a single paper Where motions are combined in this fashion. all 
must be Identified m the title of the pleading, see Cnited Stales I' 
Barne. 16 M J 194 (C.M A 1983) (mem.) (semble) (striking partion 
of motion to cite additional authority that sought summar) diaposi~ 
tion), to the right of the captian. The precise relief sought ut respect 
of each aspect should be stated Any response to a motion should 
be styled an "Answer." See generaiiy Letter from Thomas F 
Granahan, Clerk of the Court. to Captam Walter S. Landen. Sr., JAGC 
LS6. Chief, Defense App. Div.. Navy->kine Corps App Rev. Artiri- 
ty, Dec 1, 1983. at 2 .  eg. ,  Lknited States I mlty,  16 hl J 135 (CN 4 
1983) (mem.). The rule's choice of terms can create confusion. as the 
same word is used to descnbe certain briefs submitted by an appellee 
or respondent A goad solution is to name the pleading to z hich any 
particular answer responds ( e g ,  Petitioner's Answer to \lotion to 
Dismiss) 

Motions that are noncontroversial-pai7sularly. but not ani5 those 
that fall within the Clerk's authority under Rule S(d)--should be 
discussed beforehand wnh opposing counsel and, where consent or 
lack of objection has been obtained, that fact should be stated pro- 
minently in the pleading Letter from Thomas F Granahan. m p m  
at  3 This will permit the Court to identify matters that can safely 
be addressed without awaiting an answer See Rule 3O(f). A typml  
formula might be "We are authorized by Lieutenant William Bligh 
JAGC, L'SUR. counsel for the respondent, to state that respondent 
has no objectmn to the relief requested herein [and will not be filing 
an answer]." There should be no need to  secure opposing counsel's 
signature on a consented pleading, but at times this ma) be desirable 
Cf Discussion of Rule 16 

Where a motion rests on factual averments. an affidavit should be 
submitted, and the Court may so require E.g , Lhited Stotra Z. 
Loguda. 19 M J 307. 308 (C >l A 1985) (mem ) United States L 
Ramiret, 19M.J 289iC.M.A. 1985)(mem.j Fora comementmethod 
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that dispenses with the need for an officer authorized to administer 
oaths see 28 U.S.C. 5 1746 (1988). 

The Clerk has also indicated that a motion to Correct errata may 
he filed, rather than amotion for Leave to file conected pages, where 
the corrections are limited to "a few minor typographical spelling 
errom.'' Letter from Thomas P Granahan, supra, at 3. 

Unlike some tribunals, e,& D.D.C.R. lO8(c), the Court does not re- 
quire that a proposed order be submitted with motions. Preparation 
of B proposed order may, however, be useful as a means of avoidlng 
possible confunon as to the precise relief bought. 

For rare instances in which motions may be made in open court 
see Unated States u, Dicupe, 19 M.J. 161 (C.M.A. 1984) (mem.) (mo- 
tion to argue pro hac oiee); United States 1) Thurman, 6 Y.J. 166 
(C.M A. 1979) (mem.). 

RECONSIDERATION 
Rule 31. Petition for Reconsideration 

la) A Detition for  reconsideration may be Wed no later than . ,  . 
10 days after the date of any order, decision, or oplnion by the 
Court. 

(b) An answer may be  filed by opposing counsel no la te r  than 
6 days after the filing of the petition. 

(e) The concurrence of two judges who participated in the 
original decision shall be requlred for the allowance of a peti- 
tion for reconsideration, 

(d) Consecutive petition8 for  reconsideration, and any such 
petition that is out of time, will not be Wed unless accompanied 
by a motion for  leave to  file the same, In accordance with Rule 
30, and unless such motion is granted by the Court 

RULES ADVISORY COMMITTEE COMMENT 
Editorial changes have been made to [former] Rule 29 to provide 

for filing of answem no later than 6 days after filing of the petition. 
A requirement has been added for the concurrence of two judges 
to allow a petition for reconsideration, modification or rehearing. 
A judge who did not participate in the initial decision is expressly 
permitted to take part in the decision to dispose of petitions under 
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this rule This provision should ameliorate problems which may arise 
from the occurrence of a vacancy an the Court. 

DISCUSSION 
If there are viable grounds to do so, a petition for reconsideration 

should by all means be filed The Court grants reconsideration spar- 
ingly, see, ag , FY87 C M.A A m .  Rep. 20-21 (1988) (237 master docket 
filings, five petitions for reconsideration granted), buc lightning oc- 
casionally strikes. E.Q., United States II. McKinney, 9 M J 86, 8 MLR 
2362 (C.Y.A. 1980) (per curiam); United States i: Bowling, 9 M J 
54 (C M.A. 1980) (mem.); United States v Hybertson, 2 M J 154 
(C.M A 1976) (mem.), United States v Binkley, 19 U.S.C.M.A. 404, 
42 C.M.R. 96 (1970) (reconadenng denial of petition after reversal 
of coaccused's case); United States 2: Adam,  19 U.S.C.M A.  262, 41 
C M R  262 (1970) (intervening Supreme Court decision); United 
Statesn Garcia. 18U.S.C.M.A.5,39C.Y.R.5(1968)(contral~.C.M.A. 
ruling in another case three days after denial of petition for grant 
of review). The judges will give the matter serious attention. and 
a further opimon may ensue Even If the petition fails LO achieve 
the desired result, it at least furnishes addamnai assurance to  the 
accused that his or her case has been considered based on a correct 
understanding of the facts and the issues. E.Q., L'nitedStates u. Berg, 
31 hl J. 38 (C.M A 1990). L'nitedSfates v. lbleh, 26 M.J. 104, 16 MLR 
2319 (C.M.A.), &. denied, 109 S. Ct. 220,16 MLR 2641 (1988). Under 
Rule 32, the petition may not merely re5tate arguments already 
presented. but must show that the Court " 'overlooked or misap 
prehended' [a] point of law or fact critical to [its] orignai decision." 
United States I Quillen, 28 M.J. 166 (C.XA. 1989) (mem ). 

One factor that militates against reconsideration requests m the 
lower federal court-the risk of having a good appellate issue "cert- 
proofed"-should play no role in the decision to  seek reconsidera- 
tion from the Court of Military Appeals for the sunpie reason that 
the chances of obtaining a grant of certiorari are so slender to bean 
with that the incremental harm to Lhe litigant's prospects are. for 
all practical purposes, nil If there 1s doubt about the meaning of an 
action by che Court, the matter should be made the subject of an 
appropriate motion, either under this rule or the generic pronaons 
of Rule 30. E.Q., Lrnited States e Hawkzns. 11 M J 4. 9 MLR 2472 
(C M.A 1981) 

In a proper case, the period for seeking reconsideration may be 
enlarged. E.g , Cicited States li Repp, 24 M J 447, 15 YLR 2542 
(C.M.A 1987) (mem.), CWL. denied, 108 S Ct  749, 16 MLR 2058 
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(1988), discussed in Fidell, Rath @Decisions ofthe UnitedStates 
Court qfMilitaw Appeak by the Sup- Card sf the United States, 
16 MLR 6001,6003 & nn.24-26,6006 (1988); United States 1) Kuskie, 
11 M.J. 253, 254, 9 MLR 2700 (C.M.A. 1981) (2-1) (5anted petition 
for reconsideration filed 14 days late; Appellate Review Activity 
unaware of petitioner's death until day petition for 5 a n t  of review 
was denied). 

Rule 31(c) clarifies apomt that arose in UnitedStafesu Fimmano, 
8 M.J. 197, 8 MLR2074 (C.M.A. 1980), reconsidmationnotgranted, 
9 M.J. 256, 8 MLR 2632 (C.M.A. 1980) (mem.), where Chief Judge 
Everett concluded that he should not vote on a petition for reeon- 
sideration of a case decided before he was elevated to the bench. 
Flmmanu was overturned 800" after, in United States v. Stuckey, 
10M.J.347,9MLR2292(C.M.A. 1981).SeeakoUn~tedSfafesu.Gwd- 
son, 19 M.J. 138 (C.M.A. 1984) (mem.) (petition for reconsideration 
not granted by equally divided vote, Cox, J., not participating), 
vacated & remanded an othmgrounb,  471 U.S. 1063, 13 MLR 2286 
(1985) (mem.). 

Where the Court announces its ruling but defers issuance of the 
opinion, the period for seeking reconsideration will run from release 
of the opinion. E,$., Unitedstates u, Smith, 27 M.J. 408 (C.M.A 1988) 
(rnem.). 

Rule 31(d) requues that a motion for leave be frled with an untlmely 
petition for reconsideration. United States w. Simpkim, 19 M.J. 272 
n: (C M A. 1985) (mem.). 

"Although [its] ruies do not so provide, th[e] Court has on numerous 
O C C ~ S ~ O M  recalled a pr&ous ruling on its awn motion." United States 
u L e d b e t t e r , 2 2 . J . 3 7 , 6 2 , 4 M L R 2 5 7 7 ( C . M . A .  1976)(Cook, J.,con- 
curring in part), citing United States v Sanchez, 23 U.S.C.M.A. 660 
(1976) (mem.), and United States 1;. Aharonian, 23 U.S.C.M.A. 649 
(1975) (mem.); see, ag., United States v Swanton, 30 M.J 322-23 
(C.M.A. 1990) (notingsuasponterescasbn of order denyinglssueiess 
petition for 5'ant of review). 

The Court en ten  an order making its opinion final when no petp 
tion for reconsideration IS filed within the penod prescribed by Rule 
31(a). E.g., L'nited States v. k e ,  28 M.J  241 (C.M A. 1989) (mem ), 
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Rule 32. Form of Petition for Reconsideration 
A petition for reconsideration will he N e d  in Bubstantially the 

following form: 

IN THE UNITED STATES COURT 
OF MILITARY APPEALS 

) PETITION FOR RECONSIDERATION 

) 

(Appellee) ) 

(Appellant) ) 

(Respondent) ) 

(Petitloner) ) 

) 

) CMRDkt. No 

) 

) USCMA Dkt. No 

1 

(APpenant) 1 

(Appellee) 1 

(Petitioner) ) 

(Respondent) ) 

TO THE JUDGES OF THE UNITED STATES 
COURT OF MILITARY APPEALS: 

The Court 16 requested to reconsider its (opinion) (order) (deei- 
sion) in this ease far the following reason(6): 

[The petition shall state with particularity the paints of law 
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or fact which. in the  oplnion of t he  par ty  seeking reeonsidera- 
tion, the Court has overlooked or misapprehended and shall con- 
tain such argument in aupport of the petition 88 the party deslres 
to  present. Petitions a re  not to contain merely a restatement of 
arguments already presented.] 

(Counsel's typed name and signature) 

(Counsel's address and telephone no.) 

CERTIFICATE OF FILING AND SERVICE 
I certiPy that a copy of the foregoing was (maiIed] [delivered] 

to the Court and [mailed] (delivered] to the [appellart] (appellee] 
[petitioner] [respondent] on (date). 

(Typed name and signature) 

(Address and telephone no.) 

RULES ADVISORY COMMITTEE COMMENT 
A new standardized certificate of filing and Service has been 

substituted for the certificate of service in [former] Rule 30. Other- 
wise, [former] Rule 30 remains unchanged 

PRACTICE BEFORE THE COURT 
Rule 33. Suspension of Rules 

For good cause shown, the  Court may suspend any of these 
rules in a particular ease, on application of a party or on its  own 
motion, and may order proceedings in accordance with its 
direction. 

RULES ADVISORY COMMITTEE COMMENT 
The provision in [former] Rule 31 for suspending n i e s  far excusable 

neglect has been omitted. The Committee feels the "goad cause" ex- 
ception in the rule is sufficiently broad to cover cases of "excusable 
neglect." 

DISCUSSION 
Where a proposed pleading does not comply with the rules, it is 

important that a Rule 33 suspension be sought. Even if the noncon- 
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forming pleading IS ultimately accepted (as when opposing counsel 
voices no objection), or counsel is afforded an opportunity to remedy 
thedefect, ag., L'nitedSfatesv. Rdchenbch, 28M.J. 88(C.M A. 1989) 
(mem.); C'n'nited States v Dillon, 28 Y.J 86 (C.M A 198'3) (mem.), 
counsel may Still be needlessly embarrassed. E.Q., L'ntted States II 
mole, 24 M.J .  224 (C M.A. 1987) (mem.) (ordering argument on mo- 
tion for leave to file untimely supplement to petition), L'nited States 
u l%mpson,  22 M.J .  2 (C.Y.A. lQ86)(mem.); UnitedStates I' Llayd, 
20 M.J. 141 (C M.A. 1985) (mem ). 

The nature of the case should be considered in deciding how much 
of an enlargement to seek. For example, the Court has noted. in a 
case involving a cross-petition, that certificates for T ~ V L ~ W  and peti- 
tions for grant of review are processed differently, and a particular 
filing date may delay rather than promote the petition process 
United Stales 1: Bmbanl .  27 M . J  420 (C.Y.A 1988) (mem.) It 1s 

always preferable not to wait until a pleading is due before seeking 
an extension of time. E.Q., L'mted States ZI Retchenbach. supra; 
United States II Jones. 26 Y.J. 312 (C Y.A. 1988) (mem.); United 
States II .+fcLbugald. 19 M.J. 213 (C.M.A. 1984) (mem.). 

If leave to file an aut-ofhme submission is sought. the proposed 
pleading should accompary the motion for leave See LSinted States 
u Simpkins, 19 Y.J. 272 n: (C.M.A. 1986) (mem ) The rule refers 
to "good cause" as the basis for suspensions, but the concept of ex- 
cusable neglect, which previously was an alternative basis far relief, 
seemingly still figures in the Court's decision making. UnitedStates 
u, Aho. 23 Y.J. 171 (C Y.A. 1986) (mem.) (Cox, J . ,  dissentmg). 

The Court has become increasingly concerned about anything that 
contributes to appellate delay, and has therefore been anxious to 
keep extensions of rime to a minmum. The reasons for failing to  file 
on time should be stated withparticuiality LhitedStotesv Retchen- 
bach, supra ("[mlereiy saying other duties do not permit counsel to 
file pleading is inadequate"); United States L. fi l lon, supra The re- 
quest should "mclude specific reasons why the normal time 1s in- 
adequate" United States v. Coleman. 24 M.J. 67 (CMA 18871 
(men.),  UnitedStates v lbkdo, 23 M J. 44 ( C M A  19861 (mem 1 Con- 
clusory statements, United States 2. Zayas, 21 M.J. 309 (C M.A 1885) 
(mem ), or broad genemiities such as "admmmstrative ovenight." 
United States v. mole, 24 M.J. 224 (C.Y.A. 19871 (mem 1; United 
Statese Bradshaw, 24M J. 200n: (C.M.A. 1987)(mem ) , o r  "press- 
ing business commitments attendant to the close of the fiscal year," 
UnitedStatesv. LPZL.tcki. 22 Y.J. 377 (C.M A. 1986)(mem.) ("sounds 

298 



19911 COMA RULES 

too much like saying the law film has more important things to do 
than to timely file a brief in the appeal of a murder case involving 
a life sentence"), are insufficient. 

The need to be specific increases where repeated extensions of time 
are sought. See United States u. Harvey, 22 M.J. 235 (C.M.A. 1986) 
(mem ); Davzes w. Secretary of the Army,  16 M.J. 142 (C.M.A. 1983) 
(mem.). But even rf counsel fails to justify an enlargement, the Court 
remains loath to penalize the client. United States II A d a m ,  22 M.J. 
234 (C M.A. 1986) (mem.) (counsel's failure to file timely petition for 
reconsideration attributed to noncompliance with Rule 16(b); held, 
relief not warranted on the merits); see alsq e.g., United States u 
Coleman, 24 M.J. 126, 127 (C.M.A 1987) (mem.) (granting further 
extension but noting failure to comply with earlier order, 24 M.J. 67, 
requiring specificity); United States w. Lowery, 23 M.J 237 (C.M.A. 
1986) (mem.) (directing counsel to submit statement of explicit 
reasons for enlargement); United Stales u. Vessels, 22 M.J. 189 (C M.A. 
1986) (mem.) ("minimally acceptable reason"; supplement accepted 
for filing). If an enlargement is granted (or the Court has taken other 
procedural action) predicated on a particular understanding of the 
cucumstances, caunsel are obhgated to immediately lnfom the Court 
ma sponte of any change in those circumstances. United States u. 
Sandgfur, 26 M.J. 157, 168 (C.M.A. 1987)(mem.). 

The rules do not provide that briefing schedules are tolled by the 
filing of a motion. Hence, if dispasitionof amotion might render fur- 
ther briefing unnecessary-ag., motions to dismiss or remand--a ma- 
tion to suspend the bnefing schedule should also be made. See United 
States u Gordon, 27 M.J. 292 (C.M.A. 1988) (mem.) (suspending time 
for filing answer pending ruling on motion to dismiss petition). The 
Clerk has properly suggested that a motion to extend the time in 
which to file a brief, answer or reply should "be filed far enough 
in advance of the due date of such pleading to allow a reasonable 
time for the Court to act before the origmal filing period has expired." 
Letter from Thomas F. Granahan, s u p ,  at 2; see, ag., United States 
v. Jones, 26 M.J. 312 (C M.A. 1988) (mem.). "If this cannot be done, 
the reasons therefor should be stated in the motion." United States 
u. WiLson, 18 M.J. 434,435 (C.M.A. 1984Xmem.). There h, as usual, 
an "on the other hand". an extension should not be requested until 
it appean necessary. United States v. Coleman 24 M.J. 67 (C.M.A. 
1987) (mem.). 
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Rule 34. Computation of Time 
(a) General. In computing any period of time prescribed or 

allowed by these rules, order of the Court, or any applicable 
statute, the day of the act, event, or default after which the  
designated period of time begins to run is not to be included. 
The last day of the period so computed is to  be included unless 
it is a Saturday, Sunday, or legal holiday, in which event the 
period run8 until the  next day which is neither B Saturday, Sun- 
day, nor a holiday. When the period of time prescribed or allowed 
Is less than 7 days, intervening Saturdays, Sundays, and legal 
holidays will be excluded in the computation. When B period of 
time Is computed under these rules from the date of the deci- 
sion of a Court of Military Review, such time is to  be computed 
from the date of such decision unless a petition for reeonsidera- 
tlon is timely filed, in which event the period of time is to  be 
computed from the date of final action on the petition for 
reconsideration, 

@)Additional time when service by mail. Whenever a party 
has the right or is required to do some ac t  wlthin a prescribed 
period after the issuance of an order or the filing of a notice. 
pleading, or other paper relative to a case when service ia made 
upon him by mail, 5 days will be added to  the prescribed period 
if the party upon whom the service Is made is within the Limits 
of the contiguous 48 States and the District of Columbia, and 
15 will be added if the party is located outside these limits, in- 
cluding the States of Alaska and Hawaii. This provision for ad- 
ditional time shaii not apply, however, to the  time Limitations 
prescribed in Rule 19(a)(l) for the filing of a petition for  grant 
O f  review. 

RULES ADVISORY COMMITTEE COMMENT 
This rule retains the prov.iaons in [former] Rule 32 for determm- 

m g  time limits for action in accordance with the rules. A nen 
sentence at the end of Rule 34(b) excepts the time limits lor filing 
petitions for grant of review from this subsection. 

DISCUSSION 
For an illustration of the apphcatmn of Rule 34(a) to the filing of 

a petition for grant of review see United States 1, Quornstron~. 11 
M.J. 292 (C.M A. 1981) (mem.) (acceptmg petitioner's sworn state- 
ment that document was mailed one day before postmark shown on 
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The last sentence of the rule was added as part of the January 20, 
1982 rules changes. 12 M.J. 411, 415 (C M.A. 1982). 

Rule 36. Filing of Record 
The record shall be filed by the Judge Advocate General 88 

soon a s  practicable a f te r  the  docketing of any action pursuant 
to Rule 4. See Rule 27(a)(l) and @). 

RULES ADVISORY COMMITTEE COMMENT 
The provisions of [former] Rule 33 are retained. 

DISCUSSION 
The Court may direct production of documents which are not part 

oftherecard.E.g., LInitedStakwv Curtis,30M.J.22(C.M.A. 1990) 
(mem.)@sychiatric records); UnifedStatesv. Xwk, 30 M.J. 26(C.M.A. 
1890 (mem.) (vacation proceeding) 

Rule 36. Filing of Pleadings 
(a) AU pleadings or other papers relative to  a case will be sub- 

mitted to  the Clerk's office, 460 E Street, Northwest, Washing- 
ton, D.C. 20442[-OOOl]. Pleadings transmitted by mall or other 
means far f l h g  in the Clerk's offlce will be deemed to have been 
N e d  when received by the Court or when deposited in the United 
States mails addressed to the Court, whichever OECUTB Pirirst. See 
Rule 27(a)(I3). 

@) If any pleading or paper is not filed or offered for PUing 
in compliance with these rules or an  order of the  Court, the  
Court may issue an order to show cause. dismiss the proceeding, 
or return the proferred pleading or paper on i ts  own motion or 
the motion of a party. 

RULES ADVISORY COMMITTEE COMMENT 
The provisions of [former] Rule 34(b) have been expanded to 

authorize the Court to issue a show cause order where a pleading 
or paper is not filed or offered for filing in compliance with the rules 
or an order af the Court 
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DISCUSS ION 
For illustrations of the application af this rule see L'mted Slates 

ZI Graves, 22 M J 186 (C.M A 1986) (mem ) (noting Clerk's return 
of documents to writ appeal petitioner), United States v Johnson. 
22 M.J  20 (C M.A 1986) (mem.) (directing submission of corrected 
brief where filed vemm incorporated portion of another pleading 
by reference; see Rules 22(b), 24(c)(5)). Where the rules have been 
f l a m t l y  or repeatedly disregarded, the Court may also impose sanc- 
tions an counsel, including suspension 01 disbarment. LMted States 
L. Orfir, 24 Ii.I J 323, 15 MLR 2414 (C.M.A. 1987). See also Rule 1Na) 

Rule 37. Copies 
An original and four legible copies of all pleadings or other 

papers relative to a case will be filed. See Rule 24(d) eaneern- 
ing documents which contain classified information. 

RULES ADVISORY COMMITTEE COMMENT 
This rule retains the provisions of [former] Rule 36, but adds a cross- 

reference to Rule 24(d) concerning documents which contain 
classified information. 

Rule 38. Signatures 
(a) General. Except fa r  documents filed in propria persona and 

those provided for  in subsection (b), all original pleadings or 
other papers filed in a case will bear the signature of at least 
one counsel who is B member of this Court's Bar and who is par- 
ticipating in the case. The name, address, telephone number, and 
rank, if any, of the person signing, together with the capacity 
in which such counsel signs the paper will be included. This 
signature will constitute a certificate tha t  the statements made 
In the pleading or paper me true and correct to the best  of the 
counsel's knowledge, information. or belief, and that the plead- 
ing or paper is filed in good faith and not Poor the purpose of un- 
necessary delay. A counsel who signs a pleading "for" some 
other counsel whose name ia typed under such signature must. 
in addition, affix their own signature in a separate signature 
block with their own name, address, telephone number, and rank, 
if any, typed thereunder. 

@) Exception. If the counsel signing a pleading or paper 
presented to  the Clerk's office far filing is not a member of the 
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Bar of this Court, t he  pleading or paper shall nonetheless be 
received as  if such counsel were a member. However, within 30 
days of the filing of a pleading, such counsel shall, as a prere- 
quisite to continuing in the ease as counsel of record, apply for 
admission to the Bar of this Court or move to  appear pro hac 
vice under Rule 13 

RULES ADVISORY COMMITTEE COMMENT 
The provisions of [former] Rule 38 are retained 

DISCUSSION 
Ail signatures must be legible. E.Q., L'nited States II. Yslaua, 21 M.J. 

408 (C.M.A. 1086) (rnem.). Appellate counsel's signature may be af- 
fixed by another attorney acting at his or her direction UnitedStates 
vDalg,4M.J. 146, 146n.S(C.M.A. 1977)(rnem.)(2-1).Onlyacounsei 
who has signed a pleading may sign the certificate of filing and ser- 
vice, see Rule 30(c), for another person. United States v. Burke, 22 
M.J. 20 n ?  (C.M.A. 1086) (rnem.). Counsel who are retired from the 
military and reservists not an active duty should not refer to their 
military rank or status when signing papers to  be Submitted to  the 
Court. But see Amicus Cunae Brief on Behalf of One or Yore Former 
Judge Advocates General of the United States i i a y  22-23, U S  Navy- 
Marine Corps Court o j  Military Revia, 2'. Carlucci, Misc. No. 
88-31lNA (C.M.A. filed Aug 8, 1988) Such counsel also do not ap- 
pear m uniform 

Regardless of who siens. care should be taken to ensure accuracv 
in piiadings. See, e . ~ . ,  United States v. Sheumake, 20 M J 444 & n.' 
(C.M.A. 1980) (rnem.). 

Rule 39. Service of Pleadings 
(a) In general. At or before the filing of any pleading or other 

paper relative to B case in the Clerk's office, service of the same 
will be made on all counsel of record, including amicus curiae 
counsel, in person or by mail. 

@) Certificate for review. In the case of a certificate for 
review, service of a copy thereof will be made on the  appellate 
defense counsel and appellate government counsel as prescrlbed 
In Rule ZZ(a). 

(c) Form oP certtflcate of filing and service. A certificate of 
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Ning  and service will be included in any pleading or other paper 
substantially in the  eoiiowing corm: 

CERTIFICATE OF FILING AND SERVICE 
I certify tha t  B copy of the faregolng was (delivered] [mailed] 
to  the  Comt and WBB [delivered] (mailed] to  (entername of each 
counsel of reeora) on (date). 

(Typed name and signature) 
(Address and telephone no.) 

RULES ADVISORY COMMITTEE COMMENT 
[Farmer] Rule 39 provisions have been amended to require sewice 

upon all counsel of record of pleadings or other papen at or before 
their filing m the office of the Clerk. Counsel for amicus curiae are 
expressly included among those to be served. A new subsecoon (b) 
provides that B certificate for review by a Judge Advocate General 
will be served as prescribed m Rule 22(a). New subsection (c) requires 
a certificate of filing and service to be included in all pleadings or 
other papers in the form prescnbed by this subsection. 

DISCUSSION 

InKellyu LinitedStates.23US.C.M.A 667.50CM.R 786, 3 M L R  
2571 (1978) (mem j(Z-lj, the Court entertained a mandamus peti- 
tion over the objection that I t  did not, on its face, show proof of ser- 
v ~ c e  The majority noted that the petitioner was acting zn p m p i z a  
p m o m  (counsel being appointed for him later), and the Court itself 
gave the iespondencs notice and an opportunity to argue. It should 
not be assumed that a similar result would be reached today 

If the name of iead counsel on the opposing side is known, service 
should be made on that individual. If oppoeing counsel has not yet 
been desimated by name, service should be made by name on the 
chief of the opposing appellate counsel division Where civilian 
counsel has entered an appearance, it IS appropriate 10 serve that 
perron in addition to military counsel even If he or she is not lead 
counsel, in order to avoid undue delay in the briefing process. 
Whoever is served, the Clerk suggests that the certificate of service 
identify the particular individual served. Letter from Thomas F. 
Granahan, Clerk of the Coun,  to Walter S Landen, Sr., Chief, Defense 
App. Div., Navy-Manne Corps App Rev Activity, Dec. 1, 1983, at 
3 A m z m  mnae Counsel should be served ~n the same fashion. 
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if a certificate of service shows an incorrect date, a corrected cer- 
tificate should be filed promptly. In United States v. Wwm, 17 M.J. 
351 (C.M A, 1984) (mem.), and United States w Oonzates, 17 M.J. 349 
(C.M.A. 1984) (mem.), the Court directed counsel to submit affidavits 
setting forth in detail the reasons an incorrect certificate was filed. 
This seems an overreaction to  a minor and apparently infrequent 
problem. 

HEARINGS 
Rule 40. Hearings 

(a) Motions, petitions fo rman t  ofredew, petitions for extrmr- 
dinaryrelief, wri t  appealpetitions,petitionsfornew trial, and 
petitions for reconsideration. Except when ordered by the Court, 
hearings will not be permitted on motions, petitions for grant 
of review, petitions for extraordinary relief, writ  appeal peti- 
tions, petitions for new trial, or petitions for reconsideration. 

(b) When and how heard. After t he  Erne is calendared as  pro- 
vided in Rule 11 and ail  required briefs have been filed, a hear- 
ing may be ordered by the Court. 

(1) Notice ofhearing. The Clerk wlll give a t  Least 20 days notice 
in writing to  counsel for the  parties of t he  time and place for 
the hearing, unless ordered otherwise by the Court. Upon receipt 
of such notlce, counsel will notify the Clerk's office of the iden- 
t i ty of the counsel who will present oral argument 

(2) Presentation. Unless directed otherwise by the Clerk, 
counsel for t he  appellant or petitioner wlll open and close the  
argument. When the  subject of a hearing is a motion. counsel 
for the moving par ty  wlll be entitled to open and close. When 
both parties seek review In this Court, the accused shall be 
deemed the appellant for the purpose of this rule. Argument by 
counsel for an amicus curiae will be allowed a n  motion Wed 
under Rule 30. 

(S) T h e  Allowed. Each side will normally be allotted SO 
minutes to  present oral argument. 

RULES ADVISORY COMMITTEE COMMENT 
Thls rule contains material covered by Rule 40, Oral Argummt, 

in the [1977] Rules. Subsection (a) and the first parapaph of subsec- 
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tion (b) are unchanged, except for the redesignation of "oral argu- 
ment" BS "hearings" and the addition of the term "writ appeal petv 
tions." Rule 40(b)(l) requires the Clerk to give 20 days (instead of 
the current 10 days) notice in writing of the time and piace of hear. 
ing. A new provision requires each party to identify to the Clerk the 
attorneys who will present oral argument at the hearing. 

Rule 40(bX2) revises the [former] mle to provide that the appellant 
or petitioner will open and close argument unless othenvlse directed 
by the Clerk and that, in hearings on motions, the moving party 1s 

entitled to open and close. Where both palties exercise the right to 
mitiate remew m this Court, the accused is deemed the appellant 
for purposes of the rule. Arguments by amzcz curiae are permitted 
only for cogent reasons, by motion filed under Rule 30. Argument 
of an amicus will follow those of coun~el  for the parties. Advice IS 
provided that regardless of whether the notice of hearing limits the 
issues, counsei should be prepared to address the Court on all fac- 
tual and legal mattem reasonably at ISSUB. A new subsection (bl(3) 
provides that each side will normally be allotted 30 minutes to pre- 
sent oral argument. A new subsection (c) makes cross-reference to 
Rules 24(d) and 12(b), and autholizes closed hearings in c a e s  involv- 
ing classified information 

DISCUSSION 
Oral argument on motions 1s ordered sparingly, but will be held 

where the Court believes that significant issues are presented E.g., 
United States D Curtis, 30 M.J. 108. 109 (C.M A. 1990) (mem.) (mo- 
tions to stay proceedings and attach documents in capital case), L!S. 
N a u y - . k d n e  Corps Court ofMilitary Revim 2: Chewy,  29 M.J. 98. 
17 MLR 2638 (C.M A.  1989) (motion to dismiss application far fees 
and expenses under Equal Access to Justice Act); United States c 
Baker 28 M.J. 121, 123, 17 YLR 2346 (C M A 1989) (motion to re- 
mand); united States L. Bradfmd, 28 M.J. 125, 126. 17 MLR 2347 
(C M A. 1989) (per curiam) (same); UnitedStates v. mole, 24 M.J  336 
n * (C M.A. 1987) (mem.) (motion for leave to file untimely suppie- 
ment to pention), United States 1~ mcker, 20 M J 52, 13 MLR 2362 
(C M A. 1986) (motion to d~smies); LhtedStotes  2' Wzlliam, 14 Y.J 
166 (C.M A. 1982) (mem ) (motions to file exhibits and take judicial 
notice); McPhail II UnitedStates, 5 41.5. 1016 (C.M.A. 1976) (mem.) 
(motion to dismiss); L'nited States c. L a w a r d ,  3 M.J. 76, 5 YLR 2098 
(C.M.A. 1977)(same);Inre7hylor 12U.S.C.M.A 4 2 7 , 3 1 C . M . R .  13 
(1961) (same) A hearing may also be held on an order to show cause 
why a petition should not be dismissed. E.g.. United States c. .Mzlis. 
12 M J 71 (CY A 1981) (mem.). 
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Hearings are not mvaiabiy ordered even in cases in which plenary 
briefing occum. If the Court does not schedule a case for hearing, 
counsel may move for oral argument. E.g , United States v. JUw- 
son, 12 M.J. 306 (C.M.A. 1981) (mem.). The Court can also provide 
a hearing by telephone or m chambers when a full hearing in open 
court is Impracticable. E.Q., LIS. Navy-MQrim Corps Court of 
Military Review a Carlucd, 27 M.J, 10, 11 (C.M.A. 1988) (mem.1 
(telephone hearing); United States v. Coronado, 7 M.J. 74 (C.M.A. 
1979) (mern.) (granting stay fallowing oral argument in chambers 
before Cook and Perry, JJ ). 

The Court may, in its discretion, indicate in the hearing notice that 
argument will be limited to fewer than ail of the granted or certified 
issues. E.Q., United States v, Ballard, 20 M.J. 192 (C.M.A. 1985) 
(mern.); see also United States a Ballestous, 29 M.J. 14, 17 MLR 2628 
(CMA 1989). Absent such a h i t a t i o n ,  counsel should be prepared 
on all issues. Letter from Thomas F, Granahan, Clerk of the Court, 
to Captain Waiter S. Landen, Sr., JAGC, USN, Chief, Defense App. 
Div., Nauy-Marine Corps App. Rev. Activity, Dec. 1, 1983, at  4 The 
Court may also mdicate that It wishes counsel to be prepared to argue 
a particular issue, without necessadly limiting argument to that -sue. 
E.Q., UnitedStatesv Elliott, 19 M J. 258(C.M.A. 1984)(mem.). Where 
additional issues appear as a result of give-and-take in oral argument, 
further briefing may be ordered. E.Q., United Sfates v. Ragins, 10 
M.J. 303 (C M.A. 1981) (mem j; United States a Smi th ,  9 M.J. 115 
(C.M.A. 1980) (mem.); see also Discussion of Rule 5 (collecting cases). 

From time to time amid are permitted to present oral argument. 
E.Q., Untted States u Curtis, Yo. 63,044/MC (C.M.A Aug. 2,  1990) 
(mem.), United States 1: Jacobs, 30 M.J  114 (C.M.A. 1990) (mem.); 
UnitedStotes u M a t t h e w  16 M.J. 354, 11 MLR 2819 (C.M.A. 1983); 
Carley II Thunnan, 3 M.J. 107 (C.M.A. 1977) (mem.), United States 
uHz~ntw,25US.C.M.A. 155,54C.M.R 173(1976)(interim).InUnited 
States 2. B o o k ,  4 M.J. 137 (C.M.A. 1977) (mem.) (on petition for 
reconsideration), the Court sua sponte extended the opportunity for 
amic i  to present oral argument. 

A party or amicus may be allowed to supplement its oral argument, 
e.g., United States a Conky ,  28 M J 84 (C.M.A. 1989) (mem.), Mur- 
m y  L- Haldmnan, 16 M.J. 218 (C.M.A. 1983) (mem.), or present ad- 
ditional authority on matters raised at oral argument United States 
II McCoy, 30 M.J. 229 (C M.A 1990) (mern.); United States li. Van- 
zandt,  13 M J 124 (C.M.A. 1982) (mem.), L'nzted States 21 Wallace, 
11 M.J. 169 (C.M.A. 198lj(mem j. When this occum, opposingcounsel 
wdl be afforded an opportunity to reply. E.Q., United States v Davis, 
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10 M.J. 323 (C.M A. 1985) (mem 1 Ordmanly, however, post-heanng 
bnefs are disfavored. Compare Unzted Stetes zi Johnson, 5 M.J. 1001 
(CMA 1976) (mem.), with McPhail ZI L'nited States, 5 M.J. 1038 
(C.M.A 1976) (mem.) After oral argument in United States 2: 
Westmoreland 31 M.J. 160,161 n.l  (C.M.A. 1990), the Court W m e d  
the appellant's unopposed motion to expand the issue on which 
review had been granted. 

In urgent cases, the hearing may be accelerated. E.g.. US.  .Vmg- 
Marine Corps Court of Military Review v. Carlucct. 27 M.J. 10, 11 
(C.M.A. 1988) (mem.) (two haun '  notice), Stufmbeam i Toorres, 24 
M J 196 (C.M A. 19871 (mem.) (one day's notice), L'nited States v 
Van Slate, 14 M.J. 285 (C.M.A. 1982) (mem.) (hearing held on day 
case was filed), Berta u United States, 9 M.J  390 ( C X A  1980) 
1mem.l lone dav's notml:  Fletcher t'. Commandzm Offtcer 2 M J 

dissenting) (three days' notice) 

If divided argument is desired, a motion should be made. E.g., 
UnitedSfeteszl fbliard, 27M.J. 435(C.M.A. 1988)(mem.). TheCourt 
will generally allow divided argument, although counsel should f in t  
weigh the pros and cons carefully, since splitting the argumenr may 
prove artificial and make it more difficult to  shift gears as the argu- 
ment develops in open court 

The Court tape records all oral arguments The recordings may be 
obtained upon application to the Clerk. No transcripts are prepared 
by the Court. 

Hearings are noted m the Court's Daily Journal. The normal length 
of a hearing m a case that has been fully briefed LS 30 minutes per 
side. In rare cases the Court may allow longer arguments, eg., LiLited 
Statesv. Curtis, No. 63,044:MC(C.M.A. Aug. 2, 1990)(mem.)(capital 
case with constitutional ISSUBS; 60 minutes per side, with additional 
time for amrez), or may resume a hearing on a later day, e.g , L'nited 
States v Holtey, 17 M.J. 28 (C.M A. 1983) (mem.), or order additional 
argument in light of the initial hearing Lhited States c West, 16 XJ. 
447 (C.M.A. 1983) (mem.). For useful suggestions on oral argument 
seeFerencik,AppeliateAdz.ocacy, 27 A.F L. Rev. 221.226-28(1987), 
and Morgan, Appellate PractieeRules, 217 A F. L Rev. 229, 233- 35 
(1987). 

Historically. the only function performed by the Court away from 
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the courthouse was the admission of actorneys. See Rule 13(f); e g  , 
1961 C.M.A. Ann, Rep. 54-56 (1962) (noting sundry special admis- 
sions sessions, including one, for a single applicant, eight miles from 
Arctic Circle); 1964 C M.A. Ann. Rep. 47 (1965) (Atlanta); 1970 C.M.A 
Ann Rep. 8 (1971) (Boston); 1971 C.M.A. Ann Rep. 9 (1972) (Lon- 
don and Boston); 1972 C.M.A. Ann. Rep 7 (1973) (Charlottesviile); 
1973 C.M.A. Ann, Rep. 7 (1974) (Providence and Anaheim); 1975 
C.M.A. A n n  Rep. 6 (1976) (Sa" Diego, Charlottesvilie, Camp 
Pendleton and Monterey); FY77 C M A. Ann. Rep. 3 (1978) (Chicago), 
FY78 C.M.A. Ann Rep 6 (1979) (Newport and New York). Such ses- 
sions have served no practical purpose since 1977, when the rules 
were changed to permit bar admissions in absentia. See "77 C.M.A 
Ann. Rep. 3 (1978). 

Since 1987, hearings have occasionally been conducted away from 
Washington as part of Project Outreach, the Court's public awareness 
project. See generally FY89 C.M.A. Ann. Rep. 6-7 (1990). The prac- 
tice follows that of the L'luted States Courts of Appeals far the Fourth 
and Eighth Circuits m conductrng aceasmnal hearings at  law schools, 
Everett, The United States Court of Military Appeals. New Issue$ 
New Initiatives, 36 Fed 8. hews & J. 182, 184 (1989), and was sug 
gested by Professor Steven A. Saitzburg, of the University of Virginia 
School of Law, and members of the staff of The Judge Advocate 
General's School af the Army. Code Comm. Minutes, Oct. 29, 1986, 
at 12. Two cases were heard at  the Uruvenity of Virsnia, L'nited 
States21 Guaglione, 26 M J .  382 (C.M.A. 1987)(mem.), C'nitedStates 
v. Shenod, 25 M J 382 (C.M.A. 1987) (rnem.), and two others at  the 
Wake Forest University School of Law, Winston-Salem, N.C. Lkited 
States u Asila, 26 M.J. 207 n?  (C.M.4. 1988) (mem ): L k i t e d  States 
2' Bum, 26 M.J 207 n.' (C M.A. 1988) (mem.) Other cases have been 
heard at the Uruvemty of South Carolina School of Law, see Everett, 
supra; UnitedStatesv. Moore, 28 M.J. 236n: (C.M.A. 1989)(rnern.), 
the United States Military Academy, UnitedStates II Bake% 30 M.J. 
224 n: (C.M.A 1990) (mem.); UnitedStates 0. Reichardt, 28 M.J. 113, 
114 n 1, 17 MLR 2345 (C.M.A. l98g), the United States Air Force 
Academy, Umted States u Thompson, 30 M J 122 n * (C M A  1990) 
(mem ), St. Mary's University School of Law, United States n Jacobs, 
30 M.J. 124 n: (C.M.A. 1990) (mem.), 31 M.J. 138, 145 n.1 (C M.A. 
N90) (Everett, C.J., dissenting), and the Association of the Bar of 
the City of New York, United States 0. Lingmfelter, 30 M.J. 224 n * 
(C.M A. 1990) (mem.), which has a long history of involvement in 
military justice matters. 

It i s  likely that out-of-town activities will be curtailed (as an 
economy measure) in light of the Court's urpansion to  five judgeships. 
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See S. Rep. No 101-384, lOlst C o w .  2d Seis. 147 (1990) (suggestmg 
reduced travel so as to foster callesai relationships and avoid delays). 
H.  Conf. Rep No 101-923, 101s Cong., 2d Sess. (1990) (same) The 
Court Committee has also suggested that the judges "carefully 
evaluate their travel schedules to assure that the judicial business 
of the Court is conducted efficiently and effecti.ely" Presentation 
of Court CommztteeReport, 28 M J 99, 102 (1989) See FY89 C M . A  
Ann Rep. i-9 (1990) 

Rule 41. Photographing, Televising, or 
Broadcasting of Hearings 

(a) The photographing, broadcasting, or televising of any ses- 
sion of the  Court or other activity relating thereto is prohibited 
within t h e  confines of the  courthouse unless authorized bv the  
Court. 

@) Any violation of this rule will be deemed a contempt of this 
Court and, after due notice and hearing, may be punished ac- 
cordingly. See 18 U.S.C. $401. 

RULES ADVISORY COMMITTEE COMMENT 
The prov~smns of [former] Rule 42 have been retamed 

DISCUSSION 
Rule 41 represents an effort to insulate the Court from the possi- 

ble disorder that may attend the activities of the mass media in 
gathering news. As such, it is part of a sizable body of court rules 
seeking GO minimize the chances that the judicial atmosphere of a 
court and its quarters will he compromised The difficulty with the 
rule 16 that it may be overbroad. For example, could the 'other ac- 
tivity" ciause of subsection (a) be construed to cover reporters not 
accompanied by cameramen? Are n e w  media investigators covered? 
Are cour t ro~m sketch artists barred even though employed by a 
telerision station (and not If employed by a newspaper)? what cntena 
govern the granting of exceptions? These questions remain largely 
unans-ered 

Notwithstanding the rule, on Februav-23, 1989, the Court- which 
1s not covered by Judicial Conference rules forbidding cameras m 
the courtroom, Wash. Post, Feh. 2 5 .  1989. at A5, coi 1; see also zd , 
Mar, 3, 1989. at A18, col I-allowed a network television news team 
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to videotape arguments in two cases to determine the feasibility of 
the process. N Y  Times, Rb. 28, 1989, at  A18, col 6. On July 14, 1989, 
the Court permitted C-Span cable television to videotape the argu- 
ment in United States v. Reichenbach, 29 M.J. 128 (C.M.A. 1988), as 
part of a three-hour documentary and call-in program about the 
Court. FY89 C M A. Ann. Rep. 7 (1990) On August 29, ISSO, acceding 
to a further request by C-Span, the Court permitted live coverage 
of the argument in United States z' Curtis, No. G3,044MC, a capital 
case with numerous amici .  With numerous amici ,  the argument 
lasted over four hours and was broadcast in its entirety. N Y  Times, 
Sept 21, 1990, at  A30, eai. 4.  

These recent efforts illustrate how the Court can, because of its 
unusual status, serve as a laboratory far new approaches to sensitive 
mmes of judicial adminrstmtion. See Brosman, 7 k  C m d :  h e r  Than 
Most, 6 Vand. L. Rev. 166, 167.68 (1953); c f  Fidel1 & Greenhouse, A 
Roving Cmnmission: Spec$fzed Issues and the f i m t i m  of $he United 
States Court afMilitary Appeals. 122 Mil. L Rev. 117, 118-23 (1988). 
Ironically, however, when the Judicial Conference of the United 
States voted, two weeks after the Curtis broadcast, to authonze a 
pilot program on the use of cameras in the courtroom, N Y  Times, 
Sept. 13, 1990, at  A18, cal. 5 .  it did not include the one type of case 
to which the Court of Military Appeals' jurisdiction extends criminal 
appeals. 

Rule 41(b) asserts the power to punish for contempt, even though 
"[tlhe Court has no express contempt power nor any machinery to 
enforce interlocutory decrees" Wiliis, The Constitution, the United 
States Court of Militarg Appeals and the Future, 57 Mil L Rev. 27, 
57 n.266 (1972). Subsection (b) provides the due process requirements 
of notice and hearing for contempt proceedings. The contempt power 
has never been exercised, and the Court has acknowledged that there 
is an issue as to its avahbility. In US. .Vmy-,Wartne Corps Court of 
Military Revim u. Carlucci, 26 M.J. 328, 336 & n.10, 16 MLR 2443 
(C.M A. 1988), it observed that Congress has not explicitly confer- 
red the Contempt power on either it or the Courts of Military Review, 
suggested that both it and the intermediate courts have inherent con- 
tempt power, and urged Congress to attend to the matter. 

Special legislation was deemed necessary to confer the contempt 
power on the lkx Court m 1969.26 U.S.C. 5 7466(d) (1988), as amend- 
ed by Tax Reform Act of 1969, Pub. L No. 91-172, § 956, 83 Stat. 
487 (1969). Indeed, the Senate Report on the Tax Reform Act was 
at  pains to note that the Court of Military Appeals was m the same 
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category as the Tax Court, S. Rep. No. 91-662, Olst Cong., 1st Sess 
304 (1069), thus implying the need far legislation if It, too, is to be 
afforded contempt power. 

The precise contourn of the Rule 41(b) contempt power are unclear. 
Article 48 of the Code, which creates an offense of contempt far "any 
menacing word, sign, or gesture in [a court's presence], or [anyone] 
who disturbs its proceedings by any riot or disorder," 10 U S C 8 848 
(1988), applies only to courts-martial, provost courts and military 
commissions. See generally R.C.M. 809; Hennessey, Carts-Martial  
Contampi-An Oueruim,, The Army Lawyer, June 1988, a t  38; Ochs- 
tein, Cantonpt @Court, 16 JAG J. 25 (1062). Rule 41(b), read broad- 
ly, goes considerably beyond the contempt power described in the 
Code and Manual, for example, in not reqmnng that there be an ac- 
tual disturbance of the Court's proceedings. 

OPINIONS 
Rule 42. Filing, Reproduction, and 
Distribution 

AU opinions of the  Court will be filed with the C l e r k  fa r  
preservation. The reproduction, printing, and distribution of all 
opinions will be under the  supervision of the  C l e r k .  

RULES ADVISORY COMMITTEE COMMENT 
The pro~lsiolls of [former] Rules 43 and 44 on publication and reten- 

tion of opinions of the Court have been consolidated into this single 
ruie. 

DISCUSSION 
For many years, the Court's practice was to issue opinions a t  noon 

on Fridays Dep't of Defense Approprzations for 1966: Hearings o n  
H R .  9211 Before the S u b c m m .  of the Sen. Comm. on Approprza- 
tiom, 8OthCong., ist Sess.. pt. 2.467 (1966)(test1rnony of Ferguson. 
J . ) ,  Hanion, Bn-Year Chronology of the United Slates Court of 
Military Appeals, 1061 C .M A Ann Rep 63 (1'362); U S  Court of 
Military Appeals, Mzlitary Law and Military J w t m  ii (1972). When 
the West Publishing Company assumed responsibility for publishing 
the Court's decisions, Monday became the sole decision day In ear- 
ly 1989 the Court sensibly decided to issue opinions on other days 
of the week as well In addition, ''[lln some instances the court has 
filed Lts decision without waiting for the !+est Publishing Company 

312 



lggl] COMA RULES 

to put the opinion in headnote form and publish it." Everett, The 
United s f a f e s  Court q(Mi1ifand Appeals: N m  I-& Nmc I n i t i a t i w ,  
36 Fed. B. News 81 J. 182, 184 (1989). Since delay in release of 
an opinion favorable to an accused may uqiustly prolong his or her 
confinement, attention might usefully be given to issuing locally- 
reproduced decisions as a regular practice. 

Ail opinions, 89 well as other actions of the Court (such as orders, 
rules changes, Law Day observances and even some marriages), are 
reported in the Military Justice Reporter A single opinion may he 
issued to decide sweral cases, even where they arise in different 
hranches.E.g., UnitedStafesv.Ezell,6M.J.307,7MLR2067(C.M.A. 
1979). Issuances other than opinions (including per curiams) are 
found in the Daily Jounral portion of the reporter. The utiiity of 
the Daily Journal would be materially increased if it were published 
more promptly. At this writing, delays of severalmonthsin the repar- 
ting of these frequently important miscellaneous actions are 
common. 

At present, opinions are keyed only to the Military Justice topic 
in the West Publishing Company's key number system. The Court 
Committee's recommendation that "opinions of the Court should be 
indexed in additional key topics and numbers in that system;' h e m  
tation qfCm?? C m m i t t e e  W ,  28 M.J. 99, 101 (1989), is well-taken 
and should be implemented in order to facutate research in military 
case law and foster doctrinal interaction between civilian and 
military jurisprudence. See generally Fideii, " l f a  Ree  Falls in the 
Forest . .":Publication and Digestingmlicies and the Fbtential Con. 
tributia o fMi l i tary  Courts to Amen'can Law, 32 JAG J. 1, 19-26 
(1982). 

The Court occasionail-and chiefly on petitions for extraordinary 
writ-decides a case subject to later issuance of an opinion. E,g., 
United States v. Vangelisti, 31 M J 68 (C.M.A. 1990) (mem ); W a l k  
v. Swidt, 30 M.J. 107 (C.M.A. 1990) (mem.); plage II. Moriarty, 27 
M.J. 469 (C.M.A. 1988) (rnem.); United States 2: Smith,  27 M.J. 408 
(C.M.A. 1988) (mem.); Woodrick zi Dzvich, 24 .M J. 213 (C.M.A. 1987) 
(mem.), Eurtt u Schick, 23 M.J. 236 (C.M.A. 1986) (mem.); Gragg 
u. United States, 10 M.J. 180 (C.M.A. 1980) (mem.), opinion issued, 
10 M.J. 296 (C.M.A. 1981) (mem.). The substance of the decisionmay 
he delivered orally at  the time af the hearing. Eerta u United States, 
9 M.J. 390 & n.L (C.M.A. 1980) (mem.). 

313 



MILITARY LAW REVIEW [Vol 131 

Rule 43. Issuance of Mandates 
(a) Mandates implementing opinions of the Court will issue 88 

B matter of coume after expiration of the time for filing a peti- 
tion for reconsideration under h i e  Sl(a). In the event such a 
petition for reeonslderation is filed, the mandate shall not issue 
until the Court takes action on the petition. In any case, t he  
Court may order the mandate to issue forthwith. 

@) The effective date of any order shall be the date of that  
order, and no mandate wlll issue. The Clerk wlli furnish copies 
of all such orders to counsel of record and M the Judge Advocate 
General of the service in which the case arose. 

RULES ADVISORY COMMITTEE COMMENT 
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JUDICIAL CONFERENCE 
Rule 44. Judicial Conference 

(a) Purpose. There shall be heid annually, a t  such time and 
place BS shall be designated by the  Court, a conference for the 
purpose of considering the  state of business of the Court and 
advising on ways and means of improving the  administration of 
military justice. The conference shall be called "The Judicial 
Conference of the United States Court of MUitary Appeals," and 
may be held in conjunction with the Homer Ferguson Conference 
or otherwise. 

@) Composition. In addition to the Judges, the following shall 
be invited to  participate in the Conference: 

(1) The Senior Judges of the Court: 

(2) The Judge Advocates General; 

(3) The Director, Judge Advocate Division, U.S. Marine Corps; 

(4) The Chief Counsel, U.S. Coast Guard; 

(5) The General Counsel, Department of Defense; 

(6) The General Counsels, Committees on Armed Services, 
United States Senate and House of Representatives; 

(7) The Chiefs, Military Justice Dlvisione, of each Armed Force: 

(8) The Chiefs, Appellate Defense and Appellate Government 
Divisions, of each Armed Force: 

(9) The Chlef Judge of each Court of Military Review: 

(10) The Chief of the Trial Judiciary of each Armed Force, 
or hls designee: 

(11) The Cierk of the Court; 

(12) The Central Legal Staff Director of the Court; 

(1.3) The Chairman, Rules Advisory Committee; 
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(14) The deans of one of more approved law schools, or their 
designees; and 

( la )  Members of the Bar of the Court invited by the Court. 

DISCUSSION 
Rule 44 was added m 1983, followmg a suggestion in the fint edi- 

tion of this Guide and in an article by a former Judge Advocate 
General of the Army. Hadson, Military Justice' Abolish or Change?, 
22 U Kans L Re, 31, 53 (1973). It also appears to have drawn in- 
spiration from an abortive 1977 proposal for a Milltaw Justice C o u n ~  
cil. which would have served as a "new staffing organizatmn for the 
Code Committee which would blend the features of the Joinc Ser- 
vices Committee [on Military Justice] with those of a Judicial Coun- 
cil as it is known m the civilian community." Letter from Ward Mun- 
dy. C.Y.A. Court Exec , to Chief Judge Alberr B Fletcher. Jr , Paw 
16, 1977. Along with a draft rule on practice by law srudents. what 
became Rule 44 was reported on by the Rules Advisory Committee 
without a favorable recommendation m 1982 It has never been im- 
plemented The Court decided not to promulgate a rule on student 
practice See Discussion of Rule 13. 

REVISION OF RULES 
Rule 45. Rules Advisory Committee 

(a) EStabiishment of committee; membership. A Rules Ad- 
visory Committee is hereby created for this Court. The Commit- 
tee shall consist of not leas than 9 members of the Bar of this 
Court and shall be selected by the Court, in such a way BS to rep- 
resent a broad cross-section of the legal profession. Represen- 
tatives Rom government, the law schools, and public interest 
groups shall, when practicable. be included on the Committee, 
as shall private practitioners. The Clerk of the Court shall be 
a member of the Committee and shall serve as i ts  Reporter. 

@)Duties of committee. The Rules Advisory Committee ap- 
pointed by this Court shall have an advisory role concerning 
practice and procedure before the Court. The Committee shall, 
among other things. (1) provide a forum for continuous study 
of the operating procedures and published rules of the Conrt; 
(2) serve 88  B conduit between the Bar, the public, and the Court 
regarding the Rules of the Court. procedural matters, and s u g  
gestions for changes; (3) draft, consider and recommend rules 
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and amendments to  the  Court for adoption; and (4) render 
reports from time to  time, on Its own initiative and on request, 
to the Court on  the activities and recommendations of the Com- 
mittee. The Committee shall prepare explanatory materlals with 
respect to any rule change or other recommendation i t  submits 
to  the Court 

(c) Terms of members; chairman. With the  exception of the 
Clerk of the Court, the members of the Committee shall serve 
three-year terms, which will be staggered in such a way as to  
enable the Court to appoint or reappoint one-third of the Com- 
mlttee each yeear. The Court shall appoint one of the  members 
of the Committee to serve 8 8  chairman. 

DISCUSSION 

The Committee's commentary is omitted since it merely restates 
the provisions of the rule. 

Rule 45 was added in 1983, following a suggestion in the fint edi- 
tion of this Guide. It 1s based on D.C Cir, R 21. The Court had re- 
jected a companion proposal that would have spelled out ar- 
rangements far the dissemination of proposed mies for comment. 
See D.C. Cir R. 22. But in 1988, Cong?ess requued "appropriate public 
notice and an opportunity for comment'' except where "there is an 
immediate need for a rule." Judicial Improvements and Access to 
Justice Act, Pub. L. No. 100.702, 5 403(aXlXc), 102 Stat. 4642,4650. 
In light of that statute, the Court caused certain rule changes to be 
published in the Federal Regbiifer for a 60-day comment penad in 
1989. 54 Fed. Reg. 20631 (1989). Whether or not it could have dis- 
pensed with the notice-and-comment process for the portion that 
changed Rule 21 because that proposal had been circulated for cam- 
ment several year before, the decision to recirculate it shows the 
Court's strong interest in having as much input as possible when 
promulgating ruiee. Use of the Federal Regbiifer in this fashion is con- 
sonant with the Department of Defense's policy of gwing notice of 
the availability of pmposedManu1 changes for pubhc comment. 32 
C.F.R. 5 152.4(~)(1989); 47 Fed. Reg 3401 (1982); b g . ,  51 Fed Reg 
4530, 31164 (1986); 6. Letter from the author to Sen. Roger W. 
Jepsen, May 21,1981, reproduced in S. Rep. No. 97-146, 97th Cang., 
1st Sess. 53, 56-57 (1981) (recommending lewiation to requue notice- 
and-comment rulemaking for Manual changes); Letter fmm David 
E.  Landau, American Civil Liberties Union, to Sen. Roger 4 Jepsen, 
June 16, 1981, zd at 64 (same). 
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The Court had also declined in 1983 to include a "sunshme" pro- 
vision making meeting-, of the Rules Advisory Committee open to 
the pubiic unless otherwise directed by the Chief Judge. As a prac- 
tical matter, nonmembers (other than members of the Court's staff) 
have not sought to attend. Given the can5esnonal encouragement 
of open meetings of the Code Committee, see S. Rep. No. 98-63,98th 
Cong , 1st Sess. 30 (1983); see, a g . ,  53 Fed. Reg. 48708 (19881, one 
would expect any question to be resolved in favor of openness. See 
also 28 l X C  A. § 2073(c)(l) (West Supp. 1989) (Judmal Conference 
rules committees to meet in public). 

The Rules Advisory Committee was created in 1981, and has 
reported on a variety of rule changes Its membership has not quite 
followed the letter af the Rule, as there have never been represen- 
tatives from che law schools, and the only representative from a 
public interest c o u p  has been the author, who has been a cooperat- 
ing attorney for the American Civil Liberties Union It is an overstate- 
ment to call the Committee representative of a "broad cross-section 
of the legal profession," and it 1s to be hoped that this will be 
remedied in the future 

Military members have included chiefs af defense and government 
appellate divisions of various services and a chief judge of a Court 
of Military Review. Government memben have included attorneys 
from the Criminal Division of the Department of Justice, includmg, 
in one instance, an attorney with broad m h t w  legal urpenence who 
had previously served in a government appellate division and con- 
tinued m a drilhng Reselvist The Commictee chair has been a retired 
judge advocate. All Committee memben have had military service. 
There have been no women 01 minority members. 

Nomactive duty membership in the Committee has been stable. 
The serving officers, however, have tended to move off as their tours 
of duty have come to an end Members receive no compensation for 
service on the Committee Cf. 28 U.S.C. § 2077(b) (19881, amended 
ia other respects, Judicial Improvements and Access to Justice Act, 
Pub. L. No. 100-702, 5 401(b), 102 Stat 4660. 

The Committee's functions partially overlap with those of the Court 
Committee, whch is charged with studymg issues and maklng recom- 
mendacians "concerning the Court's statutory mandate, status. 
organlzatmn, w e .  staff, admilustration, and operation." Reestablish- 
ment of the Court Committee, 25 M.J. 154 (1987). The two bodies meet 
separately and have no members ~n common 
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The rules change process has at times moved with "all deliberate 
speed.'' For example, the 1989 change to Rule 21, which for the first 
t h e  states factors that might bear on whether review will be 
granted, originated in the Committee in 1981. Although reported on 
by the Committee, the proposed rule was omitted by the judges from 
the final 1983 rules changes, without explanation. It was revived 
within the Committee in 1988, fallowing enactment of the Military 
Justice Act of 1983, which provided for the first time for direct 
Supreme Court review of certain decisions of the Court It w85 
reported an a second time, slightly revised, in February 1989, and 
approved by the judges, further modified and after a second com- 
ment period, in 1990. See Discussion of Rule ZI(bX4). 

Another change that was studied by the Committee at Some 
iength involved the certification of state law issues to the highest 
courts of the states. The evolution of that proposal indicates the ex- 
tent to which the Committee may read Rule 45(b) as words of limit* 
tian, rather than words of purchase, as the Committee declined to 
comment an the desirability of an arrangement under which the 
Court could act on questions of military law certified to it, as well 
as certifying questions out to other courts. The Committee confined 
itself to the observation that such mcoming certrfications would re- 
quire authoming legdation. See Discussion of Rule 4 

Rule changes concerning the processing of Article 62 cases were 
deveimed bv the Committee in early 1985. but were held for review . .  
and Consideration until a third judge was appointed 
Code Comm. Minutes, Dec. 18, 1885, at 7. 

to the Court. 

As suggested m Rule 45(b), the Committee has initiated some pra- 
posals and at other times has been asked by the Court to consider 
particular issues, see sg., United States v W k w ,  20 M.J. 62, 54, 13 
MLR 2362 (C M.A. 1885); United Stales u Mills, 12 M.J. 225, 227, 
10 MLR 2183 (C.M.A. 1982), including operational questions not 
directly tied to  any particular rule. For example, in 1988 the judges 
asked the Committee to give careful attention to ways the pracess- 
ing time for cases could be reduced. This led to a thorough rev~ew 
of the appellate process with memben of the Coun's staff, and 
resulted in a pilot pmgmm under which the government appellate 
divisions could waive response m appropriate cases under Article 
67(aX3) No rule change was necessary at the time, although one was 
made when the p ro@m was evaluated and the Court decided to 
make it permanent. See Discussion of Rule 21. In the coune of this 
and other projects, the Committee has, since its inception, endeav- 
ored to meet at one time or another with each sitting judge 
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The last sentence of Rule 45(b), requiring "appropriate explanatory 
material= with respect to any rule change or other recommendation," 
has not been read to require formal comments. A detailed drafters' 
commentary accompanied the Committee's 1982 proposed cam- 
prehensive revision, but other proposals have been submitted to the 
judges accompanied only by brief letten of transmittal. Where a 
change emerges directly from the judges, without Rules Advisory 
Committee drafting, the only explanatory matter IS likely to be in 
the order promulgating the change. E.g., In re Establishment o j h  
SfCourt, 27 M.J. 412 (C.M A. 1988). With enactment of 28 U.S.C.A. 
5 2073(d) (West Supp. 1990), explanatory notes should be prepared 
as a matter of routine 

Although much may be gleaned from SOUIC~S such as Early, 
Longstreet &Richardson, USCMA and the Specvied Issue: The CUT- 
rent Practice, 123 Mil. L. Rev. 9 (1989), the Court should pubhsh its 
operating procedures, as other courts of appeals must do under 28 
C.S.C. 5 2077(a) (1988). 

The extent of the judges' rule making power remains an open ques- 
tion a t  the fringes. In addition to doubts harbored as to the Court's 
authority to fashion a mechanism far the receipt of certified ques- 
tions of military law, see Discussion of Rule 4, a number of the staffs 
1976 proposals were deemed too controversial. Everett, Foreword, 
C.M A. Guide vii-vi11 (1978) The Court's e lam of authority to pre- 
scribe a rule regarding constructive service of Court of Military 
Review decisions, United States L' L a m a r d ,  3 M.J. 76, 80, 5 MLR 
2098 ( C M A  1977), as had been suggested by the Judge Advocate 
General of the Air Farce, Code Comm. Minutes, July 12, 1977, a t  2. 
was overtaken by congressional action, see UCMJ Art. 67(b)(2), 10 
U.S.C.A. 5 867(b)(Z) (West Supp. 19901, although the Court did not 
feel moved to exercise that power until 12 years after L a m a r d  and 
eight years after the legislation, when it did so in order to clear a 
backlog of pre-1981 cases. United States v Mum's, 28 M.J. 191. 17 MLR 
2350 (C M.A. 1989); see 56 Fed. Reg. 7769 (1990) 

Nor had the Court developed a rule to  bar frivolous petitions for 
grant of review, Hearings on H R. 6583 to Amend the L?njorm Code 
of Milttary Jwtice Before the Subcomn. on Mzlitary Pwsonnel 
theX Cmm.  onAnnedSmices .  84thCong., ZdSess., pt 4,at8575 
(1956) (testimony of Qumn, C.J.), although the Committee discussed 
the virtues of releasing appellate defense counsel in piainlg uncert- 
worthy cases after the Supreme Court's jurisdiction was expanded 
to include military cases. While that particular suggestion seems to 

320 



19911 COMA RULES 

be a dead letter, and while a number of past suggestions for rule ma!+ 
ing have already been acted upan, see generally C.M.A. Guide 72-73 
(1978), it 1s clear that the rule making process will remain an active 
one as the Court continues its search for ways to streamline and 
rationalize the delivery of appellate military justice while remain- 
ing solicitous of the competing substantive interests of the parties. 
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APPENDIX 
UNITED STATES COURT OF MILITARY APPEALS 

Washmgtan, D C  20442 
[USCMA Fom 200 (July 1!378)] 

INFORMATION QUESTIONNAIRE 
TO SUPPLEMENT MAIL INQUIRIES 

Name: Rank or Grade: 

(Attach court order if your name has been changed since your 
conviction.) 

Service Current or Last Military 
Address: 

Currenl Civilian Address (if applicable). 

Service No Current Telephone Number. 

1. (a) Piace of Confinement (if any): 

(b) Anticipated release date 

(c) Is such confinement on civilian chargesg Yes ( ) No ( ) 

(d) If so, how are they related to  your present or former 
military service? 

2. (a) Command and location of court-malid which entered 
CO""LCtl0": 

(b) Name of military judge: 

(c) Kame of defense lawyer: 

3 Date of court-martial conviction 

4. Specific nature of sentence: 

5 Specific nature of offense or offenses for which you were 
convicted: 
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6 .  What was your plea? (Check one) 

(a) Kot guilty to all charges 

(b) Guilty to all charges 

( ) 

( ) 

If you entered some guilty pleas and some not guilty plea, give 
specific details. 

7. If you pleaded guilty, what were the terms of any plea 
bargain you made? 

8. Level of courtmartial (Check one) 

(a) General court-martial 0 

(b) Special court-martial 0 

(c) Summary court-martial [ 1 

(Check one) 

[a) Military judge alone 0 
(b) Courtmartial with members ( ) 

9. Kind of trial: 

10. Did you testify at the trial? yes [ 1 No ( 1 

11. Do you have a copy of the record of tlial? Yes [ ) N o  ( ) 

12. Did you file an appeal from the conviction: Yes ( ) No ( ) 

13. If you did appeal from the conviction, indicate below each 
military appellate court or reviewing authority to which you 
appealed, the result at each level, and the date of such 
result: 

(a) The Juudge Advocate Oeneral under Article 68, UCMJ. ( ) 

(i) Result: 

(ii) Date of result 
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( ) (b) Court g(.W$iitary Review under Article 66, UCMJ 

(1) Result: 

(ii) Dare of result 

(c) US. Cmwt oj4l i l i tary Appeals under Article 67, 
UCMJ 0 

(1) Result: 

(n) Date of Result. 

14. Other than a direct appeal from the court-martial conviction 
and sentence. have you previously flied any petitions. ap- 
plications, or motions w t h  respect to this case in any cou11 
or with any superior reviewmg authority not noted above 
(such as a U.S District Court, Court of Claims, Board for 
Correction of Military Records, Discharge Review Board, 
etc 1: 

Yes( ) S o (  1 

16 If your answer to 14 was "yes," give the following mlarma- 
tion as to each such proceeding (use additmnal sheets If 
necessary) 

(a) Name of court or rewewing authority and docket number 
Of case, I f  any. 

(b) Nature of proceeding 

(c) Grounds raised. 

(d)Did you receire an evidentiary hearing on your petition. 
apphcatmn or motion Yes( ) N O (  ) 

(e) Result: 
(Attach copy of decision. if available) 

(1) Date of Result' 

(g) Did you appeal from any adverse action noted in E(.) 
above" 

Yes( ) KO ( ) 
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(h)lf no appeal was taken, explain briefly why you did not 
appeal: 

16. State concisely each pound an which you now claim that 
you are being held unlawfully m a n  which you clam that 
your court-martial conviction is invalid. Summarize bri& 
the specific facts supporting each pound. 

A. Ground one: 

Supporting FACTS (tell your story briefly without citing cases or 
law): 

B. Ground two: 

Supporting FACTS (ten your story briefly without a tmg cases or 
law): 

C. Ground three: 

Supporting FACTS (teii your story briefly without citing cases or 
law). 

17. If any of the 5ounds  listed in 16A, B and C were not 
previously presented to any other reviewing authority 01 
court, state bn&ly what 5aunds  were not so presented, 
and give your reasons far not presenting them: 

18. Do you have any petition or appeal now pending in any 
court or elsewhere BS to this particular court-martial? 
Yes ( 1 No ( 1 

If so, @ve details: 

19. Are you now represented by any lawyer? Yes ( ) No ( ) 

If so, give name, address, and telephone number of your lawyer: 

20. If counsel is appointed to represent you, may this form be 
given to him or her Yes ( ) 80 ( ) 

(Bgnature) 
(Date) 
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DISCUSSION 
Form 200 is neither included nor provided for in the rules. It is 

mailed by the Clerk's office to persons who address prose inquiries 
to the Court concerning their convictions, and assists the Court in 
deciding whether jurisdiction exiSts and whether substantial issues 
are presented. The form could usefully be updated. For emmpie, 1 14 
should refer to the United States Claims Court. Similarly, the 
references in 1 14 to the Board for Correction of Military Records 
and Discharge Review Board are obsolete because Cansess in 1983 
deprived chose bodies of the power to review courts-martial for pur- 
poses other than clemency, or, in the case of the Bosrd for Correc. 
tion of Military Records, to reflect actions taken by reviewing 
authorities. 10 U.SC $5 1552(f), 1553(a) (1088). 

CODE PROVISIONS 
5 867. Art. 67 Review by the Court of Military Appeals 

(a) The Court of Military Appeals shaii review the record in- 

(I) aU cases in which the sentence, as affirmed by a Court of Militan 
Review, extends to death; 

(2) aU c a e s  reviewed by a Court of Military Review which the Judge 
Advocate General orders sent to the Court of Military Appeals for 
review; and 

(3) all c u e s  reviewed by a Court of Military Review in which, upon 
petition of the accused and on goad cause shown, the Court of 
Military Appeals has @anted a review. 

(b) The accused may petition the Court of Mihtary Appeals for 
review of a decision of a Court of Military Review within 60 days 
from the earlier of- 

(1) the date on which the accused LS notified of the decision of the 
Court of Military Review, 01 

(2) the date on whxh a copy of the decision of the Court of MMllltary 
Review, after being served on appellate counsel of record for the ac- 
cused (If any), 1s deposited in the United States mails for delivery 
by first-class certified mail to the accused at  an address provided 
by the accused or, if no such address has been provided by the ac. 
cused, at  the latest address for the accused in his official sewice 
record. 
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The Court of Military Appeals shall act upon such a petition promptly 
in accordance with the rules of the court. 

(c) In any case reviewed by It, the Court of Military Appeals may 
act only with respect to the findings and sentence as approved by 
the canverung authority and as affirmed or set aside as incorrect in 
law by the Court of Military Review. In a case which the Judge Ad- 
vocate General orders sent to the Court of Military Appeals, that ac- 
tion need be taken only with respect to the issues raised by him. In 
a case reviewed upon petition of the accused. that action need be 
taken only with respect to issues specified in the grant of review. 
The Court of Military Appeals shall take action only with respect to 
matters of law. 

(dj If the Court of Military Appeals sets aside the findings and 
sentence, it may, except where the setting aside is based on lack of 
sufficient evidence m the record to support the findings, order a 
rehearing. If it sets aside the findings and sentence and does not order 
a rehearing, it shall order that the charges be dismissed. 

(e) After it has acted on a case, the Court of Military Appeals may 
direct the Judge Advocate General to return the record to the Court 
of Military Review for further review in accordance with the deci- 
sion of the court  Othenvise, unless there is to be further action by 
the President or the Secretary concerned, the Judge Advocate 
General shall instruct the convening authority to take action in ac- 
cordance with that decision If the court has ordered a rehearing, 
but the convening authority finds a rehearing impracticable, he may 
dismiss the charges 

5 867a. Art. 67a. Review by the Supreme Court 

(a] Decisions of the United States Court of Mihtary Appeals are 
subject to review by the Supreme Court by writ of certioran as pro- 
vided m section 1269 of title 28. The Supreme Court may not review 
by a writ of certiorari under this section any action of the Court of 
Military Appeals in refusing to grant a petition for review. 

(b) The accused may petition the Supreme Court for a writ of cer- 
tiorari without prepayment of fees and costs or security therefor and 
without filing the affidavit required by Section 1915(a) of title 28 
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8 941. Art. 141. Status 

There IS a court of record known as the United States Court of 
Military Appeals. The court is established under article i of the Con- 
stitution. The court k located for administrative purposes only ~n 
the Department of Defense 

5 942. Art. 142. Judges 

(a) NUMBER.-The United States Court of Military Appeals con- 

(b) APPOINTMENT, QUALIFICATION.-(l) Each judge of the 
court shaii be appointed from civilian life by the President, by and 
with the advice and consent of the Senate, far a specified term deter- 
mined under paragraph (2) A judge may serve as a senior judge as 
provided in subsection (e). 

sists of five judges. 

(2) The term of a judge shaii expire as follows: 

(A) In the case of a judge who is appamted after March 31 and 
before October 1 of any year, the term shall expire on September 30 
of the year in which the fifteenth anniversary of the appointment 
occun 

(B) In the case of ajudge who LS appointed after September 30 of 
any year and before Apnl 1 of the fallowing year, the term shall ex- 
pire fifteen years after such September 30. 

(3) Not more than three of the judges of the court may be appointed 
from the same political paey, and no penon may be appointed a 
judge of the court unless the person IS a member of the bar of a 
Federal court or the highest court of a State. 

(4) Far purposes of appointment of judges to the court, a person 
retired from the armed forces after 20 or more years of active ser- 
vice (whether or not such penon is on the retired hst) shaii not be 
considered to be m avilian life 

(c) REMOVAL.-Judges of the court may be removed from office 
by the President, upon notice and hearing. for- 

(1) neglect of duty; 

(2) misconduct. or 
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(3) mental or physical disability. 

A judge may not be removed by the President for any other cause. 

(d) PAY AND ALLOWANCES.-Each judge of the court is entitled 
to the same salary and travel allowances as are, and from time to 
time may be, provided for judges of the United States Court of 
Appeals. 

(e) SENIOR JUDGES.-(l) A formerjudge of the court who is receiv- 
ing retired pay or an annuity under section 945 of this titie (article 
145) or under subchapter I11 of chapter 83 or chapter 84 of titie 5 
shall be a senior judge. 

@)(A) The chief judge of the court may call upon a senior judge 
of the court, with the consent of the semar judge, to perform judicial 
duties with the court- 

(i) during a period a judge of the court is unable to perform his 
duties because of illness or other disability; 

(ii) during a period in which a position of judge of the court is VB- 
cant; or 

(iii) in any case in which a judge of the court r e c u m  humelf. 

(B) A senior judge shall be paid for each day on which he performs 
judicial duties with the court an amount equal to the duly equivalent 
of the annual rate of pay provided for ajudge of the court  Such pay 
shall be in lieu of retired pay and in lieu of an annuity under section 
945 of this title (article 1451, subchapter Ill of chapter 83 or sub- 
chapter I1 of chapter 84 of title 5 ,  or any other retirement system 
far employees of the Federal Government. 

(31 A senior judge, while performing duties referred to in paragmph 
( Z ) ,  shall be provided with such office space and staff assistance as 
the chief judge considers appropriate and shall be entitled to the per 
diem, travel allowances, and other allowances provided for judges 
of the court 

(4) A senior judge shall be considered to be an officer or employee 
of the United States with respect to his status as a senior judge, but 
only during periods the senior judge 1s performing duties referred 
to in pamgaph (2). For the pulposes of section 205 of trtie 18, a semm 
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judge shall be considered to be a special government employee dur- 
ing such periods. Any provision of law that prohibits or limits the 
political 01 business activities of an employee of the United States 
shall apply to a senior judge only during such period 

($me court shall prescribe rules far the use and conduct of senior 
judges of the court. The chiefjudge of the court shall transmit such 
rules, and any amendments to  such rules, to the Committees on 
Armed Services of the Senate and the House of Representatives nor 
later than 15 days after the issuance of such rules or amendments, 
as the case may be 

(6)  For purposes of subchapter 111 of chapter 83 of title : (reiating 
to the Civil Service Retirement and Disability System) and chapter 
84 of such title (relating to the Federal Employees' Retirement 
System) and for purposes of any other Federal Government retire- 
ment system for employees of the Federal Gorernment- 

(A) a period during which a senior judge performs duties referred 
to in paragraph (2) shall not be considered creditable service; 

(8) No amount shall be withheld from the pay of a senior judge 
as a retirement contributionunder section 8334,8343,8422, or 8432 
of titie 5 or under any other such retirement system for any period 
during which the senior judge performs duties referred to in 
paragraph (2); 

(C) no contribution shall be made by the Federal Government to  
any retirement system with respect to B seniorjudge for any period 
during which the senior judge performs duties referred to in 
paragraph (2); and 

(D) a senior Judge shall not be considered to be a reemployed an- 
nuitant for any period during which the seniorjudge performs duties 
referred to in paragraph (2). 

( f )  SERVICE OF AFTICLE 111 JUDGES.-(1) The Chief Justice of the 
United States, upon the request of the chief judge of the Court, may 
deagnate ajudge of a United States Court of appeals or of a United 
States district court to perform the duties of judge of the United 
States Court of Military Appeals- 

(A) during a period a judge of the court IS unable to  perform his 
duties because of illness or other disability, or 
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(B) in any case in which a judge of the court recuses himself. 

(2) A desiwatian under paragaph (1) may be made only with the 
consent of the designatedjudge and the concurrence of the chief 
judge of the court of appeals or district court concerned. 

(3) Per diem, travel allowances, and other allowances paid to the 
desiwated judge in connection with the performance of duties for 
the court shall be paid from funds available for the payment of per 
diem and such allowances for judges of the court. [Author's note: 
The authority conferred by 5 942(0 terminates on September 30, 
1996, under 5 1301(i) of Pub. L. No. 101.189, 103 Stat. 1362.1 

(8) EFFECT OF VACANCY ON COURT.-A vacancy on the court does 
not impan the right of the remaining judges to exercise the powers 
af the court. 

5 943. Art. 143. Organization and employees 

(a) CHIEF JUDGE.-The PIeSident shall designate fmm time to time 
one of the judges of the United States Court of Mllitary Appeals to 
act as chief judge. 

(b) PRECEDENCE OF JUDGES.-The chief judge of the court shall 
have precedence and preside at any session which he attends. The 
other judges shall have precedence accordingto the aenionty of their 
origjnal commissmns. Judges whose commissions bear the same date 
shall have precedence according to seniority in age. 

(C) STATUS OF ATlURNEY POSITIONS.--(l) Attorney position8 of 
employment under the Court of Military Appeals are excepted from 
the competitive service. Appointments to such positions shall be 
made by the court without the concurrence of any ather officer or 
employee of the executive branch, m the same manner as appoint- 
ments are made to other executive branch positions of a confiden- 
tial or policydetermining character far which it is not practicable 
to eramine or to haid a competitive examinatmn. Such pmitions shall 
not be counted as positions of that character for purposes of any 
Limitation on the number of positions of that character provided in 
law, 

(2) In making appointmentS to the positiom described in paragaph 
(l), preference shall be given, among equally quahfied pemons, to 
persons who are preference eligbles (as defined in section 2108(3) 
of title 5 ) .  
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5 944. A n .  144. Procedure 

IVoi 131 

The United States Court of Military Appeals may prescnhe Its own 
rules of procedure and determine the number of Judges required to 
constitute a quorum. 

5 946. Art. 146. Annulties for judges and survivors 

[Omitted] 

5 948. Art. 146. Code Committee 

(a) ANNUAL SURVEY.-A committee shall meet a t  least annually 
and shall make an annual comprehensive survey of the operation 
of this chapter. 

(b) COMPOSITIOK OF COMM1PEE.-The committee shall consist 
of- 

(1) the judges of the United States Court of Military Appeals, 

(2) the Judge Advocates General of the Army. Navy, and AU Force. 
the Chlef Counsel of the Coast Guard. and the Staff Judge Advocate 
to the Commandant of the Marine Carps; and 

(3) two members of the public appointed by the Secretary of 
Defense. 

(C) REPORTS.-(I) After each such survey the committee shall 
report- 

(A) to the Committees on Armed Services of the Senate and of the 
House of Representatives, and 

(B) to the Secretary of Defense. the Secretaries of the military 
departments, and the Secretary of Transportation. 

(2) Each report under paragraph (1) shall include the fallowing. 

(A) informatton an the number and Status of pending cases 

(B) any recommendations of the committee relating to- 

(i) uniformity of policies as to sentences, 
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(ii) amendments to  this chapter, and 

(iii) any other matters considered appropriate 

(d) QUALIFICATIONS AND TERMS OF APPOINTED MEMBERS.- 
Each member of the committee appointed by the Secretam of 
Defense under subsection (bX3) shall be a recognized authority in 
military justice 01 climrnal law. Each such member shall be appomted 
for a term of three yean. 

(e) APPLICABILITY OF FEDERAL ADVISORY CO!vlMTI'lTE ACI - 
The Federal Advisory Committee Act (5  U S C  App. I) shall not app- 
ly to  the committee. 

[As amended through Xational Defense Authornation Act for Fiscal Year 
19911 
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BOOK REVLE WS 

THE CORPS OF ENGINEERS AND AMERICAN 
DEFENSE POLICY IN THE 
NINETEENTH CENTURY: 

FORTRESS AMERICA* 
Reviewed by William S Relds'. 

In the era of the Strategic Defense Initiative, an analysis of 
America's coastal defense policies of the nineteenth century might 
appear, at first glance, to be of little practical value. But a study of 
such mattem is not as anachronistic BS it may seem. For as David 
A. Clary aptly demonstrates in his recent work, Fortress A w i e a ,  
there IS a defirute continuity in American defense policies and pro- 
&Tams. driven by a desire to protect the nation's territorial integity 
from "sudden war;' of which the Strategic Defense Initiative is but 
the most recent expression. As he notes at the outset of his book, 
in many respects, today's debate by "scientific experts" over the 
viability of our contemporary progams is not unhke the debates of 
previous generations of experts who sought to promote systems of 
defense that were considered "state of the %I"' in their day. 

In Fbrtres America Mr. Clary gives the reader a concise but com- 
prehensive look at the history of coastal fortifications and their cen- 
tral role in America's defense pohcies of the nineteenth century. On 
a technical level, he presents a detailed review of the architecture, 
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construction (including the procurement practices of the era), and 
armament of those fortifications, and he discusses their evolutmn 
and ultimate demise as a result of the multitude of military, techno- 
logical, economic, and political changes that occurred throughout the 
century. As a c u e  study, he focuses on the military engineering pro- 
g a m s  at Hampton Roads, Virginia, an area of tremendous strategic 
significance, which throughout the nineteenth century became the 
country's major naval center and the location of Phe geateat fort 
ever built m the United States His work is the product of an exten- 
sive review of orignal EOUTCBS, including correspondence, reports. 
appropriations acts, drawmgs. and other public documents. 

In conjunction with his technical analysis, Mr Clary also examines 
the dominant role played by the Corps of Engineers in defense plan- 
ning and implementation during the golden age of coastal fortifxa 
tiom. Founded in 1802 along with the United State Military Academy 
at West Point (which f ran for sixty-five years), the Corps assimilated 
the Academy's most distingulshed gmduates mto its ranks and sewed 
as the brain center of the military establishment throughout the first 
haif of the nineteenth century During that penod the Corps was the 
principal proponent and builder of the nation's three mqor fomfica- 
tmns systems and was the leading voice in the formulation of the 
nation's defense policy As an imtitution, however, it became so close- 
ly tied to the fortification system of defense that it was blinded to 
the many changes that were driving the system into obsolescence 
As a result of its inability to appreciate the siwficance of. and adapt 
to, those changes, the Corps ultimately was forced to relinquish Its 
control over national defense policy to the more fleuble and forward 
thinking combac branches of the Army. In the end, it underwent a 
change m mission. assuming responsibilitb for the Army's general 
mditary comtmction activities-duties that prevlously had been per- 
formed by the quartermasters. 

Mr, Clary concludes that, along with its engneering achievements. 
the Corps of E n g i n e e ~ '  activities during their early years left an en 
during poliacal and economic legacy As part Of Its advocacy Of 
coastal fortification projects, it had also called for improved roads 
and canals. This approach struck a resonant cord with every COm- 
munity (and their elected representatives) that would benefit from 
access to commerce and local projects that provided public emplos- 
ment. By making internal transportanon a military necesslty. the 
Corps ensured that the nation's internal regions and coastal centem 
would have common cause to support its construction programs A 
resulting by-product of this approach RBS the tendency of milltars 
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construction programs to became larger, mare expenwe, s e l f - r e m ,  
and often obwlete before completion. Cost o v e m m  became a recur- 
ring problem. Whether intentionally or unintentionally, the Corps' 
practices laid the foundation for modern "pork-barrel" politics and 
the bureaucratic p w t h  of the military establishment 

The Corps of Engineers also set a precedent for the modern prac- 
tice of obtaining financing for their pmgmms by offering extravagant 
warnings about external dangers, and correspondingly extravagant 
clams as to the military's ability to avert those dangen if given ade- 
quate budgetary resources. Their coastal fortiflcatiom systems, which 
were at tunes of dubious military value, were the product of genera- 
tions of dire predictions; yet no enemy fleet every raided an 
American port after 1814. 

Mr. Clary does not overlook the fact, however, that Corps of 
Engineen' activities in the early nineteenth century had certain 
positive effects that, in the long run, may have proved more benefi- 
cial for the nation. By vaatly impraving coastal transportation in- 
frastructure, Its projects facliitated economic growth and the develop- 
ment of naval facilities. These achievements ultimately made the 
country stronger, regardless of the usefulness of the forts. Perhaps 
more important, Mr. Clary credits the Corps with keeping the military 
establishment focused upon its real purpose-national defense 
against modern enemies- at a time when the Army was small and 
scattered. Its orientation toward external enemies, real or imagjnary, 
kept the Army from "sinldng entrreiy into the military barbarism that 
its Indian fighting tended to encourage." 

At the beginning of chapter 7, Wr Clary quotes with approval 
Winston Churchill's statement: "Everyone has his day and some days 
last longer than others'' While this certainly may be true of coastal 
fortifications m their physical sense, there is still much that can be 
learned fmm an examination of their origins and development. For- 
tress Alneriea presents a well-researched, interesting and thoughtful 
analysis of the subject that goes beyond the c k h e  that soldiers always 
prepare for the last war. it examines the technical aspects of coastal 
fortticatiom, as well as their significance m a bmader hktoficai con- 
text It will be a useful reference for ail who seek a better under- 
standing of the mots of American defense policy. 
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MARINES AND MILITARY LAW IN VIETNAM: 
TRIAL BY FIRE* 

Reviewed by Judge Ronald &I Holdaway'. 

This book deserves a wide audience. The role played in the Viet- 
nam war by military lawyers 1s, perhaps, a minor theme in the overall 
story of that fated conflict; it is nonetheless an important one. 

Tne social and political upheavels on the home front (caused largely 
but not entirely by the war) inevitably affected the morale and 
discipline of those singled out and sent to the war zone. Military law 
and military lawyers were closely intertwined with the military 
huerarchy's response to thew problems as weli as w t h  the mdividuals, 
relatively few in numbers, who were causing them 

This fine book tells the story and tells it well. It does so in both 
a scholarly and interesting manner. AU the facts, figures, names, 
dates, and the other "dry facts of history" are here. If that was all, 
there would be little to recommend it to the average reader. It IS, 
however, also a hvely and interesting account of evolution of law and 
policy that led to an ever increasing use of, and reliance an, lawyers 
by their commanders as they attempted to cope with a Severe and 
eroding disciplinary environment The fra@n@, drug culture, racial 
unrest, and general indiscipline were greatly exaggerated by the 
popular press, but they did exist to a degree and were a real part 
of the war. The integration in the narrative of the details of impor- 
tant cases and other anecdotal matenal that portray these problems 
in a legal context is excellent. These "war stories," together with 
the numerous and well chosen photogmphs, truly evoke the Zeitgeist 
of those momentous years. 

The Marine expelience in developing legal services in Vietnam was 
a little different, as the book points out ,  In that it involved the 
establishment and rapid evolution from a legal system operated by 
part-time (and in some cases, reluctant) lawyers to a professional 
body of judge advocates not unlike the other services. Too much can 
be made of this. Army judge advocates who served in Vietnam will 

.L~eutenmf Colonel Gary D Solis. CSMC. Monnas andMtltlo?y Lor tn Vzelnom 
%zol b y  h r e  Government Rlnring Office, 1888 Pages XI, 286 Pnce $17 00 Ap- 
pendix, Index 

*'Judge Holdaway IS an lhoclate Judge on the United States Court  of Veterans 
A p p &  He rem fmm the h? ~n December 1888 ~n the -de of Brigadier Gene& 
He %?wed m Vietnam m 1869-1070 &5 Staff Judae .4dvocafe of the lit  C a d n  Diri 
%on (Airmobile) 
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find quickly, upon reading this book, that the problems, ways of iiv- 
ing and working, and the adjustments to the environment substan- 
tially were identical for Amy lawyers and Marine lawyers. The Same 
is true concerning the relationships between commanden and 
lawyers and their mutual approach to the problems they faced. 

The book cloaes by posing the questions of whether the military 
iustice svstem "worked" in Vietnam and whether it would work in ~~~ .... ... "~ ~ ~I~ ~ 

future conflicts. My own answer to both questions, and I think it is 
in accord with the authoT, Lieutenant Colonel Salis is a qualified yes. 
It did work. It sputtered and squeaked, and at times threatened to 
come to a hait; in the end, however, the job got done and done 
reasonably well That may seem a modest claim, but 1 know of no 
criminal law system-military or civilian, in war or peace-that 
justifiably could make a stronger one. The system worked, and will 
work in the future, because of the type of people portrayed in this 
book-lawyen and commanden-who made do with what they had, 
adapted to the environment (legal and physical), and got on with the 
job. Lieutenant Colonel Solis deserves high praise for the book. Read 
it, Get your friends to read it. I await with interest a similar effort 
from the other services It is important that these histones be 
written. 
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SHOT AT DAWN* 
Reviewed by Ma~ar Fred L Borch'. 

Military lawyers will find this a fascinating book. Written by two 
British civil servants who are amateur histonans. it reveals the facts 
behind the execution by firing squad of 312 British soldien during 
World War 1 The authors conclude that those shot at dawn got little 
Justice at their trials by courts-martial, but the author? do not blame 
any particular person Rather, the1 see "an unforwing military 
Judlclal system" as the culprit. Shot at Dawn shows that military 
justice in time of war can be very imperfect 

Great Bntam's inwivement in World War I began on August 4, 1914, 
and ended on March 31, 1920 By 1916, a full-scale draft was need- 
ed to  replace the heavy combat losses suffered by the all-volunteer 
Bntish a m y ;  average daily casualties were 2000, including 400 dead 
Against this backdrop, Bntish army commanders believed that 
military discipline would crumble without a death penalty. The com- 
manders were relying on the deterrent effect of the death penalty: 
''pour encourager les autres" (to encourage others) was the phrase 
of the day. The sanction had to be more frightening to the men than 
the prospect of facing the enemy-the death penalty had that quality 

During the period from 1914-1920, 3,080 soldiers were sentenced 
to death under the Bntlsh Army .4ct. Of this number, 312 men ac- 
tually were executed Yet, surprisingly few were put to death for 
violent crime; only 37 were executed for murder Rather, the ma- 
jority were shot at dawn far military crimes: desertion (268). cowar- 
dice (18), going from place of duty without authonty (7), disobedience 
of arden (51, aSsault upon commissioned officer (6) ,  mutiny (4). sleep- 
ing on duty (2). and shamefully casting away weapons (2). Other 
capital military offenses under the Act included "knawmgiy com- 
mmmg as act which imperils the B U C C ~ E S  of the forces,'' "breaking 
into a place for plunder," "mtentionally causing false alarms;' and 
"irregularly appropriating supplies contrary to orden," although no 
soldiers were put to death for any of these offenses. 

The authors view these StatiStICS as evidence that the British Ar- 
my made excessive use of capital punishment to enforce military 
discipline. They argue that defects in Courts-martial procedure per- 

.Julmn Pufkoaski & Julrsn SykeJ. Shat at Dawn Barnsley Lnlted Kingdom Wharn- 
cliffe Publiihing Lid 1989 Wges 352 Price L E  96 (hardcover1 
' ' lnstr~ctm Cnminal Law Dlvlnon. The Judge AdvocBte Gmeral ' i  School 
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mitted the death penalty to be imposed arbitrarily and capriciously 
Certainly, the court proceedings lacked the "due process" of today's 
military tribunals. The accused soldiers did not have lawyers to de- 
fend them; they could have officers represent them as "prisoners' 
friends," but these officers were not necessarily skilled advocates. 
The authors' research showed that over ten percent of those men 
executed were not represented at  trial at  all An accused an trial for 
cowardice might have benefited from medical testimony on the issue 
of ''shell-shock" or "battle fatigue," but lack of adequate defense 
representation meant that this type of evidence often was not pre- 
sented. Likewise, evidence in extenuation and mitigation did not 
reach the finder of fact in those cases m which the accused had no 
representation. 

Unlawful command influence existed in those days as well. In one 
reported case a superior officer publicly criticized a junior officer 
who refused to impose a death sentence upon a deserter. Post-trial 
review was so minimal that an accused could he put to death within 
two days of trial. Additionally, at  each stage of the post-sentencing 
procedure, each higher commander could attach "comments" to the 
record of trial for ultimate review by the commander-in-chief. In one 
cwe a battallon commander wrote that the accused was "considered 
to be an undesirable man who was likely to prove a source of cor- 
ruption." He also wrote that the "soldier's fighting value was not 
of a high standard." Not surpnsmgly, the accused's sentence to death 
was confirmed. There was no c~vllian review of these courts-martial, 
in fact, the next-of-kin of those executed often were told that the 
men had been hilled in action. The authon write that some families 
today still do not know that a relative thought to have been killed 
in battle actually was shot by firing squad. 

Shot at Dawn suffers from poor organization, and the writing is 
somewhat uneven. The authors' provide a short Introduction, then 
follow chronologsaily with the story of each executed soldier's case. 
Stringing 312 cwes one after another makes for difficult reading, and 
any analysis is limited to that individual case. The authon might have 
done better to 5oup the cases in chapters discussing particulai shorn- 
comlngs of the British mllitaryjustice system Nevertheless, the book 
is well worth reading; these are pages of hlstary not often seen. 
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SHORT HISTORY OF THE KOREAN WAR* 
Reviewed by 1LT William U! Way" 

There seems to be a renewed interest in the Korean War, as evi- 
denced by the great number of books about the war that recently 
have been published. If I could read only one book on the war, how- 
ever, it would not be James L. Stokesbury's A Short Hisfory  of the 
Korean War In order to make the book a "short history," the author 
cut out too much of the necessary analysis and dacussion. The m u i t  
is a book containing too many conclusionary statements such as, 
"Reputations were made and lost; men fought and died" These 
passages add littie to  our undemanding of the war. 

Nevertheless, the book provides a fine introductlan to the Korean 
War. It i s  a good book to tie together some of the h i g h l i t s  of the 
conflict. The book was easy to read. Sentences were simple, and the 
chapten were well organized into subsections. The narrative moved 
quickly, although in some places this was achieved by ovenmpiifica- 
tion of the issues and discueaons. The book had good discussions of 
the Inchon landing, the air war, and the prisonen of war issues. Un- 
fortunately, the author failed to discuss some other Important issues. 
such as the failure of intelligence to warn about the lnltlai North 
Korean invasion, and the massive past-lnchon involvement of Cam- 
munkt China. There was limited discussion of the clash of per- 
sonalities between Washington and General MacArthur 

Although written by a scholar, A Short H ~ s t o r y  ofthe Korean War 
does not break much new ground. Nevertheless, the book may SeNe 
as a good introductory survey for further reading on the Korean War 
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Rights in Reiatmn to the Contractor in Default, by MAJ Scott E Fan- 
sick, Voi. 124, at 65 

Contract Lawyer's Guide to the Requirement for Meaningful Discus- 
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Jewell, Vol 126, at 147. 
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Greenhouse, Vol. 122, at 117. 
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cess, by John E.  Fenneliy, Voi. 131, at 109, 

Military Rule of Evidence 404 and Goad Military Character, by L E  
Paul A. Capofari, Voi. 130, a t  171. 

Military Rule of Evidence 804(bX3)'s Statement Against Penal In- 
terest Exception: Can the Rule Stand on Its Own?, by Mark E.  Sharp, 
Val 130, a t  77. 

563 



MILITARY LAW REVIEW [Vol 131 

Military Rules of Evidence Symposium. An Introduction, by Robin- 
son 0. Everett, Vol. 130, at 1 
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