
Volume 158 Fall 1992 

MILITARY 
LAW REVIEW 

Charlottesville, Virginia 





Pamphlet 

No. 27-100-138 

HEADQUARTERS 
DEPARTMENT OF THE ARMY 

Washington, D.C., Fall I992 

MILITARY LAW REVIEW-VOLUME 138 

The MilLtorY Low Reuiew has been published quarterly a t  The 
Judge Advocate General's School, U.S. Army, Charlottesvllle. 
Virgmia, since 1958 The Revrew prondes a forum for those 
interested in military law to share the products of their expenenees 
and research and is designed for use by military attorneys in 
connection with then oficml dutie8. Writings offered for publica- 
tion should be of direct concern and import in  this area of 
scholarahip, and preference ~ 1 1  be given to wntings that have 
lasting value as reference materials for the military lawyer. The 
Reciew encourages frank discussion of relevant legislative, admin- 
istrative, and judicial developments. 

EDITORIAL STAFF 

MAJOR DANIEL P. SHAVER, Edttor 
MS. EVA F. SKINNER, EdLtorral Amstant 

SUBSCRIPTIONS: Pnvate subscnptians may be purchased 
from the Superintendent of Documents, United States Government 
Pnnting Office, Washington, D.C. 20402. Publication exchange 
subscnptians are available to law schools and other organizations 
that publish legal periodicals. Editors or publishers of these 
periodicals should address ~nqmries to the Editor of the Review 

Inquiries concerning subscriptions for active Army legal 
offices, other federal agencies, and JAGC officers in the ARNGUS 
not on active duty should be addressed t o  the Editor of the Reureu; 
The editorial staff uses address tapes furnished by the U S  Army 
Reserve Personnel Center to send the Reuiew to JAGC officers in 
the USAR; Reserve judge advocates promptly should inform the 
Reserve Personnel Center of address changes. Judge advocates of 
other military departments should request distribution from their 
service's publication channels 

CITATION. This issue of the Remew may be cited 8s 138 MIL. 
L REV (number of page) (1992) Each quarterly issue 1s a 
complete, separately numbered volume 



POSTAL INFORMATION. The M d t t a v  Loa R e u i e l ~  (ISSN 
0026-4040) is published quarterly at The Judge Advocate General's 
School, U S. Army, Charlotteswlle. Virg~ma 22903-1781. Second. 
class postage paid at  Charlotteswlle, Virgm~a and additmnal 
mailing offices. POSTMASTER: Send address changer to MLlitory 
Lou; Reuieu. The Judge Advocate General's School, U.S Army, 
Charlottemlle, Virginia 22903-1781 

INDEXING The primary M h t o q  Lou: Rro~eu'  indices are 
wlume 91 (winter 1981) and volume 81 (summer 1978) Volume 81 
included all writings in volumes 1 through 80, and replaced all 
previous R e m e  indices. Volume 91 included wntmgs in volumes 
75 through 90 (eneludmg Volume 81j, and replaced the volume 
indices in volumes 82 through 90. Volume indices appear in 
volumes 92 through 95, and were replaced by a cumulative index 
in volume 96 A cumulative index for volumes 97-101 appears in 
volume 101, and a cumulative index for volumes 102-111 appears 
in volume 111 Volume 121 contains a cumulative index for 
volumes 112-121 Volume 131 contains a cumulative index for 
volumes 122-131 

.Militogv Lau Reiiew articles are also indexed in A Bzbliagro- 
p h y  of Contents: Poltticol Science and Gooernment, Legal Contents 
IC C.L P J,  Index to Legal Periodicals, Monthly Catalogue of United 
States Government Publications, Index to 17 S. Gouernment Peiiadi- 
eals: Legal Resources Index, three computerized data bases, the 
Public Affairs Znformation S e r o ~ c e ,  The Social Science CLtotwn 
Index. and LEXIS: and other indexing services Issues of the 
Mditary Law Remew are reproduced on microfiche in Current r S  
Gouernment Periodicals on Microfiche, by Infordata Internatmnal 
Inc , Suite 4602, 175 East Delaware Place. Chicago, Illinois 60611 



MILITARY 
LAW REVIEW 

Volvme 138 Fall 1992 

ARTICLES 

Defense Department Pursuit 
of Insurers for Superfund 
Cost Recovery . . . . . Major Mtehele Mdnineh  Mdler 1 

Judicial Privilege. Does It 
Have a Role in Military 
Courts-Martial? Major Robert E Nunley 63 

Daois u Michigan Department 
of Treasury: The 
Retroactivity Morass in 
Refunds of State Taxes. . . M a p ?  Linda K Webster 127 

The Untted Nations Security 
Councd Veto In the New 
World Order. . . . . .  . .  . . . . .  Major Keith L Sellen 187 

BOOK REVIEWS 

iii 



Typeicrlpfs should include b m g r a p h d  data cancern~ng the author or 
authors This dsfa should i onsm of grade or other utle. present and lmmedlafe 
pabf pmtmnr or d v f i  aJngnmantr, all degrees wlth names of grannng schools 
and yeare rerewed, bar a d m s n o n s  and prenous publlcatlans If the article was B 
npeeeh or v a s  prepared ~n pertml fulfillment of degree requirements the author 
should include date and place of dehrery of the speech or the mume mi the d e p e e  

EDITORIAL REVIEK The Edrfmsl  Board o i  rha iMzlitory lnr R~~~~~ 
ionslsts of the Deputy Commandant of The Jvdge Advocate G e n e d l  School the 
Director Derelapments, Docrnne and Literature Department and the Edltor o i  
the R a m  They are a m s r e d  by Instructors from the feachmg d w l m n a  of the 
School's Academic Department The Board submlts I ~ J  recommendatmrLl to the 
Commandant.  TJAGSA. who has final approval auihonfy for vntmgs p u b h h e d  
in the Relieu The Military La& R w m  doea not purport 10 promulgate 
Department of rhe Army policy 01 to be in any hense directory The oplnlona and 
e m ~ l u ~ i n n ~  reflected ~n each wr>tlng are those af the author and do not 
necessarily reflect rho w w s  a i  The Judge .Adweate Generel mr 8") gorernmDnfal 
agency 

The Board wll evalvste all materm1 submmed far publmrlan In 
determining shefher  ta publmh an ~ r t x l e ,  note, or book re me^. the Briard jilll 
consider the nem i s u b n t a n t w  accuracy, comprehenswenesa mgamzatlon, 
clarity tnnehnebb anginalrty. and value t o  the mrlltsry legal cammunit? There II 
no minimum or maximum lengrh requirement 

U h n  B vrlt~ng IS accepted for publlcatmn, a copy of the edited manuicnpt 
generally will be prowded t o  tho author for prepvblieatmn a p p r ~ ~ a l  >hor 
alleratiam may be made ~n rubeequent alages of the pubheatmn P T ~ C ~ J I  ulfhour  
the approval of the author Because of contract Imltatloni,  p a p  proof% are not 
prmided t o  authors 

BACK ISSUES Copies af recent back iuiuei m e  available to Army legal 
off~cer ~n hmlted quanfmes from the Editor of the R i ~ i r o  

Bound iopies are not sveilable and eubwribers should make t h e x  own 
arrangements for bmdmg lf desired 

REPRIST PERMISSIOX Contact the Editor. .M~lifar> Lax  R P I ~ ~ I L  The 
Judge Advocate General i School, U S  Army, Chsr lof terr~l le .  Vlrglnls 
22903-1781 

iv 



MILITARY 
LAW REVIEW 

Volume 138 Fall 1892 

DEFENSE DEPARTMENT PURSUIT 
OF INSURERS FOR SUPERFUND 

COST RECOVERY* 

MAJOR MICHELE MCANNCH MILLER** 

Defense and the enwronment is not an eitherlor 
proposition To choose between them is impossible in 
this real world of ~er ious  defense threats and genuine 
environmental concerns The real choice 16 whether we 
are going to build a new environmental ethic into the 
daily business af defense.' 

I Introduction 

In the past several years. the Department of Defense (DOD) 
has embarked on an environmental cleanup effort that  "repre- 
sents nothing less than a new stratepc goal for the mihrary."z 
With some 17,500 defense sites on oyer 1800 installations being 
examined for environmental problems, the financial stakes are 
h ighs  In 1991 alone the Defense Department spent some 900 
million dollar8 on environmental restoration, with additional 

'Practitioner8 should note that a number of new eased recently have been 
reparred dealing m t h  the enwonmental  ~nbniance m n e ~  that are the bubiect of 
this article -Eo 

**Judge Advocate Generays Carps. United Stafea Army Presently aasi.ped 
t o  the Eni,~ronrnenral Law Divmon, Ofice of The Judge Advocate General. D S. 
Army B A ,  1978, Concordla College, J D , 1987. Umvernty of Kansas, LL M , 
1992. The Judge Advocate General'i School This article IS based on a rntten  
dmertsfmn that the author mbrnltted t o  sstsfy ~n part. the Mssfer of Lars 
degee requirements for the 40th Judge Advocate Offlcer Gradvate Courae 

'Addrsx  by Secretary of Defenbe Dick Cheney to  B national enr~ronmental 
conference, Sepf 4,  1990 quofrd ~n Dianne Dumanoski, Penlngsn ? d e s  Firsf 
SLeppl Tauord Tackiing Poi!ufian. BOSron GLOBE. Sept 9. 1990. at 79 

?Keith Schneider. Miiiiary H a s  A'W SIialegrc Goa! in Clronvp o/ Vast Toric 
iG'aaiie. ICY Tm~rr. Aug 5 .  1991. at A1 

ZZd 
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expenditures of 1.3 billion dollar8 projected for fiscal gear 1992 4 

The official total estimated cost for completing all necessary 
environmental cleanup LS forty billion dollars, but some tommen- 
tator8 estimate that the Defense Department cleanup eventually 
could cost as much as ten times that estimate, and take as long 
as thirty years to complete 6 

While much of the cleanup effort may be driven by the 
Defense Department's recognition of the magnitude of Its 
environmental damages and a spirit of voluntary compliance, that 
I S  not entirely the case. In the past two decades. government 
contractor operations-partieularly a t  industrial facilities for the 
production or destruction of munitions-have come under ~ncreas. 
ing scrutiny by federal and atate regulators and environmental 
groups. As a result of past operation and disposal practices, the 
military now LS faced with a plethora of environmental and 
hazardous waste problems at  current and formerly used defense 
sites 6 

In addition, since the mid-l980s, the United States Environ- 
mental Protection Agency (EPAI has adopted a policy of aggres- 
sive pursuit of government contractors operating a t  military 
facilities and bases In 1991, mnetyfour defense facilities were 
listed as priorities for cleanup an the National Pnonty List 
(SPLl,8 established by the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act ICERCLAI. or  
Superfund.* 

The military has a substantial interest in the progress and 
outcome of CERCLA actions a t  federal facilities As a current 
owner and operator of the facility, the DOD itself 18 a potentially 

'Helame Ole", Huge .Mdatarj Torrc Cleanup Fund Cigid L A  TIMES Mar 
14 1992 at A34 

'137 Cora  Rrr  514966-01 I1991 :afstement of Sen Baccvsr The SPL, 
mandated by CERCLA section 106, 4 2  U S  C 5 96068arl8r8B1 119681, LS a hating of 
r i tes  nsiionrrde that the EPA has deemed t o  present the greatesr threar t o  publx 
healrh and welfare OT i o  the environment 

'42 U S  C 9601-9675 '1986 (amended 1991, 
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responsible party in these situations 10 Although the federal 
government cannot sue the DOD agencies directly for CERCLA 
enforcement actions, the military agencies are subject to cost 
recovery actions by states or private parties for the money they 
expend for cleanup coat8 11 

The military departments are also subject to suits by states 
acting as natural remurces trustees under CERCLA, and may be 
brought into a case on a c l a m  for contribution or mdemmfica- 
tion.12 In addition, executive requirements compel the DOD to 
conduct cleanup operations on Its installations in coqunetian with 
EPA priorities and plans 

Under certain circumstances, the military departments may 
bear all or part of the CERCLA cleanup costs for a defense 
contractor's hazardous waste and other environmental pollution 
a t  active or former defense sites.14 These expenses may be the 
result of cost recovery clauses under the applicable contract or 
indemnification procedures authorized by the Federal Acquzsrtmn 
Regulation (FAR) or statute If the contractor's operations were 
covered by a commercial insurance policy, the DOD can seek 
indemnification from the insurer for the costs the military 
expended on behalf of the contractor 

Seeking recovery from the contractor's i n~urance  company IS 
no simple matter The dispute between policyholders and insurers 
over coverage under the comprehensive general liability policy for 
environmental damage and hazardous waste cleanup costs has 
spawned one of today's hottest legal battles 16 State and federal 
caurt8, in their attempts to apply state imurance laws, have 
created a patchwork of inconsistent decisions in this area.17 

Many courts have denied coverage for environmental cleanup 
costs based on their interpretations of pollution exclusmn clauses 
and policy terms such as "sudden" and "damages Others have 
held in favor of policyholders, rejecting overly technical eon- 
structions and artificial distinctions in interpreting insurance 
oolicv terms This article reviews and analvzes the court's 

"Boyd. s u p i o  note 6. at  12, see a:so mfrn Part I I A  

"See infra Part I1 c 
"See infra Part 111 B 

"David E Hoskina Striking a Balance A Piopasal  for  Interpreting the 
Pollution Erclusmn C l o u s ~  bn ComprshenriLe Gene id  Liohiizfy lnarronce Palcc~es.  
19 E x m L  L REP 10351, 10351 ( h u g  19891 

"Set Peter E Hapke, Fedrial Circvif Court  Ineurancr Decisions Conronii- 
natr Superfund Policy 19 E-L L REP 10393 10393 (Sept 19891 
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decisions interpreting the scope of the comprehensive general 
liability policy 

As background, this article first generally reviews the 
CEKCLA statutory scheme It then examines the relationships 
between the DOD and defense contractors that  give rise to 
Defense Department payment of Contractors' environmental 
cleanup costs. After reviewing and analyzmg the extensme body 
of case law addressing inwranee coverage for environmental 
costs, this article will conclude with suggestions for Defense 
Department representatives contemplating litigation in this area. 

I1 Comprehensive Environmental Response, Compensation, and 
Liability Act (CEKCLA) 

A General Scheme 
Congress passed CERCLA in 1980 to provide a mechaniam 

far cleaning up inactive hazardaua waste disposal sites. In 1986, 
CEKCLA was amended by the Superfund Amendments and 
Reauthorizatmn Act (SARA,. which generally was designed to 
strengthen existing authority to clean up Superfund sites 16 

The Environmental Protection Agency generally has several 
options for achieving this goal Section 106 of CEKCLA allows the 
EPA to order the responsible party to clean up the site 19 
Alternatively, the EPA may clean up the site and then seek 
reimbursement from the responsible parties 2 0  CERCLA also 
provides that the government may sue responsible parties for loaa 
of value to the environment caused by the pollution 2% The EPA 
and the responsible party may enter an agreement on how the 
party will handle the cleanup, which usually 13 formalized in a 
consent decree 22 

In addition, state governments may-with EPA approval- 
carry out CERCLA cleanup actions using state funds. and then 
seek reimbursement from responsible parties The Statute also 
authonzes any person~3--lncludmg the United States-to file a 
citizen suit in federal court against any party-including the 
United States-who 1s allegedly in violation of any CEKCLA 
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standard, regulation, or order 24 These suits can seek injunctive 
relief and civil penalties 23 

B Potentially Respanstble PartLes 

CERCLA reaches a broad spectrum of potential polluters, 
referred to as "potentially responsible parties" or "PRPs." PRPs 
include the following four categories of parties: (1) current owners 
and operators of facilities, (2) past owners and operators a t  the 
time during which hazardous wastes were disposed; ( 3 )  
generators-that is, those who arranged far disposal, treatment, 
or transport of hazardous substances; and (4) transporters of 
hazardous substances.26 

The 1986 SARA extended CERCLA application to facilities 
owned or operated by federal agencies and mstrumentalities, 
including the Department of Defense 27 The DOD, therefore, can 
be a PRP for cleanup costs a t  DOD facilities as owner, operator, 
generator, or transporter The military department remains a 
PRP even If the facility 18 leased or operated by a government 
contractor The contractor operating or leasing a government 
facility 1s also potentially responsible as an "operator," despite 
government ownership of the facility. 

Under CERCLA section 107(a), present and past contractors 
and other third persons operating on government-owned Installa- 
tiom and facilities are also potentially liable for hazardous waste 
cleanup costs a6 "generators ''28 They will be liable even if they 
did not own the hazardous material OF facility or generate the 
waste, but only operated the facility or made arrangements to 
dispose of the hazardous waSte.29 Under CERCLA section 
107(a)(4), contractox also can be liable as PRPs if they merely 
transport hazardous waste for disposal.30 

.." ...... 
*$?he mtmen init pmvman 16 not available if the EPA has begvn and 1% 

pmecutmg diligently. an action under CERCLA that would, rf suecesaful. compel 
compliance and remedy the n w r y  that IS the avbjeet of the complaint id 
I .... . ~ 

'.Id B 9620 Unlike generic €PA cleanup actmn8 which are pmd from 
Supsrfund cleanup af DOD facihfies 15 funded by the Defense Environmental 
Restoration Amount iDEFt.4, 10 U S  C d 2703 119881 

2'42 US C S 9607isr (1988) 
"See Margaret 0 Steinbeck, Liabi l i ty  ofDefmse Contractors for Hainrdovs 

Waste Cleanup Costs, 125 MIL L R E V  55, 58-59 'citing United States Y Blms, 
667 F Supp 1298. 1306 (ED Yo 1987). Jones Y Inmant Carp, 684 F Svpp 
1425 1428-29 i S D  Ohio 19841, United States I Soitheartern Pharmaceutical & 
Chem C a ,  Inc, 579 F Svpp 828, 847 (D Mo 19841r 
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C CERCLA Lmbility Standards 
One of CERCLA's key features is that  the standard of 

liability la strict Clanns of due care, lack of negligence, and 
unfarereeability do not avmd liability under CERCLA Under a 
Strict liability standard. hability attaches to a PRP regardless of 
when the hazardous waste was deposited. who was a t  f d t .  or the 
degree of fault Liability for CERCLA response costs 1s a h  
r e t roac t i~e .3~  Spemfieally, responsible parties can be held liable 
far releases that occurred before the statute was enacted. even If 
they acted reasonably and employed stateof-the-art t eehno lo~ .33  

A third important feature of CERCLA 1s that  liability also 
may be joint and ~everal  if the harm LS not readily divisible 34 

Although CERCLA does not provide for joint and several liability 
explicitly, courts have created federal common law in th18 area by 
finding that joint and several liability 1s supported by CERCLA's 
scape and importance 35 Accordingly, a PRPs  liability may 
increase as a result of the actions of another party over whom the 
PRP actually has no control Apportionment of response costs 15 
allowed If the PRPs' proportionate shares can be established, but 

illd B 960113, The ~tafufe's dafinition of lhabiliry refers 10 the standard of 
l labhty found ~n the "011 and Hsrardaus Substance Llsblhty m t m n  of the Clean 
Warm Act 8ClV.4 ,  33 U S  C B 1321 ,1983, Court9 have cansistently conrfrued 
section 1321 of the CWA a applymg a ~ t r m  liability standard Con~idfenr with 
these rnlmgi and the CERCLA's lepi la t ive history, c o ~ r l s  slm construe the 
CERCLAr standard ae one of i f m t  liability Sea eg  New York v Shore Realty 
C a r p .  759 F 2d 1032, 1042 r2d Cir 19851, r n i t e d  States i Northeast 
Pharmaceutical and Chem Co 579 F Supp 823, 843-44 IlVD M a  1984,, Citi of 
Phdadelphia v Sfepan Chem C o ,  644 F Supp 1135 .Pa D & C 4th 1982, 

263, 265-66 16th Cir 1986, Sew Sork \, Shore Re 
1043-44 '2d C n  1981 

-Courts have refuted c l s ~ r n s  of unianmtutmnal 
lhablllty scheme I" t w o  ways Under the firat theory. 
contingent on a release that IS a present condition OT effect af s p a i l  diipo 
Even d considered reiroactwe. this liabilrty beam a 
garernmenfc lemfimate goal of cleaning up the environment at the polluters' 
expense See Kafhenne T Eubank, Note Paying tho Coifs of Haiardaaa Uasfr 
Polivfian Why &d the Inrumnre l ndu i f i r  Rarsing Such s Stink, .  1991 C ILL L 
REV 173 184 8citafmni omitted, 

The second sppraarh 1s rhsf, even ~f the pollvf~ng actwlt) occurred before 
men[ af the CERCLa. the response c o i t s  were incvrred after the leginlatian 
enscred Therefore the CERCL4 18 nor trvli r e f r ~ ~ c n v e  Id  mmrarmnr 

3ZSer J V Peters & Co , Admmmsfrator. E n i d  
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the burden of eatablishing proper proportions 1s on the 
defendants.36 

D Rtght of Cantributmn 

CERCLA section 113K was added by SARA in 1986 to create 
an express right of contribution between liable PRPS,~ '  codifyng 
the common-law right previously recognized by eourts.38 Accord- 
ingly, a CERCLA PRP held jointly and severally liable may seek 
contribution from other PRPB. The amendment also p v e s  courts 
latitude in resolving contribution claims to allocate response costs 
among PRPs using such equitable factors as the court determines 
are appropriate.Sa 

Parties who resolve their liabilities to the United States OT to 
a state in an  administrative or judicially approved settlement are 
protected under the amendment from claims for contribution from 
other PRPs for liabilities resolved in the settlement 4o Parties 
entering into settlement agreements with the government, 
however, may seek contribution from responsible partied who are 
not parties to the settlement 41 

I11 Department of Defense and Defense Contractors 

A. General 

Under CERCLA section 107(e) ,  agreements between parties 
to insure, hold harmless, or indemnify each other for CERCLA 
liability are not pmhib l tdd2  "CERCLA expressly reserves the 
right of parties to contractually transfer to or release another 
from the financial responsibility arising out of CERCLA lia- 
bihty."'3 Therefore, the DOD may agree in the applicable contract 
to asnume a government contractor's hazardous waste cleanup 
costs. No such contractual arrangement or other agreement, 
however. can shift or neeate CERCLA liabilitv.d4 

" E g ,  Chmi-Dyne Corp , 572 F Supp at 810 
'-42 U S  C 3 9613'f 11988i 
98See. e g  , United State8 Y Ne- Castle County. 642 F Supp 1268. 1265 (D 

Del 19861 
''42 O S C  3 9613rP ,19861 

5 96131fl'Zr 
' - I d  8 9613,013) 
' z I d  S 96071e1I2' 
"Southland Carp Y Ashland 011 Inc ,  696 F Supp 994, 1000 8D N J 

dd42 U S C  3 9607lewlr 11988~ 
1988: 
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Even If the military department agrees to pay a contractor's 
cleanup costs, the contractor remains a potentially responsible 
party The military will have a contractual claim for reimburse- 
ment, and possibly a c l a m  far contribution. from the contractor 
If the contractor is insured, the military's c l a m  for reimburse- 
ment can be made against the contractor's insurer 

B Defense Department P q m e n t  of Cantmctors' Cleanup Costs 

A number of different scenarm could a r m  m which the 
military department may agree to pay contractors' hazardous 
waste or pollution cleanup costs, but in which the military later 
may seek recovery from a contractor'e insurance carrier. 

1. Defense Department Cleanup of Sites.-The Secretary of 
Defense has responsibility and authanty for enforcing CERCLA 
cleanups on DOD facilities 45 At facilities owned and operated by 
the DOD, or DOD.awned and contractor-operated facilities. the 
DOD LS generally responsible for either financing response action8 
or ensuring that another party does so 46 If B release of hazardous 
aubstances results only in contamination on the military facility 
Itself, the DOD is required to conduct and finance the response 
action or ensure that  someone else conducts and finances it (7 

If contamination occurs both on and off the faedity. and the 
evidence clearly demonstrates that  the military I S  the only source, 
the DOD again I S  required to take action 46 When contamination 
has occurred off the installation and the DOD may not be the only 
mume, the EPA is reqmred to finance and conduct the 
investigations and studies off the facility, while the DOD 1s 

responsible for the same actions on the mstallation. If the 
investigation reveals that  the military facility W B S  the sole source 
of contamination, the DOD will conduct and finance cleanup 
actions and reimburse EPA for Its 

2 Cost Recovery Under the Contract -Perhaps the most 
significant area in which recovery for environmental cleanup costs 
a r m s  LS with government-owned, contractor-operated IGOCO, 
munitionB facihties. GOCO facilities are the pnme suppliers of 
the country's military munitions The GOCO arrangement calls 
for government ownership of the production facilities and 

"Boyd. supra note 6 at  13 
'iId st 14-15 
'id 
*"Id at 15 
'"id st 15-16 
"Connor a w m  note 7 ,  at  1 
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equipment, and contractor management and operation of the 
production facility pursuant to one or more contracts with the 
government. 

Two contracts form the basis for most GOCO operations. The 
first is a facilities contract, which is in the nature of a lease 
arrangement The other 18 a production contract, which addresses 
the goods and services to be produced a t  the fae1lity.6~ Under the 
facilities contract, the military provides the contractor the 
facilities to be used in producing products or providing serv1ce8 
under the production contracts. Both facilities contracts and 
production contracts are normally cost.type contracts, with the 
government reimbursing the contractor for expenses involved in 
maintaining the facility.e2 

I n  the case of a cost-reimbursement contract of this type, the 
military may allow recovery of the contractor's costs associated 
with environmental cleanup Cost principles Ln the Federal 
Aequsitron Regulotmn ( F A R F  authorize payment for "allowable" 
casts, which--as a general rule-must be reasonable, allocable, 
and not specifically prohibited by regulation or the term8 of the 
contract.54 Although environmental cleanup costs are not ad- 
dressed specifically ~n the FAR or the Defense Federal Acqursition 
Regu la tm Supplement (DFARSPS, these expenses can be allowed 
as direct casts if they are allocable to the contract Alternatively, 
the contractor may have included the coats of environmental 
cleanup in 11s overhead costs as an indirect cost of production 
under the production contract.56 

3. Zndemn~ficatmn.-The military also may reimburse a 
contractor for environmental response costs pursuant to an 
indemnification provision ~n the contract. This type of indem- 
nification 1s authorized by both regulation and statute, and can be 
used in either fixed-pnce or cost-type contracts. 

ial Contractual Indemnification.-A contract t h a t  
C O Y ~ ~ S  a GOCO facility includes a FAR clause entitled 
"Insurance-Liabditv to Third Persons "51 This clause nravides 

"Laurent R Haurcle et  S I ,  E n ~ ~ i o n n r n l n l  Law tn the Fourth Dimenam 
I S S U P S  of Rraponsibdi ly  and indemnification lrilh Gaoernmmt Owned-Contractor 
Operated Facdiliar. 31 A F  L REV 246, 246 (19891 

*'Id 
:'48 C F R  rh I I19911 
3 4 G ~ s ~ ~ ~  S ~ n v s  Aomx ET A L ,  FEDEFAL Acqursrrior REci 16 301-1, 

j648 C F R eh 2 119901 
'6Rabert K Huffmman & Willard L Boyd, O o ~ r m m m f  Conlimloir' RICOLPIY 

of Eniironmenlai R e ~ p o n s e  Costs, Enilrronmmtol Riaki of 0ai.ornmmf Conliocla,  
A B A  SEC Pca COFT L D1, at D3 (Yay 18, 19801 

31 201-2 (1 Apr 1984, [hereinafter FAR1 

"FAR. supra note 54. at 62 228-7 
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for military indemnification of contractors for liabilities and 
related expenses to third persons arising out of performance of 
the contract Reimbursable liabilities are for death and bodily 
q u r y .  and for property damage or loss 68 

Military indemnification for property liability, however. 18 

not unlimited The FM reatriets reimbursement to property loss 
or damage other than to property owned, occupied, or used by the 
contractor, rented to the contractor, or in the care, custody. or 
control of the contractor 59 Accordingly, government financml 
support for environmental cleanup corn incurred on the govern- 
ment property occupied by the contractor's facility is disallowed 
The military, however. normally would indemnify for off-site 
cleanups compelled by the government or private citizen suit, 
provided the contractor can show that the costs are allocable 
against the current contract 60 

Several other restrictions significantly limit the scope of 
indemnification under the "Insurance-Liability to Third Persons" 
clause Government liability under the clause is subject to the 
availability of appropriated funds a t  the time the contingency 
O C C U ~ . ~ ~  Indemnification is prohibited for liabilitiea resulting 
from the contractor's willful misconduct or lack of good faith 62 

Finally, the FAR limits indemnification to liabilities "not 
compensated by insurance or otherwise Although the FAR 
contains no further definition of the phrase "not compensated by 
insurance or otherwise," a plain reading indicates that  it allows 
Indemnification of a contractor u,ho 1s insured, but whose policy 
limits fall short of Its actual liability, thereby rendering the full 
liability noncompensable under the policy 64 

(bJ Statutory Indernnifmztian.-The National Defense 
Contracts Act, Public Law 85.804,EJ provides broad authority far 
federal agencies. including Department of Defense. to protect 
contractors from financml harms not otherwise reimbursable 

FAR, supio note 54 st 52 228-Vdr 

' " I d  at 5 2  226.78~ 
"4Mare unclear L Q  the issue of Kherher the Liabililr t o  Third Peraonr clause 

allows indemnifiratian IF the contractor has a CGL p d i e y  but the iniursnee 
company providing the policy demer coierage bared on t h e  insurers 

interpretation or a p o l l u t i ~ n  ex~Iu6mn clause 01 other polhey term See i n h  Parts 
\' VI lpravldrng a eomprehenmre dmeussion on the p o s ~ f m l  raken b) anivrance 
companies with regard t o  coverage of env~ionrnental cleanup costs  under CGL 
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under FAR provisions. In pertinent part, Public Law 85-804 
provides. 

The President may authorize any department or agency 
of the Government which exercises functions in connec- 
tion with the national defense, acting in accordance 
with regulations prescribed by the President for the 
protection of the Government, to enter into contracts or 
into amendments or modifications af contracts here- 
tofore or hereafter made and to make advance pay- 
ments thereon, without regard to other provismns of 
law relating ta the making, performance, amendment, 
or modification of contracts, whenever he deems that 
such action would facilitate the national defense 66 

Although the statute never specifically addressea indem- 
nification, the National Defense Contracts Act's legislative history 
clarifies that  Congress intended to provide this authority in 
facilitation of the national defense.67 The authority to indemnify 
is an extraordinary remedy, not to be used when other adequate 
legal relief exists within the agency 68 

The executive order implementing the act further defines the 
parameters of Public Law 85.804.69 The Executive Order limits 
indemnification to previously authorized and appropriated fund 
eellines. with one sienificant exceutmn The exceotion allows 

. . .. . . .. . 
"See S Rep ho 2281. 85th Cang.  2d Sari 119181. r g n n h d  zn 1968 

U S  C C A 8 4043 The Senate report clarifies t h a t  Facilitating the 
indemnification of defense contractors IS one a i  the m m s r v  readon8 For the act 
The report nates the fallawng 

[Tjhe departments authorized to  u e  this authority have heretofore 
utilized I t  BQ the bana for the making of indemnity payments vnder 
certain confrscts The need far mdemmfy clauses m moat m e s  a r m s  
farm the adwnf af nuclear P O ~ T  and the " $ 0  of hlghly valatde fvels 
I" the missile o r n e r ~ m  The msmxtude of the risks invalved under 
pmcuremenr e o n t i c t i  I" these- arias have rendered c~mmercml  
incuranee either unavahble or limited m cmerage At the present 
time. military departments have specific suthonfy t o  indemnify 
contractore r h o  are engaged in hazardous research and development. 
bur this authanry doe6 not extend to  pmductmn mnfracti (10 U S C 
2354, Kevertheleie. production contracts may ~nvolve items the 
production of which may include B substantial element of risk. glving 
rise to the possibility of an enormous amount of claimi It 18 

therefore, the p~s i t ian  of the military departments t h a t  Lo the extent 
that c~mmeirial insurance 1% unavailable. the nsk OF l o x  m ruch a 
case should be borne by the Vmfed States 

',FAR supra note 64, at  50 1028ar 
''Exec Order No 10189, 23 F R  as97 ,19581 -8 orntndid b )  Exec Order 

So 10151, 27 F K 9683 11962r, Exec Order IC0 11382 32 F R 16247 (19671 
Exec Order S o  11610. 36 F R  13766 81971L Exec Ordsr No 12148, 44 F R 
43239 19791, reprinted m 60 U S  C 5 1431 r1986) 

Id a t  4041 
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contractor indemnification without regard to appropriated fund 
limitations for "claims or losses arming out of or resulting from 
nsks that  the contract defines as unusually hazardous or nuclear 
in nature."70 

Given the absence of an  Anti-Deficiency Act concern, the 
Defense Department has come to regard Public Law 85-804 
indemnification as the primary meam to protect emtractors from 
catastrophic financial harm and to ensure B pool of defense 
contractor8 willing to operate munitions faeihties.71 Accordingly, 
the Secretary of the Army has applied an expansive definition of 
the term "unusually hazardous activities." 

The Army'k definition includes "exposure to toxic chemicals 
or other hazardous matenals ansing from the receiving, handling, 
storage, transportation, loading, assembling, packing, and testing 
of such chemicals or matenals and thus damages arising out of 
the use, disposal, or spillage of such toric chemical8 and other 
hazardous m a t e n a h  are covered, including environmental 
damages '''2 

Consequently, the Army provides broad financial support for 
government contractors whose activities involve substances that 
are not nuclear related or obviously hazardous m nature, but 
which are toxic or considered hazardous within the meaning of 
environmental statutes 73 

.'See S U Y ~ C ~ ~  cited u p m  note 69 Alfhovgh "unurually hazardous' was not 
defined. the Defense Department's stated poemon in 1984 w88 that the phra is  
meant rmks "generally aisacisted with nuclear-powered / e s r i l ~  nuclear-armed 
guded mlmler expenmental work wlth nudear energy, handhng af explonues. 
or performance ~n hazardous mess " Hearings on H R 4083, Gorernmmt 
Cmfrsc tnr i  Product Liability Act of 1983 and H R 4199, Contractor Liability An 
Indemnification Act Before the Subeomrn on A d m m i t r a f w e  Law and 
Governmental Relstions of the Hauie Judinary  Camm 98th Cang , 2d Sees 45 
119841 (testimony of Mary .Ann Gilleece Deputy Under Secretary af Uefenee far 
Acqulcltion Management) See gmemlly Cannor. 6upm note 7, et  37-38 

->see connor. " y p m  nore 7 ,  at 36-37 
-'hlemarandum af Decinon Off~ce af the Secretary of the Army subject 

Authority Under Public Law 86-804 to Include an Indemnification Clause ~n 
Contracts far Lake City and Sewport Arm) Ammunition Plants 131 May 1985 

- s S r e  p m m d i y  Connor, ~ i i p r n  note 7 ,  BL 37-38 In  the years followmg the 
Public L a r  85-604 determination& far the Lake City and Neaporr h r m i  
Ammunition Planrs (AAPsr ,  t h e  Secretary a i  the Army ha8 further refined the 
scape of aefiv~tiei  werrantmg indemnifirstian Far example the 1989 approval for 
mdemmficatmn at  the Radfard AAP which IS canridered the model far 811 
remalmng Public Law 85.604 defermmatmni, extended indemnifieatian to cove7 

n performance of contracts arher than the 
defense munitianr contract, u>Lh wrllten approval af the mnfractmg aff~rer 
Memorandum of Deciaian Offxe of the Secretary of the Army, subiscr kufhonfg 
Under 50 L'S C B B  1431.1435 rPvb L 85.8041 to Include an lndemnifieafian 
Clause in a Cantract With Hercules Incorparared ( 3 0  Ocr 1989 cited ~n Cannar 
supra note 7 at 39-40 b m 263.65 
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In addition to the instructions found in Executive Order 
10189, policies and procedures for Public Law 85-804 Indemnifica- 
tion appear in  the FAR74 The F A R  provides that  indemnification 
may not be used in  a manner that  "encourages carelessness and 
laxity on the part of persons engaged in the  defense effort."'B This 
requirement is underscored by the Department of the Army's 
prohibition against indemnification for intentional and knowing 
acts of contractor misconduet.76 

Recent determinations by the Secretary of the Army 
concerning Public Law 85-804 clanfy that  indemnification ia not 
available for a "non-sudden release"77 if the government can show 
that  the release was the result of action or inaction by the 
contractor's principal officers, in which they knowmgly or 
intentionally failed t o  comply with environmental laws OT 
regulations applicable a t  the time of the release 7 8  

In summary, through contractual and statutory indemnifiea- 
tion provisions, the government may reimburse its contractors for 
casta of enwronmental compliance and restoration. Subsequent to 
the indemnification, the agency may be able to pursue reimburse- 
ment of some or all of its costs from the contractor's insurance 
carrier if the  contractor is insured under B comprehensive general 
liability policy 

C Znsurance Requirements for DOD Contractors 

Government contractors are not, as a general rule, required 
t o  maintain comprehensive general liability msurance. The FAR,  
however, outlines specific insurance requirements based on the 
type of contract bemg performed. 

.*FAR mpra note 64, at 60 000 to 50 403-3. 

.'Id st  50 102 
-6See Yemorandvm of Deeamn, supra note 73 
..A "non-audden release" 18 defined BQ B release of toxic nuclear. or 

hazardous chemmla or mstenala that ''takes place over time snd invdvee 
~ontmuou~ or repeated expanure'' Sudden re l e~de  1s B releade which LQ not 
repeated or cantinuour in nature Memorandum of Decmon. Office of the 
Secrersry a1 the Army, subject Avfhorrfy Under Public Law 35.804 to Include an 
Indemnification Clause in a Contract for the Iowa Army Ammunition Plant I1 
Apr 19881. quoted &n Connar. supra note 7 ,  sf 39, n 262 

731d ,  quoted tn Cannar supra note 7 at  40-41 & n 267 This 1989 Secretary 
of the Army determmarmn 18 aignifirant I" that i t  expands the m p e  of the 
indemnity by Iim~rmg e x ~ l n ~ i o n r  i o  cages ~n which a non-sudden r e l ~ a s e  18 caured 
by the eontiactor's mniamplranre wlth envmnmental laws or regulations, but 
only with the knowledge or intent or the contractor's principal officers 
Consequently, absent B ~enmr-level decman knowmgly ta vrolafe law& or 
regulatmnr, B contractor 13 well  protected by indemnification See Connar, supra 
note 7 ,  at  41 & nn 263-70 
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For contractors operating under fixed-pnee contracts, the 
government normally is not concerned with the contractork 
insurance coverage 79 Insurance for fixed-price contractors. haw- 
ever, may be required under some circumstances. If, for example. 
the contract involves government property or the work IS to be 
performed on a government installation, the agency may specify 
insurance r eq~ i remen t8 .6~  When the agency requires a contractor 
to maintain insurance. the premiums are generally allowable 
costs 81 

The FAR ordinarily requires the following types of insurance 
in cost-reimbursement contracts. (11 workers' compensation in 
accordance with applicable federal and state statutes; (21 general 
third-party bodily injury liability. (31 automobile liability far 
operation of all automobiles used in connection with the contract, 
and (4)  aircraft and vessel liability when applicable.82 

The FAE requires property damage liability under cost- 
reimbursement contracts only in special circumstances ae deter- 
mined by the agency 83 For example, the agency may require this 
insurance if the risk of contract operations is "such as to warrant 
obtaining the c l ams  and investigating S ~ I V ~ C ~ S  of an insurance 
carrier 'w Examples of high risk operations include contractors 
engaged in the handling of explosives or in extrahazardous 
research and development activities. 

In addition to  the FAR requirements outlined above, the 
agency may require insurance when deemed necessary because of 
the commingling of property. type of operation. CLrcumstanees of 
ownership, or condition of the eontraet.85 Therefore, a large 
GOCO weapons or ammumtion facility that  engages in sales of 
products to other Defense Department suppliers or for export 
normally w ~ l l  be required to maintain. a t  a m m m u m .  property 
damage liability coverage and possibly a comprehensive general 
liability (CGL) policy covering general liabilities to third persons 

In summary although no general rule requires B government 
contractor to maintain a CGL policy. a number of circumstances 
may arise in which the agency may require coverage In the 
absence of a soecific reaurement.  a contractor alwave may earrv 
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the ~nmrance a t  Its awn option-particularly if the firm 1s 

engaged in production other than under the government contract. 

IV Comprehensive General Liability Insurance 

A General 

Most businesses, including many government contractors, 
purchase insurance policies to provide protection against liability 
ansing from activities incident to their operations. Since 1966, 
the inaurance industry's primary form of commercial insurance 
coverage has been the comprehensive general liability (CGL) 
policy. The CGL policy does just what its name implies-that IS, It 
insures policyholders m a comprehensive way against liability to 
third persons, embracing all hazards not specifically e x ~ l u d e d . ~ 6  

Unlike most ordinary contracts, the typical insurance contract 
1s not the product of negotiation and compromise between the 
contracting parties Rather, It LS a contract of adhesion; the 
insurance company drafts i t  and the policyholder must take it or 
leave it as w~i t t en .8~  A CGL policy can be descnbed as htigation 
insurance a8 well as indemnification insurance, because i t  also 
requires the insurance carrier to defend the policyholder m Suits in 
which the complaint arguably falls rnthin the pohcy terms sa The 
duty to defend is distinct from, and broader than, the duty to 
indemnify For example, an insurer must defend multiple-count 
complaints If any one of the counts contains iswes potentially rnthin 
the scope of the pohcy's coverage.88 

'.Salmbur), supra note 86 at 361-62 iemng Hsllowell v State Farm Muf 
Auto Ins C o ,  443 AZd 921. 926 (Del. 198211 

"Under the standard CGL pdiey, the insurance carrier assumes fi \e 
different dunes The first f w  duties are as follows l l i  the duty t o  mdemndy 
damages because of q u r y  or damage covered b) the pohey, and 121 ths duty to  
defend the insured ~n litigation when the camplaint a r p a h l y  falls m t h m  the 
policy terms Them two ohligaiiona are the  focua of the hulk of lniurance 
litigation The ~nrurance company also 16 obligated to perform the fallowmg 131 
pmnde  "1066 control. t o  the policyholder. hy aismfing in pmmotmg safely and 
reducing c l a m r ,  (41 inveatigare claims made by the poheyholder, and 15) pmwde 
lose mrtigation emti-that IS pay expenses IO mitigate losses t h a t  already have 
occurred and preienr fvrfher lo%% or damage La the inlured or ofhera See id at  
?m n 6 ... .. . 

 sea Hapke, u p r a  note 17. at 9 Courts are not reluctant to find that  an 
~ n s u ~ e r  E oblrgated t o  defend. even if the duty to mdemmfy 18 qu~stionable or 
appears on I ~ P  face t o  be excluded by the pollc) See. P B ,  Sew Cahtle County Y 

Continental Csrualty Co , 725 F Svpp 800. 807 (D Del 19891 riniurance 
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Between 1940 and 1971, the CGL policy sold by American 
commercial liability insurance carriers was drafted by either the 
Insurance Rating Bureau (IRB) or the Mutual Insurance Rating 
Bureau (MIRB) $0 In 1971, the IRB and MIRB merged to form the 
Insurance Services Oftice, Inc (IS01 The ISO. the insurance 
industry trade organization that encompasses the majority of all 
mqor  insurance companies in the United States, now drafts and 
rev~ses  the atandard-form CGL p01icy.S~ 

B Znsuiance Cocerage for Pollut~on Damage 

Insurance coverage for pollution damage increasingly has 
been the subject of litigation in State and federal court8 As a 
general rule, the CGL policm litigated in courts today were 
drafted long before CERCLA was enacted in 1980 Therefore, 
when the imurance industry used terms such as "property 
damage'' and "occurrence." they described traditional types of 
liability with which both  insurer^ and policyholders were 
famillare2 The CERCLA, however, has created new forms of 
liability that do not fit readily into the preexisting policies' 
traditional definitions and Accordingly, a number 
of issues mvolvmg insurance coverage for pollution damage have 
ansen tn the past two decades. The three issues litigated most 
frequently involve the following determinations (1) the scape of 
the pollution exclusion clause; (2)  the meaning of the "as 
damages'' clause, and (3)  the definition of "occurrence 'w 

E S O l l e  

BLThe IRB succeeded the Kanonal Bureau of Casualty Underwriterr 
rlCBCU) The bureaus were trade aasociafions that issued revised atandard 
pmimmns far CGL p o h c ~ e r .  which they distributed t o  member iniurance 
underwrlterb The bureaus also represented members m iubmirtmg proposed 
r e \ i m m i  in standard policy language for state  iniuran~e regulatory approval See 
S Hollia M Oreenlaw. The CGL Policv and the Pofiulian Exilurian C f o u s i  L'sing 
the Drafting Hisloiy to Raise the Inferprrfarion Out d t h r  Quaamwe, 23 COLLM 
J L & Soc PROBS 233. 236-37 (19901 The dirnnetmn between the IRB and the 
MiRB was that the former conmeted o l  slack insurance compames and the latter 
of mutual ~nsursn~e  camoamea Salisburv Q Y Y ~ U  note 36. at 361 n 6 

' Salisbury, supra note 66, at  361 n 3 
#*see H a p b .  supra mate 17.  ai 6 
P P  / A  

s'Riehard M Gold & Dennis L Arfmann. The Insurance Induetry arid 
Supsi iund Current  Trends an Pinoto Pari> and G~iarnmenf Cost R e c o ~ e r y  
Liiigofion Analysis & Peiapecl2rr Toxm L Rep #BX% 347 ,.hug 14,  19918 
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The standard CGL policy has undergone a number of 
revisions in the past three decades 96 Each change has impacted 
on coverage for environmental pollution significantly. Accordingly, 
a review of the history and evolution of the CGL policy is vital to 
an understanding of the policy ~ U B J  currently being litigated. 

C. Evolution of the Standard CGL Policy 

1 Pre.1966 Accident-based Caoerage -The insurance mdus- 
try's trade asmciatmns drafted standard-form CGL policies in 
1941, 1947, 1955, 1966, and 1973.86 Before 1966, the CGL policy 
provided accident-based coverage-that i8, i t  indemnified for 
damage caused by "accidents ''97 Because the word "accident" 
never was defined in the standard policy, courts struggled with 
the distinction between accidents and nonaecidents.s8 

In interpreting the pre-1966 accident-based policy, one of the 
more troublesome areas far courts was determining whether 
injuries or property damage caused by gradual events or 
processes could be considered "accidents."99 Although the policy 
did not contain an exclusion for injury or damage resulting from 
gradual events, such as contamination, many courts limited their 
interpretations of "accident" to sudden and identifiable events.100 
This ambiguity led, in part, to the 1966 amendment of the CGL 
policy language to occurreneebased coverage. 

2. 1966 Occurrence-based Couerage.-In 1966, the new CGL 
policy shifted to occurrence-based coverage, providing that "the 
company will pay on behalf of the insured all sum8 which the 
insured shall become legally liable to ~ a y  as damaees because of . .  

"See senemil) Greenlaw, supra nore 90, at 236.52, Thomas A Gordon & 
Roger Wealendarf, Lmbil i l )  Coieiogr for Toxic Tort. i ioiordous Wasfr Dwpasal 
and Other Pallutmn Ezppasuns, 25 lorn0 L R E V  567, 575-76 11989) 

saSee Amenean Home Prods Carp v Liberty hlut In8 C a ,  565 F Supp 
1485 1500-03 IS D S Y 1963). offd OQ modified, 748 F 2d 760 12d Cir 1984) 

'.Acrident-based CGL poliries pmsided caverage under the fallowing 
language "The compsny w ~ l l  pay on behalf of the mured all sum8 whxh the 
incured ahall become obligated t o  psy 88 damages because of badd) mpny or 
aronertv damass roured bv aectdanl" Id at  1602-03 lemnhama added . -  

911d at  1500-01 Sir generally Salisbury. s u p m  note 6 6  at 3 3 - 6 5  
geAmrncun Home Prods ,  565 F Supp ar 1500-01 
'"Id a t  1469. Clark v London & Laneashire lndem Ca , 124 N W 2d 29 

11963, A large number of other courts however held that the pre-I966 policy 
covered gradual p ~ l l ~ t m n  damage See. L g , Aelna Cabualty & Sur Co v Martin 
Bros Container & Timber Prods, 266 F Supp 145 (D Or 1966), City offimball  
3, St Paul Fire & Manne Ins C a ,  206 N W 2d 632 (19731, Grand River Lime Co 
Y Ohio Casualty In3 C o ,  289 N E  2d 360 r1972r, Laniaater Area Refvre Avth v 
Tranramenea Ina C a ,  263 A 2 d  368 119701, m i t e  s Smith, 440 S W 2d 497 I M o  
Ct App 19691 Taylor Y Imperial Ca3ualty & lndem Co , 144 S I  Zd 856 119661 
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bodily injury or property damage to which this insurance applies 
caused by  an occurience . ''101 

The new policy defined the word " O C C U T ~ ~ ~ C ~ "  as "an 
accident, including injurious exposure to conditions, which results 
during the policy penod In bodily injury or property damage 
neither expected nor intended from the standpoint of the 
1nsured."lo2 The insurance industry made this change for several 
reasons The first was to clarify the meaning of the word 
"accident." because the lack of that  definition had been at the 
heart of frequent litigation in the past 103 

Another reason the insurance industry shifted from acmdent- 
based to occurrence-based coverage was to satisfy public demand 
for expanded coverage, particularly for manufacturers who were 
concerned about gradual pollution damage.104 According to 
insurance industry representatives. the new policy not only 
continued to provide coverage for unexpected or umntended 
pollution damage--as it always had-but also provided slgmfi. 
eantly expanded coverage 10: 

For example, the Assistant Secretary of Liberty Mutual 
Insurance Company stated in a paper presented a t  an insurance 
industry technical conference. that  "it 18 in the waste disposal 

lYIGrest Lakes Conrsiner Corp v Sarianal Union Fire Ins C o ,  7 2 i  F 2 d  

"Lid 

l'.Ser Arnrrzcnn Home P r o d s ,  5 6 5  F Supp st 1600-03. see " ! S O  s u p m  note 

lY'Gardan & Berrendorf, ~ u p w  note 95 at 175 Balisbur: supra nore 36 a t  

30, 33 s l a t  Cir 19661 'emphans added) 

100 and ~ccampany~ng  text  

364 

Case Isu reveals rhaf ~n addltmnsl realon for the ahlit from acaldent-based 
to occurrence-baled carerage was to elarifi that the term 'accident' h a a  t o  be 
defined from the viewpainr of the m a w e d  po!i iyhalder  nor the injured parry In 
orher \words. some courts were mrerpieting the term "aeoidenf'baied on >whether 
the Injured party expected or intended the w u r )  01 damage In doing 30, these 
c o w t i  were find1n.o damages w h i n  the CGL policy even when the polxyholder 
acted intentmnall) OT knew or should have k n o r n  that hlr or her  conduct or 
product rsvaed damage See e g . h i f a t  Y Metropolltan Caiualt) Ins Co af S Y , 
238 F Supp 166 (Y D Pa 19648 (damages reaulting from an accident are n r h m  
the CGL pohcy notwrhstandmg the fact tha t  the  Insured knew or should hare  
knoun of the nature of his pmducrs and rhe hkehhaod of cavaing damage) 
Laneaster Area Refuse Avfh \ Transamerica Ins C o ,  214 Pa Super 80 251 
I Z d  i 3 9  affd 437 Pa 493 263 A 2 d  368 119701 ,COUI~ should not be concerned 
w f h  m a u r d s  conducl benne mfenhonsl or recklerlm 
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area that  coverage is liberalized most substantially."'Qe The 
paper continued to make clear that  manufacturers who produce 
substances such as Insecticides, fertilizers, paints, and chemicals 
also typically produce smoke, fumes. or other air or stream 
pollution, which c a u ~ e ~  these manufacturers to experience severe 
gradual property damage expmure.107 The author concluded that  
"[tlhey need this protection and should leptimately expect to be 
able to buy it, BO we have provided it"108 

Many other public statements in a similar vein were made 
by insurance industry representatives-the very people who 
helped draft and approve the CGL policy language.'og Virtually 
all of the public statements supported the proposition that  the 
1966 occurrence-based CGL policy was intended to cover lia- 
bilities resulting from gradual pollution events that  neither were 
expected nor were intended by the insured.llo This background 16 
key to understanding the scope of the CGL policy's coverage after 
It8 further modification in 1970 

3. 197011973 Pollution Erclus~on Polrey --In 1970, the in- 
surance industry began issuing an endorsement excluding 
coverage for certain types of pollution damage and, in 1973, 
incorporated the clause into the standard policy form as an 
exclusion 111 The clause excluded murance coverage for property 

1Y8S~habury, $"pro note 86. s t  364.66 lcitin: G Bean. New Comprehensive 
General and Automabrle Program. The Efiecr on Manufacturing Risks, paper 
presented at Yutual Insurance Technical Conference Sov 15-13. 1965, at 61 
Bean was a member of the committee that  approved the standard policy language 
far the mwrance industry trade aasaciations 

'O'id at 365-66 Iciting Bean. supra note 106. at  6 101 
" I d  at  366 le t t ing Bean. aupia note 106, at 6 .  101 'emphasii omitted, In a 

second paper. rhxh Bean presented >nearly 1966, he clarified that  the new policy 
language was intended to cover gradval pollution damage He explained that the 
m e w  CGL policy would cover gradual bodily ~niuly or e a d v a l  property damage 
"resulting ever a permd of time from exposure ta the m u r e d s  a a a t e  drsposal 
Example. would be gradual adrarre  effect8 of smoke. fumes a n  UT stream 
pnllufmn, eon lammtmn of water supply or r e g e t a t m "  G Bean Summary of 
Broadened Cawrage Under the Ner CGL Pollc~es wlth R e c a w r y  Llmnstmn tu 
Make Thrs Broademng Pasmbls, a t  1 11966) 

'03Srr Salisbury s u p m  nofs 86, sf 366-68 
Comprehensive General Liability Policy 4 11966 
Address by Lyman J Baldwm Jr  to the Amencan Society Insurance 
Management (Oet 20, 1965, ISeeretary af Underwriting ~t Insurance Ca of North 
America and member of the Jomt Draftmg Commitreei, H hbldrum. Implicariona 
of Coverage for Gradual ID JUT^ or Damages Ipresentatmn at Sheraton Boston 
Hotel, S o v  11, 19611 (Hartford lnivrance Ca execvtire and iniursnce industry 
spokeeman r h o  participated m the drafting pmceasi) 

I r a i h i v c i  Po~rcms Avvrorarr~ 409 '1969 Supplemenfr 
IGordan & Wesrendorf, supra not$ 95 a t  576, aee elso Greenlaw, supra 

note 90, st 244, Salisbury supra note 86, at 368-69 The p ~ l l v l m n  exclu8mn w86 
onrnnally adapted by the IRB at  the 16 April 1970 meeting of the General 

'Osee generally 1 s IrIrLlrn & P LEFEBlXE, MrLLEn's srAKo*na 
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damage caused by pollution unless the discharge was "sudden and 
accidental""2 In full, the clause provides that coverage 1s not 
available for 

Contamination OT Pollution Exclusion Bodily inp ry  or 
property damages arising out of the discharge, disper- 
sal, release or escape of smoke. vapors, soot, fumes, 
acids, alkalis, toxic chemicals, liquids or gases, waste 
material or other irritants, contaminants or pollutants 
into or  upon the land, the atmosphere or any water. 
course or body of water, but thrs exelus~an does not 
apply J such dzseharge, daspersol, release 01 escape is 
sudden and aectdentol 113 

The meaning of the clause, when coupled with the language of the 
oecurrence-based CGL policy, is not immediately clear The 
definition of ''occur~ence" in the standard policy indicates that  
pollution damage 1s covered 114 The pollution exclusion clause, 
however, appears to eliminate coverage for all pollution damage. 

Finally, the last phrase in the exclusion clause shifts the 
focus from the result or damage caused by the polluting event to 
the polluting acts themselves The last phrase appears to restore 
coverage If the pollution-not the damage-was "sudden and 
accidental" The clause, however, does not define "sudden and 
accidental 'I The clause's ambiguity has spawned a tremendous 
amount of litigation over the scope of the pollution exclusmn 
clause 115 

4 I986 Pollution Exclusion C l a w - I n  response to ~ncreas- 
mg numbers of environmental claims and unfavorable Court 
rulings on the scape of the 1973 pollution exclusion clause, the 
insurance industry again changed the CGL policy In 1986, the 
pollution exclusion was rewritten with greater clarity to exclude 
coverage for pollution-based claims; this revision resulted in the 

Lmbdity Governing Commnree Agenda &Minutes a i  the Insurance Raring Board 
\leering of the General Liabdily Ga\ermng Committee lYar 17. 19701 8a>ailable 
~n Exhibits ta Brief ofArniez Curiae American Petroleum Init Clauncen s Aetna 
Caivalry B; Sur Co 865 F Zd 1217 811th Cir 198911 

 greenla la^. m p m  note BO, a t  244-46 
"sid at  244-46 ieifing Inauranee Rating Board Confidential Circular t o  

Board Members and Araaciate Members IMay 16, 19701r (emphasis added) 
'Occurrence" m the standard CGL policy IS defined a i  'an airrdent. 

inelvdrng ~ " ~ u r i o u i  expamre to condifiana whnh reaulti during the polic) period 
in bodily injury or property damages nsither exporred nor intended from the 
standpoint of the insured" Great Laken Container Carp I, National Umon Fire 
Ins Co , 727 F 2d 30, 33 llst Cir 19861 

"'See infra Parr V and accompanying notes 
"'Gold & .4rfmann. mpra note 94, 81 347 
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so-called absolute pollution exclusion.117 Pollution coverage today 
18 generally available only through Environmental Impairment 
Liability (EIL) policies, which provide mimmal coverage at  great 
expense.ll8 

Virtually all of the cases that  a m h t a r y  litigator will 
address m\,olve insurance policies written pnor to the latest CGL 
policy change Therefore, this article will not address the 1986 
absolute pollution exclusmn further Because CERCLA cleanup 
claims are retroactive and can span decades, however, litigation 
over the meaning of the 1973 standard pollution exclusion 
remains a key coverage issue. 

" ' I d ,  Stephen C Jones, Debote Rages O i e r  Insuiencr Caurrogr.  NAT'L L 
J ,  Fob 24, 1992, at  20, 22 n 1 In full, the 1956 CGL rw181on o f  the  standard 
form p~ l lv t ion  exclumn pramdes that  coverage does not apply to the follawing 

11, 'Bodily ~ " ~ u r y '  or "property damage" zriang out of the 
actual. alleged, or threatened discharge. dinperial. releabe or escape 
of p011utant. 

(8) *f Or from p'emlsea you OW", rent or Deeupy, 
Ibl  at or from any site or lacation used by or for you 01 

afherr for the handlmg. storage. dmpoial. pmceaamg 01 
treatment of waste 

(CI which are at any time frsndpmed.  handled treated, 
dmpaaed of, OT processed 8s waste by OT for you or m y  pereon 
or oreaniiatian for whom VOY mal- be leeallv recoonaible 01 

~ . " .  . 
(di a t  or from any si re  or loeatmn on which you or any 

contractore or rubcantraetori working directly or mdirectly on 
yovr behalf are performing operations 

( L J  if the  pollutants are brought on or to the mte or 
1o~afion ~n connection wrth such operations. or 

(11) d the operatione am t o  test for. manitor, clean 
up i e m ~ v e ,  contain. treat ,  detoxify or neutralize the 
pollutanrs 

121 Any 103s. c o l t .  or expense a r m n g  aut O f  m y  governmental 
direction OT request that you test far. momtor. elesn up. remove. 
Contain, treat  d e t m f y  or nenfralize pollutants Polluranta means any 
ialrd. liquid. gaasous or thermal Irritant or contaminant. Ineluding 
smoke, vapor. boot, fumes acids, alkalis. chemicals and m a t e  Waste 
include8 matenala to be recycled. reconditioned DT reclaimed 

Innuranre Servieea Offhe. Inc , Commercial General Liability Program ed 11-86 
Explanafary Memorandum. CGOOO20285 at 2 

 gold & Arfmann. supra note 94, at  347 A 1987 GAO study indicates that  
as o f  1987. only one principal m8ursnce mpplier actively UBP marketmg pollufmn 
ins~rsnce  under the EIL p d i c y  A small group of other companiei uccasmnally 
wrote pdlutmn ininisnee p o l ~ c ~ e a  86 an aecommadatmn t o  cllenta holdmg exmtlng 
p n l m e i  In addmon. only two reinsureis of p~llutian inivrance were on the 
market Reinsurer8 m e  eompameo t h s t  aisume. for a share of the p~emmm. s 
part of the potenrial habihty nsks t h a t  the iniuiance company vnderwnfes 
United States General Aeeovnting Office, Hazardous Waste Issues Surrounding 
Inauranee Availabhfy, GAOLRCED-88.2, at  20-21 (Orf 1987) 
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V Judicial Interpretation of Pollution Exelusmn Clause 

Litigation over the meaning of the pollution exclusion clause 
has focused primarily on the meaning of the "sudden and 
accidental" exception to the exclusmn The pivotal interpretation 
issue has been whether. as ~nsurance companies argue, the ward 
sudden carries only a temporal meaning. as in ' 'ahrupy or 
"instantaneous." or whether, a8 policyholders argue, it LS 
ambiguous and can include an unexpected and unintended release 
of pollutants or unexpected and unintended pollution damage 11s 

Courts interpreting the clause have developed two divergmg 
lines of case8 As a general rule, the early decisions held that the 
pollution exclusion clause 1s only a restatement of the definition 
of "occurrence "120 Under this analysis, coverage was barred only 
If the insured expected or intended the pollution damage 121 After 
1984, however, a line of decisions emerged which generally held 
that the exclusion clause barred coverage for all pollution-related 
damage unless the polluting activity occurred instantaneously Iz2 

This part firat will review the rules of construction that 
courts use in interpreting in~ur snce  policy terms, followed by a 
detailed review of the opposing lines of c m e s  The courts differing 
interpretations then will be analyzed. 

A Rules fw Construmg Insurance Polietes 

As contracts, ~nmrance polmes are subject to the rules of 
construction normally used in interpreting regular contracts. The 
rules generally require that  w r d s  he s v e n  their plain meanings, 
unless t o  do so violates public pohey.'z3 A court usually hegins its 
analysis of inmxance policy terms by determmng the clarity of 
the policy's clauaes If the court finds the provmons to be 
ambiguous. I t  normally applies the eommon.law maxim of contra 
proferentum 124 

..*See ~ e n e d l i  John OLeary, Contmg Full CERCM The Refens? of 
Superfund Insurance Coirroga Decisions from Safe Suprema Courts V o l  6 Co 3 
A B A  S i r  RESOCRCE~ & Ehx+ RPTR 31 32 ,Winter 1992, 

lzUHaskms, a u p i a  n o t e  16 ~t 10352 
"l id 
"'Id 
->.See Embank, supra note 33 at 203 
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Contra profeerenturn requires that, because an insurance policy 
is a contract of adhesion, ambigruties in It m u t  be strictly constmed 
against the mstrument's drafter to maumize coverage.125 T h s  is 
espenally true of exclusmns.126 In interpreting the scope of 
exclusions, the insurer has the burden of provlng that the facts fall 
w t h n  the exclusion, rather than in the coverage pravismns.127 

In the context of msurmce policy construction, courts 
generally hold that  when a term 1s capable of more than one 
reamnable Interpretation, it must be construed against the 
drafter and in favor of the polieyholder.128 On the other hand, d 
the court finds the clause to be unambiguous, it  usually holds in 
favor of the insurance company.128 

Exceptions to the general rule of contra profeerenturn in the  
insurance policy context exist. If, far example, the court finds that  
the policyholder and the insurance company are in relatively 
equal bargaining positions, the court will be less likely to find the 
inwrsnce policy to be an adhesion contract Consequently, the 

m p r n  note 86, s t  361-62 Federal Isw however, exempts the industry from 
significsnt aspects a i  the antitruef lsws 16 U S  C 8s  1011-1015 (19881 

115UUmfed Stater I Sechnge, 397 U S  203, 210 119701 ('Among Lheee 
prmaplea [of contract interprefstmnl IS the general maxm that B contract should 
be construed most strongly against the drafter'r 

128See Jackson Townehip Mun Ut11 Aufh v Hartford Accident & Indem 
C o ,  461 A 2 d  890, 992 c6.J Svper 1982r, A l l b m e  Ins Ca v Kloek 011, 73 A D  2d 
486. 426 N Y S P d  603 115801 

'z'Jaekran Taunshw 411 AZd st  992 

habilrty &de, rt; pahcy.with a clear lanmyag;. but I t  cannor do i o  with thar 
dulled by ambiguity"'). Baswell v Travelleri Indem Ca , 120 A 2d 260. 264 IN J 
Super 1956, r"Sinre indursnce contracts are phrased by the ~niurer, i t  IS for the 
m u m  t o  make them $0 clear tha t  they cantam no amblgulty a8 t o  t h e n  msanmg. 
otherwma they musf be ranitrued moat strong egamt the ~nrurer") Srr g r n r r a f l ~  
Sshsbury, supm note 86, s t  362. Greenlaw, supra note 90 at 271 

'zmSe, e g ,  C L Hsfharay  & Sons Carp Y Ammcan Motonat Ins C a ,  712 
F Supp 266 rD Maas 1889). Fireman's Fund Ins Co r Ex-Cell-0 Carp , 702 F 
Supp 1317 1E D Mich 19681. Unitad Stater Fideliry & Guar Co Y Murray Ohio 
Mfg , 663 F Svpp 517 !M D Ten" 19881, nffd 876 F 2d 858 (6th Cir 1969' 
Barden. Inc Y Affiliated F M  Ins Co , 682 F Svpp 927 !SD Ohio 19871 affd 
876 F 2d 858 16th Cir 1989). American Motorists Ins I Gsneral Hoat Corp, 667 
F SUDD 1423 1D Kan 19871. Centennial Ina Ca Y Lumbermen's Muf Casualtv 
C o ,  i?7 F SVPP 342 ( E D  Pa 19871. F m h e r  & Porter C o ,  v Liberty Mut 1.; 
C o ,  666 F Supp 132 !E D Pa 19861 Hicks I American Resources IDS C o ,  622 
N E  2d 718 (111 App I ,  appeal denied, 530 1cE 2d 246 1111 19881, Technican Elees 
Corp Y American Hame Assurance Ca , 642 X E  2d 1048 16 Y 19891, Waste 
Managemenr Y Peerleis In3 C a ,  340 S E 2d 374 IN C I ,  i s h 2  denied, 346 S E 2d 
134 1NC 19661 
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court will be less likely to construe ambiguous terms against the 
LnSurer automatically 130 

Courts that  decline to construe ambiguities against the 
in~urance  company automatically have found that the policy- 
holder is in an equal bargaining position with the insurer when 
the insured is not an "innocent," hut instead is an immense 
corporation that carries insurance with large annual premiums, 
employs sophisticated businessmen, and retains legal counsel on 
the same professional level as counsel for msurers 131 Likewise, 11 

a court finds that the insured actually bargained over the 
significant terms of the CGL policy or pollution exclusmn. the 
court may decline to construe the terms in favor of the insurance 
company 13% 

B The Early Cases 

One of the earliest cases to  interpret the pollutmn exclusion 
clause was Lonseo, Inc u Deportment of Enwronrnental Protec- 
tmn 133 In Lansco. vandals broke into the plaintiffs 011 storage 
facility and opened storage tank valves, leaking 14,000 gallons of 
011 onto the property The oil entered a drainage system and 
eventually entered the Hackensack R i ~ e r . ' 3 ~  Lansco swiftly 
cleaned up the spill in accordance with instructions from the New 
Jersey Department of Environmental Protection. Lansco's insurer 
refused to pay the S140,OOO of clean up costs eventually 
incurred 1 3 j  The insurer argued that the occurrence was neither 
sudden nor accidental within the meaning of the pollution 
exelusmn cIsuse.136 

The Kew Jersey Superior Court reviewed the CGL policy. the 
pollution exclusmn clause, and the pollution exclusmn's exception. 
focusing on the term "sudden and aceidental."l37 The court found 
that the policy covered Lansco's cleanup costs because the 
occurrence that  caused the oil spill was bath sudden and 

S o  C3939-84 rSJ Super June 6 1986, 
i-Eaglo Leacing Carp \ Hartford F ~ r e  Ins C o ,  640 F 2d 1267 5 th  Clr 

1976, 
'2see. ' E ,  Shell 011 Ca Y Accldent h Casualf) Ins Co of W n t m h u r .  xi0 

278.963. (San Maten Caunty Cal Super C t  July 13. 1968,. cited 231 Gordon g. 
Westendarf, s u p m  note 96, sf 603 n 125 

" ' L e  e #  Diamond Shamrock Chams Co F Aefna Casualty & Sur Ca 

affd. 366 A 2 d  363 IF d Super 1976 
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accidental "within the ordinary accepted meaning of those 
words.'"38 Because the policy did not define "sudden and acci- 
dental." the court reasoned that  the plain, ordinary, and 
commonly understood meaning of the words must be used 139 

The Lanseo court determined that  "sudden" meant happen- 
ing without notice, as in an unexpected and unforeseen Incident. 
It similarly defined "accident" as something that  happens 
unexpectedly."" Focusing on the insureds viewpoint, the court 
concluded that  because the 011 spill was neither expected nor 
intended by Lansco, the spill was sudden and accidental under 
the pollution exclusion clause even If caused by the deliberate act 
of a third party 111 

Another early case in wheh the court found the meamng of the 
pollution exclusion clause ambiguous was Farm Fomdy Mutual 
Insurance Ca. u. Bagley.14z In Bagley, neighbors of  a farmer whose 
land had been sprayed with pesticides sued the sprayers for 
damages to their nneyards and crops. The sprayer's insurance 
company refused coverage, mtmg the pollution eaclunon cleuse.143 

Finding the meamng of the pollution exclusion clause ambig- 
uous, the court concluded that the focus was not on Bagley's intent 
m t h  respect to the occurrence-in this case, the crop spraying-but 
whether the damage caused by the dispersal onto the neighbor's 
property was expected and intentional 144 Although the insured 
intended to spray the chemicals onto his o m  land, the court 
diatinguished that discharge from the unexpected, unusual, and 
unforeseen dispersal of the pesticide onto neighboring land.lb6 

Although the Bogley court, like the New Jersey court in  
Lonsco, construed the pollution exclusion terms in favor of the 
pahcyholder, the court departed from the Lansca analysls by 
focusing on the damage, rather than an the original polluting 
actwity With this analysis, the Bagley court added a twist t o  the 
Lonseo analysis that  won was to be followed by a number of 
courts in the northeast. 

The court in Allstate Insurance Ca. o Klack 011146 followed 
the Bagley line of reasoning. At issue in Hock 061 was property 

I3*Id at 523 
19B1d 
I'OId a t  524 
"'Id 
* * 6 4 A D 2 d  1014 4 0 5 S Y S P d 2 5 4 ( 1 9 7 8 1  

-'sId sf 1014. 405 S Y S 2d at 295 
"'id 
"*Id at 1014, 409 N Y S 2d at  296 
.e613 A D Z d  486, 426 T Y S 2 d  603 119801 
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damage sustained by landowners caused by a leaking gasoline 
storage tank that mock Oil had installed and maintained147 
Finding the pollution exclusion clause ambiguous. the court 
opined that the policy must be construed most favorably to the 
policyholder and strictly against the ~ n ~ u r a n c e  c0mpany.~4e The 
Klock 0~1 court noted that t h u  is especially so as to an ambiguity 
found in an exclusionary clause 149 

The court ruled that the term "sudden" did not mean that 
the pollution discharge had to occur 1nstantaneoudy.150 Instead. 
as in Bagley, the court defined the phrase "sudden and 
accidental" by focusing on the resulting damage-not on the 
incident causing the damage lK1 The court concluded that 
"regardless of the initial intent or lack thereof as It relates to 
causation, or the period of time involved, If the resulting damage 
could be viewed as unintended by the feactfinder, the total 
situation could be found to constitute an accident and therefore 
within the coverage "162 

The court In Jackson Townshrp Munmpal  Ctdities Authority 
o Hartford Accident and Indemnity Co'J3 adopted a smi l a r  
analysis Jackson Township involved a landfill used b> the 
municipal utilities authority, the seepage from which contami- 
nated a nearby aquifer Town residents sued for peraonal injury 
and property damage caused by the contaminated drinking water, 
allegmg that  the township negligently selected. mamtamed. and 
designed the landfill from which the pollutants had been 
seep,ng.=4 

The New Jersey Superior Court attempted to synthesize the 
holdings of Lonsco, Bagley,  and Klock 011 by noting that the trend 
~n other jurisdictions was to allow coverage despite the pollution 
exclusmn clause far the unintended results of intentional 
discharges of pollution lS6 The Jackson Township court found that 
the pollution exclusion clause was ambiguous, noting that the 
courts of other jurisdictions were nearly unanimous ID finding the 
Same Accordingly, the court resolved the ambiguity in favor of 
the policyholder 156 

d a t  456.87, 426 S Y S 2d at  603-04 
d at 488, 426 N Y S Zd at 604 

" ' Id  a t  459. 426 N I' S Zd at  605 
' I d  sf 181-89, 426 S Y S Zd at  604-06 
" I d  at 486-89 426 N Y  S Zd ar 606 'citation ornitredl emohasis added, 

-'3461 h 2 d  990 , h J  Super 19521 
~ ' I d  at  991 

st 993 
" I d  at 992 94 
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The ambiguity, in  turn, led the court to focus on the 
resulting damage, rather than on the The court 
concluded that  the pollution exclusion clause "can be interpreted 
as simply a restatement of the definition of 'occurrence'-that 18, 
that  the policy will cover claims where the injury was neither 
'expected nor intended "'168 Under this analyBis, the pollution 
exclusion clause precludes coverage for damage caused when the 
person who discharged the pollutant knew or should have known 
that  the discharge would result in the injury If, however, the 
damage was not expected or Intended--as typically is the case 
when damage is caused by materials that  have leaked from a 
landfill-the pollution exeluaion will not apply. 

Consequently, Bagley, Kloek 04 and Jackson Township 
differ from previous cases finding for policyholders. These cases 
effectively restrict the type of occurrences far which the pollution 
exclusion clause precludes coverage. In Lonseo, for example, the 
court found that  despite the pollution exclusion clause, the CGL 
policy covers damages and injuries resulting from an unexpected 
euent.ls* The latter three courts, however, held that  the pollution 
exclusion clause precludes coverage only when the policyholder 
intended or expected to cause the injury or damage. 

In  the years following Jackson TownshLp, several courts 
followed its rationale, finding that  the pollution exclusion bars 
coverage only when actual damages caused by pollution-as 
opposed to releases of pollution-were intended or expected by the 
policyholder 150 Other courts, however, followed the Lansca 
example, determining coverage based on whether the policyholder 
intended or expected the discharge, release, or dispersal 161 

C. Trend of P ~ o ~ n s u r e r  Decisions 

Begnning In 1984, courts began divergmg from the view- 
point described above, producing a series of proinsurer decisions. 
Most of this later line of eases added an element of duration in 
deciding whether a release of pollutants was sudden and 
accidental In these decisions. courts eenerallv held that  the 

".Id at 994 
"'Id at 992-94 
'SBLansca, 350 A 2d at  624 
l i0Eg Pepper lndus , Inc Y Home Ins C o ,  67 Cs l  App 3d 1012, 134 Cal 

Rptr 904 11977, United Ststen A 5 . m ~  Co Y Travelers Ins C o ,  336 Pi U- 2d 838 
Olich App 1983) 

'"Eg  Great Lakes Container Carp Y Pistmnal Union Fire Ins Co 727 
F Zd 30 l l a t  Clr 1984, American Stares Inn Co v Maryland Casualty C a ,  537 F 
Supp 1649 (E D Mich 1984). CP3 Chcm Ca v Continental Inn Co , 469 .4 2d 
1265 ClcJ Super 1984, 
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phrase "sudden and accidental" m the pollution exclusmn clause 
only provides coverage far pollution tha t  18 virtually 
instantaneous 

One of the first of this line was Teehollay Co. L Reliance 
Znnsurance Co 162 Techalloy involved a toxic tort action in which 
the injured parties alleged that Techalloy recklessly disposed of 
trichloroethylene onto them properties for over twenty-five 
years 163 Finding the pollution exclusion clause t o  be unam- 
biguous, the Pennsylvania Superior Court held that coverage was 
barred because the discharge took place over the years Although 
it  could be construed as an ''occurrence," It was not instantaneous 
and, therefore, was not "sudden "154 

The Sor th  Carolina Supreme Court, in the 1986 case of 
Waste Management o Peerless Znsuronee Co. explicitly rejected 
the holdings of Lanseo, Kloek Oil, and Jocksan Township. At issue 
in Waste Management was a w i t  by the federal government 
against the company for damages that its landfill had caused to 
the well water of neighboring homes Waste Management 
impleaded the trash removal company that brought landfill to the 
site, who in turn requested defense and indemnification from its 
insurance company 165 Holding in favor of the insurance company, 
the court found the pollution enclusmn clause to be clear and 
unambiguous 157 

The Waste Management court found that because the word 
"occurrence" relates t o  whether an event was intentional or 
expected, the occurrence-based policy c o v m  only unintentional 
and unexpected event8.168 Next, the court looked at whether the 
pollution exclusion clause addresses the type of damage resulting 
from the event-that IS, whether the event causes pollution leB 

Finally, the court determined that caverage 1s reinstated under 
the exception to the pollution excluaion clause only If the events 
happened instantaneously or precipitously 170 

Under this three-part analysis, the court concluded that 
because the trash removal company did not expect the pollutants 
to enter the groundwater, the event was an ''occurrence'' under 

' 6 2 4 8 1  A 2 d  820 (Pa Super 1964, 
-"Id st 820-22 
" ' id LI 827 
#j340 S E 2d 374 IS C 

-##Id at 374-76 
Id  at  380 

'&Id 
'*'Id at  380-81 
l - o l d  at  362 

i r h k  denied, 346 S E Zd 134 S C 19861 
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the terms of the CGL policy.'71 The pollution exclusion clause, 
however, excluded coverage because pollution resulted. The 
exception to the pollution exclusion clause did not support finding 
caverage because no evidence exi8ted ta prove that  the release of 
pollutants was "sudden."'72 

The Waste Management court rejected the Lnnseo analysis 
because, by construing "sudden" as sponymous with "occu~rence'' 
and "accidental," the Lanseo court rendered the terms redundant 
and indistinguishable I75 The court also refused to follow Jackson 
Toiunshrp and Hock Oil because those courts did not focus on the 
temporal significance of the term "sudden ''174 

Same courts addressing the pollution exclusmn clause have 
taken a slightly different approach Specifically, they find no need to 
determine whether the word "sudden" is ambiguous. These courts 
have found that Insureds who regularly discharge or deposit 
materials in the course of business cannot later argue that the 
damage from their dimharging actiwties were mntended or 
unexpected. Illustrative of this approach 1s Transomerico Insurance 
Co. u. Sunnes,'7s an Oregon case involving the discharge of acid and 
caustic wastes into a city sewer system by the Culligan Water 
Candtioning Company Culligan argued that the pollution exclusion 
clause should not apply because the damage was unintentianal.176 
The court rejected the argument, finding that the clause operated to 
exclude coverage because, although the damage was unintentional, 
the drscharge of the waste was mtentional.'v7 

The First Circuit in  Great Lakes Container Corp 0. Notional 
Unmn Fire Insurance Company of Ptttsburghl78 took B similar 
approach. Great Lakes, a barrel reconditioning business adjacent 
to a stream and a wetland, was sued for contaminating sails, 
surface waters, and g r o ~ n d w a t e r ' ? ~  The court found that the 
company's practice of emptying used barrels of their contents, 
including chemicals and other waste products, was a normal 
function within the company's regular business activity. As such, 
no ''occurrence" arose within the meaning of the CGL policy, nor 
did any alleeation of B sudden and accidental discharee arise.180 

"lid a t  383 
"" Id  
"aid at 381-82 
>.'id at 382 
>.s711 P 2 d  212 (Or App 19851, rmam denied. 717 P 2 d  631 (Or 19861 
"'Id at 214 
'"Id (emphasis added) 
1'1727 F 2d 30 l l d f  Cir 1984) 
"'Id at 31 
Lsold at 33-34 
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D Clarifccetion of the Temporal Element 
As previously discussed, many courts have held that the 

term "sudden" contains a temporal element of brevity,'81 while 
others have found that "sudden" needs no temporal element.162 A 
1989 case heard before the Georgm Supreme Court provides 
perhaps the moat well-reasoned analysis on record of the 
temporal element of "sudden 

Claussen L Aetna Casualty & Surety Co 183 involved dis- 
charges of industrial and chemical waste on land owned by the 
plaintiff and used under contract by the city of Jackaonwlle as a 
landfill After six years of dumping waste on the property, the city 
returned It to the plaintiff. Despite the owner's claims that he had 
no knowledge that the Site had been used for dumping hazardous 
waste, the EPA informed the owner that he was responsible for 
taking corrective action The plaintiffs in~urance company 
attempted to deny coverage, arguing that the discharge of waste 
was not sudden and accidental 164 

The Georaa court concluded that the word "sudden" 1s 

susceptible of a t  least two interpretations and, therefore, 1s 
ambiguous in the context of the pollution exclusion l s j  The court 
determined that the primary definition of the term 'sudden" 1s 
' 'unexpected."l~6 The court acknowledged that "abrupt" LS a 
common use of the word, and 1s also the definition of "sudden" 
found in some dictionaries The court concluded, however, that  
the commonly understood temporal element of "sudden" IS not 
brevity, but rather, an unexpected m e e t  

The Claussen Court rejected the msurance company's argu- 
ment that  construne "sudden" to mean "unexnected" violates the 

l'lSee ~ u p m  P a r t  v C and accompanymg notel. me e l ~ o  sancer Ballard & 
Peter hl Yanur. Clearing .Muddy Waalws Analom) of the Cmprrhrnsite Geneiol 
LtobilLty Pollution Eicluaion 76 CORKELL L REI, 610, 616 n 24 11990, 

"?See supra Part V B  and accompanpng notes B I ~  ofso Ballard & >lanun. 
supm note 181, a t  618 n 2 5  

ll'aao s E zd 686 'GS m a g )  in civvsrin the G ~ O ~ W  supreme court 
answered questions certified to it by Clauasen r Aetna Caaualtg & Sur Co , 865 
F 2 d  1217 (11th Cir 1967. The Geargla court.s ansver La rhe certified questions 
1% c o n t s m d  ab an appendix t o  the deeman ~n Clauiren Y Aetns Csruslty & Sur 
Ca 8 11th Cir 1989, r a g  676 F Supp 1571 I S D  Ga 1987, 

60 3 E 26 st 666.67 

id In e o  holdmg the court erplamed a i  folloui 
,Ob reflection m e  r e d i i e ~  that. even ~n >fa pnpvlar usage, audden' 
dopi not U P U ~ I I Y  describe the duration of an event but rather ~ t r  
unexpectedness B sudden storm, B sudden turn ~n rhe road wdden 
death E ~ e n  xhen used to describe the aniet of an event rhe word 
ha& an e l m ~ c  temporal connatmon that v m e I  u n h  expectafmns 
Suddenly 1t.s spring 

l'lSee ~ u p m  P a r t  v C and accompanymg notel. me e l ~ o  sancer Ballard & 
Peter hl Yanur. Clearing .Muddy Waalws Analom) of the Cmprrhrnsite Geneiol 
LtobilLty Pollution Eicluaion 76 CORKELL L REI, 610, 616 n 24 11990, 

"?See supra Part V B  and accompanpng notes B I ~  ofso Ballard & >lanun. 
supm note 181, a t  618 n 2 5  

ll'aao s E zd 686 'GS m a g )  in civvsrin the G ~ O ~ W  supreme court 
answered questions certified to it by Clauasen r Aetna Caaualtg & Sur Co , 865 
F 2 d  1217 (11th Cir 1967. The Geargla court.s ansver La rhe certified questions 
1% c o n t s m d  ab an appendix t o  the deeman ~n Clauiren Y Aetns Csruslty & Sur 
Ca 8 11th Cir 1989, r a g  676 F Supp 1571 I S D  Ga 1987, 

60 3 E 26 st 666.67 

id In e o  holdmg the court erplamed a i  folloui 
,Ob reflection m e  r e d i i e ~  that. even ~n >fa pnpvlar usage, audden' 
dopi not U P U ~ I I Y  describe the duration of an event but rather ~ t r  
unexpectedness B sudden storm, B sudden turn ~n rhe road wdden 
death E ~ e n  xhen used to describe the aniet of an event rhe word 
ha& an e l m ~ c  temporal connatmon that v m e I  u n h  expectafmns 
Suddenly 1t.s spring 
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rule of construction that  the contract be read to p v e  all parts 
meaning Aetna contended that  such an interpretation merely 
restates the definition of "occurrence "188 The court disagreed, 
finding that  the occurrence-based CGL policy focuses an whether 
the property damage is unexpected and unintended, while the 
exclusion clause focuses an whether the discharge or release 1s 
unexpected and unintended. The exclusion clause, therefore, 
eliminates coverage for damage resulting from intentional or 
reckless polluting activities 18s 

Aetna's third argument was similarly unsuccessful The 
court rejected the contention that  the plaintiffs construction 
violated a cardinal rule of contract interpretation because It was 
inconsistent with the parties' mtentmmLS0 The insurance 
company argued that  pollution liability is an enormous risk that  
neither party anticipated when underwriting the policy sixteen 
years earlier. The Clailssen court, however, found persuasive 
documents presented by the Insurance Rating Board to the 
Georgm Insurance Commissioner when the pollution exclusion 
first was adopted. These documents suggested that  the clause was 
intended to exclude only intentional polluters.'sl 

The Wisconsin Supreme Court issued an equally well- 
reasoned opinion in  the 1990 ease, Jus t  u .  Land Reclamation, 
Ltd.192 The facts de8cribed in Just  are simdar to those in  
Cloossen. Property owner6 near a mumeipal landfill alleged that  
negligent Operation of the landfill by Land Reclamation gradually 
had contaminated their water supply, generated foul odors, and 
allowed debris to blow onto their lands.193 Citing a line of 
Wisconsin cases in  support. the defendant's inmrer  moved far 
summary judgment, arguing that  "sudden and accidental" unam- 
biguously means abrupt and immediate. 

The Wisconsin court, like the court in Claussen, noted that  
different dictionaries offered different primary definitions of the 
word "sudden," rendenng the term ambiguous 194 The court also 
noted that  its conclusion was consistent with "substantial 
evidence indicating that  the insurance industry itself orignallg 
intended the phrase to be construed as 'unexpected and 
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unintended '"19fi The court then conducted one of the most careful 
judicial scrutinies on record of the drafting and marketing of the 
1966 CGL policy and the 1970/1973 revision I t  also closely 
examined the insurance Industry's and drafting organizations' 
representations regarding the pollution e x c l u s m ~ ~ 9 6  

Rejecting Wisconsin precedent to the contrary, the Just court 
concluded that the phrase "sudden and accidental" means 
unexpected and unintended 197 The Court noted that Its inter- 
pretation was consistent with the IRB's suggestion that the 
pollution exclusion clause wag intended to exclude only Inten- 
tional acts of pollution and otherwise was not intended to reduce 
the scope of existing co~erage .1*~  

The Third Circuit recently addressed the Same issues in A'eur 
Castle County c Hartford Acctdent & Indemmty C O . ~ ~ ~  That case, 
like Claussen and Just ,  involved allegations of environmental 
damage and injuries caused by gradual dispersals from a 
municipal landfill. Following the Georgia and R m o n s m  courts' 
leads, the Third Circuit first reviewed numerous dictionary 
definitions of the word "sudden,' concluding that I t  LS ambiguous 
m the context of the pollution exclusion clause Applying 
Delaware law, the court held that the word "sudden" should be 
interpreted as meaning "unexpected."2o1 

The 'Yew County court's conclusion also wag aided by an 
examination of the pollution exclusion clause's drafting history. 
The court concluded that the proper focus of the debate was not 
over whether the pollution damage was sudden and accidental. 
but instead over whether the polluting activity or discharge was 
unexpected and unintended 202 

E. Anal j s~s  

The appropriate starting point far an analysis of the scope of 
the pollution exclusion clause is the recognition that the pollution 
exclusion. like any other exclusion, is intended t o  exclude 

>#"Id Bf 575 
"'933 F 2 d  1162 rad Cir 1991 
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coverage for acts that  otherwise are insured.zOs In other words, a 
finding of an  ''o~currence'' 1s necewiry before coverage will be 
available If no ''occurrence" has a m e n  within the meaning of the 
policy terms, addressing the question of whether the pollution 
exclusion clause applies is unnecessary.204 

''Occurrence" in the CGL policy LS defined as "an aceldent, 
including injurious exposure to conditions, which results during 
the policy penod in bodily injury or property damage neither 
expected nor intended from the standpoint of the insured."zOs 

Once the court determines that a polluting "occurrence" has 
happened, the pollution exclusion clause comes into play. The 
clause first generally excludes coverage for "property damage 
arming out of '  a polluting occurrence. The exclusion clause then 
provides the exception that the exclusion "does not apply If such 
drschorge, drspeisal, release or escape is sudden and aeciden- 
tal."zo6 Accordingly, the focus of the exclusion's exception shifts 
from pollution damage, which is generally excluded, to the 
polluting activity or discharge giving rise t o  the damage or 
injury 207 If the activity is "sudden and accidental," the exception 
kicks in t o  reinstate coverage. Alternatively, if the discharge was 
intentional or reckless, coverage 1s precluded 

Because of the use of the phrase "sudden and accidental' to 
modify the pallutmg activity, the entire exclusion clause becomes 
ambiguous. The phrase "sudden and accidental' is not defined, 

sEPSee Barry R Ostrager, Insurance Coi i i r rp  Irsues Arising Out of 
Hazardous Wusk En~iionmrnlal Clean L> L~tigrrfian, ALL.ABA coo as^ or 
Srroi 1061, 1063 Uvne 24, 1591, 

204See Infernan~nal Minersli & Chem Carp v Liberty Yut Ins C o ,  522 
N E Zd 758 767 (111 App 19671 ('if there were "0 "occurrenee ' there r o v l d  be no 
coverage in the  firit milance and I t  would be unn~cessary to reach the question 
whether the pollution P X C ~ U B ~ O ~  clauae apphedl 

'"Great Lakes Container Carp v hatianal Umon Fire Ins C o ,  727 F 2d 
30. 33 (1st Cir 1566) 

2"aCreenlau. supra note 50, at 244-46 (citing Insurance Rating Board 
Canfidential Circular Lo h a r d  Members and Aiiooiate Mlembere (May 15 1570,l 
(emphasis added, 

533 F 2d 
1162, 1168-65 13d Cir 15911 (the uecumenee CIZUS~ focuses ~n damazes whereas 
the p d u t m n  e~c lu i ion  c l s ~ s e  focuser on discharge). Umled Stares Fldehfy & 
Guar Ca , Y Star  Fire Coals. Inc, 856 F 2d 31. 35 16th Clr 15881 CU%?le the 
dmtnet court may have been correct that  the damage resulting from the 
discharges were unintended and unexpected. t h a t  13 not the v l t m a t e  queslmn 
The ultimate quesbon is whether the discharge. of coal dust *ere audden and 
acndental.,, Teehmeon Eleerr Carp \ Amencan Home Airurance Co , 141 
A D Z d  124. 144, 533 N Y S  Zd 91. 94 (19881 uffd. 542 N E  2d 1048 1x7 15891 
("The rele\ant factor LI not whether the policy holders antxipared or intended the 
resultant L W Y ~ )  or damage but whether the toxic material was discharged ~nto 
t h e  environment  vneipectedly and u m n t e n t ~ a n a l l y  or knowingly and 
mrenflonally' , 

"'Le A'eu Castle Covnty & Hartford Accident & Indern Co 
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and 16 capable of a t  least two differing interpretations On the one 
hand. the words can have a temporal meaning as an "in- 
stantaneous event " The phrase, however. also can mean simply 
that the pollution discharge or dispersal was unexpected. 

The exclusion clause's ambiguity 13 so patent that even 
members of the insurance industry are on record as being 
confused over the meamng of the phrase.208 Some commentators 
speculate that  the choice of words was purposeful-that IS, 
"[vliewed in the light of the pollution programs existing in the 
early 1910s and the state of relevant case law, the insurance 
Industry's choice af the terms 'sudden and accidental' suggest a 
calculated effort to assure ambiguity"208 The EPA also has 
suggested that the i n ~ u r a n ~ e  industry knew of the exelusmn 
clause's ambiguity when It was drafted 210 

Understanding the meamng of the pollution exclusion clause is 
not possible mthout an analysis of the hustoncal context and the 
pohcy drafters' intent The insurance industry has not readily made 
available its committee meeting minutes, reports, and analyaes, 
which would shed light an the ambiguity $11 The drafting history 
documents that are available, however, indicate that the pollution 
exclusion clause wag drafted because of the perceived need to clarify 
the definition of ''occu~~ence" aa it relates to the insured's intent 212 

Z'tThomas L Asheroft, then-Secretary Polleyholderr Serum Dwmon,  
Insurance Compan) of North Amerrca m speaking before a convention of the 
Federatm of Inrvranie Counsel, revealed that  a h &  ' there  IS no que~tmn 8s to  
mfenl. that 11. rhaf the pollutmn e ~ e l u ~ i ~ n  caverage IS confined t o  the unintended 
sudden happemng or accident just  what IS or 1% not audden haa puzzled insurance 
men & m e  the advent of liability iniuiance ' Thomas L Ashcraft. Ecology, 
Enizionment, Insuranrr and the L a x .  2 1  FED'' or I Y S  Couus Q 37, 64.65 
r1970-118 

'"Cheder et  a1 , Patterns of Judicial Interpretation of Inmranre Coverage 
for Hazardous W a i t s  Site Liabihtv 16 RurcEns L J  9 37 11986, riled m 
Greenlai supra note 90. at  245 n i 3  

' (Uotice of Proposed Rulemakmg and Requerf for Comment Regarding 
Insurance for Karte Dispasal Industry. 50 Fed Reg 33 906 ,19861 The EPX ha: 
meculated tha t  the insumnee Industry, ~n includine the Dallutiun exc1~iion clause . .  
ID the pohcy ~ a r  aware o f  ~ t r  pofentml amhgum 

- Saliiburr s u s m  note 66 a t  369 71  Salirbvrv slleees that the insurance , .  . I  
mduitry has created difficulfiea m obtaining drafting history material8 that would 
aid ~n underrtanding the purpose and intent of the p ~ l l u h o n  e x ~ l ~ d m n  e l s ~ i e  I d  
a i  369 n 3 6  The Insurance Services Office (ISO. which 13 the custodian for fhri 

?-?Ssliibury, supra note 86, at 370-71 The minutes of B l a r c h  1970 
meeting 01 the General Liahdiri Goremmng Comm~ttee of the IRE include the 
following diieuicion 

[Claierage far  pdluiion may nor be prmided in mmt  casea under 
p~erent  p o h c ~ e a  beeauee the damages could be imd to  be expected or 
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For example, in a letter of explanation to its members, the 
MIRB wrote, "The above exclusion clarifies this [pollution 
coverage] situation so as to avoid any question of intent. Coverage 
1s continued for pollution or contaminatian[-lcaused injuries when 
the pallunon or contamination results from an accident "213 

The term "accident" refers back to the definition of ' ' O C C U T ~ ~ ~ C ~ ' '  
in the 1966 CGL policy, in which ''accident" includes "continuous 
or repeated exposure to conditions, resulting in property damage 
or bodily injury neLther expected nor intended from the standpoint 
of the insured."214 

A leading ~ n ~ u r a n c e  company's published statements also 
streaaed intent and the need to clarify the existing coverage. An 
Aetna Life and Casualty Insurance Company repreaentative 
stated the following: 

We believe that  loss, injury or damage due to 
uncontrolled or inadequately controlled emissions or 
pollutants 16 an uninaurable business risk, since most 
managements are well aware of [pollution1 problems 
and have made decisions to continue operations. We 
have never intended that  liability insurance policiea 
should cover i q u r y  or damage which might be "ex- 
pected or intended" by the insured However, to make 
absolutely certain that  policy coverage was understood, 
specific endorsements were developed to clarify such 
coverage intent as regards pollution.215 

Statements by insurance industry representatives to insur- 
ance commisaioners and state insurance regulatory agencies, 
during the process of obtaining approval for the new exclusion, 
are additional important sources for determining the meaning 
and intent of the clause 216 These representations consistently 

intended and thur be excluded by the defmmban of ocenrience and, 
therefore. the sdoptmn of an exeluson could be said 10 be a 
clorifzcation, b u t  II "ecessaiy one Lo maid any quealion a/  intent 

Id at 370 (quoting Minutes of the .Meeting of the General Liability Governing 
Commttee a i  the lnsursnee Ratmg Board. Mar 17. 19701 lemphasii added) 

1191d at 371 Iqmhng Letter from Mutual Rating Bureav to Members and 
Subscribera Wnnng General Liabdny Insurance !June 9. 107011 

11'1 S MILLER & P LLFEBVRE. MILLER'S Sruroaio Insom-CE POLICIES 
A h ~ o r a r ~ o  409 (1959 supp I (emphaab ad 

ll'Greenlar. supra note 50. at 24 
insurance Impl~cabona A E T N A - ~ E R ,  July-A 
Bnef of Amici Cviiar Amencan Petroleum Ini t ,  Clavaaen Y Aetna Casualry d 
Sur Co , 851 F 2d 1217 111th Cir 158911 

ganrmlly Sahsbury, m p m  note 86, BL 372.74 Sahibury notea that 
courts  often eonelder rfafementa by draftera of standard-farm i n m ~ a n c e  contracts 
to be dispositive of the ~uestmn of the part 
Cahforma Superior Court lodge BI eonclvdin: fh  
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support the explanatmn that the pollution enclusmn was added 
merely to clarify existing coverage under the "neither expected 
nor intended language in the definition of 'occurrence "217 

Consequently, the insurance industry apparently had two 
focuses when it  introduced the 1973 pollution exclusion clause 
First, it intended tha t  coverage would be denied for reckless, as 
well as udlful, polluters. The induatry did not want eowts t o  
interpret the CGL policy as providing coverage for polluters who 
did not intend spemfically to do the damage. but who knew that 
their polluting activities would cause the damage and who failed 
to take reasonable steps to prevent it.218 

Intent o f  the parhes drsftmg the  contracts and then  expeetsfmni about scope of 
c o w a g e .  ulll be o b f s m d  through document pradvctlons from he) Industrywlde 
argan~zafms  and deposmans o f  fhelr personnel " Travelen Reply Memorandum 
~n Support o f  Coordmatm 81 7.8 #filed Jan 6 19811, Armctrong Cork Co I 
Astna Casualty and Sur Ca No C315667 (Cal Super Ct L A  County, quofed 
m Sahabur) supra note 86. at 667, n 31 

- - F o r  example the Manager of the IRB wrote t o  the Georgls Inauranee 
DepsTfme"f 

The impact a f  the ne% pmpoials ~n the > ,ad  malorits af  risks sould  
be no change If 1% rather 2 siluafian of ilanhcaban r h i c h  wi l l  make 
far a oamplete underifanding by the parties to the contract of the 
intent of caverage Coverage for ezpected or intended p ~ f f u f i a n  and 
contamlnatm II not now present as ~t II excluded by rhe dafinltmn o f  
aecurrenre Coverage far accidental mishaps IS continued except far  
the risks deicnbed in the  filing 

Letter from R Stanley Smith to Georgla Ins Dep't (June 10, 19701 #emphasis 
sddedr latfsohed PI appendix LO decision m Clauiien v Aetna Carualfi & Sur 
C o ,  676 F Svpp 1561 $SD Ga 1987, 

Representatives of the MlRB pmienting the p~ l lu t ion  e ~ ~ l n m n  polley for 
approral made ~ imi l sr  repreienlatiana They explained tha t  the pollution 
i x c l ~ s m n  elsnee wae intended to  olanfy "that the definmtm of occurrence excludes 
damages that can be said ta be expected or intended' Statement by MIRB t o  
weal Vlrglnla Commmmner of Insurance mcllad ~n Just v Land Reelamstmn, 
L t d .  456 S V 2 d  570, 1990:. motion for reconsid denied and o p  

V~rpnia  In~umnce  Comminsioner approied the pollufmn e ~ ~ l u s m n .  noting the 
fallowing 

(11 The said companms and m m g  organmatima have repre- 
sented t o  tho Inaviance Commiamaner. mall) and ~n w w m g  that the 
proposed exclusions =re mordy clarihcaiions oferisling c m e n g e  YI 

defined and 1tmLtrd an the defhtion of the term 'orcuirencr," 
contained m the respeciwe p o h c ~ e s  to  which raid e x c l u ~ i ~ n  would bo 
atrsched 

12) To the extent that m d  e x d u ~ m n ~  m e  mere clanfirahom of 
e n d r m g  coverages. the inm~ance  Cammiirioner h d s  tha t  rhere 15 no 
objectlan t o  the approval o f  such exeluii~n% 

Proceedings Before Samuel H U'eeae. lnaurance Comm~ssmner of West Y 
In i e  ''Pallurmn and Contamination" Exclusion Filinga .4dmm Hearing . 
Order st 3 (Aug 18, 1970 'emphaax added) 

" l~ 'Sea  Greenlaw. supra note 90, at  216 
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Second, the use of the phrase "sudden and accidental" in  the 
pollution exclusion clause was meant only to clarify the words 
"unintended and unexpected in the original policy. Accordingly, 
the primary meaning of the word "sudden" 16 not, as the industry 
now argues. "instantaneous" or "immediate '' Rather, its intended 
connotation LS "unexpected." 

Despite their prior statements to the contrary and the lack 
of support for any other Interpretation, insurers have reacted 
with B concerted effort to disclaim coverage for pollution damage, 
arguing that  the phrase "sudden and accidental" limits coverage 
to instantaneous mishaps.213 The insurance industry therefore 
has developed the position that, when it included the phrase 
"sudden and accidental" in the pollution eaclusmn clause, it 
intended the term "sudden" to be p e n  a temporal meaning Xzo 

The insurance industry's present arguments, however, are 
specious m hght of the use of the phrase "sudden and acudental" in 
~nsurance contmcts for the past several decades. Long before the 
industry included It m the standard pollution exclusion clause, the 
phrase "sudden and accidental" was used to define the scope of 
coverage in machinery and boiler palieies.221 In interpreting the 
phrase, courts were unanimous m concluding that "sudden" was 
synonymous with "unexpected and unforeseen," and did not bear B 

temporal connotation.zz2 Accordingly, when industry representatives 
met to dr& the 197011973 pollution exclusion, they h e w  well the 
precise connotation of the phrase "sudden and accidental." 

The industry's published representations and drafting docu- 
ments are clear. The industry stated repeatedly that  the "sudden 
and accidental" language merely was intended to clarify the 
phrase "neither expected nor intended from the standpoint of the 
accused " Moreover, virtually every court that  specifically has 
examined and addressed the drafting history of the pollution 
exclusion clause has held in favor of the insured 22s While the 

"'HHoskma, ~upro note 16. at 10351-62 
s*nBellsrd & Manus. aupm note 181 BL 630, see a h  O~trager s u p n  note 

203. at 6-9 
'"'Hoes, The Meaning of ''Accident' m Boiler and Machinery Insurance and 

6 e w  Deielopmenti I" Undsrwntmg, cited in Salisbury, supra note 66 at 379-80 
' l Z H o e y .  supra note 221, s t  468.69 see d m  Anderson & Middletan Lumber 

C o  Y Lumbermen's Muf Cabvalty C o ,  333 P Zd 936 (Wash 19691, New England 
Gal & Elec Ass n Y Ocean Accident & Guar Carp 116 ZT E 2d 671 (Yara 1963) 

z"Salirbury. supra note 86. at 876.77 n 52 Srr. e # ,  Firecard  Sprinkler 
Sye , Inc v Scattsdals Ins Ca , 864 F 2d 648 (9th Cir. 1988). Just Y Land 
Reclamation, Ltd , 456 S R' 26 570 (Wir 19901 Claussm > Aerna Casualty & 
Sur Ca , 360 S E I d  686 (Ga 19891. United States Fxdelity & Guar Ca Y 

Specialty Coatings C o ,  636 N E  2d 1071 1111 App 19691, &pm lndus Inc \ 

Amencan Umueraal Ins Ca , 536 S E 2d 334 (Ohm App 19871. Broadwell Realty 
Semi ,  Inc Y Fidelity & Casualty Ca , 528 A 2d 76 rN J Super 1987) 
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issue 1s far from settled. the growing number of courts now 
willing to consider the industry's intent in drafting the clause 
indicates that the trend may prove favorable for policyholders 

VI Judicial Interpretation of the 'As Damages" Clause 

A General 

The second insurance coverage issue that  has been litigated 
h e a d y  in the past two decades 1s whether the insured has 
incurred "damages" that are covered by the CGL policy The 
typical CGL policy provides, m pertinent part, as follows 

The insurer will pay an behalf of the insured all sums 
which the insured shall become legally obligated to pay 
as damages because of . property damage to which 
this insurance applies, caused by an occwrence, and 
[the in5ure11 shall have the nght and duty ta defend 
any Suit against the insured seeking damages an 
account of such property damage, even If any of the 
allegations of the suit are groundless, false or  
f~audu len t .22~  

Property damage is defined as "physical injury to or 
destruction af tanable property which occurs during the policy 
penod."226 If the court finda that property damage has occurred, 
then the court must determine whether the policy covers any 
"damages" incurred by the policyholder. Accordingly, m the 
context of litigation over the scope of an ~nsurance policy, the 
pivotal issue 1s whether the contractor's CERCLA costs constitute 
damages covered by the CGL policy. 

The CERCLA give8 the government several tools with which 
to protect the envmnment and clean up hazardous waste Section 
107(a)(4) of the CERCLA establishes liability for the following 

(A) all costs of removal or remedial action incurred 
by the United States Government or a State not 
Inconsistent with the national contingency plan; 

(Bl  any other necessary cost8 of responje incurred 
by any other person consistent with the national 
contingency plan. and 

(Cl  damages for injury to. destruction of, or loss of 
natural resources, including the reasonable costs of 

*#'Haphe, m p r a  note 1 7 ,  at  7 
m i d  
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assessing such injury, destruction, or lass resulting 
from such .a release.Zz6 

In addition, pursuant to its broad power8 under CERCLA 
section 106(a). the government may, m response to an actual or 
threatened release of B hazardous substance, seek equitable relief 
through an order or injunction directing one or more PRPs to 
remedy the environmental damage.227 

Given the EPAs braad powers either to incur costs itself and 
seek reimbursement or to seek equitable relief, 1n8urers often 
dispute coverage for response costs In doing so, the industry has 
generally relied on the fallowing three related arguments: (1) that  
no property damage within the meaning of the CGL policy has 
occurred; (2)  that  the policies do not coyer prophylactic Bctions- 
that  IS, messures taken to prevent threatened releases; and, most 
frequently cited, (3) that suits for equitable relief do not 
constitute suita for "damages "228 

B. Property Damage as Defined in CGL Policy 

The standard CGL policy defines property damage as 
'physxal injury to or destruction of tangible property which 
occurs during the policy penod."229 Insurers litigating environ- 
mental coverage disputes occasmnally have argued that gavern- 
mental cost recovery actions for sail, air, and water contamination 
da not constitute claims far "physical injury to or destruction of 
tangble property," but instead are merely claims for economic 
injury 230 That argument has been generally unsuccessful 231 

M r a i  0 .  Canadian Un~oersal Insurance C0.,232 however, 
represents a success far the insurance industry Miez involved 
massive amount8 af gradually leaking chemical wastes a t  a 

Z2AHapke supra note 17, a t  9 
'291d ~t 7 
l'oGGordan & Weatendorf, supm note 9s. at  684 
" ' I d .  see, e g ,  Continental Ins Cas Y Northeastern Pharmaceutxal & 

Chsm Co Inc 'ZIEPACCO I). 811 F 2d 1180 (8th Cir 19871 ( 
on other grounds on i e h g  en banc, 842 F 2d 977 l6th Cir 19 
Y Water Quality In8 Sgndxate. 549 F Supp 233 (D Or 198 
grounds,  796 F 2 d  1186 (9th Cir 19861. United States Fide 
Thomai Solvent C o ,  683 F Supp 1139 1R D Mich 1968). New Cartle County 5 

Hartford Accident & Indem C o ,  673 F Svpp 1359 rD Del 19871. United States  
Avuiex Co Y Trsielers Inr Ca 336 N K  2d 638 8Mich App 19831. L a n x o .  Inc Y 

Dspt of E n d  Protection, 360 A 2 d  620 1N J Super 19751, a f f d ,  368 A 2 d  363 
IN J Super 19761, cerl denied 372 A 2 d  322 (N J 1977,  

"'604 F 2d 1325 '4th C a  19861 



40 MILITARY LAW REVIEW [Vol. 138 

disposal site that ,  after the disposal company refused to take 
action. required an EPA cleanup The government subsequently 
sued the disposal company for the EPAs cleanup costs, alleging 
environmental damage to the surrounding area.233 

The Fourth Circuit, applying Maryland in~ursnce law. held 
that the government had not sought recovery for damage to 
natural resources 8s described under the CERCLA Examining 
the CERCLA's liability p r o ~ i s i o n s . ~ 3 ~  the court determined that 
"natural resources" are limited to resources "belonging to, 
managed by, held in trust by. appertaining to. or otherwise 
controlled by the United States , any state or local govern- 
ment, or any foreign government "236 

The court further reasoned that, although the complaint 
alleged that property damage had occurred. the disposal company 
did not allege that It actually had suffered property damage. 
Instead, It alleged only response costs for the site cleanup which, 
the court noted, are independent from property damage costs 236 
Citing no C B S ~  authority for support. the court held that response 
costs compose an economic loss that  cannot be equated with 
injury to, or destruction of, tanable property 237 

In contrast to Mmr 1s the Eighth Circuit's opinion in 
Continental Insurance Cas. i. Nwtheostern Pharmoeeutmd and 
Chemml Co (XEPACCO Z).238 In NEPACCO I ,  a panel of the 
Eighth Circuit examined the issue of whether damage to the 
environment constituted "property damage" within the meaning 
of the CGL polie>- The panel concluded that,  in addition to the 
actual owners of the polluted land, water, 01 air, the federal and 
state governments also suffered property damage because of their 
quasi-sovereign "interestk in natural r e s o u r ~ e ~ l  independent of 
and behind the titles of [their] mtizens In all the earth and air 
within [their] domain "239 

Having found the property damage to be covered, the panel 
then reviewed the statutory policy and language It concluded 

m z ,  804 F 2 d  at  1329 1quotmg 42 U S C  49601116 119888, 

..".l.""" 

206 L! S 230 11907 

_"_ Clr 1987,. r r h r m n g  e n  b u m  842 F 2d 577 (6th Cir , 
m ~ w ~ * r r n  I 811 F 2d s t  1187 , p t m g  ~ e a r g l a  Y ~ e n n e i i e e  copper co 

Ct 66 ,19881 

) In contrail the en banc Eighth Circmr in A-EPACCO I I  
analyzed damages rfr le t l )  m the muranee  context, not engaglnii in the analya~i 
of rhe the r  property damage had occurred Continental Ins Cas , Northeastern 
Pharmaceutical & Chem Co 842 F 2d 977 18th Cir >, c e i i  denied 105 S Ct 66 
,1986,  
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that  cleanup costs under the CERCLA are compensatory damages 
for property damage within the meaning of the CGL policy 240 

C. Equtable  Relcef and Preuentioe Measures as Damages 

By far the mast litigated issues involving damages have 
centered on whether suits for equitable relief, such as injunctions, 
cleanup orders, or prophylactic measures designed to prevent 
future releases, constitute legal damages. In these cases, courts 
have split over the meaning to he given the term "as damages." 
Same courts have found that  the phrase 18 an unambiguous term 
of ar t  in the insurance context that obligates msurers to pay only 
legal damages.zdl Under this analysis, CERCLA response costs 
are not covered Other court8 have held that  the phrase is open to 
interpretation and that, if the law of the applicable state requires 
a layperson's reading, CERCLA response casts are r e ~ o v e r a b l e . ~ ~ ~  

In addressing the scape of the ''as damages" clause, courts 
c lam that  they base t h e n  decisions on applicable state laws 
Different courts interpreting the same state's law, however, have 
reached different results.24s 

Insurers generally argue that environmental restitution 
represents a different amount than damages. The msurance 
industry actually contends that restoring the environmental 
s ta tus  quo may cost far more than paylng for property loss or 
damage 244 A second argument insurers employ 16 that compelling 
them t o  bargain over whether to cover preventive meamre8 would 

z''~VEPACCO I, 811 F 2d a t  1187 
ZelSrr  e # ,  Cincmnati Ins Ca Y Mdhken & C o ,  867 F I d  979 14rh Cir 

19881 Cantmental Ins Car v Sortheal tern Pharmaceutical & Chem C o ,  842 
F 2d 977 (8th Cir 19881, Maryland Cseualfy C o  Y h m c o .  Inc, 822 F 2d 1348 
14th Clr 19871 

1 ' 9 E g ,  Jones Truck Lines I Tranrpor~ Ins Co , P o  88-5723 IE D Pa May 
10, 19891. New Castle County Y Hartford Accident & Indsm Co , 673 F Supp 
1369 ID Del 19871 

"'For example, ~n Jones Truck Lines I Transport Ins C o ,  No 88-5728 
( E D  Pa May 9. 19891 qurstian cert+d, No 89-1729/59 i3d Cir Fab 15, 1990). 
quastion dealined. No 72650 (Mo Jvly 13, 19901 the eovrt found that  the Elghth 
Circuit ~n Continental In8 Co Y Xortheastern Pharmacsurical & Chem Ca 
1.VEPACCO I I ) .  842 F 2d 977 18th Ci r )  (en bane1 crri d s n a d ,  109 S Ct  66 119881, 
clssrly had mmraad Missouri state  l a w  

Simdarly the Dirtncf of Columbia Circuit recently rejected the Eighth 
Circvit s reading of Miasoun law Findmg the State's law unsettled because State 
appellate E O Y Z ~ S  had not Spoken to the imue, the D C C i r r u t  fovnd that  the 
XEPACCO court failed t o  BDPIY h a m  vrmc~ples of conrrscf constructmn under 
Miasouri law Independent Petrochemical Carp v Aetas Casualty & Surety C o ,  
No 894367.  &lip op st 9-10 ID C Cir Sspf 13, 1991) 

'"Maryland Casualty Co v Armco, Inc, 822 F 2d 1348 1813 14th Cir 
19871 cirf denied 484 D 3 1008 (19881 
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encourage inefficient overutilization of msurance coverage. which 
eventually could impact on the entire market 245 

Until the recent past, msurers have been generally success- 
ful with this line of argument. Courts traditionally have held that 
injunctive relief or restitutmn are not covered damages under the 
CGL policy.2'6 The courts reasoned that a lawsuit seeking 
injunctive relief against the insured is not covered hecause It does 
not seek compensatory damages.247 For example, in a 1982 CGL 
case the Third Cxcult explained that damages are "awarded as a 
form of substitutional redress They m e  intended to compensate a 
party for an injury suffered or other loss."2'8 Courts have found 
this concept of damages as "substitutional redress" to he distinct 
from equitable relief.z4Y Courts also have held that response costs 
are not damages because they are "merely part of the cosc of 
doing business."260 

Two federal circuit courts-the Fourth and Eighth Circuits- 
have relied on this distinction in finding that CERCLA response 
costs do not constitute damages under the CGL policy. In 
Maryland Casualty Co. c Arrnco,*J' the underlying suit RBS a 
c l a m  by the federal government against Armco for reimburse- 
ment and injunctive relief because of contamination a t  a Missouri 
hazardous waste site Armeo's insurer sought a declaratory 
judgment concerning its habdity.2~2 A unanimous Fourth Circmt 
panel, applying Maryland law, held that legal damages--as 
distinguished from claims for injunctive or restitutionmy relief- 
include only payments to third persons for actual, tangible 
1njury.ZS3 The court reasoned that to give damages a broader 
interpretation would render the phram "as damages" in the CGL 
policy mere surplusage, Dvmg rise to  a duty to pay any form of 

eg Aetna Casualty & Surety Co I Hanna 2 2 4  F 2d 199 (5th Cn 
19568 Crist 3 In3 Co of N A m ,  529 F Svpp 601 1D Utah 1982)  H a r m ,  St 
Paul & Msnne Ins Co , 428 F Svpp 436 8D Yd 19171. Jaffe Y Cranford Ins 
Ca 168 Cal App 3d 930 214 Cal Rpfr 667 lCal App 1985 Board of Edvc v 
Country Llutusl Ins C a  , 469 S E 2d 273 i l l 1  App 1 9 8 4 , ,  City of Ihmf Riser Fells 
I United Fire & Cabvalry C o .  336 K W 2 d  274 'Minn 19831 OSed1 
lnrerfigations Inc > IIlm01s Employers Ins of Wausau, 636 P 2d 1170 #Alaska 
,001 ~ " " ~ ,  

".-Ostrager wpia nore 203. at  18 
-"Umted Stares , Pnce 688 F 2d 204, 212 83d Cir 1982' 
-<'See Manlend Dept of Human Rerovrces \ Depf of Health & Human 

"'Haskinr-Fe3Lern-Sanderegger. Inr r h e n c a n  & Foreign Inc Co , S o  

161822 F 2 d  1348 84th Cir 19878 cert d m i r d ,  484 US 1008 ,1986, 
ZE'ld at 1310 

Id a t  1362 

S e r r i ,  763 F 2d 1141 1446 rD C Cir 19868 

402 shp op at  5 ( D  b e b  Feb 1, 19691 
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obhgation.26" The Fourth Circuit further contended that insurers 
are reluctant to cover what are essentially prophylactic measures, 
which are subject to the discretion of the inaured and not 
connected with any specific harm.255 In reaching Lts conclusion, 
the court did not even address the CERCLA statutory language. 

Perhaps the most sigmficant case holding that cleanup cost8 
are not legal damages 1s Contrnental Insurance Ca. u North. 
eastern Pharmaceutical & Chemical Co. (NEPACCO ZZ) 258 In 
1971, NEPACCO arranged to have eightyfive drums of highly 
toxic chemical wastes, including dioxin, dumped into a trench on 
a farm in rural M m m r i .  Many of the drums were in a 
deteriorated condition a t  the time of disposal, breaking open when 
they were dumped Over the next three years, KEPACCO also 
disposed of more hazardous wastes, all of which resulted in 
personal injury and property damage.26' 

I n  an EPA investigation of the disposal site, high concentra- 
tions of dioxin and other toxic chemicals were found. The EPA 
cleaned up the site and sought abatement costs under the 
Resource Conservation and Recovery Act ( R C R A F  and iqunc- 
tive relief and reimbursement of response casts under the 
CERCLA.259 The diatriet court held NEPACCO and others, jointly 
and severally, strictly liable for the CERCLA cleanup costs. On 
appeal, a panel of the Eighth Circuit in NEPACCO Z held tha t  the 
cleanup costs under the CERCLA are compensatory damages 
within the meaning of the CGL clause A'EPACCO ZI, an en 
banc hearing, was the result of NEPACCO's insurer seeking a 
declaratory judgment concermng its liability. 

The two NEPACCO decisions diverged In their approaches to 
the ''as damages" issue, yelding differing results The panel in 
NEPACCO I first began with a determination that covered 

Z'*The typical CGL poliry provides ~n pertinent part, that "Iflhe insurer 
will pay on behalf af the insured all sums which the insured ihal l  become legally 
obligated tu pay CIS damages because of pmperfy damages fa which this 
murance applies' The court reasoned that  the addltlon of the uords "SJ 

damages" resfncte the lnaurer'a coverage from m y  finanma1 obhgstmn of the 
inawed Id 

'nsid a i  1353 
25a342 F 2 d  977 10th Cir \en bsnei crrL denud, 109 S Ct 66 !19381 
ln-In addition t o  dumping the barrels. KEPACCO had alae hired a firm t o  

dispose of additional haiardous maranalr which was performed by mixing the 
dlonn-laced wastes w t h  011 and ~ p p l p n g  that mixwre ae a dvaf svppreasanf on 
area mads In addition. d m  contaminated w t h  NEPACCOs hazardous wastes 
was sold t o  an mdwldual to  be used 8 8  landfill on hrs property Id at 979 

'"Id g $  9604 9606, 9607 
? B T m t e d  States h'artheastern Pharmaceutml L Chem C o ,  811 FZd 

llS0 !1987) 
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property damage had been sustained.261 Finding property damage 
within the meaning of the CGL policy, the panel in NEPACCO Z 
then rejected the insurance industry's argument that,  w e n  if 
environmental contsmination had caused property damage, 
CERCLA cleanup costs were not recoverable damages.262 The 
panel reviewed the statutory policy and language, concluding that 
cleanup costs under the CERCLA are compensatory damages for 
property damage within the meaning of the CGL policy.263 

The en banc panel followed the Fourth Cmuit 's  lead in 
holding that under Missouri law, the term "damages" 1s not 
ambiguous ~n the insurance context and refers only to legal 
damages, not cleanup costa.264 Analyzing "damages" Strictly in 
the insurance context, the court contended that black letter 
insurance law provides that claims for equitable relief do not 
constitute claims for damages under liability contracts.2"s Citing 
Maryland Casualty, the court reasoned that the insurer did not 
agree to pay all sums that the insured 16 legally obligated to pay. 
but rather. only sums that the insured 1s obligated to pay LIS  

darnoges.266 

The NEPACCO II court also addressed the m u e  of 
prophylactic measures, finding that from the insurance company's 
viewpoint, the EPAs investigative and remedial actions con- 
stituted merely safety measures. Through these measures, 
contended the court, the government was hoping to stop the 

'"id ai 985 Quoting Maryland Casualf). the XEPACCO court stated, "If 
the term damages' 1s oven the braad, boundless cannotatmns raught by the 
Ihnsuredl. then the term 'damages ~n tho contract would become mere 
~urplusage, because any obhgabon t o  pa, would be rarered The IimiLsfmn 
implied by employment of the phrase 'to pay 8s damages' would be obl~terated " 
id (quotmg .Umyiand Casualty, 822 F2d at  1352) 

The Eighth Circuit reached a similar result ~n I ~ B  1991 decision ~n Griaham 
Y Cammerilal Union In* C o ,  927 F 2 d  1039 (8 th  Cu 19911 Gnsham involved 
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future spread of contamination, rather than to repair or clean up 
present damage 267 

The Fourth and Eighth Circuits' analyses have been followed 
in many case8 268 On the other hand, many courts have begun to 
question the distinction between the coats of an injunction or 
reatitutian to a government agency. and the costs of paying 
damages to third parties to compensate for property damage. 
Accordingly, since NEPACCO I1 and Maryland Casuolty, a rash of 
deemions holding for policyholders has  occurred 288 

Successful insureds have urged that  the plain meaning of the 
word "damages" controls under the applicable state law and that  
the plain meaning eneompassea equitable relief, such as restitu- 
tian and iryunetions.z70 The Second Circuit, for example, had 
little difficulty in  finding coverage far equitable relief in  Auondale 
Industries, Inc. 0. Trauelers Zndemmty Ca.2" Avondale involved 
property damage and personal injury from salvaged oils and 
chemical wastes seeping from an oil recycling facility. Avondale, a 
builder and repairer of ships and a customer of the recycling 
facility, was identified as a PRP and was ordered by the date to 
take remedial action or pay the state's response costs.zTZ 

Avondale'e insurers cited Maryland Casualty and NEPACCO 
ZZ, arguing the distinction between legal damages and equitable 
response costs. The Second Circuit refused to follow the logic 
shared by the Fourth and Eighth Circuits. The court, applying 
New York law, found that  an in~urance policy term 16 to be 

"'NEPACCO I I ,  642 F 2d a t  967 
"'E.g,  Grisham v Cammerela1 Umon Ins C o ,  927 F 2d 1039 16th C n  
Johnson v Aefna Casualty & Sur C a ,  No 86-3305-WE ID Mais June 29, 
Tiaielera Indem Co Y Allied-Signal, Inc, 716 F Svpp 1252 ID Md 
Argonaut Ins Ca Y Atlantic Woad Indui.. Inc, S o  87-0323-R IE D Va 

Lumber Ca v Pennsylvania Lumbermen's Muf 

Armitage & Co , 696 F Svpp 960 1N D 111 1968; 
'"E8 , Boeing v Aetna Casualty & Sur C o ,  764 P 2d 507 (Waih. 19901. 

C D Spanglor Co T lndu3lnal Crankihafl & Enig Co , 326 N C 133. 386 S E 2d 
557 (1900~ Jones Truck Lines I Trsnrp Ins C o ,  Ba 86-5723 IE D Pa May 10. 
19891 que~fian certified, Nos 89-1729159 r3d Cir Feb 16, 1990;. q u ~ l i o n  
dri l ined.  To 72650 [Ma July 13. 1990) Aerojef Gen Corp v Superior Court. 209 
Cal App 3d 973, 267 Cal Rptr 621 ( 1 1  Dist 1 modified and m h g  denied, 211 
Cal App 3d 216, 268 Cal Rptr 684 l l s t  Diet 19691 

""Eg , Fireman's Fund Ins Co s Ex-Cell-0 C o r p ,  662 F Supp 71, 75 
[ E D  Mich 1967) 

'-'887 F 2d 1200 12d Cir 1969). rrh'g denied. 894 F 2d 498, cert dented, 110 
S CL 2588 119901 

>->Id at 1201 
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accorded its "natural and reasonable meaning,'' corresponding to 
the reasonable expectations and purposes of ordinary business- 
men If uncertainty remains, the terms must be construed to 
embrace coverage 273 

The court determined that an ordinary businessman reading 
the policy would have believed himself covered "for the demands 
and potential damage claim" that the state asserted.z7d The court 
reasoned that If the ineurer drafting the policy wanted to except 
thin type of coverage. It must do so in clear and unambiguoua 
language Because the term "damages" was not defined In the 
CGL policy, It must be construed to favor the policyholder 275 

A 1991 Third Circuit case also rejected the legal-eqmtable 
distinction of NEPACCO I I  Federal Insurance Co c Sus- 
quehanna Broadcasting C0.276 involved an  EPA order. under 
CERCLA section 101(a),277 to clean up sod and water contamma- 
tmn resulting from a waste hauling and disposal business The 
plaintiffs insurer relied pnmanly on .VEPACCO and Maryland 
Casualty in arguing that it should not have to cover CERCLA 
response costs 

Although the Third Circuit acknowledged that its analysis 
was not very different from the en banc diacussion in XEPACCO 
I I .  It reached a different result The court, applying Pennsylvania 
law interpreting insurance contracts, noted that a word of 
common usage will be construed in Its natural. plain and 
ordinary sense A technical word, however, will be construed In its 
technical sense unless a contrary intention appears 278 The court 
interpreted "damages" in this context in Its technical sense, as It 
1s generally recognized in the law Accordingly. it concluded that 
the term doer not include equitable rehef2B0 

Not satisfied with this finding however, the court noted 
that,  to recognize that the term "damages" does not include 
equitable relief does not answer the specific question of whether 
the costs of rejtonng land to Its origmal condition are, 
nevertheless. recoverable as damages Examining Pennsylvania 
precedent, the court Kent on to determine that costs of restoring 

"'aid 
Z''id at  1207 
"" ' id  
*"928 F 2 d  1131 83d Cir 1991, 
?.42 U S C  E 960isam 1986, 
'"Suryeshanm 92% F a d  a i  173 
?-'Id 'citation o m r t e d  
' " id  
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and cleaning up property are, under Pennsylvania law, recover- 
able in damages zB1 

D Analys~s and Trend 
The analysis In h'EPACC0 ZZ contains an  essential flaw The 

court imtially recognized that under applicable state law, terms 
in ineurance contracts are to be given a layperson's, or normal 
meaning If the language is unambiguous, the policy must be 
enforced according to the language, but if ambiguous, It will be 
construed againat the insurer.282 Nevertheless, the court pro- 
ceeded to adopt a technical meaning of the term "damages" as it 
18 used in black letter insurance law 283 Placing the term in the 
insurance context. the court had no difficulty in finding 11 
unambiguous. 

A recent ease decided by the District of Columbia (D.C.) 
C m m t  recognized the Eighth Circuit's flawed reasoning on the 
interpretation of the term "damages." In Zndependent Petrochem,. 
eol Corp U. Aetno Casualty & Surety Co ,281 a case arising out of 
the same facts as the NEPACCO litigation,285 the court sharply 
rejected the en banc Eighth Circuit's holding. 

Finding Missoun law unsettled because the state's appellate 
courts had not addressed the damages issue, the D.C. Circuit 
refused to eve  deference to the Eighth Circuit's application of 
Missouri law. Missouri law requires that  insurance policy 
language 18 to be aven  the meaning that ordinarily would be 
understood by the layperson who bought the policy 286 The D C 
Circuit noted tha t ,  rather than relying on the common 
understanding of the word "damages"--as the NEPACCO ZZ court 
said i t  would-the Eighth Circuit instead analvzed the term as 11 

Id The court, however. did find a limit t o  corerage for CERCLA relponse 
costs Under Pennsylvanm law the measare of damages for I"JYW to property, if 

addressed Id a t  n 8 
z*'.l%PACCO I1 842 FZd at 985-86 (consfrumg Mlssoun law, 
""ild at 985.56 The Fourth Circuit applied the same flawed snslyris in 

Cincinnati Ins Co \, Milliken and C a ,  817 F 2d 979 14th Cir 19881 lapplymg 
South Csrolms ISU.J 

zL'944 F Zd 640 rD C Clr 1991r 
*'*The plamhffs arranged for disposal of B cudfomer'i waste material 

cnnts in~ng d m x m  t h e  hazardous waste was N E P A C C O s  Independmi 
Peiiochemical 944 F 2d at 942-43 

" ' Id  at  915 
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would be used by "astute insurance specialists or perspicacious 
eounsel."28' 

After determining that the term "damages" should be 
construed in layperson's terms, the court thoroughly analyzed 
Missouri law concerning whether the term includes the costs of 
restoring or repairing property.288 The D C. Circuit concluded 
that liability far environmental cleanup costs "quite naturally fits 
this common and ordinary understanding of damages "288 

Thus Independent Petrochemical significantly limits the 
future precendential value of NEPACCO 11. Because of the Eighth 
Circuit's reliance on the Fourth Circuit's analysis, Maryland 
Casualty's continued validity LS equally questionable. The D.C 
Circuit's analysis 1s persuasive, particularly in light of the 
number of cases and other S U U ~ C ~ S  of support the court examined 
Courts taking a similarly thorough approach in addressing the 
issue of damages should have little difficulty in seeing and 
rejecting the essential weakness of the previous two decisions 

The distinction between, on the one hand, complying with a 
cleanup order or making restitutionary paTments to the govern. 
ment and, on the other hand. payment of damages to third 
persons for the same property damage, is artificial and strained 
After all, is i t  not a mere fortuity that the insured IS required to 
pay court-mandated cleanup costs instead of courtmdered 
damages for specific loss or injury" Both involve "compensation or 
satisfaction imposed by law for a wrong or injury caused by 
violation of a legal right."290 

The artificial distinction server only as a disincentive for 
policyholders to cooperate with the state or federal government in 
cleaning up a site 291 Furthermore, addressing the damages issue 

I* I d  at 946 1quoting Hammantree \ Central Mut Ins C o ,  385 5 \T 2d 
6 6 1  666 rMo App 1966lr 

id a t  947 e m t m s  omitfedi 
Id 
Aetna Cacualt) & Sur Ca v Pintlar Corp 948 F 2d 1507 1113 '9rh Cir 

1cIn1 ,  
."I. 

;' To faedltate cleanup and avoid the m f i  of Iitigatmn. federal and state  
government6 often enter m t o  a consent dscrae or settlement rhat requree the 
policyholder ro  perform cleanup operation8 These aetllemenri, which contain 
m~nntfive order6 in the p a r  hare r e d r e d  ~n demals af coverage Canrequmfly, 
insureds might refuse to enter into concent decrees. choonng to l a i f  far the 
government t o  sue for n s  costa after clsanup Although ioierage for these m f i  
al ia  ha8 been denied in part, an insured may decide that t o  wait and hope for a 
more favorable coverage decision on the iudicially-mandated liability IS in I t 3  b e d  
~ntereiti Haoke mnra note 17. a t  20-21 
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in a vacuum that  ignores conaderation of the CERCLA's 
statutory scheme defeats the federal statute's environmental 
goals of hazardous waste cleanup 

With the exception of R'EPACCO I1 and its progeny, in 
virtually every case in which the applicable state's rules of 
construction require application of the common and ordmary, 
layperson's understanding, the word "damages" has been con- 
strued to cover reimbursement for environmental response 
costs.292 Courts that  reject blind deference to precedent and 
conduct a memingful examination of the law should reach the 
Same conclusion 

A recent Supreme Court decision should ensure that  appeals 
courts take a closer look at  a district court's determination of 
state law. rather than simply deferring to the district court'k 
analysis In Parker Solaents Co D. Royal Insurance Cos. of 

the  Supreme Court vacated an Eighth Circuit ruling 
that  affirmed a proinsurer ruling by the lower court204 In 
addressmg the imue of whether CERCLA cleanup costs are 
covered damages, the distnct court had relied on XEPACCO I I ,  
tinding Arkansas law to be similar to Missouri law in interpreting 
~murance clauses The Eighth Circuit then affirmed the district 
court ruling, stating that  it gave great weight to decisions of 
district court judges on questions of law.2Bs 

The Supreme Court, however, recently had ruled in an 
unrelated case that  an appeals court should take a fresh look at  a 
district court's determination of State law in diversity case8, 
rather than simply deferring to the district court's analysm296 
Based on this recent ruling, the Supreme Court granted the 
policyholder's motion for vacation of the proinsurer ruling This 
pronouncement by the Supreme Court should provide support for 
policyholders seeking to avoid undue deference to decisions like 
NEPACCO I1  and Its ~ r a ~ e n y  . . .  

executed a eonsent decree with the Stare of Masaachuaetrs, in which It agreed to 
perfarm environmental ileanup s t  L ~ J  awn expen~e  After performmg the cleanup. 
the cornpan) tiled B elaim for ~ t a  c m f i  w f h  1f8 m w e r  The murer ,  however. 
refused to pay. claiming that tho company incurred ~ f i  ohligalmns d u n t a n l y  
The Marraehuseltc Suprema Court held that the inruie~ w m  not liable for the 
cumpan) i coil8 becauie the company had violated the insurance p d i c y s  
voluntary p8)ment p m v i s m  by agreeing t o  pay for the cleanup 

'"Independent Pelrochemxal Carp Y Aetna Caiuslty & Sur Carp, 944 
F 26 940, 946 (D C Cir 19911 

1p9112 S Cf 40 119911 
"'Parker Solventa Co v Royal Ins Cas of A m ,  1991 U S  App LEXS 

'9)Id s t  2-3 
15972 (8th Cir Mar 12, 1991' 

"BSalve Reena  Callege Y Rua~ell .  111 S C t  1217 119911 
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VI1 Practical considerations 

Faced with the tremendous costs for environmental restora- 
tion of military installations and facilities, the Defense Depart- 
ment has great incentive to pursue Indemnification from defense 
contractors' insurers Military officials contemplating litigation 
will have several practical considerations to face before making 
such a decision The initial consideration. of course, is the benefit 
of a monetary recovery for the agency if litigation 1s successful 

The first step in evaluating the possible recover) 1s to locate 
all of the policies the insured maintained during the penod in 
which releases or discharges of waste are alleged Because 
property damage from hazardous wastes can go undetected for 
gears, going back in time to locate long.dormant policies can be 
diffiCult.2ss In the C B S ~  of large-scale government contractor 
operations, encountering a contractor that  has held several 
different policies dunng the relevant time frame I S  not unusual 
Each policy, however, should be located and examined ae a 
potential basis for recovery. 

Next. the amount of coverage the CGL policy provides must 
be determined. For polic~es issued pnor to 1966, the palicy limits 
are on a "per accident" basis 2 %  After 1966, coverage is based on 
' ' O C C U I ~ ~ ~ C ~ S . " ~ ~ ~  A close examination of the polluting activities 1s 

necessary to determine If they fall within the policy's definition o i  
accident or occurrence 301 Cases of gradual, long-standing, and 
undetected pollution mise the issue of whether only one covered 
occurrence arose. or whether the activit) m n  be separated into 
distinct occurrences, thereby increasing the potential recover) 

lB'Gordon & Veefendori aupm note 96 a t  572 
"'Id The authors suggest that if a policy cannot be lacared, the insured 

may sttempt t o  prove Ita exiafence by secondary evidence ruch BL letters canceled 
checks and statements of agents who issued the pdic) 

I< supra Part IVC I 
ee Supra Part  IT c 2 
1 dmursed a u p m  Psrtr IY C 2 and V E .  determining r h e f h e r  a covered 

oeeurrenea has ansen also entail8 an examinanon of the 'erpecred or mrendec  
langvage of the CGL polici As prenoudy naled the ~aurf s  have been 
inconsistent m mterprenng the terms Therefore, analyzing the insured I 
knowledge ~ n t e n t .  and degree of foreseeabdity, 81 ue11 a6 determmmg whether 
the pullutmn occurred BQ B regllarly conducted bvainesa actmnfy 13 essential 

Like the definitmnr of 'sudden and acodental" and ' BS damages " rhis i ~ s u e  
has generated tremendous litigation h defsiled ~ n a i ) i i i  and surrey of the rase 
Isu sddresbing the definition of occurrence' and r h a r  rnggers eoierage are 
beyand rhe scope of this a ~ r i c l e  For a comprehenaire O W I Y L ~ W  of these L ~ S W S .  see 
Stephen N Goldberg Insurance Cotera@ for Toiie Erpo,icre ond Enriionnimtal 
Domags L'ndrr Standard i h r m  CGL Policiis, Environments1 Insurance Coverage 
Claim3 and Litigation. 1992 P L I Commercial Law and Practice Course 
Handbook Series. R Cheder e t  SI, Pallerris  of Judzcral  Inf?rpidnim of 
Insurance Currrqga far  Haiordouh iVartr Sirs Liohdrty,  18 Rurcrns L J 9,1986 
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The agency next should determine if any policy exclusions 
may apply to preclude recovery. The most common are the 
exclusion for property damage to property owned by. occupied by, 
or rented to the insured contractor; the exduston for property m 
the contractor's CBTB, custody. or control,3oz and the 1971/1973 
pollution exclusion clause.303 As discussed in detail in  Part V 
above, the scope and applicability of the pollution exclusion clause 
IS unsettled. What is clear, however, 1s that  if the court hearing 
the issue 1s presented with the substantial amount of available 
evidence showing the intent of the insurance indwtry at  the time 
the exclusion was adopted, the court's construction of the terms 
almost certainly will favor the insured 304 

Balanced against the potential recovery from the insurer is 
the potential cost of the litigation-in terms of both dollars and 
time. Litigation in  this ares can be complex, particularly if 
multiple PRPs exist or If a PRP has more than one insurer For 
example, in  a lawsuit by the federal government against Shell Oil 
for environmental damages in Colorado and California, the 
policyholder has impleaded almost three hundred current and 
former insurer8 a~ possible indemnifiers 305 The stakes in this 
arena m e  high. An ~nsursnce industry representative testifying 
before the Senate estimated that  litigation costs under the 
Superfund can equal twentyfour to fortyfour percent of direct 
cleanup costs.306 

Finally, military officials considering pursuing an insurance 
coverage ease should consider the appropnate forum for the 
litigation, to the extent that  a choice LS possible. As the  discussion 
~n Part VI above indicates, this is particularly critical in cases 
involvlng the issue of whether "damages" within the meaning 
of the CGL policy were incurred Courts finding that  under 
applicable state law, the term "damages" must be accorded a 
normal, layperson's interpretation likely will find in faror o f  

""Gordon & U-eatendorf, 6upm note 9 5 ,  st 596-97 Ae a general d e ,  the 
owned pmperty ~ X C ~ Y S L U ~  will not bar coverage avtomatlcally for an msured who 
expend3 fvnda for preventlre meamres on It% OW" property ~n response ta 
government dlreehies deswmd t o  abate the dmcharge of pdlutanta onto adlarent 
lands See, L E ,  Broadnell Realty Serve. Ine v The Fidelity & Casualty Co of 
New York 528 A 2d 76 (S J Suoer 19671 CPS Chem Co Inc Y Continental 
Ins C o ,  536 A Pd 311 I6 J Sup'er A D  1988). Bankers T r u t  Ca s Hartford 
Accident & Indem,  518 F Supp 371 IS D N Y 1981) 

' ~ ~ S r r  supra Parts IV c 3 v 
"-Sea supra nates 211-23 and accompanying text  
"'Eubank. mpra note 33, 8t 174 
'"Iniurance lsiuei & Superfund Hearing Before the S m s t s  C a m m l s s m  

on Environment & Public Works, 99th C a n s ,  1 s t  Sess 61 at  99 (1985, lktstemenf 
by the Amencan lnsvrsnce Assacmhon) 
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coverage 307 Court8 finding that State law requms a technical 
reading in the inaurance context, however, normally will deny 
caverage 308 

VI11 Coneluiion 

Whether to pursue a Contractor's insurers for mdemmfica- 
tion of environmental cleanup costs LS not an easy decision In 
addition to the practical matters that  must be conaidered, the 
likelihood of success must be weighed. The current patchwork 
pattern of Inconsistent decisions renders predictions difficult 
Recent court holdings, however, indicate that in examining the 
pollution exelusmn clause, courts are beginning to explore the 
drafting history and industry representations. Courts followmg 
the insurance Industry's Intentions. 8s manifested in the drafting 
documents, are a v m g  a clear and consistent meaning to the 
pollution exclusmn clause 

Likewise, on the L S S U ~  of whether Superfund response costs 
constitute damages. a number of courts recently have refused to 
gwe blind deference to artificial distinctions. Courts that  
undertake an aggressive scrutiny of the applicable atate's law 
more often are finding ~n favor of coverage. Although the IIEUIS 

are too complex and the precedents too well entrenched to be 
overlooked quickly, the recent trends are encouraging 

"?Sir  supra notes 282-92 and ac~ompanymg text  
'"'See E U D ~  notes 241-68 and acmmpanymg text 



JUDICIAL PRMLEGE: DOES IT HAVE A 
ROLE IN MILITARY COURTS-MARTIAL? 

MAJOR ROBERT E. NCKLEY* 

I. Introduction 

What is '3judicial privilege"? Is it  like pornography, evaswe of 
any common definition, but one knows it  when he or she 8688 it?' 
Very few reported cases have mentloned the words 'pdicial  
privilege," and even fewer have addressed it in  the content of a 
testimonial and discovery privilege.2 Only a couple of legal 
scholars have attempted to define judicial pnvdege, and their 
articles have addressed it from an hmtoncal perspectwe, leavmg 
the practicing attorney and Judge to ponder ita practical, dayto-  
day application 3 

The purpose of this artlcle 1s to define the scope of judicml 
privilege, Identify its bases, and review its development as a 
testimonial and discovery p r i ~ i l e g e . ~  The article wdl examme the 

'Malor. Umred Sfstea Marine Coros 
'Jacabellll v Ohlo 378 U S  184. 197 119641 ISteaarr. J ,  cmeumng)  1'1 

shall not tadas sttempt further to define the kinds af material I underatand t o  be 
embraced w t h m  fhsf shorthand descnptmn, and perhaps I c o d d  never succeed 
intellipbly doing so But I know ~t when I bee I t " ?  

' S e e  l n f m  notes 122-30, 157-59 185-284, and accompanilng text The term 
"judrcial prw~loge" has  many emtexts Moat authors and c a w  use the term t o  
describe claim& of pnv~lege other than the tesnmamal and dmcovery pr~mlego 
corered by this article. Another context of the term IS t o  generally describe all 
judicially created--as apposed LO leglalatlvels created-mdentisry p r ~ d e g e s  See 
e 8 ,  Boyd Y Gulletf 64 F R D 169 1D Md 19741 Gerald Wetlaufer Justify& 
S~c ircy  An Objection to the General Del&bwnlme Priiilrgr 66 IKD L j  845 841 
11990) Frequently the term E used to  descrhe a form of Immumty from h&hty 
for statement8 made ~n the C O U ~ D  of judicial proceedings Sse. e g  Sliver Y 

Mendel. 894 F 2 d  598 13d Cr). rrrt  denied. 110 S C t  2620 11990;, Owen v 
Kronheim, 304 F 2d 957 (D C Clr 1962, Others use the term t o  desenbe B covrt's 

judicral pnwlege ta condemn thlngs the judges da not hke or cannot 
understand ", For more on rhe d a n n i t m n  between judicial privilege and judmal  
Imniunrty. me infin notes 115-21 and accompanpng text. 

'See Robert S Cam 8: Jill J Lange, Judicial P~iiilege, 22 Ga L RE\ 89 
119871, Kevin C M h e .  The Doifrine of Judicio1 Piriiiigi The Historical and 
Conat i fu lmd Basis S u p p o r h g  a Piirtiege f o i  the Fedrid Judrcinry, 44 WASH a. 
LEX L REV 213 (19871 

.See infra notea 16-308 and acc~mpanylng text 

5s 
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role of judicial privilege in courts-martial, focusing on the role i t  
plays in the military's unique trial procedure, which permits the 
"or dire of the military judge.6 

The exmtence and scope of j udmal  privilege 1s important t o  
all practitioners and judges-both military and civilian-in light 
of recent politicized struggles between the branches of govern- 
ment invoking the separation of powers doetnne.6 Furthermore. 
both the military courts7 and the federal bar5 recently have 
experienced several publicized inquiries into alleged judicial 
misconduct. Investigations into theae allegations necessarily 
involve the potential for, and have resulted in the increased 
invocation of, judicial pnvilege.g 

an aasertlon of mdependence~ from the other branches ' 
'Three recent cases mvolnng the NavyYanne Corps Court of Military 

Rei iew (SMCMR, hare muen iince 1988 See Umted Sfaten Naiy-Manne Carp8 
Court of Military R e n e w  Y Csrlucc~, 25 hl J 326 (C M A 19861, Wdaon \ 

Ovellette Na 913025M IN Y C Y R 9 Dec 19911, p e f r f ~ o n  denied No 92-07MC 
( C Y  A 17 Jan 19921 Clarke v Breekenndge, No 893618C 'K41 C %l R 10 Jan 
1991, m e r  eunam' iunpub ) These case% me diwurred m depth later I" the 
article .See infra nates 147-84 and aecampanymg text 

e N o  federal u d m s  were rmoeached bv the United States Senate from 1936 

of Bribery, A B  A J .  Sept 1991 -at 32 
*See Matter of Certam Corndsmts Under Inreaf~eafmn bv an 

lnrest~gafing Eamm of the Judicial Cm&I of the Eleventh C&t. 753.FZd 
1488 (11th Cir , (Haslings 11). cert denied sub nmn Hasfmgs 3 Gadbold, 177 U S  
904 119861 (suit objecting t o  the enforcement of aubpoenai eeeklng reanmony and 
dorumenla from preaenr and former staff members af the Honorable Alcee L 
Harlmgs, United Stater Dsfnct  Judge), Clarke Y Breckenridge No 893616C 
I S M  C M R 10 Jan 19911 (her cunaml runoub I cremated muocatmn of iudicial 
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When a military judge claims judicial privilege in a court- 
martial, an inherent fnction ames .  The conflict is between the 
interests served by the protections of the privilege, and the 
interests of the parties in  a criminal trial in  securing a fair and 
impartial trier af fact through uoir dire lo Before practitioners 
and judges can appreciate this friction, and ultimately resolve the 
conflict, they must understand the development of judicial 
privilege and Ita bases. 

An examination of the historical evolution of primleges, up 
through and including the adoption of the Federal Rules of 
Evidence in 1975," 1s fundamental to the analysis of any 
pnvilege Additionally, a review of the Military Rules of Evidence 
is necessary in this cane because two rules provide potential bases 
for a judicial pnvilege.12 

The Constitution and the federal common law are also 
sources of specific bases g m n g  rise to judicial privilege. The 
Constitution expressly provides for a legislative privilege, and 
courts have recognized an implied executive pnvilege since the 
1970s 13 Through an examination of the development of the 
legislative and executive privileges, this article analyzes court 
dicta and decisions leading to the ultimate reeogmtion of a 
coequal, implied judicial privilege. This constitutional judicial 
privilege is broad in scope, yet qualified, and it applies to Article I 
judges--mcluding military judges--as well a s  to Article I11 
judges 14 Finally, this author recognizes a federal common law 
"deliberative process" privilege for the judiciary through analom 
to the well-recognized "deliberative process" privilege held by the 
executive branch 1s 

Having established the development and bases of judicial 
privdege, the article next examines the history and purposes of 
o . 0 ~  d r e ,  focusing an the interests served by uov dire of the 
military judge in a court-martial.16 Finally, the article discusses 
the conflicting interests created by a military judge's claim of 
judicial privilege, and proposes the adoption of a bright-line rule 
to best protect the interests of both the judiciary and the parties 
to a court-martial 11 

"See infra nates 259-54, 375-85 and accompanylng text 
"Sir infra notes 20-41 and accampanying text 
'"See infra notee 42-87 and mampanying text 
"See infro nates 90-101, 160-83, and arcampanpng text 
2 ' S ~ i  infra notes 206-99 and accompanpng text 
'ISrr infra notea 131-48, 172, 180 300-04, and aecompan)lng text 
-'See mfra notes 309-69 and accompan)lng text 
- - S r r  Infra notes 36047 and accompanymg text 
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11. The Development of a Judicial Privilege 

A. Historical Decelopment of Priuileges 
To understand the purposes and scope of the specific 

privileges, including judicial pnnlege,ls one must first review the 
history and purposes of privileges in general 1s The earliest 
pnvdeges arose in England during the sixteenth century m 
response to the imposition of compulsory process and the creation 
of the universal duty to testify when called.20 Unlike other rules 
of evidence designed t o  exclude unreliable evidence in the search 
for truth,  privileges implement other societal interests and 
preclude the admission of otherwise reliable evidence. Invoking a 
privilege effectively subordinates the truth-seeking goal to the 
particular societal interest giving m e  to the pnviiege.2l 

I Common Lac and State Prmileges -The first privilege 
was created in the 1500s to protect the communications between 
an attorney and client 22 A second, broader privilege fallowed in 

"Far pupores of thi i  article the author uses the te  
t o  testimonial and evidenrmry pnvdeges available to a p 
proceeding The t e s t im~n ia l  p m d e g e e  or 'pnvdrged comm 
'rratements made by aertsm persons n t h m  a protected re1 
whxh the law prorams from faread dliclasure on the wlfnesi afand BLACKS 
LAW DICTIOKARY 1073 (5th ed 19791 Evidentiary p r ~ v i l e g e ~  include governmental 
secrets or recorda identity a i  Informants. grand JUT? proeeedmgs certsin sendenr 
reports. and attorney work product Id !''pr~vileged endence' I 

see Diwiopmints >n the Lnu-Prir t irgrd Cammunimhons 98 HARV L 
1455-71 ,19861 [heremafter Deirlopmenls  in the Law1 Cat8 & Lange 
3 at 91-100 

ZcDai.dopnienls  m fhr Lou, supra n o t e  19 at 14% leiting I J W m m m  
E V I D E Y ~ E  IZ T a l ~ ~ a  AT Coiiiloz- LAX 3 3  6 .  8. 8s IP Tillere rev ed 1983., 2 1  C 
Wnioiir & K G F A H A ~ ~ ,  FEDERAL PUCIICE *TD PBOCIOLRE EVIDLYCE 5 s  5001-05 

Mast authors and mnrfi  cite to Dean Kigmore's summarmn of the duty 
United States v Bryan. 339 U S  323 331 '19601 #quoting Bicvoni  

IsFar more complete coverage of the historical development of 

CE I 2192 83d ed 8 )  Dean Bigmore stated, 

For more than three centuries ~t has no- been recognized as a 
fundamental maxim fhar the public Ihn the words asnctioned by Lard 
Hardwickem has B nght  to eier) mans  ei idmre :We sfsit with 
the pnmary ab~umption that there II a general duty t o  w e  what 
teetlmon) m e  II capable of mimg ,  and that  any exempnons r h l r h  
may enst are dintinelly exceptional, bemg PO man) derogafmna from 
s posltlve genera1 l"le 

I d  (quoting Wlch ion~ .  EYIDEXCE E 2192 13d ed 
693 11812, 'apeeeh of Lord Chancellor Hardwirke 
af Lords 18 

2 Di~dopmonis zn the La& s u p i o  nore 19, at  1154 S o  %ingle theory or 
lushficstmn for all ~rivileeed exiata Over time. authors and C ~ U ~ P  ham f r ied 

~ u d ~ f i c a f m n s  i beyond the scope of this article 

recognnmn of the privilege by a muit was ~n 16571 
>'Id 81 1446 Calz & Lsnge, supra n o t e  3, at 93 (the earlieat recorded 
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the 1600s, developed to shield the communications between 
spouses.Z3 The primary rationale for these first two privileges was 
to protect and foster private communications in  the attorney- 
client and spousal relationships 24 This purpose of protecting and 
fostering private communications is  the basis upon which all 
privdeges, including judicial privilege, are founded.26 

By the 18OOs, the "English courts had begun to develop a 
common law of evidentiary privileges, and American judges 
tentatively looked to this emergmg law to help them deelde 
privilege questions.''26 Thm common law of pnvdeges was the sole 
source of precedent and authority used by Amencan courts until 
American dissatisfaction with the English common-law system led 
to attempt8 a t  codifying the evidentiary pnvileges.27 Starting 
with the creation of a statutory physician.patient privilege in  
New York in 1828, state legislatures began modifyng the 
common-law rules of evidence and eroded any uniform application 
of the rules of 

As state codifications of the evidentiary rules became more 
divergent. individuals and organizations attempted to standardize 
the rules The first national effort began ~n 1922,za yet the first 
code, the Model Code of Evidence, was not completed until 1942.30 
By 1949, mast states had not adopted the Model Code of 
Evidence, and the National Conference of Commissioners on 
Uniform State Laws (National Conference) drafted the Uniform 
Rules of Evidence, approved in  1953 31 These rules initially failed 
to gam acceptance as well, and a substantial number of the states 
adopted them only after the National Conference remsed the rules 
in  1974.32 The revised Uniform Rules of Evidence served to 

"Cari & Lange. supra note 3, a t  94 Also during the 1600s. t h e  English 
courts recognized B short-lived ''obligation a i  honor among gentlemen" Id (citing 
u ' r o ~ o n ~ ,  EVIDEI-CE IN TRIALS AT COXMOX LAW B 2286. at 830.31 1s 
McNsughfon rev ed 1961) (citing Cavntess a i  Shrewsbury'i CBBS, 12 Cake 94 
11613111 This 'point af honor' pnnlege gradvally disappeared 86 other pnnleges 
began to emerge Id 

?'id at  95 n 25 
"See id at 112-15 
' 8 D ~ w l o p m m l s  m the Lo&. supio note 19, e t  1457 
%.id at 1458.59 
" I d  at 1460 
" I d  at 1461 & n E8 ( the Committee t o  Propose Specific Reforms ~n the Law 

at 1462 'produced by the American Law lni t l fvle  and eornprmed a i  
of Endincei 

806 rules) 
"id 
" Id  
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Adoption of Rule 501 resulted in  two divergent bodies of 
privilege law in this nation’s courts: 

In state courts, and in federal cases applying state 
law, the law of evidentiary privilege is a diverse 
collection of rules, developed mostly by statute, some- 
times by common law.. . . In federal cases in which State 
law is not binding, federal court8 have begun to develop 
a federal common law of ewdentiary privileges “in the 
light of reamn and experience ‘‘39 

Today, Amencan federal e m h a n  courts continue to interpret 
and develop the law of privileges on this two-tracked arrange- 
ment.40 If a judicial privilege for federal question issues before 
federal courts exists, the privilege arises from one of three 
sources. the Constitution, federal statutes, or the  federal common 
law 41 

B. Prxileges  Under the Military Rules of Euidenee 

I Adoption of the Mditary Rules of Evidence -The President 
promulgated the Military Rules of Evidence42 in 1980.43 Presently 
located In Part 111, Section V, of the Manual for  Courts-Mart~al44 
(Manual) ,  the rules on privileges represented a combination of 
those privileges contained within the proposed Federal Rules of 
Evidence,ds Rule 501 of the adopted Federal Rules of Ev~dence,‘a 
and the law of pnmleged and nonprivileged eomm~nications4~ then 
m effect within the military justice ~ystem.48 Divided into twelve 
numbered d e s ,  the military mles on privileges cover not only oral 
testimony, but also situations in  which a person claims a privilege 
not to testifv a t  all or to decline to moduce real emdence.49 

~~ 

‘eDridapmmfs in the Law, m p m  note 19. sf 1471 
“ I d  
‘LSee Id at 1470 
“MAYUAL FOR C o u ~ ~ s - h L m ~ ~ .  Umted Statea 1984 MIL R Evm 

“Exec Order Ko 12.198, 45 Fed Reg 16,932 (19801 
“See g m m o l l y  MCY, supra note 42 
‘IRules a i  Ewdenee for United Statea Courts and Mamslrates. 56 F R D  

‘#FED R Evio 601 
“MAWAL FOR Cor-nrs-M~nru, United Statea ¶ 151 (1569 rev ed J 

[hereinafter MCMl 

183. 230-51 (1572) 

[hereinafter 1969 M ~ v o u l  

“YCM. mgro  note 42, MIL R EWD 5Ollb). SUTZBURC ET A L ,  supra note 
48. at 636 
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Rule 501 1s the basic rule of privilege, and i t  reStrictS the 

(a1 A person may not c l a m  a privilege with respect 
to any matter except as required by or provided for in 

(11 The Constitution of the United States a8 

(2) An Act of Congress applicable to trials by 

(3)  These rules or this Manual; or 

( 4 )  The principles of common law generally 
recognized in the trial of cnminal eases in the 
United States district courts pursuant to rule 501 
of the Federal Rules of Evidence insofar as the 
application of such principles in triala by courts- 
martial is practicable and not contrary to or 
inconsistent with the code, these rules, or this 
Manual 50 

The language of Rule 501(a1(41 expressly permits the 
incorporation into courts-martial of federal common law pnvileges 
developed by the federal eourt~  The federal courts have flexibility 
to recognize federal common law privileges because of the ''in the 
light of reason and experience" language found in Federal Rule of 
Evidence 501.51 Incorporation of federal common law privileges 
has Its limitations For instance, military courts may use them 
only to the extent they do not conflict with the practicalities of 
courts-martial practice and are not inconsistent with the Uniform 
Code of Military Justice, (UCMJ or CodOz the Military Rules of 
Evidence, and the Manual 53 Additionally, Military Rule of 
Evidence 1102 automatically incorporates any amendments to the 
Federal Rules of Evidence into the Military Rules of Evidence, 
absent contrary action by the President5' Given the plain 
language of Rule 50Ual. any automatic incorporation of a rule of 
privilege also would be subject to the "conflict or inconsistent 
with" analysis applied to the federal common law privileges 

Rules 502 through 509, generally derived from the proposed 
Federal Rules of Evidence. provide eight specific pnwleges 

scope of privileges that may be claimed. 

applied to member8 of the armed forces; 

courts-martial, 

'OMCM supra nore 42, MIL R Evm 50l(al 
"See nuprm note 38 and accompanying text 
1'10 U S C 8 g  801-940 (19881 [hereinafter UCMJl 
"MCM, supra note 42, MIL R Evro 601 malynia app 22.  a t  A22-36 

" M C I  ~ u g r a  note 42, MIL R Ewo 1102 Thm incorporatian 11 ~ ~ l o m s l l o  
SALrrsun' ET * L ,  "UpiU note 48. at  538 

180 dags after the effeefne dare of an amendment Id 
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deemed necessary by the drafters of the rules to ''provide the 
certainty and stability necessary for military justice ''jj Of the 
eight recognized privileges, only two arguably may constitute a 
basis far invocation of judicial privilege-the government Informa. 
tion privilege found in  Rule 506, and the pnv~lege for delibera- 
tions of courts and juries found in Rule 509. If judicial privilege 
does not spring from these two military rules, then, to arise m 
courts-martial, the privilege must derive from either the Constitu- 
tion or federal common law. These two iources will be discussed 
later 

2. Rule 506 Unclassified Government Information.-Rule 
506(a) sets forth the following general statement of the pnvilege: 
"Except where disclosure is required by an Act of Congress, 
gavernment information 1s privileged from disclosure if disclosure 
would be detrimental to the public mterest.''6e By Its language, 
the scope of the rule is broad, far It defines ''government 
information" a8 including unclassified "official communication and 
documents and other information within the custody or control of 
the Federal Government."s7 In practice, however, the rule 18 much 
more restricted than it first may appear. The circumstances in 
which the privilege may be claimed reduce its viability as a day- 
to-day source far a judicial privilege, and virtually eliminate Its 
use as B privilege for the individual trial judge. 

Rule 506(c) divides the information covered by the rule into 
two types-government information in  general and investigations 
af the Inspector General.68 Whde the subject matter of an 
Inspector General investigation well may be alleged judicial 

"MCX supra note 42, MIL R E v i ~  601 analyarr, app 22, at 822.38 The 
ereeptian 1s Rule 509. ''Ddiberatrona of Courts and Junes.' which had no 
equivalent m the pmpaaed Federal Rules of Evidence The prmleges exphedly 
recognixed are the lawyer-client privilege !Rule 5021. the  privilege far 
communicatiani t o  der= (Rule 503,. the husband-wife p n d e g e  (Rule 5041, a 
classified information p n d e g e  !Rule 6051, a p n v ~  
other than clsmfied mformalmn (Rule 6061, B pr 
informants !Rule 5071, a political vote pr1~1legl 

a t m s  of eovrtr and juries l R d e  509) 
Ian-patient pnv~lege 1s apeoiflcally reiected Id. MIL. R Evm 50l!di Rule 

provides that  "informatron not otherwise p m d e g e d  daea not become 
gad on the baiirr that  ~t was acqvxed by B medleal omeer or c m l ~ a n  

physician in a profesamnal capacity ' id Thia pnnlege trad>tmnslly has been 
considered Incompatible w t h  the s e m i e s '  mferests "m ensunng the health and 
Flrnesi for duly af [their] peraannel' Id analyaii. app 22. sf A22-35: see d m  
1969 M A X ~ A L ,  s u p m  note 47 7 151~121 

""lrCM, supra note 42, MIL R Evin 5061~1 Far an >"-depth dmcussmn of 
Military Rules of Evidence 505 and 506, aee Stephen A J Elsenberg. Graymail 
and Gioyham The Clmnfied ond Offmal information Priiile#es Under the 
Mililaiy Rulea a/ Eiidence.  AMzr Law , Mar 1991. at  S 

"MCM mpro note 42. MIL. R EWD 506lbl 
"Id MIL R Evm 606(cl 
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mmconduct,j* the privilege against disclosure of such an inyes- 
tigation'e contents to members of the executive branch could not 
fairly be called "judicial privilege " Rather, It would be the claim 
of privilege by the subject of the investigation, a judge. or a court, 
that would raise the Specter of judicial privilege. The remainder 
of the focus on Rule 606, therefore, is directed toward the other 
type of information covered by the rule-that is, the privilege for 
government information in general 

While apparently few published judicial opinions have 
interpreted Rule 506.60 the drafters intended that it be narrower 
m scope than the braad-based privilege for classified information 
found in Rule 506.S1 Rule 606 18 based in part on the prwdeges 
for military and state secrets62 and for the confidential evidence 
of Inspector General mvest~gatmns,63 both found in previous 
editions of the Manual 81 Additionally, the drafters relied heavily 
on the language m proposed Federal Rule of Emdence 509 for the 
language used in Rule 506's sections concerning the scope of the 
privilege, who may claim it .  and the procedures for invoking I t  66 

Proposed Federal Rule of Evidence 509 was one of the most 
controversml of the proposed privileges.66 Congress's ultimate 
rejection of the rule militates against any expansive interpreta- 
tion of its coverage That the rule requires the privilege to "be 
claimed by the head of the executive or military department or 
government agency concermd,"67 further demonstrates an intent 
by the drafters that  the privilege operate only in those 
"extraordinary cases"68 in which release of the information 1s 
"detnmental to the public interest."6* Little information exists a t  

5-Ssr  e g , United S t a t e i  Nary-hlanne Corps Court of Military Reriea v 
Carlucii, 26 M J 326 'CY 4 1988. hvnlvmg sftempts b) the ln~pectar General 
af the Department of Defense t o  q~estmn members of the court cmcermng 
anonymous allegatms of mlieondverl 

~ 3 . s ~ ~  sArrzeKnc A L ,  46. at 594 
8 - Y C M  Bypro 42, hiIr. R E ~ I D  506 anaiis~a app 22 at 422.38 
*'I969 h l ~ ~ l a i  a w r a  note 47 ¶ 15lb8Ir 
" I d  I 15lb831 
" I d  PI 151. M * N U ~ L  FOR C a o ~ r s - h l ~ n r m ~ .  m i r e d  State8 1 151 '19611 

Iheremmfter 1961 M m u ~ i l  
"Campurr MC>l, ~ u p r a  note 42, h l i ~  R EVE 506 with Proposed FED R 

E i i ~  509 66 F R D  184, 261-62 ,1972, For a more rhorough analyns of the 
procedures required under the d e ,  aee Woodruff, suprn note 37 st 39 E2 

BBKraffenmaker. ~ u p m  note 37 st 76-82 The author deacribed this 
proposed rule 8s.  'b) fa r  the most amazing of all the pn'dege provmons ' with 
' flhe only apparent p u r p m  of Iperm~ttmgl the federal government IO obmuc t  
the ordered p m e r s  af l l l>gaf~on when i t  ha8 such a n  Interest and I I  LO inclined 
id 76-77 

8.h1CM ~ u p i a  note  42,  MIL R E r i ~  506(ri 
" I d  MIL R EWD EO6 malycia.  app 22 at A22-38 
" I d  MIL R Earn 60618) 
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the local trial court or appellate court level-except far "delibera. 
tive process" information promulgated as judiciary-wide pohcy, 
which is similar to, but broader than, the information covered by 
Military Rule of Evidence 509-that could meet such a high 
threshold. 

Decisions on the assignment of judges to particular positions 
or to specific case8, communications between judges on SUbjeCtS 
that  fail to implicate their deliberations on specific cases, and 
sentencing policies, never should r i ~ e  to the level of bemg 
information, the release of which would be detnmental to the 
public interest. Similarly, the release of information on acts of 
judicial misconduct never should be considered detrimental to the 
public Interest. 

If Rule 506 pves rise to a privilege for the judiciary, it  does 
so only far the highest levels at  which policy decisions are made, 
and not for the tna l  court or appellate court judges. Accordingly, 
any specific basis for B judicial pnvdege, applicable to the tna l  or 
appellate courts in  the military and ansing from the Yilitary 
Rules of Evidence-if such a privilege exists a t  all-must derive 
from Rule 509 

3. Rule 509. Delrberotians of Courts and Juries.-The 
"deliberations" privilege IS set forth m Military Rule of Evidence 
509. 

Except as provided in Mil R Evid 606, the 
deliberations of court8 and grand and petit juries are 
privileged to the extent that  such matters are privileged 
in t na l  of criminal cases In the United States district 
courts, but the results of the deliberations are not 
privileged 70 

This rule was taken from paragraph I6 lb ( l )  of the 1969 
Manual for Courts-Martial, with a modification "to ensure 
conformity with Rule 606(bl which deals specifically with 
disclosure of deliberations in  certain cases "71 The development of 
Rule 509 appears to be based upon two separate rationales The 
first rationale LS to encourage the members to have open 
discussions dunng deliberations without fear of their comments 
later being disclosed to military authorities, including their 
militarv ~ u ~ e r i o r s  The second rationale is to momote the finalitv 

~ ~ ~~ 

.'Id MIL R E\ in  509 
')I969 ILVUAL supra note 47. I I i lb (1 :  The langusge found in the 1969 

.Manumi comes verbatim from the language found ~n the 1962 Manual, which U,BI 
the first sernce-nide court-martral manual follaning the enactment of the 
Uniform Code af M h f a r y  Surtlce ~n 1950 Compare 1961 MATUAL. supra note 64, 
T 151b(lr with 1969 M*\IUAL supra note 47 ,  ¶ 151blll 
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of verdicts 72 To those ends, the rule allows for disclosure of 
deliberations only in limited circumstances pursuant to Rule GO6 

(b) Z n q u q  mto oolidity of findmgs or sentence 
Upon an inquiry into the validity of the findings or 
sentence, a member may not testify as to m y  matter or 
statement occurring during the course of deliberations 
of the membera of the court-martial or, to the effect of 
anything upon the member's or any other member's 
mind or emotions as influencing the member to assent 
to or dissent from the findings or sentence or cancern- 
mg the member's mental process ~n connection there. 
with, except that  a member may testify on the question 
whether extraneous prejudicial information was m -  
properly brought to the attention of the member8 of the 
court-martial, whether any outside influence was ~ m -  
properlr brought to bear upon any member, or whether 
there was unlawful command influence. Nor may the 
member's affidavit or evidence of any statement by the 
member concerning B matter about which the member 
would be precluded from testifymg be received far these 
purposes 73 

When read m conjunction with the limitations of Rule 
GOGlbJ, Rule 509 serve6 to insulate the tinder of fact from 
harassment and second.guessmg in the routine care. The rule 
thereby promotes the independence of courts-mart~al.~'  while still 
providing a method for investigating and addressing extraneous 
prejudicial information, improper outside Influences, and the 
occasional incident of unlawful command influence 

.'See S ~ ~ n a u n c  ET AL m p m  note 48 at  633 Larry R Dean, The 

'3MCM. rupia note 42, MIL R Evra 6061br 
.&Cf Tanner Y Umred Stater, 483 U S  107, 119-20 '1987, tdmeusnng the 

DeIzbmoILIe Prioilrgr under M R E  609. ARMY L A W ,  Sov 1981. at  3 

influenre u an e j i l  that mntinually has shadowed the milrtarg ~ Y E ~ ~ C P  symttem 
~ r u c l e  3 7  os the Umfarrn Code of Yil i lsry Justice entitled "UnlswSully 
influencing action of LUYI~, '  prohibirs all attempti to  C ~ T C P  DI wrangfulli 
'bfluonce the m m m  of a court-martml OT any other mihtar) tribunal or any 
member thereof UCMJ art 378ar An In-depth diacuiiian of unlauful command 
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The plain language of the rule makes it applicable to 
deliberation8 of ''courts." The term "courts" is not defined in  the 
Manual for Courts-Marttal, but the terms "court-martial," "mem- 
ber." and "military judge" are.76 The terms "member" and 
"military judge" are used t o  denote parties of a court-martial,77 
while the term "court-martial" has five meanings 

(A) The military judge and members of a general 
or special court-martial, 

(B! The military judge when a session of a general 
or special court-martial 18 conducted without members 
under Article 39(a!, 

(C! The military judge when a request for trial by 
military judge alone has been approved under R.C.M 
903; 

(D) The members of a special court.martm1 when B 

military judge has  not been detailed, or 

(E) The summary court-martial officer.7e 

The first and fourth contexts apply to SLtustions in which the 
members are the triers of fact. while the third context describes a 
court-martial composition in which the military judge is the tne r  
of fact From these possible vanations of courts-martial, the term 
''court," 8s used m Rule 509, should be understood to mean a 
court composed either of members or a military judge alone 

Several points can be raised in  argument against such an 
interpretation First, the  language in Rule 509 or isnated from 
versions of the Manual that were in effect before 1968-the year 
that  Congress created the position of "military judge" in CourtS- 
martial and provided for the accused's option of being tned by 
military judge alone.78 The term "courts" contained within the 
rule. therefore. would refer only to courts-martial commsed of 

influence 16 beyond the "cope of this article For additional infarmatian on 
unlawful command influence see HOMER E MOYER. JUSTICE AKD THE Ml~irahr 8 
3 11972: S s m d  J Rob, From Treakle lo  Thomas The Euolulmn of the Luu of 
Unlou~ful Canirnand Influenee.  ARnrr L A W ,  No" 1987 at  36. James B Thwmg. 
An A p p e a r o n c ~  O f E L L I ,  ARMY L*u , Dee 1985. at 13, D E I  d s o  Infra notes 232, 234, 
236 ldiscvising the independence af military courts, unlawful command Influence. 
and the text of UCMJ art 37, 

"YCM, mpra  note 42, R C M 108(8>. 1141. i l j l  
-'Id R C Y 103114., 1l6i  
" I d  R C M  103181 
-'See Military Justice Act of 1968, Pub L No 90-632 $ 2(3, ,  191 (arts 16, 

26,. 82 Stat 1335. 1336-37 leodified as amended at  10 D S C $8 816. 826) Article 
18 provides sn acovaed with the o p t m  of seleetmg t r i d  by m~lltary p d $ e  only 
UCMJ a r t  18(11(B1 Article 26 provides for mihtar) judges m tnak  by courts. 
martial I d  art W a r  
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members as the triers of fact Second, the language of Rule 606lhl 
addresses the ability of "members" to testify ahout deliberations. 
and amita any reference to the military judge testifying 
concerning his or her deliberations while sitting as a court- 
martial composed of military judge alone. Finally, if a rationale 
for the rule IS to encourage the member8 to have open discussions 
during deliberations, applying Rule 509 to a military judge sitting 
as the trier of fact obviously would have no effect, because the 
judge 1s the sole deliberator in that type of court-martial 

The last argument 1s the most easily dismissed The 
encouragement of open discussions IS on13 one of several 
rationales for Rule CO9 Bnngmg the mlhtary judge's dehbera- 
tmns within the protection of Rule 509 would further the arguably 
more important rationale of insulating the trier of fact-in this 
case the military judge-from harassment and second-guessing of 
his or her decisions by military authorities, thereby curbing the 
potential far unlawful command influence Such protections under 
Rule 509 also would further the rationale of promoting finality in 
verdicts by preventing a military judge from later impeaching his 
or her verdicts, absent the existence of one of the exception8 
found in Rule 606(b). 

The assertion that the language of Rule 509 refers to 
''Courts'' as the term wae used prior to the advent of the military 
judge 1s unconvincing. The title of Rule 609 is, "Deliberations of 
Courts and Junes."80 and a t  the time of the rule's adoption in 
1980,B' the "court' could be either members or a military judge 
under Artxle 26 of the UCMJ. The drafters of the rule, therefore, 
must have intended the term ''courts" to have the common 1980s 
meaning, as opposed to  a pre-1968 definition 

Finally. while Rule 606(b) faila to refer to the "military 
judge." this omismn  easily is explained by the historical 
development of the rule. Military Rule of Evidence 606(b) was 
derived from Rule 606W of the adopted Federal Rules of 
Evidence,62 with only one substantive change made to recogmze 
unlawful command influence 8s a legitimate subject of inquiry 
into deliberations 83 As noted in the introductory analysis to the 
Military Rules of Evidence, several changes were made to adapt 
these civilian rules to military terminology Two of those change8 
were to substitute 'court members" for ' p r y "  and 'military judge" 

D"MC.\I dupm note 42, Mir R Eiio 509 iernphasx added,  
I - h r  supra nota 4 3  and accompanying text 
" C a m p r e  MCM suypra nore 42, MIL R Erin 6068br urth FED R Exlo 

6068br. see elno MC41 SUPTO, MIL R Eiio 606 ena lya i .  appp 22.  at  A22-41 
Sarrra~?%c. ET AL supra note 48 at  631 

"hichi Juprn note 42, MIL R 606 ansiyslc. appp 22, BI ~ 2 2  41 
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for "court ''84 Because the federal rule dealt with the competency 
of jurors as witnesses, the drafters of the military rules merely 
translated the heading and language of the rule to read ''court 
member" and "member '' 

The failure to include mi l i t av  judges, when sitting as triers 
of fact, in the language of Rule 606(bl most likely was an 
oversight. Accordingly, like a court-martial composed of members, 
a mllitary judge sitting as a trier of fact IS prohibited from 
impeaching his or her verdict This position 1s supported by the 
decision of the Air Force Court of Military Review in Uncted 
States u Rice,e5 in which the court held that a military judge 
could not impeach a sentence that he or she adjudged unless 
doing 80 would satisfy the exceptions of Rule 606(b). 

Rule 509, therefore, provides for a "deliberations" privilege 
applicable to the deliberations of the trier of fact of a courts. 
martial. To the extent the privilege belongs to the military judge 
sitting as the tne r  of fact, or to a military appellate court judge, i t  
is a '3udicial privilege 

Rule 509, through ita express reference to Rule 606, defines 
the scope of this judicial privilege for court deliberations. 
Accordingly, the actual dehberatians, Impresmons, emotional 
feelings, or mental proeesse~ used by the trier of fact to resolve an 
issue are privileged, absent the existence of one or more of the 
three exceptions in Rule 606(bj.86 

Consequently, under the Military Rules of Evidence, only one 
specific privilege-Rule 509-provider for a t n a l  court or 
appellate court judicial privilege, and that pnvilege is limited to 
the deliberations process a s  defined by the language of Rule 
606(bj While Rule 606 may provide for a judicial privilege in the 
rarest of situations involving a judiciary-wide policy decision, the 
circumstances under which It would apply appear to be so narrow 
that i t  cannot be recognized as a specific, routine basis for 
invoking judicial privilege Certainly, Rule 506 does not provide a 
military trial court or appellate court judge with a judicial 
pnvilege. If another form of judicial privilege exists in courts- 
martial, then under the language of Rule 501(a), i t  must be based 
upon either the Constitution or the federal common law.8' 

"Id at A22.1 

'.See supra note 50 and aeeompsnylng text 
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C The CanstLtution and Federal Common Lam 

1 Introduction -The United States Canstmtion does not ex- 
pressly promde for a judicial pnvllege 88 Likemse, Congress has not 
passed B statute creating such a pnmlege Kevertheless, the courts 
have found an implied judicial pnlilege m the Constitution 69 

To understand the development of the judicial privilege 
derived implicitly from the Constitution. one first must analyze 
the development of the constitutional legislative and executive 
privileges At the same time, a discuasian of the recognition of a 
judicial privilege based on the federal common law is necessary 
because both types of judicial pnvilege are mtertwmed hopelesaly 
in the relevant cases discussed below The analysis of the 
executive privilege I S  especially important to any study of judicial 
privilege because the courta have recognized the implied mnstitu- 
tianal judicial privilege from the same constitutional underpin- 
nings 8 s  the implied executive pnvilege. 

The text of the Constitution expressly grants a privilege to 
only one branch of government-the le&ative branch. Article I 
of the Constitution cantams the "Speech and Debate Clause," 
which states, in part, 

Senators and Representatives . .  shall in all Cases. 
except Treason, Felony and Breach of the Peace, be 
privileged from Arrest during their Attendance at the 
Session of their respective Houses, and in going to and 
returning from the same; and for any Speech or Debate 
In either House, they shall not be questioned in any 
ather Place 00 

As noted by the Supreme Court in Growl u .  L'nited States.gl 
the quoted language provides members of Congress with two 
distinct privileges. The first part of the sentence shields them 
from ''civ11" arrest92 in the mume of their duties during a S ~ S S L O ~  

-see u s  COVET art I11 mpmndlng far l udma l  branch but makmg no 
mentmn of a p d l c l a l  p n d e g e  or ludwal  pramgatme ta mainfsin ionfidenriahrs 
or secrecy, 

8BSee infro notes 214 218-21, and accompanying text 
S Cossr  art I, 4 6 el  1 For B ramplete hmtory on the derelopment af 

the lepslatrve pnwlegei armng from this iiauae. see Richard D Batchelder 
Note. Chasfain Y Sundqusr A b a i i o w  Readinii a i  the D ~ c f r i n i  of Leeislatire 
Immunity, 75 C O ~ F E L L  L REV 384 r1990~ 

p1408 TS 606 r19128 
at 614 '\hhen the Cmst i tu t im  was adopted, arreil i  m c1n1 i w t b  were 

a t l l l  common ~n hmenca If IS only to  such arrests that the pmmrmn apphas Id 
Iquming Long Y .hnsell. 293 D S 76 83 11934)) This l anpage  m the clause doer  
not exempt members af Congresa from enher ''serme of process aa B defendant in 
civil matters [or1 from the operafmn of the ordinary criminal laws, even 
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of Cangress,ea while the last part shields them from being 
"questioned in  any other place for any speech or debate in  either 
House ''94 

The purpose of these legislative privileges was "to a ~ m r e  a 
co-equal branch of the government wide freedom of speech, 
debate, and deliberation without intimidation or threats from the 
Executive Branch. They thus protect Members against prosecu- 
tions that  directly impinge upon or threaten the Iegxlative 
process ''OK As one federal court observed, "[tlhe theory 18 that ~n a 
democracy a legislature must not be deterred from frank, 
uninhibited and complete discussion; since '[olne must not expect 
uncommon courage even in  legislators,"'*6 

Initmlly interpreted very broadly,97 these legislative priv- 
ileges have been construed more narrowly by the courts since 
1972.98 Nevertheless, even with the courts limiting the conduct of 
a legtslator that  falls within the scope of these privileges, the 
Supreme Court, in Giauel, reviewed the rationale for the 
privileges and extended the "Speech and Debate" pnwlege to an 
aide acting at  the behest of a eongressman.*9 The Court reasoned, 

[Ilt is literally impassible, in view of the complexities of 
the modern legxlative process, with Congress almost 
constantly in  sesmon and matters of legdat ive concern 
constantly proliferating, far Members of Congress to 
perform their legislative tasks without the help of aides 
and a s m t a n t s ,  . [aides] must be treated a6 . .  
[members'] alter egos; and that  if they are not 80 

recognized, the central role of the Speech and Debate 
Clauae-to prevent intimidation of legislators by the 
Executive and accountability before a possibly hostile 
judiciary-will inevi tably he diminiahed and  
frustrated.100 

though mpnsonmen t  may preusnt or mntwfere with the periormanm of then 
dutiea a~ Members" Id at 614-15 Icitmg Anrsll, 293 U S  at 62-33. Wdliamson \ ,  
L'nrted States. 207 U S  425, 446 11906J1 

*?Id at 614 
" I d  at 615 
#<Id sf 616 
"McCovern Y Martr, 182 F Supp 343 346 ID D C 19601 lpuanng Tenney 

v Brandhaw 341 U S 367, 377 119611 (Frankfurter, J I 1  
" L e ,  es,  id at  346 (Thus the pnwlege IS abnolvte p ~ r p a a e ,  matme or the 

reasanableneas af the conduct 18 meleuant") 
"Batehelder, supra note 90, at 387.91 
"406 U S  at 616-11 IDr Radberg. an aide Lo Senator Gravel, had assisted 

the Senator m dmcloamg the Pentagon Papers dunng a cangreiaional committee 
hearing) 

-"Id at 516.17 lcifation omitted) 
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This reasomng by the Court. as well 8 s  the language from 
the Constitution, provides direct support for co-equal prinleges 
for the executive and judicial branches of the United States 
government under the doctrine of separation of powers 101 

The Constitution sets forth protections far the judiciary to 
ensure Its independence First, Article 111 judges receive life tenure 
and protection against their compensations being diminished 
during their tenures in office loZ Second, the Constitution proudes 
for the removal of judges from office, but only by impeachment and 
only for a limited number of reasons.103 Finally, the Constitution 
sets forth a procedurally difficult mechanism for the impeachment 
process,104 ensuring that the power to impeach wdl not be 
cansidered lightly by the legdative branch 105 

Certainly, the framers of the Constitution were aware of the 
dangers facing the independence of the  judicial branch They had 
the experiences of the English judiciary,'O~ as well as known 
instances of judicial tampering by l e p l a t u r e s  in the d o m e s ,  
from which to draw.107 These protections should be viewed as an 
attempt to insulate and protect the independence of the judicial 
branch-an act in  furtherance of the doctrine of separation of 
powers set up by the first three articles of the Constitution lo8 

2. D i c t a  ExecntLLe and Judicial P r w l e g e  --During the first 
two hundred war6 of the United States. no court addressed-to 

Srr infra notes 180 218-21. and accampan)mg text  
- ' T h e  Judges. bath af the mpreme and inferiar Caurfi .  shall hold t h e n  

Office% during good Behavior. and ahall at  stated Times. receive for their 
Services a Compensation which shall not be d 
Conhnuance I" OfFlce ' u s c m s r  a r t  111 8 1 

.)"'The President. Vice Prmdent and a l l  civd O l c e r i  of the United Starer. 
ahall be remaied from Office on lmpeachmenr far. and Cannctmn of, Treason, 
Bribery, or other high Cnmes  and Mmdemeanori i d  art 11, 5 4 

"The Constnutmn mver the House of Represenfatlres the sole prormie af 
makmg the deeman to  Impeach "The House of Represenrsr~vei shall ohuze t h e n  
Speaker and other oficere, and ahall h a w  the EDID Porer af Impeachment" Id 
art I B 2 It grants the Senate the %ole power to fry a l l  Impeachments 'The 
Senate dhal l  have the sola Porer t o  try a11 Impeachment8 And no Pernan shall 
be convicted nithaul the Concurrence of two t h r d s  of the Member8 present ' Id 
a r t  I s 3 

."'See Stephen B Burbank. Allrrnolirr Curel? Remlulion An Essay on i h i  
Remoiol o/ Federal Judges 76 Ki L J  643, 661 11987-861 

-OBSee Hilne. m p m  note 3,  st 214-16 & nn6-9  
-'-Id a t  216 (elring l reve t t  r Weeden #Providence 1787 rated ~n R Pocvn, 

TBE SPIRIT OF THE C o v h l a ~  L*K 61-62 119211) In Tr~ie t t ,  the judges hearing a 
defendant's challenge t o  the mnifitutmnalify of a Rhode Island imtnte auatained 
the challenge Thereafter, rhe Rhade Island Ceneral Ariembly summoned the 
judges to appear before the  Aaaembly t o  explain their basa far the holding When 
the Judges appeared. but objected t o  answering quesfmns. the Assembly attempred 
to remove them from office This attempt ulfmmtely failed i d  st 216.17 

1"See u s  COXST arts 1.111 
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any significant degree-the issue of whether an executive or 
judicial pnvilege, concomitant with the express legislative 
privileges in the Constitution, existed Certainly, confrontations 
occurred between Congrem and the executive branch, some of 
which undoubtedly caught the fancy of the media of the day.10g 
Ewertheless, courts managed to avoid the msue until the 1970s 
when, during the Nixon Administration, they were forced to 
define the scope and basis of the executive privilege.'1° Not until 
the mid-1980s did a federal court finally find itself m a poation to 
address whether judicial privilege existed and, if it  did, to what 
extent it could be Invoked.111 That the L S S U ~  did not arise before a 
federal judge until the 1980s is surprising, given past attempts by 
the executive branch to "stack" the courts to arrive at  a federal 
judiciary and Supreme Court more in step with an admmstra-  
tion's perspective.112 As late as 1981, authors were describing 
'Sudicial privilege" as "an obscure doctrine of evidentiary law"113 
that ,  prior to the Nixon admmmstration, had "barely [receivedl a 
passing mention . in a court of law.""4 

The constitutional executive and judicial privileges are both 
implied privileges They share the same constitutional underpin- 
nings and supporting rationales The earliest cases touching on 
executive and judicial privilege did so ~n the content of civil and 
cnminal immunities-forms of immunity that  are distinct from 
the judicial privilege examined in this article The courts, 
however, hiatoneally have mixed the two forms of immunity 

."See Nixon Y Sinea, 487 F 2d 700, 731-37 rD C 
(hlaol(mnon. J , concurring in part. dissenting m part, 
dinpurea between Conpeis and apecific President6 from 
1796: through Harry Truman on 1947rj Far B more thorovgh discvssion of S m c a ,  
see infra notes 160-72 and accompanying text 

'See United Stares r Nixan, 418 U S  683, 708 11 
presidential prw~lege) For a more thorough direurnon o 
173-84 and accompanymg text  

United Slate5 Supreme Court has yet fa hear B case m which it has had to  
address ~p~ci i lca l ly  the ensfence and scope of judrcial privilege 

"'See. e # ,  29 THE NEW E w c u c ~ o ~ ~ m u  BRIWVUBICA 257 (15th ed 198br 
' d m u m n g  Preixdent Raoseuelf'~ 1937 court-packmg plan and hls ennfrantstmns 
with the Supreme Court over Sew Deal leglilatmnl 

"SYdne, mpra note 3, sf 213 
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together under the title of 'pdicm.1 pnvilege""5 The law of 
j udmal  immunity has evolved to the point that  judges enjoy 
immunity from civil liability not only for the actual decisions they 
make in particular cases, but also for allegedly defamatory 
statements and other tortious conduct occurring dunng the course 
of the judicial proceedings 116 This immunity from liability IS 
extended to the parties in the proceedings and to officials 
exercmng "quasi-judiciai" autharity.117 A judge's civil immunity 
for his or her "judimai" conduct 1s absolute, however. B judge's 
actions in a purely administrative capacity receive only qualified 
immunity 118 Judges have no immunity from criminal Iiability.lls 

While this article does not discuss m depth the law of 
judicial immunity, the rationale cited for granting judges 
immunity 1s pertinent. Authors discussing immunity consistently 
offer '>Judicial independence" as the most important rationale 120 

That 8ame desire to protect judicial independence supports a 
judicial privilege in the context of .a testimonial and evidentiary 
pnwlege 121 

The first modern situation in which judges aaserted judicial 
privilege occurred in 1953 In response to a subpoena to testify 

"'See e g  , YcGovern \ Martz, 162 F Supp 343, 346 rD D C 1960 see 
d s o  m p r a  note 2 (other cases using judmal  pnvdege in thia contexts Authors 
h a w  done little better See,  es ,  Batchelder w p r u  note 90, a t  392 

' W e e  JEFFREY hl S x ~ * n  ET A L ,  JLO~CIAL CONDUCI ASD E T ~ C E  S 14 01 
119901, Batchelder supra note 90 a t  392 

"'Sei SXAMA\ E7 A L ,  nupm note 116 3 14 02, see also Jones s hhrgan, 60 
a6.7001, 1989 K s x p p  LEXIS 13197 ID c cu A U ~  31. 1989 # p e r  C Y T I ~ ~ ~  
sextending the doctrine t o  qnaii-judmal action o i  a Federal Cammunicafiani 
Commicrion Iieennng hoard! A party's actions dunng a judicial proceeding are 
pmteeted as long as the act has "home relatian--a standard broader than legal 
relevance--la the proceeding' Jones. No 88-7001, a t  -4-5 Iguofmg Sturdirant \ 

Seaboard S e n  S>a L t d .  459 A 2 d  10% 1069 ID C 19831 '~uottlng Brown Y 

Callmr. 402 F 2d 209 212 11968'81 

n absolute Premdenflal mmuni ty  , 
oN~cial publiratron of B judicial statement there IS only a qualified pnvdege for 
the unoffhsl  eimulalion of copies a i  a defamatory O ~ L ~ L O ~  J 

" B S e ~  Sli*~*l. ET AL m p m  note 116 I 14 11 "The judicial t i t le doen not 
render 11s holder immune from e r ~ m m s l  r e s p o m h h t y  even when eamm>fted 
behind the shield of judicial ofice ' Id 1 14 11 at 456 Judger do enjoy limited 
xmmumf) from cnmmal l~abll l ty  'for malfeassnie or mlsfeassnce ~n the 
performance of their ivdiri.4 taaka undertaken m good f a i t h "  Id 5 1 4  11 at 457 

l'LSes e # ,  Id B 14 01, a t  442 Batchelder, supra nore 90 81 392 Judge 
Learned Hand o b i m e d  that "to  submit PII of fmala .  the mnocent as well as the 
&iy to the burden a i  a trial and t o  the inevitable danger of i t s  outcome. would 
dampen the erdar af all but the moat r e i d ~ t e  01 the mom u ~ e s p a n s ~ b l s  ~n the 
unflinching discharge of rhen duties " I d  a t  404 lqunfinr Gregoxo Y Biddle. I77 
F 2d 579 581 r2d Cir 19493 (Hand.  J I ,  earl denied 339 U S  949 '19501 

z See in,% nates 221 261-52. and accompan)ing text 
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before a House of Representatives subcommittee investigating the 
Department of Justice, the justices of the United States District 
Court for the Northern Distnct of Califorma wrote the Statement 
of the Jndges.122 All seven judges in  the district court signed the 
statement, and District Judge Louis E Goodman, the subpoenaed 
judge, appeared in person to deliver It to the subcommittee The 
statement remmded the congressional investigators of the histor- 
ical functions of the doctrine of separation of powers, and went on 
to declare, 

In recognition of the fundamental soundness of 
this principle, we are unwilling that  a Judge of this 
Court appear before your Committee and testify with 
respect to any Judicial proceedings 

The Constitution does not contemplate that such 
matters be reviewed by the Legislative Branch, but only 
by the appropriate appellate tnbunals The integrity of 
Federal Courts, upon which liberty and life depend, 
requires that  such Courts be maintained inviolate 
against the chanpng moods of public opinion 123 

The statement concluded by asserting that  the Judges had no 
objection to having Judge Goodman appear, or to the subcommit- 
tee having him "make any statement or to answer any proper 
inquiries on matters other than Judicial proceedings "lZ4 The 
statement evidently w a ~  "sufficient" for the congrwsional subcom- 
mittee, and the matter quietly went away 

The issue of Judicial privilege next reared Its head ~n 1959 in 
B ease involmng then-Judge George C. Wallace of the Third 
Judicial Circuit of Alabama 125 The Commission on Civil Rights 
sought to inspect voting and registration records of three counties 
in  Alabama, but was refused access to the documents. Some of the 
records were impounded by Judge Wallace, who refused to 
relmqmsh them to the Commission The Commission issued 
subpoenas duces tecum and the state offiieiala filed suit to prevent 
their enforcement.126 

The district court did not decide the judicial privilege issue 
concerning Judge Wallace testifying regarding the impounded 
records. Instead, it held that  'Sudicial status does not confer a 
privilege upon Judge Wallace to disregard the positive commands 
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of the Iaw"127 While indicating that Judge Wallace need not 
deliver the recorda to the Commissmn in person. or be requued to 
teatify under a mere subpoena duces teeum,'28 the court stated m 
dicta, 

This does not mean t o  say or imply that a judge is 
not immune from investigation or inquiry into his 
Judicial acts, he is. For example, this Commissmn, nor 
indeed the Congress of the United States, could not 
inquire of Judge Wallace as to why he impounded these 
records or what factors he took into consideration when 
he impounded these records lz8 

State officials produced the records and, again, the issue of 
judicial privilege escaped undecided 130 

3. The Federal Common Law's "Deliberatrce Process" 
Pr~oilege -While the conrts continued to address judicial pnv .  
ilege only in dicta, they also avoided addressing the issue of B 

constitutional executive priwlege directly Instead. the courts 
recognized a federal common law privilege for the executiw 
decmon.making pracesa. This "deliberative process" privilege, a8 
It became known, protects the internal deliberations of govern. 
ment officials 131 Sweeping much broader than its close relatives. 
the executive pnv~ lege  and the quasi-judieml privilege for 
deliberations of high executive afilc1als,'32 the "deliberative 
process'' privilege protects the advice, opinions, and recommenda. 
tions that are communicated during deliberations leading to the 
making of a decision within the executive branch 133 

The underlying rationale for the deliberative process pnv-  
ilege is that "disclosure of deliberative communications will chill 
future communications. thus diminishing the effectiveness of 

. .. 
t o  be a decision on the  documeitary eiidence portion of judicial pnvdege, thsr 
U B I  not the c a m  The records were not 'iudmal' rerordc, but merely rho res of the 
suit The court decided rhe dlsmsitmn af the records based u m n  the Herman 
p r ~ m p l e  I d  8cirins Core11 v Heyman 111 V S 176 11984rl 

" ' L a  Rusaell L U'earer & James T R Jones The Ddiberatue Process 
P I I L ~ O B I .  64 Ma L R r i  279,  279 ,19698 Retlsuier. SUPTO note 2,  ar 846-47 Both 
of the cited ari ir le i  provide an exhaustive list of cares demonstratins the 
deielovment o i  the n r ~ ~ ~ l e e e  . I  

l''Wetlaufer auprn note 2 at 647 The quael-judicial pnvdege 1s not se l l  
known Its exmtence. hoaeuer, has been acknowledged n t h m  the admmnlratne 
law field--lti baau h a n n g  derived from a 1938 Supreme Court deeman Id e t  
846 n 4 'eirinq Morean , United States 304 U S  1 '193W 
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executive decisionmaking and injunng the public interest ''Is4 
Though its hmtoncal roots trace back to England,'3s it really took 
hold in the federal courts followng the decision in Kaiser Aluminum 
& Chemrcai Corp. L .  Umted States,l36 a 1958 Court of Claims 
cam137 Not clearly a constitutionally based p ~ i m l e g e , ' ~ ~  Its bases 
are said to be built upon a combination of sovereign immunity, the 
separation of powers, the ru le  known in admmistratwe law as the 
Morgan doctrine, the Freedom of Information Act, and proposed (but 
rejected) Rule 509 of the Federal Rules of E~dence.lSs While the 
exact underpmmmgs of the pnnlege may be characterized as "murky 
at  best," Its wdespread adoption by the federal courts makes it an 
accepted federal common law primlege 140 Moreover, the constitu- 
tional underpinnings of this "deliberative process" pridege mdi- 
rectly have been .&rmed by the courts.l~l 

Not surprisingly, the scope of the privilege is similar to the 
scope of Military Rule of Evldence 506, whose drafters took from 
proposed Federal Rule of Evidence 509.142 It cover8 both oral and 
written communications, but only when offered in the course of 
the decision-making process. It does not cover communications of 
fact, the actual "final" decision, or communications of a postdeci- 
sional n.ature.14S The burden of proving that the privilege applies 
1s on the Government, and the procedural reqmrements-which. 
among others, demand that the head of the executive agency 
assert the privilege-ensure it LS not invoked recklessly 144 If the 

'"Id a t  847 As a court a1 appeals recently noted the deliberative pmcesa 

Plrotect i  the delrberatise and decisionmakini ~ r o c e i s e i  of the 
OriVLlege 

&unve branch. Iandl rests most fundamental& i n  the belmf that 
were a ~ e n c i e i  farced ta  operate in B fishbowl, the frank exchange 
of Ideas and aom~ani  would eesse and the ~ u s l m  of sdmmlrtratwe . .  
decisions would consequently eufler 

Xeaver h Jones supra note 131. st 279 n 1 Iquatmg Dudmsn Commumcafmni 
Corp I Departmenr of the Air Farce 815 F 2d 1565 1667 ID C Cir 1987): 

-PSSee Weaver & Jonas. supra note 131, a t  283-85 & ""24.36, Wetlaufer, 
Bupra nota 2.  et 866.80 & an 39-45 

"'15i F Supp 939 ICt C1 1958r 
'-Wearer &Jones.  supra note 131. at 287-88. Wetlaufer supra note 2, at 

l'aSee Weai.er & Jones, supra note 131, at 288-89 & nn43-48 ldisruieing 
848 

the eonrra\ersy regarding the ~ ~ n h t i f u r i ~ n a l  bass .  if any, of the privilege) 

"(Id at 848, Wearer h Jones. supra note 131. st 289 
"'Sei infra notes 172. 180, and accompanying text 
'*'See mpio note 65 and accompanying text 
"?see weaver & J ~ ~ ~ ~ .  9upTn nute 131 at 290.98, aetlavfer Supra note 2, 

l?wet iaufer .  2, at a5o-si 

at 851-52 
"'See Weaver & Jones su#m note 131, 81 300-12, Weflavfer axpro note 2,  

at  852-53 
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documents in queation contain facts or unprivileged eommumca- 
tions that  are commingled with privileged communications, the 
facts and unpnvileged communications still must be released.lds 
When the privilege does apply, it  is qualified The courts will 
engage in  a balancing test t o  see whether, on the particular facts 
of the case, disclosure is required.146 

While the "deliberative process" privilege clearly exists ~n 
federal common law for the executive, its extension to the 
judiciary to create a similar privilege is not so clear If the 
pr ivhge actually arises from the constitutional doctrine of 
separation of powers, as some courts have mdicated,"7 then It 
also should apply to the judiciary's decision-making processes 
Such an application would go beyond the mope of the delibera- 
tions privilege under Military Rule of Evidence 509. 

If viewed as a "judicial privilege," the scope of the privilege 
would not be tied to the deliberations of a spee~fic case, as the  
deliberations pnvilege 1s Furthermore, it could be used to protect 
the advice, opinions. and recommendations between judges when 
offered on mere administrative decisions of a judicial policy 
nature. As an example, the privilege would protect the input of 
subordinate judges on proposed changes to the rules of court, and 
even the Federal Rules of Evidence, Federal Rules of Criminal 
Procedure. or Federal Rules of Civil Procedure 

The important issue. however, is whether recognizing such a 
privilege 1s wise Predictably, the contemplated decision-making 
input would be of a more frank and nonpolitical nature If the 
Judge offering It knew It never could be disclosed. Few eases have 
addressed the application of the deliberative process privilege to  
the judic1ary.1*8 Severtheless ,  the rationales supporting 
the privilege far the executive apparently would support the 

"BM at 312.20 Today, mort couns *ill grant the pmty aseking rhe 
c ~ m r n u m ~ a f m b  an an camera T ~ V L ~ U ,  whleh aids the court ~n determmng the 
ralidity of rhs claim under the balancing reit Id at 313 

l'-Sae infra notes 167,  180 and accompanying text 
"[A federal appillsfe court recently upheld B d a m  af pnnlege m v o l i ~ n g  a 

judicmry's use of the "deliberative pmeas"  pnvdege See Centifanti v Nix, 866 
F 2 d  1422, 1432 13d Cir 19891 lupholdng s diatricr court's decision that letters 
from the Chairman of the Pennsylvan~a Disciplinary Board t o  the Chlef Just~ce of 
the Pennsylvsma Supreme Court were pnvdegsdi In .Vw the dinciplined attorney 
sought discovery of documents "concerning the deemon t o  provide far the nght  of 
oral argument and bnefing before the Pennsylvania Supreme C o u r t  ~n 
remtatement  proceedings' I d  Because the letter From the Chairman of the 
Diseiplinsry Board contained "recommendations nnd delhratmnr regsrding the 
development of rules and policy governing i eg~larmn of attorneys ~f reflect8 the 
deliberative procesi of goiernmsnt policymakers Iandl ~t 1s protected by the 
predeemonal governmental pnvilego ' Id 
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judiciary's having the Same pnvllege. While the  judicial branch 
engages in far less "policy-making" than the executive branch, 
recognition of a federal common law decision-making process 
pnvdege for the judiciary, within the overall term of "judicial 
privilege," is appropriate. 

4. Tronsrtion: Judicial Independence.-Two additional cams 
merit discussion before beginning an analysis of the executive 
pnvilege announced in the N k m  Administration cases al iang in 
1973 and 1974 In 1970, the Supreme Court restated the ''imperative 
need for total and absolute independence of judges in dendmg cases 
or in any phase of the densional function.""* In Chandler U. 
Judicial Council of the Tenth Cwcurt of the United States,lso the 
Supreme Court considered a petition for a w i t  of mandamus A 
distnct court judge sought relief from administrative controls 
imposed on his case8 by the judinal coune~l of his court of 
appeals '5' 

The Court declined ta mue the w i t ,  whle stating that the 
need for enforcement of reasonable, proper, and necessary ru les  
mthin the federal courts cannot reasonably be doubted152 The 
msjonty wewed favorably the exerase of adrmmstrative oversight of 
the distnct court judge by the C Q U ~  of appeals,1s3 rejecting the 
proposition that each federal judge IS the "absolute d e r  of hs 
manner of conducting judicial busmess "lb4 The dissent, however, 
strenuously objected to the majont js  d i c t a 4 i c t a  which implied 
that judicial independence is not absalute.155 Justice Douglas, 
reaffirming that each judge is independent of every other judge, 
stated in  his dissent, 'There is no power under our Constitution for 
one group of federal judges to censor or dmiphne any federal judge 
and no power to declare h m  inefficient and strip h m  of hs power to 
act as a judge."'Ja 

On the one hand, the Chandler opinion reaffirmed the 
inviolate nature of the independence of the judiciary. With the 
other hand, it sanctioned the imposition of reasonable admimstra- 
tive controls on federal judges by other federal judges 

Finally, a case in the  early 1970s hinted at the existence of 
a n  inherent judicial pnvilege, doing so in  a footnote. In New York 

"'Chandler v Judicial Couneil of the Tenth Cwcu~f of the Unlted States. 

398 u s  74 119701 

's ' ld at  85 
-ipld 
L'4id at 84 
"'See id at 136 (Douglas. J ,  dmentmg), id  a t  141 (Black, J ,  dissenting) 
'$ 'Id st 136-37 LDouglma J ,  disssnting) 
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T m e s  Co. u L'mted States,'s' the Government sought t o  enjoin 
newspapers from publishing the contents of a classified study on 
Vietnam, commonly known as "The Pentagon Papers "158 Ad- 
dressing the power of the executive branch to elasaify documents 
and keep their contents confidentd,  Chief Justice Burger made 
an analogy to the Supreme Court, Stating m his dissent. 

KO statute gives this Court express power t o  
establish and enforce the utmost security measwes for 
the secrecy of our deliberations and records Yet I have 
little doubt as to the inherent power of the Court to 
protect the confidentialit>- of Its internal operations by 
whatever judicial measures may be reqmred.1~8 

At the end of 1971, the controversy over the existence of a 
constitutionally based executive or judicial pnvdege persisted In 
dicta. the courts had reaffirmed the separation of powers doctrine 
and stressed the necessity far an independent judiciary Nererthe- 
les8, beyond the federal common law "deliberative process" 
privilege, no specific privilege for either the executive or judicial 
branches existed The stage now was set for Watergate and the 
recognition of a constitutionally based executive privilege 

5, PresLdent Si ron  and Executioe Pni.dege.--In 1973, Nixon u 
Sir~ea'6O offered a federal court of appeal8 the opportunity to rule on 
the emstence and scape of a constitutionally based executive 
privllege Arising from a dmpute over a subpoena duces tecum 
directing the President to surrender certain tape recordmgs,161 the 
court held that presidential communications are presumptively 
pnmleged.162 The court, however, rejected the executive branch8 
claim that the pnnlege i n s  absolute The court announced a 
balancing test for determining whether such presumptively pnr -  
ileged communications, nevertheless, must be disclosed 

The majority opinion in "Vixon v. S m c o  discussed the 
constitutional underpinning8 of the privilege. citing the need "to 

403 U 5 713 ,1971 \per curiam8 
id at 714 
Id at  752 n 3 #Burger, C J dmenrmgr 
487 F 2d 700 1D C Clr  1973 # p e r  c u n a m ~  
I d  at  704.06 Bath Preaidenr Kixan and the Watergate Special 

Prasecutar, Archibald Car. challenged the enforcement order iciued by Chief 
Judge John Smca  of the Dmtnct Caurr for the Dmrnct a i  Columbia Id at 704 
Judge S~r rca  had ordered the tepee produced for hla an ~arnera r e v m  co he could 
see -hat evidence he would order disclosed ID an empaneled p a n d  1"') I d  

"'Id sf 717 
" ' id ar 712-17 The test reqnired ' 8  weighing of the public inrereit 

pmrected b i  the p ~ i r i l e g e  against the public inieresti that  % o d d  be seried by 
diirlaavre in a  articular rase'  I d  a i  716 
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protect the effectiveness of the executive decismn.makmg proc- 
esd'164 In so doing, i t  analogized the privilege to "that between a 
congressman and his aides under the Speech and Debate Clause, 
to that  among pdges ,  and between judges and their law clerks; 
and similar to that contained m the fifth exemption to the 
Freedom of Information Act ' ~ 5  While dmusmng the doctnne of 
separation of powers in the context of whether or not the privilege 
was absolute, the majority did not State explicitly that its new, 
qualified executive pnvilege arose out of that  doctrine. Instead, 
the opinion cited to the long line of cases supporting the federal 
common law's "deliberative process" privilege 186 The court found 
that this privilege was constitutionally based, arising from the 
inherent power of a branch of government to carry aut its 
expressed duties under the Constitution 167 

The court held that the presumption m favor of maintaining 
the confidentiality of the eommumeatione failed m t h s  ease, "in the 
face of the uniquely powerful showing made by the Special 
Proseeutor."168 The dissenting judges, m lengthy apimans, argued in 
favor of an absolute executive prinlege.'es They stated that such a 
privilege was based not only on inherent powers, but als+and more 
specrfieally--on the doctnne of separation of powers Accordingly, 
the dissent concluded, any balancing test would be an unconstitu- 
tional mnfnngement of the executive branch's autharity.'70 Pomtmg 
out that bath the leflslative and judicial branches claimed an 
absolute pnmlege, the dissenting judges analyzed the histoncd 
invocation Of pnulege by each branch of government They found 
that an implied executive pnlilege arose from custom and h m  the 
use of primleges by the different branchm'71 

Nuon U. S~rica 1s significant in t ha t  a federal appellate court 
recognized a constitutionally based executive privilege At a 
mmmum,  the majority opinion affirmed the constitutional basis 
of the federal common law's "deliberative process" privilege. The 

' 

" Id  at 717 
"'Id (citatmna omitted> 
IiaId at 713.17 
)"Id at  717,  cf id at 760 rh.lacI(lnnon. J ,  concurring in part. dmsentmg ~n 

part, 
)*'Id at  717 
' i s id  nt 730 ( h k f i n n o n ,  J ,  ~ m ~ u n n g  m part. dissenting in parti, Ld at  

773.74,  799 ru'dkey, 1, dlrhennng, .43 noted at the beglnning of Judge Wllkey'a 
disaenr. he and Judge hlacKmnan concurred in the r e m l i s  reached m each other's 
x,nlten diseent I d  at  762 

'-'Id at 750 IYacfinnon. J ,  concurring m part. dissenting I" perti. id a t  
763 Wdkey J ,  dmsennng! 

'-'Id at 723-37 (>llar&nnon J ,  concurring in part diraenting in perti. cf 
id a t  768-74 'Wilkey, J , dissenting! 

:finnon, J ,  ~ m ~ u n n g  m part. dissenting in parti, Ld at  
dlrhennng, .43 noted at the beglnning of Judge Wllkey'a 

disaenr. he and Judge hlacKmnan concurred in the r e m l i s  reached m each other's 
x,nlten diseent I d  at  762 

I-OId 17 760 rUacKmnon. J ,  concurring m part. dissenting I" perti. id a t  .-", ...ll 

MlarKmnon J ,  concurring in part diraenting in perti. cf 
I ,  dissenting! 
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court'k recognition of that basis makes the argument for 
application of the "deliberative process" privilege to the judicial 
branch, discussed previaualy, all the more c o m p e l l ~ n g . ~ ~ ~  The 
Supreme Court soon resolved the issue of whether the constitu- 
tional basis was broader, strengthened by the support arising 
from the doctrine of separation of powers 

United States L. Xiron,173 decided in 1974. was the Supreme 
Court's first opportunity to decide the issue of executive p n d e g e  
directly As in Nzon o Smca. the case involved a subpoena duces 
tecum directing President Nixon to surrender tape recordings. In 
this case, however, the evldenee was to be used in a criminal tnal  of 
former Kxmn Admimstration offinals. and not for a grand jury.174 
Before the Court, the President's counsel asserted two grounds for 
executive pliulege The first was a valid need to protect communica- 
tion8 between high government officials and those who a d w e  and 
assist them in the performance of their official duties The second 
was the doctnne of separation of powers.176 

The Court began ita analysis by declaring that,  without 

[Kleither the doctrine of separation of powers, nor the 
need for confidentiality of high-level communications 
can Sustain an absolute, unqualified Presidential priv- 
ilege of mrnunity from judicial process under all 
circumstances . [Wlhen the privilege depends solely 
on the broad, undifferentiated claim of public interest m 
the confidentiality of such conversatimi, a confronta. 
tmn with other values arises 175 

The "more" that would be required for such an absolute 
privilege would be ''a c l a m  of need to protect military, diplomatic, 
or sensitive national security 8ecretB."17' Because the President 
had made only a generalized c l a m  of pnwlege, the Court found 
that It was in conflict with and overridden by the constitutional 
duty of the judicial branch to do justice in criminal 
prosecutions 

more, 

-. ~ 

See supra notes 147-48 and 8ccompanylng text  
418 E S 683 ,19741 

at 707 713 The Court 18nr on to  abser-e that  ~n 'kl la~aring the 
m e r e l g n  power among the throe eo-equal branches, the Framers bought t o  
provide B comprehensive system. but the ~eparars powera %,ere not intended t o  
operate uifh absolute independence ' Id at 707 
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Addressing the constitutional basis of the pnvdege, the 
Court acknowledged that  no provision in the Constitution 
expressly addresses it. Using the rules of constitutional Inter- 
pretatmn, however, the Court noted. "that which was reasonably 
appropriate and relevant to the exercise of a granted power was 
to be considered as accompanying the grant."l7* The Court then 
held that  the executive privilege was grounded constitutionally in 
both the "deliberative process" privilege, as applied at  the 
presidential level, and the separation of powers doctrine Ian 

The Supreme Court had recognized an executive privilege 
arising from two separate constitutional bases. The privilege was 
qualified-not absolute-and the Court adopted the balancing test 
from iVtron 0 .  Smca to determine if the privilege is overridden.181 
The holding ~n Umted States 0. N ~ x o n  also afirmed the strength 
of "the fundamental demands of due process of law in the fair 
administration of criminal justice "182 The importance of funda- 
mental due process, relative to claims of privilege, LS a principle 
that  will be discussed later when balancing the interests served 
by the uoir dire process against the Interests served by a c l a m  of 
judicial prmlege.'83 

The Court's apimon ~n United States D .  N ~ x o n  a180 elanfied 
the constitutional parameters of the federal common law's 
''deliberative process" privilege By confining the constitutional 
basis of the  privilege to presidential-level communications, it 
arguably created two separate "deliberative process" privileges 
Executive branch officials below the presidential level-that IS, 
those not directly advising or assisting the President in  the 
performance of his duties-have a noncanstitutional, federal 
common law privilege. Executive officials a t  the presidential level, 
however, have a stronger, constitutionally based pnvdege. 

With the m u e  of executive privilege resolved, the existence 
and scope of judicial privilege remained uncertain. The Court in  
United Stares o N m n  gave us a preview when it analogized the 
expectations of a President in the confidentiality of his conversa- 
tions and correspondence to "the claim of confidentiality of 
judicial deliberations " 1 ~  This dicta would appear to support a 

at 706 n 1 6  lquotmg Marshall v Gardan, 243 U S  521 637 1191711 
at 708 

nca, 487 FZd ai 716. see ~ V m o n ,  418 U S  at  711-12 (,'\?e muit weigh 
the ~rnpartance of the general prmlege of canfidenfmllfy a1 Presldenflal 
~ ~ m m u n i c s t i ~ n i  m performance of the President 6 reipanabilirm against the 
inroads of such a p n d e g e  an the fair admimrrration af crimind justice 

"g.\7ixon, 418 U S  s t  713 
"'See axfin notea 378-87 and m o m p a n i m g  text 
ls'Naron. 418 U S  at 708 
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constitutionally based, qualified privilege for the judicial branch- 
a privilege rooted both in the federal common law's "deliberative 
process" privilege, as It was interpreted by the m a p n t y  opinion in 
Nixon c S~rrco. and in the doctnne of separation of powers 

I11 Judicial Privilege 

A Transition from ErecutLLe to Judicial Pnorlege 

After the Supreme Court'B 1974 decsion in United States u 
Nison, twelre pears would pass before a federal appellate court 
was to rule on the existence and scope ofjudicial privilege In the 
meantime, during the late 19708 and the first half of the 198Os, 
investigations into judicial misconduct gave rise to several 
invocations of judicial pnwlege. Each Incident, however, eraded 
reported pdicml decision for one reamn or another. 

In 1979. the California Commission on Judicial Performance 
held unprecedented public hearings into allegations that  the 
Califorma Supreme Court. headed by Chief Justice Rase Bird, 
d e l q e d  key court decisions 160 Allegedly, some of the court's 
decisions were delayed improperly because the chief justice and 
two other justices on the court were facing reelection that  
term During the course of the hearings, Justice Kewman. 
"refused to answer under oath most of the rubstantire questions 

citing >udicial pnwlege not to disclose confidential Informa. 
tion '"lai The commission rejected Justice Newman's assertion of 
the privilege. citing L'mted Stotes L Nixon far the proposition 
that  full disclosure was required to enable the commmaion to 
carry out its mvestigatmn l m  Apparently, the commission took no 
further action to compel Justice Newman to anewer the questions 
on which he claimed the privilege 18s 

That Same year, a claim of Judicial privilege arose during an 
evidentiary hearing in a district court in Georsa  190 The 
petitioner 1x1 the habeas proceeding was contesting a magistrate's 
ruling. The m a s s t r a t e  earlier had declined to compel the 

"-See Lou Cannon Cairfarnia Justire Bau No Siallrng Ritnras 
Doesn't Think Poiiiira Held Cp Court Opmions, W A ~ M  Posr. June 20, 
A13, Califormn Hearinn Open In Prahi o fS ia t i  High Cauri ,  rd June 11 
A i  .hereinafter Cnlifoinia Heaiinpsl 

"8CCulifoinia Hroiings ' u p i a  note 136 st A7 
" ' Id  ,quoting the baekpovnd repart of the Commmnon Specla1 

Seth hl Hufsfedler presented to the Commiiiion on 11 June 1979: 
"'Canna". Supra note 186. Bf A13 
'$'See Ed Cnlziornm H e a r i w i  duilio note 185 at  A i  

caunae1 

- .  
"McCarquadale I Bslkiom, 625 F Svpp 431 432-33 S D Ga 1981, 
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deposition or testimony of the Assistant to the Supreme Court of 
Gearpa concerning that  court's sentence review procedures.191 
The magistrate deemed the matters to be subject to judicial 
privilege 192 The district court held that  it was "unnecessary to 
rule on whether or not the Magistrate correctly analyzed LMr.1 
Yorks claim of judicial andlor attorney-client privilege, because 
. .  the sought-for testimony would not in any way have furthered 
Petitioner's claim . . "183 

In 1984, a federal magistrate invoked judicial privilege in a 
challenge to more than twenty-five indictments from a grand jury 
in Connecticut 191 A defense counsel claimed that  the magistrate 
failed to appoint a woman or black as the foreman of the grand 
jury investigating large-scale drug trafficking m the state, and 
sought to examine the magistrate on this subject.l96 While 
claiming judicial privilege, the magistrate nevertheless provided B 

two-page affidavit, in which he denied his discriminating in  the 
appointment of "grand jury forepersons ''1B6 Apparently, the 
affdawt was sufflieient for the court, and the defense did not 
challenge the c l a m  of privilege on appeal 197 

In 1986, a committee of the Texas legislature investigated 
allegations of judicial misconduct by members of the Texas 
Supreme Court. Allegations included illegal ex parte cornmunice- 
tions and leaks of information to private lawyers and parties to 
cases.198 Two justices refused to honor subpoenas and to testify 
before the committee, citing the doctrine of separation of powers 
They eventually were successful in winning a court order 

-p - l d  at 432 Mr Yark. the asmbtsnt, had been deposed I" an earlier C B Q ~  
and had s w e d  m e  af h u  duties was to review transcripts of rapltal felony C B W  
and to prepare for the supreme eonn a "card summary" on each case, which he 
kept on 611 for nee by the iurtires id at 432-33 Addmonally. he wovld provide 
written reports an the cases when requerted to  do 80 Id at  433 !vrr York 
analomzed h x  d u t m  ''to those of a law clerk DT those of an attorney actrng for a 
client" ~n hu aaaertion of judicral pnmlege m the earlier C B ~ P  Id 

1'2id at 432 
at 433 The court SIX upheld the mapalrare's decisian not t o  compel 

the testimony of the then-Chief Justice of the Geargla Supreme Court, H E 
Aichali While the Chief Justice had not invoked iudicial p n d e g e  the mansfrate 
had accepted his dtstementi made at a preaa conference 88 true for purpaies of 
deciding pehtmer ' i  claim id at 433-34 

"'Federal Judge M a y  T e s t f y  zn Drug Cair, UPI, May 3, 1984 ILEXIS, 
Nerir Library, UP1 file) 

labid lquotmg the af6davrf of United Stater Manstrate Thomas P Smith 
(date unknown), 

id 
eaSuprime Court Jmtict implicated zn Improper Communieafion. UPI, 

June 18. 1966,  (LEXIS. h e x i s  Library. UP1 fllei 
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temporarily quashing the subpoenas.199 Three of the employees of 
the justices, however, were not so fortunate-they testified under 
threat of contempt of the legmlature following their invocations of 
judicial privilege 200 Endently, the committee and the justices 
worked out a suitable arrangement because no reported court 
decision ensued 

The first half of the 1980s also saw Supreme Court nominees 
invoking a hybrid of judicial privilege in Senate confirmation 
hearings Both Chief Justice William H. Rehnquist and Justice 
Antanin Scalia declined to answer questions from the senators 
"concerning cases m which they have already participated or 
concerning L S S U ~ S  that  might come before them in the future ' 201 
This practice frustrated senators and some obaervers, who 
perceived it as inhibiting the Senate's ability to evaluate 
nominees' qualifications to sit on the Supreme Court.2°2 Nev- 
erthelesa, the practice has continued through the most recent 
confirmation involving Justice Clarence Thomas 203 

The case8 dmusaed above demonstrate that the recognized 
banes far a judicial privilege expanded tremendously in recent 
history The Supreme Court announced a constitutionally based 
executive p n d e g e  to cover the confidential cammunicatmns of the 
executive branch At the same time, judicial misconduct mvestlga- 
tmm were occumng with much greater frequency. leading to an 
increased invocation of 'judicial pnullege."204 These expansions of 
pnnlege memtably brought the controversy into a federal appellate 
court, compelling that court to address dmctly the issue of the 
existence and scope of judicial plivilege 

B. The Case of Hastings I1 

Between 1981 and 1983, federal prosecutors puraued the 
indictment and trial of Judge Alcee L Hastings, a federal district 

'ssId The article d m  not mdleafe whlch court m u e d  the order or the 
ultimate r e d i  concerning the testimony of the iusficen 

m0,A 

'r-Austm Sarat, Court .Vominrei Connof Plead Judic ia l  Priodegr K Y 
TIMES, Aug 24, 1986. 8 4,  ai 20 #editormil 

?"'see e g  id 
'"'See David X Kaplan & Bob Cahn Court Charade, N E X S ~ E I X .  Sept 23 

1991 a t  18. 19 (dmcusmng duetice Thomas's evaiivenehr in aniwenng certain 
oueemnd asked dvrine hlr eonfirmaf~on heannes held b r  rhe Senate' I .  

'"See supra note 8 ( d e t a d w  the federal iudgea r h o  were mseatigared. 
tned and ulfimafely Impeached I D  the 1980s.. infra notes 209-13 and 
accampanying tent 'disiusiing the claims or iudicial privilege raised by Judge 
Hacfmgr and h>i staff) 
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court judge of the Umted States District Court for the Southern 
District of Florida Judge Hastings' trial ended w t h  his acquittal on 
charges of conspiracy to solicit and accept a bnbe m return for 
p e r f a n n g  certain official actions in his capacity as a federai 
judge.2o5 Folloulng the trial, two distnct court judges filed a 
complaint m t h  the Judicial Council of the Eleventh Circuit pursuant 
to the Judicial Counciis Reform and Judxial Conduct and Disability 
Act of 1980 (the Act).2Oe They alleged that Judge Hastings "had 
engaged in conduct prejudxial to the effective and expeditious 
administration of the business of the courts and had ~ o l a t e d  several 
canon8 of the Code of Judicial Conduct for United States Judges 'wo7 

Following the appomtment of an investigating committee by 
the chief judge of the Eleventh Circuit, Judge Hastings mounted 
several of his many challenges to the investigatimZoB Finally, in 
1986, in  response to the ismance of subpoenas by the investigating 
committee, Judge Hastings and members af his staff raised the mue 
of judmal pnnlege far an appellate court's consideratmn.209 

In Matter of Certarn Complarnts Under Znoestigation by  an 
Inmstcgating Committee of the Judicial Council of the Eleuenth 
Crcuit (HastinRs Z1),210 Judge Hastings; his secretary, Betty Ann 

"'Hastmgs v Judicial Conference of the United States. 829 F 2d 91 95 

*OBAct of Ocf 15, 1980, Pub L 80 96.459 94 Stat 2035 (codified 8s 

( D C  Cir 19871 IHastings IIII, cert d m i r d ,  495 U S  1014 (19681 

amended a t  26 U S  C 86 331. 332. 372 (198611 
'''Hosii~#s III. 629 F 2d s t  95 
*OBId The ~nveaf~gs tmg comm~ttee appomfed by C h d  Judge John C 

Gadbald canmsted of himself two c m u t  judger. and two dlstrlct judges Judge 
Haslmgs' first attempt t o  derad the investigation occurred when he objected t o  
the release of the files of the grand jury rhat  had indicted him to the invertigatmg 
eommltfee Id. Judge Hastinge last that  challenge and the files were released I d  
a t  93 n 4, 95 (citing In re Petitron t o  Inspect and Copy Grand J u r y  Matenals, 576 
F Svpp 1275 IS D Fla 19861, offd, 735 F 2d 1261 (11th Cir 1, cel l  denied sub 
nom Hastlnge Y lnvestlgatmg Comm for the J u d l s a l  Councd of the Eleventh 
Ciriuit. 469 U S  684 1198411 Judge Hastings s l d o  filed a challenge to the 
conntrtutianahly of the Act m the Dlntrxef Court far the Diatrm of Calvmbla Id 
a t  98 n 4,  96 leiling Haalingr Y Judicial Conference af the United S t a k e  593 F 
Supp. 1371 (D D C 1964) IHaifings I ] ,  n r d  an p a r t  and merled ~n part, 770 F 2d 
1098 (D C C n  1965,. ~ e i t  danrad, 477 U S  904 (198611 The Court of Appeala for 
the Dmtrict of Columbia Circuit aiflrmed the district cavrt'e dismissal of Jvdge 
Hasting.' challenge, but far different reason; Id at 96 Judge Hastings renewed 
hls mnitltntmnal attack on the Aef following the filing of the investigating 
committee b repart with the Judicial Council of the United States m 1986 That 
attack was sl10 unaurcisaful Srr id  

10sSre Matter of Certain Camplainis Under Inreatigafian by an Inveatigst. 
ing Comm of the Judicial Council of the Elsuenth Circmt, 783 F 2d 1466 1492 
(11th Cir ) IHastinga I I I ,  c e i t  denied sub nom Hasfings I Godbald, 477 U S  904 
, l O P f >  _._"", 

l l E I d  Because d l  the judges of the Eleventh Circuit recuded thamselues. a 
three-iudge panel WBJ designated Lo d i t  and hear this  case The panel consisted of 
Chief Judee Levin H Camnbell (Chief Judge. U S  Court of A ~ ~ s a l s  for the First 
C i r c u t  a i d  author of the' ennrt's opmmni, Circuit Judge Ah;alya Lyle Kearae 
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Wilhams, and three preaent and former law clerks, Alan Ehrhch, 
Daniel Simons, and Jeffrey Miller, Bought to have subpoenas issued 
by the Investigating committee quashed, while the investigating 
committee was seelung their enforcement The court analyzed 
the claims of judicial privdege Ln the following two parts 11) the 
c l a m  of judicial privilege as it  applied to the documents sought by 
a subpoena duces tecum and (21 the claims of testimonial privilege 
by Simons and Miller, the two clerks who actually testified and 
claimed the pnvilege.z1z The court did not decide the claims of 
testimonial privilege by Williams and Ehrlmh, ruling that those 
two claims of privilege were not ripe 213 On the justimable clams,  
however, the court issued the followng ruling 

We conclude, therefore, that there exists a pnv.  
ilege (albeit a qualified one, infra) protecting con- 
fidential communicatmns among judges and their staffs 
in  the performance of their judicial duties But we do 
not think that  this qualified privilege suffices to justify 
either U'illiams' noncompliance with the Committee's 
subpoena duces tecum, or Simon's [sic1 and Miller's 
refusals to answer the questions directed to them by the 
Committee 214 

In reaching its holding, the court acknowledged that  It had 
"found no case in  which a judicial privilege protecting the 
confidentiality of judicial communications has been applied "Zlc 

IJvdge for the Second Cireu>t:. and Semar Judge Vilbvr F Pel1 ISenmr Judge for 
the Seventh Cirovitl Id a t  1491 

"'id at  1518 The court stared, "If 18 vel1 settled that  B i i t n e i r  cannot 
s~mply  refuse t o  appear altogether on grounds of p~ivilege but rather must 
appear testify, and m\oke the pnvdege ~n rerponre t o  particular qnestions' Id 
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The court, however. then proceeded to cite cases in which "the 
probable existence of such a pnvilege was noted "216 

Citing the Supreme Court's reasoning for finding an 
executive privilege in Umted States u. N~xon,217 the court quoted 
the passage concerning Its constitutional foundation arising from 
the separation of powers and the nature of the President's 
constitutional duties.218 The court found, by analogy, that  the 
cited constitutional underpinnings apply equally to the judicb 
m y  219 The court observed, '"Judges, like Presidents, depend upon 
open and candid discourse with t h e n  colleagues and staff to 
promote the effective discharge of their duties "m The analysis 
concluded with the court noting, "Confidentiality helps protect 
judges '  independent  reasoning from improper  outs ide 
influences."22' 

Having found that  judicial privilege exists, the court 
discused it8 scape and the procedures to use when a party seeks 
IO invoke It. As to scope of judic~al  privilege, the court stated, "In 
the mmn, the privilege can extend only to communications among 
judges and others relating to official judicial business such a ~ ,  for 
example, the framing and researching of opinions, orders, and 
rulings "222 

Zl i ld  at 1518-20 The court began by discussing Siron I Smcs, 487 F 2d 
700 (D C Cir 1573r, and Senate Select Commmee on Presldentlal Campa~gn 
Actwitlee s hixon. 458 F 2d 725 ID C Clr 15741 Hmfings 11, 783 F 2d a t  1518 
lcdafmns omitted! The court quoted the fallowing statement by Judge Maefinnan 
concerning the lack of authority m judicial pnmlege. 'Express authorities 
i v d t a m n g  thm p ~ m t l o n  are mmmal ,  undoubtedly bscauas ~ t s  ermtence and 
validity hsa been IO universally reragmzed Its B O Y T C ~  18 rooted m history and 
game added farce from the eonst~tvtmnal separafmn of powers af the three 
department8 of government" Id ~f 1113 Iquabng Senate Select Cornmiitre on 

The court canclvded i t s  rewew of case8 by citing Justice Burger's quote from New 
York Times Y United Staree. 403 U S  713 11571). and by diievsaing United 
States 7 Nixon 418 U S  683 ,1574) Hastings TI.  783 F Z d  at  1519 (citations 
omitted, 

"'418 U S  683 11374r 
lllHaslings 11, 783 F Zd at 1515 The qnote readc as fallows "[Tlhe pnv~lege 

can be said to  derive from the supremacy of each branch within its own assigned 
1 d v t m  Certam powers and p r ~ v ~ l e g e s  flow from the nature 
e m  the protection of the eonfidential~ty af P r e s d e m a l  

similar constitutional underpmnmgs " Id (quatmg Xmon, 
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The burden of demonstrating that matters fall within the 
scope of the privilege LS on the party seeking to c l a m  it.223 If the 
party asserting the privilege meets the threshold "scope" 
requirement, the matters then become "presumptively privileged 
and need not be disclosed unless the party [seeking access 
to the information1 can demonstrate that  its need for the 
materials E. sufficiently great to overcome the privilege "224 
Finally, a court will weigh the seeking "party's demonstrated 
need for the information against the degree of i n tnmon  upon the 
confidentiality of privileged communications necessary to satisfy 
that need ' ' 2 2 s  

Applylng the above procedures, the court first held that the 
descriptions of the documents sought from Williams under the 
subpoena duces tecum were insufficient to permit i t  to determine 
whether they fell within the privilege 226 The judges then 
assumed that the documents were within the privilege, and held 
that the privilege waa defeated by the committee's need far 
them.22' The court then ruled that the committee's need for 
testimony to further its investigation overrode the claims of 
judicial privilege asserted by Simons and Miller 228 The judges 
analogized Judge Hastings' generalized interest in the con. 
fidentiality of his communications with his judicial staff to the 
Interests posited by President Nixon in L'nited States i, N~'ixon 229 

The court further compared the committee's particular need for 
the testimony in an investigation of improper canduct within a 
judge's chamber to the need for relevant evidence in a cnminal 
proceeding-the need that the Government asserted m the A h m  
case.230 M e n  balanced, the committee had met Its burden of 
ahowing that it8 need for testimony w m  sufficient to overcome the 
presumption of privilege 231 

22*fd 
229fd at 1524 lquoling A-zxon, 118 C 5 at  712-138 
183fd at 1523-24 
>..Id st 1524-25 The court added that it *auld haie enforced 'the 
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The court m Hastrngs I1 had managed tn do what no other 
federal appellate court could do in  the first two hundred years of 
this nation-that is, it  acknowledged the existence of judicial 
privilege and defined a standard for invoking it Hastrngs 11, 
however. w m  indeterminate on the m u e  of whether the interests 
that  support judicial privilege in  Article 111 courts could be 
extended to apply to non-Article 111 court8 Specifically, whether 
the judicial privilege recognized in Hastmgs ZI applies ta military 
trial and appellate courts is a question that  remains to be 
answered 

C JlrdreLel Prwilege ~n the Mdttary Courts 

Scholars and courts have raised the issue of the independ- 
ence of the military courts-both at  the trial and appellate 
levels-throughout the history of courts-martial in  this coun- 
t ~ y . 2 ~ 2  The greatest threat to this independence arises from all 
types of unlawful outside influences on court members and 
military j~dges.233 The Uniform Code of Military Justice ad- 
dresses this threat, which the military sermces refer to as 

avbpaenaa upon a leeier showing of relevance 60 long 88 a reasonable degree af 
materiality could be discerned” Id at 1525 If then went on to state. 

\ \ h e .  BQ here. a judicial council invsrtigstian concerna allegations of 
unquesfmable m m u i n ~ ~ s ,  we belleve thef. muen the make-up of 
p d m s l  ~ouncds and the secrecy wrmundmg t h e n  ~nrest~gatmns 

the investigation The L P B U B ~ C ~  of such a subpoena means that  Article 

need far. the information sought and the existence of probable cause 
for the investigation itself 

111 judges already have satlsaed themselves of the relevance of, and 

I d  Such B brosd swespmg ~ i i e r f m n ,  though only dlrta ~n thlr case, would eppear 
ta make any e lam of generahred Interest ~n confidentla1 p d m a l  ~ o m m u n ~ ~ ~ f m n s  
automabcally ouerndden by the needs of B jvdielsl mmeondvef mvestlgaiing body 
composed of Article 111 judges 

“?Se e # ,  United States v Ledbetter, 2 M J 37 IC M A 19751 i88serfmg 
the mdependence of the  m~hlary  judimary,. United States v Graf, 32 M J 509 
IA M C M R 19901 (unsuccessful mation to diaqualif, appellate court panel 

‘19901 lchallenglng whether mhfary  judges are r e d l y  Independent m the present 
ayrfem of m~htary juaticei. F-CIS A Grm0.0 & FREDERIC I LEDERER. 
COORT-MAP~TUL PROCEDC-RE ( 5  1.40 on to 1-47 no. 14-10 no ii9s11 idlscvsslng the 
e v ~ l u r i ~ n  of military justice and the history of mihfary judges), see d m  infra note 
334 ldiicusbing judrcial independence and the cw~lmmzatmn of the military 
judmanesl  

‘P3S.r s w r n  note 7 5  
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"unlawful command rnf luen~e ."~3~  Congress. through Articles 
262s5 and 3723s of the Code, has  Bought to prevent It At the same 
time, Congresa has attempted to reinforce the independence of the 
ludiciary and ensure a fair and impartial military justice 
sy~tem.937 

""See UCMJ art 37 U k l e  the title of tho article 1%. "Udaufull)  
mtluencing action of court.' the actions proimbed have came i o  be known m tho 
military communifv by rhe term of art .  "unlawful command influence" S i r ,  eg  
United States 5 Ledbetter, 2 M J 37, 42 I C  hl A 1976r ,   si el80 s z p m  note 75 
rdiscveaine unlawful command mfiuenee. 

mandates the detailing of B m~litary jvdge to  general cou;rb.martm--the levi1 of 
mum used for the  m o i l  a e m u s  offenses tend analogavr to  federal felony courts8 
It permifa the detailing of a milaar) judge IO special courts-martial l a  court 
analogaus IO federal maparrare courtij Id at 261ar The second and fourth 
subparts set forth qualifications of the mihtary judge Id m t  261bm. Idr The third 
submart 1% the bami for the e r e a t m  of tho mdenendant t n a l  w d m a r w  wllhm the 

The mAtsry judge of a general court-mama1 lhall be d e w n a l e d  b) 
the Judge Advocate General OT hi r  designee, of the armed force of 
which the military Judge IS B member far derail ~n accordance with 
regulatmns prescribed under suhaertion 18) Unless rhe court-marbal 
WBI comensd by the Premdenf or the Secretary concerned. nelther 
the conuemng authanfy  nor any member of hls staff shall prepare or 
revleu any report concerning the e f feenrene~~ .  fitness or efficiency of 
the milifarv iudee eo detailed which relates to his oerformanee of 
duty as a md&y judge 

id at  261~)  The remainder of tha t  svbpart prahibits sn offleer from perfarming 
duties a i  a m h i ~ r y  judge unlei6 derailed p u ~ c u m  t o  ~ e n m  regnlationi It  also 
mandates tha t  duty a i  a milnary judge IS to be tha t  officers primary duty when 
30 detailed id The last subpart prohibits the m~hfaryjudge from consulf~ng with 
court members #I o w i s  or from vntini Kith the members id st 2GIel 

"eUCMJ art 37 h t d e  37 has two subparts The first subpart pmndes 
No authariti convening a court-martial. nor any orher command- 
mg officer, may censure repnmand, or admonish the COYR or m y  
member military judge OT ~ounie l  thereof. with respect to  the  
findings or sentence adludged by the court. OT with respect tu any 
other exercm af its UT his functions in the conduct of the  pmceedmgs 
Na psrron subject t o  this chapter may attempt t o  c o e r ~ e  OT by any 
unauthanred mean8 inflvence the action of a court-martml or any 
ather m ~ h t a r )  trlbunsl or any member thereof, ~n reaching the 
findings 07 sentence m any esse, OT the B C ~ O  of any c m r e n m g  
approumg, or ~eviewing authority with respect to his judicial acts 

id at  37'al The remainder of thsr rubpart  p rander  two exceptions t o  the above 
rule-ne for general course& ~n militaryjustire and the other for s t s tement i  and 
mtruitmns glven m open court by p a m c ~ p a n t h  ~n the f n a l  id The second 
rubpart deals w t h  the preparatmn of effeeflrenesr, fitness or e f h e n c y  reparts 
on m>laary particwants I D  f m l r  It  insulates the military partieipanl from all 
evalvationb of d v f m  a8 members, and from adverse evaluanan~ result~ng from 
duties BJ B defense caunsel Id at  3 7 W  

Sei United States , Mabe, 3 3  h.1 J 200, 201 n 3 rC M A 1991) 'qmting 
e i s t o r y  regarding the implementafm of Independent mal pdlcmnes 
e ierneerl,  GILL~GLY & LEDERER, ~ u p m  nore 232. S 1-47 00 <discuaimy 

Congress's post-1951 amendmsnra t o  the Code. 
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The Court of Military Appeals, an  appellate court in the 
military justice system,2a8 also has been very proactive m 
protecting the integrity and independence of the military justice 
system and in preventing the exerase of unlawful command 
influence.zss In 1916, the court decided Untted States 0 .  

L e d b e t t e ~ , ~ ~ o  in which i t  announced its views on the independence 
of the military judiciary. Reaponding to  allegations tha t  an Air 
Force military trial judge had been "questioned" by military 
supenors concerning his lenient sentences Ln three cases,241 the 
court recognized tha t  "Congress, In adopting Articles 2 6 k )  and 
3 7 b )  of the Uniform Code, sought to insulate judges, as well as 
othera involved in the court-martial process, from command 
interference with the deliberative The court went on 
to address the importance of protecting military trial judges from 
unlawful command influence exerted by military superiors, 
including supenars in the military t n a l  judiciaries. I t  noted, 

The trial judge, BS an  integral part of the court- 
martial, falls within the mandate of Article 31 If 
anything 1s clear ~n the Uniform Code of Military 

la8The mlhtary w t m  system IS d m d e d  1nf0 BIP lese16 ae It appllea to 
courts-martla1 The first and thlrd lewls are composed of the convemng 
aurhontm-that  IS off~cerr m command authanzed by the Code to create B 

court-mama1 Convenmg aurhontles may refer charges t o  B ~ourt-marfml and 
fake final actmn on the  charges aRer the t n a l  IS complete See UCMJ arts 22.24 
So The second level OT t n a l  lewl,  consiet& of the VBTIOYI farms of courts.martia1 
?he three types are general, ~pee ia l .  and s ~ m m a r y ,  in decreasing order af t h e n  
power to punish acevsed and the serrouaneis of the charges they may hear  See id 
ana 16-20 The fourth level conaiitb OS the first echelon of review of the 
convemng authonty's action The IPYI$W 18 done by either the appropriate court OS 
mihfsry renew, id art 66 the office OS the Judge Advocate General of the 
apprapnste  service. Id ar t  99. or lacally by B judge advocate, id art 64 The 
lese1 at  which this r e v ~ e w  oeeurs depends on the  nature  of the c o u r t - m a r t d  the 
charges and punishment Involved, and whether the accused u.mve8 ~ p p e l l a l e  
renew The fifth level mn~i i fs  of review by the Court of Military Appeals ICOYAI 
under ~pecific conditions I d  art 67 The final level of revlev IS by the Svpreme 
Court of the United States, which E limited ta direct review of decisions of the 
COMA through B wnf of certmran The dmct appeal t o  the Suprsme C a m  IS not 
auaiable if the COMA refvies fa grant B petition for  IWEX I d  a t  a r t  6 i a  

2 3 8 L r .  eg  United States Y Mabe. 28 M J 326 IC M A 1989,. derision 
reaffirmed on remand 30 M J 1284 IN M C M R 1990) offd, 33 M J 200 rC M A  
1991, (unlawful command influence exercised by the Chief Judge. Na\y-Manne 
Corps Tnal Judicmryl, United States Y Allen. 33 k1.J 209 I C M A  1991) 
(command mnuenre e r e r e m d  to alter the smgnment of B m~hfary  p d g s  to a 
nanonal aecurify court-martiall, United Stated Y Ledbetter. 2 M J 37 IC M A  
1976, iquestm~ng of B mlhlary judge regardmg lemem sentences by hls mllltary 
&upenor&), United States Y Llttnce, 13 C JI R 43 IC M A 19531 !reading 
"retention of thieves" policy letter t a  members immediately before the) conrened 
t o  hear court-msrhsl mualvmg charges of larceny) see nfm m p r a  note 75 and 
accompanying text (disiuiaing unlawfvl command mfluencel 

2 M J 37 I C Y  A 19761 
Id 8f 41. ~ p p  
Id at  42 
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Justice. i t  18 the congressional r e d v e  that both actual 
and perceived unlawful command influence he elimi- 
nated from the military justice system Article 26(eI's 
provision for an independent t na l  judiciary responsible 
only to the Judge Advocate General certainly was not 
designed merely to Structure a more complicated 
conduit far command Influence. That LS to say, the 
Judge Advocate General and his representatives should 
not function as a commander's alter ego but instead are 
obliged to assure that all judicial officers remain 
insulated from command influence before, during, and 
after tna1243 

The court next noted that Congress had not orescnbed a 
procedure far mqmnng  into the deliberative processes of military 
judges I t  then stated, 

[Wle deem It appropriate to bar official inquiries 
outside the adversary process which question or 
seek justification for a judge's decision, unless such 
Inquiries are made by an independent judicial 
commission established ~n stnct accordance with 
the guidelines contained in section 9 l(a) of the 
ABA Standards, The Function of the Trial 
Judge.244 

The Ledbetter deemion provided formal recognition of the 
independence of the military t n a l  judge Arguably, it also 
recognized a qualified judicial "deliberations'' privilege for all 
military judges-similar in scope t o  the deliberations privilege of 
Military Rule of Evidence 609-which wa8 adopted four years 
later. These deliberations now were protected from inqury  by all 
but established independent judicial commissions 

In 1986, a t  the time the Eleventh Circuit isaued ita Hastmgs 
I I  decision, military judges were without an estabhshed eonstitu- 
tionaily based judicial privilege Arguably, the holding in 
Hastings I I ,  if not Its rationale, could apply t o  military courts as 
well. The resolution to that argument, however, was not 
necesaarily fortheommg-espeedly because military tribunals are 
Article I courts established by Congress,245 rather than Article 111 
courts, which were the focus of Hastings I1  246 

*"Id Ifootnate omitted) 
Z"ld st  43 
".:US Cover art I. B 8 .  c1 14. provides fhsl "Congress shall have the 

To make Rules far the Government and Rsgvlarion of the land and Power 
nmal Forces'  

2 ' a S ~ ~  supra note 209-22 and actompanying rext 
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Unrted States Navy-Mar~ne Corps Court of Military Reorew u .  
Carluecr,247 decided in 1988, provided an opportunity to address 
the existence of judicial privilege in the military justice system. 
Ansmg in  the form of a petition for extraordinary relief, the 
judges of the Navy-Marine Corps Court of Military Review 
(NMCMRI asked the Court of Military Appeals to enjoin the 
Inspector General of the Department of Defense from mtemew-  
ing the judges and their commissmnerslde concerning their 
deliberations in the ease of Unrted States o. B ~ l l i g . ~ ~ ~  

Before reaching the merits of the ease, the court had to deal 
with issues of ripeness; its power to enforce compliance with 
orders by civilians, such as the Inspector General, m the 
executive branch, and, most importantly, its junsdictian to hear 
the petition.250 In the latter of these three areas the court 
discerned Congress's delegation of responsibility to the military 
courts to maintain "the independence, integrity, and fairness of 
the military justice system."*sl Reviewing lepslative acts and 
history, the court found that Congress had granted "an Article I 
court, . [and, specifically, the Court of Military Appealsl. the 
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power to prevent officials of the Executive Branch from mterfer- 
ing with the administration of military ju5tice."2~Z This language, 
and the analysis upon which the court found It to be based,253 
invoked the separation of powers doctrine and corresponding 
constitutional foundations. 

The court next addressed the merits of the petition from the 
judges and. citing to Hastings 11, held, "Investigation of a court's 
deliberative process, is limited by B judicial privilege protecting 
the confidentiality of judicial It then ex- 
plained that the ''rationale for the privilege 1s the same a8 that  
which WBE articulated for executive privilege-namely, that  
confidentiality 1s important far the effective discharge of the 
duties of a judge ' ' 255  

The court had found a judicial privilege for the military 
appellate courts by analogy to executive pnvilege and by using 
the same analysis performed by the courts in L'mted States u 
N u o n  and Hastings I1  While not expressly stating the ultimate 
source from which the privilege derived, the court's discussion of 
the basis for the privilege, its reliance on Hastrngs 11. Its 
reference to the powers of an Article I court to prohibit acts b) 
the executive branch, and its analog) to executive privilege. 
strongly implied that the privilege LS constitutionally based 

Interestingly, the court did not rely on Military Rule of 
Evidence 609 to establiah a partial basis for the judicial pnwlege 
involving the  confidentiality of communications between 
~udges .2~6  Similarly, It chose not to rely on the federal common 
I a n  "deliberative process" prwdege, or Its corollary found ~n 

~~ 

" ' Id  at  330 Ssr grnerollv id at  330-36 #the COYII'I analym af  t h e  

':aid at  330-36 In dircusaing the 1966 amendments to the  Code. fhen-Ch>d 
p n ~ d ~ c u a n  mue and ~ t r  mterpretatlon of pnst c m s e s s m a l  action 

dudre Qvinn tentified before C o n # r e x  BJ f o l l o i s  . .  
ITlhib bill establishes the U S  Court a i  Miitar)  Appeals a s  B 

judicial rnbunal in every iense of the uord  This b i l l  remove8 en) 
doubt abour ~ t r  full ilature aa a U S  court  I t  increa~es 111 rfanding 
and prestige ~n the  p d l e l a l  hierarch) and, hy ~mphestmn *res ~f the  
full pouera a1 B D S 

I d  at 331 8quotmg H R  Rep 1480 90th Cong. 2d Seas 3 ,1968, riprizited am 
1966 Ll S C C h S 2053 2056 ,emphasis omlrtedr statement of Chlef Judge 
Robert E Qunn The Havie of Repreaeniafwec report further staled The hdl 
mskei ~t dear that  the Court of Mditary Appeals 18 a C O U T ~  and does hare the  
power 10 q"ertlon any e...atLue Tegylatlon Or actmn 81 
B court conrtltvted under art& 111 of the Cansfnurmn 

COYI t  

EIidence 609 
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Military Rule of Evidence 506. Instead, it relegated its mention of 
a "deliberations" pnvdege to a footnote. stating, "A privilege has 
also been recognized with respect to the deliberative processes of 
a jury"267 It then cited to Federal Rule of Evidence 606(b), 
Military Rule of Evidence 606(b), and Tanner c. Unzted States,258 
omittmg any reference to Rules 506 or 509 2% 

In applying judicial privilege to the facts before it, the court 
stated that It was only a qualified pnuilege-like an executive 
pnvilege2a0-that "sometimes must yield to other considera- 
tions ''261 The court then engaged in B balancing test. as proposed 
by the Hastings ZI decision, and found that a mere anonymous tip 
was not a sufficient quantum of evidence necessary to overcome 
the prwilege.262 The remainder of the opinion then set forth the 
remedy. Citing its earlier language in Ledbetter and the 
procedures for investigating judges in the federal court8 through 
the judicial councils, the court designated itself, quo court, to be 
the independent judicial commission tha t  would investigate any 
aspect of the deliberative processes of the NMCMR judges.263 It 
further appointed one of Its three judges, Judge Walter T. Cox 111, 
as its special master initially to "function in the capacity of 
protecting the [NMCMR], i t8  judges, and staff from unlawful 
mtrusmns into the deliberative processes 1'264 Judge Cox acquired 
sweeping powers as the special master These powers, however, 
were to be triggered by the filing of a complaint with him that 
was accompanied by "information gmng rise to B belief that  
judicial miaconduct had The court then issued a 

I I  

?#'Id st 338 The muif balanced the avthorifv of the Inaector General t o  
inveitigite againit the qualified judicial p n d e g e  bf  the NMCMR, ~ e c o g n m n g  
that the Inspector General had only an manmous trp, and no other substantire 
emdenre mdicatmgjudimal maconduct I d ,  m e  Bavm &Barr) ~ u p r o  note 247 ar 
2Ai .. 

'"Cailucci. 26 M J at 338.40 
**<Id at 342 Judge Cax was a state trial jvdge prior to being appamted t o  

the Court of Military Appeals and had worked pith YBT~OYJ judicial eommiaiiann 
mqumng m t o  allegatmni of Judicial misconduct at  the state  level Id at 311 

l"Id e t  342 
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protective order that  prohibited the Inspector General from 
conducting the planned interviews with the KMCMR judges 

The Carlueci court had found a constitutional judicial 
pnvllege That privilege w a ~  coextensive with, and invoked the 
same implementing procedures as, the privilege for the federal 
judiciary that the Eleventh Circuit found m Hastings ZI. Neverthe. 
less. whether that privilege was limited to mihtary appellate court 
judges or could be claimed by mihtary tnal judges was still 
uncertain A military trial-level court, however, arguably 1s just as 
much an Article I court as 18 a court of military 
therefore, the privilege should apply equally to both courts 

These last mues were raised in 1990 by the facts in Clarke 
u Breekenridge 26s In Clarke, a new and inexperienced Marine 
Corps trial judge made an injudicious remark following an  earlier, 
unrelated trial. The remark "could be reasonably interpreted 
to mean that  he may have somehow considered the race of 
the accused In determining the Sentence "269 The judiciary con- 
ducted an investigation, resulting in a decision that the judge 

ZrsAa an mterestmg epilague, Judge Cox as the special m s ~ f e r  w o r e  t o  the 
Inspector General rewesfinp P brief ooncerninq her meitieatmn P O  that he 

36 FED B S E ~ S  & J 187 161 ,1969 
"'(-See supra nore 238 8diacuasing the type8 of courta-martial and the level i  

of the military lustice system, all anmng from the Code and enacted by Congress 

*"So 893618C IX M C M R 10 Jan 1991, 'per C U T L B ~  

opinion bi a three-member panel of the S M C X R  The panel conaiited of Senior 
Judge .Albsrtson Judge Landen. and Jvdge Lawrence The panel ~ n i l i a l l y  iriued 
an opinion granting the writ on 6 December 1990. the Gorernment hoaever 
aavght reconsldrrabon by the court e n  banc Follmmg the courir denying the 
reeonbideration motion an 4 Januar) 1991, the panel sua sponte reconsidered ~ t s  
~ a r l i e r  decmon and issued the 10 Jsnuar) 1991 opmmn This latter anal 
opinran-while mll panting the writ-addreshed the ~ i i u e s  r s m d  ~n the 
Gouemment's motion far reconsideration S e i  Id d i p  op at  1 6. 8. Gosernment B 
h f r o n  far Reconsideration En Banc CIurkr (Ro 693616C1 

*"Clarke. bo 893618C. d i p  op at  1 The military judge had been assigned 
t o  the trial judmar) for only two months befare he made the >niud>ciour remark 
fallowing his eleventh trial a8 a special courts-marnal judge id Record of Tnal, 

Imprapnerv Againat a \Iilifarv Judge.' 22 hug 19901 
app O X  VI, at 1-4 c o i o n e i  ovei ietter In>e~t lgat lon mo. 'hiiegarlonP 



19921 JUDICIAL PRIVILEGE 97 

would remain on the bench.270 Clarke was the first ease in  which 
the judge sat as a military judge following the Investigation. At 
the court.martial's Initial session, counsel conducted extenswe 
u o ~ r  dire and challenged the military judge far Upon the 
judge's denial of the challenge, NMCMR heard the case pursuant 
to a petition for extraordinary relief in the nature of a writ of 
mandamus.272 

During the course of the cow d r e  of the military judge, the 
m u e  of judicial privilege arose on several OCCIBLOIIB. The military 
judge first invoked the privilege in the farm of "work product," 
when he read his amwer to a question from counsel, and then 
later refused to show the document to counsel or attach it to the 
record of t r ~ a l . ~ ~ s  He also invoked judicial privilege to protect the 
case reports from his pnor tnals.274 The judge further cited 
judmal  pnnlege as protecting his discussions with the Chief 
Judge. NavyMarine Corps Trial Judiciary, during breaks in  the 
voir  dire Counsel had argued that  these discussions were 
especially relevant because the Chief Judge was a "defense" 
subpoenaed witness, had sat in  the courtroom throughout the u o u  
drre proce~s over defense counsel's objection, and had testified 
before and after these discussions took place.275 Finally, the 
military judge raised judicial privilege after he admitted showing 
his essential findings on the challenge to the Chief Judge prior to 
announcing them in open court, but would admit only that  the 
Chief Judge had reviewed them for style purposes and that  he 
(the trial judge) war proceeding ''in accordance with the law.''27a 

The NMCMR panel ultimately concluded that  the military 
judge had abused his discretion in failing to grant the challenge 

""Id dip op at 2-3 The mitial ~nresfigaf~an was conducted by the circuit 
mihfsry judge HIS report was sent t o  the Chmf Judge Na~yMlsrme  Carps Tnsl 
dudlemry, for a c t m  The chief p d g e  made the deemon that the mlhtary Judge 
could C ~ I I O Y O  to  s i t  a i  s military jndge ~bsmng h m  a nonpumtire letter af 
caunon for making an iwudmaun remark that created an appearance af 
~mprapnaty I d ,  Id Recard of Tnal.  app ex VI1 ,letter of cauboni The court 
compared the ~ m e r t ~ g a t m n  to the Independent judmal c ~ m m m m  contemplated 
by the Court of Mihtary Appeals ~n Ledbiller aratmg, "The inrestigations tha t  
took place under the eireumdrsn~ei of t h x  ease, however do not conifltute such 
an independent pdicial mquiry board or ~ornmii8mn " Id slip ap a t  3 n 2 
l c i t s t m i  omitted, 

'.'Id. d i p  op at  4-5.  id Record of Trial. a t  14-123 
l'zId d i p  op 81 I The extraordmary r r i t  imfmlly w88 filed with the Court 

of Mhtary  Appeals, whlch granted the petition and remanded the m e  to the 
SMCMR for i e a ~ l ~ r i o n  of factual and legal LSSUBB Id 

Z'31d Record o f  Trial. st 22.23, 131-36 
2"ld Record a i  T n s l ,  at 6-15. 17-18 
'.'Id Record of Tnal. at 90-92 
%"Id Record of Tnal. at 136.37, id i l i p  op st 5 8. n 6  
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Cor cause based on the appearance of mpropnety 277 In addressing 
the ~ s s u e  of jud ied  pndege ,  the court did not hold explicitly that It 
applied Instead, It stated, "Even if. under these circumstances, a 
judie~al pnmlege exlsted, the pnmlege 1s a qualified one, and If its 
proper exercise effectively restncts the defense m fully developing 
pertinent facts regarding the challenge, the restriction 1s a factor 
mhtatmg in favor of granting the challenge"278 The court 
essentially assumed for the purposes of deciding the ~ B S U ~  that the 
pnvllege did apply but then failed to engage in the required 
balancing test to d e t e n n e  If the pnvllege must yxld or be 
austamed One interpretation of the court's opimon IS that it lends 
support t o  the position that the pnwlege must )wid to the due 
process interests afthe accused m developing hs or her facts far an 
intelligent exercise of his right to challenge the military judge On 
the other hand. the apimon could be intelpreted as merely indicating 
that the invocation of judicial pnnlege was one of many factom- 
albeit a factor in favor of the pnmlege y7eldmg-to he considered in 
the balancmg test. The court's opimon never resolved this conflict or 
explained why it chose not t o  halance the privilege against the 
interests of the accused Perhaps i t  did not need to because the basis 
Cor finding an abuse of discretion was emdent in the record mthout 
havlng to resolve the judicial pnmlege issue 279 Arguably, that the 
Clarke court "presumed" the existence of judicial plimlege in Its 
opinion supports the proposition that this pnnlege doea apply to a 
military tnal judge 

The most recent dmussmn OC judicial pnwlege in the 
military courts also comes from a three-member panel of the 
KMCMR In Wilson L. Ouellette,2ao the court was faced with 
another petition for extraordinary relief in the nature of a writ of 
mandamus. which It ultimately denied 281 At m ~ u e  in the case 
was a claim of judicial privilege by a military judge who had 
declined to be interviewed by a defense counsel seeking to  
corroborate information provided to  the defense couneel by a 
former military judge from the Same circuit 262 Noting that It was 
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"mindful of the potential existence of judicial pnvilege,"z83 the 
court further stated In a footnote, 

The law recognizes a qualified judicial privilege. 
Recognition of the judicial privilege 1s relatively recent 
Thus far. the privilege extends to a court's deliberative 
processes and to commumatmns relating to official 
business, such as the framing and researching of 
opinions, orders and rulings We need not decide 
whether the privilege extends to general academic 
discussions between trial judges or whether it applies in 
this case. Nor do we intimate that  all cornmumcations 
concerning judicial business between one judge and 
another are always beyond dmovery.2B4 

This dicta appears to apply the judicial privilege to the 
military trial court judges to the same extent as It has been 
applied by the Corliicci court to military appellate judges, and by 
the Hestmgs I1 court to the federal judiciary. 

Evaluating the language of the two NMCMR opinions-the 
only military cams since Carlueei to address the issue of judicial 
privilege-the single reasonable conclusion that  can be drawn IS 
that military trial judges hold the privilege to the Same extent 
and in the same situations as the judges sitting on the military 
appellate courts Before analyzing the effect that a c lam of 
judicial privilege has in certain courts-martial situations, ~ u m -  
rnarizing the bases and scope of the various types of pdicial 
privilege would be helpful. 

D. The Bases and Scape of Judmol  Pnc~lege 
1. The Constitutional Prioilege.-Hastings I1 was the first 

federal appellate court demaon to find that  B constitutional 
judicial privilege existed That court's holding, and the subse- 
quent interpretations of it by the military cowt8, define the scope 
of the constitutional privilege and the procedures for evaluating it 
when invoked.28s 

The constitutional privilege applies to all Article I l l  judges, 
as well as to the mAtary's Article I judges, from the trial level 
through the military appellate courts. That interpretation arises 

Z89Wdaon. S o  913025M bl ip  op sf 4 
lS'Id d i p  op et  6 n 5 leitstmni omrftedi (the footnote eltea prm~ipally to 

Cailuaci and Haslings II  for the nature ofindicia1 privilege. I t  al ia  cite8 to Clarke,  
along wlfh several other eades. for the p m t  on the dmorery  of eommumcs tms  
concerning i u d u a l  bunneas between iudgeil 

l'sSei s u # m  notes 205-84 and accompanying text 
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from the common meres t s  they share, t hen  similar duties and 
purposes, and express congress~onal mtent.986 The constitutional 
underpinnings far the privilege are found in the doctrine of 
separation of powers and from the nature of their constitutional 
duties 267 

The key constitutional theme arising from the separation of 
powers basis 1s the independence of the judiciary, which 1s 
secured by a f a r  and impartial court aystem that is free from 
Interference by the other two branches of government.2aS The key 
conatitutional point arising from the nature of judicial duties 1s 

the supremacy of each branch of government within Its own 
assigned areas of constitutional power and duties 28s To that end, 
a privilege protecting the confidentiality of communications 
between judges and others who a m s t  them in the performance of 
their duties promoter the efficiency of the Judicmry and 
collaterally protects their decisions from unwarranted and 
improper outnde influences The separation of powers and 
constitutional dunes bases are mutually supporting and 
intertwined 290 

AB to the scope of this judicial privilege, it "extends only to 
communications among judges and others relating to offcial 
judicial business such as, for example, the framing and research- 
ing of opimons, orders, and rulings"2S1 It therefore coven 
discussions between judges and then  law clerks or commissioners 
concerning the conduct of deciding L S S U ~ S  before the judge or 
court.992 This privilege I S  analogous to the federal common law's 
"deliberative process" privilege The differences are that  the 
constitutional privilege 1s applied down to the lowest level of the 
mdiwdual Judge and i t  is not limited to predecwonal, nonfactual 
opinions and recommendations. The constitutional privilege is 
also analogous to the "deliberation8" privilege of Military Rule of 
Evidence 609 It 18 more expansive, however, in that  it includes 
preliminary discussions and postdecmonal reflections, and be- 
cause i t  LS not limited to the precise deliberations leading up to a 
verdict or sentence in a particular case 

lBdSee mpm note8 214-84 and accompan)lng tsrf 
?l'See ~ u p r a  notes 217-21 251-55 and ~ceompansmg text 
zssSee dupm noted 167. 179-80, 218 262. and accompanying text 
*"See ~ u p m  nnrea 220-21 261.53 and mccompanying ~ B X L  
"'See supia notes 217-21 251 5 ;  and, aceompsn).mg text 
'''Hasiings TI. 783 FZd at  1520 
?5e# mpia notes 222, 254.55, and ~ c c o m p a n p n g  text ,  see also Comment. 

The Lou. Clerk's Duty o/Con/idrritrulily. 129 r PA L REV 1230 11981, 'arguing 
far a rule of confidentiality and containing a survey of federal Judge. that 
iupparta such a rule 
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Whether the scope of the privilege includes day-to.day 
administration-oriented communications between judges, or gen- 
eral academic discussions, is unresolved. To the extent these 
communications promote the fairness and integrity of speafic 
judicial duties, they are arguably privileged On the other hand, 
communications relating to judicial misconduct, such a6 the 
acceptance o f  a bribe, clearly depart from this analysis Because 
these communications would not be in  furtherance of a judge's 
constitutional duties, they should not fall within the privilege.283 

The burden of proving that  the matters fall within the scope 
of judicial pnvilege is on the party d a r n i n g  it. Once the party 
claxning the pnvilege meets the threshold "scope" requirement, 
the matters are "presumptively privilegd"29' The burden then 
shifts to the party seeking access to the matters to "demonstrate 
that  its need far the materials LS sufficiently great to overcome 
the privilege ''m A court faced with deciding a claim of judicial 
pnvilege will balance the interests of the party seeking the 
information against the interests to be served by the claim of 
judicial privilege If the scales tip in favor of the party seeking 
the Information, the pnwlege must yield, for It is only a qualified 
privilege-not an absolute one 286 

The privilege, of course, must yield in certain situations 
From the holding in  Hastrngs 11, an investigation into alleged 
judicial misconduct by B judicial council likely will possess a need 
that  is sufficiently great to overcome the priullege.zB7 Further, 
Carluec~ indicates that  a mere anonymous tip probably is not a 
s u f i a e n t  quantum of evidence to support the required "great 
need."298 The needs of criminal trials certainly can be sufficiently 
great, especially when the interest to be served by disclosure 1s 

the promotion of due process of law, as It was in  United States U. 

*BdArguably, judicial pnnlege should mve way xn the presence or jvdieial 
mmonducl.  just B S  the attorney-chent pnnlege relda when the client attempti to 
perpetrate B fraud on the court 01 commlt other ~ ~ m l l a ~  mmconduct See DEP'T OF 

L SEWVICE RULES OF P e o m s a o r ~ ~  COUOUCT FOR 
LAunns rule 3 3 comment. at 26-27 I31 DBE 1987) Additionally, the 
caneept O f  -ws>ve 1 privilege may be ramed when B judge discvsaee 
o therwm pnwleged eommvnicafmns or debberafmns wlfh someone not 
Contemplated by the purpose of the prmlege-far example, an ~cquamtance 
dvring a game af golf See MCM. supra note 42, MIL R EYio 5lO(a) 1'Walver of 
p n d e g e  by 5olunfsry dlsc1osure''l 

2"'Haslings II ,  763 F 2d st 1122 see aupro nates 223-24 snd aceompsnpng 
tal+ 

'"Haatinga 11. 783 F 2 d  a t  1522, gee ~ u p m  notes 224, 260-61, and 

'"See ~ u p r o  noteb 225-31 260-62, and accompanying text  
*#'See supra notes 226-31 and ~eeompsnying text 
Z s r S ~ e  supra notes 260-62 and aeeampanymg text 

'ceompanylng text 



102 MILITARY LAW REVIEW [Vol. 138 

N ~ x o n  298 The issue persists, however, over whether the needs of 
an accused at B court-martial. who seeks to voir d r e  the military 
judge to lay a foundation for an adequate challenge for cause, can 
be sufficiently great to tip the scales That i swe  will be addressed 
in the next two sectiom of this article 

2 The Federal Common LOLL J u d m a l  Prmrlege.-The law 1s 
clear that a "deliberative process'' privilege e x &  far the 
executive branch 300 For the reasons diicusaed earlier. that same 
privilege should be recognized as another form of judicial 
privilege and made applicable to the judiciary.30' 

As another form of judicial privilege, this "dehberatne 
process'' privilege protects the adrice, opinions, and recommenda- 
tions made bg subordinates It covers these communicatmns only 
when made dunng the deliberations stage that leads to the 
making of a major decision or policy within the judicial branch 302 

It would not, therefore, cover decisions on local court rules in a 
single court, but would cover decisions made by more ram 
judges and administrators in the judicml branch Because it does 
not protect fw t s  used in making the decision, or any postdemno- 
nal communications, this privilege 18 narrower in scope than the 
constitutional privilege discussed above 303 

Like the constitutional privilege, the common law privilege IS 
not absolute, but qualified. The burden 1s on the part) meking to 
protect the communications to show they fall within the privilege. 
The courts will employ B balancing test to  see whether, on the 
particular fnacts of the case, disclosure 1s required As opposed to 
both the constitutional privilege and the deliberations privilege of 
Military Rule of Evidence 609. courts frequently will engage in an 
tn camwo review of the communications that are the subject of a 
elaim of this pnwlege SO4 

3 The "Deliberations" P r ~ o ~ l e g e  of 1Mhtary Rule of Eiidence 
509.-Applieable only to military judges and court members. this 
judicial privilege-when applied to the military judges sitting as 
courts-martial composed of a military judge alone-protects the 
actual deliberations, Impressions, emotional feelings, or mental 
processes used in resolvmg an issue before the eourt.306 Its scope 

sssSaa ~ u p r a  note8 174-82 and accampanpng text 
p1 See supra notes 131-41 and sccompanilng text ldescribing the numermb 

bases for i h s  pmdege  
See supra notes 147-48 and accompanjmg text 
See ~ u p m  notes 142-45 and amompsnymg text 
Sea dupm nares 222 254 and accampannng text  
S e i  8upm note 146 and ~ecompan)mg text 
See s u p i n  note 66 and accampanying text 
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E much narrower than the constitutional privilege because it 18 
directed to the deliberations of a specific case or issue, and would 
not protect more generalized communications 

Because the privilege armes from an executive order 
promulgated by the President, It is subject to modification a t  the 
pleasure of the executive branch. The first purpaae served by the 
privilege is to insulate judges sitting as triers of fact from harass- 
ment or improper outside Influences, including unlawful command 
influence This insulation promotes the independence of the 
military judiciary The second purpose is the intereat in the 
finality of verdicts, which the rule promotes by preventing judges 
from impeaching their prior ~ e r d i c t s . 3 ~ ~  As with the ather two 
privileges above. this judicial privilege is also qualified. It may be 
forced to yield when the party seeking to disclose the privileged 
matters can show the existence of extraneous prejudicial informa- 
tion, improper outside Influence. or unlawful command 
influence 308 

Before practitioners and judges can appreciate fully the 
scope and interaction of the three qualified judicial privileges, 
they need to understand the effect that  claiming one of these 
privileges has on the conduct of a court-martial Most claims of 
judicial privilege in a court-martial will arise dunng L O W  d r e  of, 
or a challenge for cause against, the military p d g e .  A party faced 
with a c l a m  of judicial privilege that limits or prevents u o ~ r  dire 
of the military judge, or which prevents development of a basis 
for a challenge for cause, must know the interests served by m r  
d r e  and the challenge process. Accordingly, by knowing the 
values that underlie the voir d r e  and challenge p roce~s ,  a court 
can balance the mterests promoted by that process against the 
interests served by the protections of judicial privilege Conse- 
quently, an exemination of the historical and legal underpinnings 
of v o r  dire and challenges for cause is necessary to determine 
those interests 

IV. Voir D ~ r e  and Challenges of the Military Judge 

A. HIstaiicai Deoeiopment of Voir Dire 

V o ~ r  dire is defined by one legal dictionary as "to speak the 
truth,' and denoting the examination "the court may make of one 
presented as a witness or juror, where his competency, Interest, 

ini.Sse supra nates 73-75 and ~ c m m p s n ) m g  iert 
".Srr supra notes 72-73, 85, and accarnpany~ng text  
3"Srt supra notes 70, 73,  6 5 .  and accompanying text 
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etc., IS objected to."309 Whle the ong~ns of the uoir dire examination 
of prospective jurors has been descnbed as "rather abscure,"310 it 
developed under the common law ''as the natural concomitant of the 
nght to an impartial jury "311 The development of the law on ~ o i r  
dire in the federal and state courts has focused almost exclusively on 
jurors Only m the military does a litigant have the light to C O I F  drre 
the judge in a particular ~ a s e . 3 ~ z  

Cases and authors have offered numerous justifications for 
conducting i-mr dire 313 The only umversally recognized purpose 
far the Inquiry, however, 1s to disclose a basis for disqualification 
or actual bias of the ~ u r o r  311 Justice Harlan's comments in a 
1895 Supreme Court case best explain this purpose as follows 

It LS quite true, as suggested by the accused, that  
he was entitled to be tned by an impartial jury. that  I S ,  

bv iurors who had no bias or oremdice that could 

'"BLACX'E Lis Dicrrorutr 1412 15th ed 19i91 
Ronald \I Holdauay Vmr Dire-A Xeiglrcted Tool of AdLorac). 40 11x1 

L REV 1 2 11968 
p'-id a t  2 O n ~ n s l l y  under the common law, L O U  dire  took place only afrer 

a challenge far cause agamst B ~urnr had been made Today, at occurs before the 
challenge Leafer B Orfield, Trid Jurors an Federal Crimmml Cases 29 F R D 4 3  
66 ,1962, For B history af the i~arious L O U  d i m  practicer used by federal COYI~S 

lee Romualdo P Eclarea Annotation. Voir D m  Exvrninvlran of Pro,peetrie 
Jurois Lindei Rule 24ial of Federal Rules of Criminal Procedure 28 A L R Fed 
26 11956 & Supp 1990) (federal cases discussing boar d m  of pmspecfire J U ~ U T I  
The  Judicial Conference of the United State8 The J u r y  S ~ s t r m  zn the Federal 
Courts 26 F R D  409 465-67 (19608 Orfield, b u ~ i o ,  at 66-76 

. . . . . . . . _CC"(C , ,. . . . . . ,.. . . . . . ... 

. b . ,  . . .,,,, -.,_ . :: 
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prevent them from returning a verdict according to the 
law and evidence. I t  is equally true tha t  suitable 
inquiry is permissible in order to ascertain whether the 
juror has any bias, opinion, or prejudice that would 
affect or control the f a r  determination by him of the 
issues to be tned.s15 

The language in the opinion clearly shows the link between the 
purposes of u o v  d m  to disclose bias, opmona, and prejudice on 
the one hand, and the right to be tried by a fair and impartial 
jury on the other. The Judicial Conference of the United States 
stated in 1960, "The constitutional purpose of the coir dire 
examination is thus to make m r e  that the jury 1s '1mpartial."'316 

More recently. an  additional purpose has been recognized- 
that  is, to question jurors so that  a party may intelligently farm a 
basis for the exercise of it6 peremptory challenges.317 Because the 
peremptory challenge may be exercised for almost any reason318- 
including matters discovered on b o w  dire concerning the juror's 
personal background and beliefs-"the scope of mquiry 1s 

naturally rather broad."31* 

B2iConnari  v United States, I68 U S  408 413 (1895, 
aleJudieial Conference of the United Ststea. supra note 311. at 465 

(emphasis added: T h e  Conference noted that  LOW d i re  exammstmn I" federal 
criminal cases wai governed by Federal Rule of Cnminal Procedure %(a:. and 
t h a t  the constitutianal baas for the mle reata bath m the Sixth himendmonf's 
P ~ O Y I S L O ~  far an Lmpartial jury in all criminal p r o ~ e c ~ t i o n i .  and m the Fifth 
Amendment's due p r o c w  of la- requirement. Id The Supreme Court further has 
held t h u  part~rvlar nght  apphcabla to  state court cr~mmal proceedings through 
the Fovrleenfh Amendment S i r  Risfsino v Rase 424 U S  569, 595 n 6 119761 

"L'Holdaway, supra note 310, sf 2,  Orfield supra note 311. at  69. 
STANDARDS ROR C R r ~ m a r  JUSTICE S 15, Standard 15-24  sf 5 1  (19781 (Trial by 
Jury) W o n  dire examination ahould direlose grounds far challenge for cause and 
facilitate intelligent exercise of peremptory challenges ": Aa noted by m e  author 
hisfarieally, "if UBJ held that there covld be no qnebtronmg for the p n r p o m  af 
peremptory Challenges" OrField. ~upra, at 69 (citmg Brawne I rnr ted States, 146 
F 1. 7 12d Clr 19061, Subsequent eases allowed the me of L O U  dire cancernmg 
peremptory challenges Id (eitmg Murphy v United Stater, 7 F 2 d  85 llst  C n  
1925). Kurcxak Y United States, 14 F 2d 109, 110 16th Cir 1926). Bsafty Y 

United States, 27 F 2d 323. 324 (6th Clr 19281). QOL ~ Q O  Urn 
604 F 2d 121. 138 (2d Cir 1 9 7 9 ~ .  i r r t  denied, 448 U S  907 (1 
Supreme Court. in Swain Y Alabama. 380 U S  202 119 
~mpartance of the peremptory challenge, and approved questmmng of potenfml 
p r o r s  t o  farm rhe baris for such challengea"1 

'LbThls E subject. of  course, t o  the umque requmments lmpased by the 
Svpreme Court's deoamn in Bstson v Kentucky, 476 U S  79 11986) 

"'Holdaway, supra note 310, at 2. 17 ['['Ilhe rule haa evolved to a pomf 
that  the wide diaerefion vested m the law officer has largel) been dianpated by 
empharmng the accuiedn right to an impartial court' '), see Barnes, 604 F 2d sf 
136 n 9 leifmg United Stsfis v Dellinger, 472 F 2d 340 (7th Cir 1972,. e m  
denied, 410 U S  970 (19731 (approimg broad, but not iimltlesa L D W  dirt). Ofiald 
supra note 311, at 69 Iquotmg United Stares \ Daily 139 F 2d 7 .  9 17th Cir 
1943). far the p r o p o ~ ~ t m  that  the range of jury L D L I  drrr 'should be hberal'r 
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B Decelopinent of Voir Dire in Courts-Martmi 

The development of ~ o i i  dire in courts-martial roughly has 
paralleled its development in the common law and federal 
courte-at least to the extent It involver court members As earl) 
as 1806, a court member could be challenged for cause by an 
aceused.320 Eventually, the ngh t  to exercise peremptory chal- 
lenges against members also was recognized in courts-martial 321 

Today, Rule for Caurts.Martial 912 regulates the u o r  dire and 
challenges-both peremptory and "for cause"--of court mem. 
bers 322 The rule provides, 

Examinofion of members. The military judge may 
permit the parties to conduct the examination of 
members or may personally conduct the examination In 
the latter event the military judge shall permit the 
parties to supplement the examination by such further 
inquiry as the military judge deems proper or the 
military judge shall submit to the member8 such 
additional questions by the parties as the military judge 
deems proper A member may be questioned outside the 
presence of other members when the military judge so 
directs 323 

The discussion t o  this 8ectmn of the rule States the purpose of 
coir dire of the members as follows "The opportunity for voir dire 
should be used to obtain information for the intelligent exercise of 
challenges, counsel should not purposely u8e voir dire to present 
factual matter which will not be admissible or to argue the 
Case "324 

The rule 1s based on Federal Rule of Criminal Procedure 
24la) 3% Accordingly, i t  recogmzes the same constitutional 
purpose for ~ o i r  dire relied on for federal cnminal tnals-that IS, 
to ensure the members are impartial 326 In addition to C O L ~  dire of 
the members, a party also 1% permitted to present evidence 

3 9 0 W ~ ~ ~ ~ m !  Wrrrano~, Mriirvir LAW LVO P i l l c E D n ~ ~  206 '2d ed 19201 
 citing to Article8 of War art 71' 

3* See 1961 M m u i ~  supro note 64, P 6% Peremptory challenges agamst 
members s t i l l  are permitted today. nirh each p m t )  in the ~ ~ u ~ r - m a r t i m l  hsnng 
m e  such challenge MChl.  supra note 4 2  R C M 9121g 

the pmccpdurei of Rule 2"ai are applicable t o  the military Id Icit~ng United 
States v Slubawki.  7 M J 461 ,C hl A , reconsideration 2 n d  grunted b )  r q u d l >  
dLLided couil  9 h l J  264 8C M A  19801, 

9*sSee ~ r p r a  note 316 and ~ccompanying text 
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relating to whether ground8 exist for a challenge for cause agamst 
a member 327 A military judge shall excuse a member If any of 
fourteen specific p o u n d s  under the rule are shown to exist 328 
The last ground 1s a so-called "catchdl ,"  providing for removal If 
the member, "[slhould not sit . . in  the interest of having the 
court-martial free from substantial doubt as to legality, fairness, 
and 1mpartiahty."32* 

The interest served by p e n t t m g  U O L P  dire in courts-martial is, 
a8 in civllian trials, to ensure the selection of fair and impartial 
jurors, thereby permitting the accused to receive a fair and impartial 
tnal. This fulfills the constitutional mandates of the S u t h  
Amendment right to an impartial criminal jury tnal  and the Fifth 
Amendment nght to due process of law 330 This 8ame interest has 
been carned oyer to the UOLI dire of the military judge. That 
transition results, in part, from the rmlitary judge's frequent role as 
tner of fact--a role that he or she fills when sitting as a court- 
martial composed of a military judge alone. 

Courts-martial have had a "mditary judge" only since 
1968.33l Pnor t o  that  time. the military judges were known as 
"law offieers,"s32 or, even earlier, as "law members."333 The 

~ 

P'hlCM. supra note 42, R C hl 9121ei 
p'pId R C  M 9:2(0 
p'BId R C  M 9:2(01l)lX Examples of h a m  far challenge under the k c t  

grovnd Include 'a d m c t  persons1 m t e m t  I" the result. ' parf~c~patmn m ''a cloaely 
related case B decidedly friendly or hosble attitude toward a party,' or "an 
inelssfic opmman eonrerning an appropriate sentence far the offense charged' I d  
R C M 91218 disevmon 

"'YSre s ~ u i a  notes 314-16 and a c c o m ~ ~ n v i m  text  . ,~ 
."LSee Mihtar) Justice Acr of 1968 Pub L S o  50.632, $ $  2(5,. 3lai. 32 

Stat 1331, 1336-31. 1343 rcadlfied a8 m e n d e d  at  10 U S  C §$ 801-940 ,1983~1 
"Thenever the term law officer LI used. such term ahall be deemed t o  mean 
military judge ' I d  B %a'. 82 Stat s t  1343 see George B Pauell Standards of 
Conduct and the Mihtary Tnal Judge 30-31 ,1971) (unpub rr l t ten  t h e w  
dissertation The Judge Advocate Generals School, U S  Army> 

991Powdl ~ u p m  note 33:. a t  17-19 Under the Uniform Code of hlilitary 
Justice Act of 1950, Pub L S o  506. 64 Stat 107 lrodiiled as amended at  10 
U S  C S §  801-940 (198311 Congrern rrtabhrhed the position of 'law officer' I" 
eourti.martisl--a position thsf has evolved infa the "military judge" of today Id 
art 26 64 Stat at  117 

"'Prior t o  the Uniform Code of Mihian Jvatiee .4cr af 1950. the   lode st 

refire to the deliberationi room with the other members and vole 88 an equal 
member on verdicts and ssnfencss The Is% member however. could not he 
challenged for cause Sar War Dep't, Doe S o  1063, Courts.Man~al Procedure 147 
, U S  Infantry Ars'n 19211 lcitmg fa Article. of War art 131 



108 MILITARY LAW REVIEW [Vol. 138 

change m status from law member, to law officer, to military 
judge, reflected the evolution toward a more independent military 
judiciary This evolution envisaged a judiciary built around B 

military judge who not only was removed from the influences of 
commanders. but also served in a capacity more analogous to a 
civilian trial judge334 While Congress was renaming the law 
officer a "military judge'' to enhance this person's status, it also 
was providing an accused with the "right" to select to be tried by 
military judge alone.335 

Placing military judges in the role of trier of fact gave ~ m r  
d v e  of the military judges added swuficance Whereas the 
Manual for Courts-Martial earlier had limited the military judge's 
role to ruling on questions of law and interlocutory i s s u e ~ . 3 S ~  the 
modern Manual allowed them to decide not only the ultimate 
issues of guilt or ~nnocence, but also-if necessary--an appropn. 
ate sentence.337 This change increased the aignifeance of the 
military judge's role ~n a fair and impartial trial, and ultimately 
mandated new rules concerning the basis upon which a military 
judge could be challenged for cause 338 

'361351 XMCUUAL. ~ u p a  note 64 '0 39btlr The law off~oer'a d m g a  on 
~nferlocvtory q u e ~ r i ~ n d  w r e  final. except for ?ulmge on motiana for findinga of not 
guilty 01 the pueition of the accused I samfy The Isw officer a150 dld not rule on 
any ehallengei. which were decided by the court members Id G r ~ r r o ~ r  & 
L E D E R E ~  supra note 232. 14-1000. ai SI5 8dmcussmg the role a i  la* oficeri 

8'.1369 MAXVAL, supra note 17 !l 33blbr 
"'Sea, eg  YCM. supra note 42, R C M  902rai The 1984 U a ~ i u a l  added 

rhe appearance af ~mpropriety languag~-~pecificdIy 'procesdingi ~n which the 
m ~ h t a r y  Judge I impartiality mghr reasonabl) be quertmned'-to the rules 
gouermng dmqualdcatmn of the rnilitary~udge Under the p n a r  rules, the general 
language af paragraph 628131 provided the only grounds for addressing a 
generalized appearance a i  ~mpropnet) Compare MCM, supra.  RC Y 90218, ' b  
uiih 1969 >I.&VLAL zupm note 47, 1 621 The l a n p a g e  af R C M  9021s 
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Rule for Courts-Martial 902 governs the disqualification of 
military judges and it provides a8 follows. "(a) In general Except 
as . .  [to waiver], a military judge shall disqualify himself or 
herself in any proceeding in  which that  m h t a r y  judge's 
impartiality mlght reasonably be questioned."ss9 It then goes on 
in the next section to describe the five "specific grounds" upon 
which the military judge shall disqualify himself or herself.340 

specdically. and R C M 902, generally, results from a camhination of the old 
rules, under paragraph 52 of the 1969 Manual. and the federal statutes covering 
the diaqvalificslion of Article 111 Judges. now found m 25 U S  C. 9 456 (1958) 
MCM supra, R C M 902 analysis, st A21-45 Arguably, the integration af the 
d e s  governing federal ivdges further emphaniies the move to make military 
judges more like cimlmn judges. See eupra note 534 and aecompannng text 

'"MCM. supra note 42, R C M 902(ai The quoted langvage slm LI/ known 
by the term of art. "appearance of ~mprapnety " Sea Clarke.  No 5936180, slip op 
st 5 The statutes gavarning federal judges, as well the Amencan Bar 
Assaciatmn'a t n a l  standards for judgea, have iimilai prum~mns See 25 U S  C 
3 455Is1 11958) (Any jushee. judge, OT msgldfrsfe af the Umfed States shall 
diiqvalify himaelf ~n an) proceeding in which hia impartiality might reasonably 
be questioned"1, Sr~voaaoa FOR CRIMIBAL JUSTICE 3 6.  Standard 5-1 7, at  19 
(1978) ISpecial Functions of the Trial Jvdger ('The trial judge should r e e u ~ e  
himself or herself whenever the ivdge haa any daubr as t o  h u  or her ability 10 
preside ~mpartially in a criminal e ~ a e  or whenever the jvdge believes his 01 her 
~mpartiahly can reasanably be questioned") The purp~se  of R C M  9021a). BQ 

well ad 25 U S  C 3 4551a). IS to protect "the mtegnty and dignity of the judicis1 
pmcebs from any hint 01 appearance of hian " Cniled State8 v Allen. 31 M J 572, 
501 (6 M C M.R 1990). o/i'd. 33 M J 209 (C M A  1991, (quoting Potsihnlck 7 
Port City Conitr C o ,  509 F 2d 1101, 1111 15th Cir 195U)) "The test  B milrlary 
judge must apply ~n determining whether to recuss himself [or herielfl IS 'whether 
the ahjective reasanable man with knanledge of all the ~ ~ r ~ u m s f m ~ e i  would 
conclude that  the trial judge's impartmhty mlght reasonably be qvestroned " Id 
ar 605 lclting MCM, eupra note 42, R C M 902Isl. Hall Y Small Busmeis Admin 
695 F 2d 175 (5th Cir 19831. Markus v Umted Stafss. 545 F Supp 993 (S D s Y 
19821r The test IS "an objective test that  as~umeb the facts a8 alleged are true 
and then looks into the mind of B reasonable man rather than the mmd of the 
judge or the parties" Id lcitmg United States Y Sherrad. 22 M J 917, 920 
IA C M R 19561, iei'd on other grounda. 25 M J. 30 IC M A 1988) 1eitatmnn 
omitted), An >".depth renew of the CBQBB addresslag recnsal a i  judges u beyand 
rhe scope of this art~ele Far additional material in this area. see Allen, 31 M J at 

M i l i l m r y  Systms. ARMY LAU , Apr 1969, at  46 Idisevsaing dinqvsllfication of 
judges under 26 U S C  $5 144. 455Isl and under R C M 902) 

'''MCM, a q r a  note 42, R C  M 902Ibl 
(hi  Sp#c$ii grounds A military jvdge shall also dmqvahiy 

himielf 07 heraelf I" the fallowing c~rcumsi snce~  
111 U'here the mhfary  judge has B perianal bias or 

prejudice eoncerning a party or peraanal knowledge of dlspvted 
emdentmry facta concerning the proceeding 

121 U'here the military judge has  acted BQ COYDLOI, 
~nvestigalmg officer, legs1 officer, staff judge adrocate or convening 



110 MILITARY LAW REVIEW [Vol. 138 

Because a military Judge 16 not subject to a peremptory 
challenge,3" the grounds for challenge under Rule 902iaj and (bl 
help to define the scope of permissible c o r  d m  of the military 
judge. 

C. Scope of Voir Dire of the Mditorq Judge 
An m.depth discussion of the caw lax on uow dire and the 

possible grounds for disqualification of a military Judge 1s beyond 
the scope of this thesis A bnef review of the rules governing L O W  

dire, however, will help in underatanding the interests to be 
served by permitting the COLT dire of military judges. Those 
interests then can be balanced against the interests to be served 
by a claim of Judielal privilege. 

Voir dtre of the military Judge may occur at any stage of the 
court-martial and be conducted by either the proseeutmn or 
defense 342 The military Judge decides the i s m e  of disqualdea- 
tion, and he or she is under a duty to  raise the issue sua sponte 
should the facts warrant him or her to do 50.343 Pnor to the 
ruling on a challenge each party 1s entitled to u o ~ r  dire the 
military Judge and t o  present evidence regarding a possible 
ground for disqualification Accordingly, a threshold require- 
ment for any L O V  dire  question, or for the admssibility of any 

authont) 8s t o  any oifenie charged or in the lame caee generally 
13, Where the mdirar) judge has been UT 1 ~ 1 1  be a 

wnness in the same case, 1s the BCCY~PT has iorxarded charge8 in the 
case w f h  a personal rerammendsfmn 8s t o  dlsposltmn. or. except ~n 
the performance of d u e s  ai B m r l l f s r ~  judge ~n B prenaur m a l  a i  
the same or s related case, has expressed an opmon caneernm% the 
iyilt or innocence of the accused 

,4r Where the military judge IS nor elimbla to act 
because the military judge LS not qualified under R C 51 502 e or not 
detailed under R C M 503rbr 

a party to  the proceeding 
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evidence during the uor d r e  and challenge phase of the court- 
martial, is that  It be relevant to proving or disproving a ground 
for challenge of the military judge. Appellate courts will renew 
the military judge's deemion on the challenge using an abuse of 
discretion standard 345 Rule 902 states, "The military judge 
should broadly construe grounds for challenge but should not step 
down from a case unnecessarily ''M 

Addressing mi? drre of the military judge, the Court of 
Military Appeals stated, in Unrted States b. Small,347 that  counsel 
may question the military judge BS to his or her ability to be fan 
and ~mpartial .  but they may not extract "commitments from the 
judge as to what he [or she] will ultimately decide ''348 The court 
based this rule on the fact that  "fairness and impartiality . . . have 
long been recognized as critical ingredients of mditary justice."349 
Again, the court referred to the underlying purpose of coir dwe- 
that  18, to ensure a fair and impartial trial for an accused 

In United States L Srn~th,360 the NMCMR stated, "At the 
trial level. L O U  dire should expose a ground for challenge of a 
military judge, if one exists, and result either in assignment of a 
different military judge . or . .  create a record, which an 
appellate court may review to determine if an abuse of discretion 
haa oecurred."351 To that end, a military judge can abuse his or 
her discretion by effectively limiting a counsel's development of B 

basis for a proper challenge.352 

The military judge may not refuse to submit to any questions 
from c o u n d 3 5 3  As one court noted, 

While some jurisdictions may not permit voir dire 
of the judge, our system under the UCMJ does It 1s a 
right granted by executive order An aut of hand or 
arbitrary denial of that  right 1s error. . .  [ f lh i i e  the 
nature and scope of voir dire remains within the control 
of the military judge, with the caveat that  he should be 

2 1  M J  218 r C M A  19861 
Id a i  219 

9''Id 
p1030 >l J 6 3 1  $I M C M R 1990, :per cunamr 
" - I d  et 633-34 (citing United Srster v Jarvu, 46 C Y  R 260 I C  M A 

197318 
*j'Sre. e #  Smith, 30 M J at 6 3 4  fmiitary judge abused dircrefion by 

"effeetwel) IlrnitmLi scope' through his mialeadrng reaponres and f a h r e  t o  
disclore informatron t o   counsel^ 

ted Sfsrei v Sehauer, Na S C M  76.2674 r N C  M R  9 June 19761 
runpvbl, 'eprinied 2n United States v Small 2 1  M J  218 223 ' C M A  1986, 
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liberal in allowing an accused t o  develop possible 
grounds for challenge, the right of an accused to 
conduct voir dire is not discretionary with the judge.354 

Under the military's system of justice. a trial Judge ''E 
presumed to be q~alified."~65 Because the "party moving for 
disqualification bears the burden of establishing a reasonable 
factual basis"366 for disqualification, the mvocatmn of a privilege 
impairs a party's ability t o  meet that  burden It does so by 
effectively densing that party access to evidence to place before 
the court or to place in the record for review by appellate courts. 

This impairment of a party's ability t o  meet its burden leads 
to disenchantment with the military justice system and to 
perceptions that the system is not fair 357 More Importantly, the 
denial of an  opportunity to establish a basis for a challenge 
against the military judge may amount to a denial of the 
accused's constitutional right to a fair and impartial trial 3e8 
Presuming that the evidence saught-either communications or 
doeuments-is relevant t o  establishing a basis for a challenge, the 
invocation of judicml privilege to preyent the disclosure of the 
evidence g w e s  rise to conflict. To resolve that  conflict. a court 
must balance the interests in maintaining the confidentiality of 
the communications or evidence against a party'a nght to a fair 
and impartial trial, which are the interests served by the "ow d m  
proceSs.35~ 

V. Resolving the Conflict. Balancing Interests 

A. Balancing the Znterests Betmen Judicial P r t d e g e  and Voir 
Dire of the Mzlitory Judge 

The conflict arising from the competing mterests served by 
Judicial privilege and u o i i  dire of the military judge cannot be 
resolved wlthout taking into consideration the unique facts of 

"4Schauei Po NCM 7 6 - 2 6 7 4 ,  reprinted an Small ,  21 415 sf 221 
'$'United States r .Allen. 3 1  Y J 572,  601 rN 41 C 41 R 19901. affd 33 41 J 

" ' Id  a t  605 citing Emted States b Cepeda Penes. 517 F 2d 7 5  

')The military ju~f i re  cyafem IS "[a iuatire.baeed aymm khat seeks 
accurate determination of indi\>dual responsibila) and p m p o ~ n o n a l  punishment 
If 11 baaed "pan fairneaa and to be funrrmnal. m w  be do perceived by the 
personnel op~ra t ing  under i t ' '  CILLICAU & L m ~ s n ,  supra note 232, B 1-30 00, 81 

l n ' S ~ i  b u p r o  notes 314-16 and accompanying text 
l"Sei supra note8 223-31 260.62, and ~ c ~ o m p a n y i n g  text  
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each particular c a ~ e  in  which the conflict arises.360 Accordingly, 
no single, standard answer applies to all cases. 

In each ease, the resolution of the conflict will depend on 
several factors. The first factor will be the nature of the interest 
to be served by the invacation of judicial privilege. The more 
generalized the interest LS in  maintaining the confidentiality of 
the judicial matter concerned, the less likely the privilege LS to 
prevail over the countervailing interests of o w  d r e . s 6 1  For 
example, the distinction between a generalized interest versus a 
specific interest appears when a military judge not only refuses to 
answer questions concerning discussions he has had with other 
judges regarding any matters, but also refuses to disclose a 
specific aspect of his deliberations to explain why he gave an 
accused a particular sentence at  trial 

The first situation is an invocation of the constitutionally 
based judicial privilege analogous to the situations faced by the 
courts in Umted States u N ~ x o n ,  Hastings ZZ, and Carluec~ 362 In 
Niron and Hastings IZ, the courts found that  the pnvilege must 
p e l d  to the greater interests served by B criminal trial and a 
judicial misconduct investigation 363 In Corlucei, the  court held 
the privilege would prevail because of an absence of reliable 
evidence to justify the intrusion that  was sought mto the 
deliberative process of a ~0uit.364 

In the second situation, the judge is invoking both the 
constitutionally based judicial privilege and the judicial pnvdege 
arming from Military Rule of Evidence 509 365 The judge's 
decision to invoke the privilege 1s directed a t  protecting the more 
sacred deliberations of a court in  a particular c m e ,  absent an 
allegation of judicial misconduct. Therefore, the privilege must 
yield, if a t  all, only when posed against the most compelling of 
competing interests.366 

The second factor is the nature of the jud~m.1 privilege being 
claimed. The court8 will balance the competing interests 
whenever the judicial privilege ia based upon either the federal 
common law's "deliberative process" privilege or the 

'''See. e g .  ~ u p r a  mtei  223.31 and mompanymg text 
p " S ~ e  supra notes 229-31 and accarnpanying text 
'*'See supra noted 176.78 214-31, 260-62. and accnrnpanpng text 
'"See Kzran. 418 E S at 7 0 7 .  113. i i m l i n g s  I I .  783 F 2d at  1620-25, see 

'"Cuilucet. 26 hl J sf 338,  e e  d a o  supra nates 247-62 and accompanying 

i"Ser supra nates 10-86 and ~ c ~ a r n p a n y m g  text 
"'Sea 8upm notes 70. 73,  86. and aceompanpng text 

also supra notes 176-78 226-31, and accampanpng text 

text 
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constitutionally bared judicial privilege 3si This is not necersanly 
the case when the c l a m  of judlcm.1 pnvdege 19 based upon 
Military Rule of Evidence 509 368 

All three variatmns of judicial pnwlege are qualified, no 
absolute judicial privilege exms  369 Nevertheless. under Military 
Rule of Evidence 509 the qualified nature of the privilege 1s 
important only when the party seeking access to the information 
can prove that It meets one of the three exception8 anamg from 
Military Rule of Evidence 606 0 A court ma? not engage in a 
balancing of competing interests, no matter h o i  great the mo\mg 
party's need 1s for the Information, until after that  part? meets 
this requirement 371 Therefore B party could be prevented from 
having Its interests balanced against the privilege because It LS 
unable to meet Its burden in proving an exception. 

The final factor IS the nature of the competing intereat On 
the low end of the scale, militating against the claim of judicial 
privilege yielding is the mere hunch. the "fishing expedition." 
and the anonymous tip without substantive evidence.3'2 On the 
other, higher end of the spectrum are the compelling interests. 
militating in favor of the privilege yielding. represented by the 
interests of an accused in receiving a fair and impartial trial, as 
guaranteed b:- the Constitution 3 7 3  Somewhere in between-but 
closer to the higher end-lies the allegation of judicial misconduct 
based upon substantial. credible ewdence si4 

A court must look a t  the three factors and resolve the xsue  
based upon the facts in the case To help understand how a court 
should resolve the conflict that  ariaes when judicial privilege 1s 
claimed in a caurt.martial during ooii dire, consider theae 
examples of situations that have ansen in the past. 

1 Problem 1 -A milltar) judge has had a complaint filed 
against him allegng that he made a comment from the bench 
that gare the listeners the perception that he may have used the 
race of the accused as a factor in arriving at the sentence 
imposed During u o ~ r  d r e ,  the defense counsel requests B copy of 
the statements made by the military judge as part of the 
investigation that followed the allegation and preceded the m a l  

' ~ - S e r  ' u p r o  notes 296 304 and accompanying lext  
''*See w m o  text ~crompany ing  note 30e 
'"See 6umo lext  accompanying notes 296 304 308 
.OSer ~uppra note 86 and ~ecompsnying text  
. ' S e e  s u p n  notes l o .  73,  and acmmpan)mg text  
. - - S e e  supra narea 260-62 and accampanjing text  

3.'39ri supra note? 178 316, and 8warnpan)mg text 
'-'Sir 8 u p m  note; 226-31 and acccompanylng text  
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The investigation had found Some improper conduct by the judge. 
The military judge denies the request on the basis that  the 
investigation 1s covered by judicial privilege 376 

To analyze this claim of judicial privilege, a court must look 
to the three balancing factors. The claim certainly involves the 
constitutionally based judicial privilege. It also may involve the 
common law "deliberative process" pd ima l  privilege to the extent 
the mvestigation was a part of the decismn-making process of 
that service's chief judge, who used i t  in determining what action 
to take against the military trial judge 376 The c l a m  further 1s 

"generalized" in so far as i t  seeks to prevent disclosure of the 
e n t m  investigation Finally, the interest of the accused, against 
which the claim 1s to be balanced, involves the constitutional 
right to a fair and impartial trial--a compelling countervailing 
i n t e r e ~ t . 3 ~ ~  

A court must balance the generalized interest in ma in tamng  
the confidentiality of an investigation concerning judicial miscon- 
duct against the constitutional interests of an accused in having a 
fair and impartial criminal trial By denying the accused ~ C C ~ B S  to 
the investigation, and specifically the requested statements, the 
military judge 15 impeding the accused's ability to develop a 
possible b a a s  for a challenge for cause Relying on the holdings ~n 
Ncxon and Hastmgs I I ,  the interests of the criminal accused will 
prevail and the claim ofjudicial privilege must pe ld  378 Certainly, 
if the President'k privilege for maintaining the confidentiality of 
executive communications must yield to the overriding constitu- 
tional interests ansing from a criminal tnal ,  a military judge's 
interest must yield in a similar settmg.379 Likewise, if the 
matenal sought 1s not available from any source other than the 
judiciary and the judge, the claim of privilege by the judge will 
have to yield, as it did in Hustings I1 380 

2 Problem 2.-A subordinate military trial judge alleges 
that his circuit military judge improperly influenced him to 
sentence certain accused to terms of confinement greater than the 

":This problem i a  based on the facts arming 10 Clarke 3 Breckenridge, Xvo 
89361bC ( F M C M R  10 Jan 19911 (per ~unsrnl (unpub , Ult~mately,  the 
milltaw judge ~n Clarke released a copy of the mve~tigatmn, mcluding his two 
statements-bur naf ineludmg the opmmnb, recommendatmnr. and the tnal 
repart sumrnar~es rubmltted by the mreetlgstmg oficer--to the p a m e 3  dvnng 
L O W  d i r e  I d  Record of Tnsl,  at  6-14 

"'See ~ u p r v  notes 291.93, 302, and accompanying text 
'"Sir mpra  notea 314-16 and aceoampan)lng text  
'.'See supra notes 178 226.31, and accompanying text  
9'8Ser ~ u p i a  note6 176-78 and aceompanpng text 
'''See supra notes 228-31 and accompanying text 
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term limitations that likely would appear in their pretrial 
agreements In a subsequent trial, the circuit judge refuses to 
answer any questions from counsel regarding personal conflicts he 
had wlth the subordinate Judge, including the adverse fitness 
report he prepared on that judge. The circuit Judge also refuses a 
defense request to call present and former subordinate Judges as 
witneB8es, stating the following 

I am simply not going to create a precedent within this 
circuit whereby witnesses would be called samng 
whether they liked my performance or whether they 
interpreted or misinterpreted my comments. I answered 
the questions [asked so far1 on voir dire The witnesses 
will not be called. That LS my final ruling 381 

Assume that the testimony of the other military Judges and 
the questions concerning possible adverse retaliatory acts against 
the complaining subordinate judge would be legally "relevanY to 
a possible challenge against the circuit judge. Thw problem 
highlights the mtuBtion in which a military judge effectively has 
prevented the defense counsel from either establishing a basis for 
a challenge or from creating a record for review by the appellate 
courts. Further, even though the judge has not invoked "judicial 
privilege" expressly, the privilege has been implicated by his 
denying disclosure of the relevant information. 

The interests protected by the claim of judicial privilege 
under these facts are two-fold. First, the emui t  judge has a 
generalized interest in denying counsel the opportunity to call 
witnesses to corroborate what the complaining Judge haa alleged 
Second, the circuit Judge has a specific interest In avoiding a 
discussion on the record that details his relationship with, and 
action taken against, that  complaining judge The competing 
mterest, against which a court must balance the interests of the 
c l a m  of privilege, 1s the same as m Problem I above-that is. the 
accused's constitutional nght to receive B fair and impartial 
tria1.382 

The type of judicial privilege implied in the ruling of the 
military judge 1s the constitutionally based v e ~ ~ i o n  of the 
onvileee. That an identifiable subordinate iudee has made the 

"lThis problem E based on the facts anrmg during the LOU d m  phase of 
Wilson v Ouellett~.  No 91302EM ( N  M C M R 9 Dec 1991,, petifion dmwd. Ilo 
92-0731C IC M A 17 Jan 19921 The C I I C Y L ~  military wdge peramfed ~n his denial 
of the defense EOUDIOI.I request t o  cover certain matrms on L D ~ T  dire or to call 
mbardmafe lvdges a& r i t n e s a e i  Id Record of Tnal, at 357-89 The NMCMR 
upheld the mil i ta r~  judge's rulmg on the basis of  rele lev an^^" in denying B petltmn 
for a urit of msndamvr I d  bl ip  OP sf 4-5 
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allegation avoids the "anonymous tip" situation m Carluce~.383 If 
the defense counsel merely desired to call the subordinate judges 
to find out if the circuit judge ever had made such a remark, hut 
had no credible basis for making thi8 Inquiry, he would he 
engaging ~n a "fishing expedition" Under those circumstances, as 
in Carluec~,  the judicial privilege almost certainly would pre- 
vail384 As m Problem 1 ,  however, the presence of a credible 
allegation of judicial Impropnety, coupled with the compelling 
interests of a criminal accused in developing a basis for a 
challenge to vindicate hm fair and impartial trial rights, should 
result in the claim of privilege yielding to the competing 
Interest8.385 

These two problems highlight only a couple of the possible 
factual scenarios that  can, and do, occur in eourts.martia1 and 
criminal tnals.3ae Several common threads emerge from an 
analysis of factual scenarios involving the invocation of judicial 
privilege to curtail u o ~ r  dire .  The first is that  the competing 
interest a l w a y ~  will involve a party's constitutional right to a f a r  
and impartial t n a l  That right is assured, in part, through the 
oppartunity--granted by executive order to parties in a court- 
martial-to subject the military judge to u o ~ r  drre.387 The other 16 
that, so long as the DOLT dire is based on some credible evidence, 
such that the material sought is "relevant" to a ground for 
challenge of the military judge, a generalized claim of judicial 
privilege almost certainly will have to yield to the competing 
intereats af the party seeking disclosure of information under the 
holdings of Nixan, Hastings I I ,  and Carlucei.388 

B. Solutron: A Bnght-Line Rule 

Resolving the conflict between the interests served by a 
claim of judicial privilege and the interests served by disclosure of 
the privileged matters 1s only half the battle. The remaining mme 
1s what to do a t  trial when a claim of privilege is made. As the 
analysis above shows, a party in a court-martial seeking accew to 
material covered by a generalized claim of judicial privilege 
should, ID the majority of eases, ultimately prevail That,  
however, i8 little consolation to an accused whom ajudge or panel 
of members ultimatelv convicts and Sentences to confinement--an 

Zb'Ser supra note 262 and accompanying text 
8 u p m  noted 260-62 and ~ccampannng  teat 

'"Ser supra notes 273-76 and acrompanpng text. 
i'Ser supra note 354 and accompannng text 
"'See supra notes 176-78, 228.31. 260-62 and aceompany~ng text 

'.is<* aupia text aeeampan,,ng noten 378.79 
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accused who then must wait the many months for final resolution 
of his or her appellate c l ams  by a higher court 

Military judges and parties in courts-martial deserve a 
readily diacernible rule to guide them in situations in which a 
c l a m  of judicial privilege arises over the challenging of a military 
judge. That the above s c e n a n ~ s  can be remedied by deleting uor 
d r e  as to the military judge 1s unacceptable. Such a change in 
courtsmartial procedure needlessly would subject the m h t a r y  
justice System to more criticism and the potential for undiscover- 
able unlawful command influence 389 Further. in as much as mme 
mechanism must be in place to provide a criminal accused with a 
means of assuring hia or her constitutional right to a fair and 
impartial trial, the courts would have to fashion an alternative to 
vow dire of the military judge to enable the accused to exercise 
those rights. Additionally, a test would be necessary to determine 
whether the accused has met the burden of establishing a basis 
for any challenges made against a military judge. 

Implementation of peremptory challenges agamst military 
judges also 1s an unacceptable solution t o  this mue.  Because of 
the nature of courts-martial and the limited numbers of judges 
available for any geographical area. a rule permitting the routine 
opportunity to excuse a military judge in any court-martial would 
work an undue hardship on the military justice system and 
prevent the delivery of timely justice to the senwe members and 
their cammands.3so 

If the military S B ~ Y I C B S  do nothing to change the system, 
then the parties to a court.martia1 are left with the normal 
appellate review procedures now ~n place, augmented b> the 
mtential for early resolution of a limited number of claims of 

'**See supra notes 76, 232-37, and accompanying text 
2'LAs previously dlrcuaeed, no e n h n  p n s d x t m n s  rautmdy permlt the L O W  

dire of a judge by conniel Sir aupia note 312 Rvmeravr jurisdiefiona, however 
bare mplemented procedures permitting peremptory challenges of judges in C L V ~  

and criminal trials See Alan J C h a d  Disquolifzcafian of Federal JudEiprr b )  
Peremptory Challenge irederal Judicial Center 19811. Larry Berkmn & Sally 
Dorfmann. Judicial Paramplor) Challenges The Contro~eis) S r  C r  J Summer 
1986, at  12 12 & n 1 'hot~ng that, 8s of 1985. IS sfstea permitted perempror) 
challenges of trial >ridges: Cangresa a l m  has considered i e ~ e r a l  bills proposing 
the adoption of a rule that  * o d d  permit peremptory rhalleniies ~ g a m i t  federal 
Judges, none of rhe blllr have been passed into l a v  Beikion & Dorfmann, si ip ia 
at 12 8; n 7 The military services rimer have permitted peremptory challenges of 
m ~ h t a r y  Judges and the Code and the .Manual ~ppecifirally reject the pmcedvre 
See CCMJ art 41 ("the militaryjudge may naf be challenged except far cause'm. 

direursion ("There 1% no peremptory 
MAWAL, SUP= note 47 ¶ 62s , 'Each 

t o  m e  peremptory challenge, but the 
military judge may not be challenged except for C ~ U P  'Art 411'r ,  1961 hlA\UAL, 
d w i a  note 64. 1 628 IVIp~remptory challenger1 cannot be used agmnit the la% 
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judicial privilege via extraordinary writ to the appellate 
AB pointed out earlier, the prejudice to an accused caused by 
having to wait months or years to be vindicated on appeal 18 too 
great Furthermore, that  prejudice 1s not too speculative oven the 
great wetght in favor of the accused's interests prevailing under 
the current balancing procesa.SB2 Additionally, should the invoca- 
tion of judicial privilege prevent the full development of the 
underlying facts to support a challenge during the court-martial, 
an appellate court, months down the road, is ill-suited-even with 
ita fact-finding powers-to resolve the conflict. 

The extraordinary writ is also an unacceptable means to 
dispose of claims of judicial privilege The facts in Wdson 0. 

Ouellette are representative of the dilemma facing an  accused 
When the military judge cuts short the uoir d m  and challenge 
process, he or she deprives a party not only of the opportunity to 
establish a ground for challenge, but also of the opportunity to 
create a suitable record that will prevail on review by the 
appellate CourtS-wen a contemporaneous review under an  
extraordinary writ. 

This author proposes a change t o  Rule for Courts-Martial 
902 as the best solution to the dilemma of handling claims of 
judicial pnvilege in courts-martial The author's proposal appears 
in an  appendix a t  the end of this article. The substance of the 
proposed change is the adoption of a bright-line rule, which a 
party and the military judge invoke by the occurrence of two 
events. First, a military judge must decline to answer a question 
on u o v  dire or t o  produce evidence sought by a party that relates 
to a ground for challenge for c a u ~  against the military judge The 
basis for the military judge's action must rest upon a claim, either 
expressed or de foeto, of >udieml privilege. Second, the party 
seeking the evidence or asking the question must demonstrate to 
the court, in writing or orally on the record, the "relevance" of the 
answer or evidence sought. To meet this burden, the party must 
articulate a reasonable factual basis or allegation that, if true, 
could give ne to a challenge for cau~e against the m h t a r y  

'"See supra note 238 and accompannng text idmcusimg the VBIIOYJ level% 
of appellate review, The Court of Military Appeals and tho courts of military 
review have authority to ganf  relief vnder the All Wnta Act. 28 U S  C 5 165lial  
11988~, to ensure the n t e g n f y  of the ludmal p m c w  S 
at 330.36. United Stater v Thomas, 33 Y J 768, 770-71 
r e m w  of the e v ~ l u m n  of extraordinary writs in the mihlary iourta. see Carlum 
26 hl J at 330-36 lextensire C B B ~  citations snd B discussion of the  pwpoaes served 
by the writel. Gary F Thorne. Extraordinary Writs zn the iMaiilary. h m r  LA* 
Aug 1977, at  8 (dmcussing the development of writs m the m ~ h t s r )  courts from 
the first esie to grant B ~ r i f ,  m 1966, through eases in 1977) 

'siSee supra notes 281-82 and mompanymg text 
3'9Sre nupin text accompanymg note 387-83 
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~ u d g e . ~ ~ ~  and the party must show that  the proposed question or 
request for evidence is "relevant"-under the liberal definition of 
that  term found in Military Rule of Evidence 401-to resolving 
the basis or allegatian.sas 

If both of these requirements are met, the bright-line rule 
applies and the mllitary judge must make one of three choices 

(11 If the matters sought by a part? to the court- 
martial fall within the deliberations privilege of Mill- 
tary Rule of Evidence 509, the military judge must 
refuse to disclose the evidence (unless one of the three 
exceptions of Military Rule of Evidence 606(bI are met) 
In that  case, the judge need not recuse himself or 
herself under the bnght.line rule The scope of Rule 509 
is sufficiently narrow-limited to specific deliberations 
as to guilt or innocence and an appropriate sentence in 
specific tnala--so as to avoid an unconstitutional 
infringement of a party's right to a fair and impartial 
tnal .  Should disclosure be permiss~ve, because one of 
the three exceptions to Rule 6 0 6 k  exists. then the 
military judge must make a decision based an the 
remaining options below. 

12, If the matters sought by a party t o  the court- 
martial are covered by the deliberations privilege but 

ii.Obimualy. B part) must art in good faith in articulahng the resianable 
factual b a m  or allegatmn The court, in turn musf accept this factual b a n i  OT 
a l l egatm on t m  Accordmglv the court  would nor be permitted to deny the 
allegation aummardy thereby dirmiiamg the question asked or evidence rovght 
as not being legally r e l e v ~ n t  The author spec~fically adopt. this procedure Srom 
the requirements I" place ID the federal courta for alleglng the bias or prejndrce of 
judges See 28 U S C 3 144 ,1988, l r equr ing  B party to f i le  a ~ufileienl atTlda\n 
that sets forth the biar or pyud'ce  of the judge> As t o  what LE a 'reasanable 
factual baais or alleganon the NYChlRr exhanative and mmprehenaive 
diecussion of tha t  subject ~n Cniiid Stales t Allm, 31  M J  672 604-07 8 n 14 
IN >IC M R 1990, offd, 3 3  hI J 209 ,C I1 A 1991, ihovld be the s i d e  used by 
military judges and prachfmners Adoption of this requirement enabler the 
appellate  COY^ properly t o  ivdge the relewnce of the queifian asked or evidence 
sought Presuming the factual bails or allsgafion IS true the COY* fulfills the role 
of the neutral judge x h o  would rule on the amdavit ~n the Sederal Court3 See 28 
U S  C $ 144 ,1988 , 'another Judge shall he assigned to hear such proceeding I. 

Allm. 3 1  h l d  at 608-07 I'Another judge LI assigned 10 hear the mation for 
disqvalificarian The Judge mhng on the motion must take the facts BI pmmded ~n 
rhe aifdsvit ss t n ' r  For mare information eoneermng bare3 for diiqualificarmn 
of a Judge under 28 U S  C 3 144, dee Ramualda P Eclarea. Annnafafmn P 
Cornnrinls Indicating Rrrd Viis o s  to P ~ o p i i  Punishment for Parliculai Tvpi of 
Cnme  ea Bosis far Judgr i  Disqual~hcatian Under 28 U S  C 6 144, 29 A L R Fed 
588 11976 & Supp 19908 

"->ICM, aupro note 42, Mrr R Evio 101 ~"'Releuanr eiidonce' means 
e i idenie  having any tendency t o  make the existence of any fact that ii of 
eonaequence to the derermmatmn of the action more probable or leas pmbable 
than  LL would be w t h a u t  the evidence" 
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not prohibited from disclosure under Rule 509, Or If 
they fall within either the constitutionally based 
judicial privilege or  the federal common law "delibera- 
tive process" judicial privilege, then the military judge 
may either- 

!a)-invoke judicial privilege and refuse to 
disclose the matters sought, followed by imme- 
diately recusmg himself or herself from the 
particular esse This option will permit the mili- 
tary judge to preserve the interests served by 
maintaining the confidential nature of the impli- 
cated communications or evidence, a t  least as tt  
concerns the particular court-martial, while a t  the 
same time preserving the rights of the parties to 
the courtmartial in recewmg a fair and impartial 
t na l ;  or 

!bj-disclose the matters sought and then 
make an appropriate ruling On any subsequent 
challenge for cause, if one is made 

The only way to avoid the bright-line rule's procedures IS for 
a military appellate court to rule specifically on a claim ofjudicial 
privilege as t o  the particular matters sought to be disclosed This 
escape pravismn would represent a shift in the burden of 
pursuing extraordinary writs The burden no longer would fall on 
the party seeking the information, but on the party-including a 
military judge-that seeks to protect the information from 
disclosure.396 Once either the Court of Military Appeals or a court 



122 MILITARY LAW REVIEW [Vol. 138 

of military review has engaged in the balancing of interests and 
determined that a specific mvocation of judicial privilege need not 
yield, then the matters covered by that ruling need not be 
discloaed and the military judge need not recuse himself or 
herself from a court-martial in which the privilege is Invoked. a t  
least as to those matters This eacape clause from the general 
bright-line rule LS limited to only those matters p r e ~ i o u s l y  
determined to be prwdeged by the appeilate courts. As to any 
additional matters sought, a military judge must apply the 
general rule 

This three-option, bnght-line rule accommodates both the 
interests of the judiciary in maintaimng the confidentiality of 
privileged matters and the interests of the parties to a court- 
martial in receiving a f a r  and impartial trial. To the extent the 
rule favors the interests af the parties to the t n a l  and potentially 
burdens the judiciary through Its reeusal mechanism. the rule LS 
in keeping with the Constitution and the overall structure of the 
court systems in thia country and in the military 

The proposed bright-line rule 18 not without its faults The 
potential exists for one defense counsel after another t o  ask the 
same question on O O L ~  dire or to request disclosure of the same 
privileged evidence, thereby placing a military judge m a position 
of having to repeatedly elect one of the options under the rule 
Under such circumstances, the military judge arguahl, should 
have the opportunity to lay the issue to rest. The trial judge has 
that facility through the escape clause, which mandates that an 
appellate court make a specific ruling as to  the claim of privilege 
for the particular matters sought The escape clause. however 
would be the only method of avoiding the bright-line rule 

The bnght-line rule also could cause military judge8 to avoid 
explicit reference to the term, 'judicial privilege," when denying a 
party access to evidence or in refusing to answer a question 
Similarly, military judges may seek to avoid the coverage of the 
rule by claiming the matters sought are not "relevant." Whether 
or not the judge employs the words, 'judicm.l prwdege," however. 
normally would be unimportant. Notwithstanding the terms used, 
if the effect of the ruling or claim would he to prevent disclosure 
of relevant matters within either the judge's or the judiciary's 
possession-that 18, an effectively de facto claim of the privilege- 
then a "claim of judlcm.1 pnvilege" will have been asaerted. 
Further, the threshold requirement of relevance always will need 
to he met for any evidence sought or ooi i  dtre question asked.397 
No rule can be devised to delineate more clearly the SLtuations 

38-See hIChI $umo note 42, MIL R Eiro 401. 402 
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when a matter LS relevant than those in existence now The 
proposed bnght-line rule, therefore, does not attempt to define 
"relevance" further or to invade the sound exercise of discretion 
by the military judge. 

The proposed bright-line rule would not end the u6e of 
extraordinary writs t o  resolve claims of judicial privilege. Cases 
well may arise in which either the military judge abuses his or 
her discretion in ruling on relevance or in which a counsel goes on 
a n  unwarranted "fishing expedition The rule, however, would 
provide a clearer procedure for disposing of these claims while 
seeking to accommodate-within the bounds dictated by the 
Constitution-the interests of both the judimary and the parties 
to a court-martial. 

VI. Coneluslon 

Through an examination of the historical development of 
privileges, and by analogy to both legislative and executive 
privileges, this article has examined the development of judicial 
privdege.308 The followmg three variations of judicial privilege 
available to the judiciary in the military justice system currently 
exist. (1) the constitutionally based judicial privilege, as recog- 
nized by Hastings I I  and C a r l u ~ c r : 3 ~ ~  (21 the federal common law 
"deliberative process" judicial privilege, arising by analogy from 
the same privilege held by the executive branch and based upon 
Its constitutional underpinmngs,400 and (3)  the deliberations 
privilege that 1s found m Military Rule of Evidence 509 401 

An invocation of judicial privilege requires the court to 
balance the interest to be protected by mamtaimng the con- 
fidentiality of the matters sought by a party against the interests 
served by disclosure of the commumcatmns or evidence 402 When 
a c l a m  of judicial privilege prevents or inhibits the ability of a 
party during uow d r e  to meet its burden of establishing a ground 
for challenge of the military Judge, the court must factor into its 
balancing test the interests of that  party ~n recewmg B f a n  and 
impartial trial 403 The Fifth and Sixth Amendments to the United 
States Constitution guarantee the right to a fair and impartial 

See supra notes  18-308 and accampanying text  
See supra nolei 206-99 and accompanjing text  
Sea supra nalec 131-48, 172, 180 300.04, and acc~rnpanying text  
See supra nore? 70-56, 306-05, and 8ceeompan)ing text 
See mpra note8 146, 226-31 and accompaniing text 

- S e e  duprn noted 145, 221, 356.59 and mccompanying text 
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t n a l  The interests served by voir dire, therefore, are compelling 
and usually will prevail over the interests served by the claim of 
Judicial privilege 404 

In recognition of the compelling interests served by ooir dire, 
and in an attempt to provide both the military judge and partiea 
to B court-martial with a clear rule for resolving claims of judicial 
privilege, this article has proposed the adoption of a bright-line 
rule.'oj The proposed rule 1s the best alternative to the 
inadequate procedures currently in effect, and It will best serve 
both the intereStS of the judiciary in maintaining confidentiality 
and the interests of a party to a court-martial in enjoying the 
right to B fair and impartial t na l  

APPENDIX 
Proposed Changes to R.C.M. 902 

The author submits the following proposed changes to Rule 
for Courts-Martial 902 of the Manual for Courts-Martial The 
changes incorporate the author's proposed bright-line rule and 
other implementing modificatmns of the Rule as discussed in 
Section V of this article An astenck preceding a paragraph or 
subparagraph indicates a change or addition to the present text of 
Rule 902. 

Rule 902 Disqualification of military judge 

(a1 In general Except as provided in subsection (el of this rule. 
a military judge shall disqualify himself or herself in an: 
proceeding in which that military judge's impartiality might 
reasonably be questioned 

lbl Specific grounds. A military judge shall also disqualify himself 
or herself in the following cmumstances. 

(c)  Definrtions For the purposes of this rule the following words 
or phrases shall have the meaning indicated- 

-141 ''Judicial privilege" includes matters covered by 
confidential communications between judges and then  staffs 

"*see suDra text accampanylng 358.59 3 m i a  
'''See m p n  notes 3P9-97 and accompanying text 

~~~~ 
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deliberations of judges and courts, and other matters in the 
possession or control of a mihtary judge or a military trial 
judiciary, all determined by M.R.E 509, and any constitutional 
or common-law judicial privileges made applicable to trials by 
courts-martial under M R E  501!a1. A military judge "invokes" 
judicial privilege: 

*!A) When the military judge expressly claims the privilege, 
or 

*(B1 When the military judge's words or conduct amount to  
a de facto claim of the privilege under the totality of the 
crcumatances. 

(d1 Procedure. 

(1) The militaryjudge shall, upon motion of any party or sua 
sponte, decide whether the military judge LS disqualified. 

(2) Each party shall be permitted to question the military 
judge and to present evidence regarding a possible ground for 
disqualification before the military judge decides the matter. 

*(A) When a military judge invokes judicial privilege to 
avoid answenng a question or producing evidence sought under 
this rule, the following procedures apply Either before or 
following the invocation of judicial privilege, the party asking the 
question or requesting the evidence must state for the record, 
orally or in writing, a reasonable factual basis or allegation that, 
If true, could g ~ v e  m e  to a challenge for cause under subsections 
!a1 or ib) of this rule. Once the party meets this requirement 
and proffers the relevance of the matters sought, the military 
judge shall. 

'(i) If the claim of privilege IS based in whole or part  on 
the protections of MRR.E. 509 and disclosure 18 not permissive 
under M.R E 606(b1, decline to answer the question or produce 
the evidence. The military judge need not recuse himself or 
herself in this situation. 

'(ii) If the claim of orivileee rests u ~ o n  anv other basis. . .  
or If disclosure of matters protected'by M R E 509 I B  permiaaive 
under M R E 606ib1, either. 

*(a) Decline to answer the question or produce the 
evidence, thereby maintaining the confidentiality of the matters 
sought, m which cam the military judge shall recuse himself or 
herself. or 
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^ib) Answer the question or produce, or order 
produced the emdence, in which case the military judge need not 
r e c u ~ e  himself or herself solely based upon this election. 

*tBl None of the procedures contained in paragraph (A)  
of this subsection shall apply when an appellate court previously 
has adjudged the mattera sought by B party to be privileged and 
protected from disclosure in a military proceeding 



DAVIS V.  MICHIGAN DEPARTMENT OF 
TREASURY: THE RETROACTMTY 

MORASS IN REFUNDS OF STATE TAXES 

MWOR LIYDA K WEBSTER' 

"It was as true,' ' said Mr Barkas, " as taxes I S  And 
nothing's truer than them." 

Charles Dickens, Dewd Copperfield 

I Introduction 

In an early opinion by the United States Supreme Court, 
Chief Justice John Marshall wrote, "The power to tax involves the 
power to destroy"' That opinion, McCulloek o Maryland, 18 the 
foundation of the doctrine of intergovernmental tax immunity 
The doctrine provides some restraints upon actions by the federal 
and local governments to impose taxes that  affect each other 2 

Despite vigorous early litigation involving the doctnne,3 inter- 
governmental tax immunity appeared to be on the decline by the 
time of World War 11. 

The Court rejected the reciprocal nature of the doctrine in 
Helueimg D. Gerhardt4 and began using the test of whether a tax 
was imposed even-handedly in a nondiscriminatory fashmn.6 The 
Court recently apphed the nondiscrimmstmn prong of the 
intergovernmental tax immunity doctrine in Davis L. Mtckbgon 
Department of Treasury The Court reviewed the taxpayer's 
argument that the Michigan state income tax violated the 
doctrine because the tax discriminated against federal retirees 

'Judge Advocate General'r Corps. U S  Army B A ,  1978. University of 
Oklahoma, J D  , 1981. Cmlsrmty of Texas, L L M  . 1989 The Judge Advocate 
General's School This article LI based won a written t h e m  dissertation tha t  the 
author submitted re the facult> o f the  Kafianal La- Center a i  George Waahmson 
Unweri~fy t a  mtxify, ~n part, the ~equmrnenrs far the d m e e  of hIa5ler of L a x .  

-McCulloch \ Maryland. 17 U S  (4 U h a t  > 318. 431 l1819r 
'For a general discuiiion of the dactnne. see David M Richardaon Federal 

Ineorna Tarrrlian of States 19 Srxraor L RE\ 411 11990) 
' L e .  @ E ,  Collector Y Day. 78 U S (11 Wall 1 113 (18701, Pollack v 

'304 U S  406 11938) 
'Sea.  e g , Graves v New York ex re1 OKeefo. 306 C S 466 (19391, South 

'489 U S 803 119891 

F ~ ~ ~ ~ ~ ~ '  L~~~ & h a t  c 0 ,  157 O S  429 ii895i 

Caralina 7 Baker 465 U S  506 119881 

127 
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The taxpayer also asserted that  a federal statute' authorized 
states to tax a federal employee's pay only if the taxation did not 
discriminate against the employee because of the source of the 
pay. 

This article will examine the Supreme Court's decision in 
Davis and the impact of the  decision throughout states that  had 
taxed federal retirees differently than state and local government 
retirees. It will review the tests for the retroactive application of a 
Umted States Supreme Court decision Finally, It will advance a 
theory for the resolution of Dmwrelated litigation in light of 
recent Court deemons regarding retroactivity and differential 
taxation of federal retirees and state and local government 
retirees 

The author's position 18 that  D a m  c Miehtggon Department 
of Treosnrq applies retroactively based upon the United States 
Supreme Court's decisions in Chevron 0~1 Co I H ~ s o n , ~  
Amnericon Trucking Associations, Innc ~1 Smith,g McKesson Corp 
V .  Diu~sion of Alcoholre Bmerages & and James B 
Beam Distdlrng Co. c Georgia.11 The question that is left open 
after these decisions 1s whether state procedural grounds-that 16, 

a State's refund statute-will operate to prevent plaintiffs in 
Dams-related cases from obtaining refunds after they successfully 
have challenged discriminatory state taxing statutea 

11. The Supreme Court Speaks. Davis i' Michigan Department of 
TEaSUrq 

In Doois o MtehLgnn Department of T~easury, lZ the United 
States Supreme Court examined a Michigan Statute that  taxed 
the retirement benefits of federal government retirees differently 

- 4  U S  C S 111 ,1988) (also known a& the Pvblic Salary Tar Act)  
&404 D S 97 (1971 
'196 LT S 167 ,1990: 
-O496 U S  18 '19901 
--111 S C t  2439 11991, 
1489 U S  803 11989) remanded 446 S K 2 d  631 11989: See generally. 

Rxhardran, s u p r a  note 2, ~f 424-446 Roberr J Mlueller Note Rgecl ion of the 
"5sm~iailv Sztuoted Toroovd' Rotronnfe Da\m v Mzehiesn Demrtmenf of . ,  " .  
Treasury 43 Tax L.N 431 (19901 Timothy B Sherman, Note. Davis \ Michigan 
and the Doctrine of Retroactivity States' Refund Liability for Taxation of Federal 
Pension Incame 4 B Y  U J Prs L 507 ,19901. Martin A U'eeka. Kate.  Tarotion 
Remedm far D~rcriminalory Staa Taxation a/ Federal Pensroneis after Davis x 
Michrgan Department af Treasury, 43 Om.& L Rri 5 6 5  119908 
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than the retirement benefits of State government retirees.13 The 
Court held that  the Michigan tax statute violated the principles of 
the intergovernmental tax immunity doctrine and the Public 
Salary Tax Act because of the discriminatory treatment of federal 
retirees based upon the source of their retirement incomes The 
dissent disagreed with the majority conclusion and instead 
reasoned that  when the tax burden under a state taxing scheme 
is shared equally by federal employees and most other state 
residents, no discrimination arises against the federal employees. 

A. Facts and Hwtory 

Appellant Paul S D a ~ s  was a Michgm resident and a former 
federal employee He received retirement benefits based on the Ciml 
Semce Retirement Act.14 For each year from 1979 though 1984, 
Dams paid Michigan state income tax on hus federal retirement 
benefits as required by Michigan law 16 The statute exempted the 
retirement benefits of retired state employee8 while t m n g  the 
retirement benefits of federal employees. 

Davis onginally petitioned the state for a refund of the taxes 
he p a d  on his retirement benefits from 1919 through 1983. The 
state denied the refund, and Davis tiled suit m the Michigan 
Court of Claims. Davis added the 1984 tax year's payments to his 
complaint. Davis alleged that  Michigan's incanaistent tax treat- 
ment of retirement benefits discriminated against federal 
employees in violation of the Public Salary Tax Act, which 
preserved federal employees' Immunities from discriminatory 
state taxatian.16 

~~ 

"MICH C o w  L*ws AYK 5 206 30(lrlP (Went Svpp 19881 In pertinent 

means adlusted gross income as denned 
~n the ~nternal revenue code subject t o  the following adwatments 

part, the statute pravlded 
Ill Taxable income 

iFI Deduct to the extent inrlvded m adlusted maas mnme 
(1) Retirement or penman benefila received from a public 

retirement Bystem of or created by an act of this stale or B p i h c a l  
rubdmsmn a i  fhls state 

(>vi Retirement 07 penlion benefits from any other retirement 
01 penslo" 'y'tem as follawa 

!A) For a a~ngle return. the eum of naf more than 87.600 00 
(Bi For B j a m  return the  BY^ of not more than s10 000 00 

" 5  u s  c .  3 3331 (1938, 
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The Michigan Court of C lams  denied relief,'7 and the 
Michigan Court of Appeals affirmed 18 The Court of Appeals 
determined that Davis was an "annutant" under federal law 
instead of an "employee" within the meanmg of the Public Salary 
Tax Act because Daws was B "former employee who meets all the 
requirements to receive an  annuity ''lS Therefore, section 111 of 
the Public Salary Tax Act did not apply to Davis. The Court of 
Appeals also held that the doctrine of intergovernmental t a x  
~mmumty  did not render the Mlchlgan taxmg scheme unconatitu- 
tional because the discrimination was justified under a rational- 
basis test.20 In this case. the state's interest was to attract and 
retain qualified employees, which was a "legitimate state 
objective which IS rationally achieved by a retirement plan 
offering economic inducements ''21 

The Michigan Supreme Court denied Davis' application for 
leave to and the Umted States Supreme Court noted 
probable jurisdiction.23 

B The Majont)  Oprn~on 

The Supreme Court held that the Michigan Income Tax Act 
violated the principles of intergovernmental tax mmuni ty  and 
section 111 of the Public Salary Tax Act by favoring state and 
local government retirees over federal government retirees In 
arriving a t  this canclusmn, the Court examined whether the 
statute applied to federal retirees, whether the statute ws 
coextensive with the doctrine of intergovernmental tax immunity. 
and whether the provisions of the Michigan Income Tax Act 
violated the principles of intergovernmental tax immunity 

Justice Kennedy wrote the opinion for the majority. The 
State argued that section 111 applied only to Current employees of 
the federal government and not to retirees Justice Kennedy 
rejected this argument, stating that the plain language of section 
111 applies to retirees also Acknowledgmg that mvd service 
retirement pay is based and computed upon an individual's salar) 
and veers of service. Justice Kennedy concluded that civil serwce 
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retirement benefits are deferred compensation representing 
previous years of service to the federal government Therefore, 
because these benefits accrue to an employee based on his or her 
service to the federal government, they are compensation far 
S I I V ~ S  rendered a8 an officer or employee of the United States 
as required by section 11124 

Justice Kennedy called the State's argument that  the 
nondiscrimination clause applied only to current federal 
employees "hypertechnical" and "construed in  a vacuum "25 

Relying on the doctrine of statutory construction, Justice Kennedy 
stated that  the reference to "the pay or compensation" in the last 
clause of section 111 must mean the Same "pay or compensation" 
defined in  the first clause of the  section. Arguing that  nothing in  
the statute 01 Its legislative history supported the State's 
interpretation of section 111, Justice Kennedy stated that  section 
111 "waives whatever immunity past and present federal 
employees would otherwise enjoy from &ate taxation of salaries, 
retirement benefits, and other forms of compensation paid on 
account of their employment with the Federal Government, except 
to the extent that  such taxation discriminates on account of the 
source of the compensation "25 

Justice Kennedy also addressed the issue of intergovernmen- 
tal tax immunity. Intergovernmental tax immunity is a doctrine 
that  originated in  McClilloeh U. Maryland 27 McCulloeh held that  
the State of Maryland could not impose a discriminatory tax 
against the Bank of the United States because the Bank was an 
instrumentality of the United States government. Based on a 
broad reading of McCulloch, the Supreme Court applied B general 
rule that  prevented most taxation by one sovereign of another 
sovereign's employees 28 As the years passed, however, the 
Supreme Court rejected such an expansive reading of McCulloch. 
In cases such as Heluerrng c. GerhardF and Graves o New York 
e x .  re1 OKeefe ,30  the  Supreme Court overruled the line of cases 
that  began with Collector u .  Days1 and used the doctrine of 

2'Davls Michigan Dep'f of Treasury, 489 U S  803. 808 11989) 
"id at 809 
' # I d  at 810 
'17 US 14 Wheat J 316 118191 
2sSee. e g  , Collector Y Day, 7 0  U S  I11 \ V ~ a l l )  113 '18llr Court held a 

federal t i x  on a state judge's salary covld not be mpomdr. Dabbine v 
Commissioners of Erie County. 41  U S '16 Pel j 435 118421 (Court held a state 
tax on a federal officer muahd>, o w f c r n r d  an part by Graves Y Fer York ex re1 
OKeeL, 306 U S  488 119391 

"804  US 406 (19381 
"306 U S  486 (1939, 
' -78  U S 111 Wall I 113 (1871) 
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intergovernmental tax immumty to bar taxes imposed directly on 
one ~overeign by the other, and to prohibit taxes that discrimi- 
nated against a sovereign or those who dealt with It 

Section 111 1% part of the Public Salary Tax Act of 1939, 
which was enacted after the decision in Gerhardt Congress. 
however, passed the Act before the Supreme Court announced Its 
decision in Craws. Accordingly, during the legislative process, the 
law was unclear as to u,hether the doctrine of intergovernmental 
tax immunity prohibited state taxation of federal employees 
Because Congress did not wish to protect federal employees from 
state taxation while requmng state employees to pay federal 
income taxes, section 4 of the Act (now section 1111 waived 
whatever immunity would have protected federal employees from 
nondiscrimnwhry State taxes Nevertheless, by the time the Act 
actually became law. the Supreme Court already had announced 
Its decision in Graves The Grooes Court found that "[tlhe burden 
an government of a non-discriminatory income tax applied to the 
salary of the employee of a government or Its instrumentality 1s 
the same, whether a State or national government LS concerned "32 
Accordingly, federal employees effectively had lost their mmu.  
nities from nondiscriminatory state taxes even before the 
enactment of Public Salary Tan Act of 1939 went into effect 

The issue of intergovernmental tax tmmumty, however, did 
not completely vanish with the Groues decision and the Public 
Salary Tax Act Section 111 contains an exception clause for state 
taxes that discriminate against federal employees because of the 
source of their salaries or compensations ss After considering the 
history of the intergovernmental tax immunity doctrine and the 
statute, Justice Kennedy concluded that the "retention of 
immunity in section 111 is coextensive with the prohibition 
against discrimmatory taxes embodied in the modern constitu. 
tional doctrine of intergovernmental tax ~ m m u m t y  ''34 

After determming that the doctrine applied in this case, 
Justice Kennedy examined the State's arguments favoring the 
Michigan taxing statute The State argued that the purpose of the 
doctrine was to protect governments, not private individuals, and 
as long as the federal government could perform Its governmental 
functions, the doctrine had not been violated In rejecting this 
argument, Jus txe  Kennedy wrote that  private individuals can 
avail themselves of the protection of the constitutional doctrine 
when they are subjected to discnmmatorv taxation because of 

"Grarss 306 T S  at  485 

" D a i i s ,  489 U S  st 813 
.:see s u p m  note 12 
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t h e n  dealings with a sovereign, citing several Supreme Court 
cases as precedent for this proposition.36 

After this rather summary treatment of the State's first 
argument, Justice Kennedy then turned to the State's argument 
that  the different tax treatment of federal retirees was justified 
by the following two factors (1) its interest in hiring and 
retaining qualified employees; and (2) the difference in  the value 
of federal retirement benefits as opposed to state retirement 
benefits Citing Phillrps C h e m m l  Co o Dumas Independent 
School District,36 Justice Kennedy stated that  imposing a heavier 
tax burden on a taxpayer who deals with one sovereign than is 
imposed on a second taxpayer who deals wlth another must be 
justified by significant differences between the two classes.37 He 
did not accept the State's "rational reason'' for discriminating 
between state and federal employees a8 proof that  significant 
differences between the two classes existed In rejecting the idea 
that  the financial difference between state and federal benefits 
justified the blanket exemption in the Michigan statute, the 
majority noted, "A tax exemption truly intended to account for 
differences in  retirement benefits would not discriminate on the 
baais of the source of those benefits, as Michigan's statute does; 
rather, it would discnminate on the basis of the amount of 
benefits received by individual retirees."38 

After determining that  the Michigan Income Tax Act 
violated the doctrine of intergovernmental tax immunity by 
favoring state and local government employees over retired 
federal employees, the Supreme Court remanded the case to the 
Michigan Court of Appeals to determine how to comply with the 
invalidation of the discriminatory Michigan taxing seheme.39 
Michigan already had conceded that  a refund was due to Davis If 

" I d  at  614-815 5ee e g ,  Phillips Chem Co I Dumas Indep School Diat , 
361 U.S 376 (1980). Memphis Bank & Trust Co Y Garner, 459 U S  392 (19831 

"391 U S  376 11960) 
"Der i s ,  489 D S. at 815.16 ( c m m  P h i l l i m  361 U S  at  3831 ~. 
3aId at 817 
"Dsva  Y Department of Treasury 446 F W 2 d  6 3 1  119691 On remand. the 

Court of A P P ~ S ~ S  held that the a ~ ~ m m m f e  remedy for tho vialalion of 
intergovernmental tar immunity BJ riip.rd8 prospectwe-faxatmn was t o  extend 
the Michigan tax statute's more favorable treatment a f the  retirement pay of state 
and local employed ithe 'fauoied  class''^ and the penaan benefits t o  federal 
employees (the "disfavored elaad"1 The Court af Appeals chore to extend the 
benefit f a  the disfavored c l a i ~ .  rather than remarmg the benefit ewoyed by the 
favored clsbs, and II invited the hhchuan lemslatvre t o  amend rhe statute m 
conformance Kith the United States S"preme Coufi'a deanon m Dams if the 
iepdature disagreed with the resolution af the remand The Mlchlgan leglalafure 
eventually codified rhese result8 See Mica  COYP L r s  AYX 9 7 657 1130X111ei 
and rf i  iCallaghan Svpp 1990) 
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he prevailed ~n his c a ~ e . ~ o  Because of this, the Supreme Court did 
not reach the issue of whether other federal retirees should 
receive tax refunds in states with statutes affected by the decision 
in D a ~ i s  

C The Dtssenting Opinion 

The dissent disagreed with the majority's conelusmn that the 
intergovernmental tax Immunity doctrine r equmd the mvahda- 
tmn of the Michigan Income Tax Act Justice &\ens, the lone 
dissenter. argued that Michigan's tax scheme did not discrimmate 
unconstitutionally against federal retirees 

Justice Stevens argued in the dissenting opimon that states 
can tax federal employees or private parties who do business with 
the United States as long BS the tax does not discriminate against 
the United States 11 According to his view of the intergovernmen- 
tal tax Immunity doctrine. previous Court decisions did not 
support, nor did they compel the majonty's holding Justice 
Stevens explained that the nondiscriminatory rule of the doctrine 
recognizes that the federal government has no part m the policy 
decisions made b) the states and 1s protected from bearing special 
burdens in the state taxation area by the Supremacy Clause of 
the United States Constitutmn.42 

Justice Stevens further explained. " R h n  the tax burden is 
shared equally by federal agents and the vast majority of a 
State's citizens. however. the nondiscnminatmn principle 18 not 
applicable and constitutional protection is not necessary ''c In 
this case, according to Justice Stevens, the tax \vas not 
discnrninatary because it treated federal retirees the same n a y  It 
treated retirees from any other state besldes Michigan and drew 
no distinction between the federal employees or retirees and the 
vast ma jmty  of voters In the State Justice Stevens concluded 
that "[the] intergovernmental immunity doctrine simply does not 
constitute a most favored nation provision reqmnng the States to 
accord federal employees and federal contractors the greatest tax 
benefits that  they glve an)- other group subject to then  
jurisdiction ''la 

"Dar r i  489 T S  at  817 
-lid at  816 Stevens, J ,  dissenting> citing South Carolins T Baker 485 

" I d  a t  519 #Stevens,  J .  dissenting8 
4'Id 

L! S 606 :1988, Vnited Stated c County af Fremo, 429 L-S 462 r197i , 

" I d  81 623 Stevens J diiientingr 
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Justice Stevens also addressed the position that  the D a m  
holding was a logical outgrowth af the Supreme Court's decisions 
in  Phillips Chemical Co ~1 Dumas Independent School Drstrict"5 
and MemphLs Bank & Trust Co. L. These cases held 
that  the state taxes a t  L S S U ~  violated the intergovernmental tax 
immunity doctrine. 

In Phillzps Chemmzl, the controversy was over a tax that  
applied only to lessees of federal property. The Supreme Court 
struck down the Texas statute. which taxed these lessees at  a 
higher rate than lessees of State property, while lessees of 
pnvately owned property paid no tax at  all.47 Justice Stevens 
stated that because the tax a t  issue in  Phillips Chemtcal applied 
only to public lands, the Phrllips Chemrcol holding would have 
applied in the instant case If the Michigan Statute applied only to 
public employees.48 

In  Memphis Bank & Trust,  the controversy focused on a tax 
on the net earnings of banks doing business m the state when 
"net earnings" included the interest on obligations of the United 
States and of other states besides Tennessee.48 In  that  c m e ,  the 
tax not only discnmmated against the federal members of the 
disfavored class, but also against all other members of the 
disfavored class. none of whom were represented in the Tennessee 
l egda tu re .  By discriminating aganmt an entire class of nanresi- 
dents. including federal instrumentalities, the political check 
present in state taxing schemes that withstood judicial scrutiny 
did not exist 50 In Daors. however. the Xichigan legislature 
represented all members of the class tared under the Michigan 
statute because the members were Michigan residents and could 
voice their concerns through the political process. 

Justice Stevens found that  the Michigan ntatute did not 
violate the intergovernmental tax immunity doctrine because It 
did not unduly burden federal retirees. His analysis of the 
nondiscrimmatian rule concentrated more on the  effects of the 
taxation-such as how the federal retirees were treated in 
comparison to other groups-rather than on the identity of the 
group receiving different treatment-such as whether state 
employees received a better tax break than federal emplayeea. 

"361 U S  376 (19601 
"419 U S 392 119631 
'-361 U S  a t  381-87 
"Dmis.  489 r S st 826 ,Srerens. J ,  dmentmg, 
' " 4 5 9  U S  392. 393-94 81963, 

st 827 'Stevens. J ,  disientingi I c~ tmg United Stsfee , County of 
Fresna. 429 US 462 11977,. Clty of Defrmt Y Murray Corp , 316 u s  469 119581) 
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D The Unanswered Questron of Retrooctmty 

As prev~ausly noted, the Supreme Court left open the 
question of whether other federal retirees may receive refunds In 
states that  have tax statutes with provisions similar to those 
found in the Michigan statute. If the Daurs decision I S  to he 
applied only to the parties in the case and to those whose actions 
accrued after the decision, the deemon would he applied 
prospectively and federal employees would receive refunds only 
for taxes paid after the Court announced i ts  decision in D a c ~ s .  If 
the D m ~ s  decision also were applied retroactively, federal 
employees would be entitled to refunds for taxes paid before the 
Court announced D a u ~ s ,  thereby requiring state treaaunes and 
budget offices to account for monies paid over numerous years. 

111 The Doctrine of Retroactivity 

The Supreme Court in D O O M  did not clearly address the 
TeKrOaCtiVe effect, or lack thereof, of its decision Therefore. state 
courts facing Daamrelated litigation have had to determine 
whether to appl) D a w  prospectively or retroactively Judicial 
decisions usually operate retroact~ely.51 The United States 
Supreme Court, however, has recognized the doctrine of prospec. 
tive application, or nonretroactiwty 62 To determine whether 
Daors should be applied retroactively, the courts generally rely on 
the three-pronged test announced by the United States Supreme 
Court in Chevron Od Co u Huson.S3 Although this test applies 
directly to federal courte, many state courts have adopted the 
Cheoron 011 test for use in resolving LSSUBS of State law.6' 

A The Chevron Anolysrs 

The Chevron Od test represents a synthesi8 of principles 
that  courts prevmusly had used in determining whether to apply 
a new rule of law prospectively The first prong of the test 

6 1 S e r  generally Lemon v Kurtiman 411 U S  192,1973,, Cipriano Y Cifi  of 
Hauma. 395 U S  701 119698 

"See. e # ,  Gresf N Ry Y Sunburst 011 & Rsfming Ca 287 U S  368 
(19321, Cipriano v Clf)  of Houma. 396 U S  701 119698 

:I404 U S  97 '1971r 
"See, D E  Sahonal Can Corp v Department of Revenue 749 P 2 d  1286 

(Wash ,, cerf denied. 466 C S 1040 119681. Firbf of McAleater Corp I Oklahama 
Tax Comm'n, 709 P 2d 1026 iOkla 19851. LaRoqm v State 683 P 2d 1059 (Monr 
1978). see also Amencan Truckers Ass'ns v Smith, 496 U S  167 11990: #holding 
that the detsrmlnafmn of whether a eonatiruiianal docman of the Supreme Covrt 
18 retroaetne 18 a matter of federal la- and that the C h e w o n  Oil test I J  what the 
COUIIL must use t o  detirmme rerroachntyi 
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demands that  the "decision to be epplled nonretroactwely must 
establish a new pnnclple of law, either by overruling clear past 
precedent on which litigants may have relied or by deciding an 
m u e  of first impression whose resolutmn was not clearly 
foreshadowed.JS The second prong of the test requms the  Court 
to "weigh the merits and dements in each caw by lookmg to the 
pnor history of the rule in questLon, Its purpose and effect, and 
whether retrospective operation will further or retard its 
operation."Se The third prong of the test obligates the Court to 
weigh "the ineqmty imposed by retroactive application "57 

The first prong of the test requires that  a case of first 
impression establish a new principle of law if the result was not 
clearly foreshadowed 68 In applylng this prong to taxing schemes 
after the Court announced D a m ,  two different positions emerge. 
Prior to  Dours, Michigan was not alone in  grantmg special tax 
exemptions to state and local government employees that  were 
not granted to federal employees.59 Dams arguably was a case of 

" C h e i r o n  Oil. 404 U S  a t  106 (cdabans omitted1 
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first ~rnpressmn on the issue of nondiscnminatory taxation of 
federal retirees because of the existence of these Statute6 
Therefore, because state provisions predated D O O M  and the courts 

La RE\ Srir  Axu 5 5  42 146, 47 44 1 #Reit Supp 1989, retirement benefits 
pmd under Loms~ana employee retirement system totally exempt from tarahon. 

iehle 19881 #length of e m m  sward 
personnel funded by any count) or 

5 290 081261 '1986r retirees 65 years of age or alder with ~ncomei  less than 
S28 000 can exclude up t o  S11 000 from taxation, if retree -ere younger than 66 
years of age. refmment m o m e  from mate or lmd  garernmenr for firefighters 
l a 7  enfarcement personnel, Or rarrectlona personnel exempt from taxatlo" MISS 

o for 6 1  Years Or 

m u m ~ l p a i  cOrporatlan of Maryland exempt from taxatlanl. mr s r A ~  

North Caralina teachers ~ e f m m e n t  syerem exempt from taxation8 S C G m  
STAT $ 5  105-1411bl813, ,141 r1985. #retirement benefits paid under Smrh 
Carolma lire UI la\\ enforcement retnement dy3IDm torally exempt from taxanan. 
retirement benefits pmd to federal retirees under a canrnbutory plan exempt up 
ta $40001, 0- STAT f ~ t  68 5 2358 , 1 9 6 8 ~  (retirement benefits pmd under 

t a y ~ t m . 8  erempr from taxanan. rerrement benefit8 
e n i c e  exempt up to  54000l. OR REI STAT 

Oregon government reflrement benefits exempt from 
benefits exempt only up to S6000i R I GEI L ~ u r  

58 36-1042 41-21-45 (1980, ,retirement benefits for state 
employees exempt fIom taxatianr S C Coor .4uY 55 12-7-43 
#Law Coop Jupp 1988, liefirement benefits paid under federa 
mllltsry retrremenr exempt up t o  S3000, retiremsnr benefits p 
Carolina Retmmenf  Syafemi and B South Carahna m ~ n i c i p a l ~ t y  or count? group 
rerlrement plan for po lmmen  and firemen farall) exempt), UPAH CODE A n  
5 49-1.606 81989 (retirement benefits paid under a 8y11em a 
refrement oNhe exempt from t ~ i s t i o n i  VA CODE 5 5 6  1-322 
rpenamna or retmemenf m o m s ~  t o  offkerr or employees of fhe  commonwealth ~ f i  
r u b d m x o n s ,  and I ~ J  agenemi erempi from taxafmn,,  W VA CODE 

svpp 1988, mreimemenr benefits pmd under the 
emenr system, Leaaherr ret~remenf i)dtem, and mxlitar) 

t o  $2000, rermement benefits paid under B police 
safely and death d m b l h f y  and retirement fundi 

exempt from taxafmn8, WJS STAT 5 71 03 
paymentr received from the employees 
Ydravkee court employeer rehrement w t  
of Milwaukee Caunry police oN~clcer's m n m q  and benefit fund af Mduaukee, 
firefighters annulty and benefit fvnd af Ydraukee, the public employee trust 
fund. and the Wmconsm alate reachers' reiiremenr sydfem exempt from raxafmn 



19921 DAVIS AND STATE TAX REFUNDS 139 

had not examined the specific msue of nondisenmmatory taxation 
of federal retirees before Daws, Daois apparently meets the first 
prong of the test. 

On the other hand, one could argue that the doctrine of 
intergovernmental tax immunity had it8 ongins in MeCulloeh in 
1819.60 In the more recent case8 af Phdlips Chemical Co D 
Dumas Independent School Dts tmt61  and Memphrs Bank & Trust 
Co. D .  G a m ~ , 6 ~  the Supreme Court struck down state statutes 
which i t  found disenmmated against the Umted States The 
taxstion schemes in Phcllips Chemtcal and MemphLs Bank & 
Trust gave the state governments an advantage over the federal 
government in raising money By analom. the tax a t  issue in 
D o u s  raised money for the State by taxing federal retiree8 a t  a 
higher rate than the rate for state retirees. Because the state had 
the doctrine of intergovernmental tan immunity and Lts history 
available for examination, the States were an notice that taxing 
schemes, such as the one in DOULS. were questionable Therefore, 
the decision in Dams was clearly foreshadowed 63 

The second prong of the test requires a court to examine the 
prior history, purpose, and effect of the new rule of law 64 The 
court then must determine whether retrospective operation of the 
new rule will adranee or impede the rule’s operation 61 The D a w  
decision announced the rule of equal treatment for state and 
federal employees’ retirement and pension taxes 66 Therefore, the 
question under the second prong of Cheoron 0~1 is whether the 
retroactive application of D a r k  would advance the policy of equal 
treatment for state and federal employees. The Supreme Court 
stated th13 equal treatment could be accomplished either by 
extending the tax exemption to retired federal employees or by 
elimmating the exemption far retired State and local government 
employees, but i t  left the choice of remedy for the Michigan courts 
to decide 57 

If courts apply D a i s  retroactively, each state would have to 
examine its taxing statutes to determine whether it discriminates 
against federal retirees and determine its liability, if any, for 
refunds In Virginia alone the estimate of the potential refunds 

‘‘Sri supra notes 26-30 and accompanying texr 
“361 US 376 119601 
“459 US 392 (1983, 
”’A pmpoeed ansrer t o  rhieh of these paimani 1s better wll  be diacured 

“Chroron Orl. 404 U S  ~t 106-07 
=*Id st  107 
“Duiis,  489 U S  at 817 
#-Id 

Ln Part VI See mfio texl accompanyng notes 406-14 
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due based on Daurs 18 approximately S440,000,000, excluswe of 
interest Many Stated have taken lepslative action t o  comply 
with Daws. thus preventing future discrimmation against federal 
retirees 69 If the focus of the second prong is t o  advance the policy 

"Harper L Yirglnis Dep'f of Taxation, 401 S E 2d 868, 873 IVa 19911 

iystem exempt from taxation, retirement benefits from a retirement system ather 
than anather state's exempt up IO $7600 far B single return and $10,000 for B 
p m i  rewin8 Mna STAT 5 290 08 119861 (repealed, (repeal effective far taxable 
years begrnning after December 31, 1986 federal State ,  and Imsl government 

CODE h x  B 21-29-307 (Law Coop 19908 

under fescheri reoiement system remored,. O m  STAT tit 63, B 2368D '\Test 

from taxalron up t o  $6000 w t h  an offset far retirees with B household income of 
$30000 or mme, R I G r r  L i x i  D 44 30-12 W e a t  Supp 19918 repealed 
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of the new rule, legislative changes have accomplished that  
objective to a certain degree Some states, however, have not 
modified their taxing statutes that  treat federal retirees dif- 
ferently than state and local government retirees.'O Therefore, the 
second prong arguably will be satisfied only by a requmment  for 
these states to pay refunds to the federal retirees. 

The third prong of the test requires the court to weigh the 
hardship OT injustice that  would occur by the retroactive 
application of the  new rule of law 71 This prong compels an 
examination af the particular facts for the state involved. State 
deci8ions considering this issue have reached different results on 
the requirement to refund past taxes paid on federal retirement.72 

In Dams, Justice Kennedy referred to Iowa-Des M o ~ n e s  Bonk 
L... Bennettv3 when stating that ,  to the extent Davis paid taxes 
under the invalid Michigan tax statute, Davis was entitled to a 

inconsintsnt portions of 5 5  36-10-32 and 41-21-45. insofar BQ they otherwise would 
purport to  exempt rebrement benefits from Rhade Island income tax. Q I ~  d s ~ ,  
Linnanr L Clark, 657 A 2d 480 IR I 198911. S C Code 5 12-7-436 [Law Coop 
Supp 1990) (retirement benefit8 paid under B federal or drste retirement plan 
exempt YP to  S30001. UI*H CODE A n  55 59-10-114 
19911 (retirement benefit8 pmd to retiree8 66 years u 

years of age exempt up t o  
chie Supp 1991) 'repealed) 

ecvrity or another 
nontaxable penson plan), W V A  CODE 58 11-21-1 
lrenrement benefits paid under any federal retire 

1990) lrstiremenf payments from fe 
system exempt from taxation, a b  are other specified pensions from the state and 
the rrty of Mdraukee1 

5 111 Bpplles exempt from faxatlan,, 

.OSea nuprn notes 59. 69. and accampanpng text 
- - C h a r o n  G d  404 U S  a t  107 
"See.  e i l ,  Pledmi Y Boinick 811 S w Z d  286 (Ark 19911 (tax levied by 

state d i e e n m n k e d  0; ground of source of payor campeniation to retirees end 
violated federal statute and conrtitutmnal doctnne a i  inrergavernmental tax 
~mmuni ty ,  finding of nolalion -,as retroactively applicable and refunds of 
~mproperly collected tax were awardedl, Swanson Y North Carolma. 407 S E 2d 
791 C 19911 lnsmg the C h e w a n  Ozi test. the court found that D a w  dld not 
a m l ~  refroaetweh because none of the three nronei of Chrsion 011 faiored .. . . "  
refraactivny. no refunds rere  due federal iet i reei i ,  Ragsdsle v Depsrtment of 
Revenue, 11 Or Tax 440 11990,, affd ampart, 823 P 2 d  971 lor 19921 luiing the 
Cheiion Od t e i i  the court found that  Dmia would be andled ~riilrectwelv on]\ .. . .  . ,  
because Doiis applied pmspectiviy,  the Oregon Statute was not conctitutionally 
deficient, and refunds w r e  not due under the state statutes t o  federal refnee&). 
Harper Y h r g m a  Dep't of Taxation, 410 S E 2d 629 W s  19911 (court 
reianeidered I ~ S  pre\mua decision holding that Daiis was prmpectiue because of 
the United Stater Supreme Court's remand 'm lrght of James B Beam Dmt~l lmg  
Co Y Georma". court deferminsd that  Beam Distillmi did not mcuire s different 
result from-the one that  reached m the prevmus de&nl For i more detaded 
dircuanon of these and other decisions, lee.  infro Part IV 

.'1284 U S  239 '1931, 
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refund." Arguably, by citing Bennett, the Court implied that the 
D a i s  decision should apply retroactively Bennett involved a tax 
on a national bank's stock a t  greater rates than those applied to 
the stock of competing domestic corporations 7 5  Although the tax 
itself was not disenminatory, the difference m the tax rates 
resulted from an administrative error by the county assessor, 
resulting in a lower rate assessed on the domestic corporations In 
holding that the national bank had a nght to equal treatment,'S 
the Supreme Court stated that "it LS well settled that a taxpayer 
who had been subjected to discrimmatory taxation through the 
favoring of others In violation of federal law, cannot be required 
himself to assume the burden of seeking an increase of the taxes 
which the others should hare paid "77 The Court then determined 
that its decision would apply retroactively, but It did not atate the 
remedy that the state should apply.78 

Although the different tax treatment ~n Bennett resulted in 
unequal taX treatment. the case differs from Dmis m several 
regards. First, a clencal error caused the different tax treatment in 
Bennett, rather than a nolation of a constitutional doctnne Second, 
the parties injured by the different treatment were only two banks 
located in one state In the D a w  aituatmn, the parties injured-that 
IS, those who paid taxes on federal retirement while state or local 
employees paid no or little taxes on their retirement incomes-live 
throughout the L'mted States m more than twenty state8 
Additionally, the number of potential parties involved IS enormous 
For example, in Virfima alone. the class-action suit tn Harper L 
Deportment of TaxatLon's includes about 200.000 affected retired 
mili taq senice members and federal avilians.80 Based on Bennett 
these factors may cut against applpng Dams retroactively 

B Chevron Oil's Progeny 

Since the Supreme Court decided Dacis, It has announced 
three significant decisions affecting the usage of the Cheiron Oil 
test 81 
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I Smlth.--In Ameman Truekrng Associations u .  Srnith,a2 
the Court applied Chewon Oil to determine that  no right to a 
refund existed If the decision establishing the tan's Invalidity 
overruled prior decisions and the cam's equities inured against 
finding such a right. In a plurality decision, the Court affirmed 
the decision of the Arkansas Supreme Court holding that  the 
ruling in  American Trucking Associations u Schemer83 applied 
prospectively only. 

In Schemer ,  the Supreme Court held that  two Pennsylvania 
tax statutes that  imposed annual lump sum taxes on the  
operation of trucks and truck-tractors on Pennsylvania highways 
violated the Commerce Clause of the United States Constitution 
The Court determined that  the statutes discriminated against 
out-of-state businesses by Imposing a tax that placed a heavier 
burden on them than it imposed on i n 4 a t e  businesses.8d The 
Court in Schemer remanded the case to the Pennsylvania 
Supreme Court without deciding whether its ruling applied 
retroactively 85 

In the aftermath of Schemer, the Supreme Court faced the 
retroactivity issue In SrnLth Smtth dealt with an Arkansas 
statute that  discnmmated against interstate commerce by 
impoaing a flat tax on out-of-state truckers through B greater per- 
mile cast than that paid by m-state truckers The challenge to the 
statute began Ln 1983, and the Arkansas Supreme Court ruled 
that  the statute was constitutional. After the Court decided 
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Schemer, it  vacated the Arkansas Supreme Court's decismn and 
remanded for further consideration in light of Schemer B6 On 
remand, the Arkansas Supreme Court held that the tax was 
unconstitutional, but denied refunds for the taxes paid because it 
did not apply Scheiner retroactively after using the Chewon Oil 
analysis 87 

The ease came back to the Supreme Court on the issue of 
retroactivity Justice O'Connor wrote in the plurality opinion that 
the "determination whether a constitutional decision of this Court 
is retroactw-that is, whether the decision applies to conduct or 
event that  occurred before the date of the decmon--is a matter of 
federal law. When questions of state law are s t  ISSUB, state courts 
generally have the authority to determine the retroactivity of 
t h e u  own decisions."a8 She further noted that  the only question 
presented in the caae was the federal question of whether the 
Arkansas Supreme Court correctly applied the Chewon 061 teat aB 

The plurality decision determined that  the Arkansas Supreme 
Court misapplied Checran Oil in certain respect8 and, therefore, 
Schemer applied to part of the taxation ~ S S U ~ S  under the 
Arkansas statute.90 This decision required a remand to the 
Arkansas Supreme Court to determine the appropnate relief ~n 
light of another Supreme Court decision, ~MeKeiesson Corp.  u 
D t ~ i s ~ o n  of Alcoholic Weueroges & Toboeco.91 

2. McKesson --In McKesson, the court held that a refund or 
other appropriate retrospective relief was required when a tax 
was invalidated under settled law. The Court specifically 
addressed the question of what remedy is available to a taxpayer 
when he or she challenges the constitutionality of a state tax 
McKesson Corporation, a wholesale liquor distributor, challenged 
a Florida liquor excise tax that  favored in-stete aver out-of-state 
products. A previous Supreme Court decision invalidated a 

(Snir th 496 U S  at 173 
Amencan Trueking .<as ns, Inc v Gray 746 S W 2d 357 (Ark 19838 
Smith 496 C S st 177 (citations omitted, 

"Id at 178 
at  179-83 Applying the Charon Oil test l o  determine the refroactint? 

of S c h e m e r ,  the Supreme Court found that  Schemer obmaualy met the firat prong 
of Chewon Or1 because LI establlehed B new p m c i p l e  of law and orerrulid 
portions of Aero Mayflower Transit Ca , Board of R R Comm'rr of Mant , 332 
U S  495 119471 and ~ t r  line of cases vpholdmg flat taxer The Caurr also found 
that the purpose of the Commerce Clause dld nor require retrosctiw BppliCstiOn 
of Schemer (Charon  Oz18 second prong) and that I f  the In\alidatmn of the 
Arkansas tax reqvired refunds, the atate i  treasury could be depleted resulting in 
B hsrah and oppressive burdm on Arkanssa taxpayers 

'l496 U S  16 1990, 

"Id at 178 
at  179-83 Applying the Charon Oil test l o  determine the refroactnW 

of S c h e m e r ,  the Supreme Court found that  Schemer obmaualy met the firat prong 
of Chewon Or1 because LI establlehed B new p m c i p l e  of law and orerrulid 
portions of Aero Mayflower Transit Ca , Board of R R Comm'rr of Mant , 332 
U S  495 119471 and ~ t r  line of cases vpholdmg flat taxer The Caurr also found 
that the purpose of the Commerce Clause dld nor require retrosctiw BppliCstiOn 
of Schemer (Charon  Oz18 second prong) and that I f  the In\alidatmn of the 
Arkansas tax reqvired refunds, the atate i  treasury could be depleted resulting in 
B harah and oppressive burdm on Arkanssa tarosveri 

'l496 U S  16 1990, 
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preferential liquor tax as violative of the Commerce C1au~e .g~  
Therefore, because it resembled the invalidated tax, the Florida 
legislature rewrote its statute by deleting references to "Florida- 
grown" citrus and replacing them with references to specific 
citrus, grape, and sugarcane products, common to Florida, that  
were used m alcoholic beverages produced there.33 

McKesaon Corporation paid the taxes due and then filed for 
a tax refund with the Florida Office of the Comptroller based an a 
claim that  the tax statute was unlawful.84 The Comptroller 
denied the petition, and McKesson filed m i t  in Florida State 
court, seeking declaratory and injunctive relief and a refund of 
the excess taxes paid resulting from the disfavored treatment of 
Its praducts.$s The trial court granted the requested rehef, except 
for the refund 98 

McKesson challenged the denial of the tax refund under 
state and federal law.97 The Florida Supreme Court, however, 
held that  the denial of retroactive relief "was proper in  light of 
the equitable considerations present in  the case "88 

The Supreme Court reversed the Florida Supreme Court's 
decision. The question before the Court was "whether prospective 
relief, by itself, exhausts the requirements of federal law ''99 The 
Court concluded that  prospective relief was insufficient by 
reasoning that  if B State only gwes B taxpayer a postpayment 
remedy to challenge the legality of a tax paid under duress, "the 
Due Process Clause of the Fourteenth Amendment obligates the 
State to provide meaningful backwardhaking relief to rectify m y  
unconstitutional deprivation."loQ 

The Court indicated that  the nature of the remedy fallowed 
from the nature of the n g h t  violated. For example, If the tax were 
beyond the state's power to impose, or if the taxpayer were 
absolutely immune from the t u ,  the State would have to refund 

#'Bacchus Irnporta. Lfd s Diaa. 466 U S  263 119841 IHawads liquor e x c m  
tar scheme allowed a tax preference for alcoholic beberages msnvfsctured from 
certain products grown m Hawaii  m t u t e  violated the Commerea Clause because 
I t  diacnmmafed againit interstate cornmeriel. 

"McKesson 496 L'S at  28 The Court deacnbod the changes BQ "only 
cosmetic ' Id at  46 

" Id  at  23-24 
" Id  st 24 
9'Id s t  25 
" Id  
"Diimmn of Alcoholic Bererages & Tobacco 1. MeKesson Carp, 524 So 2d 

1000. 1010 Wla 19681 
''McKersan, 466 E J at 31 
>"Id at  39 
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the tax unlawfully collected.101 On the other hand. If the tax were 
unlawful because, a6 In .?4cKesson, it preferred m.3tat.e products 
aver out-of-state products, the remedy would be to cure the 
diacrimmatory aspect of the tax.10z 

The Court also examined the reasons the Florida Supreme 
Court gave t o  deny retroactive relief The firit reason was that  
the state implemented the tax scheme in good.faith reliance on a 
presumptively valid s t a t ~ t e . 1 ~ 3  Although this reason reflected the 
state's concern for sound fiscal planning. the Court found that  a 
state's ability to impose v a r i o u ~  procedural requirements on the 
claimants would protect that  atate's interest.104 

The second reason was that  the Florida Supreme Court 
assumed that  McKesson passed on the cost of the tax to Lts 
customers and would received a windfall if given a refund The 
Court rejected the "pass.on" defense and reasoned that  the 
disadvantage in the marketplace was the ke) to the injury 
suffered Therefore, reimbursement of an) taxes would not 
constitute a "windfall "106 

Finally, the Court considered the State's assertion that the 
remedy should be limited because t o  do o t h e m s e  "would plainly 
cause serious economic and admmistratwe dislocation for the 
State"lD7 The court noted that state interests may affect "rhe 
contours of the relief' that state must pronde, but concluded that 
"the State's mterem in financial stability does not justify a refusal to 
proude rehef"1os Because the Court found that a state could protect 
itself by usmg the procedural methods the Court premously had 
desclibed,loS the Court remanded the case to permit the Florida 
courts to choose between the possible remedies 

' I d  at  14 
' I d  a t  41-45 The Court gave examplea of mefhads that i t a r e a  could use t o  

accamphsh thls For example B l tste could p m a d e  h i  statute that  tarpa)err 
a a u l d  rerewe refunds If they pay under protest or pronde come other f ~ m e l i  
notxre Of complaint 

' I d  ar 46 
' ~ M  at 46-49 
' - I d  a t  49-50 cmne Brief far Resoandenfa on Rearmmenr a i  20, 
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With the decisions in Smrth and McKesson, the Supreme 
Court clarified that the "Due Process Clause requires the states 
to grant meaningful retroactive relief when they compel taxpayers 
to pay taxes that are later found to be unconstitutional under 
settled constitutional pnnmples ''lL1 The Court then faced the 
msue of retroactivity again in James B Beam Distilling Co v 
Geargra."2 

3. James B Beam Distilling.-In James B. Beam Distilling 
(Beam Dts td l~ng) ,  the Supreme Court used a ''choice of law" 
Inquiry ~n holding that B previous deemon by the Court applied 
retroactively. Beam Distdlmg involved the challenge of a Georgta 
excise tax by a liquor manufacturer The Georgia excise tax 
applied a t  B higher rate to imported alcohol than i t  did to local 
alcoholic products113 and resembled the Hawaii statute declared 
unconstitutional by the Supreme Court in Bacchus Imports, Ltd 
u Dim 11( The taxpayer company sought a refund for taxes i t  had 
paid as an  out.of.state manufacturer for the three years pnor to 
the revision of the Georgta statute The State court held that the 
statute had been unconstitutional, but denied the refund request. 
The state court relied upon Chewon OLI in determining that 
Bocchus did not apply retroactively 115 The Georgta Supreme 
Court affirmed the trial court's ruling 116 

The decision in Beam Distilling reflected a diversity of views 
by the Court. Justice Souter, joined by Justice Stevens, wrote that 
Bocchus Imports applied r e t r o a c t i ~ e l y . ~ ~ '  Justice Souter explained 
that whether a new rule applied retroactively IS a question of 
choice of law.11a The first and usual choice 1s t o  apply a decision 
fully retroactively 119 The second c h a m  1s to apply a decision 
purely prospectively, under which B new rule applies neither to 
those who came before, nor to thoae actually invalved in, the 
particular law-making decision. The third choice 1s to apply a new 

Walter Hollerstem. Prelzmmor~ Reflections on XcKeamn and ATA T a  
NOTES JUI) 16 1990. a t  338 

"Ga CODE Ayh P 3-4-60 rMichie 19821 The statute Imposed m e x m e  tax 
on "dntilled i p r n t (  manufactured ovfslde the atate at  a rate double that m p o i e d  
~n locally produced alcoholic beveragea 

"'111 S Cf 2439 '19911 

'-'466 D S 263 ,1964, 
"'Beom Disfiilmg. 111 S Cf at 2442 
""id 
" ' I d  a i  2441 
>IBld at  2443 
-"in' 



148 MILITARY LAW REVZEW [Vol. 138 

rule to the c a ~ e  whose holding announced the rule, but not to the 
preceding cmes-that IS. application by selective prospettivity 120 

Justice Souter held that the choice of law inquiry in Becchus 
Imports required retroactivity because the opmmon "did not 
reserve the question on whether its holding should be applied to 
the parties before it."lZ1 He declded that because the Court ~n 
Bacchus Imports remanded the case only for consideration of a 
defense, the Court did not intend for the decision to apply 
prospectively lZ2 Therefore, the Georgm court erred ~n refusing to 
apply Bacchus Imports retroactively 12s The Court remanded the 
case for remedial action because no one cansldered remedial 
m u e s  below or argued them before the Court 124 

Justices White, Blackmun, and Sealia concurred In the 
judgment with separate apiniona. Justice White determined that 
under several different theories, the rule in Bacchus Imports 
applied retroactively.1zs He did not believe, however, that a new 
rule of law could always apply retroa~tively.~z6 Justice Blackmun 
wrote a concurring opimon in which Justices Marshall and Sealia 
joined Justice Blackmun wrote that retroactive application of 
"new decisional rulea does not thwart the principle of stare 
decisis," but instead, ''retroactivity combines with store d e e m s  to 
prevent us from altering the law each time the opportunity 
presents 1tself."'a7 Justice Sealia wrote a concurring opinion in 
which Justices Marshall and Blackmun joined. Justice Sealia 
found selective prmpecti\.ity and pure prospectmty beyond the 
Court's power because they are unconstnutianal-not because 
they are inequitable.128 

Justice OConnor wrote the dissenting opimon in which Chief 
Justice Rehnquist and Justice Kennedy joined Justice OConnor 
asserted that the rule in Cheuron 011 applied because Boechus 
Zmmrts announced B new rule 128 Using the Cheurm 0~1 analvam 

"'id at 2444 Justice Souter *rote that ' h e l y t n e  pruipectmty appears 
n e ~ e i  ta hare been endorsed ID the civil context. and that  Beon, Dirfilling 
presents the miue for decision I d  81 2445 

".id sf 2445 
' ? ? i d  
"'id at  2446-48 Jusoce Sauter I T O ~  'Thus.  the ~luedrmn 1s rhefher ~t II 
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Justice O'Connar found that "Boechus [Zmportsl easily meets the 
first cntenon"l30 because it established a new rule of law by 
rejecting arguments accepted in previous Supreme Court dem- 
sions 131 Using the "equitable analysis of Chewon Oil," Justice 
O'Connor found that ,  to require Georgia to refund an estimated 
$30,000,000 in  refunds based on the retroactive application of 
Boechus Imports "is the height of unfairness."'32 

c. ConclusLon 

After the Court's decisions in Smith,  McKesson, and Beam 
Dsstdlmg, the queation of whether a state can deny retroactive 
relief to those who paid unconstitutionally discnrnnmtory taxes 
has provoked tremendous controversy in  Daois.related litigation 
As previously indicated,lag these courts have decided the lasue in  
several "arylng ways. 

IV. States React to the Dacis Decision 

After the Supreme Court announced its decision in Dauis, 
those states with statutes simdar to the Michigan statute134 
struck down in Doucs faced the following two choices: (1) revise 
the offending statutes; or (2) take the position that  the Statutes 
did not fall within the Daws proscription. Many States did revise 
the statutes,l35 but some did not Although efforts by the 
states to change their tax laws prevented future litigation, these 
same states often faced litigation over the  earlier versions of 
these statutes 

The fallowing two common issues occurred in litigation 
spawned by the Supreme Court's decision in Daws (1) Did the 
statute violate the standard established in Deois?; and (2) Should 
the taxpayers who had paid taxes under such a statute receive a 
refund? State court8 used a variety of approaches to decide these 

-'"id at 2413 loconnor. J .  dmsentmg, 
-'LSrr, eg , State Board of Equalization of Cal , Young'r Market C o ,  299 

LT S 69 (19361 Justice OCannor wrote bluntl) that the rule m Bacchua lmpuiis 
regarding the Commerce Clause "came aut af the blue" Beam D i s l ~ l l m g ,  111 S 
Ct "l 7 d i 5  . . _. . .__ 

lg*Beam Dmtilling. 111 S Cf st 2465 Georgrs estimated It6 total potential 
liahihty 81 $30 000,000, hssed on Beom Dulilling and sf leasf tuo other identical 
refund actions pending m the Georgla couifs 

L".Ser a u p m  note 72 and ~ ~ e o m p a n y ~ n g  text 

'"See s u p m  note 69 
" 8 S ~ r .  e g ,  Keu STAT A Y V  3 74-4923/bl 81985,. see d s o  supicl note 19 

l=-Sa. supra note 59 
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issues These decisions fall into the following four categories. i l l  
predeam Distillrng state decisions; 121 postBeom Distdling state 
decisions; (3)  exhaustion of state remedies decisions and 141 
miscellaneous state decisions. 

A Pre-Beam Distilling State Decmons 

The pre-Beam Dmtdling decisions relied upon the Chewon 
Oil analysis to determine whether Dao~s  applied retroactively 
State courts arrived at  different results using the Charon  0~1 
test Financial liability of a state for potential refunds played a 
prominent role in the third prong of the analysis 

1. Bass -In Bass u South Carolzna,13' the South Carolina 
Supreme Court reviewed a case Initiated by federal retirees based 
on D O L L S  for refunds of income taxes paid from 1986 through 
1988 The tnal  court found the plaintiffs entitled to refunds 
pursuant to a South Carolina refund statute Both parties 
appealed. and the South Carolina Supreme Court reviewed the 
following issues 11) Whether Doois applied prospectively 80 as to 
deny the refunds, and (2) whether the enactment of section 
12-41-445 of the South Carolina Code barred the refunds 

The court agreed with the State that  the Cheoron 011 test 
constituted the proper test to apply to evaluate if Davis operated 
retroactively or prospectively.141 After reviewing other state c m e s  
facine a similar oue~tion.14Z the court Droceeded to ~ D D I Y  Charon  .. . 

:"395 S E Z d  171 I S C  19908 
-"The South Carolina statute under attack was S C C o o i  SS 12-1-436ta 

,dr le 'Supp 19851 The statute granred retired federal emplajeei a $3000 
exempflon for retlremenf L ~ C O ~ P  from South Carolina income tax r h i l e  retired 

employees m e w e d  a rota1 erempr~an of t h e n  retirement m o m e  from South 
Carolina mcome tax 

.*gBrss.  895 S E 2d at 112 The statute S C C a m  ANY P 12-41-440 

Boss 395 S E Zd a t  172 
Id 
These cases Included Amencan Trucking Aca'na, Ini I, Gray 746 S K 2d 

377 Ark 1988) whether  t o  apply the United State. Supreme Court opplmon ~n 
Amencan Trucking Ass ns Inc Y Schemer. 483 C S 266 (1987, retroipecbvel) or 
proapeel~velyi. James B Beam Distilling Co v State 382 S E 2d 96 G s  19898 

I I ~ ~ U I P  once found vneonstltvtlonal would be 
nf B fax refund) and Hackman s Director ai  
1 S K 2 d  7 7  tMo 19891 'whether Daria applled 
The Georgla Supreme Court o p m m  that denied 

g pmpect i re l i ,  and KBI relied npon by rhe Soufh 
Carollns Supreme Court waa m e r r e d  and remanded ~n James B Bemm D 
Co v Georgla 111 S Cf 2439 11991) The Cnited States Supreme Court demed 
ce~rmrsri  in Director of Rerenue of Yissavri v Hackman. 493 U S  1019 ,1990 
The \Imioun Supreme Court had found that  the Missouri refund atarute requred 
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Oii's first prong. Finding that  Davis held far the first time that  
the dactnne of intergovernmental tax Immunity applied to the 
retirement income of a federal retired employee and that  no 
federal retirees in South Carolina protested the payment of these 
taxes, the court determined that  the first prong of Cheoron 011 
was met.1'3 

In looking a t  the second prong of Chevron OLI,  the court 
found that  once South Carolina was made "aware of the 
unconstitutionality of the differential tax treatment between 
federal and state retirees, the legislature rectified the defeets."144 
Thus, the second Chewon Ocl prong was met 

The court then turned to the third prong of Charon Od, by 
weighing the equities The court stated. 

If Davis 16 applied retroactively, the State faces liability 
for approximately $200,000,000 00 in refunds for taxes 
it collected In good faith under an unchallenged and 
presumptively valid statute South Carolina would have 
to refund this sum for taxes already received which It 
has aiready spent for public purposes, many of these 
benefits have already been received by federal retirees 
residing ~n South Carolina The refund of such an 
exorbitant amount would impose a   eve re financial 
burden on the State and its citizens as well as endanger 
the finanaal integrity of the State.146 

After finding that  the State satisfied the third prong of Cheoron 
Oil, the court announced that  it would not apply Daois 
retroactively and no refund would be required. The court did not 
rely on state law to deny the plaintiffs claims.lde The Court 
reversed the tnal  court's order that  had granted the refunds for 
taxes collected from 1985 through 1988 

a refund, i t  did not addreas whether D a i s  applied retraapeclwel) or 
p'olpectlusly 

"'Bass. 396 S E 2d at  174 
"'Id 
'--Id 

'"The South Carolina Supreme Court decided Bars on July 31, 1990 On 
June 28 1991 the United Srater Snareme Court -anted certmran ~n the case 
and \mated the judgment The ease UBI remanded t o  the Supreme Court of South 
Carolina far further consideration in light of the derriion m James B Beam 
Di~til l ing Co v Georgls. 111 S Ct 2439 11991, Bass \ South Carolma, 111 S 
Ct  2861 !I9911 
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The Supreme Court granted certiorari in Bass and remanded 
the cane in light of the decision in Beam Distilling 148 On remand, 
the South Carolina Supreme Court announced that it affirmed the 
first Boss decision based "pnmanly an the adequate and 
independent state ground that the federal retirees are pro- 
cedurally barred from recovery because they failed to proceed 
under the applicable state statute "149 The correct statutes 
permitted an inlured taxpayer to file within thirty days after 
payment for recovery of taxes paid under prote~t.16O The court 
found the statute used by the federal retirees inapplicable to 
contesting an alleged erroneous collection of income taxes 151 

The court also held that Beam Distilling did not require the 
retroactive application of Dau~s . l j2  The court found that the Court 
in Dau~s  did not apply the rule retroactively and that the case did 
not present the retroactivity mue to the Court because Michigan 
conceded that refunds were due Davis if the Court found the 
statute unconstitutianal.lj3 Based on these factors, the court then 
could rely upon the Cheuron Od analysis, as It had done in Its 
previous Bass decision 154 

2. Harper -In Harper i. Virginm Deportment of Tasatron.16j 
the Virginia Supreme Court examined the Virginia income tax 
scheme's6 in a case brought by retired federal employees, each 
who received either civil S B ~ Y L C B  retirement benefits or  military 
retired pay The plaintiffs sought refunds of Virginia State income 
taxes paid for tax years 1985 through 1988 The trial court 
determined that D a i s  applied prospectively and denied refunds 
to the taxpayers.157 

The Virpma Supreme Court determined that the principal 
issue wa8 whether Doors applied prospectively The court 

"'see supra note 147 
'#Easa Y South Carolma, 414 3 E 2d 110, 111 I S  C 19923 nee ~ u p r a  note 

146 and accem~laniins text  .~ 
' $ O S  C CODE Avx S 12-41-210 (1976, 'taxpayer m n ~ r  pa) the tax under 

protest) id 5 12-47-220 ~raxpayer paying taxes under protest ma) file an amon 
far recovery a t  any time uilhin 30 dabs after making payment8 

:611d B 12-47-440 ,taxpayer has three )ears t o  seek refund of lax 
erroneously. mproperly or dlegally a.aessed, collecred, or otheruiie paid 

162Boss. 414 S E 2 d  a t  115 
L'31d st 114 
"'Id sf 114-16 
"401 S E 2d 866 ,\-a 1991 

-:%The p lmnf l f f i  challenged the ~ o n i h t u t m n ~ l ~ t y  of VA CODE 
5 58 1-322(C>13 lSupp 19881 That section had granted a imall exemprim far 
cerfam federal refneea. rhde  totally exemphng the rel~rement of ~ m f e  employee% 

" . H w p e r ,  401 S E 2d at 670 
Xt,d 
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relied on Amencon Trucking Assocutions v. Smcth'sg in  deciding 
that  it had to use federal law to determine If Daais applied 
proapectively The court then applied the Chevron Od test to the 
Dams decision 

In evaluating the first Cheuron Oil prong, the court found 
that  twenty-three other states had Statutes similar to the 
Michigan statute in Dams and taxpayers had not previously 
protested when paying the tax required by the Virgmia statute 
Therefore, Doom "established a new rule of law by deciding an 
isme of first impressmn whose resolution was not clearly 
foreshadowed"'e0 and thus satisfied the first prong of Cheoron 
OL1 

In evaluating the second Checron 011 prong, the court 
examined whether the intergovernmental tax immunity doctrine 
would be retarded or furthered by the retroactive application of 
D a o ~ s  The couit found the Virpnia taxing scheme proper until 
the new rule announced in Dnus and that  the Virginia legislature 
corrected the statute once it was aware of the law's deficiencies. 
Therefore, the purpose of the doctrine already had been served 
and, therefore, did not require the retroactive application of 
DOLLS 161 This satisfied the second prong of Chevron Ocl. 

In evaluating the third Cheoron Oil prong, the court weighed 
the equities of applying Davis retroactively. One of the important 
equities it considered was the financial stability of the state 
Because the record m this case revealed that the retroactive 
application of Davis could result in "a potential tax refund 
liability, inclusive of interest, of approximately $440,000,000"~~~ 
at  a time when the state already had serious financial problems. 
the court found that  the equities satisfied the third prong of 
Chewon Ozl. '53 

The court alao considered the plaintiffs' c l a m  that  Virpnia 
State law allowed them a refund.16' The court determined that  
because Doom applied prospectively, the pre-Daa~s taxes were not 
erroneous or Improper within the meaning of the Virginia refund 
statutes.16s The court rejected the final argument of the plaintiffs 
that. even If Davis applied prospectively, a refund of the 1988 
taxes was required The court found that  even though those taxea 

-B''id 
'"'id 
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were not assessed and often not paid until after the Court 
announced D a w s ,  the taxable year had ended almost three 
months before the decision in D a m  and the taxpayers' liabilities 
were fixed a t  the end of the taxable year.166 

Consequently, the Virginia Supreme Court affirmed the trial 
court's judgment. The Supreme Court of the United States. 
however, granted certiorari and vacated the judgment of the 
Virginia Supreme Court on June 28, 1991.167 The Supreme Court 
remanded the case to the Virgima Supreme Court for further 
consideration in light of the decision in James B Beam Distdiing 
Co. c Georgia 168 

On November 8, 1991, the Virginia Supreme Court an- 
nounced Its decision on the remand The court 
reaffirmed Its previous decision denying the tax refund After 
examining Beam Distiilrng, the court distinguished that case by 
stating that the Supreme Court had not ruled that Dams applied 
retroactively to the litigants in the case. Rather, the Court did not 
consider the issue because Michigan already had conceded that a 
refund was due Davis If the Court found that the tax statute was 
unconstitutional Because the court decided that D a m  did not 
decide the issue of retroactivLty. It reasoned that It still could use 
Cheuron Obi to determine the retroactivity issue in the present 
ca8e."o 

3. Bohn.-In Bohn v .  Waddeli,171 the Arizona Tax Court 
reviened a case in which the taxpayers claimed that they were 
entitled to full refunds of taxes paid on their federal and military 
retirement pensions The court prevmusly had heard the case and 
decided that the Arizona statute a t  L S S U B ~ ~ ~  violated federal law 
and the doctrine of intergovernmental tax immunity therebr 
requiring a remedy of a refund of the excess taxes paid by the 
plaintiffs 173 The court applied the Charon  Od analysis and 
found a clear break with prevmusly established precedent, but It 

H W p e r ,  
1-1807 P2d 1 , A m  Tax 19911 
l"'zAnn RE\ STAT 8 43.1022 lSupp 1985, The bralute exempted Arlrona 

state retirement a w r e r n ~  from taxanon Federal refmment benefitr reeelred no 
exmnptmn except for B 62600 exernptian for ClVd jerv1re reflremenf lniame 

I'?Bohn % Waddell. 790 P 2d 772 IAnz Tax 19901 
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did not find any q u s t i c e  or inequlty Ln granting these partial 
refunds 174 

The court, however, decided to grant the plaintiffs' motion 
for reconsideration based on the United States Supreme Court's 
opinions Ln McKessan Corp U. Florida D I L L S L O ~  of Alcohol & 
Tobacca,'76 American Truekmg Associations 1. Smith.176 Ashlond 
0~1, Inc L. Caryl,"' and National Mines Corp U. Cory1 17s The 
plaintiffs argued that these decisions supported the premise that 
they were entitled to a full refund of the taxes paid on their 
federal pensions. 

The court denied the requested relief of full refunds, stating 
that the Supreme Court lecisions did not support such relief and 
tha t  federal law required a court to weigh the effect of the 
retroactive application of the invalidation of a law on constitu- 
tional grounds li9 The court relied on Chevron Ocl again in 
determining If the remedy already granted was proper.180 The 
court further found tha t  to "hold that the Taxpayers are entitled 
to the full refund they demand would be to create a retroactive 
tax benefit,"lel which was beyond the power of the court and 
which would "have B devastating effect on state finances."162 The 
only injury the plaintiffs had suffered, according to the court, was 
the e x e s 8  tax paid, there by justifnng the remedy of the partial 
refund of the difference between what they paid and what they 
would have paid 183 

4. Pledger -In Pledger L. Bosniek,'B' the Arkansas Supreme 
Court rewewed a class action brought by Arkansas residents who 
had retired from employment with various federal agencie8, the 
United States Armed Forces, and other states' agencies and 
pohtical subdivmons The plaintiffs challenged the Arkansas 
scheme, which provided a full exemption from state income tax 
for retired state civil 8ervice employees and exempted only the 
first S6000 of all other retirees' retirement incomes 186 
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The court affirmed the lower court's holding that the 
Arkansas income tax laws violated the principles of Intergovern- 
mental tax immunity and the Public Salary Tax Act The court 
then examined the issue of the retroactive application of Davis 
based on the Cheiron Oil test le i  The court found that Dams did 
not establish a new principle of law because "the Doctrine of 
Intergovernmental Tax Immunity has been applied for dec- 
ades "186 The court found that the retroactive application of Darrs 
would advance this doctrine for the members of the class 
action.'89 Finally, the court found that either the state or the 
tanpayer.plamtiffs would suffer financially, whether Daors ap- 
plied retroactively or not. Therefore, ''since one of two inequitable 
results must occur. we are required to apply the ruling 
retroactwely."'go Accordingly, Cheoran Oil required the retroac- 
tive application of Dams, and the plamtiffs were entitled to a 
refund of taxes collected on them retirement income Since 1985 181 

5. Conclostan.-The dispute in these case8 over the retroac- 
tive application of D a u s  focused on the following two issues (11 
Was the decision in Davis clearly foreshadowed?, and (21 Did the 
equties in the case owrcome the need to apply Dmis retroac- 
tively? The courts split over whether previous Supreme Court 
decisions indicated that the intergovernmental tax immunity 
doctrine would invalidate B taxmg scheme such BE the one in 
Doois. Most courts which ruled that the decision was not clearly 
foreshadowed relied heavily upon the fact that  many states had 

" B P f a d p ? ,  811 S 2d at  268 285 For the text  of S 111 of the Public 
Salary Tax Act, nee supra note 16 

Sl 292 
"Plrdper, 811 S I Y 2 d  at  252 

-"Id 
BJ Id  at  293 

.--The rrate filed B pet>fion of certmran 51th r h s  United Srstez Supreme 
Court on September 3.  1991 The following two queifians *ere presented hi. rho 
sfare for  ~ D ~ I P K  ' 1  'Does the doctrine a i  intergarernmental rax ~mmumr? and 4 
U S  C 3 111 prohibit a sfare from taxing pmsmm of milirsry retirees and r e r i ~ e e i  
from employment uifh ofher states and therr p ~ l i t i c s l  suhdiwnons irhile 
eXemmne from r a x a t m  the oens~one of ~ f s  o ~ n  retired e m ~ l o v e e s ~ '  and ' 2  .~ . .  
'Musf rhis Court's decision in Dan6  s Michigan Department of Treasury 489 
D s 803 19891 be apphed rerraaet~vely f a  grant refundc of ~ncome  r a m  paid on 
retirement income hv federal ~ e i i r e e i  and retirees from e m ~ l ~ ~ m e n f  uifh other 
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enacted similar statutes that  had not been challenged since they 
originally were enacted by the lepslature 

Many courts that  found the decision in D a m  to be clearly 
foreshadowed used the third Chewon 011 prong to apply Daois 
prospectively, basing their decision8 on the equities of each case. 
The "equity" on which the courts primarily relied was the 
financial burden upon the state if i t  were forced to provide 
refunds to taxpayers for the years of overpayments on their taxes. 
The courts that  used Chevron 011 before a remand from the 
Supreme Court still used that financial aspect of the equity 
analysis when affirming the previous decisions denying refunds 

B Post-Beam Distilling State Decisions 
The postdeam Dwtdlmg decisions relied upon that case to 

determine whether Daws applied retroactively Some state courts 
found Beam Dmtdlmg added little to resolving the issue and 
turned to the Chewon OtJ analysis. Others found that Beam 
Distdling did not require the retroactive application of Dauis.192 

I Swanson -In Swanson D North Caroline,183 the North 
Carolina Supreme Court reviewed the tax refund suit brought by 
federal retirees and federal military personnel challenging the 
North Carolina income t a r  seheme.19' The lower court had 
determined that some relief was due the plaintiffs because of the 
different treatment between federal pensions and state pensions 
and ordered refunds for the plaintiffs.196 

The North Carohna Supreme Court initially addressed the 
issue of whether the Daors rule applied retroactively, noting that 
If It did not, the plaintiffs would not be entitled to refunds 196 The 
court then turned to a Cheuron Od analysis of Dauis. The court 
pointed to the decisions in Harper u V~rgrnia Deportment of 

and Bass L. South Carol~na'*e as guidance in 
evaluating whether Doom applied retroactively and noted that in 

'"'See ~ u p r o  notea 137-70 and areompansng text (diaeussmn of the onglnal 
deemions of the South Carolina and Virpma Supreme Courts and the decmons 
after the remand from the United States Supreme Court 'm hghr of James B 
Beam Dmfdllng Co v Georgia") 

"407 S E I d  791 IN C 19911 
" N C  GEU STAT $ 5  10i- l411b,I l3~ & 114, 135-9 ISvpp 19881 Sorrh 

Carolina retired employees' p e n b ~ o n ~  were exempt from state income taxes. while 
federal retired employee3 were exempt only on the firsf $4000 a i  their pen8mn1 

lS6Swanson 407 S E 2d at  793 
"'Id 
".401 S E  2d 868 (Va 1991) 
l*'395 S E  2d 171 IS C 1990 
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"fact situations very similar to the facts of this case the highest 
courts of Virginia and South Carolina held that Douis should not 
be applied retroactively ''199 The court also noted the decision in 
Swonsan L. P o t ~ r s , z o o  in which the Fourth Circuit Court of 
Appeals had dismissed a class action suit against Helen Powera, 
the Secretary of the North Carolina Department of Revenue 201 
The suit had sought to make Powers personally liable for the 
amount the plaintiffs had overpaid m taxes because she enforced 
collection of those taxes under the state revenue code 202 The 
Court of Appeals dismissed the case an the ground that Powers 
reasonably could not have foreseen the decision In Daws and was 
immune from SUIT.  

Using these cases and its own examination of the Doiis 
circumstances, the court found that Daws was a case of first 
impression that was not clearly foreshadowed. The court stated, 
"If the decision of Dams had been clearly foreshadowed we do not 
believe so many states would have adopted such plans."203 The 
court also found that because the IegAature had amended the 
offending statute, It would not ad\ance the purpose of the 
intergovernmental tax immunity doctrine t o  apply D a m  retroac- 
tively 204 Finally, the court determined that It "can take pdicml 
notice of the fact that  this State 1s in dire financial straits"2o6 and 
that to grant the refunds the plaintiffs requested would "cost the 
State approximately $140,000,000.00 ' ' 206  

After determining that Cheoron 0~1 did not require the 
retroactive application of Dams, the court scrutinized the 
plaintiffs' argument that the decisions in James B Beom 
Distdling Co. v. Georgia207 and American Trucking Associations L 
Smith208 requned the retroactive application of Daws 209 The 
court distinguished the present case from Beom Distilling by 
finding that the Court in DOLLS did not pass on the question of 
retroactivity 210 Therefore. Beam Disti l l~ng did not require Douis 

nnmn 407 S E Zd at 754 
F Zd 965 '4th Cir 1951 ,  esr l  d r n i r d  112 S Cr 871 81592 

n n m  i o ;  5 E 2d et  791 

. "  
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to apply retroactively.211 Because the court held that Davis did not 
apply retroactively, it did not consider what remedies would be 
available to the plaintiffs if Dacrs were held to have retroactive 
application 212 The court then reversed and remanded the case to 
the lower court for the entry of a judgment dismissing the mt10n.913 

2. Sheehy -In Sheehy u Montana Deportment o/Reuenue,214 
the Montana Supreme Court evaluated the appeal of retired 
federal employees ehallengmg the Montana tax statute governing 
the taxation of pensions and requesting refunds for taxes paid 
pursuant to that  statute.2lj The parties had stipulated at  trial 
that  the tax scheme was invalid in light of Dauis, and the lower 
court adopted this stipulation. The lower court used Chewon 011 
to conclude that  Dours applied prospectively and denied the 
refunds for tax year8 1983 through 1988 z16 

The Montana Supreme Court affirmed the lower court's 
decision. The court found that  under the principles of retroactivity 
in James B. Beam Dcstdlmg Co b .  Georg~a217 and Chevron 011 
that  Daurs did not apply retroactively. In examining Beam 
Dmtrllmg, the  court noted that  the United States Supreme Court 
had granted certiorari in two cases in  which retired federal 
employees in South Carolina and Virginia sought refunds under 
circumstances similar to those in the case before it218 and then 
vacated the state court decisions and remanded the cmes for 
further consideration in light of Beam DmtilJmng.21s The Montana 

" I d  
' - ' Id  a t  796 
" ' I d  This case made I ~ S  way back to  the North Carolma Supreme Court 

after the remand The plaintiff8 petitioned for a reheanng on the IJ IY~ that  the 
lower court only dealt with the claims under the United States Canrtitutron and 
did not address clsima alleged under the North Carolina Constitution The North 
Carolina Supreme Court found that the h e r  court  had pmased on all clams, but 
included B brief discusion of ieiuea rased under the Korth Carolma C o n i t ~ f u f m  
The court then reaffirmed Its pnor npmmon and again remanded the ease t o  the 
lower court for the entry af P judgment dismissing the action Swanran Y Sor th  
Carolma. 410 S E 2d 490 rK C 19911 

" ' I d  This case made I ~ S  way back to  the North Carolma Supreme Court 
after the remand The plaintiff8 petitioned for a reheanng on the IJ IY~ that  the 
lower court only dealt with the claims under the United States Canrtitutron and 
did not address clsima alleged under the North Carolina Constitution The North 
Carolina Supreme Court found that the h e r  court  had pmased on all clams, but 
included B brief discusion of ieiuea rased under the Korth Carolma C o n i t ~ f u f m  
The court then reaffirmed Its pnor npmmon and again remanded the ease t o  the 
lower court for the entry af P judgment dismissing the action Swanran Y Sor th  
Carolma. 410 S E 2d 490 rK C 19911 

'-'820 P 2d 1257 IMant 19911 
"'The statute ~n qveslion was Yarr CODE AKK S 16-30-111~2Wc~ (1987) 

Mosr CODE h s  5 19-3-106 totally exempted 3tate retirement benefits from 
alate and local taxation. but M o m  CODE Avh 15-30-111 allawsd on11 a 33600 
exemption for federal retirement benefits 

"aShrrhy 820 P 2d at 1258 The Sheehy ~pmman refers to LaRoque Y State 
683 P 2d 106s (Monf 1978r, Xhxh  IS the opplnron ~n rh lch  the Montana Supreme 
Court adomted the Chewon 011 a n a l i m  

?l11 S Ct 2439 11991r 
'-'See supm notes 137-70 ldmuasmg Bas6 v South Caralms and Harper v 

'-'Bais Y South Carolina. 111 S Ct 2881 11991r Harper Y V~rglnm Depr 
Virginia Dep't of T a x a t m  

of Taxation 111 S Cf 2683 (19911 
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Supreme Court asserted, "The fact that  the Supreme Court 
remanded Bass and Harper rather than simply reversing them 
indicates the Court's uncertainty as to whether [ I  Beom 
[D~stillrngl apphes to the issue of Dews's and 
concluded that Beam Distillrng did not apply 221 

The court also determined that D a o ~ s  itself was not 
authority for application of its rule retroactively because I t  did 
not decide the issue of retroactivity and prevented the doctrine of 
stare deciam from applyi11g.22~ Because the court found that Davis 
and Beam Distillmg did not eatablish a rule of retroactivity, the 
court turned to the Cheuron Od analysis. 

In applnng the first prong of Cheuron 0~1, the court found 
that D a i s  established a new legal principle not clearly fore- 
shadowed because D a m  required three extensions of pnor law223 
In applying the second prong of Cheuron 061, the court found that 
awarding refunds based on the retroactive application of Dabis 
would not promote the doctrine of intergovernmental tax 
immunity224 In applying the third prong of Cheuron Oil, the 
court found that because States used such tax plans for about fifty 
years pnor to D a ~ i s .  providing refunds to federal retirees when 
such refunds would come a t  the expense of all Yontana taxpayers 
would be inequitable 225 The court, therefore, held that the lower 
court did not err ~n ruling that the plaintiffs were not entitled to 
tax refunds for the years 1983 through 1988.226 

3 Duffy -In Duffy L Wetrler,ZZT the Appellate Division of 
the New York Supreme Court examined an appeal challenging the 
constitutionality of the New York tax law taxing federal retirees' 

l l L S h i e h y ,  820 P 2 d  ~f 1259 
I d  
I d  
I d  at  1260-62 The court discused what II considered to be there 'three 

exrensmns of p m r  la*  " The 6r.l  e x t e n s m  occurred a h m  the Daiis court 
concluded that C L V ~  sewlee reurement benefits were deferred cornpenemon based 
nn p m r  years of e e r ~ l c e  and rhs m d n l d u a h  salary, therefore, 11 fell wrrhm the 
category of c o m p e n s a f m  for i e r x m i  rendered a8 an amoer 07 empla)ee of the 
r n i l e d  States The Michigan Court of Appeals had treated Daris 81 an annuitant 
instead of an employee and found that 4 Lr S C B 111 did not apply to  Davis The 
second ex fenam occurred when the Supreme Court esrablished a connection 
between the doctrine of mtsrgavernmental tsx immunity and the prolemon 
sgmnrt dmermmatory t s x ~ t m n  of Individuals under 4 U S  C 8 111 The third 

Court uaed the 'aignifirant difference 
P of the classlficatmna' standard ~n a 

22eld at 1262 
2SEId 
22aId ar 1262-63 The plamtrffe filed a p e f l r l ~ n  for certiorari on March 9. 

A*.679 6 Y S 2d 614 IN Y App Dii 1992, 
1992 
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pensions228 The trial court had held the challenged statute 
unconstitutional and enjoined state and local financial officers 
from refusing to grant the plaintiffs refunds far taxes paid on 
federal pension benefits from 1986 through 1988.22g 

The Appellate Division explored the ~ S S U ~  of whether Davis 
applied retroactively pursuant to the decision in  James B. Beam 
Distillmg Co L. Georgio.2so The lower court had held that  it need 
not determine the retroactivity msue relying upon New Yorks tax 
laws to find that ,  because the plaintiffs had overpaid their taxes, 
they were due refunds.231 The appellate court disagreed and 
determined that  Beam DLstrlling provided three ways to resolve 
the choice of law problem-full retroactivity, the purely prospec- 
tive method of overruling, and modified or selective prospec- 
tiwty232 In concluding that  Beam DLstillrng did not overrule 
Cheoron 011, the court reasoned that  Beam Distillrng we.8 a very 
narrow deciamn which removed "the doctrine of modified or 
selective praspectivity from this area af preeedent."2ss 

Mer t h s  conclusion, the cour t  turned to a Cheuron Oil 
analysis of Dauis and the inStant case. The court found that Dabis 
established B new pnnciple of law not clearly foreshadowed and that 
retroactive application of Douis would not retard or further the 
doctnne of intergovernmental tax immunity 234 The court decided 
that "the equities welghed in the State's favor because the State 
should not be reqmred to refund an estimated 544,000,000, 
particularly in today's parlous fiscal circumstances, when neither the 
State nor the plaintiffs could reasonably have anticipated the 
invalidation of a longstanding tax provlsion"236 The Appellate 
Division held that Chewon 011 mandated a prospective application 
of the D a m  rule and deleted the provismns of the lower court's 
order that awarded refunds and similar relief to the plaintiffs.236 

4. Rimhart.-In S~rernore u Rtnehart,237 the Court of  Civil 
Appeals of Alabama reviewed a decision af the Montgomery 

*"The court examined S Y  T U  L.&h D 6121cr13ar (YeKmney 19871, which 
exempted from income tar the first SZO.000 in pen~ian  incame received by retirees 
who attained the age af 59 112 years, but totally exempted rhe peniiona of retired 
stale and locsl nmernmsnt rmdovees . ,  

'*'Duffy I Wetrler. 5 5 5  N Y S Z d  543 I h Y  Sup C t  19901 
'polll S Ct 2439 (19911 
2aLDuf/y 5b5 S Y S 2d sf 547-648 

1391d a i  690 
""Id at  691 
*"Id 
'9'Id 
'a-Sn 2900290, 1992 WL 18487 [Ala Cir App Feb 7, 19921 

a 8 z ~ ~ i f ~ .  579 h Y s 2d at  688.689 
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County Circuit Court regarding the mcome tax treatment of 
federal noncivil service and military retirement and surv~vor 
benefit8 238 The trial court held that the Alabama income tax 
statutes as applied to the retirement and survivor benefits of 
military and other federal nonciv~l service retirees violated the 
intergovernmental tax immunity doctrine and the Public Salary 
Tax Act The t n a l  court also ordered refunds for the 
plaintiffs 2u 

The Court of Civd Appeals examined three msues on appeal 
The first issue was whether the Alabama incame tax scheme 
covering military retirees violated the doctrine of mtergovernmen- 
tal tax Immumty2" The court found no distinction between 
retired state employees and retired military employees and 
upheld the tnal court's ruling including military retirees in the 
group discriminated against by the Alabama tax Statutes 242 The 
second issue was whether the class action certification was 
proper The court found that a class action in a tax refund caae 
was appropriate.243 The third issue was whether the ruling 
invalidating the tax scheme applied prospectively only The 
defendants argued that Charon  0~1 required the prospective 
application of the ruling In turning to James B Beom D~s td l ing  
Co 0 .  G e o i g ~ o 2 ~ ~  to decide the question, the court stated. "The 
decision in Beam iDistrilmg1 essentially limited the pomible 
application af the criteria ~n Chevron Oil and now prohibits a 
prospective application in this case due to the Court's decision in 
D a o i ~ ' ' ~ ~ ~  The court found that because the Supreme Court 
applied the rule of law announced in D e o ~ s  retroactively and 
Beam Distiiling referred to and cited D ~ L L S  as having been 

?"Id at '2-3 The case X B P  a class action mcluding all recipients of 
mllltary or ofher federal n o n - c u ~ l  s e m i e  retirement or IU~VIVOI benefits r h o  
have paid or are subject to payment of, i fare m o m e  r a ~  on ruch benefits‘ The 
Commlsnoner of the State Department of Revenue dld not challenge the 
appl~catmn of rhe doelrme t o  any group wthin the class except far the militari 
retlreel 

I ' I ld  The Cornm~ssmer  had argued that military retirement *.a% nor true 
retimmenr because ~t r a d  not deferred compensation but rather W ~ C  current 
compenrafmn' for reduced m s ~ e b  The court found that the federal statute3 that 
determined retirement far the military aervicei indicated that 'those persons ere 
rebred' ~n the same senre se non-mdltary retrees 

>.aid at  '3 
?"I11 8 cr 2439 ,19911 
?':Rmihoif, 1992 W L  15487 at  ' 5  
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applied retroactively, then the taxpayers in the instant case were 
entitled to refunds as ordered by the t n a l  

C Exhaustion of State Remedies D e c ~ s i o n s  

The decisions in this subpart primarily invoke state refund 
Statutes to determine how the rule of DOOLS applies to the facts 
and circumstances in each case These eases appear to use the 
procedural techniques suggested in McKessan Carp. c. Dmsron  of 
Alcohalx  Beoerages & Tobacco247 as a way of fashioning a remedy 
for unconstitutionally collected taxes 

1 Hackman-One of the first c a ~ e s  in this area 
was Hackman u D r e c t a i  of Reuenue, State of Missouri 248 

The Missouri Supreme Court reviewed the elaims of taxpayers 
who sought refunds of state income taxes paid on federal military 
retirement benefits. The court held that under the rule m 
Dauis, the Missouri income tax scheme violated the principles 
of intergovernmental tax immunity.2'9 The court then turned to 
m examination of whether the taxpayers should receive 
refunds. 

The defendant argued that Cheoron Od mandated the 
prospective application of Dams and would thereby deny refunds 
to the taxpayer-plaintiffs.z5n The court, however, determined that 
it must decide if state law mandated a refund of taxes paid prior 
to Devrs because If state law required a refund, it would not have 
to reach the issue of retroactive or prospective application.zs1 In 
its analysis, the court examined the statutes providing taxpayers 
with a mechanism for a refund and found that Missouri law 
required a claim based on an overpayment and the filing within 
three years of the filing of the return or two years of the payment 

"# Id  
?"See B Z P ' P ' ~  n o t e  104 and accompan)mg text 
"'771 S WPd 77 (Mo 1968r 
a'iId a i  79-SO various statwe8 provided far exemptions far state pvbhr 

ret~remenf benefits from ~ncome  r a x a t m  See, e f ,  hlo REV STAT 5 70 736 
,19561 lpensions for officers and employees of political rubdii.uiansr, id 15 86 190. 
86 353, 6 6  493, 87 365 (penmom of polics and fire department employeel:. id 
5 159 587 (pensons of farmer teachers and school employeesi Another section 
exempted $7500 ~n retiremeni banefits for a single return and S10,OOO for B lomt 
remrn from any penman for purpmer of L ~ E O ~ B  faxaimn Id 206 80111(T)(ni No 
e x e m p t m  exmted for benefit. r e c e m d  under non-state refmment plans 

lsoHiickrnain, 771 S K Z d  at SO 
" I I d  
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of the taxzs2 Addtionally, the applicable tax refund statute did 
not require a payment under protest as a condition of filing a claim 
for a refund 253 "Overpajment" included taxes illegally collected 
under Missoun case law; therefore, the statute applied in this 
ease 254 "Wle hold that by its adoption of Section 143.801, the State 
of Missouri has consented to a refund of any overpayment, erroneous 
payment or illegal payment of income taxU.''2~~ 

The court held that If the plaintiffs met the procedural re- 
quirements of ths tax statute, they were entitled to a refund 2 5 5  In 
other words, the court did not have to reach the m u e  of the retro- 
active application of Dauu The court remanded the case because the 
record did not show when the plamtiffs filed their 1985 tax 
r e tu rn~ .26~  

2. Hamacher.-In another M~lssouri case, the Missom Supreme 
Court scrutinized a claim by taxpayers who paid state income taxes 
on federal military benefits who filed claims for refunds. In 
Hornacher L Director of Reaenue, State of M~ssouri ,z~B the court held 
that for the purposes of taxpayer filing requirements, a return will 
be deemed to have been filed on the last day for filing tax returns as 
pralided by statute 259 In Hamocher, the taxpayer had filed B 1985 
Missoun tax return on April 4, 1986, but they did not file for a 
refund for the 1985 tax year until April 14, 1989 260 The Director 
argued that the taxpayer filed a clam more than three years after 
the date the return was recened in the Director's of ice  

The court reviewed that applicable tax refund statute2cz and 
found that the terms of the statute should have the same 

._ . ... .. -. . .. 
came from apprognater 

+"3id-5 143 801 119863 
l"Haikrnan, 771 S W2d at 80.81 
"6jd a i  81, see s u p i o  note 282 8explanatmn of Yo Rri STAT 6 143 801, 
Z"Hurkmun. 771 S W Pd at 60-81 
Z"Id The State petitioned the United States Supreme Court for r e v ~ e i  

after the M m o u r ~  Supreme Court  held that refunds %ere due t h e  plsmtiffs The 
Vnmted States Supreme Court demsd the petifion Mo 7, Hackman 493 L- S 1019 
i l ssar  

3s1779 S W 2 d  595 (Ma 1989, 
"'Id at 567 
i'oId at 666 
?Lljd 

z ~ ' Y o  RE\, STAT 5 143 801 1 11966, prowdes, in part 
A claim for credlt or refund for overpayment of any tax imposed bv 
sections 113 011 t o  143 996 shall be filed by tho taxpayer within 
three years from the time the return was filed or two wsri from the 
time the tax waa paid uhichever af such periods expires the later,  
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meaning a8 the terms used in  the federal income tax statutes. 
Therefore, the due date for filing the return started the running 
of the statute of hmitations penod for a claim of refund, even 
though a return might have been received before that  date Ln the 
Director's office.263 

3 Winstead.-In Winstead v M a r ~ , ~ ~ 4  the Chancery Court of 
the First Judicial District, Hinds County, Mississippi, examined 
the Missmsippi income tax statute and found that  it violated the 
Public Salary Tau Act265 and the intergovernmental tax immumty 
doctrine when the federal government provided the pay or 
Compensation The court next looked at  the msue of whether its 
holding had prospective or retrospective application The defend- 
ants argued that  D a m  applied prospectively only because of the 
Cheuron 011 t e ~ t . 2 6 ~  The court found that  state law provided an 
adequate remedy without resorting to the federal remedy because, 
under Anericon Trucking Assoeratmns u .  Srnith,ze? federal law 
required that  the relief under state law be consistent with federal 
due process principles.268 

In determining the plaintiffs' entitlements to refunds, the 
court noted that  the applicable Mississippi statute provided that  a 
refund claim had to be made within three years from the due date 
of the return.26s When the plaintiffs fiied far relief, the Statute 
prowded for a refund.2'0 After the plaintiffs filed for relief, the  
Mississippi legislature changed the Statute to deprive taxpayers 

by the taxpayer wlthln snch penod 
26JHornochrr, 779 S W 2d at 667 
'"No 91-1400. 1991 STS 42-43 LEXlS IKa 141.552 Feb 6 ,  1991) 
'''See supra note 16 
161Winslsad, 1991 ST6 42-43 LEXlS 
18'495 U S  157 11990) 
'"Wmrteod 1591 STN 42-43. LEXS 
"sMrss CODE h - h .  5 27-7-313 (Supp 1589, prondes, in part 
In the esse of m y  overpayment of any fax, mferest or penalty lened 
or pronded for m article 1 of this chapter 01 in this article whether 
by reason af excem,e wxfhholdmg, m o r  an the part of the taxpayer, 
ermne~ua asseaament of tu, or afherw>be. the excess shsll be 
reiundad to the taxpayer 
S o  refund shall be granted under fhls a m c l e  nr under the P ~ O Y I S L O ~ I  
of article 1 of this chapter Y~IDQS a claim for name 13 made within 
three (31 years from the date the return IS due 
' -"Id 
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of the ngh t  to a refundz7> The court concluded that "the 
amendment of the refund statute dunng the pendency of this 
action and post Dams does not accord wlth basx due process 
requirements." thereby entitling the plaintiffs to a refund aa 
pronded by atate law.272 

4 Xutbrown-In Su tbroun  L. Munn,2'3 the Oregon Su- 
preme Court reviewed the taxpayers' clams for refunds based 
upon B challenge to the Oregon income tax atatute under the rule 
In Daus.27G The plaintiff8 contested the differential treatment of 
federal retirement benefits a8 a failure of the defendants to follow 
Dams and, therefore, actionable as a violation of their civil 
rights 275 The Oregon Tar Court did not reach the merits of the 
case because i t  dismissed the complaint on the basis that  the 
plaintiffs did not exhaust their administrative remedies 276 

The Oregon Supreme Court exammed the m u e  of the 
Oregon Tax Court's jurisdiction and found that eases generally 
reached that Court an appeal from decmons of the Department of 
Revenue because the Oregon statute provides that appeals of 
actmns of tax assessment and collection go through that 

"'hlras CODE A n  8 27-7-313 'Supp 1990, prmided. ~n pertinent pari 
Sothing in this section shall be conitrued as authormng a refund of 
faxes for c l a m s  p u r s u m  to the Umted State. Supreme Court 
decision of Doiis L .MzchLgan Drpoilmrnl of Treasury,  109 S C t  
1600 11989r These taxes were not morrectlg and'ar erraneoual? 
collected 81 c~niemplaied bv t h x  chapter 
In the event B r o u t  a i  final pnadlrfmn determlnei the aboia 
p m i e m  t o  he void for any r e a m ,  it ii hereby declared the intent a i  
the Lsghlarure that affected taxpayers shall be alloisied a credrt 
~ g a m s t  future mnme tax h a h r h t y  8 8  oppossd fa a fax refund 
l'lWmsiead 1991 STN 42-43 LEXIS 
"9811 P 2 d  131 Or 1991> 
"'ORE R E V  STAT p 316 680'18'~ '13878 Bowmed the taxation of federal 

refmment benefit8 If pronded that  the 'max~mum amount excludable from 
fsxahle m o m e  under fhl i  paragraph from such pennons or a n n u ~ t m  shall be ~n 
the  amount of 65,000 ' with s dollar for-dollar offset for m i  "household ~naome" 
amount received of $30.000 or more Thii resulted in the largest deducthle 
amount of federal retirement income being $5000 and no deductible amount if the  
rota1 of the retiree8 household income exceeded S35.000 Oregon public employee 
ref~rees uere treated dlfierentl) under the Pubhe Employees Refrrement Act of 
1953 codifled a t  ORE REI STAT 4 s  237001-237315 '1953r The Act enemDted 
these r e tmment  benefits from all ifsre, county, and mvnrc~psl faxes 

?'The plaintiffs relied upon 12 U S  C 6 1383 1988, which prawdea. in 
? - - -  

Ever) person who under c o l o r  of m y  state I S ~  iubieers, or esuses 
t o  be auhiected any citizen of rhe United States or ather person 
w t h m  the p m d e f m n  thereof t o  the deprivation af any right. 
pnv~legea or immunities secured by the conititufmn and law8 shall 
he llsble to the party lwured I" an action sf law.  ini t  ~n equity. or 
other proper proceeding for redreis 
?-a.\'ufbraurr 811 P 2 d  at  133 
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Department.2" Because the Oregon Tax Court has exclusive 
jurisdxtion of all questions of law and fact arising under the tax 
laws of Oregon,278 the court had authority to dismiss the 
plaintiffs' complaint for failure to comply with the Statutory 
requirements 

The plaintiffs, however, contended that  the tax court erred 
in  dismissing the complaint for three reasam They first argued 
that  reqmnng them to exhaust their administrative remedies 
pursuant to the Oregon statute was 'Inappropriate in cases 
brought under 42 U S C .  section 1983 because states may not 
erect procedural barrier8 to vindication of rights under that  
federal s t a t ~ t e . ' ' ~ ~ ~  The appellate court found this general 
proposition of law inapplicable to the instant case because the 
general rule that section 1983 actions may be brought in state 
court without exhausting state admmmstrative remedies does not 
apply to cases in which the alleged actionable behavior of the 
defendant implicates the state's method of assessing and 

The plaintiffs next argued that  requiring them to exhaust 
t h e n  administrative remedies was inappropriate because those 
remedies would be inadequate.281 The appellate court examined 
the reasons glven for the alleged inadequacies of the remedies 
and held that  none of the plaintiffs' allegations created a basis for 

eallectlng t a x a  280 

 ORE REV STAT 5 305 2 7 6 ~ 4 )  ,1989, pravrdea 
Except BJ provided ~n ORS 118 360 and 305 410 no person shall 
appeal t o  the Oregon Tax Court or other court on any matter a n n n g  
vnder the ~evenue  and t a x  laws adminisrered by the Department of 
Revenue unlede the person firsf exhaust. rhe adminiitratlie remedies 
pronded before the Department and the dlrecfor of the Department 
of Revenue 
''[ORE REI S r i r  5 305410 (1989, provides ~n pertinent part 
'11 Svblect o n h  t o  rhe I ) ~ O V L I I D ~ S  of ORS 305 446 relatine t o  iudirial _ .  
revleu by thesupreme- Court and t o  suhsertmn ( 2 ,  of fhls L B C I ~ ~ ,  
that tax coum shall be the sola. e ~ e l u d m  and final ludlclal aufhonty 
for the haanne and determination of ell o ~ e s t m n s  of l a w  and fact 

13) Except ab permitted vnder sectinn 2 amended Article VI1 Oregon 
Constifufmn, this section and ORS 305 446. no pereon shall contest. 

*'Old ar 137-40 The eovrt relied pnmardy upon the decision in Fair 
Xrseriment ~n Real Estate Aea'n v McNary, 454 U S  100 '1931' rh ich  invalved 
a 42 U S  C 5 1983 action brought b) pmpeny ownera and others agamt certain 
Mmsoun tax aiisssment off~ciale  m federal district court The mnjmity opmmon 
held that the p r i m p l e a  of ~ a m n y  prevented a federal e o ~ r t  from entertalnlng rhls 
iype of scfmn challeneng the valldlfg of B state tax system .Uc.h'nr).. 464 L! J at  
116 
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excusmg them from the requred exhaustion of then administra- 
tive remedies 282 

The plaintiffs finally argued that  they were excused from 
exhausting t h e n  admmstrative remedies because none of the 
objectives forwarded by the doctrine of exhaustion of admimstra- 
tive remedies would be served by applyng the doctrine in  this 
case 28s The appellate Court disagreed, stating "If Taxpayers 
exhaust their admimstrative remedies and, in the process, obtain 
the relief under the Oregon personal income tax laws they seek, 
the need for this section 1983 litigation vanishes. That LS 
sufficient reason to require exhaustion "284 

Therefore. the Oregon Supreme Court held that  the Oregon 
Tax Court correctly interpreted the Oregon Statute reqmring the 
exhaustion of administrative remedies and affirmed that court's 
decision 286 After thia decision. the plaintiffs filed a petition for 
wnt  of certiorari with the United States Supreme Court, 
asserting that  the Oregon Supreme Court's decision conflicted 
with pnor  United States Supreme Court decisions and that  the 
state remedy they were required to exhaust was inadequate 286 

The United States Supreme Court denied the petition and let 
stand the Oregon Supreme Court's decision requiring the 
plaintiffs to exhaust t h e n  state admimatrative remedies 287 

5 Hogan.-In Hogan V .  Musolf.288 the Wiseonsm Supreme 
Court reviewed B case brought by federal retirees, claiming 

"?The plsmtiff8 argued tha t  the D s p r t m e n t  did not have the iurisdicrion 
to  enfertsm ~n a c t m  brought vnder 42 L'S C 8 1983 The court rqemed f h x  by 
'8)ing tha t  although the Department CPDOOI award damages under 42 U S C  
g 1983, the Department can award all the relief 10 which the plaintiffs claimed 
they %ere entitled under m appmpnate interpretation of the Oregon tax w t e m  
If the plaintiffs obtained tha t  relief need far any further ds im rovld  arise The 
plamtlffs a r p e d  rhaf the Department could not declare a taxmg scheme 
nncunst~fubonnsl The L O Y T ~  found that under Oregon case law Oregon 
a d m m r l r a t w e  ~ g e n c l e s  h a w  the power t o  declare stamtee and rules 
unconat~tut~anal The p l a m t m  argved tha t  the Department lacked the authorit) 
to  award them punitire damages sought in canneetion with the deefmn 1983 
actmn The c o w t  found tha t  punitive damages X O T ~  not yet relevant beesuse the 
plaintiffb had not )et suffered a harm that reqvrred relief under l i e l i o n  1963 The 
plamtlffs a r p e d  tha t  the defendanti had demonstrated a p'edispoaltion 10 
disallow their ~Ia imi .  making exhauirion a futile gesture The court rev leu id  the 
a c t m a  alleged t a  illvsfrale predlaposrtran and found them m m l )  to be part  of 
the adminirtrative process in pur8u~lng B fax case 811 P 2 d  at  140.42 

def id at  142 
sf 142-43 8fnotnOfe omitted) 

?"Id at 143 
1'8Nurbrown I hlunn, 611 P 2d 131 (Or I. pefilian for cer t  filed V S Sept 

*"Nutbrown Y M u m  811 P 2 d  131 ;Or 19911, c w t  denied,  112 J Ct  867 
16 1991 ( N o  91-457) 

819921 
'LL471 b 1V 2d 216 1V11 1991 
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refunds for taxee paid pursuant to B scheme s m i l a r  to the one 
declared unconstitutional in Daws.  As in Nutbrown, the plaintiffs 
alleged a violation of t h e n  civil rights. The Wisconsin Supreme 
Court examined four ~ S E U ~ B  on appeal. focusing on the issue of 
whether the plaintiffs were required to exhaust their state 
administrative remedies before filing a section 1983 action in 
state court. 

The court agreed with the plaintiffs that  a cause of action 
existed for violations of the Public Salary Tax A ~ t . ~ 8 3  The court 
examined previous cases in the area and concluded that  the 
defendant had not shown that  Congress spee~fieally foreclosed a 
remedy by providing an enforcement mechanism far protecting 
rights under the Public Salary Tax Act.zso 

The court considered whether federal law permitted the 
state to require the plaintiffs to exhaust state remedies in  tax 
matters.zg1 After reviewing the leading United States Supreme 
Court decisions in  this area,zS2 the court concluded that  m the 
area of State tax matters, federal law permits Wisconsin to 
require the plaintiffs to exhaust state tax remedies If those 
remedies are "plain, adequate, and complete."zs3 

The court then scrutinized WiiconBin's adminiatratwe reme- 
dies to determine if they were "plain, adequate, and complete '' 
The court reasoned that  because Wisconsin provided an orderly 
procedure for reviewing claims for tax refunds through the 
Department of Revenue, the Tar  Appeals Commission, and the 
court system, Wisconsin's administrative remedies met the 
standard 204 The court rejected the plaintiffs' argument that, 
because the state remedies could not grant the same relief a8 B 

section 1983 action, the state remedies were inadequate 285 The 
court concluded that  the plaintiffs would have the opportunity to 
obtain relief through the Wisconsin system, and if the alleged 
violations of their rights were not remedied, the plaintiffs then 
could assert the section 1983 aeti0n.~86 

As the final m8ue. the court reviewed whether Wisconsin law 
required plaintiffs challenging the administration of state taxing 

""Id ~t 219 
*#Old 
2111d -, ?IQ.?? ._ _. _.. _" 

ss*Fax Aiseanment I" Real Estate Asr'n L, McNary, 464 US 100 m811, 
Patsy Y Florida Bd af Regents. 487 U S  496 (1982) Felder Y Casey, 487 U S  
131 (1988, 

1 ' 8 H o ~ a n .  471 N W Zd at  223 
>O41d st 224 
'"Id at 223-24 
"'Id a t  224 
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statutes to exhaust available state administrative remedies before 
initiating a section 1983 action in State court 297 The court noted 
that the Wisconsin Statutes reflected "the lepslature's intent that  
persons who wish to contest the administration of the Wmonsin 
tax statutes m m t  first pursue relief through available admin- 
istrative remedies ''298 After reviewing ca8es and the statutes, the 
court reasoned, "On the basis of the policy reasons discussed 
above and the lepslature's expresied intent to have the 
Commission initially review contested tax matters, we conclude 
that plaintiffs who challenge the administration of the state's 
taxing atatutes must exhaust their administrative remedies 
before commencing their see 1983 claims in the courts of this 
state ',299 

Therefore, the court determined that the plaintiffs had 
adequate administrative remedies available through the state 
system that must be exhauated before commencing a section 1983 
action in state court.300 The plaintiffs filed a petmon far writ of 
certiorari to the Umted States Supreme Court after this decision, 
but the Supreme Court denied the petition 301 

6 Kuhn -In Kuhn o Deportment of Rerenus of Colorado,302 
the Colorado Supreme Court reviewed an action brought by 
military retirees challenflng the constitutionality of the Colorado 
income tan statute which exempted $2000 of mihtar) retirement 
benefits for retirees younger than fiftyfire but exempted S20.000 
of retirement benefits for State and private retirees younger than 
fifty-five303 Because the plaintiffs had not complied with the 

orhernse  praiided ~n avbs 15 and ,9 and SL 71  30841 and 
71 77'ii'bi, refund8 may be made if the elaim therefor IS filed within 
4 rears of rhe unexfended date under this rectian on which the tax 
return UBJ due 
16 Ever,, ds im far refund or credit af income or surtaxes ahall be 
filed vlih the department of revenue 
?"Hapon, 4 7 1  S W Zd a t  224-25 
" ' Id  at 2 2 6  
p1 I d  at 226-26 

Hagan Y Muiolf 471 N W 2d 216 ,\YE 1991 c w t  d m u d  1992 \YL 2963 
'L 5 Jan 13, 1992 ( N o  91-3808 

.j2817 P 2 d  101 # C o l a  19918 
"'Colorados rax~nq acheme, a i  i t  existed 81 the time the case % a i  imtmted 

prornded state and p m a b  r e f w e e d  under the age of 66 B 320 000 m o m e  !ax 
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admmmstratwe procedures for requesting a tax refund, the court 
reviewed whether the lower Court had subject-matter jurisdiction 
to hear the esse 304 

After reviewing the applicable state statute305 and case 
law,306 the court found that B party challengmg the constitu- 
tionality of a statute does not have to exhaust administrative 
remedies provided in the statute before seeking a judicial 
remedy.307 The court also noted that requiring the plaintiffs to 
wait SIX months or until the denial of their claims would be futile 
because the Department of Revenue already had stated publicly 
its position that i t  would not rule on any c l ams  filed until a court 
decided the isme 308 

The court then turned t o  an examination of whether the 
Colorado scheme was unconstitutional and, if so, whether the 
state awed refunds to the plaintiffs. The defendant argued that 
the statute did not discriminate, and even if i t  did, it was justified 
by the differences between military retirement pay and other 
types of retirement benefits.309 The court concluded that military 
retirement pay was a pension and that the Colorado statute 
discriminated between taxpayers based on the Source of their 
incomes 310 Because the state wa8 discriminating, the court 
evaluated whether the difference8 between military pensions and 
other retirement benefits justified this discrim1nation.3~1 The 
defendant argued that the differences that justified discrimma- 
tmn were that  military retirement was not a pension and that 
military retirees were statistically different from other retirees 

exemptlan far retirement benefita coLv REV STAT 8 39-zz.i04(41(n isupp 
1988: This exemption 8180 was applied t o  federal nonmilitary retirement benefits 
h different exemption applied to federal military benefits, hoxever. and under 
C o x  REI STAT E 39-22.10414118) 1Supp 1968r. military retirees could aubfract 
onlv B m a x i m ~ m  of 52000 from taxable income 

‘“Kuhn, 517 P Zd s t  104 
’ ‘ 5Ca~o REV STAT E 39-21-108 U a ,  1Supp 19621 pra\ idei  that a taxpa~er  

firif must file B ( I s m  for B refund and then must welt 111 months before a swt 
far that refund can be brought 

“(iFied Sehmid Appliance & Telensmn Co Y City & County of Den\er. 811 
P 2d 31 iCala 19911. Hamiltan Y City & County af Denver, 490 P Zd 1289 C o l a  
1971) 

‘L’Kuhn. 817 P 2d e t  104 
popId 
PoBld a t  107 The Stare characterized military retirement pay s i  current 

pay at reduced compensation far prim s i r n ~ e s ,  rarher than BQ a pension It  a l m  
a i m r e d  that the statute dmnmmated  bared on the type of meome, not the 
mnrce The oaurt rewefed there arguments after n o m g .  “Mhtary retmmenf pay 
must be \ l e w d  realistically SP compenistmn for past, not present ~ ~ ~ Y L C C I  ’ 817 
P 2 d  at 105 

‘“id 
91’Id  ar 108-09 
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under fiftyfive years of age."* The court already had rejected the 
first "d~fference," and tt also rejected the second one. which was 
based pnmanly on the idea that militaly retirees were in a better 
socioeconomic parition than other retirees under the age of fifty 
five 313 

After finding that the Colorado statute wa8 uneanstmtional.s14 
the court examined the plaintiffs' claims for refunds of all taxes 
collected under the statute The defendant argued that Cheuron Oil 
mandated the prospective application of the decmon.3lj The 
plaintiffs argued that because the State statutes required a refund, 
the Chewon Od analyas wa8 unnecessary 3'6 The c o r n  found that 
"[tlhe plain reading, and only reasonable Interpretation, of sections 
39.22-1201 and 39-21.108 is that the General haembly intended to 
refund any tax illegally collected under Section 39-22-104(4)(g) to the 
affected taxpayed'317 Therefore, the court affirmed the lower 
court's ruling regardmg the unconstitutionality of the Colorado tax 
Statute and the nght to refunds for the taxpayer~.316 

7 Ragsdale -In Rogsdole 0. Oregon Department of Reoenre,319 
the Oregon Supreme Court rewewed the Oregon Tax Court's 
decision denHng the plantiffs clam for tax refunds paid on her 
federal retmment income The parties agreed that the Oregon 
income tax scheme impemssibly discriminated against federal 
retirees under the d e  of Dours.32Q Therefore, the court examined 
Oregon's refund Statues and relief available to the taxpayer. 

The plaintiff claimed she was entitled to refunds for tax 
years 1970 through 1988 because Dabis applied retroactively 9s1 
The court agreed with the defendant that  the applicable Oregon 

I d  at 108 
id at 108.09 
Id at lo9 

upon final judgment of a court, that the tax p"d b) any taxpayer IS in excesc of 
the amount due or has been ~ l l e p l l y  or erroneously collected. then the execullve 
d m c f o r  ahall SIYD a refund to the t a x p a w  

"I.Kuhn E l i  P 2 d  81 110 
"l ' ld  The State filed B petlimn for ant of certiorari t o  t h e  United Stater 

Supreme Cauri K u h n v  ColoradoDept afRerenue, 511 P 2 d  101 lColo ~ ,pe i i l ion  
for m i l  f i l e d ,  U S  Dec 13 1991 A" 91-9801 The petman was d i m m e d  by 
agreement af the p s m e i  after the decision ~n Barker > Kames, 112 S C t  1619 
'1992 

523 P 2 d  971 # O r  19928 
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statutes created a remedy consistent with federal due process, but 
it disagreed with the defendant over the application of the 
statutes to the taxpayer's claims.s22 The court found that  the 
Oregon Legmlature "required the Department of Revenue t o  
refund only taxes that  were collected and paid, and that  became 
due, in  or after the year in  which the action resulting in the 
invalidation of the exemption limitation for federal retirement 
payments Ln [Oregon Rewsed Statutes sections1 316.680(1)(c) and 
(d) (1987) was instituted "323 Therefore, the court permitted 
refunds only far tax years 1988 and forward.324 

8. Fonger.-In Fonger v .  Michtsgon Department of Treos. 
ury,325 the  Michigan Court of Appeals considered the question of 
what was the appropriate remedy for federal retirees who had 
paid taxes under the unconstitutional Michigan tax statute. The 
Michigan Tax Tribunal had ruled that  the plaintiff was entitled to 
a refund of taxes limited by the four-year Gtatute of limitations in 
the Michigan Income Tax Act3z6 I t  did not determine the 
retroactivity of Dams based an the reasoning that  the United 
States Supreme Court had stated in  other opinions that  remedial 
issues were purely questions of state law.sz7 

The Michigan Court of Appeals first examined whether 
Daois applied retroactively, notwithstandmg the tax tribunal's 
determination The court asserted that  even though the State had 
conceded a refund was due if the statute were found uncanstitu- 
tianal, the United States Supreme Court nevertheless remanded 

azzrd ~t 973.77 The Oregon dtafutes applicable t o  the case were ORE REV 
STAT $ 5  305.765 to 305 785 ORE REV STAT 5 306 765 provides that  when a 
court of last m a r t  holds a tax law mvalid, and no other s ta tute  authorma a 
refund thereof of taxes collected p u r ~ ~ a n l  t o  that law a l l  faxed collected and pmd 
m 01 after the y m  in which the action attaelung the validity af that  law ahall be 
refvnded ORE REV STAT 5 305 780 pmnden that  nothrng m ~ e c f i o n ~  305-770 t o  
3% 785 aufhonied the refund of any tax pmd and collected under an mvahdated 
l a l  when the tax was due and payable m any year prim to the year ~n whxh 
action was taken Lo aeek invalidstion of the Isw In this ca98 because no ather 
statute authorized refunds for taxes calleifsd p u r ~ u a n f  ta an mvahdatsd law, 
ORE REV STAT 5 306.765 applied Became the plamt~ff had sought B tax refund 
for taxei asaenied for 1388 b) filing her refund claim m 1989 she was entitled t o  
a rpfund for that  year and any years aubsequent t o  1988 Her refund elaimi for 
years p m r  t a  1988, however. were barred by the atatuteb 

'*'Ragedale. 823 P 2d sf 373 
"*The court stated m footnote 2 of Ita opinion that. because of ~ t s  

interpretation of O m  REV STAT 5 305 765 as mqmnng a refund for the 1988 tax 
year once It determined the Oregon ineame tar statute was mualid, a decision by 
the emn tha t  Daiis dld not ~ p p l y  re~raacfwely would not change that resvlt The 
Court vied this footnote to explain why II did not have to decide the federal 
retroactivity quemon Id a t  914 

'"No 130234. 1932 WL 11891 IYich Ct App Feb 4, 1392: 
J161390 Yv'L 36842 IMxh Tax Tribunal June 11. 19901 
'Z.Id 
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Dmis for "consideration of a separate remedy issue. thereby 
necessarily Implying that the decision was to be given retroactive 
effect ''328 It also noted that two state supreme court decisions 
applying D a m  prospectively were vacated and remanded for 
further consideratmn329 in light of the decision in James B Beom 
Distillmg Ca L. Geargro 330 The court then concluded that the 
United States Supreme Court intended for D a ~ i s  to be applied 
retroactively 

Because Davis applied retroactively. the court then had to 
determine the proper remedy far the plamt$ff. The plaintiff filed 
amended tax returns after the D a a ~ s  decismn requesting refunds 
for taxes paid from 1982 through 1987 The Department of 
Treasury denied the request, saying i t  was not timely under the 
Michigan Revenue Act 331 The Michigan Tax Tribunal had found 
that the ninety-day penad of limitations in the Michigan Revenue 
Act conflicted with the four-year penod of limitations in the 
Michigan Income Tax Act, which resulted in the four-year period 
prevailing 332 The Michigan Legslatwe had enacted a new 
subsection to the Michigan Revenue Act since the date of the tax 
tribunal's decision, which became effective an December 21. 
1990 333 The provision repealed the four-)ear limitations penod 
and allowed for refund claims for taxes paid on income received 
as retirement or pension benefits from a federal retirement 
system for 1984 and later years.334 The appellate court gave this 
new provision retroactive effect in replacing the four-year 
limitations penod 335 Therefore, the appellate court rmersed the 
tax tribunal and remanded the case for further proceedings 
consistent with its o ~ i n i o n  336 

'2,Fon#er, 1992 WL 17891 at  ' 6  +heh Cf App Feb 4 1992, 
'?'See Barr I South Cardma 396 S E 2d 171 'S C 1990 racuted a2.d 

remanded 111 S Cr 2881 819911, Harper irgmma Dep'r of T a x a t m  401 
3 E 2d 868 8Va J racoird and remanded, 111 S Ct 26P3 ,1991, 

'"111 S Ct  2439 1991 
' ' ' h l l c~  Co\w LAWS 4 206 278'6 11986, proiided that  a clsim for  a refund 

based upon the mrahdxty af B fax Isw founded on the laws or Lnited States 
Conirirution or on the Michigan Canstituhon shall nor be paid unless the claim LI 
filed Kllhm 90 days after the date rei for A11n.i the return nr when ordered 

s32Fanger.  1990 R L  96942 a t  .21-31 N i c h  Tax Tnb June 11, 1990 
"'1990 Mien Pus Acr i  286 added nubiecrian i t o  \ l i c ~  COMP L A ~ ,  

6 205 27a 
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D Miscelloneous State Dec~srons 

Other Dous-related litigation has occurred, some of whlch 
did not rely on the grounds discussed previously Litigation in 
Georgia went through the federal and state courts. In Maryland 
and Rhode Island, state courts did not decide if Deors applied 
retroactively because they disposed of the cases on other 
gr0und5.33~. 

1 Collins -In Daws-related litigation m Georgia, the 
Supreme Court of Georgia reviewed an injunction, issued by the 
Richmond Superior Court, that  directed the revenue commw 
mmer to maintain an eacmw fund for income taxes attributable to 
federal pensions pending the determination of the legality of 
taxing these pensions while exempting state pensions.3as In 
Coll~ns o Waldron,33* the Georga Supreme Court dimolved the 
injunction far several reasons First, because the Georgia General 
Assembly repealed the challenged portion of the Georaa m o m e  
tax statute340 after the oral argument in the case, no difference 
existed between the treatment of federal and state pensions and, 
therefore, no need for an escrow fund arose. Second, the court% 
grant of supersedeas had stayed the injunction originally so that 
the fund was not established Because no fund to supervise 
existed and no need arme for a fund in the future, an injunction 
would have been nugatory In this opinion, the court did not 
consider the issue of whether Dams applied to the Georgia income 
tax statute 341 

2. Doneski-In DoneskL o Maryland Comptroller of the 
Treasury.342 the Maryland Tax Court rwiewed a case Involving 

BB'For a 'ummary af Darts-related htigatmn. m e  generally D a n s  Y 

hlichigan Department af Treasury A R r i i e u  of the Subsequent Litigofion, 1992 
S T 6  121-23 LEXlS June 23, 1992) 

Ps~Collms Y Waldron 365 S E 2d 74 ICs 19891 
'ipId 
"OCA C a m  rivr S 48.7-27 1 8 ~ 0 0  19RRI  ornvidrd t ha t  rh r  income for thp 

state employees' retuemr 

by pansing the Teachers R e t i k e n t  Aef and the Emploiees' Retirement Act 
furthermore. the paaaage a i  rhe hlll wag not an ~ m p a ~ r m e n t  of contract) 

"1990 Md Tar LEXIS 11 Old  Tar h u g  16 1990) 
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whether a Maryland tax statute343 was unconstitutional because 
of the rule in  Dams. The court found that the Maryland tax 
statute a t  issue did not apply to pensions but to length of service 
awards which benefited any retiree, federal or state, who received 
such an award 344 Accardmgly, "[tlhere 1s no differential treat- 
ment in  the taxation between federal or state retirees of these 
award8345 and Dams was inapplicable. The court then affirmed 
the Comptroller's action in denyng refunds t o  the plamtiffr.s46 
The court also noted that  the petitioner had presented no other 
Maryland laws giving preferential treatment to State retirees over 
federal retirees.347 

The Court of Special Appeal8 heard the plaintiffs' appeal of 
the tna l  court% de~ismn.3~8 That court upheld the ruling that  the 
Maryland statute did not discrimmate against federal retirees 
because the statute did not provide favorable treatment for 
retirement payments, but only dealt with length of serwce 
payments available to anyone who served in the S t a t u  of a 
volunteer firefighter or rescue worker 349 

3 Bowhard.-In Bauehard L. Clork,sjo the Rhade Island 
Supreme Court exammed a case m which the plaintiffs claimed a 
refund far state taxes paid on federal pensions from 1981 through 
1984. Them c l a m  was denied throughout the administrative tax 
process and the plaintiffs filed a complaint in  district court in 
December, 1986 361 The plaintiffs contended that  the federal 
retirement pension income was exempt from taxation. During the 
time that  the case was pending on appeal, another demsmn of the 
Rhode Island Supreme ruled that  the State income tax 
statutes in question repealed the statutory tax exemption of 
pension benefits from state income tax 363 

The plaintiffs also alleged that  the taxation of federal 
pensions was unconstitutional because it discriminated against 

"aMo T * x - o ~ v  CODE Ass 9 10.2071ar '1968). pronded for a subtraction 
madlfiealmn from federal grass income af payments received under a fire. r e m e  
or ambulance peraannel l ength-a twvm award program that  l a  fundad b) any 
county or r n u n m ~ s l  carporatmn of the stale 

3neDonrski 1990 Md Tax LEXIS 11. a t  *4  Md Tax Aug 15 1990) 
i"ld a t  -4.5 
""d 
' e  Id 
".I992 Md App LEXIS I06 rMd App Y a y  1. 19921 
3'sld at -22-23 
')"E81 A 2 d  715 r R I  19901 
j5 Id 81 716 This U ~ B  before the Court announced the deeman ~n D a ~ i i  
'"Lmnane r Clark. 5E7 A 2 d  477 ' R I  1969, 
" ' Id  



18821 DAVIS AND STATE TAX REFUNDS 177 

federal retirees 364 The court refused to consider this argument 
because the plaintiffs raised it far the first time an appeal.as6 The 
cnurt in Bouchard did not mention Davis a t  all far a basis for the 
plaintiffs' allegation and instead relied upon Rhode Island case 
law that  "this court will not consider an issue raised for the first 
time on appeal that  was not properly presented before the trial 
court'' to deny rel~ef.35~ 

4. Barker.-Same of the litigation spawned by D a u s  involved 
states that have not changed their taxing statutes a t  all. One of 
the most hotly contested cases in this area was Barker L. 
Konsns,357 a decision by the Kansas Supreme Court regarding the 
applicability, or lack thereof, of Dams to the Kansas Income Tax 
Act Under the Kansas Income Tax Act, Kansas taxes military 
retirement benefits while exempting virtually all State retirement 
benefits from taxation. This differential treatment on its face 
raised the Dauis issue of discrimination against federal retirees. 

V. Supreme Court Litigation After Dams 

In the most recent case in which the United States Supreme 
Court has considered Doomrelated litigation, the Court remewed 
the Kansas Income Tax Act, which taxed federal military 
retirement benefits while exempting retirement benefits received 
by state and local retirees In Barker o. Kensos,368 the Court 
examined the claim that  the Kanaas Income Tax Acts&* violated 
the Public Salary Tax A ~ t 3 ~ 0  and the doctrine of intergavernmen- 
tal tax immunity a8 discussed in  Dauis.361 

A. The State Court Dec~sian 

Upon review, the Kansas Supreme Court had upheld 
the Kansas taxing scheme 362 The court accepted the state's 

P"Bouchaid. 581 A 2 d  at  716 
ass id  
Qli r_l 

"-15 P 2d 46 IKan >, CPII granted, 112 S Ct 676 (1991) 
p16112 S Ct 1619 11992: 
""Km STAT Azr 79-3201 ISupp 19911 Under the act federn1 adjusted 

gross mome (AGll 1s fhs bsmnmng point to determine one's n m m e  tax liabrliiy 
Federal AGI includes mihlary mate, and local gavernmsnt retirement benefits 
The act, however, excludes retirement benefits under the Ksnsaa Pubhc 
Emplayeea Retirement System, ea well as bsneFlts for other state and local 
employees such as judges. pdicernen. firemen, and city employees Federsl E W L ~  

i e w l c e  and railroad retirement m e  also exempt from taxation under the act 
" ' L e  S U D ~  note 16 and acmmnan~me text  . . I  
38"4a9 u's 803 1isa9) 
'"Barker L Kansas, 816 P 2d 46 lKan 19911 
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justifications for differing treatment between military retirees. 
and state and local government retirees The justifications were 
as follows (1) military retirees remain members of the armed 
forces and are retired only from active duty, (21 military retxees 
are subject to the Urnform Code of Military Justice and may be 
court-martialed after retirement. (31 military retirees ere subject 
to restrictions an c i v h m  employment after retirement; and 14) 
military retirees are subject to  involuntary The court 
used these factors to decide that federal mihtary retirement LS not 
deferred compensation but LS instead current pay far reduced 
ser"Lce3 

The Kansas Supreme Court also relied an L'nited States i 

Tyler,364 McCorty 0 .  McCarty,a65 and Cornetto 0 .  United States366 

m arriving at Its conclusion The court read these federal cases as 
demonstrating that military retirement pay, even when consid- 
ered in cireumaanee8 varying from a divorce action to a wrongful 
discharge claim, has been treated as current compensation for 
reduced service8 

The Kansas Supreme Court also examined the plaintiffs' 
argument that the Kansas Income Tan Act treats military 
retirement pay as deferred compensation through Its meorpora- 
tmn of the federal tax statute governing individual retirement 
accounts Because the pay le not compensation for the purposes 
of making a deductible contribution to an individual retirement 
account the plaintiffs asserted that the state could not treat 
military retirement pay as current compensation because i t  
already treated It as deferred comoensatmn 369 The court rejected __ 

"'id ai 5 3  
'"105 U S  244 1882 ,3upreme Court held B reured milifar) officer 

entnled f a  a pay raise based on a statute that  increased the  pay of commiamned 
officer3 for e%er) fire years of iersice,  Supreme Court stated that m ~ h t a r i  
refmment pay %as c a m p e n i a t m  cantmued at reduced r a t e ,  

1*5453 U S  210 1981, m~siue i a a  rhefher  mihrary retirement pay could be 
cnsracrenzed as q ~ a r ~ - c a m m u m f y  property and therefore svb~ecr IO dlrlnon I" B 

divorce pmreedmg, Supreme Court noted i e i e r a l  facrori It used 10 conclude rhaf 
'mlhiary rehrement pa) II reduced campensafm far reduced ~urrent  ~ e r x l c e s  

'"851 F 2d 1372 Fed Cir 1986, the Court of Appeals rerieued a motion 
far snmmary ludgment alleging xrongiul discharge by a retired Marine officer 
The gaiernment presented an argument that  the pafentml recerpt of increased 
retired pay was p q u d m a l  10 the government and supported rhe lache. defenre 
The Court of Appeals noted 'Retired pav 1s reduced pay for ~ur renf  ~ e r v l c e s  and 
t h a t  the 'reieipt of re tmd pa) by an offleer means the government wd1 pa) for 
the reduced service II then receijei ' I d  

'"Barker,  815 P 2 d  at 53 56 
'"26 D J C Q 219 '19868 governs the deductibility of taxpayer cuntribu 

tmns t o  a n  mdlndual rermmenf m o u n r  i lRA Under semen 2191f 1 
'compensaban 1; defined t u  exclude m y  m o u n t  receiied a3 B pennon OT annmr? 
and doe- not lnclvde an: amount recemd as deferred ~ ~ m p e n ~ a f m n  

'"Barker 815 P 2d at  56 
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this argument by reading the definition of compensation under 
the federal tax section for individual retirement accounts 88 a 
"limited definition" of compensation applicable to only that 
particular section Accordingly, the court found the "distinction 1s 

not so much the characterization as current income or deferred 
compensation, but rather active versus passive activities required 
to  earn the income "370 

The Kansas Supreme Court next reviewed the funding 
differences between military and state retirement ~ y s t e m s , 3 ~ ~  the 
differing treatments between State and federal retirees in 
Kansas,372 and other state cases dealing with the rule in 
Daws 373 The court found that because military retirement 18 a 
noncontributory system, the State had no opportunity to tax these 
benefits before military retirees received them Kansas state and 
local employees and employers, however, paid taxes an their 
contributions into state and local retirement systems.sV4 The 
court once again relied on the treatment of military retirement 
pay as current compensation in taxing these benefits differently 
than other federal retirement benefits.375 Finally, the court found 
that even though state court decisions had held that federal civil 
service and military retirement should be treated the same, the 
Kansas district court properly relied upon federal precedent376 in 
treating military retirement a8 current cornpensation.S77 

. .  
COmpenJBflon 

*-'Id sf 58-59 The plamnffs argved that  the mcannitent treatment 
between federal i w d  semm rehrees radraad i a t m a r ,  and other federal retlrees 
proved no legltimafe bans for the present tar trestment a i  m~hfsry  retwement 
Federal CIWI seiwee and rsilroad retirement *ere exempt from f s x a t ~ a n  Other 
federal retirees. however, such as bankruptcy judges, Umred State6 mspstrales,  
and members of the Central Intelhgence Agency, were svbieet t o  raralmn even 
though them retirement systems were contributory 

"'Id at 59.60 The C O Y ~  revmred the folloum 
Waddell. 790 P 2d 772 i A m  Tar 19901, a f fd  on reconside 
Tax 1991,. Pledger \ Bosmck, 811 S %'2d 286 (Ark 199 
of Rerenue, 771 S\\'2d 77 M o  19891, cerf denied, 
Ragsdale Y Dept of Revenue. S o  2956, 1990 WL 174474 (Or Tax Kov 7 .  19901 
Base v South Carolms, 395 S E 2d 171 (19901 racaled and remanded. 111 S Ct 
2881 ,19911 Hogan v \lunalf, 469 S W  2d 216 I V l a c  Ct App 19901, i s L ' d ,  471 
h W a d  218 rWmc 1991r These cabel and any subsequent action on them after 
the Kanaas Supreme Court derided Barker am diaeuried infra Part IV 

a.<Barker, 815 P 2d sf 57 
'"Id at  58 
'''Sei ~ u p r a  notss 364-66 and accompanying text 
'--Barker 815 P 26 at E9.60 
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B. The Suprema Court Op~nion 

The Umted States Supreme Court rewewed the Kansas 
Supreme Court's demnon378 and disagreed with the characterization 
of military retirement pay as current compensation for the purposes 
of the Public Salary Tax A0t.3'~ The Court found that Dams 
controlled the analyais m deciding Barker380 and examined the 
State's tax treatment of military retirees. The Court did not agree 
that the State's "dminctions" between military retirees, and state 
and local government retirees, justified the differential tax 
treatments 381 

The Court also examined the federal precedents relied an by 
the Kansas Supreme Court in concluding that military retirement 
pay was current pay for reduced 8emcee It found the readings of 
Unrted States ~1 T y l a + 3  and McCorty u McCarty384 by the Kansas 
Supreme Court "unpersuaai~e"~~5 and announced It8 interpretation 
of these cases. The Court interpreted Tyler as govemng retirement 
benefits for a certain class of mihtary retrees m relation ta actwe- 
duty officers The Court concluded, "Tyler thus cannot be taken as 
establishmg that retirement benefits are for all purposes the 
equivalent of current compensation for reduced current senices."s86 

The Court analyzed McCarty and determined that MeCorty did 
not hold that federal law forbade states from treating military 
retirement pay as deferred income. The Court stated that it had not 
accepted Tyler's characterization of retirement pay as current 
compensation for all purposes, othemse,  the McCarty decision 
would not have had to use an alternative basis of state law to 
resolve the dispute 385 

"Barker r Kanias, 112 S Ct 1619 tlS911 
' -9Se~ aupro note 16 [text af ~ o c f m n  111 of the Pvblie Salary Tar Act 4 

."112 S Cf sf 1622 
'*>Id at  1622-23 
3bxS#o ~ u p m  notes 364-66 and a~companying tent 

D s c D 111 (19881) 

16'105 u s  244 i i 8az r  
334453 u s n u  rn9ai1 
' . iB~r le i .  112 S Ct  at 1624 
36'ld 
3,71d st  1626 The court stated in Buihri 
Had we accepted as d e h i t i r s  for 811 pwposes 7yIer's charaeferirafian 
of such pay ad evrrent m c ~ m e ,  OYI decision m McCaily would have 
been ~ ~ m p l e  because we would have boen foreclosed from treating 
mrlitary retired pay a8 deferred eompenaatian Such a holding would 
have been a much easier way of deciding McCarti than the 
s1femstii.e bans for deemon - that  the application of Cahfornia'a 
commumfy property law conflicted wlth the federal mhfary  
retirement ieheme 
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After the Court rejected the Kansas Supreme Court's 
holdings regarding the differences in calculating benefits and 
federal precedents, the Court examined eongressmnal intent 
concerning military retirement pay as evidenced by federal 
statutes.SBa The Court found that  the Urnformed Services Former 
Spouses' Protection Act389 p e r m h  states to treat military 
retirement pay as deferred compensation for past services.390 
Additionally, the Court reviewed the treatment of indimdual 
retirement accounts under federal and Kansas income tax law 391 
The Court noted that  Kansas tax law followed the federal scheme 
and treated military retirement pay 8s It treated other types of 
retirement benefita and not like current compensation.3s2 The 
Court found the Kansas Supreme Court's view that  mihtary 
retirement pay was not current income only for purposes of 
indimdual retirement accounts "unpersuasive."s*s The Court, 
therefore, found that  for the purposes of the Public Salary Tax 
Act, military retirement benefits are to be treated as deferred 
compensation for past services 394 The Court reversed the 
judgment and remanded the case 

Justice Stevens wrote a concurring opinion in which Justice 
Thomas joined. Justice Stevens agreed that  Dams controlled the 
Barker facts, but continued to assert that  Dauis "misapplied the 
doctrine of intergovernmental tax immunity "396 

The Court, however, left open the question of great concern 
to many state courts in Daurs-related litigation-that is, does 
Dav~s apply retr~act ively?~ss  During oral argument in Barker, 
Justice OConnor asked the petitioners' counsel whether the 

PBPld 
'''10 U S C  9 1406 11963) 
'"Barker. 112 S Cf at 1625 
""Le ~ u p r a  note 367 and aciampanying text 
a"Ba,kei. 112 3 C t  at 1625 

anlid at  1626 Additionally, the Court disposed offhe pomtmn o f  the Kaniaa 
Supreme Court regarding cantribvlory stale and IocsI government retlremenf 
plana and noncantnbutory mihtaiy retirement plans in footnote 6 of the decmon 
For a discussion of the Ksnsaa Svpreme Court's p o m o n ,  aee supra note 370 

' " B m k w  112 S Cf at 1626 
38'Significantly. neither the petitioners nor the rewondent r a m d  or 

addressed the ~ e l m ~ e t i ~ ~ t s  m u e  ~n the document8 they filed wlth the Supreme 
Court in Barker The only bnef to addreas the usue was m amicus curiae bnef m 
support of respondent filed by the stale8 of Aniana. Arkansaa, Georgla. Iowa 
Montana. Oklahoma, Utah, Vlrgma. and U'mons~n, whxh  stated that "Should 
thrs Court naf aff>irm the ruhng of tho c o w l  below. m i e l  eurlse urge thm Court t o  
expressly reserve the question of the retraa~iivity of LIS deeiaion until the issne 
ma be Fully briefed and argved" Brief far Amicus Curiae m Svpport of 
Respondenti at 1.2, B m h s i  b Kansas, 112 S Ct  1619 119921 i b o  91-611) See id 
a t  3-10 iargument on the retroactivity muel  
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ruling in Barker would have retroaetlve effeet.39' The counsel 
replied that the ruling would be retmaetlve for the p a r t m  before 
the Court in Barker, but that  the issue of retroactivity was not 
before the Court in this case 998 Justice O'Connor then told the 
coun~el that  under the holding in Beam D ~ ~ t d l ~ n g , 3 ~ ~  the decision 
in Barker would be retroactive "even If the Court did not say 
BO "40Q During the argument by respondent's counsel. no justice 
questioned him about the retroactivity issue The counsel stated 
during his argument, however, that  the effect of an adverse ruling 
to Kansas, applied retroactively, would be a refund of $91,000,000 
in taxes and interest for tax year 1984 and all years after 1984.4Ql 

The Barker opinion did not address the retroactivity issue 
specifically. Justice White wrote that the ease "was controlled by 
Dacts /daS but he did not explain explicitly the refund L S S U ~  M e r  
the Court announced the opinion, observers of litigation in this 
area vaned in t hen  reactions a3 to whether Barker and D a m  
operated retroactively Most predicted continued controversy 
unless the Supreme Court spec~fically resolved the retroactivity 
L8Sue.403 

c Conclusion 

Barker clearly dealt with only the issue of whether Kanms 
could tax military retirement pay differently than state and local 
government retirement pay. The retroactivity LSSUO, meanwhile. 
remained muddy The Supreme Court apparently has decided to 

1843 Dally Tax Rep BNA (Mar 4 ,  19921 pare G-7 
3s'Zd 
3BBJamei B Beam Diitilhng Co v Georgla 111 S Cf 2439 11991r 
""43 Daili Tax Rep IBNA. (Mar 4 19921 para C-7 
.*I /i 

-''Buikei 112 S Ct  at  1622 
'oaS~o. o g  Chrmfopher B Jones, Kansas L o a r i  Taz Core. KAY Ciri  S r ~ n  

Apr 2 2 .  1992. a t  AI,  A10 [Kansas Department of Revenue Secretary "813,  'The 
court dld nor tell us whether this decision appher refr08ifluely, rh i le  the lead 

ny p ~ s i i i o n  r h a t i  taken by the State rhat this 
ttle mbatance ' ' j  Paul !4 Buref t ,  Justicrr S q  

Apr 22. 1992, at A8 (When Justice I l h ~ f e  wrote rhs l  Barker was controlled by 
Daua he was "perhapa ~ m p l i l n g  that the 4liehlgan decision ahould be applied 
retroactively to reqmre refunds by Kansas' but h e  'd idnt  exph~lt ly  order 
refunds, ~yaranreemg more hhgatmn over the L Z I Y O  , Paul F5' Arcarl et  al, 
Washington Scene A Vactary Plus for  Refiries In Kansas,  THE RETIRED O F ~ I C E B  
MAG dune. 1992 at 12 ("Some sttornays interpret IJvrrice While's ~pinianl  10 
mean tha t  the Michigan decision ahould be applied rerroartirely to  require 
refunds by Kanaas H o ~ e v e r ,  beeaure Jvallre White didnt exphcltlg order 
refunda. there will undoubtedly be more hngation m e r  the refund 11me before I[ 

of Stdr  and Y i i i ta iy  Rermrr.  >!.ALL Sr  J 
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resolve the "retroactivity quagmire"'04 because It granted the 
petition for certiorari in Harper v Vvgtnia Department of 
Tasat~on406 less than one month after i t  announced the opinion m 
Barker. The petitioner-retirees in Harper had Bled the petition on 
November IE, 1991, even before the Court had agreed to hear 
Barker 

The key issue in Harper will be retroactivity Both parties 
briefed the issue fully in the documents submitted to the Court 
Observers reacted quickly, noting that Harper is expected finally 
to resolve the retroactivity issue never clearly handled in Daws 
itself."a 

VI The Answer ~n Harper 

When the Court agreed to hear Harper u Vuginra 
Department of Taxation, i t  indicated that an answer would be 
forthcoming in the controvemy over the application of Doors. As 
was discussed in Part  IV, state courts have used a vanety of 
analyses to resolve the ~ S S U ~  regarding the refund of illegally 
collected taxes. Most State courts quickly declared taxing statutes 
unconstitutional after the Court announced Daws, but struggled 
with the retroactivity issue 

In determining which analysis to use, the following meth- 
odology apparently applies Firat, the decisions in Smi th ,  
McKesson, and Beam Distrllmg provide a framework to interpret 
the Court's intent in the retroactivity area. Second, after 
determining whether a decmion applies retroactively, the court 
will evaluate whether an independent state ground exists that  

6i6Paul hl. B m e f t .  High Court Cases Hold Big Risks Far Slate Fmonces,  
WALL Sr J .  Feb 6. 1992. at 86 Thir article reviewed several tax eases pendmg 
before the Supreme Court. including Barker L Kon~ai  

'0s60 U S L W  3406 IUS Yay, 18 1992) (KO 91-7941 
.';.See e g  , Paul >l Barratt Juslrcea Wdi Rule on Whether Slates M u s t  

Refsund Tares Deemed Impinper WALL Sr J , May 19. 1992, at A3 f"Laxyeri have 
followed the Virglma case closely on the theory that the hlgh court mlght m e  ~t to 
establish a general rule on when ludicid rulmga apply retroactively"1, Ruth 
Marcus, Vo Has S440 .Mzllion Sta i r  In High Tax Court Ruling, WASH Posr, May 
19. 1992. 81 D1 ('The c o w t  said It would coniidei an m n e  I d  open since I t s  1989 
ruhng that rtafe may not tax the retirement benefit8 af federal employees while 
exempting et& and local  retrreea. essmnall) t o  declde whether Its decrmn I" 

Douia L rMxhigan Drparlment of Tmniury applies ierroactively"~, Mike Causey, 
The Federal Dmiy Vzrgmio Tar Refunds, T ~ s a  Posr M a y  19, 1992, at  0 2  
(Smce the Supreme C o w  requested additional arguments, the 'final i o l ~ f l  0 

many months sway" because the Court w ~ l l  nor hear the case until the 
Stropped Sioiea Waif Anriauslr For A Suprema Court Ruling On Refunds, 
S? .I. May 27,  1992, at A1 [ 'Last  veek the Supreme Court agreed re decid 
1989 ruling requires refunds': 
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affects the remedy available to the taxpayers even though the 
taxpayers paid illegally collected taxes. 

In using the framework of S m t h ,  McKesson, and Beam 
Dtsttlling to analyze whether Dams applies retroactively, as well 
8s pnar Supreme Court precedents, the result 18 that  Doom 
applies retroactively Beam Distilling, although a decision with a 
plurality opinion-indicates that the normal choice of law IS to 
apply a decision fully retroactively Although Justice O'Connor's 
dissent strongly suggests that  the Cheuron 011 analysis should be 
applied, her questioning of counsel during the oral arguments on 
Barker reflected the Court'a position that the usual rule 1s 
retroactive application of a decision. 

The next part of the framework to examine 1s the remedy 
required from the failure to apply Dmis retroactively The Court 
m Dabis indicated that the Michigan statute violated the 
intergovernmental tax immunity doctrine, as well as the Public 
Salary Tax Act. McKesson therefore requires the states to refund 
the taxes unlawfully collected because the taxes were beyond the 
States' power to impose Moreover, because the remedy must be 
"meaningful backward-looking relief to rectify an unconstitutional 
depnwtioq"40' fiscal problems experienced by states in refunding 
the taxes previously collected are not a sufficient reason to deny 
the refunds 408 This leaves states with vanow procedural 
requirements to invoke If they d e s m  protection from potential 
refund liability 

Some states had refund statutes in place before the Court 
announced Dams and relied upon those Statutes to deny refunds 
even though the courts had declared that tax Statute invalid 409 

The statutes, often called "pay under protest'' statutes prescribed 
certain rules a taxpayer had to follow to c l am a refund under a 
statute alleged to be unconstitutional. Under a somewhat 
different application of state law,  one state court found refunds 
due taxpayers because applicable 6tate law did not require a "pay 
under protest" condition t o  file a c l a m  for a r e f ~ n d . ~ ~ Q  Therefore. 
taxpayers may find that the retroactive application of Daws does 
not mean that they are going to receive a refund automatically. 
even though they paid "illegd' taxes for tax years preceding the 
Dams decision 

cKerron. 496 D S al 39 
e m p r n  notes 104.11 and amnrnpsn~ing text 

ee supra notee 24s-336 and accompanying text  
rector of Rerenus of Mmioun v Haekrnmn, iil  S W 2d i i  010 19898 

iert denied 493 US 1019 11990 
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The additional question that  could spawn htigation, there- 
fore, is whether a state statute governing the filing of a refund 
claim meets the requirements of McKessan After the decisions in 
McKesson and Beam Distrllmg, 8ome state courts found D a i s  
applied retroactively hut denied refunds based on the State refund 
statutes. For example, m Bass u .  South C a r o i ~ n a . ~ ~ ~  the South 
Carolina Supreme Court determined that  the plaintiffs used the 
incorrect refund statute-one that  permitted filing a claim up t0 
three years after payment of the tax-and should have used the 
Statute that  allowed only thirty days to file for a refund after 
payment of the tax. Plaintiffs m some cases may have to 
challenge these statutes as a subterfuge used by the state to 
avoid payment of previously illegally collected taxes 

In Harper u. Virginia Deportment of Taxatron,412 the 
Supreme Court will have to determine whether the "adequate and 
independent state ground' that  the State relies upon in its brief 
is sufficient to deny refunds of approximately $440,000,000 413 

According to the respondent's brief, the Virgma Supreme Court 
an remand from the United States Supreme Court applied 
"established precedent that  had anticipated the issue, and that 
had resolved the matter under Virginia law in 1973" in 
announcing an opinion that "was entirely consistent with Beam 
[Dcs td l~ngI . ' ' ~~+ Petitioners contend, on the other hand, that to 
deny the refunds would be inconsistent with McKesson because 
the state unlawfully collected taxes m nolation of the Inter- 
governmental immunity doctrine. 

The Supreme Court likely will find that  Dams applies 
retroactively and then closely will examine whether a sufficient 
procedure under state law denies the plaintiffs refunds for the 
illegally collected taxes. Because Virginia apparently 1s the State 
with the largest potential refund liability, the Court's comments 
in McKesson, that  financial hardship alone 16 not enough to deny 
refunds, m l l  be put to the test. 

"'414 S E  2d 110 (SC 19921 
"*410 S E  2 629 (Va 1991!, pdilim granted, 112 S Cf 1934 (19921 
" l H a r p r i ,  401 S E 2d at  239 
4,4Brlef In Opposition Lo Pentian for B Writ of C e r f ~ a r s n ,  Harper v \7rpma 

Dep'f of Taratlan, KO 91.794 (u S 1992) 





THE UNITED NATIONS 
SECURITY COUNCIL VETO 

IN THE NEW WORLD ORDER 

KEITH L SELLEK" 

A new world order is not a fact; It is an aspiration-and 
an opportunity. We have within our grasp an extraar- 
dinary possibility that  few generations have enjoyed-ta 
build a new international system in accordance with 
OUT own values and ideals, as old patterns and 
certainties crumble around us 1 
The thing tha t  hath been, i t  is that  which shall be; and 
that which 1s done is that  which shall be done. and 
there 1s no new thing under the sun 

I Introduction 

World event8 over the past two years--such as the fall of the 
Berlin wall, the demise of communism, the victory against 
Saddam Hussein, and the withering away of the Soviet state- 
have provided the international community with an unprece- 
dented opportunity to structure a new world order. The Cold War 
and the era of the bipolar international security System are over 
The international political climate has changed, 8 8  the 1991 
coalition victory against Iraq illustrated 3 The orchestration of 
diplomacy leading up to the coalition victory, in particular, clearly 
demonstrated that nations involved in planning the new world 
order must consider the role of the United Nations Security 
Council.4 Although Cold War polities hindered the effectiveness of 

'Judge Advocate Generala Corps U S  Army Cvrrently assigned as C 
Cnminal Lsx Dii?smn. Offlie a i  the Staff Judge Advocate, Fort Cordon, Gear 
B S ,  1978 United Stater Militsry Academy. J D 1984 Umrers~ty o i  Wircan 
LL M , 1992. The Judge Aduomte General's School Farmar aesignrnsnts included 
Insfructar, Department of LBK, United States Military Academy 1988.1991, 
Command Judge Advocate 6Olst Military Intallrgence Brigade Korea, 1987-1988 
This a r t d e  1s based on a wrllten theme dmertatmn that the author submnted to 
aancfy, in pert. the Master of Lsra  degree requirements for the 40th Judge 
Advocate Offker Gradurnre Courie 

IThe i V h ~ t e  House hstlonal Secunfy Strategy of rhe Unned Stares V (Aug 
19911 [heremairor .Vntsec Strate#,, 

' E c c f e s i o s h s  1 9  ( f i n g  Jamear 
Natiec Strategy supra note 1. st 2 m e  ~ S D  Carl E Cuono, .Vahonaf 

Strotem and the A i m  of Lha 2990'6 P m r i m n s  Svmmer 1991. a t  2 

187 
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the Security Council, that  body now has a mandate to become 
involved m the maintenance of international peace and security 
Accordingly the member states of the United Nations should 
seize this opportunity to make the Security Council an  even more 
effective body for international deliberation and legitimate 
deemon-making In particular, one of the most important changes 
that the members could make is to e lmmate  the veto power 
wielded by each permanent member of the Security Council. 

Improving the effectiveness of the Secunty Council now not 
only 18 Important, but also 18 essential. The Cold War victory 
celebration has passed, but security problems persmt.5 The 
common enemy, against whom the free worlds alliances were 
united, 1s gone.6 The tremendous threats t o  security that once 
dominated international affairs have diminished Iromeally, the 
disappearance of these threats to stability, which for years had 
compelled the nations of the Res t  t o  align in the interests of 
assunng the very survival of the free w r l d ,  now may lead United 
Nations member state8 to become complacent about the oppor. 
tunity to build peace in this new era 

History. however, should be enough to admonish the world 
community that,  in time, new conflicts Inevitably will develop and 
will hinder efforts to improve the Security Council-just as they 
did after World War I1 Additionally, diminishing United States 
influence will chanee the international security wstem These . .  

>See e 8 ,  Burmi M Carnahan. Chemical Arms Cantmi Tiode Secrets. and 
the  Consfifulion Faring the Cnmprolord isrues. 25 1 x 1 ~  LAW 167. 168 ,Spring 
19911 largumg tha t  chernieal arms eunfrd IS a global problem,, The Honorable H 
Lawrence Garrett 111 et a1 The !la) Ahead P e o c ~ ~ n i v c s  Apr 1991, at 3i 
'krmmg that  conflict w ~ l l  came from natmnahsm, ~ e h ~ o u s  n ~ s I r ~ e 8 ,  drug 
traffickme, terranrm, and mowme raps between neh and P O O ~ ~ .  Holbraoke, sums 

. .  
Yo~lrr  D1x8rilx. WAR, A O Y ~ E S J ~ O ~  AVD SELF DEFEzCE 2 3 1  ,1988 

s a t r e e  strategy supra note 1 81 1 
-See IYE L C ~ ~ u o r ,  J R .  Sxanos INTO P ~ o a s i i i a ~ s - T n ~  Piosmhra _ D  

Pnacnras OF I z r m r ~ n o \ ~ ~  O i c ~ c n ~ r l o \  48-9 (4 th  ed 1971. 
~ S a e  Yoich] Funahashi. Japan ond the S e i i  World Order F'aarloz A r i ~ m s  

V ~ n f e r  1991 sf 58 oroilable LEXIS. IATLAW library, FORAFR Rle 8ar%uing 
that the United States ~ 1 1  be under financial limitatinns that will render II 
unable to meet In temsfmsl  aeruriti challenges aloner. Eduarda Lachica. t i s  
Shvuld Alter i ir Pol icus on Tiode io Halt Canipelzii~e Declinr Stud, Soia Z?LL 
S r  J ,  No, 14, 1991, st A18 In t~ng a report indicating fhsf the United States 1 3  
falling behind international cumpentori ~n manufactunngl, \lark Alan Stamaty 
An A c t i i e  Europe Y Pnssiii United Statan W~ash POST Sou 25, 1991 at A21 
'argumg that United States p o s e r  18 less than assumed and that the Amencan 
role ~n defining the ne= world order i s  berng rhallenged. 
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factors make the old international security structure obsolete and a 
new structure necessary 9 Wiule the Security Council can be an ef- 
fective secunty argamzation today,lO it8 effectiveness m the future 
depends upon its facility to reflect political realities and engender 
respect 

While we must seek to improve the Secunty Council, the task 
will not be easy Improvmg the effectiveness of the body will require 
permanent members to commit themselves to future Secunty Coun. 
eil decisions This presents a classic prisoners’ dilemma.11 Spemfi. 
eally, each member nation not only recogmzes that collective secu- 
n t y  requires a commitment to abide by the collective will, but also 
faces the need to protect its a m  savereignty.lz Because these inter- 
ests may conflict, the membera of the organization naturally ulll 
remain waryls 

Tius dilemma arises whenever states consider a collective secu- 
n t y  organization. For example, the Hague Conference of 1899 tried 
to reduce armaments but, aRer meeting far over ten weeks, the 
members refused to cammt to any reductions.14 The Hague 
Conference did estabhsh the Permanent Court of Arbitration, but ex- 
cepted from its junsdietmn all sig-mficant cases.15 Simdarly, Ln 1918, 
Nicaragua would not r e n e ~  the Central American Court of Justice 
Treaty ‘%because two decisions . were adverse to her.”’S Decisions 
m the League of Nations required ~ a n i m i t y , ’ ~  whch protected each 
member from the collective wll. Likewise, the United Nations 
Charter obligates all states M follow Secwi ty  Council deciBions, but 
the veto power effectively excuses permanent members from that 
obligation.18 

Eliminating the veto, of course, would reintroduce this 
classic dilemma. The permanent members-that is, the  United 
States, Great Britain, China, France, and the Soviet Union- 

sWilean A Shaffner. SASO to FMSO Assrasing the New World Order, MIL 
REP, Doc 1991, preface 

w a f l e c  strategy mpia note 1 st 3 
See Caaa R Sunrtem, Consfifulianoiisrn ond Srcesston. 58 U CHI L REV 

633. 640 ! m 9 1 1  

independence and corerelgnty) 
“MMIRES S M c D o u o ~ ~  h F~oamriho P Frirciiuo, Lax AKD M ~ x i h m h i  

Woelo P u a ~ i c  ORDER 366 (1961) 
. d S ~ ~ ~ m ~ ~ ~ ~  Jaxr H n a m a ~ v .  PLAYS FOR %’ORLO PEACE TAROL‘CI SIX 

C ~ x r c n r ~ s  128 (1943: 
I’Id !“Sot a m g l e  poaer was willmg t o  bmd i t se ls  by a hard and Ssaf 

ink t o  submit ,911 quemons IO arbitration and l e a i t  of all the United Ststen’’, 
.#Id at 137 

“ U S  Cnu;r~a a n  24, 26, 27 
 LEACU CUE OF 6*T,OS3  C o r E r A Y T  art 6 ,  par’ 1 
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reserved the veto to preserve their own interests The United 
States government, for Instance, feared that the Senate would not 
consent to membership without the veto 20 The Soviets. on the 
other hand. insisted on the veto because they feared that the 
Western powers would outvote them At the United Nations 
conference in San Francisco, delegates strongly cn t i emd  the 
ieto.22 Nevertheless, the permanent members defended It. and 
demanded its acceptance 23 

Because se1Einterest persists, the veto will be both difficult 
to live with and difficult to change Despite recent international 
cooperation, "[tlhere 1s no reason to suppose that the present 
period of global harmony will continue mdefimtely, when the 
harmony ceases, the political machinery, unchanged, will prove to 
be just as inadequate as during the Cold War "24 Because the veto 
protects their self.mterests, the permanent members w111 be 
reluctant to give It up 

Consequently, today the community of nations facer new and 
old-new opportunities ansing from the Cold War's end, as well 
as old, familiar choices between self-interest and collective 
interest. The members of that  community should take this 
opportumty to consider critically whether the world has entered 
an era in which each nation comfortably can sacrifice considerable 
self-interest to promote collective interest The world certainly 
will "miss the boat" if It does not use the end of the Cold T a r  to 
create a global system far the new millenmum-one that 
preeerves peace, fosters economic e o w t h ,  and prevents the 
deterioration of the human physical and environmental condi. 
tion 2s If the world truly has entered an era marked by a new 
international order, nations should consider. in particular, 

l8ld art 27 pera 3 , 'Damsion8 of the Secunr) Council on sll afher matters 
shall be made h i  ~n aff~irmafwe vote of nine members including the concurring 
r o l e s  of the pirmnninf mrmbms memphasi. added) The phrase "all other 
matters' means nonprocedural matiera a clause subject t o  varied interpretation 
S e i  id art 2i. para 2 LELAXD hl G o o ~ i i c n  & E o r ~ n o  Horaeo, C a ~ n n ~  or 

LAUDE. s u p r a  note 7 .  at  61-62 

OODRKX & Havsan supra note 19 at 216 
d at  219 The permanent members 'suggested that the pmpased fexi and 

ifatemem a i  ~ n i e r p r e t a t m  were BJ far B I  them Governments r e r e  prspared t o  g o ,  
and called atrention t o  the i e n n u i  coniequences thsr *auld follol 30 far a s  th' 
work of the Conference U ~ J  concerned from m y  rejection a i  the pmpozed text 
id, CUUDE note 7 at  143 (quormg Secretary of State Cordell Hull 
ad ea)mg that  the United Stater supported the permanent member j e t 0  and 
xould not h s x e  partmpated ~n the United N a f m a  n t h o u t  It8 

"Thomas \I Franck. L-nrtid i n i c a a r  B a r d  Pmrpsrt* for B Z;er Global 
Order 22 I W L  L & POL 601 614-6 

?:Id a i  6 0 1  
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whether the ultimate protection of international self.mterest- 
that  IS, the veto power retained by the permanent members of the 
Security Council-must be eschewed. 

To improve the Security Counc~l, the United Nations should 
replace the permanentmember veto with a "double-majority" 
voting method This voting method would require the concurrence 
of a majority of all members, as well as an independent 
concurrence by a majority of the permanent members, before a 
Seeunty Council resolution passes Realistically. resolutions 
considered under thie voting system will pass only if member 
states respect the Security Counc~l's effectiveness and fairness 

Accordingly, the double-majority voting scheme not only 
elevates collective interests above often-selfish domestic Interests, 
but also promotes respect for the Security Council itself. A 
heightened recognition of coilectme interests and a heightened 
respect for the Security Council are both essential If law 1s to rule 
the international community Because the United States benefits 
from improved international security, i t  should agree to replace 
the veta This IS especially important now because the United 
States likely will be less dominant in international politics in  the 
future. 

Several factors support a proposal to replace the permanent- 
member i e to  with a double.majonty voting scheme. First. United 
States security improves as international security improves 
Second. international security improves as the Security Council 
acts more effectively Third, the Security Council acts more 
effectively as It becomes more authoritative-that 1s. as It 
operates without the veta Fourth, elmmating the veto 1s in the 
United States' best interests Fifth, a double-majonty voting 
method 1s the best way to make the Security Council more 
authoritative, considering Its purpose and the international 
eommumty's needs 

I1 UXITED STATES NATIOKAL SECURITY IMPROVES 
INTERNATIONAL SECURITY IMPROVES 

AS 

A. Peace and Seciirit> Are Indiomble 

To say that United States national security improves as 
international security improves IS to sa) that  security 1% 

mdmsible Indivmbilit) means a security threat anywhere 1s a 
security threat everywhere-that IS. one cannot classify any 
threat 8 s  purely national or mternatmnal. This 1% true because 
our narld 1s ever.ihnnkmg 
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Kant stated, "The intercourse .. which has been everywhere 
steadily increasing between the nations of the earth, has now 
extended so enormously that B violation of right in one part  of the 
world is felt all over it."26 I n  1939, Neville Chamberlain 
acknowledged this principle of Indivisibility by noting that states 
share a common objective in seeking "peace and security for the 
peoples of the world"2' In 1945, the United Nations' founders 
believed security was mdivisible. The international community 
had no interest in collective security unless security was 
~ n d w i s i b l e . ~ ~  Kwertheless, the founders established a collective 
security strueture.29 

The international community continually grawa closer 
through improved communications, increased economic interde- 
pendence, increased reliance on collective security, integration of 
ideas, and growing membership in international organizations.3o 
This integration removes "the insulation from the rest of the 
world that geographical diatance used to provide, making 
isolationism impractical "31 

The United States recognizes that Its security depends on 
international security "In the 1920s . the Nation turned 
Inward. That course had near dmastrous conaequences then and it 
would be even more dangerous now At a time when the world is 
f a r  more interdependent-economicaliy, technologically,  
environmentally-any attempt to isolate ourselves militarily and 
politically would be folly "32 

Just  88 it would be folly t o  ignore security threats abroad, it 
would be folly not to lead the world toward improved security 
Therefore, the National Security Strategy states, "As we move 

' 6 C r ~ u ~ ~ ,  m p m  note 7, at 251 (quoting Kantj 

art 1 para 1 #stating the 

Secunfi Councd sufhorifyi 
" S e e  John Lewis Caddis. Touiiid the Post-Cold U'or World, Council on 

F a r e m  Relatmns. Sonnil 1991. axadable zn LEXlS INTLAW Llbran FORAFR 
File idescnbmg fhe'waj.6 in which the uorld 11 becoming mfegrited). Miles 
Kahler, The lntwnafional Politicvl Eranomy, Covnril on Forelm Relatmns Fall 
1990, oinrluble &n LEXIS. IZTTLAW Librarv. FOFAFR File. Anant K. Sundaram 
.Va:abonaI Sowie~gnty  to Biome far BCCI S&dd WALL Sr  J ,  Om 24, 1991. at 
A17 

"Caddin. supra note 30 
"Natsec Strategy, supra nare 1 at 2 
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toward the 2 1 s  century, this interdependence of peoples will 
grow and will continue to demand responsible Amencan leader- 
ship. Guided by the values that have inspired and nurtured our 
democracy a t  home, we will work for a new world .9 

B. Current Security Threats Are lndrursible 
Indivisibility 1s a fact. Security threats are never purely 

national or international but are always both, and to a greater 
extent every day Today's security threats-fragmentation, re- 
gland competition, drug trafficking, terrorism, arms proliferation, 
and economic competition-manifest their inherently mixed 
characters 

1. Fragmentation -Today, "[tlhere are . forces of fragmen- 
tation at work that are resurrecting old barriers between nations 
and peoples--and creating new ones 'W They appear as national- 
ism, protectionism, racial termon, and religious tension 3 j  Frag- 
mentation, a6 we see in the former Soviet Union, Yugoslavia, and 
South Africa, creates security risks for the United States and the 
international commumty. 

The first risk involves competition among fragmenting 
factions During Gorbachev's attempt to keep the Soviet Union 
together, he warned, "Without the union, there will be an eternal 
erosion of our society as a whole . . .  The disintegration will even 
be fraught with Russia and Ukraine have argued over 
ownership of the Black Sea Fleet, raising fears of an ethnic war 37 
The former republics have significant border disputes with each 
other.38 Russia and Ukraine even began to erect trade barriers,39 
and fought over the control of nuclear weapons 40 

This competition is indivisible for three reasons First, the 
potential that  nuclear weapons might be used in conflicts among 

" I d  a t  33 
'-Gaddr%. supra note 30 
i'ld 
"Carl Mallins Highlight Three Summer D a y  Turned H ~ s l a r v  L'pstde 

Down, YACLEAY HLUIEI LIMITED, Dee 23. 1991, aioilobie ~n LEXIS ISFLAW 
Library. ASIL File 

"Ad1 Ignatms. Black Sen Fleet Sfrondrd tn T u g - o i i V o i .  WALL ST J ,  Jan 
17. 1992 at  A8. Eleanor Randolph. Yellsin Says Block Sea Sobal Fieri Uusf 
Belone to Russia. .\'of Ukraine. T T A m  POST Jan 10, 1992 sf A14 

"Graham Alllaon & Robert Blackwill. America's Stake ~n the Sao~ef  Fuivii  
Council on Fareign Relations Summer 1991. m m i i n b l r  zn LEXIS INTLAW 
Library, FORAFR File 

"Randolph, sup?" note 37.  e t  A14 
"John J Fialks, L'kiainionr R e m #  1-S  Effwt s  to B e d  Thew Auclear 

Suoida Into Piooshniea.  \TALL 3 r  J ,  Dec 6, 1991 at A16 
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former republics threatens the whole world 41 For instance. 
damage from mmfinngs and harm from fallout. as well as the 
mere threat of deploying nuclear weapons. impact ivell beyond the 
old Soviet borders Second, the related risk of "brain drain" I S  a 
real threat The sell-off of nuclear technology could "enable Third 
World countries to expand their military capabilities in coming 
)ears ''0 Libya, for example. already has attempted to recruit 
Russian nuclear scientmts Third, competition among factions 
can spill over into ather states. Most notably. the fragmentation 
in currently being witnessed in Yugoslawa has threatened 
Greece 44 

The second risk involves the power vacunm that fragmenta- 
tion creates Seighbonng states compete for the influence that the 
central authority held Such a vacuum exists in the former Soviet 
Union, where Turkey and Iran are competing for influence among 
the Islamic r e p u b l i ~ s . ~ ~  

The third risk inrolves human rights violations. Democratic 
self-determmatmn "does not guarantee human rights."46 The civil 
war in Yugaelavm has tieen over ten thousand people die" 
Serbians are fighting to create an autonomous enclave for Serbs 
hrmg in Croatia, and are repressing Albanians who seek to create 
B similar enelare in Kosovo Senator Robert Dole reported that 
"the Serbian government 1s systematically destroying the human 
rights of the A l b m x m s . " ~ ~  Moreover, 1x1 1990 alone. over 260 
people died in South Africa from factional fighting between 
Inkatha and the African National Congress.so 

- 
4 Keith Bradrhir  Sof ing  So i t i t  Ecirpre Baker Sirs Arm8 Rirhs,  S Y  

TIWEE Dec 9 1991 et A6 qmtmg Secretary Baker aa laying that  this 15 ' a n  
errraordmarilr daneerouc iituarmn far Euraoe and for the red  of the world- 
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The international community's interest in preventing t h e e  
abuses 1s clear 51 The human rights violations that accompany 
fragmentation sow seeds of future conf l i~ t .5~  Ethnic Hunganans 
and Albanians are seeking autonomy in Y u g o s l a v ~ a , ~ ~  raising 
ethmc tempers in Hungary and Albania. Similarly, racial tensions 
in South Africa drew considerable world-wide attention to that 
country's social pohcies.s4 

The fourth nsk, which clearly LS the most indivisible risk 
posed by the forces of fragmentation, 1s fragmentation's propen- 
sity to proliferate Once one group is able to exercise its rights of 
self-determination, other groups surely will follow These other 
groups may compose already fragmenting groups, as seen in 
Russia and Serbia.56 Alternatively, these "follower" groups may 
be in other countries. In East Europe, for instance, "the 
achievement of liberty in one country" caused similar results in 
athers.57 In either case, the other three security risks compound 

Fragmentation, therefore, causes four distinct security 
risks-factional competition, power vacuums, human rights viola- 
tions, and proliferation. Each of these risks threatens the entire 
commumty with potential nuclear confrontation, "brain drain," 
spillavers of violence, and fights to fill power vacuums 

2. Regionairsm -Regmnalmm promotes security and cooper- 
ation "only within limited segments of the globe" where common 
loyalties, problems, and interests exist 56 Regionalism stands in 
contrast to globalism, which attempts to find commonality on B 

l'See Gensehei Calfs for  Secuntv Council .Mote on Yugasloria Crisis, 
Agenee France Pres% h o u  22, 1991, auatlable zn LEXIS, ALERT Library, 
ALERT File [heremafter Gsniihar on Yug~sla i ia l  

52See Sunitem u p r a  note 11, at  664 
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global scale jg Regionalism has an advantage in that it IC easier to 
unite a limited area than the whole globe60 On the other hand, 
regionalism poses a nsk that reponal agencies ulll take on lives of 
them own and compete ulth other regional agenciese1 Reponal 
conflicts are even mare indwmble than other international conflicts 
Far example, the Cold War actually was a forty-five year reponal 
competition that threatened security all over the world No place 
was safe from potential nuclear conflict or low intensity conflict 

Despite current optimism over regional relatmnshps, regional 
eompetman wlI continue to anse. The United States National 
Secunty Strategy States, T e  see r epnee  that have made 
themselves champions of reponal radicalism, States that are all too 
vulnerable to such pressures, governments that refuse to recogmze 
one another, and countries that have clams on one another's 
terntoq-mne ulth significant mili tan capabilities and a history of 
recurring war"62 Resmal  competition will occur not only ulth 
radical r e ~ m e s ,  but also ulth the European Community and Japan 
With the demise of the Somet threat, European and Japanese 
loyalty to the Umted States could fade dramatically 

Current United States support for the European Community 
1s precanaus for several reasons First, the European Community 
may pursue Lts own economic interests through trade barriers 
Significantly, European markets account for forty-six percent of 
world trade 63 Second, though the European Commumty promises 
freer trade, Amencan voters actually may not necessarily want 
freer trade.64 Third, Europe may challenge the United States' 
political role. Specifically, French President Franc018 Mitterand 
has asserted, "eyeing the United States and Japan, Europe will 
be the top pouer by the next century."65 Europe is planning a 
unified foreign and defense policy that certainly would affect the 
North Atlantic Treaty Organization fNATOJ.66 

I d  at 102-03 
Id at 102-03 113 8wihng Churchill'i support o i  regionalirml 
Id 8t 113 'clfmg President \Yllson'% blew that  ~ e p n a l l a m  lead8 t o  
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0 8  Long os Fire Trade Piriods.  U'ALL S r  J ,  Doc 5.  1951 at A l l .  Stamati ,  ~ u p r o  
note 8 

ote 30 Iciting that the United dtstea ~mpoie l  trade 
whether the national intereat m liberal markets 15 

Llphrmuis Fop Europe U S  NEW & Kanm Rrpanr 
Der 23, 1991. st 13 [hereinafter .Vm W i a n l  

8ddfamaiy ~ u p a  note 6 rhatnng France's and German? I auggertion of B 
Eurapesn defense iorce , see Jeane Phrkpatnek, Slouching Taiiord European 
L'niiy, 1 5 ' ~ s ~  P o w  De< 2 1991, at  A17 (rfafmg that B unified Foreign and 

pdltlrally scceprab 



19921 UN SECURITY COUNCIL VETO 197 

Japan also 1s considering a reponal strategy because of 
competitive pressures from aggressive United States trade policy, 
European Community integration, and prospects of a North 
Amencan Free Trade Agreement.67 Japan also wants to expand 
its political influence and reduce the Amencan military presence 
in Asia.68 Because of its economic power, Japan likely will become 
a challengmg competitor. A recent poll reported that  sixty percent 
of Amencans believe Japan is a "'critical threat '  to the vital 
interests of the United States 1'68 

3 D m g  Traffickrng.-Xo security threat 1s as significant 
today as the  drug trade. "IIlllicit [drug] t raffc  generates large 
finanem1 profits and wealth enabling transnational criminal 
organizations to penetrate, contaminate and corrupt the struc- 
tures of government, legitimate commercial and financial busi- 
ness, and Society at  all its levels."70 Despite the commitment of 
increased resources in recent years (from $6 billion to $10 billion 
by the United States), the threat cnntinues with no discernable 
end in sight.71 In the 199Os, the United States expects traffickers 
to continue their explmtatians of American markets and to 
expand into the European Community and East  Asian 
countries.72 

No security threat is a~ mdiwsible a~ the drug trade. "None 
of us-not one-is safe from the danger of drugs. Drugs pose a 
serious threat to global security . . .  There is no country . .  . 80 

proud or 80 great as to be able to n d  itself of drugs without the 
help of other The United States attacks the problem 
both at  home and abroad, recognizing that  victory on both fronts 
1s essentml.74 

Wapng the war on drugs is essential for several reasons. 
First, drug trafficking anywhere threatens countries everywhere 
because it overwhelms producer countries, rendering them unable 
to prevent harm to others. Colombia, for example, has completely 
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'.Funabash>. supra note 9 

"Holbraoke supra nnte 4 
. T m t e d  Nations Convention Agamt  I l l m  Traffic in Sareoflc Drugs and 

Psychotropic Substances. Dec 20. 1988, preamble Senate Treaty Document No 
101-4. 28 I L Y 493, 498 [hereinafter .Yuicuties Conrenl~onl 

"Baker. supra note 5 Charler Lane et  a l ,  The .Vri~esf W a r .  N ~ u s w c c ~ ,  
Jan 6. 1992. at 18.19 

'*sata.c srraregy SUP'Y note 1 

--satsec stratem, supra note 1 

a t  17 

a t  17 
'iBaker, u p i a  note 5 



198 MILITARY LAW REVIEW [Vol. 138 

succumbed to this illicit trade. Its economy not only depends. but 
also thrives, on cocaine. Profits from the drug trade corrupt the 
government, buy up valuable property, make trafficking more 
efficient, and provide social standing Internal violence reigns 
with over 16,200 homimdes in 1987 alone Over 12,000 guerrilla 
combatants campose eight different guerrilla groups. The country 
1s in an abyss, rendering It virtually powerless to prevent the 
production and export of drugs 75  

In addition to its overwhelmingly disruptire internal influ- 
ence on drug.producmg countries, drug trafficking anywhere 
threatens countries everywhere because i t  causes tensions 
between producmg and consuming nations.76 These tensions are 
manifest in the relationship between Colombia and the United 
States. For instance. from 1979 to 1981, the Medellin trafficker8 
literally attacked the Miami drug market, killing over 100 
persons in 1981 alone. They capitalized on anti.Amencan 
sentiment in Colombia to oppose the 1979 extradition treaty The 
United States often has frustrated the Colombian government by 
doubting its resolve in fighting the Medellin cartel i7 

In addition, the United States has conflicts with countnes other 
than Colombia Heram production and expo17. continue m Burma 
w t h  apparent government support 78 Because China aupports 
Burma, the United States and the United Sations have little 
mfluenee there United States drug mtelventmn aseistance m 
Bolma reluctantly 1s received and largely meffectwe. Rather than 
fight drug traffickers, Bolima uses the aid for eounter-insurgency 
operations "in which hundreds of emlmns have . been executed by 
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government farces"7g The same problem exists in Peru80 The 
United States' policy of abducting dmg traffickers from Meum has 
strained American relations with that country as we11.81 

Combatting the threat that  drug trafficking anywhere has on 
countries everywhere also 1s important because the violence 
incident to illicit drug trade crosses borders easily. The violence 
in Miami from 1979 to 1981 1s not the only example. In 1986, far 
Instance, the Medellin cartel attempted to assassmate the former 
Colombian Justice Minister In Hungary 82 Drug profits also pass 
from country to country, relatively free from governmental 
control.83 In particular, United States' efforts to police Ita borders 
have had little impact because traffickers continually find new 
ways to hide drugs coming into the cauntry.ad 

For these  reason^, the United States will be secure from the 
drug threat only when the international community is secure. The 
inability of producer countries to control the problem, a8 well as 
the difficulties that  consumer countries have in abating It, is an  
international problem Moreover, tensions between producer and 
consumer coun t rm present security problems beyond combatting 
the traffickers Fmally, because the drug trade crosses borders so 
easily, na one 1s safe until everyone LS safe. 

4. Terrorism 

[Tlerrorism has generated unprecedented dangers to 
the national security of democratic nations Terror- 
mts are capable . . of killing hundreds of innocents a t  a 
clip. . .  [Tlhe technology for building bombs that can 
escape detection has outatripped the teehnoloB for 
preventing the tragedies they cause. Ke have reason to  
fear, moreover, that  if this form of warfare continues it 
will get even bloodier.8J 

"Lane. supra note 11, a t  21-2 Bolivia is concerned about mditar) 
armstance because they fear corruption in then mdltary, "whlch last made 
headlines x h e n  the 'cocaine co l~nel i  took parer in B 1980 coup''  Id Yilitary 
m i i t a n c e  hkel) rould  benefit rhe trafficker6 more than the government Of the 
900 soldiers now being trained 86 percent are canscripti ~n ~ne .year  hitches 
Many have relames wmkmg ~n the drug industry who may well h u e  the recrulti 
8 3  aeeurrty guards, paying B premmm for LT S know-hor ' Id 

" I d  
" S P ~  Andrea3 F Loaenfeld, Xadnupptng bj  Gorwnmenf Order A 

"Bagley, supra note 5 5  
19Sei Sundaram supra mte 30 

"Abraham D Sofaer. Teriarzsm. fhr Law. and the .Yofional Defense. 126 

F d l o i i - U p ,  8 4  .4 J I L 712 713-14 r1990' 

'eB.gley, sup70 note 75 Lane. sup'" note 51. a t  I 8  

Yrr L RE\ 122 ,1989 
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Despite the sigmficant political developments of the last few 
)ears, the danger of terronsm contmues. Over 200 terrolist attacks 
occurred dunng Operation Desert Storm 86 The United States will 
continue to be a terronat target as long a8 it remains an active 
world power Therefore, the United States wdl be safe from 
terrorism only when the internatmnal community 1s safe 07 

Terronsm anyvhere affects the Umted States and the 
international community for three reasons-ita CBUSBS are mterna- 
tmnal, Its effects are mternatmnal. and It undermines cooperation 
among states. Terronsm Stems from colonialism and alien occupa- 
tion and, regardless of who 1s right. the conflicts clearly are 
internationalBB The world has wtnessed examples of this in 
Northern Ireland and Palestine. Because of its mternational a m r e ,  
the United States must confront the conditions that prompt 
terronsm. and often must decide which side to support.sg A s  a 
result. the United States frequently becomes the tenonst's target. 

Terransm's effects also are international, impacting on a 
state even when the particular act is eommmed outslde of its 
borders During Desert Storm. for instance, terrorists killed an 
American and targeted the Amencan embassy in Jakarta  90 

Likewise, since 1986, Americans in Rome Vienna, Berlin. and on 
Pan Am Flight 103 have been terrorist targets 91 

Terrorism also undermines cooperation among states s2 

States use terrorism to attack others and evade responsibility for 
t h e n  actions 93 Libya tned to avoid responsibility for its terronsm 

~~ ~. 
'dInlrinalianal Coopeiafion Countrin Iraqi  Triiariat Threats D S 

Department of State. July 1 1991 asailable ~n LEXIS. ISTLAIV Librar) 
DSTATE File hereinafter Cooperation Caunirir Iraqi Ti 
occurred ~n the Umred Sfatel,  terronsti killed m e  American and attempted t o  
bomb the American Embass) in Jakarta Iraqi diplomat; conneefed with terrorist 
atfernilfs ~n Asla -ere axpelled Id  

' S e e  Nafiet Strategy mpia note 1 at  3 
A Rei 34'146 C N GAOR, 34th Sers Supp So 46, at 241, D S Doc 

ARES134r146 819601, 19 I L h l  533 535 ,19801 #United Sfsfei abifainine 
zOSee Bniirh Rights Chicago Tribune Sov 18, 1988. at  26 mdibcuiiing 

United Ststea support af Bn tam ~n the conflict in Northern Ireland,, Linda 
Greenhouse, Eriiodifmn 2s P r a r m g  II Touchy Subject f o r  the Senate, N Y  TihiEs 
May 18 1986. at  4-4 8discuabingCmted Stares efforts ta exrradire Joieph Daherry 
to Bntamr  

sFCoopiiaiion Counterr Imqz Term? "pra note 36 
BISafaer. ~ u p r a  note  36, at 103-4, John  M Goshko, Ani8 Libyon Actrur. 111 

"'See  S C Re8 578, D F SCOR, 40th S e i s ,  Rssolutions for 1985 at 24 

83Safaer m p m  note 85 at 94-6 Safaer bays there attacks hare became a 
iubarantial threat t o  the national securiti of the United States ' I d  In 1986 232 

Aiil inri Bombings Eosed, FMH P o ~ T ,  Jan 3 1982. at .4l6 

U F  Doc 5RES15i9 819851, 25 I L M 243 118861 

Americans =ere , i m m i  of t ~ r r a i i j m  I d  
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in 1985 and 1986. Finally, by turning to terrorism, a state 
covertly takes matters into its own hands, instead of using 
cooperative means to resolve disputes. 

By offenng an expedent alternative to resolving problems, 
terrorism diminishes cooperative dispute settlement. Accordingly, 
when cooperation breaks down the potential for violence increase~.~4 
Target states may feel compelled to take extreme measures when 
they are unable t o  rely on normal legal procedures. For example, 
Israel performed a militaly hostage rescue when Uganda harbored a 
group of hjackers that held Israeli citizens at  Entebbe Likewse, 
President Reagan ordered the bombing of terronst camps in and 
around Tripoli after Libyan leaders ignored warnings to stop its 
attacks. An additional problem arises when a state refuses to 
extradite a terrorist. Specifically, the target state may abduct the 
terronst, causing " a  severe stram an relations."*j 

Terransm remains a sigmficant international seeunty threat 
The Umted States recognizes that its prominent role m international 
affairs makes Amencan interests especially vulnerable. Terrorism's 
causes and effects are international because it underminer coopera. 
tmn among states. Therefore, the United States will be safe from 
terrori8m only when the international community is safe. 

5. Arms Prolrfeeratron.-hs control, to include nonprahfera- 
tion and disarmament, IS a recognized means to preserve mterna- 
tional secunty.si Kant included disarmament a6 one of his 
conditions far perpetual peace Czar Bicholas I1 made disarmament 
an objective of the first Hague Conference President Wilson 
included hsarmament in his Fourteen Paints. 

Despite the recognized value of arms control, proliferation 
remains a significant threat 97 Military technology has led to the 

'-See Id at  106 l ' t e r r ~ n d f i  need basea t o  hw and work. t o  train, t o  s t m e  
their weapons, to make their bombs. and Lo hold hostages The States 81s 
slmoat invariablv unable or unwdlmc to extradrte them The 0 n 1 ~  oassible . .  
remediei 
state, 1 

OR& wovld require infri&ement af the territorial Integrity of the 

' $ Id  at 110, o lm Memorandum from Milham P Barr. Arbletant 
Attorney General. t o  Dick Thornburgh, Attorney General Authority of the Federal 
Bureau of Investigation to  Override Customary or ather Intsmananal Law ~n the 
Course of Extraterntorial L a r  Enforcement Actwines.  June 21. 1989 
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adyent of relatively small bombs that have mcredlble destructwe 
power. They also are "easily hidden. easily transported-and 
susceptible to theft 'W The specter of the prollferatm of these 
bombs was manifest when Iraq threatened the Mlddle East w t h  
nuclear and chemical weapons during the Gulf War 

Efforts to prevent proliferation have been only marginally 
successful. Iraq was able to develop nuclear and chemical 
weapons despite international controls.99 States have resisted 
verification because they fear outside interference with their 
national secunt) plans 100 Curtailing proliferatmn also 1s difficult 
because it creates tension between two legmmate needa. the need 
to prevent irresponaible parties from a c q u n n g  powerful weapons. 
and a nation's need to maintain Its defense capablhtles as an 
effectwe deterrent 101 Ironically, when an irresponsible actor 
actually attempts to acquire these weapons, It almost certainly 
causes a substantial diversion of ~(esources away from those m 
need The world community's recent experience w t h  Iraq 
confirms this 

Arms proliferation will continue to be an indivisible threat 
The Cold War's end has not elimmated the problem, but merely 
changed It from bimlar to elobal.'Q2 Current nsks from Soviet 

ensure nmonal  mfei) and e f f e m i e  eolleef~ie messurea t o  prerenr and 
iuppreia threats l a  and breachea of the peace , Ass~iifant Sacretar? for P o l ~ r ~ c o -  
Mihrari  Affairs Richard A Clarke Address before the Subcommittees on Europe 
and the Middle E m  and on Arms Conrrol, Interns 
House F a r e m  l i i a m  Commmee 'June 27. 19911 e 
Library DSTATE File .derrnbmg Unnted States pol 
American arms and highlightinp conflicts betueen the rni led  States' mferesti  
and the m t e r n a m n d  communlt)'a mrerelts  

"Pialrec Stratem, supra note 1, at  27 I'ihangei ~n OYI relationship ulrh 
the Sonsf Union and Eastern Europe hare markedly reduced the danger of B 
j l s r  in Europe that could e s ~ s l l i f e  t o  the d f r a f e g l ~  nuc lea~  level At the same t ime, 
the threat poled by global ballistic-mmde pr0hieratmn ha! groun  
conmderabl>",, Garrett ,  supra nore 6 at 37 " A s  malor mihiary p o s e r s  reduce 
farces and pull back from forward poimani. ranonal pmers  and emerglng Thlrd 
World nations w111 acceleraie their acqumnon of modern combat weapons and 
delivery platfarmi IRlemonal pnweri qlll  ronfmue t o  develop and B C W L I ~  the 
technolog) fa pose chemical, bialonral ,  and nuclear threats '  J H  Binford Pea$ 
Ill & Jack .A LeCuyer. Giarrng the Farre For C r m s  R i ~ p o r s r ,  Anxr  Yai, Oet 
1991 a t  152 
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fragmentation, "brain drain," and radical regimes such as Iraq, 
threaten countries all over the  world. 

Fragmentation of the former Soviet Union presents the 
United States with two security threats First. the  ''preeminent 
C S interest continues to be to avoid a nuclear war between 
the two countries 'w3 While this threat IS less likely to occur than 
in the  past, ignoring it would be a mistake. Second, violence or 
chaos in  the former Soviet Union could result in a loss of control 
over nuclear weapons. Four republic leaders-Russia, Ukraine, 
Belarus, and Kazakhstan-currently have Some control over 
launching decisions These two risk8 moved Congress to authonze 
the expenditure of $400 million for destroying Soviet nuclear 
weapons.1°4 

"Brain dram" I B  a related risk. The United State8 fears other 
countries will hire Soviet nuclear experts-many of whom are 
now out of work. According to Central Intelligence Agency 
Director Gates, Third World countrie8 could use Soviet expertise 
to "expand their military capabilities posing new challenges to 
U S  interestS"'05 He expect8 that  Cuba, Syria, Egypt, and 
Algeria would be interested in tapping into this technology The 
1000 to 2000 mentis t8  who have no alternative opportunities for 
employment may agree to help these countries Libya already has 
solicited two Russian nuclear scientists 108 

Finally. if the postwar Iraqi government teaches anything, it 
teaches that  arms prolifeeratian will continue to threaten the 
whole world Iraq was integrated into the international arms 
market long before the invasion of Kuwa1t.107 Nothing mnce the  
invasion has changed the international arms market Although 
the United Nations haa imposed strict Sanctions against Iraq, It 
remain8 defiant in Lts public statements and actmns.108 In 

'n2AlImon & Blackwill, supra note 38 
"'id, Bradaher. supra note 41 a t  As rclt~ng Secretary Baker's support,, 

Margaret Bhapmo. A n g n  Russians Confront Yellsin Warn POST Jan 9 1992, at 
A33 (noting that the four leaders have refa p m e r  through B telephone hne. but 
not clarifying ha% the atr~rnative deemon to launch IS made or executed, 

G ~ ~ ~ ~ ~ ,  Supm 97, at e 8  'ntlng of senatorr L ~ ~ ~ ~ ,  and B ~ ~ ~ ~ ~ ,  

-"SSm~th supra note 42 at A22 
" L i b y a m  Said Eo Woo Rusrian Atom Scrtnfisfs, T%-ASH P a m  Jan 9 1992 

at A37 Imtating tha t  Libya offered each mentist 8 $2uuu-per-monrh salary and 
tha t  an unnamed foreign government offered a Russmn Nuclear Ministry expert 
$6000 per month Smith. supra note 43. at A14 

'F'Ciaddis s ~ i o m  n n f ~  ?O 
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addition, many other countries with the resolve to m e  nuclear, 
chemical, and biological weapons wdl continue to seek them 109 
Accordingly, countries that  produce these weapons naturally will 
have the economic incentive to make them available 110 

The international community Continues to face dangers from 
a m 8  proiiferation The end of the Cold War has changed only the 
nature of the nsk. Savlet fragmentation, ' h a i n  drain," and the 
aggressive desires of Third World dictators pose global problems 
Consequently. no country  IS safe until the whole community 1s safe 

6. Econamrc Competition 4 o l d  War threats have occupied the 
world's thnkmg for 80 long that to iaok at economic competition as B 

legitimate secunty threat may be hard to behwe.  In the former 
United Nations Secretan General's mew, however, economic 
competition always has been a secunty threat "Throughout history, 
nations and peoples have been d r a m  into conflicts over natural 
resources. Wars have been fought for territorial expansion, far access 
to mineral wealth and for control of water 'wl 

Economic competition remains a serious concern. "Tadas-, in 
a world of growing population and proliferating technoloaes, 
competition over limited resources can become more fierce . . "112 
Iraq's invasion and threat to control the oil in the Middle East 
proved th18 pomt."3 

The Cold War's end will permit nations to take a greater 
interest in economic ISSUBS. Tensions are rising among allies 
whose cooperation was motivated by the fear of communism 114 

'See Satser Sfratom, ~ u p r a  note 1 a i  1s leltrng that Llbys and Iraq 
received technoloo and amrtance from Weetern companies, id at  21 (ci1in.i the 
nstmnal meres t  ~n msmtamng B mdltar) technolag) haiel  Flslka. a u p m  note 
99 at A24 

, The 38th Floor OPI, hug 1986 oioilable an LEXIS. ISTLAIV Librari 
UNCHRS Fde (quotmg Umted Na t~on i  Seeretarl-General J a n e r  Perez de 
Cuellar'a comments on X'orld Ennronment Day June 6 ,  19661 

..*Id 
iSsr Undersecretary of Stale for Political Affairs Robert M i[lmmifr. 

Address at  rhe Amencan Bar Associatmn lApr 25 19918 aiadnble an LEXIS, 
INTLAW Library, DSTATE File 

.*See Nafrec Strategy, supra note 1 at 6 reco~mzm.i the need t o  preserre 
partnerahlpr w t h  Germany and Japan ~n the face of eeanornlr ~ornpefmon8 
Holbrooke ~ u p r n  note 4 lnoring h m  the S o i i e t  threat tended i o  amooth mer  
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President Bush recognized not only the possibility of conflict, but 
a160 the  potential consequences. "We must guard against the 
danger that  old Cold War allies mll become new economic 
adversaries . There are signs . .  that  this could happen . That 
way lies economic ruin--a prescription far plunging us into the 
kind of Impoverishing rivalry that  ravaged our economies dunng 
the Great Depression.""s 

Economic competition will become more indivisible and 
intense a8 time passes The economies of mdmdual  countries are 
becoming increasingly dependent upon each other, "no nation . . .  
can maintain itself apart from the rest of the world for very 
long."116 The United States is no exception 117 Economic competi- 
tion will raise at  least three security threats-disputes over 
access to resources, competition far economic success, and arms 
proliferation. 

Iraq's invasion of Kuwait illustrated how acce88 to re~ources 
affects the whole world. One commentator asserted the following 
account of the situation, had Iraq maintained control: 

Staunch allies in the region such as Saudi Arabia, 
Egypt, Turkey, and, of course, Israel would have faced a 
real and immediate threat t o  their stability. The 
developing countries of Asia, Africa, and Latin America 
would have been threatened with arbitrary and ca- 
pricious economic devastation. The industrial demac- 
r s c i e ~  of the West and the fledgling democracies of the 
East would have been at  the economic mercy of a man 
who had little inclination to show any mercy hmself.118 

Victory in the Gulf did not resolve the general problem. 
Middle East tensions are as likely to clash over water 8 s  oil 
because both are "fundamental keys to life in the region""9 
Japan,  which is extremely dependent on foreign natural re- 
mur'ce~, likely will seek greater influence in areas where they are 
available.120 The United States, also dependent on foreign natural 

e~onornic dispufei between the United Stafea and Japan. and describing current 
tension in the relatianship). Xahler. sup70 note 30 lqueifmning United Staten 
support for the European Commnnity once the Soviet threat fades) 

'"Laurence >lcQudlan, L'S  lo Apply Yvgoslaiia Sancfirni, Bush Sees 
Demorimy Threat Reuters, N a i  9, 1991, aiailoble zn LEXIS, SEXS Library, 
REUTER File 

"iGaddir m p m  note 30 
".See Natiec Strategy aupio note 1. at 6, 19-22 
"[Klmm,tt dvpm note 113 
l l B J H  Binford Peay 111 & Jack A LeCuyer, Gearing the Faice Far Crisrs 

Rsiponrr.  h h i r  MAC,, Om 1991, a t  162 
l*'HHolbraoke, supm note 4 
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resources, recognizes the need to protect Its BCCBSS. "Re did not 
send our young women and men mto harm's may simply to defend 
the pnce of gasoline . .  But if vital mues  of principle were a t  
stake 80 were vital economic interest8 ''121 

Cornpention among economic powers a120 creates security risks 
In particular. the United States, Japan, and the European 
Community w l l  compete in mrtually every market While no one 
senously beheyes any form of mihtar, conflict LS likely today, many 
believe that the competition w l l  became more fierce.lzz If intense 
economic competition develops, militar?. confrontation 1s possible 

The political relationship between the United States and 
Japan has become stramed. Though far from violent the 
"relationship 1s increasingly filled with friction, resentment and 
mutual recrimination 1'123 W t h  the Soviet threat gone, Japan 
depends less on Amencan security assistance and g r o w  more 
independent ~n its economic and foreign policy Since the Cold 
War, Americans also have changed then  views of Japan. In  1982, 
public opinion polls showed that Americans considered Japan 
'"more important to U S .  interests' than any other countr) "l25 
Keverthelesa, by 1990, sixty percent of those questioned believed 
Japan's economx power was a " ' e n t m l  threat' to  the wtal 
interests of the United States "126 

While the relationship between the United Statea and the 
European Community LS still cooperative, the parties exhibit some 
degree of apprehension over economic competition Secretary of 
State Baker expreased his fears that  the European Community 
would become protectionist As 1s the case with Japan the 

iupphea O f  energ) a1e esaentm1 t o  o"r natlanal eranomli prnspenty 

~~ 

121Kmmnti b ~ p r a  n o t e  113. S I P  o lm Xatiec Strateg) supra note 1 a t  2 1  
"Secvre 
and secunti For the loremeable lufvre 011 wll remain a ~ 1 8 1  element in our 

s ~ m e t m e s  h t ter  c o m p e t ~ f ~ r ~ - m  the eeonomie mens These frirhoni must be 
managed ' , , Funabaihi s u p m  note 6 Holbrooke dupm nore 4,  Kahler ~ u p m  
note 30 >kQmllan m p i a  note 115 quoting President Bush 8 s  stating K e  must 
p a r d  against the danger that old Cold War Alllei 2.111 become ne*, economic 
adieriaries-Cold K a r n o r s  turned trade narrmrs' 

'?'Holbrooke supra note 4 
?'Id Funabaihi l ~ p r o  note 8 
"Holbrooke supra note 4 

- ? ~ l d  Gi i l l vp  mnducred the polls, uhirh found that Amencan reapondenti 
believed more ~n a threat from rhe e c ~ n o m x  pouer of Japan than m y  other threat 
cited ~n the 0011s 
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need for cooperation among western powers that  was essential tQ  
facing the Soviet threat no longer exists between the United 
States and Europe. Commentators continue to ponder whether 
the European Commumty break down trade barriers, or if It will 
take on a hfe of Its own.1= 

Additionally, economic competition presents a security threat 
from the struggle between rich and poor. "Within developing 
nations, dramatic increases in  population and growing dissatisfac- 
tion with the perpetual gap between n c h  and poor will continue 
to be major causes of unrest and insurgency"'2s While many 
Third World countries progreased in the 19808, many others still 
are floundering in debt 
and political instability [are] natural allies," those countries that  
compete well wdl face threats from those that  do not 131 

Because "harsh economic conditions 

Economic incentives to sell military technolam and hard- 
ware threaten international security in two ways First, profits 
from arms sales make producing States unwilling or unable to 
control what their businesses sell For example, notwithstanding 
their apparent interests in moderating weapons and technology 
transfer, Iraq evidently still was able to obtain chemical weapons 
ingredients or technology from Singapore, India. Malaysia, 
Western Europe, and China 132 Second, a state's desire to protect 
the trade secrets of Its domestic companies might cause it to 
oppose verification Losing a trade secret couid cost millions of 
dollars. crippling even a giant campany.'33 These economic 
incentives undermine arms control, and increase proliferation's 
nsks 

"See Sea Un~on ,  mpia note 6i 'quoting President Miffersnd of France BQ 
paping, "Europe w i l l  be the tap poser b) the next rentury"l. Stamaty, mpro  note 
6 Ipmt ing  out that the European Commumrg IS making deeirians about I I J  future 
~n B forum that excludes Umted States partlc~pstmn~ 

-I8Garrett. nuilia note 5 ,  at 37 
"'Kahler, s u p m  note 30 see e g ,  The 38th Floor, supra note 111 :quoting 

United Natmna Secretary-General Javier Perez de Cvellar in hi% speech t o  the 
Congress of Bohna  'Bohna ' s  experience ~n recent years could be rmd fa 
epitomize the dimeasing Itruggle of many which are caught between the 
Scylla af rhe p o h c ~ e r  of adjustment which the prevailmg eeon~mi i  condmons 
demand and the Charybdis of their camrnifment t o  ratirfyinp their people's ~ ~ 8 1  
hopes for a better 1ife"i 

""Gaddis. supra nore 30 :reporting that some cornpame3 are able t o  evade 
lsgsl C O ~ ~ T O I P I ,  Eialka. supra note 99, a t  A24 'reporfmg specifics on the Iraqi 
program1 

"Camahan. supra note 5 st 177 
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Economx competition always has created aecunty problems 
Now that the Cold War IS over. these problems w l l  receive more 
attention Neither the United States. nor ita competitors, are 
immune; access to remurce~, international competition, and arms 
sales inextneably affect their economies. Additionally, future 
relations between the United States and Its competitors will become 
more tense 

c. Summoly 

The world today LS 80 mtegated that B nation isolates itself at 
Its o m  penl. Consequently, states are secure only when the 
international community is secure Security risks from fragmenta- 
tion, regional competition, drug trafficking. terronsm, arms pro- 
liferation, and economic competition affect every nation. This does 
not necessarily portend doom. It does mean, however, that all States 
must commit themselves to Improving mnternational secunty-if only 
for their own sakes 

To improve international security. states must promote unity, 
coercion, and jutice.  States can promote unity, coercion, and justice 
only through a central international authonty. Becauae the United 
Nations Secunty Council has more potential than any other 
authonty in history, states should rely on I t  to promote international 
secunty and should seek methods of mprming Its effectiveness as 
an international organ 

A. Responding to ?odoy's Securit) Threats Requires Umty 

I The Need for Unity - 

"KEIGHBORING NATIONS are naturally enemies of 
each other, unless their common weakness forces them to 
league ~n a CONFEDERATIVE REPUBLIC, and their 
constitution prevents the differences that neighborhood 
O C C B B ~ ~ S ,  extingumhng that secret jealousy which dis- 
poses all States to aggrandize themselves a t  the expense 
of their neighbors 'I This passage. a t  the same time, pomts 
out the EWL and weeests the REMEDY lS4 

~~ 

"'THE FEDERALIST No  6. at  113 'Alexander Hamilton8 #Benjamin Fletcher 
Wnght e d  19611 Ipuofmg Vide, Principis der Segacialions par YAbbe de Mably 
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Unity is necessary because the evils of disunity are p e a t ,  and the 
evil8 of disunity are great because security is 1ndivi~ible.135 The 
remedy, as the quotation suggests, is unity. 

Unity is commitment to the common purpose, rather than en 
mdmdua l  purpose.lae Self-interest tends to make enemies of 
nations. To unite. they must determme then  common weaknesses, 
and commit themselves to promoting the collectme interest.137 
The inability to respond effectively to  today's security threats 18 a 
weakness common to virtually every state Reconciling all of these 
stated weaknesses in security, therefore, presumably would be a 
collective intereat that  called for unity. 

In addition to promoting the collective interest, unity has 
many other practical benefits. including internal security, 
economic prosperity, individual freedom, and burden sha r~ng .1~8  
Moreover, unity 18 necessary and beneficial on any scale. 

The analogy between the state in a society of states and 
the individual in a society of individuals is complete.. . .  
In short, the individual human being enriches his 
nature, strengthens his moral life and adds to hls own 
worth by that form of social and political association 
and service which is found in close and intimate contact 
with his fellow men 

Precisely the same considerations apply to the life 
and activity of nations. When two OT more sovereign 

"'CUuDE. s u p r a  note 7, a t  251 largl ing that  mdrv~r>bdlry demands 
"loyalry ID the world Commmity."under il ronvirtlan that ''*hat 1s good for world 
peace 18 "ecessanly good for the nation") 

l "D  7.4 

.'.See McD0~10.u & FELICIM.~. supra note 13, a t  373.7; matmg the 
Imparlance af CreaTlng legal  itructurea to ensure unity and argving far the need 
to  develop canditiona that  wl l  force decmon-makers to commit to the c ~ l l e c t ~ v e  
lnterelt, 

'''THE FEDERALIST NO 3 (John Jay) (Bewamm Fletcher W r q h t  e d ,  19611 
lregardmg lnfernal secvrlty and ~ c a n o m ~ c  prmpenty). id Eo 5 (same,. rd Ao 8 
INexander Hamdranl tregsrdmg ec~nomlc  prosperity). id  I o  10 Iuames 
Msdman) iregarding mternsl security:, id No 41 (James Madison) In The 
Federalist .Yo 41 Jamas M a d m n  argvad that  a standlng m h t a r y  force LI a 
threat to freedam. and atated 

The Union itself destroys e\ery pretext for a military 
establ8shment whxh could be dangerous A m e r m  umted, r l fh a 
handful of traope, OF without s m g l e  soldier exhlblfa B more 
farbidding witm to  foreign smbltmn than h e n c a  dnunltsd.  With a 
hvndred thousand w t e m n ~  ready for combst the want af thls 
pretext had saved the hbernea of one nation m Europe 

I d ,  HEDILEBEU, su#m noti 14, at 118-9 l regard~ng Internal ~ecurlty and economic 
PTOsperltyl, M c D o ~ c ~ r  & F E L I C I ~ O .  wpia  note 13 a t  96 8mrgumg. 88 t o  burden 
ahanng, that from ilanfieatmn of common YS~YPI  could come B movement toward 
'an l n ~ l n s l ~ ~  pubhc order of ?afefy. freedom and abundance and a w d e  
3hann.r of i erponshhty  for the maintenance of such order'', 
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states agree together to promote some common and 
noble end, the3 do not limit their sovereignties, they 
rather enrich them. By this co-operation and association 
each sovereign state rereals the fact that I t  has a moral 
consc~ou~ness and a moral purpose It makes It plain 
that It cannot, and u d l  not, live for itself alone. but u d l  
do all that  lies m its power to promote the common 
interest of mankind. This does not limit sovereignty, i t  
increases the value of sovereigntl by ennobling it.139 
When the international community has united, i t  has 

preserved security. The United Nations succemfully restored 
peace and order after North Korea's aggression in 1960 and 
Iraq's aggression in 1990 140 Europe 1s making tremendous 
changes peacefully, due in large part to umty among Weetern 
European countries 

When the international community had not united. aeeunt) 
threats continued. In 1946, the United States propmed the 
formation of the International Atomic Development Authority to 
manage atomic ene ra -  without interference from the permanent 
member veto The Soviet Union, however. opposed the orgamza- 
tion, thereby preventing umty on this issue 142 Although the 
United States expected resistance by the Saweta. a failure t o  
unite on the issue contributed to the Cold War arms race 
Disumtv between Great Britain and the Soviet Union over 

'19308~ 
-eiSir G o o a m x  & Srhiori. *upm note 101. at  4i4-57 8ciiin 

Piations ~ n i i y 8 ,  a t  494 .noring general agreement that Urnred 

n Cambodia and El Salvador and Umfed Satians efforts t o  resolre 
n Yugaslana and Cbprur Id see nlao A i m ~ t s n f  Becretar) of State for 

Piear Eactern and South h i a n  Affair8 Edra rd  P Dlerelian Statement before the 
Bubcomm>rree on Euro e and the Middle Eair of the House Foreign Affaire 

b l i  I" LEXIB, IXTLAB Library, DSTATE File 
on in Dererr Storm re\eried Saddam Husrein'r 

Commlrfee Piov 20 
, 'the n c t o r y  of the 

E i e r  m r e  the mternstmnal cammumty h s i  
e that  Iraq complies with all ITS US-mandated 
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Africa's apartheid policy allowed that policy to 
Disunity over Lebanon-caused in part, by biased counter- 
proposals in the Security Council that  received overwhelming 
Support, but nevertheless were vetoed-allowed that conflict to 
continue 146 

Unity 1s more necessary today than ever before. Natural 
jealousies grow as nations grow more interdependent Therefore, 
commitment to preserve peace and security becomes more 
important each day. When the international community unites, i t  
succeeds When it does not, i t  fails. 

2. Today's Challenges Demand Unrty.-Though all countries 
are interested in international security, none can be the world's 
police afficer.146 Nations must unite to defeat today's security 
threats or their efforts will be ineffective 

Preserving security during fragmentation requires unity The 
ciwl war in Yugoslavia serves as one of the best modern examples 
of haw disunity affects a country, as well as the rest of the world. 
The tensions in Yugoslavia have brought Systematic violations of 
human rights 147 Serbs have sought both to keep Yugoslavia 
together and to create an independent Serbian enciave in Croatia. 

 see NaBec Strategy supra note 1. at 2 
I' The Paiificd Scene. ~iinra note 46 lquatmg Senator Dole. after a visit fa 

Yugoslavia. ab s w n g .  "the Serbian government 13 ayrtematlcally desfraylng the 
human rrehts af the Albanians." and citinr a eovsrnment refusal t o  sllow s 
human rights delegatinn f a  enter the count& 
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Nevertheless, while they have moved to establish a Croatian 
enclave, they have sought to suppress the creation of an Albanian 
enclave ~n Serbia. Consequently, the disunity in Yugoslavia has 
led to its demise Most unfortunately, the events leading to the 
breakup of Yugoalavm have had enormoue consequences, not only 
for those who live there, but also for neighbonng states 148 

A unified international response to fragmentation, such as 
that  witnesses in Yugoslavia, 1s required for three reasons First. 
unity 1s necessary to keep the peace and protect human rights 149 

Second, unit> 1s necessary t o  prevent fragmentation from 
spreading In particular, German Foreign Minister Hans-Dietnch 
Genscher has called for B unified international response in 
Yugoslavia, fearing "the example of the Yugoslav People's Army 
will be em~la t ed . "~50  Finally, unity 1s necessary to ensure 
peaceful transition of power in fragmenting states This LS true 
not only Ln Yugoslavia. but also in the former Soviet L'mon 161 

Preventing the threats from redona1 competition requires 
international unity. Otherwise, violent competition among re- 
glonal powers and low intensity conflicts in then  spheres are 
likely. Resurgmg "Cold War" disunity would bring "Cold War" 
security threats 

A annilar call for unity 1s necessary to deal with the 
problems created by international trafficking in illicit drugs 
Neither the United States, nor any other country. can defeat drug 
trafficking alane.16z First, international cooperation 18 necessary 
because drugs. drug profits, and drug violence cross borders so 
easily In addition, effective solutions require producer and 
con~umer  states to Stop blaming each other 163 Moreover. because 
the drug trade overwhelms producer countries, cooperative 

*"Jacob 1Y K q p  &Timothy L S a m  The Y v g o s l a ~  R a p l r ' s  Arm) Betoeen 
C I L ~  war and Dmnfrgroi~on MIL REV Der 1991, at 39 G i r m  President Fearr 
supra note 44, me Sunsfnn m p r a  note 11. at  664 

"eD~uglas  Hvrd Aiirfmg a Balkan tmgidi. T ~ E  TIVES Landonr Dec 3 
1991, n i d u b l r  an LEXIS, N e n s  Library, TTIMES File 

" o G m s t h r i  on Yugoslai#a s u p w  note 61 
"lSeo Dovglaa Stanglin et al .Vooi~, the b i r t h  of e not ton,  U S  Nmrs & 

W o i m  REPORT. Dec 2 3 ,  1991, PI  36 'quoting Secretary Baker 83 s ~ y m g .  'Much 
as we w ~ l l  benefit If fhli revohtian succeeds. we will  BY >I it fails', . .  

lSZBaker. s u p m  note 5 \''There i s  no country here IO proud or 80 great as t o  
be able to  rid Itself o i  drvgr without the help of ather nations Together we can 
work more effectively than in isolation We c m  accomplish more ~n concert that 
[ u c  at odds with one another', 

183Sr? Conrenmg of .Weeling supra note 76 mhtatmg the pomtmn of 
~"deriecretary-G.nera1 far Pohtical and General Assembl? Affmrs William B 
Buffurn BI follows ' I I ln the pasf there had been 'ineufic>ent awareness' of the 
gmvity of the drug abuse Irtuarmn. ind that per~eptran of the size of the problem 
had fan aften been obscured by differeneea over who was moat culpable-producer 
consumer, or lranslt States' ,  
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international assistance IS the  only hope lS4 Not surprisingly, 
when states have united, they have been successful.155 

Like combatting fragmentation and drug trafficking, defeat- 
ing terrorism also requires a unified international response First, 
because terrorism's causes are international, its solutions must be 
international.156 Similarly, because terrorists cross international 
borders easily, preventing them requires international coapera- 
tian. Furthermore, Some states actually are wdling to harbor 
suspected terrorists 157 International unity therefore is necessary 
to punish terrorists and to prevent target states from escalating 
the violence. 

The coalition victory in the Persian Gulf War exemplifies the 
need for unity in  the world community's efforts a t  defeating 
terronim. International unity during Desert Storm was integral 
~n thwarting Saddam Hussem's call for t e r r o r i m  against coalition 
members The international community condemned Iraq's 
hostage-taking, warned Iraq through diplomatic channels, ex- 
pelled Iraqi diplomats who assisted terrorists, and protected their 
airlines and embassies 168 These measurea were largely success- 
ful.158 KO terrorist inadenta were reported in the United States 
One bomb, placed near the American embassy in Jakarta ,  was 
safely disarmed. "Elsewhere . .  plots to attack official and public 
facilities connected to coalition interests were discovered and 
thwarted "160 

:'See. eg. Bagley. nupra note 76 (discussing haw drug traffickers have 
takm c o n f ~ d  over all the power structures m Calombm) 

L66Dr~g Abuse a a m i d  and ecanornic throat OPI, F& 1985. a i d a b l e  I" 

LEXIS, IRTLAU' Library, UNCHRN File ('Increased brlaferal, reglonal and 
interregional co.aperatmn has led t o  record drug mzuies ,  canfiicafion of 
t raneken '  immense financial assets and destruction of many clandestine 
laboratories'), Fact Sheet. mpra note 78 The State Department fact eheef points 
out the expanded cooperative efforts among the United States. B a h n a .  and 
Colambla. the S Y C C ~ I S  ~n stemmmg l n c ~ e a ~ e s  m producbon of coca and ~ p u m .  the 
m r e s s e d  numbers of arrests of trsifiekers and semres  of drugs. and the 
problems caused by Burma's and Laoi'a faiurss to cooperate The fact sheet 
canclvdes wlth the aiaiament, "If the mternstranal community contmues the 
camm~tment and caoperatmn ahown ~n 1990, lt should be pomble to wssksn the 
internatma1 drug trade to B pmnf where I t  would no longer pme B sennus threat 
t o  the world eommumry ' I d  But cf Lane, supra note 71 (noting that eoesme use 
in the Umted Stafea has remained efeady since 1989 and that  tenelon arises. even 
when nations apparently are cooperating in their effort& t o  abate the drug trade) 

"'See s u ~ m  note 88 
"'See w p r o  note 9 1  

C Res 667, U N SCOR, 45th Sese ,  Reaolutionn for 1990, a t  23, U N 
Doc SIRES1667 (1990r, S C Rei 674, U S  SCOR 46th Seas Resolutions for 
1990, a t  25. Lr S Doc SIRES'674 119901, Coopimfian Counten Iraqi Trirui,  supra 
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International umty also IS required to prevent arms prolifera. 
tion First. umty 1s necessary to establish and enforce international 
controls These cantrola are vital because tremendous profits 
othemse would motivate producers to sell. regardless of the 
secunty nsks that arms transactions create.161 Addnionally. some 
countnes remain intent on developing nuclear, bmlogwal. and 
chemical weapons capabdities despite international controls 162 For 
Instance, should the international community forsake its commit- 
ment to purge Iraq of all its unconventional weapons. little doubt 
a n ~ e s  as to what Iraq w11 do In addition to establishing and 
enforcing international controls in general, assunng responsible 
control over the former Somet Union's vast nuclear arsenal presente 
a particular need for international unity Unity among the former 
repubhcs and among interested nations who would fill the power 
vacuum wll be important as long as control 1s in doubt 163 

Like the plainly destructive threats posed by terrorism and 
weapons proliferation. preventing threats from economic competition 
requires unity as well. Abating the potential harms of economic 
competition requires not only umty among competitors, but also 
unity against those who deny access ta wtal T ~ S O U I C ~ E  Umty among 
competitors must exist m two forms. First, competing countnes must 
avoid protectmmsm 154 Second. they must share the economic 
burden of maintaining security. For example. the unity demon. 
strated during Desert Storm was exceptional Kuaait, Saudi Arabia, 
the Umted Arab Emirates, Japan, Germany and South Korea 
contributed over S64 billion in support of the Umted States' milital?. 
efforts 165 The need for unit? to protect resources also became 
apparent m the Persian Gulf War As Saddam Hussem attempted to 
control oil supplies m the Middle East, so may others attempt to 
control cntical economic resources in the future.166 

4 Summary-The need for umty is vital to all countnes' 
efforts a t  improving international security because secunty 1s 

mdmsible States must choose to commit to the collective interest 
to aeheve their self-interests The nsks of disunity-that IS, 
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jealousies among states, unresolved cm~l  conflicts having interna- 
tional effects, economic protectionism, regional conflicts, arm18 
races, and thriving international enme-are greater today than 
ever before The benefits of unity-particularly, economic pros- 
perity, internal security, preservation of human rights, and 
burden sharing-are also great. Whether the nsks or the benefits 
prevail In the new world order depends upon the extent to which 
States unite Nevertheless, while unity is necessary. it  is not 
sufficient Unity must facilitate coercion to be truly effective. 

B. Today’s Seeimty Threats Requ~re Coere~on 

1. The Need for Internatronol Coercrm-As the previous 
section discussed, unity is beneficial to international security- 
particularly because It facilitates coercion against those who 
vialate community values. Coercion is the employment of force, or 
the threat of force, to compel adherence to community values. 
Coercion is necessary because some parties invariably will choose 
to maximize their self-interests a t  the community’s e~pense .1~’  
Coercion, however, can be B competent enforcement mechanism 
only if the community has prescribed norms, accommodates 
meam for the peaceful resolution of disputes, and acknowledges a 
policy of deterring aggression The international community 
actually has recapired these parameters by vesting the power to 
set them wdh the United Nations Security Caune11.169 The 

“’IJ h C ~ i i h m i .  a r t  24 (eonfernng Tesponsahd~ty for mamtalmng ~nterna- 
fional ascunty on the Security Couned:. id an 26 8ohligatrng memberc to  accept 
and carry au t  Security Council dermonsr. id art 33 lempoirenng the Security 
Councd t o  call on partlea t o  resolve conflmr through peaceful mesnsl, id a ~ f  34 
lgranting power to inwetigate conflicts that might threaten internalronal 
aecunty,, ad art 39 tgrantmg power to  dende uhether B threat to mternatmnd 
seeuritr exist i  and t o  determine appropriare corrective meaiureal, id art 41 
Iprantmg power t o  employ m e a s u m  other than armed forcer, id ~ r f  42 Igranbng 
power to employ armed farcei. see YCDOUOAL & Fr~rcrrn-o. ~ u p m  note 13 a t  143 
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effectiveness of coercion in general-and the Security Council's 
competence to enforce community values, in particular-is 
necessary to defeat today's secunty threats 

2. International Coerc~on Is .Veeessary t o  M e e t  Current 
Securrty Threats -Fragmenting countries often are unable to 
control internal violence and unwilling to allow international 
c o e m o n  170 Nevertheless, community \w.lues are a t  stake Vio- 
lence in Yugoslavia has degraded human rights and threatened 
neighboring countriea such that some form of international 
coercion is necessary 171 Fragmentation m the former Soviet 
Uman raises concerns over nuclear weapons control, "brain 
dram," and conflicts over the power vacuum 172 World leaders 
rightly are concerned about these problems.173 

While the regional competition that existed dunng the Cold 
War has not returned, i t  1s as likely to breed conflicts in the 
future as i t  had in the past 174 Coercion IS as necessary today as 
i t  was during the Cold War Unfortunately, coercion's effective- 
ness often is diminished when nations seek to protect t hen  
repone1 powers to the exclusion of united international efforts. In 
particular. the regional interests of a single country can compel It 
to exercise Its veto, thereby aborting the potential coercive power 
of the United Nations Security Council Therefore, absent a 
change in the nature of regional competition and the Security 
Council's competence. "Cold War" could return 

Like dealing with the problems created by fragmentation 
and reg~onal competition. fighting drug trafficking requires 
significant coercion The drug war requires all natiana to a m s t  in 
international efforts a t  abating the use of illicit drugs. momtonng 
drug trafficking, and eliminating supplies a t  their sources 175 
Because drug trafficking 1s a community problem, It requires 
community coercion Cooperative efforts have been successful, but 
not sufficient lie Drug money crosses borders free of International 

"Sir ~ n p r a  noted 41-46 
'-'Genrchri on Yugoslaim s u p m  note $1 'calling far United Sations a ~ r m n  

t o  enforce mlernational ~ O F ~ P I ,  Hvrd supin note 149 'callmg for a United 
hationa peacekeeping force t o  stop killing and protect minorities , McQmllan 
bupm note 115 ' o~ tmg  Premdenf BusWs call for United Saflani ianctions out of 
concern that raciim and ethmc hatred threatened democracy I D  Yugoslaxm and in 
rhe S o i ~ e t  U n m i  

'--See CLAVDE supra note 7 at 113 

1 'Fad  Sheet woro  nore 78 
'-;see xstrec Strategy " " p r o  note 1 at 17 
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controls, making the confiscation of dealers' massive profits 
difficult 177 Producer countries are unable to cooperate in law 
enforcement because traffickers have terronzed or corrupted their 
governments 178 Only international coercion can overcome these 
obstacles 

In addition to drug trafficking, terrorism is a community 
problem requiring community coercion. First, states that  sponsor 
terrorism are not cooperating Libya, for example, long has 
supported terrorism, deapite warnings and sanctions Libya 
also resisted extradition of the Pan Am Flight 103 
Second. the community must employ C O ~ I C ~ O ~  because victim 
statea rame tensions when they rescue hostages, attack terrorist 
bases, or abduct suspects from other states.181 Unlike individual 
action, community coercion is apparently disinterested and, 
therefore, more likely to promote peace. 

International coercion also is necessary t o  prevent arm8 
proliferation because arms controls are coercive by nature, and 
because state self-interest promotes proliferation. The arms 
control functions of regulation and verification are both coercive 
Regulations prescribe community values for each member, but 
current standards arguably are ineffective or, a t  least, msuffi- 
went 182 Verification works only if the community can obtain 
information from uncooperative countries and 1s able to inspect 
for eompliance.'a3 

Iraq demonstrated why coercion is necessary to prevent 
proliferation It developed chemical and nuclear weapons despite 
obligations under the 1925 Geneva Protocol and 1968 Nuclear 

Sundaram. 9 u p m  note 30 
See Bsgley, supra note 7 6 ,  Lane supra note 71 
See Salser, sup's note 85, at 103-06 ldaxnbing Libyan sponsored 

terroriim in 1985 and 1986, and United States mditary response1 
IbYGashka, supra note 91. at  A15 
" 'See Sofaer ~ u p i o  note 8 5 ,  a i  104-10 
li'Ser Fataec Strategy, supra note 1. at 16 IafFlrmlng aupport far eonfrola 

on reapon8 transfer3 and export controlii, Sundaram, supra note 30 ('there 11 B 
void at  the intersection of berraen-country regulations that w11 continve t o  
pronde B lertde ground far many more BCCSs",  

"See G o o m i ~ i i  & S r ~ a r r .  wpra note 101. at  524 (noting i n t i e m n  of B 
posL-World War I ~ r m b  agreement that included Japan, but did not pmmde lor 
venBeatm1. Id at  639-40 Icitmg United States oppomfmn t o  the Somet pro 
on atomic r o ~ p o m  ~n 1946, rh ich  would ha\e left to each atate the respona 
for developing atamx power for peaceful means) "The Umted States m b  
on B system af detailed inte~national control. including ownership, management. 
mperwamn. leaiing. 1icenain.c. and inrpeelion " Id , see &o M c D o o c ~ ~  & 
F ~ ~ r c u ~ o ,  supra note 13 a t  364 iregardlng abtalmng mformatmnr 
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Non-Proliferation Treaties. 184 Iraq resisted United tiations efforts 
to enforce compliance and has manifested an intent to violate the 
agreements once the Umted Nations team leaves.185 Iraq's 
motives are understandable because every state desires military 
power, technology, and profits from arms sales. Severtheleas, 
these motives are precisely why international coercion 1s 
Imperative. The Iraqi military build-up is no aberration 
The Japanese militanzed dunng the 1930s under the umbrella of 
an Asian arms control pact.186 Likewise, the Soviets were 
developing bmloacal weapon3 in 1979, despite the 1912 Conven. 
tmn 187 Without international coermon. arms proliferation never 
Will stop. 

The risk that economic competition will cause threats to 
v m l  resources, competition for success, and arms proliferation II 
real Therefore, international coercmn will be required to ensure 
peaceful settlement of disputes,'ss to prevent arms proliferation, 
and to maintain commumty access t o  vital resources. 

3. Summar) -International coercion 1s necessary because 
states will seek self-interest a t  the expense of community values 
On the other hand, the importance of community values has 
grown t o  the extent that  acknawledgmg those values 12 critical to 
dealing with many of the world's problems such as fragmentation, 
regmnal competition, drug trafficking, terrorism, arm2 prolifera- 
tion, and economic competition The community, however, cannot 
solve these probleme without unity and coercion. tievertheless. 
even though umt) and the use of coerc~on are necessary to 
maintain international security, the>- are not sufficient to ensure 
that 8ecurlty endures. To be truly effective, umty and coercmn 
must be accompanied by justice 

l.-P~otocol for the Prohibition of the Use I" War of hiph>natmg Paironoul 
or Other Gases, and of Baclenalawal Yethodr of Karfare, June 17 1925. 26 
r S T 671 9 1  L b T 3 6 6 ,  Treaty on the Son-Proliferation of Suclear Weapani 
opened f a r  signature July 1 1966 21 U S 1  483. 729 C Y  T S  161, ~ e e  Karsec 
Stratem, m p m  nore 1 a t  16 icrting Iraq's purmt  of nuclear arms and use of 
chemical W D ~ O D ~ J  deimte its heme a Dart7 t o  there treaties,  

-l-Comenrmn on the Prohibition of the Development Praducnon and 
Stockpiling of Bacteriological Biologicali and Toxin Weapons and on Then  
Destruction, Apr 10, 1972. 26 U 5 T 563,  1016 U N T  S 163 8Commlftlng 
enforcement dermons ta the Security Council. wherein the i e t a  prebenfed any 
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C. Today's Secunty Threats Require J u s t m  

"There is no real peace and security . . . if these are achieved 
only at  the sacrifice of justice "lBs 

1. J u s t m  I s  Hauing on Honest Broker .Jus t i ce ,  as the world 
faces today's security challenges, requires a disinterested decision 
maker, or honest broker The principle that  no one should judge 
his or her awn cause is firm.lsO The United Xations Charter 
recognizes the need for an international honest broker. Article I 
states that  the United Nations will maintain peace and settle 
disputes ''in conformity with . . justice and international law."'91 
The drafters recognized that  the Security Counml not only must 
"suppress the use of armed force," but also must "act 8s an organ 
of eonciliatian."1s2 To foster conciliation, one must be an honest 
broker; otherwise, the partiea will lack t inst ,  leading ultimately 
to their rejecting the dispute settlement process 

2 Honest Brokers Are h'ecessary -Fostering conciliatian is 
important because states are always in close contact, and 
therefore, in canflict.193 "In . . this continuous process, contending 
participants make certain . .  claims about the lawfulness and 
unlawfulness of . . coercion Generally, one participant amen8 
that  it 18 lawful to accelerate the intensity of coercion . . 
against the opposing participant; and the opposing participant 
then maintains that  such 18 unlawful .. and justifies defensive 
eoercion."19~ Honest brokers are able to decelerate the intensity of 

l l a G o ~ ~ m ~ ~  & H m ~ m  supra nore 19, at 93 lnanng the general posman 
held by delegates at rhe San Francma eonference who drafted the rnited Nations 

lBCSee U iY CUTER art 27. para 3 rin decmons under Chapter VI, and 
under Daransrrh 3 of ATticle 52, a m i t ~  IO a dimute shall abstain from w t m ' r  

(iuotmg H u g o  Grotmsr, Id at 2 i 7  mnting the practice ~n breek city-states), 
CULVER, supra n m  167. at 205 (commenting on Leiif icus 19 17-18. whxh 
prohibits p~ivate  revenge m deference t o  c ~ w l  avthantyr THE FEDE-IST NO 10 
(James Madman, IBen~amin Fletcher Vinght ed 19611, Goa~srcw & H*hlano 
dupin note 19, .at 224 (quotmg Pieaidsnr Fmnklm Romevelri. HEZILEQEZ, s u p m  
note 14 a t  48 80uorine U-illiam Penni . -  

'~'UlC CHARTER art I, para 1. 3es Goo~hica  & Hausno, nupro note 19, 
ar 23 

l'*GoaonlcH & HAMBXO, ~ u p r o  note 19 BL 94 ldiscussing the drafters 
intenti The authors ~mmedmts ly  pmnt out that  'no mate nhleh has taken the l a w  
into I t s  own hands ahould be allowed to  srop the [Secuntyl Covnrll from actmg" 
Id This concern abour states faking the  la^, info their own hands ~mplies that the 
Sorunt)  Canned should am BJ an honest broker 

l s . M c D o u c ~ ~  & FELICI&\\O I U L ~  note IS a t  105 
'"Id at 123 



220 MILITARY LAW REVIEW [Vol. 138 

coercion That is why the Umted Nations Charter gives the 
Security Council power to perform this role.196 

Honest brokers have succeeded m the past The League of 
Katians resolved twenty cases during its first ten years 197 The 
United Nations secured the peaceful disposition of Italy's colomea 
when no other agreement could be reached.198 Despite cri t imm of 
the United Nation's effectiveness, "[it] 1s still capable of 
performing its function of peaceful settlement In the opinion of 
many, this 1s Its major responsibility and opportumty"'ss The 
opportunity to resolve international m u e s  in the forum of the 
Umted Nations exists only because the parties that  participate 
have confidence in the body's ability to address the issues with 
some degree of impartiality 

3. Today's Threats Partreulorl> Require Honest Brokers - 
Each of today's security threats requires an honest broker to 
reduce tensions. For instance, fragmentation in Yugoslavia 1s 
rampant with ethnic hatred that accelerates violence The Serbs, 
however, are not honest brokers They have violated human 
rights and prevented human rights delegations from working in 
the country.200 They have taken inconsistent positmns on 
allowing independence, iavonng it  for fellow Serbs in Croatia. but 
opposing It for ethnic Albanians in Serbia 201 Yugoslavia clearly 
will not be able to reduce tensions alone 202 

Reaonal competition among the United States European 
Commumtv. and Asian mwers will mow more intense In all 
spheres-economic. political, and military 203 No honest broker 
ever conciliated disputes among Cold War rivals Having an 

" L e  G O ~ D R I C H  & S I ~ K - S .  supra nore 101. at  367 #"A procedure of 
eaiabliihed value ~n dealing with international dmputei and threatening 
iiruationi u to get the interested parties t o  take meaiureh that wdl prevent the 
further aggravation of the ntuatmn" The aurharr note that  the League of 
Na t~ons .  Permanent Court of Infernatma1 Jult~ce.  Secunty Councd and 
Internafmnal Court of J v r f ~ c a  were estabhshed wlth power t o  perform roles B J  
hanest brokers See id 

"*see us C l i m r m  art  33 allowmg the Secunly Council t o  call upon 
pariles to use peaceful means t o  r m h e  dspvfes8, id art 35 ,eneouraglng partlei 
t o  bnng  dlrpvlei t o  the Security Caunci l i  id art 36 #emporering the Becuriri 
Councd fa recommend appmpnate means t o  r m l v e  dlspurei.8, id art 3 7  
mempowenng the Servrlty Cauncd 10 recommend appropnate terms oiieii lemenf 

l B C ~ ~ ~ o i .  supra note 7 at 228 
l B ' G o o ~ n l c ~  & Sihiars a u p i a  note 101 a t  25; 
la ' Id  at  514 
%Sei supra notes 46-49 and accompanying text  
'"The Poliiicaf Scene SUPTO note 46 
?":See Hurd, 8upm note 149 :The Yugodavi recognise [sic1 that  the) need 

outride help The m a h e m e m  of the ~ n r e r n a t ~ o n a l  community offers 8" 
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honest broker to foster conciliation in  the future, however, would 
make the world safer than it was during the Cold War. 

The drug war could benefit substantially from the interven- 
tion of such an honest broker to resolve conflicts over prowding 
security assistance, facilitating extradition, and taking respon- 
sibility for the problem itself 204 These conflicts have created 
strong anti-American sentiment in Colombia, Peru, and Bohma, 
engendering Bympathy for the traffickers and hindering law 
enforeement.2Qs The United States is not an honest broker 
because It has law enforcement interests in  these countries. An 
international agency, on the other hand, could transcend the 
interests of individual states, thereby reducing tensmns and 
making law enforcement more effective. 

The intervention of an honest broker also would improve the 
effectiveness of international efforts to combat terrorism Terror- 
ism presents a classic example of how conflicts accelerate into 
violence. For instance, colonialism and alien occupation typically 
r a m  competing interests between two states-one state is 
interested in its independence, while the other 18 interested in 
mamtaimng order. As the two states pursue these interests, the 
conflict between them often escalates into terrorist attacks 206 

Subsequently, because the international community cannot mter- 
vene effectively, targeted states escalate the violence, claming It 
to be necessary for self-defense.z07 Later, targeted States seek to 
extradite the terrorists from harboring states, raiding new 
conflicts, which can escalate into sanctions or abductions Zo8 

Having an honest broker involved early could ease these tensions. 

?"Coni.ening of Meeting, ~upipra note 76 (dircuraing the problem of m. 
fighting,, me mpia natea 76-81 and accompanying text lstremng the conflict 
between the Unlted States. Bolma, and Peru) The Umted States *anti a d   pent 
on the drug trade. Bolma and Peru. h o r e i a r .  want the md far combatting 

extradmon treaty), Lane, s v p m  note 71. at  21-22 Innring Bolirian anti-Amenran 
feelings and h o r  the United States IS trammg Bolivian soldiers who u ~ l l  r o r k  for 
the traffickers nifhin a )earl. rd at 23 (quoting an Amsrrcan adviser a i  saying 
that the United State3 IS los~ng the important war for the -ill of the people in 
BOll"la, 

'"Sea G A Rei 341146. U S  GAOR. 34th Seas , Svpp Xo 46 m 244. U S  

40th Seas.  Supp ha 53,  at 301, U h  Doc .4,RES140'61 119861. 26 I L M  239 
11986, 

h~t~s'34'146 (1980) 18 I L M  533. 635 ~ 1 9 6 0 ~ .  G A  R~~ 40161 U N  GAOR. 



222 MILITARY LAW REVIEW IVol. 138 

Accordingly, the international community justifiably should seek 
an increased United Nation8 role as that  honest broker 

In addition to terrorism, arms proliferation causes tentiions 
for many reasons A state naturally creates tensions by building 
mAtary strength for its own security because. by doing so. it 
concomitantly r a m s  it8 neighbors' fears. Regional powers also 
can create tensions in their attempts to balance the need for 
regonal security with the community's interest in preventing 
a r m  proliferation 210 Similarly. states that  produce arme create 
tension6 by pitting manufacturers' and suppliers' desires for 
profits against the community's desire to prevent proliferation 
Because no country can be an honest broker on this issue, an 
mternatianal authority 1s neeemary 

Finally, economic competition generates tenelon over the 
need to protect ~ ~ S O U T C ~ S .  competition between economic powers. 
and the desire for profits from the arms industry211 Reducing 
these tensions 1s as important as reducing any of the others. As 
with arms control disputes, each state has an  unique agenda of 
individual Interests It seeks to protect. On the other hand, every 
State shares one important interest-abating conflicts created by 
economic tensions. Consequently, nations tha t  compete 
economically should be able to appeal to an international honest 
broker to manage these conflicts 212 

3 Summar) -Each of today's security challenges requires 
an honest broker Tensions are more likely to escalate when 
interested parties are left to resolve conflicts themselves than 
when an  honest broker exerts Its conciliating influence Therefore. 
honest brokers must intervene in today's aemrity challenges 
Moreover, because individual states are rarely disinterested only 
an international authority can be an effective honest broker 

' C o S e r  Baglei,  supra note 75 
?)"Sei Clarke supru note 101 The author describer Enired Srates p o h q  ~n 

deciding uho T O C P I I ~ P S  Amencan mrmi Spe~ificsllv,  this decision making pohc) 
hlghhghfs eonfl~rfs between Amencan inrereits and the ~nte ie i t i  of other stater 
and the  inreinarmnal communit) In parf~cular Slr Clarke cites the Emfed 
Stafea goal of derernng ag.cgreiamn aga~nst friendly' state8 argues tha t  Umred 
States transfers hare not contributed t o  qgressm-eren  ~n the case of l ian and 
note8 that the U n m d  S f s f e ~  would not support any aqreemenf "that uavld  
prohibit such i a l e ~  tha t  are necemmy for rhe security of our friends ' I d  

" lSer S U Y ~  note, 111-33 and ~ ~ c o m ~ m v m . ~  text . . .  
' l 'Sei Kahler. dupra n o t e  30 8tarmg that the question of crearing an 

mfernilnonal eeonomx order =as swlded d m n g  rhe Cold War penod but must 
be answered ~n the  1990s Kahler expresses particular concern about 
p r ~ f e ~ f m m n  trade d e h t s  burden-aharnng an support of e c o n n m ~  ~ n s t ~ t v f m r  
and ~ncorporarian of m a w  ne* and dlveiae ~ o u n t r m  BJ members id 
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D Unity, Coere~on, and Justice Coexrst Only rn a Central 
International Authoirty. 

1 The Need for  International AuthorLty.-To this point, this 
article's analysis shows that international security requires unity, 
coercion, and justice These values, however, also implicate some 
authority that recognizes and enforces them Moreover, the only 
type of authonty under which all three values successfully can 
coexmt throughout the world is B central international authority 
The other methods of legitimizing authority-that is, through 
moral consensus. mdmidual state enforcement, or regmnal 
enforcement-lack a t  least one of them. When one of these 
requirements is lacking, however, international security mevita- 
bly will suffer 

The values of unity, coercion, and justice naturally implicate 
authority for several broad reasons Because unity 1s commitment 
to a common purpose, i t  implies a need for authority, even If that  
authority's duty merely 1s to set common standards. Coercion also 
implies a need far authority because the legitimacy of standards 
depends upon the existence of an authority with the power to 
enforce them 21s Justice implies authority because an  impartiai 
party must preside over decision-making If rulings are to be 
recognized just. 

In addition to the need far authority that derives from these 
values mplimtly, the great thinkers of the past SIX centuries also 
believed that unity, coercion and justice require authority. Their 
peace plans actually relied on authority. In the early 1300s, 
Dubois advocated B federation of states. He proposed a council 
and panel of Judges (honest brokers) to decide disputes between 
nations. He also "advocated concerted m h t a r y  action'' (coeremni 
against aggressors.214 Moreover, Dante proposed a System in 
which all people would fall under one world government (unity); 
that  government would be led by one emperor who would have 
the authority to settle all disputes (honest broker) and would 
have the reaponsibility to suppress tyrannies (coercmni 216 
Similarly, Cruce designed an international assembly m which 
delegates would judge disputes (honest broker) and members 
would enforce decisions (coercmn).216 Grotius proposed eon. 
ferencm between states in which dmnterested parties (honest 

~ ~~ 

s'9Sei C L L ~ E R ,  supra note 167, at 28-29 '8rgumg that E D ~ ~ C L V D  authority i i  

necessary because mdwiduala will seek self-interest st the expense of others) 
"HEMLEBEN ~ u p i a  note 14 sf 1-3 
' l i d  sf 7-11 

at 2 5  
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brokers) would decide disputes and enforce peace (coercion1 217 
Likewise, Saint-Pierre proposed a union of Europe in which a 
senate (honest broker) would decide disputes and members would 
enforce decisions (coercion) 218 Rousseau argued for a federation 
of Europe with a parliament (honest broker) to decide disputes 
and a federal army to enforce decisions (coeremn) 219 Finally, 
Kant, though he believed a world republic was impossible, still 
argued that a federation (honest broker) was necessary for peace. 
He also called upon states ''to pe ld  to the coercion of public 
laws "220 

Like these great thinkers, the founders of the League of 
Nations and United Nations agreed that authority 1s necessary to 
achieve unity, coercion, and justice The League Covenant 
purposed to "promote international cooperation" rumtyl, and 
establish firmly international law as the "actual rule of conduct 
among Governments" leoercmn) 221 It established a Council and 
Assembly (honest brokers), g w n g  them authority to "deal with 
any matter affecting the peace of the warld."ZZZ The United 
Nations founders proposed to unite their strength to "ensure 
that armed farce shall not be used, 8ave in the common 
interest "223 They provided for coercion, granting the Security 
Council power to intervene t o  maintain or restore security They 
also established honest brokers--a General Assembly and a 
Security Counell-to resolve disputes hetween nations 224 

International authority not only promotes unity, coercion, 
and justice, but also is gaming acceptance as a recognized method 
of enhancing international security World leaders actually have 

Cangressea should be held m xhich the ~ontrovoriiee which m i s e  among some 
of them may be decided by others who are not mfereared, and ~n r h x h  measures 
may be taken t o  compel the  p a r i m  10 accept peace on equitable terms'r  

2 l i d  ar 59-61 

Id  art 3.  para 3 id art 4, per- 4 
us C H i R T E R  preamble 

~ r t  10 \granting the General Assembly svfhorily t o  dircuia any 
nited Karioni Charter's scope and make rerammendarmnsl. 

Council can act as an  honest broker 
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acknowledged on several occasions the need for international 
authority to resolve secunty threats. Far instance, Secretary of 
State Baker urged all countries to make maximum use of the 
United Nations to fight drugs.225 Additionally, several world 
leaders have called far United Nations and European intervention 
in Yugoslavia.226 United Nations members long have called far 
ratification of terrorism conventions and better ~ a o p e r a t i a n . ~ 2 ~  
Former Secretary General Javier Perez de Cuellar also has called 
for more United Nations involvement to promote economic 
development.228 Fmally, the most recent United States arms 
control policy supports an international arms control authority 228 

2. The Keeed for Central Internatronal Authority.-The values 
of unity, coercion, and justice not only require an authority that 
transcends state boundaries, but also require an authority that 1s 

centralized. Other possible alternatives that faall to incorporate 
formal centralization of authority lack a t  least one of these three 
necessary values For instance, while moral consensw provides 
far unity, It lacks coercion States that  offend policies developed 
through moral consensus naturally feel little p re~su re  to submit 
to community values Furthermore, a state's dealre and ability to 
pursue It8 self-interest often causes others to do likewise, 
destroying much of the unity they once may have shared.230 This 
phenomenon actually occurred during the dispute over creation of 

"iBaker. supra note 5 ,  Q ~ I  Sareotm Convmbon, supm nofa 70 
Z1oSer Genschei on Y u g o s l o i ~ a  nupra note 5 1  'natmg the German Foreign 

Ministere appeal), Harden, supra noti 47, s t  A20 lnotmg Sugoslau Prerldent 
Miloievir's SYPPOII for rnired Katians mterventmn). Hurd, szpipro note 149 inofmg 
his support far United Nation& and European Commumty ~ntervenfioni 

1 9 ' S l P  Bupm note 68 
"'Fei~er Weapans, ~ u p r o  m f e  131 icalling for a strengthened United 

Nafioni role in promoting disarmament and deuelapment~. The 38th Floor, m p r n  
note 111 

' sehat%ee Strategy supra note 1, st  13 Clarke supra note 101 ("Yo 
international reglme existed to note t h x  [the Irsqll bmld-up snd address Its 
threatening implications No agreed alandard existed to  say that  i t  w-8 wrong 
R e  want t o  6r that '  , 

i r n T ~ ~  F E D E ~ L I ~ T  ho 15 1.4kxander Hamdfon, IBenlamln Fletcher Wnght 
ed 19611 

There was a time when we were fold t h a t  breachea. by the 
States, of the rsgvlstmns as the federal aurhonfy were not t o  be 
expected, that P eende of comma" mfeieat would prerlde over rhe 
canduct of the respectire memberi.  and would beget B full compliance 
with d l  the m n ~ f i f ~ f i ~ n s l  requmtmns of the Onion This language, 
sf the prerent day. *auld appear ss r i l d  BS B mesf part of what we 
now hear from the same quarter  ill be thought. when we i ha l l  have 
received further leaions from t h a t  beat oracle as KIsdom, erper~en~e  
It  at  d l  t i m i l  betrayed sn ~ p o r a n c e  of the true spnnga by which 
human conduct 18 actuated. and belled the nr~gnsl  lnducemsnrs to  
the eatabliihmenf of mv~l  power U'h) has government been inalituted 
st all' Becauae the p a m o m  osmen wl l  not conform t o  the dxtates  of 
reason and juitlce wlfhout consframt 
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the International Atomic Development The United 
States and Soviet Union agreed morally on the policy that atomic 
power should be used only far peaceful purposes Nevertheless, 
they established no coercwe authority to enforce that pabcy 
Predictably, their mutual mistrust degenerated into complete 
disunity m e r  an issue an which they were actuall, in agreement 

Unlike authority derived from moral consensus, authority 
based on mdindual state enforcement can coerce effectively A 
powerful state, however, often nill use its coercive influence to 
promote Its own interests Accordingly, a system based on 
individual authority lacks the facility of an honest broker In 
addinon, when a state has no Interest in a particular interna- 
tional conflict, it generally will be reluctant to expend ita own 
resources to a m s t  in resolving the problem. Interested states, on 
the other hand, desire to enforce the law but are not honest 
brokers. Therefore. their actions are more likely to escalate 
tensions than to reduce them, and are more likely to suppress 
conflicts than to resolve them 

In addition to moral consensus and Individual state enforce- 
ment, regional agencies wlth coercive power also fail to accommo- 
date the values precedent to international security R e ~ o n a l  
agencies promote umty and coercion better than the former two 
alternatives Furthermore, regional agencies often are effective in 
acting as honest brokers m settling internal conflicts, and 
actually serve as the central authority in many such conflicts 
Nevertheless, a regional authority's effectiveness and leptimaey 
as an honest broker 18 bound by the repon it serves A regional 
agency naturally will attempt to externalize the effects of 
problems that its member nations are experiencing, and will 
attempt to maximize the interests Ehared by its member 
nations-often to the detriment of the interests shared by other 
members of the world community a t  large. Accordingly, the ability 
of reponal agencies to promote mternatmnal security essentially 
1s limited to the regions that each Individual agency serves 

Because other alternatives fail to accommodate all the values 
necessary to promote international aecunty, a central mterna- 
tional authority becomes the only practical solution A central 
international authority provides unity, coercion. and justice. 
Unity exists because its structures are able to determine and 
promote consensus Additionally, coercion I I  possible through the 
coalition of states under one power Finally because B world-aide 
orgamzatmn obviously cannot externalize Its problems, but 
instead must address each problem as an internal one. It 

.- 
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possesses the capacity to  serve as the honest broker-to serve 
justice-in all conflicts involving international security. 

Nations first considered whether to vest authority in 
reponal agencies or to vest it in a central body during the Sen 
Francisco conference on the United Nations Charter While 
delegates were acquainted u i th  Churchill's preference for regional 
agencies, they also shared Wilson's concern that regmnahsm 
would bring "war-breeding" competition 232 Therefore, they 
granted the central organization respanslhility for international 
s e ~ u r i t y . ~ ~ 3  Although reponal agencm have been valuable in 
maintaining peace, the Charter subjects them to the United 
Nations' authority.zs4 

Maintaining international security today demands world- 
wide unity, coercion, and justice-ell of which coexist only in a 
central international authority. Because the United Nations 
Security Council is such a central international authority, Ita 
potential and effectiveness are important issues. While the 
Security Council has been only marginally effective in the past, 
Its potential makes i t  worthy of continued use and development 

E. The United Nations Seeurrty Council Is a Worthy Central 

The world has seen only two central international au- 
thorities in i ts  history-the League of Nations and the United 
Nations. Many peace plans had called for central international 
authority, hut the world apparently was not ready to form one 
until after World War I235 The League of Nations and United 
Natmns had similar potential for coercion and justice The League 
Covenant required all members to apply sanctions against 
aggressors 238 The United Nations Charter not only empowered 
the Security Council to decide enforcement measures, but also 
obligated its signatones to follow those measures.237 The League 
Covenant provided for an honest broker--an assembly and 

International Authonty 
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counctl-to decide queatmns about "the peace of the world."z~s 
The United Kiatiana Charter also provided for an assembly and 
council t o  decide questions about International security 239 

These two organization8 differed, however. in that  the 
United Nations promotes unity more effectively. The League of 
Nations tned  to impose unity by legal decree. Article 16 of the 
League Covenant committed states in advance to impose sanc. 
tions automatically and unconditionally 240 This broad binding 
legal language actually caused disunity because nations would not 
commit themselves m advance to automatic Sanctions 241 The 
United Nations. on the other hand, recognized that umty cannot 
be l egda ted  The United Nations Charter, therefore. established 
a mechanism for pursuing umty, rather than a legal requirement 
to mandate it States were more committed to the United Nations 
than to the League of Nations because of this distmction.2'2 
Although this mechanism has brought less umty than ong.lnally 
expected, at least i t  has provided the potential for developing 
umty 243 

This potential LS significant because I t  leaves room for the 
Security Council to become more united and more effective 
Almost thirty years ago. Professor Claude noted, "If, Indeed. we 
can safely assume the end of the Cold War, the voluntary 
elmmation of major armaments, and the dependable performance 
of significant international responsibdities by states, there 1s 

every prospect that  the United Nations will work quite well ''214 

When he made that statement, the prospects he posited were 

' 2 z L ~ ~ ~ ~ ~  OF K ~ n o u r  COPETATI art 3 para 3,  rd art 4 para 4 
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Seruntv Couned and ersntrne r t  anthonfl far maintainine international ~ B C U ~ ~ T V ~  " "  

Z e o L ~ a c ~ i  OF hirrohs C a i z r ~ ~ r  811 16. para 1 'amtmp. that ~n the went  
a member resorted to  w r  members w r e  Immediately to appli  i a n c f m ~ r .  
Gooonrra & S r x o h ~ .  supra note 101. a i  424 
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Svpp 11, a t  31 (1923.. t o  ihox  how the member8 had Io reinterpret Article 16 t a  
make ~t more um%ersslly acceptabler 
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United hisrmni 'mrght help to promote the maintenance of rheir indiipeniahle 
, l n > t V ' ,  .... , 

24SSee >llcDo~ou. & FELICI.&VO. supra note 13. 81 375 iargunng the 
~mporfanie of providing oppponuniii to develop unity 'The most immediately 
relevant tasks of acholars lie not IO much ~n the inventmn and evaluation of 
~ p e n f i c  ne* legal techniques. ab ~n the  d e s w  and e x e ~ u t i m  of ~ p p m p n a t e  
alternatirer in communication and collatoranon for prumanng the m c e r r a r y  
changea in the perspechies a i  the effecnre deemon-makers a i  the world" 
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laughable Today, they are history. "The bitter struggle that  
divided the world for over two generations has come to an end.. . 
the Cold War 1s over ''245 

Perhaps nothing exemplifies how the end of the Cold War 
has raised the potential for world unity than the rapproachment 
between the former Sowet Umon and the United States. Within 
the past two years alone, the United States and Soviet Umon 
agreed to cease production of chemical weapons and destroy 
existing stocks, to limit underground nuclear teats to only those 
necessary for peaceful purposes, to promote confidence-building 
measure8 through the Conference an Secunty and Cooperation in  
Europe, and to reduce conventional armaments between the 
Atlantic Ocean and the U r d  Mauntams.Z46 The potential far 
world unity also became apparent during the Gulf War The 
United States received commitments of over 554 billion to support 
its military operations In the Persian Gulf from Kuwait, Saudi 
Arabia, the United Arab Emirates, Japan, Germany, and South 
Korea. The coalition farmed by these countries represented the 
greatest sharing of responsibility a n c e  World War 11.24' 

These changes Ln circumstances have led to more unity in  
the Security Counml. Moreover, this increased unity has made the 
Security Council more effective, as was demonstrated during the 
Persian Gulf War. "In the Gulf, we saw the  United Sations 
playing the role dreamed of by its founders .. "248 The Security 
Council was a springboard for the community response to Iraq's 
aggression, passing twelve resolutions and cementing unity 
among its members.240 Furthermore, the body continues to 
promote Becurity in  the repon by ridding Iraq af Its chemical and 
nuclear weapons.260 While the Security Council best demon. 
strated its value Ln the Persian Gulf, it has been effective 
elsewhere.2Jl 

'"Natiec Strategy. supra note 1. at 1 
"'Id at 1 4  
"~Kmmutt.  ~ u p m  note 113 
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The Security Council has great potential and. therefore, 
great value as B central international authority. It promotes 
unity, coercion, and Justice better than any other international 
authority in history Therefore. the community should continue to 
support and develop the United Ilations Security Council as the 
primary means a i  maintaining international security 

F. Summagi 

Abating today'k security threats requires unity, coemon,  and 
justice International security improves BE nations mcreasmgly 
adopt these values International Security suffers, on the other 
hand. If nations ignore or flout them In addition, unity. coercion, 
and JUStlCe will be most effective a t  Imprawng international 
security when they have developed under the auspices of one 
central authority. Because the United Nation8 Secunt)- Councd 
has demonatrated more potential to promote these values than 
any other authority, nations rightly support It. Nevertheless, the 
Security Council's existence alone does not guarantee interm. 
tional security, nations must make it more effective to improve 
international Security. To make the Security Council more 
effective, nations must make It more authoritative 

I\'. The Security Council Will Become More Effective as It 

Given that toda>-'s security threats are indivisible and 
resolved best through the Security Council, the international 
community naturally should seek to increase the effectiveness of 
the Security Council. In particular. nations should consider 
improving the function of the Security Council to maximize it8 
facility t o  promote unity. coercion, and JUStlCe Nevertheless, 
because the efficacy of Security Council proceedings has depended 
on voluntary cooperation since the body's inception,252 no state 
reasonably could be expected to surrender substantial authority 
to It, except to an extent consistent with that state's aelf.mterest 
Although even this level of commitment IS necessary and worthy. 
the Security Counc~l 's  functional limitations a t  enforcing such 
commitments-the most visible and substantial of which LS the 

Becomes More Authoritative 

C s m b o d m  c n l l  war and Ambassador Pickermg'i influence in prumormg L'nmred 
Satmna mroliement there and ~n other  places 

'"GOODRICH h H a ~ i a a  supra note 19 at  100-01 , ' the  principle of 
sovereign equahry' has served to  emphasize the fact Lhmt the L'nited Sations IS 
en lnternstlanai OIgan128fm" t o  facllltste ',alunlary cooperallon among I t s  
Memheri", 
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permanent member veta provision-undermine the Security 
Council's ultimate objectives relating to international security. 

Accordingly, changing the veto provision would improve the 
Security Council's effectiveness by compelling each of i ts  members 
to confront and solve security problems, rather than to eschew 
them by exercising a veto Although eliminating the veto 1s a 
difficult task253--a task that still will require acceptable 
conditmns~~4-it is an important one. If no veto exist8, permanent 
members must become problem-solvers. Rather than make futile 
gestures, they must find solutions that all of the members can 
s~pport .2JJ Moreover, without a permanent member veto provi- 
man, the Security Council would be more authoritative, thereby 
improving its ability to promote unity, making It more effective st 
enforcing community values, and enhancing Its leatimaey as an 
honest broker 

A. The Veto I s  a t  the Crux of the Security Issue 

Nation-states continue to reserve t o  themselves 
control, by unilateral and exclusive decision, oyer most 
of the important bases of effective power which can be 
employed to sustain general community authority It 
1s no l ess  true with respect to authority itself as a base 
value. States remain reluctant to delegate even their 
inclusive, shared competence - that  competence which 
1s authonzed by the general cornmumty and eaercmed 
in the name of and on behalf of the general community 
- to international governmental organizations 266 

States historically have not p a n t e d  authority to an interna- 
tional organization until they commit themselves legally and 
accept obligations willingly Legal commitments alone do not 
make international organizations authoritative; conditions mak- 
ing the commitment acceptable also must ex1st.25~ On the other 

"'See L! R C H ~ T E R  art 108 l h q u m n g  the mne~r ien ie  af all permanent 
members far ratifreation a i  amendments t o  the Unned Nariani Charter) 

"'See MCDOLGAL & Frmia*io, supin note 13 sf 374-75 
'"See Gorhko. supra note 140. at A19 lnoting Ambacmdar Piekering's 

efforts to mold the permsneni members lnto B team, and quotmg h m  ar baymg. 
"our goal war t o  convince them the Savietal that  *,e could reach B ne* era where 
the pressure 1% on everyone t o  find negoflafed a o l u t m " ~  

z~iMcDouou & FELICIANO supra note 13, at  356-69 
Ii.Id at 374 ' ' I t  1s OYI very strang c m ~ l c f m n  that  most of these 

p m p o s ~ l s  [changes I D  legal c ~ m m ~ f m e n t s l  are pamal ~n tha t  they place too 
much emphaiia upon legal Lechmquer and too lhrtle emphanr upon rhe 
conditions which must affact the accaprance of any appropriate techmquea'j.  see 
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hand, acceptable conditions are not sufficient either The natural 
tendency of States 1s to seek self.interest a t  the expense of 
others 258 Therefore, even when a true common m e r e s t  liea, 
"momentary passions, and immediate Interests'' will control 
states' decisions 269 Without a transcendental legal authority to 
promote acceptable conditions, however, states ultimately will 
resort to  conflict 260 On the other hand, if the definition of 
acceptable conditions 18 not based on coneensus, a state likely will 
not agree to be bound by them Professor Claude describes this 
emular  problem as fallows. 

LIls the  real task that of persuading people to accept or 
initiate drastic institutional change, or 1s It rather that  
of preparrng people, changing them, making them fit 
The latter formulation would seem to characterize the 
problem much better K h a t  is required 16 the profound 
alteration of attitudes, loyalties, attachments, and 
values. which in turn involves an attack upon the basic 
conditions of human society that  promde the context 
within which men are shaped.261 

When Professor Claude says making people fit for world govern. 
ment IS a better formulation of the problem. he acknowledges that 

alau CULDL, s u p m  note 7 ,  at  418 'explammg that randitioni ~n sm~erg must be 
read? for B uor ld  government p m r  10 ehtabliihing such a government. but n m n g  
that Umted Xstmni agencies gradually are establiihing rhese condmanr8, 
GOODXICH & HAMBRO supra note 19 at 53 I''.international cooperatian on arms 
contra11 1s candifional on the  existence of conditions of fnendlinrJr and mutual 
confidence among the great  POWPT~'I G o o o a i r ~  & SIMONS, ~ u p r n  note 101 81 11 
(''The maintenance of mfernafmnal niece and se~uritv muat be v i e r e d  ~n a 
broad perspective 8s requiring comman acfmn not on13 I" deahng with 
fhreeiening disputes but  alm ~n creating condmonr favorable ro  peace 
throughout the uor ld '  

':'Ta. F E O E ~ L I S T  S o  6 [Alexander Hamilton, Beniamin Fletcher \Vnghr 
ed 1961, #"A man muat be far gone I" Utopian i p e ~ v l a l i ~ n s  uho can senoualy 
doubt that if rhese States [under the Articles of Confederatian ihanld enher  be 
wholly disunited. or only united in pm'tisl confederacies. the  iubdivmans 
would hare frequent and imlenf ~ o n t e s r i  with each other'', Hamilton wntmued 
thia analysu xith a discusman of the cauies of hostility and hiitorical examplea of 
h a r  states have pursued relf.inrererr foolibhly to  t h e n  de tnments  Sei id 

','Id a t  111 
'#"id at  113 W e u h b o n n g  Xstmne are naturally enemlei " d e s 3  their 

common weakness forces them ta league and their constirution prevent% the 
dXfermcea that neighborhood O C C B S ~ O ~ ~ " ,  see Sunstein, supra note 11. at  631 

[c m m m r m n ~  ought not m l v d e  s nghf t o  secede Ta place such a 
right in B faunding document rou ld  ~ncreaae the risks of ethme and 
f a c t m a 1  struggle reduce the prospect8 for compromise and 
deliberation ~n government rame dramatically the stekes of day-ta- 
day p ~ l i t i c a l  decisions,  introduce irrelevant and Illegitimate 
c a n n d e r a l m i  into those decmoni. create dangers of blsrkmail 
ntrarepc behavior and erploitatmn, and, molt  generally, endanger 
the prospeera far long-term sdf.ga\sman?e 
' . l C ~ ~ ~ ~ ~  zupru note 7 at 418 
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acceptable conditions must precede legal commitments. Similarly, 
when he says the alteration of values involves an attack on the 
societal conditions, he acknowledges that  some legal commitments 
must exist to facilitate the attack. Human society ul l l  not develop 
the necessary values unless some authority molds them.262 
Furthermore, because legal commitments and societal conditions 
affect each other, the important L S S U ~  is not what commitments 
and conditions prevail now, but what commitments and conditions 
likely will exist in the future. Accordingly, the setting of 
acceptable conditions depends on the proper accommodation of 
legal and societal trends 

The historical trend in commitments and conditions is 
toward increased legal commitment and increased acceptance. 
Although numerous plans for world peace existed before this 
century, "[tlhey were born into the world before the world was 
ready to receive them."Za3 States instead relied on a system of 
voluntary alliances, which were manipulated and dissolved 
easily 284 Unity and coercion were weak, and no honest broker 
existed Ironically, such alliances often drew states into ~ 1 8 1 . 2 6 5  

In the aftermath of World War I, nations finally came to  
same agreement on the development of acceptable conditmna. The 
war produced "a fresh awareness of the horrors of war, a rather 
bewildered admission that  modern European awlizatmn was not 
immune from the destructive forces of military conflict, and a 
distressed feeling that  'It must not happen again "'266 Peace plans 
capitalized on these sentiments and called for a League of 
Nations--a stronger legal commitment than ever before 267 

Nevertheless, while states had legal commitments to the League 
of Nations, they did not commit themselves to follow its decisions. 
The United States, in particular, was not even willing to commit 
to the organization.26a Furthermore, under the League of Nations, 

'"'Sir id ldewribing United Sstianr agency work SI pmmafmg the 
necessary values that will nurture the mternatmnal eommun~ty'e acceptance af LIS 
authorltyi To embark on much of this work, the United Naiiona mnsf ewoy some 
degree of authority As it eucieiafully accomplishes Its miiamni.  however. it 
generates even more respeef snd acceptance a i  that  authnrilg Profesaor Claude 
point8 aut. "It IS qmte possible that an ounce of mfernatmnal orgamsational 
iermee and experience E worth a pound of norld governmental bermone pmntmg 
o w  the inadequacy of mfernatmnal orgamratmn'' I d  

~ i 3 H ~ ~ l r ~ ~ & s .  ~ u p r v  note 14. st 184 
Z"Id st  186 
?'lid at 191 

l B ' H ~ ~ ~ r s n a ,  s u p m  note 14, at 192 
*saCL*r-*E. 'UP'" note 7 .  at 45 

~"CLar-oE, Supra note 7 ,  at 55 



234 MILITARY LAW REVIEW [Vol .  138 

decisions on nonprocedural matters required unanimous agree- 
ment.269 Therefore, each member effectively had a xeto 

World \Tar I1 stimulated acceptance of eien stronger 
international authority The major powers realized that they must 
be involved in the United Nations to make It effective 270 4 s  B 

result, they accepted a greater legal commitment than under the 
League of Nations' Covenant All United Kations members 
obligated themselves to Security Council decisions, knowing that 
the Secuntl- Council had authority to prescribe sanctions 271 Only 
the five permanent members--as opposed to all League of Nations 
members-retamed the nght to avoid adverse decisions b) veto 
This arrangement provided greater unity, coercmn, and justice 
than existed under the League of Nations. Dissention among the 
permanent members of the Security Council, however contimes 
to be an obstacle to achieving genuine unity 

Throughout the Cold War, the international community 
watched the current veto arrangement prevent the Security 
Council from performing Its role Even President Bush beliered 
that the Security Cauned waa a failure 272 Kevertheless, while the 
Gulf War gave the Security Council renewed leatimacy the 
ending of the Cold War diminished the need for the veto A new 
spirit of cooperation prevails throughout the world community 
The international community 1s cansiderabl) more integraled now 
than lust  a few years ag0.274 The international power structure 1s 
no longer bipolar, but reponal.  Accordingly, the pervasive 
international tensions that compelled the major powers to reserve 
t heu  veto prerogatives no longer persist. Actually, nations such 
as France, Britain. and China now rarely use their vetoes 275 

''*LEAGLI or s*rroxs COYEZ*'T art 6 ,  PBTB 1 
' 'CLAUDE supra note 7 at 71-72 '"The United Satianr % a s  erected upan 

the fundamental aaiumptian of the need far great pome* u m l y  
p m w i l e d  without aenous challenge thraughovt the liar years' 8 ,  zd at  66 8nafinE 
Xmeriran abstentron from the League of Nafionr and Soviet miitruif  of the 
arganlzarlan. 

The nolion 

? ' -EX C ~ i n r r n  arts 15  39-42 

' - ' L a  F'ranck supra note 24 at 604.13 Gorhko supru note 140, at  .419 
*'Sei Caddis, ' u p i n  note 30 
z-sF'ranrk, "pia note 24 at 615 n 6 1  m m n g  thar Chma has cart only one 

iohtary veto, France has c a n  on11 me aolitari. veta %nee 1946 and Bnram never 
ha$ m s f  B iolifsry \ e i o ,  the orheT vetoes erercmed by these mater w e ~ e  calf  
alongside rhe United Starer 
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These conditions suggest that  the international community 
1s willing to accept a greater commitment to the Security Council 
Because the veto 1s the mechanism by which permanent members 
avoid legal commitments, however, the permanent members 
presently are the only States that  ultimately need not fear a 
proposal before the Security Council Therefore, the veto mecha- 
nmm 18 at  the crux of the commitment ISSUB, and determining the 
merits of the veto is important. The first step in analyzing the 
merits of the permanent veto is to examine the reasone for its 
adwtmn 

B .  The Veto Is Less Necessary Today Than Ever Before 

During the San Francisco conference, four justifications for 
the veto became clear. First, unanimity was considered indispens- 
able for peace. Second, permanent members needed to protect 
their respective national i n t e r e m  Third, they needed to protect 
minority blocs from overbearing majority coalitions. Fourth, they 
wanted to prevent rash Security Council decision8.27i Each of 
these justifications for the veto mechanism were understandable, 
given the world situation in 1945 The reason8 are less valid 
today, however, because communism 1s dead, the world IS more 
integrated, and the power etructure 1s multipolar. 

1. L'nanimrty Is Not IndLspensable Todoy-The need for 
great power umty, unquestioned in 1945,277 became a demand for 
permanent member unanimity during the San Francisco eon- 
ferenee The great powers demanded a veta because the conflict 
over communism already had caused them to distrust each other 
R a t h e r  the United States nor the Samet Union wa8 willing to be 
governed by a majority of the other members. On the other hand, 
to form the United Katians without both of them would have been 
futile 278 Therefore, the founders were W L S ~  to save the orgamza. 
tmn fmm almost certain failure by conceding on the veto issue 279 

'-'CLAUDE. mpra  note 7 at 61-62 sregardmg permanent member self. 
mterebt:. id et  7 2  Iregarding the need far umty.. id at  147 (regarding the need to 
prevent rash deomans). Id at 156 iregarding the need ta prored B minontyl 

permanent member delegates statement3 that umty among the great powers 18 B 

3"Zd at  72.  Qs/ CoaonlcH & H.mB.0 SUP'" note 19. at 219 ("ohng 

..... " ,.._. 
i - ' S ~ e  CMVDE. a u p m  note 7 ,  a t  76 ,quoting Secretary of Stare Cordell Hull 

t o  i u ~ g o n  the need t o  keep the meat o o l e r e  ~n the arqanmtlan ~n ~n effort to 
pw"Ye peace, 

?-#See id a t  76 
The founding fathers of the United Xatlons were reahmc enough t o  
accept the neceinfy of operating m t h m  the confinen of the exiitrng 
poser structure and t o  reragmre the grave dangers af future conflict 
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The cost of including the veto, however. was the risk thar the 
Security Council would become deadlocked--a risk that arguably 
became B reality for over forty years 280 

Today, the political climate 1s different, the conflict over 
communism 1s over281 Former enemies now cooperate Former 
Soviet President Gorbachev's new thinking included broad 
cooperation in international arganizations.282 The Soviet Umon 
"not only voted for each U.N. resolution condemning Iraq and 
demanding its withdrawal, but also played an important role in 
persuading others to go alang."2Ss Now, the United States I S  

cooperating with the new farmer Soviet Umon Because the 
conflict over communism 1s over, Cold T a r  enemies have less 
reason to mistrust each other. paling the orisnal Justifications for 
the permanent member veto. 

2 SelfJnterest Now Requires Pursurt of the Collectwe 
Znterest.-All states that  participated in the San Francisco 
conference attempted to secure their best interests out of the 
organization, rather than build an  organmation best suited to the 
collective interest 284 Even the United States, whose negotiators 
were concerned about receiving senatorial consent, would not 
have participated in the formation of the United Nations without 
the veto 285 

Self-interest provides less justification for the veto today 
than in 1945 because the world 1s now more integrated and 
because security 16 now more indivisible 286 Accordingly, in the 

among the superpowers they were ideahatic enough to make a 
aup~eme effort 10 promote great power unity and t o  c a p m h z e  upon 
the chance that the rartlme allisnee might prow caheaire enough 10 
vphold world peace 
l l 'Goo~ma & HAXBRO dupra note 19. at 219 
Z*.Srr  Gadds ,  supra note 30 ~"Marxiarn-lemmem could hardly hs\e 

svffmed B more resounding defeat if Karld War 111 had been faughr to the point 
of m a l  victory far the Went"> 

>B'Franek supra note 24, at  604-13 Idiirusamg Soviet pohc) B L ~ C ~  1985 on 
international caaperation8, Charier cornmitie dia/ts decfarofion on LIV fact -  
finding, OPI June. 1991, oinilable zn LEXIS, INTLAW Library. ENCFIRS File 
lemng B Soviet pmpossl far enhancing cooperation betusen the United Nations 
and reponal orgamzafmns and rtressing a need far Serunty Covnri l  suthonzs- 
fmn before reglonsl agenelea engage m enforcement actions8 

"'Alhaon & Blarkw~ll dupia n o t e  38 
"Cuuor  s u ~ m  note 7 at  61-62 

'I'id st 62 ,noting concern about Senate concent,. id at 143 8puonng 
Setrotary of State Hull as ~ a i i n g  that rhs permanent member veto p m n s m n  war 
incorporated 'pr~marily on account of the Umted States and that the Urnred 
States 'would not remain there [I" the Sscunfy Councdl  B day Kifhovf retaining 
,,= ,,-," nny_T. ,  ... j" 

Z"Sri g r n e m l l )  Gaddii. 6upm note 30 'erplaming ho% the uorld IS 
integrated by the ~ o m m ~ n i c a f i o n i  revolution, econamir interdependence c~llective 
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past.Cold War era, a veta has a substantially greater potential to 
hinder the interest8 ahared by the world community than It had 
just a few years ago. Today, mare than ever, isolation ia folly.2B7 
State8 cannot safely ignore collective interests without jeopardm 
mg their own self-interests 

3. The Need for  a Veta to Protect the Interests of a MinorLty 
Bloc C a n h u e s  to Diminish.-The Soviet Union "constantly 
inveighed against . . .  the  abusive exploitation of the West's 
capacity to mobilize quantities of votes, and . . chenshed the veto 
as an indispensable safeguard of t h e n  own position and 
interests ''Pa8 As the only communi8t country with a veto until the 
admission of the People's Republic of China, the Soviet Union's 
concern was a t  leaat understandable, if not reasonable 

Because the bipolar international political climate that  
divided the communist bloc and the West no longer exists, this 
justification for the veto has less merit today Several regional 
powers now exist, where only two existed during the Cold War.289 
Powers loyal t o  the United States during the Cold War no longer 
have the common enemy to bind them together.290 Far these 
reasons, national interests are much more diverse. This increased 
number of competing powers and issues reduces the likelihood 
that  a consistent majority wll oppress a mmonty.29l 

4 The Veta Is Not Necessary to Preclude Rash D e e ~ s ~ o n s  -At 
the San Francisco conference, the major powers argued that  the 
veto was necesaary to preclude decisions that  did not have 
unanimous support.2s2 If this justification preserved self-interest 

"-See Natasi Strategy. supra nore 1. at 2, Gergen. s ~ p m  note 91. at 88 
I"Damestic and fo r rgn  affairs are not an eitherlor propasition They are 
lncresslngly Intertwined We uill not win at either nnless we win at b o t h )  

~ " C L a U O E .  9upm note 7 ,  st 155 
'3'Funabsshi w p r a  note 8 b m m g  Japan'& growth as a reglonsl p m e r .  and 

arguing a need far Japan to  B ~ L Y ~ P  a greater ~ecur i ty  role), Holbroake, supra 
note 4 (noting ncr'essmg Japanese strengrh and rti desire for a seat on the 
Security Council!, Neu Onion, s u p m  note 65 (notmg Eurapes increased power 
through " m y ) ,  Stamsty, supra note 8 lnoting that increased Evropesn power wdl 
imDact on the NATO1 

"'See ' 8 ,  Funahashi. bupm note 8 lnotmg haw the decresslng Samnet 
threat ta Japan LI affecting Amencan-Japanem relatiansi. Holbraake. e u p m  note 
d < - m m - ,  . "l..." 

'"See THE F n o ~ n * ~ l s r  KO 10 (James Madlaon) IBenpmin Fletcher Wright 
ed 1961, larguing that mcreamd diversity of interests and citizens reduces the 
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or prevented majontanan tyranny, It has less merit today than in 
1945. If it calmed fears about rash decisions, It was without 
merit.293 

First, discussion of the muei-not the veta-makes the folly 
of rash proposals apparent To think the veta 1s the only method 
of avoiding rash decisions I S  to pretend that permanent members 
rimer communicate with each other. always ignore political 
reality, and never act outside the Security Council Second. 
whether vetoes prevent or cause unwise proposals 18 not clear 
When states foresee a reto. they care little about the merits of the 
proposal m4 On the other hand, when states expect that  proposals 
will pass, they take them more seriously. 

Consequently. the justifications for the permanent member 
veto in the Secunty Council have less merit today than in 1946 
Changes in international polities and power bases have undercut 
them significantly. Nevertheless, elimmanng the veto would be a 
substantial change, the proposal for which understandably must 
be founded on greater reason than the mere atrophy of its ongmal 
purposes Therefore. considering how the veto  actually affects the 
Security Council's effectiveness 1s necessary 

C How the Veto Undermines Council Effeeticeness 

The Secunry Council 18 effective when It promotes umty, 
coercion, and justice It promotes these values more effectively 
than any other organization the world has known. Nevertheless. 
the permanent member veto mechanism does not contribute to 
these values. Instead, it promoteti disunity. prevents enforcement. 
and undermines the body's image as an honest broker 

I The Leto promote3 disunity-Vetoes t o  include the perma- 
nent member veto, "authonze a mmonty even of one, to 
d e t e n n e  sanctioning policy for the whole general community 
Inaction 18 as fraught w t h  pohq consequences as action and the 
failure t o  achieve decision may be the most significant h n d  of 
decision ''295 Vetoes frustrate unity by substituting minonty control 
for mqonty control This has occurred m rhe maintenance of peace 
and in the admisalon of member states to the United Nations 
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The veto substituted regmnal control for central control over 
the maintenance of peace While the community interest in 
monopolizing force to promote order 1s leghmate,296 the veta's 
existence required that  regional agencies also use force to 
promote order.2e7 These agencies, however, have achieved auton- 
omy. They characterize their actions as prerogatives of self- 
defense and avoid the Security Council's scrutiny through the 
veto.298 AB a result, regmnal enforcement frustrates the unity 
sought through community monopolization of force. 

During the United Nation's first few years, the veto 
substituted the community's interest in  universal membership 
with rejections of States based on the permanent members' 
political views. The Soviet Union, for Instance, vetoed the 
membership applications of Eire, TransJordan, Portugal, Austria, 
Finland, and Italy2s9 Although Mongolia and Albania did not 
receive a majority vote in the Secunty Council, the United States 
opposed their applications 300 The United States also prevented 
the membership of the People's Republic of China for many years 
by threatening a veto.301 These actions frustrated the umty 
sought through umversal membership. 

2. The Veto Preuents Enforcement of Commumty Values - 
The veto not only frustrates unity, but also prevents enforcement 
of community values 

The record of the  Security Council LS replete with case8 
in which it has been deadlocked, due ta political 
cleavages splitting the five Permanent Members. When 
a breach of the  peace directly affects one or more of 
the Big Powers. or even their 'client States, '  the veta 
power can be counted on to ensure that  only an 
anodyne resolution will be adopted.302 

2s61d a t  95 
GOODRICH a. H-SBRO, dupra me is, at zsj-sg. hrcDoucaL & 

FELICIAKO, s u p m  note 13. at 48-49. 235 
'"CLAUDE ~upra note 7. at 116 (natmg that regional ~geneles may base 

Security arrangements on Article 51 of the United hat iow Charter, which 
prmLdes only for subrequent Security Covniil actmn, The permsnsni member 
veto SIIOWJ the reglonal agency t o  block subeequent Security Cauncd action 
Accordmgly, "repanal agencma have been able t o  acquire plavsible legal 
watlfieatian and, more Importantly atrenumi pditieal ~ ~ m f i c a t m n  for bemg 
irhat they are intended by then creators ta be Independently operafmg coahtmr, 
unhampered by external contioli ' id 

""GOODRICX h H i h i a m  supra note 19. at  57 
BcEId 

''~D~asrrlv I U P ~  note 6 at 266.69 
8"CLALDE. m1pra note 7 .  at  119 
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The Security Council's inability to act decisively often necessitates 
members' resorting to self-help.30s Self-help. however, promotes 
mdividual state values. not community values.30' Accordingly. 
when a permanent member exercises Its veto, thereby inhibiting 
the Security Council from acting, the result 1s B failure to enforce 
community values. 

Three significant eommumty values, ~n par tmla r ,  suffer 
tremendously a t  the behest of B permanent member veto First, 
the veto prevents the Security Council from Betting the legal 
standards of aggression and self-defense-standards that already 
are vague 306 Significantly, the Security Council can do little to 
define these standards more explicitly because the permanent 
members often have competing interests. They rarely agree on the 
outcome of a case, each member. therefore, will veto any proposal 
not completely in its favor. This deadlock leaves the problem to 
individual states or reg~onal agencies. who naturally are com- 
pelled t o  enforce their own interests 

Second, the veto prevents the Security Council from 
enforcmg responsibility for maintaining order Because security LS 
indivisible, each state not only benefits from, but also bears 
responsibility for, international security When a security breach 
occure, uninvolved state8 avoid the responsibility and cost 
"Became of the veto, the Secunty Council may not be able to 

lE'S~e McDovoa~ B FELICIA\I\O, 8upm note 13. at 213-14 
ITlho fundsmenlal community policy at afake IS the common inrereit 
of all rhe worlds peoples ~n 8ecunng a minimum of public order This 
most basic policy In the 
contemporary world. low erpectafmns a i  to the effectwe competence 
oirhe ~ e n e r a l  organmatmn of riatsr to protect individual member, 
make indispensable the permission of some aelf-defense 
io'Ser D ~ ~ . S I E I V ,  supra note 6 ,  st 192 
The excuse of self-defense ha3 often been used h) aggressors 
Brutal armed attacks hsvi  taken place whlle the a f f 8 i m g  S k f e  
aanclimanmv~li  assured world pnhlie opmon that  17 was only 
reaponding with counterfarce IF every State were the final arbiter 
of the legality a i  r t r  own acts the infernatronal legal endeavovr to 
hold force I" check would have been an exeicme ~n futility 

By the r i m s  of Arrtlrle 2141 Members undertake to 'refrain from 
the threat or m e  af Force agsinbf the terntanal  integrity UT political 
rndependence of any state. or ~n mny other manner ~neonmrfenf with 
the Purposes OF the  United Nations ' Does thin mean that  If the 
United Satmns.  ~n the opinron of m e  or more Members fails t o  
a c h w e  the Pvrpoies enumerated ~n Article 1 that  hlsmber or those 
Members may b r  mdindual  or c o l l e c t i r e  ~ i t m n  under Article El 
mml,?ng the use OF force, seek t o  implement them p u r p ~ s e e ~  That 
% a d d  ieem to open a rarher large door far unilateral action uith no 
adequate m u i s n c e  that the alleged right would not be s e n o ~ b h  
abused 
'"Gooomcn b H&x\raio. supra note 19, at  300 

permits the unilareral use of force 

Goooarin & H&waio, m p m  nore 19. at  301 
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reach a decision." Therefore, the decision on whether to contnbute 
to efforts a t  abating a particular security problem frequently fall 
upon reponal agencies and individual states.so6 

Third, and most significant, the veto prevents the Secunty 
Council from maintaining order This has occurred most notably 
i n  Lebanon. Ever since Iarael moved forces into southern Lebanon 
in  1982 m response to terrorist attacks, the Security Council has 
remained impotent The Soviet Union vetoed a proposal to send a 
United Nations peacekeeping force into Lebanon out of concern 
that  this would enhance United States power in the 
The United States vetoed a counter-proposal that  merely 
condemned the Israeli action without promding a solution to the 
terrorist attacks.ro8 Both proposals commanded overwhelming 
support Nevertheless, no solutlon was forthcoming because the 
Security Council acted more like B political grist mill than a 
problem-solver. 

3 The Veto Undermines the Security Councd's Image QS on 
Honest Broke?.-The permanent member veto undermines the 
Security Counc~l's effectiveness, not only by frustrating unity and 
coercmn, but also by undermining it8 image 8 s  an honest broker. 

Article 27 lays down that, in certain matters, a party to 
a dispute must abstain from voting in the Council But 
the obligatio0 does not apply ta decision8 under Chapter 
VI1 [which contains all sanctioning authority1 Hence, a 
Permanent Member may cast the veto, Ln a vote on the 
application of Chapter VI1 measurea, notwithstanding 
the fact that  it IS a party to the dlspute 30s 

Permanent members often have uaed the veto to protect 
their interests without regard for the community interest For 
example, in  1989, the United States vetoed a proposed resolution 
deplonng its invasion of Panama.310 During the Panama 
operation, Ameman soldiers mistakenly entered the Nicaraguan 
Ambassador's home in Panama City Although President Bush 
publicly apolamzed for the violation, the United States later 
vetoed a Council resolution ''declaring that  the search of the 

i U t M c D o ~ c ~  & FELICUXo,  supra note 13, at  TO 
'"'Proposed LTV Force. supm note 145 
~ O ~ L r S  Velar8 P,uuos.l. s w r u  note 146 
' o P D m s m l ~ ,  aupm note 6 .  at 263 
""Ethan Schwartr, L'.V Assembly Blasts I n m s i o n  of Panama. BAS* Posr, 

Dee 30, 1969. st  A17 'reporting B General Assembly res~lutmn condemning the 
iniasion that passed by B 76-to-20 marmn, 81 well 88 the United States seto of 
the Seeunty Councd resolution) 

aupm note 6 .  at 263 
>wart%, L'.V Assembly Blasts I n m s i o n  of Panama. BAS* Posr, 
A17 'reporting B General Assembly res~lutmn condemning the 

iniasion that oaised by B 76-to-20 marmn, 81 well 88 the United States seto of 
c11 resolution) 
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Nicaraguan Ambassador's residence violated mternational 
law"311 Given these clear conflicts of interest, doubts about whether 
the Secunty Counml 1s an honest broker should be no surpnse 312 

4 Summary -The permanent member veto undermines the 
Security Council's effectiveness in maintaining the three values 
needed t o  ensure international security-umty, coerc~on, and 
justice Although the Security Council promotes these values 
more effectively than any organization in history, the veto does 
not contribute to them Accordingly, eliminating the veto would 
improve the Security Council's effectiveness 

D. Hou. Elrminating the Veto Promotes Secun t )  Council 

A Secunt) Councd without a permanent member veto 
mechanism would become less of a political gnst  mill and more of 
a problem-solver This 1s precisely the effect that Ambassador 
Piekenng has sought in his work at the United fiations 313 

Although the permanent members must forego their vetoes before 
this will happen,314 acceptable conditions for the elimination of 
the mechanism are developing. The need for a veto  has 
diminished The world LS multipolar. rather than bipolar making 
political compromise more reahst1c.315 

Because the Security Council never has operated without the 
veto, one cannot compare the Security CounciPs effectiveness 

EffeetiLeness 

"'Debbie M Price & Thomas li Lippman. Presrdrnl Apologizes Far Tmopr 
Blunder W.A% P O ~ T  Dei 31, 1989 at  A1 A17 L'S Vetoer C S  Rrsolufzuri. 
i i ~  TNES. ian l e .  1990, ar .hi6 

ty Council v a s  no longer able zo assume 
es  nT to , t i  role m a ~ n t s m m g  mrernaimnal peace and 

supra note 110, at  A19 
See Sunstem b u p m  note 11. at 648-49 expla~mng hox the poss 

d e ~ e r b m n  undermines effective unionr Sunrtein rerammends that no right of 
aecesmon m s f ,  becaue  this u ~ l l  help the unmn become effecrne I d  The same 
argvment appliei w t h  regard to  rhe ,eta 

' S r r  THE F E ~ E R A L F T  No 10 'James Madisoni #Benjamin Fletcher WnCht 
ed 19618 88rpung tha t  extending rhe iphere of interests reducer the chances of 
factmns ~n the orgsnnrat~on and rends t o  protect against o p p m m o n  b) a maiomy 
uirh distinct interest18 During the Cold War two dirlincl mferes t~  existed 
Today more mferests em apparent Accordingly. each permanent member rhovld 
feel lass threatened by an adierrs maiority of the other permanent members on 
the Secunrr Council rhsn during the Cold War See also F a X C W .  6upra note  24 
at  61s n e 1  lnotrng that the veto has fallen info dirure among permanent 
memberr other than tho Unlred Stales and Soviet Union 
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under both eanditions.316 Nevertheless, ehminating the veto 
should improve the Security Council When a single member can 
no longer determine sanctiamng policy for the whale community, 
unity will improve. therefore, the setting of sanctioning policy 
becomes more important to the community. When enforcement of 
community values becomes more certain, coercion improves, 
therefore, community compliance becomes more routine When 
interested parties no longer can block adverse decisions, justice 
improves; therefore, community respect for the system grows 

Ambassador Pickeling has demonstrated that a Security 
Council wthout a veto works.317 His approach of seelung agree- 
ments that all members can support resulted m twelve resolutions 
covenng the Persian Gulf cnsis.318 The consensus-budding neces- 
sary to Sustam these resolutions united the international community 
to reverse the aggression, prevent terrorist attacks, and share the 
burden of combatting a g g r e s ~ i o n . 3 ~ ~  The Seeunty Council was 
extremelv mccessful in the Persian Gulf. rekindline horns for its 

I .  

future 320 Ambaasador Pickenng's approach also has been successful 
in Cambodia and El Salvador 321 

E. Summary 

The Security Council, as the organization best able to 
maintain international secunty, must act authoritatively to be 

""Le CLAUDE. s u p m  note 7 ,  at 418-23 'cnCcmng world goiernmenf 8s an 
option that  cannot be evaluated until tried) Claude's argument raises the l og~ ra l  
poacibility that eliminating the r e t o  will n o t  work He admits however, that  the 
authority affects the commumty, end that  m r e a i e d  Security Council effectweness 
ihovld generate mereased camphsnce w t h  eommumfy nmmh Id 

' -Corhko.  supra note 140. at A19 
P-PId 
'-'See ~ u p r a  notes 168-160 and accompanying text con caoperatm to 

prevent terronrml. ~ u p m  note 247 (on burden-ahanngl evpra notes 248-260 and 
accompanying text Ion efforts ta defeat aggresaian and prevent future qgreaamn) 

"'Sea Natiec Strategy, ~ u p m  note 1, at  V 'President Bush WTIUI, 'In the 
Gulf we l a w  the United Nations p l ~ p n g  the role dreamed of by Its founders",, 
Caddis suoio note 30 

Woodrow Wilcon'r vision of collectwe lnternafmnal actmn to deter 
aggreinon faded to  mafermlm afrer 1919 became of European 
appeasement and Ameriesn 11datmm9rn and after 194; because of 
the great  p o ~ e r  n ~ a l r i e i  that  produced the Cold War None of these 
diff>clrultm exist today The world ha3 a thmd chance t o  glve W~laan's 
plan the fair tear it has never reeeiwd. and fate has even provided an 

but too often apart from I t  

"'Coshko, bupm note 140 at  ,419, see Natiec Strategy, ~upra note 1. at 13 



244 MILITARY LAW REVIEW [Vol. 1% 

effective This requires not only legal authority. but also 
community acceptance of that authority. The historical trend has 
been toward increased authority and acceptance for the proeeed- 
ings of the Security Council t o  the paint a t  which only the 
permanent members essentially may avoid Its deemans. Accord. 
mgly. attention focuses an the veto. When a permanent member 
use8 the veto, It undermines the Security Coune~l's effectiveness 
On the other hand, recent cases show that when the permanent 
members forego the veto, the Security Council effectively 
promotes international community values. Consequently, the 
member states of the United Nations should eliminate the veto. 

V. The United States Should Move to Eliminate the Veto 
Thia article thus far has argued principally that elimmating 

the Security Council veto would promote the values shared by the 
international community and, In turn, would benefit each member 
of that  community Nevertheless, to say that the member states of 
the United Nations should eliminate the veto does not mean that 
the United States should agree. The United States naturally m w t  
weigh the costs and benefits to itself. 

Among the factor8 the United States should consider are the 
extent to which a more authoritative Security Council would 
benefit United States national security, the historical experience 
of the American urnon, including Its nationalism and mvereignty. 
and the degree of international influence the United States would 
have in the future. While these are difficult to quantify. they are 
important to consider 

This article's analysis of international security interests 
tends to answer the questions posed by the first factor wlth 
relative ease-that is, United States national security would 
benefit substantially from a more authoritative Security Councd 
Because security LS indivisible, Improving international security 
generally improves the security of every nation-mcludmg the 
United States More specifically, because international security 
depends largely upon the effectiveness of the Security Council, 
and because the effectiveness of the Security Council 1s hampered 
considerably by the permanent member veto. eliminating the veto 
mechanism would have the proximate effect of improving United 
States national security Nevertheless, while this argument has 
substantial weight, the United States naturally must consider 
other factors before i t  takes the initiative in seeking to eliminate 
the permanent member veto m the Security Council 

Analysis of the second factor-the historical experience of 
the American union, provides some additional support The 



19921 UN SECURITY COUNCIL VETO 245 

American colonies' options regarding their committing to the 
Constitution were similar to the options that  the United States 
now faces on the veto. Although they are not identical, both cases 
manifest many of the benefits of a sovereign's committing to the 
collective mterest.322 The eolames' commitments to the union, 8s 
well a8 the  unmn'k subsequent succe88, supports the worthwhile 
nature of endeavors by individual sovereigns to dedicate some 
degree of their autonomies to promote the values they share a8 a 
community Speculating over whether the colonies would have 
prospered separately arguably is like speculating over whether 
the vitality of the international community can endure without 
every nation sacrificing at  least a portion of its sovereign 
prerogatives in the  name of world unity323 Nevertheless, the 
adversities facing the American colonies in  the seventeenth 
century are sufiiciently analogous to the adversities facing the 
indimdual nations that  compose the world community. Accord- 
ingly, to assert that  seeking to eliminate the veto cannot be B 

worthwhile endeavor is to suggest that the colonies were wrong Ln 
their endeavor to form the United States. 

In addition to promoting United States security interests 
and extrapolating the historical successes of the American union, 
an analysis of the third factor-increasing its influence in the 
world-strongly suggests that  the Umted States should seek to 
eliminate the veto The United States' influence in the  world 16 
declining. Other rivals are nsmg to supplant the influences of the 
former Soviet Umon, and many Third World nations are rising to 
challenge industrialized powers Accordingly, the Umted States 
faces the specter of a world in  which its influence in the 
international community will continue to diminish. Therefore, it  
should seek to incorporate its values into international practice 
while it still has persuasive control. To do this, the United States 

'"THE FEDERALIST NO 2 (John Jay1 'Beruamm Fletcher W n L t  ed 1961, 

threats1 Commitment t o  the mternatlinsl iammun~ty does not ewoy thla 
advantage. absent the proverbial attack from outer space See a180 Id Yo 5 (John 
Jay1 (arbnung that umiy will promote liberty, c i w l  rlghfr, and m n m x  progress). 
id Ra 6 lAlixander Hamiltonl largving rhat unity w i l l  prevent infernal violent$). 
id No 16 l.4liiexander Hamilton1 (arguing that nmty wll help mamta~n order,. see 
supra note 135 and accompsnymg text (erpla~ning that sirndar benefits came from 
unity m the international oommumtyl. supm notes 248-51 and accompanymg text 
(explammg hau rhe Secunry Council has been effective 10 recent years by 
farepainr the permanent member veto) 

leema t a  apply 
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not only must treat rising powers as equal partners, but also 
must seek to accommodate their interests in the Security Council. 
Without such treatment and accommodation, many of the states 
that  emerge as dominant players in the international community 
may resolve to project their influences outstde of the Secunty 
Councd where they can circumvent the franchise of the United 
States m influencing world affairs 324 

Amencan influence apparently is declining while Europe and 
Japan appear to be Increasing their spheres of influence The 
industrialized nations of Europe are attempting to unify. 
combining them economic and political powers 925 Concomitantly 
Japan is expanding 18 predominance ~n the Asia repon, becoming 
stronger economically, and searching for a prominent role in 
international secunty.3z6 Additionally, Germany and Japan seek 
permanent seat8 on the Security Council 32i Should the Umted 
States ignore the interests expressed by these two countries to 
participate in the Security Council on an equal basis, Germany 
and Japan could decide to project their powers outside the 
Security Council Just  as the United States acknowledged that 
the Soviet Union's cooperation was integral to Amencan efforts a t  
reducing the arms tensions of the Cold War era. the United 
States now should acknowledge that the growing influences of 
Germany and Japan will be fundamental to the maintenance of 
international security in the future 328 

3**see Stamatu. E w i a  note 8 
'"See X u  Union. u p i a  note 6 5  mguonng President mtterand a? mymg 

'Europe will be the top power by the next century'>,  Stamaly s u p m  note 8 
lexplaining ha* unity wdI make Evrope the warldk largest market leading t o  B 

~ e c u n t y  structure Independent of NATO, 

".Franck, aupm nore 24. at 615. Halbrooke, s u p m  note 4. Rawe supra note 
4, sf A16 

'"%atrec stratem sup's nore 1, at 6 
A8 these C O U ~ ~ T E Q  ms~ume B greater pohtiral role the health of 
Amencan ties with them-political. mlhrar) and eronomle--xlll 
remaln cruc~al t o  regmal  and even global stabdlty B u t  * e  
frequently find ~ n r i e l v e ~  eompetitars These Frirtiann muit be 
managed In Lhls sense. mgomg trade negntmfms now share some 
of the it iafepc importance we have trsditianally attached to  arms 
talk. w t h  the S o v ~ e t  L'mon 

Sir nlso Claude. supm note 7 ,  81 7 6  
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Europe and Japan,  however, are not the only rising powers 
that  will affect international security in the years to come The 
United States also must be concerned about the emergmg 
influences of Third World countries Nicholas Eberstadt predicts 
that  population growth in  Third World countries will be much 
faster than in  industrial countries, generating increased economic 
power and political instahility.329 By the year 2025, "today's 
industrial democracies would account for less than one-fourteenth 
of the total papulation . . [ylet would rank among the top in the 
world's population af geriatrics ''380 As these countries grow in 
population, so they grow in economic strength.331 Mast Impor- 
tantly, because they do not share western values of individual 
rights, adherence to the rule of law, and respect far private 
property, the increasing influences these countries wield threaten 
many of the values that  the United States traditionally has 
defended world-wide.s32 Moreover, the increasing Third World 
power should prompt the United States, as well as the  other 
permanent members of the Security Council, to umfy and 
establish their values as legal norms while the opportunity exists 
Eliminating the veta will improve unity in the United Nations by 
enabling these emerging nations to expresa their values in an 
orderly manner 

The idea that  the United States should submit to Interna- 
tional control to achieve its best Lnterests 1s not new. The United 
States committed to the United Nations, not expecting Soviet 
cooperation, but needing contact with the Soviet Union to 
cultivate future cooperation 338 Soon after the atomic explosions 
at  Hiroshima and Kagasaki, the United States proposed interna- 
tional control over atomic energy with no veto provisian.33' The 
United States realized Its nuclear advantage would he short-lived 
and recognized that  once the Soviets developed an atomic bomb, 
only international control would be adequate.sa6 The United 
States' strategy apparently paid off, and that  Strategy 1s as good 

"PNIcholsi Eberstadt, Populatm Change and Saiional Security. Councd 
on Fore~gn Relat~ans, Inc, Summer 1991, aaailobk bn LEXIS. INTLAW Library. 
UPCHRK File 
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for dealing with Europe, Japan, and the Third World today as I t  
w a ~  for dealing with the Soviet Union in  the past. 

Eliminating the veto is in the best mterests of the United 
States All of the factors-the benefits of an improved Security 
Coune~l, the United States' historical experience, and future 
projections of United States power-support this position Accord- 
ingly, the following two mmes remain' (1) how the United States 
should p u r ~ u e  eliminating the veto, and (21 what voting 
mechanism should replace the veto. 

VI. The United States Should Seek to Replace the Veto with a 

Elmmating the veto will Improve the Security Couneds 
ability to maintain international peace and security, therefore, it  
will Improve United States national security. As the United 
States promotes an alternative, however, It must work through 
the United Nations Seeking both community acceptance and 
the veto's elimination are Important, because they go hand In 
hand.337 Though the task will not be easy.338 the United States 
should promote respect for the Security Council and a veto 
alternatwe 

Double-Majority Requirement. 

A Establishmg Acceptable Conditrons for  (I Veto Alternotice 

I Promoting CommunLt>j Respect for Secunty Council 
Authority -Promoting respect for the Security Council's authority 
1s most Important; respect is a prerequisite to effectiveness 

9 9 a S ~ i  U N  CH*RTEI a n  108 8reqmnng a m a - t h i r d s  vole ~n the General 
hriembly and ratifleation of two-thirds of the members--mcludmg ell the 
pirmsnenf members-before amendments take effect, C u c m  supra nota 7, a t  
66-66 :explammg Secretary Hulls concern about the elleats of war b i c t o n  
~ m p a m g  a peace npon the communityi The Dmrad States should be concerned 
abaut ~rnpasing peace BI B Cold War victor Therefore. sorkmg through the 
Dmted Nations and rhmwh consent 18 n e c e ~ m y  t o  generate communiw 
acceptance of Umtod Srster p m t m n s  

""'See HEMLEBLI, supra rime 14, at  182-84 Inatmg that  accsprable 
eommuniry conditions mnir m a t '  M c D m c a  & F r ~ m * z a ,  supra note 13, at  
130-31 noting tha t  some lemnmate anthomy II required to  prercnbe and appli  
iommunlty polmy. 

.''See ~ u w o  nates 11-24 and aecompsnymg text. C u ~ o r .  u p m  note 7 81 

39 r'hlen and nations want rho benefits of international o rganmtmn,  but they 
also -ant 10 retain rhe p r ~ d e g e l  of ravereignf) The development of 
~nternatmnsl organization has been plagved by the failvre of human beings t o  
t h n k  logcal ly  about the inexorable relationship between the hav ing  and the 
eatmg of the rake',. HEMLEBEK, e u p m  note 14, at 191 m f m g  that  nationali~rn 
prewnted states from benefitting from arbitration 
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Therefore, the United States should promote United Nations 
operations, and maintain its channels of communication 

The best way to engender respect for the Security Council is 
to use it  effectively The United States can do this in  several 
ways First, it can solicit Security Council action to reconcile 
security breaches as it  did m the Persian Gulf.3'0 Second, it can 
remove politics from the Security Council's investigative func- 
tions. Specifically, rather than vote on whether to investigate a 
cane, the  Security Council should investigate every case. This 
would take polities out of the decision and increase respect far 
Security Council authority 341 Third, the United States can assist 
other United Nations agencies to improve economic and social 
conditions throughout the world. "The helping hand of service 
is a more impressive argument for . allegiance than the long 
arm of . justice "342 

The United States also should maintain the Security 
Council's channels of communication. This was an important 
consideration during the formation of the United Nations.343 
Open iiues of communication are needed to mold world leaders' 
views on the appropriate use of force, generate awarenee8 of 
community problems and intereats, educate the community, and 
develop community values 344 If the Security Council is a forum 

. ........... 
'''See CULIOE, eupia note 7. st 15 Iquotmg Secretary of Stale Cordell Hull 

as eaylng that the need t o  harmanrze mtereste 1% "the aolld foundatm upon whlch 
all future policy and internafinnal organ~iatmn must be b u w i .  id at 75 lpuotmg 
Senator Vandenberg 8 s  saying that the United XatianJ would minimire fnctian. 
stabilize friendships, and ehsnnel orderly contacts). 

"'See Id ai 25 (regarding ~ommumfy a w ~ r e n e s a  of problem and mtereaiil. 
THE FEYEMLIST No 1 (Alexander Hamdtan) (Benjammm Fletcher Wright ed 1961) 
Iindicating Pubbua's purpose t o  educate the cifiiena abaut the menta of the 
Conltitutlon) Gooonic~  & S~uoas, s u p m  note 101. at 616 iregardins developing 
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for molding community mews and solving community problems. it 
wdl gam respect. 

2. Promoting Communrt) Support f'. on A1tarnotii.e -To 
establish acceptable conditions. the United States not only must 
promote respect for the Security Couned, but also must propose a 
viable veto alternative 345 Procedurally-no matter what the 
United States offers as a veto alternative-it convincingly must 
communicate the merits of Ita proposal to the community. and it 
must build support for that  proposal through persuasion. rather 
than coercion 315 Substantively, the V'nited States proposal should 
protect against majoritanan tyranny m the Secunty Counc11,s" 
through a voting procedure, or an expansion of the Security 
Council's permanent membership.3'8 Furthermore. the United 
States should ensure its proposal adequately hmits the Security 
Council's power 

Limiting the power of the Security Council. without 
sacnfimng the benefits of providing it with greater authority, will 
require delicate balancing James Madison correctly stated the 
problem ''In framing B government which 1s to be administered 
by men over men, the great difficulty lies in this you must first 
enable the government to control the governed, and in the next 
place oblige it to control itself"34s Third World States are already 
concerned about t h i ~ . 3 ~ 0  The United Nations Charter, however, 
already provides Some protection. The General Assembly-in 
which Third World countries have greater Influence-elects 
nonpermanent members to the Security Council In addition. the 
nonpermanent members are B majority on the Seeunt, Council, 
Security Council responsibilities are limited to Security matters, ___ 

\ l e v 3  on the use of forcer 
l'*See Gaddis supra note 30 ' ' the  Cold War has  already created m the 

practice af tho great powers mechanrrms far deterring ~ggreirion that h a w  
worked remarkably well these did not exlm prior to 1945 There could be real 
adrantagar n m  I" codifgmg and extendmg this behanor BL widely as posmble'), 
~ e e  also Tnc F E D E ~ L I S T  No 1 'Alexander Hamdtonl 'Beqamln Fletcher Kright 
ed 1961, cnofmg Pubhur'r purpose t o  generate puppart far the adoption of the 
C n n ~ t , l , , t > n n ,  . .... .. . . . . . .. 

2.~S#e THE F ~ o i n a ~ i s r  ho 2 :John Jag, IBewamin Fletcher IVnght ed 
1961r, G o a ~ a r c ~  & H*hmiO. 8upm note 19 at  17 

' ' C ~ ~ c n r  supra note 7 ,  at 149 suggesting that the v e t o 3  Y W  mag be 
based upon a perception of maj0ntanan tyranny:. id a t  I65 Ic~tmg S o n e t  use of 
the r e t o  BP a necesrarg reaction to perceiied explnifaf i~n by a r n w n t y  of ueitern 
states 

3e*Frsnck bupro note 24. at  916 
'"TEE F E O E ~ L I S T  bo 61 James Madlaon, 'Benjamin Fletcher Wrighr ed 

loGGochka bupm nore 140, sf A19, Gashka " p a  note 91  at  A16 
19618 
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and the Security Council must submit reports to the General 
Assembly 351 These provisions already make the Security Council 
responsible to the international community and thereby limit Its 
power. Nevertheless, other potential limitations merit considera- 
tion. Two such limitations are the specification of the amas of 
domestic jurisdiction protected under article 2,  paragraph 7, of 
the United Sations Charter, and the incorporation of civd rights 
protection into the Charter 352 

B The United States Should Recommend a Double Majority 

Promoting respect for the Council and for a veto alternative 
creates acceptahle conditions for making the legal change. In 
addition to this, however, the United States should recommend 
the alternative best suited to the Security Council's functions and 
the community's needs. 

Possible alternatives to the permanent member veto mecha- 
nism include a simple majority, special majority (a requirement 
for a two-thirds concurrence), composite majority (a majority of 
permanent members and a mqionty of nonpermanent members), 
and double majority (a majority of the entire Security Council and 
a mapri ty  of the permanent members). Determining which 
alternative is best first requires identification and definition of 
the criteria that  make an alternative well suited to the Security 
Council and the community. It then requires a careful evaluation 
of those cntena.  

I Defining Criteria -Many considerations impact on voting 
schemes, but the fundamental consideration is that  the form be 
well suited to the institution's purposes.35S The Security Coune~i's 
purpose IS to maintain international peace and security,3j4 which 
requires unity, coercion, and justice. Therefore, the voting form 
should promote these three attributes Nevertheless, because any 
mechanism for legal decision-making is ineffective without 
community acceptance, accommodating those three canslderations 
alone 1s Insufficient to form a set of defining criteria. Instead, 
because the permanent members must consent to any amend- 

'"See V l c  Cnu;rre art 23, para 1 lregarding election by the General 
Aiiembl) and delegarlon of recuriry reiponbibilityi, id art 24 lregardlng 
delegation of decunfy responnbht> and reports t o  the General Asrembly), see ai30 
id arta 10, 62 87 !granting ather areas of rorpannblhfy t o  other Unrted Katmna 
O'JBns, 

""See Sunbteln. supra note 11, at 637 lsu$gestmg that  c ~ s l l  nghrs 
protection ma) help create acceptable conditmnnl 

~ ' ~ C M L O E  aupro note 7, at 119 

Voting Method (IS a Veto Alternotibe 
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ments to the United Nations Charter, they must be receptive to a 
change in the voting scheme, and must find the chosen 
alternative acceptable Accordingly, a comprehensive analysis of 
potential alternatives to the permanent member veto mechanism 
must address the criteria of unity, coercion. justice, and 
acceptance 

Kmty means commitment to a common purpo~e . s5~  Therefore, 
the value of an alternative depends on how well it tenda to promote 
commitment to a common purpose. Two eonsideratmu are 
important in evaluating a voting Bcheme's facility for commitment 
First, while special majanty voting schemes protect the rights of 
minonnes, such schemes often allow small voting blocs to dictate 
community policy, therefore, special majonties potentially can 
frustrate unity.356 Policy founded on the consensus of a mrqonty of 
parties manifestly will promote better unity than an insubstantial 
policy that merely incorporates the denominators held by a 
minority faction 357 Therefore, an alternative that mast often 
expresses a majonty eon~ensus is best. Second, voting should 
promote consensus, rather than merely parliamentary metory 3:s 
When every party has a risk of losing, each participant in the 
process will feel pressure to seek consen8us The present 
permanent member veto mechanism removes this risk of losing 
Accordingly. the Security Council often LS confronted with multiple 
caunter-propoaals-eaeh receiving majority support, yet none 
passing-leaving crises to continue 35s Ambassador Pickering's 
practice of seeking solutions that every participant can support 
clearly offers a better solution 360 

Coercion is the ability to enforce cornmunit>- d u e s  351 
Therefore. in addition to considering each alternative's potential 
for fostering unity. each alternative must be evaluated to 
determine which is best a t  enforcing community ~ a l u e s . 3 6 ~  First. 

'&&Sei C L I L D E .  mpra nore 7 at  261 
f y  requrementa lead to paralyns and 

sf 121 snoflng that m e  vote For each 
n t y  p m p d y r  THE F ~ n ~ u l l s r  bo 22 

(Alexander Hamiltanr 8Benjsmin Fletcher Wright ed 19611 arguing that, ss to  
the colon le i .  a majority af itatea was nor neressml)  a majority of the country 
M c D o o c ~ ~  & FELICI,LYO. nupm note 13, at  362 #noting that special m 4 0 n t i e s  
enable mmormes t o  determme commumry p d i c ~ e c j  

CLALDE. s u p m  note i at  125 
I d  ar 140 
Sei 8up.a  notes 307.308 and ~ccompanying text  
See  Ooihko nupro nore 140, at  A19 
S e i  s u p i n  notes 161.168 and accompanying text 
See M c D a ~ a ~ i  & Frucrazo supra note 13 at  374 noting that legal 

techniques can aflect cornmumti behavior 
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the voting procedure must allow the organization quickly to 
determine an appropriate respanse.363 Typically, a small number 
of states should be able to reach agreement with greater speed 
and urgency than a larger group whose manifold special interests 
may predominate. Second, the voting procedure muat ensure that  
the organization musters sufficient power to enforce its deci- 
~ i o n . 3 ~ ~  These two considerations tend to work against each other. 
Specifically, a procedure that  allows for a quick decismn may not 
muster enough enforcement power. Conversely, a procedure that  
depends upon the coalescing of enforcement power may be slow to 
reach consensus. 

Justice, the third necessary criteria for evaluating alterna- 
tives to the permanent member veto mechanism, requires the 
facility of an honest broker.3ac Accordingly, each alternative must 
be evaluated to determine which one m l l  maximize the Security 
Council's capacity to act as an honeat broker Proposals first must 
correlate each state's power to influence decisions with its 
obligations to support the Security Council A state's accumula- 
tion of influence may inure to its eschewing its obligations and 
eventually may tempt it to explmt its advantage over less 
influential states 367 This detracts from the Security Counml's 
image as an honest broker In  addition, proposals must prevent a 
particular state's self-interest from being decisive The veto 
allowed any permanent member to paralyze the majority for Its 
own interests 388 To preserve Impartiality, the voting method 
should farce states' interests to compete with one another. 

Finally, any alternative to the permanent member veta 
mechanmm must be evaluated in terms of its acceptability-that 
is, the willingness of states to adopt the proposal. The degree of 
unity, coercion, and lustice accommodated by each alternative 
affects Its acceptability Additionally, proposals that  protect 
against majaritanan tyranny naturally ere more acceptable than 

aa'Sae C u r o r ,  s u p m  note 7 .  sf 120 [noting that B ~narnmlty mqumment 
often leads to paralyas). THE FEDEULISI Na 51 (James Madmni 1Ben~amm 
Fletcher Vnghf ed 19611 largving that a government must be able to control the 
governed), Caooaic~ & HAMBIIO, m p m  note 19 at 219 ~cnt i ca ing  the permanent 
member veto 8s p z r a b ~ m g  the Security Counedl 

D s * G o o ~ ~ ~ ~ ~  & mxsao. s u p m  note 19. at 29 Thla u m e  reason the  veto 
w88 necsss~ry in 1945 
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those that do not Finally, proposals that oblige the Security 
Council to control itaelf are more acceptable than those that could 
allow the Security Councd to take arbitrar) or capricious 
actions 370 In other wards, proposals that  harness the natural 
conflicts of interest between powerful groups are beneficial 
because they tend to moderate the Security Counml's proceedings 
with an inherent structure of checks and balances 

Consequently, an acceptable alternative to the permanent 
member veto should serve the Security Counc~l '~  purpose and the 
community's needs. These considerations suggeat the following 

the extent to which each promotes commitment 
to a common purpose (21 the extent to which each promotes 
enforcement of community values, (3)  the extent to which each 
allows the Council to act as an honest broker; and (41 the extent 
to which the community accepts each 

2 Emlaating the A1twnati~es.-  

fa, Applpng the criteria - 
~ L J  Unity.-Choosmg the voting alternative that 

best promotes unit) requires an empirical analysis of the 
following two factors. t l l  the total number of Security Council 
members that must agree to pass a resolution, and (21 the 
number of permanent members that must agree to sustain it 
Based on these two factors, the alternative that most easily 
expresses a majority comensus LS the simple majority. which 
requires agreement by any eight members. The next best 
alternative 1s the double majority. which not only reqmres 
agreement by eight members, but also requires that a t  least three 
of those eight be permanent members. The third b a t  alternative 
15 the composite majority, which requires a nine-member mapn t )  
vote--at least SIX of the ten nonpermanent members and at least 
three of the five permanent members Finally. a special majorit)- 
requiring a two-thirds vote of the Security Council's membership 
apparently would reflect consensus Severthelesa, like the 
composite majority, having t o  obtain full agreement among nine 
or ten members could hinder much of the relatively routine 
busmess of the Security Council Accordingly, the composite 
mqor i t j  and special majority voting schemes often would sacrifice 
Security Council action for apparently margmal indicia of 

"'See G o a ~ s i c ~  & H ~ u s n o  ~ u p m  note 19 at  224 #noting S o n e f  U ~ P  of  ti 
/ e m  as B means t o  prerenf t ~ r s n n ~ e a l  treatment by the rna~orlty a i  weirern rtstes 
on the Secur~fy Cauncd 

'- 'See THE FEnEmrrsr Yo 51. at 356 'James Msdisonl ,Benismm Fleteher 
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gavernmenr t o  c o n f r d  t h e  Euxerned and ~n the next place obhge ~t i o  cnnrrol 
Ir i e l?  
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consensus Therefore, the simple and double majority mechanisms 
strike the best balance between the beneficial attribute of 
promoting unity and the essential attribute of facilitating action. 

iiw Coereton -Which alternative best empowers 
the Security Council to coerce depends upon how rapidly it 
permits the body to respond to crises and how readily it allows 
the body to muster Its enforcement power. The voting mechanism 
that is most effective a t  moving states toward consensus also will 
hasten the Security Council's response Accordingly, the analysii 
from the preceding paragraph-which supports the employment of 
simple or double majorities to promote unity-also tends to 
support them to reduce the Security Council's response time. On 
the other hand, the alternatives that muster the most enforce- 
ment power are the composite majority and double majority-both 
of which require support from at least three of the powerful 
permanent members Fmally, because the special majority and 
simple majority would allow resolutions to pass without the 
bachng of any of the permanent members, these major players 
understandably may be dilatory in employing their powers to 
enforce such resolutions 

The voting mechanism's two major influences on coercmn- 
that 18, the speed and effectiveness of the organization's ultimate 
response--are inversely related, making comparisons difficult For 
instance, although a decision supported by a composite majority 
typically would muster the most enforcement power, the relative 
difficulty in achieving such a composite majority may reduce the 
circumstances under which the Security Council actually would 
employ such power On the other hand, while a simple majority 
facilitates quick responses. the bloc of states t ha t  comprises such 
a majority need not have great influence Accordingly, without 
requiring the support of the more powerful permanent members, 
a resolution passed by simple majority may not necessarily 
muster the enforcement power needed to coerce compliance 
effectively 

Despite this difficulty, two conclusions are clear. Firat, 
because mustering the enforcement powers of the permanent 
members will be critical to the Security Council'B ability to coerce 
in almost every cmumstance, the voting mechanisms tha t  require 
acquiescence from the permanent members are better than the 
others Second the difference between the composite majority and 
double majority IS slight; only the vote and support of one 
nonpermanent member distinguishes the two Nevertheless. 
because the double majority requires one less vote than the 
composite majority, a double majonty can be achieved-and 
thereby can approve action-with greater speed 



256 MILITARY LAW REVZEW [Vol. 138 

iw J u s t x - I n  conaidering the voting alternative 
under which the Secunty Council acts mast like an honest broker. 
two factors are Important. First. the voting mechanism must 
fairly correlate each state's capacity to influence decisions with Ita 
obligations to the Security Council Second, the mechamam must 
prevent an individual member's self-interest from being decmre 

Because of the permanent members' economic, political. or 
military strengths they come to the Security Council sharing 
most of the world's influence Those strengths mean not only that 
the permanent members come to the Security Council with 
substantially greater resources than the nonpermanent members, 
but also that  the permanent members attract a concomitant 
expectation to obligate their resources to promoting the success of 
the United Nations The simple majority and special myon ty  
voting schemes, however, make no distinction between the votes 
of permanent members and nonpermanent members Under both 
of these voting mechanisms. each state has equal capacity to 
influence decisions even though the permanent members ha re  
greater obligations The composite mqority is slightly better a t  
accommodating the greater obligations of the permanent members 
because a-unlike the aimple and special majoritiea-allows a 
majority of the permanent members to negate Security Council 
actions. Nevertheless, the composite mBJOnty scheme effectively 
grants to any majority formed by nonpermanent members-that 
is, only SIX states-the prerogative of negating a c t m x  supported 
by the other nine members, including actions having the full 
support all permanent members Accordingly. notwithstanding 
the tremendous disparity ID their obligations to the organization. 
the permanent members and the nonpermanent member3 essen- 
tially a d d  enjoy equal capacities to influence Security Council 
decisions. 

The double majority. on the other hand. grants s p e e d  ststus 
to the permanent members--a special status that fairlg provides 
them with voting influence that squares with their greater 
obligations While the composite majority requires that a t  least 
SIP nonpermanent members agree on any resolution. a double 
majority never would require support from more than five 
nonpermanent members In addition. the permanent members can 
negate Security Council actions as easily under the double 
majority as under the composite majority Consequently, the 
double majority scheme tends to correlate voting influence with 
voter obligation better than the other options 

Severtheless. If the Security Council IS to act as an honest 
broker, i t  also must prevent the self-interest of a Bmgle member 
from paralyzing the whole community. The alternative that most 
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easily overcome8 the obstacle of self-interest also will be the 
alternative that best promotes unity. Though no voting mecha- 
nmm can assure that  states regularly will elevate the common 
good above self-interest, the simple majority is the only scheme 
that prevents a atate or bloc of states to dictate policy based an 
individual 02- factional self-interesta. As noted above, however, the 
simple majority is the poorest voting alternative a t  compensating 
a state's obligation by granting i t  enhanced influence. 

Consequently, reconcilmg both factors that  affect justice in B 

voting scheme requires balancing the benefits of correlating 
obligation and influence against the benefits of attenuating the 
manifestations of self-interest The double majority voting mecha- 
nism emerges a8 the best alternative because, while It is the 
second best option a t  preventing individual state self-interest 
from paralyzing the Security Council, i t  18 the best option at 
correlating each state's capacity to influence decisions with its 
obligations to  the orgamzation. Accordingly, among the voting 
mechanisms examined, the double majority 1s best a t  promoting 
JUStlCe and a t  famlitatmg the Security Council's function as an 
honest broker. 

(mi Acceptance -The acceptability af a voting 
scheme depends an its ability t o  prevent majontarian tyranny 
and its facility to compel the Security Council to control itself. 
The alternative that best prevents majontanan tyranny is the 
one that I S  least likely to develop a consistent voting majority 
that effectively controls the Security Council's proceedings a t  the 
peril of the other members In particular, because the special and 
composite majority Bchemes require resolutions to be founded an 
some degree of consensus among members-rather than an sheer 
numbers-they are better able to prevent majontanan t p a n n y  
than the simple and double majority mechanisms. 

In addition to its capacity to prevent majontarian tyranny, 
an acceptable voting scheme must force the Security Council to 
control itself by setting groups against each other. The simple 
majority and special majority do not tend to promote such 
deliberative tensions between groups On the other hand, because 
they require agreement among the permanent members by 
separate ballot, the compoaite maprity and double majority 
voting schemes naturally encourage Some degree of adversity 
between the permanent members and the other states The 
composite majority would be particularly effective a t  creating 
such adversity because it would require agreement by a majority 
of two exclusive voting blocs-permanent members and nanper- 
manent members Accordingly, based on the two principle criteria 
that  determine a proposal's acceptability-preventing major. 
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itartan tyranny and facilitating internal cheeks and balances-the 
composite majority is the most satisfactory voting alternative It 
prevents majoritanan tyranny effectively and i t  compels the 
Security Council to control itself by creating a climate of 
deliberative adversity 

Finally, the other general criteria-unity coercion, and 
justice-also affect a proposal's acceptability Most notably, 
proposals that  poorly correlate B state's capacity to influence 
decisions with its obligations to the Security Council likely will be 
unacceptable The simple majority, s p e d  majority, and cam- 
pomte mqority share t h x  problem Specifically, a powerful nation 
understandably would be apprehenaive about obligating to a 
process in which i t  often must shed much of its influence- 
potentially to its own detriment-to satisfy the adverse interests 
of weaker States. Consequently, although a eomposite majority 
voting scheme appears to be the most functional alternatne far 
promoting the normative criteria for acceptability, the double 
majority mechanism actually LS more acceptable now because It 
would not obligate the most powerful nations on the Securit>- 
Council to eschew their influences m total-an obhgatmn that the 
international commumty still cannot reasonably expect the 
permanent members t o  make 

fir, Comporrng the alternotices - 
It, S ~ m p l e  majority -The simple majority is best 

a t  promoting unity because i t  requires the fewest members to 
make a decision That, however, is Its only advantage A simple 
majont> musters the least enforcement power of all the 
alternatives. Whde i t  hastens decision-making, the resulting 
decisions often mag not enjoy the broad support needed to 
credibly enforce them In addition, the simple majority voting 
scheme poorly correlates a state's capacity to influence decisions 
with its obligations to the Security Council Finally, the simple 
majority mechamam 18 the least acceptable alternative It 
provides the least protection against majoritanan t y n n n y  and no 
self-checking mechanism on Security Council power. Because of 
the simple rnajonty'a many disadvantages, It la a comparatively 
poor alternative 

/it1 S p e c d  majority -The special majority. on the 
other hand, 1s reasonably acceptable because it protects against 
ma jon tman  tyranny Nevertheless, It has many disadvantages It 
1s the least effective alternative for promoting coercion not only 
because resolutions could pass without mustering the pou,ers of 
permanent members, but alao because the time needed to amaas 
the required votes often would make the Security Council ddatory 
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in responding to security threats. Finally, the special majority's 
principal drawback 1s Its failure to correlate a state's capacity to 
influence Security Council proceedings with its obligations to the 
organization Because these disadvantages greatly outweigh its 
advantage. the special majority also is a comparatively poor 
alternative 

/uii Camposcte majorLty.-Unlike the special ma- 
jority, the composite majanty voting scheme effectively promotes 
coercion by mustering the m m t  enforcement power It also is the 
most acceptable proposal because i t  inherently imposes checks on 
majontarian tyranny and Security Council capriciousness I t  has 
only two comparative disadvantages to other proposals First, It 
promotes unity less effectively than the simple and double 
majority mechanisms because i t  requires nine Vote8 for a decision 
rather than eight. Second, It correlates a state's capacity to 
influence decisions with Its obligations to the Secunty Council 
less effectively than the double majority. Accordingly, while the 
composite majority voting scheme suffers from some margmal 
disadvantages, Its facility to promote coercion and its potential for 
acceptance make i t  B comparatively good voting mechanism 

h u i  Double majarify.-The double majority voting 
scheme has only minor disadvantages. It is less acceptable than 
the composite majority A double majority also could pass a 
resolution with one less nonpermanent member's acquiescence 
than a composite m a p i t y .  Accordingly, the double majority 
voting scheme is less capable of mustering coercive power than 
the cornpmite majority mechanism. The double majority alterna- 
tive, however, best facilitates the Security Council's role as an 
honest broker by accommodating the CloSeSt correlation between a 
state's capacity to influence decisions and it8 obligations to the 
Security Council I t  also promotes umty more effectively than all 
alternatives except the simple majority. Consequently, the double 
majority appears to be a comparatively good voting mechanism 

C Summary 
The composite majority and the double majority voting 

schemes emerge from the analysis 8s the best two balloting 
proposals to replace the current permanent member veto 
mechanism. Between these two proposals, however, the double 
rnajonty 1s the better choice I t  promotes unity slightly better 
than the composite majority, requiring eight votes rather than 
nine. In addition. while a composite majonty would have to 
muster the support of one more nonpermanent member than a 
double majority, the coercive benefit derived from that additional 
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vote would be neglipble Specifically, a double majority-like the 
composite majority-still would have to muster support from a 
majority of the more powerful permanent members Moreover, 
while the requirement for one less nonpermanent member vote 
could result in marginally less coerc~ve power, the time saved by 
not having to elicit that rote often ml l  permit the Secunty 
Council to respond more rapidly to a c n m ~  

The double majority also facilitates the Security Council's 
role as an honeat broker The justness of this voting mechanism 1s 
most apparent in that It is the only alternative that effectively 
compensates permanent members' obligations to the Security 
Couned with enhanced influence in Its formal deemion-making 
process. Finally, even though the composite majority voting 
scheme 1s the proposal that most effectively prevents majontarian 
tyranny and Security Council capriciousness. the double majority 
nevertheless provides adequate protection by preventing a 
permanent member's self-interest from paralyzing the organiza. 
tmn Consequently, although the composite majorit) voting 
scheme 1s a favorable alternative to the current permanent 
member veto mechanism, the double majonty fares as the best 
alternative among the proposals examined 

Accordmgll-, the United States should continue its commit. 
ment to improve the Security Councd by proposing a veto 
alternative Such a proposal will continue the trend toward 
increased respect for international authority, which grows more 
important a8 the world grows more integrated. To facilitate the 
proposal's adoption, the United States should develop conditions 
in the international community that will make a veto substitute 
acceptable In particular. the United States should work through 
the Security Council to resolve threats to international security, 
maintam constructive relationships among its members. and 
support ite efforts to communicate community values 

The United States. therefore. should propose an alternative 
to the permanent member veto It should offer that  proposal 
before the United Kations so the international community can 
discuss and decide the ~ S S U ~  Most importantly, however. it 
Specifically should propose a double majority voting method as the 
veto replacement that best Suits the Security Council's purpose 
and best serves the international community 

VII. Conclus~ons and Recommendations 

The Cold War's end provides B new opportunity to improve 
international security structures. The I d d o p a l  struggle agamst 
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communism is over A spirit of cooperation in international affairs 
haa arisen New regional powers are nsing to amume their 
security roles. 

Xwertheless, although times have changed, many obstacles 
remain on the road to achieving lasting international security In 
particular, each state still struggles with choices between Its self- 
interests and the community's common interests Moreover, many 
of the typical post-World War I1 aecurity threats persist today- 
namely, fragmentation, regional competition, drug trafficking, 
terroriBm, arms proliferation, and economic competition. On the 
other hand, the world has become much more integrated since 
1946. As a result, security threats anywhere affect states 
everywhere. Accordingly, every state that  resolves to  improve 
international security thereby enhances its own security as well 

To improve international security, states must unite under 
the Security Council. Preaerving security today requires unity, 
coercion, and justice. These three coexist only in a central 
international authority. Of all the international authorities in 
hmtory, the United Katians Security Council has been the most 
effective 

Assuring effective international authority, however, will 
requ~re each State to make B commitment to that authority, and 
to accept the leghmacy of its decisions. The historical trend has 
been favorable, with many nations acknowledging the need for a 
more authoritative international Structure, as well as the 
necessity for increased community acceptance of international 
authority. This trend has been manifest in the United Nations 
Security Council, which obligates Its members states more than 
any previous international organization. Nevertheless, each 
permanent member of the Security Council continues to enjoy the 
prerogative of avoiding legal commitments by exercising its veto. 

Recent Security Council ~ u c c e s ~ e s  have raised the issue of 
whether permanent members should retain the veto. The 
resolution of that  issue is tremendously important because the 
body's voting structure immediately affects the community's 
acceptance of authority Specifically. the veto has diminished 
reBpect for international authority in the past. I t  has frustrated 
unity in the Security Council, prevented enforcement of eam- 
mumty values, and diminished the Security Council's image as an  
honest broker 

Eliminating the permanent member veto would farce all 
Security Council members to seek acceptable solutions, rather 
t han  to block all proposals that  are not entirely in their self- 
interests. Accordingly, states can expect the Security Council to 



262 MILITARY LAW REVIEW [Vol. 138 

reach more decisions and to implement its decisions more 
deliberately Likewise. member states could be expected to take 
greater interest in the Security Counc~l'r work becawe they 
would see not only the proceedings. but also results 

Consequently, the United States should propose the elimina- 
tion of the Security Council's permanent member veto mecha- 
msm. Eliminating the veto would improve the Security Council's 
effectiveness as an international organization More Importantly, 
it would represent a development of international authority that 
would enhance not only international security. but also United 
States national security 

The United States specifically should propose B double 
majority voting scheme to replace the veto The double majority 
voting scheme would require that a majority of the Security 
Council and a majority of the permanent members concur in any 
resolution. This voting procedure best suits the community's 
needs and the Secunt) Counc#s purpose. Furthermore, to 
facilitate the international community's acceptance of its pro- 
posal, the United States should initiate discusman of the voting 
procedure in the Cmted Nations. 

Throughout history. mankind has hoped far a world order 
with peace and prosperity for all Nevertheless, the windows of 
opportunity to bnng  about such B world order-if m y  ever were 
actually open--always were closed too qmckly on the states that 
were devoted to attaining a durable peace Accordingly, the issue 
nations now should confront is not whether the international 
climate 1s ripe to create a world of complete peace. but whether 
they will seize this opportunity to move toward that goal 
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ARMING MILITARY JUSTICE* 

REVIEWED BY MAJOR FRED L BORCH*" 

What is the purpose of the military criminal legal system? 
Do courts.martials convene to do justice or to enforce dmciplme? 
Who should control the system-commanders or civilians? W h o  
should administer the system-lawyers or nonlawyers? What 
place does the "rule of law" have in military criminal law? Armmg 
Mdrtary Justice examines these and related questions while it 
tells the story behind the creation of the United States Court of 
Military Appeals (COMA). 

Arming Military Justice 1s meant to be a "comprehenave 
history of the development of appellate review of military jmtice.'' 
It is, however. much broader in scope. Because the book looks a t  
the reasons underlyng the COMA8 onpins, i t  necessarily 
examines the principles upon which mditary criminal junspru- 
dence is based. Consequently. Armrng Military Justice 1s valuable 
not only as a highly readable history of the COMA, but also as a 
thought-provokmg examlnatlon of the philosophical framework 
underlying military justice 

Arming M d i t a i y  Justice ia the first volume in a two-volume 
project by Jonathan Lune, a professor of history and law a t  
Rutgers University. This first volume C O V ~ ~ S  the period from 1715 
to 1950, the second volume 1s to be a legal history of the COMA 
from 1951 to about 1980 In this first book, Lurie enamines 
various historical incident8 that "demonstrate [the] tensLon 
between civil and military justice.'' He focuses primarily on the 
famous Ansell.Crawder controvemy of 1917-1919. and the major 
post-World War I1 reforms that resulted ~n a "uniform" legal code 
for the Armed Forces. 

Professor Lurie discusses the Ansell-Crawder c~ntroversy a t  
considerable length. Major General Enoch Crowder was The 
Judge Advocate General (TJAG) from 1911 to 1923 He was a 
West Point graduate, a veteran of the final Indian campaigns, and 
an exemplary staff officer During World War I ,  Crowder was in 
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charge of the new Selective Service System. Although he retained 
his position as TJAG, he left the day-to-da? running of the JAG 
Department to his senior assistant. Samuel Ansell Like Crowder, 
Brigadier General Ansell also was a military academy graduate 
and career officer. He was smart and enthusiastic, and Crowder 
"facilitated his advance'' in the Judge Advocate Generals Corps 
In sum, loyalty, trust, and friendship prevailed between the two 
men 

By 1919, however. Crowder and hnsell were in a public war  
of words about the future of military lustice It began as a 
disagreement over the extent to which the Judge Advocate 
General's Department could renew courts-martial proceedings 
Crowder insisted that the Articles of War did not provide for an 
appeal from the findings or sentence imposed by a court-martial 
TJAG might mcieu a particular case, but he could not r e w e  any 
aspect of tt. Total control remained with the convening authorit? 
and commander. Ansell, on the other hand, believed that TJAG 
had ''a general revisionary power." He argued that this power 
permitted TJAG ''to make any correction of e~.rors of law found to 
be necessary in the administration of3ustice." As Lune shows. the 
Ansell-Crowder controversy is important to understanding the 
COMAS origlns because It represents the "first time the Army. 
and to mme extent the Amencan polity, debated the issue of a 
military appellate procedure." The argument between TJAG 
Crawder and his senior assistant, however, also "revealed a 
perceived Incompatibility between the totality of command and 
civilian norms of jurisprudence " Consequently, what began as 
a dispute over TJAGs power to revme courts-martial results 
expanded into a comprehensive debate over reforming many 
aspects of military justice 

Arrnmg Military Justice thoroughly examines these proposed 
reforms. Anaell advocated .a number of then-revolutionary 
changes. He wanted a pretrial investigation into charges before 
they could be referred to courts-martial He believed that a 
convening authority should not be permitted to act upon B case 
until that  commander "shall have the view8 of his budge 
advocate1 ~n wntmg. and no convening authority shall approve 
any proceeding or sentence of courts-martial pronounced illegal or 
void by his judge advocate" Ansell also advocated using the 
federal rules of procedure in military tnals.  Most Importantly, he 
wanted appellate review of courta-martial Significantly, he 
eventually proposed a ewi lmn court of military appeals-one that 
would function independently of the President and the 
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War Department. Virtually all of Ansell's proposed reforms were 
fiercely resi8ted by Crowder and the War Department. 
Nevertheless, a few changes to the Articles af War, notably the 
creation of "appellate" boards of review, were enacted by Congress 
in 1920 

Ansell's ideas for reforming military justice, however, 
were not forgotten. The remainder of Arming Mditory Justice 
concentrates an how and why most of his proposals were 
resurrected when new calls for reform came during the period 
from 1943 to 1948. For mstance, when Secretary of Defense 
James Forrestal decided that a uniform penal code should be 
drafted to complement the recently unified mrvices in the new 
Department of Defense, he selected a distinguished Harvard Law 
School professor, Edmund Morgan, to head the drafting commit- 
tee Although he had been an academic far many years, Morgan 
had served 88 a judge advocate in 1919 He had worked for 
Ansell, and supported his reform proposals during the controversy 
with Major General Crowder. Accordingly, that  many of Samuel 
Ansell's ideas were reflected in the new Uniform Code of Military 
Justice (UCMJ) drafted by Morgan and his committee is not 
surpnsmg Morgan's role, the legislative history of the  UCMJ, 
and the political infighting all are detailed ~n the last chapters of 
the book. 

The "central theme" of Arming Mdrtory Justice 1% that  the 
tension between "discipline" and 'pstice" in military criminal 
law, and between commander and noncommander control over 
courts-martial, always have been present. In a real sense, the 
COMA represents the " t r iumph of civilian concepts of the rule of 
law over absolute commander control of the system. A i m ~ n g  
Military Justice not only details this tension, but also show8 why 
it took some 200 years for this ccvil~an oversight of courts-martial 
proceedings to occur. 

Judge advocates should read Armmg Mdrtery Jnstrce for the 
Insight it gives B reader about military justice generally, and the 
COMA in particular. Military and civilian practitioners cannot 
appreciate-nor fully understand-today's UCMJ and trial proce- 
dure under the Rules for Courts-Martial and Rules of Evidence 
without examining the pre-1951 military criminal legal system. 
Those who read Arming Milstory Justice will come away with a 
clearer understanding of why the military justice system exists m 
its present form They also should gam new insight into how 
military justice should be structured as the Armed Forces enter 
the 21st century 
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FATAL VOYAGE: THE SINKING OF 
THE USS INDIANAPOLIS* 

REvIEnEn BY CAPTAIY BRIAN T PALMER'" 

In his book, Fatal Voyage. Dan Kurzman provides a vivid 
and authentic portrayal of a many faceted-tragedy In a 
spellbinding amount of the worst United States Kavy sea 
disaster, It depicts the horrors of wer and the agony of the lost at 
sea It 1s the story of men, struggling to survive against 
overwhelming odds It LS a witness to strength and weaknesa, 
courage and fear, and selflessness and selfishness It 1s also a 
story of an unforgivable moral failing of the World War I1 United 
States r ays  leadership It chronicles how that leadership 
destroyed an innoeen~  man's career and honor to shift public 
blame away from the Navy 

The L'SS Indianapolis was a heavy cruiser that aaw action 
throughout the Pacific Theater in World War I1 She was 
skippered by Captain Charles Butler McVay 111. the proud son of 
a Favy a d m m l  In the aummer of 1945. the Indianapolis. 
recently repaired after a kamikaze attack, delivered parts of the 
Hiroshima atomic bomb to Tinian Island m the Northern 
Marianas Then. during Sunday night, July 29, while sa~ lmg  from 
Guam to the Philippines, a Japanese submarine attacked. Struck 
by three torpedoes. the Indianapolis rolled over and sank in less 
than fifteen minutes The Imtial explosmns destroyed all ship- 
board communications Although Captain McVaj- had pven the 
order to abandon ship. the order could be passed only by nord-of- 
mouth amid great confusion. Still, by the time the ship was gone 
800 of the ship's 1196 crewmen had made i t  into the water Few 
lifeboats were launched because of the rapid, unexpected sinking. 
Most S U ~ Y ~ Y O ~ S  were treading water ~n life jackets 

Confident of rescue, the surv~vors had no way of knowing 
that the ship's sinking had gone completely unnoticed by the 
United States Navy The route of the Ind~anopolis  had crossed 
the boundary between to two commands-the Mananas Command 
area operating out of Guam, and the Philippine Sea Frontier 
Command with its base a t  Leytte The leaders of both commands 
assumed the other had responsibilit>- for the vessel. Additionally 
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the Pacific Fleet Command had issued no standing orders that  
required the reporting of nonarrival of combat ships. When the 
Indianapolrs did not arrive In port as scheduled on the morning of 
July 31st, no action was taken As a consequence, the survivo~i  of 
the wreck were not discovered until Thursday. 2 August. Even 
then, the discovery and subsequent rescue effort occurred only 
because of B chance sighting by an anti-submanne aircraft pilot 
on routine patrol 

Of the 800 men that entered the water, only 316 survived 
the ordeal. With almost no food or water. the men quickly 
succumbed to the sea. Most drowned, sharks killed others, and 
others died a t  the hands of their shipmates who had gone mad 
from drinking Seawater One of the survivors was Captain McVay 
He soon learned that his rescue was only the beginning of another 
nightmare. In this nightmare, the enemy w a ~  not the Japanese, 
nor was i t  the sea It was. instead, the Navy he laved. 

A court of inquiry was conducted. Specfmlly,  the allega- 
tions stated that Captain McVay was negligent for not ordering 
his vessel to take a zigzagpng course on the night of the attack. 
Upon renewing the inquiry results, Admiral Chester Kimitz, the 
Commander in Chief, United States Pacific Fleet. recommended 
that Captain McVay only receive a letter of reprimand. 

Nevertheless, political and public pressure soon mounted in 
Washington Families of the dead sailors preesed for aterner 
measures The Savy leadership found itself under mcreasmg 
scrutiny as the nation demanded an explanation. One man 
especially-Fleet Admiral Ernest J King, Navy Chief of 
Operations-was determined to see Captain McVay fall. Anx~ou i  
to shift attention away from the Navy, he strongly urged the 
Secretary of the Navy, James Forrestal, to have Captain McVay 
court-martialed 

Secretary Forrestal ultimately agreed, and Captain McVay 
was brought to trial on 3 December 1945 He was charged with 
the following two offenses. (11 for suffering his vessel to be 
hazarded through negligence by fading to zigzag, and (2) for 
culpable Inefficiency in the performance of duty by failing to make 
sure the crew abandoned the ship on time The prosecutor. a man 
i h o  wore two silver stars and the Medal of Honor, had been 
unable to illicit damaging testimony from the Indmnapolis crew 
members He therefore had Yochitsum Hashimoto, the sub- 
marine commander who sank the Indconopalrs, brought to 
Washington to testify Commander Hashimoto gave ambiguous 
testimony as to whether ngzaggmg would have prevented the 
attack Nevertheless, even though the court acquitted Captain 
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McVay on the abandoning ship charge, i t  convicted him of 
hazarding his vessel With that conviction. he became the first 
man In the Navy history to be tried and convicted for losing his 
ship in battle 

The court-martial sentenced Captain MeVay to lose lineal 
numbers in both his temporary rank of captain and his 
permanent rank a8 a commander The practical effect of the 
sentence guaranteed that he would never advance m the Navy 
Although Secretary Forrestal eventually remitted the sentence, he 
approved the conviction. That final act indelibly marked Captain 
McVay, and not the United States Navy-or even the Japanese 
navy-as the man responsible for the deaths of over 880 men 
Captain McVay lived with that stigma for the rest of hm life 

Following a shore command assignment he retired from the 
Nayy in 1949 He Spent his remaining nineteen years trying to 
piece his life together Although continually haunted by hate 
mail, he obtained a modicum of relief in 1960. when his 
shipmates from the Indranapalrs gave him a hero's welcome a t  B 

reunion Nonetheless, he was destined never to regain the joy and 
sense of purpose his life had before that fateful sinking. Death 
seemed to follow him His father died in 1959; his wife Louise 
died of cancer in 1961; and then his eight-yesr-old grandson died 
of a brain tumor in 1965 Unable to carry on, Captain McVay took 
his own life on November 6, 1968 

Dan Kurzman had three objectives in telling this story in 
Fatal Voyage. First, he wanted to relay the tale of a horrific naval 
disaster. Secondly, and perhaps more importantly, he wanted to 
expose the actions of the Navy and the motivations that caused it 
to take the eour~e  It did Finally, he publicized the ISSUB, hoping 
to force the government to exonerate Captain McVay officially 
and to have his conviction set aside. 

The book IS finely written and highly detailed Kurzman 
enjoys a well.established reputation as an expert literary 
histonan and talented writer A one-time foreign correspondent 
for The Washington Post, he previously has written ten booka 
Most have won Impressive literary awards; all are intensely 
researched historical texts Fatal Voyage 15 no exception The 
book 1s the product of exhaustive research He interviewed over 
100 people in bath the L'mted States and Japan Hie information 
sources included letters, diaries. memoirs, books. newspaper 
articles, magazine articles, and hundreds of official documents- 
some of which were released for the first time The result ia an 
extremely credible, well-supported, and comprehensively refer- 
enced scholarly u,ork 
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In  large measure, Kurzman uses the actual thoughts and 
deeds of individuals, as recounted to him, to convey the action in  
the book. He relays the events that  led up to the sinking, the 
attack, the rescue, and the trial by giving the reader a look 
through the eyes of those who lived the episodes. He carefully 
selected officers and enlisted men from the Japanese Navy and 
the United States Navy to tell the Story for him The result is a 
balanced, suspenseful thriller. The reader is aware of not only the 
thoughts and motivations of the submarine commander pvlng the 
order to fire, but also the emotions of those aboard the 
Zndinnapolrs when the torpedoes exploded. 

Dan Kurzman's description of the living nightmare of the 
survivors is extremely unsettling The reader can only marvel 
that  anyone survived at all. The descriptions of shipmates 
watching their friends die and being helpless to do anything 
about their plights are especially poignant The ordeal, as the 
author depicts it, is 80 riveting that  putting the book down before 
reading that  the rescue planes finally fly overhead is almost 
impossible. Even then, the horror is evident as Kurzman 
describes the Bcreams of a man whose leg was severed by B shark, 
amid the cheers of those watching the aircraft drop supplies. 
Without a doubt, Kurzman succeeded In writing a classic disaster 
tale. 

Although the  ea disaster 1s a gripping tale, Fatal Voyage 
focuses primarily on the investigations, the trial, and the Navy 
cover-up, as well as how all these events impacted on the life of 
Captain McVay The events that  occurred after the rescue m e  
compnsed by fully half of the book-the part of the book, in 
particular, in which the benefit of Kurrman's research actually 
begms to shine His examination of the evidence and the 
circumstances in which it was presented, prove that  Captain 
McVay indeed was the Navy's scapegoat. The Navy never made a 
public ~ i s u e  of any ''topbrass" errors that  allowed the smking to 
go undetected. Eventually, the Navy issued letters of censure to 
four, mostly low-level, officers. The gravamens of their offenses 
were their failures to follow-up an the nonarnval of the 
Zndinnapolrs. Although an offcial news release acknowledged that  
these men had no affirmatwe duty to act, their punishments 
stood, a t  least temporarily. Within a year however, Secretary 
Forrestal withdrew the letters, stating that the disciplinary action 
was "more severe than the CirCumstanceS warranted " 

Nevertheless, Captain MeVay's conviction remained un- 
changed. According to Kurzman, that  a court.martia1 was 
convened was not surpnsing. One of the judges on the court of 
inquiry that  recommended a trial was Vice Admiral George 



270 MILITARY LAW REVIEW W o l .  138 

Murray, the commander of the Mananas HIS command was 
aware that four enemy submarines were operating in the waters 
along the Indionopolis route and that the destroyer CSS 
Underhill was sunk in the region just a few days earlier. When 
Captain McVay attended a predeparture briefing, however this 
information inexplicably was umthheld Moreover, Captain 
McVay's request far an escort ship was denied Nevertheless. the 
Admiral deemed himself fit to preside over the Inquiry as a 
supposedly "disinterested and neutrar officer 

The key issue a t  the tna l  centered on the weather conditions 
on the mght the Indmnapolis was sunk A fleet rule required 
that in f a r  weather, all ships sailing in possibly dangerous 
waters were to zigzag Although many considered zigzaggmg 
futile, the rule was based on the theory that doing so would 
reduce the pambihty of torpedo strikes Captain MeVay's 
instructions in Guam however, specifically gave him discretion 
not t o  zigzag If he thought it would be futile The testimony of all 
the witness confirmed that it was a cloudy, dark night with only 
intermittent moonlight All the witnes8 were unanimous that it 
wag a typical mght in which zigzagging would not be necessary. 
The witnesses agreed, and expert testimony confirmed, that  
zigzagging could not h a w  prevented a torpedo hit Even the 
testimony of the government's s t a r  wtnes8.  Commander 
Hashimoto, stated that the Indranopolis's zigzaggmg only would 
have required him to make some changes in maneuvering 

Notwahetandmg the overwhelmmg exculpatory evidence. the 
court-martial voted to  convict After issuing their sentence, the 
court members made a recommendation for clemency to the 
reviewing authority As Kurzman explained. the) reached their 
verdict to "please the top command." but then requested clemency 
'to appease them comcience " 

Fatal Voyage uncovers a long list af top Navy leaders. in 
addition to Admiral Murray. who benefited from Captain McVay's 
conviction Having found a scapegoat these men continued to 
prosper in their naval careers. The author provides the following 
summary 

- Captain E T Layton. the combat intelligence officer 
in Guam, intercepted a radio message from Commander 
Hashimato's submanne that claimed to sink a ship He 
knew the submanne was operating in the same r e p a n  
8 8  the Indianapolis. yet he conducted no investigation 
- Captain Killiam Smedberg. the combat intelligence 
officer in Washington. was privy to the same Informa- 
tion He too chose to ignore the report 
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- Rear Admiral Lynde McCormick, and Vice Admiral 
Jesse Oldendarf were Senior and subordinate Task 
Force commanders. They were both aware the Indi- 
anapolis wa8 due to join their command When the ship 
failed to ~ r r i v e .  the Task Force made no inquriea as to 
its whereabouts 

Finally, Kurzman points out that  "Admiral King, Admiral Xmi tz  
and their Chiefs of Staff had approved the ambiguous ship arrival 
order and had not required that combatant ships be escorted" 
Had any of the above officers acted responsibly, the disaster may 
have never occurred 

In Fatal Voyage, Kurzman exposes the truth behind the 
motivation in court-martialmg Captain McVay. The formal 
investigation on the sinking was not completed until several days 
after the court-martial Furthermore, It contained findings of facts 
spec~fically stating that Captain YeVay never was informed of 
known submarine activity on the ship's route. In addition, the 
Navy issued a prepared press release in February 1946. 
Incredibly, it completely omitted any mention of the cubmarine 
activity and instead stated tha t  all "mfarmatmn of possible 
submarine activity" wag dmussed with the navigator Moreover, 
the Secretary of the Savy, intentionally misled the Amencan 
public a t  the expense of Captain McVay. 

In addition to the results of the investigation, the report and 
legal opinions Sent to Secretary Forrestal clarified that Captain 
McVay, a t  worst, was guilty of a highly technical charge, and 
perhaps not guilty a t  all. According to Kurzman, the report 
confirmed that Captain McVay's action did not contribute to the 
sinking. Nevertheless, Secretary Forrestal followed his legal 
advisors, who warned against m y  admission that the charge 
against Captain McVay was "highly technical " Specifically, they 
believed that making such an admission would be tantamount to 
an "apology for ever having tried McVay." 

Fatal Voyage suggests that  Captain McVay was singled out 
for reasons other than convenience In B testament to the depth of 
his research. Kurzman has discovered that a darker motivation 
may have been guiding Admiral Kmg A proud and vain man, 
Admiral King's record only had one blemish on it As B junior 
officer, he had been reprimanded by none other than A d m m l  
McVay 11. Captain McVay's father It was a fact he had never 
forgotten. 

Captain McVay's fierce loyalty to the Navy may have made 
him a target. Kurzman implies that  the Kavy's top brass well 
knew that Captain McVay never would attempt to discredit the 
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Kavy actively. Actually, at the close of his trial, McVay told the 
prosecutor, a onetime friend and Annapolis classmate, ''R'h?latever 
the verdict, It was for the good of the service '' 

Kurzman easily guides the reader through the difficult maze 
of military justice and military politics By creating a balance 
between military and civilian vocabulary, all readers can 
mamtam a high level of interest and comprehension. The book 
creates an unavoidable impression that a great injustice was done 
to an innocent man 

Interestingly, Fatal Voyage was published one year after the 
turret  explosion on the battleship, LTSS Iowa. Although the 
author never draws a specific analogy between the two disasters. 
the response of the Nary in 1989 was remarkably similar to Its 
response to the Indianapolis incident in 1945 Naval investigators 
were unable to establish the cause of the Zowa explosion Rather 
than leave the meue unresolved, the Navy released a report 
blaming Petty Officer Clayton Hartwig. They accused him of 
detonating a homemade bomb that killed himself and fortysix 
other sailors He was depressed, the report said, because of a 
failed homosexual relationship Petty Officer Hartwig's family 
knew the allegations were false and launched an all.out effort t o  
clear hm name They challenged the Navy to support its findings 
with evidence When the investigators could produce nothing 
more then baseless conclusions, the Navy was forced to retract Its 
findings Ultimately, Admiral Frank Kelso offered a veiled 
apology and acknowledged the Kavy had no "clear and convincing 
proof" against Petty Officer Hartwig Kmethelesa, the end result 
of the two case8 are the same; both McVay and Hartwig are now 
dead, with their memories forever tainted 

As Yr. Kurrman nears the end of his book, he takes great 
pains to update the central character's lives. He tells of t hen  
successes and failures and recounts how each survivor deals with 
their mdividual memories. In thia part of Fatal Voyage. the 
author reveals an ironic twist Commander Hashimoto ended his 
days on the sea in 1974, when B merchant ship under his 
command collided with a freighter, causing the freighter to sink 
Twentyfour people were killed in the ineldent, and Hashimoto 
found himself on trial for negligence Forced to resign, he left the 
aea forever. 

This section of the book is invaluable because the reader 
finds himself wanting to know as much about these remarkable 
people as possible In this regard, the book could have been 
improved by including a comprehensive photographic essay Most 
notably absent was B picture of the USS lndranopolis as she 
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would have appeared when she was the flagship of the fleet 
Including a map of the repon where the ship sank also would 
have been helpful. Doing so would have helped the reader discern 
the various command boundaries, e.6 well as the routes taken by 
the Indumapolis and the Japanese submanne 

Fatal Voyage ends with a sad and frustrating postmript, m 
which lies the third main paint of Kurzman's book. He describes 
the tireless efforts of Captain McVay's family and the BU~VLVOIS of 
the Indionepolrs, who have petitioned the Ford, Carter, and 
Reagan administration8 to overturn the conviction or, a t  least, to 
obtain a presidential unit citation to honor Captain McVay's 
name. In each case, they have "met with total resmtance from 
naval authorities." Apparently, after almost fifty years, the Navy 
still 1s unwilling to admlt and rectify a terrible wrong. The last 
sentence of his book is a challenge to the United States Navy to 
find a way to exonerate Captain McVay, lest the Navy's honor 
forever be tarnished for making him a victim of it8 "worst moral 
disaster '' 

Although Fatal Voyage makes outstanding reading for 
anyone, it should become required reading for all naval officera 
By understanding what the h'auy's leadership iB capable of doing, 
officers may be able to prevent the disastrous fates awaiting the 
Captain YeVay's and Petty Officer Hartwig's of the future 

BAND OF BROTHERS* 

REVIEWED BY Maron FRED L. B a n c ~ * *  

This is a wonderful book. It tells the story of the men who 
came together to make Company E, 506th Reprnent, lOlst  
Airborne Division. They were "farmers, coal miners, mountain 
men and college padua te s"  They came from all parts of the 
country Xevertheless, aithough they began with little in common, 
these men became soldiers and a "band of brothers." 

Author Stephen E.  Ambroae has drawn on the memories of 
the surviving members of E Company to deacribe the life of the 
airborne infantryman ~n World War I1 The soldiers in "Easy" 

* S n ~ a z u  E .~I(BROSE, Bavn OF B a o r x ~ n s  (Simon & Schuater 19921, 335 
pages, 2 2 6  00 (hardcover) 
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Company parachuted into Normandy on D-Day. fought in the 
Battle af the Bulge, and ended the war by capturing the Eagle's 
Nest in Berchtesgaden This alone 1s exciting reading Band of 
Brothers, however. I S  more than a collection of memories The 
men who trained and fought together from 1942 to 1945 "learned 
selflessness and found the closest brotherhood they ever knew." 
Bond of Brothers reveals hoa and why mdinduals from very 
different backgrounds had such an esprit de corps that  they "went 
hungry, froze, and died for each other " 

Judge advocates will enjoy Bond of Brothers for a t  least two 
reaaons. First, It 18 a superbly written book Professor Ambrose's 
use of first-person narratives lets the atory of fighting in Europe 
unfold with clarity and passion Second. the book contains real 
examples of legal issues that arise during combat For example, 
several members of Company E remember being instructed not to 
take any German prisoners of war on D-Day A private 
remembers his lieutenant saying. ''KO prisoners We are not 
taking any prisoners " Another soldier recalls that  General 
Maxwell Taylor, the lo l e t  Divmon Commander, told a platoon "to 
fight with kmres until daylight, 'and don't take any prisoners ' ' I  

Judge advocates reading Band Of Brothers should ask themsehes 
what they would do If they heard this or similar Statements from 
a aenior commander 

Similarly, a former lieutenant named Winters remembers 
that Company E took eleven German priaoners of war (PORI  a t  
one point in the fighting He ordered a soldier named Liebgott 
who was slightly wounded, but walking, to "take the prisoners 
back to the battalion C[ommandl P[astl I' Winters then "remem- 
bered that Liebgatt. a good combat soldier, had a reputation of 
being rough on prisoners " He also heard this soldier reply to his 
order with the words, "Oh, Boy' I'll take care of them ' V-hat 
followed was unorthodox, but effective Winters told Liebgott that  
eleven POWE uere taken, and that he expected eleven PORs  to 
be turned over to the battalion "Liebgatt began to t h r o r  a 
tantrum " Winters took the safety off his Y - l  nfle ,  pointed it a t  
Liebgott. and said "Liebgott, drop all your ammumtion and 
empty your nfle ." Liebgott ''more and grumbled." but followed 
the order Winters then told Liebgott that  he could '"put one 
round back in his rifle and stated. "If you drop a prisoner the 
rest will drop you " Winters remembers that a German officer 
who appeared ~ ~ I Y O U S  about Liebgott "relaxed' when he heard 
Winters' order to him No doubt the officer understood English, 
and all eleven P O f s  arrived a t  the battalion headquarters 

Another passage from Bond of Brothers gives B final example 
af how military lawyers may face legal issues that go to the ver) 
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core of discipline in a unit The author tella of one rifle platoon 
leader named Speirs who was "tough, aggressive, brave, and 
resourceful." He had won a silver star after leading a bayonet 
charge in Normandy While in Normandy, however, a story 
circulated that S p e m  "had a major problem" with alcohol in his 
platoon. Consequently, "he put out a blanket order. No more 
wine None" The next day, the story goes. he came across a 
drunk sergeant Speirs "gave an order, the noncom back-talked 
him, and he took out his pistol and shot the man between the 
eyes." The aoldier telling the story concluded that S p e r s  "never 
had any trouble with drinking after that." No member of 
Company E who told this Story about Lieutenant S p e m  actually 
had seen the Incident, but they apparently believed it Inter- 
estingly, they nevertheless did not condemn S p e m  Rather, they 
believed the story illustrated "what can happen in war." The 
judge advocate should contemplate what he 01 she would do if 
confronted with a report of such a summary execution. 

Bond of Brothers is unlike other books about war because i t  
does not look a t  the "big picture." The author writes little of 
strategy or generals. Rather, the book focuses an the privates, 
sergeants, and lieutenants who were "in the fields where the 
blood flowed and the killing took place.'' The narrative 1s crisp, 
clear, and never bonng Every reader who picks up this fine book 
will enjoy It. 
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