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IS THE DOCTRINE OF EQUITABLE TOLLING 
APPLICABLE TO THE LIMITATIONS 

PERIODS IN THE FEDERAL TORT CLAIMS 
ACT? 

RICHARD PARKER. 

I. Introduction 

For many years, and with few exceptions, the Circuit Courts 
of Appeal have adhered to a strict, jurisdictional view of the 
limitations periods contained in the Federal Tort Claims Act 
(FTCA) ' Specifically, the courts have heid that these iimita- 
tions periods are conditions upon the waiver of sovereign im- 
munity contained in the Ac tZ  They define the scope of a fed- 
eral court's subject matter jurisdiction in a tort action brought 
against the United States Because the limitations periods are 
jurisdictional in nature, they must be observed strictly by 
plaintiffs and construed narrowly by the courts. Moreover, 
their jurisdictional nature renders them unsuitable to equitable 
toiling. It follows, therefore, that  untimely administrative 

'CBDIBIO Judge Advocate General I Corps (MdARNG), Deputy Staff Judge Advo. 
caw 20th Inimfry Diviilon (Light) Asrlriant United States Arforney. Eastern DliLilel 
of Blrginna, J 0 ,  St John's Knlveralfy School of Law. 1982, B S .  m m m  o w n  laude, 
Solre Dame College of St John's Uo~vormy, 1579 The \,Iewa expressed In Lhli B n l e l i  
a l l  rhe author's and are not neeeiaarily thole held or advocated by rho Onlred Slates 
Depanmenl of JYPOCe or the exeeudve agenclei of the Unrred Sfafea The author 
wishes t o  P X P ~ D I I  h1.i ~ ~ ~ i e c 1 ~ l l o n  to  Larry L Grega, Eaq and Ms Carol Shea for 
their conrrlbuflons to  this ankle 

a 28 ti S C I2401Cb) 
?See, B O ,  Gould v United Stales D e w  of Health and Human Serncea, 803 B 26 735 

(4th  Clr 18001, eerl denied, 111 S CI 673 (statute8 of Ilmrtanon In fait  ~ e f i o n i  
againif the federal goremment under the F T W  are Jurlrdlcrmnal and nonwalvsble). 
Howton \, Cnlled States Postal Serv , 523 F 26 886 (5th Car 1987) (FTCA lhmifaflom 
periods are Junrdlchonal, 50 that  equitable conilderafloni that ma) waive e i  roll limi. 
Lallonli periods In Pulls between private lhtlgantl are Inapphcable) 
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claims may not be adjudicated by the executive agencies, and 
untimely lawsuits may not be heard by federal district courts, 
because both are without jurisdiction to entertain these dila- 
tory submissions 

Recently. in Iru,in F. Veterans' A d m i n ~ t r a t i o n , ~  the Su- 
preme Court held that, as a general proposition, the doctrine of 
equitable tolling is applicable to statutes of limitation in law- 
suits brought against the United States.' The Court reasoned 
that the doctrine is presumptively applicable to statutes of hm- 
itation in suits involving private litigants. In many mstances. 
the United States has opted to  waive its sovereign immunity 
and to be treated as  a private litigant. The Court held that in 
these situations the doctrine is equally applicable to lawsuits 
involving the federal sovereign.6 One of the questions left un- 
answered by the Irwin Court is the applicability of its broad 
holding to the limitations periods contained in the FTCA 

This issue recently was addressed by the United States Court 
of Appeals for the Eighth Circuit in the case of Schmidt u. 
Cizited States.6 In 11s initial decision in Schmidt, the circuit 
court affirmed the district court's dismissal of an untimely 
FTCA suit. holding that the initiation of an action against the 
United States within the statutory six-month period is a juris- 
dictional requirement ' The Supreme Court granted Schmidts' 
petition for a writ of certiorari, vacated the judgment below, 
and remanded the case to the Eighth Circuit for further consid- 
eration in light of its decision in Irwin.8 On remand, the circuit 
court held that the FTC4's limitations periods are not jurisdic- 
tional, and strict compl~ance wlth them is not a jurisdictional 
oreremisite to a suit aeainst the mrernment. Moreover. the 
FTCAS limitations periods may b e  equitably toiled over the 
government's objection e 

This article argues for the proposition that the Eighth Cir- 
cuit's decision inSchmidt is erroneous, and the general rule set 
forth in Irwin "govern[ing] the applicabiiity of equitable toil. 
mg to suits against the Government"'o should not be applied to 
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the limitations periods contained in the FTCA Application of 
the doctrine of equitable tolling to the FTCA's limitations peri- 
ods is inconsistent with clearly discernible congressional intent 
and well-established canons of statutory interpretation. More- 
over, the general rule set forth in Irwin is inimical to the oper- 
ation of the remedial scheme established by the Act, and un- 
necessary to secure equitable treatment for time-barred claims 

11. Irwin v Veterans' Administration 

Shirley W. Irwin, an employee of the Veterans' Administra- 
tion (VA) Medical Center in Waco, Texas, was discharged from 
his position on April 17, 1986.IL He contacted an agency equal 
employment (EEO) counsellor on June 12, 1986-twenty-five 
days after his termination from federal employment.1z He al- 
leged, inter alia, that he was fired unlawfully on the basis of 
his race.13 The VA rejected his claim because it was untimely." 
Irwin appealed the VA's rejection of his claim to the Equal 
Employment Opportunity Commission (EEOC). The Commis- 
sion affirmed the VA's decision and notified both Irwin and his 
attorney of its decision by mail. 

On March 27, 1987, the EEOC's decision arrived at the office 
of Irwin's attorney. The attorney, however, was in South Ko- 
rea with his United States Army Reserve unit.'6 Accordingly 
an employee signed a receipt for the decision.le Irwin later 
claimed to have received it on April 7,  1987; his attorney 
claimed to have actually become aware of the decision on April 
10, 1987.17 Irwin filed suit in the United States District Court 
for the Western District of Texas on May 6, 1987-twenty-nine 
days after he claimed to have received the EEOC's decision on 
his appeal, but forty days after it was received in h a  attor- 
ney's office.'B 

The district court determined that it lacked jurisdiction over 
Irwin's Titie VI1 suit because it was filed in an untimely man- 
ner. Specifically, the court determined that  the thirty-day pe- 

Irwin v Velerana' A d m m ,  874 F 2d 1082 (8th Clr  1988). W d ,  111 S Cf 453 
(1980) 
'*id at 1083 

"Imin, 874 F 26 at 1083 
Is Id. 
Is Id 
)-id 
."id 

l"lruin,llls cr a t 1 5 6  
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nod within which Irwin was required to file suit began to run 
on the day that the EEOC's decision was received in his attor- 
ney's office-not when Irwin received it.le Consequently, the 
court dismissed Irwin's suit 

The Court of Appeals for the Fifth Circuit affirmed the dis- 
trict court's opinion ? @  It determined that the district court 
properly applied the "constructive notice" doctrine to the at- 
torney's receipt of the EEOC's decision. It further held that the 
thirty-day period within which to file a lawsuit is a condition 
on the waiver of sovereign immunity contained in Title VI1 It 
operates as  a jurisdictional bar to judicial consideration of un- 
timely suits, and is not subject to equitable Conse- 
quently, Irwin's suit was untimely, and the district court 
lacked jurisdiction ob-er it 23 

The Supreme Court granted certiorari and affirmed the Fifth 
Circuit's decision 2 4  In doing so, however. it completely eviscer- 
ated the jurisdictional rationale employed by the court of ap- 
peals. The Supreme Court adopted "a . general rule to 
govern the applicability of equitable tolling in suits against the 
government."z6 In this regard, the Court held, 

A waiver of sovereign immunity "cannot be implied but 
must be unequivocally expressed " Once Congress has 
made such a waiver, we think that making the rule of eq- 
uitable tolling applicable to suits against the Government, 
in the same n-ay that it is applicable to private suits, 
amounts to little, if  any, broadening of the congressional 
waiver. Such a principle is likely to be a realistic assess- 
ment of legislative intent as  well as a practically useful 
principle of interpretation. We therefore hold that the 
same rebuttable presumption of equitable tolling appiica- 
ble t o  suits against private defendants should also apply to 
suits against the United States. Congress, of course. may 
provide otherwise if It wishes to do so.26 
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Relying on precedent, however, the Court limited to two the 
circumstances in w,hich equitable toiling may save an other- 
wise untimely lawsuit 

We have allowed equitable tolling in situations where the 
claimant has actively pursued his judicial remedies by fii- 
ing a defective pleading during the statutory period, or 
where the complainant has been induced or tricked by his 
adversary's misconduct into allowing the fiiing deadline to 
pass.pi 

Thus, in a few brief paragraphs, the Court struck down the 
time-honored principle that limitations periods contained in 
consent to suit statutes are jurisdictional and "mean just that 
period and no more."28 One of the questions left open by the 
Court in Zmin is the applicability of its broad holding to cases 
brought under the FTCA and the applicability of equitable toil- 
ing to the limitations periods contained in the Act. The Eighth 
Circuit recently provided an inaccurate answer in its decision 
in Schmidt v. United States.lU 

111. Schmidt v. United States 

Phyllis Schmidt, an airline flight attendant, was injured 
when the plane on which she was flying struck a snow piow 
while landing in Sioux Falls, South Dakota.30 On Kovember 1, 
1985, the Schmidts filed an administrative complaint with the 
responsible federal agency, the Federal Aviation Administra- 
tion (FAA).31 In their complaint, they aiieged that FAA air 
traffic controllers negligently cieared the plane to land before 
ordering the driver of the snow plow to leave the runway.32 
The FAA denied the claim on November 19, 1986, in a letter 
received by the Schmidts' attorney on Sovember 24, 1986.33 
The Schmidts filed suit in federal district court on May 21, 

*'Id sf 46s l rwln however did not benellt by lhlr decision The Court  determined 
that the pnnclyle3 of equlfable rolling 'did not exrend 10 what w83 ar beit a garden 
%,anety clam Of excusable neglect 

9 9  Sorlano > Unlred stater 352 c s 270 276 (1967) 
"j  833 i 26 €39 (1881) 

Schmldl r KmBd Stater, 801 F 26 €SO €81 ISth Cir 198Oi .  Jvdgmenr woeared 
and irinondrd, 111 S Ct 844 ( I B B l i ,  decuton on ranband, 933 F 26 €38 (8th Cu 
,9911 
d l d  
, - I d  
3, id 
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1987, and the United States moved to dismiss the case for lack 
of subject matter jurisdiction. 

Essentially, the Government contended that under 28 U.S.C. 
8 2401(b), the Schmidts were required to commence then' suit 
six months from the date upon which the FAA mailed its final 
demal-not six months from the date upon which it was re. 
ceived by their counsel 34 The Government contended that the 
FAA mailed its final denial on Sovember 20, 1986 Conse- 
quently, the Schmidts' lawsuit was filed one day beyond the 
jurisdicnonai statute of Imitations and the court, therefore, 
lacked subject matter jurisdiction. The Schmidts argued that 
the lawsuit was filed timely on May 21, 1987, because the no- 
tice of final denial was mailed on Sovember 21, 1986.56 

The district court dismissed the Schmidts' rase although it 
did not decide when the denial letter was mailed It determined 
that  on the Government's motion to dismiss for lack of junsdic- 
tion, the Schmidts "bore the burden of establishing the JUTIS. 
dictional facts, and they . . failed to do Additionally, 
the court determined that it was unreasonable for the 
Schmidts to wait until May 21,  1987, to file their suit when 
they knew full well that the denial letter was dated November 
19, 1986.3' 

On appeal, the Court of Appeals for the Eighth Circuit af- 
firmed the district Court's dismissal for lack of subject matter 
junsdicnon 38 It held, inter alia, 

Institution of an action against the United States within 
the six.month iimitations period 1s a jurisdictional requlre- 
ment. See 28 U.S C. 8 2401(b) The district court correctly 
noted that the Schmidts bore the burden of establishing 
subject matter jurisdiction once the Government chal- 
lenged It The existence of subject matter Jurisdiction is a 
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question of law that the court 
[citations 

of appeals reviews de novo 

It went on to hold that the denial letter most probably was 
pasted an Kovember 21, 1986, and the Schmidts' untimely ac- 
tion was beyond the district court's subject matter jurisdic- 
tion.40 

On February 19, 1991, the Supreme Court granted the 
Schmidts' petition for a writ of certiorari." The Court simulta- 
neously vacated the decision below and remanded the case for 
reconsideration in light of Irwin v .  Veterans' Admtnistracion.42 
On remand, the Eighth Circuit determined that the limitations 
periods in the FTCA are subject to equitable t01ling.'~ The 
Court reasoned as follows: 

Irwin held that statutes of limitation in suits against the 
government are subject to equitable tolling. Necessary to 
this expressed holding is an implied holding that strict 
compliance with the statute of limitations is not a jurisdic- 
tional prerequisite to suing the government. If the statute 
of limitations were jurisdictional, the court wouid have no 
power to consider tolling it." 

Applying this rationale to the facts of the Schmidt case, the 
Eighth Circuit concluded that the untimely nature of the 
Schmidts' lawsuit was merely "an affirmative defense which 
the defendant had the burden of establishing "46 Had the dis- 
trict court considered the Government's motion as one for sum- 
mary judgment rather than as a motion to dismiss, the Govern- 
ment would have been required to establish the date upon 
which the FAA mailed the notice, and those facts wouid have 
been considered in the light most favorable to the Schmidts 
Because the Government never established the actual mailing 
date below, the Eighth Circuit reversed the district court's de- 
cision and remanded the case for trial.48 As set forth below, 
the Eighth Circuit's decision in Schmidt cannot be reconciled 
with either the prevailing law concerning the jurisdictional na- 

Id ( ~ i f m o n s  a m a f e d j  

111 5 Cf 944 (1991) 

933 F 26 630. 640 (8th Cir 1991) 

*r Id 

' * I d  

2. id 
. l id 
.'Id 

* 
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ture of the FTCA's limitations periods or readily discernible 
congressional intent. 

IV. Summary of Current Circuit Law on the Jurisdictional 
Nature of the FTCA's Limitations Periods 

Currently, every circuit. except the Eighth Circuit, concurs 
In the proposition that the limitations periods contained in sec- 
tion 2401(b) are ~urisdict ionai .~~ Consequently, they cannot be 
equitably tolled. Moreover, the Circuits that have had occasion 
to comment upon section 2676 have concluded that exhaustion 
of its remedial scheme is also a jurisdictional precondition to 
initiating a suit under the FTCA 46 As set forth below. these 
holdings are entirely consistent with discernable congressional 
intent. 

V Equitable Tolling Is Inapplicable to the FTCA 
The legislative history of the FTCA clearly reveals the exis- 

tence of a steadfast congressional intention to establish and 
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maintain definite, immutable statutes of limitation in tort 
claims against the United States.4B From the dace of its enact. 
ment, and each time it thereafter amended the FTCA, Congress 
declined to apply a tolling provision to the Act's limitations 
periods. This course of conduct inexorably leads to the conclu. 
sion that  congressional design and not congressional oversight 
explains the absence of a tolling provision in the FTCA. Conse- 
quently, the absence of a toiling provision should not be "rem. 
edied" by applying the general tolling rule set forth in Irwin. 
In support of this contention, a brief discussion of the FTCA's 
legislative history is appropriate 

The FTCA was enacted in 1946.50 As originally configured, it 
was an extremely limited waiver of sovereign immunity.s1 For 

Is For example. on Augual 2 ,  LR45. Congress enacted rho Leglsiatlve Riorganirallan 
Act of 1845. Pub L No 501. 50 Stat SI2 (1846) Tlrle I\' of this law contained the 
onglnal FTCA AI enacted, It1 m e  year Iimiiafioni period did not contain a tollmg 
nrnYlsl"" ~~ .~ 

In 1846. Congress completely revlred and reeodlfled title 28 of the Cnikd  States 
Code and amended ~ e e t m n ~  of the FTCA See Act of June 25  LSIS. Pub L Bo 773. 52 
Stat 858 (1848) A eonfem~arary Cong?emanai rewn ex~lalns that rho words "amru- 
mg on and after January I. 194W'  were Omitted from the law '[as1 executed as of the 
date of the enac~menl of the revised f l l l e "  H REP Na 3214, 80th Cong, 1st Sear 
A122 !Apr 26 ,  18471 Thlr esfsbliihea that as early as 1848. Congress recognized the 
faer rhat els$mS acermng On or before Jan I .  1816, were flme-barred and such cialm- 
ant8 would not be affordsd relief Congress made no ~r01111m for there individuals 
Far instance if did not enact a talling provmlon by which B deserving elaimant could 
ertabllrh his 01 her lack of culpabdb) and the merlrorlau3 nature of the e la lm~  A p  
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instance, it was inapplicable to claims that accrued before 
January 1, 1845 62 Further. claims that accrued on or after 
January 1 ,  1946, were "forever barred" unless '%,thin one 
year after such c l am accrued or within one year after the date 
of enactment of the Act . a claim was presented to the 
agency (for claims not exceeding S1,OOO) or an action was corn. 
menced [in district court] (for claims exceeding $l,0@O)."63 A 
suit predicated upon an agency's final denial of a claim of less 
than 910,000 was required to be commenced within six months 
from the date that the notice of denial was mailed to the claim. 
ant.&< 

The definitive nature of the Act's limitations periods dic- 
tated the harsh results that befell claims that accrued before 
January 1. 1946, as  well as untimely administrative claims and 
lawsuits-that is, they were "forever barred."jS The Act did 
not contain a tolling provision, and the jurisdictional nature of 
its limitations provisions prevented agencies and courts from 
entertaining equitable cases for their redemption.68 

It IS worth noting that in 1946, Congress did not pass the 
FTCA in a vacuum Rather, it acted against a background of 
extant federal legislation-including other waivers of sover- 
eign immunity, some of which contained tolling provisions ji 
Clearly Congress was aware of Its ability to use statutory toll- 
ing provisions when it enacted the FTCA. For example, in 
1946, the Judicial Code contained a six-year statute of limita. 
tions on contract claims asserted against the government that 
could be tolled in certain specified circumstances 

No wi t  against the Government of the United States shall 
be allowed under this paragraph unless the same shall 
have been brought within six years after the right accrued 
for which the claim is made The claims of married women, 
flrst accrued dunng marriage, of persons under the age of 
twenty-one years, first accrued during minority, and idi- 
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ots, lunatics, insane persons, and persons beyond the seas 
a t  the time the claim accrued, . . shall not be barred if 
the suit be brought within three years after the disability 
has ceased . . . j0 

In these circumstances Congress's failure to include in the 
FTCA a tolling provision evinces the intentional nature of its 
Inaction, and undercuts the argument that the absence of a 
toiling provision resulted from mere oversight. In other words, 
in 1946 Congress knew what toiling provisions v e r e ,  and If it 
really wanted to do so, it could have inserted one into the 
FTCA-just as it did with the Tucker Act That Congress 
failed to insert such a tolling provision proves the existence of 
a congressional intention not to include that provision in the 
FTCA. 

This contention is borne out further by the fact that, in 
1948, Congress reorganized title 28 of the United States CodeFo 
and recodified in section 2401(a) the Tucker Act's statute of 
limitations and its toiling provision O1 At the same time, Con- 
gress recodified the FTCA's statute of limitations into subsec- 
tion section 2401(b).62 It has been suggested that the recodifi- 
cation of the Tucker Act's statute of limitations directly above 

Id 
'"he .<m of June 25, 1848 w a ~  paised to ' TPYIIB. codify and m 8 c t  into law Title 

2s of rhe Cnited State3 Code entitled Judicial Code and Judiciary" See Act of June 
25. 1048, Pub L So 773,  62 Stat 868 (1848) 

" T h e  pmdecessor of 28 C S C  8 2401(a) (19481, was 23 U S C  U 41(20) (1846) 
Sieflon 41(20) frrif UBQ enacted W l t h  rhe Tucker Act on Mar 3,  1881 See United 
State8 Y Greathauie 166 C S 601 (1891) 28 U S C I240L(a)  (1948) stated 

Ever) c i i , l l  acrian commenced agmmt the Vnitsd S f i f e l  ahall be barred unleo 
the c~mplalnl 15 filed Within PIX years after the right of a e m n  f i r i t  aeeiue~ The 
rlghl of ~ c f l m  of m y  person under legal dlrsbilir) or beyond rhe leal SI the time 
the claim aecruei may be cammenced within three years after the disability 
ceases 

$+as d e n i e d  from g 4 

XI recodified In 184s 28 L S C D 21Dl(b) stared. ~n relevant pan, 
A tort clam agalnlf the  Onlfed Stare3 lhsli be forever barred unlels acrmn LI 

begun thereon wlrhln m e  )ear after such claim a ~ c r u e i ,  01 unleis i f  ~t 18 a claim 
not exceeding $1,000 I! 11 presented m a d r i n g  t o  the appropriare Federal sgency 
wirhin one year after such el i im ~cc1u0.1 If a claim not exceedlng 8 1  000 has been 
presented in nriting r~ the appropriate Fedem1 agency within that lieriod of time 
OUI rheieoo shall not be barred until the e ~ p l m f b n  of a permd of ILX months after 
either the date of s l fhdraral  af such clalm from the federal agency s i  the dare of 
mailing notice by the agency af flnal dnporlnan of the elslm 
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that of the FTCA's made the former's tolling provision applica- 
ble to actions brought under the latter 63  

Over the course of the last four decades the proposition that 
FTCA actions may be toiled under section 2401(a) has been 
rejected uniformly by the courts that have considered it 61 In 
part, these decisions are predicated upon readily apparent con- 
gressional intent,66 and are well supported by accepted canons 
of statutory construction 66 Significantly, Congress has not ac- 
ted upon these decisions Surely, if it disagreed with any of 
them it legislatively could have changed their results, but it 
has not done so Moreover, Congress has not addressed this 
issue in any of the nine substantive amendments that 11 has 
made to the FTCA since 1966 6' Congress's thircy-plus years of 
silence in the face of this line of cases supports this article's 

Id 

a i l 8  63 r1881, 
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contention that the legislature's silence should be interpreted 
as acquiescence in the judicial precedents set forth above.es 

In 1949, Congress amended the FTCA in two very significant 
ways!O First, it extended the limitations period in section 2401 
from one to two years. Second, Congress essentially placed the 
January 26,  1945, date back into the statute. In essence, the 
amendment to section 2401(b) "revive[d] all those otherwise 
expired claims accruing on or after January 1, 1946, which (1) 
have not been determined adversely by a Federal agency or a 
Federal court, or (2) have been rejected by a Federal agency or 
a Federal court solely because of the statutory bar."'O 

The 1949 amendments to section 2401(b) grew out of a con- 
gressional recognition of the fact that  "the existing limitation 
of 1 year in the Federal Tort Claims Act is manifestly udus t  
and not in consonance with the practice prevailing in anaio- 
gous departments of law."" Congress also determined that the 
"temporary vexation'' that  the "defending Federal agencies" 
would experience because of the revival of dormant claims 
would "disappear with the passage of time." Thus, Congress 
concluded that, on balance. equity demanded the revival of 
these time-barred claims.'2 

In an effort to remedy properly the inequities caused by the 
FTCA's short statute of limitations, Congress examined the 
limitations periods contained in analogous federal and state 
tort i a w ~ . ' ~  Among the federal statutes examined by Congress 

i3Sea Bob Jones Cniv Y L u r e d  Slates, 461 L S 574 588 (1083) an Khich the  Court 
held 

Fallura of Congress ID modify the IRS rullngs of 1070 and 1071. of Khieh Con- 
studler and by publle dloeaurse ionlranfly reminded, and 
32 af tax exempt ~ r a r m  for ncially dlscrlmlnPlory $choolS 

on by ~ m p l l c ~ t l o n  af the 1870 and 1071 r d -  
an make Out 8" Ynulvally strong e s l l  Of lag,*- 

,ngr 
Accord Penn.iylvama Dep'f of Pub Welfare I Daienporr. 110 S Cf 2126 (LOOOi (eon. 
gresiional nilenie hn the face of glaring lneoniisrency an the Bankruptcy Code indicates 

Congress which was p'eiumably aware of the  Q l l ~ a r i o n  f 
e TePYlrO Conasquenrl) the CD"Tt6 were not free to 'remed 
See l e <  of .<pr 25 ,848 Pub L \ a  65 63 Star 62 (1940) 
H R RFI So 276 8111 Can8 1st  Sesr I (1949) 
Id at 3 
Id 
Id sf 2-3 I t  c m  be assumed char when Congress considered the limiralioni  en- 

ad8 contained I" the  ~ P ~ O U S  irate tort afarutei ~f became a w ~ i e  ol the rolling ~ r m h -  
smns canramed ~n lome of them SIB O P ~ ~ T Y I I Y ,  64 C J S 8P 7S, 87 (1081) 4 3  demon- 
strafed herein, Congress itself has enacted tolling ~ m v i t l o n i  In approprinfe 
C1rCUmstBneel Sen e 0 ,  46 I S C 1 7 6 3  (1040) (Death on the High Seas Act), 28 L 5 C 
1 2101(a) ( I94U) (Tucker Am) i d  gP PI15 2416 (stature% af llrnlraflmi In iuiis 
broughr by the  gaieromenf) TO dale, Congreri has nor determined that the c~rcum- 
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were the Suits in Admiralty Act" and the Public Vessels Act 
Sandwiched betaeen these two provisions in the 1940 Judicial 
Code revieued by Congress was the Death on the High Seas 
4 ~ 1 . ~ ~  Section 763 thereof contained its two-year limitations 
period. Unlike the statutes surrounding it, an action accruing 
under the Death on the High Seas Act could be tolled under 
certain circumstances set forth in section 763.'' After review- 
ing these statutes and considering other federal and state tort 
prowsions, Congress opred far the present two-year perlod- 
"a happy medium which has been tested and found satisfac. 
tory in the laboratory of legal e x ~ e r i e n c e . " ~ ~  

Congress's action in these circumstances is telling It recog- 
nized the inequities created by the Act's one-year limitations 
period. As a result, it considered several approaches TO the 
problem, and determined that the best solution was to extend 
the limitations period, rather than to enact a tolling provision. 

On other occasions and in different circumstances, Congress 
has not hesitated to enact a tolling provision to correct the 
inequities occasioned by a short limitations period. For exam- 
ple, in 1966, Congress amended title 28 of the United States 
Code by adding, inter alia, a statute of limitations for tort 
claims brought by the go~ernment . '~  This amendment had its 
genesis in a multifaceted Justice Department proposal de- 
signed, in part, to fix time limits upon affirmative government 
suits 6p Congress's purpose in fixing these periods is clearly set 

mi periada in rhe FTC.4 requires enactment of a rolling 

16 C S C % 783 (1810! staled 
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forth in the Senate Report that accompanied the bill It states, 
in relevant part, 

Government litigation covered by the bill arises out of ac- 
tivity which 1s very similar to commercial activity. Many 
of the contract and tort claims asserted by the Government 
are indistinguishable from claims made by private individ- 
uals against the Government. Therefore, it is only right 
that the law should provide a period of time within which 
the Government should bring suit on claims just as it now 
does as to claims by prtvate individuals. The committee 
agrees that  the equality of treatment in this regard pro- 
vided by the bill is required by modern standards of fair- 
ness and equity.81 

Congress's idea of "equality of treatment"82 between tort 
claims brought against the government and those brought by 
the government is somewhat skewed. The second legislative 
proposal advanced by the Justice Departmentn3 was enacted 
into law in sections 2415 and 2416 of title 28, United States 
Code.B4 Unlike the FTCA, which establishes a single two-year 
period for presenting claims against the government, and a six- 
month period in which to sue based on a denial thereof, section 
2415 establishes separate periods of three and six years for 
tort actions brought by the government.86 The longer period 
was provided for actions ". , . of a type which might not be 
immediately uncovered after some investigation."80 

Additionally, because of " . , . the difficulties of Govern- 
ment operations due [its] size and complexity . . . ," Congress 
enacted a toiling p r~v i s ion .~ '  Under this provision, both the 
three-and six-year limitations periods may be toiled when the 
putative defendant is beyond the court's jurisdiction; exempt 
from legal process because of, inter alia, minority or insanity; 
or when the responsible federal official did not and could not 
have known the facts material to the accrued cause or actionsa 

$'Id  iemphssli added) 
p'ld 

V e e  S REP So 1328. 887" C a w  2n S i i r  , rrpnnled in 1966 C 5 CODE Caro B 
H R 13652. 89th Con$. 26 Se is  (1980) 

ADW\ Z E U S  2302.2L03 
28 L S C I 2 4 1 6 i b )  

'OS Rep KO 1328 89th Can% 26 Sesn r e ~ n n t e d  m 1966 U S  CODE C a w  & Aowl\ 

"Id sr2507 2 8 U S C  824L6(c) 
16 28 C S C 8 2416 See S R E P  KO 1328 89rh Cong 

Coni  C a w  & AObllh \cws, which smies  In relevant part 

\E*! 2503 2504 

26 Seas ,  repnnlad m ,966 L S 
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At the time that it enacted this tolling provision for claims 
brought by the government, Congress failed to enact a similar 
provision for tort claims brought against the government 
under the FTCA. Because Congress recognized that "tort 
claims asserted by the Government are almost Indistinguish- 
able from claims made . against Congress's inaction 
in this regard I S  extremely significant. Actually, it is another 
manifestation of Congress's willingness to enact tolling provi- 
sions in appropriate circumstances, and its disinclination to In. 
sert this provision in the FTCA As set forth below, Congress's 
unwillingness to toll the FTCA's statute of limitations IS en- 
tirely consistent with the spirit of its 1866 amendments to sec- 
tion 2676.@O 

Since the 1966 amendments, a claimant must exhaust his or 
her administrative remedy at the executive agency level before 
initiating a suit on the claim In federal district court.a1 The 
major purpose of the 1866 amendments to section 2675 was to 

ease court congestion and avoid unnecessary litigation, 
while making it possible for the Government to expedite 
the fair settlement of tort claims asserted against the 

Secrion 2115 ertahlishei statute8 of limlrarian far the general causes of action 
referred t o  ~n that rectlon Sectlon 2116 added to  I l tk  28 b) rho hall speclflea 
imporlant e ~ ~ l u i l m ~  Of time ahich m11 not be applied m computing the llmira. 
11003 penad eilabliahed ~n seetion 2416 The pmwalonl  I" this ~ e e t m n  pmvlde 
e ~ ~ I ~ i m n 3  rhieh are s130 generally found ~n la-, gowrning Stare ~Lsfufei of l l m l  
faflon Paragraph (a) excludes the periods r h a n  the defendant or rhe res Is out- 
side of the United States 

Paragraph (b) excludes rha time during ahich rhe defendant IS exempt f rom 
legal process because O f  infancy menta, lncompelrnce dlplamatlc Immunlly 01 *or 
any other ~ e a m n  

Paragraph (r) excluder the time *hen the facts mararrsl lo  rho right of 
action w e  not known and reamnahly could not be known by an offlcial of the 

Stater 
id at 2107 
Is S R E P  \ o  1328 89th Cang 26 Sess 2603 
~ . S s e  4cr  of duli 18 1966. Pub L 89.606, SO Stat 306 (J 

See i d  The FTCA i i m i r i r i ~ m  period ~n 28 C S  C I2401 
rhe admimifratiie exhaurtlon requiremenr Air af 
I 7 .  SO Star 307 (1966) I t  has not changed on 
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United States . . . [Tjhe more expeditious procedures 
provided by this bill will have the effect of reducing the 
number of pending claims which may become stale and 
long delayed because of the extended time required for 
their deliberation 

Another objective of this bill is to reduce unnecessary 
congestion in the courts.82 

Accordingly, the application of the doctrine of equitable toli- 
ing clearly is inimical to the objectives that  Congress sought to 
achieve with the enactment of these amendments. 

\ I  hpplicarinn of Equitable Tolling to the FTCA Limitations 
Periods Is Cnwarrdnted and Inconsistent ni:? the Purpose 
o f 2 9 C J C  82675  

AS noted aboie. rhe legislative purpose underlying the 195b 
dmcndmenr, tu 2'3 L' S C I 26-5 was IO lighten rl-e judicial 
workload 5, enabling the execLti\e rgencies to resoI!e. or  SPI- 

[:e tort claims erpediriousip at rhe adrn:nisrratir.e level Appli- 
carion of the docrrine of cqu:raoie toiling I O  the rime frames 
set f r r th  in 28 C S C  B 2401.b honever nil1 frirtrare-nor 
effdrurt?-this ob!ec-:ve 

1r.itiaI.y. it % r i l l  encourage :he i i h g  of unrimely claims uirh 
:ne agencies .A claimar.1 wi:h a ri.-e-barred ':dim has ruthing 
to lose and mer )  :ning :o gain if the possibility exists chat once 
in d.strict WUTI his or her otheruise meritorious claim mag be 
saved Therefore a clai~.iint w t o  uould ro: orhernlse file a 
1lmc.bdrred d a m  w:ll do so as a veh:cie IO gel inro drsrnc: 
coir1 Tt.e agency's find: denia: of Cldim :s t i s  or her ticket 

Once in courr rhe untimely clairant nil1 resort IO the doc- 
wine of equ:rao:e tolling in an attempt IO save rhe cas? and 
h a \ ?  it beard on 11s meiits The cou? then musr expend 1:s 
Iesourczs 1)  resolte the cunrro\ersy befsre 11 \Vhether the 
.imi!aricns pericd shodd be :olled in a given case is necessar- 
11) a fact-b0ur.d qLesrion Judicial iesolution of rhere qcestions 
requires rhr aFpliidion of already Iim:red reso'irces-that IS 
Pcrsimwl.  .alendar time and funds Thus. appl.catiur of the 

# *  S REP ha 1327 SBlh Can%, 2d Sers , repmnbd in 1866 L' S C a m  C m o  b Amlh 
Vras2616 2118 
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doctrine of equitable tolling wiil result ~n increased FTCA iiti- 
gation-not the reduction of It. 

The same result will obtain with claimants who fail to com 
mence lawsuits timeiy after their administrative claims have 
been denied. These individuals have nothing to lose by filing 
untimely suits and arguing for the application of the tolling 
doctrine to them. It will not do suggest that the Supreme 
Court's holding In I ~ m n  15 so narrow that most of them will 
not prevail in this regard. Resisting these claims necessarily 
will require the expenditure of judicial resources chat Congress 
sought to conserve by amending section 2675 in the first place. 

Clearly then, application of the doctrine of equitable tolling 
to the FTCA's limitations periods will exacerbate the very con- 
ditions that Congress sought to ease by amending the Act in 
1966. It therefore stands to reason that the Eighth Circuit's 
decision in Schmidt is antithetical to clearly expressed con- 
gressional intent and will result in increased litigation, calen- 
dar congestion. transaction fees, and the expenditure of scarce 
judicial resources 

Finally, application of the Iru,in decision to the FTCA IS un- 
warranted. The FTCA was enacted to lighten the burden that 
private relief bills placed upon Congress in the early part of 
the twentieth The Act was intended to supplement 
Congress's authority to remedy inequities occasioned by gov. 
ernment operations Sothing in it or its legislative history sug- 
gests that. by its passage, Congress divested itself of this in- 
herent a u t h ~ r i t y . ~ '  Actually. since passing the FTCA Congress 
has enacted private relief bills to compensate individuals who 
were precluded from recovering under the Act.B6 Clearly then, 
individuals who are illlured by government activities and lack 
a remedy under the FTCA may petition Congress for relief 
Furthermore, Congress has demonstrated its continued wiiiing- 
ness to compensate these individuals appropriately 

By itself, the existence of this procedure-which has been in 
place since the enactment af the FTCA in 1946-is reason 
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enough to resist the application of the tolling doctrine to the 
Act's limitations periods. Its continued and demonstrated vital- 
ityss clearly indicates that application of the Irwin doctrine to 
the FTCA 1s unwarranted. A system already exists in which 
equitable remedies can be dispensed as the circumstances dic- 
tate. 

The case against adoption of the Irwin doctrine is strength- 
ened further when the benefits and detriments of its adoption 
are taken into consideration. As demonstrated above, applica- 
tion of the tolling doctrine will result in increased litigation, 
calendar congestion, and transaction costs. Additionally, its 
adoption is unnecessary to secure equitable results in deserv- 
ing, nonjusticiable tort cases. On balance, the present combina- 
tion of jurisdictional limitation periods and resort to private 
legislation will continue to provide a more efficient and effec- 
tive remedial scheme than will application of the tolling doc- 
trine to the FTCA's limitations periods. 

VII, Conclusion 

The legislative history of the FTCA is unique. For over four 
decades, Congress has shown a steadfast intention to establish 
and maintain definite, immutable limitations periods for as- 
serting tort claims against the United States. Time and again 
Congress has declined to enact tolling provisions into the 
FTCA, even when failure to do so would lead to seemingly 
harsh results for unwary claimants. 

Appending an equitable toiling doctrine to the FTCA by judi- 
cial fiat, rather than by legislative choice, is unwarranted. In 
extreme circumstances, Congress has demonstrated that it re- 
tains the power to grant relief, even when the passage of time 
has left courts and agencies powerless to do so. A general toll- 
ing provision, by contrast, would engender the very evils that 
Congress sought to vanquish with the passage of the 1966 
amendments to the Act-that is, calendar congestion, in- 
creased transaction costs, and delay. It was clearly improper 
for the Eighth Circuit to disregard these considerations as well 
as four decades of legislative experience with the FTCA. Con- 
sequently, Its decision inSchmidt should not be followed. 





CRIMINAL LIABILITY UNDER THE 
UNIFORM CODE OF MILITARY JUSTICE 

FOR SEXUAL RELATIONS DURING 
PSYCHOTHERAPY 

CAPTAlh JOOV M. PRESCOIT*AID DR. MATTHEW G. ShOX'* 

I. Introduction 

Throughout much of recorded history, sexual relations be- 
tween medical practitioners and their patients have been for- 
bidden.) The rationale behind this prohibition is that sexual 
activity between a patient and an attending physician harms 
the patlent, and therefore interferes with any cure attempted 
by the physician.2 Because of the unique healing relationship 
that exists between psychotherapists and their  patient^,^ corn. 
pliance with this precept is considered a prerequisite for effec- 
tive change In the fields of both psychology and psychiatry.' 

In recent years, the mental health professions have focused 
increasing attention on the nature and the effects of sexual 
relationships occurring during the course of psychotherapy.6 
Despite the obvious ethical and legal consequences, various 
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surveys of psychologists and psychiatrists show that the inci- 
dence of sexual relations between male therapists and their 
patients ranges between 7.1% and 9.4%, and between female 
therapists and their patients between 2.5% and 3.1%.8 

Although some practitioners were originally in favor of al- 
low'ing sexual relations between psychotherapists and pa. 
t e n t s ,  and a minority even advocated the use of sex as  a 
method of treatment, the practice appears to enjoy no public or 
professional support today.' Although there LS a relative pau. 
city of research regarding the short and long-term conse- 
quences of client-therapist sexual relations: one study esti- 
mated that patients were adversely affected in approximately 
ninety percent of cases in which sexual impropriety o c c ~ r r e d . ~  
Adverse effects included depression and multiple interpersonal 
conflicts such as decreased ability to trust, inadequate sexual 
relations, increased drug or alcohol use. and possibly suicide 

Many states have enacted legislation in an effort to curb the 
scope and severity of the problem. As a result, civilian psycho- 
therapists who engage in sexual relations with their patients 
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now face the possibility of criminal actions in several states, as 
well as cwil liability and professional disapprobation. Under 
the Uniform Code of Military Justice (UCMJ)," Service mem 
ber psychotherapists also may be criminally liable for engaging 
in sexual relationships with patients To appreciate the crimi- 
nal sanction of psychotherapeutic sexual abuse in the military 
properly, it first is helpful to review briefly some aspects be- 
hind the practice of psychotherapy and why the course of 
treatment carries with it the inherent risk of sexual involve- 
ment between therapists and patients. In this regard, it is also 
helpfui to examine the evolving legislative and judicial treat- 
ment of psychotherapist-patient sexual relations in civilian ju- 
risdictions. 

11. Psychotherapy and Transference 

Several authors have posited that the causal mechanisms of 
sexual involvement between therapists and clients are best un- 
derstood within a psychoanalytic or psychodynamic perspec- 
tive, specifically referring to aspects of transference or 
countertransference that go unattended or which are dealt 
with unprofessionally.1z Transference, broadly defined, refers 
to "the projection and displacement upon the analyst of uncon- 
scious feelings or wishes originally directed a t  important indi- 
viduals, such as parents in the patient's ~hi ldhood." '~  In tradi- 
tional psychodynamic or analytic therapies, the corrective 
experience of working through early relationships and feelings 
with the help of the therapist becomes tantamount to the suc- 
cessful resolution of emotional difficulties. The treatment is 
highlighted by the augmenting of these thoughts and feelings, 
so that they become the major focus of the therapeutic interac- 
tion 

Conversely, countertransference represents "the arousal of 
the psychoanalyst's own repressed feelings through identifica- 
tion with the patient's experiences and problems or through 
responding in kind to the patient's expression of love or hostil- 
ity towards him or herself."" The therapist is trained to look 
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"for manifestations of transference, and is prepared to handle 
it as it develops "Ib Unfortunately, countertransference that 
goes unattended can set the stage for sexual transgressions to 

Several suggestions have been made in response to the prob- 
lem of therapistdient sexual relationships. Possible precau- 
tions to prevent these events from happening include: 

occur. 

(1) Before considering any non-erotic touching or verbal 
compliment, the helping professional should be thoroughly 
knowledgeable about the client's psychological iunction- 
ing. Such displays may not be appropriate for certain cli- 
ents. 

(2) Consultation with a trusted peer or colleague about 
the appropriate course of action if erotic feelings are 
sensed as emanating from the client 

(3) Dealing with such feelings in a direct manner that 
protects the client's sense of self-esteem. If the client is 
open about such feelings, the therapist might acknowledge 
being flattered, but firmly deciare that such relations must 
not ever occur because it would constitute a grave ethicai 
violation and could potentially harm the client. 

(4) Practicing psychotherapy in surroundings which are 
not too intimate, and where others are always nearby.l6 

Precautions against acting upon one's countertransference 
reactions primarily consist of being cognizant of these feelings 
and dealing with them immediately." Personal therapy for 
therapists in these situations is considered helpful in many 
cases "to avoid actions which are detrimental to themselves 
and their patients."LB Even if sexual relations do occur, ther. 
apists who themselves seek professional assistance are less 
likely to engage in this behavior again.18 As a last resort, ther- 
apists who feel they are unable to work through their attrac- 
tions far  then clients are encouraged to refer their clients eise- 
where for treatment, assuming responsibility for the 
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termination of therapy themselves.20 Finally, increased sensi- 
tivity by professionals to their own possible shortcomings and 
vulnerabilities is strongly encouraged because it is "common 
for therapists to report that  they became sexually involved 
with a patient due to feelings of depression, loneliness, need, 
or vulnerability, and most are separated, divorced, or exper- 
iencing marital problems a t  the time."21 

111. The Justiciability of Psychotherapeutic Abuse 

A. Civilian Jurisdictions 
Consistent with the Hippocratic Oath, psychologists and psy- 

chiatrists in every state are forbidden from engaging in sexual 
relations with their patients.22 Psychotherapists, therefore, are 
subject to professional discipline for sexual relationships 
within the therapeutic context. Specifically, they may be sub- 
jected to reprimand, suspension, or even license r e v ~ c a t i o n . ~ ~  
For various reasons, however, the record of the professional 
associations and the various state licensing authorities disci- 
plining offenders in this regard has been i n c o n s i ~ t e n t . ~ ~  

Under the common law, harm resulting from sexual relations 
with a psychiatrist or psychologist during the course of treat- 

"One mmmenlalor ha3 nared the lack a i  subpoena power and the mresfigarary 
mexeerience of the V B ~ O Y I  arofesrlonal a s ~ o ~ l ~ f l ~ n i  8s aor3lbli reasons A S r o \ ~  

- ._I r T I  1 _ r  . ... . . . . . . . . .  
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ment is actionable in tort, on grounds of malpractice 23 In  addi- 
tion, these harms may be actionable in contract.Pb To facilitate 
civil actions, certain states have eased the burdens on patients 
seeking to recover damages for injuries resulting from these 
relationships by creating specific statutory causes of action;2' 
providing for vicarious liability of the offending psychothera- 
pist's employer;28 adjusting the applicable statute of Iimita- 

and requiring mental health care providers who be- 
come aware that a patient has engaged In sexual relations with 
a therapist to provide that patient with an informational bro- 
chure explaining their rights and ~ p t i a n s . ~ ~  

Despite specific statutory prohibitions in many  state^,^' psy- 
chotherapists generally have not been heid criminally liable 
for "consensual" sexual relations with their adult patients un- 
til fairly Certain state statutes provide criminal 
penalties for practitioners who engage in sexual relations with 
patients in state institutions and other long-term health care 
f a c i l ~ t i e s , ~ ~  or for those who engage in sex with persons suffer- 
ing from mental ~rnpairment~' but none of these measures pred- 
icates criminality solely an the basis of the unique nature of 

5 Cal Bus & Prof Code E 337 :Ueir  1889) h o n i n g  failure t o  provide a patient 
wllh f h l l  8niormaIlon c m l f l t u t ~ s  uopraleislanal conduct Id The BlOIePIlOnal badler 
rhomselvel ~n Alabama now apparently oncourB%e rheraplsra to  dlrcvri s brochure 
descrlblng chenr rlehls w t h  thou paf~enll  Thorn Semmar mpro note 6 

S ' S a  e g ,  Cal Bur 8 Prof Code 4 2960(n) (Weif  1989). Fla Stat 4 490 0111 :Upst 
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the psychotherapeutic relationship itself. Because of the in- 
creased attention being given to the problem of patient-thera- 
pist sex, however, a t  least five states have enacted legislation 
that  specifically criminalizes sexual relations of this nature 

In 1984, Wisconsin became the first state to make "sexual 
contact" between a client and a psychotherapist during treat- 
ment a m i s d e m e a n ~ r . ~ ~  The statute was amended in 1985 to 
make these relations a class D felony.3e Currently, Wisconsin 
prohibits intentional sexual contact between a patient and 
"any person who is or who holds himself or herself out to be a 
therapist" during the course of psychotherapy 37 A "therapist" 
1s defined broadly as "a physician, psychologist, social worker, 
nurse, chemical dependency counselor, member of the clergy, 
or other person, whether or not licensed by the state, who per- 
forms or purports to perform psychotherapy."88 Whether the 
patient consented to the sexual relations is irrelevantFO and 
offending psychotherapists may be sentenced to imprisonment 
for up to five years and levied a S10,OOO fine 40 

Thus far, only a relative handful of cases have been prose- 
cuted on the basis of this statute. At least two of the cases 
could be only prosecuted as misdemeanors under the statute as 
it existed before the offense was upgraded to felony status. 
One case brought after amendment of the statute was prose- 
cuted as a misdemeanor because the witness did not want to 
testify in court. Each of these convicted therapists received a 
probationary sentence." One convicted therapist, a nonli- 
censed counselor, was sentenced to a jail term of thirty days 
and two years of probat~on. '~  
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As of 1986, Minnesota statutes provide that a psychothera- 
pist "who engages in sexual ~ e n e t r a t i o n ~ ~  with another person 
is guilty of criminal sexual conduct in the third degree" if: 

(h) the actor IS a psychotherapist and the complainant is 
a patient of the psychotherapist and the sexual penetra- 
tion occurred during the psychotherapy session Consent 
by the complainant 1s not a defense; 

(i)  the actor is a psychotherapist and the complainant is 
a patient or a former patient of the psychotherapist and 
the patient or former patient is emotionally dependent 
upon the psychotherapist; 

(j) the actor is a psychotherapist and the complainant is 
a patient or former patient and the sexual penetration oc- 
curred by means of therapeutic d e c e p t i ~ n . ~ '  Consent by 
the complainant is not a defense.+j 

The maximum penalty for a crime of the third degree in- 
cludes ten years' imprisonment and a $20,000 fine i@ Minnesota 
also makes it a crime of the fourth degree for acts of "sexual 
c ~ n t a c t ' " ~  to occur under the same circumstances, the maxi- 
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mum penalty for which includes five years' imprisonment and 
a $10,000 fine.48 Minnesota defines "psychotherapy" as "pro- 
fessional treatment, assessment, or counseling of a mental or 
emotional illness, symptom, or c o n d i t i ~ n . " ~ ~  As of January 
1990, there had been nine prosecutions under these statutes in 
Minnesota, resulting in eight convictions.s0 Of these eight con- 
victions, only two were the result of contested cases.61 Three 
defendants are serving, or have served, prison terms.b2 

In a recent case before the Minnesota Court of Appeals, a 
minister was convicted of violating the emotional d e p e n d e n ~ e ~ ~  
and therapeutic deceptions4 proscriptions of the Minnesota 
statutes. The minister challenged the trial court's admission of 
expert tesrimony and the constitutionality of the Minnesota 
criminal statutes 51 At trial, the prosecution's expert witness 
had testified that while the victim in the case was under appel- 
lant's care, she suffered from a dependent personality disorder 
that rendered "her unable to make everyday decisions by her- 
self without excessive advice and reassurance from others.''s6 
Noting the careful manner in which the trial court considered 
the admissibility of the evidence and then limited the scope of 
the expert's testimony to avoid addressing the ultimate factual 
issue in the case,l' the Minnesota Court of Appeals found that 
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kissing or  ~ntenuanal touching 

"Serual contact' Includes r e i u e ~ t s  by  the pliyihmheiapiiit for  eanduef de- 
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the trial court had acted within Its discretion in admitting the 
evidence x The appellant also argued that his private, consen- 
sual sexual activity with another adult was protected under 
the First Amendment of the United States Constitution. The 
court rejected this argument as  well, finding that the nght  of 
privacy does not necessarily preclude this activity from being 
"properly regulated by the police power of the state." espe- 
cially in light of the nature of the special relationship existing 
between patient and psychotherapist jo The hlinnesota Court 
of Appeals also found appellant's argument that the statutes 
were unconstitutionally vague to be without merit. The court 
noted 

These statutes are meant to protect vulnerable persons 
and allow them to reposit trust In those who can help 
them The legislature has recognized the emotional devas- 
tation that can result when a psychologist takes advantage 
of a patient 60 

Colorado has recently cnminahzed sexual relations within the 
psychotherapeutic relationship as  well. The pertinent Colorado 
statute now provides, 

Any actor who knowingly inflicts sexual penetration or 
sexual intrusion on a victim commits aggravated sexual 
assault on a client if . [tlhe actor I S  a psychotherapist 
and the victim is a client of the psychotherapist: or 
[tlhe actor IS a psychotherapist and the victim 1s a client 
and the sexual penetration or intrusion occurred by means 
of a therapeutic deception 6L 

Aggravated sexual assault upon a client constitutes a class 
four felony Further, psychotherapists who subject clients to 
"sexual contact" are guilty of class one  misdemeanor^.^^ The 
maximum punishment for a class four felony includes eight 
years' imprisonment,84 and the maximum punishment for a 
class one misdemeanor includes two years' imprisonment and a 
fine of $1000.86 Rather than list covered classes of Individuals 
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as Wisconsin and Minnesota does, Colorado broadly defines 
"psychotherapy" as 

the treatment, diagnosis, or counseling in a professional 
relationship to assist individuals or groups to alleviate 
mental disorders, understand unconscious or conscious mo- 
tivation, resolve emotional, relationship, or attitudinal 
conflicts, or modify behaviors which interfere with effec- 
tive emotional, social, or intellectual functioning.n8 

As of January 1990, only three cases under this statute had 
been referred by the State Attorney General's Office to the 
appropriate district attorneys for prose~ut ion.~ '  Although each 
involved "sexual contact"-and, therefore, only constituted 
misdemeanors under the Colorado statutory scheme-the re- 
spective prosecutors reportedly accepted the cases readily.e8 

Korth Dakota criminalized patient-therapist sexual relations 
in 1987, but there do not appear to have been any prosecutions 
under the statute yet.8e One possible explanation is that dis- 
trict attorneys may favor prosecuting nonconsensual sexual of- 
fenders for gross sexual imposition, which carries a heavier 
penalty than the class C felony of sexual exploitation by a 
t h e r a ~ i s t . ' ~  

California is among the latest of the states to criminalize 
patient sexual abuse, having made sexual relations between a 
psychotherapist and a patient a misdemeanor in late 1989 The 
California statute provides that a psychotherapist is guilty of 
"sexual exploitation" if that  person engages in certain sexual 
relations with a patient or a former patient if the therapeutic 
"relationship was terminated primarily for the purpose of en- 
gaging in those a c t ~ . " ~ '  Although the statute provides for sen- 
tence enhancement if the offending psychotherapist is con- 
victed of subsequent acts of sexual exploitation,'2 the rigor of 
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the statute IS questionable in light of the provision that ex- 
cludes from coverage psychotherapists who refer their clients 
to independent therapists for treatment 73 KO cases appear to 
have been prosecuted under this statute as of yet 

E. The Military 

Although instances of sexual abuse of patients by military 
psychotherapists are not found often I" reported cases, the 
problem in the military is not insignificant Although the mil. 
itary-like the majority of civilian jurisdictions-does not 
crminalize these acts on the basis of the psychotherapeutic 
relationship, the military psychotherapist who engages in sex- 
ual relations with his or  her patient may be criminally liable 
under the UCMJ for specific sexual acts performed with the 
patient, as  well as the general course of conduct itself. Two 
recent Army cases demonstrate the broad scope of the UCMJ's 
criminal coverage of patient-therapist sex 

In United States 2.1. Riwra, the victim, a service member's 
wife, engaged in various sexual acts with the appellant, an 
Army psychiatrist, for approximately t v o  years during the 
course of psychotherapy for her Darvon addiction The ap. 
pellant successfully weaned the victim of her Darvon addic- 
tion, but she became increasingly dependent upon the appei- 
lant and a codeinecontaining substitute prescribed by him." 
The victim testified at trial that "she 'guessed' she would have 
done anything to ensure that appellant would continue to treat 
her" and Drescrlbe the Darvon substitute.'8 Rivera was con. 
victed, inter alia, of sodomy, adultery, indecent acts with an- 
other, and conduct unbecoming an officer.'8 

Unlike the Rivera case, the noncommissioned officer appel- 
lant in United States v.  Thomtan was not a licensed mental 
health care professional Instead, the appellant's usual duties 
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included only screening and intake work at the post mental 
health clinic. Despite his lack of qualifications, the appellant 
engaged in an unauthorized course of psychotherapy with a 
service member's wife, which included kissing, fondling, and 
fellatio, Appeliant subsequently was convicted of dereliction of 
duty, indecent acts, and sodomy.80 

As these two cases demonstrate, the common law, military, 
and general offenses that constitute the punitive articles of the 
UCXJ provide a comprehensive scheme by which patient-ther- 
apist sex is made subject to criminal sanction in the military. 
Although the consecutive sentences imposed under the UCMJ 
engender the possibiiity of much harsher punishment than 
could occur in civilian jurisdictions that have criminahzed the 
conduct, considerations of multiplicity tend to make the 
sentences accurately reflect the circumstances of each case.81 

As in civilian trials of this nature, proving that sexual rela- 
tions occurred may be quite difficult in courts-martial Fre- 
quently neither independent witnesses nor tangible evidence 
exist. Accordingly, the most intensely litigated issue at trial 
tends to be the credibiliry of the parties. Lnder these circum- 
stances, both parties face obstacles in disproving the other's 
credibility. The victim bears the stigma of having sought 
mental health care in the first place.82 Further, because of the 
harm he or she may have suffered through sexual relations 
during the course of therapy, the patient-victim may be in an 
especially fragile mental state a t  the time of 

Some researchers believe they have discovered a syndrome 
displayed by patients who have been sexually victimized by 
their  therapist^.^' In Rivera, the military judge allowed a gov- 
ernment expert witness to testify on her research into the so- 
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called patient-therapist sex syndrome and that, in her opmion, 
the victim in the case exhibited seventeen of the nineteen 
symptoms of the syndrome.B6 The Army Court of Military Re- 
view found the admission of evidence of the syndrome to be 
error, because "a sufficiently valid body of scientific knowl- 
edge [had not] been developed concerning" its reliability.a6 The 
Army Court held the error to be harmless. however. because 
the evidence was used only in sentencing, and other expert 
witnesses-both government and defense-corroborated the 
expert's testimony on the adverse symptoms exhibited by the 
victim 

Use of the patient-therapist sex syndrome in civilian trials 
has not been extensive In OlfJord v .  Brotman,aB a Los Angeies 
Superior Court case tried before a Judge alone, expert testi- 
mony as  to the patient-therapist sex syndrome was admitted 
into evidence After judgment for the plaintiff, the case was 
settled In lieu of appeal.B0 Evidence of the patient-therapist sex 
syndrome also was admitted in an evidentiary hearing con. 
ducted by an administrative law judge in a Colorado case, 
which resulted in a recommendation by the Judge that the of- 
fending psychologist's license be revoked for two years O 1  The 
state board, hou-ever, ordered the permanent revocation of the 
psychologist's license B2 The board's decision was challenged 
on grounds other than the admissibility of the patient-thera- 
pist sex syndrome evidence, but was upheld by the Colorado 
Court of Presumably. evidence of the patient-thera- 
pist sex syndrome would be admissible at courts.martia1 if the 
original research is confirmed sufficiently in the future 

The defense, on the other hand, may have to contend with 
the shield provisions of the Military Rules of Evidence Mill- 
tary Rule of Evidence 412 generally precludes the admission 
into evidence of the past sexual behavior of an alleged victim 

$.id sf 642-43 
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E" i d  
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in cases involving "nonconsensual sexual offenses."@' Al- 
though the rule defines nonconsensual sexual offenses as those 
"in which consent by the victim is an affirmative defense or in 
which the lack of consent is an element of the offense,"B5 some 
commentators have argued that a patient undergoing psycho- 
therapy may be unable truly to consent to sexual relations 
with the therapist 86 

IV. Conclusion 

Uniil the issue of sexual relationships during the course of 
psychotherapy explicitly is dealt with within graduate training 
programs, supervisory experiences, and professional prac- 
tice?' the unfortunate and exploitative phenomena of sexual 
relations between therapists and their clienrs will continue to 
occur a t  an alarming rate. Certain researchers advocate nation- 
wide research into the problem and significant reform of li- 
censing and disciplinary procedures to ensure greater profes- 
sional Others have suggested a more 
proactive approach to the problem, through heightening client 
awareness of rights and of the appropriate boundaries for the 
therapeutic relationship.gs Meanwhile, the proper treatment of 
offending practitioners remains a matter of debate within the 
professional communities Many feel that criminal punishment 
is inappropriate, and instead are in favor of therapy for the 
offenders.'00 Others believe that sexual relations within the 
psychotherapeutic relationship are akin to rape, and should be 
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treated as such.1o1 While currently a greater awareness of the 
problem exists on the part of the mental health professions, 
the courts, and the public, it is unclear whether the specific 
crirninalizatian of patient-therapist relations in civilian juris- 
dictions is merely an isolated example of this cognizance or 
whether it 1s the beginning of a trend of increased criminaliza- 
tion of this conduct Far the moment, however, the UCMJ of- 
fers victims of this type of sexual abuse a degree of protection 
unmatched by all but a few civilian jurisdictions 



FRATERNIZATION: TIME FOR A RATIONAL 
DEPARTMENT OF DEFENSE STANDARD 

MAJOR D.AYID S .lows* 

I Introduction 

The problems of pregnancy, single-parents, and dual ser- 
vice couples were made possible largely by the erosion of 
the age-old ban on fraternization between the ranks. To be 
sure, the American military has been moving toward 
greater and greater egalitarianism for some time, but noth- 
ing has done more to cheapen rank and diminish respect 
for authority than cute litcle female lieutenants and pri- 
vates. Military customs and regulations are no match for 
the forces that draw men and women together in pairs 
without regard for differences in pay grade. Cupid mocks 
Mars Lusc and love laugh in the face of martial pomp and 
the pretensions of power.’ 

A. Hypothetical 

The following hypothetical highlights some of the typical 
problems that arise in a paradigm fraternization case. Consider 
the case of a public affairs officer for the United States Cen- 
t ra l  Command appearing on a major television network inter- 
view regarding a fraternization prosecution in the Persian 
Gulf. A Marine Corps first lieutenant has been dating a female 
Navy dental technician. They are engaged and the female is 
pregnant. The two are attached to separate units, and have 
never worked together. The civilian defense attorney repre- 
senting the lieutenant is present and makes the following corn- 
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ments' "This is a moral outrage. Both parties are young, single, 
attractive Americans They are here pursuant to orders. fight- 
ing for their country Both have perfect records They aren't in 
the same unit or service. All their activities were conducted in 
private What about their rights to privacy and freedom of 
associationl Those are the very constitutional rights they are 
risking their lives to defend.2 All they did was fall in love. And 
for this, the Marine Corps wants to brand them criminals and 
send them to jail." The moderator turns to you and says, "How 
do you respond?" The legal ramifications to the arguments 
raised by defense counsel are not susceptible to simple analy. 
sis. This article explores these and similar issues 

B. Background 

Anyone who has served in the military in the last decade 1s 
aware of the concept of fraternization. Unfortunately, genuine 
understanding of this concept lags far  behind this general fa- 
miliarity. When asked to define fraternization, most military 
personnel focus primarily upon officer-enlisted dating and sex- 
ual relationships. Those types of relationships are the primary 
focus of this article, yet the actual definition encompasses far 
more 

Surprisingly, little has been written on fraternization, given 
the lack of genuine understanding and the constant debate and 
confusion that it spawns. Most military personnel agree that 
the frequency of fraternization is on the rise One of the most 
significant factors responsible for increased fraternization is 
the influx of women into the military since World War 11, an 
influx that escalated rapidly in the 1 9 7 0 ' ~ . ~  This increase has 
resulted in today's military, with over 221,000 nomen on ac- 
tive duty-roughly ten percent of our total force.' If nothing 
else, this explains increased oppwtunity for fraternization. 

With the end of the draft, the institution of a volunteer mili- 
tary has ensured that the American military mirrors society. 
American culture 1s essentially egalitarian--a far cry from the 
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authoritarian nature of the military. The absence of real class 
distinctions in the civilian world highlights the military offi- 
cer-enlisted distinction Americans do not recognize class dis- 
t inct iow6 and accept them only if they are rationally related 
to a legitimate purpose. This is one reason for the conceptual 
and practical problems surrounding the fraternization regula- 
tions, especially in the context of disposition by criminal pros. 
ecutions. The failure to grapple adequately with this contem- 
porary issue results in radically different policies and 
practices, and leaves virtually all military personnel in a quan- 
dary. 

C. Fwpose 

This article examines the fraternization regulations of all 
five branches of the uniformed military services6 from a func- 
tional perspective-that is, what are the purposes for the reg- 
ulations, and are the regulations fulfilling these goals? The ar- 
ticle first places fraternization in a brief historical context; 
then it examines the reasons for the creation of the Uniform 
Code of Military Justice (UCMJ),' its legislative history, and 
its emphasis on uniformity. This article shows how the current 
concept of fraternization is virtually unrecognizable from its 
ancestry. The article then examines the current punitive arti- 
cle on fraternization in detail and discusses the concepts of 
fraternization in the civilian sector and in allied military forces 
to provide standards against which to measure the American 
military regulations. The analysis of individual regulations of 
the services culminates in a functional analysis specifically ad- 
dressing whether the regulations are accomplishing their in- 
tended purposes. Finally, this article examines attempts to re- 
vise fraternization policy, and concludes with proposing a 
Department of Defense (DOD) "purples standard" for fraterni- 
zation. 
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Four out of five services revised their regulations in the last 
two years. Fraternization is a subject of heated debate, and 
there have been legislative attempts to create a DOD standard. 
The services are united in their opposition to a DOD 
presumably because no unit commander likes to be told how to 
run his or her outfit. regardless of who is doing the telling 
Alternatively. mere bureaucratic inertia, or hostility to change, 
may be responsible 

A majority of the services stress that fraternization is a gen- 
der-neutral'@ concept that IS not objectionable as a policy mat- 
ter, but modern enforcement focuses almost exciusively on op- 
posite sex dating and sexual idationships." The article 
therefore wall focus primarilj on mutually consensual, 
nondeviant private sexual These qualifications are 
necessary to segregate fraternization from assault, rape, sex- 
ual harassment, and a host of other criminal offenses l3  

11. History of Fraternization 

A. Inceptton and Early Decelopment-Roman Era 

Fraternization has steadily evolved since its inception To 
quote Justice Frankfurter. "Wisdom, like good wine. requires 
maturing."l* Fraternization appears to have originated in the 
Roman e m x 6  References to the custom against fraternization 
appear throughout writings on military history and military 
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law.16 The ancient Romans have the first recorded regulations 
regarding associations of personnel of different rank within 
their military." 

B. European and  British Concepts of Fraternization 

The origin of the current policy on fraternization stems from 
the class distinction between nobles and peasants in the Euro- 
pean Middle Ages.l8 The military concept of social and class 
distinctions in the feudal era, as in Roman times, presented a 
microcosm of social mores. Battles were fought by knights who 
returned to their castles upon completion of wars. Officership 
was merely a part-time aspect of aristocratic existence.'g The 
Code of Articles of King Gustavus Adoiphus of Sweden prohib- 
ited close relationships between officers and common soldiers, 
circa 1621 A huge social chasm existed between the officer 
and the soldier, even when the medieval feudal economy 
stalled, and capitalism arose in its place.21 As this occurred, 
knights gave way to mercenary armies--"soldiers organized 
and led by nobility and financed by capitalists."22 Through the 
standing army, the nobility found employment and leadership 
positions by virtue of o f f i c e r ~ h i p . ~ ~  They perpetuated the con- 
cepts of honor and superiority as prerogatives based on their 
"high born estate, which could not be shared by inferiors."24 
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Enlisted soldiers were recruited from the lowest elements of 
society and were often beggars and criminals While the vivid 
demarcations between nobles and peasants terminated due to  
the Napoleonic emphasm on skill, clawbased distinctions re- 
mained x Discipline was harsh for enlisted men, in accordance 
with Frederick the Great's maxim that men must fear their 
officers more than the enemy.26 

The British were quite adept at keeping those concepts alive 
At the time of America's birth, the British Articles of War,  
while not specifically alluding to fraternization, had provisions 
prohibiting both conduct unbecoming an officer and a gen. 
tieman?' and conduct prejudicial to good order and military 
discipline.z8 Fraternization, as  currently understood, was pros- 
ecuted under these articles 

Many fraternizarion-type cases were tried in the early 1800's 
by the British 30 These included fighting about women of bad 
character?' dressing in a sergeant's Jacket and associating 
with privates In the guardroom.32 "sitting in company and as- 
sociating with" a private in an officer's barracks mes- 
sing with noncommissioned officers,3' eating and drinking with 
soldiers in the barracks,3b and playing billiards with a soldier 

rnenrloned ~n the abare Amcler of P a r  are ID be taken c~gnlranee of h) a General 
or Regimental Court-Martial according ID the  Zafure and Degree of the Offense 
and be Bunrihed PL their discretian 
"B Braiernizarmn * a i  a radical13 different conceyf In earl) l m e i i e ~  There were no 

women in the millfar), therefore frararniznflon befueen the sexes KBI unheard of 
p ' C  JAMES A Cor.icr-oi or T/Z CHARGES, OPNO\% A\O S n r i h c ~ r  or G n i n ~ r  Corn-i- 

MI*Wr,*r !1820) 
1 Id ar 36-30 
,'Id at 238-40 
331d at316-17 
3.1d sf 121-22 
3'M sf 392.83 
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in a oubiic It is noteworthv that merelv associating or 
mingling among different ranks was the common theme in each 
of the listed offenses.s' 

At this time the British were the enemy. Colonial America 
abhorred then aristocratic ways. Defiantly, the Declaration of 
Independence stated, "Ail men are created How un- 
usual then, that their Articles of War were adopted nearly ver- 
batim as our military code 38 A rather obvious conflict was 
ingrained: an artificially aristocratic caste of officers had been 
set up to lead an armed populace of free independent men.'O 

C. Evolution of the American Concept of Fraternization 

Sot  surprisingly, since American punitive articles were iden- 
tical, American cases also mirrored the British experience." 
Nearly all of the cases involved drunkenness in public places,42 
and many, from a contemporary "enlightened" perspective, ap- 
pear humorous. These cases included inviting enlisted men to 
an officer's quarters to drink,43 accompanying noncommis- 
sioned officers of his company to "visit and drink whiskey at a 
low hovel kept by Irish and Segro women, thereby degrading 
himself in the opinion of the men,"14 and-a true classic-"a 
lieutenant, while in command of the guard became drunk and 
had sexual intercourse with a Segro, or colored woman, in the 
presence of his guard, and did remain on said Negro, or colored 
woman, thirty minutes or more until [the guard] made him get 
off."'j Although some of this conduct might be prosecuted to- 
day, many cases prosecuted then would not be prosecuted 
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In spite of this, the custom held on and dug in deeper. 
Officers and enlisted men were separated by a solid ciass 
boundarv." 

D. Fraternization Based Upon the Keedfor Good Order and 
Discipline; The Death Knell ofthe Social-Class-Based 
Fraternization JvstWcation 

World War I1 confounded the entire issue, particularly be. 
cause of women entering the s e r ~ i c e . ' ~  This presented an op- 
portunity for a whole new type of f ra terni~at ion. '~  The differ- 
ent handling of fraternization issues that were a normal 
consequence of the presence of women and men together in the 
services provided a further impetus to the call for uniformity 
in military justice This was a confusing time to be In the mili- 
tary. Enlisted w'omen In the Army were punished for "dating 
Kava1 or Allied officers who were not punishable."j@ Still, the 
consensus was that dating and socializing between officers and 
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enlisted personnel did not affect morale and discipline ad- 
~ e r s e l y . ~ '  Even after the war, the courts hesitated to regulate 
private heterosexual fornication absent aggravating factors.32 
Nonetheless, between men, rules against fraternization were 
based on the customary notion that "familiarity breeds con- 
t e m ~ t . ' ' ~ S  

Imbibing in alcoholic beverages with enlisted men, in public 
or private, resulted in numerous courts-martial. For example, a 
pilot was convicted of fraternizing with his enlisted copilot by 
drinking liquor at a bar with him, in 1944.64 There was also a 
divergence of opinion within Army cases, which concluded 
that drinking liquor in the company of enlisted men was con- 
duct prejudicial to good order and discipline, though not con- 
duct unbecoming an officer and a gentleman.ss 

The case of United States v .  BunkerKB contains the first ref- 
erence to the term "fraternization." Bunker completed the 
shift in justification for fraternization regulations from main- 
taining social class distinctions to the need for discipline and 
order. Rather than rely upon class distinctions, courts began to 
lean heavily upon the "custom of the se r~ ice . "~ '  From that 
point on, routine fraternization convictions were upheld as 
conduct prejudicial to good order and discipline, rather than as 
conduct unbecoming an officer and a gentleman, unless there 

"Seegmeraily. J HOLII, ~ u w a  note 3 
"See v e n e ~ c l l l ~ .  Unlred Sfatex Y Wllson 92 C \I R 617 ( A B  R 1862), Lmted State& 
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'%e J WIhrHnaP, swra note 20, at 716 B B ~  aha P e y t m  .< C~mprehinrlve Course 
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Shanks on hls 3iews) 
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were additional aggravating crcumstances But many senior 
officers. including General Eisenhower. disagreed with these 
distinctians-especialls- in the context of mixed-gender rela- 
tionships.jg 

The case of Cnited States L.. Patterson,"2 illustrates this 
point. In Pattenon,  a lieutenant was convicted for fraternizing 
socially "with enlisted men in a public hotel and country club." 
The court stated that social fraternization between officers 
and enlisted personnel is "prohibited by military custom and 
not by any specific provision of the articles of war. The basis 
of the custom 1s military discipline It IS not a question of so- 
cial equality."EL In L'nited States 2' Pentck,ep an Army Air 
Corps second lieutenant was convicted of fraternizing and so- 
cially associating with a staff sergeant and a sergeant. by 
"talking. drinking, and playing darts with them in a public 
place."63 It 1s difficult t o  see how' military discipline was 
prejudiced by such innocuous c ~ n d u c t . ~ '  The civilian press re- 
acted with characteristic contempt6: to this type of reasoning 

But other factors were, and still are, at work rendering these 
distinctions less palatable. The technological revolution. still 
accelerating, has promoted the "dehierarchization"fi of the 
military. As linear operations have been replaced by small 
groups, frequently acting independently. the need for initiative 
has increased in importance at the expense of obedience Rank 
has also lost significance, for the expert enjoys a certain "func- 
tional autonomy"6- in that he or  she may be ordered as  to 
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where to report and why, but not as to how he or she chooses 
to exercise his or her skill. Moreover, officers and enlisted 
members are recruited from similar social classes, and enlisted 
members now feel justified in criticizing their officers-and 
even expect to be consulted on decisions that affect them.68 

E. Article 134 Fraternization 

Even amid the growing number of incidents of fraterniaa- 
tion, and the concomitant regulations and court decisions, only 
one constant remained-confusion. The 1984 Manual for 
Courts-Martial included a specific criminal offense of fraterni- 
zation under article 134 for the first time.Bg It was appropri- 
ately placed under article 134, the "general article," which en- 
compasses "all disorders and neglects to the prejudice of good 
order and discipline in the armed forces" and "all conduct of a 
nature to bring discredit upon the armed forces." Prior to dis- 
cussing the article on fraternization, it is critical to analyze the 
general guidance applicable to all article 134 offenses.70 

While broad in its application, the guidance for the general 
article is reasonably specific by its terms. Courts consistently 
have upheld its validity against frequent void-for-vagueness 
attacks." The most important language of the regulation is the 
requirement that acts be "directly" prejudicial to good order 
and discipline. The statement that the act cannot be "prejudi- 
cial only in a remote sense" clarifies this. Thus, socializing 
within the chain of command would qualify, but beyond that, 
the impact-if any-seems quite intangible and insubstantial. 
Interestingly, courts rarely confront this issue, nor is it fre- 
quently raised 
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For these types of fraternization, courts rely on a breach of 
the custom of the service Article 134's language should give 
pause to many prosecutors For example, the "custom prong'' 
of article 134 requires that the custom "arise out of long estab- 
lished practices I '  One wonders If a service may "bootstrap" a 
custom into existence through promulgation of regulations. It 
wauid seem to depart radically from this standard to overhaul 
regulations in spite of the acfual custom. This aspect of article 
134 1s unclear. While it makes sense to assert that "no custom 
may be contrary to existing !aw or regulation," what happens 
i f  the regulation is contrary to existing custom? Must the cus- 
tom change to fit the regulation. or is the regulation void? The 
statement that "many customs of the service are now set forth 
in regulations of the various armed forces," does not clarify 
whether a regulation may establish a custom, or whether the 
"custom " as stated in the regulation, must have any basis in 
reality. As this article will illustrate, custom is the "soft" point 
of commonality in the service regulations-sa soft that the 
regulations can rareiy be fixed far definition or application 
The resolution of this issue turns on whether one views the 
law in the abstract as descriptive-that is, something that re- 
flects social practices; or as normative and instrumental-that 
is, a method for forcing people to conform their conduct to the 
requirements of the law regardless of what it otherwise would 
be 

Finally, one must question whether there is a need to prose- 
cute violations of custom at all No other violation of a custom 
1s dealt with as a criminal offense i2 The fallowing excerpt is 
from a recent fraternization case. and illustrates that the 
courts are hard pressed IO deal with this issuei3 

Customs differ among the armed services. Coast Guard 
customs and regulations still allow the wearing of a beard, 
as did the Kavy until recently; but the other services re- 
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quire their members to be clean-shaven. in  the Army, an 
officer still may not protect himself from rain with an um- 
brella: but in the Air Force this custom has been aban- 
doned. Indeed, the Air Force-the most recently created of 
the armed services-has never honored some of the cus- 
toms recognized in the senior services; and perhaps be- 
cause both officers and airmen at one time served together 
in small flight crews, the barriers placed by custom be- 
tween officers and enlisted persons have probably always 
been lower in that service than in others 74 

The elements of the offense of fraternization'j make clear 
that  both the custom prong and the prejudice to good order and 
discipline prong must be satisfied to prove fraternization. The 
first element, however, requires the accused to be a commis- 
sioned or warrant officer Presumably, this requirement re- 
flects the custom of fraternization as essentially an officer- 
enlisted offense. Yet it is now accepted that fraternization may 
occur between officers and between enlisted members.'b Since 
the Manual was effective in 1984, one wonders what a "long 
standing" custom really means 77 

Different definitions of fraternization appear in virtually ev- 
ery service,'8 and in many cases within the services. The Man. 
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ual states that the critical point is violation of a serwce cus- 
tom. Each case must be evaluated on its own merits, because 
"not all contact or association between officers and enlisted 
persons is an offense.'' The Manual offers three factors to 
evaluate an allegation of fraternization: 

(1) whether the conduct compromised the chain of com- 
mand. 

(2) whether the conduct resulted in an appearance of par- 
tiality; [andl 

(3) whether good order, discipline authority. or morale 
were undermined. 

These factors serve as  an adequate starting point, but the 
Manual does not state whether all three factors must be in 
issue or whether one will suffice Ultimately there must be 
some tangible prejudice to good order and disciphne, and the 
respect of enlisted persons for officers must be somehow di- 
minished. It is unclear whether this pertains only to the spe- 
cific offrcer concerned, or  to the officer corps as a whole The 
general philosophical issue is whether the Manual seeks gen. 
era1 or specific deterrence i8 

Interestingly. article 134 goes an to countenance specific reg- 
ulations thar may be dealt with under article 82. which pro. 
hibit officer.officer or enlisted-enlisted fraternization One 
wonders why the sample specification remained as a purely 
officer-enlisted offense.s" 

And then the court uroiided nhaf  18 now the most uidelr  guared definition 

Id 
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Ill. History of the Uniform Code of Military Justice 

A. Purpose of the CCSIJ 

Legislation and regulations historically spring from confu- 
sion and disparate application in a given area The impetus is 
usually a public outcry for change. That was the situation in 
the aftermath of World War I1 Conditions were ripe for sig- 
nificant changes in the administration of military justice.n2 The 
first L'CYJ reflected a monumental effort to overhaul and 
modernize military justice.83 

As demobiiization progressed, the Secretary of War re- 
quested members to serve on the War Department Advisory 
C~mrni t tee .~ '  Concurrently, the House of Representatives gave 
its input on the Army's judicial system.lK This resulted in the 
introduction of bills LO revise the Army court-martial systems 
in both the House and Senate.$# 
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Contemporaneously, the Secretary of the Navy was promot- 
ing an overhaul of the Naval justice system 57 One of his com. 
mittees recommended a complete revision of the Articles for 
the Government of the Xavy Other committees recommended 
numerous changes, and subsequently implementing legislation 
was The National Security Act of 194V@ created 
the Department of the Air Force. Secretary of Defense James 
Forrestal saw that, with the gross disparities between the 
Army and Savy systems of justice,g' the addition of a third 
system for the Air Force would make coherent military justice 
a fantasy. The Navy was especially concerned that the new 
code's general article might not countenance "custom of the 
service" offenses Forrestal's goal was maximum justice for 
all servicemen O 3  Thus, he appointed yet another committee to  
draft a "unlform code of military justice"B4 with equal appli- 
cation to all services. After lengthy consideration, the commit- 
tee formulated bills That ultimately became the first Uniform 
Code of Military Justice.Q5 The purpose of a single code for all 
services was uniformity,oB which simply did not exist prior to 
the UCMJ. Article 1, paragraph 6,  of the UCMJ, states that 
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' ' 'military' refers to any or a l l  of the armed forces" (emphasis 
added).s' 

B. Cnijormity of Treatment and Application 

The UCMJ is uniform in its coverage of the military persone8 
wherever stationed.gs The purpose of uniformity was to pro- 
mote equity and fairness among the services, not only in appli- 
cation but in perception.'oo The UCMJ stopped the chaotic sys- 
tem of different codes, and uniformity prevailed.lol The UCMJ 
allowed the services some leeway in application when based on 
a clear difference in mission. The UCMJ's drafters never would 
have countenanced the disparate results currently produced by 
divergent service fraternization policies. Undoubtedly they 
also would have recognized the need for the code to change 
with the times.lo2 

The lesson of the UCNJ is that milirary justice cannot re- 
main static during changing times. In a nation of citizen- 
soldiers, military law must approximate civilian justice enough 
to be recognizable. The UCMJ represented a compromise be- 
tween the push from civilian desires for military justice to em- 
ulate the fairness of civilian justice, and the pull of the mili- 
tary desire to maintain as much command discretion and 
control as possible.loS Much of the fairness ultimately attained 
by the UCMJ is attributable to uniformity. 
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IV. A Civilian Perspective on Fraternization 

Many civiiians have little respect for military ~ u s t i c e . ~ ~ ~  Yet, 
the concept of fraternization 1s not foreign to civilians,lo5 who 
share the military's difficulty in grappling with this perplexing 
issue.lo6 Some incidents of corporate fraternization have at- 
tracted national media attention In' Articles frequently de. 
scribe lurid tales of patients suing their psychiatrists for sex. 
ual relationships foisted upon them Similar stories and 
cases abound concerning attorney-client, faculty-student,'Oq 
and employer-employee :lo relationships. Many professional or. 
ganizations, corporations. and universities regulate these rela- 
tionships. Organized religions regulate sexual conduct between 
clergymen and their congregants."' While recognized as  a 

. .  
resr-the l D U e l l  l e l e 1  ofrcruf lny 

" T h e  Central Confwence of .American Rabbi3 'CCAR' recenrli has conridired a 
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problem, however, it is not a criminal offense.'12 

The threshold question in the civilian sector is whether the 
corporation, university, or professional association has the ie- 
gal or moral right to forbid romance between individuals 
within the organizational structure. But once a civilian entity 
decides to adopt an antifraternization ~ o l i c y , " ~  experts recom- 
mend that "the policy should be narrowly drawn to accomplish 
legitimate management  concern^."^" This concern for manage- 
rial authority equates to the military's prohibition on fraterni- 
zation within the chain of command of a unit. That is precisely 
the civilian focus-those who work together in the same de- 
partment, office space, or section. Organizations recognize that 
those who work closely on the same projects spend time to- 
gether and begin to see things the same way.'lS Yet, it is 
widely recognized that romance in the workplace is counter- 
productive."6 As the number of women in the workforce and 
in the military increases, the opportunity for, and the overail 
number of, romantic interludes-and problems-will in- 
crease '" 

1 *The  only ercephon to this general rule IS that 10 certain jurl3dlcfians. sfate legis- 
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While the military is a society apart from the corporate and 
civilian worlds, it is illuminating to see how civilians deai with 
this phenomenon. €or example, the view of faculty-student re- 
lations as  "fundamentally asymmetric"lis illustrates that the 
civilian concern is nearly identical to the military's. But civii- 
ians look at what the military is doing also. Some of the mili- 
tary's most embarrassing publicity stems from fraternization 
cases l l B  Many commanders attempt to keep fraternization 
cases quiet, even when they result in courts-martial. This re- 
flects an instinctive recognition that civilians abhor punishing 
someone for a simple romance. Put in simple terms, sending 
someone to jail for a mutually consensual, nondevianr. private 
sexual relationship is rather medieval in this day and age 

As long as  men and women work together in organizational 
confines, romance and sex will occur KO legislation or regula- 
tion will change that. Civilian organizations wrestle with and 
accept this fact Colleges and universities now regulate stu- 
dent-faculty sexual or romantic relationships These regula- 
tions typically deal with mutually consensual relationships, 
and treat nonconsensual conduct such as  sexual harassmentlz0 

bit) College of Lanv Regulaflonr (using the  r a m  to? 
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elsewhere. Consentle' is not usually a defense,'21 both because 
of the "supervisory, educational. or advisory responsibility for 
that  student" and the asymmetric balance of power involved. 
But once a student is no longer under a professor's academic 
cognizance, they may date. The required nexus is analogous to 
the military's chain of command.123 Interestingly, civilian con- 
cerns rarely focus on the issue of loss of respect for the superi- 
ors, which is the principal focus of the military 

If any profession has been hard hit by allegations and reve- 
lations of sexual escapades within its ranks, it is psychiatry. 
The American Psychiatric Association ( M A )  has established 
that sexual relations between psychiatrists and their patients 
are alwags unethical.124 But other more nebulous areas, such 
as relations with psychiatrists' students, employees, co-work- 
ers, and colleagues arise in deciding whether ethical issues are 
involved, the M A  looks at inequalities in status and power, 
whether the inequalities are exploited, and whether the frater- 
nization causes harm.lZ6 The footnoted extract details the great 

. . .  
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potential for abuse and shows that the line between consensual 
and nonconsensual relationships can be hazy. This is all the 
more reason for the military to retain the offense of fraterniza- 
tion; but beyond the chain of command, prosecutions for frat- 
ernization are unjustified. Indeed, once the working reiation- 
ship or supervisory issues disappear, fraternization issues are 
diminished substantially. 

The American Psychological AssociationiZb and the American 
Board of Examiners in Clinical Social Work12' also regulate 
these relationships. After determining that frequent sexual in- 
volvement existed between lawyers and their clients,'z8 the 
California legislature ordered the state bar to regulate this 
area. The proposed "sex with clients" rule pret'ents California 
lawyers from taking advantage of their clients-"at least 
physically."lzg Marriage and family therapists have similar 
regulations 

The civilian view on marriage resulting from fraternization 
is that, ''We are apt ta engage in revisionist history and de- 
clare the relanonships n o n e x p i o i t ~ e . " ~ ~ '  This is remarkably 
similar t o  the way the military treats "mixed"  marriage^.'^^ 
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a' The California .<110~18tion of Marriage and Family Therapmu offered the fallar- 
>a\  13 1880 a r B l  (01 1 

in6 regulation I" ins E!h!ral Standard5 of 1088 



19821 FRATERNIZATION 69 

Civilians have only begun to scratch the surface of this com- 
piex issue 133 Yet their perspective and approach is undeniably 
instructive. The military learned from the history of the L'CMJ 
that  it is unwise to stray too far  from civilian standards. Thus, 
while considering civilians' handling of this problem, the mili- 
tary also should pay attention to their perspectives on the mili- 
tary's policy 

On balance, the military's attitude towards fraternization 
seems unnecessary. Two issues are involved First, should 
the armed services continue their policy of strictiy dis- 
couraging officer-enlisted social contact? Second, should 
criminal sanctions be used to enforce the prohibition? 

Little evidence suggests that the present social caste sys. 
tern enhances military performance. Other armed forces 
operate with looser control and no notable loss of effec- 
tiveness. Combat conditions typicaliy reduce the barriers 
between enlisted men and junior officers. . Many CUP 
rent enlistees share the same social, intellectual, and cul- 
tural values of their officers. Discouraging normal social 
contacts arising from these mutual interests infringes on 
rhe freedom of both parties. Even if the military deter- 
mines to maintain its attitude toward frarernization, the 
retention of criminal sanctions is indefen~ible.'~' 

l"See Shearer Paramour Claims vndtr ntlr VlI LiabWv far Co-Worksr/Bwloyoi 
Semal RelotzomAi~s 16 Evil REL L J S i  (Summer, 1888) (dlieusilng the current 
and Potennal Impact of rllle Y I I  af the C l W  Rlghts Act of 1964 on offlce romance, and 
highlights l e c I m n  1804 11(9): Secuon 1604 11@) provide3 

Other related prmellcei where employment apporlunlfiea are granted because of 
Pn lndlrldual I rubmiriion t o  the employer's sexu~ll advance3 or iequests for sex. 
us1 fs>ars. the emploker may be held liable for unlawful sex dlicrlmlnarlnn 
against other persons ivho were qualified far bur denied that emplagment or  bane- 
f l t  

See generaliy, Amatahan Burden 01 Proo/Awacls o/ Paramour Clomq 86 4 L R 
Fed 230 [IBSS) see ais0 Broderiek \ Ruder 686 F Supp 1260 :D D C 1858) (female 
Seeurlllea and Exchange Commisiion aiiarneg denied ~ r o m ~ f i m  after cornplammng of 
sexual harassment by supervl3ori), King 1 Palmer. 6% F Svyp 66 (D D C 1884). 
IC% d 778 F 26 878 iD C Clr 1BS5) :D C jail nurse complained uf younger. l ex  qual!. 
fled nurse promoted ahead of her because of her 5exuai lm lms~y  r l l h  doelor r h o  
promoted her) Toseano \ Zlmma, 670 F Supp 1107 (0  C Del 1883) (roman denled 
promoflon recowed b) le33 qualdlod clerk a h o  had an aifalr r l t h  the baas) K e r w l  r 
Skulls Angela In< 405 N Y S  26 SS6 (Sup Cf Specla! 'Perm 1085) (roman fired for 
~ n c m n l n g  female iubordinate for h w l n g  affair $rilh eampany pres>dent) 
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Thus, while many cinlians have a positive view of military 
the current fraternization regulations are increas- 

ingly coming under fire, to the extent of being compared to 
racial separation statutes The Department of Defense must 
pick up on these cues and act decisively. now. 

V An International Military Perspective on Fraternization 

The regulations of other countries' military services provide 
yet another invaluable perspective on fraternization 

A, Canadian. Armed Forces138 

The Canadian Armed forces published formal fraternization 
regulations for the first time in 1988. Most personnel ap- 
plauded the regulation, but there was some dissent lS8 A major 
increase in the number of women In the Canadian Forces (CF), 
as  a result of the passage of the Human Rights provided 
the impetus for the regulation. Because of the close relations 
of the Canadian and American military services and their geo- 
graphical proximity, the Canadians carefully studied Amencan 
fraternization regulations prior to formulating their own. The 
Canadians drafted a regulation based on the Navy's definition 
of fraternization, because of its "greater emphasis on the sex- 
ual connotations.""' Dispassionateiy analyzing American regu- 

3, Oilliean & R :mi Cii i lum Justice c l l i l i lury J~~s f i c s  Cnir  J ST bo1 5 no 2 81 2 
(Summer 15501 The surhorr ~ u o r e  \ le lun Belli and F Lea Bailey a h o  both have 
exprirred B preference for mllilary LOYIII ~ s e  alia P o y e r  PIocrdural Rights of the 
iWliiaryAccurrd Adwnlogas Overa Cii'iDanD~Imdont SI llll L REX I ( 1 9 i l )  

The criminal enforcemenr mechanism for fralernlratmn v l o i ~ l l ~ n i  has been cam. 
pared LO raclsl separarmn ~isrures Ses Zillman & lmulnkelrled supra note 136 at 
412 Xdickis v Krers and Co 388 U S  144 '1570' 
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lations, the Canadians adopted this recommendation: "Rather 
than three or four separate command promulgated policies/ 
guidelines, the promulgation of one which has . . . wide ap- 
plicability is strongly re~ommended.""~ Correspondence from 
the highest levels of command concurred. The drafters ac- 
knowledged that classic fraternization (prior to the entry of 
women into the forces) was really not the problem, The major 
concerns were male-female relationships, and thus the title of 
the regulation: "Mixed-Gender Re ia t i~nsh ips . " '~~  

Then Lieutenant General A. J G. D. de Chastelain, Assistant 
Deputy Minister of Personnel and now the Canadian Chief of 
Defense Staff,!" played an instrumental role in formulating 
the final regulation. His thoughts are most instructive: 

In drafting the [Canadian Forces Administrative Order 
(CFAO)] , , . , we were cognizant of the delicate balance 
between providing firm policy and guidance, and appear- 
ing out of step with today's social norms. I believe that we 
have struck a balance that is workable and acceptable 14& 

The regulation is applied exactly as it is written,146 without 
nuance or hidden meaning. Indiwdual services are free to pro- 
mulgate their own mixed-gender relationship orders consistent 
with the CFAO The Canadians regulate relations between ca- 
dets and between cadets and noncommissioned officers."' Only 
trainer-trainee type offenses are actually prosecuted, and this 
1s rare The Canadian fraternization policy most closely resem- 
bles the Coast Guard's. It is an extremely liberal policy, cer- 
tainly by United States Kavy and Marine Corps standards. Yet, 
it exemplifies a common sense approach that obviously consid- 
ered civilian views on the matter.'48 

In the Canadian Forces there is no regulatory obstacle to a 
captain dating an enlisted woman outside the chain of com- 
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mand The only "problems" they perceive wlth this type of 
relationship 1s the inconvenience to the parties concerned be- 
cause the enlisted woman may not join her beau at the officer's 
mess, and nce-versa 

There are several interesting aspects to the Canadian regula- 
tions. First, they apply to relationships with members of for- 
eign military forces because Canadian forces work so fre- 
quently with foreign military units. Second, the relationship 
must be "in public" before it may be subject to regulation 
Third, and significantly from a fairness aspect, the regulation 
applies to dating as well as marriage Finally, if a relationship 
1s formed while CF members serve together, they will normally 
be allowed to complete the assignment unless aggravating cir- 
c'mstances develop 

There are no obscure references to the countless ways these 
relationships can manifest themselves, as  seen in American 
regulations and caselaw The ways fraternization manifests it- 
self are far from infinite The CF regulation sums up the issues 
of public conduct rather well. The regulation does not even 
mention sexual relations because if conducted in private. they 
are not covered by the order Thus it 1s a fair, workable policy 
that places a high degree of trust in the ability of ser- 
ricemembers to use good judgment, while recognizing that 
"hormones are hormones.'"jo Mixed-gender relationships wt11 
occur. at an increasing rate, regardless of what regulations 
say But if soldiers know that only the people in their own 
chains of command are off limits, they are likely to acknowl- 
edge the uisdom and utility of that policy and look elsewhere. 
An outright prohibition on mixed-gender relationships is un- 
realistic given human nature, and merely encourages wide- 
spread rule breaking and hypocrisy. 

B. Kenyan A m e d  Forces'5' 

Although there 1s no specific, written regulation prohibiting 
fraternization in the Kenyan forces, there IS an unwritten pol- 
icy that no male member of the military may dare anyone from 
the Women's Service Corps This is a long standing policy and 
has served them well. Although Kenyan women serve in all 

4.CF.A01B38 a t 8  
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branches, there is a separate Women's Service Corps under 
Army cognizance. To enter the service, women must be single, 
with no children, and sign a contract agreeing to remain this 
way. Pregnancy is a breach of contract and provides grounds 
for separation. A Kenyan commission looked into this rule due 
to objections based upon freedom of association, but the miii- 
tary view prevailed because these rights are voluntarily sacri- 
ficed by joining the service. This has never been challenged in 
court. 

When fraternization occurs, it can be prosecuted under an 
articie similar to the American article 134. Normally, the mdi. 
vidual concerned is administratively discharged; no one has 
ever gone before a court-martial charged with fraternization. 
Fraternization is not a major problem because, when it occurs, 
the woman typically will leave the service voluntarily and is 
then free to date or marry the man Because no one may date 
anyone else on active duty, those who date must date civilians 
This is unique, and fair in the sense that it obviates the need to 
draw lines based on rank, which is feasible In Kenya due to the 
comparatively small number of women in the military. The poi- 
icy is announced to all personnel at accession and at legal 
training, which occurs every three months in all units As in 
America, when fraternization is discovered, the individual is 
first counseled prior to any adverse action. Thus, there is a 
preference for leniency. Since the policy is so well known, 
crystal clear, and all-encompassing, It has survived the few 
challenges that have arisen. By establishing this issue as one 
of contract law, the Kenyans have neatly sidestepped a poten- 
tially troublesome problem. 

C. Australian Amy'52 

There Is no written regulation on fraternization pertaining to 
members of Australia's Regular Army, because fraternization 
is not a significant problem in its forces. The only specific reg- 
ulations that address this issue are a t  basic training installa- 
tions and schools; instructor.recruit relations are prohibited. 
Interestingly, at the Royal Military College the fraternization 
policy pertains to cadets only, and prohibits relations among 
them while in training 

' ) 2  I n t e n x w  with Lientenant Colonel Andrew H Braban Australian Arm) Legal 
C o r w  m TJACSA (Jan 16 1001) His last billet was Srail Officer. Orade I I d m m h -  
fratlie Law. Directorare af Arm) Legal Serulcer Canberra 
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Officer-enlisted marriages are not prohibited, but are not 
common. When favoritism and partiality are shown within the 
chain of command fraternization could be prosecuted under a 
general article similar to the American article 134 When cases 
of fraternization arise, administrative sanctions may be em. 
ployed-that is, discharge. censure, or transfer. A common 
sense approach to this issue is used and members are trusted 
to exercise discretion 

Given the similarities between Australian and American SOCI- 
eties, the obvious question is why fraternization is a problem 
m the American military and not neariy as troublesome in the 
Australian military One typical response is, "Because you 
Americans seem to have a need to have a rule for everything." 
That comment is most illuminating The Australian military 
does not regulate the personal conduct of its members to the 
extent that the Amencan military does If all else fails, the 
American military may consider this successful approach- 
trusting officers and noncommissioned officers to act respon- 
sibly. 

D. Royal .Vetherlands A m y l s 3  
The Royal Netherlands Army has no written policy on frat- 

ernization. Its soldiers are expected to act in a strictly profes. 
sional manner while on duty and in uniform; yet what a soldier 
does off.duty and off.base 1s his or her own business The 
Army perceives no benefit in meddling in purely private af- 
fairs. Therefore, no problem arises when officers date enlisted 
personnel or in officer-officer and enlisted-enlisted relation- 
ships There are no criminal sanctions available for fraterniza- 
tion.'j' 

Public displays of affection on base are considered unprofes- 
sional. In cases of fraternization when favoritism is being 
shown, administrative sanctions-including adverse reports or 
rransfers-may be used 

E. Turklsh Armed Forces1ss 
Fraternization 1s not an issue in the Turkish military because 

feu. women are in its armed forces. Sonetheless, regulations 
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govern official relationships between the four classes of Turk- 
ish military personnel: general officers, officers, noncommis- 
sioned officers, and enlisted personnel Primarily, these reg- 
ulations govern the conduct between personnel on duty only. 
For example, the regulations stipulate that a noncommissioned 
officer cannot enter the general's mess. There is no prohibition 
on male-female relationships off duty, nor 1s there any crimi- 
nal sanction available for violation of any of these rules. Ad- 
ministrative sanctions are deemed adequate 

F. Royal Thailand Armed  force^'^' 

Thailand has no formal, written rules regarding fraterniza- 
tion. Custom provides the only guidance, yet custom is ade. 
quate guidance because this is not a criminal issue in Thailand 
Fraternization simply is not a major problem in the Thai 
forces Customary rules of professionalism dictate that no out- 
ward manifestations of romance should be visible between any 
personnel when on base, on duty, and in uniform. Certain ex- 
ceptions to this general rule exist for relatives and married 
couples. Once off duty, off base, and out of uniform, fraterni- 
zation is not an issue. Personnel, therefore, may freely associ- 
ate with whom they please Accordingly, a captain may marry 
or date a corporal. 

G. BribishArmy'SB 

One would guess that  the British have a strict fraternization 
poiicy because American law was principally derived from 
British British forces do have rules dealing with cus. 
toms, courtesies, and separations by rank a t  clubs, messes, and 
quarters Additionally, local orders exist to deai with men en- 

Im These rrgulallonr ale  called the IC Hlzmel Kanunu and the IC Hizmet Yonetme- 
llgi 

5.  I n t e n l e ~  with Cagtain Pisachart Jaroen~al of the Judge Advocate Geneml'a De- 
partment Royal Thailand Army, at TJAGSA (Fob 7 ,  18811 His pylar blllef was Kirh 
the Xd!liory Dl\mlan Judge Adsocafe General's DepBrtment, Ministry of Defense 

"'lnreri>ew with \140r \Iichael 0 C a n r a y ,  Army Legal Corps. Brlliih Army at 
TJAGSA (Feb 21, 18811 His lam arllgomenr w8.j Staff Offleer Grade 2. m the i r m y  
La* Tralning and Publleadons Branch. Army Legal Group. Cnlred Kmgdom 

i"Avallable British military regulation9 revealed no article on fraf~m~zallon. 01 
even m y  use Of the term Mwor Canway confirmed this The Bnlish actually never 
prolecure frarernnaoon ea~e&, to  his knowledge. meaning that illegal fraternization 
Probably 18 not preialenf klanual of Military Law. Great Britain Ministry of Defence 
( I B i Z ) ,  klsnual of A h  Force Law Great Brltam (18781 These were the most recent 
Dublicatianr arailable 
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tering women's quarters and vice-versa These, however, are 
minor disciplinary matters and do not specificaliy pertain to 
fraternization. Army General and Administrative Instruction, 
volume 2, deals with, znter alia, "misconduct by officers" but 
does not specifically address fraternization. Fraternization 
conceivably could constitute an offense under the Army Act 
general provision, which is identical to article 134, but the of- 
fense would hare  to be strictly proven. A mixed gender rela- 
tionship between two soldiers that is kept off base and out of 
uniform would not, without further aggravation, constitute an 
offense. 

I t  I S  painfully obvious that the American military goes to 
grear lengths to regulate fraternization, relative to our allies 
and civilians. Canada is the only notable exception. having re- 
cently promulgated very unobtrusive fraternization regula- 
tions. The mosr troubling revelation from this comparison is 
the American compulsion to regulate every aspect of military 
personnel's lives. The Army, in particular, is notorious for hav- 
ing shelf after shelf of regulations. This distinction is hardly 
favorable since it is attained through unnecessarily intrusive 
regulations. Allied military organizations are effective with 
their mmimalist approach to fraternization.lSc The American 
military should get in step 

VI. The Current Fraternization Regulations of the military 

A. Military Seruice Policies 

ServicesL6. 

This section will comuare and contrast the current relula. 
tions of the United States Kavy, blarines, Army, Air Force, and 
Coast Guard. 

1. United States .Vauy polzcg -The Navy has published one 
of the broadest regulations.162 This regulation is intended to be 
specific in what has been a very nebulous area to put all hands 
on notice of what is expected of them 

6 Orher farsign mililsry i e ~ n c e s  h a i e  ciiilianlied their milifari i u ~ f i c e  ~girernr 
significantly an camparimn to  the  American rrandard See Sherman .M>iiiary iiuJiice 
nitboul.blii~low Control. 82 YILE L J 1398 (1873) 

' m  Nan) argument5 used xn !he context of anallung mdlildual ser/lce regularloni 
ma, be spplicable to  o r h e n  bul  ma? not be rewared for b r e i l W s  Iake 

'L"OP\A\12ST 5370 2 (6  Feb 1888) [mi duplicated herein due In space l i m i r a  
fmni. but perusal of rte  regularion uould be helBful IO the -eader.1 
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(a) Analysis.-The inherent ambiguity of fraternization 
shines through this bold attempt to define it. For example, 
what does the regulation's reference to "unduly familiar" 
mean?163 This vague definition brings to mind Justice Stewart 
who said he could not define pornography, "but I know it 
when I see it Does "unduly familiar" mean eating lunch 
together at the chow hall? Does it mean having a drink at an 
off-base bar or a t  an on-base all-hands Is it playing 
tennis together on a weekend? Is it addressing one another on 
a first name basis? These questions are far from rhetorical;Iee 
they are difficult and fact specific, as most cases of 
fraternization are.1e' One reason to keep fraternization policies 
ambiguous is to permit commanders greater flexibility. On a 
continuum from precise to ambiguous regulations, the 
fraternization regulations of the ZTavy and other services- 
except the Coast Guard-are the most ambiguous and allow 
commanders broad, if not unfettered, discretion and latitude. 

To compound the confusion, the regulatory provision "does 
not respect differences in rank and grade" 1s unclear.1b8 There 
are countless ways this lack of respect may be demonstrated, 
and one may safely assume that deeds constituting insubordi- 
nation would be prosecuted under article 88, UCXJ.L69 There- 
fore, this must refer to failure to maintain an appropriate dis- 
tance. Since the distances maintained between ranks vary 
dramatically between services, and within commands of an in- 
dividual service, the intent of this provision is difficult to 
fathom. Paragraph (2) significantly broadens the scope and ap. 
plication of fraternization to include relationships between of- 
ficers and between enlisted personnel, "where a senior subor- 
dinate relationship exists." This paragraph creates a subset of 
the traditional officer-enlisted fraternization domain. Section 
4b states that in a joint service working relationship, the Naval 
servicemember will be held accountable if a "senior-subordi- 

".Id  at para 3(nj 

I".>o 'all-hands' club 1s open TO all ranks One mum ask why the baig has these 

Flatten, 

Jaeobellii Y Ohm 378 C S 181 187 (1964) (Srerarf J concurnn%) 

clubs when m pollcv a%am3r I r ~ B m i i ~ l l ~ n  15 30 s ~ i l ~ r  

Fiatemuatton, 1 D A F  R E P  I D S  1 1 2 ( l S B I )  
Colonel Flatten called frsternlrclon. ' more describable than definable 
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nate relationship" exists That the regulation is silent as  to 
which party is to be punished suggests that both parties are 
responsible. 

The Kavy relies heavily upon "custom and tradition".based 
notions of fraternization,!:0 but it IS precisely these bases that 

In explaining rhe moaning of A.mcle 22\a) Articles for t h e  Goiernmenr of the \ a r y  
(1934 edaianj ~ c r i o n  5 ui \ m a i  Cowla and Baariis (19371 (the \ a i ) ' %  former court- 
martial manual) Braled 

(d) Customs and Usages of the i e r r i c e  
Circumnraocas from rime to  t ime arhe far rha gwernmenl  of irhlch there are no 
wri t ten r d e i  tn be found In ruch case3 cusmmi of rha iei i ice g o w m  Cusfomi of 
the serjice ma) be likened in their origin and daielopmenr IO the portions of the 
r o m m m  law of England ~ i m i l s r l y  errabhrhed But the  c ~ s r o m  IS not LO be confused 
u i rh  umga the  farmer has the farce of 18% the l i i f e i  1s mere15 8 fact There ma! 
be usage r l l h o u l  r u ~ r o m  but rhara C B ~  be no e u m m  unless areomparled bi us 
age Urage LO~SIPIS merely of the repermon af PCII while custom 19 created O Y L  of 
Lhmr reoetlfion 
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are most susceptible to attack during periods of rapid change 
The difficulty with a custom-based regulation providing any 
flexibility within a reasonable period of time is self-evident."' 
But when, during sociai change, does someone with the requi- 
site authority acknowledge that custom has changed? In a miii- 
tary organization steeped in tradition, resistance to change is a 
valid concern That customs change slowly might argue in 
favor of using custom as a basis for fraternization regulations 
But some areas must be responsive to the times. 

Ultimately, custom is a poor device for defining criminal of- 
f e n s e ~ . " ~  It is, at the same time, inflexible and indescribable 
After all, who provides the standard?-the admiral or the yeo- 
man?-the surface line community or the submariners?-the 
aviators or the hospital corpsmen? 

Different services are heid to radically different standards 
of grooming, etiquette, and discipline. The differences in cus- 
tom and conduct within services is yet another aspect of the 
difficulty inherent in a custom-based fraternization regulation. 
If different customs exist within a service, then there really is 
no custom a t  all. The Navy finds itself caught on the horns of a 
dilemma. It must acknowledge in paragraph 3a, that  "proper 
social interaction among officer and enlisted ranks [is en- 
couraged] . . as it enhances morale and esprit de corps." 
Yet, the next sentence offers this caveat: "At the same time, 
unduly familiar personal relationships , . , have traditionally 
been contrary to naval custom." This only serves to reignite 
the debate about what is acceptable and what constitutes f ra t -  
ernization."' The iiavy acknowledges that this "uniquely mili- 
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t a w  concept might be offensive in a civilian organization ''''6 

While servicemembers enjoy first amendment freedoms, 
these protections may be restricted based on the needs of the 
military to accomplish its mlssion."6 Military personnel actu. 
ally give up many rights.'" "By statute and regulation. 
soldiers are also prohibited from forming unlons. protestlng 
assembling against their commanders, publishing papers urg- 
ing disobedience of orders, and fraternizing with subordl- 
nates."i-s The Navy asserts ~n a conclusory manner, "In the 
context of military life, however. I t  serves a valid and neces. 
sary purpose ' ' 1 7 D  But this "valid and necessary purpose" of 
the regulation is only relevant in the context of assisting corn- 
manders in maintaining good order and disciplme.16n "First and 
foremost, the military Justice system should deter conduct 
which is prejudicial to  good order and discipiine."16' 

mom) and (41 /ex r 
1.8 OP\AVISST 5370 2 a i  para 3(c  

f"lgolrPn 
A deferentla! ltandard of reilex h o u e i e r  need not and Zhould nor, mean that 
the court must iredrl srgumenfs that  defy eOmmOn sen% When I mliirary s e n i c e  
burdens !he free exercise rlghrr of ins members ~n the name of necesin) it must 
piawde,  80 an inifid malter and at a rnmmum. a rredib 
conrerred p i ~ c l i c e  1s likely 10 Inwrfem r l l h  the yroffe 
sbaihed i m e  d v l l  canna! ~ u t u e l g h  a conmlutmnaI  right 

Id 8t 516 Jumce Brennan goes On t o  Itate in foalnale two LO the  above 

\ o  1326 6 .  Guidelines io7 Handling Dissent and Protest Acrrrlflea Among Members of 
the Armed Forcer (12 Sep 1868) m e  also Brown 5 Gllnen 144 L s 34s riesa) 
Secretark Of rhe \au) , Huff  444 U S  463 :1880), G r e w  I Spark, 124 L S 828 
( I B i 6 i  

'b 

. A  OPS*Y,NST 6370 2 LI p a n  3(C) 
egu1atlon.i and the  UCMJ h e n  different. bur relired funcrians Sar d l  q i ! a  
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(b) Ambzptties.-The Kavy's definition of fratern- 
ination182 prohibits any romantic or sexual relationship 
between officers and enlisted personnel. Even a date would be 
"inappropriate." It is ironic that  a feeble term such as 
"inappropriate" carries criminal implications. The ward 
"prohibited" would have been more "appropriate." Anything 
less than a prohibition attenuates the criminality of the 
conduct.'83 The most interesting aspect of the Navy regulation 
is the blanket prohibition on officer-enlisted fraternization, 
while there is a narrow prohibition against officer-officer and 
enlisted-enlisted fraternization when a senior-subordinate 
relationship exists. This suggests a class distinction. It also 
clouds the issue because even though "senior-subordinate" 
relationships can exist between members of different services, 
whether officer.enlisted fraternization can occur with a 
member of another service is not addressed-either internal or 
external to the chain of command. 

.\!lorher cr.ucai area of the natal  rtgL:atwn 1s :ir ?roh:o- 
ired r c . i t l m ~ n l p , '  Caragrdph Th.s aescr.prion jeglrs x ilh an 
inhcrzrx cinrradicrion "Frnrcmizarlon is p'inis3aole a? 
an o:fer.se i r d c r  rhe L C \ I J  wt.er it IS prej'idicial I J  qo>d order 
a n t  dir:.pi.ne JT j r i rps  discredit ru :he nrva: sen ice " By def- 
ir irwn rhen fra?rniza:.on docs nor tccomc ac1iorab.e with. 
OI:I r roJ f  o i  prc:udicr IO qood order ar.d discipline or d:scredlr 
IO the naia. scrvice T x s  IS :rue houe te r  of ai. acrs pcnished 
Lnder 131 Yct n w h r r e  dues The regu!ar:on slatc that 
ccrrdr. r\'?es u: :onduct are ' p c ~  sc frarcrn:zarion Even 
rhobgt ' da::ng cihab:ra-:on and wvuai mimacr  are 
:ieari? :nap?ropr.are ' does rh.3 ma& : i e r  per sc .xiionable 
fraternmr:ar? I f  :I docs rhrn n t y  nor si? son 

D.scrcd~r I O  Ihc ? e n  ire '. primarllg IS defined k y  c i v  llan 
pcrccprior. Ci\.:!ar.s nonever rare:) i f  e \er  t a t e  pereri\ed 

11 OPIAYISST 6370 2 at para 4 
Is Odder ah11 13 tho fact that the havy should use this weak language ~n an arguably 

punitive regulation See Id ~ 8 r a  6c.j It IS underatandable to use this language In 
n o n ~ ~ n i u r e  remiations such PI rhe Arm" and Air Force did In this context II m l v  

. .  
'11 In United States r Bunker 2 7  B R 386 (1843) rhe court upheld rhe mnw~t im of 



72 .MILITARY LAW REVIEW [VOI .  ias 

problems with two service personnel dating L8B Ironically, the 
prosecution of this conduct often is service-discrediting. This 
irony is reinforced each time a fraternization court-martial re- 
ceives public scrutiny m' "Pure" fraternizationlBS can never be 
service discrediting except when it involves homosexuality, 
which is not contemplated in this article. Therefore, the Savy 
must rely on prejudice to good order and discipline, which is 
also inadequate to explain prosecutions for "pure" fraterniza- 
tion 

The Navy's approach encourages counseling and administra- 
tive remedies prior to disciplinary action "If the two are 
really in love then you move them to another department If 
you still can't solve the problem, then disciplinary action 
would solve the problem But love is such a pesky problem 
that it frequently results in marriage. What then? "Fraterniza- 
tion is not excused by a subsequent marriage between the of- 
fending parties."l0' But then what is one to make of the very 
next paragraph,lBz which states, "Servicemembers who are 

s e i v l ~ e m e n  t o  engage I" jexual mfercour.ie w l h  a female This  conduct *ab not con. 
aidered serine discrediting because it 
reservation ' id at 17 Thia further illustrates that discredit m u ~ t  be 10 the p u  zr 
e)e The court went on to  i fate  chat simple formcatsan -auld not wolsie UCMJ art 
134 

t r a n s w e d  ~n the  semi-prlrac) of 8 m 

l ' ' S i s . ~ ~ c k r n ~ , ~ , l i l o n i  Juslioe, L A  TIVEE. klag IS. 1988 at Y.4 
s- The millran's regulation d r e u  ne t ion~ l  ~ I f e n l m n  laar l ea l  when a havy denflit 

srarloned 81 the Air-Ground Combat Center 28 Palms. Callfarma. was charged 
r l f h  f i~lem1zatlon by the narlne Corpa for dating LCpl Scott Pnce.  r h a m  she 
married The Marine Carps erentually d r o p w d  the charges 

uho bias 

Issf Apn1 for datmg enhsted Rererullr-lnfplllgencp Speclallsr Flrsr Class Card 
Lund 

The two had been dsrmg fur two )ears but they "mer attended any offlrlal 
Nary funcrionb rogether ~n uniform nnd *ere 001 /n the same chaln of command 
And Garas raid lam bear 'We were not aware we welo 8n embarrassment ro 
anyone ' 

Anorher e w e  inrolved a o n o - s t a ~  real admiral. John B Gates, Jr 
admlnlalralirely rernoied' f rom his nabs1 reserve command an Seuporr, R I 

S*$r TlUFE Feb 20, 1889, 8% 3 Perhaps the admlral had not yet learned the e ~ Q r O m  
a i  the m ~ a l  senice ' I f  only he had serwd a feu more yean. Perhaps he would h a w  
h o r n  berfcr Far Lhaae new to the mlllfary who may not >er h a w  or understand the 
c w r o m  II could yurenfially be \ialated uoknawmgly, a map for  the u n r a r )  

?'The author has coined the term "pure fralernnallon' Io denote. under current 
regulanans a mu~ui l l y  eonsensual nondeviate sexual relananrhip carried out in prl- 
vste and ofhare nut af unlfarm w h i r l  there ls no Issue of talnl f h m u l h  alnv cham of 
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married . . to other servicemembers must maintain the req- 
uisite respect and decorum attending the official relationship 
while either is on duty or in uniform in public." Does this mean 
that fraternization really is authorized sub rma when solem- 
nized by wedding vows, so long as it remains out of sight? This 
problem is identical to the Marine Corps' experience, and 
neither service will satisfactorily resolve the inherent conflict 
between their fraternization and marriage policies until they 
adopt a more realistic stance.IB3 

In spite of the Navy's noble effort to promulgate an under- 
standable regulation, it ultimately only has added to the confu- 
sion. In an effort to clarify the issue, senior commanders have 
from time to time sent messages to their subordinate corn. 
mander~ . '~ '  The common aspect to these naval regulations, 

became B 'mixed marriage,' 01 B marriage m the cham of command, stands a i  an 
authorized O X C O L I ~  LO the n10-a" inherent paradar Marnage always has been B 
rharn m the slde af the milltarv The dlffieultlei became amarenf 10 World War 11 
and continue I o  thia day The faflowing Passage 1IIuitrate8 h& absurd marriage m the 
military had became ~n that e m  

J HOLM. Supra now 3 at S6 
Is* kleaaage, CO~ILA\AIRP.<C, 2500102 Feb 88 subject Fraternization 

2 A neclllsr) part of this effort IS B firm i r m d  agalnsf frBtemnaflm By 
frarernlzanon I mean sexual and Other exrerslv~ly famlllar behavior between *e- 
mors and J U ~ ~ U E  10 the  chain of command that t indr ta iubverr the traditional 
senior-Jubordlnale relationship and thereby campromises the senior I position of 
leadership I t  18 mmetlmei  difficult to  ricognlze the lloe between ncaaptable social 

Furthermore. because of the lnflnlre w r l e t l  of professional and mcml retting3 
that could ~ r e ~ e n l  the opporlunlr) to  fraternlie II 18 m ~ a i a i b l e  tu set forth a 
checklilt of rules that would apply In all CBIe8 The m i w e r  m this problem of 
recognizing fraternization 16 the % m e  m e  that  works whenever d i i e n t l m  musr be 
exercleed sound judgment Our ~ e n i o i  P D O P L D  hn both officer and enhatid grades, 
r a u f i n ~ l y  demOn8frDfe lhlS q u d i t y  m all a m ~ i  of Drofesalonal life they muat do so 
here ab well and set the example on B daily bsrln 

3 F r a l ~ r n n a n ~ n  c m o m  be tolerated f a r  two f ~ n d a m e n f s l  reabmi both of 
K h x h  go nghf to the heart 01 effeeflbe leadership First when m Lnlimste or 
Owrly famlllar relanonsh~p devdopa between a 3mmr and hls/her subordinate, 
good order and disei~llne fall by the %aiaide The cham of command has been 
campramisid Second the reality. 01 ere" the appearanie of the  faioriiism that 
Inevitably i e m l f s  from undue f a m h a n t y  *ill devaalale unit morale and, m turn, 
personnel readme.is. espeelally among the junior member's peers Respect for the 
Penmr Kill disappear and hlriher effecllreneao as a leader slang with ~r 
Dermnnel readiness esoeelally among the junior member's peers Respect for the 

%/her effecllreneao as a leader slang with ~r 
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comments, and messages is the concern for conduct within the 
chain of command. Why officer-enlisted fraternization external 
to the cham of command presents a problem is simply not ad- 
dressed, except through off-hand, nebulous references to cus- 
tom This omission is the fatal flaw of this regulation, and may 
be intentional-that is, because it only applies to officeren. 
listed relatianships, the prohibition 1s clearly based on the out- 
moded social and class-based distinction. 

Fraternization is a touchy subject, and everyone knows it.1sb 
Thus, each serwce drafted its fraternization regulation meticu- 
lously-perhaps with greater care than other punitive policies. 
In rhe latest Savy regulation on the subject of fraternization, 
the term "custom" does not appear. This deletion, with the use 
of the term "tradition" in its stead seems particularly ill-ad- 
vised in light of the mandates of article 134, UCMJ lBn The 
inrent of the regulation, however, I S  to clanfy its applicability 
Prior to the publication of the regulation, input was requested 
and received from all areas of the Kavy Le' The final draft for 
the 1088 United States Savy Regulations was significantly dif. 
ferent from the The actual regulations replaced the 
word "prohibited" with "inappropriate"-a strange decision 

b 
2 This p o l i c ~  applies to  all regular and reierie  ~ e i s o n n e l  (ernpnaslr added: 

bring dlicredll LO rhe naval i e r u c e  

Id n r 3  
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indeed for a punitive regulation. But the negotiations and 
study of the wording continued.lgg Clear guidance on this as- 
pect of the offense is critical because the actual article 134 
offense of fraternization does not Specifically contemplate any 
fraternization other than officer-enlisted. Is this new law, or 
perhaps new custom?zoo In another memo to the Chief of Naval 
Operations, the Judge Advocate General of the Xavy weighed 
in 2@1 The footnoted recommendation from Code 2OzoZ within 
Navy JAG correctly points out a critical problem with the 
draft.i03 Specifically, the author notes that the article 1s "likely 

*03Sav? JAG Memorandum 226,88, 24 Oet 1B80, subject u s  saay Regulanons 
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to be construed as containing both a policy statement (officer- 
enlisted personal relationships are inappropriate) and a puni. 
tive regulation (prejudicial and discrediting relationships are 
prohibited). This distinction is crucial-while violation of a 
punitive regulation IS an offense under the UCMJ. violation of 
mere policy is not ' 1 2 1 4  A different memo was submitted by 
Code 20 about two weeks later.205 pointing out other problems. 
This was not the end of the issue The Judge Advocate General 
of the Savy sent yet another memo to the Chief of Kavai Oper- 
ations 

2. l'nited States .Marine Corps Policy.-The 41anne Corps, as 
a part of the naval Service, and within the Department of the 
Xavy, is subject to United States Xavy regulations. 

Rnaiiy, the regulation was approved 

2 0 8 N ~ r y  ilemorandurn for CSO 5081 oxel Sep 133 ll400,O 5 July 1880, subjerr 
L S Saiy  Regulanons This memorandum objected t o  referencing BI: 134 as recorn. 
mended b) the Director af rhe Sala l  lnveitlgarlie Service Memorandum for the Rae 
ord 6800 at 4 (23 Ocr 19908 BS h e w  legally objectionable an6 unneceitar? The 
K*v) JAG made this objection because of h u  concern rhal ilolarionr of ragulationi 
generally ale  charged under art  02 Instead of art 134 Addiflonalli \ a \ y  JAG 
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(a) Analysis.-The Marine Corps regulation stands in 
sharp contrast to those of the other services by virtue of its 
brevity and age.20' Not surprisingly to many, the Marine Corps 
has the strictest policy on fraternization. Indeed, officer. 
enlisted relationships may well be strict liability affairs. Yet, 
given the rather vagueza8 language of its policy, it is ironic that 
the Marine Corps has developed the strictest rules. An 
examination of its scant regulation reveals a title that  covers 
only relationships between officers and enlisted Marines. That 
is virtually the only specific guidance in the regulation. The 
remainder is so nebulous that the drafters must have desired it 
to be that way. The next sentence covers "duty relationships" 
and "social and business contacts" that encompass the full 
spectrum of human interaction. The regulation easily could 
read "all contacts" because that would not change its meaning. 
Sext ,  by mentioning "Marines of different grades," one 
reasonably could argue that the regulation contemplates 
relationships between officers and between enlisted Marines A 
subsequent reference to "Marines of senior grade and those of 
lesser grade" makes this meaning more likely, but the title of 
the regulation casts too much doubt on that. Interestingly, no 
reference is made to "custom of the service''son specifically, 
even though that is the clear thrust of the language that refers 
to "traditional standards of good order and discipline and the 
mutual respect that  has always existed between Marines of 
senior grade and those of lesser grade." The last sentence, 
then, provides all the guidance the Marine Corps has to offer. 
"Situations that invite or give the appearance of familiarity or 

UC \lsnual para 1100 I ( 1 9 8 0 )  The N~arme C o r m  pollcy on frarernlzatlon has 
nal been rewsed m over a decade 

jot The Marlne Carps regularion eonllsrenfly has ulfharoad conrfltufmnal uold for 
vauueness challengen While COYVLI have nal addressed whether Msrlne officers ma) 
dale lnllifed aamen of other aenlee8,  the murli have slated that officers of the " a w l  
iervlce am on notice that r r o n g f u l  fraternliarion wlfh enlisted personnel on terns of 
mlllfary equallty 18 prolcnbed by CCDU arts I33 and 134 Sea grnaraliy Lnlled 
States,  Tan Sreenwik. 21 41 J 785 (S  M C M R 1 8 8 3  United Srarei Y Tedder, 18 
3% S 777 (I \IC hl R 19841 I)#ILL<oI manled, 18 kl J I L K  (C M A 19841, L'nlfed States 
Y Smith I 8  %l S 786 IN \ I C  I1 R 1881), see oh0 Knifed Sfares b Baker In 81 4043 
0 D1 C M a 30 hug 1885) In Boksr, rhe eaurf recognized fhar Marine Corpa officers 
In PLRICYIaI, are on not ice that f h e u  ~ e l a f m n ~  nl th  enlllred ~ersonnel must be eonns- 
tent r l t h  good order and dnclplme Arguably, haaever. that language apparently 
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undue informality among Marines of different grades will be 
avoided or, if found to exist corrected 

( b j  Ambiguities.-The flexible language-subject to 
different, yet plausible interpretations-allows commanders 
extreme flexibility in dealing with fraternization. The absence 
of strong language such as "prohibited" or "violate'' leaves 
one guessing about the punitive nature of the regulation. The 
absence of references to personnel of other services, including 
Xavy personnel, is also noteworthy By definition, this 
regulation specifically applies only to Marines, yet m practice 
it is generally understood to cover relations with other 
services This is unJustifiabie If Marines are not permitted 
to fraternize with members of other services, the regulation 
should so state This incredible ambiguity has exasperated 
commanders.212 They are understandably uncomfortable with 
the wide latitude they have in this undefined area and do not 
feel they stand on firm ground when attempting to interpret 
the regulation to the detriment of their Marines. Junior Marine 
officers looking for guidance will not find it In the regulation, 
nor in any other Marine Corps publication Rather. they must 
depend on whatever their peers and commanders tell them. 
This is particularly unsettling because the Marine Corps 
frequently prosecutes fraternization cases. The Marine Corps 
obligation to foilow the Xavy Regulations confuses matters 
even 
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From a lzteral interpretation of the policy, the Marine Corps 
could prosecute a staff sergeant for dating a gunnery sergeant, 
yet it could not prosecute a first lieutenant for dating an Army 
sergeant. At what rank differential does dating become prohib- 
ited between officers and between enlisted Marines? Can the 
Marine Corps prosecute interservice fraternization? 

OfficePenlisted marriages provide a particulariy thorny 
problem. At one point, the Commandant of the Marine Corps 
considered sending out a White Letter2" on that topic His 
staff judge advocate, in a memorandum, echoed many concerns 
that simmer beneath the surface of the Where are 
Marines to look for definitive guidance on the boundaries of 
acceptable conduct? Even the case law abounds with ambigu- 

The regulation is the last place to look, unfortunately, 
because even though regulations usually settle arguments, this 
policy creates many more issues than it settles. The ultimate 
arbiter of a fraternization case in the Marine Corps is the high- 
est level commanding officer aware of it. Because the regula- 
tion gives him or her very little guidance, the commander is 
free to superimpose his or her own notions of morality into the 
equation, and subject subordinates to that standard. Accord- 
ingly, the commanding officer's views often become more im- 
portant than Marine Corps' policy. This is the danger, from 
both an institutional and individual standpoint, of overly flexi- 

kluch (0 our i ~ r p m e .  article 1166 L S >au) Regulalianr 1000, prohlbar offleer. 
officer and enlisted-enliafed fraf~inlrafion (deflned BQ 'personal relatlanshlpi 

s h l c h  &re unduly familiar and do om respecr differences In rank and 
grade' 1 only when B direct ienlar-subordinate relaflanshlp exil ls  Thus, locsl 01. 

d e n  and SOPS proscribing officer-officer or enlisted-enliared fraternization are 
Ihkelg lal ld now onh u l t h  reapem t o  slfuanana ~n r h ~ h  B cham of command 
relafionbhip e x m 8  Though artlck 1166 ma) satisfy the Savy I[ ~ p ~ e a r r  to h a \ e  
been promulgated i i f h o u l  regard Io Marine Corps custom and IIBdltmnB Ue wlll 
seek ~n amendmenl Stag tuned lor developmemi 

Rea Ipsa Lawifur, 3-90 I July 1880, at 27 

The> &re lent our permdlcally t o  address llsueb that are of general concern Io all 
M a r l n a ~  

*Ir Consldernnon should be glien to resahmg the% 1 ~ 1 9 ~ s  belore lasulng a White 
Letter While the Droaosed slrernative U-hite Letter atremmi to  finease these 13. 

A white lelfer 15 B memorandum slgned b) the Commandant of the Manne C a r p  

Marine Corps Letter far Deputy Chief af Staff far Manpower, JA DPBiMER CWM 16 
May 1883 s u b j e ~ i  White Letter 

See L'nired Srsres I Van Steeowyk 21 \I J 786 (S  hl C hl R 1885) C a reasonably 
prudent offlcer 13 on n n r l ~ e  to  approach offirer-enhitad relsfionships r i r h  C Y W ~ ~ O U  

j u d m a t ' j  (amphasir added) 
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ble regulations."' One might legitimately point out. In response 
to this argument, that there is really no problem with a com- 
mander imposing his or her own notions of morality on an of- 
fense. The UChlJ is full of that type of discretion, and exercis- 
ing that discretion is what commanders are expected to do 
While this sounds iike valid reasoning, it is fallacious. Consider 
a commander confronted with a lance corporal who was disre- 
spectful to a sergeant Assuming that the disrespect was not 
outrageous, the commander might decide that nonjudicial pun- 
ishment was appropriate, and impose a forfeiture of pay and 
restriction Ten commanders confronted with this offense 
aould all respond in this range of punishment. This is not so 
with fraternization. For example, if a Marine lieutenant had a 
"one night stand" with an enlisted woman not in his chain of 
command. the same ten commanders would produce a far 
greater range of punishments. One commander probably would 
recommend a general court-martial while another could recom- 
mend no action at aii. 

It IS worth considering this same issue regarding other arti- 
cle 134 offenses Upon studying the fraternization specifica. 

/or L Clanr Policy, 1 Q;, I i s E i  Dec I S  1863 at 26 This article dincuraei recent \auy 
and Marme Corps frararnliarion case9 and 81% hlghllghri t h e  ~ s m e  of officer-enlisted 
marrianir l 'nfo:runareli uhe:her a Marine 01 %ailor u.111 l e t  %%,a/ w f h  such P mar-  
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tion, a s tandard is nowhere to be found. Since "custom" arises 
as an issue in proving an element of the offense, one is re- 
quired to go beyond article 134 to ascertain its true meaning. 
Because the regulation is vague, however, no other source can 
be used to define this standard. All this ambiguity of necessity 
lodges great discretion in the commander who must ultimately 
enforce the policy. But the iaw does not favor total standard. 
less discretion based solely on personal Even federal 
judges have been given rather restrictive guidelines 220 Guide- 
lines are necessary to provide due process to the policy. When 
neither commanders nor Marines are sure of the policy, a void 
for vaguenessz2' issue naturally arises. A Marine Corps-wide 
policy applied differently at each command is unsatisfactory 
Instead, it actually becomes policy by name only. But the 

(el That the accuaed knew of the reilrlefmn and the limlfii thereof, 
(d) That the accused went beyond the l l m l l ~  of the r ~ ~ t r l c f l m  before being re- 
leared therefrom by proper authority 

YCM 1884 Parr I\, para LO2 Thll purely mlllfary offense 13 capable af preclde 
definirlon, and that precisian h s i  been artsinad 

St7aggliW 
(I1 That the accused whlle i e c a m ~ a n y m g  the aecuiiedr organization on a march, 
m a n e ~ v e r ~ ,  01 similar exercae. Itraggled, 
(21 That the Straggling was r rangfu l  

Wmnng u n a l h o r u r d  rnawnia, dscoralion, badge, rlbbon, deb%ro, 01 Iapd but- 
*on 
(1) That the accused wore a c e ~ l a ! n  lnslgms, decoration, badge, ribban deiice, or 
lapel buffon upon the aecuaedr udfarm or e l ~ i l l a n  elafhlng 
( 2 )  That rhe accused was not authorized t o  wear the item, 
(3) That the Ueanng was urongful 

MCM 1884, Part IV para 107 

41CM 1884. Pait I V ,  para 113 The above two ~ r f l t l e s  provide mother  vwld c ~ n f r a i r ,  
~n their speelflcay, to  the glarmg amblgully of tho frarernlzarlan ~ r t l c l e  

WLfhom standards a cammander has eomplere discretion This 18 *hat gives cis8 

.. . ._._.. . ., 
j ' l  I s  Lnlled Stares Senreneing Commibslon. Ouidiznes .Manual, Introduction. i t  3 

(18S81 Cangresa sought reasonable unlformlfy I n  sentenem$ by narrowlng the wlde 
dlspanly In sentences immsed for blmllar crlmmal offenael commlrred by dliferent 
afPenderi 

The void-far-vagueness issue has no1 had full expaaure m the llghr af day The 
mum h s w  not eonddered auch a challenge when the nature a i  the fraternriation was 
mild If they conader a case of Inreiservlee f m w i n l z ~ t b n .  the regulanon likely vlll 
nor hold UP to  a vagueners challenge posed by B sharp defense counsel The author 1s 
aware that technlcallg, the faela of B case are not i ~ l e v a n t  to the vagueness or spec>. 
f i c s s  of a regulallon Konefhelesr, the tendency far bad facti to make b%d law IS very 
l ed  
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Marine Corps leadership is quite satisfied with the policy as  it 
is, preferring to rely on the judgment of Its commanders to 
deal equitably with this problem The options available to a 
commander Include. (1) official or unoffmal counseling; (2) fit- 
ness report comments and appropriate markings; (3) nowudl- 
ciai punishment; (4) court-martial a t  an appropriate level; ( 6 )  
recommend commencing administrative separation pracess- 
ing;2Z3 (6) recommend delay of an officer's promotion:22i ( 7 )  
recommend removing a regular officer's name from a selection 

(8) recommend removing a reserve officer's name from 
a selection and (9) recommend approval of the officer's 
request for resignation.227 

All services have essentially the same options, with differ- 
ences being more procedural than substantive. The Army lists 
several creative additional options (1) Relief from command, 
(2) Revocation of security clearance; (3) Requiring unmarried 
soldiers to move back to post; and (4) Reduction for ineffi. 
ciency. 

The alternate method of prosecution is by charging a viola- 
tion of a lawful general regulation under article 92 Marine 
Corps practice recommends a safer approach-having the of- 
fending Marine's commanding officer order the Marine to re- 
frain from fraternizing, and upon noncompliance, prosecuting 
the conduct as an article 90 This also has the ben- 
efit of providing clear notice In its fraternization guidance- 
understandably necessary because of ambiguous regulatory 
policy-the Corps piaces a heavy emphasis on senior-subordi. 



19921 FRATERNIZATION 83 

nate relationships and maintenance of good order and disci- 
pline within the The Marine Corps teaches that it is 
erroneous to identify fraternization as an exclusively male-fe- 
male problem, even though that is the type which almost ex- 
clusively goes to courts-martial. Phrases such as the following 
abound: "Fraternization is a term used to describe one type of 
improper personal relationship that is harmful to military or- 
ganizations if allowed to c o n t i n ~ e . ' ' ~ ~ ~  Ensuing discussions 
state that fraternization is bad, but fail to explain why-espe- 
cially when it occurs outside of the chain of command.231 The 
emphasis on the unit is clear. To "disrupt good order and disci- 
pline, undermine unit morale, and destroy successful working 
relationships among Marines,"232 one would expect that frater- 
nization contemplated must occur within the unit. After ail, 
there is no readily apparent deleterious effect if it occurs out- 
side those confines. To the extent that  there may be such an 
effect, it is de minimis. The remainder of the Marine Corps 
regulation, quoting Major General Lejeune, purports to shed 
further light on the issue. While these words are motivating 
and legendary, they provide no real guidance on the issue of 
fraternization The term fraternization is not mentioned since 
it was not a problem at that rime-particularly the maie-fe- 
male variety. These words have no relevance to the issue; they 
are mere surplusage from the viewpoint of legal analysis 

The Marine Corps relies heavily on continuous mandatory 
leadership training,233 but allows training frequency to be de- 
termined by individual  commander^.^^' Since fraternization ap- 

Id at 6 
'@*id at 2 
*%Marine Corps Order 6380 20, LeadershlD Tralnlng and Edumflon, 12 June 1888 
23'1d. sf 7 
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pears at number thirteen on a list of twentygB5 suggested topics 
for leadership training, it is safe to assume that It is not a 
frequently discussed Thus, the Marine Corps' reliance 
on leadership training to explain its amorphous standard 1s 
misplaced. Furthermore, due to the limited official guidance 
a ~ a i l a b l e , ~ ~ '  it is conceivable that Marines in one command 
could reach an entirely different conclusion regarding the lim- 
its of permissible conduct than Marines in another unit. While 
Marines hear of fraternization cases in hushed whispers, most 
Marines know that it is commonplace. The Marine Corps tracks 
all officer misconduct cases, to include f r a t e r n i z a t ~ o n , ~ ~ ~  re- 
vealing that it 1s alive and well Given the rugged competition 
for promotion, each number represents a career in ruins Kot 
included in the numbers are those cases that resulted in no 

How many officer careers were destroyed by 
forced resignation or were cut short due to a comment on a 
fitness report? In addition, there are the countless undiscov- 
ered fraternization cases not covered by these statistics 240 

In considering a case for disposition under the UCMJ, the 
Marine Corps makes no distinction between a fraternization 
case and another offense, and it specifically leaves broad dis- 
cretion to the commander concerned.24' Most relationships 

'"Id at enclosure I I i  Sample Leaderrhip Trainme Plan 
rhe author's experience I! raral? has bean a tope of leadarihrp  lasses ni 

remmars 
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evaluated as harmful are viewed as such because of their im- 
pacts upon command structures. This presupposes some on- 
base, in-uniform contact between the Marines c ~ n c e r n e d . ~ ' ~  An 
off-base, consensual nonuniformed meeting by single Marines 
of opposite sex, not in each other's chain of command, seems to 
have minimal d any impact on the command. More specifically, 
It hardly runs afoul of any of the evaluative guidelines.z43 The 
official position represents that the current policy needs no 
further c l a r i f i c a t ~ o n . ~ ~ ~  But additional guidance ts neces- 

x d m g  ramoiei any q ~ e i f l o n  regardm5 the member's inouledpe a i  i i r v l ~ e  le. 
quiremenrs ~n f h l l  a ~ e a  

d Attempt3 Io  C D ~ C B O !  Iha tmpraper conduct. Furrive acts demOnSriale rhe mem- 
ber.9 a w a ~ ~ n e s s  of rhe ~roogfulneia af the randuer and Indicates the raking of B 
coiculoled nr* 

e Tha made diyerenlia! Greater dllfarmeoi m grade enhanee Lhe pmslblllty 
fhar a Marine Corps custom IS \ d a t e d  bi rho aiiociatian, and, 

. .  . " 
relarlanrhlp under clrcumstanee~ where the junior feels compelled to  respond fn- 
vorably 

herself Lnro the marrlagas a i  junior Yarlnes 
Memorandum, Judge Advocate Dlillion. Research and Polk) Branch. Headquarters, 
U S  Marine Corps, 14 Oef 1886, iuhjecf Fratemiiaflan 

These I V O I Y B I I ~  guideline3 enunciate the lognal  pmeeis of analyaia P commander 
or staff judge advocate r o u l d  "le m determining appropnare diiparlrlan 

‘'*Sic gmmally Lmted StaTes I Iloulrak. 24 M J 316 LC M A ,981) Cnlted Starer 
b Tedtier, 24 kl J I76 LC M A 1987) (both cases L~VOIW blatant frafirnlzsfi~n on 
base 10 uniform) 

2 * 9  T h a  type of conduct ~vre ly  would be avlhorlred In the Army or  Coast Guard In 
Moullok. the enum noted that rhe accuiedi blsianf fraternization ~efl%inly nauld 
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saryZ4j-through the poiicy's inherent vagueness and poten- 
tially unlimited scope. a Marine is "chilled" in his or her range 
of association through a fear that someone could perceive the 
conduct as violative of the regulation.246 To be safe in the 
Marine Corps, it is wise to either get married and remain faxh- 
ful, remain celibate, or date only civilians without military 
connections. 

3. Cniced States Army Policy.-The Army policy on fraterni- 
zation IS not as  sweepingly broad as  the Navy or Marine Corps 
policy. The Army regularion artempts, in a human and sincere 
way, to come to grips with fraternization, and to publish un- 
derstandable and recognizable boundaries of acceptable con- 

. .  
eases. to  court-martial for those mast egregioui 

life problems 
1mz8fion IS %ell known e f f e c o i e  and fair 

ilemoraodua Headquarters C S Marlne Carps 6000 m e r  W P - 5 5  16 10, lB9@ 
i u b p c r  Department of Defense Polnr) on Rilatlonshlpi Berreen Service Member3 a i  
Different Grader 01 Ranks (emphasis added1 



19921 FRATERNIZATION 87 

duct, Rather than use the stronger language of a specific prohi- 
bition in the poiicy, the Army chose to use substantially 
weaker language, indicating that "such relationships wili be 
avoided."z47 Paragraph 4-14(a) indicates that relationships be. 
tween soldiers of different ranks are authorized unless they 
have one of the three enumerated effects listed in that para- 
graph. Commanders are to counsel soldiers involved in these 
relationships only if the relationships fit one or more of the 
three effects. The first effect-"actual or perceived partiality 
or unfairness"-practicaiiy requires a chain of command or 
supervisory relationship because without it, a senior can do 
little to cause actual partiality unless he or she holds an ex- 
tremely high rank or billet. Since most fraternization occurs at 
the company grade levei,248 this article does not contemplate 
fraternization perpetrated by colonels, generals, and admi- 
r a l ~ . ~ ' ~  Additionally, even though perceived par t ia l i ty  is a 
much easier criteria to meet, it is still tough to discern it out- 
side the chain of command. For example, is there perceived 
partiality when a female enlisted soldier is dating an Army 
captain who works a t  another instaliation, but who happens to 
be best friends with her commanding officer? If so, it appears 
too attenuated to establish anything resembling legal suffi- 
ciency. If the female soldier flaunts the reiationship, however, 
it might constitute actual or perceived impropriety. 

The second criteria in paragraph (a) "involves the improper 
use of rank or position for personal gain." This conduct wouid 
constitute aggravated fraternization because It hints at lack of 
consent due to leverage or mild extortion exerted by the se- 
nior This form of fraternization wouid best be dealt with 
under another criminal Even so, this type of fraterni- 
zation most iikeiy wouid occur within the chain of command 
because no one really couid exert such influence without pos- 
sessing an extremely high rank. The only scenario in which 
this couid arise would be when a finance or leave clerk 

"d' This lack a l  language clearly mdleatlng that the eonduet 1% iircumierlbed meam 
Lhai t h e  regulacion is nanpunltl\e 

Army ~ f a f i i f l e i  B T ~  mlnlmsl and da not provide ranks of offenders 
*".<lthough lare,  1r doer m e w  Higher rsnklog offleers-that LO. ~ d o n e l s  admirals 

and genora,s--are "rually alder. and more mature n e l e  tralfs check the reckless 
abandon of youth and lower rank High ranking alflcerr also reeel$e P good deal of 
Dublicit) when exposed Ste h ~ v I  TIMES, Beb 20 1989, at 3 SO# ais0 A F TlUES Nov 
I 8  1880, ~t 4 in which an Air Force Lieutenant Genersl recently UBJ farced 10 refire 
because of m a m r o ~ r l a f e  conduct with members of the O B D O S ~ ~ ~  sex ' Anorher leaion 
far rho r ~ r i r g  of such case3 ma) i m p l y  be the  small number a i  officers 10 grades 0-6 
and a b o i e ,  and the degree Of ~ i ~ l e ~ l m n  afforded by high rank 

'v Thls hkelv rouid constitute a standards of conduct woLarmn or bexual haram- 
merit 
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threatened adverse action to a soldier's account unless he or 
she agreed to sexual relations, but this looks like extortlon- 
and not fraternization. 

The last criteria is that the relationship must "create an ac- 
tual or clearly predictable adverse impact on discipline, au- 
thority, or morale." To meet this standard, the relationship 
again would probably have to be in the chain of command. An 
exception would occur when two fraternizing soldiers-per- 
haps a lieutenant and a corporal-were foolish enough to hold 
hands, kiss, or embrace on base and in uniform. Even though 
they may work on separate coasts, such conduct would meet 
this standard 

Romantic relationships between soldiers of different rank- 
to include officer-enlisted relationships-are authorized out- 
side the chain of command, so long as  they remain off-base and 
out of uniform 2 b 1  In addition, fraternization can encompass of- 
ficer-officer relationships.zs2 

If the regulation stopped there, it actually would have stated 
a clear policy, allowing soldiers considerable latitude in their 
relationships. Lnfortunarely, the remainder of the regulation, 
w,hich purports to expound upon the basic rules, serves only to 
render perplexing what was reasonably understandable The 
next subparagraph immediately confuses the issue. It gives 
unit commanders wide discretion to set the "leadership cii- 
mate" of the unit and, therefore, "set the tone for social and 
duty relationships within the command." A unit commander, 
therefore, could adopt either a permissive or a restrictive view 
on fraternization. The question this paragraph raises, how- 
ever, is why one commander can have a wholly different poi- 
icy on fraternization than another. Since they apparently can, 
then what is the Army custom? If there is no consistent cus- 
tom, the regulation itself is flawed and in peril 253 Paragraphs 
(c) and (d) are similar to the Marine Corps' inclusion of Major 



lSBZ] FRATERNIZATI0.V 88 

General Lejeune's comments-they provide valid commentary 
on leadership and command of a unit, but give no substantive 
guidance on fraternization and, as such, constitute surplusage 
At paragraph (e), good Judgment is stressed as vital. This is 
especially so in light of the following three sentences, which 
are impossibly contradictory in the context of the entire regu- 
lation. 

Since the Army policy fails to define fraternization, and spe- 
cifically avoids the term for the most part, references to "as- 
sociations" become oblique because one cannot know whether 
appropriate or prohibited associations are being addressed 

An association between an officer and an enlisted soldier 
might not be considered fraternization yet stili be inappro. 
priate. Similarly, certain relationships between enlisted 
soldiers, or between officers, may be inappropriate. Just 
because a certain relationship does not break the iaw, does 
not mean it IS acceptable or appropriate. 

This paragraph of the regulation suffers from internal contra- 
diction-that is, if certain conduct does not constitute fraterni- 
zation, then why would it still be inappropriate? That para- 
graph also is inconsistent with the remainder of the policy, 
which attempts to do soldiers the service of providing a 
"bright-line" rule. Because this paragraph injects doubt about 
relationships that  "are not fraternization" it does a great dis- 
service to the ultimate goal of clarity. If nothing else, this al- 
lows a commander to perceive and punish fraternization when 
it does not exist by marking a soldier down on his officer effi- 
ciency reportz"-sornething that often is as devastating to a 
career as a court-martial.z66 If conduct is "inappropriate" yet 
not unlawful, how fa r  can a commander go in terms of taking 
adverse action against the offender? This question is left unan- 
swered. Thus, how can the soldier ever know exactly what 
conduct is "inappropriate"? 

In addition, subparagraph e(2) continues to  muddy the wa- 
ters: "The policy applies to all relationships between soldiers 
of different rank. Any social or duty relationship may result in 
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an impropriety. When soldiers date or marry other soldiers J U -  

nior In rank, the potential for problems increases." Lnfortu- 
nately, the term "increases" is vague-the point at which a 
problem "increases" to the level of criminality is not defined. 
Accordingly, when is a soldier who dates a junior soldier in 
trouble? The bounds of this regulation must be more specific. 
The parameters of "acceptable conduct"zs6 must be described. 
This regulation exhibits a tremendous amount of equivocation 
in critical areas Is "pure" fraternization wrong? Is the Army 
ultimately admitting that it must accommodate fraternization 
in some forms? The essential admission is that I t  must accom- 
modate the results of undetected fraternization, which may be 
defined in the marriage context as most aspects of the reiation- 
ship prior to the marriage In addition, the Army surely must 
accommodate pregnancy out of wedlock. Obviously these deci. 
sions were made more for reasons of political expediency than 
out of concerns for military efficiency 

In the final analysis marriage IS the great non sepuitur of 
the fraternization regulations ?j7 This points out the greater 
problem of what to do with these "mixed" marriages. The r e g  
ulations themselves are not at fauit because they merely re- 
flect a policy decision. Even assuming, arwendo, that fraterni- 
zation preceded the marriage, the Army and ail the services 
recognize that their abilities to interfere are extremely limited. 
Marriage-the ultimate "association"-is simply an issue-or 
institution-that the services do not want to "take on" in what 
would be a iosing battle 2 5 B  The logical conclusion is that the 
policy leads to significant compromises-and this IS but one of 
them. While marriage is inconsistent with fraternization as a 
conceptual matter, the military must accommodate it any- 
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way.260 Sub silentio, if soldiers keep relationships clandestine 
and then marry, they have achieved the equivaient of a grant 
of irnmunitv. while the same fraternization destrovs the ca- 
reers of many fine 
this juxtaposition. 

officers It is difficult ta find fairness in 

Both the Army and the Marine Corps have fallen into the 
same trap. Both have stated their true policies in one or two 
paragraphs. Yet, apparently feeling uneasy about simply let- 
ting their policies stand by themselves, both felt the urge to 
expand upon them. 

The Army acknowledges that relationships in many contexts 
(trainer-trainee)260 are "fraught with the possibility of actual 
or perceived favoritism, and are, therefore, potentially de- 
structive of discipline, authority, morale, and soldier welfare " 
Why has the Army gone to great lengths to point out the obvi- 
ous problems with such relationships, but, on the other hand, 
has used such weak language? The following language in the 
same paragraph repeats the error: "Also discouraged are rela- 
tionships between senior and subordinate members of the same 
unit or between soldiers closely linked in the chain of com- 
mand or supervision ' I  Once again, flimsy language is used re- 
garding what appeared to be prohibited conduct under 
paragraphs a(1) and (3). These very relationships referred to 
as "discouraged" are "prohibited" in paragraph 4.15.28' 
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By continuing to wade through this tangled web of contra- 
dictory guidance, subparagraph e(6) contains significant provi- 
sions distinguishing the Army's policy as far more flexible, 
permissive, and realistic than either the Navy's or Marine 
Corps' policy The first sentence defines situations in which 
there is "the strongest justification for exercising restraint on 
social, commercial, or duty relationships As described it en- 
compasses perhaps a bit more than envisioned by direct cham 
of command relationships, yet it is sufficiently restrictive and 
specific so as to provide solid guidance to all soldiers-that is, 
"where the senior has authority over the lower ranking soldier 
or has the capability to influence action, assignments, or other 
benefits or  privileges." This brilliantly captures the real con- 
cern of fraternizarion outside the chain of command Indeed, 
one can envision a senior 6CO who worked in a personnel sec- 
tion who "offers" to get a female soldier transferred to a less 
onerous duty on the same installation with the implied obliga- 
tion of sexual reciprocity. In this hypothetical, though, this is 
not consensual fraternization because there I S  undue influence 
a t  work. To improve upon this provision. the Army could add 
after "or has the capability," the words. "or attempts." Even 
an unsuccessful endeavor at interference with the command 
then could be punished 

When such a relationship does not exist, however, "social 
relationships are not inherently improper and normally need 
not be regulated." This means that a sergeant major may 
freely date a private in the Army. so long as there is no chain 
of command relationship; no ability to  influence actions, as- 
signments, benefits, or privileges, and no visible conduct of the 
relanonship on base or in uniform The last criteria 1s Impor. 
tant because of the Army's insertion of the following caveat 
into that subparagraph: "Soldiers must be aware, however, 
that even these relationships can lead to perceptions of favor- 
itism and exploitation under certain circumstances." Indeed. a 
relationship between a sergeant mqor  and a private would fit 
that description ms 
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Subparagraph e(7) is surplusage, urging commanders to "ex- 
ercise their best leadership." Subparagraph e(8), however pro- 
vides more substance. It specifically places the onus on com- 
m a n d e r ~ ~ ~ ~  to define what relationships are improper and 
urges counseling as the initial corrective action. 

A close unofficial relationship between soldiers of differ- 
ent rank normally should not result in an uw'avorable 
evaluation or efficiency report, relief from command or 
other significant adverse action unless it clearly consti- 
tutes a relationship that violates this policy. (emphasis 
added). 

This passage is substantial ammunition for defense counsel. It 
provides the basis for an appeai from an adverse administra- 
tive action. Additionally, what clearly constitutes a relation- 
ship that violates this poiicy? Defense counsel should argue 
that  any relationship outside of the chain of command is 
authorized Subsequently, the emphasis is renewed on allowing 
the soldier to terminate the improper relationship prior to tak- 
ing "significant" action against him. Subparagraph e(9) states 
that  when an unauthorized relationship exists, the Army will 
act to terminate it Paragraph 4-16 "prohibits" trainee and sol- 
dier relationships.2B4 The issue is confused by prior mention of 
these relationships in subparagraph e ( 5 ) ,  which does not 
clearly prohibit these relationships. but merely restricts and 
discourages them. That apparent contradiction is unsatisfac- 
tory, and either one or the other should be deleted. Paragraph 
4-16 is titled "Fraternization"-only the second time this word 
has appeared thus far  261 Apparently, because section 4-16 
"prohibits" relationships between officers and enlisted 
soldiers, when officers date officers and enlisted personnel 
date enlisted personnel, those are "relationships between 
soldiers of different rank." This definition is closely related to 

VIS 'fratemuation and the Enil3ld Soldtar S o m  ConridarationsJor the D&enee, 
T u i  4nMi LAKIEB. Oct 1085, 81 27 
**jEIen though the  .Armk'b p o k y  13 liignlficanriy male liberal than the Pavy's or 

I w d e l y  recognliid b) commanders and the C O Y ~ I  that ' iexusl 
permra and mbardlnafea ere feral la dliielplme ulfhln an? organ> 

iatmn United Sfmiei v \IcFarhn 19 kl J 780 702 c.4 C M R 1985) 
'siThla wIII usvally be applied to  instructor-student sifuarran~, ab *ell Thwe c%aei 

generally wll charge KCMJ e n  92 In the alteroarire far eannngencks of proof Sar 
United Srsrei \ McKmnie, 29 D1 J 823 (A C P R LOSO) (staff sergeant instruefor 10- 
Vned three female Studems Io hls sparlrnenl where they consumed liquor They plabed 
I fnp poker, and he fondled one whlk 3he rhoupred) see oQo Unlred Smrea , May- 

ed in par1 4-l4(e) In the onl l  specific reference to  
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the ?4anual's'6b definition of fraternization, but it is unnecessa- 
rily restrictive, and revives issues of social distinctions. Treat- 
ing fraternization so briefly is inexcusable. "Relationships" are 
prohibited between officers and enlisted soldiers. The defini- 
tion, however, does not clarify whether this is a blanket prohi- 
bition or whether it applies only within the chain of command. 
?;or does It clarify what a relationship is This gives a com- 
mander the power to read it as  broadly as  going fishing to- 
gether, or to  construe it narrowly by restricting It to only sex. 
uai activity. To dismiss It by noting that it is "prohibited by 
the customs of the service." does a disservice to anyone at. 
tempting to search for guidance 

The regulation ultimately fails to achieve its purpose. It is 
screiy lacking in definitive specifics and concrete analysis. The 
Army 1s nor completely ai  fault. however. for it is forced to 
rely on the Manual as  promulgated by the President. Accord- 
mgly, the Army. and all the serwces, are forced to rely on 
custombased notions of fraternization, even if they actually 
do not exist 

4. United States Air Force Policy.-The Air Force. recently 
battered by court decisions regarding its fraternization poi- 
icy,267 was painfully aware of the inadequacy of its regulations 
in this area.288 Thus, rhe Air Force created a significantly more 
restrictive policy. In the prior regulacion,2E8 social and personal 

2-'KC\lJ a n  1 3 1  
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relationships between Air Force members were "normally mat- 
ters of individual The only exception to this gen- 
eral rule was when the relationship impacted adversely upon 
"duty performance, discipline, and m ~ r a l e . " ~ "  Because the 
new regulation significantly tightens up this policy, one must 
assume that the custom of the Air Force has changed signifi. 
cantiy in the past seven years. 

a. Analysis.-The Air Force Regulation i s  unique because 
I t  specifically addresses "members of other uniformed 
services" Given the way the military frequently task 
organized forces and fights in unified commands,27z it is 
inconceivable that each service's regulation would not provide 
specific guidance on this important and legitimate aspect of 
fraternization. 

The Air Force encourages professional relationships among 
11s personnel and discourages "unprofessional reiation- 

Unfortunately, the definition of "unprofessional re- 
lationship" is imprecise, and the Air Force uses the "must be 
avoided" language rather than the word, "prohibited," which 
is a m ,~ take .~"  One of the most worthwhile areas for analysis 

c A n  Force members of different grades w e  expected t o  malnron a pmfeisianal 
relslionihip governed by the eaienfial elements of m u l u ~ l  ieipect. dlgmry and 
military courtesy Every officer NCO, and airman m u i t  d e m m s r a f e  the appropn. 
ate military bearing and conduct both on and off duty Social and personal r d a  
tionahips bet%eeo Air Forcr members ale normally marreis of lndlridual Judg-  
ment They became matters of official C O O C ~ I I O  when such TeLatlunshlDs adwrrelg 

mag become jeopardized Job performance may decrease and loss of unit marale 

For exam~le nore the organliarIan of the United Zrsrei Ceorral Command cur- 
ranfly deployed ~n Saudl Arab18 If IS camDnred 01 all Amencan mlllfary j/ervlees 

Inreresnngly, the Air Force and, to  a lesser extent the gaiemmenr. LO sll prore- 
c ~ t l o n i  shies away from uam$ rhe term 'fratemlrarion ' Judge Mlllor nofed rhar of 
238 fratornlratlan cases hc loaked at. 227 of them never used the term 'fraternira. 
lion ' ~n the allegation Knlred States ti Johsnnr, 17 >I J 882, 881 (A F C M R 1883) 
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is the custom of the Air Force on fraternization. Because the 
Air Force 1s under fifty years old-not even one-quarter the 
age of the other services-it seems arguable that its custom 
might not be well established, if it exists at ail.zr5 The regula- 
tion itself, in paragraph 2, refers to the "heritage of the Ameri- 
can military for over 200 years " But this regulation does not 
address the American military in general-it specifically ap- 
plies to the Air Force. 11 is fallacious and specious to add this 
gratuitous comment of historical lore. 

The Air Force legitimately cannot "piggyback" a custom- 
based regulation from the other services to make up for time in 
which it did not exist When article 134 refers to a custom of 
the service, it is referring primarily to individual services- 
not the collective military Only through this reasoning have 
substantially dissimilar fraternization regulations been justi- 
fied This regulation also indicates the Air Force's willingness 
to provide for "reasonable accommodation of married couples 
and related  member^."^^' Imagining a more incongruous juxta- 
position would be difficult For an officer to date an enlisted 
woman 1s forbidden, but It IS permissible if he ivishes to marry 
her. This ludicrous predicament, in which all the services have 
placed themselves, ultimately will force a relaxarion of the 
fraternization regulations 

Subparagraph 2(b) seeks to provide guidance in specific situ- 
ations The Air Force notes that relationships in the same 
cham of command "are almost always unprofessional,'' but 
adds "closely related units" to this category. This expands the 
commander's ability to apply the regulation Specifically envi- 
sioned are cases in which the service member can "influence 
assignments, performance appraisals. promotion recommenda- 
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tions, duties, rewards, and other privileges and  benefit^."^'^ 
This part of the policy appears to have relied heavily on the 
Army regulation, or similar concerns. 

Given the Air Force's limited history and past practices on 
issues of fraternization, this regulation is literally "out of the 
blue " This policy illustrates the dangers posed by "custom 
based" regulations. The menace revealed by this regulation is 
rather transparent Senior Air Force officials apparently met 
and decided what the policy should be, and then labelled it 
custom. While promulgating a normative standard is really the 
way to do business in a military organization, to allow new 
policy to masquerade as custom is patently deceptive. 

While the Air Force regulation would seem to place a blanket 
prohibition on officer-enlisted relationships, it does so in a 
very circuitous manner. Fraternization is definedzBo as officer- 
enlisted relationships that "violate the customary bounds of 
acceptable behavior." This type of relationship "must be 
avoided.'' The reference to custom is troubling. In an earlier 
article on fraternization, an Air Force colonel stated, "The ban 
on fraternization is at best a custom which is losing its vitaiity. 
At worst if is a lingering but enforceable relic of a bygone era. 
Reluctantly, one must conclude that the latter is closer to the 
truth than the former."2B1 The author points out that fraterni- 
zation in the Air Force is rampant, and on the rise.Z82 Accord- 
ingly, the "bounds" to which the regulation refers apparently 
are not defined by custom or, if they were so defined, the cus- 
tom is obsolete. The regulation's language is clarified in para- 
graph 2(b)(2) where, in a discussion of dating, the official ad. 
vice is to "consider the potential impact on the organization." 
From that statement, the next sentence makes the huge leap to 
proclaim, "It follows that officers do not date enlisted mem- 
bers." Unfortunately, it does not follow-It actually follows 
only if the fraternization occurs within the organization. Thus, 
while this new policy purports to outlaw officer-enlisted dat- 
ing, and is far  more specific about it than the 1983 regulation, 
the language of the regulation that  is susceptible to different 
meanings, coupled with the Air Force's tme past liberal cus- 
tom on fraternization, ensure that this policy will come under 

I Farce Reg 3 6 4 2  para Z(b)!l) 
I Para l(C) 
arten supra note 168. 81 113 
e, 0 0 ,  Letter from Calonel Henry G Gleeno. !'le%, from rhe Ditch HQ 3902 

A B V  JA. 10 HQ SAC,JA, Offut t  .AFB, Xebraska !Q l o u  SZI, w o l d  in Mahoney, 
aupro note 77,  at 163 
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fire.Z83 The other issue that clouds the officer-enlisted dating 
issue is in the fraternization paragraph itself The policy indi- 
cates that only when the conduct prejudices goad order and 
discipline wiii criminal charges be brought 284 This dovetails 
neatly with the issue of impact on the orgamzatian. 

Another interesting aspect of the Air Force regulation is the 
"Commander and Supervisor Responsibilities" section Unlike 
the Army, the Air Force commander does not have wide discre- 
tion lior is the Air Force commander simply to enforce the 
policy against fraternization, as  in the Coast Guard regula- 
tions. Rather, the Air Force compromises, charging the com- 
mander with maintaining good order and discipline within the 
unit, based on his or her own notions of which relationships 
might infringe the policy. The question, by inference, becomes 
whether the commander will attempt to apply his or her own 
understanding of Air Force "custom" to make this determina- 
tion, attempt to use the new policy as  a guide, or concede to 
understandable exasperation. Actually. this dangerous level of 
ambiguity coupled with broad discretion can lead to selective 
prosecution which actually occurs frequently when fraterniza- 
tion 1s coupled with adultery ZBL 

w In a i e r y  T ~ C P W  case, the court has made ~t abundantly clear that rke Air Farce 
has a long "8) to  go towards having a cahrrenr c u ~ f o m  lo Lnaed Sratei > Arfhen 
CM 28580 <.A C \I R 21  Der 1880) (10 be published) a female muor pleaded guilt) lo  
conduct unbecamlng an officer because of fralemlisflon and adultery w f h  an airman 
I" rhe same hospital she Perbed m as a nurse This ea5e make3 far intererring reading 
because vlrfvally a11 <he eaup1e.i involved as wnneares or  cowoikori also were mixed 
couples " B o r r o r l n g  norel legal reasonmg from the federal COUI~I m the case of Dana- 
ran  Y ilercer 747 FZd 304, 306 (5th Clr 18841 Judge Braxn reaimed that If if 

talks l h k  a duck and walks lhki a duck at LI a duck ' The slmllar test used ~n 
thls case was If LL Iooki Ilk. fralrmlzaflon and the ~ a ~ f l e l  treated ~t like frarernlza- 
lion, II IS frarerniiarian Elen though her conduct m e r  rhii test the COUT: did no1 
accept the guilty plea as ~roiidini because there WBI no proof that her canduet 110- 

lafed a ~mtorn of rha .Air Force In fhli case she did not sumrilic rhe airman 10 
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Many feel that the Air Force institutionally has castrated 
fraternization by implementing policies and procedures288 that 
not only blurred the line of the officer-enlisted distinction, but 
actually bolstered the prestige of the senior enlisted ranks at 
the direct expense of junior officers.2s' Although the Air Force 
has adopted a new regulation, it may be too late. The courts 
are tired of reviewing Air Force fraternization cases.2nn 

b. Conclusions.-The new Air Force regulation represents 
a radical departure from its true practice. The artificiality of 
the regulation does not match the reality of custom. This raises 
issues of fairness and notice It is unfortunate that the Air 
Force abandoned its 1983 regulation, which was capable of 
punishing fraternization in the chain of command.288 Now the 
Air Force has opened a Pandora's box, and most current 
fraternization case law concerns the Air Force.280 Astute 

Once wain. we must revlew ~n officer's eomletion for f ra termring Kith an en. 
listed person Once a s a m  the  gravamen of rho frafemlE8lbn charge 13 that there 
us1  sexual mrercaurse befreen the two Once again, the fisfernliallon charge 
haa beenlalned for  m a l  wlrh am adultery charge arlnlng out of sexual lnlercourse 
between rhe ~ a m e  f i o  persons 
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counsel should prepare to attack this regulation as being 
without basis in custom-something it purports to, but does 
not, represent Rather, It 1s mere dictate, apparently grounded 
in ambition 

5. United States Coast Guard Policy-The Coast Guard re- 
cently published its first fraternization In the past, it 
has relied on the judgment of unit commanders to rein in unac- 
ceptable conduct It is interesting that the Coast Guard picked 
this particular time to draft its regulation.z82 

(a) Analysts-The Coast Guard has drafted a superior 
regulation While it contains a good deal of excess verbiage, it 
also contains significant substantive guidance. The first and 
second paragraphsze3 provide background information and 
define fraternization in its traditional nongender-specific 
context. The term "inappropriate" is used rather than 
"unprofessional," regarding relationships to be avoided 2g1 

Thus, the word "prohibited" does not appear in this policy- 
not even in the context of instructor-recruit2e6 relationships. 
The policy specifically "reflects the customs and traditions of 
the Service 1 '286 



19921 FRATERNIZATION 101 

In the Coast Guard, commanders are to ensure that ail hands 
are familiar with the policy and "take appropriate action in 
response to ~ io i a t ions . "~~ '  The Coast Guard regulation offers 
specific guidelines for assessing the propriety of a relation- 
ship,28B and 1s the most realistic in its approach to acknowiedg- 
ing that relationships between members of the opposite sex are 
what the services are primarily concerned with.z88 The Coast 
Guard recognized the inherent immunity attaching to mar- 
riage3'0 and it handles it deftly. "Such relationships do not, by 
themselves, create problems and are accepted." The issue stili 
remains, however, over the status that a marriage confers 
upon a relationship. Is it any less prejudicial to good order and 
discipline than if the same two individuals concerned were in 
the same relationship and yet not 

The Coast Guard regulation is most likely the regulation of 
the future, for it contains no p e r  se ban on officer-enlisted 
relationships, to include dating and sexual In 
so doing, this is the first regulation to officially acknowledge 
the death of the social class distinction. Officer-enlisted reia- 
tionships are to be evaluated under the same guidelines that 
are to be utilized for assessing any relationship. The central 
issue to assessing the propriety of a relationship is the author- 
ity the senior member exercises over the junior within the 
chain of' command. As contemplated by the Army and Air 
Force regulations, any supervisory authority or capability to 
influence personnel actions, assignments, benefits, or privi- 
leges makes the relationship highly suspect. In these cases, the 
Coast Guard advises that, "there is strong justification to exer- 
cise restraint."303 This language is even weaker than calling 
these relationships "inappropriate," and is the most ambigu- 
ous aspect of the regulation. Absent any of these specifically 
delineated issues, other relationships between consenting par- 
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ties are authorized Thus, there would be no problem with a 
lieutenant stationed on a cutter dating an enlisted woman io. 
cated at a separate Coast Guard station. It 1s safe to assume 
that the Coast Guard sees no problem with a Coast Guard offi- 
cer dating an enlisted member of another service so long as 
none of the guidelines for propriety are violated.3c4 

i b )  Conclusions.-In comparison to the other services' 
fraternization policies, the Coast Guards is the most liberal, 
realistic, and specific Coast Guard commanders have 
reasonable latitude in disposing of cases, but nothing 
approximating the overbroad discretion evident in other 
regulations. In drafting the regulation, the Coast Guard looked 
to its actual custom, and made the regulation reflective of it 
Thus, the "imposition" of the regulation changed nothing m 
practice, and served merely to codify the custom. This stands 
in sharp contrast to the Air Force, which stealthily drafted its 
regulation based on institutional aspirations The Coast Guard 
method is far  more consistent with the intent of custom-based 
regulations, and IS ultimately far  better for the men and 
women who must comply with it 

B. A Functional Analysis of the Regulations 

1 .  Zntroducfion.-Hav,ng individually analyzed the regula- 
tions of each service, a broader perspective, contrasting their 
utilities collectively, is appropriate The common, ostensible 
purpose of the fraternization regulations is to promote good 
order and discipline in the ranks of the services, mdwidualiy 
and collectively. To this end, the services hare  used "custom 
of the service" as a basis for latitude in tailoring their own 
regulations. Good order and discipline logically refers to rela- 
tions between all military personnel-not just between officers 
and enlisted men The first assumption rulnerabie to probing 1s 
the need for the services to regulate the same concern differ- 
ently. when the goal of good order and discipline IS identical. 
Because there appears to be no logical basis for this, the more 
appropriate assumption underlying auch regulation is that 
there IS no need for different policies 

2. Analysis of Regulatory Purpase.-The iegitimacy of ser. 
w c e  regulations depends upon the validity of the s e w m s '  pur- 
poses in proscribing these relationships and upon whether or 
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not the services are successful in achieving those purposes 
through the enforcement of these regulations. 

(a) Validity of Purposes.-The military services require 
good order and discipline within their ranks That is a 
fundamental tenet of military organizations because they place 
demands upon their members without equivalent in the 
civilian c o m m ~ n i t y . ~ ~ ~  The inherent differences m military 
life306 require and justify the imposition of criminal sanctions 
for offenses such as fraternization, even though the same 
conduct would not be criminal in a civilian context. The service 
standards, and laws set up to enforce them, must be 
different.30' A more fitting question, however, is whether the 
differences between civilian and military laws are justified by 
differences in civilian and military society and authority. 
While some regulation is warranted, too much may resuit in a 
loss of respect for authority. 

The purpose of frarernization regulations is straightforward, 
and their goals-ostensibly the preservation of the integrity of 
the rank structure, are valid. Fraternization raises justifiable 
concerns. The rank structure and the military requirement and 
expectation of obedience to orders308 would rapidly be compro- 
mised if not nullified when the person wielding authority is 
the lover or best friend of the " f o l i ~ w e r . " ~ ~ ~  The mantle of 
command surely would crumble under this pressure; and even 
if it did not, all who knew of the relationship would assume 
that it had. This scenario describes circumstances antithetical 
to good order, discipline, and high morale in a unit. Therefore, 
this conduct is prohibited. The purpose of the regulation is 
well served by preventing or punishing this conduct. A much 
finer distinction lies in the perception of the practice of favor- 
itism, or partiality, yet this is also prohibited. The prevention 
of the perception of favoritism is also a valid purpose for the 
policy. 
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(b) Uhsther Culrent Regulations Maintain Good Order 
and  Discipline,-The current regulations clearly maintain 
good order and discipline. The problem is that the means used 
to achieve the ends far exceeds that required to achieve the 
valid purpose of the This has precluded relationships 
that could have no conceivable adverse impact on good order 
and discipline, thus chilling associational rights Highlighting 
the lack of uniformity in the regulations. the degree to which 
the purpose of the policy is exceeded spans the continuum 
from "not at all" in the Coast Guard, to "off the scale" In the 
Narine Corps While regulatory policy need not be consistent 
with the Manual's definition, or even consistent among the 
services, the lack of a rational basis for its imposition exposes 
its shallow roots. It is unwise and uwust to take such liberty 
with the broad discretion the services have been given in this 
area by the  court^.^" To take this regulatory license too far  
risks having it pulled back but, more importantly, the better 
argument is that It simply is not fair. 

The missions of the services are ultimately the same-to win 
wars. Joint missions support a single standard. While one ser- 
vice may argue a requirement for instantaneous compliance 
with orders, that rationale fails for two reasons: first, no ser- 
vice will admit that its mission does not require prompt obedi- 
ence to orders; and second, the inherent diverslty of mission 
among units within services shatters this reasoning. For exam- 
ple, a Navy SEALst2 or Army Ranger unit arguably requires 
more discipline than a Marine Corps administrative unit. Ulti- 
mately, however, all services require that orders be obeyed 
expeditiously. The logical conclusion is that, while fraterniza- 
tion regulations are valid and advance a legitimate military 
goal, there 1s no need for substantially different regulations 
among the servxes, regardless of their customs and traditions 
Historical custom and tradition underlying fraternization regu. 
lations were based an social and class distinctions-a basis 
now thoroughly repudiated, yet at the same time alive and 

the Army as elsewhere 
3 1  See genrroily Seeretar) of the Nary v H u l l .  444 C S  463 :19S0) Brorn I 

Glines, 114 C S 348 (1880). Culver Y Seerefar? of the Air Force 668 F 26 622 (D C 
Cn 1977) Schleninger Y Councilman, 420 U S  738 (1976) Parker r L m y  417 L S 
737 (1874) 

. , # T h e  acr0o)m for sea, all ,  and land-SEAL-denaoa B Sa\y special operarlons 
""it 
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When the application of a regulation so drastically ex- 
ceeds its legitimate purpose, it should be trimmed back to the 
point at which it will accomplish its perceived need and no 
more. To go overboard, as the services have done, begs for 
legislative and judicial i n t e r~en t ion .~"  More significantly, the 
services would be wise to remember that the impetus for the 
UCMJ was widespread dissatisfaction with the overall state of 
military justice. Similarly, widespread discontent with the 
fraternization regulations may force the same type of result; 
indeed, congressional intervention looms large on the horizon. 
The Coast Guard regulation is the only one that not only re- 
flects its custom a ~ c u r a t e i y , ~ ' ~  but also accomplishes the mini- 
mal needs of the policy, and nothing more. As such, it provides 
excellent guidance for a DOD standard. 

C. Can the Services J u t l f y  Different Standards for 
Fraternization? 

Not surprisingly, the separate missions, customs, and tradi- 
tions of the services have resulted in significant differences 
among them. Some are superficial, such as the acronyms they 
use, their celebrations, and their "war stories." Others are 
more visible, such as the wearing of different uniforms; differ- 
ent grooming standards; and different height, weight, and 

authority transcend rhe boundaries of a unit Judge Miller eoncurred m this same 
dissent. atafing that 

If IQ ludicrous t o  ~ m p l y ,  as the  m w m ~ w  dld that  the officer cmpa can ret i in the 
dignity and respect required to maintain unguerrlomng obedience and trust of 
enlisted Suboidlnalei If offlcerr are permlrled t o  randomly compere with one-half 
of rhelr subordlnare populsrlon far the priullaga of eng8glng that  subordinate p g -  
~ I a f l o n ' ~  other half 10 the intimacies of recreational fornication 

Id at  873 Whlll the author dam not belle,e that one-half of the Air Force enllared 
DoPYls i lm I3 female, this argument aslumen that enlisted women naturally will prefer 
10 dare offlceri--an Untrue amumptlnn grounded solely m the BnaChrOnllrlC soelal- 
Clam prem>se 

"'Court8 Oulrentls w11 Intervene, for example. when Conuanlng Buthnr>txS abuse 
their discretion Cniled States L, Brown, 6 Y J 338 (C M A 1878) 

"I1 TelephonP inf8rview with Captain Ronald 5 Matthew. C S Cosir  Guard, Legal 
Oiflcer. 12th Coast Guard Dmfnct, Seattle, Wash (28 Jan ISBl) C a p m h  Matthew 
wBb one of Lhe drafters af f h s  r ImI8flon He staled that  B wlde ranle of \ L O W S  were . . . .  . . . . . .  . . * .  

rankr of the ~ 8 r t i e a  
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physical fitness standards These differences purportedly are 
based upon mission. The Marine Corps regulations are ac- 
knowledged to be the strictest, yet few object because none of 
these standards are enforced criminally.316 Additionally, these 
requirements do not facially implicate a constitutionai right 
such as  the right to freedom of association Finally, the re- 
quirements are generally known to people before they join the 
service. Thus, no one has any problem wlth seeing a chubby 
Marine discharged for failure to meet appearance or height 
and weight standards while an airman of considerably greater 
bulk continues to serve The focus is on the relationship of the 
standard to the mission of the service Because the Marine 
Corps trains ail Marines as  riflemen first, the disparate treat. 
ment is Justified Yet it is an easy standard to justify, because 
there is no corresponding burden on the individual-indeed, 
one might argue that the individual actually receives a benefit 
because of the greater pride he or she is able to take in his or  
her service. Applying this same rationale to fraternization reg- 
ulations does not work. The burdens on the individual range 
from a significant reduction in freedom of association to poten- 
tial imposition of criminal penalties Moreover, it is doubtful 
that many Marines take great pride in their service's strict 
fraternization policy 

D. Fraternization as an Emotional Issue 

Fraternization stands tall among American military offenses 
as having taken on a character of its own Violations are 
treated far  more harshly than the conduct itself actually mer. 

The vast maprity of these cases are mutually consen- 
sual, nondeviate. sexual relationships that occur in private 

210 213 10TD). Judge Oarden, In his  

med farces h a i e  educarLanai uuallllca- 
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For this otherwise lawful conduct, the careers of many fine 
officers and noncommissioned officers are terminated 

For comparison, another hypothetical is helpful. Imagine a 
commander of a unit who is a bigot. Assume the evidence to 
this effect is overwhelming-he even admits to It This com- 
mander has several officers on his s taff  and he routineiy 
marks down the minority officers on their evaluations for no 
articuiable reason. He even relieved one without cause. This 
conduct is unquestionably outrageous, prejudicial to good or- 
der and discipline, and unbecoming an officer and a gentleman 
It is horrendous leadership and contrary to social policy. How. 
ever, not only is this officer unlikely to be c o ~ r t - m a r t i a l e d , ~ ~ ~  
but also his actions generally are not considered 
Most likely, he would be relieved of command Yet his conduct 
would have been far  more pernicious and msidious than a 
mere consensual sexual relationship, for there can be no ex- 
cuse for discrimination. In the case of fraternization, at least 
the underlying physical attraction provides a basic explanation 
for the conduct, although admittedly not a justification. The 
fraternization offense is strictly malum prohibitum, while dis- 
crimination is malum in se. Clearly, there is no justification for 
the disparity in disposition of such cases. 

Another example involves sexual harassment. With its non- 
consensual overtones, it seems to be a greater offense than 
fraternization, yet rareiy are such cases prosecuted 320 

E. The Need for Standardized Policy on Fraternbation 
The issue of the services going beyond the valid require- 

ments and purposes of a policy to carry out their own respec- 
tive agendas raises troubling questions and concerns. The 
Marine Corps is particularly susceptible to this criticism, for 
application of their ambiguous policy appears aggressively to 
go beyond the terms of the regulation into areas not specifi- 
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cally contemplated by it-areas such a5 prohibiting a relation. 
ship between a Marine officer and an Army enlisted person,3z: 
who normally are not connected in any significant military 
manner. The confusion created by different regulations justify 
a standard policy promulgated through a DOD regulation. 

VI. Attempts to Revise Fraternization Policy From World War 
I1 to the Present 

A. The Doolittle Board322 

After the conclusion of hostilities in World War 11, Lieuten- 
ant General James H Doolittle was appointed to  lead a six-man 
commission to study the current state of relations between of- 
ficers and enlisted men This board constituted the most well 
known and formalized attempt to revise fraternmtlon pol- 
icy.323 

1. Impetus and Scope.-Many returning World War I1 veter- 
ans voiced complaints about "lack of democracy," instances of 
incompetent leadership, and abuse of The board 
considered all these complaints, along with civilian viewpoints, 
letters, articles, and even radio commentaries. The board con. 
sldered ahether  enlisted men were treated differently than Of- 
ficers in three primary areas: (1) statute; (2) regulations; and 
(3) custom and t r a d i t ~ o n . ~ ' ~  These indignities were pervasive 

board on Offleer-Enllsred M a n  Relalianrhi~i S Doc h a  106 79th Gang 2d Seri 1-21 
(18461 [hareinafrer referred t o  si the  Doolmle Basrd Report 1 

The Doolirrle Board looked 81 a broad range of topics but 11 15 be31 knaicn for ICB 
suggesttom io drarrically I ~ ~ I J P  relarmnb betuem officers and enlisted men 

.'J Them complaints are nored an the Daoliffle Board Report ?%&a nose 326 
31' Much of the information considered in rhir arficle'i L C l J  dlsiuialon was conoid- 

hen men m bath Northern and 
c ofiiceri x h o  a e r e  more 'IO 
melr  mer. id Quatlng a report 

2 A rimilar reference _ P I  made i o  rhe 
Soulhem ranks bnterly complalned about 
feresied in rank and prlniege than I" rh 
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and included signs posted prominently proclaiming, "off limits 
to enlisted men." Times have changed, indeed, and while of- 
ficers' clubs are generally still off limits to enlisted personnel, 
the justification is more humane. 

2. Concluslons.-The key conclusions-most relevant to the 
issue of f ra terni~at ion~~~-were:  

(1) That Americans look askance at any system that 
grants "unearned privileges" to a class, and find arbitrary 
social distinctions between any two parts of the Army 
" d ~ s t a s t e f u l . " ~ ~ ~  

milirary caste because such r a u l d  be out of keeping with our demmrilic govern- 
ment Therefore as 800" PI noldlara returned to  eli~lisn s r a f ~ b ,  many became 
~ ~ h c u l a t e ,  same raeiferoua and a feu outright abualve The peak of edlrmlal 
attack on the  Army was reached IO the Spring of 1848 

Moat of lhld wntlng 15 a dlacuiaian of tho &mi81 diirlncfmn and resultant mclal w l v l -  
leges crested by the offlcial breach 8JJectld by tradition and ~ L o m  OJ the renice. 
between enlisted and cammmmned ~ ~ r ~ m n e l  Id at 3 rernohanr added) 

World War I1 was an eye-opener far the Army PBI~ICYI~IIS m t e r m  af I e i i m 8  
learned from personnel procuramen! with rha rapid mobilization a i  cw~liani and theu 
entrances into the Army The D ~ D V ~ O U I  gap b e w e e n  educatmn and Lralnlng of offleer 
and enllstad persannal not only UBI narrowed. bur aibo bndgad Many enliared person- 
nel were far supenor by frammg, educsllan, and work expenenee,  to  men ~n the 
eommmioned ranks ' Id 81 I Thus, while a ratmnal--albeit iacmlly unaccept8ble- 
baais had once existed for Lhls afflier-enlisted dlPtineflon. ~f no longer could be JYQII- 
fled What clear13 compounded this problem and farced the issue to  the surface, was 
that  many of them admltredl) infermi afflrers nele q u t e  sbualve of rha enlilted 
perbonnil cammllfed t o  thelr charge Id st 8 11 18 molt  mir~uctive to  note that many 
of the diitlnCf!ms complained of b y  the enlisted personnel have dnee been abolkhed. 
and seem demeaning and degradmg by current Itandardi Far oxam~le post theaceis 
were aegregaled with eommlsrioned personnel receiwng specla1 I ~ B ~ I .  and enlisted 
plrSonnel and famillea "gregafed from the officers Id at 8 At officers' clubs of. 
flceis leoerallv were waited on lndlrldusllv bv anllsled aerionnel Id Enlilted ~ersnn. - .  . .  . 
ne1 Ipeclficallg were prohibited from arsoeialing with commiarloned women personnel 
and from enferhg 01 alfendlng any officer club or party except a i  a senant Id 
Enlisted perlonnel Derfarmed 'menial tasks and subiervlenl duties ' and II was "eon. 
sidered demeaning for cammlsrioned Io a i i m l ~ t e  with inll i trd personnel off duly or 
off mllllary reseri'stlons " Id Theae factors coupled wlth abuse of rank and pnvllege 
by lncamgetent offlcerp, ienalnlg show-compared Io todBy's peTSpeCIIVI-~UiflfrBblr 
grlevanees by enllafed men There were other examples ms y e l l ,  such 81 ofileera uang 
Arm, >ehicle8 far ~ o ~ i a l  ~urpoaes More e x a m ~ l e i  of dlrrlneflans lhsl  exisred lneluded 
better and mere abundant food better r e e i e ~ t m n  failllrier "far officers o n l y '  iiauor 
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(2)  One of the main causes of poor relations between 
commissioned and enlisted personnel was "a system that 
permits and encourages a wide official and social gap be- 
tween commissioned and enlisted personnel."3z6 

(3) That the Army must develop and inculcate a "new 
philosophy in the military order" thar would permit "full 
recognition of the dignities of man 

(1) There must be a m ~ m e e  that  we a i  B nation h a i e  a modem ecanomxal, 
efficient and elfeinve millfsiy establishmanti which can If needed -in battles 
and a war 
(21  ilalnrenance of control and discipline, which sre eaiential re the sucrei8 a i  ani 
mllllal, operatlo" 
(31 Malnrenanee of marale which must  he of the highesr order and under c ~ n n n u d  
1Cr"o"; 

Id The recommendatlam Khxh  appeal an the text do no1 correspond t o  rhev B L I Y S ~  
number5 In the Board repon The three in this footnolo i e i e  the firnf three in the 
report 

j' Exeepflans to  this r ~ l e  uould occur  ~n accupled !ernraner and under candamns 
LO which ialullng might be ~ p y r o ~ r m t e  f o  conroi  respect to  local populations The 
saluIe novld remain 10 use on base and at ceremonial eventi 
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of soldiers of similar likes and tastes, because of military 
rank. 

4. Impact of the Recommendations.-While many of the 
board's recommendations were adopted, those dealing with the 
issue of fraternization were largely ignored. 

5. Analysis of the Recommendation.-The board's recom- 
mendations retain their urgency and meaning today. The rec- 
ommendations draw a sharp distinction between on and off 
duty statuses, and clearly endorse a liberal fraternization pol- 
icy when off duty and off base The recommendations echo the 
policies of foreign military services discussed earlier, and im- 
ply that  no loss of discipiine or control would result from 
adopting the board's recommendations 

B. Congressional Rumblings on Fraternization 

The earliest detected concerns from Congress on the differ- 
ent fraternization poiicies of the services, coupled with an ob- 
iique hint a t  a standard policy, occurred in the Hearings on 
Women in the Military 332 During these hearings, the following 
discussion occurred 

[Congressman] WHITE. 1 really think the DOD ought to 
present to Congress some kind of [specific and uniform 
fraternization poiicy]. Every day-not every day, fre- 
quently-I have some member contact me because some- 
one is wrestling with two officers or officer and enlisted 
man problems as to fraternization. There are as many re- 
sults or policies as there are incidents. I feel this is very 
destructive to morale You are lasing good officers and 
men and enlisted women and women officers, I am sure, as 
a result of not having a clear position 

Defense 
When I say you, I am talking about the Department of 

MR. CLARK [Army spokesman]. I am not aware, frankly, 
that we have any degree of dissatisfaction about that pol- 
icy. l am fully aware of the one incident, of course. We 
simpiy should not judge a policy by one incident. 
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[Congressman] WHITE I suggest a lot of people are 
winging at the problem right now, not addressing it, hop- 
ing it might go away, but it 1s not going 

Congressman White's words were quite prophetic for the 
problem has intensified. His suggestion was not taken seri- 
ously by the Army. nor was it picked up by anyone else Thus. 
a decade passed before this idea was raised again 

C. Congressional Resolution on Fralerniration 

In 1988. Representative Byron introduced specific legislation 
calling for a DOD fraternization policy.334 The thrust of the 
legislation was that the current regulations are out of step 
with "a modern and sexually integrated military.'' Specifically 
noted, although without reference to the UCYJ, was that a 
u n u o m  policy is lacking, and the very reason that one IS re- 
quired IS to enforce good order, discipline, and high morale 
The key point of the proposal w'as that the current regulations 
are unrealistic, because "an outright prohibition on fraterniza- 
tion between members of the armed forces is not feasible in a 
sexnally integrated military." The proposed bill directs the 
Secretary of Defense to conduct a comprehensive review of 
fraternization policies in the military services.33s 

D. Subsequent Department oJDeJense Action 

Wasting little time on congressional interest in fraterniza- 
tion, the office of the Assistant Secretary of Defense for Force 
Management and Personnel noted that, "without a standard 
DOD definition, regulation, and specific policy guidance, confu- 
sion and disagreement will continue to exist as to what Consti- 
tutes fraternization-and when a relationship is inappropri- 

2 3  Feb 88 Office of rhe Secretary of Defense :OSD1 Workmg Group on frarernl- 

3 \tar 89 050 Working Group recornmendarioni iorivarded 
Frafornirarion, OAS :FM&P: Working Group Report undared 11 15 inreremng to  

zanon formed 

note that the aarking g r o u p s  mandate %as to  d n s l o p  B DOD poliei Somehaw 
that XBI Lranilared l r t o  decidlng whether ' DOD rhould do b o  
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ate."336 The goal was to "develop a policy and directive on 
fraternization which will include a standard definition and ex- 
amples of acceptable and unacceptable r e l a t ionsh i~s . "~~ '  

A working group was appointed to work towards this goal. 
with representation from the offices of the Assistant Secretary 
of Defense, DOD General Counsel, and individual services. The 
working group met to provide recommendations on whether 
DOD should promulgate a policy on fraternization. In a rather 
perfunctory report, the group rehashed the article 134 ian- 
guage on fraternization. The members noted that missions, cus- 
toms, and traditions differ among the services, and therefore 
different fraternization regulations have resulted, each tai- 
lored to the mission of each service. One example given was 
that of different dress standards that  exist between services. 
The group was unanimous in its agreement chat the services 
could educate their members better on fraternization and the 
applicable policy. They also agreed, however, that a DOD poi- 
icy was unnecessary and potentially counterproductive. The 
group's reasoning in arriving at this conclusion revealed the 
members' predispositions to nix a DOD standard. In spite of 
the working group's claims that a DOD standard would have to 
be v a g ~ e , 3 ~ ~  DOD could establish any policy the group deemed 
appropriate, and the policy could have been as specific as de- 
sired 

E. Semzce Opposition to a DOD Policy 
Service representatives to the working group communicated 

their services' fervent desire to maintain the status quo, and 
vigorously resisted imposition of a DOD policy. Because this 
issue IS still open, obtaining access to materials was extremely 
difficult. The fact that all services oppose a DOD policy is 
clear.s3s Only the Marine Corps and Army positions on this is- 
sue340 were obtainable. 

3'bM~marandum. Office of the Amatant Secretary af Defense Force Managemem 
and Perrannel. 23 Jan 1080, subject Fraferniratmn **, .~ -- ,- 

,as The report irsrer ' If the Departmenr did esrablish B policy II ~ o u l d  habe to  be so 
vague and general that ~t would serve no useful PUIPOPI and I" laer would confuse m 
already complex 1 9 1 ~  ' Memorandum for the Aaimsni  Secretary of Defense (Force 
Msnagernent and Peraonnel). undated, PUbJeet Reeommendatlon AgnLn8f DOD-Wide 
Pahey on Fralernliarlon 

trary Of th8t a~sertion 

WLde Palley m Fraternlzanan 
B(y Marine Carpa Memorandum, undated. subject Recommendafian Against DOD- 
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1.  C'nited States Murine Corps Position.-The Marine Corps 
supported the existing approach of individual service regula. 
t ~ o n s , ~ ~ '  using the customs of each service as the appropriate 
standard.31' The Marine Corps admitted to complaints caused 
by its regulation's lack of "definitive" guidance and "broad 
mandate I '  Also inciuded was a tangential reference to past at. 
tempts to formalize the policy with specific "do's and don'ts'' 
that were "unsuccessfui," although the reader is not toid why. 
or what the prohibitions were Ultimately, bureaucratic stead- 
fastness and turf protection stand out as the primary reasan 
for the hlarines' argument against a DOD standard 313 Once 
again, the word "infinite" is used in an attempt falsely to illus- 
trate the supposed futility of drafting a more "rigid" set of 
rules. This underscores the unspoken fear of the ?,lacine Corps 
that any new standard would be more "flexible ' I  Thus, official 
Marine Corps pronouncements continue to indicate a profound 
satisfaction with the status quo.344 

Finally, the Corps defended its regulation as viable based on 
its ability to survive Judicial s~rut iny.3 '~ Given that the courts 
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uphold virtually all military  restriction^,^'^ this is no great 
achievement, and it does not mean that the regulation is fair, 
necessary, or the best way to accomplish the actual purpose it 
was intended to serve. 

2. United States Army Position,- The Army was also quite 
satisfied with its policy on fraternization, and did not favor a 
DOD policy. Army judge advocates had staff cognizance of this 
issue and opposed any changes in policy.3" A draf t  memoran- 
dum for the Deputy Assistant Secretary of Defense also op- 
posed a DOD policy While maintaining its opposition to a 
DOD policy on fraternization, the Army presented its own ver- 
sion of a DOD policy, which was very simiiar to their own. 

3, Secretary of Defense Reaction.-While the services had 
hoped that united opposition to a DOD policy would obviate 
the need for one, the Secretary of Defense did not concur.34a 
Instead, the issue actually is very much alive.360 A draft regu- 
lation has been prepared, but it is woefuliy inadequate Specif- 
ically, it fails to address relationships between personnel of 
different services, chain of command issues, trainer-trainee is. 
sues, and a host of other critical matters. The term fraterniza- 
tion is neither defined nor used. Inappropriate relationships 
are defined more broadly than intended.36' Clearly, DOD has a 
long way to go on this issue, but it almost certainly will be 
addressed in the 102d Congress 312 Currently, DOD hoped to 
publish its guidance on fraternization in September 1991.353 

Army Dlemarandum far Record. DAJA-CL16163. subJecr DOD Fraternlratlan and 
l m ~ r a ~ e r  Relaflanrhlp Pollcy, 17 A p  1880 Intereatmgl) this working g w u ~  had a 
chaolain involved as a k e i  olaver. Ikndms a ohllosaohical bent to  the i s m e  . . .  - .  . 

311Aimy Yemarandum DAP-!lPH.L (800.20R), iubieel Daparrmmr of Defense Pol. 
ley on Fratarniiatlon, undated 

P'XThe author could not obtain an) documents that indicate this It definitely re. 
mains a lapic of debate Had the Secretary of Defense (SeeDef) agreed r l t h  the 5 9 ~  
Y I C ~ S '  advice. the poiilbiiity of a DOD regulation would be B dead YSUI 

.. . . 
s e w &  rearerarier lhai B ~ m s e n i u ~  had been reached fhar aDOD policy on Iratemila. 
tion would be a ~ p m p r i a l e  

The memorandum IndiCBfeS deeldanr b) the Seerefar) of Defense ro inc~ease 
tram"% education enforcement and tracking of fraferonahan offensea by lndirldual 
serriee A h  the ~ e n m  lm%pecfori general may be required to  include fratemuanan 
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However, DOD appears caught between the congressional pres- 
sure to regulate fraternization-or to deregulate it because the 
resolution implies liberalizing the rules-and the service oppo. 
sition to DOD intervention The poiiticaily acceptable result 
may be a bland regulation that changes nothing. The current 
proposal reflects this theory The current focus of DOD's in- 
quiries illustrates that its desire is more to maintain the status 
quo than to craft a meritorious policy. For example, one policy 
issue under consideration is whether it is "possible to convince 
Congress that differences in fraternization policy and enforce- 
ment among the Services are a p p r ~ p r i a r e ? " ~ ~ '  This question es- 
sentially assumes the inappropriate nature of the current sys- 
tem, yet by answering the question DOD seeks to justify that 
system. 

The DOD working group has noted some consistencies in the 
policies,3bs but they are umgnificant. Kevertheless, events con- 
tinue to conspire to mandate a DOD policy. A recent Washing- 
ton Post article detailed significant problems with fraterniza- 
tion at the Xaval Training Center in Orlando, Florida 366 Recent 
news accounts indicated that fraternization was d ive  and weil 
in Saudi This issue will not disappear. It is easy to 
anticipate that the chorus of voices calling for DOD regulation 
of this issue will only grow louder. Still, this IS no assurance of 
an adequate policy being promulgated Although some aiterna- 



19921 FRATERNIZATION 117 

tives may be considered acceptable,3h8 the DOD study of the 
issue undoubtedly will provide the impetus for significant, if 
gradual, change. Perhaps the greatest accomplishment has 
been the compilation af additional statistics from the services 
on cases of fraternization and comparison of service p 0 1 i c I e s . ~ ~ ~  

VIII. The Need For a DOD Standard 

A. The Failure of Custom-Based Fraternization Regulations 

Because of its constantly fluctuating definition, custom pro- 
vides a shaky footing for criminal regulations and is the root 
cause of pervasive vagueness.380 Unfortunately, only the most 

A hand,rnrren note on the working group 3 report LO the Secrefar) of Defense 
dated 23 Feb 1989 indicarei that he will not accept the ntafun QUO, but mar be sl l l lng 
IO accept individual ier\ ice  regularianr sa long a i  they are ~onalgtenf Oiren the ser- 
\ices' current nutlook on this LIIUC. that  18 extremely unlikely 

118 The Department of Deienie has not canaidered the Caanr Guards policy 
lagueneir IS the molt frequent bails for attack on frarernnatlon regulanons 

S l m ~ l i  because the court9 have om declared the CYITOO~ relulatmns unconnrllulianallv . .  
'ague does om mean they pro,lde adequate guldance See Amsterdam The l'mdfor 
l'apuene~r Doclnno tn the Silpreme Couit, )OB C PA L R r i  87 (1980) Amsterdam 
ympmies an excellent srandard for ,8guaneii ionaldering the nature of the Govern- 
ment l o r e i e ~ t ~  the feaslbllifi of mare preemlon and whether the uncertainly affects 
the fact 07 merely rhe mads of ~ i l m l m i i f y  Because the fact of crlminaliti is at Insue 
u i l h  most culrenf fralernllaflan cases, vagueness Is  always an / Q J U ~  Ses obo, Sich- 
013, The D e v l l ' ~  Arlicle, 2 2  hllL L R r i  111 (1063). Curfa. Article 134 Vapua DT Valid. 
15 .<f JAG L Rri  I29 (10741 Coho". The Duwedzf Clovsa of the L'CMJ An L b  
rssfncled Anachranum. IS CCLA L RE\ 821 (1871). \ate, Tho Firat Amendment 
Omrbraodlh Doclnne. 83  HA^ L R m  844 IlSTO), Gaynar, Rqvdiozal and Dweiad- 
Liable .U?litary Condicf A Cillical Amrolsal o/ Ihr Genarai Arlwla. 22 H ~ m n D 9  L J 
269 (1971) 

Ere" 11 the curlen! regularlooi meer minimal due pmeeie Plandsrdi fairness dic- 
f U e b  a hlgher l landald The t)pIcPI vald-far-vagueness Bnalylls 1s InSrrucflYe If 13 
wel l  established that ' l e b i m l n ~ l  statute3 must h a r e  an BIeeifalnable standard of lullr 
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egregious cases of fraternization have been reviewed.381 
Weaker cases with weaker facts ultimately will focus more at- 
tention on the Sooner or later. an officer will 
not accept the destruction of his or her career for a mere indis- 
cretion and the case will result in a trial rather than a bad 
fitness report or nolyudicial punishment 

When criminal standards are allowed to rest on the quick- 
sand of custom. the way people have acted in the past sets the 
standard for conduct Far preferable would be a normative 
standard, independent of custom. "Bright-line" standards in 
the area of fraternization zealously have been avoided, leaving 
the current amalgam of regulations The failure to enunciate 
bright-line rules adequately has led to regulations that are per- 
haps the most widely disregarded in the military m A regula- 
tion that 1s so blatantly ignored or broken does more to dimin- 
ish good order and discipline than It does to further it. The 

enlured rubo.dlnare and posed far nude phofar for ham photos were iubsequonrli 
s h o a n  10 enlisted mer, in the u l : l  United i r a r e n ,  Haw 20 1 J 213 :CM % 1980: 
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military requires a standard that is clear, cognizable, ethical, 
fair, and which above ail can be explained as having a rational 
basis. The current rationale for fraternization regulations is 
the need to maintain good order and discipline. This rationale 
need not change, even with a significant relaxation of current 
policy. New policy must recognize that fraternization outside 
the chain of command is neither prejudicial to good order and 
discipline nor service discrediting. When the government 1s se. 
rious about regulating conduct, "bright-line" rules are usually 
available, in contrast to the paucity of useful guidance regard- 
ing fraternization. One might speculate that this contrast is a 
symptom of the military's difficulty in promuigating specific 
regulations deaiing with intimate matters such as sex, kissing, 
and dating. Knfortunately, general prohibitions regarding 
these matters lead commanders to apply their own standards 
ad hoc with radically different resuits for identical conduct, 
which is antithetical to good order and discipline. Specifically, 
ad hoc enforcement raises the same issues of partiality and 
favoritism that the fraternization policies are designed to pre- 
vent 

Custom is no ionger a valid standard for regulating this con- 
duct. Development of a DOD mission-related standard is far  
more appropriate Currently, the Army and Marine Corps, who 
share similar missions in that both are primarily ground corn 
bat forces, should have similar regulations. Likewise, the Coast 
Guard and the Savy would be good candidates for similar r e g  
uiations. But this is not the case. Instead, the services actually 
have radically different regulations without rational bases. 
Customs inevitably change,ge4 but when change attributed to 
custom appears as a radical metamorphosis, one must wonder 
when it becomes either a different custom or a different con- 
cept The notion of feudal inferiority supposedly has been sup- 
planted with the bifurcated idea of social parity and prejudice 
to good order and discipline "Customary" fraternization has 
evolved into a regulatory phase. The services cannot remain 
true Lo origmal notions of custom whlle steering the present 

Like life m e l t ,  the C u S L o r n ~  uhich man a b r e r r e ~  w e  aublecr t o  s eonamm but 
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The issue has many philosophical aspects. Those who sub- 
scribe to the maxim that miiitary personnel are an duty 
twenty.four hours every day believe that a command may ~ n -  
terfere in ail aspects of a soldier's life Fraternization is a clas- 
sic issue of striking a balance across the fulcrum between com- 
mand authority and individual liberty. The broader issue in a 
societal context concerns the conflict between America's demo- 
cratic ideals and the professional military tradition, rvhose 
hallmark IS domination of the Individual, tempered by a pater- 
nalistic concern for his or her Yet, as significant 
changes occur in the larger society's social, legal. and morai 
norms, this frequently-and properly-results in changes re. 
flected In the treatment of military p e r s ~ n n e l . ~ ~ '  

B. .Wissian (is a Substitutefor Custom 

A DOD standard should be based on mission-not custom. 
The mission should not be viewed in the narrow context of a 
single service, but as  the mission of the military-that is, the 
mission of the Department of Defense. This acknowledges that 
each service has such a diversity of missions that there is con- 
siderable overlap From a DOD perspective, all services share 
the same mission: to win wars and defend the nation. 

Two factors argue for a complete restructuring of the way 
the problem of fraternization has been addressed. First, the 
services task organize and fight predominately as unified 
forces. Unified forces require common standards applicable to 
ail members Because morale is a key ingredient of good order 
and discipline, it deserves sigmficant consideration Nothing 
can impact more deleteriously on morale than different treat- 
ment for similar offenses If an Army officer dates an Air 
Force enlisted woman and 1s not punished for it,  while simuita- 
neously a Savy officer receives nonjudicial punishment for 
dating an Air Force woman, an adverse impact an morale 1s 
bound to occur-particularly when those two officers work to- 
gether on a joint staff. When other violations of the UCMJ are 
handled consistently, inconsistent handling of fraternization is 
accentuated and legal authority for differenceP8 does not nec- 
essarily equate to good policy. 
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Secondly, military society, like civilian society, evolves and 
changes. Fraternization has undergone radical changes-both 
conceptually and legally. Criminal prosecution of "pure" frat- 
ernization outside the chain of command is inconsistent with 
this evolution. The fraternization policy's entire purpose was 
changed from maintaining social class distinctions to maintain- 
ing good order and discipline. Fraternization's viability is once 
again a t  issue. Many fear that a change in the reguiations will 
cause a host of new problems. While this fear might be well 
grounded were fraternization restrictions simply abandoned, 
that is not the thrust of this articie. Rather, a "purple" stan- 
dard, applicable to all services, providing both clear guidelines 
and reasonable restrictions, is precisely what is required to 
restore fairness and reason to this area so fraught with emo- 
tion.369 

C. Structuring the DOD Regulation 

In determining a standard applicable to all services, minimal 
credence need be given to current regulations, for the goal is 
not compromise, but fairness. Also, a standard that allows dat- 
ing, but prohibits sexual interco~rse,3 '~ authorizes the conduct 
that naturally leads to the prohibited act and is therefore un- 
tenable. The standard must be narrowly drawn in regard to its 
criminal applicability. For example, only chain of command, 
superior-subordinate relationships, or cases in which influence 
is feasible or attempted should be dealt with criminally. It 
should also provide specific guidance and "bright-line" rules 
for commanders and their subordinates to apply. The DOD reg. 
ulation must address relationships involving a significant rank 
disparity, yet it must do so unobtrusively and without impos- 
ing social distinctions It must prevent amorous relationships 
immediately upon the termination of superior-subordinate 

edges that reasamable differences *ill occur A similar circumstance ~XILP 10 t h e  BD- 
pllearmn of the Federal .A~s~m~lafive Crimes Act, 18 I S C U 13 119881 

The Department of Defense also ihauid heed Colonel Flatten 5 warmng t o  rhe A n  
Fnrre . . .. 

If we cmllnue to drift * e  1111 find that some C D U I ~  celebre 1111 arise berween B 

firm commander and a delerrnhod afflcer The decision wll l  then be made for YJ 

b i  someone r h o  has no e x ~ e n e n e e  in or  regard for the initituiionnl vslues and 
charsetel of the .<Ir Farce Through ~gnorance 07 mahce, such B declnlon maker 
could do ier/om im~ury 

Flatten, sxypro nore 169 at 116 

BT 133 
This idea was mggeited b i  Mgar Carler I" his theair See Caner. swro note 15 
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working relationships so that superiors do not begin courting 
subordinates just prior to their detachment from the unit. 

Another issue that must be addressed in a DOD regulation is 
to what extent the services may police, through administrative 
means, fraternization violations not specifically countenanced 
in the r e g ~ l a t i o n . ~ ”  Fundamental fairness dictates that admin- 
istrative sanctions not be used to circumvent the very purpose 
of the DOD reg~lat ion.~’? Thus, when no criminal action would 
be appropriate, no administrative action would be permitted, 
either. This would provide a means for redress to personnel 
given unsatisfactory marks on an evaluation due solely to al- 
leged fraternization. If the conduct is prohibited. a commander 
still has the entire spectrum of sanctions available. 

If examined from the perspective of two service members-a 
male and a female-who are outside each other’s chain of com- 
mand and keep their mutually consensual, nondeviate sexual 
relationship completely private. the military has absolutely no 
business regulating their conduct Neither of these service 
members‘ respective commanders honestiy could state that 
such a relationship has a direct, tangible, and adverse impact 
upon good order and discipline in their units. Thus, the rela- 
tionship should not be regulated because their conduct I S  not 
ethically, morally, or legally wrong. 

Additionally. in structuring a DOD regulation, it is impossi. 
ble t o  state the size of the unit to which such a regulation 
would pertain 3i3 A unit could be a company, which can have 

J.’Before addreoilng admlnlrtraflie concerrs n must be understood that a DOD 
srandard w e n  l i  lmplernenfed doer not prelent the  ier\ lees  f rom proreculmg frarer- 

utside f i e  chain af command under UCMJ ~ r f  134 ~n B C C O ~  
D mwar rasdbiotki  would r n l l l l ~ l e  against this acLmn b 

Ions usually do not conlravene higher headqua 
arguably i o u l d  change the cultom far sll 10r 

100 C B I ~ ~  Kould require ~ronecutorr to  clear a 
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one hundred or 1000, a ship with fifty or 6000, or a hospital 
with one hundred or 1000. Units are too diverse to provide 
numerical precision through their labels alone. Furthermore, 
while small, discrete groups may be so defined, once a unit 
expands to regimental size and beyond, it is unworkable con- 
ceptually. Thus, the key is to focus on the relationship and its 
potential impact on the unit 

D. Criticism o f a D O D  Regulation 

Because the proposed DOD standard allows mixed-gender re- 
lationships even in cases of significantly disparate rank so long 
as they are kept off-base and out of sight, a complaint might 
arise that this memorializes hypocrisy This complaint, how- 
ever, assumes that these relationships are undesirable. If hy- 
pocrisy were to be a criticism, it would be far  more valid now 
because fraternization is rampant; but when it remains dis- 
creet, it is largely tolerated. Also, condoning officer-enlisted 
marriages appears to be far  more hypocritical than liberalizing 
the policy. Another criticism expresses concern about hun- 
dreds of officer-enlisted marriages-a problem experienced by 
the Air Force with its liberal fraternization policy prior to 
1990.3" Another worry concerns those who are in unrelated 
units who, while dating today, could be tomorrow's superior 
and subordinate. This has not been an unmanageable concern 
in the past, nor will it be in the future. In dating relationships, 
the senior member simply would disclose the relationship if 
assignment to the same unit was imminent 

Some say that if this poiicy were liberalized, so too should 
the poiicy on business dealings and other policies regulating 
conduct between service members. That argument fails to rec- 
ognize that  the impetuses behind the change in fraternization 
policy are modern social forces, large numbers of women in the 
service, and biological attraction 375 Members of the opposite 
sexes are, have always been, and always will be attracted to 
each other. The proposed regulation acknowledges that fact 
and deals with it realistically. 
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One of the most cogent and compelling criticisms of aliowing 
offmr.enlisted fraternization 1s the specter of overall declin- 
mg respect for officers and officer status. While this concern is 
frequently espoused, the precise mamfestatmns of this pen1 
are never articulated To assume that a single enlisted person's 
relationship with a single officer will cause that enlisted sol- 
dier to view all ather officers in a similar fashion ignores sev- 
eral realities that demonstrate the fallacy of this position For 
example. the enlisted member was a citizen of a democracy 
before enlisting and surely knows that the type of people who 
become officers are no different than those who become en- 
listed soldiers. It IS only by virtue of the officers' role in the 
military that they assume authority over enlisted personnel 
Of course, to suggest that officers are inherently superior in 
some way would constitute a reversion to the fully discredited 
class-based distinctions of yesteryear; yet, the regulations that 
prohibit this relationship tacitly revive this very concept. 
Surely an enlisted person involved in such a relationship is 
capable of discerning that the lack of formality and military 
respect IS appropriate only for the relationship with the officer 
concerned 

Another issue regarding a relaxation of fraternization regu- 
lations is that it could pave the way to liberalizing the military 
policy on h ~ m a s e x u a i i t y ~ ' ~  because of its similar associational 
aspects This is simply not the case. however. The courts have 
employed a completely different rationale and justification to 
uphold the discharge of homosexuals 3i7 Homosexuaiity actu- 
ally can be prosecuted under article 125 as  consensual sodomy 

One thing IS certan-the military is an extremely conserva- 
tive and bureaucratic instrtution Change occurs at an ex- 
tremely siorn pace. During the debates that raged prior to the 
creation of the first UCMJ, one might hare  thought that the 
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entire military would have collapsed 3r6 Similar criticism and 
fear pervades any discussion of a DOD standard on fraterniza- 
tion. The most frequent comments echo the UCXJ debates, 
ciaiming that  liberalizing fraternization regulations would 
"cwilianize" the r n ~ l i t a r y . ~ ' ~  These fears are unfounded A few 
cases have provided excellent arguments for maintaining strict 
regulation of f r a t e r n i z a t ~ o n . ~ ~ ~  Even though the courts will 
likely continue to validate whatever the military does, in- 
cluding according less weight to First Amendment the 
freedoms of privacy and association should not be abridged 
unne~essa r i ly .3~~  

E. LTnique Twists i n  Fraternitation Case Law Illustrate 
Further C a n h i o n  

1 ,  Expansion of Fraternzration's Applicability?.-In regula- 
tions of such amorphous nature, it is a predictable consequence 
that the meaning of fraternization will continue to be applied 
liberally when convenient for the court and the accused. This 
highlights further dangers with current regulations and adds 
force to the argument far a DOD standard. 

In Cnited States c. Cannon,3B3 the accused was a married Air 
Force captain He engaged in an on-base adulterous affair with 

:'*Here 18 an example f ) p i c d  of thin debate 

Repair of Judge Adlocate I Conference 15-17 Mar 1944 Oillee of the Judge Advo. 
eale General, Army Service Forces m 36 iComrnentn by Colonel ilarlrserle 1 

31'30 \I J SS6 iA F C I1 R 1990) 
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an enlisted maintenance crew chief's dependent wife The 
court equated this to fraternization 364 At his court-martial, the 
accused was prosecuted for conduct unbecoming an officer and 
a gentleman under UCYJ article 133 and for violating his com- 
manding officer's order to stay away from the dependent wife 
under UCMJ article 90 The court made the following Illumi- 
nating remarks 

Although RL [the dependent wife] was a willing partici- 
pant, the airman [her husband] was clearly victimized by 
this crime The impact upon the airman-his marriage, his 
job, and his perception of Air Force officers, was signifi- 
cant and foreseeable Furthermore. while RL's nonmilitary 
status precludes a technical charge of fraternization, her 
status as the dependent wife of an airman gives this of- 
fense rnanv of the attributes of fraternization in terms of 

and upon the per- 

In L'myr ,  Z.rrvaiav '.' a te.-a!e Xalv ileurenant". rcfcsrc! 
:o protide a u x c  ;a.-p:c !n accordarc. \ t i 3  aFpii.s$!e S2vd. 
regc.arion; ''. t:er ih'ecrior. Ferrairea rn r t c  :e-& er 
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question. There 1s no doubt that  fifty years ago, this procedure 
never would have been aliowed. A logical conciusion is that 
officers have suffered a considerable erosion of the prestige 
they once enjoyed, and are now on an equal footing with en- 
listed personnel such that  enlisted personnel can now super- 
vise officers in certain circumstances. One must candidly won- 
der whether this is the same court that consistently upholds 
the validity of most fraternization regulations. The court's rea- 
soning, in denying the validity of her argument, was as fol- 
lows: 

Although her pleadings are phrased in terms of fraterniza- 
tion, her real complaint is that, in the hierarchical mili. 
tary society, it is demeaning and degrading for an officer 
to be observed by an enlisted person while she performs 
an activity that typically is performed in private.880 

Vnfortunately, both parties have missed the real issue Frat- 
ernization was not appiicable in L'nger because it involved a 
coerced event, orchestrated by the command, and did not in- 
volve a consensual relationship. The court, on the other hand, 
totally missed the mark. The accused's real complaint was not 
one of but of honor. Actually there is something 
inherently and tangibly wrong with having a subordinate 
watch over a superior, to ensure compliance with a regulation, 
if there is a factual distinction between officers and enlisted 
personnel. If there is not-as this case suggests-then there is 
no purpose in prohibiting officer-enlisted fraternization. The 
court went on to make a statement that becomes almost incred. 
ible if one bears the same court's fraternization holdings in 
mind: "The armed services are sufficiently egalitarian that ev- 
ery person in the armed services may be required to provide a 
urine specimen under direct observation."382 The word "egali- 
tarian'' is never found in the court's rationale upholding frat. 
ernizacion convictions. The court's flexible, ad hoc standard of 
appropriate officer-enlisted relations is most discomfiting. 

XIX Conclusion 

This article has analyzed the many ambiguities in the differ. 
ent services' fraternization regulations to show not only that 

33" rnper,  27 M J sr 368 Iemyhasll added) 
\Ye must ssmme rhal she did not r a m  rhese insues r h e n  she had to  share locker 
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commanders and soldiers have nebulous standards to follow, 
but also that the current regulatory scheme offends the pur. 
pose of the UCMJ. Although regulation of fraternization is 
clearly a legitimate military governmental interest, and the 
current regulations reasonably relate to a legitimate end-that 
IS, maintaining good order and discipline-the more penetrat. 
ing question is whether the regulations achieve their purposes 
at too great a cost by exceeding legitimate objectives and by 
allowing disparate treatment for similar conduct. A proper bai- 
ance must he struck between First Amendment rights and dis- 
ciplinary needs, without naive appeals to maintaining the his- 
torical status quo of unduly restrictive regulations 

The practice in the civilian world and the policies of other 
military forces demonstrate that the only legitimate justifica- 
tion for regulating fraternization is a concern for maintaming 
the integrity and authority of the chain of command. Civilian 
practices also suggest that an overly broad military fraternlza- 
tion regulation breeds contempt among civilians for military 
justice-especially by permitting the personal predilection of 
commanders to dictate standards of enforcement, which vary 
wiidly 

The current custom-based fraternization article contains the 
seeds of its own destruction Custom is difficult to discern, and 
subject to varying interpretations and definitions depending on 
whose conduct creates the custom. Class-based fraternization 
was founded on artificial and antiquated social distinctions re- 
jected by Americans since the Revolution, but masquerading in 
different guises throughout our military's history Indeed, 
maintaining the viability of fraternization regulations has be- 
come an end in itself 

In terms of the role of law, a custom-based regulation allows 
those whose conduct is being regulated to change the custom, 
albeit over time In other words, the foliawers conceivably 
could be directing the ieaders--a perversion of authority that 
1s a direct threat to any military organization By allowingpast 
custom to dictate current rules, the military guarantees its 
domination by outmoded standards. In times of rapid social 
change, this IS a dangerous way to proceed. Even less accept- 
able, however, 1s to set a standard that is not in consonance 
with reality, and to label it as  a custom. The need for a precise 
DOD standard is obvious. Rather than having a reactive regu. 
lation, the military needs a normative fraternization policy 
that imposes clear and reasonable standards of conduct from 
above. thus earning the respect and compliance of those below 
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My father told me never to give an order unless I was 
certain it would be carried out. I wouldn't issue a no-frat- 
ernization order for all the tea in 

- General Douglm Mawlrthur 
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APPENDIX 
Proposed Department o f  Defense Standard on 

Fraternization 

1 Background 

The Department of Defense (DOD) recognizes diversity 
among the military services based on historical differences in 
mission, history, custom, and tradition While diversity is a 
source of pride, esprit de corps, and is desirable in many areas, 
it should not lead to inconsistent policies, especially when vio- 
lation of such policies is subject to criminal sanction. The ap- 
plication of different service fraternization policies has led to 
anomalous results. Without a uniform standard to guide the 
services, application of service customs have led to signifi- 
cantly dissimilar treatment for identical conduct. The inconsis- 
tency, inequity, and perception of unfairness this has created 
is not conducive to good order and discipline. In light of the 
trend towards joint operations, and in recognition of a greater 
number of women on active duty in the services, this Depart- 
ment deems necessary the promulgation of a single standard 
for fraternization 

2.  Purpose 

a. This policy sets the standard and provides guidance to be 
used throughout DOD. While this regulation will be considered 
definitive, individual services are free to promulgate their own 
regulations in this area, consistent with this policy. 

b. This policy is intended to promote uniformity in the crimi- 
nal and administrative processing of fraternization cases. This 
regulation applies to all DOD organizations and uniformed per- 
sonnel, active and reserve This poiicy is punitive in nature, 
and violation of its provisions may subject DOD personnel to 
action under the UCMJ or other adverse administrative action. 

, 

3. DOD Policy on Relationships and Fraternization Between 
Service Members 

a. Fratemiration. Fraternization denotes unlawful reiation- 
ships subject to criminal prosecution under Articles 92, 133 
and 134 of the UCMJ. If administrative action is deemed ap- 
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propriate, it will be accomplished in accordance with applica. 
ble service regulations. In the context of this regulation, frater- 
nization refers primarily to mixed-gender relationships, 
although same gender relationships may also result in fraterm- 
zation. Fraternization is any close, personal, non-professional. 
social relationship between two military uniformed members 
of DOD, or between a uniformed member and a civilian subor- 
dinate, regardless of rank. gender, or sernce, where the two 
individuals are in the same chain of command or sphere of 
influence, and relate to each other on terms of military equal- 
ity, disregarding normal considerations of military etiquette, 
or where the relationship involves or isjustirzably perceived to 
involve partiality, preferential treatment. or abuse of rank or 
position. and impacts adversely upon good order and disci- 
pline. 

b. Prohibtted Relationships. The following relationships are 
prohibited and are considered fraternization per se upon proof 
of the status of each member: 

I .  drill instructor-recruit 
2. trainer-trainee 
3. faculty-student 
4. instructor-student 
5. recruiter-poolee 
6. married-single 
7. married-married 
8. attorney-client 
9. doctor-patient 

IO. chaplain-penitent 

The above prohibitions assume a chain of command relation- 
ship for numbers 1, 2 ,  3, 4, and 5 ?;umbers 6 and ? pertain to 
adultery between servicemembers. 

c.  Additional clarzfying definttions: 
I .  Relationshtp-Any association or acquaintance, 

including marriage, regardless of duty status, geographical 
location, attire. time, or pubiic or private locale. Relationships 
imply mutually voluntary conduct. 

2. Chain of command-Chain of command refers 
specifically to supervisory duties over a subordinate such as  a 
commander to anyone in his command. or an OICIKCOIC to 
anyone in his section. This contemplates either direct authority 
exercised over a subordinate through command rank, billet, 
reporting authority (fitness reports, evaluations. proficiency1 
conduct mark input, etc ), or indirect authority exercised over 
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an individual in a closeiy related unit, or  the succession of 
supervisors, superior or subordinate, through which command 
is exercised. This determination is always made from the 
perspective of the senior member of the relationship. No actual 
difference in rank is required, however, if one is senior to the 
other in billet, or duty assignment. This prohibition applies 
when the junior is in the same chain of command and for one 
year thereafter 

3. Sphere of iwuence-Any instance where the senior 
member of a relationship actually influences, attempts to 
influence, or is in a position to influence the assignments, 
performance appraisals, promotions, duties, benefits, burdens, 
or privileges of the junior member of the relationship. 

4. Military equality-Conduct between members in a 
relationship implying familiarity or undue informality not 
normally appropriate to the professional relationship of two 
military personnel of the same ranks in the same circumstance. 
Thus, dating, cohabitation, vacationing, gambling, and any 
intimate personal or physical contact is unauthorized between 
members in the same chain of command. 

5. Justifiable perception-To allege the perception of 
fraternization, articulable, specific factors giving rise to the 
perception must be stated short of proof of actual 
fraternization. Factors to be considered in assessing allegations 
of such perceptions include the size of the unit, and whether 
good order, discipline, or morale has been compromised in any 
direct, tangible, and cognizable fashion. Actual instances of 
partiality, preferential treatment, or abuse of rank or position 
assume proof of such conduct. Perceptions are a different 
matter. Technically, anyone may claim to perceive something 
amiss in a relationship regardless of the factual basis for such 
an assertion. The perception alone of these factors is as 
difficult to prohibit as it is to define, 

4.  Avoiding the Appearance of Impropriety 

a. An important goal af this regulation is to maintain and 
enhance good order and discipline in the Armed Forces. To 
that end, utmost professionalism is expected of ail personnel a t  
all times. Certain outward manifestations of personal relation- 
ships between military personnel are prohibited while on duty 
or in unUorm. These prohibitions include but are not limited to 
the following: kissing, touching, hand-holding, hugging, and 
other actions which typify romance OT publicly display affec- 
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tion. This does not prohibit appropriate conduct of this type at 
occasions of welcome aboard or farewells, where such conduct 
might be appropriate. 

b Certain customs of the services impact on relationships 
between couples of significantly disparate rank To avoid the 
appearance of Impropriety, the following guidance applies 
where participants In any personal relationship are separated 
by three or more pay grades or by officer-enlisted s laws 

1. Personnel engaged in such a relationship must exercise 
discretion in the conduct of their affairs .Vo public displays of 
affection are authorized on base regardless of duty status or 
attire-off base displays of affection are limited to areas of 
privacy where not likely to be seen or heard by other military 
personnel or civilians, and are strictly prohibited when in 
uniform. 

2. Assighment pol icy .  Military personnel involved in a 
relationship not prohibited by this regulation or who are 
married will not be assigned to the same unit, where they 
would be in the same chain of command. In dating 
relationships or engagements, however, it 1s the duty of the 
senior member of a relationship to disclose the relationship 
where It appears imminent that they will be assigned to the 
same unit. Service detailers and commanders will ensure that 
personnel Involved in such relationships are not placed in the 
same chain of command. 

E Authorized relationships 

a. Social and/or sexual relationships to include dating and 
marriage between military personnel are authorized u-here not 
specifically prohibited by this regulation. 

b. No punitive or adverse judicial, nonjudicial, or adminlstra- 
tive action may be taken against personnel involved in rela- 
tionships not prohibited by this regulation. 

6 Guidelines for Imposition of Adverse or Punitive Sanctions 
on Personnel Involved ~n Prohibited Relationships 

a. The senior member of a prohibited relatmnship bears the 
primary responsibility for the relationship, While both mem- 
bers may be subject to adverse action, the senior member 
should be held to a higher standard. 
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b. Commanders will make every reasonable effort to identify 
and terminate prohibited relationships at an early stage. Reso. 
lution of all fraternization cases should occur at the lowest 
level appropriate to the infraction and consistent with the 
need to maintain good order and discipline. Commanders are 
free to choose from the entire spectrum of administrative and 
judicial sanctions 

7 .  Continuing Education 

Commanders at all levels will ensure continuous education 
on fraternization and are expected to lead by example. Each 
service shall ensure that this policy is disseminated and fully 
understood by ail personnel. Programs to ensure continued ex- 
planation of the policy will be established 





FREEDOM OF NAVIGATION AND THE 
BLACK SEA BUMPING INCIDENT: 

HOW "INNOCENT" MUST INNOCENT 
PASSAGE BE? 

LIEUTENAXT COMMA~DER J o ~ h  W. ROLPH' 

I Introduction 

A common theme in discussions concerning freedom of navi- 
gation is the inevitable conflict generated by competing inter- 
ests of coastal states and the international community regard- 
ing use of the world's oceans-in particular, territorial waters. 
Balancing the sensitive considerations of continually ex- 
panding coastal state sovereignty claims with the international 
community's global navigation needs has been a central focus 
of almost all Law of the Sea negotiations. At the heart of this 
conflict is the struggle that major naval powers-including the 
United States-are experiencing in keeping the oceans open so 
that they may pursue their various strategic and diplomatic 
interests.' Much of the discontent is caused by the increasing 
"territorialization" of previously unrestricted waters by 
coastal nations concerned with protecting state security, envi- 
ronmental, and economic interests.2 This may be the product of 
some states' tendencies to view their particular interests as 
somehow separate and distinct from those of other nations 
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Whatever the impetus. as littoral states have enlarged their 
territorial sea jurisdictions and ocher Law of the Sea claims, 
maritime powers have witnessed a continuing erosion of, and 
challenge to. the freedom of navigation This is especially true 
in relation to warships 

The regime of innocent passage, as it exists in customary 
international l a u ,  and as negotiated and codified in the 1982 
United Sations Convention on the Law of the Sea (LNCLOS 
111),6 represents an attempt by the powers involved to compro- 
mise upon, and harmonize. these competing interests. "Simply 
stated, [the] regime is designed to provide a framework for 
achieving accommodations of the coastal State's exclusive in. 
terests and the [international] community's inclusive interests 
in the territorial sea ' ' I  Innocent passage allows coastal states 
to pursue their various policies of national sovereignty, while 
a t  the same time maintaining global freedom of navigation by 
which other nations may pursue their economic and political 
objectives.' In practice, however. innocent passage-as both 
an academic and applied concept-has many interpreters, not 
all of whom agree on exactly how "innocent" the passage must 
actually be under this regime The importance of specifically 
defining the concept was never illustrated more graphically 
than it was during the Black Sea bumping incident of 1988. 
World superpowers stood head to head in opposition and con- 
frontation over whether mnocent passage is an absolute right 
in international law, or  simply a privilege afforded on coastal 
states' terms The incident unequivocally demonstrated the 
need to clarify the regime further, and to identify who decides 
when passage IS innocent or  namnnocent. 
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11. The Black Sea Bumping Incident 

On February 12, 1988, warships of the United States and the 
Soviet Union "shadow boxed" over the issue of innocent pas- 
sage in the Black Sea. The United States, in a direct and open 
challenge to Soviet legislation that severely curtailed the right 
of innocent passage in Soviet territorial waters, commissioned 
a "Freedom of Yavigation" exercise in the Black Sea to chal- 
lenge those Specifically, the 1982 Law of the 
Union of Soviet Socialist Republics on the State Frontier of the 
U.S.S.R.,g and subsequent implementing regulations, purported 
to limit innocent passage in Soviet territorial waters to the fol- 
lowing predesignated "routes ordinarily used for international 
navigation" 

In the Baltic Sea, according to the traffic separation sys- 
tems in the area of the Kypu Peninsula (Hiiumaa Island) 
and in the area of the Porkkala Lighthouse; 

In the Sea of Okhotsk, according to the traffic separation 
schemes in the areas of Cape Aniva (Sakhalin Island) and 
the Fourth Kurile strait (Paramushir and Makanrushi is- 
lands), and 

In the Sea of Japan, according to the traffic separation 
system In the region around Cape Kril'on (Sakhalin Is- 
land).ID 

Ostensibly, these five traffic separation schemes were the only 
areas in which the Soviets would allow passage of foreign war- 
ships and stili consider the passage to be "innocent."" Ex- 
cluded from the legislation was any provision allowing for in- 

. .  . . .  
B Law of the Unlan of Sovler Soelallif Republlcr 0" rhe State Fronfler of the USSR 24 
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nocent passage through any of the Soviet Union's territorial 
waters in the Black Sea. The United States found this legisla- 
tion unacceptable under international law and mounted an in- 
dependent challenge via the Freedom of Savigation program." 

On the morning of February 12, 1988, two United States 
Navy warships, conducting routine operations in international 
waters in the Black Sea, altered their courses in a manner chat 

U S.S. Caron and the K3.S  Yorktown were tasked by Pentagon 
officials to enter Soviet waters off the southwestern tip of the 
Crimean peninsula and traverse eastward. parallel to the Cri- 
mean coastline. until they reentered international waters a few 
hours later.'* The goal Of  the passages-which were to  be con. 
tinuous, expeditious and nonprejudicial to Soviet territorial 
sovereignty-was to manifest a nonprovocative exercise of the 
right of innocent passage l e  

The U.S.S. Caron IS a heavily armed Spruance class de- 
stroyer, with a 7800-ton displacement, configured for sophisti- 
cated intelligence gathering. A "modern-day Pueblo" as  one au- 
thor called it,1d the Caron's missions routinely have inrolved 
freedom of navigation exercises, as well as  intelligence related 
activities The U S.S Yorktown, an Aegisdass guided missile 
cruiser. w c h  a 9600 ton displacement. is also heavily armed, 

would guide them directly into Soviet territorial waters The 

notes 43-77 and aceampan)mg text 
lack Sea W A E ~  POST Feb 13 1986 at  A23 

8 ARVE Carma. Tam, 14, at 16 (Me) 18881 
ubjecr to  this Conrennon ships af all stares 
right of innocent passage through rha l e r ~ i  

roll. Black D a i  on the 
UhCLOB 111 BUP'ri note b 
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having the primary mission of serving as a defensive escort for 
other ships In tandem, these two very capable American war- 
ships entered the twelve nautical mile territorial sea claimed 

Jul) 17 CARON ianduers 'Operaoan Eagle Eye,' turxeillance af the Soviet 
alrerair carrier KIEV I" rhe western Mediterranean 

August 18-19 CAROS conduct3 surveillanee operatlonr 10 the Gulf af Sidra, 
lneludlng the flrrl frarkmg of Llbyan Fl l fE l  fighters 

August 27-  September 3 CAROU p8rfrci~afes m exemiie '  mag^ Sword ' jn the 
Korwagian S e i  iarf  of Ocean Yenrure 'SI, ' and conducts Over-the-honmn 8u1 
v e i l l a n ~ ~  and targeting 

February 16-27 March 2.7 March 20- Aprrl 1 CAROI conducts Centr.1 American 
1882 

inrelllgDnce COlleellD" 0peTltlO"s 
1883 

hprll 15.22 C M O S  Condwtb aaulhern Ciribbean special a~eranans and ~ n t e l l ~ .  
geoce collectla" 

October 21 CAROX IS detached from the USS IIDEPELDENCE (CY-62) bat. 
tlegravp irhlle rrsnsmng to rhe Mediterranean and 16 direcfcd to Grenada CARON 
Is ordered to  proceed at "max s p e e d  to  rake UP ~ I a r i m  LI soon ab Daaiible 

Oeraber 23 CAROI 18 the first Cmled States havy rhiD Lo arriie on station for 
Operatian Crgenr Fur? " the iniasmn of Grenada 

1884 
Januaci 3 CAROS rakes up p~rlllon for 62 days of Inrelllgence ~ o l l ~ e f l m  and 

anl l ler )  flre JuDPOrt off  of Beirut Much of the time. rho dealroger Is anchored 
only 1000 yards from the Lebanese C O ~ M  

March 30 . A w l  16 CAR0.Y conduerr aumelllanee operallonr 3" the eartarn 
lediferianean 

havember 6 -December 18 C A R O I  mnduets Central Ameilcan 8peelal opera- 
Uonr. lncludmg rIBn.ilt of the Panama Canal md Intelllgmee ~ ~ l l e ~ l l ~ n  In the esst- 
e m  Pselflc 

1085 
November 20. December 8 CAR01 conducts i ~ i v ~ l l l a n ~ e  a~eranoni 8n the east- 

o m  MedlterlaneBn. lnelvdlng B port visit 10 Hdfa,  lrrsel 
December 8.13 Ihe CSS S O R X T O W I  (CG-48) and the CAROh enter the Black 

Sea far the rleond Unlfed State8 Sa%y 'Black Sea Opa" of the year This 1s the 
flral AegWOulboard ream ever fa $0 into the Black Sea 

1088 
Januaci I CAROh begms four months Of duty Ln Y B ~ I D Y S  ' O ~ e r m o n ~  tn the 

\1ClnXY 01 Llbya. ' Including Gulf af Sidra operarmns January 7 . February I and 
Februan 7-17 
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by the Soviet Union1B and sailed eastward along the Crimean 
peninsula, coming within seven to ten miles of the Soviet coast- 
l ~ n e . ' ~  The Caron entered Soviet territorial waters first, foi- 
lowed closely thereafter by the Yorktown. Within fifteen min- 
utes after their entry, the Caron and the Yorktou'n found 
themselves being "shadowed" by two Soviet naval vessels: che 
Bezzavetny, a Krivak I-class frigate with a 3900-ton displace- 
ment, and the SKR-6. a Mirka 11-class light frigate with a 1100- 
ton displacement.z0 Both Soviet vessels had been dispatched 
from Sevastopol, homeport for the Russian navy's southern 
fleet, wwth directions to "intercept" the Caron and the York- 

March 22-29 C.<RO\ series as flag ihip for Deifraiei  Squadron 20 r h r e h  leads 
a rhree-ihlo surface-amon m o u ~  f o  be the first vesiel to  CIOII !he 'Ilne-of-dea:l? " .  
~n the Gulf  of Sidra 
.4pnI 16 CAROL ends ~ l s  o~eraflaor ~n the  i l r r n l t i  ut L l b i a  

l S S i  
April 13 . M a g  20 CAROh canduclr iu rv~ l l l an~e  of Central .America m d u d m g  

October 16-16 CAROI canducrs operations in the Gulf of Sidra 
December 1-6 CAR01 conducts rurieillance operatiam an the eaifem Uediier- 

rsnean and fmlihes  w r h  lsfe December port calls l a  .4lexandrla Egypt and Halfa 
Israel 

operaflonl ~n the  Carlbbean and the eastern Paclflc 

1088 
Februar) 12 ChROZ and USS YORKTOU\ are bumped by fuo  Sailer \ a i )  

frigates nine miles f rom the Crimean coast ~n the Black Sea 

Id. sf 6 
' j  The breadth 01 the Sor ie l  terrltarial sea ~ a e  nor at issue CJ I-XCLOS 111 m p r a  

note 5 art 3 ( Iel,erg state hsi rha right to  establish rha breadth af It% rerrirarlal sea 
L; . - . . . . . . ... . - - . . . . ._ . . 
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town for their violations of the 1982 Law on the State Bound- 
ary and the 1983 Soviet iiavigation Rules s' 

Approximately eight miles off the southern tip of Crimea, 
between Sevastopoi and Yalta, the Soviet vessels assumed a 
position between the American ships and the Crimean coast- 
line. They then began to parallel the movement of the Caron 
and the YorktoumZ2 Apparently acting upon direct orders from 
Moscow,s3 the Commander of the Soviet Mirka-I1 class light 
frigate, the SKR-6, maneuvered to within fifty meters of the 
Caron. At the same time, the Krivak-class frigate, the Ber- 
zavetny, positioned herself similarly in relation to the York- 
town.24 Upon reaching her position opposite the Yorktown, the 
Berrauetny's commander radioed the American guided missile 
cruiser and advised her that she had entered Soviet territorial 
waters 2K The Y w k t o u n  acknowledged the communication, but 
continued forward on a steady course and speed.2b The Caron 
did likewise. One more radio warning from the Soviets fol- 
lowed, but it went unacknowledged by the American war- 

mpva note 20 

loui ielardinl his cammuniearioni a l th  the Yorktovn 
25Cammander Vladlmlr Bagdashin a1 the Beriavemy W B Q  quofad by Pravda a i  ial- 
. .  

I went on rhe 10th radlo channel the lnternatlonal one and named them The, 
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ships ii Almost immediately thereafter, and wth in  mmutes of 
one another, both the Caron and the Yorktown were 
''bumped"28 on their port sides by their respective escorts- 
the Caron first by the Mirka-I1 class light frigate, then the 
Yorktown approximarely three minutes later by the Krivak-I 
class frigate.?O The Soviet vessels involved in this incident 
were significantly smaller than the American ships with which 
they made contact, and overall damage was negligible 30 There- 
after both the Caron and the Yorktown continued on course 

. . . . . . . . 

. .  
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in Chief of the Soviet Navy, initially denied that Soviet vessels 
had rammed the American ships deliberately. He alleged that 
the American vessels caused the "coiiision" by ignoring warn- 
ing signals and by maneuvering dangerously after entering So- 
viet territorial However, because incontrovertible ev- 
idence was gathered proving that the Soviet ships had 
intentionally bumped the Caron and the Yorktown while they 
maintained steady courses and speeds?' Markov retreated 
from his position. The Soviets then proffered the argument 
that  the American vessels' passages through Soviet territorial 
waters in the Black Sea was not innocent because they violated 
the Soviet Union's 1982 Law on the State Border and the 1983 
Soviet liavigation Marlen Voiosvov, Chief Secretary of 
the Soviet Law of the Sea Association, opined that the 
passages were iiiegai because "[mlaritime laws specify that 
warships while exercising the right of innocent passage should 
strictly observe the requirements of the littorai state so as to 
prevent breaches of safety and good order in foreign territorial 
waters.'136 Because the passages of the Caron and the York. 
town had not taken place in one of the five routes specified for 
transit by the 1983 Soviet Navigation Rules, the Soviets 
viewed them as violations of their sovereignty in contraven- 
tion of their domestic legislation, customary international iaw, 
and the UNCLOS IK3' Furthermore, the Soviets argued that 
the passages of the American warships were not innocent be- 
cause they were navigationaiiy unnecessary-that is, the 

. .  
that had recorded both burnplng epmoder, and which e l e ~ r l y  demOnilmled that  
neither rhe Caron nor the Yoiklorn were 'maneuvering dnngerauily ' Additionally 
recordings of the radio mansmlsiiloni from rhe S o w e l  ship Commander indicating that 
"I am aurhorlred t o  strike y o w  ship with one of our&' were available In demonstrate 
that the Savisrs had lnltrnred the meldent Lee mpm note 31, and bee U S  Navy 
ridemape (CODY on f i le,  1ntem8tmnd Law Dlviaion The Army JAG School, Charlollel- 
YlllC, VB ) 
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Caron and the Yorktozcn could have transited the Black Sea In 
international waters instead of through Soviet territorial sea 38 

The position of the United States was clear and unambigu- 
ous-the transits of the Caron and the Yorktown were valid 
esercises of the right of innocent passage.3e Richard L. Armit- 
age, then Assistant Secretary of Defense for  International 
Security Affairs. acknowledged that, from an operational 
standpoint, the transits were not neces~ary. '~  He asserted that, 
despite the absence of necessity, as  long as a passage is contin- 
uous, expeditious. and conducted in a manner not prejudicial 
to the peace, good order. or security of the littoral state it 15 
i n n ~ c e n t . ~ '  The United States went on to acknowledge that the 
Black Sea transits speciflcally had been commissioned as part 
of its ongoing Freedom of Kavigation program 42  

111. The Freedom of Sawgation Program 

The United States' commitment to preserving and protecting 
maritime rights and freedoms 1s no better exemplified than in 
its Freedom of Navigation (FOK) program Recognizing that 
the many navigational rights it currently enjoys may be iost 
over time if not used, this program charts a steady course for 
actively asserting these freedoms globally to ensure their con- 
tinued v i a b i l ~ t y . ~ ~  Because the United States did not sign or 
ratify the UKCLOS 111. but nevertheless accepts its naviga- 
tional principles as customary international law, a continuing 
obligation exists to exercise these rights to preserve them 44 At 
the heart of customary international iaw 1s assertion and ac- 
tivism. In other words, "[tlo protect our navigational rights 
and freedoms we must exercise them."'j The Freedom of Kavi. 
gation program accomplishes this by targeting and operation- 
ally challenging maritme claims that are in contravention of 
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international law. The 1982 Soviet Border Rules and the 1983 
Soviet Kavigation Rules, which attempted to thwart innocent 
passage in the Black Sea, are exactly the type of maritime 
claim that the program was designed to 

The program was created in 1979 during the final year of 
the Carter Administration." The feeling at the time was that 
"even with a widely ratified Law of the Sea Treaty to which 
the United States was a party, it still would be necessary to 
exercise the rights set forth in the convention in order not to 
lose them."48 President Carter himself made this point clear in 
announcing the new program. "Due to its preeminent position 
[in world affairs], the United States feels compelled actively to 
protect its rights from unlawful encroachment by coastal 
states ' ' l e  The 1983 presidential ocean policy statement by 
President Reagan further committed the United States to this 
concept 

The United States will exercise and assert its navigation 
and overflight rights and freedoms on a worldwide basis in 
a manner that  is consistent with the balance of interests 
reflected in the [1982 Law of the Sea] Convention. The 
United States will not, however, acquiesce in unilateral 
acts of other states designed to restrict the rights and free- 
doms of the international community in navigation and 
overflight and other related uses of the high seas 50 

The Bush Administration has continued this course, essentially 
adopting the 1983 ocean policy statement as its own funda- 
mental platform.s1 

The exercise of navigational rights by the United States is 
not intended to be provocative or threatening, nor does it seek 
to challenge lawful exercises of coastal state sovereignty over 
its territorial waters 5 2  "Rather, in the framework of custom- 
ary international law, it is a legitimate, peaceful assertion of a 
legal position and nothing more."63 Xoteworthy also is the fact 

*-Robe,  mpra nore 46, at S5 

u Dep'f of Sr Bureau Of Pub Aff , U S Freedom of K&vlgaflon Program, GIST 1 
(Dee 1988) [herelnafrer GIST I ]  

vegraponte 8Wra note I ,  a1 4 2  

Statement m L'nlfed Stales Ocean Pahcy, auprli note 18 *f 384 
I' lalone Lou of fhs Sea-Again, Slafsmmf Lo Canmais, 136 Cauo R i c  S5347. 

j* GIST 2 ,  ~ W I O  nom 8 
~=2e%roDonre mnra nore 1. Bf 42 

6650 at5648 (Apr 18 1090) 



148 .MILITARY LAW REVIEW [VOl.  135 

that, in theory, no state is immune The program purports to 
reject impartially the excessive maritime claims of "allied, 
friendly, neutral, and unfriendly states alike."64 

The goals of the Freedom of Navigation program are accom- 
plished by the following three-step approach: 

A. Informal Diplomatic Assertion 
The United States endeavors to resolve alleged unlawful 

maritime claims at the lowest level possible This is done in 
two ways First it will make a diplomatic attempt to guide 
state practice toward general acceptance of the UNCLOS 111 
provisions through bilateral negotiations 66 Influencing state 
legislation prospectively is much easier than attempting to 
change it retrospectively. and American representatives in- 
volve themselves with other countries to encourage conform- 
ance with the Law of the Sea Second, the State Department 
will select an unlawful maritime claim and seek, through infor- 
mal diplomatic channels, to convince the state invoived to con- 
form its claim to international iaw. Most often this action is 
taken through informal protests and negotiations.s' 

B. Formal Diplomatic Assertion 
When appropriate, the State Department will file a formal, 

written diplomatic protest that addresses specific objectiona- 
ble maritime claims of other states.b8 More than seventy of 
these protests have been filed since 1848, and more than fifty 
since the inception of the Freedom of Kavigation program in 
1919.'8 

C. Operational Assertion ofRight8 

When diplomatic efforts prove to be inadequate, components 
of both the Navy and the Air Force may be called upon to 
assert freedom of navigation rights. "Operational assertions 
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tangibly manifest U S  determination not to acquiesce in exces- 
sive claims to maritime jurisdiction by other countries."80 Car- 
ried out against friend and foe alike, Freedom of Bavigation 
exercises are the most controversial prong of the three-step 
approach. Generally speaking, this assertion-of-rights program 
has been used to challenge: 

(1) Inflated historic waters 

(2) Improperly drawn baselines for measuring maritime 
claims;81 

(3) Territorial sea claims greater than twelve nautical 
miles;68 

(4) Territorial sea claims that impose impermissible restric- 
tions on the right of innocent passage for any type of vessel, 
such as requiring prior notification or authorization for pas- 
sa&' 

( 5 )  Excessive jurisdictional claims In areas beyond the terri- 
torial sea of a nation that have the effect of restricting high 
seas freedoms, such as in the exclusive economic zone (EEZ), 
or in so called "security zones."BC 

IC Since World War 11, more than 7 5  m a l t a l  nalians have asserted ~ a n o u s  maritime 
claim8 that the United States behe>es 811 inconslarent U i f h  the Law of the Sea and 
thieaten the freedom of navigation I d ,  881 Lilch, J U P ~ O .  note 44. 81 241 
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1II;SE 
(6) Archipelagic claims not in conformance with UKCLOS 

(7) Territorial sea claims that overlap international straits, 
but prohibit or inhibit the right of innocent or transit pas- 
sage e7 

To reduce the Inentable political friction that results from 
the conduct of Freedom of Sarigation exercises, they are al- 
most always highly classified in nature.88 This approach, h o w  
ever, conflicts with the notion that these challenges should be 
open and notorious to clearly communicate that the United 
States does not recognize the particular claim mvolved.6u The 
impact of "stealth" Freedom of h'arigation exercises on cus- 
tomary international law formulation is. no doubt, a matter 
subject to much debate 7c 

The United States recognizes that there will be times when 
the political costs of asserting Freedom of Savlgation rights 
will be high However, if the mwor maritime powers do not 
jointly take action to regularly assert their international rights 
in the face of claims by others that do not conform to the law, 
"they will be said to acquiesce in those claims to their disad. 
vantage ''ii The world community may not allow itself to be 
"coerced into lethargy" in the protection of the freedom of the 
seas '3 
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There was nothing a t  all lethargic about the American chal- 
lenges to disputed Soviet maritime claims in the Black Sea. The 
1988 bumping incident was the culmination of a t  least two 
prior Freedom of Navigation exercises by the United States in 
those waters." Ironically, on each of the three known occa- 
sions when Black Sea challenges were conducted, the Caron 
and the Yorktown were i n v a l ~ e d . ' ~  From 1984 on, their bien- 
nial presence in the Soviet territorial sea steadfastly demon- 
strated American resolve in asserting global freedom of navi- 
gation and the right of innocent passage, despite the potential 
for political friction. The use of United States naval warships 
in the exercise of disputed navigational rights carries the very 
real risk of conflict: 

Within DOD, there is also a sober appreciation that the 
literal testing of the waters required by a FOX strategy 
involves risk of confrontation and escalation . . , , The 
FON program serves as a barometer of American willing- 
ness to run risks to preserve maritime freedoms . . . . As 
long as American policy makers choose to reject the 1982 
Convention and rely instead on customary law, there is no 
viable alternative to the FOii strategy. The essence of cus- 
tomary international law is activism-the will to act in 
situations where law is made, and unmade, by acquies- 
cence.T6 

The right of innocent passage through the territorial waters of 
coastal states is integral to American interests, which span the 
world's oceans-both politically and ec~nomically.'~ The "ac- 
tivism" required to maintain this fundamental customary law 
regime will continue to place mantime nations potentially in 
harm's way unless consensus can be reached. The UNCLOS I11 
purported to provide the world community with an exhaustive 
and objective list of criteria that would define passage as inno- 
cent or noninnocent. Severtheless, state practice since 1982 

- * T h e  March 13, 1986 Freedom Of \avlganon exercise %vas vmually identical to the 
1988 e x e m i e  The 1884 e ~ e r r l s e  remlfed In no offlclal Sor ie l  protea1 The 1886 exer. 
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has demonstrated that the regime is still very unclear and yet 
unsettled. Reaching a consensus on the fundamental concept of 
"innocence" has proven to be virtually impossible, and the re- 
sulting uncertainty threatens to incapacitate this most essen. 
tiai navigational principle 

IV. How "Innocent" Must Passage Be? 

A. Innocent Passage Gnder the LWCLOSIII 

The UNCLOS 111, which opened for signature in Jamaica on 
December 10, 1982, addressed innocent passage In a manner 
thought to represent the definitive and conclusive statement 
on the navigation of foreign vessels in a coastal state's territo- 
rial sea.78 Article 17 of the UXCLOS Ill guarantees to ships of 
all states, coastal or  landlocked, the "right of innocent passage 
through the territorial sea ''IS Article 18 examines the meaning 
of the term "passage" in some detail, and mandates that it be 
conducted in a "continuous and expeditious" manner.ao The 
"heart" of the innocent passage provisions is contained in arti- 
cle 19, which seeks to define the right objectively by specify. 
ing noninnocent activity as follows 

(1) Passage is innocent so long as  it is not prejudicial to 
the peace, good order or security of the coastal State. Such 
passage shaii take place in conformity with this Conven- 
tion and with other rules of international law 

(2) Passage of a foreign ship shall be considered to be 
prejudicial to the peace, good order or security of the 
coastal State if in the territorial sea it engages in any of 
the following activities: 

(a) any threat or  use of force against the sorer. 
eignty, territorial integrity or political independence 
of the coastal State, or in any other manner in viola- 
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tion of the principles of international law embodied in 
the Charter of the United Nations; 

(bj any exercise or practice with weapons of any 
kind; 

(cj any act aimed at collecting information to the 
prejudice of the defence [sic] or security of the coastal 
State; 

(d) any act of propaganda aimed a t  affecting the de- 
fence [sic] or security of the coastal State; 

(e) the launching, landing or taking onboard of any 
aircraft; 

(f) the launching, landing or taking onboard of any 
military device; 

(gj the loading or unloading of any commodity, cur- 
rency or person contrary to the customs, fiscal, immi. 
gration or sanitary laws and regulations of the coastal 
State; 

(h) any act of wilful and serious pollution contrary 
to this Convention; 

(i) any fishing activities; 

ti) the carrying out of research or survey activities; 

(k) any act aimed a t  interfering with any systems of 
communication or any other facilities or installations 
of the coastal State; 

(I)  any other activity which does not have a direct 
bearing on passage.81 

Article 20 mandates that  a submarine navigate on the surface 
and show its flag for its passage to be innocent. Article 21 
allows coastal states the right to adopt laws and regulations 
relating to innocent passage that have in mind the followmg: 

(a) the safety of navigation and the regulation of mari- 

(b) the protection of navigational aids and facilities and 

(e) the protection of cables and pipelines; 

time traffic; 

orher facilities or installations; 
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(d) the conservation of the living resources of the sea; 
(e) the prerention of infringement of the fisheries laws 

and regulations of the coastal state; 

(f) the preservation of the environment of the coastal 
State and the prevention, reduction and control of pollu- 
tion thereof; 

(g) marine scientific research and hydrographic surveys: 

(h) the prerention of infringement of the customs, fiscal, 
immigration or sanitary laws and regulations of the 
coastal States.az 

When safety of navigation 1s a concern, article 22 allows 
coastal States to require foreign ships exercising the right of 
innocent passage to use specifically designated sea lanes and 
traffic separation Article 24 cautions coastal states 
not to "hamper the innocent passage of foreign ships through 
the territorial sea", and specifically not to 

(a) impose requirements an foreign ships which have the 
practical effect of denying or impairing the right of inno- 
cent passage: or 

(b) discriminate in form or in fact against the ships of 
any State or against ships carrying cargoes to, from or on 
behalf of any State 34 

Article 2E provides coastal states with an enforcement mecha- 
nism for handling noninnocent passage. Ail "necessary steps'' 
may be taken within a state's territorial sea to prevent passage 
that is not Innocent, inciuding any breach of a condition of 
admission to internal waters or for a port call g5 This article 
also aiiows the temporary suspension of the right of innocent 
passage if essential for the protection of coastal state secu- 
rity.86 Articles 29 and 30 purport to tailor the innocent passage 
provisions to Parships Arricle 29 defines a warship as  "a ship 
belonging to the armed forces of a State under the com. 
mand of an officer duly commissioned by the government of 
[that] State . . and manned by a crew which is under regu- 
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lar armed forces d ~ i p l i n e . " ~ '  Article 30 makes it abundantly 
clear that  if a warship fails to comply with a coastal state's 
rules adopted pursuant to articles 21 and 22, it may be re- 
quired to leave state territorial waters immediately.8s 

In considering these provisions against the backdrop of the 
Black Sea bumping incident of lg88, it is important to note 
what specifically was not mentioned in the UiiCLOS 111 First, 
there is no provision stating that a warship must request au- 
thorization for, or give prior notification of,  its exercise of the 
right of innocent passage through another state's territorial 
waters Second, there is no requirement that passage through a 
state's territorial waters be necessary for it to be innocent. 
Finally, no provision states that, to be innocent, the passage 
must be via the shortest, most direct means available.8R 

Those who view the UNCLOS 111 as a codification of custom- 
ary international law principles frequently claim that the ex- 
clusion of these matters indicates that they have no continuing 
efficacy in international law. That, however, may be too sim- 
ple an explanation. A persuasive counter-argument cites the 
language in the preamble to the UNCLOS 111, which states, ' ' 
. . matters not regulated by this Convention continue to be 
governed by the rules and principles of general international 
law "Bo The proposition that the preamble makes is that the 
UNCLOS I11 clarified many existing principles of the Law of 
the Sea, but was not intended to exclude matters that had 
gained general acceptance as customary Support for this 
interpretation also is found in article lQ(l), which not only 
defines innocent passage, but also states that "[sluch passage 
shall take place in conformity with this Convention and wi th  
other rules of internatzonal law." The United States has taken 
the position that article 19 contains an "all-inclusive" listing of 

p - l d  811 29 
I'ld ai? 30 

*zonal Low Xsprctr of the A c f l ~ i f ~ i o  of Ihs .Vatal Pisel oJ KSSR tn the World Ocson. 
pualrd m J m  i h e  pusstton of Innscant PUJIW~ for Warships mrr CICLOS UI, 13 
J h R l \ r  PoLlc" 56 64-66 (Jan 1958) 

LVCLOS 111, SYma note 5 preamble 
e Id  (emphasis added, ne# F S G < Y T C ~ &  iupm now 2 ,  at 147 



160 ,MILITARY LAW REWEW [VOI. l a 6  

activities incompatible with innocent passage.e2 To be nonin- 
nocent, the activity must be expressly proscribed by article 
19.03 

E .  The Soviet Union's Position on Innocence oJPassags 

With the above discussion in mind, it is important to clarify 
the specific objections that the Soviet Union voiced to the 1988 
transits by the Caron and the Yorktown through its territorial 
waters in the Black Sea The ObJectlons were twofold. First, 
passage of warships through Soviet territorial waters IS not 
innocent when it fails to  comply strictly with coastal state do. 
mestic laws-in this case, the 1982 Law on the State Border 
and the 1983 Saviet Navigation Rules.s4 Secondly, because the 
transits through the Soviet territorial sea were not necessary. 
and were undertaken solely to challenge Soviet domestic law, 
they were not innocent. 

Notably absent was any allegation by the Soviet Union that 
the Caron and the Yorktawn were engaged in intelligence cob 
lectron activity This is somewhat surprising considering the 
Caron's configuration for sophisticated intelligence collection 
and her history of assignments.s6 Numerous non-Soviet pundits 
were quick to leap to the concluxion that this passage was 
tainted because of the intelligence gathering past of the 
Caron.BB The Soviets ostensibly "knew better."#' Had intelli- 
gence gathering actually been involved, there is little doubt 
that the transit would have been in violation of the innocent 
passage regime 85 In determining Innocence, a distinction must 

"See SWP-3 ~upra note 18 at  2-9 n 26 heubauer rugra note 80 at 61 
a- Id 
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be drawn between the actual activity of the vessel during its 
passage as opposed to simply its capabilities.BB Prohibited ac- 
tivity in the territorial sea is the only way passage may be 
rendered improper. Mere possession of passive characteristics, 
such as combat or intelligence gathering capabilities, does not 
disqualify passage from being innocent loo KO evidence exists 
that  would suggest that the Caron or the Yorktown were en- 
gaged in intelligence gathering, and the fact that they were 
clearly capable of this activity is irrelevant in determining the 
innocent nature of their passages.'@1 

Soviet policy on innocent passage as reflected in its 1982 
Soviet Border Rules and the 1983 Soviet Kavigation Ruleslo2 
represented a complete reversal of Soviet doctrine on this mat- 
ter as it had existed since World War I1 The claim that coastal 
states were entitled to limit the passage of warships to specific 
or traditional routes, thereby excluding them from other areas, 
was a new Soviet Prior to the adoption of its 1983 
Savigation Rules, "Soviet legislation and practice . . was 
fully consistent with the prevailing customary rules of interna- 
tional law governing the right of innocent passage in the terri- 
torial waters of a coastal ~ t a t e . ' " ~ '  As one of the predominant 
maritime powers, the Soviet Union was at the forefront of the 
coalition striving for liberal interpretation for innocent pas- 
sage during the negotiations leading up to the UKCLOS III.'Oi 
This is perhaps best evidenced by the fact that the Soviets 
specifically had opposed the notion that innocent passage 
could be conditioned upon prior approval from, or notification 
of, the coastal state.LoB Accordingly, the United States was sur- 
prised when the Soviets objected to the transit of American 
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warships through Its Black Sea territorial waters-not because 
of theu behavior, but simply because of their presence.1o7 

The Soviet's legal argument for objecting was pedestrian, at 
best-because there were "no traditional seaways" in the 
Black Sea, entry by American vessels was per se improper 
Admiral Markov and Soviet Foreign Ministry spokesman. Gen- 
nady Gerasimov, attempted to clarify this position in a briefing 
held for foreign correspondents on February 13. 1988 

[Tlhere exists a [1982] law on the protection of the state 
borders of the Soviet Union This law does not provide for 
the right, as  you put it, of peaceful passage of naval ves- 
seis of any country through Soviet territorial waters in the 
area of the Black Sea. I think that the strict observance 
and resuect. mutual resuect. of the invioiabiiitv of the 
state borders of the sides (SIC) is In the inter& of the 
entire world community . . . 

Professor Mlarien Voiosov, Chief Secretary of the Soviet Law of 
the Sea Association, reasoned that "[mlantime laws specify 
that warships while exercising the right of innocent passage, 
should strictly observe the requirements of the littoral state so 
as  to prevent breaches of safety and good order In foreign ter- 
ritorial waters.""' He went on to ailege that 

[American] allusions to the so-caiied "right of innocent 
passage" won't hold water . Under the iegisiation ex- 
isting in the L'SSR foreign warships may not exercise this 
right in the given area of the Black Sea, because there are 
no designated routes for international shipping. The L S. 
narymen (sic) knew that weii enough Severtheless they 
resorted to an unlawful action."? 

In a nutshell, the position of the Soviets u a s  that innocent 
passage in its territorial %%-aters could occur only where it de- 
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creed that  the right existed. This was a position that the 
United States was unwilling to recognize or accept-a position 
that  obviously was ripe for challenge via the Freedom of h'avi- 
gation program 

C. The L'nitsd States' Position: The Presumption oflnnacence 

The United States was quick to respond to what it viewed as 
an unreasonable assertion by the Soviet Union. Applying a 
strict interpretation of the international law rules as codified 
by the UNCLOS 111, it argued that a presumption of innocence 
applied to passage of warships through foreign territorial wa- 
ters until such time as noninnocence clearly could be demon- 
strated within the context of article 19.1L3 The burden of rebut- 
ting this presumption of innocence falls upon the coastal state, 
which is relegated to using the objective and specific criteria 
contained in article 19 'I4 Ostensibly, the article 19 list is fi- 
nite, and "makes certain" noninnocent iiowhere 
in the article 19 criteria, or anywhere else within the UNCLOS 
Ill, is authority expressly or implicitly given to coastal states 
to preclude innocent passage by an act of omission. In other 
words, "the right of innocent passage is not a 'gift' of the 
coastal state to passing vessels but a limitation of its sover- 
eignty in the interests of international intercourse.''116 The So- 
viets could not preclude the right of innocent passage simply 
by failing to designate a "traditional sea lane" for that pas- 
sage. Article 24 specifically cautions against any state action 
aimed a t  hampering innocent passage of any vessel, or having 
the "practical effect of denying or impairing the 
right. . . ."L17 Furthermore, no logical argument could be 
made that the preclusion of passage in the Black Sea was re- 
quired for reasons of "safety of navigation" so as to allow the 
operative provisions of article 22 to come into effect."B 
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The Cnited States was similarly acrimonious over the Soviet 
claims that, for passage to be innocent, it must be necessary, 
and that Freedom of Savigation exercises are, by definition. 
not "necessary" passage Professor Richard Grunawalt of 
the Naval War College addressed the "necessity" argument 
this nay:  

[The implication is] chat if the passage is undertaken for 
the purpose of demonstrating that the international com. 
munity may lawfully engage in navigational freedoms ar- 
ticulated in the 1982 LOS Convencion, it is somehow preju- 
dicial to the peace good order, or securicy of the coastal 
state. That notion stands the concept of innocent passage 
on its head 12@ 

Grunawalt correctly reicerated a long-recognized principle in 
international law that "passage does not cease to  be innocent 
merely because its purpose is to test or assert a right disputed 
or wrongfully denied by the coastal state 1 ' 1 2 1  The fact that 
alternate routes outside territorial waters are available does 
not disqualify passage from being innocent. nor does the fact 

Id In !he denlgnallan of 3ea lanes yuriuanl t o  thli  A ~ f l c I e  the coastal i f a f e  nust rake 
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that shorter routes may exist through that territorial sea.lZz 
Pentagon officials easily could have mandated that the Caron 
and the Yorktown skirt the Crimean peninsula by more than 
twelve nautical miles to avoid controversy. Instead, they delib- 
erately passed where they did to manifest the United States' 
determination to maintain access within waters that  are not 
recognized as "sacred "123 This action was intended to commu- 
nicate to the Soviets that the right of innocent passage cannot 
be denied by any coastal state law or r e g u l a t i ~ n . ' ~ ~  The Soviet 
legislation was attempting to impose security-related, instead 
of safety-related, requirements upon foreign warship transit in 
Black Sea territorial waters. This action fell clearly outside the 
areas of permissible state regulation under article 21, and vio- 
lated the fundamental principle underlying article 24.IZ6 

D. The Illegality o j  the "Soviet Remedy" 

A stare's "bumping" a foreign vessel out of its territorial 
sea, or any similar use of force, for an alleged violation of that 
state's sovereignty is not a dispute settlement technique con- 
templated by the drafters of the UXCLOS 111. Any resort to the 
use of force to compel compliance with one nation's view of 
the "rules" actually violates the fundamental tenets of all in- 
ternational instruments regulating the conduct of international 
interaction. Inspired by the provisions of the United Nations 
Charter that prohibit "the threat or use of force" in the settle- 
ment of international disputes,lz6 the drafters of the UXCLOS 
111 mandated the settlement "by peaceful means" of any dis- 
pute over the interpretation or application of its provisions.'2' 
The UNCLOS Ill reproduces verbatim the United Xations Char- 
ter provisions on the nonuse of force.'28 Additionally, it pro- 
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vides for compulsory arbitration or adjudication of disputes 
between states when its provisions are in contest Third- 
party settlement is contemplated for resolving conflicts over 
the exercise of the freedoms and rights of navigation when it 
I S  alleged that a state. In exercising these rights, acted in con- 
travention of the UNCLOS Ill I3O The Soviet Union therefore 
was obligated to act in accordance with the provisions of the 
UNCLOS 111 in any dispute it claimed to hare  had over the 
Caron's and the Yorktown's exercises of the right of innocent 
p a s ~ a g e . ' ~ '  The appropriate response of the Soviet Union to 
what it perceived as an infraction of the UNCLOS III by the 
United States was "to direct the offending ship[s] to leave 
those waters f~r thwith." '~ '  If compliance was not obtained, 
then resort to the arbitration and adjudication provisions 
should hare  occurred. The use of force under the cmum-  
stances present on February 12,  1988, was illegal in every 
sense of the This crude version of "high seas justice" 
demonstrated that the rule of law still has a long way to go in 
the Soviet Umon 

E. A ,Move Towards "4linimum World Order" at Sea 

An encouraging step forward toward resolving the impasse 
between the United States and the Soviet Union over the right 
of innocent passage occurred on September 23,  1989. On that 
date, the two superpowers, after significant and meaningful 
discourse, signed an agreement entitled Uniform Interpretation 
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of Rules of International Law Governing Innocent Passage 13( 

This document was signed shortly after a Separate agreement 
dealing with the Prevention of Dangerous Military Activities 
(DMAA),I3j and both were intended to supplement the existing 
1972 agreement on the Prevention of Incidents On and Over 
the High Seas (INCSEA).136 In combination, these bilateral ac- 
cords seek to "diffuse the tension associated with provocative 
naval incidents between the two parties which had been occur- 
ring . . . with increasing freq~ency." '~ '  Most significant is 
the fact that the Soviet Union, in the Joint Interpretation on 
Innocent Passage, acceded to the position earlier espoused by 
the United States. Specifically, it was acknowledged that arti- 
cle 19(2) of the USCLOS 111 contains an exhaustive listing of 
activities that will be considered noninnocent in judging inno- 
cence of passage.'88 The Soviets also conceded that "[iln areas 
where no [traditional sea lanes exist, or where no traffic sepa- 
ration schemes] have been prescribed ( k ,  in the Black Sea), 
ships nevertheless enjoy the right of innocent passage through 
Soviet territorial This capitulation evidences the 
successes of both the Freedom of Navigation program and the 
1988 Black Sea exercise in helping to guarantee free passage 
rights and establish a "minimum world order" for use of the 
oceans The nations agreed upon procedures that would be foi. 
lowed when the coastal state seeks to question the innocence 
of a vessel's passage.l'" Furthermore, when a warship engages 
in noninnocent conduct and does not take corrective action 
upon request, the coastal state may demand that it immedi- 
ately depart the territorial sea It also was decreed that dif- 
ferences over the exercise of innocent passage shall be settl?d 

la' Union of Soviet Socmlmt Republica-United States Joint Statement Kith At-  
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(1888) [hereinafter Joint Interpielarlon on Innocent Pa~ragel 
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Mlhtari ACfl i t les ,  S P ~  23,  1989. rwnnlcd m 28 I L M 877 (1889) 
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through diplomatic or other agreed means, not by resort to 
force-that is, no "bumping."L42 

Although the Joint Interpretation an  Innocent Passage is 
only a bilateral agreement, it significantly contributes to the 
clarification of the regime of innocent passage for the entire 
world community. Customary international law on the subject, 
as expressed in the USCLOS 111, is made even more certain as a 
result of this concurring interpretation by the world's predomi- 
nant maritime powers 1 4 3  

V Conclusion. 

The only plausible compromise in balancing a coastal state's 
sovereignty over its own territorial waters, with the naviga- 
tional needs of the international maritime community, is a 
healthy, viable regime of innocent passage. A symbiotic rela- 
tionship between the two competing interests can be achieved 
only through uniform application of rules that acknowledge 
fundamental freedoms of navigation Continuous, expeditious 
and unimpeded passage of a truly innocent nature through the 
territorial sea of ail coastal states appears to be one of the 
fundamental freedoms contemplated by the UNCLOS 111 A for. 
eign vessel claiming this valuable right must be willing to ac- 
cede to reasonable restrictions upon its passage in deference to 
its host state's legitimate security economic and environmen- 
tal needs. Coastal state's necessarily will have to be reasonable 
regarding conditions that they impose upon the right of inno- 
cent passage 

For this concept to work in actual practice. "innocence" of 
passage must be capable of unambiguous and objective defini- 
tion. An "eye of the beholder" approach injects subjective eie- 
ments into the formula that cannot and will not satisfy the 
international need for uniformity. The criteria established in 
article 19(2) of the USCLOS 111 was thought to be a clear and 
comprehensive delineation of rules that would prob'ide the cri- 
teria for defining the right of innocent passage Unfortunately, 
the Black Sea bumping incident demonstrated that the defini- 
tion of "innocence" IS not as dea r  and discernable as the draft- 
ers of the USCLOS Ill may have intended. While Freedom of 
Savigation exercises help to  sharpen the definition by forcing 
issues to a head, they carry very real risks of precipitating 
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violent interaction between nations or, at a minimum, generat- 
ing political iIl.wil1, 

It appears clear, however, that we are moving in the right 
direction toward uniformly defining innocent passage The 
Joint Interpretation of Innocent Passage between the United 
States and the Soviet Union is significant for two reasons. 
First, It helps to clarify the "exhaustive list" contained in arti- 
cle lQ(2) of the USCLOS 111, from which ail nations will bene- 
fit Second, it demonstrates that freedom of navigation dis- 
putes can be resolved peacefuiiy through negotiation and 
accord within the context of the UNCLOS 111. The world com- 
munity certainiy wiii not miss the significance of two world 
superpowers coming together a t  the bargaining table to resolve 
their international disputes through words and not deeds. Fu- 
ture generations should view the Black Sea bumping incident 
as a very temporary "blackout" for the otherwise strong rule 
of law in the new world order 

Today, maritime nations enjoy a right of innocent passage 
that is stronger and more firmly entrenched than at any previ- 
ous time in history It will be important for nations to under- 
stand and apply the intricate art of compromise to keep the 
world's oceans open and free. A clear, concise right of innocent 
passage is the mechanism by which competing interests in this 
area will be harmonized. Each nation must be ever watchful 
and vigilant in ensuring that this critical concept receives its 
full, deliberate, and faithful compliance 





DETERMINING CLEANUP STANDARDS FOR 
HAZARDOUS WASTE SITES 

MAJOR WILLIAM D T ~ R K C L I '  

I. Introduction 

With the impending closures or realignments of military ba- 
ses nationwide, both private and public parties recognize the 
problems incident to the private resettlement of formerly pub- 
licly held lands. In particular, installations that had unique 
military missions may manifest environmental problems that, 
while tolerable when balanced against the paramount necess,. 
ties of maintaining national security, are impossible to recon- 
cile with traditional private and commercial uses. Consider the 
hauntingly analogous case of Sandra DeVantier who, on KO- 
vember 28, 1990, moved into a newly purchased house in the 
Love Canal neighborhood of Albany, New York.' Buying a 
house usually is a pretty ordinary event, but Ms DeVantier 
moved into a neighborhood that was so polluted by hazardous 
waste2 that it served as a nom de weme, or rallying cry to 
clean up the environment Can Love Canal now be looked to as  
an example of a successful environmental cleanup effort? This 
question, a t  least at present, appears to remain unanswered 
Similarly, how clean must a military installation be before the 
federal government can retrocede its ownership to the state or 
to private parties, also is controversial. 
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Whether or not buying property in Lore Canal. or on land 
that previously was an impact area, as  a prudent investment IS 
an individual choice. The response from mortgage lenders, 
however, has been less than enthusiastic.i The Del'antier 
purchase, for instance, was for cash, underscoring mortgage 
lenders' reluctances to finance purchases of properties at the 
infamous site. John Blyth, Chairman of the Xew York Bar As- 
sociation's Real Property Law Section was reported as  saying, 
"banks and secondary lenders are becoming increasingly wary 
about making loans on properties with an environmental prob- 
lem."; Some of the lenders' reluctances are undoubtedly caused 
by the opposition to resettlement of areas like Love Canal by 
environmentalists. In a recent article, one commentator stated 
that Love Canal may be a negative-not positir'e-example for 
environmental cleanup The author stated, 

Environmentalists have long opposed the resettlement of 
Love Canal, contending that the area is still not safe and 
that the habitability study was based on faulty methodol- 
ogy They also fear that resertlement of Love Canal would 
set a dangerous precedent for other superfund [sic] sites. 
establishing a new-and inadequate-standard for 
safety.' 

The Comprehensive Environmental Response, Compensation. 
and Liability Act (CERCLAIS was designed to deal with so- 
called Superfund sites such as  Love Canal. Among other 
things, section 121 of the Acte describes the cleanup standards 
applicable to a hazardous waste site under the Superfund defi- 
nition.'O The statute itself does not spell out what constitutes 
an acceptable or safe level of contamination, It does, however, 
prescribe that applicable federal and state standards will be 
used to determine things such as  the amount of lead in water 
or the soil. These standards generically are called applicable or 
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relevant and appropriate requirements (ARARs)." They can 
include air emissions, water quality, soil percolation levels, 
movements of hazardous materials, and containments of con- 
caminants.'i Section 121 of CERCLA is the longest section of 
the statute and contains very broad, as well as many specific, 
requirements for removal of hazardous substances or for the 
treatment of others that may fall under the statute's purview 

The degree of cleanup required under CERCLA for a given 
site is described in section 121(d) as 

Remedial actions selected under this section or other- 
wise required or agreed to by the President under this 
chapter shall attain a degree of cleanup of hazardous sub- 
stances, pollutants, and contaminants released into the en- 
vironmenc and of control of further release at a minimum 
which assures protection of human health and the environ- 
ment. Such remedial actions shall be relevant and appro- 
priate under the circumstances presented by the release or 
threatened release of such substance, pollutant, or contam- 
inant.I3 

The "relevant and appropriate" language of the statute is the 
source of the ARAR acronym. Although the term is inherently 
vague, it serves as an economical way to refer to the plethora 
of laws and regulations that may apply to a site cleanup. The 
United States Court of Appeals for the Tenth Circuit recently 
defined an ARAR succinctly as whatever cleanup standards 
the Environmental Protection Agency decides are applicable 
under a remedial cleanup plan." 

A. CERCLA and Other Federal Legislation 

Legislation regarding cleaning up the environment from pol- 
lution and contamination caused by man exploded in the 
1970's and early 80's The Solid Waste Disposal Act has been 
on the books-as amended by the Resource Conservation and 
Recovery Act (RCRAI-since 1976, but Congress realized that 
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legislation alone feil short of the requirements to deal with 
what we had learned to be hazardous and toxic wastes.18 In 
simple terms, as the title of the statute implies, the Act is a 
regulatory mechanism for the safe disposal of solid waste, as 
defined by the statute As Lave Canal graphically demon- 
strated, we no ionger can simply dig a hole and bury our waste 
without fear of future consequences. Making sure we do not 
create future environmental messes by our  means of waste dis- 
posal, however. does not deal with the vexing problem of 
cleaning up the already contaminated sites all over the coun- 
try. 

While RCRA sets standards for regulating the handling toxic 
or hazardous u'astes. the "big stick" for cleaning up dangerous 
environmental sites fails under the broad scope of CERCLA 
and the Superfund " The fundamental difference between 
RCRA and CERCLA 1s that CERCLA is designed to target and 
fund the cleanup of areas that already are contaminated, 
whereas RCRA IS better viewed as a regulatory mechanism to 
avoid creating the same kmds of problems in the future The 
corrective action requirements of RCRA, however, which re. 
quire present a a s t e  generators and handlers to take corrective 
action for disposal methods used in the past, can cause some 
confusion.1a 

A good deal of confusion also surrounds the interplay of the 
RCRA and CERCLA statutes. A good discussion of that inter- 
play and differences between the statutes is found in The Envi- 
ronmental Law Handbook of 1989 published by Government 
Institutes, Inc.'' The authors note that the EPA, when replying 
to information requests, provides a schematic drawing s h o w  
ing a circle labeled as  RCRA surrounded by a larger and con. 
centric circle labeled CERCLA.'" The obvious implication that 
RCRA I S  somehow consumed by CERCLA is not entirely accu- 
rate. The key to the breadth of CERCLA is that. unlike RCRA, 
which regulates uaste," CERCLA covers any substance that 
falls within the broad purview of CERCLA's hazardous sub- 
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stance definition.2s The Code of Federal Reguiations section 
listing of presently identified "hazardous substances" under 
CERCLA has more than 700 entries and can be changed as  the 
agency deems necessary z s  Other substances that may not be 
on the list can include any other substance that reasonably can 
be determined to cause harm.24 Therefore, just because a sub- 
stance is not on the EPA's hazardous substance list does not 
mean IC could not potentially be regulated under CERCLA. The 
concentric circle diagram offered by EPA to demonstrate the 
relationship between RCRA and CERCLA is overly simplistic, 
however, and conflicts between the statutes and their appiica- 
tions persist. 

B. State Legislation 

The federal government is not alone in setting standards for 
environmental cleanup. Each state has some form of regula- 
tory scheme dealing with creating or maintaining a clean envi- 
ronment.lj These laws can be based on federal RCRA or CER- 
CLA standards, or legislation peculiar to  a particular state.28 
So t  surprisingly, the laws are not all the same and some may 
conflict or overlap with their federal counterparts. Ail fifty 
states have some statutory provision for dealing with hazard- 
ous wastes Not all the statutes are of recent vintage or in 
response to federal environmental cleanup programs, such as  
CERCLA or RCRA The State of Washington, for instance, en- 
acted a statute in 1909, making it unlawful to "deposit, leave 
or keep" any "unwholesome substance" on land or waters in 
the state.28 

Some states also have established environmental statutes 
that are different from, more restrictive than, or more de- 
manding than federal standards These srate laws have come 
in conflict with the federai government's prosecution of 
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cleanup campaigns.ze Colorado has been one of the most ag- 
gressive states In attempting to enforce stare cleanup stan- 
dards which may differ from federal requirements under CER- 
CLA In the case of Colorado 1. Idarado Mining Colorado 
challenged the EPA's cleanup program by insisting that the 
state's remedial plan far cleanup of mine tailings should be 
enforced over the EPA-selected remedies 31 One issue ad- 
dressed by the court in that case was whether or not the fed- 
eral government can control remedial cleanup action under sec- 
tion 121 of CERCLA, or whether section 121(e)(2) of the 
statute allowed the state independently to select a cleanup 
plan.32 The court, in essence, said that the remedial action plan 
mentioned in CERCLA is one selected by the federal govern- 
ment or its delegates-not one selected by the The 
court went on to say permitnng a state to select its own reme- 
dial actions under section 121 would render the federal reser- 
vation of authority " i r re le~ant ."~ '  The Idarado case may serve 
as an indicator that a t  least the Tenth Circuit may view each 
Superfund cleanup as  the sole responsibility of the federal gov- 
e ~ n r n e n t . ~ ~  The Army faces a similar state authority challenge 
from Colorado over the cleanup of Rocky Mountain Arsenal in 
a case pending before the same district court that first heard 
the Idarado case.36 It remains to be seen if the Tenth Circuit's 
interpretation that CERCLA cleanup is a distinctly federal 
remedy will directly affect the Rocky Mountain Arsenal case. 

Whether the state can exercise control over the cleanup of a 
Superfund site, and what cleanup standards are enforceable, 
will be analyzed further as  existing authority IS examined to 
determine remedy selection and enforcement under CERCLA 
section 121 
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11. State and Federal Conflicts RCRA versus CERCLA? 

There is no shortage of litigation over environmental issues, 
but most of the focus has been on determining financial liabil. 
ity for cleaning up the mess. Sotably, two recent texts-the 
Enuironmental Law Handbook3' and A Practical Guide to En- 
vironmental L a ~ ~ ~ - d e v o t e  most of their discussions about 
CERCLA to liability concerns. In the Environmental Law 
Handbook, Richard G. Stoll states, "CERCLA's most basic pur- 
poses are to provide funding and enforcement authority for 
cleaning up the thousands of hazardous' waste sites' created in 
the United States in the past and for responding to hazardous 
substance spills."3B To date, the 10th Circuit stands virtually 
alone among the appellate courts in wrestling with the remedy 
selection process and enforcement authority of CERCLA sec- 
tion 121.40 Federal and state interplay under CERCLA and 
RCRA presently is unclear, but evolving. 

A. Are RCRA and CERCLA i n  Concert or Conflict? 

In examining the interplay between the statutory schemes of 
CERCLA and RCRA, it is important to remember that RCRA is 
an amendment to the Solid Waste Disposal Act." Accordingly, 
it affects thousands of sites-both big and small-and regu- 
lates the day-to-day handling of CERCLA's scope is 
broad and it covers substances which may not even qualify as  
wastes under RCRA but which are still considered "hazard- 
ous" for the purpose of CERCLA r e g ~ l a t i o n . ' ~  Furthermore, 
CEKCLA, as  amended by the Superfund Amendment and 
Reauthorization Act," takes aim at the cleanup of sites listed 
on the Xational Priority List for Superfund cleanup.4K Theoret- 
icallv. the statutes do different thines. but the tanele of stat- 
utes"and regulations implementing t h i  provisions ofkCRA 
CEKCLA apparently create inevitable conflicts 

and 

Section 121(e)(2) of CERCLA provides that  a state "may en- 
force any Federal or State standard, requirement, criteria, or 
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limitation to which the remedial action 1s required to conform 
under this chapter in the United States district court for the 
district in which the facility is l ~ c a t e d . " ' ~  Does this language 
mean that the state is free to enforce remedial standards of its 
own a t  a Superfund site when those standards may differ from 
those selected by the federal government? The court's initial 
answer appears to be "no.'' As noted earlier, the Tenth Circuit 
In Idarado I S  the only appeliate court to examine In depth the 
state's authority for remedy selection under CERCLA The 
court's analysis I S  not focused on the fact-specific remedy It- 
self, but instead looks at the legal basis asserted by the stale to 
require compliance with state requirements under CERCLA 47 

Use of the Idarado case as a vehicle for this federal-state con. 
flict analysis is curious, considering that the United States ap- 
peared m the case only as amicus curiae 48 In that case, the 
stale brought action against private defendants for iwunctire 
relief, among other claims, under section 121 of CERCLA. The 
central decision of the Tenth Circuit related to the authority of 
the district court to grant the state injunctive relief under sec- 
tion 121 The court, however, decided to tackle the state vel- 
sus federal authority issue because "Failing to comply with 
CERCLA Section 121 and the iiCP [Kational Contingency Plan] 
selection process would appear to carry far more significant 
consequences than amicus United States and the defendants 
are willing to admit " 4 O  

Although the Idarado case is not one in which RCRA con- 
flicts w'ith CERCLA, it does clearly say that while CERCLA 
cleanup actions may have to comply with applicable state stan- 
dards, it is a statute for federal enforcement, and not one 
through which the state can enforce its independent remedial 
actions, whether under RCRA or some other state standard 

The RCRA-CERCLA conflict of authority is clearly at issue 
in the case of L'nited States v.  Colamdo,jl which involved the 
cleanup of Rocky Mountain Arsenal. The Idarado case is fur- 
ther relevant to this conflict resolution, not only because it is 
in the Tenth Circuit, but also because it centers on who has 
authority to enforce cleanup at a CERCLA site. Reviewing the 
dispute between Colorado and the United States, the Bureau of 
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National Affairs recently reported that "behind the conflicting 
legal positions lies the central question: Who will control the 
cleanup of the arsenal?"5z Considering the Tenth Circuit's re- 
versal of the trial court's interpretation of states' rights under 
CERCLA in Zdarado, the trial court's interpretation of state 
RCRA authority at the Rocky Mountain Arsenal site may not 
withstand similar appellate examination Although litigation 
over cleanup of the arsenal began in 1983, Colorado and the 
United States became adversary litigants in 1986, when Colo- 
rado sued the United States to enforce compliance with a state 
closure plan for Rocky Mountain Arsenal." Since that time, the 
court has been consistent in finding that the state had RCRA 
enforcement authority a t  the site.j4 The United States mam- 
tains that because the arsenal is Superfund site, cleanup is reg- 
ulated exclusively under CERCLA.S6 

The clear issue the courts have to decide is whether or not 
Congress gave the federal government plenary authority for 
Superfund cleanup and how RCRA and CERCLA work to- 
gether, if they actually do. Some commentators contend that 
mixing RCRA and CERCLA to specify cleanup standards is a 
dangerous combination. In the Environmental Law Hand- 
book,j6 one author states that there is a trend toward a RCRA- 
CERCLA merger: 

From the perspective of one who is interested in assur- 
ing health and environmental protection, but who hates to 
see billions of dollars wasted on excessive cleanup efforts, 
there may be significant concerns with the trend toward 
presuming that RCRA requirements should be lifted and 
imported wholesale into CERCLA cleanups. This trend can 
have either or both of the following unfortunate results: 
(a) impose cleanup costs at old sites that have no reason- 
able relationship to the risks presented at the site; and/or 
(b) weaken RCRA requirements for current and new sites 
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that often should not as  a preventative matter be weak- 
ened j7 

Whether or not RCRA requirements apply in a CERCLA 
cleanup action is a critical question in the debate over who has 
authority to determine cleanup standards at Superfund sites 
This raises the question of "who's the boss?" when parties 
encounter situations like the Rocky Mountain Arsenals8 and 
the cleanup requirements that are really necessary at that site 
The Environmental Law Handbook authors take the position 
that in some respects, RCRA and CERCLA are categorically 
different and should not be confused. They label CERCLA as a 
"response" statute and RCRA as a "regulatory" statute aimed 
a t  preventing the creation of messes with which CERCLA is 
designed to deal.6B "To impose RCRA standards at old sites 
will, however, often impose great costs where health and the 
environment could be fully protected for much less cost ''6c 

Under that rationale, the state-federal authority issue is com- 
pounded by the cost factors associated with remedy selection 

Is cost the proper criterion for determining cleanup reme. 
dies? In the agency commentary to the EPA Proposed Correc- 
tive Action Rule for Solid Waste Management Units, published 
in July 1990, the EPA indicates that economic considerations 
are indeed a policy factor.61 

EPA's goal in RCRA corrective action is, to the extent 
practicable, to eliminate significant releases from solid 
waste management units that pose threats to human 
health and the environment, and to clean up contaminated 
media to a level consistent with reasonably expected, as 
well as  current, uses. The timing for reaching this goal will 
depend on a variety of factors, such as the complexity of 
the action, and the financial viability of the owner/opera- 
tor 62 

The agency commentary goes on to say that, in the case of 
ground water, for Instance, the water should be cleaned up to 
the point in which it is safe to drink, regardless of whether or 
not the water actually will be consumed 63 Not much farther 
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along in the same paragraph, however, the agency says, "Al- 
ternative levels protective of the environment and safe for 
ocher uses could be established,'' when the water is not actu- 
ally going to be used for drinking water.64 That apparently 
contradictory language is the kind of ambiguity that led to 
harsh criticism of the EPA and its process for selection of 
cleanup standards. Chemical Engineering magazine quotes the 
Washington, D.C., environmental study group, Clean Sites, as 
saying, "The lack of a clear framework for remedy selection 
has led to repeated criticism of EPA for failing to comply with 
the law and for inconsistent levels of cleanup."6s That com- 
ment was made in November 1989-seven months before the 
EPA published its commentary on the RCRA remedy selection 
process in July 1990. Although the Chemical Engineering arti- 
cle dealt pointedly with CERCLA cleanup standards and rem- 
edy selection, the agency did little to allay criticism of its rem- 
edy selection process by saying, on the one hand, we have to 
make all ground water drinkable; but, on the other hand, we 
do not always have to make ground water drinkable 

Although the EPA commentary on its proposed RCRA 
cleanup standards does not mention CERCLA, it is obvious 
from the language of the commentary that not all cases call for 
application of the same remediation standards. That does not 
settle the RCRAICERCLA turf war between state and federal 
authority; it merely emphasizes that the same cleanup sran- 
dards are not appropriate in all cases Although the Tenth Cir- 
cuit has clearly said that CERCLA is a peculiarly federal baili- 
wick?6 resolution of the direct conflict between federal and 
state authority a t  Superfund sites yet is to be determined. How 
we select a cleanup remedy, whether under CERCLA or RCRA, 
has been the subject of considerable study and will generate 
continuing debate. 

l!I T t e  Sationa: Conringenc? Pian and Sele?tior of 
Remed:ation Srandards 

How to select a cleanup remed\ for a t a r a r d o ~ s  or toric 
%a,re site" has been the su?qccr of rancorous debare among 
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many involved ~n environmental rehabilitation. Clean Sites, a 
nonprofit study orgam~ation,6~ collected a large group of peo- 
ple involved in environmental programs, including representa- 
tives from state and federal government, private Industry, and 
citizens groups to explore the issues related to remedy selec- 
tion for Superfund SIIPS. The group was charged with the task 
of coming up with specific recommendations on how to deter- 
mine uniform and workable standards for remedy selection at 
Superfund sites Clean Sites focused its study on the Sational 
Contingency PlanTD criteria far selecting a site cleanup remedy 
The organization released a report in October 1090 entitled 
"Improwng Remedy Selection. An Explicit and Interactive pro- 
cess for the Superfund Program." The conclusions and recom- 
mendations of that report will be examined further 

A. Criteriafor Selecting a Remedy. the Xutional Contingency 
Plan 

Environmental statutes enacted by Congress get their 
"teeth" through the implementation provisions of the Code of 
Federal Regulations. Those regulations are the executive 
agency administrative rules, which first are published in the 
Federal Register, and then ahich the agency publishes as reg- 
ulations to govern the administration of the statutory provi. 
sions 'I Under CERCLA, the implementing regulations are re- 
ferred to in general terms as the la t ional  Contingency Plan 
(SCP) j 2  Regulations for determining remedy selection criteria 
essentially fall into three categories 

(1) threshold cmteria-overall protection of health and 
the environment and compliance with appropriate relevant 
and appropriate standards (ARARs) 
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(2) primary balancing criteria-iong term effective. 
ness, short term effectiveness, reduction of contamination 
by treatment, cost, and feasibiiity. 

(3) modifying criteria-state acceptance and community 
acceptance. 

These criteria were the genesis of the Clean Sites evaluation of 
the EPA remedy selection process. The Clean Sites study in- 
volved more than ninety participants from private industry, 
state government, and federal government." Unfortunately, 
none of the material in the report is individually attributable. 
It LS published only as a compiiation of the various partici- 
pants Kevertheless, the critical nature of the study suggests 
that, despite EPA funding for the project, neither bias in favor 
of the EPA, nor in favor of private organizations-such as the 
co-sponsoring Andrew W. Yelion Foundation- is apparent 
The work is probably the most comprehensive and objective 
study on the matter of remedy selection. Although, the text of 
the study is replete with bureaucratic platitudes, scores of ac. 
ronyms, and broad generalizations of the problems of environ- 
mental cleanup, it does spell out two conclusions for remedy 
selection, 

(1) The EPA shouid develop a clear, comprehensive, and 
useful guide for selecting remedies. 

(2) The EPA shouid develop a headquarters task force 
comprised of a select group of experienced senior employ- 
ees to work directly with the reg~ons. '~  

Those conclusions do not simply mirror the text of the study, 
which is highly critical of the EPA's present procedures in 
remedy selection, For instance, the study notes that the EPA 
states in its corrective action rules that toxicity and carcino- 
genic levels shouid be measured in powers of ten?6 The Clean 
Sites study report states, 

Several participants felt that too much emphasis is 
placed on numerical representation of risk as a means of 
communicating risk to the public. In many cases these 
numbers are meaningless to the community and only help 

hlelamed I W T ~  nore 64, af 20.22 
I* see oenerolil C l e m  %tea "PlO note 88 
.#Id  a t 3 5  
78See EPA Propoiod Corrective Action Rule for Solid was$* Managemeor Units, 50 

Fed Re% 30798 (1890) rmorfsd tn 21 En, I Rep (B\Aj at 667 (1880) 
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fuel their fears and misunderstanding. The use of powers 
of 10 to express nsk  is also confusing. Some (study] par- 
ticipants did not fully understand what the numbers repre- 
sented and which represented the greatest risk ii 

Despite the criticmm. the EPA continues to express nsk  factors 
using the "powers of ten'' rule. According to the EPA, a cancer 
risk of one in 10,000 is considered a level of contamination 
that 1s protective of human health, although higher levels of 
protection are desireable In a recent consent decree, entered in 
L'nited States v. Seymour Recycltng,'B the EPA and the respon- 
sible parties agreed on health protective ievels as high as one 
in 100,000 and one in 1,000,000, The ultimate issue is the de- 
termination of what constitute3 a "safe" level of risk. 

In many, if not most. cases the risks that may be present at, 
and the future consequences of, a contaminated site are largely 
unknown and not prone to meaningful quantification or defini- 
tion. In a recent book entitled Chemzcal Contaminattofl and its 

the authors stated, 

At the heart of the problem presently confronted by the 
courts in toxic tort suits is the inability to determine cau- 
sation quantitatively when transscientific issues are in- 
volved-when questions asked of science, such as the st& 
tistically significant effects of a chemical on human 
health, cannot be answered at the time.8D 

The authors pointed out that actual n sk  quantification for 
exposure to a toxin is morally and ethically impossible in most 
situations. We realistically cannot expect to expose thousands 
of people to a toxic substance to see &,hat might happen. 
Therefore, risk assessments have to be somewhat hypothetical 
and will change as we learn more over time.81 Those hypotheti- 
cal expressions of risk in powers of ten can be deceiving to 
many because by increasing the value of the exponential factor 
does not always reduce the risk dramatically. Reducing a risk 
factor from 10 IO-' reduces the risk factor by ninety-nine 
percent, but reduction by each additional exponential lessens 
risk by only less than one additional percent. For example, risk 
expressed as  power IS the EPA benchmark for expressing 
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a health risk of one in 10,000, or ninety-nine percent free of 
risk. That means that we have only one additional percent to 
work with. Accordingly, by adding a zero to the 10,000, risk 
reduction has increased by one additional tenth, or one-tenth 
of one percent. Emotionally, a risk factor of one in 100,000 
may seem dramatically better than one in 10,000, but mathe- 
matically it is insignificant. Just how meaningful in terms of 
site cleanup is the requirement that risk factors be reduced 
more than ninety-nine percent, or l o ' ?  Even the EPA says it 
favors remedies to achieve risk factors greater than lo-'. The 
consent decree and record of decision (ROD) In the Seymour 
Recycling case reflects that philosophy when the parties 
agreed to a "maximum excess lifetime cancer risk level of 1 x 
lo5 at and beyond the site boundaries and of 1 x lo8 a t  the 
site's Nearest Receptor . . . ." 8 2  That statement related to 
present clean water standards, but only a few lines farther 
down in the decree, the parties recognized that future risk cai- 
culation will be based on the most current data available from 
the Superfund Public Health Evaluation Manual and the 
EPA's Cancer Assessment Group.B3 That reference underscores 
the fact that, despite scientific efforts at risk assessment, de- 
terminations of what constitute acceptable levels of contami- 
nant exposure are largely guesses. What might be acceptable 
now, based on available technology and information, may not 
be adequate in the future. The obvious danger of a consent 
decree like Seymour is that it is open-ended and leaves unan- 
swered the question of when cleanup is complete. If we deter- 
mine later that  the standards set out in the decree are lnade- 
quate, who will be responsible for paying for the increased 
cleanup cost? If new technology only reduces risk by an addi- 
tional one-tenth of one percent at a cost of $100 million, it is 
difficult to argue that such a level of cleanup is practical even 
if it is possible 

E .  Centralizing the Remedy Selection Process 

The Seymour case exemplifies the fact that while we may 
find some assurances in mathematical expressions of risk, we 
really do not know what may be required or appropriate in the 
future. The EPA and the private parties in Seymour selected a 
centraiized source for reference regarding cleanup standards:' 
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but the Idarado and Rocky .?fountain Arsenal cases demon- 
strate the dichotomy that exists over cleanup authority and 
applicable standards. The district court in Rocky Mountain 
seemed to favor state control over remedy selection authority, 
while the Tenth Circuit inldarado seemed to say that the state 
has no authority in a Superfund cleanup case and has only 
limited authority to  intervene by insisting on state require- 
ments.8s According to the Clean Sites study on remedy selec- 
tion,86 "Even the best remedy selection process will be difficult 
to implement and will be prone to inconsistency under a decen- 
tralized program."5' Is centralized remedy selection a practical 
alternative? Although Clean Sites' study group advocates that 
approach, there is an inherent contradiction in that position. 
CERCLA section 121(f)(l) requires that the President establish 
regulations providing for "substantial and meaningful involve- 
ment by each State in initiation, development, and selection of 
remedial actions to be undertaken in that State If the rem- 
edy Selection process is centralized with the EPA, what influ- 
ence can the states have in the process? Although the Tenth 
Circuit has held that a state does not have jurisdiction to use 
CERCLA in its own right, section 121 does give the state fun- 
damental elements of control over federal cleanup activity. 
CERCLA provides, 

If the State does not concur in such selection, [of a rem- 
edy] and the State desires to have the remedial action con- 
form to such standard, requirement, criteria, or limitation, 
the State shall intervene in the action under Section 0606 
entry of the consent decree, to seek to have the remedial 
action so conform. Such Intervention shall be a matter of 
right. The remedial action shall conform to such standard. 
requirement, criteria, or limitation i f  the State establishes, 
on the administrative record. that the finding of the Presi. 
dent was not supported by substantial evidence If the 
court determines that the remedial action shall conform to 
such standard requirement, criteria, or limitation, the re- 
medial action shall be so modified and the State may be- 
come a signatory 10 the decree. If the court determmes 
that the remedial action need not conform to such stan- 
dard. requirement. criteria, or limitation, and the State 
pays or assures the payment of the additional costs attrib. 

idorado 916 i 2d sf 1186 
Srr Clean S i res  IUPTCL no-e 68 
i d  at  61 
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utable to meeting such standard, requirement, criteria, or 
limitation, the remedial action shall be so modified and the 
State shall become a signatory to the decreeBQ 

The statute also contains language that requires the federal 
government to give the affected state an opportunity for in- 
volvement and comment a t  various stages of the remedy selec- 
tion process, including the remedial investigation and site 
cleanup feasibility study.e@ Whether or not that comment and 
involvement wiii be recognized is subject to the court's deter- 
mination. In the case of Johnson v. United Slates,n' the court 
rejected the opinions of two expert witnesses on the injury 
causation in a toxic tort case because the "experts" could do 
no more than quantify potential harm in hypothetical terms.g2 
That case involved a suit by aircraft plant employees claiming 
damages from cancers caused by exposures to radiolumines- 
cent instrument dials.g3 Although unrelated to CERCLA, the 
court's recognition of the inexactitude of risk quantification is 
directly analogous. 

IV Analysis of Remediation Methods Selecrion 

Everyone wants a clean environment, but there is no clear 
consensus on how clean to make it. Study groups such as Clean 
Sites do littie to give us concrete bases on which to make fun- 
damental decisions on remedy selection. That group recently 
observed, 

The remedy selection process used by EPA in administer- 
ing the Superfund program involves the application of 
nine evaluation criteria developed using requirements of 
Section 121 and other factors Numerous problems associ- 
ated wich the criteria and the remedy selection process 
have been identified in reports prepared by government 
agencies, congressional committees, and environmental 
and industry groups These problems include inconsistency 
in decision-making, inconsistency in compliance with 
ARARs, lack of clear cleanup objectives, inadequate char- 
accerization of risk at sites, inadequate attention to envi- 
ronmental protection, inappropriate use of cost criterion 

a '  687 F SUDD 374 (D Kan 1884) 
" I d  at 408-16 
"lid 
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(sic), failure to implement permanent and treatment reme. 
dies, poor justification far selected remedies, and selection 
of unproven techn~logies.~' 

The nine criteria used by the EPA leave the agency too much 
flexibility in site cleanup remedy determination, according to 
critics. Linda Greer, a congressional lobbyist with the Hazard- 
ous Waste Action Coalition, says that the problem relates to 
the EPA's present framework for the nine-factor analysis.e6 
Those factors include the following: 

(1) overail protection of human health and the environ- 

(2) compliance with applicable or relevant and appro- 

(3) long-term effectiv-eness: 

(4) reduction of toxicity; 

( 5 )  mobility or volume of waste, 

(6) short-term effectiveness; 

(7)  ease of implementation; 

(8 )  state acceptance of the plan: 

(9) local acceptance of the plan; and 

ment, 

priate requirements (ARARs); 

(10) the cost of the pian.88 

In practical terms, remedy selection is largely driven by the 
economic considerations involved Conceivably, site treatment 
that would result in a risk factor ranking of 1 x lo-' might 
cost $10 million while reducing the risk factor to 1 Y 

might escalate that cost to twice that much. Depending on the 
remedy selected, and technology employed, it could cost $40 
million to clean up a site to a given standard using one technoi- 
ogy, while the same level of cleanup may cost ten times that 
much using anather approach to the problem.g' "In hazardous 
waste engineering, the uncertainties are often more than an 
order of magnitude," according to the American Council of 
Consulting Engineersgs. The uncertainty lies in the fact that 
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much of the contamination a t  any given site is underground, 
and finding out just what the contaminants are and how they 
might affect the environment are largely unknown parts of the 
remedial equation?B 

A. Cleanup Method Selection Criteria: An Enigma Within a 
Conundrum 

The federal legislation known as CERCLA gives only vague 
guidance on what parties must do to meet environmentai 
cleanup requirements. The statute states that the President, 
through EPA, "shall select a remedial action that is protective 
of human health and the environment, that is cost effective, 
and that utilizes permanent solutions and alternative treat- 
ment technologies or resource recovery technologies to the 
maximum extent In the same section, however, 
the statute says that if a preferred remedy is not selected, the 
President simply must publish an explanation of why it was 
not selected. If the remedy selected by the EPA is not accept- 
able to a state, and the EPA has made the requisite publication 
of why a certain treatment is not to be used, the state's only 
recourse under CERCLA is section 121(f)(2)(B).loL Under that 
provision, the state has a statutory right to intervene. It must 
show, however, that the federal executive decision was not 
supported by "substantial evidence."lo2 What constitutes "sub- 
stantial evidence'' a t  present remains a legal standard that no 
court yet has defined in an environmental case. 

One of the study groups in the Clean Sites s y m ~ o s l u m ' ~ ~  con- 
cluded, 

Despite clear Congressional intent and specific directives 
in the statutory requirement to use permanent remedies, 
the cleanups being prescribed by the Superfund program 
are virtually indistinguishable from those of previous 
years. In most cases, EPA is failing to use treatment at all, 
let alone use treatment to the "maximum extent practice 
ble" as required by Superfund.1oi 
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"Treatment," rather than disposal or removal, is a key word in 
the CERCLA legislation, but not one subject to easy definition 
for any particular site The statute clearly says that treatment 
on site, rather than removal, is the favored approach. It states. 
in pertinent part, that "treatment which permanently and sig 
nificantly reduces" the problem is preferred over other poten- 
tial remedial actions.'"j The people "on the ground" dealing 
with contaminated site remediation, however, do not seem to 
have a concrete grasp of what is required. Moreover, they con- 
cede that permanent treatment is not always possible. "Perma- 
nence will not be achieved at all sites, but the statutory re- 
quirement to achieve permanence 'to the maximum extent 
practicable' suggests that the feasibility of achieving a perma- 
nent solution should be specifically evaluated at each site," 
according to the Clean Sites study.1@6 What is practicabie- 
that which is capable of being put into practice-and what is 
truly practical in terms of economics or technology, may not be 
the same thing. 

E .  The Practical Consideratiam of T o d c  Site Cleanup 

Study groups like Clean Siteslc' have the luxury of musing in 
sowatic fashion about environmental cleanup remedies. Hard 
reality, however, is something else Everyone may want to 
clean up a contaminated site, but then the parties are faced 
with the question of who 1s going to pay for it Recently. two 
national real estate developers found, to  their chagrin. that a 
site selected for a multimillion dollar condominium develop- 
ment n a s  contaminated by spills from a gasoline station that 
existed on the site many years earlier Caihoun Associates, a 
limited partnership, and Lincoln Properties, Inc had fought a 
protracted legal battle far approval to build a high-rise condo- 
minium complex on several seemingly park.llke acres next to 
one of the urban lakes in Minneapolis, Although 
they overcame difficulties with city building permit require- 
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ments and site restriction Complaints voiced by neighboring 
property owners, they ran directly into the problem of 
remediation of the construction site before any development 
could begin. The parties employed an environmental engineer- 
ing firm to evaluate the property and to design the necessary 
remediation methods, but when it came time to pay for the 
work, the developer-Lincoln Properties-and the land 
owner-Calhoun Associates-came to loggerheads over who 
would pay.lo8 Under CERCLA liability standards, the problem 
is significant because former and present owners may be 
jointly and severally liable for cleanup a t  a contaminated 
site.'I0 As one author pointed out, 

11 is important to note that this liability scheme applies 
not only to cleanup costs, but also to "natural resources 
damages.'' EPA and the states may assert claims for the 
damages that hazardous substance releases (including 
waste sites) have caused to federal or state-owned natural 
resources. These claims are to be defined and addressed 
under regulations which have been issued by the Depart- 
ment of the Interior."' 

The "natural resources" damages refer to the effect or poten. 
tiai effect of contamination off the immediate site of concern 
For instance, sealing the surface of a toxic waste site may pre- 
vent future direct human contact, but if the contamination has 
affected an aquifer, the effects of that contamination on natu- 
ral resources could be vast-if not entirely incomprehensible. 
That enormous financial liability exposure effectively can 
thwart a cleanup effort even when the parties agree what 
should be done. 

In the Minneapolis case, the economic aspects of the liability 
issue-although small by comparison to other site cleanups- 
took Drecedence over the ouestion of the amrooriate remedv .. . 
authorized by the potentially responsible parties. Braun Envi- 
ronmental Laboratories, Inc. (BELI) was forced to file a 
mechanic's lien against the site because the developer and the 
landowner disagreed over who was responsible for the detec- 
tion of the contarnination and the remedial process employed 
The property owner and the developer contended that BELI 
went far beyond what was authorized under their contract, but 
BELI countered that it did only what was required by federal 

)',d 
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and state law and by their contract Because of the petroleum 
contamination. the site could have greater problems than ever 
imagined 'I2 In that case, a S28,OOO mechanic's lien caused a 
$3.6 million project to crunch to a halt because the potentially 
responsible parties could not agree on who had to pay for a 
site remediation to which everyone had agreed 'I3 Contract 1s- 
sues aside, this case underscores the role real doliars play in 
any site remediation process As noted above, if the petroleum 
spill had affected a "natural resource." financial liability couid 
have been enormous. CERCLA is replete with references to ec- 
onomic considerations in remedy selection. These are to be bai- 
anced against the protectivene~s to human health and the envi- 
ronment. Actually, CERCLA sections 121(b)(l)(E) and 
121(b)(l)(F) specifically refer to costs of future remedial ac- 
t i o n ~ . ~ ~ ~  4s discussed previously, "how clean is clean" truly- 
and perhaps unfortunately-be a matter of money 

In the case of Love Canal,"j no mortgage lenders seem will- 
ing to take the risk of financmg home purchases in the area, 
despite the fact that the area has been deemed fit for human 
habitation. a t  least by the State authorities in New York It 
is not surprising that we would look to something as  definable 
as  the economic impact of site cleanup when the scientific com. 
munity often has little hard data on which to base risk assess- 
ment. With the exception af asbestos exposure, there LS a great 
deal of uncertainty as to what constitutes a health risk from 
exposure to an environmental contaminant."' Indeed. the EPA 
has been criticized for employing cleanup remedies that are 
unproven and of unknown value in attempting to rid the enw- 
ronment of pallutants. Although the EPA is encouraged to seek 
out new t e c h n ~ i o g i e s , ~ ~ ~  some cr1tics claim the agency some. 
times requires implementation of a remedial technology it has 
no idea will work ' l a  Even the critics, however, are not in one 
camp. Yore than ninety government, academic, and industry 
representatives, studying the subject during 1990, were unable 
to reach a consensus on haw available or future technoiogy 
ought to be applied at a cleanup site lid 

Meiamed r w r o  note 64 
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IV. Environmental Cleanup Litigation 

In practical terms, site remediation may be driven more by 
public perception than by either rechnological considerations 
or risk assessment. "In setting standards, the regulator prefers 
to err on the cautious side. Consequently, the public tends to 
confuse remote possibility with great lihelihood."l2' In one re- 
cent case, the court apparently found that to be an acceptabie 
position. In 1987, the iiew Jersey Supreme Court in Ayers v .  
Towwhip of Jackson,'zz determined that even though an ex- 
pert witness could not quantify the extent of enhanced cancer 
risk from groundwarer contamination from a landfill, the jury, 
which awarded more than $16 million in damages, "could rea- 
sonably have inferred from [the expert] testimony that the 
risk, although unquantified, was medically significant."lz3 
That kind of potential liability for what may be unknown risks 
certainly contributes to the decision of any sire remediation. 
As nored in the Environmental Law Handbook, "Obviously, 
from the private responsible party's perspective, the answer to 
'how ciean is ciean' can make ail the difference in the world to 
the most fundamental question: 'How much do I Pay?' "124 

The author goes on to say that this kind of hysteria has 
resulted in "inexorable" escalation in cleanup costs in "almost 
total disregard of whether there will be further healthlenvi- 
ronment benefits at a site."'25 Practicai cleanup standards ap- 
pear largely indeterminable. According to one commentary, 

The law implicitly assumes that all sites are worth the 
cost of providing protection of human health and the envi- 
ronment. Beyond that, there are currently no workable 
guideiines for the decision maker to determine the value of 
achieving higher levels of longterm effectiveness or a per- 
manent remedy.'26 

The only judicial benchmark we have a t  present is the Zdarado 
case, which holds that states-and conceivably private par- 
ties-may intercede in Superfund cleanups to urge greater 
levels of cleanup than determined appropriate by the EPA, if 
they are willing to foot the bills. A state can incorporate a 
more rigid standard in a CERCLA cleanup plan "provided the 
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state pays the additional costs "Lzi With litigation over CER- 
CLA cleanup standards and the authority of federal and state 
governments in its infancy, there 1s little guidance as to how 
the courts eventually will determine the legal basis of "how 
clean is clean " 

V. Conclusion and Recommendations 

A. Conclmion 

Remedy selection for hazardous waste sites will be deter- 
mined by economic considerations, relative to optimum envi- 
ronmental considerations. CERCLA imposes cost liability for 
site cleanup under a draconian determination of joint and sev. 
era1 liability IZa In chapter 5 of the Practical Guide to Enuiron. 
mental Law, the author contends. 

Issues relating to the imposition of joint and several ha- 
bility under CERCLA have been perhaps the most hotly 
concested subjects of Superfund litigation. The government 
has insisted that in multiparty cases. liability is indivisible 
and the Government cannot be forced to bear the burden 
of proving each defendant's share.'ze 

The Clean Sites study'3@ on remedies and the remedy selection 
process reached one fundamental conclusion: cost of cleanup is 
a reality that will determine to a large extent what remedies 
mag be e m p l ~ y e d . ' ~ '  The questmn of "how clean is clean" pres- 
mtly remains unanswered, hut when lenders are willing to fi- 
nance mortgages in Love Canal, we may have a practical-if 
not esoterically acceptable-yardstick to measure the effec- 
tiveness of hazardous waste site cleanup efforts The direc- 
tor of planning for the Loie Canal Area Revitalization Agency 
recently said resettlement of the area against efforts to stop it 
is "sort of like the change in tide It may be slack water, but 
the motion is the other way ' '133  An issue remains, however, 
over what responsibility will be borne by the affected govern- 
ment or private sector landowner for future health risks at a 
site 
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When parties attempt to clean up a site, they also face the 
problem of overcleaning, absent some standard of safety The 
problem is acute in the chemical industry for the cleaning of 
chemical containers. A professor of chemical engineering at 
Korth Carolina State University stated that lack of clearly de- 
fined standards can result in excessive of use of cleanup medi- 
ums "Without a clear definition of surface cleanliness, there is 
a tendency to overclean vessels using an excessive amount of 
solvent," said Professor Christine Grant.l3' Cleaning up one 
problem can create another. In New Brighton, Minnesota, the 
Army and the city face an ironic problem The United States 
agreed to pay the City of New Brighton some S9 million for 
CERCLA response costs involving the cleanup of water con- 
tamination from a contractor-operated munitions facility in the 

Although there is now a water treatment facility in 
piace to decontaminate the city's water source, tons of carbon 
from the plant's filters will soon have to be disposed of as a 
hazardous waste. The remedy for cleaning up the city's 
water-an activated carbon filter system-has created a new 
problem. Kow that  the contaminants from the water are in the 
charcoal, what is to be done with the now-contaminated char- 
coal? The city and the United States, as of this writing, are 
negotiating the disposal of this newly created hazardous waste 
and the replenishment of the carbon filter system.13e 

Remedy selection at present is an inexact process of balanc- 
ing competing requirements for health and environmental pro- 
tection against and the money available to achieve the desired 
standards of environmental well-being. No standardized basis 
for determining how clean is clean presently exists. The CER- 
CLA statute itself states, 

The President shall select a remedial action that is pro- 
tective of human health and the environment, that  is cost 
effective, and that utilizes permanent solutions and alter- 
native treatment technologies or resource recovery tech- 
nologies to the maximum extent practicable 137 

Another further definition of this broad language remains to 
be determined, the provision effectively requires the President 
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to balance the protection of human health and the environment 
against the cost of accruing that protection. Even though it 
may be desirable to try t o  turn Love Canal into an environmen- 
tal Garden of Eden, that just may not be practical or afforda- 
ble 

According to the Clean Sites symposium study, 

The final remedy decision will always be subjective, but 
the more specific the evaluation of costs and benefits, the 
more sensible and defensible the cost-effectlveness deter- 
minations will be . . [Tlhe alternanve which achieves 
the site cleanup objectives at the lowest possible cost 
should be identified Since all alternatives that meet objec- 
tives will protect human health and the environment, then 
this alternative represents the "floor" for the cost-effec- 
tiveness evaluation In like manner, the cost of achieving a 
permanent remedy sets the "ceiling." If there are two or 
more permanent remedies, the lowest cost permanent rem- 
edy should be selected.13% 

That statement sounds good, but it does little to cement a prac- 
tical reference for site remedy selection. The study group sim- 
ply said that we should clean up the environment, but do it as 
economically as possible. For the time being, hazardous waste 
site cleanup remains an amorphous goal that IS undefined in 
Dracticai terms. 

B. Recommendations 

CERCLA and RCRA requirements must remain distinct .4p- 
plication of current RCRA standards to Superfund (CERCLA) 
sites for water quality. air emissions, and soil contaminants 
are unworkable and entirely impractical To create an effective 
remedy selection process, the following measures should be Im- 
plemented 

(1) The EPA should be solely responsible for remedy se- 
lection at Superfund sites As provided by the statute, 
states may intervene to require stricter standards of 
cleanup i f  the state IS willing to pay the cost 

(2) Congress should amend 42 U.S C 8 9621(d)(2)(A) 
(section 121 af CERCLA) to eliminate language that osten- 
sibly gives states the power to insist on more stringent 
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cleanup standards than may be proposed by the agency 
without the state's assuming the additional financial bur- 
den. 

(3) Because of the uncertainty of injury causation from 
contaminants at a Superfund site, and the unknown finan- 
cial liability of responsible parties once remedy selection is 
determined, the responsible parties should be immune 
from any further liability once EPA selects a site remedy. 

(4) Once a site has been remediated to a level that the 
EPA determines to be acceptable, states should be free to 
pursue further measures they may deem necessary, with- 
out further expense to the site's responsible party or par- 
ties 

(6) Numerical expressions of risk in mathematical ex. 
ponentials should be eliminated because they are confus- 
ing and patently misleading If EPA has determined that 
ninety-nine percent of the risk has been eliminated, that 
should stand as a benchmark for cleanup standards. 

(6) Site cleanup standards must be site-specific and for- 
mulated with regard to the historic and future use of the 
site. 

Society often has tried in the past simply to bury its messes 
or to ignore them. We have to clean up these messes, but ple- 
nary federal authority over Superfund cleanups is the only 
practical alternative for dealing with past problems. We 
should view RCRA as the means to avoid the necessity of CER- 
CLA In the future-not as a hobble on the legs of CERCLA's 
progress. 
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GALILEO'S REVENGE: JUNK SCIENCE IN 
THE COURTROOM' 

REV~EIVED BY MAJOR FRED L BORCH'* 

A doctor testifies that cancer of the jaw was caused by a cut 
on the lip from a cardboard carton. Another physician testifies 
that getting hit by an orange juice container caused breast can- 
cer. Yet another medical doctor testifies in support of a 
psychic who claims to have lost her "powers" after a CAT 
scan. Galileo's Rmenge: Junk Science in the Courtroom is 
about these and other exampies of scientific quackery, and 
about how such bogus science has come into American courts 
disguised as "expert" testimony. Author Peter Huber, an engi. 
neer and lawyer by training, has written a humorous and in- 
structive expose of "junk science" in America's courtrooms. 
Military lawyers acting as trial or defense counsel or defending 
the United States in civil litigation will enjoy reading his book 
and, afterwards, will be more skeptical of "expert" testimony 
in court 

Expert witnesses first appeared in English common-law 
courts in the fourteenth century. They were not called by the 
parties; instead, they were called by the court  They usually 
testified on technical subjects, such as shipping or accounting. 
American courts initially followed this common-law tradition 
of court-appointed expert witnesses. By the late nineteenth 
century, however, experts hired by the parties in a case had 
replaced court-appointed experts. These hired experts "were 
not given a free hand to speculate; their function was to con- 
vey the consensus views of their profession." Trial and appei. 
lace judges in the first decades of this century understood that 
the rules of evidence carefully had to limit the role of expert 
witnesses. Otherwise, trials might have become "battles of the 
experts" rather than truth-finding processes. 

Huber argues convincingly chat the well.known case of 
United States 2'. Frye, 293 F. 1013 (D.C. Cir 1923), represented 
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a balance between a party's "right" to call an expert and the 
need to eliminate Incompetent, crackpot testimony from the 
courtroom. Frye held that experts were permitted to testify 
only If their views were based on ideas, theories, and methods 
"generally accepted" as  a ralid by the scientific community 

Frye set the standard for expert testimony until the 1970's 
Huber, however, fails to explain in detail just why Frye fell 
out of favor Severtheless, the courts over the years gave up 
trying to distinguish a serious expert from a quack. As a re- 
sult. the drafters of the 1978 Federal Rules of Evidence aban- 
doned the Frye standard. Federal Rule of Evidence 702 simply 
says that an individual may testify as  an expert if  he or she 
can "assist the trier of fact to understand the evidence or de- 
termine a fact in ISSUZ." In sum, a court can permit any expert 
testimony it finds helpful The "expert" need not be a recog- 
nized authority or specialist, and he or she need not show that 
his or her "expert" opinions are "generally accepted " Huber 
points out that the rules of evidence "give equal dignity to the 
opinions of charlatans and Sobel Prize winners " The result- 
"expert" testimony a i t h  little or no scientific validity 1s used 
by unscrupulous plaintiffs and their attorneys to win cases. 
These victories in court. however, do not advance the truth. 
finding process because the fact-fmder ultimately has to make 
a decision based on spurious evidence These irrational jury 
verdicts harm the rule of law and undermine the role of law in 
society 

Galzleo's Revenge uses well-known cases to illustrate how 
Federal Rule of Evidence 702 and similar rules are used to get 
bogus science into court For example, based on accidents 
caused by the car's "sudden acceleration," several plaintiffs' 
lawyers filed some 56 billion in claims against the maker of the 
Audi 5000. Audi's experts proved that any sudden acceleration 
was caused by the driver stepping an the gas pedal instead of 
the brake pedal, but no one listened. Car and Driver magazine 
and the Canadian and Japanese ministries of transportation 
agreed with Audi. So one listened to them either. instead. doz- 
ens of self-styled sciennflc experts testified in court that the 
Audi 5000 had a design flaw, by which an " 'electronic glitch' 
in the computer that determines the amfuel mix, or maybe 
'defects in the shift-linkage' ' I  caused the mysterious accelera- 
tions The lunes  that believed these "experts" and the appel- 
late courts that affirmed the verdicts cost Audi millions of dol- 
lars in damages and settlements Its car sales were ruined The 
plaintiffs' attorneg s.  however, did well financially 
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GaMleo's Rewenge also looks a t  the Benedectin drug suits in 
which "expert" witnesses claimed that the drug-manufac- 
tured to treat morning sickness in pregnant women-caused 
birth defects. The Centers for Disease Control in Atlanta, the 
World Health Organization, the Food and Drug Administration, 
and the March of Dimes Birth Defects Foundation all agreed 
with Dow Chemical-Benedectin's manufacturer-that the 
drug did not cause birth defects. Nevertheless, "experts" con- 
tinued to testify in support of claims that Benedectin caused 
birth defects. Huber writes that Dow spent about $100 million 
to defend against these Benedectin suits. Furthermore, Dow 
took the drug off of the market. Thus, an excellent treatment 
for morning sickness was no longer available. Ironically, the 
Journal of the American Medical Association reported in 1990 
that the disappearance of Benedectin created a "significant 
therapeutic gap." The nausea and vomiting accompanying 
morning sickness can be so debilitating that it "starves the 
pregnant mother's body of normal nourishment," and harms 
the health of the unborn child. The lack of Benedectin to treat 
morning sickness actually may increase the number of birth 
defects. Huber concludes that the Benedectin cases demon- 
strate that junk science in the courtroom rewards greedy law- 
yers. and hurts corporations and insurance companies. It also 
can harm the physical health of our society. 

Galileo's Rtvenge also examines asbestos and Daikon Shield 
litigation, and the new expert field of "clinical ecology " Ea- 
perts in this area testify in court that environmental pollution 
causes "chemically induced AIDS." Huber's discussion of these 
subjects is crisp, informative, and never boring. 

Do the Federal Rules of Evidence and Military Rules of Evi- 
dence need rewriting to keep bogus science out of the court- 
room? Should we resurrect the Frye standard for expert testi- 
mony? Huber suggests that both questions should be answered 
in the affirmative In a recent article in Forbes magazine, how- 
ever, he advocates that American judges should be able to do 
what European judges can do-that is, appoint their own ex. 
perts. Is this practical given our adversarial system? Would 
not the accused in a criminal trial always be allowed to call an 
expert witness. given the "constitutional right" to present a 
defense? 

Military attorneys know that experts at courts-martial now 
testify about various "syndromes" to explain victim behavior. 
Is this Junk science? Consider the urinalysis expert who testi- 
fies for the defense that an accused stationed near New York 
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City may be "positive" for cocaine because he touched paper 
money in circulation there. This currency, an expert may say, 
often has cocaine on it because of wide-spread drug trafficking 
in Yew York City, and the accused unknowingly may have ab- 
sorbed this cocaine through the skin pores on his fingers 
Would these assertions be legitimate expert testimony or one 
expert's idiosyncratic wen?  

Huber concludes that these types of questionable assertions, 
which often constitnte nothing more than scientific quackery, 
must be banished from the courtroom. Readers of Galilee's Re- 
venge. Junk Science in the Courtroom will have a better under- 
standing of the problem-and perhaps the solution-after 
reading this fine book. 

OTHER LOSSES' 

R F I ~ E D  BY MAJOR FRED L BORCH*' 

Did General Dwight D. Eisenhower order the mass starvation 
of one million German prisoners of war (POh's) at the end of 
World War II? Did he and others then cover up these killings? 
James Bacque claims in Other Losses that the answer to both 
questions is "yes." His book, first pubiished in Canada in 1989, 
has received world.wide attention It was featured in a British 
Broadcasting Corporation documentary, and discussed in Time 
magazine, in The New York Times, and on network television. 
It was translated into German and was a best-seller in Ger- 
many. American bookseiiers and publishers, however, refused 
to distribute Other Losses because of its controversial content; 
it therefore was not widely available in this country It has, 
however, recently been published in the United States. The 
book likely wiii cause much excitement-and anger-among 
its American readers 

Other Losses charges that Eisenhower used his power as the 
head of the Allied occupation intentionally to starve to death 
"quite iikeiy over a milimn" German soidiers held in American- 
run POW camps. Why? Because Eisenhower hated the 
Germans, and wanted revenge for the pain and suffering they 
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inflicted on ail Americans and members of the world commu- 
nity. 

Eisenhower did f e d  strongly about the German enemy In 
1843, he complained to Army Chief of Staff George Marshall 
about the number of German POWs in his care. Their huge 
numbers were a logistical headache, and Eisenhower wrote 
that it was "a pity we could not have killed more." In 1844, he 
told his wife, Mamie, that "the German IS a beast.'' Appar- 
ently, he also suggested that the 3000 officers of the German 
General Staff should be "exterminated." Other Losses offers 
these and other intemperate remarks as proof of Ike's murder- 
ous intent 

After the war, as head of the Aliied occupation, Eisenhower 
took his revenge on the Germans. Presumably, he decided that 
the nearly four million German soldiers held as POWs were the 
easiest target Of course, these men could not be shot out of 
hand, questions would be asked. Other Losses alleges that Ei- 
senhower decided to kill these German POWs by starving them 
to death The Geneva Convention relating to the treatment of 
POWs, however, required that POU's receive the same rations 
as Allied soldiers. Eisenhower ailegedly side-stepped the letter 
of the law by "creating a new class of prisoners." In late April 
1846, German POWs were reclassified as Disarmed Enemy 
Forces (DEFs). Because the Geneva Convention did not protect 
these DEFs, they could be fed much less than the 4000 calories 
a day available to Allied troops. Furthermore, Eisenhower 
could claim that he was doing nothing illegal in directing that 
DEF rations be set a t  a woefully inadequate 1600-calor1es-per- 
man per day. The German POWs would die slowly and pain- 
fully from a lack of food. Disease also would take many in an 
undernourished, weakened state of health. Eisenhower would 
have his revenge. 

How were these mass deaths to be concealed from the Ger- 
man civilian population, and from Americans at home? Other 
Losses charges that records of the status of DEFs in the S O ~ Q  
200 American-run camps were falsified deliberately Starva- 
tion was called "emaciation," and the mass deaths became 
"Other LOSSQS" on prisoner tally sheets In this way, some O ~ Q  
million men were "casually annihilated" from 1845 to 1946 
So one u,as the wiser, until Bacque uncovered the truth Other 
Losses details this discovery in some 170 pages It 1s very 
troubling reading. 

Can it really be true that Ike was a murderer? Could he actu- 
ally have intended the deaths of a million men? Were he and 
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others euiitv of the ereatest war crime in American militarv ~. 
history? These questions and more are the natural consequence 
of turning the pages of this book. What is the truth? 

Because Bacque claims to be the first to uncover these 
crimes, his scholarship rehes chiefly on original sources such 
as  official military documents, personal correspondence, and 
interviews. Other Losses has thirty-one pages of appendices 
and some 460 footnotes, which lend an aura of credibility to 
Bacque's scholarship. An individual reader who wants 10 ex- 
amine Bacque's most damning evidence, however, wiii find this 
a difficult task. Most footnotes, for example, refer to written 
materiais found only in The National Archives, The Library of 
Congress, the Public Record Office in London, and the Eisen- 
hower Library in Abilene. In sum, it is impractical for any 
reader personally to check the historical accuracy of Other 
Losses. 

Fortunately, Dr Stephen Ambrose, the head of the Eisen- 
hower Center a t  rhe University of New Orleans, met recently 
with a group of historians to examine the allegations against 
Eisenhower. These historians first concluded "that Mr. Bacque 
had made a major historical discovery. There was widespread 
mistreatment of German prisoners in the spring and summer of 
1946 ' I  American soldiers beat German POWs, and denied them 
water German captives were made 'Yo live In open camps 
without shelter." They received grossly inadequate food; In 
some camps, the POWs were so hungry they "made a 'soup' of 
water and grass.'' Little or no medical care was available Mall 
also was withheld from the POWs. "Men did die needless and 
inexcusably. This must be confronted, and it is to Yr. Bacque's 
credit that he forces us to do so.'' 

The historians determined, however, that Bacque's allega- 
tions against Eisenhower are untrue. Eisenhower actually was 
angry with the Germans. They concluded, however, that be- 
cause his men were dying by the thousands, Ike's despise of 
the Germans was understandable and excusable Similarly, 
most Americans were just as  angry The discovery of German 
atrocities in the concentration camps did nothing to diminish 
this anger. There is absolutely no evidence, however, that Ei. 
senhower masterminded the death of any German POWs For 
example, the historians agree that German POWs were reclas. 
sified as DEFs The reciassification, however, was not a result 
of any sinister motive, nor was the reciassification Eisen- 
hower's personal decision. Rather, Ike's superiors created the 
DEF category because they feared a famine in the winter of 
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1945 to 1946 The Allies did not have enough food to feed 
more than five million POWs at the level required by the Ge- 
neva Convention. In addition to the POWs, there were rn1llions 
of civilians in liberated Europe who needed food. The Allies 
did not want to violate their treaty obligations, but they also 
decided that it would be wrong to feed German POW3 better 
than the civilian population. The reclassification of POW3 as 
DEFs meant equal rations for both civilians and POWs. The 
historians concluded that the reclassification was a sound pol- 
icy decision. The historians also concluded that Bacque's figure 
of one million dead is wrong. German POWs actually did die of 
exposure and malnutrition. The "Other Losses" listed in pris- 
oner tally sheets, however, did not simply reflect dead POW3 
who perished in the camps. Rather, they also reflected POW3 
transferred to the custody of another nation, escapees and 
those "old men and young boys in the militia"-called the 
Volkstum-who were released without much formality from 
the camps. 

Those who read Other Losses may want to follow-up with 
Eisenhower and the German POWs: Facts Against Falsehoods. 
To be published by Louisiana State University Press in early 
1992, this book records the findings of Dr. Ambrose and the 
team of historians who investigated Mr. Bacque's charges. 

Military lawyers should read Other Losses for two reasons. 
First, in seeking to prove that Eisenhower was guilty of mass 
murder, the book reveals that some American soldiers did mis- 
treat German prisoners. These violations of the Geneva Con- 
ventions concerning the treatment of POWs will interest Judge 
advocates because they are actual examples of American mis- 
conduct. Second, Other Losses is worth reading because it illus- 
trates how difficult it is for the average reader-even those 
trained as  lawyers to weigh conflicting evidence-to know if a 
book's claims are historically accurate Other Losses is proof 
that the truth is not always easy to find 
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