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ARRESTING "TAILHOOK": 
THE PROSECUTION OF SEXUAL 
HARASSMENT IN THE MILITARY 

LIEUTEICM-T COMMANDER J RICHARD CHEMa* 

I Introduction 
Over the  past several years, the military has been rocked by 

allegations not only that  pervasive sexual misconduct agamst 
women exists in the ranks, but also that  the leadership condones 
or ignores various sexual abuses. Consider the following reported 
inmdents. "Tadhook." 1 rapes of female soldlers dunng Desert 
Shield and Desert Storm; institutionalized blas against female 
sexual asaault victims so pervasive that  Air Force investigators 
use a "rape allegation checklist" as a way to minimize or discredit 
female service members' rape complaints; chaining of a female 
midshipman to a urinal a t  the Naval Academy. These and other 
alarming Incidents have focused attention on the way women are 
treated in the military like never before The revelation of dishon- 
orable conduct engaged in  by many naval officers against women 
at  the Tailhook Convention in September 1991, the apparent 

'Judge Advocate Generals Corps, United Slates S a w  Presently assigned 
BQ Command Judge Advocate, ONlce af Naval Intelhgence. Washmgtan. D C B A ,  
1978. Georgetown Unwersity. J D  , 1981, the Ohm State Unmeralty College af 
Law LL M ,  1993 Tha Judge Advocate Generah School. Unlted States Arms 
Former a ~ ~ ~ g n m e n f i  indude Appellate Cauncel, Offlei of the Judge Advocate 
General. Appellate Government Dmsmn. 1989-1992. Senior Tnal Counsel, u S 
Sai,al Legal Service Offlee, Naples, Ita]>. 1988-1989. Stan Judge Advocate, Naval 
Air Station, Sor th  Island. 1985-1986 Thrr article E based on a written 
disierfatmn that the author svbmllted to satisfy. ~n part. the Master of Laws 
degree requirements far the 41at Judge Advocate Ofieer Graduate Courae 

'In n a ~ d  a w ~ n o n ,  B "tadhook ii the grappling device used t o  help stop a 
fixed.wmg aircraft landing on an aircraft C B ~ T ~ T  The term waa adopted by the 
Tadhook Asbocmhan as the name far ~ t s  pmfesnonal organlxafmn dedleated to 
promoting naval siistion Because of the highly publicrmd scandal ~nvo lvmg 
iexusl abuse by malm against females graving out of the Tailhook A3iooiatmn's 
convention which occurred ~n Las Vsgm% ~n September 1991. the term IS now B 

shorthand description for the events mvolvlng that scandal Throughout this 
artrcle 11 w i l l  be vsed I" ths t  context 

1 



2 MILITARY LAW REVIEW [Vol. 140 

desire of Navy leadership to cover up the situation, and the 
failure of the Navy to resolve the scandal in  a timely manner 
have created a public perception of widespread "sexual harass- 
ment"z in  the armed farces, especially in the Navy. Public 
awareness of theae problema ~n the military has been heightened 
because they have followed immediately in  the wake of the widely 
publicized confirmation heanngs far Supreme Court Justice 
Clarence Thama8.s 

Apparently in  response to the problems perceived to exist in 
dealing with women, the Navy recently revised its policy on 
"sexual harassment." On January 6, 1993, the Acting Secretary of 
the Navy published B regulation implementing a new sexual 
harassment policy for the naval services. This regulation' defines 
sexual harassment and makes violation of its prohibition of 
sexual harassment a punitive offense punishable under the 
Uniform Code of Military Justice (UCMJl.6 This regulation is the 
first instance of eriminalizing conduct as per se sexual harass- 
ment, as opposed to prosecuting the underlfmg conduct under 
various traditional criminal statutes. 

This article examines whether substantive changes in 
military law-like the Navy regulation-are necessary to deal 
adequately with the mistreatment of women in  the military I t  
examines conduct that  commonly is referred to a8 sexual 
harassment and discusses how it can be prosecuted under current 
provisions of the UCMJ Additionally, the Navy regulation and 
other similar regulatory and statutory proposals,6 which aim 

'The t e r n  ' ' s e ~ u d  harassment" commonly IS used 10 designate a wide range 
of mislrtstment of women h'evertheless, the term has both B technical legal 
defimbon developed through employment discrimination law. and a more 
expanmve lay pereon's usage, which ineludes enminal assaultive eonduet 

'Durmg the eonise of those hearmgs. Anita Hill slleged tha t  she we8 
s~xually harassed I" the work place by Justlee Thomsa 

'DEP'T DP NAVY SECRETUIY OF THE NAW ~NSTR 5300 268. POLICY 01 
SEXUAL H*R*SBMEIT (6 Jan 19931 [hereinafter SECNAV I ~ s m  5300 2681 

'The p~ni t ive  reach a i  the regulation exfenda to all active and ~ e b e m a  Navy 
and Manne persannel, as well as midshipmen sf the United Staten Naval 
Academy 01 1" the Reserve Oficer Training Carpa See grnriaily UCMJ art 2 
11986) 

June 1992, the Secretary a i  the Navy reqvestrd that a separate statute 
mrohhime ~ e x u s l  harasimeni be d r a h d  as a orooased amendment to the UCMJ 
Memoranim from H Lawrence Gsrrett  111, Sr;stary of the Navy 10 the Judge 
Advocate General of the N a w  (June 12, 1992) (on file with author1 In reaponlo, a 
proposed change to the l a w  WBI  drafted To date, 11 has not been submitted to  
Congress Wlth tho continued negative publrrty over B D X Y S ~  harassment ID the 
b a y .  end the apparent hnkage of thir maue to  the highly ~ontr0vers3~1 issue of 
homosexuals I" the militani. iueh a ehanie La the UCMJ may be submitted 

DEFT OF A m  FORCE, h a  FORCE REO 30.2, S a c i u  Amions PnooRlM I18 
Apr 19861 IC2. 25 Sept 19921 Ihereinsfter AFR 30-21. slm purports to be a 
pumtiue mgulatmn This replatmn contsma, infer die, A n  Force pohe~ea 



19831 ARRESTING "TAILHOOK" 9 

directly a t  eriminalizing conduct as sexual harassment, are 
examined and compared with existing UCMJ provisions as 
vehicles for prosecuting conduct deemed to be sexual harassment. 

Criminal prosecution of sex crimes and sexual harassment is 
an important aspect of an overall military policy against 
diecrimination and abuse of women in the armed forces. Choosing 
the correct approach, either the direct crirninalizatian of sexual 
harassment through efforts like the Navy regulation, or  an 
aggressive reliance on traditional criminal statutes geared at  the 
underlying criminal conduct of the alleged harasser, will be a 
major step towards resolving the mistreatment of women in  the 
mditary. 

11. What Is "Sexual Harassment?" 

A. Employment Discrimination Law 
Title VI1 of the Civil Rights Act of 1964 makes it "an 

unlawful employment practice for any employer . . . to discriminate 
against an individual with respect to  his compensation, terms, 
conditions, or privileges of employment, because of such indind- 
u a l ' ~  race, color, religion, sex, or national origin."' 

This statute has  led to the development of a vast body of 
employment discrimination law. One aspect of employment 
discrimination is sexual harassment. In 1980, the Equal Employ- 
ment Opportunity Commission (EEOC) published guidelines 
defining sexual harassment. The guideiines currently include the 

Unwelcome sexual advances, requests far sexual favors, 
and other verbal or Dhvsical conduct of a sexual nature 

follow,ng: 

prohibiting arbitraly discrimination based on age, color, national ongin, race, 
ethnic group. mhgion, or sex. Id. pars 6.3. Included a8 typea of arbi t ran 
disenmination are nae of diaparsglng terma. personal dmcrimmstm, and 
inatitutronsl diacnmmstian against any of t h s  above enumerated protected 
groups. In a change to this regulation on September 2 5 ,  1992, sexual h a r m m e n t  
spseidcally 16 inclvdsd as a type of prohibited sex dmsnmination. Id pars  6.4b. 
see United States V. Kroop, 34 M.J 628. 635 n 2 (A.F C M.R. 19921 iimplylng that  
sexual harassment e m  be pmseculed B nolsbon of this srdsrl At thie time. 
few ~f any pmaecutioni have oecurred beeavie no reported cadel deal with the 
regulation on ~exnal haraisment or other mudenla of @ex diicrirnmatian The 
order was used ~n United Ststea Y. Way, No S28590 iAF.C.M.R. 20 Mar 19921, 
to prosecute racial prejndiee stemmmg from ~ a y m g  ramal slur8 Although the 
opinion had littls legal aoslyaia, i t  did hold that  the conlietion could not be 
matamed because the rigvlation WBB, inter elm, ''vague " Id dip op at 5 Both 
the Navy and A n  Farce regulations contain esaentislly the same dexual 
harassment prohibitions, m that  their dafimtmns of sexus1 harassment are 
identiosl and both d e n w  from employment diecnminatioa law 

'42 U S  C 8 2000s-2(aX1) i1988) (emphasis added1 
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constitute sexual harassment when (1) submission to 
such conduct is made either explicitly or implicitly a 
term or condition of an  mdwidual's employment, (2)  
submimion or rejection of such conduct by an Individual 
is used as a basis for employment decisions affecting 
such mdmdual,  or (3)  such conduct has the purpose or 
effect of unreasonably interfering with an mdmdual's 
work performance or creating an Intimidating, hoatile, 
or offensive working environment.8 
The guidelmes identify the nature of the two general types of 

sexual harassment-qurd pro quo harassment and hostile en- 
vironment harassment Quid pro quo is the most easily reeognm 
able form of sexual harassment. It involves conditioning a 
subordinate's economic or other job benefits an the subordinate's 
w~llingness to furnish sexual favors t o  a superior If the victim 
fails to acquiesce to the superior'a sexual demands, quid pro quo 
harassers may retaliate with Some form of work place 
punishment.3 

The second type of sexual harassment-hostile environment 
sexual harassment-is more subtle and pernicious. In this type of 
sexual harassment, the emotional or psycholopal well-being of 
the w c t m  is damaged from having to work in an environment 
that LS polluted with discrimination. Hostile environment sexual 
harassment falls within Title VI1 because Congress intended to 
eliminate employment discrimination in the broadest possible 
manner through enactment of the statute 10 The Supreme Court 
validated the Title VI1 cause of action for this theory of sexual 
harassment in Meritor Saomgs Bank u V ~ n s o n  11 Relying 
principally on the EEOC guidelines then ~n effect,l2 the Court 
rejected the contention that an economic or tangible loss was 
required under Title VI1 Instead, Title VI1 "affords employees the 
right to work in an environment free from discriminatory 
Intimidation, ridicule, and 1nsult."l3 Henceforth, a man or woman 
no longer would be forced to "run a gauntlet of sexual abuse in 
return for the privilege of being allowed to work and make a 
living. . . ' ' 1 4  

.?(I 

' S e e  e # ,  Katcher Y Rosa & Svlliian Appliance C t r ,  957 FZd 59 62 'Zd 

l'P.~gers Y Equal Employment Opportunity Comm'n, 454 F 2d 234, 236 15th 
Cir 19928. Chamberlin Y 101 Realty. Inc 916 F 2 d  777 783 l lst  Cir 19901 

Cir ), cerl denbed. 406 U S  967 (1972, 
477 u s  67 rma6, 

':Even though the EEOC pxdelmes do not have the force of law, the Court 
used the p~apmition from Gnggr v Duke Power Ca 401 US 424, 433-34 81971r 
thar an mterpretatmn of a statute by an enforcing agency i s  worthy of great 
judicial consideration L'msan, 477 L' S st 65 

'iVinsan 477 L' S at  65 

477 u s  67 rma6, 
':Even though the EEOC pxdelmes do not have the for 

used the p~apmition from Gnggr v Duke Power Ca 401 US 
thar an mterpretatmn of a statute by an enforcing agency 
judicial consideration L'msan, 477 L' S st 65 

'iVinsan 477 L' S at  65 

ce of law, the Court 
424, 433-34 81971r 
i s  worthy of great 

-'Id ~f 67 ,quoting Henion v Dundee, 682 F 2d 897 902 l l l f h  Cir 1982 I 



19931 ARRESTING “TAILHOOK” 5 

Vmson identified three critical issue8 that  have formed the 
basis for mast hostile environment sexual harassment litigation. 
First, not all conduct rises to  the level of actionable harassment 
that  affects term8, conditions, or privileges of employment. 
Instead, a Title VI1 violation occurs only if It is “sufficiently 
severe or pervasive to alter the conditions of [the victim’s1 
employment and create an abusive working environment “16 

Next, the conduct of the harasser must be “unwelcome,” as 
distinguished from the crimmal concept of involuntariness, which 
involves forced participation against one’s will 16 Since V~nson, 
the test for “unwelcomeness” generally has been whether the 
harassed employee solicited or incited the conduct, and whether 
the harassed employee regarded the conduct as undesirable or 
offensive.” 

Finally, Vmson laid out the initial framework for determin. 
ing when an employer would be liable far the sexual harassment 
of it8 employees. It heid that  agency principles provided some 
guidance for employer lmbihty, rejecting both strict liability of 
employers for the sexual harassment of its employees, and 
absolute immunity if the employer did not have notice of the 
harassment I t  also rejected a contention that  the mere existence 
of B policy against discrimination, coupled with a failure by the 
plaintiff to use a grievance procedure, insulates an employer from 
liability. In so doing> the Court recognized that  coming forward to 
complain puts the employee in risk of retaliation 18 

In hostile environment cases, the plaintiff generally must 
show that  the employer knew or should have known of the 
harassment, and that  he or she failed to take proper remedial 
action to stop the harassment 1s The employer generally will be 
held to a higher standard when the harasser is a supervisor, as 
opposed to when the harasser IS merely a coworker 20 

Although V~nson recognized the hostile environment Title 
VI1 cause of action, determining the exact nature of such sexual 
harassment continues t o  be difficult. In H a r m  D. F w k l t f t  

“ I d  1quotmg Henson. 682 F 2d at 9 0 0  
IBld at  68 
l’See, e g .  Burns v McGregor Elect Induat Inc, 956 F Id  559. 664 18th 

“Vinion, 477 U S  at 72-73 
’aGusis v Bethlehcm Steel. 913 F 2 d  463, 464 17th Cir 1990) B u m s ,  95: 

lLEllmon s Brad), 924 E 2d 872, 8 8 1  (9th Cir 19911 

Cir 1992), Hall v neknor. 042 F 2d 1010, 1014 18th C i i  19881 

F Zd at 564 
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Systems, Ine.,zl an owner of a company made sexist remarks and 
jokes with sexual overtones to a female employee, who tolerated 
the conduct without complaint for a long period of time. 
Eventually, she complained to him, and finally quit her job when 
he continued the conduct, albeit after a brief ceasation. The 
distnct court dismissed the Title VI1 action because the female 
employee was unable to meet the Vmson ''severe and pervasive" 
requirement. The lower courts have ruled that  in the absence of B 
plaintiffs making a showing of serious psychological injury, he or 
she cannot recover for such offensive comments On March 1, 
1993, the Supreme Court granted certiorari and hopefully will 
clarify the standard for hostile environment claims. The nature 
and extent of the ambiguous hostile environment type of sexual 
harassment for Title VI1 will be analyzed in this important case. 

B. "Sexual Harassment" rn the MilLtory 

With the passage of the Equal Employment Opportunity Act 
of 1912,22 federal employees, including those in the Department of 
Defense (DOD) and the military departments, came within the 
scope of Title VII. The law's protection, however, as well as its 
ciwl remedy are available only to civilian employees because 
uniformed military members are beyond the scope of the statute 
Even though 42 U.S.C 0 2000e-l6(aI i ta tes  that  employment 
discrimination is outlawed as to employees of the military 
departments, case law has held that  uniformed service members 
are excluded from the protection of these antidiscnminatian laws 
in  the absence of explicit congressional inclusion.23 

The refusal to extend the remedy for umformed personnel IS 
based on the premise that  disruption to unique military miasions 
would result if service members were permitted to sue far actions 
involving their military duties. This LS the same rationale 
delineated in  Choppel v W a l l o ~ s , ~ ~  and Feres u. Untted States,26 
prohibiting mllitary members from asserting causes of action for 
constitutional and common-law torts against the military. Accord- 
ingly. the military m x h t  be liable under Title VI1 if a uniformed .. . .  

'INo 3-89-0557. 1991 U S  DmL Leu8 20840 IMD Tenn Fsb 4, 1991) 
(adopting Maglslrate's Report & Recommendation, 1890 U S  Diat LEXIS 20115 
(No" 28, 199011, eff'd, 878 F 2 d  733 16th Cir 1882) (decision withant pubhahad 
op1mmI. eeif granted, No 92-1188, 1893 U.S LEXIS 1937 (Mar 1. 1993) 

**Pub L No 92-261. 86 Stat 111 (codified as amended at 42 U S C  S 
9nnn0.,c, _ _  - _. . -, 

" S P ~ ,  r g ,  G o n d s z  v Dspsnment of the Army, 718 F 2 d  926 (8th Cs 
1983). Roper V. Depar~menr of the Army. 832 F Id 247 12d Cir 1981) C o n l m  H~l l  
v Berkmen. 635 F Supp 1228 I E D  N Y  1986) (staling minonty n ~ w  that h t l e  
VI1 IS available for uniformed personnel t o  asaerl i ~ x v s l  harsasmenf ~ ls lm8)  

*'462 U S  296 (1883) 
2'340 U S  135 (19501 
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member committed an act of sexual harassment against a civilian 
employee, but a service member cannot sue the military based on 
a similar sexual harassment claim. While administrative policies 
provide some protection to  uniformed sexual harassment victims, 
these victims ordinarily have no direct remedy for violations. This 
lack of a direct remedy is  likely part of the reason for the 
increased emphasis an erimmalization of sexual harassment in 
the military. Because something must be done, the obvious place 
to look for a aolution, at  least in  part, is the military justice 
system. 

The military began to implement polmes against sexual 
harassment a t  about the same time that  the EEOC issued its 
guidelines in 1980. Since then, DOD and each of the military 
departments have developed policies and issued numerous 
regulations prohibiting sexual harassment.Za In 80 doing, these 
regulations generally have adopted the EEOC and civilian 
employment definitions of sexual harassment. The current 
military sexual harassment definition contained in the Secretary 
of Defense (SECDEF) Memorandum of 20 July 88-which has 
been incorporated into each of the service's regulations-is a s  
follows: 

Sexual harassment ia a farm of 8ex discrimination that  
involves unweleomed sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a 
sexual nature when: 

(1) submission to or rejection of such conduct is 
made either explicitly or implicitly a term or condition 
of a person's job, pay, or career, or 

(2) submission to or rejection of such conduct by a 
person IS used a s  a basis far career or employment 
decisions affecting that  person, or 

(3)  such conduct interferes with an individual's 
performance or creates an intimidating, hostile, or 
offensive environment. 

Any person in a supervisory OT command position 
who uses or condones implicit or explicit sexual 

"Currently. Memorandum from Frsnk Carlucc~. Secretary of Defeme to 
multiple addressees withm DOD (July 20, 1988) (on file with author) [hereinafter 
SECDEF Memo of 20 July 881, and DEP'T OF D s s m s ~ ,  D m a c r m  1350 2, DOD 
MILITARI E q v a  0 ~ ~ 0 n n m . m  paocn*~ (28 Dee 1988) formulate ~vera l l  pohcy 
oppocng 8exud harassment for uniformed personnel See also Dm'r OF ARM, 
RED. 600-20, ARM C o ~ ~ a n - n  POLICY, para 8-4. (30 Mar 1988) (C2. 1 Apr 19921, 
DEP'T OF Am FORCE, AIR FORCE REO 30.2. para 8.4, SECNAY INJTR 5300 26B, 
d"Pi0  note 4 
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behavior to control, influence, or affect the career, pay, 
or job of a military member or cwdmn employee LS 
engaging ~n sexual harassment Similarly, any military 
member or civilian employee who makes deliberate or 
repeated unwelcome verbal comments, gestures, or 
physical contact of a sexual nature is also engagmg in 
sexual harassment 

Comparing this definition to the EEOC guidelines clarifies 
that  the military definition IS simply a reformulation of the 
employment sexual harassment standard in a military context 
Note that the military definition of hostile envmonment sexual 
harassment deletes the requirement that  it be in the context of a 
"working" environment, apparently in recognition that military 
personnel are always on duty in settings that traditionally are far 
more expansive than the civilian work place. Accordingly, the 
sexual harassment concept in the military IS potentially of far 
greater scope than that of the civilian work force 

While the military regulations greatly expand the reach of 
sexual harassment, until recently they have been interpreted as 
being nonpumtive in nature 27 With the enactment of the Nary 
regulation and the political pressure arising in the wake of the 
Navy Tailhook scandal, however. increased pressure to prosecute 
aggravated sexual harassment incidents LS predictable The Navy 
regulation obviously was enacted with that purpose in mind 
Additionally. interest likely will be renewed in using Air Force 
Regulation 30.2 for that  purpose, and the Army probably will 
encounter pressure to enact a similar punitive regulation. Section 
IV of this article will analyze in detail the legal consequences of 
the Navy regulation The reader should note, however, that  the 
apparent need for greater sanctions against sexual harassment ~n 
the military-because of the lack of a Title VI1 remedy and the 
highly publicized c m e s  of crimes against women-has led to 
efforts to cnminahre sexual harassment. In doing so, the vehicle 
used in developing the criminal prohibition against sexual 
harassment 1s the definition developed ~n employment discrimma- 
tmn law This e m 1  law concept has been adopted m toto without 
any overt modification or adaption for Its new criminal setting. 
Unlike other civil causes of action that are also crimes--such as 
assault-sexual harassment 1% very much an evolving, contiover- 
a id ,  and unsettled area of the law The ambiguities of 
employment discnminatmn sexual harassment have been magni. 
fied in the Indiscriminate adaptation of the concept into m h t a r y  
criminal law. 

~ _ _  
'Sei ~ u p i n  notes 4-6 and accompanying text  
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111. The Xature and Extent of the Sexual Harassment Problem in 
the Armed Forces 

A A New Farce Camposrtian WIth Women. The Historical Bock. 
ground 

Prior to World War 11, women had only B minor role in  the 
military serv~ce During World War 11, however, over 350.000 
women served in  all branches of the armed forees,zB but they 
served either in the Nurse Carps or in  separate women's units 
with a command structure distinct from that  of the regular 
forees.29 

Female participation in the armed forces steadily decreased 
after World War 11. In 1947 and 1948, Congress passed legdat ion 
limiting the enlisted female participation to two percent of force 
s t r engh ,  and female officer strength to ten percent of the female 
enlisted number (not including nurses). The statutory limitation 
was removed in 1961, but even by 1971 the  number of women in 
the military (approximately 42,800) remained less than two 
pereent.30 

In response to the Vietnam War draft experience. the 
military changed to an all volunteer force beginning in 1973. 
Additmnally, starting in the 1976 academic year, the service 
academies were opened to women.31 Since then, a dramatic rise ~n 
the number of women m the armed forces has occurred By 1980, 
8.43% of the force was female, and over the next decade, the force 
composition of active duty women increased to 11.5% as of 30 
September 1992 (205,571 women in a force of 1,794,459).32 
Currently, 14 7% of the Air Force, 12% of the Army, 10.4% of the 
Navy, and 4.5% of the Marine Corps active force 1s female 33 

In  addition to the spiraling numbers of women serving in  the 
armed forces in general, women increasingly have been assuming 
positions that  traditionally were reserved for males. Although 
certain legal restrictions still limit the combat positions that  

ZcDmns W Smlth & Debra L Mower?, Women ~n Combat U'hat Next? 5 
INav 15. 19921 iunpublished manuicnpf,  on file with the Naval War College 

"Department af Defense Approprisflon Authorization Act. 1976, Pub L 

SZMemorandum. Ofice of the Aasmtsnt Secretary of Defense (Farre 
Management and Personnel>, suhjsct "Women in the Military' (Jan 27,  1993) (on 
file with author1 

"Id 

N~ 94.106 8 803. 8s s t a t  537 ii9751 
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women can oecupy,3’ those restrictions have come under growing 
attack, and many already have oven  way to female participation. 
In November 1992, The Presidential Commission on the Assign- 
ment of Women in the Armed Forces issued B highly controversial 
report to thewpresident Bush. Generally, the Commission 
recommended that  eligibility for specific positions in the militaly 
be determined on a gender neutral basis. In a narrow eight-to- 
seven vote, however, the Commission recommended continuation 
of the regulatory land and air combat exclusions for women, while 
a t  the same time recommending that  most Navy combat vessels 
be opened to service by women 8s The ultimate responsibility for 
formulating policy on the extent of female participation in  the 
military was left to the administration of President Clinton. For 
the purpose of this article, women presumably will continue to 
have an expanded presence in  the armed forces. For example, 
Acting Secretary of the Navy Sean OKeefe, in January 1993, 
recommended that  women be required to register for potential 
conscription on the exact Same basis as men.36 That the 
Commission was convened, and that  ideas like Acting Secretary 
OKeefe’s are being discussed at  the higheat levels of our 
government, reinforce the idea that  the sexual composition of the 
force has changed irreversibly. Such changes inevitably have 
resulted in problems with sexual harassment that  require 
attention. 

B. The “New” Sezuol Harassment Problem in fhe Military 
This historical background has led to a general presumption 

that  sexual harassment is one form Of a negative response by men 
to the rise of women in  the work place and the movement of 

6015 
!1993), which prohibits women from serving on combat vesaeis. Regulations m 
each of the IBMCBB, however prohibit women from ~ e m n g  in Y ~ O Y S  combat 
billets See DEP’T or ARDn, REO. 600.13. ARw POLICY FOR THE ASJICNIEBT OB 
FEWE S~LDIERI 127 Mar 1992): DEP’T OF AIR Foac~, Pun Faacr REO 35-60, 
COMBAT E P C L U B I O ~  FOR WOMEK !I8 Aug 1969). DEP’T OF NAW, SECRZTARY OF 
TBE NAW IKSTR 13OO12A. ASSIGNMENT 01 WOMEN MEMBERS IX TBE 
DEPARTMENT OF TXE NAVY (20 Feb 1989). HEADQUARTERB, MARINE CORPS. 
~ ~ R I Y E  CORPS ORDER 1300.6P, end 111) (12 Aug 19681 (Manna Corps PsrsomeI 
Asaignment Policy1 The DODn statistics itale that 90% of Army job slvlla 
eomprismg 61% of the force are open to women. 83% of Nnryjeb skdle compnsmg 
60% of the faras are open to  women, 80% of Manne job skills compnamg 20% of 
the force are open 10 women, and 95% of Puc Force job ak>lla compncng 97% of 
Lhe force am o p ~ n  l a  women Memorandum, Ofiire af lhe Asslatant Secretary of 
Defense, mpra notp 32 

“The only b t~ lu lory  combat restrlclion etill 10 effect ib  IO U S  C A 

“Far general aeco~nl s  of the Commaamis recommendations B B ~  Women m 
Combat. Maybe‘ Yea. N Y TIMES, No“ 26. 1992. st 118. Melissa Healy, Ban U w d  
o n  Women ~n Mort Combat Roles, L A  TIMES, Nov 4. 1992. s t  A I ,  Rowan 
Scabarough. Clinton Lrkdy to Fncr Women m Cambat Dee~rion, WASH TIMES, 
Nov 18. 1992. sf A3 

d6Sre Yeliasa Healy, Navy Secretary Back8 Wornon bn Combat Role, L A  
TIMES. Jan 7, 1993, sf A15 
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women into jobs that  previously have been dominated by men. In 
1981, Congresswoman Patricia Schroeder wrote the following 
passage about the pervasive sexual harassment problem stem- 
ming from the unequal treatment of women in the military: 

Sexual harassment LS an every day part of the lives of 
many military women. . . Women complain of un- 
solicited and unweleomed advances by male d d i e r s  
that  often go unpunished, and mess hall stories that  
often force them to eat  off base. Such harassment will 
probably continue until women are fully accepted a8 
equal and able members of the armed f0rces.s’ 
Ten years later, another researcher of sexual harassment in 

the Naly made the exact same conclusion. “[Slexual harassment 
flourishes in an atmosphere where women are not accepted as 
full-fledged members of the established group; where the 
institutional character of the organization encourages a ‘warrior 
mentality’, and where women’s value and worth to the organiza- 
tion is perceived to be in  doubt.”38 

C. The Seruol Harassment Research 
Much of the support for the conclusion that  sexual 

harassment is a major work place problem comes from extensive 
sociological research that  began in  1980 when the United States 
Merit Systems Protection Board (MSPB) conducted a survey of 
23,000 civilian employees to  determine the extent and nature of 
sexual harassment Ln the  federal work place.aB This study asked 
federal employees whether they had experienced within a two- 
year period any of the following categories of harassing behavior. 
(1) uninvited pressure for sexual favors; (2) uninvited and 
deliberate tauehings, leaning over, cornering or pinching; (3) 
uninvited sexually suggestive looks or gestures; (4) uninvited 
pressure for dates; ( 5 )  uninvited sexual teasing, jokes, remarks, or 
questions, and ( 6 )  uninvited letters, phone calls, or materia18 of a 
sexual nature.40 Forty-two percent of the female respondents and 
fifteen percent of the male respondents reported experiencing one 
or more of the delineated forms of uninvited sexual attention that  
the survey equated to sexual harassment during the 1978 to 1980 
study period Despite finding that  sexual harassment was so 

S ‘ E r ~ r ~ ~ o ~ ~ n l ~  AXERICUIA ANIUAL 579 119811 
“Kathleen A Krohne, The Effect of Sexual Haraairnent on Female Saw1 

Offlcers 176 119911 lunpublnhed Ed D dissertation. Univernity of Sa” Dmgai 
“OPPICE OF MERIT Srsrems Ravma AVO STUDIES. U 9. MEBIT SYSTEM 

P n o ~ ~ c ~ r a a  BOARD. SEXUAL HIIFASSMEXI IN ?BE FEDE- Wonrpuac~  2 119811 
[heremaRer SEXUAL H a ~ a s s ~ s r r  IN W E  WORYPUCEI 

“Id at 4 26 
“ I d  at 4-6 
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extensive, only three percent of the women who reported being 
sexually harassed stated that they filed any formal reports about 
the Incidents 12 

In 1988, the MSPB performed B follow-up study of 13,000 
c ~ v ~ l m n  employees with very similar results Again forty-two 
percent of women reported "uninvited sexual attention " 4 3  Both 
MSPB studies tried to quantify the dollar casts of sexual 
harassment in terma of expenses due to replacing employees who 
leave federal eerwce because of sexual harassment; sick leave 
payments stemming from physical, emotional, or psychologxal 
t r m m 8 ,  lowered productivity: and litigation expenaes The 1981 
report tagged the cost to the federal taxpayer a t  $189 million for 
two years of harassment.44 By 1988, that  east had risen to $261 
million for the two-year study penod.45 These studies generally 
led to the conclusion that sexual harassment was a pervasive 
problem in the federal workplace. 

In turn,  the military began to study sexual harassment in 
the services. A 1980 study of ninety enlisted women m the Navy 
revealed that ninety percent claimed to have been verbally 
harassed, and sixtyone percent physically harassed by their co- 
workers Superwsors reportedly verbally harassed fifty-six per- 
cent and physically harassed twentyeight percent of the sample 
group. As Ln the MSPB survey, most victims said they did not 
report the mudents of harassment. The remona given for not 
reporting were that they handled the problem themaelves, they 
were afraid to report the incident, they did not feel the 
harassment was senous enough to report, they did not know how 
to report, or they were too embarrassed to report.48 A survey of 
almost 15,000 enlisted Air Force men and women conducted in 
1985 found that twen tyeven  percent of females and seven 
percent of males had been sexually harassed over a fowweek 
period prior to the questioning.4' In the Army, a 1978 question- 
nare  sent to mnetpone enlisted women assigned to the Signal 
Corps in West Germany reported that more than fifty percent had 

' z I d  a t  11 
"Offlee of Menf Systems Review and Studies. U S  Merit System Protection 

Board, Sexual Harsismenc m the Federal Workplace An Update 1.2 11988j 
[hereinafter SEXUAL HARASSMEW IN m6 F ~ o e ~ i r  WORKPLACE AV UPDATE] 

"SEXCAL H*n*ssrErr IN THE WOIU(P?ACE. I " D I 0  note 39. a t  75-79 
"SEXUAL HU*SSVE~.T IN THE FEDERAL W O R K P U C ~  Av UPDATE. dvpm 

note 13, at 39-40 
"Petnria J Reily, Serval Harassment m the Naw 33-34 119801 

(unpublished Master's thesis, Naval Postgraduate School, Montemy. Cal j 
'lWillmm Canny. Sexual Harassment Within the USAF Enlisted Fane vu> 

(Apnl 19861 lvnpublished msnuscnpt, on file with the Am Command and Stall 
College. Ax Umuermty, Maxwell MB, A l a )  
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been sexually harassed by their supe~isors .48 A random survey 
of 512 female soldiers performed by the Army Audit Agency 
reported that  sixty-six percent of the female enlisted soldiers 
either had been victims or witnessed incidents of sexual 
harassment 49 Reports by the Defense Advisory Committee an 
Women in the Service highlighted numemu8 instances of sexual 
harassment. Eventually, B SECDEF Task Force recommended a 
DOD survey, which was conducted worldwide In 1988 and 
1989.60 

This survey, building on the methodology and questions 
asked in the MSPB surveys, was sent to over 35,000 service 
members, with approximately 20,000 questionnaires r e t ~ r n e d . ~ 1  
The study attempted to take into account the militmy rank 
structure, and that  service members are theoretically always an 
duty.52 The survey found that  sixty-four percent of females and 
heventem percent of males (officers and enlisted) had experienced 
a t  leaat one of the forms of sexual harassment identified in the 
MSPB survey at  least one time in the one-year survey penad.53 
Verbal abuse was by far the most common form of harassment, 
with fifty-two percent of female respondents acknawledgng 
experiencing it.5' The survey also reported that  five percent of 
female harassment victims reported incidents of actual or 
attempted rape or assault, and twelve percent reported pressure 
exerted for sexual favors s6 As in the MSPB study, few victims 
took formal action against the perpetrators. In the DOD survey, 
only ten percent of the female victims acted formally, with aixty- 
four percent of those who did not act formally stating they did not 
because they resolved the problem themselves or they thought 
they could resolve the problem themselves.56 

Another survey, this time done Navy-wide, was administered 
in September 1989 Although again modeled after the MSPB 

"Jan S Wheler,  Sexval Herassment A M~litary Response to a Mihtary 
Problem 18 !Feb 19831 !unpublmhsd manuscript, on file with the Ax War 
College, A n  Unweraity, Maxwell AFB, A l a )  

'sHurst, 75% o f A m y  Women Cite S e ~ v a l  Hnrassmmt, Am.w TIMES, Apr 5 .  
1982, at 1 

''Melanic Martmdale. Serval Harassment m the Mdltary 1988. at 1 isepi 
1990) !unpublished repart, on file with the Defense Manpower Data Center. 
Ar lm~ton ,  Ys ) 

" I d  at  4-5 
"John B Pryar. Sexual Haraarment m the L'mkd Stales M h t a r y  The 

Devdopment of the DOD Survey 8 !Sept. 1988) !unpubbshed manuscript. on file 
with the Defense Equal Oppartumty Manag~ment Institute Patrick AFB, Fla)  

lSMartmdal~, supra note 50, at 11 
"Id at 15 
',Id at 14 
"Id at 36.38 
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survey, this Survey asked specifically whether the participants 
had ever experienced sexual harassment as defined in the 
SECDEF Memorandum of 20 July 1988.57 The Survey (with 5619 
completed questionnaires), again found that  forty-two percent of 
female enlisted personnel and twenty-six percent of the female 
officers said they had been sexually harassed within the previous 
year, either an duty or while located on a base or ship while they 
were off duty 58 Again, the vast majonty of the harassment was 
in  the nature of unwanted sexual teasing, jokes, looks, ete 
Consistent with the DOD survey, only six percent of the enlisted 
female respondents and one percent of the affieer female 
respondents reported experiencing the most ~er ious  form of sexual 
harassment-actual or attempted rape or assault 6s 

The survey confirmed that Junior enlisted (sailors ~n the pay 
grades of E-2 and E.3) were the most likely candidates to 
experience harassment (forty-nine percent), with the percentages 
decreasing steadily until the rate for more senior officers 
(commanders and captains m t h  the pay grades 0.4 to 0-61 de- 
clined to one pereent.60 Almoat all the perpetrators were men.61 
Again, the typical victim response was to ignore the behavior The 
female enlisted reporting rate we.8 only twentyfour percent, and 
the female officers reported at  an even lower twelve percent 
rate.62 

Research similar t o  the  survey8 noted above continues to be 
conducted. A follow-up to the DOD survey is to be administered in 
1993 83 The data from the survey research conducted thus far 
clearly indicate that  sexual harassment is a problem that  must be 
addressed by military leadership. The highest lev& of the 
military bureaucracy have, in turn, directed that  policy imtiatives 
be implemented as a result of the survey data Former Secretary 
of Defense Cheney relied on the 8urvey results to conclude that  
stronger steps needed to be taken to eradicate sexual harassment. 
He demanded that  each DOD component implement a zero- 
tolerance policy for sexual harassment, and that  annual reports 
on the implementation and effectiveness of the policies be 

%Amy L Culbertson et a l ,  Abaesment of Sexual Haraiament in the Naiy 
Reivlts of the 1989 N a y w i d e  Survey 7-8  (Mar 19921 (unpublished manuscnpt. 
on file w f h  the Naw Pereonnil Research and Development Center. Sen Diego 
Cal 1 

“ I d  e t  15 
“id at 17 
*‘Memorandum. Carl J Dahlman, Deputy Assistant Secretary af Defense f a  

Assmtant Secrersrm of the Army. Nary. and Ax Force for Manpower and 
Resene Affani (Jan 14, 19931 (on file with authari 
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submitted 64 In turn, the bureaucracy has responded wlth 
numerous initiatives to correct the percemed problems.eS 

D. Publuzed  Cases of Crimes Against Women LE the Mditary:  
Tadhook and Other Abuses 

While the ~ u m e y  data regarding sexual harassment ~n the 
military have been available for more than ten years, media 
coverage of certain high.prafile instances of "sexual harassment" 
have brought increased attention to the tssue. The first highly 
publicized incident was the case of the nineteen year-old female 
midshipman a t  the United States Naval Academy in Annapolis, 
Maryland, who was physically chained to a urinal by two male 
midshipmen, while other males photographed and taunted her. 
The incident occurred on December 8, 1989. The two midshipmen 
who were the primary abusers received only administrative 
punishments of demerits and liberty restrictions for their acts of 
misconduct. The victim subsequently resigned from the Academy 
in May 1990, stating that  she was chagnned at  the delays in fully 
investigating the abuse and outraged a t  what she conmdered 
inadequate punishment for the perpetrators.66 

Following closely on the heels of the Naval Academy scandal 
were allegations of rapes, sexual assaults, and violations of anti- 
fraternization rules a t  the Orlando, Florida, Naval Training 
Center. News media accounts reported that  a t  least twentyfour 
cases of rape or sexual assault were reported to Navy officials 
dunng 1989 and 1990, but few of the c a w  were prosecuted 
enminally.~7 

Even though the Navy appears a t  the forefront of addressing 
the sexual misconduct problem, it has not been alone. For 

6'Memarandum from Dick Cheney. Secretary of Defense, to all m a p  DOD 
rompanenta (July 12, 19911 (on file wlth author! 

"k. an axample. the 1992 Navy a n n ~ a l  report included the fallowng list af 
BEtioni taken to combat ~ e i u a l  haraaiment (1) msndstory admmlstratwe 
proc8mng for B subatantrated mcrdent of aggravated 88xual harasament, (21 
forwardmg to the Seeil tsry of Defense the prop0881 to create the specific UCMJ 
iexusl harassment enme. 131 the seeomplishmcni of mandatory trammng for over 
m a  mlllmn n s ~ a l  LILMC~ membera (active and reserve! on core VSIYBB, mcluding 
prevention of iexnsl harassment 14) establishment of a Standmg Comm~ttee on 
Mihtsry and Civilian Women in the Department of the Nay. to snhanee the 
Of women, (51 Bpprovel of BO reeommendabana from ths t  Committee: and (81 
totally revamping the ertminii m d  sdmiolatrative invesllgatarr arms of the Nay. 
In response to the perceived failures of the Tailhook inveatigstian Memorandum 
from Barbara S. Pope, Asslatant Secrstsry af the Naw (Manpower and Reserve 
ANalrsl ti, Amiatant Secretary of Dsfensa (Force Management and Personnelj 
INov 2 5 ,  19921 (on file with author). 

"See, e a ,  No"? Cadet Puis Over Prank Probe, C X I O A E ~  TRia, May 11. 
1990, a t  C9, Molly Moore, Nao?, Congree Open Probes of Haroaament at 
Annapolis. W A ~ H  POST, May 18, 1990. st A1 
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Finds Laxity on Sex Offonaes at Florida Bax,  WASH POST. O d  22, 1990, st A1 
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Instance, the media reported that a recent Freedom of Informa- 
tion Act request to the Army revealed that from 1987 to 1991, 484 
female soldiers were raped while on active duty, including seven 
who performed duties in the Persian Gulf during Operations 
Desert Shield or Desert Storm.6e Additionally, the Am Force 
recently was accused of Insensitmty to the problems of women 
when Congresswoman Schroeder revealed that Air Force criminal 
investigators were trained to use B questionnaire that was 
designed to prove that women who reported sex offenses were 
lying On September 23, 1992, the Secretary of the Am Farce 
ordered that the use of the questionnaire be d i s c ~ n t m u e d . ~ ~  

By far. however, the most notorious Lnstances of "sexual 
harassment" in the mditary stemmed from the Tailhook Assoem- 
tmn convention held a t  the Las Vegas Hiltan Hotel in September, 
1991 The Tailhook Assomation 1s a private organization com- 
prised of active, retired. and reserve naval and Marine Corps 
aviators, as well as defense contractors, and others mvolved ~n 
naval aviation. The Association sponsors an annual profeessmnal 
convention which, in the past, received considerable indrect 
Department of the Navy support These conventions are well 
known in the aviation community far parties involvmg drunken- 
ness and less-than-gentlemanly conduct 7O 

Over 5000 people attended the September 1991 convention, 
including several of the senior leaders of the Navy. The Secretary 
of the Navy spoke a t  one of the iessions, and attended 50me of the 
B O C L ~  activities. The Chief of Kava1 Operations was also present, 
a~ were twentynine other active duty admirals, two active duty 
Marine Corps general8, three Navy Reserve admirals and 
numerous retired flag 

Allegations af crime8 and inappropriate conduct a t  the 1991 
Tailhook Convention first surfaced in October 1991, when a 

"See, e g, Women zn Arm) Face 50% Higher Chonci of Rape ATLANTA J & 
COUST, Dec 30, 1992. at  A3 

"See e # ,  Air Pome Suspends Use a i  Sex-Assault Cheeklial, &'ASH TIMES, 
Sepf 23. 1992, at  A2 W h y  Women h'md P D I L ~ I .  ATLANTA J & C O S S T ,  Sept 26, 
1992, st A12 

"Office of Inspector General, DOD, Tailhook 91, Part I-Renew of the 
Na>y Inrestigatmna 1-2 ISept 19921 [heremafter DOD 1G Repart Part 11 At least 
sa far back as the 1985 convention. the drvnkennera and ''lurid ~ i x u a l  acts' 

to high ranking Navy ofirlalp The 
have been oonslderable because the 

m preparation for 1991 Tadhook 
community aficers decrying damage 

done in the past Lo the hotel faoilnies, underage dnnkmg and problems wlfh late 
mght "gang mentality ' I d  end 2 

Id at 3-5, 31,  O f i c e  af Inapector Gensral, DOD, Tadhook 91  Part 2 
Events 81 the 35th Annual Tadhook Symposium X-8 (Feb 19931 lreleaaed pubhcly 
Apr 23 1993 [hereinafter DOD IG Report Part 21 
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female naval aviator, Lieutenant Paula Caughlin,72 wrote a letter 
to the Assistant Chief of Kava1 Operations complaining that she 
had been physically and sexually assaulted by a group of drunken 
aviators who formed a "gauntlet" ~n a hotel eorndor.73 Subse- 
quent investigations disclosed that var10u8 women who had the 
misfortune of entering this hallway were attacked by large groups 
of male aviators who pushed them through the gauntlet grabbing 
a t  their buttocks, breasts, and crotches.74 

I n  addition to the "gauntlet," many aviation squadrons 
sponsored "hospitality" suites at the hatel during the convention. 
A great deal of drunken and lewd behavior apparently occurred in 
these hospitality suites, including indecent exposures by both men 

M y  definition of the Gauntlet-rf IS a term that Pve heard used at 
Tailhook or around Tailhook for several yearn And I belleve kt eomea 
from an old Clint Easwood movie of the same name, shout a street 
or an avenue tha t  atarta wide and narrow& inlo a funnel ares that's 
hard to get through I fhmk that's where the term "The Gaunrlef" 
ongmsted. ~n regards to  Tadhaok 

And the Gsunllet would he pretty much ID progress on lale 
Friday or lale  Satvrday nights. and Lt would Cmmst a i  agam, my 
estimate. two t o  three hundred young people-young men And fhat'a 
]"if my estimate 1 can tell you the hallway-prohahly aa long a i  
maybe 30 yards or PO-1s abrolvtelr mcked wnh hodlel 

The group mainly stands aut there and dnnks and ehanta and 
smgs m n g r  And, on the ~ e c a ~ i o n  when B female would paas fhrovgh 
the area, they would chant or as II occurred on the late Saturday 
nwht. they would grab a mrPa butt  01 hreasta. apparently, as she 
went through 

That's I me&& the best way I can d e s m h o  The Gauntlet 
Id st VI-3 t o  VI-4 

"DOD 1G Repoif Part 1, ~zpipru ni le  70. at I During the couiie of the 
extenwe Tailhook ~nve%t>ga ims .  at least 90 individvala (mcludmg bath naval 
officers and ~ ~ ~ l l i a n s l  were identified BJ being metime a i  indecent assaults DOD 
IG Report Part 2. B V P ~ V  note 71, 81 VI-13 to m1-16 Several nanaexual asmulfs, 
with Bccampanymg ~niunes.  resulted from the general debauchem Id  at VI-I6 to 
VI-17 
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and women, viewing of pornographic movies, public ahawng of 
women's legs and pubic areas, and drinking alcohol from 
dispensers that  resembled phallic deviees.75 

While the Navy and the Secretary of the Navy76 had official 
"zero-tolerance'' policies on sexual harassment, their having 
knowledge about the past activities a t  various Tailhook eonven. 
tions, and their being present a t  the 1991 Tailhook Convention, 
raised serious questions about whether members of the top Navy 
leadership actually sanctioned and condoned this type of sexual 
harassment. Far example, the female aviator who was assaulted 
by the gauntlet reported the treatments to her admiral and he 
essentially took no actian.77 

Accordingly, the 1991 Tailhook Convention can be viewed as 
the culminating paint in  the Navy of sexual misconduct, including 
assaults, a hostile environment for females, and a lack of 
supervmory response to sexual harassment. Moreover, despite 
expending enormous resources in investigating the events a t  the 
1991 Tailhook Convention--as well a8 investigating the 
investigators-as of Spring 1993, no disciplinary action had been 
taken against any of the perpetrators of the offenses a t  the 
convention or of any Navy or Manne Corps officials who allowed 
the activities to occur.78 

'JDOD IG Report Pan 1, supra note 70. sf 4 The indecent erpoaures 
cansmfed of behanor in three general eategones "streaking." "mooning." and 
"ballwakmg " The streaking involved male ofirers running naked through v m o u 6  
meupred parts of the hatel Streaking had been B persistent problem a t  Tailhook 
conventions DOD IO Report Part 2 .  m p m  note TI, a t  W1.1 to VII-2 The 
"moanmf consisted of bath malee and females exposing their buttocks to be 
wewed by others a t  the convention Instances of moaning wire frequent Id at 
VII-2 Fourteen mihtary oficers were Identified aa having"bs l lws lk~d during the 
conventm which IS the pubhe exposure of on& testicle8 Id a t  VII.2 f a  VII.3 

"Then Secretary of the Navy Garrett reportedly m d e d  * m e  af the 
hospmhty suites, one af which had a rhinoceros phallic devm dispensing white 
Rusamn drinks to women after they either m m l s t s d  masfurbatmg or perfarming 
fellatio an II DOD IC %port Part 1. supra note 70, a t  26, 30-81 

"RDZB. d w m  nato 72 
"The DOD 10 Report Part 1. which examined the N e V s  internal 

mvesti#'stions of Tailhook and was released in Spotember 1992. s ever el^ entmmd 
the udhersecretnry of the Xaw, the Judge Adv.dcate General of the N w y  (Naw 
JAG), the Commander. Naval Inveatigstive Semse <NISI. and the Naiy Inspeelor 
General DOD IG Report Part 1, supra no* 70, 81 31-32 Subsequently, the Acting 
Secretary of the Naiy obtained the reiignslmn of the Commander. NIS, and 
reaasrgned the admiral who had been the Inspeotor General Mslisia Hsaly, No 
Further Pvniahment for Two Admirois. L A  T ~ M H ~ ,  Oct 27. 1992. at  A13 

~~ 

General i f  the Naw. NAVAL R E S E R ~  ASS'V NEWS. Jan 1993, a t  i .  10 Even 
before the L ~ ~ B Y B ~ C ~  of the Navy IG Report Pad 1. Secretary of the Navy Garrett, 
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Other media reports of mistreatment of women in the armed 
forces are also easy to find. These publicized incidents are 
pertinent to this article for two reasons. First, the  cascading 
incidents, especially in  the Navy, have led to a public perception 
that  sexual harassment is rampant in the military and that  
something needs to  be done. Second, examination of these highly 
publicized cases, such a s  Tailhook, Orlando, and the Naval 
Academy incident, reveals that  the problem is not so much 
traditional work-place sexual harassment, but LS instead a failure 
of leadership to identify that  serious sex crimes are being 
committed in  the military environment and a refusal to prosecute 
the eases in a timely and effective manner. Despite the fact that  
the conduct generally has been assaultive in nature or involved 
abuses of position by supenors, discussion of the issues lumps the 
behavior into the broad category of "sexual harassment." By this 
amalgamation of criminal conduct into a generalized concept of 
sexual harassment. the true essence of the conduct is distorted. 

N. The Navy Regulatory Criminalizatian of Sexual Harassment 

A. The Regulatov Scheme: Making Ambrguolrs Hostrle E n u m n -  
ment Conduct Criminal 

On January 6 ,  1993, the Navy published a new regulation 
prohibiting sexual harassment. This regulation is unique in that  
it specifically criminalizes conduct a s  sexual harassment per se, 
as opposed to  prosecuting underlying conduct that  may be 
interpreted a6 sexual harassment but, in any ease, violates other 
established criminal statutes. This section of this article will 
describe the mast pertinent aspects of the Navy regulation and 
attempt to identify mme underlying problems w t h  the approach 
the Navy has chosen to pursue in  criminalizing sexual 
harassment. 

The regulation applies to all Department of the Navy (DON) 
persannel+ivilian a8 well as military. I t  establishes an educa- 
tion, training, and recording system to track incidents of sexual 
harassment. I t  a100 provides mandatory administrative processing 
requirements in certain mstances for urnformed members. The 
crux of the regulation, however, is In the paragraph entitled 
"Accountability." 

No individual in the DON shall: 

who was preeent at the 1991 Tailhook Convention, had realgned om June 26. 1992, 
under pressure from the ecandal Enc Schmitt. Fivnda See Secretary as 
Honorablr Bui I l l - L r u e d .  N Y  Traaes, June 27. 1992, at I7 
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(1) Commit sexual harassment, as defined in 

(2)  Take reprisal action against a person who 
provides information on an incident of alleged sexual 
harassment; 

(3)  Knowingly make a false accusation of sexual 
harassment; or 

(4) M i l e  In B supervisory or command position, 
condone or ignore sexual harassment of which he or she 
has  knowledge or has reason to have knowledge 80 

Paragraph 8c of the regulation states that  the above 
provisions are punitive in nature for military personnel and that  
"[tlhe prohibitions in subparagraph 8b apply to all conduct which 
occur8 in or impacts a DOD working environment a8 defined in 
enclosure (2) The reasonable person standard as defined ~n 
enclosure (2)  shall be used to determme whether a violation of 
these provisions has occurred." As defined by the enclosure, 
"working environment" 18 defined as follows. 

~ ~ C I O S U ~ ~  ( 1 ) , 7 g  

[Tlhe workplace or any other place that  18 work- 
connected, as well as the conditions or atmosphere 
under which people are required to work Examples of 
work environment Include, but are not limited to, an 
office, an entire office building, a DOD base or 
installation, DOD shtps, aircraft or vehicles, anywhere 
when engaged in official DON business, as well as 
command-sponsored social, recreational and sporting 
events, regardless of location 81 

The "reamnable person s t a n d a r d  IS defined as follows 

An objective test used to determine if behavior con- 
stitutes sexual harassment. This standard considers 
what a reasonable person's reaction would have been 
under similar circumstances and in a similar environ- 
ment. The reasonable person standard considers the 
recipient's perspective and not stereotyped notiom of 
acceptable behavior For example, a work environment 
~n which sexual slurs, the display of sexually suggestive 
calendars, or other offensive sexual behavior abound 

''Enclosure 81 11 the definition af  6exnsl haraiament issued in the 
SECDEF Memo of 20 July 8 8  See supra note 26 and accompanying text This i d  
an expansion of the EEOC definition because II erfenda the hostile enviranment 
type of sexual harassment beyond the tradmonal work emmnment 

"SECA'AY lrsra 5300 26B. supra note 4. para Bb 
s Id end '21, para 13 
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can constitute sexual harassment even if other people 
might deem it harmless or 1nsignrficant.82 

Accordingly, the scope of the prohibition is enormous All 
quid pro quo, and hostile environment conduct now is crimi- 
nalized formally for naval personnel The hostile environment 
conduct must relate to the military work environment, but that  
term cover8 conduct that in almost any way can relate to the 
involvement of the military Furthermore, commanders and 
supervisors who fail to ferret out sexual harassment in meas 
under their cognizance are also liable. Finally, taking reprisals 
against a complainant or anyone who supplies information about 
sexual harassment violates the regulation, as does reporting a 
false sexual harassment allegatmn.8s 

The prohibitions against quid pro quo sexual harassment are 
noncontroversial, because they clearly involve abuses of authonty 
and they duplicate prohibitions already Ln effeect.84 The initial 
difficulty posed by the regulation is in  its cnminalizatmn of 
hostile environment sexual harassment. The regulation attempts 
to define thm new crime in  three separate places but, ~n reality, it  
only serves to confuse what LS cnmmally forbidden The result 18 

that  the standard of criminality is hopelessly vague and probably 
constitutionally defective. 

To determine what constitutes the offense of hostile 
environment sexual harassment, numerous interrelated defini- 
tions must be examined. First, the  general definition of sexual 
harassment (enclosure (1)) forms the basis for the prohibition 
The opening words of this definition state that  "unwelcome sexual 
advances, requests for sexual favors, and other verbal or physical 
conduct of a sexual nature" constitute a violation when "such 
conduct interferes with an mdividual's performance or creates an 
intimidating, hostile, or offensive enwmnment." The hostile 
environment is described further m the last sentence as 
"deliberate or repeated unwelcome verbal comments, gestures, or 
physical contact of a sexual nature. . . ." The focus of the hostile 
environment is therefore the "unwelcome" nature of the sexual 
conduet.eJ 

>'id end 821. para 6 
&?Id para 8 
*.sir infra text Bccompanylng notes 189.191, 215-222 
"A difieulf I P B Y ~  for the factfinder ~n hastllc envmnment ~exual  

harassment prase~utions under the regulation will be whether the offensive 
conduct 18 'sexus1.l ~n nature The regulatm defimrmn af ''sexual nature" stater 
that the behavior need not necessarily be ''avertly" ~exual  If It creates P hostlie 
environment SECNAV INSTR 5300268, supra note 4,  end 12) para 11 This 
C ~ T C U ~ ~ T  rearming IS sure to generate much litigation 
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"Unwelcome" is defined a s  "[clonduet that  is not d i c i t e d  
and which is  considered objectionable by the person to whom it is 
directed and which IS found to be undesirable or offensive using a 
reasonable person standard."86 The main characteriitic of un- 
welcome conduct is that  the person porceiuing the conduct finds it 
objectionable The definition attempts to allay the completely 
subjective aspect of this determination by also requiring that  the 
conduct be undesirable or offensive using the "reasonable person" 
standard The "reasonable person" definition initially states that  
it is an objective standard, but it has a caveat. It emphasizes that  
the reasonable person has the recipient's "perspective," "not 
stereotyped notions of acceptable behavior."a? The meaning of 
this phrase is inscrutable, and the example that  the definition 
provides does nothing to clarify the issue. In the example, sexual 
harassment can exist under the reasonable person standard when 
"offensive sexual behavior" occurs "even If other people might 
deem it to be harmless or insigmficant"S8 T h e  implication, 
therefore, is that  a hostile environment may exist even if the 
people working in  the environment are so insensitive that  they 
are not offended by conduct that  should offend them. Such a rule, 
however, seems to run counter to the requirement that  the 
conduct be "unwelcome" by the recipient. The standard 18, 

therefore, internally inconsistent. 

"Unwelcameness" is a subjective reaction of how certain 
third parties feel about the unsolicited acts or words of an actor 
I t  is a concept developed by and borrowed from Title VI1 
employment discrimination law. While all surrounding facts and 
circumstances must be evaluated to determine if the recipient 
actually welcomed the conduct,89 this does not turn the 
"unwelcomeness" test into an objective inquiry. The analysis still 
focuses on the feelings of the recipient. The criminality of an 
actor's conduct turns an the subjective, and perhaps never 
manifested, feelings of third parties. The reasonable person 
atandard, however, is normally a completely objective test that  
seeks to determine if in  light of societal norms certain conduct 
falls below acceptable levels. By crass-referencing theae two 
distinct concepts, determining what the legal standard 1s for 

" I d  end 121. para 12 
" Id  end 121, para 6 
" I d  
"In Vinaan. the Supreme Caun held that endcnee of a recrpient'a 8~xnaIIy 

pmvoealive dress 01 apeeeh IS relevant to  whether the conduct la unwelc~rne 
Vinaan. 477 U S  st  69 
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imposing criminal liability for hostile environment sexual harass- 
ment 1s difficult or impossible.90 

Although not explicitly stated in  the regulation, the merging 
of the unwelcomeness and reasonable person concepts may be an 
attempt to develop a "reasonable woman standard." Several Title 
VI1 cases have adopted such a standard because courts perceive 
that  the gender-neutral reasonable person standard is a male- 
biased standard that  systematically ignores the perceptions and 
reality of women.81 Any such movement to  place a gender 
qualification an the  reasonableness standard Ln cnminal law is 
sure to  increase difficulties in  defining criminality. 

What is referred to  as hostile environment sexual harass- 
ment actually has two components. The unwelcome conduct can 
"interfere" with an individual's performance OT create a hostile 
work environment. In  the first instance, the perpetrator can be 
guilty even though he or she has no intent to offend and has 
received no manifestation from the "victim" that  he or she has 
offended. For this offense, none of the definitions p v e  any 
reference to the "reasonable person standard." Accordingly, a 
person could be guilty, for example, merely by asking another- 
who deems the conduct unweleome-out on dates, generating 
attention that  causes the recipient to not be able to do his or her 
jab as well a s  he or she formerly had performed it. Therefore, for 
this offense, essentially no standard of criminality exists. 

The sexual harassment definition has one other important 
ambiguity. The last sentence states that  "deliberate or repeated 
unwelcome" conduct 18 a violation. The word "deliberate" is a 
special mental element akin to specific intent. The remainder of 
the sexual harassment definition has no intent element. Nev- 
ertheless, it  must be deliberate "unwelcome" conduct "Un- 
welcomeness," however, is determined by the subjective feelings 
of the recipient-feelings that  the perpetrator may never be 
capable of knowing. Consequently, the regulation simply creates 
confusmn about the nature, if any, of a scienter requirement. 

''In United S t ~ t m  Y Aafdd. 80 M J. 911 !A C.M.R. 1990). a convening 
suthanty attempted to prmeeute a soldier for ~exusl  haraasment by incorporating 
tho nowunitive proviamns against aexusl harassment cantamed m the Army 
equal opportunity regulation into the punitive Army standard8 of conduct 
r8platmn The A m y  Court of Mditsn Review reieeted this incorporatm far 
various reasons, includmg that B pmecutmn for the aqua1 opportunrty Y B ~ S L O ~  of 
SBXYBI haraaament permits canvictm ''on mere proof that P w t m  ivbject~vely 
found an aeeumda conduct offansive ' I d .  et  923 Thia ~ 8 8 e  aupparta the view 
that the similar atandard of mminality contained in the regulafmn. m that it 18 
tied fa t i  svbjeebv~ perceptions of the vxtima, ~ l j  oifenaive to principles of 
mllltarY law 

'See Elhson v Brady. 924 F 2 d  872, 879-80 (9th C a .  1990): Andrewa Y. 

CIty of Philadelphia, 895 F.2d 1469, 1482 !3d Ctr. 19901, Yatea V. Avcs Coip , 819 
F 2 d  680, 687 18th Cir. 19871. 
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In sum, the primary sexual harassment definition, and the 
regulation's amphfymg definitions, Beem to blur the legal 
standard for hostile environment sexual harassment. Perhaps in 
recognition of the  ambiguity of the concept, the drafters of the  
regulation provided, a s  enclosure (31, a document that they term 
"Range of Behaviors Which Constitute Sexual Harassment." 
Although it 18 not a part of the punitive aspect of the regulation, 
It apparently is furnished to clarify what conduct is criminal and 
what conduct is not. In reality, the enclosure merely demonstrates 
the failure of the regulation to define a standard with sufficient 
certainty to meet constitutional standards 92 

Paragraph 5 of enclosure (3)  is the pertinent aspect of the 
document. In this paragraph, the drafters attempted to explain 
what conduct is criminal by analopzing sexual harassment to a 
traffic light Certain conduct 18 "peen" that  is, conduct which 
clearly is not sexual harassment Examples of "green" conduct 
include social interaction, counselling on military appearance, and 
polite compliments. At the other extreme is " r e d  conduct-that 
IS, conduct which clearly is sexual harassment and cnmmal, such 
as quid pro quo actions, sexually explicit pictures (including 
calendars or posters),*3 or sexually assaultive conduct 94 

'Yellow Zone" conduct 1s behavior that  "may be sexual 
harassment " It 1s described as follows. 

Yellow zone. Many people would find them behaviors 
unacceptable, and they could be sexual harassment. 
vmlatmg personal "space", whistling, questions about 
personal life, lewd or sexually suggestive comments, 
suggestive posters or calendars, off.color jokes, leenng, 
staring, repeated requests for dates, foul language, 
unwanted letters or poems, sexually suggestive touch- 
ing, or sitting or gesturing sexually. 
The enclosure concludes with the following pertinent admo- 

nition "Any time sexual behavior 18 introduced into the work 
environment or among co.workers, the mdwlduals involved are on 
notice that  the behavior may constitute sexual harassment."gs 

'*See infro text accmnpanymg notes 96-117 
siApparently. e i en  when the drafters Lndlcafe that the conduct E dwayr 

criminal the conduct may not even m e  to the level of the regvlatiana standard 
for hostile enmranmenl For mrtance, B calendar in ~n all-malr *orking mea 
aboard a ship at m a  probably would not create a 
this may be an m d t s n ~ e  where the mrens~hue een 
'reasonable person standard " See supra text accompanymg notea 86-88 

"Interesfmgly, the drsnirs wrote that "the maat severe forms of bexusl 
harassment constitute criminal conduct. e g eexusl amault " SECNAV Irsri 
6300 268, supra note 4 ,  enel 13). para be While that 16 true, beesure of thia 
remlatmn, sll tho lesa severe farms of Eonduct also becamp c ~ i m i n ~ l  

l'SECNAV hsm 6300 2 6 8 ,  8uupra note 4 ,  enel (3,, note 
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In a society in  which sexuality 1s pervasive, enclosure (3) 
serves only to compound the obvious difficulties In defining a 
standard that  would enmmahze "Starea; "leers," and other 
"sexual behavior The publication of the regulation, with the 
explicit warning about sexual behavior, may provide adequate 
notice that  sexual harassment 1s prohibited in the  military, but It 
does not gme adequate notice about what conduct 1s sexual 
harassment. In reality, the regulation poses ~erious vagueness 
p T o b 1 ems 

B. Unconstitutional Vagueness 
A law is unconstitutionally vague and offensive to due 

process If It "fads to give B person of ordinary intelligence fair 
notice that  his contemplated conduct IS forbidden by the statute. 
. ."96 Citizens are entitled to have a clear enunciation of what the 
law commands and what it forbids 97 The policies prohibiting 
unduly vague cnmmal statutes have been set forth succinctly by 
the Supreme Court in Grayned v Ctty of Rockford:aB 

It 1s a basic principle of due process that  an enactment 
is void for vagueness if its prohibitions are not clearly 
defined Vague laws offend several important values. 
First, because we assume that  man is free to steer 
between lawful and unlawful conduct, we Lnsist that  
laws give the person of ordinary intelligence a reason- 
able opportunity to know what 1s prohibited, 80 that  he 
may act accordingly. Vague laws may trap the innocent 
by not providing fair warning Second, if arbitraly and 
discriminatory enforcement is to be prevented, laws 
must provide explicit standards for those who apply 
them A vague law impermissibly delegates basic policy 
matters to policemen, judges, and juries for resolution 
on an ad hoe and subjective basis, with the attendant 
dangers of arbitrary and discriminatory application. 
Third, but related, where a vague statute "abuts upon 
sensitive areas of basic First Amendment freedoms," It 
"operates to inhibit the exercm of those freedoms." 
Uncertam meanings mevltably lead citizens to "'steer 
far wider of the lawful zone' . . than if the boundaries 
of the forbidden areaa were clearly marked.'' 

''Urnrod States Y Harrms, 347 U S  612, 617 119541 Similarly, m Connally 
Y General Consir C o ,  269 U S  386. 391 119261, the Court stated that "a s t ~ t u t e  
rh i rh  either forbids OT reqmres the domg of an act m t e r m  b o  vagve thal men of 
camman ~nfelhgence must neceaaaniy guesa *f d s  mean~ng and dlWr as t o  Ita 
agpllcatlon. molafes the firat essential of due process of Isl " 

"Lansetts v S8v Jersey. 306 U S  451, 453 ,19391 
" 4 0 8  U S  104. 108-09 (19121 ~ f o o t n o i w  omitted) 
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As implicated by this quote, when a law inhibite the exercise 
of a constitutionally protected right, the constitutional demand for 
clarity is even more compelling.@g 

The inability of the Navy regulation to develop a clear 
standard of what constitutes hostile environment sexual harass- 
ment appears to make the regulation a prime candidate for a 
vagueness challenge. Commission of the offense is dependent 
upon the subjective reactions of potentially numerous wctims, 
some of whom the actor will not even be aware. Furthermore, in  
enclosure (31, the  acknowledgement of the ambiguity of ''yellow 
zone" conduct only reiterates the vagueness of the regulation. 
Clearly the regulation specifically affects speech, triggering the 
heightened degree of clarity that  18 necessary to pass constitu- 
tional muster. 

The vagueness doctrine "does not invalidate every statute 
which a reviewing court believes could have been drafted with 
greater precision" because inherent ambiguities exlst in the 
English language.'ao This exception to  the doctnne, however, does 
not ~ a v e  the Navy regulation for two reasons. First, the ambiguity 
is not in the language of the regulation, but LS instead in  the 
inability of the actor to  know beforehand whether his or her 
conduct will create the hostile environment. Second, the exception 
apparently does not operate when a freedom of speech isaua IS a t  
stake.101 The regulation certainly affects speech.'aa 

The vagueness doctrine 18 applicable to military criminal 
law.los The constitutional standard for determining the clarity of 
a Statute also applies to criminal Sanctions contained In 
regulations 104 While vagueness concerns often have arisen in the 

"VdIage of Hoffman Est v Flipade. Haffmsn E s t ,  455 U.S. 489. 499 
(1982). Smith v Gopan.  415 U.S 666, 573 11974). 

lnoRaee v Locke, 423 U S  48, 50 (1975) 
l0lld at  50  n 8  
>#'The Suorame Court has recommed khat B sexenter i ~ ~ ~ i i e m e n t  may 

mltlgab the va&enew of B law V'liag; o i  Hoffman, 455 U S  at 499 Colnutti 
Frankbn, 439 U.S 379. 395 11979). Thia p n m p h  d e 0  has been recomaid by 
mllltary rourta U n m d  Stale8 v Bradley, 15 M.J 843. 844 LA F C.M R 19881, 
United States V. Cannon, 13 M.J. 777, 778 1A.C M R 1, # i t  dmird. 14 M.J 226 
(C M A 1982) Because baccally no intent element eriata far the hoatile 
environment ameet of the remiation. the m u e  of B LiCienter limitation has no 
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context of UCMJ Article 92 orders,'os the principal focus in  the 
military has been vagueness claims arising under UCMJ Articles 
133 and 134. The seminal case LS Porker v Leuy,'Oe in  which the 
Supreme Court upheld the two general articles-Articles 133 and 
134-against vagueness and First Amendment overbreadth 
challenges. 

In  upholding the two general articles, then-Justice Rehnqu- 
mt stressed several points. First, "the military 18, by necessity, B 

specialized society separate from civilian society"l07 with a legal 
code that  regulates a far broader range of conduct than civilians 
are subject to under s ta te  criminal codes.1oe Second, because 
Congress has great authority in  regulating military affairs, 
Captain Levy was not permitted to challenge the two articles for 
being vague as to the conduct of others that  marginally might fall 
outside the statute's parameters because he was clearly on notice 
that  his conduct waa unacceptable. In so ruling, the Court wrote, 
''Because of the factors differentiating military society, we hold 
that  the proper standard for review for a vagueness challenge to 
the articles of the UCMJ is the  standard which applies to 
criminal statutes regulating economic affars."'09 

While Parker u .  Levy usually gives the military great leeway, 
it arguably does not provide the Navy much comfort far its 
regulation. First, the extraordinary deference shown to the 
distinct military community LS permitted because Congress LS 
given a wider range to iegislate. A regulation promulgated by 
military authorities may not be given such deference. Second, 
while increased discipline i8 always something distinctive to the 
mditary, the concept of sexual harassment is actually a civilian 
antidiscrimination scheme that  Congress has not Seen fit to apply 
to uniformed personnel.110 Because Congress has enacted nu- 
merous far-ranpng UCMJ provisions that  cover most conduct 
that  could be deemed sexual harassment, the special deference 

'"Id st 973 rshaw and td1" reylat ion prohibiting black marketmg not 
vsgus). Cannon, 13 M J. 777: Bradley, 15 M J 843 (reylafmna prohhtrng y;eys;a;t vp;~p;!a g; y; ;hen8 y;;; d;emm;p&re;l 
IC M A 1982) lr~gulstion p m h h t m g  m i a l  fraiernmtmn at tramng post 
mthstandr vagueness challenge), Reed, 24 M J 80 (prmeeutmn of fadux t o  report 
t o  proper authority known offenses of others 8 s  ~ l d ~ f m n  a1 Nauy Ryulaiion 1139 
runs afoul a1 the vag~enesa doetnnel 

lM417 U S  733 (19741 
"'Id at 743. 
l'EId at 750 
"'Id. at 766 The standard far ''criminal statutes reruletmz e e m ~ r n ~ e  

affairs" 1s desenbed explicitly in Village of Hoffman Est V. ?lipsid;. Hoffman 
E s t ,  465 U.S 489, 497 (19791 I" whleh the Court asld that the ''complamant 
must demonstrate that the law 18 mmrmmlblv  vame m all Its ~ n d ~ c a t m n ' '  
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given to the military to fill the vagueness gaps does not seem 
particularly appropriate. 

In Porker, the Supreme Court looked at interpretation8 of 
the law by military courts and commentators, the Manual for 
Courts-Martmi, training received in military law by service 
members, and-probably of most Importance-military customs 
and usages, as a means of narrowing the scope of Articles 133 and 
134.111 In Unzted States V .  Johonns,"2 a fraternization prosecu. 
tion against an Am Force captain, the Court of Mditars Appeals 
(COMA) ruled that  the lack of military customs, usage. and 
training precluded the prosecution under Article 133 on vague- 
ness grounds, even in light of the relaxed standard of Porker. The 
same contentions appear to be applicable to the Navy regulation, 
even though the military has made significant efforts to tram Its 
personnel on the prevention of sexual harassment 

Much of the debate over constitutional vagueness centers on 
whether a statute IS vague on its face, and therefore should be 
invalidated m toto, or is vague as applied, 80 that  it  is 
challengeable only when the conduct of the defendant falls 
directly within the ambiguous aspect of the statute.ll3 Debating 
this distinction, however, should not be an obstacle because the 
concern over sexual harassment is precisely the ambiguous type 
conduct or, in the  words of the regulation, the "yellow zone" 
conduct. This 1s behavior that, by definition, is ambiguous The 
prohibitions are subject to constitutional vagueness challenges 
because the conduct cannot be said to fall plainly within the 
terms of the The danger in enacting such a iaw is 
that ,  if the military move8 too far in  prosecuting "yellow zone" 
conduct, serwee members will have little or no notice of what they 
can or cannot do. 'Yellow zone'' conduct therefore becomes 
whimsically subject to enforcement by law enforcement agents, 
convening authorities, and prosecutors-the precise danger that  
the vagueness doctrine guards against 

An example of a C B S ~  in which the mditary edged close to the 
border of the vagueness doctrine was United States U. Guerrero 
In Gusrrero, a sailor was convicted under Article 134 far cro88- 
dressing. The COMA Judges unanimously agreed that  the accused 
was on sufficient notice that  "picking-up" B jumor sailor and 

"lPorker,  417 U S  a t  751-54 
"120 M J  155, 168 I C M A  19851 cert denied,  474 U S  850 I1965 
:>ISee, e 8 ,  Vdla8go af Hoffman Eat, 455 U S  at  494.95, Parker,  417 U S a t  

756-57, Unitad States Y McGulnness. 35 M J 149, I52 IC M A 19921 cerf 
denied. 1993 U S  LEXLS 1691 I19931 

"'MrGuinners, 35 M J at 152 
"333 M J  295 ( C M A  19911, cerf denied 112 S CL 1173 119921 
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bnnging him to the accused's home, where he then propositioned 
him In drag, was conduct prejudicial to good order and discipline 
Senior Judge Everett, however, dissented on vagueness and notice 
grounds a8 to a specification that  alleged that  the accused, m his 
own home, was casually observed cross-dressing Such conduct 
is quite analogous to "yellow zone" conduct While undoubtedly 
many prosecutions for "red zone" sexual harassment could be 
constitutionally maintamed under the regulation, these offenses 
also could be prosecuted under standard UCMJ The 
danger arises in "yellow zone" conduct 

C. Borrowing Title VI1 Laic 
In analyzing the hostile environment type of sexual harass- 

ment thus far, the analysis has resorted simply to the regulatory 
definitions The underlying military sexual harassment definition, 
however, is merely an adaptation of the concept from Title VI1 
law. Doe8 the Navy regulatory offense incorporate all, part, or 
none of Title VI1 law? The regulation does not answer this 
questmn.118 Furthermore, Title VI1 law itself is highly unsettled 
as to the standard for civil liability for hostile environment 
conduct It therefore 1s not a good model on which to base a new 
criminal offense. 

Two examples deriving from Title VI1 law will touch on the 
problem of creating a criminal standard from the borrowed 
employment diacrimination standard. First, in  V~nson ,  the  
Supreme Court added to the EEOC guidelines standard a 
requirement that  the conduct of the harasser had to be 
sufficiently severe or pervasive that  it altered the conditions of 
employment and created a hostile environment."B This "severe or 
pervasive" requirement does not appear to be a part of the 
regulation's hostile environment prohibition 120 If the regulation 
does not have this requirement, then the criminal standard will 
be significantly less demanding than the civil standard 

::#,A e, 7/19 .ll ". _"" 
.:'UCMJ Articles 133 and 134 generally have withstood v~gvenesa 

challenges because they are tied into an already constitutionally appro'ed 
standard af conduct-that IS, service discrediting OT prejudicial t o  good order and 
discipline The regulation, hawe\or. 18 not tied to such B canstitvtionally approved 
stand a I d 

LLdSECSAV IVSTR 5300 26B supra note 4,  m c l  (3). para 2, providei 
background informalion a b u t  the Saw iexusl harassment policy, meludmg that 
the definition derive8 from Title VI1 law From this discussian one can a r ~ e  that 
the drafters intended to incorporate employment dmrimmaban concepts m f o  the 
repv1atory offense 

lLgMentor Savrngs Bank v Vmaon, 417 U S  57, 67 (1986) 
"'SECSAV Iusra 5300268 ~ u p r o  note 4 enel (2). para 9. eontaina a 

definition of 'revere OT P~IVBSLVI," but these terms are not atherwlse used m 
en~lorure (11, or anywhere else in ihs  regulation 
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Second, the federal cmcuit8 are split over what the standard 
18 for finding severe and pervasive conduct In three cirmits, the 
courts have held that,  to satisfy this element, a plaintiff merely 
must show that she was offended, and that the conduct would 
have offended a reasonable viCtim.lP1 In three other circuits, 
however, the plaintiff additionally must show tha t  she suffered 
serious psycholopcal injury from the harasser's conduct 122 

Whether this serious psycholopeal injury IS a neceasary 
prerequisite I S  the issue the Supreme Court will decide next term 
in H a r m  o Forkhft Systems l2S Presumably, the drafters of the 
regulation did not intend to have this type of requirement 
Nevertheless, whether Title VI1 interpretations are part of the 
military crime LS totally unclear. By tying the regulatory crime 
into e i v d  concepts that are ~n flux and uncertam, the criminal 
ambiguity problem is magnified Additionally, determmmg how 
concepts that  may be applicable only to e~v i lmn  employment law 
are rejected or translated into military criminal law will be 
difficult 124 

D The RegillatLon and the F m t  Amendment 

"Women aren't strong and m a r t  enough to be Navy lawyers. 
They belong in the kitchen and bedroom, not the courtroom" 
Although the above Statement IS stupid, It probably LS protected 
speech under the First Amendment Using the defimtiona 

'-Andrew% ti C i t y  of Philadelphia, 895 F 2d 1469 (3d Ca 19901, Burns I 
YacGregor Elect I n d ,  ine 955 F 2d 559 18th Clr 1992r, Elheon Y Brad?. 924 
F 2d 872 (9th Cir 19911 

"Rabidue Y Osreola Refining Co , 805 F 2d 611 16th Cir 1966). cerl 
d m d  481 US 1041 (19871, Brooms I Regal Tube Co,  681 F 2d 412 (7th Cir 
19891 b a r k s  \, Pilot Fremht Carriers Inc 830 F 2 d  1654 * l l t h  Cir 19878 

12'K'o 92.1168, 1993 U S  LEXlS 1937 (Mar 1. 1993. 
"The uncertainty m the standard for employment hostile environment 

casea 1s illustrated by comparing the results of two ~imi lar  case% ansing ~n 
different C I T E W ~ S  in  Rabidue.  805 F 2 d  611, the Sixth Circuit held that porting of 
nude and partially nude photographs afromen I" work spares by male emplayees 
dld not const~tuts hoshle env~ronmenf sexual harassment because the" had onlv a . .  
'de mlnlmub effect on the plamfiffs work envmnment when conaidered ~n the 
context of B s o c ~ e t y  tha t  condones and publlcly features and commercmll~ explmta 
open dxaplayn of wi t ten  and pxfanal eranea " id at 622 The hame type of 
phola dlnplayi were deemed fa  create B host& env~ronment m Robinson , 
Jacksanvdle Shipyards, Inc, 760 F Svpp 1486 (hl D Fla 1991' 

The uncertainty in the law IS so pronounced that even an a r g a m z a t m  like 
the American Civil Liberties Umon I A C L U I  LS divided and confused Reacting to 
the Robrnron deciaian. the Florida chapter of the ACLU deened the deemon ab an 
infringement of First Amendment nghti, but the national ACLU organization 
Supported the dermon See Clarence Page. Pinups Todo).  Piear Tamorrot' i t ' s  
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contained in the regulation, however, this type of statement 
would constitute hostile environment sexual harassment lZ6  That 
the regulation could sweep with such great breadth in  a 
constitutionally protected area poses sermus dangers to the First 
Amendment rights of service members. 

An exhaustive survey of First Amendment law, and Its 
relationship to sexual harassment, is beyond the scope of thm 
article. Two law review articles, however, recently have been 
published-each reaching a different conclusion on the constitu- 
tionality of Title VI1 hostile environment sexual harassment 
restnctions on freedom of speech.126 Professor Marcy Strauss of 
Loyola Law School argued that  First Amendment doctrine should 
be rnodLfied to permit a balancing approach such that  the value of 
free speech to the harasser in the workplace would be weighed 
against the rights of society and women to have equality in the 
workplace Under this approach, Professor Strauss found justifica- 
tion for almost all regulation of speech in  the workplaee.127 

Professor Kingsley R. Browne of Wayne State University 
Law School responded to her arguments and concluded that  
nothing in First Amendment analysis supports the restriction of 
hostile environment speech. He argues that  speech restrictions 
that  are in  categories that  traditionally have not permitted 
regulation inevitably infringe upon protected speech Further- 
more, the sexual harassment speech restraints are difficult or 
impossible to frame 80 that  only "valueless sexist" speech is 

L*iThe laat senlsnce m the enclosure (1) defimtmn a1 B B X Y S ~  harassment 
slates that  "unwelcome verbal comments a1 B ~exusl  nature'' constlfvte 8~xua l  
harassment In the enclosure 121, para 11 definitian a 1  '"se~usl nsturs." "sexist 
remarks 01 dura' are prohibited See SECRAV l l r ~ r ~  5300 26B. supra note 4. 
ends (1). (2,  

'"Mariy Strsuss. Serist Speech ~n the Wmkplocr. 25 Hmv C R -C L L. 
REV 1 119901: Kmgsley R Browne, Title YII OS Crnsmship HoslrI~-Enorianment 
and {he R i a l  Amendmant. 52 Oaio Sr L J  481 (1991) Note that Pralsssor 
Brawne benne h s  article with an example mmlsr  to the m e  this author ha8 used 
to  introduce the speech msue 

".Strauss. supra note 126, at 4-5, 21. In part~cular, Strauas caneludes tha t  
the governmenf'a interest ~n precluding workplace sexist speech outweighs lree 
speech e~neern i  when the offensive apeerh IS aimed at a captive audience or 
causes diicnmrnation agamst women Free epeech preuads when the comments 
are not dirsrted s t  a particular woman and the statement IS not dmcnminstary 
Id. The types a 1  speech tha t  generally fall into the catsgory ~n which the balance 
1s slwaye struck far r e ~ ~ l a f i a n  are "(11 BDXUI demands OT requests. (21 sexually 
explicit apeeeh directed a t  the woman employes. [andl (31 degrading speech 
directed at  the employee " Id at  43 The category in which speech rlghts may 
prevail 18 lor "sexually explicit or degrading speech or sxpressmn that  18 not 
directed a t  the woman, but which she overhears or mi'' id Accordingly. the 
s e u s t  judge advocate statement likely would be protected speech even under the 
balancing approach urged by Prolessor Stravsa 
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prohibited Finally, he contends that such restraints may be 
counterproductive to the goal of decreasmg discnmmatmn against 
women because hearing the baldest forms of offensive speech 
reveals Its lack of merit in the political marketplace of ideas The 
voicing of even unpopular and reprehensible ideas must be 
allowed in a demoeracy.128 Significantly, both scholars agree that 
restriction of speech rights through Title VI1 18 an issue of major 
constitutional importance, and that current First Amendment 
doctrine prohibits the speech Imitations that are contained in 
hostile ennrunment sexual harassment employment law 12s Even 
though the reach of the First Amendment may a t  time8 be more 
narrow for service members, Its basic protections are still in force 
in the military.lao Accordingly, the regulation poses serious First 
Amendment concerns 

Under traditional First Amendment analysis, Congress can 
limit speech only if the speech is either not entitled to First 
Amendment protection or a compelling government interest of the 
highest order exists Regulation of speech that IS obscene,131 
defamatory,'32 constitutes fighting words or Incitement to  

advocates overthrowing the Government by unlawful 
means,ls& or hinders a war effort135 all have been upheld t o  
va rpng  degrees. Furthermore, regulations that a m  not at  the 
content of the speech, but instead merely enforce reasonable time, 
place, or manner restrictions on expression have been held 
constitutional 136 

While First Amendment doctrine LS incredibly complex, the 
basic tenet of the doctrine as enunciated in the military case law 
derives from the "clear and present danger doctrine " In Wmted 
States L. Priest,'37 a sailor was court-martialed for publishing 
diatribes against American military involvement in Vietnam The 
COMA expressly stated that ''the proper standard for the 
governance of free speech in military law 1s still found, we 
believe, in Mr Justice Holmes's historic assertion ~n Schenck i 

"Browune. 8 u p m  note 126 at 640-43 
-2sSLrauss S Y D ~  note 126, ai 21 Browne S Y D ~  note 126 at 531 
'"United Sfatel I, Pnem 45 C M R 338 rC M A 1972) United States v 

I .Illller v California, 413 U S  15 '19731 
-'*Beauhamais s Illinois 343 U S  260 119521 
-iiChaplmsky Y New Hampshire, 315 U S  668 11942, 
*'Stromberg v Callforma. 283 U S 359 (1931) 

-PsAbrarns Y United States, 250 U S  616 11919r 
-"United SfmLe8 \ Grace, 461 D S 171. 177 11983r 
-'46 C M R  336 l C M A  1972, 

&ell 6 M J 307, 313 IC 55.4 1979, 
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Umted States "1s8 Because of the unique nature Of the military 
and i ts  necessity for discipline, more speech presents "clear and 
present dangers" and can, therefore, be regulated. 

I n  the armed forces some restrictions exist for reasons 
tha t  have no counterpart in the civilian community. 
Disrespectful and contemptuous speech, even advocacy 
of violent change, rs tolerable in the civilian community, 
for i t  does not directly affect the capacity of the 
Government to discharge its responsibilities unless i t  
both 1s directed to muting imminent lawless action and 
1s likely to produce such action In military life, 
however, other considerations must be weighed. The 
armed forces depend on a command structure that a t  
times must commit men to combat, not only hazarding 
their lives but ultimately involving the security of the 
Nation itself. Speech that LS protected in the c m l  
population may nonetheless undermine the effective- 
ness of response to command. If It does, i t  18 
constitutionally unpratected.'s* 

In Parker v .  L e q ,  the Supreme Court affirmed the Pnest 
First Amendment analysis for the military, and quoted with 
approval the above passage.l*o Parker also implied that the 
'overbreadth doctnne" (although inapplicable to Captain Levy 
because, as an officer, Articles 133 and 134 clearly prohibited his 
misconduct) might still be available for use in striking a military 
regulation when the overbreadth is substantial.141 The ''over- 
breadth doctrine" is essentially an exception to the standing 
principle that allows a litigant to challenge only a statute or 
regulation that injures him or her. In the First Amendment 
arena, the overbreadth doctnne permits a party, under certain 
cmumstances,  to challenge the facial constitutionality of a speech 
limitation 8s overly broad because It IS a violation of someone 
else's constitutional right This 18 permitted even though the 
regulation applied to the challenong party i s  not constitutionally 
deficient Criminal prohibitions affecting First Amendment 

'*Id a t  344 The Prirst Court quoted the following famous wards of Justice 
Holmes ~n Sehenck v United States. 249 0 S 4 7 ,  52 119191 

"'Prr~sf 45 C hl R at 344 (Internal eltation6 amittedr 
"E417 rs at 758-59 
l'lM at 759-61 
l-zBroadnrk v Oklahoma, 413 U S  601 (1973,  
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rights are particularly susceptible to overbreadth analysis be- 
cause the chilling effects of overly broad regulations will muse 
the citizenry to steer far short of the edges of criminal conduct 
and, therefore, unnecessarily refrain from exercising their free 
speech rights 143 

Since Priest, a review of military ease law finds a surprising 
lack of helpful decisions in the First Amendment area. While 
several deeismns rejected First Amendment challenges to 
obscenity regula t~om, l4~ the remainder of the case8 in which 
First Amendment LSSUBS were raised generally have been diaposed 
of with a citation to  Parker and a comment about the unique 
aspects of military life and discipline 115 

Assuming arguendo the nonapplicability of the overbreadth 
doctrine, the regulation safely can withstand First Amendment 
challenges for hostile environment sexual harassment speech 
restrictions tha t  are in the nature of quid pro quo, defamation, 
obscenity, and fighting words.146 Regulation in these areas 1s 
unnecessary, however, because of the constitutionally approved 
restrictions already contained m other UCMJ provisions Unfor- 
tunately, the regulation sweeps far more speech within Its 
cnmmal prohibition than just the established categories All 
speech that creates the so-called hostile environment is pro- 
hibited. This 18 a potentially vast restriction on free speech that 
should not be tolerated. 

In Profeasor Browne's apimon, two features of the speech 
restrictions in Title VI1 hostile environment law are unconstitu- 
tional because of the chilling effect they have on free expres- 
sion.ld7 First, the definition of verbal sexual harassment is simply 

"lDombrowubki r PAsrer. 380 0 S 479, 466-87 (19651 
"'Umted States v Seoby 5 M J 160 162 rC M A  1976) United Stated v 

Orben. 28 M J 172 IC M A  J, CWL denied, 493 US 854 119661. United States s 
Scott. 21 M J 346 I C  M A  19861 

"'Umted States Y Reed, 24 M J 60, 82 rC M A 19871 (First Amendment 
iesue not reached. but likely would have been disposed of by Porker) Unired 
States Y Womark, 29 M J 88, 91  fC M A  1939) r"safe 8ex" order not 
unconstilutmnal because oi the different application of Firif Amendment ~n 
mditary citing Parker).  United States \ Sartin, 24 M J 673, 874 IA C M R 19871 
pet d m i r d .  26 M J 60 (C M A  18881, Ianf>fratermiatmn order Ilm~tlng right to  
a~naeiate IS not First Amendment wolation citing Parker1 

lA6The only mditary jvaliee ease that diaruaaes overbreadth is Unifsd States 
Y Hoard 12 M J  563 ( A C  M R  1981). p a  d m i i d .  13 M J 31 I C M A  1962) 
Cmng merely to P w k e r  and the need for mfeinal military dmiplme. the Army 
Cavn of Milltar) Review rejected the overbreadth d a m  o i  B soldier r h o  himself 
was not subbit t o  B eanafmbanal vlolatian In United States v Adams. 19 M J 
996. 998 ( A C  M R  19851, an overbreadth challenge wan rejected summanly If 
overbreadth 16 deemed appropnate to the andysa .  the repllation likely would 
have t n  be mralrdated ~n toto 

"Browne supra note 126. at 501-10 
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too vague to give sufficient notice 8 s  to what words or expressive 
conduct is prohibited 148 The regulation suffers this same 
infirmity. 

The second problem area perceived by Professor Browne with 
the civil restrictions is that  because Title VI1 often places 
vicarious liability upon employers for the harassment of 
employees, even more protected speech IS chilled. This results in  
employer's censoring to avoid potential liability. In light of this, 
employers generally have reacted very forcefully ~n attempting to 
prohibit sexual harassment, but still they are being routinely 
sued."g The Same censorship and overreaching problems wili 
follow from the criminal respondeat superior provisions of the 
regulatian.150 

The First Amendment concerns valid in the civil arena are 
even more compelling because the regulation imposes criminal 
sanctions Adding to the questions about the constitutionality of 
speech restrictions in the  hostile environment sexual harassment 
area, is the decision of the Supreme Court in  R.A.V 0. C~ty  of% 
Paul 151 In R A  V, the Court held that  a municipal ordinance 
prohibiting certain "hate" conduct (including expressive conduct) 
that  offended others on the b a a s  of race, color, creed, religion, or 
gender w m  facially unconstitutional under the First Amendment. 
Departing, a t  least in  their methodology, from traditional 
methods of analyzing a First Amendment issue, Justice Seaha, 
writing for a five member majority, determined that  even though 
the ordinance proscribed "fighting words," which traditionally can 
be regulated, it did so in a way that  amounted to uneonetitutional 
"content discrimination "162 The ordinance ran afoul of the First 
Amendment because it prohibited words on only specifically 
disfavored topics such as race and gender. Holding that  the 
ordinance was a suppression of views opposed by the majority of 
the populace because of their content, the Court concluded, "The 

~~~~ 

2'bld at 502-03 Profeisor Browne pointed La Rabldus Y Osceola Refimng 
Ca , 606 F 2d 611. 621 (6th Cir 1986). eel1 denud. 461 U S  1041 I1967i. ae 
illustrative of his pomt In Rafiidus. distmgulshed Jurists dmayeed over whether 
a plaque resting on B aupern~0r'8 desk that stated "I$l~en msle chauvinist p ~ g s  
need love'' eovld create the haatile enwranment Professor Browne asserts that If 
the jvdieiary 16 so uneertain. the citmenry certainly cannot know what they are 
permdtsd to  'BY or do Furthermore he ~ l a ~ m s  the standard IS BO vague that 
different factfinders elmost always will be able to find that the same conduct did 
OT did not constitute harassment, and only ~n the most extreme eases, would they 
be wrong as a matter of law 

"'Id at 504-10 
' b O S ~ e  infra text aieompannng note8 160.161 
">I12 S Ct  2536 (1992i 
"'Id at 2547-48 
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First Amendment does not permit St .  Paul to impose special 
prohibitions on those speakers who express views on dmfavored 

Strongly reacting to what they perceived to be a new type of 
First Amendment analysis, the remainder of the Court concurred 
that  the ordinance was unconstitutional because it was overbroad 
In the principal concurring opinion, Justice White stated that  
under the majority's new "underinclusiveness" theory, "Title VI1 
hostile environment work clams would suddenly be unconstitu- 
tional."16" Hostile environment sexual harassment would be a 
violation-not under the traditional First Amendmenr analysis 
discussed above-but because the special prohibition on the 
"disfavored topic" of sexual harassment LS a content.based 
subcategory of discrimination that  cannot be prahlblted in the 
absence of prohibiting all harassment nondiscrim,natonly.'jj 
While Justice Scalis attempted to explain that  Title VI1 hostile 
environment sexual harassment need not fall under the rarronele 
of the opinion,lSB Justice White refuted that  explanation le7 

Because even the Supreme Court 1s unclear as t o  what effect 
on First Amendment concepts the R A V decision will have- 
especmlly in sexual harassment litigation-caution in dealing m 
this area certainly IS Justified. As discussed above, the military 
courts have little experience and precedent dealing with First 
Amendment m u e s  concerning noneonventional restrictions on 
speech. Currently pending review at  the COMA is a case that  
may portend how the military will respond to more complex First 
.4mendmenr challenges In Llmfed Sh ies  i.. Hortuiig,'58 an officer 
was convicted of conduct unbecoming an officer and gentleman 
when he improperly responded to an " m y  soldier letter" he 
received during Operation Desert Storm with a letter containing 
sexual innuendo Hi8 letter was sent to a fourteen-year-ald junior 
high school student. The accused attacked his conviction, claiming 
that  Article 133, 8 6  applied. was unconstitutionally overbroad and 
vague He claimed that  the writing of his return letter wa8 
protected speech because It was private and not obacene Relying 
principally an Porker's analysis that  officers are held to a higher 
standard of conduct. the Army Court of Military Review 
determined that  the language of the letter was offensive, vulgar. 

SUbJeCtS.''153 

Id st 2547 
Id at  2557 
Id  
Id  at  2646 
I d  at  2557-58 

'&(36 Y J  662 A C M R  19921,pi i  filed Na 93-0131:ARICMA 5 Yo,' 
1992, 
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and intended t o  incite lust. The Court therefore held that  
Hartwig's "conduct falls well within the holding of Parker u .  Leuy 
which limits an officer's First Amendment nghts."'sg 

Arguably, even under the rationale of the Army Court, the 
restriction on Hartwig's speech would have been unconstitutional 
if he had been an enlisted person The COMA probably will be 
forced to address the First Amendment issues in Harttug in a 
more comprehensive fashion than wan done by the Army court, 
and expand on in  its own recent treatment of First Amendment 
i s ~ u e s  This decision will perhaps serve a8 a guidepost for the 
First Amendment challenges which are sure to follow from 
promcutions under the regulation. 

When looking at much of the speech that arguably falls 
within the parameters of hostile environment sexual harassment, 
the "clear and present danger" test-even with the lowered 
standard because of the unique requirementa of military 
discipline-does not seem to be met D~seussrons of women's and 
men's roles in  the military, jokes, and other pure speech (which 
may or may not be sexual harassment because it 1s yellow zone 
conduct) certainly do not raise the  clear and present danger to 
military discipline envisioned by the Supreme Court Ln Schmek 
and its progeny. The prohibition of this speech does not appear 
desirable or necessary in  light of the traditional and constitu- 
tionally permissible vehicles far limiting speech. 

E V~carcaus Lmbdity for Serual Harassment 

In addition to outlawing quid pro quo and hostile environ- 
ment sexual harassment, the regulation contams potentially 
radical and pervasive provisions for establishing criminal liability 
on a respondeat superior theory The regulation allowa a 
s u p e m w x  or person LD command t o  be held criminally liable if he 
or she "candandsl implicit or explicit sexual behavior to control, 
influence, or affect the career, pay, or job" of another 180 
Furthermore, paragraph Bb(4) of the regulation prohibits Someone 
in  a command or supervisory position from condoning or ignoring 
sexual harassment of which he or she has knowledge or has 
reason to have knowledge. 

Three broad questions are raised by these provmans. Who 1s 
covered by the provisions?, when m e  they responsible to act 
against sexual harassment?; and what must they do? The 
regulation itself, as well 8 8  traditional concepts embedded in 

"'Id at 685 
IboSECNAV Irsrn 6300 268 ,  supra note 4 ,  end I l l  
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military criminal law. do not provide much guidance. As to the 
first question about scope of coverage. just about everyone 18 

covered to varying degrees. Those in command of a unit easily are 
identified Those who "supervise," which generally involves most 
officers, noncommmsioned officers, and petty officers, apparently 
also are covered-at least as far as those areas of duty dlrectly 
under their supervision Therefore, the scope of the provmon 1s 
enormous. 

The second question concerning the superior's knowledge of 
ongoing sexual harassment 1s more difficult Initially, the 
supervisor must know or have reason to know that sexual 
harassment-presumably in his or her m e a  of cogmzance-has 
occurred or 1s occurring Because ascertaining what conduct 
actually IS hostile environment sexual harassment LS very 
difficult, establishing actual knowledge also will be difficult. The 
standard of "has reason to have knowledge" 1s even murkier 162 

The closest analogy in military law to this respondeat 
supenor theory IS dereliction of duty under UCMJ Article 9X3) 
This offense requires that  the accused have actual knowledge or 
reason to know of his or her d u t m , l 6 3  Actual knowledge of one's 
duties can be proven by circumstantial ewdence, and constructive 
knowledge can be established by resort to regulations, training 
manuals. customs of the service, or the testimony of those who 
held the Same or similar pasitions.164 At first glance, this same 
standard far knowledge may appear to be plausible for the 
regulation, but a qualitative difference exists between knowledge 
of an objective set of responsibilities (the service member's duties) 
and knowledge about whether conduct of subordinates constitutes 
sexual harassment In reality, the knowledge standard places the 
superwsor in B position in which he or she constantly must be 

'"Because the fmf of iexusl harassment 16 a predicate for this offense. the 
dlificultms ~n determmng what canstltutes bexusl harasment lespecmlly ~n 
'yellow r o d  conduit> are equally I" exislenee for the respondeat superior anmo 
Aceordmgli, all of the va@eness and First Amendment iisuer discussed are 
equally relesant here 

L62Examples may mrve 10 illustrate thr pmblem Does a ~ u p e r v ~ r a r  who 
arerheari a eexually expl ic~t  Joke told in the office environment know OF have 
riseon t o  know that  s e x d  harassment ha8 occurred? &*ably, ~f peraannel who 
find the remark 'unwelcome" are present. then the answer IS ye& What If no m e  
eomea forward and eamplainr? Must he make ~"qumes w>fh those he feels mlght 
hn offended- Does the second-lme ~vpervinar h a w  a duty to  dmcover this upon 
repart from the B i i t  line auperviaor7 Does the commanding afilcer have this duty' 
As another example, consider an anonymova hot-line camplaint that  alleges 
s ~ x d  hmrassmsnt in a unit Dass the commanding affker have ''reason t o  have 
knowledge3" The drifleulties I" thri pmvinon are enormous 

" a M ~ u ~ ~  FOR C o u n ~ s - M ~ n n ~ ~  United States, pf IV para 16b13,rbi 
11964) [hereinafter MCMl 

"'Id para 16d311bi 
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analyzing whether conduct of subordinates may have been 
unwelcome t o  other subordinates. If the supervisor decides that  
the conduct 1s not sexual harassment and his or her decision is 
wrong, he or she then has vlalated the regulation. Such an 
equivocal burden likely wiil foster a tendency by supervisors to 
deem all "yellow zone" conduct sexual harassment just  to avoid 
the pasmbility that  they will be guilty of violating paragraph 8b(4) 
of the  regulation. This, of course, 1s the  same overreaching 
problem that  was discussed in  the First Amendment context 186 

Not mentioned m the regulation, but nevertheless a problem, 
1s how to determine the predicate sexual harassment for 
prosecution of the respondeat superior offense Presumably, this 
will require an initial "tnal within a trial" to determine whether 
the perpetrator committed sexual harassment. Independent 
judicial or administrative determinations of the underlying sexual 
harassment cannot be used in  such a hearing Relying on these 
determinations would violate the due process rights of the 
accused because elements of the respondeat superior crime would 
be established without confrontation and cross.examination. This 
obviously will complicate the prosecution of such an offense. 
Similarly, the regulation neglects to address the effect of 
independent judicial or administrative determinations that  either 
exonerate or obfuscate the conduct that  forms the basis for the 
respondeat superior offense. The only workable resolution of this 
issue is that  these independent proceedings are of no relevance in 
the respondeat superior prosecution. This could lead t o  the rather 
anomalous situation in which the underlying conduct 18 deemed 
in one proceeding not to be sexual harassment and the 
perpetrator excused, but the supervisor punished because the 
underlying conduct 18 deemed sexual harassment in  the re- 
spondeat superior trial 

The final element of the respondeat supenor offense 1s that  
the supervisor either ''condones" or ''ignores" the subordinate's 
conduct. By placing the admonition in  the negative, the regulation 
does not say explicitly what the supenisor is obligated to do. Is 
he or she obligated to investigate, counsel, or prosecute the 
underlying harasser? If he or she investigate8 and determines 
that  harassment has occurred, but does nothing else, arguably the 
supervisor would not be guilty under the regulation In such a 
scenario he or she has  not "ignored the harassment, but perhaps 
has "condoned" the harassment What does a low-level supervisor 
do to avoid "condoning" or "ignoring?" These vital questions are 
simply unanswered by the regulation. 
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Condone and ignore are not concepts generally proaecuted in 
the criminal law,lflfi Such proSecution8 obviously would have First 
Amendment problems, and reek of police-state tactics In the 
absence of Some affirmative imposition of duties on superwsors, 
the condone and ignore provisions of the regulation are inherently 
ambiguous. The imposition of B new category of criminal liability 
for supermsors for the aexual harasarnent of aubordmates poses 
enormous pr0bleme16' and, If undertaken, it should be done usmg 
the traditional means a v a h b l e  to the military-that is, the 
dereliction of duty offense under UCMJ Article 92. 

F, Reprisals and Mtseellaneous Procisions of the Regulation 
Paragraph 8h(Z) of the regulatmn creates the new offense of 

taking "repnsals" against a person who reports an alleged 
incident of sexual harassment. A repnsal is "the wrongful 
threatening or taking of either unfavorable action against another 
or withhaldmg favorable ac t im  from another solely m response to  
a report of sexual harassment or violations of this mstiuction."168 
This aspect of the regulation seems to he a laudatory provision 
that  tills a gap ln the UCMJ for wrongful conduct that  is directed 
against whistleblowers and victims of sexual harassment lee 

lalUCMJ Article 51 makea a party a prmclpal to  B crime d he "alda abets. 
C O Y ~ ~ D ~ S ,  cammands. or pmeurea' the commldsmn a i  the underlyng crlme But for 
this theory of cnminal habdlty. the party generally must act m  oms way to 
further the crime and share ~n the cnminsl purpme of dasrgn MCM. ~ u p i a  note 
153, pf IV. para l b l ' b )  This lame paragraph states that 'In some 
c ~ r c ~ m s t m c e s  macfion may mako m e  llable ad a party, where there 18 B duty t o  
am If B permn (for example B guard) has a dvty to interfere I" the ~0mmls8mn a1 
an offense but does mrerfere. that person II a pmty t o  the crime a i  sveh B 
noninterference IS intended ta and does operate as m md or encouragement 10 the 
actual perpetrator' This concept msrglnall) may help 10 define the concept af 
'ignoring." but does nothing t o  help define what 'eondonee" means 
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While such a provision LS beneficial, i t  cnntainr no scienter 
requirement as currently drafted. The only aspect of criminality 
stems from the reprisal definition, which includes the word 
"wrongful "170 

Because of the nature of sexual harassment allegations, 
many case8 may arise in which a subordinate's continued 
presence under the supervision of a person, against whom he or 
she haa filed a complaint, affects the mission and is disruptive to 
goad order and discipline in the working environment. Absent a 
clearer standard far crimmahty, the mere transfer of the 
subordinate, pending resolution of the underlymg sexual harass- 
ment claim, probably would generate a valid reprisal charge even 
when the underlying allegation of sexual harassment IS totally 
without merit While such a transfer may not be "wrongful" 
within the terminology of the regulation, a mnre specific standard 
for criminality appears justified, a t  least for clarity purposes 

Including a Scienter element in the reprisal crime would be 
beneficial. It could narrow the reprisal activity to actions taken 
with an intent to punish, demean, or embarrass the party 
providing information concerning a sexual harassment allegation, 
or done with an Lntent to impede the fair and accurate gathering 
of information on the allegation. Such an  addition would ensure 
that Innocent, managerial conduct would not fall indiscriminately 
within the reprisal prohibitmn. 

Another problem the regulation IS sure to foster concerns the 
maximum punishment that can be imposed for violations, 
especially for hostile environment sexual harassment. A violation 
of a general order-which the regulation clearly ~s-carnes a 
maximum punishment of a dishonorable discharge and two years 
of ~ o n f i n e m e n t . ~ ~ '  While this weighty punishment may be one 
reason why the regulation was enacted, and why a prosecutor 
might choose to charge the sexually harassing conduct as a 
violation of the regulation, It actually may not mrve to escalate 
the mammum puniahment when the underlying conduct could 
have been charged as an independent UCMJ offense. 

The Manual for Courts-Martial provides a specific sentence 
limitation policy in certain eases involving orders violations under 
Article 92(1) and (2). That policy 18 stated in a notation as follows. 

[Tlhe punishment set forth [Dishonorable Dis- 
charge and two years confinement] does not apply in 
the followine cases. If in the absence of the order or 
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regulation which was violated or not obeyed the accused 
would on the same facts be subject to conviction for 
another specific offense for which a lemer punishment 
IS prescribed . In these instances, the maximum 
punishment 18 that  specifically prescribed elsewhere for 
that  particular offense 172 

Accordingly, If hostile environment sexual harassment could 
be prosecuted as another offense that  has a lesser maximum 
punishment, the issuance of a punitive order cannot be used to 
increase the pumshment. "The pohcy behind footnote 5 IS to 
prevent Commusmn of specifically proscribed and relatively minor 
offenses from beingpumshed as more serious violations of Article 
92."'73 Most of the  hostile environment sexual harassment 
conduct that  falls within the parametera of the regulation. 
however, can be prosecuted under established UCMJ prov~sions 
Many of these prov~smns have maximum punishments that  are 
significantly less than the punishments permitted for violations of 
UCMJ Article 92(1).174 

" z I d  pt IY para 16e, noti This policy cammanly IS referred to 8s the 
"footnote 5 doctrine because i f  derived from B Lamote attached to the Table a i  
Maxmum Pvnishmenta I" earlier edirions af the Manual /or Courl8-Manioi 

"'United State6 Y Quarler. 1 M J  231. 232-33 (C M A  1975) 
'.'Far ~nsfance. dmespect t o  a auperior commissioned offker under UCYJ 

Article 89 has a confinement limit of one year, disrespect toward warrant and 
noncommmmned amcers under UCMJ Arhcle 91 range8 from three to nme 
months confinement. cruelty and mallreafment under UCMJ A r t ~ c l e  93 has a 
o n q e a r  confinement I lm~t .  provakmg speech and gesture6 under UCMJ Anide 
117 LI six monlha. simple assault and aasault consummated by battery vnder 
UCMJ Article 128 are three and 311 months. respectively. the base pumshment for 
canduct unbecoming under UCMJ Article 133 18 one year, and indecent erpoiure 
and indecent language under UChlJ Article 134 both have nix months 
confinement caps Far emme af these affenaes Inmple assault, dmrenpeel t o  
noneommmmned offlcers naf m the exeeutron of offlee. and pmwkmg speech and 
gerfvreai no punitive discharge 1s authorized MCM. supra note 163 app 12 
(Maximum Punishment Chart) 

Another related point w ~ l l  limit the use a i  the regulatian for pnmdhment 
enhancement In United States Y Curry. 28 M J 419 (C M A 1989,, tha court 
held that sexual harassment type conduct that  was maltreatment under UCMJ 
Art& 93 preempted prosecution af the aame conduct a8 a \lolation of an order 
under Article 92 In Curry, the COMA ssemsd tu confvae the preemption doctrine 
which 18 relevant to  p m 6 e e ~ t i m i  mvolvmg Aniele 134 that could have been 
charged a& other established UCMJ pro 
MCM supra note 163, pt Iv. para 60e 
M J 1 4 9  (C M A 1992) (dincussing the applicability of preemption) The COMA 
remanded the case and the Savy Court themafter determined that ~nrufimenf 
endence e m t e d  to  susfsm the maltreatment charges United States Y Curry, No 
88-07198 (K M C M R 31 July 1991) The cane was appealed to the COMA again 
and the court de te rmmd that an afirmed bribery charge did not preempt a 
standards of conduct orders violation United States s Curry,  35 M J 369 (C M A  
19921 Although confusmg. the two Curry deeiaiana by the COMA lend ultalny $0 
the argument tha t  the msxlmum punmhment for A r t d e  93, or other articles of 
the UCMJ, w ~ l l  serve aa the outer limit of puniahment when fhoae a i t ~ c l e b  could 
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One exception to the sentence limitations appeara in the 
footnote 5 doctrine. That exception arises when the "gravamen of 
the offense" is really something more serious than the specific 
UCMJ provision, and 1s instead reflected in the punitive order 
Arguably, the fact that  the regulation aims at  specific work- 
related sexual misconduct is the gravamen of the offense, and 
thus separately pumshable under the regulation.'76 The better 
view, however, appears to be that  the gravamen of most crimes 
prosecuted under the regulation will be the offensive touchmgs, 
statements, or gestures, in and of themselves. A particularly 
compelling argllment 1s that  sexual harassment prosecuted under 
the maltreatment of a subordinate provision of UCMJ Article 93 
has  B maximum of only one year's confinement.177 

Because the regulation likely will not form a basis for 
punishing hostile environment sexual harassment, and more 
egregious types of sexual harassment (such as quid pro quo 
offemes and serious assaultive conduct) have greater maximum 
punishments than UCMJ Article 92(11, little reason exists to use 
the regulation as a vehicle for prosecuting sexual harassment 
The regulation's provision prohibiting the making of a falm 
accusation of sexual harassment176 is similarly redundant with 
the more serious offense of making a false official statement in 
violation of Article 107.179 

V Prosecutions of Sexual Harassment Under Existing Uniform 
Code of Military Justice Articles 

If the direct approach chosen by the Navy to criminalize 
sexual harassment 1s deficient, the only tool8 currently a v a h b l e  
to attack the sexual misconduct problem are the existing 
provisions of the UCMJ. In light of the military's contlnumg 
inability to deal timely and effectively with eases such 8s 

have been used t o  pmeeute the sexual harassment offense charged under the 
regulaimn The Curry preemptmn daclrme reabamng waa d d o  uthrtd  ~n Unlted 
States > Asfeld, 30 ll J 917. 923 (A C M R  1990). when the Army Covrt a i  
Military Review noted ~n dicta that a punitive s e ~ u s l  harassment regvlation 
would be preempted by A r f d e  93 

-'6Thx ~ x c ~ p t i o n  firm was applied in Unired Slates Y Buekmdler, 4 C 51 R 
96 (C M A  1962). and aubeequenflr has been reiterated United States \ Laos. 16 
C M R 52 IC M A  1964:, United States Y Tlmmons. 13 M d 431 (C hl A 1982) 
37 Y J 170 (C M A  1993, 

-.'This argument 18 atrongeif when the hostde envmnmenf m m e  wdl be 
created by curnulatire. ongoing events, none af which m and o f  themselves, are 
V L O I ~ ~ L O O I  This. of course 18 when the regulation 1s moil subject to  vagveness 
chsllengis 

"'MCM, supra note 163, pt IV. para 171e) 
'-PSECNAV IFsTn 530026B. s u p i o  note 4 ,  para Bb(3, 
'"MCM. supin note 163 pf IV. para 31 
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Tailhook, one naturally m m t  inquire if the substance of existing 
law is adequate to deal with the "sexual harassment" problem, as 
t ha t  phrase is given its broadest meaning The following part 
analyzes whether the L'CMJ is a sufficient vehicle to use in an  
effort a t  eradicating sexual harassment in the military 

Conduct that ,  in the current lexmn, IS sometimes considered 
sexual harassment ranges in severity from offensive verbal 
remarks (mild hostile environment), through use of position to 
obtain sexual favors (quid pro qua), to serious violent sexual 
assault crimes, including rape Although few prosecutions to date 
have arisen for conduct that  might be men as hostile environment 
sexual harassment, the UCMJ provides B comprehensive criminal 
system that can be used as e. framework for enforcing sexual 
harassment prohibitions 

A Maltreatment The Umform Code of Mditary Justice Sexual 
Harassment Proms~on 

The UCMJ article that  most directly addresses sexual 
harassment is Article 93 180 This article was an ongmal UCMJ 
provision, and had its o n g u m  in Article 8 of the Articles for the 
Government of the Navy 181 The basic purpose in enacting the 
article was t o  prevent officers from maltreating enlisted personnel 
under their charge 182 

Surprisingly, over the years, very little litigation has arisen 
over what acts constitute maltreatment Relying on a dictionary 
definition of maltreatment, the Navy Board of Review in United 
States 0. Finch stated the essential elements of the crime a8 
follows. "It 1s therefore obvious that the offense of maltreatment 
must be real, although not necessarily physical, cruel or inhuman. 
and the act or acts alleged must be toward a person subject to the 
orders of the accused "183 The Board, however, also recognized 
the inherent difficulty in attempting to define maltreatment--a 
difficulty quite analogous to the modern problem of defining 
sexual harassment 

[Ilt 1s rather an Impossibility for us to lay down a 
rigid rule as t o  what constitutes maltreatment or to say 
'oThib article states, 'Any perron subject to  thin chapter who IS gvllfy of 

crvsliy toward or oppression or maltreatment of, any person svbiect Lo h u  orders 
shall be ounibhed a s  B court-martial mav direct' 

"'L'mted Staree v Diekey 20 C M R 486, 488 i N  B R 19561, United State8 
Y Finch, 22 C M R 698, 701 (N B R 1956) P a  aimilai P T D Y L B ~ ~  smsted I" the 
Articles of War I d  A review of the leglslsbue hiatory contained ~n the I v n ~ x  AYD 

L ~ c l s ~ a r r v ~  H l s ~ o m  TO I.XE DvrFonM CODE OF MILITARY J o s n r ~ ,  1950 119858 
i h o r b  that abialufelv no direusaim eenmrnine this article arme *hen the Cad* 
KBS enacted 

Ib>DLcki). 20 C M R BL 488 
16.'Finrh 22 C M R at  701 



19931 ARRESTING "TAILHOOK" 46 

that  certain acts must fall within this category as each 
case must normally rest upon its own bottom and the 
offense of maltreatment would ordinaniy be a question 
of fact to be determined by the tna l  farum.184 
The Manual For Courts-Martial states "Asaault, improper 

punishment and sexual haraasment may constitute this offense 
Sexual harassment includes Influencing, offering to influence, or 
threatening the career, pay, or jab of another person m exchange 
for sexual favors, and deliberate or repeated offenswe comments 
or gestures of B sexual nature."l86 Accordingly, Article 93 is 
clearly available as a means of prosecuting sexual harassment 
that  is manifested as assaults, quid pro quo, and certain types of 
hostile environment conduct. Note that  the Manual for Courts. 
Martmi sexual harassment definition 1s not exclusive because It 
uses  the word "includes" pnor to Its listing of conduct that  
constitutes sexual harassment. Therefore, the list could be 
expanded by case law. The most significant limitation on the use 
of Article 93 is that  the person to whom the maltreatment is 
directed must be subject to the orders of the accused. That the 
maltreatment victim be subject to the UCMJ is not necessary. 
Instead, any person over whom the accused possesses authority 
falls within the ambit of the prohibitian.186 

While the Manual for Courts-Martial sexual harassment 
provision has  been on the books since 1984,187 the COMA has had 
few Opportunities to explore the parametera of the offense. In 
United States o the COMA determined that  an Article 
93 specification of maltreatment by a male supervisor of a 
barracks for attempting to obtain a "head to toe body massage" 
from a female sailor in  exchange for his providing a job benefit 
preempted a violation of a general order based an the same 
conduct. Although the decision has no discussion or legal analysis 
of the maltreatment sexual harassment, it does make clear that  
UCMJ Article 93 can be B basis for prosecuting the quid pro qua 
type of sexual harassment 

The only reported decision to discuss Article 93 in any depth 
as a means for prosecuting sexual harassment 1s Umted States u 
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Hanson las Significantly, this was a hostile environment prosecu- 
tion in which the accused was an Air Force officer supervising 
various male and female enli8ted personnel. Over a period of 
years, Captain Hanson made numerous sexually explicit remarks 
and gestures in hi8 work dealings with his subordmates.lg0 The 
accused clamed to have done these things as jokes and 
techniques to establish good relations with his subordinates, but 
the subordinates testified that his words and actions were 
"disruptive, embarrassing and vulgar."lg1 

Rejecting the accused's 'goke defense," the court noted that 
maltreatment 1s a general intent crime and "occurs when the 
treatment, viewed objectively, results in physical or mental pain 
or suffering and IS abusive or otherwise unwarranted, unjustified 
and unnecessary for any lawful purpose."192 The court went on to 
explain how hostile environment type conduct can rise to 
cnminahty under Article 93 

Assuming arguendo that  the appellant was merely 
joking and only intended to set up "informal and 
effective" office relationships. how can his conduct rise 
to the level of actionable offenses? Appropriate conduct 
can only be discerned by examination of the relevant 
surrounding crcurnetances. For example. what IS con- 
doned in a professional athletea' locker mom may well 
be highly offensive in a house of worship A certain 
amount of banter and even profanity in a military office 
is normally acceptable and, even when done In "poor 
taste," w l l  only rarely m e  to the level of criminal 
misconduct But just as Justice Stewart knew obscenity 
when he saw It [Jambellis v. Ohio, 378 U S .  184, 197 
(1964) (Stewart. J ,  concurnng)l. we find i t  clear from 
the totality of the appellant's actions that hm conduct 
was so abusive and unwarranted as to support his 
conviction for maltreatment 
By our ruling today. we do not hold that any single 
offensive comment to or action against a military 
subordinate will necessarily constitute a criminal of- 
fense. We do find, however, that the appellant's conduct 
amounts to maltreatment as envmoned by Article 93 
"130 M J  1198 ' A F C \ I R  1990, affd 32 MJ 309 t C Y A  1991 

~surnmsi) dlrposrtionj 
"'Far ~nsrance. in the presence of male and female subordinates he would 

make remarks such 8s 'I have a big m e  far you," ''blow me ''suck m) dick.' and 
'get under my desk' u h h  frequently elvfehing at  his mom area Hanaon 30 
>I J at 1200 

~~ 

l ~ ' l d  
"lid 81 1201 
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Over a two and B half year period, he engaged In B 

course of conduct that  evinced callous disregard for the 
sensitivities and self-esteem of his military subordi- 
nates. Despite the contentions o i  the captain-appellant 
that  he was merely 'Soking," the noncommissioned 
officer victims of his abusive conduct were entitled to 
oratection from such offensive conduet.1*3 

47 

Consequently, hostile environment sexual harassment must 
be analyzed under an objective standard, looking at  the totality of 
the circumstances. The intent of the perpetrator IS not controlling, 
and the reactions of the ''victims" are of critical importance. 
Furthermore, the Court indicated that  normally one instance of 
offensive behavior will not be sufficient to commlt the crime 
Instead, like the thir tymanth course of conduct by Hansan, the 
conduct normally will have to be pervasive and repeated, similar 
to the standard developed by the Supreme Court for Vinson.1g4 

In Umted States i;. RutkolsJ an Army umt first sergeant 
abused his position to lure junior soldiers into positions where he 
could engage in  homosexual relations with them. The Army Court 
of Military Review held that  hia use of his "superror military 
position to induce soldiers to commit unwanted sexual acts is 
maltreatment "196 

"'Id 
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The only other case in which Article 93 has been used as a 
vehicle for prosecuting sexual harassment is Umted States L 
Contu 197 On appeal, the ease involved multiplicity I S S U ~ S  
stemming from various acts of sexual harassment by a male 
sergeant who abused various female Marines while he was a 
school instructor He was convicted of violating B local order, 
fraternization, and maltreatment for "making comments of a 
sexual nature The maltreatment conviction was affirmed, but 
unfortunately, the decision did not discuss the nature or extent of 
the hostile environment offense. 

The perceived problems with using Article 93 are its 
expressed limit of protecting only those who are directly subject to 
the orders of the accused, and the lack of a clear standard as to 
what hostile environment activhes constitute maltreatment This 
latter problem for the maltreatment article IS dwarfed by the 
same problem for the even more expansive concept of the hostile 
environment contained in the regulation 198 Possibly the latter 
issue can be reaolved with more cases fleshing out the standard 
for Article 93 The Tailhook facts demonstrate the former 
limitation of the article because none of the Tailhook victims were 
llkely subject to the orders of the gauntlet operators. Further- 
more, the survey sexual harassment research has shown that the 
vast maj0rlty of harassment occurs among eo-workera ls9 M- 
though a hmitatmn, i t  may not be a major problem because 
numerous articles In the UCYJ deal with sexually assaultive 
conduct and other milder forms of harassment The only real legal 
problem with Article 93 1s that  the maximum punishment for this 
article, as presently delineated by the President, 1s one year of 
canfinement.200 This limitation easily could be changed by 
presidential action 201 The other deficiency with the article LS that  
It simply has not been used. This may reflect the soeiologxal 
problems the military has had in dealing with sexual harassment, 
but It ia not indicative of B techmcal problem with the law.202 

"22 M J 819 823 (N M C M R 19861 
 see 3upio hecfmn IVA 
"See supre text ~ccompanying notes 46-59 

*coMChf, ~ u p m  note 163, pt IV. para I l e  The rnsx~mum punishment does 
include B dishonorable discharge 

2C1CChrJ art 66 
l E I A  direct companion of the regulation h a d e  envimnmenf wlth the 

p m v m m  in UCXJ Arbcle 93 IS rllvrninating Sexual harassment under UCMJ. as 
interpreted by Hunaon. 30 MJ at  1201, has B standard that 13 clearly ablactlve 
with the v ~ ~ t i r n ' i  reaction merely an important factor in determmmg whether ''the 
deliberate or repeated affeenslve commands or gestures of B aexusl nature" 
conalitute the bexusl harassment version of maltreatment MCM ~ u p m  note 163 
pt IV, para 17~121 It  doer not include the 'unwelcorne'concepf of the regularmn. 
which throws confusion inlo whethe1 the standard LI objertlvl 01 sublectlie Ale0 
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8. Serious Violent Sax CTLmes AgaLnst Women 

Sexual harassment that  reaches the most severe degree 
encompasses the criminal activity of rape and sexual assault. The 
UCMJ, through Articles 120 (rape and carnal knowledge), 125 
(sodomy), 128 (assault), and 134 (indecent assault and indecent 
acts), provides an exhaustive structure to prosecute conduct that  
can be seen as the  extreme manifestations of sexual harassment. 
To characterize these Crimes as sexual harassment actually may 
minimize the seventy of the misconduct. Behavior that  nses to 
the level of these offenses is criminal, in  and of itself, fully apart 
from the fact that  it may have grown out of a duty or work 
relationship-that is the defining characteristic of Title VI1 sexual 
harassment Still, the reported eases are replete with sex offenses 
that  m o m  in  a context that  fit into the standard definitions of 
sexual harassment. All rapes by supervisory personnel are 
obviously "unwelcome" sexual advances that  have BB their effect 
an unreasonable interference with a subardinate'k work perform- 
ance or create a hostile enuranment. 

In United States U. Clark.203 the  accused, a male sergeant 
first class, ordered a female private basic trainee, whom he wa8 
supervising, into a secluded, pitch-black room. He inatrueted the 
private t o  take off her trou8em and bend over, whereupon he 
engaged in  sexual intercourse with her. Later he told her not to 
tell anyone what he had done or they would both get in trouble, 
and that  they would have EX again the next time she was 
assigned to work for him 204 The Clerk appeal involved whether 
or not the passive acquieacenee of the victim to the conduct of the 
military supenor was sufficient to invoke the constructive force 
doctrine far rape Although a split decision (two concurring 
opinions and a dissent), the ease lends great support for an 
assertion that  the use of superior rank, coupled with B physically 
coercive environment, may be sufficient to prove rape even when 
the victim used little or no physical force or manifestations of lack 
of consent. Potentially, the most far-reaching language of the lead 
opinion by Judge Crawfard is the following. 

We join wholeheartedly in the holdmg of the court 
below "that the appellant cannot create by his own 
action8 an envmnment  of isolation and fear and then 
seek excusal from the crime of rme bv claimine the 

as interpreted m Honron, 30 M J at 1201, the severe and pervamve requirement 
exiata for mslfre~tment ~ e x d  harassment--a reqummenf that apparently has 
been abandoned ~n the reylatian The UCMJ pm-mans that address ~ e x d  
hsraasment are far dearer and famar than the prowmona of the regulation 

%O'35 M J 432 iC M A  19921 
"'Id at 433-34 
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absence of force," 32 M J a t  610, especially where, as 
here, passive acquiescence 1s prompted by the unique 
situation of dominance and control presented by 
appellant's superior rank and position 206 
In a similar case, United States u Bmdley,ZOG a drill ser- 

geant of a recruit used his superior rank and position to coerce 
sexual intercourse from the recruit's youthful wife. The accused 
threatened the wife that he would impose Article 15 UCMJ 
punishment an the recruit unless the wife engaged in sexual 
intercourse with him Even though the offense occurred off base 
and against a mvilian, It was still B form of quid pro quo sexual 
harassment.207 

While the Clark and Bradiey decisions press the outer limit 
for finding the force and lack of consent necessary far rape when 
a supenor uses his position of authority to obtain sex, numerow 
other cases report of rape and sexual aasault that can be seen as 
being sexual harassment.200 

The crime of rape under the UCMJ is a capital offense.209 
The maximum punishments far other le58 serious sexual assault 
crimes, such as simple assault. assault consummated by battery, 
assault with intent to commit rape, and indecent assault, all 
impose significant sanctions 210 Clearly. prosecutors would prefer 
to use these punitive provisions to prosecute this type of sexual 
harassment even If the regulation was available. 

uned  m Llmted Ststei  v Hicks, 24 M J 3 
119878 The accused. B male Yanne sergeant 

discwered a 20-year-old glrlfnend o i a  prirare (who worked under the sergeant's s u  
pervision, unlawfully m rho bsnacki The accused told the pnvate that he shovld 
have the yr l  go t o  the accused b roam while the pnvafe  as at rork m that the pn- 
vat& miscanduct would not be discorered Once ~n the accvseds room, he coerced 
her t o  have mtermvrse m t h  h m  to prevent the p m a t e  from gethng ~n trouble 

'O'Unlted States Y Marhal, 34 M J 33 IC M A 1992, Isargsanl orders 
drunk prwate to "follow him'' and rapes her after she p ~ s s e s  ant) U n m d  States 
Y Fwe, 33 >I J 1076 IA C M R 1992, lmsle sexgesnt canvieled af indecent BJSBYI~ 
after p m n g  a& Criminal lnvestigatian Command agent and obtaining sexual 
favors from B prwste m exchange far not arrerrmg her for drug offensel. U n m d  
States v Jaekaon. 2s M J Ill IA C Y R 19811 lplatoan sergeant m charge of 
quarters mdeeently sssaulrrd svbardlnate female p n r a f e  ~n barrscksr 

10sMCM. dupra note 163, pt  IV, para 4% Serious doubt has arisen over 
the e o n s l ~ f u t m s l ~ f )  of cap>tal punmhmenf fur  rape of an adult See Coker , 
Oeorgla 433 U S  584 '19771 Even assuming the dearh penalty 18 

unconititufimal far m p e .  confinement up t o  life impnsonment provides a atrong 
avenue of rernbutm 

"'SM UCMJ art 128 'bimple assault-three months confinement, id 
lkma~l f  ransvmmaled by battery-mx months confinement) MCY, supra note 
163, pt IV para 648 UCMJ art 134 Iindeceni aiaaulr-five years confinementi 
MCY, nupro note 163. pf 11'. para 63e ~ a i i s ~ l t  m t h  attempt t o  commit rape-20 
years' canfinemont: zd para 6 4 ~  
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C. Abusing Pos~trans of Authority to Commtt Sexual Harassment 
Violent sex offenses are most indicative of sexual harass- 

ment when they occur in the work or duty environment, or when 
positions of authority are abused The UCMJ has three articles 
available far prosecuting sexual harassment offenses when the 
harassment involves abuse of authority. Those are fraternization 
under Article 134, conduct unbecoming an officer and a 
gentleman under Article 133, and violating general orders 
involving standards of conduct under Article 92 

Fratermzation IS the unlawful association between service 
members of different ranks m vmlatmn of a custom or tradition of 
the military service.2” While the scope of conduct that  1s prohib- 
ited varies between the services, and the validity of the prohibi- 
tions 1s subject to great debate,z12 throughout the services, a t  B 

minimum, sexual relations between service members having a SY- 

pervmry  OT chain-of-command relationship is prohibited.2l3 Ac- 
cordingly, even in situations in which legal consent is present 
(and perhaps even “welcome” sexual advances), much sexual 
activity that poisons the work environment can be prosecuted 8s 
fratermzation.21‘ The fraternization prohibition often will be even 
broader than Title VI1 prohibitions 

Frequently, sexual harassment stems from males in positions 
of authority abusing that power. In the military, those males often 
w l l  be officers As such, they must abide by the general prohibition 
against conduct unbecoming an  officer and gentleman contained in 
Article 133. This statute has a vast sweep and it long has been 
used to prosecute conduct that today is seen as sexual harassment 
As an  example, in UnLted States U. Parin5215 an officer was 

“‘YCM. 8 u p m  note 163, pt N, para 83 
“‘See #meral ly  Dand S Jonas. Fraternization rime for a Rdianuf 

Depparlmmf of Defense Standard, 135 MIL. L REV. 37 (19921 
’“See e g ,  United States Y Wales. 31 M.J 301 (C M A  19901, Umted 

States v Appel, 31 ?iI J 314 IC M A  1990) I lex between commanding officer and 
aubardinate enlisted 18 nolatian of Ax Force ~ u 8 f m 1 ,  Umted S t ~ t e s  Y Lowery. 21 
M.J 998 !A C.M R 1986) off‘d, 24 M J 347 IC M A 1987) lmmmary dmpasitmnl. 
L h f e d  States Y .  Moulfak, 21 M J 322, 831-34 iK.M C M.R 1985). aif‘d. 24 M J 
316 i C  M A  19871 Fraternizatian also can b e m e  a i  a h a m  for conviction of 
conduct unbecommg an oftilcer and entleman under UCMJ A m &  183. Umted 

M A  1992). United States v Van Steenwyk. 
21 M J 195,  605 ( N M  C M R 198 

*“Fraternization between aenior enlisted and their subordinates also 18 
rubieet 10 prmecutlon if the relationship IS dernee discrediting er prejudicial to 
discipline United States Y Carter, 23 M J 883 19 M C M R 19861. United States 
Y March, 32 M J 740 (A F C M R 19911. Unlled States Y Clarke, 26 M J  631 
IA C M R 19871, oif‘d, 27 M J 361 IC M A 19891 LIkewne. dating and sexual 
relations between senior officers wth jnnior aff~cers under t h i n  command oc 
Pupernsmn 13 subject to the fraterniiation prohhtmn United Stales Y Callaway. 
21 Y J 770 !A C M.R 19861 

‘“12 M J 679 ( A C M R  18811, ps i  dented, 13 M J 207 IC M A  19821 
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prosecuted for two specifications of "conduct unbecoming" for 
attempting to obtain sexual favors from female subordinates m 
return for his wnting favorable performance evaluations. The C O U ~  
had no trouble finding this quid pro quo form of sexual harassment 
to be violative of Article 133. More recently, in United States V .  

&oop,2lB a lieutenant colonel was conncted of conduct unbecoming 
an officer for malung sexual advances and verbal comments of a 
sexual and intimate nature to B married officer under his 
command, thereby creating "an intimidating, hostile, and offensive 
environment." The Air Force Court of Military Renew rejected the 
accused's claim that the specification failed to state an offense, 
even though It reversed his connction because the accused refused 
during the providence inquiry to admit that his conduct created a 
hostile enmronment for the subordinate.217 Consequently, Article 
133 1s an excellent substantive deilce for enforcing enminal 
ianctmns far conduct in the nature of hostile enilronment sexual 
harassment The statute provides a flexible means of prosecuting 
sexual harassment and it is anchored in familiar and approved 
mihtary law doctrine. 

Serwce members also are obligated to conform their conduct 
to certain standards of conduct for government employees that  
prohibit using one's official position for personal gam216 These 
standards prohibit using the powers of office to obtain sexual 
favors, which essentially is the quid pro qua aspect of sexual 
harassment Additionally, mod training commands mme punitive 
regulations that forbid social fraternization, including sexual 
relations, between the training staff and the trainees. These 
regulations protect vulnerable subordinates from coercion by those 
m positions of authonty.218 The intimate relationship between 
off~cer conduct, fraternization, sexual harassment, and maltreat. 
ment of subordinates therefore is covered m a UCMJ comprehen. 
sive scheme to protect unit morale, cohesion, and disciplinezzo 

% I 0 3 4 M J  628 CAFCMR 19923 

l "Un t i  recently each semce had a punitive itmndards of rondvrr rsgulation 
g>.'id at 636 

see nEP', or A ~ W ,  REO 600.50 sr.m-oanos or CONDLCT FOR THE mm.nraiz-r OF 
*RWU P~~~~~~~ 128 J~~ ~ a a i ,  DEP'T OF AIR FORCZ, AX FORCE REO 30.30, 
~~~~~~~s OF CONDUCT (26 19891, DZP'T OF N A ~ .  SECRETARY OF NE RAW 
I ~ s m  6 3 7 0 2 5  115 Mar 19891 These regulatmns, however, are n o l  obsolete 
because. 88 or Febmsq 3. 1993, the enbre federal executive branch including the 
armed forcer. LI being regulated by a mngle regulation Standards of Ethical 
Conduct far Employee8 of the Exeevtlve Branch See 5 C F R  pt 2635 11992' Thin 
regulation has the same prohlbmon againsf using one's official position for perianal 
advanrags as did the SIMLO regulations Id 5 2635 7 0 2  The DOD plan6 t o  
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D Miscellaneous P r o ~ ~ s i o n s  
Article 127 (extortion1 1s the UCMJ provision against threat 

type sexual harassment. It provides that  any threats communi- 
cated to another to  obtain something of value, an acquittance, or 
an advantage 1s a crime. In United States u .  Hicks,221 the COMA 
specifically rejected a contention that  the thing of valve or 
advantage was limited to  a pecuniary or material gain. Threats 
geared to obtaining a sexual favor-r even items that  are not 
overtly sexual, but satisfy the subjective sexual desires of the 
perpetrator--can form the basis for an extortion sexual harass- 
ment prosecution. Obtainmg some sexual "thing of value" also 
could serve as a basis for a bribery or graft convictmn under 
Article 134 if the harasser occupies an official position and uses it  
for his or her private prurient benefit8.221 

The UCMJ also provides a framework for prosecuting less 
pernicious, but undoubtedly more common, forms of hostile 
environment sexual harassment Articles 89 and 91 prohibit 
subordinates from being disrespectful in  behavior or language to 
their superiors.223 In Unrted States v .  Dorn&224 an enlisted 
male was convicted of disrespect when he greeted a female officer 
with the warda "Hi sweetheart." The court's finding of unlawful 
"sexist familiarity"22s provides a basm for prohibiting a broad 
spectrum of offensive workplace comments and behavior. 

The vast m a p i t y  of sexual harassment involves offensive 
remarks between cawarkers.226 In an area that  civilian society 
grants special protection under the First Amendment, Article 117 
prohibits the use of ''provoking" or "reproachfuul" words or 
gestures. These two terms are defined 8 8  those "words or gestures 
which are used in the presence of the person to whom they are 
directed and which a reasonable person would expect to induce a 
breach of the peace under the cirwmstances.''~27 In the military 
context, the amount of provocation that  can lead to B breach of 

24 M J 3 (C M A 1987). cerf denied, 484 U S  827 (1987) 
See MCM, supra note 163 pf IV, para 66, Moarer, 15 MJ 81 521 
MCM, supra note 163, pf IV. paras 13 and 15 Both of these pmumons 
hnical requiremente that may hmll then v ~ a b ~ l l t m  BQ a means of 

prosecu mg offensivs gesture8 and remarks in the workplace enilrmmeni Most 
fundamentally, they do not apply unless the wards or conduct are directed toward 

noncommisaoned. and petty offieerr. the 
t i es  when tho offending behavior D C I Y ~  

Id pt IV, para 15b 

"'Id sf 643 
"'See s u p i o  text accompsnymg notes 46-59 

MCM. ~ u p i a  note 163, pt IV, para 42e(l)  The First Amendment 
early grovnded in the "dear and present danger" 



64 MILITARY LAW REVIEW [Vol .  140 

the peace LS rather low.228 The words used need not be a 
challenge to do violence, but instead merely must have a 
"tendency to lead to quarrel8, fights 01 other disturbances "229 

With such a low standard, many workplace remarks and gesture8 
would seem to fall within the ambit of this statute 

An even broader offense is the Article 134 prohibition 
against the use of "mdecent language."230 The expansive 
applicability of this provision can be aeen in the analys~s of 
several recent child abuse  case^. In United States u Freneh,231 
the COMA was asked to decide what constitutes indecent 
language under the UCMJ The aceuaed had sexually abused hls 
young stepdaughter and he was charged, inter a h ,  with an 
indecent language affenae for asking her if he could climb into bed 
with her The court acknowledged that  words can be either per se 
indecent or indecent because of the circumstances in which they 
are uttered I t  established the following as the test for whether 
the words spoken are criminal: 

In assessing whether indecent language IS framed 
adequately m a specification, the courts below have 
recognized B number of factors, Including. "fluctuating 
community standards . . . , the  personal relationship 
existing between a gwen speaker and his auditor, . . 
and the probable effect of the communication" as 
deduced from the four corner8 of the specification. A 
test which has been used is "whether the particular 
language 1s calculated to corrupt the morals or excite 
libidinous thoughts " We adopt this test a8 an appropri- 
ate determination for indecent language 232 
Additionally, for this crime nothing requires that  the wards 

be spoken with an intent to gratify the speaker's sexual desire. 
Instead, they merely must communicate an indecent message.233 

Using this standard, calling a female child a "bitch'. and a 
"cun? is 1ndeeent.234 but calline B female Marine a "swine" is 

Zssln United States s Llnyear, 3 M J 1027 (b C M R 19778. pet denied. 6 
M J 269 IC M A  1978) a male 6 8 h  called B fernals isi lor B 'swine'' and walked 
away from her The ~ouir  held that such lanpage was suffkiint 10 state an 
oifense under TCMJ Article 117 

'"Umted States v Dana, 34 M J 849. 861 IA C M R 1992, 
'SoMCM, supra n o t i  163, pt IV. para 8% explains that "indecent language 

18 rhaf which IS grossly ofiensiue t a  modesty. decency 01 propriety. OT shacks the 
moral sense. because of i t s  wlgar. filthy or disgusting nature or i t s  tendency to 
m l f e  lustful thought. " 
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not.zs5 Similarly, asking a woman to meet for a date a t  a hotel 
was not indecent, but offering fifty dollars for a date a t  a hotel 
was indecent a6 Accordingly, much of what ia often deemed 
verbal sexual harassment clearly can be analyzed appropriately 
under the developed constltutmnal and mditary law far Indecent 
1anguage.2s7 

Analogous to the indecent language offense is the ''indecent 
acts'' offense, also under Article 134.238 Consensual, but public, 
sexual conduct, such as intercourse and fellatlo. are eriminalized 
under this provision 239 Taking indecent photographs,2'0 having 
an enlisted person pose in the nude,Z" dancing naked with 
children,zd2 and consensual "heavy petting'' between a married 
officer and a sixteen-year-ald military dependent243 are examples 
of acts that  have been determined to  be indecent. 

Certain types of conduct that  may be viewed 8 8  sexual 
harassment also are regulated by some miscellaneous Article 134 
offenses At the 1991 Tailhook convention, numemu8 incidents of 
indecent exposure occurred This type of conduct is clearly 
punishable under Article 134.24' 

The sexual harassment conduct that  c m  be perpetrated is 
limited only by the potential perversity of the human mind, often 

,,,,,:;:rgdJStg4; ;4&i,3:9g; F;;idp7 ;;l;;$ei pi;; 
Fellarm s1m could bp charged as s sioiation a1 UCMJ ATt ic le  125 See United 
States Y Henderson, 34 M J. 174 (C MA 19921 

2'YUnited States Y Whtcomb. 34 M J 984 IA C M R 1992) 
"-United Stales Y Holland. 31 C M R  30 IC M A  19611 
Z'lUnifed States v Thomas, 25 M J 75 I C Y  A 19871 
'"Umtsd States Y Woadard 23 M J 514 (A F C M R 19861 i a r d e d  o n  

"'Le MCM,  BUD^ note 163. pt IV, para 88 (mdecenr exposure), Umted 
other grounds. 23 M J 400 IC M A 1987) 

States I Chaate, 32 M J 423 (C M A  1991) 
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colored by the effects of alcohol. Fortunately, military law 
provides a flexible mechanism in Article 134 that  proscribes all 
conduct (assuming sufficient due process notice) that  IS serv~ce 
discrediting or prejudicial to good order and discipline. This broad 
prohibition has been described as follows. 

Article 134 has two categories of prosenbed conduct 

statutes". and 
I-that which 18 "illegal under the Common law or 

%-"that which-however eccentric or unusual" i8 
not unlawful In a c d m n  community but becomes 
illegal "solely because, in the military context, Its effect 
1s to prejudice good order or to diacredit the ~ e m c e . ' ' 2 4 S  

Under the circumstances in Umted States v Guerrero,246 the 
mere public display of cross-dressing by a 8erv1ce member was 
~erv iee  discrediting As this ease demonstrates, a great deal of 
conduct that  would not be cnminal in the civilian world may be 
deemed criminal ~n the military and prosecuted as a violstion of 
Article 134. 

Finally, the UCMJ provides one other avenue for proscribing 
conduct t ha t  Some may view as sexual harassment. Service 
members can be gwen lawful orders to refrain from certain 
conduct, violations of which are punishable under Artxles 90 thru 
92 Accordingly, an  officer or superior can order a service member 
to refrain from making remarks, gestures, 07 conduct that  
someone finds offensive If such order reasonably relates to the 
recipient's military duties. A service member could be ordered not 
to ask another out an dates after previoudy being refused, not to 
use certain nicknames or language that an individual finds 
offensive, or not to display certain materials (such as magazines 
and calendars) in the workplace. This 1s a flexlble means of gmmg 
notice to a service member of what conduct constitutes sexual 
harassment, pmtecting the sensibilities of individuals that ,  a t  
first blush, might be overly sensitive. and clearly identifying that 
a violation has occurred. 

The UCMJ 1s a comprehensive code that has constitutionally 
approved provisions that cover the full array of criminal sexual 
harassment conduct in the military Its provisions clearly prohibit 
both quid pro quo and hostile environment sexual harassment 

Z'sUUmted Stater v Guernro,  33 M J 295. 297 rC M A  19911. e m  d m m d  
112 S Cr 1173 ,19921 'quutmg Umted States Y Dnvls. 26 M J 445, 448 IC M A 
198811 

'"33 M J 295. 298 rC Y A 1991, 
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The reach of the criminal sanctions and the possible seventy of 
the punishments actually go far beyond the deterrence of Title 
VIl's civil liability. In light of the serious consequences of 
prosecutions for offensea that  are in the nature of sexual 
harassment, the elements of these established offenses must be 
satisfied before an offender be labeled and punished as a 
criminal 247 

VI. The Proposal to Adopt a Specific Sexual Harassment 

An additional approach to combatting the sexual misconduct 
problem LS the passage of an amendment to the UCMJ to 
cnrninalize sexual harassment directly. The obvious practical 
difficulty LS that  this approach requires both congressional and 
presidential action Nevertheless, this part will explore one 
version of this approach that  16 currently being considered as a 
solution to the military's sexual harassment problem. 

In the Secretary of the Navy's June  12, 1992 memorandum, 
which called for the drafting of a specific UCMJ article outlawing 
sexual harassment,248 he noted several benefits from such an 
approach. First, he contended that  the lack of a specific 
comprehensive provision to prosecute sexual harassment with 
tailored appropriate maximum punishments creates both confu- 
sion over the correct means for prosecuting these crimes and 
disparate treatment for offenders. Second, he equated the problem 
of sexual harassment to the earlier drug abuse problem, which he 
implied wa8 not addressed seriously until the enactment of Article 

Statutory Prohibition 

Z"Arbele 92131 makes criminal not only mtentianal. but also nedipent 

exact &pe of the dity that svpdriorh must obej presenily 1s unclear, proreeutiana 
using dereliction af duty a8 a theory far the reapondeaf superior cnme w i l l  at 
lesm be aligned with B traditional eoneepf in military criminal law The criminal 
braodard wil l  be much more cartam than that  of fhs regulatmn whlch IS keyed t o  
the s u p ~ n o r ' ~  knowledge of a subordmate'k haraaament. rather than an 
afflrmatii,e duty The ambiguity about what conduct constitutes hostile 
enrlmnment sexual haraasment 18 lessened Under Article 9213) l i t t le diirculfy 
will  arise in finding a supenor responeible when the underlying ~exus l  
harassment 1%   eve re and pervasive At the same time, "sing the s~afufe shovld 
profeet againat unwarranted pmecutmnr when the acta af the svbordlnate me 
mare marglnal This 18 B fairer and more workable way LO deal with the VIC~IIIDYI 
liability I S B U ~  than using the regulation 

"'Mrmarandum from H Lawrence Garrett 111, Secretary of the Nay. to the 
Judge Advocate General a1 the Navy (June 12, 19921 Ion f i l e  with author) 
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112a. Finally, he stated that a spemfic statute would facilitate a 
better collection of data on the number of sexual harassment 
offenses, thereby providing a gauge for assessmg the progress 
made in rectifyng the sexual harassment problem.2'9 Each of the 
Seeretary'e points is undoubtedly valid t o  varying degrees, and 
they collectively present B strong case for a substantive change to 
the law to fight sexual harassment effectively. 

While the Navy has borne the brunt of the adverse publicity 
on sexual harassment, that  the problem exists in all of the 
S ~ I V ~ C ~ S  is beyond cavil One of the primary purposes in 
enactment of the UCMJ was uniformity of the law for all service 
members 260 With ever increasing 'pintness? this rationale for a 
unified application of the law 1s even more compelling261 
Additionally, many of the constitutional problems concerning 
vagueness and the First Amendment are ameliorated when 
Congress. as apposed to a military department head (or even 
some subordinate officer with authority to issue general orders), 
acts. The following section briefly will examine the lesslation 
drafted in response to Secretary Garrett's proposal especially in 
the context of the problems perceived to be created by the 
regulation. 

Initially, the propoaed legi~latmn25~ is more comprehensive 
and legalistic than the regulation. Even a cursory examination re- 
veals that the legislation is a legal document geared a t  structural 
and technical legal mue8, whereas the regulation IS a policy and 
sociological document 253 A basic problem with the regulation 1s 

that  its expansive punitive reach is not complemented m t h  the 
technical and coherent legal framework to implement the overall 
regulatory prohibitions adequately. The Statute's technical preci- 

2'9M 
2'"Sae H R REP No 491, Blit Cong 1 s t  Seas 39 (19491. mprinlrd zn Irmx 

_D L ~ o i s ~ a r r v ~  HISTORY. U~ironM CODE OF M r L l r ~ a r  JCSTICE, 1950 119851 
*'lOf course the continued pmsecufmn of the vnderlylng conduct under 

standard UCMJ prwmona. without r e s ~ i t  to individual ~ennce-specific punitire 
regulations. prwider the same umfarm~ty 

%'%The proposal 11 designated as UCMJ Article 93% 
"'The educational, managerial, and admmmstrsti\e eomponents of the 

regulsfmn are necessary dementa ~n an aggreaaive military campaign to eradicate 
eerud harassment The overreaching p ~ n i t n e  aspects of the regulation. hawever. 
are problematic Interestingly, the mandatary proiena~ng for admmmtratwe 
S P O B T S ~ ~  I ) ~ O V I P ~  canfamed m the reevlatmn IS more moderate than the 
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sion254 would eliminate much confusion and make it a preferable 
way to implement a sexual harassment ban. 

Next, quid pro quo sexual harassment clearly 18 defined in 
one single subparagraph of the proposed statute256 It has a 
specific intent requirement that  the conduct occur with the intent 
to obtain sexual favors. Most importantly, the statutory offense 
stands on Its own without need to resort to borrowed concepts 
from employment disenmmation law-concepts that ,  unfor- 
tunately, are essential for making any sense of the regulatoly 
offense. 

Another flaw In the regulation is Its failure to state a clear, 
constitutionally acceptable standard for hostile environment 
sexual harassment. Although this LS also a problem in the statute, 
It has several components that  ameliorate this deficiency First, 
the Statute itselPs6 and the proposed Manual for  Courts Martial 
explanationz6' clarify that  the hostile environment 18 determined 
based on a completely gender-neutral, obpctive standard. The 
third-party "unwelcomeness" subjective analysis specifically IS 
rejected. Instead, the subjective perceptions of victims and others, 
along with the intent of the perpetrator, are merely part of the 
totality of the circumstances 258 This IS a workable legal 
standard-something woefully missing in the regulation 

Because of the inherent ambiguity of much of hostile 
environment sexual harassment, the statute creates a permissive 
evidentiary inference or presumption. If a person properly 18 

informed by either a "victim" of sexual harassment or by a 
superior that  hia or her conduct 1s creating a hostile envmnment ,  
and he or she subsequently repeats the same or similar conduct, a 
rebuttable presumption em& that  B hostile environment has 
been crested Thia is a built.in notice provision that  does much to 
allay the lack of notice concerns that  are so pervasive in the 
regulatory hostile environment offense. The provision would 
encourage victims to report and confront offensive individuals 
and, a t  the same time, provide the offender with an opportunity 
to correct his or her mi8deeds. 'Yellow zone" conduct likely could 
not be prosecuted without first using this notice provision. 

's6The l w d a t i v e  proposal anwere  man) of the questions that the 
regvlatlan 81mply ~gnarea This WBB acramp1:shed by drafting the proposed 
Manual f o r  Courts Mvrfiof paragraph cmta~mng the element6 of the crimes. 
riplanat~on, lesier included offenaea. msximum pumshmenta, and sample 
Ppeelflcatlans 

*"Id 6 r a t  ssniance 
*"MCM. aupra note 1 
l S B I d  p t  Iv, para 18c 

proposed July 19921 
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Finally, as far as the notice and ambiguity problems are 
concerned, much of the hostile environment sexual harassment m 
the Statute IS aligned with the service-discreditmg or conduct. 
preiudic,al-to-gaod-arder-and-dlsclpllne concepts of the UCMJ 2fi9 
To create a hostile environment, the perpetrator must act in a 
manner that  generally satisfies the enmmality standard of Article 
134. The satisfaction of this standard likely will comply with the 
vagueness and notice requirements of Porker U. Leuy Tying 
creation of the hostile environment to the idea of service. 
diacrediting conduct, or conduct prejudicial to good order and 
dmciplme, specifically aligns the statutory sexual harassment 
crime to the special disciplinary needs of the military that  have 
been so critical m validating otherwise inherently vague prohibi- 
tions of conduct under Articles 133 and 134. 

The statutory prommn on hostile enmronment sexual 
harasmnent also incorporates the '%evere and pervasive" require- 
ment taken from Vinson, which apparently was ignored in the 
regulatmn.260 The conduct of the accused must be evere  and 
pervasive enough to prejudice discipline or to discredit the s e n i c e  
The joining of these two concepts adds significant content to a 
concept that E otherwise highly ambiguous While the statutory 
hostile environment offense 18 certainly not without some problems 
in defining the hostile environment, it does provide an objective 
standard because It is based on a concept traditionally understood 
in military law Anchored within the Article 134 standard, it 
stands on much firmer ground than the regulation 

The statute 1s also far less intrusive on controlling hostile 
environment speech than the regulation. The statute on Its 
face261 only regulates hostile environment conduct, whereas the 
regulation directly prohibits speech Insofar as It only restricts 
speech incidental to regulation of expressive conduct, it is subject 
to the far less demanding test of Umtsd States u O'BrLen 262 

Direct regulation of speech armes only when the speech IS so 
severe and pervasive that  it creates the hostile environment as 
demonstrated bv behavior that  meets the "conduct oreiudiciay or . "  
''aemce dmredltmg" standard 26s Speech airing sexist political 

%"DCMJ art 93a(arr2: (proposed Jul) 19921 
'"391 U S  367 11968r Under O B r ~ r n .  d the resrnctmn 1s within the 

powere of the government and aims pr~manlg  sf conduct with only an mcidental 
restraint on speech It can be upheld If B substantial government interest l d  
advanced, the m t e m t  18 unrelated t o  the supprimon a i  free expression. and the 
mldental realriction m First Amendment freedoms IS carefully tmlored Id at  
377 
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sentiments would not appear to meet the “severe and pervasive” 
requirement. Furthermore, the inherent vagueness problem that  
Professor Browne identified a s  a major problem with Title VI1 
hostile environment speech mst~iction8z64 is allayed by the 
greater certainty of the standard. 

The other speech deficiency identified by Professor Browne LS 
the chilling effect on speech from the censorship deriving from 
employer liability for the harassment of employees 266 This 
problem is endemic m the regulation and exists to some extent in  
the statute. The degree of the problem is far less serious in the 
Statute because the respondeat supenor crime in the statute is 
defined more sharply, and the standard far criminality is 
heightened The superior commits this crime under the statute 
only if he or she fails to take appropnate action, either willfully 
or through culpable negligence 266 While the statute has the same 
knowledge component a8 the regulation regarding the violations 
of subordinates, the atatute describes the duty that  i t  imposes 
(taking appropriate action) and provides a standard for determin- 
Ing violations of that  duty (willfulness or culpable negligence) 
These aspects are completely missing in  the regulation Accord- 
ingly, the statute in  this area is not only less ambiguous, but also 
far less likely to cause censorship or overreaching from super- 
visors who are concerned about thew awn exposures to criminal 
liability.z6’ 

In Bum, the statute has far fewer obvious legal deficiencies 
than the regulation.268 It has greater technical precisian than the 
regulation and would be much more workable. I t  1s more self. 
contained with less reliance on concepts borrowed from employ. 
ment diserimmatmn law-concepts that  become distorted when 
transposed into the cnmmal arena. The uniform applicability of 
the statute to the entire military 1s preferable to a piecemeal or 
hodgepodge approach between the sery~ces. Finally, the statute 

‘“‘See 8upm no t i  148 and aecompsnying text  
“‘Sir 8upro note 149 and accompanying text 
?“MChl. supin note 183, pt IV, para 18b131 (proposed July 1992) 
>‘.The etatufe IS itill subject t o  the “underlncluJlveneJJ” free speech 

challenge flawing from R K V  Y Sf Paul 112 S Ct  2138 11992) See s ~ p w  text 
accampanymg notes 111-167 

2‘bPraposed UCMJ Article 93alc) 18 a Imnted pmernptmn doctrine that w111 
further the goal of consolidating prmecutions far work place sexual harassment m 
one standard pmumon Thla sectmn s l m  clanf iss the dlstanctmn between more 
~eriond and vmlent sex m m e ~  aueh as i s m  and milder but s t i l l  enmmal .  
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will provide a data basis for gaugmg the extent of sexual 
harassment offenses, and the progress made in rectifying the 
problems While the Statutory approach may be supenor to the 
regulation drafted by the Navy, the LSWB remains as t o  whether 
any direct cnmmalizatmn of sexual harassment 1s beneficial or 
necessary 

VI1 Conclusion 
The main effect of directly crimmalmng sexual harassment 

1s t o  outlaw the amorphous ares of hostile environment 
conduct 269 Doing this, however, creates numerous legal and 
practical difficulties Problems arise initially because the crimi- 
nalization 1s based on the transfer of a civil standard into the 
m h t a r y  cnminal law Although Title VI1 terminology and 
concepts have been used, they have failed to provide an 
unambiguous. constitutionally viable standard for criminality 
The artificial assimilation of civil employment discrimination law 
concepts into a regulation defining a criminal act fails t o  provide 
proper notice of what 1s prohibited conduct because civil law 
sexual harassment IS aligned inherently with the subjective 
feelings of  individuals who perceive the alleged criminal conduct 
or words. Therefore, the very same conduct might be acceptable or 
criminal, depending upon the perceptions of two different 
observers Such vagaries are neither workable nor likely to pass 
constitutional muster 

An additional major constitutional problem with the crimi- 
nalizatmn of sexual harassment 1s that  It attempts to regulate 
offensive speech By precluding a wlde arm) of speech, and only 
one type of offensive speech, the sexual harassment prohibition is 
subject to First Amendment challenges under various theories. 

The other potential problems with cnmmalizing B e ~ w l  
concept are not 8 %  yet readily apparent.270 Cnminahzation. 
however. 1s certainly unnecessary because the UCMJ has an 
expansive set of criminal prahibamns that cover almost all 
imaginable criminal conduct that  fits within the rubric of Sexual 
harassment These criminal statutes already have passed conatb 
tutional muster, provide adequate notice to satisfy the require- 
ments of due process, and have a long history ava~lable for bench 

Z"The drecf enmmahzstmn also prohibite quid p ~ o  qua conduct but iuch 
conduct already j s  criminally forbidden 

*'Cln addlimn t o  the many prohlema with the replatian command 
influence lurks a8 B potential problem area Widespread poliry pmmuncementi 
have been made eanrerning naf only the problem bur also what must be done to 
perpetrators espec~al ly  ~n hlghly puhlrciied eades iuch a& Tailhoak Imaynatwe 
1aw)era undoubtedly w11I dincorer many other problems with the re.wlalmn 
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and bar to draw upon dunng prosecution of real sexual harass- 
ment crimes. Resort to special regulations or statutes was not 
needed to combat racial discrimmation, and they are unnecessary 
to combat sexual haraasment. 

The heart of the problem in redressing sexual harassment in  
the armed forces has  not been Congress's failure to expand the 
traditional coverage of the UCMJ so that  It directly criminalizes 
spee~fic farms of hostile environment conduct such as sexist 
remarks, tasteless jokes, and other offensive gestures. Instead, 
the problem has been the military leadership's failure to recognize 
that  m many cases, like those arising m Tailhook, sexual 
mistreatment actually constitutes a serious assaultive crime that  
must be prosecuted accordingly. 

Iromcally, direct criminahzation likely will cause two 
opposite, but yet related, damagmg reactions to resolving the 
problem of sexual harassment in the military First, because the 
regulation sweeps far too broadly in criminalizing conduct, the 
focus of attention changes from the truly criminal conduct that  
must be eliminated, to debates about the type of conduct that  
constitute "sexual harassment" and the overreaction of the 
regulatmn. 

Second, because of the highly charged nature of the sexual 
harassment issue, the political agenda of interested parties, the 
inherently ambiguous and subjective nature of hostile environ- 
ment sexual harassment, and the dynamics of fear of being 
cnmmally tolerant of subordinates' sexual harassment, an 
overaggressive enforcement of the regulation inevitably will occur. 
Indimdual rights will be victimized, and this misuse of the legal 
System will strengthen the resolve of those who are not serious 

about focusing on the main issue of real sexually-motivated 
crimes in  the military. Accordingly, by focusing on "yellow zone" 
type conduct, the real problem will be obscured because all the 
energy of the participants ~n the  controversy will be centered on 
the  periphery. 

None of the problems that  the military, especially the Navy, 
has encountered m the area of sexual harassment stem from the 
inadequacy of its laws or its policies. The anti-sexual harassment 
policles have been in effect throughout the entire penod when the 
most egregious and publicxed abuses have occurred. These 
policies are more than adequate vehlcles to prosecute the 
assaults, indecent exposures, and drunken conduct unbecoming 
officers for all past and future Tadhook-type incidents. Education, 
training, and administrative meamre8 to resolve the mciolagieal 
and institutional aspects of discrimination based an sex are being 
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implemented widely Victims must be encouraged to report 
misconduct immediately, and commands must investigate and 
adequately dispose of charges in B timely fashion The present 
law, however. 1s more than adequate to support the policies 
against sexual harassment 271 Extensive substantive changes are 
not needed What has been missing, and what is essentml. is the 
leadership, dedication, and political will necessary to expose and 
timely resolve the problems Without this type of dedication, no 
existing or future laws can do the job With I t ,  the existing legal 
tools for eradicating sexual mistreatment are ~n place and fully 

The Navy should revoke the pumtive aspect of its regulation, 
and the other services should resist any movement toward direct 
criminalizatmn of sexual harassment. If political pressure man. 
dates crimmalizatian, a statutory measure such as the proposed 
Article 93a IS preferable to service regulations A statute provides 
uniformity, increased legmmacy, more content, and less ambigu- 
ity Such a statute decreases-but does not ehmmate-the 
problems of infringement of protected speech and the ambiguous 
cnmmal standard. 

Tinkenng with the substantive law is simply not the m w e r  
to resolving the socmlogieal problem of sexual harassment 
Instead, the law 8 s  presently constituted will work effectively 
when officials display the resolve to do justice and enforce current 
policies and standards for equal treatment of men and women In 
the military 

operational 

>-lone ngnifrcant defrcrency in current law 1% the lack af B direct 
prohibition against r$pnsds f n  ~ i x u a l  harsaament rhintleblowers 4 pmvmon 
like that contained I" SEChAV lssra 530026B. m p r a  note 4 pars BblZl-with 
the recommended addition of B beienter reqmremenr--should be adapted 
uniformlv for the serv~ces This could be sciomdmhed Lhroueh 1 1 3 u n ~ e  of B io int  



MILITARY RULE OF EVIDENCE 707: 

NEEDS TO BE DIMMED 
A BRIGHT-LINE RULE THAT 

JOHN J. CANHAM, JR.* 

1. Introduction 

Any rule that  impedes the discovery of t ruth in a court 
of law impedes as well the doing of justice 1 

J u s t i c e  Potter Stewart 

On July 6, 1991, the military justice system swung its turret 
180 degrees and decreed that  polygraph evidence no longer would 
be allowed on the evidentiary battlefield.2 The President promul- 
gated the Military Rules Of Evidence3 (MRE) in 1980' and, since 
then, numerous changes have been made.5 With the promulgation 
of MRE 101, the  mditary court8 went from being one of the more 
liberal federal jurisdictions on polygraph evidenee,e to becoming a 
jurisdiction in which the admission of such evidence w a ~  banned 
totally.7 The effect of MRE I O 1  1s to remove all discretion from 
the military judge in the weighing of the legal and loecal 
relevance of polveraoh evidence . .- . 

'Mgar,  Unlled States Yanne Corps Presently assigned as Senior Defense 
Counsel. Camp Pendletan. CA B A .  1979. Providenee College J D , 1992, Suffolk 
University, LL M , 1993, The Jvdge Advocate General'a Sehaol, Cnited Sfafei 
Army Former aiiignmenta include Legal Inhtructor, Naval Justice School. 
Newport, RI, 1988.1992, Defense Counsel, Legal Asristanee Attorney, and Chmf 

3rd FSSG, Okmawa. Japan, 1983.1984 This article IS baaed upon B wntten 
dissertation that the author submitted to satisfy ~n part. the Master of Laws 
degree requirements far the 41st Judge Advocate Officer Gradvate Course 

T ~ ~ ~ I  coUnlei M~~~~ corps statlon, EI T~~~ CA, 1984.1980 T ~ ~ I  counsel, 

'Hawkms Y United Stares. 358 U S  74. 81 r1956l 

b S ~ e  Exec Order No 12,233 1Sapt 1, 1980) lMiL R Ewo 302. 305(h). 
317rel 11011bi1, Exec Order No 12,306 (June 1 19811 (MIL R E v l ~  410), Exec 
Order No 12.316 (July 29. 19811 (MIL R Evio l lOl(cih Exec Order No 12,473 
IApr 13, 19841 (MIL R EVE 201A, 312, 313, 314 315, 316, 321). Exec Order No 
12.650 (Feb 19, 1986) fYrr R Evin 304, 311, 609. 6041al). Exec Order h a  
12 708 [Mar 23, 1990) I M n  R Evio 3041b). 506) 

'See United Stares v Piccinonna. 885 F 2d 1529, 1634-35 111th Cir 19891. 
on remand, 729 F Supp 1336 f S D  Fla 19901 affd, 925 F 2 d  1474 119911 
lsvrveying the v a r i o u  approaches and charactermng the military courts as 
havmg no prerequmtei, excepting judicial ierutiny, to admitting polygraph 

'MCM. supra note 3, MIL R Evm 707, 08 amended by Exec Order No 
12 767 Ieiferhve date 6 July 1991) 

b S ~ e  Exec Order No 12,233 1Sapt 1, 1980) lMiL R Ewo 302. 305(h). 
317rel 11011bi1, Exec Order No 12,306 (June 1 19811 (MIL R E v l ~  410), Exec 
Order No 12.316 (July 29. 19811 (MIL R Evio l lOl(cih Exec Order No 12,473 
IApr 13, 19841 (MIL R EVE 201A, 312, 313, 314 315, 316, 321). Exec Order No 
12.650 (Feb 19, 1986) fYrr R Evin 304, 311, 609. 6041al). Exec Order h a  
12 708 [Mar 23, 1990) I M n  R Evio 3041b). 506) 

'See United Stares v Piccinonna. 885 F 2d 1529, 1634-35 111th Cir 19891. 
on remand, 729 F Supp 1336 f S D  Fla 19901 affd, 925 F 2 d  1474 119911 
lsvrveying the v a r i o u  amroaches and charactenmnc the military courts as 

'MCM. supra note 3, MIL R Evm 707, 08 amended by Exec Order No 
12 767 Ieiferhve date 6 July 1991) 
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This attitude is reflective of the legal labyrinth through 
which polygraph evidence has traveled in Its search for accept- 
ance In the various court systems 8 In an age when technology 
reigns, the military 8eems unwilling to accept polygraph evidence 
even though I t  easily 1s controlled and analyzed, and potentially 
helpful to the trier of fact. Arguably, polygraph evidence has gen- 
erated more controversy in its quest for judicial acceptance than 
any other type of evidence.* Over the years. three general ap- 
proaches have been used by Y B ~ ~ O U S  courts in the admmsibility di- 
lemma concerning polygraph ewdence.10 The first approach, used 
by various federal circuit courts of appeals to include the Fourth, 
Fifth, D.C Circuits, and now the military courts. IS one of per se 
inadmissibility 11 The second approach allows the introduction of 
polygraph evidence when both parties stipulate to Y ~ I ~ O U S  

conditions. This approach has been adapted by the Eighth 
Circmt.12 "The third approach allows admission of polygraph 
evidence in the discretion of the court upon finding that special 
circumstances are present, without requiring stipulation by the 
parties."'3 These "special cmumstanced range from permitting 
the introduction of polygraph evidence for a limited purpose, such 
as impeachment, to explaining why the government did not 
investigate a case fully.1" The common denominator that  seems to 
explain the selective use of polygraph evidence is a belief in the 
ability of the t n a l  judge to use the evidentiary rules in  
conforming polygraph evidence t o  accepted norms of admissibility 

The focus of this thesis is two dimensmnal in that the i8wes 
concerning the viabihty of MRE 707 are intertwined with the 

 sir W Thomai Halbleib. U S  L Piciinanna The Eieaenlh C ~ m u i t  A d d s  
A n d h e r  Approach to Pdygrnph Eiidence zn the Federal S w i m  80 Kr L J 225,  
226 11991) 

#See g m e d l ,  Wdliama, Polygraph Test Rrsvl ir  Inadmbssthle a t  Ciimrnol 
~~~~i~ 24 SUFFOLK E L RE? 270 (19901 

n m n z  685 F 2d at 1533 
" I d  a t  1534, Umfed States Y Brerard. 739 F Zd 180 14th Cir 19841, 

umted  States I Clark. 696 F 2d 994. 995 (6th Cm 19791 oacaird. 622 F 2d 917 
1198Oi (en bane). cerf dmred, 449 U S  1128 119811. United States Y Skeeni, 494 
F 2d 1050, 1053 ID C Cir 19141 Theae E I I C Y L ~ S  eonbietently have mdhsred t o  an 
approach of per 8e madmisshhty for polygraph evidence 

- * I d ,  Anderaan Y United States, 788 F 2 d  517. 519 18th Cir 1975) United 
Sfaten Y Alexander. 526 F 2d 161. 166 lath Cir 1975) 

-'See Mark W Brennan Rreromming Polygraph Admissibility, 56 Yo L 
REV 143, 150 (1991, Thia third approach favors a Esse-by-case determination a3 
to the adm~ssihd~ly of polygraph evldence namg nothing more than judmal 
rirvtmv from the tnal iudee 

-'Piicinonna. F 2d 81 1535 The Tenth Circuit agreed with the rationale 
permitting the Government t o  introduce evidence that the dsfendanf had failed B 
polygraph i s s t  to explam why the police detectwe had not conducted a mare 
thorough mrestigatmn The detective's theory W B B  that h* already had his man. 
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possible admission of polygraph evidence into a court of law The 
goal of this approach is to create a rational basis for the deletion 
of MRE 707 from the operative MREs. Accordingly, this study will 
explore various issues dealing with the admissibility of polygraph 
evidence within the boundanes of pre-MRE 707 case law By 
shoulng the possible admissibility of polygraph evidence, the 
justification for a bright-line rule of exelusion is removed 

Additionally, this paper will analyze MRE 707’s com- 
patibility with case law, the MREs, and the rights of the accused. 
Using a comparative analysis with already existing MREs, a 
trend will be established showing MRE 707 to be inconsistent 
with bath the goals and philosophy of the rules of evidence. This 
article also will review the impact of MRE 707 an an accused‘s 
constitutionally protected rights. By allowing for the possibility of 
admission, the government avoids constitutional violations that  
may result from any per se eaclusmn of evidence. This 1s 

especially true when the evidence conforms to already existing 
standards of admissibility as polygraph evidence does. As 
mentioned, the focus of this article will be an theories of 
admissibility and the propriety of MRE 107, and not a per 8e 
validation of the polygraph. Issues such as the competence of the 
examiner, generally accepted procedures, and the technical 
proficiency of the polygraph device will be discussed only to 
bolster the argument far a revocation of MRE 707. 

The critics of polygraph evidence seem to forget that  no 
evidence can be said t o  be one hundred percent accurate. Indeed, 
inaccuracy rate8 for eyewitness Identification have been reported 
to be as high a8 thi r tynine percent,’s yet few courts hesitate to 
permit the eyewitness to take the stand and present this type of 
critical testimony. This Beme spirit of indulgence should control 
potentially relevant evidence, such as the testimony concerning 
the polygraph. 

I1 The Polygraph Machine 

If there is ever devised a psychological test for 
valuation of witnesses, the law will run to meet it 16 

The quest to differentiate t ruth from falsehood has been with 
humanity almost a8 long as the  ability to lie. Histoncally a 
number of techniques have been employed to discern t ruth from 
falsehood. For example, 

I)Warren E Leary, The E y e - W i t n ~ ~  &B Never Wrong. S Y  TIMES. No\ 15, 

“J H W l o ~ o n n .  2 W l o ~ o r t ~  ON EWOEICE 3 876. at 231 12d ed 1923) 
1988, at 8 (ntmg a study by Dr Brian L Cutler and Steven D Penrod) 
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It 1s said that more than 4000 years ago the Chinese 
would try the accused in the presence of a physician 
who, listening or feeling for a change ~n the heartbeat, 
would announce whether the accused was testifying 
truthfully. Others believed that B dry mouth better 
indicated deception Dry mouth tests required suspected 
l i a ~  to chew m e  flour, lick a hot iron, or swallow a 
dice of bread and cheese If the rice flour remained dry, 
the hot iron burned the suspected liar's tongue . I 7  

140 

Unfortunately, even after almost eighty years of study and 
development, apparently some equate the polygraph machine with 
the rice flour test. 

"The so.called polygraph waa m existence as early as 1908 as 
an instrument used in connection with medical examinations by 
Dr James Maekenzie, an English heart specialist."'8 Over the 
years the polygraph machine has been the focus of extensive 
scientific research culminating in a device widely used 

The polygraph 1s a machine that objectively measures and 
records physiological changes in an mdwidual, and has been the 
focus of critiques and supporters for years.z'J The polyp.aph device 
18 best described as ''an electronic instrument comprised of four 
components the pneumograph chest assembly which measures 
the mhalatmdeuhalatmn ratio, the galvanic skin reaponse (graph) 
which measures skin remstance and perspiration changes; the 
cardiosimulgraph which measures blood pressure and pulse rate, 
and the kymograph." which permits recordation of the examinee's 
reaetmn 21 

The underlging theory on which the polygraph 1s based LS 
the assumption that consciously lying 1s stressful, and that this 
strem manifest8 itself in p h y s m l o g d  responses which can be 
recorded and objectively analyzed 22 Assumptions inherent in the 

. .  
*lUmted Stater v Rodriguez. 34 M J  562 rAC M R 1591, The court held 

that polygraph evidence n.88 relevant on the amsue af the s e c u h d s  credibility afte1 
the accused took t h e  stand and denied the charge oiusing cocaine Thia case was 
arraigned pnur t o  the promulgation of MRE 707, and therefore w a i  
unencumbered b, the rule 

2*Unired Sratrs Y Piccinonna 886 F 2 d  1529, 1537 (11th Cir 15898 
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theoretical underpinning of the polygraph include the following 
(1) individuals are not able to control their p h y s d o a e s  and 
behavior; (2) that  specific emotions can be triggered by specific 
stimuli; (3)  that  specific relationships between the different 
aspects of behavior exists (such as what people say, haw they 
behave, and how they respond physiolo@cally), and (4) that no 
differences among people exist, so that most people will respond 
similarly 2s Vanous examination techniques may be employed, 
but the most widely used is the control question techmque.2~ The 
physmloscal reactions result from the vanou8 questions asked by 
the examiner 26 In the control question technique three types of 
questions are used to illicit responses. relevant, control, and 
irrelevant.26 "Relevant questions deal with the specific incident 
under investigation;z7 control questions involve matters similar to 
tha t  being investigated but different in time and category,2B 
irrelevant questions are unrelated to the incident under investiga- 
tmn"2e and are used to obtain normal truthful reactions.sO The 
responses are interpreted by the examiner31 who subjectively 
analyzes the charts produced by the machine.32 In addition to the 
objective information in the charts, the examiner also may 
incorporate the subject's demeanor, body language, attitude, and 
responses in his or her evaluation.33 

Arguably. the mast important factor in the polygraph 
examination, and the evolution towards reliability, is the 
indimdual examiner Using his or her ability, experience, and 
education, the examiner essentially applies something close to an  
interpretive a r t  form in reviewing the chart8.s' The findings of 
the examiner will result in one of three conclusions; that  

DETECTOR, eh 4 r1981) 
"Horvath & R e d  The Rdiobi i i ly  a i  Poivgraph Erurninrr's Diagnosis of 

Twth and Decepptmn, 62 J CalY L, CR.lwlsoLoou & POLICE SCI 276, 279 (1971) 
?'Rodriguei. 34 3 J at 563 
>-An example of B relevant question would be. 'Did you stab Bob with the 

knife?'' 
"An example af a control questmn would be, "Have you ever hurt any m e  

l'Rodrrguea, 34 M J st 563 
"An example of an irrelevant qnestmn * o d d  be, "1% your name Bob"' 

before? 

ilHarvath & Reid,  supra note 25, at 279 "Generally, the truthful person 
will respond more to the control puesrions than t o  the relevant queafmnr because 
they i e ~ r e ~ e n f  a erealei threat t o  hlrn Far the asme reason the decentwe ~ e r m n  . .  
wdi  r e b d  mare t o  the relevant quesfmns than t o  rhe contra1 questions " id 

"Halblab ~ u r m  note 8. a t  232 

"id 
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deception was Indicated, no deception was indicated, or that  the 
test results were inconclusive 3s 

What may be of equal importance in understanding the 
polygraph devlce IS knowing what i t  is not. "There is no he 
detector. The Polygraph is not a lie detector, nor does the 
operator who interprets the graph detect lies The machine 
records physical responses which may or may not be connected 
with emotional r ea~ t ions . "3~  Theory, machine, and operator all 
corne together t o  form the specific data barred by MRE 707 

111 The Rule. Military Rule of Evidence 707 

There 1s no Pinocehio response If you he your nose does 
not grow a half an  inch longer or some other bodily 
response.s7 

A The HLstorLcal Background of Polygraph Eudenee 

Prior to 1987, the results of polygraph examinations were 
Inadmissible at  courts-martial38 To a large extent, this wa8 
because of the "general acceptance requirement" first enunciated 
in the 1923 case of Frye u .  United Stotes,s* and incorporated into 
paragraph 142@ of the Manual for Courts.MartLa1, 1969 (Rev 1 4 1  

The Frye standard stood for the proposition that,  to be admissible, 
scientific evidence generally must be accepted "in the particular 
field in which i t  belongs"'2 With the promulgation of the 
MREs, '~ the blanket prohibition agamst polygraph evidence was 

ibDDaiid Lykken, The Rwhf Way to use a Lie Detector, 8 P s r c ~ o i  TODAY 6 6 ,  
i s  I 1 Y i . i  "" ,."."l 

R Rep ho 198, 89th Cang , laf Sese 13 (19651 The Hovie Committee 
on Government Operations took a strong stand agam6t the reliabhty a i  
polygraphs ~n caneludmg. 'There 16 no l i e  detector; neither machine ~ O T  hvman 
People hare been decewed by B myth that B metal box ~n the hands ui an 
mvesngalor can deleet truth or falaehood" Id st  1 

a'Id icommenti by Dr John F Beary 111) 
i*See, e g, Umted Stafea \, Ledlaw. 29 C M R 475 IC M A 19601 This was 

B larceny C B B ~  ID whxh polygraph fmt~many mad>srtentlg crept m t o  the record 
The c u r t  reamrmed the inadmiaribilitr of the mlvmaoh tealimonr, but found . . .. . 
harmless error 

"293 F 1013 IDC Cir 19231 
4oM~%'ua~ FOR C o u n r s - M ~ s n ~ ~ ,  United Stst-8, ¶ 1128 (rev ed 1969) 

[hereinafter 1969 MAUUALI. deleted by Id change 5 leffeeriw 1 .4pr 1881) 
e11969 Miilruai, SUPTO note 40 ¶ 142e 
**Frje, 293 F at  1014 
'PExec Order No 12,198, 46 Fed Reg 16.932 11980, 
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discarded and the precedential value of Frye deelined.44 This 
diminished vitality resulted from a conflict with the newly created 
MREs45-specifically MREs 401 thru 403,46 and MRE 702 47 The 
drafters' analysis to MRE 702 spemfically states t ha t  the rule may 
be broader and may supersede the Frye standard.48 

The demsmn in United States U .  G~pwn49 judicially clanfied 
that Frye was no longer the controlling case m determmmng the 
admissibility of novel scientific evidence Rather, If used a t  all, 
the Frye te8t now has been relegated to a useful component in 
determining the probative value of evidence.50 

Through Gipson, the Court of Military Appeals expanded the 
admissibiiity equation far expert testimony generally, and poly- 
graph evidence in particular, by focusing on MREs 401, 402, and 
102 61 Once basic relevance 16 established under MREs 401 thru 
403, MRE 702 imposes the marginal burden that scientific 
evidence "assmt the t n e r  of fact to underatand the evidence or to 
determine a fact in issue."62 Simply put, the question to be 
answered 1s whether the evidence is reliable enough t o  be helpful 
in resolving the issues 59 "Reliabtlity can be established by 
showing the degree to which the procedure or technique 1s 
accepted within the scientific community "64 The reliability test 
appears to be based on Frye, but in an advisory capacity. In this 
context, general acceptance IS a factor that  may or may not 
persuade on the point of admissibility.j~ The Gipson decision did 
not make polygraph evidence per se admissible; rather i t  merely 
held that i t  was not per se madmmsible.66 Finally the court 
concluded, "The greater weight of authority indicates that  [the 
polygraph1 can be a helpful scientific tool."~7 

"Donald F O'Connor. Jr , The Polygraph S e s n a f i c  E i i d m c e  o n  T m l ,  37 
KAYAL L REV 97. 102 119381 kiting S S.ALIZBCRO ET A L ,  MILITARY RULES OF 
EVIDEVCE MAXOAL 589 11986)l 

"See dupra notes 3-4 and acrompanymg text 
"MCM. 9 u p m  note 3, MIL. R Evm 401, 402, 403 
" I d  MIL R Evio 702 
"Zd. MIL R Evm 702 analyam app 22, st A22-45 
'eUnlted States 5, Gipson, 24 M J 246 IC M A  19871 
"Craig P Wlttman, U S  Y G p o n  Out of the Frye Po". ~ n k  the R i r ,  

"Uconnor QUUPa note 44 a i  104 
A a ~ r  LAW Uct 1987. at 11 

"MCM. rupin'note 3.  MIL R EVE 702: see d m  Gipsan. 24 M J st 251 
The court reviewed the relatively low standard af reliabAiy needed for the 
admlwan of expert testimony 

 soc con nor. BUpm note 44, at 106 
"Id a t  106 
"Gzpson, 24 M J at 262 
''See United States Y Went. 27 M J 223 IC M A  1988) 
"Glpaan. 24 M J et 249 
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Since the Gipson case, and pnor to the creation of MRE 707. 
numerous cases dealt wlth the polygraph controversy Case after 
case reflects one or both sides being allowed to  lay the foundation 
for admissibility, only to see the military judge refuse to allow it m 
for a variety of reason8 60 The various reasons p e n  to support 
exclusion include minimal probative value,63 not probative of the 
witness's character for t ru th f~ lness ,6~  and lack of relevancy 
resulting from the accused's failing to take the stand.61 Often, the 
Court of Military Appeals or the courts of remew will cite error a t  
the trial level for failing to follow the Gipson opimon or excluding 
the polygraph emdence, but will affirm, citing harmless err0r.6~ 
Obviously, one result of the Gip,son decision was not to immerse 
the courts in polygraph evidence Nevertheless, the trend of the 
various polygraph cases seemed to point to the potential acceptance 
of polygraph ewdenee. The genesis of MRE 707 1s surpnang when 
viewed in the context of the Gipsan decision and its progeny. 

B. Mditary Rule of Eurdenee 707 

Military Rule of Evidence 707 provides 8s follows. 

RULE 707 Polygraph Examinations 

(A) Notwithstanding m y  other provmon of law, 
the results of a polygraph exammation, the opimon of a 
polygraph examiner, or m y  reference to an offer to 
take, failure to take, or taking of B polygraph 
examination, shall not be admitted into evidence 

(B) Nothing in this section IS intended to exclude 
from evidence statements made during a polygraph 
examination which are otherwise admissible 53 

'dUnited States v Radnguei. 34 Y J 566 (A C M R 1991) (poljgraph 
exammatron result& were relevant t o  iredibihty of accused who teatiried he drd 
not use emamel 

'sin United States \ Jayner 29 M J 209 IC M A 19891 the Court of 
Mlhtary Appeals stared that an accubed's w~lhngnesa t o  take a polygraph u u d l s  
ahauld not he admitted as proof of his or her innacenee becauae o f  11% minimal 
probative \,sine 

'OIn Urnled States v Tyler, 26 MJ 680 l A F C M R  19881, the defense 
counael tned ta mpeseh a Government wtne i s  by trying to introduce the fact 
that tho witness had refused to take a polygraph The Air Force Court  of Military 
R e i ~ e w  agreed wlfh the trlal Judge's deriaion that the evidence had no prahafne 
value faward the m u s e d ' s  milt 

(In L'mtod States I Abeyta. 25 M J 97 I C M A  19871, the c m r t  upheld 
the trial judges decwan Lo exclude endence of the polygraph lnlflally, the fnal 
judge had allowed the defense e~unael t o  lay the foundation for the admiarm of 
the exculpatory polygraph. bur excluded ~f whin the amused failed to restlfy 

Allen 24 M J  450 C I A  19871 
6'Ser Umted States Y Berg 30 M J 195 I C M A  1990). United States b 

6PMCM supra note 3 MIL R Evrn 707 
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Military Rule of Evidence 707A)  creates B bright-line rule of 
exclusion that  excludes all evidence relating to the results of 
polygraph examinations. As a result, a military judge cannot 
entertain any motion seeking admission of polygraph evidence, 
nor allow the proponent even to try to establish reliability 
Interestingly, YRE 7 0 7 W  s e e m  to acknowledge the continued 
use of the polygraph device in the military The rule indicates 
that  any statements that  are elicited lawfully during the 
polygraph procedure may be admissible, presumably as a d m m  
mons by the accused Apparently the drafters of MRE 701 
anticipated and acknowledged that  the polygraph machine would 
continue to be used regularly as an investigative tool. This 1s an 
anomalous position to take, because the bright-line rule Seems to 
be rooted in the  belief that  the polygraph device is inherently 
unreliable The drafters' justification for the creation of this 
bright-line rule is found in the analysis and reflects a f t e n m e e d  
points in apposition to the polygraph 

C .  JustLficatLon for the Bright.Ltne Rule 

The drafters of MRE 707 mted four areas of concern in  
just i fnng the need for a bright-line rule of exclusion. They 
include the following (1) the fear that  court members would be 
misled, (2) a confusion of issues would a r m ,  (31 the trial would 
m u r  a substantial waste of time, and (4) that  the polygraph LS 
inherently unreliable These reasons are the basis for the 
drafters' position that  polygraph evidence would impinge an the 
integrity of the militaly judicial Bystem. To avoid redundancy, 
these four specific areas will be detailed in the following 
section~.6& 

1. Court Members May Be Misled-The impetus for the 
bright-line rule is based an several policy graunds.6s The first of 
which 18 the  fear that  the members will be misled by the 
polygraph evidence. The analysis cites United States U. Alex- 
onder.66 in which the court opined as follows: 

When polygraph evldence 1s offered in evidence at  
trial, I t  is likely to be shrouded with an aura of near 
mfallibihty, akin to the ancient oracle of Delphi. , . ,  
Present day jurors, despite their sophistication and 
increased educational levels and intellectual capacities, 
are likely to gwe significant, if not conclusive, weight to 
a polygraphist's opinion . [tlo the extent that  the 

-see d B 0  infro Part8 IV, v 
s'MCM, supra note 3,  MIL R Evin 707 andysx  at A22-46 
"Cmted Stolra t Aiexonder. 526 F2d 161. 168 (8th Cir 1975) 
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polygraph's results are accepted as unimpeachable or 
eonc lus~e  by jurors, despite cautionary instructions by 
the t n a l  Judge, the J U F O ~ ' S  traditional responsibility to 
collectively ascertain the facts and adjudge guilt or 
innocence 1s preempted.67 

2. Confusmn of the Zssues -The second basis given by the 
drafters IS that  the conslderatmn of polygraph evldence may lead 
t o  B confusion of the issues by forcing a determination 8s to the 
lestimacy of the offered evidence The drafters referred to State 
L. Gr~ei,eB in which the court held that polygraph evidence could 
not be admitted under any circumstances The G r ~ e r  court was 
concerned that polygraph evldence may overwhelm the members 
and that the device itself was "inherently unreliable" 6s 

3 Substantto1 Waste of Time -The next articulated ra- 
tionale is the belief that  a substantial m& of time will be 
expended in the qualiffmg of polygraph evidence as reliable and 
competent.70 The drafters also seemed concerned that polygraph 
evidence would place a burden an the administrahon of justice 
t ha t  would outweigh the probative value 

4 Lock of Reliability.-Finally, the drafters criticized the 
reliability of polygraph evidence and stated that "polygraph 
evidence has not been sufficiently established and would impinge 
an the integrity of the judicial system. The drafters, seemingly 
wanting to avoid resurrecting the controversy of FryeGipson- 
MRE 102, emphasized that the rule is not intended to accept or 
reject any of the legal dogma surrounding expert testimony 

Generally speaking, if one was to accept the remons 
advanced by the drafters, one must agree to certain m t m l  
premises First, the adversanal system LS a failure and the 
competent use of pretrial preparation and effective cross- 
examination pales in comparison to the testimony of the 
polygraph examiner Second, the members are incapable of 
following or understanding the militaly judge's instructions ~n 
th18 area Third, the military judge 18 incapable of applylng long- 
established evidentmy rules to polygraph ewdence 71 To accept 
the above assumptions, however, would be to crack the bedrock on 
which the military judicial system 18 founded. While B variety of 
intuitive arguments against the drafters' analysis m e  available, 

" I d  at 168 
'1300 S E  2 d  381 INC 1983> 
Bsld  a t  352 
'OPeopli Y Kegler, 242 Cal  Rptr 897 iCal C t  App 1987, 
'IMCM mprn note 3 MIL R Evm 402 103 
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the next important paint is one the drafters did not address-the 
issue of due process. 

W .  Due Raeess and the Polygraph 

It 18 always the best policy to speak the t ruth,  unless of 
course you are an exceptionally good liar 12 

The adoption of a n a d  rule of endentiary eaclusmn 
ultimately must be analyzed from a constitutional perspective In 
thia critical context, a review of the Due Pracess7S and 
Compulsory Proeess7b Clauses of the Constitution reveal potential 
challenges t o  the validity of MRE 101 In the case of In Re 
Olmer,'S Mr Justice Black, In his opinion for the Court identified 
these basic rights 

A person's right to  reasonable notice of a charge agamst 
him, and an opportunity to be heard in  his defense--a 
right to his day m court-are basic m our 8ystem of 
junsprudence; and these rights Include, 88 a minimum, 
a right to examine the witnesses against him, to offer 
testimony, and be represented by counsel 76 

These rights are not without some constraints. As Judge Cor 
noted in  the Gtpson decision. "[AI few courts have experimented 
with the notion that  the accused has an independent constitu- 
tional right to present favorable polygraph evidence. We do not 
subscribe to this theory because there can be no right to present 

-*Jerome K Jerome. The Idler  118921 reprinted tn Dirrraainv 07 

-pU S Cousr amend V prmldes as fol1oir.a 
Quo~amoxs. 'Bargen Evans. ed 19781 

In 811 criminal proiecutmns, the accused shall ewoy the nghf 
t o  a speedy trial and pubhe trial. by an ~mparbs l  jury of the Stare 
and district wherein the crime shall have been e o m m m d  which 
district shall have been preilovaly ascertained by law, and t o  be 
informed of the nature and cause of the aeruaatmn, t o  be confronted 
a n h  the w i t n m e s  agamat him to have compulsory process for 
obtaining wirneis in his favor and to have the Arsiatance of Caunsel 
far hm defenie 
.'333 U S  267 '1946r 
.'id at 213 
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evidence . . unless i t  can be shown to be helpful and relevant ' ' x  
If polygraph evidence has the potential to be materiai and 
relevant. than any per se rule of exclusion must be scrutinized 
closely. The constitutionality of an exclusionary rule designed to 
ensure receipt of trustworthy evidence, but which has the effect of 
unconstitutionally limiting the Sixth Amendment ngh t  of an 
accused to present favorable evidence, haa surfaced in a number 
of Supreme Court cases 

A Applrcable Canstrtirtional Precedents 
The Supreme Court. in Rock L. addressed 

whether a criminal defendant's right to tedtify may be restricted 
by a state rule that eategancally excluded hypnotically refreshed 
testimony. Vickie Rock had been charged and convicted for 
manslaughter in the death of her husband Pnor to trial, Rock 
was put under hypnosis to remember detail8 surrounding the 
firing of the gun that  had killed her husband. The tna i  Court 
refused to admit the hypnotically refreshed testimony and this 
ruling greatly limited the accused's testimony a t  trial's The 
Arkansas Supreme Court affirmed, holding that the constitutional 
dangers of exelusmn were not outweighed by the probative value 
of the ewdence. The Supreme Court reversed, and opined that the 
Arkansas Statute prohibiting this type of evidence was overly 
restrictive. Surprisingly, the Court refuaed to endorse, without 
reseryatmn. the use of hypnosis as an investigative tool. Further, 
the Supreme Court viewed the scientific understanding of the 
phenomenon, and of the means to control the effect of hypnosis, 
as still being in their incipient stages Bo The Supreme Court's lack 
of confidence in hypnotically induced teatimany did not hinder i ts  
apparent mclination to protect such teatimany from wholesale 
exclusion The Court explained that "a state's legitimate interest 
in barring unreliable evidence does not extend to per se 
exclusions that may be reliable m an individual's case ' '81 In other 
wards, the Court found the posaible exclusion of reliable evidence, 
without Consideration of the circumstances surrounding the 
collection of said evidence, constitutionally offensive. The Court 
also noted that evidentiary rules that limit the presentation of the 
defense cannot be arbitrary or disproportionate to the purpose for 
which It serves The Court observed that cross-examination was 

-6ipsan 24 M J at  252 The Gipaan court cited Chnrnbirs snd Washmgion 
L TPZOS to  conclude that when ment~f i e  evidence 13 helpful, relevant. and not 
unduly preludinal, ~t has a role io  play ID crirninsl litigation 

-3483 u s  44 11987: 
-'id at  46-48 
I'M et 61 
':id 



18831 POLYGRAPH EVZDENCE 77 

one means to highlight ineonsistencies,82 as would the proper m e  
of jury Instructions. Note that  the Arkansas exclusion applied to 
the testimony of defendants, but not the testimony of other 
mtnesses, it  therefore may have received a more ngorous 
analysls.83 

One of the first eases to interpret the Compulsory Praceas 
Clause WBB Wnshrngton v Texas a4 The accused had been charged 
with and found guilty of murder. At t na l ,  the accused denied 
committing the murder, theonzing that  someone else had pulled 
the trigger. The defense's alibi witness preuously had been 
convicted of the same murder and was serving a lengthy jail term. 
The aceuaed sought to put this other individual an the stand to 
testify as to who actually pulled the trigger and what role the 
accused played in trylng to prevent the act of violence. Two Texas 
statutes then in  existence prevented persons charged or convicted 
as eo-participants Ln the same crime from testifying for one 
another.85 On the basis of these two statutes, the tna l  judge 
refused to allow the accomplice to  testify. The Supreme Court 
reversed, holding that  the Compulsory Process Clause provides 
the accused with the right to obtain witnesses in  his or her favor 
and the right to have them testify. The Supreme Court recognized 
the rationale in  preventing a co-indictee from testifying, but the 
effect of this presumption of unreliability was to preclude relevant 
and material testimony. This resulted in  contravening the 
accused's right to compulsory precess 56 

The right to call witnemes on one's own behalf again was 
raised in Chambers u .  Mississippi.87 In that  case, the Supreme 
Court recognized that  the right to call witnesses in  one's own 
behalf 18 an essential component of constitutional due process 88 

Lean Chambers was tried by a jury in  a Mississippi t na l  court, 
and convicted for murdering a policeman Along with a general 
demal to the charge, Chambers sought to introduce four 
statements of a Mr McDonald, who had independently confessed 
to the charged crime on a number of occasmns. Chambers also 
sought to admit the testimony of three witnesses who would had 
corroborated McDonald's confessions. 

The State refused to call McDonald, leaving Chambers no 
alternative but to call him as his own witness. On direct 

'Ild 
~'Halbleib. S U D ~  note 6 ,  st 248 
"388 U S  14 119671 
lS ld  at 16-17 The Teras statute created an irrebuttable preaumpban based 

on the ~8surnptmn thar an aecarnphce was m l m d  to 11s t o  LBVP a co-accused 
"Id at 20.24 

'zHalbleib. supra note 8 at 246 
6'410 u s  284 ( i s 7 3 1  

"388 U S  14 119671 
lS ld  at 16-17 The Teras statute created an irrebuttable preaumpban based 

on the ~8surnptmn thar an aecarnphce was m l m d  to 11s t o  LBVP a co-accused 
"Id at 20.24 

'zHalbleib. supra note 8 at 246 
6'410 u s  284 ( i s 7 3 1  
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exammation. Chambers was able to lay the foundation for 
McDonald's out-of-court confession and It was read to the jury On 
cross-examination, the State elicited Mr.  MeDonalds repudiation 
af the confession, as well as his vers~on of what transpired the 
night of the killing These points liere extremely damagmg to 
Chambers. Because of Mississippi's antiquated "voucher rule,'' 
which precluded the impeachment of one's own witness, Cham. 
bers unable to cross-examine McDonald, or to call the other 
witnesses whose testimony would have discredited McDonald's 
repudiation and demonstrated his complicity 89 The state court 
also cited the hearsay rule as a bar to some of the statements 
mcnmmatmg McDonald. Miss~ss~pp i  recognized declarations 
against pecuniary interest as an exception to the hearsay rule. 
but recognized no such exception for declarations auch as 
McDonald's, which were against an  accused penal interests 90 

The Supreme Court first addressed the voucher rule stating, 
"The right to confront and cross-examine witnesses in onek own 
behalf have long been recognized as essential to due process."Bl 
The Court went on to say that this was not an absolute nght and 
could succumb to other l eghmate  interests Still, the Court 
dismissed the voucher rule as no longer having any application 
"to the realities of the criminal The Supreme Court 
viewed the antiquated voucher rule as having little or no 
legmmate mterests that  would justify the excluamn of critical 
evidence for the defense. 

The Supreme Court then addressed the hearsay bar by 
acknowledang that the justification in admitting hearsay state- 
ments 1s found in the statement's indicia of trustworthiness The 
Court observed, "The testimony rejected by the tnal court did 
contain persuasiw assurances, and thus was well rnthm the basic 
rationale of the exception far declarations against ~ n t e r e s t s . ' ' ~ ~  

Since this decision, a number of commentators have 
indicated their belief that  Chambers, like Washmgton, could be 
read to require the admission of polygraph evidence-at least 
when a proper foundation demonstrated the reliability of the 
emdence, and the evidence was critical to the ~ 8 8 1 . ~ ~  Both cases 
can be viewed as situations in which constitutional demands 
overrode state evidentiary rules of exclusions. In State c 

LLChnmbers 410 E 3 ar 285-69 
"Id 81 298-99 
*lid at  294 
Id a t  296 
Id at  302 
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D o r ~ e y , ~ s  the  New Mexico Supreme Court mewed restrictions on 
the admission of polygraph evidence as "inconsistent with 
concepts of due process ''96 In Dorsey, the  New Mexico Supreme 
Court held that  polygraph results are admissible d (1) the  
operator IS qualified, (2) the testing procedures were reliable, and 
(3) the  test of the particular subject was valid s7 Dorsey indicates 
the New Mexico Supreme Court's willingness to concede both the 
importance of polygraph evidence, and the allowance of the 
proponent to establish reliability This 1s consiatent w t h  the 
argument arising out of Chambers that, when polygraph evidence 
is cntieal to the defendant's ease and contains adequate indxia of 
trustworthiness, admissibility may be mandated by the Com- 
pulsory Process Clause.9B 

B Canclus~on 

Washmgton, Chambers, and Rock all demonstrate the 
Supreme Court's willingness t o  scrvtiruze exclusionary rules of 
evidence that  exclude critical evidence as The common analysis 
used by the Supreme Court in  the Rock and Chambers decisions 
IS to look at  whether a rule of exclusion that  purports to exelude 
favorable evidence advances a valid state purpose.100 The Court's 
methodology then would encompass the question of whether the 
evidence has the potential to be reliable and trustworthy. If so, 
the  Court will closely examine the exclusionary rule for possible 
due process violations.1o1 Given the tenor of the Supreme Court's 
descnption of hypnotically refreshed testimony in  Rock. polygraph 
endence certainly could not have received less of a vote of 
eonfidence.'oz Further, the Supreme Court pnt the burden on the 
state to show how hypnotically enhanced testimony is always 80 
untrustworthy and 80 immune to the traditional means of 
evaluating credibility that  it should disable an accused from 
testifyng an his or her own behalf.'03 The Rock analysls of the 
Due Process Clause seems to mandate the admission of evidence 

"539 P Zd 204 IN M 1975). see eldo Tafoya v Baca,  702 P 2d 1001 IS hl 
19851 (argumg that Chambers may require admiision of polypsph endance when 
crifi~al to the defense1 

"Halbleib. supra note 6, at 247 
' . D o r a w  539 P 2d at 205, me d m  State Y Cnoste 617 P 2d 156. 153 (N.M 

19801 ( m a r  t o  preclude man-exammatm of examiner cmcem~ng chart and 
ICOT~E! .  Sfate Y Bell. 560 P 2d 325. 923-30 (N M 19771 ( ~ C O ~ C I Y S I Y ~  results are 
irrelevant and therefore inadmiisible! 

"Darmy, 539 P 2d at 247 
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that  could corroborate the reliability of the polygraph, pavmg the 
way towards admission.104 The application of MRE 707 to poten- 
tially reliable polygraph evidence would seem to contradict the 
holding in Rock. Therefore, the constitutionality of MRE 701 LS 
very questionable. If polygraph evidence 1s reliable and critical, the 
Chambers rationale implies that  this type of evidence IS required 
by the Constitution "in the sense that the defendant will be other- 
wme unable to pramde credible e ~ d e n c e  of an important fact "105 

V Military Rule of Emdence 707 A Contradiction Within the 
Military Rules of Evidence 

An expert 1s one who knows more and more about less 
and less 106 

In addition to the constitutional questions surrounding MRE 
707, a sense of uniqueness Seems to guide the rule When 
comparing MRE 707 with some of the other MREs one notices a 
pattern of Inconsistencies, contradictions, and unnecessary du- 
plications A comparison of MRE 707 with some of the other 
MREs would be helpful to understanding MRE 707's context This 
comparison will highlight that MRE 707 1s statutorily defective, 
while concurrently justifying the possible admission of polygraph 
evidence. Bath issues appear to be interwoven; that  is, a 
denunciation of MRE 707 also works to bolster the argument 
supporting the admissibility of polygraph evidence. 

A. Mditary Rule of Ectdence 702 

The MREs make no distinction between "expert" testimony 
and "experimental" or "scientific evidence 'I Military rule of 
evidence 702 highlights that  any testimony based on scientific, 
technical, or specialized knowledge may qualify as expert 
testimony. Military Rule of Evidence 702 provides a8 follows: 

If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence 
or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an  opinion 
o r  otherwise lei 

l0'ld !Clld 

10'T s Ellmc, Whispers of lrnrnarlafily. reprinted ~n Dicrrozanr or 

'LTMCM. aupia note 3 MIL R Exlo 702 
Quorarmxs, s u p m  note 72. at 89 
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Read in conjunction with MREs 703 through 706, MRE 702 
expands the admisability of expert testimony in the courtroom.108 
The Court of Military Appeals diacusred this expansionist view m 
United States i-. Smpes.'Og In Snipes, the accused, who was 
charged with child molestation, offered testimony challenDng the 
veracity of the victim In rebuttal, the  Government put a 
psychologist on the stand who te&fied that, in his opinion, the 
victim was truthful in her allegations and that  her mental state 
was consistent with having been sexually abused 110 The Court of 
Military Appeals upheld the admission of the child psychologist's 
testimony, which established behavior profiles for sexually abused 
children. The court based its decision on the lack of an articulated 
objection by the defense and the defense'* hamng opened the door 
in this area Further, the court found no abuse of discretion in 
allowing the receipt of this evidence on the credibility of the child, 
but refused ta allow any expert testimony on guilt or innocence. 
This ease is a good example of haw far The Court Of Military 
Appeals will go in admitting expert testimony. Even behavior 
profile testimony, which is often tantamount to improper 
comment on the  ultimate issue, ia allowed in  under MRE 702. 
Behavior profile testimony often bolsters the credibility of the 
victim, thereby creating an inference that  the victim is truthful 
and the criminal acts occurred. This testimony actually is the 
subjective personal observations by the doctor of the victim A 
comparison of behavior profile testimony and the polygraph 
reveal8 striking similarities. Both types of evidence flow from the 
subjective interaction by a expert, which causes an opinion on the 
credibility of the subject In his concurring opinion in Snipes, 
Chief Judge Everett warned about the possible inequities of 
allowing this tJpe of behavior profile evidence to be admitted, yet 
shunning polygraph evidence."' Chief Judge Everett stated that  
"an anomaly will exist if we continue to exclude the opinion of 
polygraph operators . but receive in evidence the opinion of 
various other experts about whether a victim or other witness has 
been telling the t ruth '' 112 

The Court of Military Appeals went even further in  this 
expansive view of expert testimony in United States u Gipson. In 
Gipson, the court mterpreted MRE 702 to encompass all ewdenee 
that  may prove helpfuI."s The court opined that  helpfulness is 
determined by balancing the following three factors: 

'O~See OConnor. supra note 44, a t  104 
>0818 M J 172 (C M A. 1984) 

Id at 177 
See OCannor. Supra note 44, at  104 
snipes. 18 M J 180 
oconnor ,  Supra "ate 44, sf 104 
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(11 the soundness and reliability of the process or 
technique used m generating the evidence, (21 the 
possibility that admittmg the evidence would over- 
whelm, confuse, or mislead the p r y ,  and (31 the 
proffered connection between the scientific research or 
test result to be presented, and particular disputed 
factual L S S U ~ S  m the case.114 

These are the principles to be considered in reviewing polygraph 
evidence under MRE 702. If polygraph evidence LS deemed helpful 
to the factfinder through an analysis of the above three prin 
ciples, one questions the validity of MRE 701. Polygraph evidence 
often 1s referred wrongly as experimental or scientific evidence 115 

It is actually expert opinion evidence, based on the application of 
a scientific principle to data collected by the expert.116 Although 
the polygraph charta should be introduced to establish the foun- 
dation for the testimony, the heart of the evidence 18 the 
examiner's opinion as to whether or not the subject was truthful 
in answering certain questions In deelding if polygraph evidence 
1s properly admitted under MRE 702, the balancing test enumer. 
ated in Gipson must be applied. The first issue to be addressed ia 
t ha t  of reliability 

1 Milttory Rule of Eotdence 702: The Rel~obr l~ ty  of the Poly- 
graph.-In analyzing for reliability, the court first should 
examine the principles underlining the expert testimony Some 
scientific pnnclples are so well established that court8 routinely- 
and wthou t  explicit acknowledgement-take judicial notice of 
their validities, thereby permitting expert testimony based 
thereon 117 For example, a court often will take judicial notice of 
fingerprint and ballistic evidenee,"8 recognizing, for example. 
that  no two fingerprints are identical or that  no two bullets fired 
from different guns have identical markings. If the underlying 
premise 1s not yet certain. the proponent of the evidence must 
establish It by presenting proof of its validity The reliability of 
the polygraph device long has been the topic of judicial and 
scientific seholars."g In Umted States u Ridl~ng,'~O the court 

"'Dipson. 24  M J sf 251 (quotmg United Stales \, Dawning, 753 F 2 d  
1224, 1237 13d Clr 198irl 

C T YcCoawcr. McCanhircx 01 EYIDEFCE 505 12d ed 1972) 
Id 
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discussed various techniques used by examiners, stating that  
"nothing in  the different techniques casts doubt about the theory 
behind the polygraph."121 In the court's view, polygraph evidence 
was indeed helpful and, in analyzing the issue, the court noted 
that  casea barring polygraph evidence "were not persuasive 
insofar a8 they are predicated on the unreliability of the 
palygraph."l2z In MeMorris u. Zssrae1,'zs the  Seventh Circuit Court 
of Appeals noted in its opinion the high accuracy rates of 
polygraph results. This conclusion is backed by various studies. 

Many scientific studies show accuracy rates for polygraph 
testing well in excess of ninety percent.124 One such study had a 
polygraph examiner testing statements from underground cnmi- 
nal informants--a group not known for its veracity, and correctly 
identified 102 out of 106 statements as true or false.1z5 Perhaps 
the best indication that  polygraph test results are highly reliable 
18 the ability of one polygraph examiner to examine the charts of 
another and reach the same conclusmns Gordon J Barland of the 
University of Utah conducted an experimentlzs in  which he 
administered polygraph examinations to seventytwo subjects who 
were participants in a mock crime situation. The subjects who 
had committed the crime (a taking of ten dollars) were told they 
could keep the money if they successfully could avoid detection. 
Three separate charts were recorded on each of the subjects and 
the relevant responses were Bcored on a continuum ranging from 
negative three (deception1 to positive three (nondeceptmn). Only 
the charts were submitted to five polygraphers from the Army's 
Military Police School in  Fort Gordon, Gearsa The five 
examiners knew nothing about the individual subjects except for 
what appeared on the polygraph charts and the wording of the 
auestians. The resoonses of each subiect were scored bv each 

:zlZd a t  95 
:mid 

'"643 F 2 d  458 17th Cir 1981, ceif. denied. 415 US 967 l1982) The 

_.. .. . ._ 
1130. 1132 (1964). 

:2sBlum & Osterloj, The Polygraph Eramination as a iMpilns /or Detecting 
Tiuth a n d  Folaahmd m Stories Presented by Police Zn/ormonra, 59 J CRIM L.. 
Chirrna~oor h POLICE Scl 133, 136-37 (1968) 

"*Gordon J Barland. The Reliability of Polygraph Chart Evaluations 
larfiele presented s t  the American Polygraph A d n  Semmar. Cicaga ,  111 Aug 4 
19721 
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examiner for each physiological indicator; they then were 
compared against the scoring of the other emminers An analysis 
of the data, based upon the comparisons of the judgments of each 
polygraph examiner, revealed an average correlation of 86. Thia 
figure, known as the correlation coefficient, is a mathematical 
derivation used to ascertain the relationship between any two 
variables Plus or minus 1 0 0  constitutes perfect correlation and 
0.00 signifies no relatimahip a t  all. Out of 559 eases in which two 
examiners both reached some decision about the subject's 
truthfulness, the examiners had agreed 634 times, or an 
agreement rate of approximately 95 58.12' 

In another study,'28 polygraph charts from twentyfive 
e r immd investigations were selected for experimentation. The 
accuracy of the charta used had been venfied by fully eorrobo- 
rated confessions of the guilty subjects. Of the seventy-five 
examinations administered in those cases, thirtyfive were 
considered dramatically indicative of truth or deception to a fully 
qualified examiner The remaining forty, however, presented a 
serious challenge to even the best polygraphers To assess an 
examiner's expertme in this difficult e x e r c i ~ e  of chart interpreta- 
tion, the polygraph charts and a summary of the nature of the 
investigation were submitted to seven experienced examiners and 
three inexperienced examiners. The examiners were not a d v m d  
of the age or sex of the Subjects, nor did the examiners know 
where the relevant questions were located on the charts Results 
of the study showed that the t n o  of inexperienced polygraphers 
attained correct judgement an average of more than seventynine 
percent of the time. The seven examiners who had more than six 
months experience achieved an average of more than 90 percent 
correct judgments in the detection of truth and deception. Once 
again, these results were achieved without the examiner either 
having met the subject or knowing the exact questions that had 
been asked.129 

The increased accuracy of the polygraph technique has led to 
Its widespread use by investigative and law enforcement agencies 
a t  all levels of local; state; and federal government, to include the 
Federal Bureau of Investigation (FBI), Central Intelligence 
Agency (CIA), and the various investigative agenciea of the armed 
forces. The decismn as to whether or not to prosecute a particular 
case frequently IS made on the bas13 of the results of 
polygraph 

>%.Id 
"'Hariath & Rerd. supra note 26, at 267 
1Z81d 
"nSse Halbleib, s u p r a  note 8 at 242 
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I n  any gwen year, thousands of polygraphs are administered 
for everything from security checks to employment qualifications 
For example, in 1982, the Department of Defense reported 
conducting 18,301 polygraph examinations; the National Security 
Agency (NSAj conducted 6100, and other agencies of the federal 
government conducted 4296 polygraph exammatians.131 The use 
of the polygraph has become so pervasive m the private sector 
that  Congress drafted the Employee Polygraph Protection Act,lsZ 
which greatly limited situations in which citizens could be 
subjected to polygraphs by private employers One commentator 
on the Act noted "The fact that  the statute exempts the federal 
government, local governments, and employers t ha t  manufacture, 
distribute, OT dispense controlled substances tends to indicate 
tha t  privacy concerns, not accuracy worries motivated Con- 
gress."'33 Of COULIJB, public acceptance alone should not support a 
judicial determination of reliability; however, that  businesses, the 
military, government agencies, and others extensively use poly- 
graph examinations should provide Some indication that the 
pdygraphy is more than B mere pseudo-science.'34 

Some court8 show apparent disdain for polygraph evidence, 
yet routinely admit as expert testimony arguably less reliable 
Information In United States L.. Stifd,las the court admitted 
testimony an a revolutionary technique for the analysis of bomb 
fragments. Although the new technique was criticized by a 
number of experts as being unreliable, the court upheld the 
admission stating, "Cntimsm of the test methods were fully 
developed before the jury and were appropriate for the body's 
consideration. Such rebuttal went to the weight of testimony, not 
to i ts  admissibhty."137 Another example of notoriously unreliable 
evidence being admitted138 is found in the Supreme Court case of 
Barefoot U. E ~ t e i l e , ' ~ ~  in which the Court upheld the use of 
psychiatric testimony predicting future dangerousness. This 
testimony was based on hypothetical questions, w e  personal 
evaluations, of the accused and WBS used t o  support the 

'"IJ S Congreaa. Office of Technolog) Assessment. Selent>fic Vahdlty of 
Polygraph Testing A Renew and Evaluatron-A Technxal Memorandum 119831, 
reorinled ~n 12 PoLYoi_l~x 198. 201 '19831 

:SZEmployer Pobgraph Protection Act. Pub L S o  100.347, 102 Stat 846 

LSSHalbleib, supra note 8 at 242 
"'Id at 241 

(1988, (rodifled at 29 U S  C DB 2001-2009 (1988)) 

l"0Co"nor. supra at  "ate 44, at 108 
'"6433 F 2d 431 (6th Cir 19701, cerl denied. 401 U S  944 119711 
l"ld at 438 
"'OConnor, supra note 44, at 106 
"'483 U S  880 11983) 
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imposition of the death penalty In Estelle, the Court noted, "We 
are not persuaded that such testimony is almost entirely 
unreliable and tha t  the factfinder and the adversary System will 
not be competent to uncover, recognize, and take due account of 
its shortcomings ''140 

2. MiMary Rule of Eoidencr 702. Triol Members and the 
Polygraph.-The second tier of the MRE 702 balancing test 
addresses the often-raised concern that polygraph evidence will 
overwhelm, confuse, or mislead the jury. I n  other words, the 
evidence will not be helpful to the factfinders as required by MRE 
702. In relation to the "helpful" standard, the courts histoncally 
have been concerned that polygraph evidence would be given 
"undue rehance,' 'ldl thereby usurping the role of the factfinder 

The fear that the member's function will be usurped by the 
polygraph elicits three responses. First, if a polygraph examina- 
tion IS as accurate as the proponent has proved It t o  be, It mer& 
heavy reliance in a process whom primary purpose is the search 
for "truth." Secondly, Judicial opinion142 recognizes that the 
administration of justice will not collapae with the introduction of 
polygraph evidence and the system actually well may improve. 
Members wdl not become overawed by the polygraph because the 
examiners adequately can be cross-examined and subjected to 
judicial scrutiny. The third response 1s that  the concern over the 
"overwhelming Impact" of the polygraph LS exaggerated. This 
exaggerated concern for the jury's response best and most fully 
was garmaid by Judge P J Gardner. 

Too much of the law of evidence has it.? roots m an era 
when jurors were ignorant peasants and an elite group 
(the lawyers and judges) carefully hand fed them such 
information as they (the elite) felt the peasants could 
safely absorb. . .  I t  16 now the latter portion of the 
Twentieth Century, and while many, and perhaps most, 
lawyers and judges still consider themselves 8 8  elite 
carps, any subatantial experience on the tna l  court level 
should persuade all but the most barnacled encrusted 
traditionalist that  the average juror today enjoys a 
knowledge. an  awareness, a sophistication and in many 
cases an education comparable to or superior to that of 
law school graduates. It 1s high time that lawyers and 
Judges accept the fact that  the rest of Society 1s entitled 
to the respect and consideration of equals. . . Today It 
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takes a certain effrontery, a certain intellectual snab- 
bery, to say to a juror, 'You cannot hear thm evidence 
because you are not capable of effectively evaluating it." 
Because of a lack of appreciation of the stability and 
Integrity of the jury system, too much emphasia is still 
being put on the danger of prejudicing the jury by the 
admission of allegedly improper evidence. Basically, 
everything helpful to the truthfulness process should be 
admissible as relevant evidence.143 

87 

This statement by Judge Gardner has w e n  more meaning in the 
militaly justice system, in which a typical panel of members 
consists of mld.to-senmr officers, all of whom are well trained and 
hold positions of leadership and responsrbility.14' The argument 
that  polygraph evidence may mislead the factfinder has even less 
merit in military trials that  are argued with no members, but 
instead with the military judge as the trier of fact. Civilian Juries 
also have given indications that  they too as a group are not 
unduly influenced by the admission of polygraph evidence 146 

3. Military Rule Of Eudenea 702. Applmtion of the Poly 
graph.-The third part of the helpfulness balancing test, a6 
explained in the Gppson case, LS a connection between the scientific 
research or test result to be presented and a particular disputed 
factual issue in the case 146 This part of the helpfulness balancing 
test is really a relevancy standard. In other words, as applied to 
polygraph endenee, what tendency does the polygraph examiner's 
testimony have in making the existence of a disputed fact of 
consequence mom 07 less probable. To use this test, the trial court 
must identify the disputed fact of consequence to which the 
polygraph relates.14? In the Gtppson case, Judge Cox noted that  
polygraph emdence 18 limited to "[wlhether the examinee was being 
truthful OT deceptive at  the time of the polygraph exam It LS then 
for the factfinder to decide whether to draw an inference regarding 

-'sP~aple I Johnson, 109 Cal Rptr 118. 132.34 132 Cal Ct  App 3d 1973) 

"'UCMJ art 251 1988) The degree of eompefence of a mditary panel id  
which direct8 the convening authority Lo detail 

members who are qualified far members duty according 10 age, education. 
training, expenence. length of semce,  and judicial tanperammt 

"'F Barnett Hoii Dare o Jui i  View Polygraph Reaullr', 2 J A\r 
P O L I o r r i m  AsS'Y, "0 4, at 275.77 (1977) One study analyied B group a f i u m r ~  ~n 
a larceny case I D  which the tnal court allowed the r e d t i  of a polygraph into 
evidence. and an aeqmltal resulted Inremawed after the deliberatian process, tho 
J Y ~ O T ~  erplamed that they had e v e n  no additional weight to the polygraph results 
and had ast the polygraph emdenee amde. deciding the case without 11 

(Gardner. P J , dissenting). 

" b C p ~ ~ n r  24 M J  a t  251 
l''OCannor. supra note 44, sf 107 
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the truthfulness of the eaammee's tnal  testimony" 148 Tryng to 
merge thi8 concept of limited use with the balancing requirement 
that  the factual issue be disputed creates an interesting question 
In other words, "How does the credibility a t  the time of the 
polygraph exam become a disputed factual 1ssue?"l49 

The G~pson  court further defined polygraph ewdence noting, 
'%de polygraph evidence relates to the credibility of a certain 
statement, It does not relate to the declarant's charaeter"160 
Clearly the prerequisite for the admission of polygraph emdence 1s 
the accused taking the stand,'hl but what the Gcpson court does 
not clanfy IS what event makes the examinee's credibility at the 
time of the polygraph exam a disputed fact. The court's opinion 
suggests that  the examinee's in court-testimony LS enough to create 
a disputed msue requirement The same result 1s achieved by 
canmdering the examinee's credibility a t  the time of the polygraph 
exam to be disputed automatically once he or she testifies 

4 Conc lusw-Rule  102,  as interpreted by the Court of 
Military Appeals,'sZ 18 an expansive rule of evidence that allows 
the admisaion of evidence If it can be helpful to the trier of fact 
The balancing test used by the ensures that  the admitted 
evidence is reliable, understandable. and relevant A military jury 
IS a sophisticated group of individuals that  is more able to 
understand and properly use polygraph evidence a8 it applies to a 
case than a typical civilian jury The relevance of the teatifying 
accused's credibility and the possible affect polygraph evidence 
intentionally may impute are obvious. The Court of Military 
Appeals addressed the issue of reliability as follows 

The most troublesome aspect of the question of reli- 
ability 1s the w d e  range of uses which are apparently 
being made of the polygraph in pnvate business, indus- 
try, and the federal government If the tests are not reh- 
able, why are they being used so heavily? Are they 
merely Some type of "hocus-pocus" used to create an at- 
mosphere which induces the guilty to confew or do they 
really provide scientific evidence from which an examiner 
may ferret out the truth7 The greater weight of authority 
indicates that It can be a helpful scientific tool lE4 

"~Gipsan. 24 M J at 263 
"# Id  
"Old m t  262 
>$:Id sf 253. see d m  United States Y Abeyta, 25 M J 97, 98 rC Y A 19871 
I5'See C ~ p s o n .  24 M J st  261 
" i l d  
Is'Id m t  249 
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Polygraph evidence easily passes muster under the liberal 
auspices of MRE 702-much more so than Some evidence that ia 
admitted routinely.1ss Accordingly, the rule of exclusion encom- 
passed in MRE 707 1s a blatant example of statutory ineom- 
patibility and meffieiency. In other words, MRE 102 and MRE 
707 are opposed diametrically in their treatments of polygraph 
evidence, which may lead to some confusion among practicing 
attorneys and military judges 

A recent change to Federal Rules of Evidence 702156 has been 
proposed, which could mark a halt to the expansive admissibility 
trend currently enjoyed by MRE 702 The proposed changes, which 
may become appheable's' to the military,'s8 are as follows. 

U Testmony pravidrng scientific, t e c h c a l ,  or other 
specialized hewkdge mformotmn, ~n the form of an 
op~nion or otherwise, may be permitted only if f I )  the 
mformatmn 18 reasonably reliable and mll substontrolly 
assist the trier of fact to understand the emdence or to de- 
termine a fact in issue,-nd 12) the e witness IS quahfied 
as an expert by knowledge, skill, expenence, training, or 
education to prooide such testimony.- - ... 169 

The proposed rule would make using expert testimony more 
difficult. It accomplishes this by raising the standards for 
admission and increasing the judicial control in this area.16Q Its 
effect and adoption in the military are unsettled because these 
changes, in both character and motivation, were made because of 
the frivolous use of expert testimony in cwd tnals.161 

B. Rules of Releuance: Mhtary  Rules of Ewdence 401 thru 403 
I MilLtary Rules of Evidence 401 and 402.-Rule 401 de- 

fines relevant evidence as "evidence having any tendency to make 
:"See m p r a  notes 137-43 and accampanymg text 
"'See C O W M ~ E E  ow Rum8 OF P ~ C T I C E  LVD P n a c m i - ~ ~  OP THE Junicrn~ 

COXFEREXCE Y r  THE UrrrEo STATES. PIIELIMINAaY DFAFT OF PROPOSED 
AMEh-DhlE)IIS To laE Fno~hu. RULES 0% Cwn PROCEDURE AW THE FEOEML 
R ~ E G  OF EVIDEXCE IAug 19911 [heremaffer Pnopos~o AMENDMERTSI 

".Omiffed changer refer to the unl rule contained ~n Federal Rules a i  
Evidence 702 which LS mapphrable to the mrlitsry 

"'MCM, s w m  note 3 MIL R E-n 1102, works to ineorp~~efe  any 
amendment to  the Federal Rules of Evrdenee autamatleally mts the MRE, ablenf 
contrary action by the Premdent Thls ~ncorpmat~on IS automatle 180 days after 
the effective data of a" amendment 

L V " o ~ o s ~ o  h c ~ o r ~ s r s .  mpra  note 156. at 83 Underlrned material IS 
ne* and hned-through matenal 15 to be omitted from the currsnt rule 

"'Jack B Welnitem, Rule 702 of the F A E  u Sound, It Should .Vd be 
Amended. 137 F R D  631, 638 (19911 

"-See id 



90 MILITARY LAW REVIEW [Val. 140 

the  existence of any fact that  is of consequence to the determma- 
tmn of the action more probable or less probable than it would be 
without the evidence."'8z This 1s clearly a de minimis standard 
and MRE 401 should be considered more a definitive rule than 
one of exclusion Oftentimes this rule is called the rule of "logical 
relevancd'163 Polygraph evidence easily qualifies as evidence 
probative on the m u e  of the credibility of the testifying accused, 
which LS always determinative on the ultimate issue 

Rule 402 provides, "All relevant evidence is admissible, 
except as otherwise provided by the Constitution of the United 
States, by Act of Congress, by the rules, or by other rules 
proscribed by the Supreme Court pursuant to statutory authority 
Evidence which 1s not relevant 1s not admmsible."'6' Taken 
together, MREs 401 and 402 form the first of many legal hurdles 
polygraph evidence would have to overcome to be admitted To 
comply with these two rules, polygraph evidence must make the 
existence of a fact more or less probable This is a relatively easy 
dtandard to meet because polygraph evidence need only detect 
deception at  a rate better than fifty percent 166 Because most of 
the studies for the polygraph device show accuracy rates well in 
excess of this standard, polygraph ewdence Seems t o  qualify as 
relevant evidence under MRE 401 and MRE 402.166 

2. Military Rule of Evrdence 403 -Once relevancy is estab- 
Iiahed, a proponent of evidence must take into consideration the 
balancing test contained in  MRE 403.1s7 Rule 403 directs the 
military judge to exclude even relevant ewdence, "[ilf its 
probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the iasues, or misleading the 
members, or by consideration of undue delay, waste of time, or 
needless presentation of cumulative evidence "168 The application 
of MREs 401 thru 403 sometimes has been referred to as a 
determination of the "legal relevance" of the offered evidenee.'6* 
Of the three relevancy rules, MRE 403 1s arguably the most 
important because It embodies an active rule of exclusion and 
largely credits judicial discretion Ln balancing the admission of 
evidence l 7 0  

'b'MCM, aupra note 3.  MIL R Evro 401 
:"McCon~icx,  supra note 115, at 542-43 
" < M C I ,  m p r o  note 3,  MIL R Evro 402 
'"Sei Halbleib, supra note 8, at 231 
"'See Horvalh & R a d  nupm note 2 5 ,  at  237 
'"MCI, supra note 3,  MIL R Emo 403 
"'Id 
l"McCorrnick, s u p r a  note 115, at 548 
>.'Osee o c o n n o r  Bupro note 44,  at 110 
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An analytical review of the drafter's justification for MRE 
I01  reveals an overt rejection of a military judge's ability to use 
MRE 403 accurately. The reasons delineated In the drafters's 
analysis justifylng the promulgation of MRE 701 actually are 
moot because of the total overlap with the exclusionary power of 
MRE 403. The prejudicial impact of creating MRE 107 is seen not 
only in the apparent statutory redundancy, but also in the 
preclusion of a fact-specific analysis called for under MRE 403.171 
By precluding any judicial analysis or, more precisely, by doing 
an analysis without referral to particular facts, MRE 107 directly 
contradicts the judicial philosophy inherent in MREs 401 thru 
403. This philosophy stands for the proposhan that a proponent 
of potentially relevant evidence has the right to have his or her 
evidence undergo a fact-specific, case-specific. review by the 
military judge. Consequently, the m u e  1s whether polygraph 
evidence would pass judicial review under MRE 403 m a fact- 
specific, case-specific setting 

fa) MiELtorj Rule of Eoidence 403. Confusron of the 
Zssves.-Confusion of the m u e i  historically has been one of the 
main concern8 m admitting polygraph evidence.172 It LS one of the 
r e a ~ o n ~  cited by the drafters in their justification for the bright- 
line rule of exclusion m MRE 707.  The argument advanced by the 
drafters is that  the trier of fact will lose its focus on the guilt or 
innocence of the accused and concentrate on the validity and 
weight to be afforded the polygraph evidence.173 Supposedly, the 
polygraph becomes the focus of the t n a l  a8 psycholopst, 
polygraph examiners, and physicians will come forth to praise or 
condemn, leaving behind the L S S U ~  of guilt or innocence The 
fallacy in the drafters' objections lie m distinguishing polygraph 
evidence from other types of testimony developed from experts 
Ignoring the inequity of singling out polygraph evidence, the 
drafters failed to recognize that the adversarial process 18 not the 
best approach in resolving intellectual dmputes in the scientific 
arena.''' As to the resolution of scientific disputes m the court- 
room, Judge Learned Hand wrote the followmg 

"In Onired States I YcKmme, 29 M J 826 IA C M R 1989) a f fd ,  32 M J 
141  (C hl A 19911, the accused was charged with frstermzaaon and subjected 
himnelf to an ex parte polygraph that resulted m B findmg of no dseeptmn The 
trial judge excluded the evidence afcer spplymg the balanrlng test envmerated xn 
MRE 403 Specifically the tnal judge wa8 concerned w f h  the lack a i  rehabd~fy m 
B ex parte exam He further declined la  farce the trml counsel to  ~upulate t o  a 
second exam fearing the likelibaod of mmleadmg the membera wxth mvltlple 
exams T h e  Army Covrt of Review fovnd no abvss of dlscrebon and amrmed the 
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The result is that the ordinary means successful to 
a>d the jury in getting a t  the facts, a d  instead of that, 
in confusing them . The trouble with all this 1s that  i t  
1s setting the jury to decide, where doctors disagree. 
The whole object of the expert 1s to tell the jury, not 
facts, 8s we have ~ e e n ,  but general truths derived from 
his specialized experience But how can the jury judge 
between two statements each founded upon an ex- 
perience confessedly foreign in kind to their own? It 1s 

just because they are incompetent for such a taak that 
the expert 1s necessary a t  all.17s 

If canfuusmn of the issues 1s inherent in the particular field. 
it will be excluded by B case-specific, fact-specific analysis. Expert 
testimony, by it8 very nature, tends to invite confusion of the 
issues. To inject selective, wholesale exclusion in this area invites 
mequities that  may hinder a resolution of helpful LSSUES 

/bJ M h t a r y  Rule of Evidence 403. Muleading the Mem- 
bers.-hother aspect of polygraph evidence that has been used to 
justify MRE 707 is the danger of misleading the members. The 
expressed concern of the drafters LS that  the members will be 
overwhelmed and will tend to put undue weight on the polygraph 
evidence This danger 1s not particular t o  the polygraph. The 
danger that the members will be overwhelmed by any type of 
expert testimony is ever present in our adversanal system. 
Because probative value 18 based an the degree to which the 
evidence establishes a faact,176 the reliability of the evidence 
largely ascer t sm Its probative value.177 The reliability of any 
expert testimony IS established by l ayng  the proper foundation in 
areas such as experience, technique, education, and accomplish- 
ments Once the foundation 1s laid, the court ia able to ascertain 
the level of reliability and thereby establish the resulting 
probative value. If the expert's credentials are accepted, reliability 
may be Inferred, and the trier of fact will put great weight in the 
evidence Arguably, the term "undue weigh? has no place in the 
adversarial system in relation to proposed expert testimony The 
goal of the advocate 1s to persuade the trier of fact to believe I". 
accept, and trust his or her position The proponent of evidence 
wants to maximize the level of "undue weight" as It relates to the 
offered ewdence Judicial mstructmns, cross-examination, pretrial 
motions in Iimme, and the discovery process are part of the 

l'lid (c>ting Hand. Hmforiial end Procticol Considerations R e m r d i n g  
Ezpiri Testimony, 15 HAW L REV 40, 63.54 119021r 

l.'MCM. svpio note 3 M i r  R Euo 401 
x--ser o c o n n o r  8"p'" note 44 at 111 
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checks and balances tha t  maintain a sense of "legal eqmhbnum." 
No scientific or pseudo-scientific data stands for the proposition 
tha t  polygraph evidence has the ability adversely to control the 
deliberation process more than other routinely admitted types of 
expert testimony To create a bright-line rule of exelusmn t ha t  
precludes the preaenting of foundational matters-thus negating 
any chance to establish reliability for polygraph evidence-is 
disproportionate to the goal allegedly served Therefore, justifying 
the creation of MRE 107 because af an  apparent lack of proven 
reliability surrounding the polygraph device 1s an example of 
flawed l o p  

icl Milttory Rule of Ebidence 403. Cansideratrons of 
Undue Delay.-As highlighted in MRE 403, the concern LS 
whether polygraph endence would lead to, "consideration of 
undue delay, waste of time, or needless presentation of eumula- 
twe emdence."'79 Litigating the polygraph issue can be time 
consuming Like any other type of expert testimony, how much 
time is used will relate directly to the quality of the counsel, the 
availability of experts, and the facts specific to that case. If time 
considerations were of such paramount importance, the military 
courts might never see a urinalysis case overseas agam. The 
potential for lengthy motion practice is certainly present m 
affording both sides a full opportunity to develop the law in this 
area. To achieve a just  resolution in many casea, delays may be 
both justified and mandated. But how much time is too much? 
The answer to this question i8 found in bath case law and already 
established rules of evidence. 

An interesting rule of evidence, rarely cited, LS MRE 102 180 
The lack of citations indicates that  this is a rule of reason, rather 
t han  exclusion. Rule 102 defines the philosophy and goals 
inherent in the rules of evidence and states the fallowing "these 
rules shall be construed to secure fairness in administration. 
elimination of unjustifiable expense and delay, and promotion of 
growth and development of the law of evidence to the end that the 
truth may be ascertained and proceedings justly determined."'81 

This rule is often is used by the courts as a reminder that 
the law must remain flexible and that blind, r i n d  adherence to 
inelastic concepts may preclude the truth from being discovered 
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and proceedings from becoming determined justly.182 In United 
States V .  Jones,183 the Army Court summed up its position on 
MRE 102 by stating, "While MRE 102 does not constitute a 
license to substitute judxml predilection for the specific dictates 
of the President, It does clearly establish a desire for flexibility 
and new approaches in the interpretations of the rules ''184 The 
common theme ramed m the Y B ~ O U S  courts' interpretation of 
MRE 102 are developing the law and ascertaining the truth Time 
consumed in a professional msnnei in pursuit of these goals 
should not be labeled as unjustifiable delay. The philosophy 
inherent in the MREs BS a whole supports the acceptance of 
inherent delays in deciding polygraph ISGUIS as a reasonable 
means to a justified end 

Excluding relevant evidence or the possibility of admission 
because of a potential waste of time easily can become a judicml 
abuse of discretion. Nevertheless, this seems to be the direct 
result of the implementation of MRE I01 By 11s very existence, 
MRE 701 seems to accomplish that which arguably would be 
defined as an abuse of discretion if done by a military judge In 
United States D Allen,1BS the Naw-Marine Corps Court of 
Military Review warned that "an unreasomng and arbitrary 
insistence upon expeditiousness in the face of a justifiable request 
for delay may result in a violation of an accused right to the 
assistance of counsd"'86 A review of the ease law'u' indicates 
that  when B delay LS requested, ''a military judge should exercise 
caution before denying a continuance If in doing so, one of the 
parties may be denied essential ewdenee."'s8 The Fifth Circuit 

- i ' S ~ ~  Cnited States s Hines, 18 M J 722 ( A T  C M R 1984 The Xmrs 
court referred ta MRE 102 ~n analyring rhether evidence had equivalent 
e~rcvrncianl~al guarantees of Lrustwarthineas under MRE 8 0 4 1 h m  QLI d m  
Lhmtod States \, Smith. 30 M J 1022 IAF C M R 19901 In Smith. the Air Force 
Court of Military Review used MRE 102 in ~ t b  svsluatmn of evidence which KBJ 
pmentmlly Inadmmlh le  under the manta1 ~ o m m u n ~ ~ a f m  pr~vilege, rh lch  i d  
cantamed m MRE 504 The court concluded that  evidence adduced at I ns1  
concerning a mnsp~rac) t o  defraud the tnal court properly was admltted and not 
oratected under MRE 604 

19 M J 961 (A C M R 1985' 
" - I d  81 967 ". ... " 
"*Id a i  6 - .  . 

Morris Y Slappy, 461 

1h.6q, ~1 572!YMC.MR 1990) 
7 0  Innng  U n m d  States Y Thomas, 22 MJ 6 7 ,  69 tpuotmg 

u s  1. 11-12, 119821,) 
l - S ~ e  United State. I Dmks, 1 I1 J 254 rC M A  19761. United States , 

Perry 14 M J 866 IA C M R 19821. net dmLed 16 M J 135 rC M A 19631, United 
Stater Y KPVS 29 M J  920 (AChf  R 1989) 

-mmAAiIen, 31 M J at 620 (c~nng  Umred Stales Y Brouers, 20 M J 356 
8C MA 1985)' In Brouws. the Court of Military Appeals rcaffhmd that a 
military judge ahould exercise eaufm before denying a cmtinuance if the r m d t  
xould be to  d e p n i e  B party of en esientisl w t n e ~ s  
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Court of Appeals189 recognized the need to preserve an accused's 
rights, even in the face of potentially lengthy delays. The court 
stated the following: 

A scheduled trial date never becomes such a n  
averarching end that  it results in the erosion of the 
defendant's right to a fair trial. If forcing a defendant to 
an early trial date substantially impairs his ability to 
effectively present evidence to rebut the prosecution's 
case or to establish defenses, then pursuit of the goal of 
expeditiousness is far more detrimental to our common 
purpose in  the criminal justice system than the delay of 
a few days or weeks that  may be sought.l*O 

Because the heart of the accused's ease is often the crebbility of 
the defendant, polygraph evldence very easily can be eharac- 
terized a8 essential evidence. Accordingly, to the extent that  MRE 
707 LS born out of fear that  too  much time may be expended 
resolving essential issues, that rule is inherently defective. 

3. Conclusion.-Prior to the creation of MRE 701, an 
opponent of the polygraph could feel very confident of ultimately 
prevailing in  the exclusion of polygraph evidence. Judicial 
application of the rules of relevancy usually resulted in the 
exclusion of polygraph evidence.18' The rules in place prior to the 
creation of MRE 707 effectively precluded the confusion and 
prejudicial effects mast feared by the detractors of the polygraph. 
This was done by a fact-specific, case-by-case analysm that 
reviewed the reliability and professional characteristics inherent 
in  the evidence offered. If the evldence offered failed to meet 
either the relevance definition under MRE 401 or the balancing 
test under MRE 403, it was excluded. 

The flaw in  MRE 107 is its assumption that  polygraph 
evidence always will fall short in  a MRE 403 balancing teat. 
Studies have shown consistently that  polygraph evidence does not 
overwhelm or confuse the members to a n  extent that  justifies a 
rule of exclusion. The philosophy inherent i n  the evidentiary rules 
and the supporting cam law, point to a judicial emphasia on 
developing the law while ascertaining the t ruth.  The speedy 
disposition of eases is of secondary importance and, If unduly 
emphasized, may hinder an individual's rights. Rule 403 long has 
been employed to provlde an opportunity far the proponent of 
evldence t o  establish legal relevancy, while giving the court an 

"'Unrted States Y Uptain, 531 F.2d 1281 (5th Clr. 19761 
'"Id. at 1291 
'"See mpra not88 53-61 and aecampanymg teal 
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enforcement mechanism to exclude evidence not properly admit- 
ted By not permitting a proponent of polygraph evidence an 
opportunity to lay the foundation for legal relevance, MRE 707 
evades the checks and balances found in MRE 403 Rule 707 adds 
nothing to the MREs because i t  is simply an exclusionary rule 
containing a ban that already had existed 

C Impeachment, Corroboratmn, end Military Rule of Ewdence 608 

Viewed in its totality. MRE 707 stands for the proposhon 
that polygraph evidence IS mappropnate for admiasion in a 
military court of law. To rebut this proposition, the legal 
characterization and use of polygraph evidence should be 
discussed The Court of Military Appeals in the G ~ p s a n  decision 
refused to equate polygraph evidence with character evidence 
The court went on to elaborate in some detail as to how with thia 
characterization, polygraph evidence related to MRE 608 

We reject the government's alternate Conten- 
tion that Mi1 R Evid 6 0 8 b X 2 )  and (b) bar the use of 
polygraph evidence Mil R E n d  608(a)(2) allow8 a d m m  
smn of "evidence of truthful character only after the 
character for truthfulness has been attacked '' As the 
government points out, appellant's character was not 
attacked. However, since the rule addresses character 
evidence, and polygraph evidence 1s not character 
evidence, the rule 1s inapposite A like result disposes of 
the governments Mil R E n d  608(b) argument That 
rule generally prohibits use of "extnmic evidence," 
"other than conviction of crime," to prove "specific 
instances of conduct of a witness. for the purpose of 
attacking or supporting the credibility of the witness I' 

Evidence of s m h  conduct (usually misconduct) 1s 

adduced for the inference that might be drawn about 
the witness' character for credibility Again, since 
polygraph results do not reveal character, they are not 
barred by this rule.1g2 

With this posttion, taken by the Court of Military Appeals, issues 
such a8 whether the polygraph exam could be considered a 
specific instance of conduct under MRE 608(b). or whether a day- 
long exam qualifies an expert to render an opinion on character 
far truthfulness. are mooted. 

The polygraph examiner can testify only as to his or her 
opimon on whether the examinee was being truthful or deceptive 

-P'Gipron 24 .MJ ar 262-63 
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at the time of the polygraph; and only from this testimony can the 
factfinder draw m y  inference of eredibility.les Obviously, the 
Court of Military Appeals mandates, as a prerequmite to the 
admission of polygraph evidence, that  the examinee testify a t  
tnal .  Without the testimony of the examinee, the polygraph 
evidence would have no relevant basis for admission's4 In 
writing for the court in Gipson, Judge Cox recognized the effect of 
polygraph evidence would be an inference of credibility (or lack 
thereo0, but also conceded, "theoretically, it  is conceivable that  an 
expert's opinion about the truthfulness of B statement made 
dunng a polygraph exam could even support a direct inference 88 

to guilt or innoeence."'s6 Herein lies the true danger of polygraph 
evidenee.'g6 The mode of the expert's testimony will affect the 
prejudicial impact an the trier of fact directly If the expert is 
allowed to testify an the "relevant control questions'' he or she 
asked and the examinee's responses, the specific structure of the 
questions well may support a direct inference as to the guilt or 
innocence of the accused. Consider an example in which the 
examinee 1s an accused, facing various charges of child abuse, and 
the examiner testifies a t  tnal  as follows: 

Defense louyer's question. "What questmn did you 
utilize during the examinatmn7" 

Polygraph examiner: "I asked the fallowing, 'Did you 
ever put your peni8 in  A's vagina?"' 

Defense lawyer's question "What was the accused's 
response?" 

Polygraph exammer: "The examinee answered, 'no'." 

Defense lawyer's questron' "Do you have an opinion as to 
the diagnosis of that  response?" 

Polygraph emminei .  "In my opinion, the accused was 
nondeeeptive in his response '' 

Even assuming the testimony 1s not being offered for the t ruth of 
the matter asserted, but 8s a basis for the polygrapher's expert 
opinion as to the outcome of the exami1s7 the testimony 
nevertheless comes close to answering the ultimate issue of the 

Isrid 
"'Id a t  253 
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case The court in Gipson cited this danger as another reason to 
insist on the exammee's testimony as a prerequisite to the 
admiasion of polygraph evidence Without in-court testimony, 
"[tlhe conclusions of the expert concerning the credibility of the 
declarant would be the only evidence presented to the fact-finder. 
In this circumstance. we really would be concerned about 
usurpation of the factfinder's role ''198 

Judge Cox 1s overly optimistic as to the protective effect of 
insisting on the In-court testimony of the examinee prior to the 
admittance of polygraph evidence Even In that scenario, the 
danger of the factfinder's role being usurped E present. When a 
correctly instructed military panel receives a balanced presenta. 
tion of the facts-though it  may not surrender its factfinding 
role-the potential for subliminal effect is present The most 
persuasive justification for MRE 707 is that  the members simply 
will use polygraph evidence as substantive evidence on the 
ultimate issue To svoid this hypothetieel harm, the drafters have 
opted for the extreme of a bright-line rule of exclusion--a remedy 
that vastly surpasses the harm it was intended to cure. Polygraph 
evidence IS simply a tool used to draw an inference on the 
credibility of a testifying witness. Any greater use of such 
evidence will justify the fears surrounding the u ~ e  of the 
polygraph. The question therefore becomes, "How does the court 
ensure a proper use of polygraph evidence without instituting a 
complete bar to admittanee7" 

The means to ensure the proper me of polygraph evidence 1s 

to circumscribe the extent of the testimony presented.180 The 
proponent of the polygraph should be limited in the foundational 
information presented by the expert to the factfinder. Instead of a 
fact-specific rendition of the relevant control questions, the t n a l  
court should allou, only generalized information. specific enough 
to avoid confusion. For example: 

Defense lawyer's question: "What questions did you 
utilize during the exammation?" 

Polygraph examiner: ''Questions were put to B that 
related to possible act8 of misconduct." 

Defense lawyer's questron. "What were the B ' s  
responses?" 

"'Gapson, 26 M J 
" ~ S r r  Umted Slates v Mdler. 874 F 2 d  1265 19th Clr 19891 The court 

reversed the C O ~ V I E ~ ~ O ~  af the aeeuned because rhe trial judge allowed I" the 
specific questlona asked and the answer8 eheited. during a polygraph 
examination The murt ressaned that the spec~ficity of the information unduly 
preiudieed the accvred 

st 263 
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Polygraph exammer: "In my opinion the examinee's 
answers reflected a denial of any mmonduct." 

Defense lawyer's questron' "Do you have an opinion as to 
the diagnosis of the reaponsea?" 

Polygraph exammel-: "In my opinion, the accused was 
non-deceptive in his responsea." 

The above responses are vague, but the danger that  the 
factfinder will go beyond the arguably permissive inference of 
credibility is minimized 200 Polygraph testing also could go to the 
trier of fact in the form of a stlpulation,201 giving even greater 
control to the military judge. Limiting the proponent to only 
generalized information still would allow the opponent to attack 
the weight of the evidence by asking specific questions on cross- 
examination. This may be a questionable tactic because it would 
permit on cross-exammation, or arguably re-direct, the admission 
of the information one sought to exclude by using vague 
questions. 

The danger of polygraph evidence being misused LS much 
greate7 when the examinee 1s the  accused than when the 
examinee 18 a mere witness. The issue of guilt or innocence 
always 1s lurkrng beyond the inference of credibility a8 to the 
accused. If the examinee 1s merely a witness, any adverse or 
positive evldence resulting from a polygraph go more readily to 
the weight of the evidence than to the ultimate issue.202 An 
alternative to MRE 707 would be a partial rule of exclusion, by 
which only polygraph examinations administered to the accused 
would be admissible.203 Though the impeachment or corroboration 
of witnesses 18 often an important aspect of a trial, a steady flow 
of multiple examinations could reault in  an unreasonable delay in 
the  trial. A vast amount of confusing, collateral, and cumulative 
material well could justify a rule prohibiting the polygraph 
examinations of all but the accused and possibly the victim. 

Through the guidance set forth in Gtppson,20' the iSsueB and 
rules surrounding character evidence are inapplicable when 
discussing polygraph evidence. Because MRE 608 does not apply 
to polygraph evldence, it cannot be used as a basis to preclude 
it.2os The use of the polygraph LS limited to the areas of 

Z"Lr rd at 1262 
*"See infro Part V D  
lolSrr Wiftman. supm note 50. at 13. 
*"See Halbleib, supra note 8, st 264 
'"Gipson, 24 Mil  at 252.  
'O'ld 
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impeachment and corroboration through an inference concerning 
credibility. This evidence can be highly effective If regulated 
through a carefully controlled direct examination, or by means of 
stipulation A knowledgeable understanding of the character of 
polygraph evidence and it8 properly controlled use highlight the 
lack of a need for a bright-line rule of exclusion 

D. Rule For Courts.Martto1 811 Stipulations 

Unlike the military, a number of jurisdictions apply per se 
rules of exclusions to polygraph evidence but allow an exception 
when the parties stipulate This exception facilitates a 
workable and reasonable approach t o  the polygraph dilemma The 
stipulation approach "[alllows the t n a l  court discretion to admit 
the evidence If the parties stipulate to  the admissibility, scope, 
and use  of the results pnor to the administration of the 
examination 1'201 In United States L Ptceinonna, the court 
detailed the following criteria for the use of stipulated polygraph 
evidence. 

Polygraph expert testimony will be admissible in 
this circuit when both parties stipulate in advance as to 
the circumstances of the test and as to the scope of Its 
admissibility. The stipulation as to circumstances muat 
indicate that the parties agree on material matters such 
B S  the manner ~n which the test 1s conducted, the 
nature of the questions asked, and the identity of the 
examiner admimatering the test The stipulation B S  to 
scope of admissibdity must indicate the purpose or 
purposes for which the evidence will be introduced 
When the parties agree t o  both of these conditions in 
advance of the polygraph test, evidence of the test 
 result^ 18 admissible 208 

A number of advantages are gamed through the stipulation 
process These advantages, ~n turn,  display the Inequities of a 
bright.hne exclusion of all polygraph evidence By having a 
procedural guide for stipulated polygraph results, a court can 
anticipate and overcome the various problems associated with 
polygraph evidence One of the main advantages gamed by listing 
the various factors to be agreed upon 1s avoiding any "so-called 
battle of experts.203 This is accomplished by agreeing on the - 

zobSes e g  MrMorna I Iwael, 643 F Id 458. 459-60 17th Cir 1981 cerf 
denied, 465 LT S 967 11982, United States Y Olirer 625 F 2d 731 736-37 ,8 th  Cir 
19751, eeir denied, 424 U S 973 '1976, 

~U~Hslblexb, supra note 8 at 251 
'o'United Stares I Plccinanna. 685 FZd 1529, 1536 '11th Cir 1919, 
*"'See Brennan supra nore 13 st 155 
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testing procedure, the nature of the questions, and the identity of 
the examiner. This particular process-by getting the parties to 
agree among themselves and resolve routine abjections-can 
alleviate most of the traditional fears associated with polygraph 
evidence, such as confusion of the issues and the waste of time 

Another case describing the stipulation process LS United 
States U. Olri.er,210 in  which the accused was charged and found 
guilty of interstate transportation of a woman for sexual 
gratification The defenses's contention at  trial was that  the 
transportation and sex acts were cansensual.211 At a pretrial 
hearing, the defendant advised the trial court that, a t  his awn 
expense, he had taken a polygraph examination that  had resulted 
in  a finding of no deception to the relevant questions. The 
defendant then offered to submit to yet another polygraph, 
stipulating t o  Its admissibility even If the results were unfavar- 
able.212 The Government subsequently agreed to stipulate and the 
tna l  court went through a lengthy voir dire of the accused,z'3 
ensuring a knowledgeable waiver of any future objection 
Subsequently, the accused failed the polygraph exam and it was 
used against him at  tnal .  The defendant then moved to admit the 
resulta of the previously unstipulated polygraph, but the court 
refwed to admit it The Eighth Circuit Court of Appeals held that  
the accused had made a knowing waiver of his rights against self- 
incnminatmn and that  the trial court had ruled correctly in  
admitting the stipulated exam, while excluding the unstipulated 
exam zll 

Although the presence of contradictory polygraph results in 
the Same case might seem to denigrate the reliability of the 
polygraph, the case's importance lies in  the validation of the use 
of stipulations. By requiring both sides to stipulate to the 
admissibdity of the exam, the  incentive to find objective, qualified 
professionals is created. Neither side will agree to an expert who 
demonstrates partiality to either party, therefore, the process 
encourages a high degree of quality The logical result of such B 

proceds should be a polygraph exam with a higher degree of 
t r~stworthiness .2~5 

This is exactly what occurred in the  Oliver case The trial 
caurt'a exclusion of the first exam was not 80 much based on the 
fact that  it was ex parte, as it was on the apparently haphazard 

>IO525 F 2 d  731 18th Cir 18751. e w t  denied. 429 0 S 873 (1976) 
%>'Id at 733 
"'Id at 734 
21iSee Id st 735 n 5 1preientw.g transcript of the highly detailed vmr dire) 
I"Id at 736-38 
2"Srr Halbleib, supra note 3, at 252 
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procedures used The first examiner had questionable qualifica- 
tions, was not informed fully of the specifics of the case, and used 
nonspecific relevant control questions. Presumably, these hmita- 
t iom would have precluded the Government from stipulating to 
the first exam The stipulated exam was run by a highly qualified 
expert who was informed fully about the nuance8 of the case, and 
who used generally accepted procedures in adminmtenng the 
exam. The accused attacked this second exam only after an 
adverse reault was achieved The accused's motion to exclude the 
second exam was based on possible bias of the examiner and a 
violation of Fifth Amendment rights-not the inherent unre- 
liability of the process 216 

The stipulation method of admitting polygraph evidence 1% 

an effective tool of the t n a l  bench that highlights how 
unnecessary a per ~e rule of exelusmn is By agreeing in advance 
to the admissibility of the results, the stipulation process ensures 
both sides will use objective and qualified examiners who will 
provide trustworthy evidence An agreement on exam procedures 
avoids any evidentiary battle hetween conflicting experts This 
would save time and avoid confusion, which often results from 
contrary opinions among experts. 

The stipulation process long has been favored by the courts 
because of the ease of judicial A military judge has the 
discretion to exclude a stipulation from being admitted into 
evidence if i t  appears to  he unclear or confusing Further, a 
military judge may decline to accept a stipulation into ewdence in 
furtherance of the interests of justxe.21* An additional control 
inherent in the stipulation process 1s the ability of one party 
simply to refuse to enter into a stipulation, or to make a timely 
withdrawal 220 These nghts are consistent with the Court Of 
Military Appeals' opinion that "there LS no independent constitu- 
tional ngh t  to present favorable polygraph evidence " 2 2 1  Fmally, 
even if both sides agree to a stipulation. the stipulation itself 
must pass muster ~n the area of relevaney.222 If this wem not the 

2.601&~er,  525 F 2 d  sf 737.38 At m a l ,  the defenae'a attack of the second 
polygraph waa based on the exammr bemg bath b m e d  and predlipaaed t o  
finding the accused deceptive The accusdi  Fifth Amendment argument alleged 
that the Judge had coercod h m  lnfo a g r e e q  to the second polygraph at B prernal 
hearing The Eighth Circuit Covrt of Appeal8 disagreed, and the case wag 
mff>lrmsd 

1 - M C 4 1  dupra note 3.  R C M  8111br 
* ' I d  
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ease, both sides arguably could agree to a stipulation concerning 
voodoo and have it admitted. 

The stipulation approach is not perfect. The constitutional 
infirmities suggested by Chambers U. Mississrppi and Rock ~1 

Arkansas223 are not cured by the stipulation. If a party has a 
constitutional right to offer this sort of testimony, no justification 
will support limiting the right to stipulations contingent upon the 
prosecutor’s agreement A party either has a right that  exists in 
all situations or has no right 224 Therefore, because Of the 
possibility that  the trial counsel will refuse to stipulate, a 
constitutional dilemma remains which presents itself with rules 
of total exclusion such as MRE 101. The other limitation in  the 
stipulation process is that  the issue of reliability still may be 
unresolved. In other words, the parties still may disagree over 
how reliable the evidence must be before the military judge will 
accept the stipulation into evidence The adversanal process, 
however, should ensure that  only reliable evidence would be 
amenable to both sides in the creation of a stipulation 

The stipulation process ensures reliable, trustworthy evi- 
dence that  save8 time, avoids confusion, and maintains judicial 
control Rule 707’s exclusmnary rule ensures only that  trustwor- 
thy evidence produced by the stipulation process never reaches 
the factfinder. 

E. Mditoiy Rule of Eoidenee 412: Rape Shield 

Rule 707 is somewhat unique among the MREs because it is 
the only rule that  adversely affects an accused‘s right8 without 
any possible exception to its per se rule of exclusion. The so-called 
rules of exclusion, MREs 407 thru 411, exclude various forms of 
mf0rmatmn,~25 but usually to the benefit of the  accused The 
closest thing to a per se rule of exclusmn that  works adversely to 
the rights of the accused IS MRE 412.22e This rule addresses two 
distinct forms of evidence, specific m t a n c e s  of conduct, and 
opinion and reputation evidence. Rule 412 contains a bright-line 
rule of exclusion as to opinion and reputation evidence relating to 
the p a d  sexual behavior of the victim.227 No exception to this 

*‘8See dupra notea 77-87 and aceompanmng fort 
226Ser Halbleib, ~ u p m  note 8 .  at 263. 
‘“MCM, 8upia note 3,  MIL R Erin 407-411 The nghta of the acevsed 

under these =lea m l u d e  the ability to  prevent the Government from offering mto 
endence a number of fhines Evldmce of an offar t o  c ~ r n ~ r o m i s e  remsdial 
mea~nres. plea discussions. and the payment of medich expenses B T ~  
inildminsible 

“#Id MIL R Evm 412 
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aspect of the rule exists because this type of attack on a rape 
victim's sexual history often results in ewdence of doubtful 
probative value and injection of irrelevant collateral msues.228 For 
the same reason, the rule also contains a per ~e rule of exclusion 
dealing with specific conduct of the victim's past sexual be- 
havior 229 The rule, however, contains three exceptions that allow 
for the admission of factual evldence on the wctim's past sexual 
behavior. The first two exceptions are specific to noncon~ensual 
sexual offenses because they allow for ewdence to be presented 
concerning three msues source of Bemen, i n p ' y  to the vxtim, and 
consent These two exceptions have little or no value in a 
discussion of MRE 707, except that they evidence an unwllingness 
by the drafters to foreclose completely the admmian of exculpatory 
evidence in  this area The third exception bears analysis because it 
calls far the admission of evldence of the wctim's past sexual 
behavlor If B court determines that the Constitution requires its 
admittanee.Z30 All three exceptions are based on the concept of 
relevance outweighing the danger of unfair prejudice to the 

Rule 412 Beems to recognize the potential for conatitu- 
tional issues ansing in a rule containing a per se rule of exclusion 
This begs the question of why the potential for constitutionally 
required evidence is required under MRE 412, but not MRE 707 

In trying to define "constitutionally required" as It relates to 
Federal Rule of Evidence 412,232 the Tenth Circuit Court of 
Appeals, in United States L.. Begay,*S3 stated the fallowing. 

Although the Rule provides no guidance as to the 
meaning of the phrase "constitutionally required." it 
Seems clear that  the Constitution requires that  a crmi-  
nal defendant be given the opportunity to present evi- 
dence that  is relevant, material, and favorable to his 
defense zs4 

Some earlier decisions merit discussions ~n further defining 
the necessity of "constitutionally required." 

llLSee Pribacy far Rape V~ciims Hearings on H R  14666 and other Bills 
Beforon the Subcommiitri on Criminal lvslicr mffhe Committee on the Judrrior) 
94th Cong , 2d Sean 119651 

I d  MIL R E v r ~  41 

military counrerpart with minor differencss in i t8 nape of applicatian and 
procedural requaemenla 

ni.Unitsd States v Begay 937 F 2d 615 '10th Cir 1991, 
12'Id st 523 I gmtmg United States Y Ssundera. 736 F Supp 695. 7 0 3  

S E D  Va 199Oir 
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In United States u. Dorsey,z35 the  accused raised the defense 
of consent to a rape charge. The Government's evidence showed 
that  the m c t m  had fled the scene of the rape in  a tearful and 
emotional state and, within a short penod of time, had reported 
the rape to various friends and authorities.zs6 The defendant 
attempted to explain the young g d ' s  emotional state by testifying 
that  she had had sex with his friend earlier that  evening and 
when she proposed to have sex with the accused, he had called 
her a whore. Upon hearing this, she had burst into tears and left. 
The accused tried to offer the testimony of the victim's earlier 
sexual activity, but the tnal  judge excluded the evidence under 
MRE 412 The Court of Military Appeals disagreed, holding that  
the evidence constitutionally was required because it was being 
offered to corroborate the aceuaeds explanation of some of the 
most damaging information against him-specifically, the emo. 
tional State of the vietim.zs' 

In Umted States o Colon-Anguerra,z38 the accused also was 
charged with rape and attempted to admit evidence that  prior to 
the charged incident, the victim's husband had been unfmthful, 
and that the infidelity had caused the victim to be upset and 
angry. The defense also tried to admit evidence that  the m t i m  
had had sex with two other men following the alleged rape. The 
defense's theory of admissibility was that ,  81 the time of the 
offense, the victim had a hostile state of mind toward her 
husband which probably motivated or impelled her to have 
consensual sex with the accused The military judge excluded the 
evidence pursuant to MRE 412, and the Court of Military Appeals 
reversed, holding that  the excluded evidence was relevant, 
material, and conatitutionally required.239 The court stated, "As a 
rule of relevance, MRE 412 must not be applied mechanically by 
military judges. Otherwise, a trespass will occur against the Sixth 
Amendment nghts  of the accused. . . .''Z40 

In Unrted States U. Jensen,2" the accused was charged with 
raping a foreign national while he was stationed in South Korea 
The evidence showed that  the accused and a friend had met the 
victim on a street comer: the aceuseda friend soon thereafter 
went into the alley with the victim and had intercourse. The 
accused then took the victim into the alley and also had 

'"16 M J  1 ( C M A  19831 
1311d at 3 
'"rid at 2-7 
'1'16 M J  20 I C M A  19831 
"'ld. at  22-27 
s801d s t  30 
1"25 JI J 284 I C M A  1987) 
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mtercourse with her,  which constituted the b a s s  for the charge 
At trial, the accused insisted that both he and his friend had 
consensual intercourse with the victim. The trial judge excluded 
the testimony of the fnend, who was prepared to testify that his 
intercourse with the victim was consensual The Court of Military 
Appeals reversed, holding that the excluded evidence constitu- 
tionally was required to be admitted and this failure denied the 
accused his Sixth Amendment right to confront his a c c u ~ e r . 2 ~ 2  

The common thread running through these and other 
cmes9+3 appears to be that evidence of specific acts of the victim 
will constitutionally be required if the defense can establish B 

legal relevancy to the Fifth and Sixth Amendment rights of the 
accused. The drafters' analysis244 states that  the rule recognizes 
the "fundamental right of the defense under the Fifth Amend- 
ment of the Constitution of the United States" to present relevant 
evidence 246 The analysis goes on to say that MRE 412 never was 
intended to be a rule of absolute prmlege, and evidence "that 1s 

constitutionally required to be admitted on behalf of the 
defendant remains admissible notwithstanding the abaence of 
express authorization in MRE 412(a).''Z46 

The willingness to analyze past sexual behavior of a rape 
victim in MRE 412 by employing a required constitutionally 
exception, 18 inconsistent m t h  the bright-line rule of MRE 707 If 
the polygraph evidence being offered has any tendency to suggest 
that  the proponent can meet the requirements of relevancy and 
materiality, while showing It to be favorable to the defense, i t  
well may be constitutionally requird24'  The bright-lme rule of 
exclusion encompassed in MRE 707 suggests possible eonstitu- 
tional infirmity when compared to MRE 412. 

VI. The Polygraph and Special Circumstances 

The two maxims of any great man a t  court are, always 
to keep lus countenance, and never to  keep his word 21B 

One of the quandanes MRE 707 creates becomes apparent 
when reviewing the rule as a whole. Military Rule of Evidence 

%'%Id 81 265-89 
*"See United States Y Elnne 16 M J 14 i C  M A  19831 
*"MCM, ~ u p m  note 3.  MIL R Evm 412 analyrs app 22, st A22-34 
>"Id 
*"Id 
".See United Stater \ Hicks, 21 M J 3, 10 I C  M A 19871, C ~ T /  d e m e d .  484 

US 827 11981: 
ZdiJmathan Swift. Thoughts on Vor~ous Subject6 reprinted an D ~ c r l o s ~ n r  

OF Q c o ~ ~ ~ r a h s ,  aupm note 72 at 178 
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707iA) categorically excludes all evidence relating to the poly- 
graph This would seem to foreclose judicial acceptance of even an 
offer of proof or motion for admission. Nevertheless, MRE 107iB) 
provides that  statements obtained during an examination, which 
ere otherwise admissible, shall not be excluded from admmaon 
The drafters reahzed that, MRE 701 notwithstanding, the 
polygraph remains a widely used investigative tool. The rule fails 
to mention, however, the solutmn to v ~ n o u s  scenarios whereby 
Statements and facts intertwined Ln the exammation are admiss. 
Ible, but any reference to the polygraph 1s not. The result of this 
ambiguity tends to create inequities for both the Government and 
the accused 

In Tqler L. United States,249 the  accused was charged with 
first degree murder, subsequently apprehended, and brought in  
for questioning. The police suggested that  he submit to a 
polygraph examination. He agreed and was oven a polygraph, 
with the results indicating deception When told of the result, the 
accused confessed to the murder. At t na l ,  the  accused claimed his 
confession was coerced, causing the prosecutor to offer into 
evldenee the accused’s confession after failing the polypaph.2so 
The tnal  court allowed in evidence of the polygraph for the 
limited purpose of deciding whether the confession was voluntary 
The trial judge gave instructions to the jury accordingly. The 
appellate court agreed. 

This court has held the results of a he detector test 
to be madmisaible. [citation omitted1 We do not mean to 
impair the ruling. But here the circumstances are 
different. The evidence had a material bearing upon the 
conditions leading to Tyler’s confession and was rele- 
vant upon the vital question as to whether the same 
was voluntary. With the court‘s clear and positive 
instruction to the jury, holding the evidence within the 
presumption that  the instruction was fallowed by the 
jury, we are not warranted Ln assuming that  any 
prejudicml results followed from the Incident.2s1 

The bright-line rule contained in MRE 707 would preclude 
the above limited use of the polygraph evidence. even though It 
was clearly relevant on the question of voluntanness Ironically 
the impetus behind the exclusionary aspects of MRE 707 1s the 
alleged lack of reliability inherent in the polygraph machine 
Nevertheless, the issue of reliability in a Tyler situation is 

“’193 FZd 24 ( D C  Cir 19511. cerf denied. 343 U S  908 11862, 
‘ sp rd  a t  26-28 
*“Id at  31 
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immaterial, because the only relevant evidence is the accused‘s 
SUbjeCtive perceptions and how they relate to the issue of 
vo Iun ta r ines s .~s~  In a Tyler scenario, MRE 707 could have the 
effect of preventing disclosure and consideration of highly 
relevant evidence on a key ISSUB. If the authorities used the 
polygraph in a deceitful manner to trick the accused but not affect 
the voluntanness,zj3 ordinarily the defense still could attack the 
weight of the confession by explaining how it had been 
achieved 2 5 1  Accordingly, MRE 701 seems to prevent a defense 
counsel from using a tactic that  expressly IS authorized under 
MRE 304(e)(2).2JJ In this situation, the Government seems to 
have an inequitable advantage as B result of a rule that 1s 
suppose to be nonpartisan2ja The defense 1s not the only side 
that may be prejudiced by the rule 

Change the facts slightly in a case m which the voluntary 
aspects of B Statement ere being challenged and the Government 
could be prejudiced unfairly For example, aSSume an accused IS 
brought down to the Naval Investigative Service (NIS) office at 
0800 for questioning. The accused is read his rights, waives them, 
denies all involvement, and demands a polygraph. At approx- 
imately 1000, a polygraph examiner is available and the 
prelimmanes b e p n  Assume forty-five mmutes are wasted 
because of an uncooperative accused but, by 1100, the examma- 
tion begins The examination runs until 1145 and, a t  1215, the 
original NIS agent reappears He informs the accused that the 
results of the examination indicate deception and proceeds to 
question the accused further. At 1315, the accused makes certain 
incnmmatmg statements which m e  reduced to a written 
statement and ready for signature a t  1400. The accused then 
refuses to sign the statement, demands a lawyer, and exits the 
NIS offiee a t  1416. The accused later contests all charge8 and 
moves to strike the mcnmmatmg statements, arguing the 
statements were involuntarily coerced. At trial, the military judge 
admlts the statements into evidence and the defense decides to 
attack the weight to be dven the statements The defense does 

2’2See Halblmb. ~ u p r a  note 8, at  261 
‘ * ~ S r e  United States v Melanaon, 15 M J 7 6 5  1A F C M R 19631, pet 

d m a d  16 M J  321 C M A  18831 SIP d b o  Wl.?nte. Polire  Tnckeri  ~n Induring 
Coniesaions 127 U PA L REI 681 (1978) 

‘5‘MCM, supra note 3,  MIL R Evin 304(e112). m e  elm Umted States Y 

Miller 31 M J 247 rC M A  1990) 
‘)IMCM, supra note 3 .  MIL R Evro 3041~1121. provides ‘ I f  a statement 18 

admlltsd m t a  suldencs. the mll~fary Judge shall permit Lhe defense to present 
~ e l e v s n t  evidence w f h  respect t o  the voluntannsie a i  the ststemant and shall 
m t r v e t  the members to  w e  such weight t o  the statement as II  deserves under 
the ~ i r i u m i i a n ~ e 8  ’ 

9s81d MIL R E i m  102 
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this by eliciting information from either the accused or the NIS 
agent that  the accused was held a t  the NIS office for over six 
hours on the day the statements were made. The impression 
created 18 that  the accused was put m a position of duress over a 
number of hours, finally capitulating by gwmg the government a 
statement of little validity. Because MRE 707 would prevent any 
mention of the polygraph, the members are now left with a 
defense-oriented, distorted version of the facts. 

The above hypothetical 1s close to what occurred in Umted 
States L' Hall 267 In that  case, the tnal  judge warned the accused 
in  advance that  if the defense tactic was to impugn the quality of 
the government's investigation, Government witnesses would be 
allowed to testify that  a full-scale investigation was not deemed 
necessary because the accused had failed a polygraph examma- 
tion. At trial, the  defense did mise the issue of the quality of the 
investigation and the polygraph was admitted with an appropn- 
ate limiting instruction 258 The Tenth Circuit Court of Appeals 
upheld the canvxtmn stating, "The probative value of the 
evidence in sustaining the specific paint for which it was being 
offered here 1s substantial, and the party offering the evidence 
was not asserting the accuracy of the test results ''26s 

In CJmted States L. Kampile~,Z6~ once again the L S S U ~  of 
valuntariness of a confession was raised. When the accused stated 
his intent to question the voluntariness of his confession, the 
Government countered by offering evidence that  the accused had 
failed a polygraph exam. The Government's theory of ad- 
missibility for the polygraph was not to u8e it substantively, but 
to use it  on the  issue of voluntanness.z61 The tna l  court ruled in 
favor of the Government being allowed to use the polygraph 
evidence, which resulted in the defense not contesting the 
voluntanness. On appeal, the Seventh Circuit Court found for the 
Government and opined as follows: 

I t  would have been unfair to allow defendant to 
present his account of hm admissions, based upon the 
alleged threats by Agent Murphy, without allowing the 
government to demonstrate the extent to which failure 
of the polygraph precipitated the confession. The 
bargain struck was fair because It affected bath parties 
through prohibitions running to each side Moreover, it  

"'805 FZd 1410 110th Clr 1986) 
Z'eld s t  1414-17 
l 'Bld at 1417 
'"609 FZd 1233 17th Cir 1979~. mrf d m a d ,  446 U S  954 119791 
s"ld at 1242.43 
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left the ultimate decision to the defendant and he 
deliberately choose to keep out references to both the 
polygraph and Agent Murphy's alleged statements 

Present In Umted States 6 .  Bowen263 were multiple accused 
who had attempted to falsify polygraph results in an  effort to 
cover up the underlying charges At trial. the Government was 
allowed to enter into evidence information concerning these 
tactics as proof of an attempt to evade the charged offenses. The 
Ninth Circuit Court of Appeals held, "If polygraph evidence 18 
b a n g  introduced because i t  IS relevant that  a polygraph 
examination was pven.  regardless of the result, then it may be 
admissible ''264 This case IS a good example of a court recognizing 
some utility in the limited use of polygraph evidence and its 
resulting probative value. In other words, the court mw a greater 
harm in alloning a distortion of the facta than in admitting 
evidence of the polygraph. 

The common theme that runs through the various courts 
that  admit In polygraph ewdenee for a limited purpose, 1s a 
recognition that wholesale exclusmn under a per se rule 1s 

unwarranted Even courts that  historically hare excluded poly- 
graph evidence see the validity of limited use ~n certain 
circumstances The application of MRE 707 ~n these s1tuatmn8 
Seems to run contrary to the philosophical Emmess inherent in 
the MREs. Additionally, MRE 707 has a direct impact on limiting 
the Fifth Amendment rights of the accused with the apparent 
neutralization of YRE 304(e)(2). The unfortunate result 1s the 
constant flow of misinformation in an arena dedicated to the 
finding of truth 

26% . .  

VI1 Conclusion 

And. after all what 1s a lie" Tis but the truth in 
masquerade; and I defy historians, heroes, lawyers, 
priests, to put some fact wlthout some laven of a lie 266 

The search for the truth LS often a long and difficult task 
While a prophylactic exelusmnary rule 1s the simplest solution to 
the polygraph dilemma, i t  too quickly ignores the rights of the 

"'Id st  1244 
'"667 F 2d 1337 '9th Cir 1986 
' " Id  at 1341 
*(<Byran, Don Juan XI UXSII, rrprrnfrd 2 "  Dlcrroxnir OF QLla r~noYS 

d u p i a  note 72 SI 98 

"'Id st  1244 
i i3i ; .7  F 7A 1337 '9th Cir 1986 

41 
on Juan XI UXSII, rrprrnfrd 2 "  Dlcrroxnir OF QLla r~noYS 
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accused and the possible relevance of the polygraph. The 
widespread reliance on the polygraph as an investigatory tool by 
the military reinforces its potential role m the courtroom 
Presently, the procedures and techniques used by polygraph 
examiners make the polygraph device more reliable than many 
forms of scientific evidence routinely admitted. Judicial scrutiny, 
the adversarial system, the ability to stipulate, and the already 
existing MREs are capable of incorporating polygraph evidence 
into traditmnal norm8 of admissible ewdence Military Rule Of 
Evidence 707 should be deleted from the rules of evidence because 
of the potential for confusion It brings to the courtroom. 
Specifically, the rule promotes confusion by removing judicial 
discretion in  the evidentiary process, and by running contrary t o  
constitutional case law and other existing rules of evidence. The 
potential good contained in  MRE 707’s exclusionary rule is em- 
braced fairly m MRE 403. Consequently, MRE 707 as an mde- 
pendent rule has little positive value Until MRE 707 is deleted, 
the military caurta will have no ability to remain flexible m 
meeting the myriad of situations that  will continue to arise from 
the widely used polygraph device. 





CMLIAN DEMONSTRATIONS NEAR 
THE MILITARY INSTALLATION: 

RESTRAINTS ON MILITARY 
SURVEILLANCE AND 

OTHER INTELLIGENCE ACTMTIES 

MAJOB PAUL M PETERSON* 

The . . . task LS to reject as false, claims m the name of 
c iud liberty whteh, Lf granted, would paralyze or impabr 
authority to defend . . . our socrety, and to reject as false, 
claims in the name of security which would undrrmms 
our freedoms and open the way to  represswn.' 

I Introduction 
Imagme that  the commander of a large Army installation 

convenes a staff meeting The provost marshals informs the 
commander that  a civilian demonstration is scheduled outside one 
of the gates next week. The commander expresses concern about 
disruptions that  this demonstration may cause to military 
activities. The provost marshal, however, cannot provide the 
commander with any detailed information about the demonstra. 
tmn. The commander, therefore, instructs the provost marshal 
and the intelligence officer (G-Z)3 to find out everything they can 
about the planned demonstration and the organization that  is 
sponsoring it. The commander then turns to the staff judge 
advocate-the senior lawyer on the installation and the chief legal 
advisor to the commander. The commander asks, "Any problems?" 

*Judge Advocate GeneraYs Carps. Umted States Army Presently asaimed 
as an Instructor. Administrative and Civil Law Divmon, The Judge Advocate 
Oenerah School United States Army B S E E ,  w m m n  cum lauda, 1919. 
Umueraity of Califorma a t  Berkeley. J D , magna cum lauda. 1985, George 
Wsahin@on University, LLM , 1992. The Judge Advocate Generala School, 
United Sfaten A m y  Thin article >J bared on B wrltten dmaertahon that the 
author submitted to satiafy m part ,  the Master of Laws degree riqvirementa far 
the 40th Judge Advocate Officer Gradvate Course 

lCammumcations A d n  Y Doud, 339 U S  382, 445 (1950) (Jackeon. J , 
eonrurnng and dissenting) 

zThis Y the staff offilcer rmpomible far military police functiona on the 
l"stdlatl0" 

iThia article B I J Y ~ B S  the installatian commander IS a 1 ~ 0  the commander of 
a collocated combat unit. and the G.2 18 the staff aiXcer responsible for 
intelligence and necunfy ~n B combat unit If no collocated combat unit enst8.  the 
Installation commander will have B specific staff section Tespanaible far security. 
such as B deputy sscretary whose roaponmblities include security funetmns 
Nevertheless, th r  legal analyses presmted herem apply regardlean of haw the 
staff section responsible far aeeurify IS labeled 
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This factual s h a t i o n  easily might occur Labor strife could 
precipitate a demonstration a t  almost any time. Similarly. dunng 
times of international tension, antiwar demonstrations often 
occur During the Operations Just  Cause, Desert Shield, and 
Desert Storm, for example, anti-war demonstrations occurred 
near several different military installations even though the 
actual hostilities were short in duration and relatively popular. 

This article examines the legal ramifications of domestic 
intelligence collection under these circumstances. Unfortunately, 
the military's internal guidance for obtaining this intelligence 1s 

ill.defined, confusing, and contradictory As a consequence. 
commanders unwittingly may initiate a process of information 
collection and retention that  violates the statutory and constitu- 
tional rights of Individual8 who plan or participate in a 
demonstration.& More Importantly, the process may result not 
only In unwelcome publicity, but also litigation. 

I1 Organization and Scope 
This article begins with a summary of military involvement 

in  domestic intelligence gathering Historical knowledge aids in 
understanding the issues developed in  this article This article 
then sets forth the existing regulatory guidance that  affects 
military surve~llance of civilians. The guidance vane8 consider- 
ably depending on whether the commander chooses to use law 
enforcement or military intelligence personnel to collect 
Information. 

This article then measures the existing regulatory guidance 
against the Privacy Act5 and the First Amendment These two 
authonties are the most likely sources of legal challenges to a 
commander's information gathering processes. This article con- 
cludes with proposed changes to B key Department of Defense 
directive, and how these changes would facilitate mnsmtent 
regulatory guidance and would lessen the likelihood of a 
successful legal challenge. 

' S e e  E m  Lardme, Comment, J u ~ t i c i n b i l i t ~  ond Conslifufiondil~ o/ 
Polificoi In lei i igmce Gotkrnng 30 U C L A L REV 976, 979 119831. Howard & 
Crawlsy Pleading, D i s c o ~ e r i .  and Pirfriol Procedure far L ~ f ~ g d i o n  ngainst 
Gaieinmanf Spying, 55 Ll DET J Dns L 931. 932-39 (19791, m e  The Pn>acy Act 
of 1974, 5 US C 9 552a ,19881, The Freedom of Infarmstion Act. 5 U S C 9 652 
11968, Title 111 of the Omnibus Cnme Contra1 and Safe Streets Am of 1968, 18 
U S C 6 2611 119881 leriating civil cause of action for ~ s m m  infereepfr and uses 
of mal and W L T ~  ~ 0 m m u m ~ ~ L ~ o n e 1  

6The Privacy Act of 1974, 6 U S  C 5 55% (19881 
"Congress shall make ne law respecting an establishment of religlon or 

prohibiting the free D X ~ ~ C I S ~  thereof, or abridging fhs freedom of speech, OT a1 the 
mess  01 the r i d t s  of tho n e d e  t o  assemble. and t o  netition the Government far 
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Because most dissent, including anti.war dissent, is of dames- 
tic origin,7 this article's scope 18 restricted to collection efforts 
targeting activities with no foreign sponsorship. The analysis also 
excludes situations in which the President invokes emergency 
authority to mobihze the military in  response to a em1 disturbance 
or in which the actinty m question is being conducted by soldiers 
or cmhans affXated w t h  the Depadment of Defense. 

Some important term8 require definition prior to beginning 
the discussion. The Army defines "physical security" as fallows. 

That part of the Army security system, based on threat 
analysis, concerned with procedures and physical meas- 
ures designed to safeguard personnel, property, and 
operations, to prevent unauthorized access to  equip- 
ment, facilities, matenel, and Information; and t o  
protect against eapmnage, terrorism, sabotage, damage, 
misuse, and theft.8 

In this article, "physical security mtelhgence" d l  mean any 
information gathering that  focuses on the protection of military 
operations in  the Continental United States (CONUS) when no 
evidence exists that  the persons considered a potential threat are 
either affiliated8 with the Department of Defense OT sponsored by 
any foreign power "Domestic intelligence," on the other hand, 
will refer to all intelligence gathering in  the United States, by 
military or civilian agencies, far any purpose, including physical 
security, preparation for civil disturbance operations, and detec- 
tion and monitonng of organized crime or terrorists. 

111 Historical Background 

A The Oriains of Domestic IntellLggenee Colleetron 

The United States military, and more specifically the Army, 
has been involved in  collectine information on the oolitical 

"No evidence linking these movem~nfb to foreign powera was found " 

IhTELLIoEICE ACEUClES 163 (1976) lrefemng to the ctvil unrest of the 1960ei So 
widenee ever wad vncovorod that the Y B ~ O Y B  proteati and demonstrslmns af the 
1960s were interconnected by any sort of eonnpirsey, ather fore~gn or domestx 
Subcornmiltee mn Cons l i fv t~~naf  Righta, Report on Military S u r r d f o n c e  of 
C ~ i d i a n  Pahhra Senate Committee on the Jzdicwy,  93d Cong , 1st S e a ,  at 5 
(Comm Pnnt 19731 [heremafter Rmorl on Mililorv Suroriflmeel 

xoarou H H*LPEhlX ET AI., THE LawLass STATE THE CalhrEs OF THE u s  

'DDEP'I OF h w ,  REO. 190.13, P ~ v s r c a ~  S ~ c r r a l r r  THE h4ahw PHYSICAL 
SECL-RITI PROOM, ~lossary (20 June 19811 [hereinafter AR 190-131 

"'Affiliation" mcludes almost every voluntary relationship with the 
mlhtary See Dep'r OP Anwy, REO 380-13. AC9ulsm10~ AXD Sromor OF 

(30 Sept 1974) [hereinaner AR 380-131 
IrFohMaTloh CoNCEnNlZC h-OlAFFILIAIED PERsoNs AVD Ona*h-lurloas, glossary 
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activities of civilians for one reason or another ~ i n c e  the 
nineteenth century. One scholar who has specialized in the study 
of military intelligence tracer military collection of domestic 
intelligence back to the formation of the Army's Military 
Intelligence Div~sion ~n 1888 10 World War I, however, brought on 
the first extensive domestic intelligence operations. Tasked a t  
first to provide information about supposed large-scale German 
espionage networks--spy nngs that never materialized-the 
military intelligence apparatus began collecting political Informa- 
tion on German Immigrants and, eventually, persons and 
organizations whose common goal was opposition to the war 
Even though organized domestic intelligence declined dunng the 
postwar era, the World War I experience provided a bureaucratic 
scheme and collection plan that w m  employed by the military to 
again step up domestic surveillance in each ensuing period of 
crisis-crises such as the Bonus March of 1932. World War 11, 
and the Korean War Because stateside counterintelligence agents 
tended to be underemployed throughout these periods, most were 
readily available to perform political surveillance Significantly. 
the civilian hierarchy that controlled the military often was 
ignorant about the extent and nature of domestic intelligence 
gathering 

Prior to the early 19708, apparently no written authority for 
military involvement in domestic intelligence gathering existed 
In 1939, President Roosevelt directed that the investigation of all 
"espionage, counterespionage, and sabotage matters" be controlled 
and handled exclusively by the Federal Bureau of Investigation 
(FBI), the "Military Intelligence Division" of the War Department, 
and "the Office of Naval Intelligence ''11 Subsequent presidential 
directives tasked the FBI to "take charge" of these Same matters 
and others. such as "subversive activities" and ''vmlations of the 
neutrality laws '' Nevertheless, the r emamng  role of the military 
deoartments. if any. was not addressed.12 Only I" the area of 

L'Presidentisl Directive of Sepf 6 1935 runtitledl, rrpi infed I" KahvB~uX 
mprs note 11. at C-3, C-4. Presidential Directire of Jan 8 1943 (Police 
Cooperatmn), mprtnrod m K o a r ~ ~ c a ,  supra note 11, m t  C-3. C-4 Prenidential 
D~reeiive of July 24, 1950 rIn1ormation Relating t o  Domestic Espionage, Sabotage, 
Subrersire Acfrvitmr, and Related Matters,, reprinted in  Ko~na~ubr.  6upro note 
11, at C-3 and C - 4  Subsequent agreements between the FBI and the mhtsrg  
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personnel loyalty and personnel security was significant written 
authority13 provided to the War Department" or its S ~ C C ~ B S O T ,  
the Department of Defense. 

B. The Vietnam War Era 

In the late 1950s and early 19608, the Army became involved 
in the civil rights conflict. Federalized members of the National 
Guard, as well BS active duty personnel, were mobilized and 
deployed to stop violence and enforce federal civil rights decrees 
Despite a lack of specific authority, the Army began to collect 
information, often of a personal nature, on activists connected 
with the civil rights movement. In 1967, the first in a series of 
large civil disturbances requiring prepositioning and use of 
federal tmops took place. Some of these disturbances, like the 
march on the Pentagon in 1969, involved potential interference 
with military personnel, property, or operations; other disturb- 
ances simply contained a potential for vlolence beyond the 
capability of State or local law enforcement to control. In response 
to a perceived mission requirement, the Army took steps to 
expand Its collection of information, including personal and 
political Information, on individuals and groups that might have 
any connection with future civil disturbances Operating with 
little apparent high-level superviaon, two parallel and redundant 
intelligence collecting apparatus evolved, with an estimated 1600 
intelligence operatives. These personnel collected data, using 
overt and covert coliection methods, on a wide range of persons 
and organizations. No standards or procedures existed t o  ensure 
t ha t  information was reievant, properly verified, properly 
organized, and properly disseminated 15 

~ntelhgence servlcee mdlcsted that  the FBI "has jnmdlctmn over all ~ w ~ l ~ s n i  
insofar 8s espionage, cauntereap~onage, subversion and sabotage are concerned, 
regardless of employment" Federal Bureau of Invesfig et a l ,  Delimilatiam 
Agreement Between the FBI and E S Military Intdligenee Semeea. pala 3.2 
(Feb 2 3 ,  19491 l w ~ t h  ~upplementsl. reprinted ~n KORVBLUM. supra note 11, at 
B-49 None of the qnoted term8 were defined m the documents A 1979 agreement 
between the DOD and the FBI ~n 1979 superseded the delnmtatmns agraemsnt 
but diacuared only pnsddlction over foreign-based threats and did not otherwme 
discus8 rebponsibility for "subversive" actmitie8 Federal Bureau of lnvestig at  
SI . Agreement Courmmng the Canduct of Defense Department Covnienntelligenre 
Activities in Co"lunelmn with the Federal Bureau of lnvsstigatian 5 1 IApr 6, 
1979) rmrinird ~n KORVBLUM, dupra note 11. at B.EZ 

lsSee e g  Exec Order Na 10,460, 18 Fed b g  2489 119533 (Secnnty 
Requ~rements for Government Employmmfl 

"The War Department was the Diedereaaar ta the Department of Defense 
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C The Public Outcry 

In January 1970. a description of the Army's domestic 
intelligence system and its purported excesses appeared in a 
national magazine The Subcommittee on Constitutional Rights 
of the Committee on the Judiciary. United States Senate, opened 
hearings into the maue m February 1970 The subcommittee 
report17 detailed multiple problems with the Army domestic 
intelligence program, including the collection of personal and 
political information on nonviolent persons and groups, the covert 
penetration of targeted organizations, and the retention and 
possible dissemination of inaccurate Information. The subcommit- 
tee report atated that  the civilians responsible for overseeing the 
Army had been misinformed and were often unaware of the 
nature and extent of surveillance aetivities.18 The subcommittee 
report concluded that  the military domestic intelligence program 
was illegal in that no statutory authorization existed for much of 
the collection activity and the program vmlated the constitutional 
rights of the persons subject to collection activities. 

D .  The Legal Analysrs of the Subcornnuttee 

The aubcommittee applied a three-part legal analysis to the 
Army's activitim's First, it considered whether any part of the 
Army intelligence collection program was authorized by law 
Second, for each part of the program It found to be authorized, 
the subcommittee determined whether the part infringed on 
individual constitutional rights Finally, If an otherwise lawful 
part of the program was found to infringe such rights, the 
subcommittee examined whether the infringement was justified 
by a compelling government Interest. 

Focusing on the Army's collection of information in  prepara. 
tion for use in potential civil disturbance situations, the 
subcommittee concluded that  the program was not legally 
authorized The subeommlttee reasoned that  no express statutory 
authority permitted such collection. Moreover, it  found that  when 
a citizen's constitutional rights are threatened by military 
activity, the law could not be implied to confer such authority 
The subcommittee also determined that  the btatutes enabling the 
use of military farce in civil disturbances did not imply that  
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military officials could authorize intelligence collection prior to 
the actual disturbance itself. Specifically, because military farce LS 
not authorized until the  President personally concludes that  
civilian law enforcement is inadequate, civilian agencies presum- 
ably are perfectly capable of collecting any requisite intelligence 
until the  President actually makes such a conclusion 

The subcommittee also determined that  the military's 
collecting domestic intelligence infringed on the free speech and 
association rights of those targeted The subcommittee felt that  
the mere knowledge that  the Army was colleetmg information on 
a given individual or group would create fear and apprehension 
among the subjects, cause them tu be more circumspect in  all of 
their political activities, and reduce the likelihood that  others 
would want to associate with them. The subcommittee also 
implied that  the collection procedures used by the militaly were 
violatwe of the constitutional right to privacy. 

Finally, the subcommittee concluded that no compelling 
governmental interest20 could justify the military's infnnging the 
constitutional rights of indimdual citizens. T h e  militaly was 
collecting personal and political information on the thealy that  the 
civil disturbances were planned violent events that  were linked by 
a nationwide foreign-sponsored conspiracy. The military, however, 
never possessed any emdence to demonstrate that  the disturbances 
were any mure than a senes of unorgamzed and unrelated 
events.z1 Accordingly, the political information that the militaly 
sought to collect was of little use anyway. The militaly WBB not 
able to predict the timing, size, or scape of any pending civil 
disturbanee.22 Moreover, resources expended un collecting theae 
political data were diverted from the mission of collecting tactical 
informatmn-such as data on roads, bridges, and utilities.23 

Finally, the subcommittee noted that ,  even if the government 
actually had some les t imate  interest in the information collected, 
the collection of intelligence data by civilian agencies, such as the  
FBI, would be less intimidating This finding lead the subcommit- 
tee to conclude that  employing civilian investigative agencies to 
collect such information always would be constitutionally 
prefeerred.24 

"The aubeomrniltee cited to United Sfsfss Y OBnen ,  376 C S. 367. 377 
(19681, 81 the Q O Y T C ~  of constitutional analyeia Reppan on Mililclry Sururillancr 
supra note 7 ,  at 115, aee d i o  infra nafea 229-230 and accompanying text 
ldueusamg O'Bnen) 

a n  suiuri11anc.. Supra note 7, at  5 
liton Suraelllance, 'upra note 10. at 178-80 (statement of 

Prafesaar c PYlPl  
"Report mn Mihfnry Suwrdlanca, supra note 7. at 42 
"Id at 9.  108-09 
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E The Laird V. Tatum Case 

In February 1970, several individuals and groups who 
claimed to be subjects of Army surveillance tiled suit in federal 
district court, allegmg that the Army surveillance violated then  
First Amendment rights. The plaintiffs sought declaratory and 
injunctive relief, to include an order to destroy all information 
collected about them and a further declaration that the Army's 
activities were beyond the Scope of any existent legal authority 
The trial court dismissed the complaint for failure to state a claim 
upon which relief could be granted The Court of Appeals. 
however, reversed25 and ordered an evidentiary hearing Nev- 
ertheless, before the hearing could be convened, the Supreme 
Court granted the Government's petition for certiorari On June 
26, 1972, the Supreme Court held26 that the plaintiffs had failed 
to allege a form of personal i q u r y  sufficient for standing 
purposes Chief Justice Burger, writing for a five-Justice major- 
ay,2' stated that general allegations of negative impact on the 
rights of free speech, association, and privacy were not the types 
of specific present or future harm that Article 111 courts had 
jurisdiction to adjudicate 

The majority opinion implied that, if the information 
collected by the Army resulted in an  allegation of a specific 
injury-far example, a loss of employment or lass of security 
clearanee-the injured party might have standing to challenge the 
Army's information collection practices. Contemporaneous cam- 
plaints filed in other courts by plaintiffs s i m h r l y  situated were 
dismissed based on the result m Laud o Tatum.28 Wh~le  these 
cases were being processed. the Department of Defense (DOD) 
was busy trying to purge Its data banks and formulate internal 
guidance far future domestic intelligence collection 

F The M h t a r y  Reaction 
As early as 1967, e e n m  officials in the Department of the 

Army (DA) were awakening to the domestic intelligence prab- 
lem.29 Not until 1970, however, was Armywide guidance 

"Tstum Y Laird. 444 F 2d 947 ID C Cir 19711, r a d ,  Land Y Tarum. 408 
u s  1 r19721 

"Laird I, Tatum. 408 U S  at 3 
P'Juafico Rihnqwrt voted r i l h  the miyority m reuerang the derision of the 

c u r t  of appeals Prrvmusly, Attorney General Rehnqust had defendod the Army's 
intelligence program through personal teitimony before Congress Justice 
Rehnqust. however. refused t o  remne himaelf from the Laird L Taturn esse 
Hrvrings on Mditrrry S u i i d l o n e r ,  iupm note 10, at  90 n 3 (slatemmi of John F 
Shsftuck, N a l m a l  Staff Counsel. Amencan C d  L l b e r t m  Unmnl 
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promulgated. On December 15, 1910, the DA published a poiley 
letter authonzmg the collection of mformatmn on civdians for 
certain reasons, including "unauthonzed demonstrations on active 
. . . Army installations or through (SIC) demonstrations imme- 
diately adjacent to them which are of a m e  or character that  they 
are likely to interfere with the conduct of military activities."30 
G Attempt8 to  L e g d o t e  

As a result of the hearings held by the Subcommittee on 
Constitutional Rights, Senator Sam Ervin, Chairman of the 
subcommittee, introduced a bllls1 designed to place specific 
statutory limits on domestic intelligence collection by the 
military Senate Bill 2318 was proposed as a criminal statute. I t  
purported to forbid any military officer from investigating, 
recording, or maintaining mformatlon on "the bellefs, associa- 
tions. or political activities" of persons and organizations not 
affiliated with the military. The bill contamed four narrow 
exceptians3z to the general prohlbitian and provided aggrieved 
persons with a civil cause of actmn. 

Hearings were held on Senate Bill 2318 in Apnl 1914. The 
DOD, however, strenuously opposed the bill,ss arguing that  the 
legislation was unnecessary because the excesses of the past had 
been eliminated. The DOD speclfically cited to new internal 
regulations and oversight mechamsms that  It had adopted to 
prevent the problems from recurring. 

Senate Bill 2318 did not pass the full Senate and never 
became law The failure of this legislation, combined with the 
refusal of the Supreme Court Ln L a r d  u Taturn to reach the 
substantive First Amendment issues surrounding domestlc intel- 
ligence, apparently left the DOD with significant regulatory 
flerib~htv.34 

The relevant law, however, evolved faster than the regula- 
tory guidance. Senator Ervm continued his work in  the area of 

"The svbjeet or the lefter w88 ''CounterlntDlIrgence Aet lu tm Concmung 
Civilians not Mihated with the Departmmt of Defense" The letter la dmnased, 
but not reprmted. ~n R I D D ? ~  on M h t n r u  Sur~rillance SUDPO note 7 at 92 
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privacy and the control of information throughout 1974. He and 
the Government Operations Committees of the House and Senate 
drafted the Privacy Act.35 which became law on January 1, 1975 
Moreover, dec>sions rendered subsequent to Laird u Tatiim have 
cast into doubt its ~ t a l i t y  as a barrier to plaintiffs challengmg 
military surveillance Consequently, defining the limits of mdi- 
tary domestic intelligence gathering depends on an analysis of 
military regulations, the Privacy Act, and post-Lard u Tatum 
decisions involving the First Amendment. 

IV. Existing Regulatory Guidance 
Several regulations and directives impact an the collection of 

physical security intelligence Three of these documents, however, 
are particularly important: Department of Defense Dreetive 
5200 27, AcquisLtLon of Information Concerning Persons and 
Organbrations not Affiliated with the Department of Defense;36 
Army Regulotmn (AR) 380.13, Acquisition and Storage of 
Information Concerning Nonaffiliated Persons and Orgoniza. 
tions;37 and AR 381.20, U.S. Army Intelligence Aetruitres This 
article m l l  refer to these three documents collectively as "the 
physical security intelligence regulations '' 

The Secretary of Defense issued DOD Directme 5200.27-the 
first formal guidance on collection of information concerning 
nonaffiliated civilians-on March 1, 1971 The format and 
terminology of DOD Dmctiae 520027 differed from the then. 
existing Army policy letter an the same subject.aS The Army 
issued AR 380.13, to implement DOD Directrue 520027, on 
September 30, 1974. Unfortunately, AR 380-13 used somewhat 
different organization and terminology than DOD Directive 
520027 used, creating same potential for confusion ID 

In 1918, the Foreign Intelligence and Surveillance Act 
( F I S A P  was enacted. The FISA set forth specific guidance on the 
conduct of electronic surveillance when tareetine foreien mwers 

"6 u s  c 3 552a 11988) 
"See Supra note 34 
P-Sor Supra note 9 
' b D ~ ~ ' ~  OF Aam. REG 381.10 U S  Ahhn IXTELLI(IENCE ACTIVITIES 11 Jvly 

1984) [heremaRer AR 381-101 
'#DOD D m  5200 27 supra "ale 34, far example, ducuaaed only demanstra- 

trona murnng on pmt che Army pdny  letter. however. melvded demonairatma 
immediately adiacrnt t o  post 

*OAR 380.13, supra note 9,  far exampls, relamed the language about 
demonstratmns lmmodmtely adlacent to the post Additionally, A6 380-13 drd not 
apply t o  cr~mmal investigatiana while DOD DLP 520027 was applicable to  
cnmlnal ~nvest lgatmi  See m/rv note 49 and accompanying text 

"50 U S C  $ 3  1801-11 '1988) 
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and them agents. The President then issued Executive Order 
12,036,41 implementing the FISA and establishing additional 
guidance for the intelligence community on the conduct of 
domestic Investigative techniques other than electronic SUI- 
veillance The DOD, in turn, produced a new regulatory scheme 
applicable to certain "intelligence components'' and "intelligence 
aet1vit1es."43 The Army subsequently issued AE 381-10 to 
implement this new scheme 44 

Although AR 381.10 is a product of a series of events 
begmnmg with the FISA, the scope of AR 381.10 is much wider 
than the FISA. The purpose of AR 381.10 is to regulate all the 
surveillance activities of Army intelligence components, whether 
or not such surveillance 1s ''electronic" and whether or not a 
foreign connection exists. Unfortunately, AR 380-13 has not been 
revised to  reflect the sequence of events which produced AX 
381.10. The existence of AR 381-10 therefore creates additional 
confusion in  the physical security intelligence arena.45 

The applicability of the Individual physical security Intel- 
ligence regulations generally depends on who is tasked to collect 
the information, On an Army installation, for instance, the 
personnel available to perform thm mission include the provost 
marshal, who could employ internal military police (MP) amets, 
and the installation G-2 The local counterintelligence (CI) unit 
also might be tasked to respond to the commander's request for 
assistance. A summary and comparison of MP, G-2, and CI 
authority to conduct physical security intelligence operations 
fallowB. 

A. Milttory P o k e  
Pursuant to Army regulati0ns,4~ the installation commander 

is responsible for the security of the personnel, property, and 
operations under his or her command. The missions of assigned 

*'Exec Order No 12,036. 43 Fed Reg 3674 11978) lumted States 
lntelllgence Aetwities), superseded by Exec Order No 12,333, 46 Fed Reg 59.941 
(196lr (United States lnfell ig~nci Actwhesl 

C ~ Y P O X E X T S  THAT A r ~ n c r  D S PERSOXS lNav 30 19791 lcancelled and reiaaued 
Dec 3. 1982, cancelled and reissued Apr 2 6 ,  1968) [heremafter DOD DIR 5240 11, 
DEP'T or DEFEISE, REG 5240 I-R. P h o c r o v ~ ~ s  Goven~iac  THE ACTMTIES or 
DOD INTELLIGENCE C O I P D K E ~ T E  THAT A r r ~ c r  DMTEO STATES P ~ n s o s s  lDec 
1682) 

"AR 381-10, ~uprv note 38, m m t d g  W B Q  isaued on 16 February 1982 and 
subsequently was reissued on 1 July 1984 

"See, ' 8 .  id feonfrola and lmm the artmires of all counfenntelligenre 
umtsl Langvage m AR 380.13, however, apparently delinsalea the funotions of 
eounlennlelhgencs units in b i f u 8 t m a  ~nvalvlnq demonsiratma L e  AR 380-13, 
~ u p m  note 9. para 6a14) 

"AR 190.13, s u p m  note 8 ,  para l-Sq(l1 
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MP personnel include "activities directed a t  the prevention of 
crimes . . or as required for the security of persons and property 
under Army control . ."47 Additionally, installation MPs 
establish and maintain a criminal information program The 
purpose of this program 1s t o  collect, categorize. and process 
information that will "identify mdmduals or groups of Individuals 
m an effort to anticipate. prevent, or monitor possible cnminal 
activity ' '46 

1 CollectLon Thrssho/d.--Speafic guidance 1s available on 
when information on nonaffiliated civilians may be collected. The 
text of DOD Directwe 5200.27 cites, a8 separate bases for 
acquiring information, not only coneern over the effects of 
demonstrations, but also the need to Investigate and prosecute 
crimes under DOD junsdictmn The text of AR 380-13, however 
does not apply to criminal investigations, indicating instead that 
''authorized criminal Investigation and law enforcement Intel- 
ligence activities (i.e., not counterintelligence relatedj" are 
covered by other unspecified, regulations Because criminal 
investigative activities and law enforcement intelligence are not 
defined m AR 380-13, Its application to YP activities conducted 
for physical becunty purposes IS u n c e r t a n ~ ' ~  Most of the 
definitive guidance. therefore, must be drawn directly from DOD 
Direetioe 5200 27 

Information on nonaffiliated personnel may be collected and 
reported if doing so 18 essential to protect threatened defense 
personnel or defense activities and installations The threat must 
take the form of acts of subversion, theft, or destruction of DOD 
property, acts jeopardizing the security of DOD elements or 
operations. demonstrations on active DOD installations, or  rime^ 

for which DOD has responsibility for investigating or prosecut- 
ing.50 No information may acquired about a person solely because 

'.DEFT or ARMY, Rro 190.30 Law E n r a ~ c ~ x m r  Mmram P o m ~  
I~VESTIOAIIOXS. paia 3-14a14! (1  June 1978) [hereinafter AR 190-301 

"AR 190-30, sup" note 47, para 3-18a. DEP'T OF Amm, REO 190-46, LAU 
EXIO~CEUEXT R ~ ~ o i r r h ~  para 2-6a 130 Sept 19881 [hereinafter AR 190.46, 
tdiicvssion af purpose af criminal information program1 

'sCountenntelhgenre IS defined as ' 'BCI IY~~~PS.  both oiTenmve and defennre, 
dealgned to defect neufrsliie OT destroy the effectiveness of foreign melhgence 
a c t w t i e a "  AR 380.13, supra note 9, at A-2 Because this article 8ssumes no 
f o r o w  connecfmn, BOY military pollee ~ e l i ~ i f y  for phyma1 aeiurity purpose6 
arguably 18 "not caunterintelligence related." and 18 therefore nithin the exreption 
to AR 380 13 Phyaiial recunly ~peratmni albo may be cansidered as a form of 
crime preuentmn, and c r m e  p~ev intmn ~ c t ~ v ~ f ~ e s  specifically are excluded from 
AR 380-13 .a 190.30, ~ u p m  note 47, para 3-18a The pm'1mon1 of AR 190.45, 
supra note 48, however, 8tste that AR 380 13 appllea to the retention and 
dispoaibon of Information acquired by m~liisry police and ~mplies that AE 380-13 
d i n  ~ p p l i e s  t o  the aequliition of such information AR 190-45 s u p r a  note 48 
parae 2-4. 2-6 

:ODOD D m  5200 27. supra note 34, para D 1 
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he or she lawfully advocates memures in opposition to govern- 
ment policy.Sl 

2. Limitations on the Type of Informatran Collected -The 
information collected must be essential to the Informa- 
tion concerning purely political activities, personalities, or 
activities in which no crime is indicated or suspected, will not be 
collected, recorded, or reported in the MP criminal information 
system.63 No record describing how an  individual exercises rights 
guaranteed by the First Amendment may be maintained unless 
pertinent to, and within the scope of, an authorized law 
enforcement activrty.s4 

3. Limitations on Colleetron Methods.-Maximum reliance 
shall be placed on federal civilian investigative agencies and them 
state and local counterparts 5 5  No covert, or otherwise deceptive, 
surveillance or penetration of mvihan organizationsj6 IS permitted 
unless spee~fically authorized by the Deputy Undersecretary of 
Defense after coordination with the FBI 67 Simdarly, electronic 
surveillance LS prohibited except a8 authorized by lawSB No 
personnel will be assigned to attend public or private meetings, 
demonstrations, or other similar a e t w i t i e s ~ ~  without the specific, 
prior approval of the Secretary or Undersecretary of the Army,=O 
unless the local commander determines that the threat is 
immediate and time precludes obtaming pnor appraval.61 

4 Limi ta tmu  on Rete,itLon.-According to DOD DmctLoe 
5200 27, information shall be destroyed within ninety days of 
collection unless its retention specifically 18 authonzed under 
en tena  established by the Deputy Undersecretary of Defense 
(Policy Review) 62 S o  formal criteria have been publishde3 

I’id para E 2  
“ i d  para E 1 
”AR 190-30. dupia note 47. para 3-13a 
”DEFT OF ARMY. R r c  340.21, TBL Axm Phivarr P m a m r .  para 4-5 ( 5  

July 19851 [hereinafter AR 340-211 This language 11 taken verbatim from the 
Privacy Act of 1974, 5 U S  C 5 552a(e)l7) (1988) See infra notes 102-135 and 
aceompsnylng text 

“DOD Dm 5200 27 nupro noti  34, para C 3 
i D I d  para E 5 
‘.Id para B 
“ i d  para E 4 
:‘id para E 6 
“ i d  enel 1. para D 
E x i d  para E 6 
‘“id para F 4  
“AR 380.13, supra note 9 para 8. nnphea that  certain information may be 

retained beyond 90 days The ~pp l i ca tmn  o f A R  380-13 to  milltar) police, however 
1% uncertain Soe avpra note 40 and accompanying text 
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B. The Staff Intelligence Offmr 
Although the applicability of AE 380-23 to military police 

activities 1s unclear, i t  certainly applies to G-2 actinties The 
provisions of both AR 380.13 and DOD Directme 5200.27 apply to 
the aetiwtiea of the G-2 when collecting information about 
nonaffiliated civilians 61 

1. Collection Threshold -Information on persons and orgam- 
zatians not affiliated with the DOD may be gathered in 
connection with the protection of Army personnel, functions, and 
property If a reasonable basis exists to  believe that one or more of 
several express situations has amen.06 One situation is a 
demonstration on, or immediately adjacent to ,  the installation of 
such a size or character that  it is likely to interfere with the 
conduct of military activhes.  A second situation a r m s  when a 
theft or destruction of equipment or facilities belongmg to DOD 
units or installations has occurred A third situation is "[slubver. 
sion of loyalty. diacipline or morale of military personnel by 
actively eneourapng violation of laws, disobedience of lawful 
orders and regulations, or disruption of military aCtwLties.''66 
Nevertheless. the acquisition of information on a person "solely 
because of lawful advocacy of measures ID opposition to U.S 
government policy or because of activity m support of racial and 
civil nghts mterest8'' is p roh ib~ ted .~ '  

2. Types of Information that May Be Collected.-The Infor- 
mation to be gained must "relate" to the described collection 
situation No record describing how an Individual e x e r c i ~ e ~  
nghts guaranteed by the First Amendment may be maintained 
unless pertinent to, and within the scope of. an authorized law. 
enforcement activity 69 

3 Limitations o n  Collection Methods -To d e t e r m m  
whether an actual or potential threat mtuation exists. the 

~'Althaugh DOD Din 5200 27 m p r n  note 34, excludes 'DOD intelligence 
component; ' the ifair G-2 IP not such a component The DOD a mtelligence 
components are defined mmg B ipeeific listing of intelligence units and 
commands along with a broad definirion that encompasier other staffs and 
organiialiona when used far 'foreign intelligence or ievnferinlelligenee p~rposer  ' 
DOD Din 5240 1 supra note 4 3 ,  para 4 Both foreign intelligence and 
eauntenntelhgenre activ~ties specifically B T ~  limited to operations mvolvmg 
foreign powers or mternatmnal ierroristi id pma1 3 ,  4 The staff G-2 1s not one 
of the specifically listed intelligence units or commands. and this arbcle assumes 

For similar reasane, Exec Order Na I2 333 46 Fed Reg 
telligence A c t i v ~ f ~ e r r  and AR 381-10 mpra nore 3C are 

AR 340-21, supra note 54. para 4-6 
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commander will conduct routine liaison with local law enforce- 
ment agencies and will conduct "caunterintelligence surveys and 
inspections."'O If the commander has reason to believe that  
additional information about nonaffiliated persons is needed, 
further inqumes will be made to local law enforcement agencies 
via the local counterintelligence liaison unit. If the commander 
has reason to believe that  an actual or potential threat situation 
exists--and the local law enforcement authorities cannot or will 
not provide requested information-the commander may request 
authority from Headquarters, Department of the Army, (HQDA) 
to conduct a "special Investigation/operatian."Tl 

Electronic surveillance is prohibited, except as authorized by 
"law and regulation ' ' 7 z  The Undersecretary of Defense must 
authorize any covert or otherwise deceptive penetration of civilian 
organizations after approval by the Defense Investigative Review 
Committee (DIRCI 's Likewise, the Undersecretary must approve 
attendance a t  any public or private meetings, demonstrations, or 
other similar activities, except when the local commander "in his 
[or her1 judgment," perceives the threat as immediate and time 
precludes obtaining prior approval 74 The commander then may 
dispatch investigators to observe a demonstration that  meets the 
collection threshold 7 5  

4. Lmitotions on Retentmn.-Aceordmg to DOD Direc twe  
5200.27, information ahall be destroyed within ninety days of 
collection unless its retention specifically 1s authorized under 
criteria established by the Deputy Undersecretary of Defense 
(Policy Review).Va No formal eritena have been published 
Nevertheless, AR 380-13 contains some eritena that  allow for 
retention beyond ninety days. For instance, information may be 
retained if, in  the previous year, the subject individual or 
organization has been connected with an actual example of 
violence or cnminal hoatility directed against the Army; has been 
connected to a specific threat to Army personnel, functions, or 
property; exhibits a "continuing hostile nature in  the vicinity of 
Army installations [that] continues to provide . . . B significant 
potential source of harm or disruption of the installation or its 

6b Reference IS msde to  an Aim) 
Rqgulation 381-130. which w a i  superseded by AR 381-20 m September 1975 

"AR 380-13. %pra note 9 ,  para 

'lid para 6b 
'>Id para 9r 
.aid para 9d The DIRC was established by DEP'T OF DEFEN~E,  D~RECT~YE 

5200 26 DEFENSE IWESTICIATNE Phoon*w (Feb 17,  1971) This directive was 
caneelled on June 12, 1979, and the DIRC no longer e n d s  

.'AR 380-13, supra note 9. para 9e 

.'Id para 61 
%OD Dm 5200 27. supm note 34, para F 4 
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functions," or has "counseled or published information actively 
encouraong Army personnel t o  violate the law, disrupt m h t a r y  
activities, or disobey lawful orders " 7 7  

c CotlnterLntellLggence Unrts 
Unlike the G-2 staff section, the local counterintelligence 

unit is a "DOD intelligence companent."7a Accordingly, the 
pravismns ofAR 381.10 apply,7* while DOD DirectLLe 5200 27 and 
AR 380.13 are expressl) mapplieable.ao 

I Collection Threshold.-The text of AR 381.10 allows for 
collection of information that identifies a United States person 
only if I t  is collected for a specifically enumerated purpose that 18 

an assigned function of the collecting unit. Intelligence compo- 
nents may collect information about a person If the information is 
"publicly available" or if the person is "reasonably believed to  
threaten the physical security of DOD employees, mstallations. 
operations, or official visitors " 6 1  Collection of Information, 
however, is limited to threats posed by terrorists or foreign 
governmentsa2 Terrorism is defined as the use or threat of 
violent acts to attain goah political, religious, or ideoloDea1 in 
nature. Terrorism m this context does not require a foreign 
connection; it may be sponsored wholly by a domestic group.83 

"AR 380-13, m p r a  note 9, para 8b 
' ~ S o e  s u p m  note 64 and accompanying text 
'#The pmv~i ions  of AR 361-10 da not apply to "law enforcement a ~ f i r i f i e i .  

including civil disturbances. that may be undertaken by DOD mtehgence 
componenf~ ' '  AR 381-10 supra note 38. para A 3  The definition of "law 
enforcement actwitma" I'Actwmei undertaken for the purpose af deteitmg 
v ia la tmi  of l a w  or ta locate and apprehend persona who violate the Isw 
*R 381-10. supra note 38, app A .  para 18). dong  with the remaining language of 
p ~ r a  A 3 , indicarea that drcurity ~ ~ B S Y I B ~  taken p m r  t o  the  ~ommis i ion  of an 
actual cr~mlnal act would not be "law enforcement a c f n ~ t r e l "  

'ODOD D m  6200 27, s u p m  note 3 4 ,  para B 3 AR 380-10, nupra note 9, 
pars 2 Although AR 360 1 3  apecificslly dmcuaaea tho role of the local 
cauntermliligenee liaison unit, t o  the extent th is  role 18 incaniiilent with the 
pmwiiona of AR 380-10 la more recent regulafmnr. t h e  provinona of AR 380 13 
SIB inapplicable 

"AR 381.10. supra note 38 procedure 2. pmm C 7, DEP'T OP ARMY, REO 
381-20, US Amw C o r - h - r ~ ~ i r m ~ r r o ~ ~ c ~  ACIIIIIIEI. para 2-2rfX2) 127 Oct 
1986) [hereinafter AR 381.201. pronder that "Army CI may take muertlgatlue 
actmns necesiary to  protect the security of Army mstallatmnn. miormation. 
functmnh a c r w ~ t ~ b ,  and ~nsrallaimna ' 

381-20 supra note 81 goes beyond DOD ~ntelhgence directives. see 
e g , DEP'T or DEFENSE. D l n ~ c ~ w ~  6240 2 DOD C o r - h . r ~ n ~ v r ~ ~ ~ l a ~ r ~ ~  (June 6 .  
19831 [heremaher DOD DIR 5240 21, DOD Dln E240 1, sup?" note 43, ~n 
anthanzing Army cvuntenntelligenee units to become mrolwd m countering 
peacetime domestic terrorism Compare AR 381.20, supra note 81. glosbary 
(definition of countenntelhgenie inelu ternonam, terranim not limited t o  
foreign eonnerfiani and id para 3-2b speclfic counter-ferronrm role, u i l h  
DOD DIR 6240 2 ~ u p m ,  para C 1 (defi af eounterintelligenee activities rhat 
~mpllee a requmement far a forelm connectmn 01 If none B permd of w r ~  

68AR 381-20, aupro nore 81. glaaaary. st 22 
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The collection of information relating to a United States person 
solely because of lawful advocacy of measures in  opposition of 
government palicy is not authanzed.~ '  

2. Types of InformotLon That May Be Collected.-No specific 
regulatory limits exist on the content of information that  may be 
collected. 

3. LmLtotions on Collection Methods.-Information should 
be collected from publicly available murces with the consent of 
the subject. If this approach is "not feasible or sufficient." the 
investigator should use other "lawful investigative techniques 

Certain techniques are specifically controlled. Physical 
suweillance~6 may be conducted only on personnel affiliated with 
the military.a7 Undisclosed participation in  the activities of 
domestic organizations is not permitted 88 Nevertheless, atten- 
dance at  public organizational meetings-or meetinga or activities 
that  involve organization members, but that  are not functions or 
activities of the organization Itself-does not constitute participa- 
tmn.ss M e t h e r  any regulatory prowsians actually limit the use of 
nanconsensual electronic surveillance,go nonconsensual physical 
searches,gl or mail searches92 1s unclear. 

"AR 381-10, supra nafs 38 procedure 2, para A 
"Id procedure 2 .  para D 
b6Physml sune~llance 16 defined BQ ''a systemstx and dellberate obisrua- 

tmn of a person by m y  means on B continuing ba%s. or the aequiition of a 
nanpublle eammumcahan by B person not a party thereto or i w b l y  present 
thereat through any means not inwlsmg eleetramc rurve11lanc~"Id procedure 9. ~ ~ . "  n ~"._. " 

'.Id. procedure 9. para C 1 Different criteria ~ p p l y  ovlside the eantmenfal 
United State. 

" I d  procedure 10, para. C . l a  This pmvnmn limits undiselased p8rticipa. 
tian t o  that ''essential t o  achieving a lawful foreign intelligence OT 
eavntenntelligsnce purp~se" Without a foreign connection. there can be no such 
purpaae. See DOD DIR 5240 1, supra note 43, paras C 2, C 3 Idefimtmns a i  
''forelm mntelheence" and "rauntenntellieence'i - -  

~ B A R  381.10. Bupro note 38. procedure i o ,  para B 4 
'ODOD Dm 5240 1. s q i o  note 43, IS not applicable to  domestic mtelhgencs 

spersfmni Nevertheless. AR 381-10. supra note 38. which implements DOD Dcr 
5240 I ,  adds the fallaulng langvags "Information may be gathered by infelligence 
components "sing teehmqves descnbed ~n procedures 5 through 10 for other than 
foreign inlellrgenee OT c~vntennt~lligence pu'porea " AR 381-10, mprc  note 38, 
procedure 1. para A 1 On the ather hand, AR 381-10, id procedure 5 ,  pari 1 
daeussea eleetromc suns~llnnce pmedurea punuant to the Forelp lnfell~genee 
Surveillance Art of 1978, 60 U S C  0 8  1801-31 (1988), which has no ~ e l e v a n ~ e  to 
phyaieal necunty intelligenes operatmna The remainder oi AR 381.10. Id procedure 
5, also appears La be irrelevant to physical seeunty intelligence operstioni 

381.10, supm note 38, procedure 7 T h i s  procedure avthanzea nncon- 
aented physical searrhea wthin the United States of active duty personnel for C O U ~ .  

tenntelligence purposes if, and only If, B mhtary commander 01 judge has pmbable 
E ~ Y S B  t o  believe that targeted p e ~ s ~ n s  818 acting 88 agents of fareign powers 

*'See id  procsdure 8 



130 MILITARY LAW REVIEW [Vol. 140 

D. Comparison of Regulatory G u d a n e e  

The difference in the guidances provided by the regu!atmns 
tha t  may apply in a particular situation may be quite significant 
If certain categories of functional personnel are covered by a regu- 
latory restriction, the commander or  HQDA might use another 
approach to obtain needed information Counterintelligence units 
apparently are limited to investigations mvolvmg violent acts for 
political, relqious. or ideologxal ends; on the other hand, neither 
a violent threat nor a political end LS a prerequisite for MP or G-2 
mvolvement Military police involvement may be limited to on- 
post demonstiatmns, while the G-2 1s authorized to investigate 
demonstrations occurring adjacent to the mstallatlon. 

The applicability of the regulations to certain situations may 
create additional dichotomies 8 8  to who IS authorized to act. For 
example, CI personnel may not conduct physical surveillance, but 
MP and G-2 personnel are not so limited Similarly. CI personnel 
may attend public-but not pnvate-organizaaanal meetings, 
while MP and G-2 personnel may attend any meeting-public or 
private-with the approval of either HQDA or, in an emergency, 
the commander. Further, CI personnel may not participate 
actively In, nor may they mfluenee, the activities of an 
organizatmn On the other hand, even though MP and G-2 
personnel must obtain prior approval before covert or o the rwm 
deceptive penetration of an organization, no limitation exists on 
the extent of their participations following such a penetration. 
Finally, MP personnel may not place information about purely 
political activities, personalities, or activities, m which no crime IS 

indicated or suspected, into the military criminal information 
system. 

V. Statutory Analysis 

A The Prruoey Act 

The tumult of the early 1970s did not produce any Ieflslation 
tha t  was directed specifically toward the military Nevertheless 
the perceived invasion of privacy resulting from the actions of the 
federal government both civilian and military,e3 eventually did 
produce some legdatmn-The Privacy Act of 197494 (Privacy Act 
or Act) 

'3Srr Joint Comm on Cob? Oprmtians. Lws io l r s r  History  of the Prrivcy 
Aef of 1974, 94th Cong , Zd Seas.  S 3418 1Pubhr Law 93-579) Source Book on 
Pnrscy, at 5-6 [hereinafter Source Book on Pnvacyl Iintrodurforu rernarke of 
Senator Sam J Ervin. Jr > 

865 c s c  B 6 5 2 -  (19881 
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The Privacy Act focuses on federal government records that  
contain information about a specific individual The Act places 
restrictions on both the type of information that  may be contained 
in a Privacy Act record and haw that  information IS used and 
disseminated. Most of the Act's provisions apply only to "systems 
of records,"Bs or records abaut Individuals that  are retrieved by 
reference to the individual's name or other personal identifier. 

Two provisions of the Privacy Act are of specific concern to 
the collector of physical security intelligence Subsection (eI(7198 of 
the Act provides, with limited exceptions, that  no agency will 
maintain records describing haw activities protected by the Firat 
Amendment are exercised. In addition, subsection (e)(1P7 
provides that  records maintained by the agency must be relevant 
and necessary to accomplish a purpose of the agency. 

Physical security intelligence collection likely will include 
information about specific persons Collection will include evi- 
dence of any planning to disrupt military activities, any past 
history of disruption of federal activities, any past advocacy of 
such disruption, and any assoemtion with groups that  have 
advocated or participated in such disruption 

Information received or collected probably will be recorded in 
some permanent farm-such as writings, video recordings, or 
photographs-for future reference. The information may be kept 
in  the personal note8 of the investigator, or It may be reproduced 
and filed in  some filing system. If placed in a filing system, the 
information likely will be placed m one or more files expressly 
subject t o  the Act Such files may include United States Army 
Intelhgence and Security Command (USAINSCOM) investigative 
files,o8 counterintelligence operations files,$$ or local criminal 

l'Pnracv Act Svntem Number A0502 l0aDAMI i ronnfed I" DEFT or 
Ahw, PAMP&T 2 5 - i 1 ,  THE Anhcv PRIVACY P ~ o o n a h l - i r s r ~ ~  NOTICEE AN 
E ~ ~ h l m l o ~  RLLES. para 6.7a (1 Oet 1988) [heremafter DA Par 25-511 Thx 
ayatem of records 18 larated e t  INSCOM Headquartma with "decenrrahred 
mgment8" ai "gioups, field stations. baltahona, detachments and field aEeerr 
[me1 worldwide " Categories a1 individuals covered specifically mclude "mdividusls 
about uham there IS a reanonable basis to bellwe thst they are engaged m, or 
plan to engage in. actiuibes such as (1, then, destrurtmn. nr sabotage of 
eqmpmmt IDTI faeilitiei . (21 demonatmtmni on actme mstallatmnb or 
immediately a d p e n t  thereto whlrh are of such character that they are l i s l g  to 
interfere with the conduct of military operahona" Id para 6-7b The relevant 
purposes are "to provide antharmed proteetire ~ e r ~ i ~ e ,  and to conduct 
cavnfenntelligence and limited r~eiproeal mvestigafmnr " Id para 6-7e The 
informaban may be collected from v ~ r i o u i  IOYIC~B. including the interview of 
indiriduala who have knowledge of the aubjeet's background and aitmtie8 or 
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information files loo Even if the information 18 not placed in a 
formally established filing System, the record still will be subject 
to the relevant Privacy Act restrictions If it IS shared with anyone 
In the office in which I t  1s retained 101 

I Subsection /eJf7) - 
Each agency that maintains a system of records 

shall . maintain no record describing how an) 
individual exercises rights guaranteed by the first 
amendment unless expressly authorized by statute or 
by the individual about whom the record 1s maintained 
or unless pertinent to and within the scope of an 
authonzed law enforcement activity 102 
Any physical security intelligence m the context of a 

demonstration undoubtedly will contain references to activities 
that  are the subject of First Amendment protections A record of 
an mdmdual's involvement in B demonstration almost unavoida- 
bly will describe activities that  are protected by the rights to 
assemble peaceably, engage in the free expression of Ideas. and. 
perhaps, petition the government for redress of grievances 
Additionally, a record that links an individual to other individuals 
or groups involved in or planning a protest almost invariably will 
describe activities protected by the penumbral right to assocmte 
freely Finally, a record that describes advocacy of political 
change, even through violent means, describes activity that will 
trigger mrutiny under the First Amendment 

The only exception to subsection (eX7)  with any potential 
relevance m a physical security intelligence context is for records 
'other mdividuals deemed necesnar) " Id para 6-71 The records are maintained 
on microfiche Id para 6-7g The only mstructmnr on reLention and dispoaal 
apply t o  personnel eeiunfy mveatigafive Blea Id pa?' 6-7g141 The only 
applicable routine used are ' t o  proride information far ongoing necunf) and 
sutabhrg iniemgstioni " or to  ''assist federal agenciea in the administration 
of criminal jurtice and p~abecurion of offenders'' Id P B ~ B  6 - 7 t W  NlO, 

B'Prtraiy Act System Number ID-A0503 OGaDAMI. rep'cntrd I" DA PAM 
25.51, supra note 98. para 6-9 This sydtem of files I& loiafed a t  the 8ame 
lacatmns 8 8  the USAINSCOM mreafigative files The ~ a m e  information relevant 
t o  individvala involved ~n demonrtralmns may be retamed The categories af 
records m the syetem, harever appear to be limited to  recorda m t h  some foreign 
connection DA PAM 25-51 ~ u p r a  note 98. para 6-9e 

l ' 'P~wacy Acr System Svmber  ID-AQ50921DAPE. iepprmled ~n DA PAM 
25.51. supra note 98, para 6-26 This syrfam of recorda eoveri 'any rlflien or 
group of citizens svipeatsd or involved ~n eriminal acnvity directed sgainsr or 
mvalrmg the Umred State3 Army" DA PA%! 25-61, supra note 98 para 6-25b 

Personal notes that are not kept prwate are considered ID be agency 
remrds aublect t o  the Privacy Act See Bow)er 7 Lr 
428, 431 17th Cir 1986,. Boyd Y Secretary af the 
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that  are "pertinent to and m t h i n  the scope of an authorized law 
enforcement activity."lOS The key msue is whether information 
gathering on nonaffiliated cmdians, to avoid or alleviate a 
possible future disruption of military activities, fits within this 
exception. 

The regulatory interpretation, the legislative hptory, and the 
case law interpreting subsection (el(1) are ambiguous on this 
issue. The plain meaning of the term "law enforcement," however, 
suggests that  the law enforcement exception to the Act should not 
cover physical security intelligence operations. 

fa) The O f f m  of Management and Budget GuLdelmes - 
Neither "law enforcement" nor "law enforcement activity" are 
defined in  the Privacy Act. Pursuant to statutory authonza- 
tian,104 the Ofiilce of Management and Budget (OMB) has 
published guidelines105 on the interpretation and application of 
the Act. The guidelines, however, do not clarify the scope of the 
law enforcement exception.106 

fbl The Legislatiue Htstory-The official legislative his- 
tory of the Privacy Act 1s brief, and not helpful in  clariffmg the 
intent behind the law enforcement exception. The Act, in its final 
form, apparently was a hasty compromise between competing 
House and Senate bills The language of subsection (eK71 came 
from a las tminute  House amendment. The official legislative 
history appears as a Senate Report on a prevlous attempt a t  
compromise, and the language of subsection ( e ) (7 )  did not exist a t  
the time the official lemslative hiatarv was drafted. 

>03The other two exceptlam m e  for information gathered under express 
sulhanianon of statue OT with the consent of the svblect mdmdval Id "I know 
of no exihting or enforceable statute which expressly and generally authorma any 
particular agency to mamtam " 

120 C o r 0  RBC 36,650 119741 (statement of Repmaentatwe lehard concerning 
H.R 16,373), r p r m l e d  zn Sovrce Book on Pnuacy, u p r o  nore 93, at 901 

"'The Privacy Ail of 1974 Pub L Na 93-579, 8 6. 88 Stat 1909 119741 
~ P ~ O F F l O E  OF MahAoEMsnr LND BUDGET, I\IPLEMENT*TIOI Or T"E P.I"*CI 

ACT 01 1974. SCPPLEMEXTARY G u r n a ~ c ~ ,  40 Fed Reg 86.741 119763 

records of pohtleal or religlavs ~et int ies  
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Same unofficial legdative history, however, does exist 
Representative Ichord, who drafted the final language of subsec- 
tion (ej(71, submitted a statement supportive of a broad, but 
undefined, interpretation of "law enforcement actmty." Repre- 
sentative Ichord specifically mentioned investigations for persan- 
ne1 secunt) and B C C ~ S S  to classified information as within his 
concept of "law enforcement activity "107 

On the other hand, the unofficial lepslative hiatory of the 
Senate's deliberations on the exception forms a basie for a 
contrary Interpretation-that is, an interpretation that would 
exclude military physical security operations Prior to Its attempts 
to integrate the House and Senate version8 of the Act. the Senate 
bill included certain exemptions for ''investigative Information" 
and "law enforcement intelligence information ''108 The "inves- 
tigative Information" exceptmn was limned, by definition, to 11) a 
criminal investigation of a specific criminal act within the 
statutory jurisdiction of the agency; or (2 )  an Investigation by an 
agency empowered to enforce any federal statute or regulation. 
the violation of which subjects the violator to cnmmal or civil 
penalties The " l a i  enforcement intelligence Information" excep- 
tion was limited, by definition, to information compiled by law 
enforcement agencies, which agencies were further defined as 
"agendiesl whose employees or agents are empowered by State or 
Federal law to make arrests for violations of State or Federal 
law"'O0 The military has no explicit arrest authority for the 
purposes of physical security operations 110 

The phrase "law enforcement" also appears in three 
subsections of the Act other than subsection (ej(7). subsections 
(bX71, CjXZj, and (kI(2). In each of these subsections, the phrase 
"law enforcement" I B  used in a similar manner-that IS. to ___ 

lE'Repreienfat~\e Ichard made the fallowing statement 
In reierrmg to a "law enforcement a c f ~ n t i "  and la- 

eniorcement purpoies'  I am af murse, umng the expre~mon 'Isu 
enforcement" I" 1f6 general meanmg and ~n the broadeat reach of the 
term I include within that rmm rhose purpoies and a~f i s i f i e i  which 
are authorized by the Constitution. or by statute. or by the rules and 
regvlarians and the e x e ~ u f i v e  orders isaued pnrivant thereto Thus, 
~nrert>gatory matenal maintained shall Include, but nor be limirsd t o ,  
ihaf which 18 compiled or acqmred by any federal agency [far 
peraannel aecunfs 01 areein t o  clabaified Information purposes1 

120 Couc R r c  36,651 81974r He continued sfsfmg ' I t  11 really to make certain 
that  pditieal and relieone ~ c t i i i n e ~  am naf used as a cover for ~llegal or 
subierrive ~ c f ~ v i f m  [but there 161 no infention to interfere wirh the first 
amendment right. of citizsna ' Id sf 36 957 

lobs 3418. 93d C o n g .  I d  Sesa 5 2 0 3 W  2038br '19748 mmtroduced and 
referred ta  the Senate Committee on Government Operatlone, May 1, 19748 
irpiinfsd kn Source Bonk on Privacy supra note 93 a i  97 

lc'Source Book on Prwaey supin note 93. a t  97 
- " L e  i n f r a  note 130 and aceompan)ing text 
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describe limited exceptions to the privacy protections afforded by 
the Act The meamng of "law enforcement," therefore, should be 
interpreted in  a consistent manner throughout the Act Although 
subsections (b)(7) and (jX2) turn out to be of little help in the 
interpretation process,lll subsection (k)l2) 1s intereating 

Section (k) allows certain agencies to exempt certain records 
from many substantive provisions of the Privacy Act. Subsection 
(k)(2) covrri "investigatory material compiled for law enforcement 
purposes, other than rnatenal within the scope of subsection (j)(2). 

According to the OMB, subsection (kX2) 
allows agency heads t o  exempt a system of records com- 
piled in the  course of an investigation of an alleged or 
suspected violation of civil laws, including provisions of 
the Uniform Code of Military Justice and associated 
regulations . The phrase "investigatory material com- 
plied for law enforcement purposes" 1s the Same phrase 
as opened exemption I to the [Freedom of Information 
Act1 prior to Its recent amendment The case law 
which had interpreted . . . "law enforcement purposes" 
for the now amended portions of exemption Ib)(l)  of the 
FOIA should be utilized in defining those terms as they 
appear in subsection (k)l2) of the Privacy Act 112 

Exemption 7 of the Freedom of Information Act (FOIAi113 was 
amended114 at  approximately the same time as, and by the same 
committees that  wrote, the Privacy Act."S The FOIA amend- 
ments put "lawful national security intelligence mvestigatmns" 

reqverf [far the recardl '' Nelther the leglhlative hiatmy. nor the 
Cudelmei.  nor the ease law interpreting thie section focus an the I 
meamng of law enforcement ~n this context WYlth regard fa the esse law, pla 
who assert a \iolatmn of this section inranably focus on the sbsence of a 
reqvest from the agency in reempt of the recard See, e g , Doe v Digenova, 779 
F Zd 74 ID C Clr 19851 Defendants who are aaserting proper release, on the 
other hand. uaually rely on a different exception to justify release. See, eg 
Covert Y Harnnpton. 876 F 2d 1989 (9th Cir 19891 lrelmnce on routine uae 
exception1 Section 5 5 2 . 9 ~ )  s l l o ~ a  mms agancm9 ta exempt certain records from 
moat dubdfantive pmvmons of the Privacy Act, mcludrng pmvmoni requmng 
sccaunnng for dmlasuras, permlttmg access by the svblect of the record and 
restricting the types of information that may be collected and mainrained 
Subsection Q)(Z )  hoaeuer, 16 limited to records related to  the enforcement of the 

OMB Cmdelmes, supra note 105 a t  28,972-973 

Freedom of Information Act Amsndmenta, Pub L No 93-502. 88 Stat 

LL5These committeei were the House and Senare Cammittees on Govern- 

5 u s c e 6 5 2  (19881 

1661 11974) 

ment Operatloni 
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within the scope of "law enforcement purposes."ll6 The leg-mlative 
history of the FOIA amendments indicates that  the phrase 
"national security" was intended to include "military Security ' '117 

Sotwithstanding the intentions of some of the legislators 
who worked an the Act, ''national secunty intelligence" does not 
necessarily encompass "physical seeunty mtelligence." The phrase 
''national secunty" 1s ambiguous and may be limited to protection 
against threats emanating from foreign entities or domestic 
groups desmng the overthrow of the government.lls Additionally, 
a t  least one court specifically has rejected the application of FOIA 
usages to Pnvaey Act terms on the pounds that  the two statutes 
have radically different purposes 

icl Case Low Addressing Subsection W(7l.--No federal 
court has had oceaSmn to interpret subsection (el(1j ~n the context 
of a physical security intelligence operation The cases that  have 
interpreted subsection (eI(1). however, can be divided into two 
categories The first category involves complaints against the FBI 
and the Internal Revenue Service (IRSj-federal agencies that are 
emmwered to enforce s ~ e c i f i c  federal statutes or r e d a t i o n s  

" ( 5  u s c  5 (1988) 
"'The Joint  Explanatory Statement of the Committee of Conference noted 

the follow~ng 
Llkewlse. "natmnal ~ecunty '  IS to  be sfnctly construed to refer t o  
mdmry security natmnsl defense, or foreign polley The term 
intelligence in seetion 652M711DI 18 intended to  apply t o  poatlue 
mfelhgence gathering mwif ies ,  counter-mfolhgence activities and 
backmound security ~ n v e ~ t i ~ a f i m b  by governmental units which hare 
authority t o  conduct such ;nv.estirat& 

S Coni Rep So 1200 93d Cang. 2d Sese 7 11974r. mpnnted an 1974 

::'Courts h a w  used the phrase inconsistently The Supreme Court has used 
the phrase "national security funcnan" ~n ~ ~ n n e c f m n  with infarmation gathering 
on damestw radical argamzafmns Sir. e #  Mitehell v Farnyth 472 U S  511 
119851 The phraee, harever may he limited I" the domestic context t o  attention 
rendered to  groups that espouse the averthior of the government See e #  
United Statas Y United Statea District Caurt 407 U S  297, 309 n 8 11972, 
'holdmg that the Fourth Amendment required prim judicial approval of csnaln 
wirerap techniques ~n certain national recunty investigationel "'Safmnal 
Serunty' wlll generally he used mterehangeahly with 'foreign w u n t y '  except 
where the confexf makes if clear that i t  refers both to foreign seeurlty' and 
' ~ n t e i n d  security ' Zweihon v Mitehell. 516 F 2 d  594, 613 " 4 2  ID C Clr 1975r, 
cerl denied 425 D S 944 (19761 The executive branch has used ''nailma1 
Becunty'' m the f o r e w  threat eenfext See Exec Order 12 333, 46 Fed Reg 

u s  c c A I C  6286. 6291 

i P 0 d l  , > o n ? >  ,."_.l 

"BWacPhermn v Internal Revenue Serv ,  803 F 2d 479, 412 19th Cir 1986, 
Bul see Clarksan Y Internal Rsvenue S e n  678 F 2d 1368, 1374 n 10 (11th Clr 
19625 lanaloglnng the law enforcement provmons of the FOIA and Prwsey Acli 
Ciurkaan may be the better sppraseh Although the Privacy Act and the FOIA 
hsie  different p~rposea ,  narrow mterpretatmns of "law enfarcement' faclhtate 
both the purpose of the Priisey Act-that 13, restricting the type of personal 
mfarmafmn that  may he retained by the agency-and the purpo&e of the FOIA- 
namely, by mereanng the amount of miormatian available to the public 
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arguably relevant to the investigation in  questian.120 The courts 
in  these c a w  did not ponder whether the investigations were 
"authorized law enforcement activities," but, rather, whether the 
information collected was "pertinent to and within the scope" of 
those law enforcement aetlvities.lZ1 

The second category of cases involved the collection and 
maintenance of information on the conduct of employees. In each 
employee conduct case, the court found that  no subsection (eI(7) 
violation had occurred, concluding either that  the record com- 
plained of contained no information describing how the employee 
engaged in  an activity protected by the First Amendment,'22 or 
concluding that  tracking employee conduct and performance fell 
within the law enforcement activity exception.123 The sole support 
for the latter proposition was Representative Ichord's reference to 
"personnel secuntf in his statement.12' Moreover, in each of 
these cases, the court declined to consider the legdative history 
from the Senate, although one court did note that  the employee- 
employer relationship was special and closer scrutiny would he 
pven t o  any collection of information an nonaffiliated persons.125 
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Conaequently, the legislative history of the law enforcement 
exception IS ambiguous and the case law addressing the exception 
1s unhelpful Nevertheless, physical security intelligence opera. 
tions should fall within the scope of the Privacy Acr's law 
enforcement exception for several important reason8 

First, consider the plain meamng of the term, "law 
enforcement " The term implies an intent to enforce Some positive 
law. The purpose of phyaxal secnnty functions, however, IS 
primarily protective Off-past demonstrations that might disrupt 
military activities do not necessarily involve violations of law 
within military junsdictian,lz~ nor mag they necessanly encom- 
pass criminal violations of any federal law.127 

Additionally. the use of the root "force" within "law 
enforcement" mphes B prerogative to use farce Actually, various 
definitions and usages of law enforcement equate law enforcement 
authority with specific powers-such as the powers to execute 
searches, to seize evidence, or to make arrests'28-in connection 
with violations of specific laws within the jurisdiction of the one 
asserting the authority.129 In conducting physical security 

126Compa~es 9R 380-13, ~ l i p i a  note 9, para 6a lauthormng information 
gathering precedent to an aff.post demonstrarmnl 
para 3b(61 lstating that  AR 330 23 1% not app 
m r e s f ~ g a l m s  and l a w  enforcement mtelhgence 
DOD D i i  620027 also categanie intelligence oper 
-6 separate from the inveatigatian and pmieeutran of cnmei  within the 
iunsdicfian af DOD Compare DOD Din 5200 27, supra note 34 para D 1 d with 
id para D 1 g 

-2-Conspiracy IO use force in impeding federal government fvnctiann I P  
prohibited by 18 U S C  5 2384 119881 ISeditroua Conspirac)r If no conspiracy or 
use of farce ~ U I I .  a vmlatmn of federal anrnmal law may not even occur To the 
extent that  B federal Isw might be violated. the FBI-"at the DOD-has i p e c ~ f i c  
rerpanslbiliry to mrestigate and fake further action See Department of Jvstiea et  
e l ,  Memorandum of L-nderatandmg Between the Departmenta of Justice and 
Defense Relating t o  the Inveaiigafian and Praaeiution af Certain Crimes IAvguit 
19841. repnnfed zn D E P T  01 A ~ Y ,  RED 27-10. LEOIL SERWCES hlr~irnnv 
J u s r r ~ ,  p ~ r a  2.7 125 Jan 1990) 

"'Sea. @ E ,  Federal Tart Claim3 Act 28 U S  C 5 2680 r19881 (defining law 
enforcement officer BL 'any officer of the Umred States who LS empawered by Isx ro 
execute aearchea. to m z e  emdenee. or to make arrests far i l o l a t i o n  of federal l a ~ ' ' 8 .  
Age Discnm~natmn Act, 29 US C I 630 119801 (definmg law enforcement offirer ai 
m e  whale dnlies are "pnmanly B e  ~nveitigatmn, apprehension, or detention of 
mdiriduals suspected or coniictsd of offenses against enminal laws of the mafe"i, 28 
U S  C I 7608(a) (19881 (authannng Internal Revenue Semce  "enforcement officers' 
to execute searchea, make seizures, and make B L T D ~ L ~ ) ,  see nlm AR 381-10. supre 
note 38, app A, para 18 (defining 'law enforcement acti\nfiss"> 

- *#See supra note 128 and ~ecampanying text The Army has created B 
blanket "law enforcement' routine use for privacy n ~ t  recorda but "[Llhe agent) to  
rhrch  the recorda are referred must be the appropriate agency charged r i t h  the 
responaibdity of m~est igs tmg or prosecuting the vialation or charged with 
enfarring or mplementmg the statute, rule, regulation. or order issued pursuant 
thereto" AR 310-21, supra note 64, para 3-2a. are a180 Lamont v Department of 
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operations, however, the military has no arrest, search, or seizure 
powers, a t  least as ta incidents that  occur off post.18O 

In essence, the mihtaly's right to conduct physlcal security op. 
erstions 1s the same self-defense right shared by all persons and 
entities. To equate preparations for self-defense with law enforce- 
ment would enable all persons and organizations to label their 
security functions as "law enforcement" and t h e x  lecurity 
personnel as "law enforcement oficere." Furthermore, any inaiat- 
ence that physical seeunty mtelhgence operations are "law enforce- 
ment activities" risks labeling such operations as violative of the 
Posse Comitatus Act. The Posse Comitatus Act provldes as follows 

Whoever, except in case8 and under circumstances 
expressly authorized by the Constitution or Act of 
Congress, willfully uses any part of the Army or the Air 
Force as a posse comitatus or otherwme to execute the 
laws shall be fined not more than $10,000 or ~ m -  
prisaned not more than two years, or both.131 

Significantly, the rnditary's prerogative to conduct p h y s d  
security or protectme functions is not authorized expressly by 
Congress or the Const1tutian,'3~ nor is i t  the aubject of any 

"OSer DEP'T OF A m y ,  PAMPHLET 27-21. LEDAL S E ~ C E S  h ~ r h - ~ s r a a n v ~  
L-D CIVIL L% Havneooa. para 2-19 (16 hlar 1992, "Short o i  a deelaranan of 
mama1 law, ,the military1 remalna subardmate to clnllan authontles--n does not 
become an mdependent Is* enforcement body In the absence o i  a derlaratmn o i  
martial la%,, the mllrtary does not even have B powm to arrest  whlch 1s any more 
exfrns~se than that a i  the ardmary cmlen' '  Rrpori on Military S u i r ~ d l o n e e .  
supra note 7 at 108 In addnmn. 10 U S  C S 809!el 1198Bi and 18 U S  C 5 1382 
119881 hare been mted 83 implied authanty to conduct Jearehes I ~ L I Y T P I .  and 
arrests of c~vihans. but only far c ~ v d ~ a n a  m port Unlted States v Banks 539 

1024 11978~ (holding Lhat the Parse 
personnel from aehng on an-base 

"?he suthont) to protect military functions, wherever they are eonduefed 
I" implied form Far example the Secretary of the Army 1s respanslble 
etioning and effkiency of the Department of the Arm) " 10 U S  C 8 
1983,. and 16 recponeible to  issue replafmna ' for the government of 

hi6 department. and the custody. use, and preservstmn of 11s records. papera 
and p m ~ e r t i  ' 5 C S C 6 301 119881 The Sunreme Courr ha* rlrrrl an Inhsrsn; . . .... .... . .. ....... -. . 
authority in the cammanher. perhaps mphed'fram the Constltutmn t o  mamta~n 
order and diicipline on B mllltary rerematmn Cafeferla Workers YcEIroy. 367 
U S  886 (1961) Certmn rtatules a160 hare been cited a i  implied authority for 
mlhtary s e e w i t ?  and law enforeement operananl on post See Banks,  539 F 2 d  at  
16 Despite the lack of B securltv r n l s b m  exprerrly authanzed by the Constl tumn 
or by an act of Cangreaa Army replatmnr state  that the Posse C o m ~ f s t u ~  Act 18 
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executive order addressing mtelhgence operations. 133 Accordingly, 
even If security operations are "law enforcement activities," 
whether those operations are "authorized" as speedically r equmd 
by subsection ( e ) i I j  1s still quedtionable 

If military physical security operations are "authonzed law 
enforcement actmties; the remaining issue 1s whether mamte- 
name of information on nonaffiliated civilians 18 pertinent to. and 
within the scope of, that  activity .Most courts that have 
considered this issue have decided that any information that IS 
relevant to the law enforcement activity satisfies the require- 
ment.134 The Eleventh Circut,  however, applies a tougher 
standard It requires the information to be connected to an 
investigation of past, present, or anticipated violations of statutes 
that  the investigating agency IS authorized to enforce 

2 Subsection f e ) / l l  -"Each agency that maintains a system 
of records shall . maintain in its records only such information 
about an individual that  I S  relevant and necessary to accomplish 
a purpose of the agency required to be aceomplmhed by statute or 
by executive order of the President "136 Agencies may choose to 
exempt some records from this requirement The DA, however. 
has not claimed any such exemption for its physical security 
intelligence Systems of records 

Subsection ( e X l )  imposes more than a relevancy standard I t  
actually require8 a conscious decision to be made that the 
information ~n question IS required to meet the needs of an  

mapphcable t o  re~urlty opersrmn~ DEP'T OF ARMY, REO 600-51, SUPPORT TO 
LAU E Y ~ O K E I I E ~ T  para 3-5 11 July 19831 [heremaher AR 500-511 

Exec Order No 12,333 46 Fed Reg 59 941 11981, ldiaevaaing rerurifg 
~n the iontext of pmteetion agamt  fareign thresfir 

lZ.See e # ,  Jabara v Webiter, 691 F 2 d  272 280 16th Clr 19821 c r i l  
dented 464 U S 863 (19831, MacPherran Y Internal Revenue S e n  803 F 2d 479 
l0,i  P . .  > a * * ,  
I.,. _/. .l""l 

:J'Clarkson v Internal Revenue Serv 678 F 2 d  1368. 1378 811th Cir 1982, 
'citing Jabara Y Kelley, 476 F Bupp 561,  581 IE D Mich 1979'r Jobaio L 
Kellri was the firit federal court o p m m  to  consider the apphcatmn of subsection 
( e j t i i  After Clarksan wag decided. Jabaio L K d l q  %as reversed on appeal 
Jabara Y U'ebafer 691 F 2d 272 16th Clr 19621 e r t  denied. 464 U S  883 '19831 
Jabam L Webam rqected the specific mnnectiun to  a past present 07 future 
c ~ ~ m m a l  act, and substituted a relevance standard-that 13, 'relevant to an 
avthorized criminal miesr i~afmn OT an mtelhgence or admimifratwe m e  ' I d  81 

280 
" ' 5  U S C  B 5 5 2 s l e r r l  ,1988, 
19.'sei id 8 SSZaul 2 ,  'co'enng e~rtsin criminal law enforcement recorda, 

id 8 552a(k112r ( c w e r m g  orher ~nrestigafary matenal compiled far la- enforce- 
menf pnrposei Department of the Army has exempted the eounterlnrelllgenee 
operatiam files--at h e r  t o  the extent Lhsf they satisfy the 'compiled for la- 
enforcement purpose' requlrement DA PAM 26-51 supra note 96. para 6-9 

" ' 5  U S C  B 5 5 2 s l e r r l  ,1988, 
19.'sei id 8 SSZaul 2 ,  'co'enng e~rtsin 

id 8 552a(k112r ( c w e r m g  orher Inrestlgafar). 
menf purposes Department of the Army hr 
operatiam files--at h e r  t o  the extent that 
enforcement purpose' requlrement DA PAM 

criminal law enforcement recorda, 
matenal compiled far la- enforee- 

II exempted the eounterinrelligenee 
they satisfy the 'compiled for la- 
26-51 supra note 96. para 6-9 



19931 CNILIAN DEMONSTRATIONS 141 

agency 138 The legislative history of this subsection indicates that  
the government must show that  mamtenance of the information 
in question is warranted by some "overriding need of society" and 
that  the goal of the government in maintaining the information 
cannot be met reasonably through alternative 

Nevertheless, the OMB has interpreted the underlying 
purpose of the requirement in subsection (elil) quite broadly Its 
interpretation allows the maintenance of any information made 
necessary "[bly the Constitution, a statute, or executive order 
authorizing or directing the agency to perform a function, the 
discharging of which requires the  maintenance of a system of 
records "140 Under this standard, the Secretary's Statutory power 
to issue regulations for the "functioning and efficiency of the 
Army"141 arguably i8 a sufficient grant of implied authority t o  
maintain information gathered incident to physical security 
intelligence operations. Further, the case8 do not follow the 
lepslative history in  placing the burden on the government to 
show an overriding government interest and lack of alternative 
solutions when specific information is challenged under subsee- 
tmn (elill. Instead, the plaintiff apparently is required to 
demonstrate that  the information collected and maintained 1s 

"irrelevant" or "unnecessary" to the function m question.'42 This 
relaxed relevancy standard weakens subsection ie)(l) as an 
effective hmit on the type of information collected far physical 
security intelligence purposes 

3. Enforcement -The Pnvacy Act provides for both criminal 
pena l t~es"~  and civil remedies 144 Although criminal violations 

'"Anaiym of House and Senafr Compromise Amendments lo  chr Federal 
Primcy Acl, 120 C o w  REC 40,405 11974). r r p r m d d  m Savrce Book on Pnvacy 
supra note 93 st 868, 863 "Information may not he maintained i m p l y  because II 
IS relevant, ~t must be both relevant and necessary'' OMB Gudel~nea ~ u p m  note 

. .  
'"OMB Gudelmea. *upin note 105, a t  28,960 
" ) lo  U S  C S 3013!rlll) 11988) 
"'See. e a ,  Reuber Y Umied States, 829 F 2d 133 !D C Cir 1984) Rruber, 

the employee of government contractor Lltton, challenged the government? filing 
and maintenance of a letter of repnmmnd m u e d  by Lltton t o  Reuher The Revher 
c m i f  held far the Gwernmmt. ~tat ing  the plarnliff failsd La demonstrate the 
infarmatian was either ''Irrele\ant or unnecessary' Id at  139. Q ~ L  elso Kaasel v 
Veterans' Admin, 709 F Supp 1194 (D S H 19891 lplamtiff unahls to show 
lnfarmstlan X B I  """"Pceabary or Irreleuant') 

"'E U S C S 552s!ii 119881 
:**id 6 662aIgi 
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are unlikely under the physical security intelllgenee s ~ e n a r d l j  
and aggrieved parties cannot assert claims against individual 
employees of the United States, the Privacy Act does allow for 
civil remedies in suits against the United States146 Specifically, B 

plaintiff may sue the United States to recover far the "adverse 
effects""' that  he or she experienced because of violations of 
subsections ( e ) ( l )  or (eI(71 In addition. if the named agency "acted 
in a manner which was intentional or willful," the United States 
must pay costs, reasonable attorneys fees, and the greater of 
$1000 or ''actual damages'' sustained by the individual 140 

The phrases "adverse effect" and "actual damage" have been 
construed broadly by the urcuit courts. "Adverse effect" includes 
psychological effects,'49 and extends to fear of an official 
mvestigatmn.lS0 "Actual damages" encompass all the  ordinary 
elements of compensatory damages, including damages that  are 
not objectively quantifiable, such as pain and suffering caused by 
mental distress le1 

The meaning of "acted in a manner which was intentional or 
willfuul" 1s less clear Although a plaintiff does not have t o  prove 
that  agency personnel actually knew they were violating the Act 
at the time of the v1olation,'s2 the plaintiff must demonstrate 
behavior exceeding grass negligence,l63 or prove that  "the agency 
committed the act without grounds for believing it to be 
lawful "154 

"'Subaectmr (11'11 and rij13 are irrelwant because they address wrangiul 
disclosure and the uae of decelt m obtaining information dread) contained i i r h i n  
a Pnvacy Act record Subsecrmn !Wz pmvada. that m aflicer or ernplmee uha  
'w~llfui lg m a m a m a  B system of records wrhovr meetmg the n u t m  requirements 
of subsection ler14' of this dectmn ahall be guilt> of B misdemeanor and fined not 
mare than $5000" Investigative f i l es  held by the TSAINSCOY and local eriminal 
mfarmafmn files meet the bubseefion me"4 publishing requirement There 
systems of records are defined i o  broadly that an installation staff member l i d ?  
could not create-either knowingly or neghgenrli--a record in the ph?sicai 
necvnty mtelhgence arena that  uould not be encompassed w t h m  the rele\anf 
definirion See DA Pahi 21-51 suom note 98 sf 37-48 

" 5  U S C  4 652a#g,ll i  81988' 
' - I d  6 552algr11 'D8 
"Id 9 552a'gi'l' 
"Paiki Y Internal Revenue Serb 618 F 2 d  677 '10th Cir 19601. Johnion 

'rJohnsan, 700 F 2d ar 953 
. 5  I d  at  974.88 The Johnson court analyzed the lemslafirs hmtur) of the 

Pnvacy Act and concluded that  the remedies I" the A d  *ere Intended to  be 
analogoun to  those pronded for ~n common-law ~nxa3mn af pn"8c)  Sei Poikr 618 
F 2d at  682 63 

i'Tnenna 1 lYilrers 8 2 1  F 2 d  789. 799 ID C Cir 19878 

v Department of the Treaaurp, 700 F 2 d  971 '5rh C i r  19831 

"Id 9 552a'gi'l' 
"Paiki Y Internal Revenue Serb 

'rJohnsan, 700 F 2d ar 953 
. 5  I d  at  974.88 The Johnson court analyzed the lemslafir 

Pnvacy Act and concluded that  the remedies I" the A d  *ere 
analogoun to  those pronded for ~n common-law ~nxa3mn af pn"8c)  
F 2d at  682 63 

i'Tnenna 1 lYilrers 8 2 1  F 2 d  789. 799 ID C Cir 19878 

618 F 2d 677 '10th Cir 
v Department of the Treaaurp, 700 F 2 d  971 '5rh C i r  19831 

of the 
to  be 

k i  618 

>>li at 789, Britt b Aa ia l  Inrellrgence S e n  

-"Albnght \ United States 732 F 2 d  181. 169 8D C Clr 1964 

886 F 2 d  644 6 6 1  83d Cir  
19898 
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4. Discussion.-Although the "relevant and necessary" re- 
quirement of subsection (e)( lJ  may be satisfied by the current reg- 
ulations,'j5 the application of subsection (eX7Ys proscription 
against mamtaming information on activities that  are protected 
by the First Amendment is problematic Current physical security 
intelligence regulations generally make no dietinction between 
personal, politmal, and other mformation.156 The only specific 
requirement 1s applicable to MPs-that IS, "Information coneern- 
ing purely political activities, personalities, or activities in which 
no crime is  indicated or suspected, will not be collected, recorded, 
or reported.'' 157 Consequently, the physical security intelligence 
regulations need to  be restructured with an eye toward ensuring 
compliance with subsection ( e ) ( 7 ) .  

Given the  difficulty with interpreting subsection (e)(7J, a 
challenge to the collection and maintenance of information on 
activities protected by the First Amendment may fall to show that  
the agency acted "without grounds far believing it to be lawful." 
Although this defense might stop the first plaintiff, it does not 
justify the Army's fading to bring the regulations ~n line with a 
proper interpretation of subsection (eJ(1) Instead, to make the 
regulations comport properly to the Privacy Act-and, specifically, 
the limitations in the Act concerning the collection and mainte- 
nance of information on individuals who are engaged in protected 
speech, assemblage, and assoeiatmn--several changes should be 
considered 

One way to avoid the application of the Privacy Act entirely 
1s to avoid maintenance of information an identifiable persons. 
Information on individuals that  is received, either from military 
investigators. outmde agencies, or other sources, might be 
screened or summarized m such a way as to remove personal 
identifiers Identiffing collected data with groups, and not 
mdmduals ,  eliminates the applicability of the Aet.168 

"'Although uords such 88 "e~senfia1.. and "rsleu8nt" are used m the 
regulations, they are naf defined further and leave the interpreter with great 
diecrerion Tho reqvlremsnt that no mfarmatm be collected "based solely on 
advocacy" 1s B restnctmn on uhen infamallan may be collected-not on u h d  
information may be collected 

l'lATguably, ths described procedure still could result in a technical 
rmlstian of the Privacv Act "Mamtenanre" 16 defined. far D Y I D ~ ~ ~  af the Act a8 
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The maintenance of some information about individuals may 
be unavoidable Persons who are group leaders or instigators may 
have to be identified and tracked by name. In this case, the lept i -  
mate use of the law enforcement exception to the ban on main- 
taining information on activities protected by the First 
Amendment may be possible The Army might, for instance, in 
connection with a physical security Investigation, uncover evi- 
dence of a specific past, present, or future violation of the law 
This evidence could be forwarded to the applicable law enforee- 
ment agency, which then might open an investigation and requeat 
further amstance The Army then could justify its information 
practices under the law enforcement exception to subsection 
(eI(71, by accommodating the law enforcement authority of the 
civilian agenc),.1ss 

Some information, however, has so little relevance t o  any 
physical Becurity intelligence operation that  it could be excluded 
categorically. Information on personal financial statuses, eduea- 
tional histones, sexual practices, and rehaous beliefs could be 
considered for such exclusion 

W. Posse Comitatus Act 

The Posse Comitatus Act ( P C A F  may affect the interaction 
between the military and civilian activities The Army has taken 
the position that  the PCA does not apply to actions undertaken 
primarily for military or foreign affairs purposes, including 
physical security operations lfi2 Because no express authority to 
conduct physical security operations exists, how the Army has 
derived this position from the PCA is unclear. 

The Supreme Court has not opined on the extent and limits 
of the PCA, but lower  court^ generally have defined It as proscrib- 
Ing actions that  are "regulatory, proscriptive, or compulsory" in 

Revenue S e n  678 F.2d 1368. 1374 (11th 

u.8.c 5 1385 119R8r. QLI supra notes 131-132 and mompanying text 
I * * A R  500-51. supra note 132, para 3-4a Specific funitiana that fall ~nfo 

this iategary include 'actions related to  the commander's mherent aurhonty to 
mainfain l a w  and order on a militsry ~niifallahon 01 fachty/ and "pmtectlon af 
DOD personnel DOD equipment. and official guests  of DOD " Po dl8tlnctaon 1s 
made between on-post and off-poaf function3 or sctlvlfles 
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nature.163 Congress has authorized specific forms of assistance for 
counternarcotics efforts and, m so doing, specifically has diaap- 
proved the use of mihtary personnel in  search, Seizure, arrest, or 
similar activities.le4 This statutory language could be interpreted 
as implicit approval of the "regulatory, proscriptive, or compul- 
sive" definition of the PCA.165 

To the extent that  physical security intelligence operations 
are passive in nature, they arguably are not "regulatory, proscnp- 
tive, or compulswe." Unless the Army otherwise labels physical 
security intelligence operations 
the PCA should not prove to be a burden to these operations. 
Additionally. although the PCA provides for criminal penalties, it  
18 not independent authority far a civil cause of 

"law enforcement activities," 

VI. The First Amendment 

Political groups and Indi\iduals-part,cularly those that  
protest affieml government policy-will not take kindly to being 
investigated by a government agency, such as the Army. If a 
particular investigative or information storage technique runs 
afoul of the Privacy Act, or any other statute, the plaintiffs may 
have a cause of action against the nonconforming agency The 
Fourth Amendment also offers protection to Individuals against 
certain investigative techniques. To stop an entire investigation, 
however, a plaintiff may allege that  the very existence of the 
investigation violates the protestor's First Amendment rights. 
Specifically, the party could allege that  the mew apprehensmn of 
"big brother''168 watching what he or she does deters him or her 
from fully enjoying the freedoms of speech, assemblage, and 
association. Regardless of the asserted need for the government 
surveillance, such a party likely will assert that  the right to 

."Binsonetto v H a p e .  776 F 2 d  1384, 1390 16th Cir 1985). United States 
v Red Feather. 392 F Svpp 916 (D S.D ), aff'd sub nom, 541 F 2d 1275 18th 
Cir ), c e l l  d m i r d ,  430 U S  970 11975). 

:"lo u s c  8 375 (Welt svpp 1991) 
~'~lmterestmply. when the Army believe& the Posse Camitatun Act aetvslly 

appliea. the Army interprets the pmhhtlans of the Act broadly Far example. 11 
no military function or D Y I D O I ~  exists. the Act would Dreclude the m e  of mlhtarv 
P B C B D ~ ~ B I  for ''anwue~llan& or pureuit of mdmduals " OT as "informants, 
undercover agents, Investigators. OT interrogators " AR 500-51, supra note 132. 
para 6-5 

"'See supra noten 131-132 and aeeompanylng text (discussing the law 
enforcement exeeptlan to the Privacy Act's ban on collection of First Amendment 
Infarmatla") 

Le'Bissanette Y Hmg, 800 F 2 d  812, 814 18th Cir 19861 [dicta) 
-"See Note, Judicial R r i i u  of .Military Surieillance of Cmilians Big 

Brother Wears .*lodem Army Green, 72 COLXM L REV 1009 (1972) 
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conduct political activities free from the government's ''chilling 
effects" IS paramount 169 

A Standing 

The only c a ~ e  to reach the Supreme Court as a challenge to 
Army domestic intelligence was Larrd v Tatnm 170 In Lord  L. 
Taturn, The plaintiffs claimed that the Army investigative system 
"chilled them First Amendment rights The Army prevailed in 
Larrd o Taturn because the plaintiffs failed to allege and prove 
the necessary rnjury-in.fact required by the "case or controversy" 
language m Article I11 of the Constitution Any future plaintiff 
who ulshes to mount B judicial challenge based on an Army 
physical Security Intelligence operation in court first will have to 
hurdle the L o r d  u Tatum barrier In the t w n t y  yeara since the 
Supreme Court spoke in L o r d  b Tatun, however, judicial gloss 
has reduced the size and scope of the conditions that a plaintiff 
must satisfy to assert standing. Analysis of the "law of standing" 
provides same insight into how internal military guidance for 
physical security intelligence nevertheless might be structured to 
raise the Lawd o Taturn barrier as high as possible 

[The Laird L. Taturn Court1 granted certiorari to 
consider whether . respondents presented a justlcmble 
ControYersy In complaining of a ''chilling" effect on the 
exercme of their First Amendment Rights where such 
effect 1s allegedly caused. not by any specific action of 
the Army againat them, but only by the existence and 
operation of the intelligence gathering and di8tributian 
system, which is confined to the Army and related 
agencies lil 

The L o r d  v. Taturn court characterized the plaintiff's allegation 
of ''chill" as "subjective," which, under Article 111, was not an 
adequate substitute for "a claim of specific present objective harm 
or a threat of spee~fic future harm ' '17% 

UnfortunatelS-, the Laird o Taturn opinion 1s ambiguous and 
has been interpreted in many different, and often contradictory, 
ways. For example, courts differ on their conclusions as to 
whether L a r d  o Toturn applies to plaintiffs who are specific 

'#The use of the term 'chill" in the First Amendment context has been 
traced to W'leman v Updenan, 344 CS 183 196 11952' [Frankfurter. J 
concurring) Inating the inhibiting effect of loyalty osfhsr See Sehauer, Fear Ruk.  
and the First Amendmenf Lhniaraling the 'Chilling Effect', 58 B C L REV 686 
686 n 1 119781 

- 408 u s  1'19721 
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targets of 1nvestigation.173 S~milarly, they differ as to whether 
L a r d  c Taturn applles to  mvestlgatmns that  go beyond pubhcly 
available s0urces.~74 Finally, conrts disagree as to whether Larrd 
o Tatum mandates that  the alleged government action be 
''regulatory, proscriptive, or compulsory" to satlsfy the minimum 
reqmrements of "chilling effect' required for standing.17~ 

To avoid the difficult standing barrier of Laird v Tatum, 
lower courts simply may recharacterize "chill" as "censorship,""S 
or decide that  the entire "holding" of L o r d  D. Totum la 
meaningless dicta Radically dlfferent interpretations of L a r d  
u Tatirm may Stem from the lack of principle underlying the 
L a r d  u Tatrm holding. Article 111 of the Constitution limits the 
jurisdiction of the courts to "cases or controversies '' This 
eonstltutmnal l imztatm hmtoncally has r e q u m d  that  the 
plamtiff show, among other that  "he [or she1 personally 
has  suffered some actual or threatened in~ury  a6 a result of the 
putatively illegal conduct of the defendant.""g Historically, the 

'.'Campare Pre ibyterm Chvrch v Unlted States. 870 F 2 d  518 (9th Clr 
1989r lthe Laird t Toturn plaintiffs alleged only that they "caneewably" could 
become svbjeit to  the Army's domeitlc ~urvelllance program) i t i lh Tatum v Lawd. 
444 F Zd 947 964 n 17 ID C Clr 1971) ("The recard shows that most If not d l  af 
the appellanla and Orgamsstmnr of whlch they are members hare been the 
subjects of Army aurve~llance and then  names hsve Bppoared m tha Army's 
records"1 

Tauiuni charactanzed as ~ n ~ o l v ~ n g  clandeitme methods. ~nf i l t ra t~on.  and 
sophisticated electramcJ) uith Handschu Y Special Servi D i u ,  349 F Snpp 766. 
769 I S  D N Y  19721 !Lotrd L Taturn charactenzed ab m ~ o l u m g  paesive 
~ntelligenee gathering from open and public anur~ea)  

ompare United Preahyiansa Church v Reagan. 738 F2d 1376. 1379 

"'Compare Donohae Y Dowbng, 465 F 2d 106, 190 (4th Cir 10721 (Laird t 

"'Keene v Meere 619 F Supp 1111. 1117 ( E D  Cal 1965). iri 'd on other 
grounds. 481 0 S 465 119871 

'..The Covr f i  op~nmn ~n Laird L Talum naled the plamtlffe apparent 
C O ~ C ~ S S L O ~  that  they themselves were not chdled L a n d  L Tdurn. 408 U S  st  
13-14 ''Thla ~ o n c e s i i ~ n ,  if accepted, would leave the Court only with claims that 
the government aehon w88 unlawful, not that  anyme before rhe Cavrt had been 
'mmured in fact' m any acme " The lack of actual chrll to  the L a r d  r T d u m  
plaintlife renders any subseqvent discninon of types a i  chdl rrdeuant t o  the 
caie LAUREPCE H Timx,  Ax~n~can- COF~IITUTIOX.U LAW 9 3-16. at 122 (2d ed 
1088, 
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Supreme Court has connected the "injury-in-fact requirement" to 
the "case or controversy" provision by reasoning that actual injury 
motivates the plaintiff to litigate, which ensures adequate 
presentation of the case.180 

"Injury in fact" includes physical, monetary, and psycholoB- 
cal injuries. Standing not only arises from injuries that  are past 
or present, but also may result from anticipated mjunes.181 
Logmlly,  the plaintiff who is a l l e ~ n g  threatened mjury, rather 
than actual injury, is motivated by a present fear of future injury. 
This IS the impetus that motivates a plaintiff in a chilling effect 
case-fear that mmu6e of information gathered, or even just the 
knowledge of being a government target, will result in loss of 
employment, loss of security clearance, or loss of reputation. The 
only difference between a chilling effect ease and other antici- 
pated injury case8 is that, in the former, the plaintiff cannot say 
exactly what the government might do; Instead, the plamtiff can 
give only a long list of posslble future injuries Accordingly, the 
relatively IntanQble apprehensions asserted by a plaintiff in a 
chilling effect lawsuit may be different in degree than the fears 
alleged by a party who can point to a specific threatened injury 
Nevertheless, the Supreme Court has acknowledged that the 
plaintiff in a chilling effect case has no less standing to ~ u e  than 
does a plaintiff who 16 able to specify a feared injury with 
particularity Consequently, notwlthstanding the understandable 
first impression from a chilling effect case-that IS, the plaintiffs 
fears are just too speculative-by satisfymg the requirements for 
Article 111 standing, a plaintiff normally will have made a 
sufficient showing of potential harm to prevent the allegation 
from being excluded eategoneally.'8z 

Laird u Taturn presents another philosophical problem. 
Once the minimum Article I11 standing requirements are 
satisfied, the courts often look to other prudential factors when 
deciding whether to consider the merits of a particular case The 
~~ ~ ~ 

lloSee Baker Y Cam, 369 U S 186. 204 t1962r 
">Sea TRIBE supra note 177 5 3-16 
:LsSae, 8 g , Lamonr Y Postmaster General. 381 U S 301 ,1965) Plamnff 

Lamonf challenged B emtute directing the Past O f i c e  to  detain " ~ ~ m m u n i s t  
propaganda' msil until the addressee msde B request far delivery The Court 
accepted the plsintiifi a~derfmni af standing The Court found the itstute to 
~mpose  an vnconitrtvfional First Amendment infringement because those nho  
read such material 'might think rhey would ~ n > ~ f e  dmaster if the) read what the 
government ssys contam the aeeda for treaaon" Id at 307 Laird L Taturn 
distinguished Lamonl on the s o u n d s  that, I D  Lmnonf, the government actuall) 
required the plmntiff t o  do somothmg-namely. make a ~ s q u e s t  far mall materlal 
The ~wury .  however. LS not makmg the request but. mntead. the fear of whar the 
government WII do with a h a t  of thobe who desre communist propaganda 
Lomanl IS nor dirfmmiahmble from Laird L Taturn m this ~ e n a e  
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L o r d  L.. Taturn opinion fails t o  address an important considera- 
tianla3 that  supports justiciability and is present in  all chill cmea. 
The Fimt Amendment is not just another coequal element of the 
Bill of Rights. Rather, the First Amendment "transcends"'8' the  
other nine amendments by protecting bath individual and societal 
interests. To the extent that  the government limits, or attempts 
to limit, an individual's right to  free speech, assemblage, or 
association, society also LS injured. The free exchange of 
information is actually necessary to the basic functioning of a 
democratic form of government.185 By arbitrarily excluding 
plaintiffs who allege a subjective "chillmg effect," Larrd U. Tatum 
run8 counter to the histoncaliy expansive consideration of First 
Amendment interests.186 

These concepts shed some light an the willingnees of certain 
past-Laird v .  Tatum decisions to  stretch Larrd v. Taturn's facts 
and findings to denve standing. Two Supreme Court decisions are 
particularly important. First, in Socialist Workers Party U. 
Attorney Genere11e7 (SocLalLst Workers Party 1111, decided shortly 

"'Owen the Court's C D ~ C I Y B ~ ~  in Laird v Tatum, that  the plamfiffb lacked 
Article 111 standmg. any discvanon of prudentla1 standing laclots would have 
been diets Nevertheless, the Court did mention I ~ B  concern that judiaal r m e v  
covering the Army's e x t e n w e  mtelligence actrnties of the period would leave the 
"federal courts as '~rfually eontmumg m o m m a  of the wmdom and aovndness of 
Execvtive action'' Laird L Tdum.  408 U S  at  15 One commentator suggested 
tha t  the Court was leer). of becoming involved m aueh a ainsmve and complex 
p d ~ t ~ e a l  ~ Y B  and ths t  the "pohtieal quostion'' doeinne la  the beat explanatm far 
the Laird LI Tdum decalon Note, avpra note 168, at 1027.28 Of COYTIB, the 
pDlitiral question doctrine would be of less imporranee to a legal challenge 
mvdnng a ipecific ineldent at the installation level 

LB1Spei3er Y Randall. 357 U S  513. 526 11958) 
"'See TRIBE. supra note 177. S 12-1 (dmuaamg h ie tor id  and judmal 

precedents supporting the necessity of free speech to indirrdual fulfillment and 
stable ga~ernmenti 

"'For example. in Broekett Y Spokane Arcades Inc, 472 US.  491, 503 
(1965). the Court--ln dmcussmg the "overbreadth doetnne-noted the followmg 

. .  
See alm Board of Camm'ra r Jews far Jesus, 462 U S  569, 674 (13871 Lomont IS 
a de facto L ~ B P  of representation of third-party mteresti ~n a First Amendment 
context See Lomonf, 381 U S  a t  301 The only harm to Lamanf was the 
yqumament tha t  he Idmhfy himaelf to the Post Ofiice as merested m 
propaganda" matenals By brinpng m f ,  howsuer. he w m  telhng the world that 

he was interested m those materiala and thus exacerbating-not remedmng-the 
potential personal harm The only rrghti that he could have nndlcated by hls sult 
were the nghta of third parties and society in general See Note. Police Dossars 
and Emerging P r m i p h a  of Frrsf Amendment A d p d m t i o n ,  22 STAY L Rsv 196. 
204 1197U) 

>''419 CS 1314 (19741 (Marshall, Cir J 1 
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after the decision in Lard  v Taturn, Justice Marshall cansidered 
a federal appeals court decision e n p m n g  the FBI from momtor. 
mg a national convention of the Young Socialist Alliance In 
determining that the plaintiffs had standing under the F m t  
Amendment to challenge the FBI's surveillance. Justice Marshall 
distinguished S o c d i s t  Workers Party 111 from Lord  v Taturn by 
pointing out that  the alleged surve~llance in SoeLolist Workers 
Party III had the "concrete effects of dissuading some delegates 
from participating actively m the convention and leading to 
possible loss of employment [Whether claimed chill 1s 

substantial or  not 1s a matter to be reached an the merits "188 

The injuries cited by the plaintiffs in Socrolist Workers Party 
111, however. are difficult to distinguish from the injuries alleged 
in Laird v Toturn The plaintiffs in Lord  o Taturn asserted that 
their associational rights had been injured because the Army's 
surveillance had deterred others from talking to them. Addi- 
tionally, the plaintiffs in Lard  u .  Totum complained that them 
future employment opportunities might be restricted The only 
difference between the two cases-at least, as reflected in the 
facts as stated in the judicial opinions-was that the Army 
admitted to providing Lts information only t o  "related civilian 
investigative agencies," while the FBI specifically admitted to 
providing its information to the federal agency that made federal 
employment declaims Becauae the FBI was one of the Army's 
"related civilian investigative agencies" for domestic intelligence 
p u r p ~ a e s , ~ ~ ~  this difference amounted to a superfiaal distinction 
The different outcomes in Socialist Workers Party III  and Laird u 
Toturn rationally can be distmguiahed in only two ways. by taking 
cognizance of the differences in pleadings between the two cases 
or by interpreting Larrd o Taturn in a manner that ignores the 
Lard  L Taturn facts 

In Meese u Keene.130 a 1987 Supreme Court decision, the 
Court further hm>ted the effective reach of Laird u Totum 
Plaintiff Keene, a California state representative, wanted t o  show 
three films produced in Canada. The Justice Department. in 
accordance with statutory authority, determined that the films 
were "political propaganda " Thia determination created a further 
requirement for placing a label a t  the beginning of each film, 
identifying briefly ttb source and the party who had produced It. 
Keene objected to the labeling process, claiming that the ''political 
propaganda" determination chilled his First Amendment right to 
display the films He claimed fear of injury to his reputation and 

"'Id at  1319 

'""61 U S  466 ,1967 
" 9 r r  Report O n  M,iifm, S u r L d l o n r r .  supra note 7 si 62 
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injury to subsequent employment prospects. As proof, he submit- 
ted affidavits and the results of a poli showing that  his 
constituents would be less likely to vote for B candidate that  
displayed films labeled as "political propaganda" by the govern- 
ment The Supreme Court found unanimously that  the allegations 
of reputational injury stemming from showing such films were 
sufficient for standing purposes.'s' 

Not surprismgly, the lower court8 have taken notice. The 
most recent surveillance cases192 have decided the standing issue 
in favor of the plaintiff. In Rg~ggs u .  Ctty of Albuquerque,~3s the 
Tenth Circuit found standing, based only on the  following 
pieading by the plaintiff. 

Defendants' [~nvestigativel actions and [the inves- 
tigative activities] of their agents have caused and 
continue to cause a chilling effect on plaintiffs' first 
amendment association and free expression rights, the 
effect of which causes harm to plaintiffs beyond 
subjective fear, cnclliding but  not lrmrted to mjury to 
personal, political, and professional reputations.194 

The Riggs opinion does not indicate how this injury supposedly 
occurs, nor does It specify what proof, If any, the plamttff was 
required to submit 

Preferably, physical security intelligence operatmns should 
be conducted in a manner that  attenuates manifestations of 
"chillmg effect'' sufficiently to diminish a plaint i fh  ability t o  
demonstrate standing The current physical security intelligence 
regulations, in  particular, can be modified in two ways to r a m  
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the standing barrier that  a plaintiff must hurdle. First, the 
military can conduct its surveillance operations in a more 
circumspect and covert manner. Second, i t  can place additmnal 
restrictions on the dmsemmatlon of information that is collected 
and retained 

The current regulations generally are d e n t  an whether an 
investigative activity should be overt or covert. When a distinc- 
tion 18 made, however, the regulations favor overt investiga- 
tions 19j Although Congress has expressed a general preference 
for open government,'s6 national security interests may necesm. 
tate the military to conduct covert physical security intelligence 
operations By keeping such operations confidential-when doing 
BO IS otherwise lawful and proper-the military coincidentally 
reinforces Its legal posture For Instance, a person who 1s 

unaware of an investigation may never realize that he or she 1s B 

potential plaintiff Specifically, if an individual knows nothing of 
ongoing investigative activities, he or she logmlly cannot found 
an assertion of standing on a "chilling effect" theory In addition, 
If the investigation is discovered only after the subject activity 
has transpired, a plaintiff could amert standing only as to a claim 
for damages and expungement of files. Likewise, an injunction 
against future surveillance activities may be beyond the plaintiffs 
reach Furthermore, the overt presence of investigators may 
aggravate the injury posed by the alleged chilling effect As third 
parties become aware that certain persons are under surveillance. 
the third parties may refuse to become involved with the targeted 
persons out of fear of similar government attention Alternatively, 
third parties currently involved with targeted persons may 
terminate their exlstmg relationships-including employment 
arrangements-on the theory that the targeted persons would not 
be SUbjeCt to government investigation unless they had undesir- 
able information to hide or had been involved in wrongdoing 
Moreover, because overt surveillance may be used to deter 
otherwme lawful political activity, and courts may view overt 
military surveillance as evidence of a bad-faith purpose, even 

elS~e DOD Dm 3200 27, supio note 34, para E 5, AR 380.13, ~ u p m  note 9, 

'"See, ~ g ,  The Freedom of Information Act, 3 L'SC 5 552 11988) The 
para 9d AR 381.10, s u p m  note 38, procedure 10, para C 

Government ~n rho Sunshine Act Pub L No 94-049. 90 Stat 1241 ,1976, 
"'See City of Loa Aneeles v L ~ o n s  461 U S  95 (1983) Afler Lyons X B Q  
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when the mlitary actually had a goad-faith physical security 
purpose in  obtaining the subject mformatmn.198 Predictably, such 
evidence of bad faith increases the likelihood that  a court will find 
standing.199 

Surveillance activities can become "overt" in  various ways, 
almost invanably creating negative results for the investigators. 
Several cases cite the purposeful transfer to third parties of 
information gamed through surveillance as unreasonable.zQ0 
Another case points out that  the intentional disclosure that  the 
plaintiffs were targets of police surveillance was sufficient to 
ereate standing if no lawful purpose existed.201 In another case, 
Paton o LaPrade,zos a high-school student working on a school 
project Sent for Some information from the Socialist Workers 
Party (SWP) The FBI received the student's name from the 
Postal Service pursuant to a standing mail cover203 on SWP mail. 
An FBI agent went to the student's school where, after speaking 
with her principal and vice principal, the agent discovered 
plaintiffs educational purposes, which apparently led the FBI's 
closing the case. "News of the investigation spread through her 
school, her community, and the country."z04 Based in  part on her 
new-found notoriety, the student filed a claim against the FBI for 
violation of her First Amendment nghts  through stigmatization, 
even though no evidence existed to show that  the FBI had done 
anything beyond talking with the two school officials. On appeal 
from the district court's granting summary judgment for the FBI, 
the Third Circuit found that  the plaintiff's allegations were 
sufficient to sustain her lawsuit and remanded for additional 
proceedings. The Paton case indicates both the importance, and 
the difficulty, of keeping an operation covert. 

'"Alliance t o  End Repression v Rachford, 407 F Svpp 116, 118 !ND 111 
1975). see o lm Local 309, United Furniture Workers C IO, Y Gates, 75 F Svpp 
620 (S D Ind 19481 Police may defend overt surveillanee a s  B deterrent to 
"walenee. vandalism. and this lund of thing " Donahae V. Dowllng. 465 F 2d 196, 
199 (4th Cir 19721, United Furniture Workers. 75 F Supp. at 823 

'"See Anderson v Sdls, 265 A 2 d  678. 688 (N J 1970). 
2MSee, e . B .  Berlin Democratic Club 7 .  Rumsfeld, 410 F Supp 144 (D D C 

19761, Philadslphia Resstance Y Mitchell, 66 F R D  139 (E.D Pa 1972). 
Rochford. 407 F. Supp at 111. Alliance Lo End Repression v Chicago, 627 F 
Svpp 1044, 1047 IND Ill 19851 Ipohce brought dong B mwspapsr rsporter who 
wrote about ~urv01llsn1.e activities) 

F 2d 1335 (3d Cir 1975) (camplamt of ualatmn of 
ZolPhiladelphia Yearly Meeting af the  Religlou~ 

'olPafan Y LaPrade. 524 F 2 d  862 13d Cir 197 
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The final reason to use  cwert surve~llance ~n l ~ e u  of overt 
surveillance is the effect that  avert surveillance has on the 
physical security threat Overt surveillance can be undesirable, 
not only because of its propensity to chill polltlcal ac t iw tm 
protected by the First Amendment, but also because I t  inadvert- 
ently may strengthen significant security threats Overt sur- 
velllance simply mag alert criminal or mditant aetivmtr and make 
them more careful in their planning 

Current physical security intelligence regulations provide for 
wide latitude in what information can be stored and how it can be 
used Nothing in the regulations distinguishes between personal 
and other information 20% Files are reviewed annually based on a 
relevance standard, and the local commander has great discretion 
over what to retain and what to discard 206 Nevertheless. this 
Information's wide avahbili ty in the federal government for 
employment purposes, as well as Its habit of becoming available 
elsewhere to be used for other considerations that ere not related 
to physical demonstrates that  the information 18 

inherently volatile. Sociokst Workers Party III, Meese u Keene, 
and lower court decisianszos indicate that the mere possibility of 
future employment opportunities being damaged by information 
disseminated by the surveilling agency may provide a plaintiff 
with atanding to m e  Consequently, the military should consider 
methods by which It can restrict the use of physical secunty 
intelligence to security purposes, and should consider procedures 
to destroy collected data once the immediate threat IS passed 209 

B. Substantwe Fra t  Amendment C l a m  
Because summary Judgments to the defendants in information 

gathering c a w s  are no longer assured, challenges t o  government 
? o ' ~ ~ i  c r  AR 190-30 B~pio note 47,  pBrs 3.1aa, Bupra note 53 and 

*crompanymg text 
AR 380.13 Y, para a m  szpra note i i  and 

aeeamPanylnE text 
*"*R 340-21 supm note 54, provides far blanket routine m e 8  that apply f a  

d l  ayntema of recorda exeept thaae that speciB~al1) state atherwisp These routine 
mer  indude among other thing&. information relevant to federal agency decisions 
m hmng Bring, canlracfmg, and security clearances Id pma 3-2 

*C'Ser,  e g ,  Patan Y La Prade 624 F 2d 862 (3d Cir 19751 il6.year-old 
plaintiff had standing to attack an FBI investigation because the FBI kepr a &le 
on the plaintiff that W B B  available to the C i n l  Sermee Commisnion for federal 
hiring decisions and the plamfiff might apply far B government jab sometime ~n 
the future) 

'"'See FiEth Ave Peace Parade Comm Y Gray,  480 F 2d 326 (2d CII 1973) 
cwl denbed. 415 US 948 119741 In holdmg that plamt>ffs lacked standing t o  
challenge an FBI mvertigatmn the SJcond Circuit stressed that the inveefigstmn 
WBQ attemptmg t o  gauge the number of persons attendmg B planned msrch and 
the investigators were nor recording indimdual names and other peraonal 
lnfarmatmn Id  
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invest igat ions- including physical  securi ty  intel l igence 
operations-are likely to reach the ments Accordingly, lawsuits 
against the government far engagmg in improper information 
collection practices typically will require the court to rule on the 
underlging First Amendment ISSUB. 

Almost all First Amendment claims allege some form of injury 
caused by a chilling effect on the petitioner The allegation, 
however, may arise in a number of different ways. The most 
common claim involves a challenge to the validity of a specific 
statute that  prohibits OY requires ~ o m e  form of conduct The 
plaintiff in such a case typically wants to engage m some actmty 
that  1s protected by the First Amendment. but claims that  the 
Statute has a "chdhng effect."zlo Another form of injury derives 
from the chilling effect caused by the government's collecting 
information an an activity that  is unusual or unorthodox The 
Supreme Court has considered many cases 1x1 this category, 
examining the Iimlts of legislative power to investigate alleged 
subversive actmties All these legislative investigation cases, 
however, involve some direct application of government's power to 
force cooperation-usually in an effort to obtain membership lists 
or other evidence of assoemtian.2" Finally, "pure survedlance" 
cases may anse when the government collects mformatmn, but 
projects no regulatory, proscriptive, or compulsive power. Casea 
that implicate physical security intelligence operations fall into this 
category. Unfortunately, court decisions providing detailed ana. 
Lytical guidance for pure surveillance eases are few. For this 
reason, an analysis of this type of case must b e a n  by considering 
recent, general pronouncements on First Amendment methodology 

In the 1989 ease of Texas i Johnson.212 the Supreme Court 
reversed a criminal conviction under a state statute prohibiting 

' " L e .  r g .  National Ais'n for the Adrancement of Colored People v 
Alabama 357 U S  449 (19581. Gibson v Flonda Leglalal~re :ni.estlg Comm 372 
U S  539 119631 'legldative contempt eonvlctmn for f d n g  t o  dmclose Naf~onal 
Abiociallon for the Advancement of Colored People INMCPl membershq hstr 
found t a  be an uncanatitunanal mfnngement of First Amendment rights when the 
leglalature eodd  show no subatanid cannectian betueen the SAACP and the 
communist a c t m f i e b  being mvest8gated: 

"'491 U S  397 r19891 Although Johnson ulss B fiue-to-four dsnsmn, the 
general analytic scheme employed by the mslonty 18 authontatlre The mqarlty 
o p ~ n ~ o n  was joined by two of the more liberal members of the Court 1Just~ces 
Brennan and Yarshalll and two af the more conssrvaflve members IJustlcen 
Scalia and Kennedy) Furthsr, the dissent did not ~usrre l  m f h  the analmcal 
framework used by the mawmy Id  st 421 
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flag desecratian.213 The Johnson Court set forth a general 
methodology for analyzing First Amendment claims. The first 
step is to determine whether the challenged regulation or 
proscription impacts on "expressme conduct,"21' as distinguished 
from "nonenpressive conduct If the only impact IS on nonexpres- 
 SLY^ conduct, no First Amendment m ~ u e  arise8 A plaintiff's 
challenge to the validity of phyaieal security operations, however. 
almost certainly will cite a chilling effect on "expresswe 
eonduct."21j 

The next dtep in the Johnson methodology is crucial The 
Supreme Court stated, "If [the plamtiffsl conduct [IS] expressive, 
we next decide whether the State's [activity1 IS related to the 
suppression of free expression . . [Ilf the State's [actw~tyl IS not 
related , then the less stringent standard we announced in 
Umted States v O'Br~en for regulations of noncommunicative 
conduct controls "216 If an activity or regulation 1s categorized ar 
"related to suppression." the activity will be subjected to "the 
most exacting scrutiny Accordingly, avoiding such a review- 
that IS, a review that  triggers enhanced standards of judicial 
scrutiny-will be important to the survwal of a regulatory 
scheme 218 

The activity 16 "related to suppression" if i t  IS directed 
expressly a t  the communicative part of the conduct or If It 
otherwise is undertaken because of the eommunicstive ele- 
ment 219 The former situation is usually clear from the language 
of the regulation (or other authority) under which the action I S  

taken, while the latter requires an analysis of the actor's specific 
motivation.220 A physical security intelligence regulation must be 
crafted carefully t o  ensure that  it neither allows for, nor create8 
the appearance of, improper motivation on behalf of those who .- 

- _ .  . 
chl l lmg effect h a n n g  8" lmpaif on speech &d aiao&atmn, both of which &e 
recognized forma of expreaaive conduct E ~ s n  the harm that the goiernrnenf / s  
i r v m  to mevent or a r o d  such B I  B oeaceful blockade or terrorist a c t  1s . _  . 
expresnue conduct 

* ' I d  st 412 
i  the w i t  for a content-based restriction often 18 described ab reqmnng 

that the Gmernmenr show that  the regulation 18 a p r e c u d g  drarn means of 
serving B earnpelling 3tate interest Sei Tami, duprn note 177 j 12-8, st 533-34 

'"Johnson 491 L! J at 407 
c201f B statute or regulatian appears to have B neut~al p u r p i e  on ~ f i  fare 

the conrti *ill not examine into the drafter's a ~ t u s l  motive United Stafea \, 
OBnen ,  3 9 1  C S  367 376.77 ,1965, 

2 ard 403 
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will implement the regulation Unfortunately, existing regulations 
are not satisfactory in this regard. 

These regulations should be content neutral. In other wards, 
regardless of the political inclinations of the subjects, the focus of 
any investigation should he on acts that  directly affect the 
security of DOD personnel, property, and functions. Nevertheless, 
the current regulations have been drafted to permit a decisian- 
maker to authorize an  investigation, in whole or part, based on 
the message of the protestors. The c a m ,  however, indicate that 
the government's failure to limit the decisionmaker's dmcretion- 
and, in particular, a failure to limit that  official's discretion to 
content-neutral factors-can he fatal 221 

Under AR 380.13, B commander may authorize the com- 
mencement of physical security intelligence operations only "if 
there 1s a reasonable basis to believe that . demonstrations 
immediately adjacent to Army installations are of a size or 
character that  they are likely to interfere with the conduct of 
military activities ' '222 Unfortunately, none of the significant 
terms in this provision are defined. An official could conclude that 
"interference with military actiwties" 18 limited to the possibility 
of physical penetration of the past. The affcial aim could reason 
t ha t  the phrase includes the obstruction of military traffic after i t  
leaves the installation. In addition, he  or she could conclude that 
"interference with military activities" includes any interference- 
direct or Indirect-with the image or the performance of the 
military. For example, a commander genuinely may determine 
tha t  the messages conveyed by antimAtary demonstrations 
occurring near his or her installation will he observed and 
overhead by some soldiers, thereby affecting discipline and 
damaging morale. The character of a commander's decision in 
such a scenario, however. inextricably 1s related to the content of 
a constitutionally protected expressive ac twty .  A regulatmn that 
allows a commander t o  found his or her decision to commence 
physical security operations on the character of speech, rather 
than an the tanpble effect t ha t  an activity may have on the 
military readiness of his or her umt,  could place a physical 
security collection operation under a heightened, strict scrutiny 

A related problem afflicts both DOD DvectLi.e 5200.27 and 
A R  380.13. These publications specify that the "[slubversion of 
loyalty, discipline, or morale of DOD military or mvilian personnel 

"'See Shuttlesworth Y CLQ of Blrmmgham, 394 U S  147 119691, Hague Y 

Committee Cor lndvs Operatlone. 307 US 496 119391. Lmell Y Clty of Griffin 
303 O S  444 119381 

. 

reYlev. 

'"AR 380.13 9upm note 9. para 6a 
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by actively encouragmg violation of law, disobedtenee of lawful 
order or regulation, or disruption of military activities"2za 
justifies the collection of information on nonaffiliated persons. The 
Same provision also permits the collection of information when 
the targeted activity involves the "[slubversion of , , morale , , by 
actively encouraging . . . disruption of military aetiwties " Again, 
the meaning of these term8 is uncertain, with the potential for 
misinterpretation and m1sappl~ation.22' 

The vagueness shared by ilR 380-13 and DOD Direetiue 
5200 27 LS exacerbated through the use of the following language. 
"No information shall be acquired about a person or organization 
solely because of lawful advocacy of measwee in  opposltmn to 
U.S Government policy . . . " 2 2 5  This language implies that  lawful 
advocacy, although not permitted as the sole reason for collecting 
information, may be a reason for an operation. Accordingly, the 
approval authority may base a decision to investigate, in  part, an 
the subject's message and, in part, on the medium that  the 
subject intends to employ to convey the message. Two federal 
courts have struggled in interpreting similar language and have 
been unable to agree an its meanmg.226 

The "lawful advocacy" language creates additional confusion 
within these regulations. "Active encouragement of . . disruption 
of military activities" 1s a separate justification for collection 
operations. If a commander depended on such a justification, 
however, the authorization to commence physical security opera- 
tions effectively would be based "aolely on lawful advocacy." In 

"'DOD DIR 5 2 0 0 2 7 ,  w p r o  note 34, para D 1 a 
"'Id para. D 1 e (formmg an additional category for ' A l a  jeopardizing the 

**'Id.  para E 2 ,  AR 380.13, mpra  note 9, para 9a 
**'Compare Alliance to End Repression Y. City of Chicago iAI l rmea 11, 5 6 1  

F Supp 573 i N D  111 19831 uith Allisnee to End Repression Y City of Chiraga 
lA!!iance 11). 742 F Zd 1007 (7th Cir 1984) lreversing Allrance 1) The plaintiff 
and the FBI, which WBS one af lhe  named defendants, had entered lnts B emront 
decree The decree contained the fallowing language "The FBI shall not canduct 
an invirtigatian [ai  the p l a m t ~ m  solely on the basm of ~cfivities protected by the 
first amendment" The FBI subsequently iesued national Bvidelines that ravered 
~ n ~ e i t i g s t m e  acfivit~ei n e a r  g u d e l m a  atated '"hn, howevar, statements 
adweate criminal activity en in~esfigafmn IS warranted unleas ~t 18 appmrent 

that there 18 no pro~peef of harm " The plaintiff sought an ~njuneflan against 
the application of these new guidelrnea to the plaintiffs campla~mng that p l e d  
language m the guidelines was vialalive af the eonsent decree The dii tnel  court 
agreed wi th  the plaintiffs Alliance I ,  561 F Svpp a t  578 The Seventh Circuit, 
hawever. did not A!Imncr 11, 742 F 2d sf 1 0 2 0  As summarized by the diasent in 
the Seventh Clrcut 's  decmon, "Whde I have found ~f hard to  pmpomt pressal) 
what the majority has held . I think tentatively tha t  [the language of the decree 
meant only that1 the FBI would decline to  conduct an ~ n v s s l ~ g s t ~ a n  ~n vmlsfmn af 
the eonaimtion and uneanstitutionsl mvestigamna are those which are 
moflvated e o l ~ l y  by an unsmblgvous d e s m  to  suppress B polme81 movement " 

Alliance 11 742 F 2d ai 1020 (Cudshy. J dmaenting) 

becvrity of DOD dements"! None of the ferns in this category are defined 
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Brandenberg u. Ohio,227 the  Supreme Court considered an Ohio 
statute that  criminalized "advocating . . . the  duty, necessity, or 
propriety of crime . . . or other unlawful methods . . . as a means of 
accomplishing , . , political reform."2*8 The Court held that  the 
government could not criminalize such advocaey--even the 
advocacy of illegal activity-except when such advocacy "is 
directed to inciting or producing imminent action and is likely to 
produce such action." The current regulations, however, fad t o  
spell out this important caveat, rendering further misapplication 
of the language, "actively encouragement of . disruption of 
military activities," a likely occurrence 

If a government regulation has  a properly defined, content- 
neutral purpose, Johnson indicates that  analysis continues under 
the "less stringent" standard of UnLted States U. O'Brien.229 
OBnen burned his draft card m protest of the draft and was 
prosecuted under a Statute that  criminalized knowing destruction 
or mutilation of a draft card. The Court concluded that  the 
conduct in question-that is, the actual burning of the draft 
eard-was expressive conduct; and that  the statute, a t  least an its 
face, was content neutral. The Court then stated the following: 

To charactenze the quality of the government 
interest which must appear, the Court has employed a 
variety of descriptive terms' compelling, substantial; 
subordinating; paramount; cogent; strong. Whatever 
imprecision inheres in  these terma, we think it clear 
that  a government regulation is sufficiently justified if 
It is within the constitutional power of the government, 
if it furthers an important or substantial governmental 
interest; if the governmental interest is unrelated to the 
suppression of free expression; and if the incidental 
restriction on alleged First Amendment freedoms is no 
greater than is essential to the furtherance of that  
i n t e r e ~ t . ~ 3 ~  
A slightly different, and more succinct, methodology was set 

forth in the Supreme Court's subsequent decision ~n Clark 0. 

CommunLty for Creative Nonviolence (CCNv).2sl In C C W ,  the 
Court considered the constitutionality of United States Park 
Service regulations that  banned overnight camping, as they 
applied to protest groups who wanted to emphasize the plight of 
the homeless by sleeping overnight In Lafayette Park Citing 

**'395 US. 444 (1969) 
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OBrien,  the Court stated that "symbolic expression of th18 kind 
may be forbidden or regulated If the conduct itself may 
constitutionally be regulated, if the regulation LS narrowly drawn 
to further a substantial government Interest, and If the interest LS 
unrelated to the suppressmn of free speech "232 

The Supreme Court's decision m CCNV LS particularly 
indicative of the direction in which the Supreme Court may be 
mawng on LSSUBS concerning substantive First Amendment law 
because the c a m  LS relatively recent and because the opinion 
represents a consensus of seven justices, including all the justices 
who dissented in Johnson. Both O'Brien and CCNV emphasize that 
the government purpose behind the regulation IS the paramount 
consideration and, If the regulation LS focused on the government 
purpose, any attendant abridgement of First Amendment rights is 
a secondary factor to the anaiysm Moreover, the majority m CCNV 
refumd to consider various proposed alternative regulations that 
might have had less impact on expression protected by the First 
Amendment, stating only that "respondents do not suggest that 
there was, or IS, any barner to dehvenng to the media, or to the 
public by other means, the intended message . . . "233 

Chilling-effect mjunes, however, differ in character from the 
injuries suffered when a specific form of expression or expressive 
conduct actually 1s denied An injury caused by a chilling effect ha8 
no impact on the mode of transmitting a message, rather, It affects 
the speaker or the audience directly. If the government's regulation 
does not prohibit a particular form of expression, but government 
surveillance operations nevertheless make one party afraid to 
listen to, view the activities of, or associate with, another party, no 
effective means of transmitting the intended message may exist 
The issue becomes whether thia difference-that LS, actual 
prohibition by government regulation versus de facto prohibition 
resulting from the chilling effect of intrusive government activity- 
18 sufficient to require separate First Amendment analyses. The 
anewer 18 probably not 

A survey of the few court challenges to "pure" surveillance 
activities ie now appropnate The first significant surveillance case 
is Local 309, Vnrted FurnLture Workers L.. Gates,z3' decided in 1949 
by the Distnct Court for the Northern Distnct of Indiana. A labor 
union, Local 309 of the United Furniture Workers (Local 3091, was 
involved in a contentious s tnke that, on occasion, resulted in acts 
of wolence. The union held Its regular meetings in the county 

*'*id at  294 
at 295 

'"-76 F Supp 620 i h D  Ind 19483 



19931 CIVILIAN DEMONSTRATIONS 161 

courthouse. Members of the local police, generally considered 
unfriendly to the union, openly attended the meetings and took 
notes. The police would not leave when asked. When the union 
filed suit to enjoin the police surveillance, the police asserted an 
interest in preventing wolence, bath at  the meetings and at  the 
strike locstiona On the baas that  no evldence existed to support a 
connection between the violent acts and the union or its meetmgs, 
the district court ediained the police from further attendance at  the 
meetings. The standard of review chosen by the court, citing the 
Supreme Court in Thomas u. Collins,2ss was the then-prevailing 
s tnct  scrutiny standard, which held, "Any attempt to restrict those 
liberties [secured by the First Amendment1 must be justified by 
clear public interest, threatened not doubtfully or remotely, but by 
clear snd present danger."z36 

The court's opmmon in Local 309 U. Gates does not clarify 
whether the court accepted the police justification-the prevention 
of violence-at face value, or whether it decided the ease an the 
presumption of improper motive.237 If the court accepted that  the 
police surveillance was performed in goad faith, then applfing the 
strict scrutiny standard of Thomas arguably w m  incorrect beeaum 
the Thomas case involved a direct restraint on speech.238 Since the 
decision in Local 309 v .  Gates, two state courts239 have used the 
strict scrutiny analysis in discussing pure chdling-effect eases. In 
both of these cases, however, the courts also found that  the 
government investigation was not defined properly Ln terms of 
leetimate purpose or  cope 240 

Two cases in which the Supreme Court found standing in  con- 
nection w t h  chilling-effect injunes provide Some insight into how 
the Court will analyze such claims on the merits In Soerahst 
Workers Party c. Attorney Generol,z" ( S o c d s t  Workers Party I1 
Circuit Justice Marshall considered the ments of a requested 
injunction that  would have prevented the FBI from conducting 

'"323 U S  516 11945) l i tate statute mandating s tsw reglifrm~on and 
approval before labor ~rgamzer covld e o l i ~ i t  membershipa held incompatible with 
the Firat and Fourteenth Amendments1 

1311d a t  630 
Z3.Sre Cotes. 7 5  F Supp at 624-25 
*"Thomar, 323 US at  532-36. 
' 9 8 U h ~ l e  Y Dana, 533 P2d 222. 224 lCal 19751. Anderson v Sills. 256 A2d  

298. 303 (N J Super CL Ch Dw 19691 (rejectng rhs balancing approach vaed m 
lesser aerutmy cabea, ~ s ~ u l t m g  m greater aerutmyl, redd, 266 AZd 673 lK J 1970) 

eonahtutmallg vahd when sneh [police1 reports perfain 10 no dlegal ~ c t m t y  or 
acts7.'i, Anderaan, 256 A 2d at 303 I"Nor should ~f be the task of the ludmary to 
balance governmental mead against firat amendment rights when the regulatmn, 
law,  or off~clsl act goes beyond areas reasanably necemary t o  reach the 
permlaalble governmPnt goal") 

'"Douia, 533 P 2 d  sl 224 I"Is this mtelhgence gathering by the police 

"'419 U S  1314 ,1974) (Marahall, Cir J I  
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aurvedlance at  the Young Socialist Alliance's (YSA) annual 
convention. The YSA formally had renounced the use of violence, 
but the FBI still was concerned about a mmonty faction, the 
"Internationalist Tendency," which espoused nolence and was 
seeking to take control of the YSA The YSA convention was open 
to the public. and the FBI planned to use confidential informants 
a t  the convention to record the identities of participants and to 
take notes on the substance of participants' remarks. N o  photo. 
graphic or electronic surveillance actinties were planned, nor were 
searches of m y  !and conducted In addition, any information 
collected by the FBI was to be made available only within the 
government Nevertheless, the plaintiff8 in SoeLolLst Workers Port) 
I alleged that the mere presence of the FBI informers chilled their 
associational and speech rights. The district c0urts42 granted the 
requested Injunction, citing Local 309 L.. Gates and pointing out 
that  the FBI was unable to produce any evidence connecting the 
YSA to violence or illegal activity during the past thirtyfour years. 
The Second Circuit stayed the injunction ul th  one exception 
Acknowledgmg that  the plaintiffs probably would not be able to 
prevail on the ments because they apparently lacked standing and 
that the FBI had a legitimate interest in the faction known as 
Internationalist Tendency,243 the court allowed the FBI to transfer 
the information It already had obtained to the agency responsible 
for federal employment.244 The Second Circuit concluded that the 
ewdence supporting the allegations of a chilling effect did not 
outweigh the harm to the government-specifically, the harm 
created by compelling the FBI to reveal the identities of its 
confidential Informants. 

Justice Marshall affirmed the judgment of the court of 
appeals Although he recognized the plamtiffs allegations a8 
sufficient far standing, he accepted the balancing analysis 
employed by the Second Cireuit.2's Four factors weighed in the 
government's favor. the public nature of the event, the limited 
nature of the surveillance activity Itself, the lack of activity 
intended to disrupt the convention; and the amurances that  none 
of the collected information would be distnbuted to nongovernmen- 
tal entities Marshall's holding implicitly rejected the application of 
a strict scrutiny standard to claims of q u l y  caused by a chilling 

" ~ S o c ~ a l m t  Workera Party v Attorney General, 387 F Supp 747 rS D N Y ', 
ordei baaotrd I" pari. 510 F 2d 263 l2d Cir j stay of order denad. 419 U S  1314 
11974, (Marshall, Clr J I  

l'aSac~olist Workris  Paifv 510 F 2d at 253 
'''The federal agency that then W Z B  reapmarble far government empla)- 

ment was the Cinl S e n ~ c e  Commisiion 
"'"[Tlhe Cavrf af Appeal8 has analyzed the competing intereats a t  mmi 

Ienpth, and ~ t s  m s l y s ~ 6  beema to  me t o  compel denial of re la f"  Sacioliil Workers 
Party. 419 U S  a t  1319 
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effect,z46 at  least when the extent or nature of the chilling effect 1s 
uncertain 247 

In Meese L Keene,Z's the full Court was pven 3n opportunity 
to classify a chilling-effect case under the strict scrutiny standard, 
but declined to do so. Keene challenged a federal statute that  
allowed for the labeling of certain filme as ''political propaganda," 
including Some films that he wished to show 248 Keene said that  he 
could not show the films because of damage t o  his reputation and 
career. The district courtzE0 labeled the effect of the statute as 
"censorship"-arguahl? a correct term to describe an act that 
deters or "chilla" someone from delivering a message. The 
censorship label, however, placed the ease rn the pnor restraint 
category. Prior restraints are subject to close scrutmy, and hear "a 
h e a w  presumption against (their) constitutional validity."2j' 
Based an this standard, the district court found the statute 
unconstitutional, and the Attorney General appealed the case 
directly to the United States Supreme Court. The Supreme Court, 
however, refused to place the chillingeffect claim considered in 
Meese U. Keene into the prior restraint or censorship categary.252 

Other eases that have addressed the ''chilling effect" issue 
have looked at  the underl>mg reasons for the government's 
information-gathering activities. Significantly, the factual basis for 
beginning an investigation has been a key consideration in pure 
surveillance cases. If an investigator has insufficient basis upon 
which to suspect that an investigation is warranted, a full and 
ongoing investigation will be deemed unreasonable. In Clark 0. 

Lcbrnry of Congress,263 far instance, a baokshelver at the Library of 
Congresa wa6 mbjected to a full FBI investigation based OD his 
occasional attendance a! meetings of the YSA. Agents interviewed 

""'IOlur abhorrence for abvses of governmental lnveatigatlve authonty 
cannot be permitted ta lead to an mdiscrimmate willingness to ewom undorcover 
investigation of any nature. whenever B eovntervahg firit amendment e l a m  16 
raised " I d  

"'The FBI had been wafchlng Lhe SWP and the YSA far years Jubt~ce 
Marshall quesfmned, with regard to a short-term m~uncf~on effectwe untd trml on 
the ments. whdher r m n t m  the mvnctlan would s~emfmntlv  laasen an" on- 
going ' e h N  m p r y  id - . 

24r481 U S  465 (19871 
'''See Q U D ~  notes 190-191 and a e c ~ m ~ a n v m e  text . _ "  

'"Keene'v Meeie. 619 F Supp 1111. 1117 ( E D  Cal 1985). iei 'd o n  d h e i  
g r o u n d s  481 U S  466 (1987) 

'"Sew Yark Times Co Y .  United Starer, 403 U S  713 714 (1971) lper 
CYTlamJ ["Pentago" Papers" cam) 

llZThe Suprems Court's o p m m  in Krone L M m r  ~ c l u s l l y  dld not addresb 
the district covrt'a me of the "emsorshlp' argvment Thls fatlure may be 
explained by the Court's ionilua~an that the plsmtlffs alleged 1n1unea were, m 
large part, woldable Ssr supra note 191 

'59750 F 2d 89 ID C Cir 3984  
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Clark's fnnends, family, and coworkers. The inveatigators also asked 
these indimduals personal questions about Clark As a reault. 
Clark's family pressured him to give up his political activities, and 
Clark perceived that he failed to receive favorable consideration for 
several intralibrary positions, for which he applied after the 
investigation. The Distnct of Columbia Circwt Court of Appeals 
held that  when no apparent factual basis for an investigation 
existed, other than the subject's legitimate political beliefs. the 
investigation was unlawful. 

In a more recent decision, Alliance to End Repression U. CLty 
of Ch~cogo ,~~ '  B distnet court enjoined the FBI from continuing an 
investigation into a political organization. The court concluded that 
the investigation was unreasonable because the oliginal B O U ~ C ~  of 
information wa8 an informer whose credibility never had been 
venfied.266 

Analyzed together. these eases support several important 
conclusions. First, courts w l l  decide pure surveillance cases by 
d i n g  on the validity of the purpose and scope of the government's 
investigation No court ever has held that a government'a 
investigation imposed 60 much of B chilling effect on an individual 
that the government could not, as a matter of law, rebut the 
subject's c l a m  by provlng that It conducted its investigation in a 
proper and reasonable fashion. In particular, when the government 
has demonstrated a proper purpose and the plaintiff has not made 
a strong showng of an actual chilling-effect mnpry, the Supreme 
Court has refused to apply the strict aerutmy standard Accard- 
mgly, if the government can show that  its surveillance activities 
had a proper purpose and scope, and that  it considered 
investigative techniques that would reduce or avoid a chilling 
effect, the government will prevail. 

Unfortunately, the current physical secunty regulations pre- 
Bent ample opportunity for attack based on the reasonableness of 
authorized investigative techniques. Other than ita vague language 
on "lawful advocacy; DOD D m c t i u e  5200 27 provldes no guidance 
on the t m e  or quality of factual information necessary to support B 

physical security intelligence Investigation. Likemse, AR 380.13 1s 

silent. except for a tenuoue passage that requires the official order- 
mg the investigation to "[rleasonably believe [that the targeted 
actimty is1 . . 

9"'?.la~ 74C3268, 75C3995, 1991 WL 206056 IND I11 19911 This esse was 
the latest decision ~n a aerie8 a i  related cmea growing aut of pohcs. FBI and 
militsry surveillanee ~ e f i v i t i e ~  ~n the Chicago ares The dmtrirt court did not find 
8n ~ s s u e  acrvally ~nvdving canrfitulmnai interpretation but, rather, one requmng 
an interpretation of a cansent decree that the FBI allegedly had ilolated 

1zkeJy to [interfere m t h  military aet1mt~esl."2J6 

' ~ " d  at  -9 
2"AR 380-13. supra note 9. para Sa 'emphssia added, 
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The military regulations affecting physical security also 
reflect a considerable disparity concerning the types of Investiga- 
tion techniques that  may be employed. Same of the techniques 
available under the more relaxed guidance have been attacked by 
courts that  have considered pure surveillance cases. Naturally, 
the regulato~y provlsians that  authorize such techniques need to 
be reconsidered carefully. In addition, the guidance should be as 
uniform as possible, so that  a legal attack on the lack of a 
restriction in one regulation cannot be supported by reference to 
another regulation that  contains the restriction. Consequently, 
the Inconsistencies among the military regulations that  address 
physical security investigations--as well as the mconsmtenmes 
between all of these regulations and the cases that  have 
considered the chilling effect that  these investigations may have 
on activities protected by the First Amendment and the Privacy 
Act-call for substantial changes in the regulatory framework. 

VII. Analysis of Proposed Regulatory Changes 

Both the current DOD Dreetcue  5200.27 and AR 380.13 
require sigmficant ehanges.26' A new AR 380-13 also should be 
created to reflect the changes ~n policy and detailed guidance 
contained in the draft DOD Direetiue 5200.27.258 The foilowing 
discussion 1s keyed to the paragraphs of the proposed draft of 
DOD Dreet iue 5200.27. 

A. Reissuance and Purpose 

This provision deletes reference to the "Defense Investigative 
Program." This program was established pursuant to DOD 
Directiue 5200.26, Defense Investigative Program.zs9 whlch wa8 
cancelled, and never reissued. 

*"Other replations also can use modification, ineluding DOD Directcue 
5240 1,  DOD Dbncfior 5240 I-R, AR 381-10, AR 190-30, and AR 190.46 These 
r e p l a t m a  however. are more limited ~n their appheabdltms t o  phyma1 ~ e c u r ~ t y  
intelligence operations than DOD Di iec l iue  520027 or AR 380-13 

"'Beiauss AR 380-13. supra note 9 has not been rerssved since 1971, the 
reylat lan needs extensive rewriting When this article was prepared. the 
~ m ~ o n e n t b  of AR 380.13 were s w ~ i t m s  the remmance of DOD Dtroct>i.e 5200 2 1  
befire drafting a new AR 380-13 In aldition to its depende& in DOD D & d i e  
520027, a new AR 380-13 will have to be canmatent with AR 381-10 See AR 
381-10. I Y D m  note 38 ~ 8 r a  Sa lindioatme that AR 380.23 IS the ' ' d e  and ~~ 

~XCIYSLYO iuthonty" for Eollectmn of information on nans&od persons1 The 
proneions of AR 381.20 and AR 381.20 are new and Separate authonties for 
eollectmw countenntellieenee information on domestle terrorlnt threats. 
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B Applicabdity and Scope 

Paragraph B.2 c IS new This paragraph recognizes that  the 
DOD should not employ unfettered collection operations solely 
because a person or organization has same affiliation m t h  the 
DOD unless a connection exists between the information sought 
and the affiliation For example, proposed surveillance of B 
contractor who participates in a political rally should be subject t o  
the restrictions of DOD DtrectLue 5200 27 If the rally bears no 
reasonable connection t o  the cmtractor'e work performance. 

C DefinifLons 

The existing directive had no definitions paragraph, but key 
t e m x  clearly need to be defined These definitions are discussed 
as the t e r m  are developed below. 

D. Policy 

No change 

E. Situatmns Warranting Collection 

Subparagraph E 1, prevmusly entitled ''Protection of DOD 
functions and property," has been rewritten entirely The 
investigation and prosecution of crimes-that IS, the classic "law 
enforcement" function-is conceptually different from security. 
Therefore It has been removed from subparagraph E . l  and 
replaced in subparagraph E.4. Furthermore, the redrafted version 
of subparagraph E 1 incorporates the Supreme Courts mandate 
from CCNV that  the regulation "further a substantial interest 
unrelated t o  free speech."260 

To facilitate the incorporation of this provision, a definition 
of the term "substantial government interest" has been provided. 
The overriding mission of the military 1s to protect the nation 
against foreign aggression. The ability to defend against and 
deter foreign aggression can be defined 8 5  protection of ''national 
security " Intelligence operations with a discernible connection t o  
national secunty, therefore. will satisfy the "substantial govern- 
ment Interest" requirement. Accordingly, the definition of "na- 
tional security" also appears in  paragraph B. 

Certain threats, such as theft or destruction of property and 
violence to personnel. are listed specifically in paragraph E 1 
because the impact of these activities on morale and readiness 
almost always will have some connection t o  national security. 

,isa4> 
Z"Cllark Y Commvniti for Creative Nonviolence lCC.\W. 468 V S  268,  294 
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Moreover, the  fruits of investigations arising from threats 
mvolmng the u ~ e  of force or violence will apprise local authorities, 
or even the FBI,261 of law enforcement concerns that  likely will 
motivate them to employ their assets to neutralize these threats. 

The commander's authority on the installation, and au. 
thority to protect the installation, also justify physical security 
intelligence operations when he or she suspects that  individuals 
may attempt to launch a physical invasion of the installation 262 

Paragraph E 1 concludes with a broad proviaon that  places 
the surveillance of many types of activities within the penumbra 
of "national security A demonstration that  affects the movement 
of nuclear and chemical weapons, for example, almost certainly 
falls within the category of activities that  affects '"national 
security," while a demonstration that  simply slows everyday 
commuter traffic normally would fad to meet this standard. Even 
a peaceful demonstration that  blocks or delays military traffic 
may fail the "national security" standard when ita only effect 1s to 
delay a unit until the local authorities are called in  to break up 
the disruption. The key issue in each case will be whether the 
delay, in  and of itself, has  ''national security" implications. 

The proposed government action must be "within the 
constitutional power of the government."2e3 The importance of 
limiting action to "substantial government Interests" is high. 
lighted by this part of the CCNV mandate. The authority of the 
military to interfere m civil affairs,z6' arguably d i s s p t e s  in 
proportion to the distance from the installation of the attempted 
exercise. The military always can asBert that  a threat to national 
security or a military necessity triggers its prerogative to defend 
itself-even if, in defending itself, the military's actions affect an 
individual's First Amendment rights. To be credible, however, the 
military must advance these assertions spalingly, limiting Lts 
actions t o  situations in which the apprehension of a threat 1s the 
product of informed judgment, rather than mere speculation 

The proposed government action also must be "unrelated to 
the supprersion of free speech"266 Paragraph E.1 has been 

'"Lt-ms or other peaceful civil disobedience t ac tm are not federal cnmes. 
On the other hand. conbp~rscy ta durupt government s e t ~ t m 8  through force or 
~ l d e n c e  18 B felony wfhm the jurisdiction of the FBI See 18 U.S C. 5 2384 (1988) 
(ssditmus conspiracy1 

'"See aupm note 132 
'"CC.VV, 468 U S  at 294 
2"'Sir United States v Banks. 639 F 2d 14 19th Cir ), c e i t  demed, 429 U S  

l ' sCCIw 468 U S  at 294 
1024 11976). supm notes 130.132 and accompanying text  
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drafted 8 0  that  only the actual threat of a physical act--such as 
theft, destruction, force, violence, unauthorized entry, and 
physical disruption-properly could justify an investigation 266 

Whether the threat results from a demonstration or other 
arguably political event 1s irrelevant; therefore, specific references 
to demonstrations have been deleted. If dealing with the threat 
requires the command to have information about subversion or 
attempted subversion, the situation should be treated as a 
criminal matter or a personnel security matter-not as a physical 
security problem.267 

F. Collection Procedures 

The CCNV mandate that the regulation be "narrowly 
drawn"266 LS implemented ~n this provision. If the local au. 
thorities, law enforcement or otherwise, will provide the needed 
information, no need for an independent military investigation 
arlSeS 

Approval authority should flaw from the civilian leader- 
yet the existing regulations provide for emergency action 

by the commander without significant limits on the commander's 
discretion.z'o The proposed draft DOD D r e c t i o e  5200 27 provides 
that,  even In m emergency situation, someone other than the 
local commander must consider the situation in detail and 
ultimately must approve of the operation. In addition, the same 
approval standards should be used for judging a proposed 
intelligence operation, whether or not it 1s labeled "emergency " 
Likewise, if an investigation is proposed based on an unverified or 

#"At the 1974 hearings on military surveillanee. the DOD repreienfatlve 
WBL asked sbovt the targets of any special operations that had been approied m 
accordance with the O I O I L I ~ S  of the meinal DOD D m c t u  5200 27 "Let me QBY 
they were B grovp r h o  would advocate, for example. putting sand m the fuel 
tanks of onr planes, or another example. advocatng throwing a monkey wrench 
lnf~ the reductla" gears of B &h>p or not obeymg orders of B commanding aficer of 

i e a l e ~ ' '  H~~~~~~~ on ~ ~ i ~ t ~ ~ ~  ~ ~ ~ ~ ~ ~ i i ~ ~ ~ ~ ,  suplo "ate i o ,  at l i e  
(sfatemsnt of Mr Cooker 

"Persannel aecunty ~nvesngaiions should be PumuYed from the standpoint 
af the pnfent~sl target-that 1%. by kdenf>fymg military personnel who are 
vvlnerable t o  manipulation. rather than by tracking nonaffiliated persona who 
mlght attempt LO subvert military personnel. Separate gvidance exists for these 
loyalty mueatigationa See Exec Order No 10 450, 18 Fed Reg 2489 r1953) 
lSecvrity Reqmremenfa for Government Employment) 

l"CC.W, 468 US at  294 
M 'The f a h r e  af denmi civilian amriala to know of the [Army s u ~ e i l l s n e e l  

program, or If knawmg. Lo halt It. represents m e  af the moat B ~ ~ O Y B  breakdawna 
of e i~ l l i sn  control of the militaly m recent years " Report on Mdifogu Suriii l lance. 
B U p n  note 7 at 5 

Z'nSee AR 380-13 nupro note 9 para 9e 
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incredible ~ource ,  the focus of the initial investigation will he an 
venfying the credibility of the Source 271 

If an activity can he restructured to avoid the potential reach 
of any perceived threat, no additional investigation 1s warranted. 
If the subject activity is  not expected to pose any threat of actual 
entry onto the mstallatmn, the commander can direct his or her 
ongoing military missions t o  avoid the adjacent On-post areas 
entirely. For example, a peaceful demonstration that  will not 
impact every available gate would not require an investigation 
because the commander can order the use of alternative gates. 

The factual basis for collection is set forth in paragraph F.1.b 
of the proposed directive The reasonable suspicion standard is 
taken from Terry u .  Ohio.272 The reasonable suspicion standard m 
Terry pravldes B fairly objective standard that 18 developed, and 
m i l  continue to develop, in the  case law. 

All references to "advocacy" and "lawful advocacy" are 
eliminated from the directive a8 unnecessary and confusing. In  
Brandenberg u .  Ohio.2'3 the Supreme Court set standards far the 
direct criminalizatian of speech--a legislative act that  directly 
implicates the first amendment. One commentator, citing Bran- 
denberg, has argued that  evidence of advocacy of illegal conduct, 
when such advocacy falls short of the Brandanberg criminaliza- 
tion threshold, cannot provide a constitutional basis of support far 
initiating an investigation of a political organization 2'4 Neverthe- 
less, a proper investigation that  is focused on the real threat of 
aome future physical act-even though it may be initiated based 
on speech-is not a criminalimtian of speech such as that  
challenged in  Brandenberg. 

More importantly, the philosophic underpinning of Branden- 
berg limits its use a s  a n  analytic analogy in  considering the 
constitutionality of investigative activities. By holding that  

*"Sea Alliane~ to End Repression v City of Chicago Nos 7403268, 
75C3995, 1991 WL 206056 ( N D  111 1991) Ths FBI conducts B limited 
mveLi$atian called a "prel~mman. mquiry" when mung on dormation that LS 
ambiguous, momplete,  or from a  SOU^ of unknown reliability W e n  the 
preliminary mquxry fads to  diaclose avfficient information to warrant a full 
mvestigatlan, the matter 1 closed United States Dep't of Justice, Attorney 
General's Guidelines on General Crimes Racketeennn Enteronae and Domestic 

tlons. para 11 B (Mar 7, i9831, &inled m 32 Cnm 

"'Mitchell S Rub)". Kote, The FBI and Dissidents A Fiirl Amendment 
Anahis  ofAtfomey General Smiihh Guideline8 on Dornralic Security, 27 ARic L 
REV 453 11985) 
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advocacy of illegal conduct cannot be criminahzed unless 
combined with direct incitement to immment illegal conduct and 
a reasonable likelihood that  such illegal conduct would come 
about, the Brandenberg Court was attempting to create breathing 
space between speech that  clearly is protected by the First 
Amendment and speech that  can be cnmmalmd.  Speech in this 
breathing space, which might include advocacy of criminal 
conduct without an immediate prospect of harm, is not itself 
constitutionally favored; rather, rt cannot be crimmalized for fear 
that  truly protected speech--such as a discussion of communist 
and marxist ideology-will be chilled If the speaker has to agonize 
over the definition of "advocaey"276 Accordingly. to  the extent a 
physical Security intelligence investigation 18 initiated in  or 
around speech in the  Brandenberg breathing space, the chilling 
effect does not impact canstitutmnally favored speech directly. 
Furthermore, because the chilling effect of a mere investigation IS 
less than that  of a n  actual criminal prosecution, any indirect 
impact on constitutionally favored speech--such as a purely 
political discussion of American military policy-1s attenuated 

Definitions of lawful advocacy and proper breathing space 
are too abstract for meamngful guidance. The proposed directive 
combines the reasonable suspicion requirement with an imminent 
harm requirement that  focuses the investigation on real time 
threats. Even If an investigation IS based solely on lawful 
"advocacy," the reasonable suspicion and imminent harm require- 
ments should satisfy any constitutional challenge based on 
Brandenberg. 

Paragraphs E 1 f and E.1.g. of the draft directive restrict the 
range of available investigative techniques. The restrictions are 
based on B balancing test Specifically, If a e v e n  technique is not 
absolutely necessary for real-time physical security requrements. 
the amount of chilling effect that the technique might came 16 
weighed against the investigative value of the technique The 
restrictions chosen also make DOD Dtiectiue 5200 27 comport 
more closely in substance to the restrictions ~n the intelligence 
component regulations-that IS, DOD Dveet ioe 5240 I-R and AR 
381.10 

In addition. the draft directive favors covert surveillance in  
lieu of overt surveillance. Covert surveillance is preferred from 
the standpoint of reducing any mjury caused by a chilling 
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effect.27a The draft directive favors the use of publicly available 
sources of information. This generally complies with courts’ 
decisions, which have approved of investigations limited to public 
meetings and public ~ o u ~ c e s . 2 7 ~  

The draft directive also places limits on the use of informers 
who are officers of the targeted organization. The cases have not 
disapproved of the use of informers or infiltrators per ee,276 but If 
the informer is an officer of the group investigated, the courts 
may imply some internal interference beyond the scope of a 
reasonable mvestigation.279 

The draft directive prohibita the use of any device that  
records video or audio data in permanent form.280 Consider a 
hypothetical rally involving a group protesting military personnel 
policies outside a military installation. A man in uniform LS 
obsernng the proceedings. The man may not be particularly 
threatening; perhaps he is  a policeman there simply to keep order 
should a disturbance break out. The policeman suddenly picks up 
a camera or a ndeotape recorder and starts taking pictures of 
people a t  the demonstration The chilling effect would increase 
markedly as attendees wondered who the man was and why he 
was taking photographs. Interest in the activities of the group 
understandably may diminish for those who were afraid of being 
associated with the group or Its message. 

Likewise, contrast the potential effects of takmg photographs 
with the evidentmy or investigatory value of hawng photographs 
on file While a permanent record may be useful ID .a future law 
enforcement proceeding, such photographs have only a margmal 
value to an Investigation intended to discover and counter a real- 
time secvnty threat. Audio recording devices w e  of B similarly 
limited value, although they are slightly less invasive because 
they only record the speaker--not the listener-and because the 
speaker often is not readily identifiable from the tape. 

‘“See w p m  not88 195-204 and accompanying text 
‘‘.See, L E . .  Donohoe 1 Dowling, 466 F2d 196 14th C n  1972). Soclahrt 

Workers Party v Attorney General, 419 U S  1314, 1319 (1974) ( ~ ~ ~ ~ h d i ,  clr J.) 
Selvs D w  , 3 4 9  F Supp 766. 768 rS.D N . I  10721 

19ssi 

*“See. r g ,  Soclalbst Workers Party,  419 U S  at 1318, Handschv Y Special 

’‘‘AIllanc~ to End Repressian Y Chicago. 627 F Supp 1014, 1047 IN D Ill 

’ “ C i  Fifth Avo Peace Parade Comm v Gray. 480 F 2d 326 (Pd Ckr 19731. 
ceit  denied. 415 U S  948 (1974) In FzAh Auenue Pracr Pcrade Cammitl~e, the 
FBI studied bank and tranaporistmn r m r d s  and watched bus routes ~n an effort 
to  predict the numbera of demonstrators atlendmg B mans rally m Washmgton 
D C In refua>ng t o  recognize m y  cognizable m p r y  t o  plaintiff, the court of 
appeals relied on  FBI rapresentations that I t  had recorded no personal 
information and taken no photographs 
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The draft directive also bans direct participation in a search, 
se~rure.  or arrest This provlsmn emphasizes the minimum 
requirements of the Pome Comitatus Act.2al 

Finally. the draft directive implicitly acknowledges that, 
although overt physical surveillance 18 particularly intimidating, 
covert physical surve~llance operations, by definition, are not. 
Accordingly, the proposed directive contains no restrictions on 
covert surveillance. 

H RetentLon of Information 
This paragraph establishes a very restrictive approach to the 

retention of information Same commentators have argued that 
the Privacy Act ban on the collection of information describing the 
exercise of First Amendment rights applies to physical security 
intelligence operations 282 Several eases have raised fears that  
personal information gathered dunng the course of political 
surveillance might become public or might be used for other 
purposes within the government.283 Blanket routine uses of the 
USAINSCOM intelligence files and local criminal information 
files-that IS. the files most likely to contain physical security 
intelligence information-actually include release within the 
government for purposes such as hiring, finng, contracting, and 
obtaining a security clearance.Za4 Accordingly, these fears are not 
entirely without merit 

To reduce these apprehensions, the draft directive requires 
that whenever possible, personal information be summanzed m 
nonpersanal form. In addition to severing the information's link to 
individuals. summarization renders the Privacy Act inapphca- 
ble.28s The draft directive also forbids the collection or retention 
of certain information. including personal financial, educational, 
sexual, and religmus mformatmn. This information 1s largely 
irrelevant to real-time physical security requirements, and the 
absence of such information dimmishes the likelihood of creating 
"adverse effects"za6 and avoids claims tha t  the directive 1s not 
"narrowly drawn "267 Fmally, all information that 1s collected 
must be reviewed every ninety days, and personal information 

18 U S  C B 1385 $19861 are s u p i n  notes 163-166 and accompanying text 
See supra nabs  108-110 131-135. and accompanpng text  
See aupm notes 208-209 
S e e  AR 340 21, 3upm note  54, pma 3-2c,  DA PAM 25-61. supro note 98 

9 c 2 S e e  supra notes 94.95 and accompanying texr 
?"See supra nolei 147-149 and ac~ompan)ing text tdiicursing Pnrac) Act 

Sir aupro nore 232 and accompanying text lsubrtantive Firat Amendment 
enforeemenr. 
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may be retained only if the subject is  still an imminent threat to 
national security. 

Anather alternative, which is not employed Ln this draft 
directive, would be to create a new "physical security intelligence" 
systems of records. Such a category of records would have no use 
or dissemination except to other law enforcement agencies and, 
even then, such use or dissemination would be permissible only 
when necessary to avert immediate harm or to facilitate ongoing 
physical security operations. 

Finally, the directive should be publicized widely. Broad 
availability of the proposed directive will put the potential 
plaintiff on notice af when the military might initiate SUI- 
veillance. Armed with this notice, the plaintiff can structure his 
or her protest or activities so as to avoid any military 
mvestigatmn or any attendant chilling effect. As the Supreme 
Court implied in  CCNV,2a8 the existence of any alternative way to 
communicate a message-even if it  i s  not the plaintiff's preferred 
way of communication-mll defeat an attack an an otherwise 
proper exercise of government power. 

VIII. Conclusion 
Antiwar and antimilitary demonstrations have occurred 

during every modern conflict. When a commander anticipate8 
such a demonstration outside an Installation, he or she naturally 
wants to know as much as  possible about the demonstrators and 
any potential threat they may pose to installation facilities, 
personnel, or operations Unfortunately, the Army's internal 
procedures for obtaining this information are confusing and 
contradictory. Consequently, commanders inadvertently may col. 
lect and retain information dlegally, thereby subjecting the Army 
to litigation and bad publicity. 

By linking physical security intelligence investigations to 
specific national security Interests, by connecting specific threats 
to the interest affected, by setting threshold information require- 
ments for triggering investigations, and by using carefully drawn 
standards of retention and use, the regulations can become 
"narrowly drawn t o  further substantial government Interests 
that  are unrelated to the suppression of speech." 

This approach ensure8 that  both the requirements of the 
Privacy Act and the First Amendment are satisfied, without 
sacrificing the flexibility the commander needs to carry out 
essential missions. 

w 6 a  u s  268. 294 (1984, 
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APPENDIX 

Department of Defense Directive 5200 27 DRAFT 

SUBJECT Acquisition of Information Concerning Persons and 
Organizations not Affliated with the Department of 
Defense 

References: ia) DoD Directive 5200.27, subject as above, January 
7, 1980 (hereby canceled). 

ib) DoD Directive 5240.1, "Activities of DoD Intel- 
ligence Components that  Affect U S  Persons," Apnl 
25, 1988 

( c )  DoD 5240 1-R, "Procedures Governing the Ac- 
tivities of DoD Intelligence Components that  Affect 
United States Persons," December, 1982 

(dj Memorandum of Understanding Between the 
Departments of Justice and Defense Relating To the 
Investigation and Prosecution of Certain Crimes, 
August, 1984. 

A. REISSUkVCE AND PURPOSE 

This Directive reissues reference (a) to establish general 
policy, limitations, procedures. and operational guidance pertain- 
ing to the collecting, processing, stonng, and dimemination of 
information concerning persons and organizations not affiliated 
with the Department of Defense 

B APPLICABILITY AND SCOPE 

1. This Directive is applicable to all DoD Components, 
except for DoD Intelligence Components. 

2.  This Directive IS applicable only to the acquisition of 
information concerning the activities of 

a m y  U.S. citizen who 1s not affiliated with the 
Department of Defense: or 

b. any person or organization, not affiliated with the 
Department of Defense, located in the 50 states, the District of 
Columbia, the Commonwealth of Puerto Rico, or U.S territories 
or possemiom 

e. any person or organization affiliated with DoD, If 
there 1s no connection between the purpose for which the 
information is being collected and the affiliation. 
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C .  DEFINITIONS 

1 DoD Component. The Office of the Secretary of Defense, 
Military Departments, Office of the Joint Chiefs of Staff, Unified 
and Specified Commands, and the Defense Agencies. 

2 DoD Intelligence Component. Those DoD components 
which satisfy the criteria of DoD Directive 5240.1 (reference (b)), 
paragraph C.4. 

3 Persons and Organizations Affiliated wrth the Deportment 
of Defense. Persons or organizations that  are employed by or 
under contract with the DoD; active, reserve, or retired members 
of the Armed Forces; residing on or having requested access to 
any DaD installation; having authorized access to defense 
information; participating in  any other authorized program; or 
who are seeking a status listed in this subparagraph. 

4 Reasonable Suspicron. A suspicion based on specific, 
articuable facts; more than a mere hunch. 

5. Imminent. Within a definitive penod of time, not to 
exceed thirty days. 

6 .  Essential to National Saeurrty. Connected directly, in 
some articuable way, to the nation's ability to deter and defeat 
foreign aggress,on. 

7 .  Personal Informotion. Any information which identifies a 
person by name or other personal identifier. 

8. PhysLcal Suruedlonce. See procedure 9, reference (e). 

D POLICY 

1. Department of Defense policy prohibits collecting, repart- 
ing, processing, or staring information an individuals or arganiza- 
tions not affiliated with the Department of Defense, except int 
those limited emurnstances, as defined in  this Directive, where 
such information is essential to the accomplishment of the 
Department of Defense mission. 

2. Information-gathering activities shall be subject to overall 
civilian control, including frequent inspections s t  the field level 
and a high level of general supervision. 

3 Where collection activities are authonzed, maximum 
reliance shall be placed upon domestic civilian investigative 
agencies, Federal, State, and local. 

4. (Not Reproduced-only concerns overseas operations) 
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E. SITUATIONS WARRkVTING COLLECTION. 

DoD Components are authorized to gather information for 
the follouing purposes. 

1 PhysLcai Securrty of Personnel, Functmns, and Property 
Information may be acquired about nonaffiliated personnel that  
threaten military personnel, property, and functions, but only to 
protect against the circumstances listed in this paragraph and 
only in accordance with the collection techniques of paragraph F 

a Theft, destruction, or damage of military property 

b The u8e of force or violence against military 

c Unauthorized personnel en te r ing  a military 

d. Physical acts disrupting military activities essential 

personnel 

inatallation 

to  the national security 

2 Personnel Security (Not Reproduced! 

3 Operations Related to Ciud Dtstiirbonce. (Not Reproduced! 

4. Cr~mes  for which DoD has RwpomLbdtty for Inbestigatmg 
or Prosecuting. Redponsibility is set forth m reference (d) 

F. COLLECTION PROCEDURES 

1 Physical Security. 

a Commanders are encouraged to solicit general infor- 
mation, on a continuing basis, from local civilian investigative 
agencies concerning the situations described in paragraph E . l  
above 

b When the commander has a reasonable suspicion 
that one or more of the situations described ~n paragraph E 1 IS 
imminent, he will attempt to obtain any additional needed 
information from local authorities If this information IS Insuffi. 
eient, and the commander believes that ofFpost investigation is 
needed, he will develop an investigative scheme and supporting 

c. The plan will set forth the proposed Investigation. 

plan. 

indicating in particular: 

1. The activity tha t  1s threatened 

2. The subsection of paragraph E tha t  18 

implicated 
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3 Why there is no way to restructure the planned 
activity to avoid the threat without conducting an off-post 
investigation. 

4. The scape of proposed investigation, including 
an assertion that  the requirements of paragraph e, f, and g below 
will be complied with. 

d. The plan must be approved by the Secretary of the 
Military Department. Approval authority may be delegated to an 
Undersecretary or Assistant Secretary In an emergency, if the 
appropriate civilian authority cannot be contacted in timely 
manner, anyone in  the local commander's chain of command may 
approve the operation. The commander will still comply with 
paragraph F.l.c, including telephonic notification to the approval 
authority of the elements of information required by F.1.c 

e. If the credibility of the information source supporting 
the investigation has not been verified, the investigation will 
verify the reliability of the source before proceeding further 

f. Where possible, investigators will proceed wlthout 
identifying themselves 01 their affiliation with the mditary, and 
will gather information from public sources Information collected 
will relate only to the imminent threat designated in paragraph E 
above. 

g. The following is prohibited: 

1 The placement or use of informers 01 infiltrators 
who are officers in  a targeted organization, unless there is a 
reasonable suepicion that the organization plans the imminent 
use of force or violence against military personnel or property. 

2. The collection of any personal information 
unless there is mason to believe the individual is actively and 
personally involved in  planning or executing a n  activity posing a 
threat 8s defined in  paragraph E.l. Mere membership or other 
association with an organization suspected of planning or 
executing such an activity is inaufiicient, by itself, to support 
collection of personal information. 

3 The use of any technique intended to intimi- 
date, harass, or otherwise influence the actiwtiea of any person or 
argamzatlon. 

4. The u ~ e  of electronic surve~llance. 

5 .  The u6e of cameras, videotape recorders, au- 
diorecorders, or any other device that  will make a permanent 
audio or video record 
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6. The direct participation in a search, seizure. or 

7 .  Overt physical surveillance. 

arrest 

2 Personnel Security (TBD) 

3. Operotions Related to C L O ~  Disturbances (TBD) 
4 Cr~mes  for Which DoD Has Responsrbhty for Incestigat- 

ing OP Prosecuting (TBD) 

H. RETENTION OF INFORMATION 

1. Personal Znformation collected ~n accordance with pora- 
graph E . I .  

a. Unless a clear need for retention can be identified, 
personal information will be edited or summanzed immediately 
after collection to remove the names of individuals and other 
personal identifiers. 

h No information about personal financial status, 
educatmnal history, sexual practices, or religious beliefs will be 
collected or retained under any circumstances 

c All personal information wdl be deleted within 90 
days of collection, unless a continuing reasonable suspmon exists 
that  the individual poses an imminent threat under c m u m -  
stances defined in paragraph E 1 

2. Information collected in accordance with paragraphs E 2 
through E.4 shall be destroyed within 90 days of collection unless 
Its retention LS required by law 07 unless Its retention is 
specifically authorized under separate criteria of the Secretary of 
Defense 

I GENERAL GUIDANCE 

1 Sothing m thm directive shall be construed to prohibit the 
prompt reporting t o  law enforcement agencies of any information 
indicating the existence of a threat to life or property. or the 
violstion of law, nor t o  prohibit keeping a record of such report 

. (continue 8 s  ~n paragraph F2, 
original DoD 5200.27) 

J EFFECTIVE DATE AND IMPLEMENTATION 

This Directive IS effective immediately 

2. Nothing in this Directive 



TIME TO EXORCISE ANOTHER GHOST 
FROM THE VIETNAM WAR: 

CONSCIENTIOUS OBJECTOR PROGRAM 
RESTRUCTURING THE IN-SERVICE 

WILLI~M D. PALMER- 

Consistent with the national policy to recognize 
the c l ams  of banafide conmentmus objectors in the 
military SBTYICB, an application for classification as a 
conscientious objector may be approved for any 
individual. 

(1) Who is conscientiously opposed to participation 

(2)  Whose opposition 1s founded an religmus t r a m  

(31 Whose position is sincere and deeply held 1 

LD war m any form; 

ing and beliefs, and 

I Introduction 

The Department of Defense, through a directive published 
August 20, 1971, authorized military personnel who develop can- 
seientious objections to military service to apply for discharge or 
noncombatant duty.2 Nevertheless, this directive regulating m- 
service conscientious objectors, like any vehicle built in the 1960s 
and last serviced in 1971, 1s in need of a serious overhaul It 
contains standards and procedures that were designed to 
accommodate a military shaped by the draft, not a volunteer 
force I t  incorporates judicially created definitions and standards 
that, instead of interpreting legislative intent, ignored legislative 
intent. I t  stands as an unchanged monument to the military and 

*Judge Advocate Genrrah Carpi. United States Army. Presently seiigned 
BQ Command Judge Advocate, Umfed States Disciplmary Barracka. Fort 
Leavenworth, KS B A ,  1980, St John's Umvermty Mh' J D 1983, Univsrsity of 
Minnehota. LL M , 1993. The Judge Advocate General's School, United Stales 
Army. Farmer anaiinmenti inelvde Inatruclor and Assorrate Professor 
Dspartment of Law. United States Military Academy. 1989-1992, Post Judge 
Advocate, Sierra Army Depot, CA, 1986.1983, Assistant Staff Judge Ad%ocate. 6th 
Infantry D i v r s ~ n  and Fort Polk. LA, 1984-1986 This article IB baaed on a wntten 
diaaerfatian that the author submitted to satmfy ~n pan  the Mmster of Laws 
degree requnements for the 41st Judge Advocate Officer Graduate Covrac 

1992). DEP'T or D r r ~ r s ~ .  Dia~crirz 13006, 
C o z s c r ~ x n o u s  Osmcrons. pars V A  (Aug 20,  1971) 

'DRP'T OF DEFENSE. D ~ R E C I ~ V E  1300 6 .  Covsci~vrioas O m ~ c r o a s ,  para 
V A  lAug 20, 1971: 
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the law relating to the military as those institutions existed in 
1971: untouched by subsequent changes in the law; unaffected by 
the massive restructuring of United States armed forces them- 
selves, and unconcerned by the ongomg, fundamental reshaping 
of United States defense policy 

The purpose of this article is to analyze critically the law of 
the in-service conscientious objector and suggest changes to the 
Department of Defense directive that established the In-service 
conscientious objector program. The article will review the 
history, development, and present application of the law govern- 
ing the in-service conscientious objector The article then will 
analyze the weaknesses of the current law and suggest ways to 
address those weaknesses, discussing the legal and policy 
justifications supporting these suggested changes. 

Recent publicity concerning in-service conscientious ObJeetorS 
and proposed legmlation addressing the issue demonstrate that  
the analysis in this article 18 not merely an academic exercise 
The natmn's mobilization and war effort in operations Desert 
Shield and Desert Storm focused the nation's attention on the 
military and on military issues that largely had lay dormant for 
most of the twenty years since the end of United States 
involvement ~n the war m Vietnam. 

One of the military 1s8ues to generate attention was the 
controversy over the ~n-service conacientious objector The na- 
tion's first large-scale deployment of forces since the Vietnam War 
generated a surge in applications for eOnSeientiOuB Objector s t a t u  
by mlhtary personnel.3 Cases of soldiers who refused orders or 

'The Office of the Assibtant Secretary of Defense for Public AEiairs compiled 
the fallawing statistics ae of January 2 1992 

CO Appltcafrans 'All Ser i icesl  
FY 1989 147 ,120 approved1 
FY 1990 214 1152 approved. 48 disapproved 14 returned 01 

dmcharged before complef~ani 
FY 1991 401  (221 approved. 141 disapproved. 39 withdrawn or 

pmdmg final m i o n )  
Memorandum from Lieutenant Colonel Doug Hart Ofhe of the Assistant 
Secretary a1 Defenae far Public Affairs to Maor William D Palmer, at 2-3 IJsn 2 
19921 Ion file with author) The number of applications recerved by the Army 
durmg the l s a t  five years breaks down ae follows 

CO Applications rAimyl 
FY 1988 86 156 approved. 0 disapproved. 21 retumsd. 

wrfhdrswn or admaoryl 
FY 1989 90 '66 approved. 5 disapprored. 29 returned. 

withdrawn or mdnroryl 
Pi 1990 81 164 approved. 12 disapproved. 8 returned) 
FY 1991 271 1131 approved, 96 disapproved, 45 returned OT 

withdrawn) 
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who refused to  deploy overseas citing consmentious objections to  
service generated national press coverage.' Service personnel 
denied conscientious objector discharges challenged these deci- 
sions in the federal courts.5 

The visibility the conscientious objector issue gained dunng 
the Gulf War led to criticism of the current Department of 
Defense policy as being insufficiently protective of soldiers' 
interest8 This new-found visibility also led t o  proposed legdatmn 
in the 102d Congress that  would have codified and broadened the 
protections and rights of the In-service conscientious objectme 
This legislation would have expanded the bases for claiming 
conscientious objector status and significantly added t o  the 
military's administrative burdens in  accommodating and ad- 
judicating conscientious objector claims. 

Nevertheless, the current public debate concerning the 
proper treatment of the 1x1-service conscientious objector fails to 
address the most fundamental questions surrounding the issue. 
What is the role of a n  in-service conscientious objector program in 
an all-volunteer force? Is it appropriate that  the nation relies on 
an mserwce conscientious objector program that  16 a product of 
the Vietnam war era  law of conscientious objector exemptiona 
from the draft? What IS the impact of an in-service conscientious 
objector policy an the ongoing restructuring of United States 
military farces and the country's national defense policy? 

FY 1992 105 (80 approved, 14 dmappraved. 11 returned or 
",.,h,3.n~n, " ...., 

Memorandum from Colonel Duane Lempke, Dep't of the Army. Office of the 
Deputy Chief of Staff for Personnel, Specid Renew Boards to Major William D. 
Palmer at 2-4 lFeb 9 19931 10n file wnh the author) 

'Sei Elizabeth Hudson. Army Doctor Conlinuia Hungni SLiik~ Citing 
Canacunco, He Seeks Diecharge, WAS= POST, Dec. 13, 1990, a t  A44 ldescribing 
Army Captain Jeffrey W i g s n s s  efforts to make himself u ~ e l e a a  to the Army afler 
the Army and a federal court refused t o  grant h m  a conscientmus abjector 
discharge), Peter Applebome. Epilogue to Gulf War 25 Marines Face Prison. N Y 
T r ~ e s .  May 1, 1991, at A5 (reportmg the pending court-martial eases mvdvmg 
Mannsii who refused to deploy with their units and who c lsmed they did 80 based 
on conselentiova abieetmnsl. Rone Sherman. War Is Not Ouri For ''Cos'', TBE 
NAT'L L J , Aug 5 ,  1991. at 1 lrelafing the ~ i i ~ ~ m i t a n e e i  and legal argument) of 
the Marines comlcted at coun-martial of militam offenses based on then  refuasl 

6Mlhtary Canseientlous Objector Act of 1992. H R 5060 102d Cang , 2d 
Sess (19921 
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The article will address these fundamental ~ssuea and 
conclude that  while the In-service conscientious objector program 
serves an important function, like the 1960s model car designed 
and built for the needs of Lts time, the m-service conscientiou8 
objector program must be overhauled to meet the demands of the 
vastly different world it faces today 

11. History of the In-Service Conscientious Objector 

The current policy toward in-serme conscientious objectors 1s 
the latest expression of a national tradition to exempt from eompd- 
sory military ~ e m c e  citizens who. because of their religmus beliefs, 
conscientiously appose mditary semee The history of the m.8emce 
consmentious objector, as contrasted m t h  the conscientiow objector 
to compelled or conscripted semee, 1s relatively short Nevertheless, 
even though the in-senice conscientious objector program 1s recent, 
it  shares the hentage of the larger and far older tradition of accom- 
modating conscientious objectors to compulsoly military senwe 
Renewing the hstory of ths tradition serves two purposes This 
history demonstrates the development of the nation's policy of ac- 
commodating conscientious abjechon to compelled military senice 
This histoly also demonstrates the limitations Congress consistently 
sought to impose on any exemption from compulsory military semee 
based on conscientious objections 

The eolomal period saw mixed responses by the individual 
colonies to the conscientious objector. Some colonie~ excused 
objectors from compulsory serv~ce in  the militias, while other 
colonies forced conscientious objectors to choose between fidelity 
to t h e n  rehgmus beliefs and heavy taxes, fines, or even prison 
Early in the American Revolution the Continental Congress 
adopted a r e d u t m n  reeogmzmg and respecting conscientious 
objections to compulsory service in the state militias when such 
objections arose from religious beliefs This resolution, however, 
also encouraged Conscientious objectors to "eantrrbvte lrberally in 
this time of national calamity" and to offer whatever service8 they 
were able to perform, consistent with their religious principles 

.SELECTWE SERVZCE SYSTEM, SPECIAL Moioawm ho 11. YOL I ,  
Cozscirai iovs OQIECT~OV 29 119508 [hereinafter Y o u o c n a ~ ~ l  ST~PHEY Y 
KOHY, JAILED FOR PEACE 6 11986, 

nThe full text of the July 18, 1776 resalution read SI follaws 
Ab there are some peopls Kho from Rehpova Prinmples cannot bear 
arms in any c u e ,  this Congress intends no Violence Lo their 
Conmenees,  but earnestly recomrnmda n to  them t o  Confrikuie 
Liberally, ~n Lhib bme of national calamity, t o  the reliei of their 
dlnfreased Brethren sn the several Colonies, and to do all ofher 
aerwceb to Lhnr appressed eounfry, whleh they can canaintently wth 
their Relinaus Pnnnoles 

MOYOCRIPH, supra nore 7 ,  at 33-34 
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The Civil War period saw the first examples of national 
conscription and the first affirmation of the concept of exemption 
from national military service because of religious-based consmen- 
tmus abjections to such service Individual state8 had enacted 
conscientious abjection exemptions to compulsory 8ervLce in the 
militias that, a t  least arguably, did not require a religious basis to 
qualify for the exemptmn.e The national government, however, 
had not addressed the matter since the Revolutionary War, 
during which it had addressed only conscientious objections based 
an religious principles. 

After several yean  of unsatisfactory experience with draft 
laws that  made no provision for Quakers and others having 
conscientious objections to military service, Congress passed a 
new draft act in  1864 containing an exemption far conscientious 
objectors.10 This exemption was limited to only those members of 
religious denominations whose religmus tenets forbade the 
beanng of arms and who had conducted themselves in a manner 
consistent with such beliefs 11 Furthermore, the exemption 
applied to combatant military service only. Therefore, conmen- 
tious objectors weie subject to the draft, but served in  
noncombatant roles only 12 

The Confederate Congress also made provmon ~n its 
conscription policies for the religious conscientious objector. 
Begmmng in April 1862, the Confederate Congress assumed 

PThe Maryland constitutional convention of July 1776 passed B resolution 
dvecting the convention comm~ttees to  aonslder dlstmgumhlng between 
eonsmentious ableetora who fail to enroll m the militia because of d ~ g ~ o u d y  based 
eonacientioun ahieetians and those whose obpctiona were baaed on other motives 
Before the Civil War. the stater of Pmnsylvama, Alabama, Texas, llhnaia, Iowa.  
Kentucky. and Indiana adopted cansewntraus objector exemptions from 
campulmry militia B ~ ~ Y ~ C D  m their d a t e  canstitutmna Thane exemptions did not 
apeiify that  the conscientious objsctmnr must be religiously based Id a t  37, 
14.60 

Id 

lUAet of Feb 24, 1864, ch XIII. 5 17, 13 Stat 9 11864). 
"The er~mption r r sd  as followa 
And be it further enacted, That membsri of rehglous denommatima. 
who ahall by oath or aErmaban declare that they are c m s e ~ e n t ~ ~ v s l y  
opposed to the bearing of aime. and who are pmhlbiled from doing BO 
by the d e s  and articles of faith and practice of said religlava 
denommatmns. shall, when drafted mta the mibfaw aewice, be 
canaidered noncombatanta and shall be assigned by the Secretary of 
War fu duty m the hospitals. or t o  tho care of freedmen. or shall pay 
the sum af three hundred dollars to such person 8 8  the Seeretaw of 
War ahall designate t o  receive i t ,  t o  be spplied t o  the benefit of the 
nick and wounded soldiers Piowdad, That no person shall be entitled 
to the benefit of the pmviamns of fhia seetion unless t i s  declaration of 
eonseientioua semples agalnst basnng arms shall be supported by 
satmfartory emdcnce tha t  Ins department haa been umformly 
eonsiatent with such deelarstion 

>%Id 
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authority over the military draft and, later that  Same year, 
provided an exemption that  lasted for the duration of the war for 
members of named pacifist denominations, promded that  such 
persons furnished substitutes or paid taxes 13 Accordingly, both 
sides in the Civil War granted exemptions from eompulaory 
service for conmentiom objectors whose relipons forbade them 
from participating in combat 

In 1917, Congress again authorized a draft to support the 
United States' effort in World War I and, as it  did with the C m l  
War draft laws, authorized a noncombatant exemption for 
conscientious objectors belong.lng to pacifist denominations 14 Of 
the 2,810,296 men Inducted under thls draft law. local boards 
certified 56,830 claims for noncombatant service under the 
conscientious objector exemption 15 Ultimately, Congress author- 
ized the military to furlough enlisted men from military control 
and the Secretary of War used thia authority to furlough 
conscientious objectors who were against any kind of military 
service so they could work in agriculture and industry 16 

Although the draft law limited the noncombatant exemption 
to members of pacifist sects, the A&utant General of the Army 
broadened the eaemption'a coverage to include those who possessed 
"personal scruples against war"17 This was the first-and, until 
the Supreme Court interpreted the exemption broadly begmning in 
the 19608, the o n l y i x a m p l e  of the federal government granting 
an exemption to conscientious objectors whose objections may not 
have been based on r e l i p u s  belief Congress did not authorize 
exemptions for this broader category under the 1917 act and the 
subsequent history of the conscientious objector exemption from the 
draft reveals that Congress cansmtently has refused to extend the 
draft law's conscientious objector exemption beyond those objec- 
tions based on r e l i p u s  belief 

When Congress passed the Selective Training and Service Act 
of 1940 in response to the expanding wars in Europe and Aaa.  It 
included an exemption far conscientious objectom This act, while 
still limited to those subject to conscription, a8 opposed to soldiers 
already serving m the armed forces, contained four significant 

~ ~ 4 1 0 N O O n a P H  s q r a  note 7, st 45.47 
"Act of M a y  18, 1917. Pub L No 66-12 5 4, 40 Stat 7 6 ,  78  ,1917 
~LPnavosr MARSHAL GEIEUL. Srcorn REPORT OF T X ~ E  PROVOST M ~ n s u ~ l  

GENERAL TO THE Szcn~r~ar 01 WAR ON THB 0~i;nanor-8 or THE SELECTIV~ 
SERWOE SYSTEM TO DECEMBER 29. 1918. 56-67 119191 

'Act or March 16 1918 ch 23. 40 Sfsf 450 119181. MoNOonaPH Q Y D ~ I ~  

note 7 .  at 59 
..MONOOUPH, ~ u n i a  noti 7 ,  sf 65 
-'Selective Training and Service Art of 1940 Pub L 76-783 I 6 1 g  54 S t a t  

885. 889 11940' 
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changes from the conscientious objector exemptions Ln pnor draft 
laws. The law extended eliflbibility for conscientious objector status 
to persons whose objections were based on '"rehpous training and 
belief' instead of limiting eh@bility t o  pamtist sects anly.'8 The law 
permitted an applicant to appeal a denial of his claim by the local 
baard.20 The 1940 Act alao authanzed alternative civllian semee 
for con8cientiou8 objectors so that  they never would be inducted 
into the mhtary.zl  Finally, t h s  alternative service was not subject 
to military control or supervmon.22 

The Selective Service System created by the 1940 Act 
processed 34,506,923 registrants, of whom approximately 12,000 
received, or were eligible for, conscientious objector status.23 

Resident Trvman requested, and Congress approved, the na- 
tion's first tlve peacetime draR in 1948 24 Tlus law retained the con- 
scientious objector exemption from the 1940 Act with the addition of 
a defimtion of the reqmrement that a registrant's conscientious 
objections derive from "rehgious trslmng and belief." The 1948 Act 
defined this requirement as "an individual's belief in relation to a 
Supreme Being involving duties superior to those arising from any 
human relation . ."26 Congress amended the 1948 Act w t h  the 
Universal Military Trairung and Service Act of 1951, but did not 
change the conscientious objector Accordingly, the 1948 
Ad's exemption remained in effect into the era of the United States 
involvement LD the war in Vietnam. Congress again amended the 
1948 Act in  the Military Selective Semce Act of 1961.27 The 1967 
amendment included the conscientious objector exemption, but with- 
out the reference to a "Supreme Bemg."28 The 1948 Act, as 
amended, continues to be the dra? law on wluch the Umted States' 
current Selective Senice System is based, but authonty to draft reg- 
istrants under this law expired an July 1, 1913.29 

The entire history of conscientious objector law outlined 
above does not, however, address the in-service conscientious 

%'Id 
lord 
I l I d  

*'Id 
Z8Moroon*~~,  s u p w  note 7. at 314.15 
"Seleenve Service Act of 1948, Pub L 60.759, 62 S t ~ t  804 119481 (codified 

as amended at 50 C S C  app 58 451-473 (18881) 
'lid at 5 601, 62 Stat st 612-13 
"Pub L. No 81-51, 5 601. 65 Scat 15 11951, (cadifred as amended at 50 

"Pub L No 90-40, 6 1  Stat 100 (19671 1codified as amended at 50 U S  C 

"50 U S C  App 5 45601 119681 
leAef of Sept 28. 1971. Pub Law So 92.129, 5 lOl(el(351, 85 Stat 363 

U S  C app 5 45601 1198811 

app 5 5  451-473 (198811 

119711 icadifisd at 50 U S  C app 5 4671~1 1198811 
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objector Each time Congress acted to authorize a conscientious 
exemption to military service, It granted that  exemption in the 
context of compelled military servic-that 19,  a draft. Neither the 
current draft law, nor any of its predecessors, ever provided a 
means for the soldier serving on active duty to apply for a change 
in  duties or a discharge because of his or her conscientious 
objections t o  continued military service 

The Department of Defense first acted to accommodate the 
interests of the in-service conscientious objector in 1951 when it 
promulgated a directive authorizing reassignments to noneomba- 
tant  duties for soldiers conscientiously opposed to further 
combatant service so In 1962, the Department of Defense issued a 
superseding directive providing a mechanism far active-duty 
soldiers possessing religiously based conscientious objections to 
continued service to either seek transfers to noncombat service or 
a discharge from the military31 The current version of this 
mechanism 18 a Department of Defense Directive codified in the 
Code of Federal Regulations with implementing regulations in 
each of the services.s2 Thus, the law creating the in-service 
conscientious objector program 18 a creature of executive branch 
rule-making, rather than an act of Congress 

Although the m-serv~ce consuentious objector program IS not 
legislatively created, the law of conscientious abjection ansing 
from the Selective Service Act has influenced greatly the 
development and application of the in-service conscientious 
objector program The Department of Defense directive a t  one 
time explicitly stated that  the Bame standards used t o  determine 
conscientious objector status of Selective Servlce System regis. 
trants wavid apply t o  ~n-serv~ce  claimants.33 The United Stated 
Supreme Court relied on this language to find that  the standards 

"DEP'T OF DEPEISE. D I ~ E C T ~ V E  bo 1315 1, (June 18, 19511 

"32 C F R 6 75 119921, DEP'T OF DEFENSE, D m X m P n  1300 6. Coascmz- 
mora O a j c c r o ~ s  !Aug 20. 1971). mplemented zn the Army by DEP'T OP 
REO 600-13, Co~scr~rrraos O s a ~ c n o a  lAvg 1, 1933) [hereinafter AR 600-431 

s'Drpartrnenl of D@ma Durrtwe Number 1300 6 states the fallowing 
Smce ~t E ~n the naf~anal mferest ta iudee all claims of . _  

eonaemntiaua objection by the B B ~ D  standards, whether made before 
or after mtenng mdrfan. ~ e r v i e e ,  Selective Sernrs System standards 
vsed jn determaninn lcanacientimc obiector statu31 of draft 
reglnlrants p n m  to induction shall apply io servicemen who elam 
conscientious objection after enlenng the military service 

D d r  OF DEFEISE. DJRECTIVE Na 1300 6. Coxscl~arrous O a ~ ~ c r o ~ r  !May 10, 
1968), superseded by DEPA~TMEKT or DEFEISE. Dm~CrlvE NO 1300 6,  
COISCIENTIUSS O ~ ~ ~ c r o a s  (hug 20, 19711 (codified at 32 C F R  S 75 119921~ 
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found in  the Selective Service Act's conscientious objector 
exemption, as construed by the courts, are the same standards 
that  apply to the case of the in-service objector.34 The current 
directive incorporates concepts in  its definitions and standards 
that  were derived from case law interpreting similar provisions in 
the draft law conscientious objector exemption, such as the 
definition of "religious training and belief."36 

Consequently, the military's current program authorizing 
applications far reassignments or discharge on the basis of 
conscientious objections to military ~ e r ~ ~ c e  continues a national 
tradition of accommodating religmus conscientious abjections 
This program, while separate from the longer history of the draft- 
based conscientious objector programs, draws ita basic policy and 
fundamental standards from that  history. 

111. The Current In-Service Conscientious Objector Program 
The Department of Defense directive concerning in-service 

conscientious objectors accomplishes three purposes It establishes 
an in-service program implementing the national policy of 
respecting religious-based conscientious abjections to military 
service. In addition, it outlines the standards for evaluating 
conselentious objector clam-standards that  derive from the 
draft law conscientious objector exemption. Finally, it specifies 
the responsibilities of the soldier applying for conscientious 
objector status and of the military a8 It investigates that  c l a m  

A. Standards Applicable to the In-Service Conseientmus Objector 
The in-service conscientious objector program borrows all of 

ita principle definitions and standards from the standards created 
by Congress far the draft law conscientious ablector exemption or 
created by the courts in  interpreting that  exemption. 

The directive defines "conscientious objection" as "A firm, 
fixed and sincere abjectmn to  participation in  war of any form or 

"Gdlette v United States. 401 U S  437, 442 119711, SLI aim Ehlsrt V. 

United State., 402 U S  99, 107 (19711 lstatmg that the Court's deeicon 1s 
predicated on Its underslandmg that either the l o d  draft board or the military 
would provide a claimant with a full apponunity IO pmeent a eanse~entmus 
objection elaim and that the mme cnterm would apply to en in-semee 
c~nac len l io~b  obieetian elsim as to  B ~ l m m  under the Selective Semee Act) 

"See, L 8 ,  32 C F R # 75(C) 119921 (defining ' ' r e l ~ g o u s  training and behef? 
~n Part, as ''a m e e r e  and meaningful belief whwh oeeup~es ~n the hie af the 
possessor a place p ~ ~ d l e l  to that held by the Cod of another" which 18 a near 
quote of Justice Clarke standard for the Selective Serwee Act's promsmn 
requiting ''rel~glous training and belief: 81 '"a amere  and meanmgivl belmf which 
m u p a s  ~n the hfe of i ts podseasor B place parallel to that filled by the god of 
those admittedly qualifpng for the eremptmn '' Umted States Y Seeger. 380 
U S  163 176 (1965)) 
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the bearing of arms, by reason of religious training and belief."36 
This definition incorporates the basic principles of the Selective 
Service conscientious objection section that exempts any person 
"from combatant training and c em ice ~n the armed forces of the 
United States who, by reason of religmus training and belief is 
conscientiously opposed to participation in war in any form."37 

The directive incorporates these principles into its statement 
of the criteria for qualification for reassignment or discharge 
under the in-service conscientious objector program. The military 
SerwCeS may approve an appllcatlon far ConSClentiOUB objector 
Stetus for m y  soldier. 

(11 Who IS conscientiously opposed to participation 

(2) Whose opposition is based on r e l i g m x  t r a m n g  

(3)  Whose position is sincere and deeply held 

The first cntenon comes directly from the statutory definition of 
conscientious objection and has been enforced rigorously by courts 
reviewing conscientious objection case8 The second and third 
criteria, however, have been influenced heavily by judicial 
interpretation of the draft law conseientiaua objector exemption 

The second cntenon, like the first, comes directly from the stat- 
utory  defimtion of conscientious objection, but the Supreme Court 
has adopted an expansive interpretation of the concept "rehpus 
training and belief" In United States u Seeger,4o and later m Welsh 
v .  United States," the Cour t  interpreted the phrase to embrace 
more than what one might consider traditional notions of "rehg~on " 
Seeger concluded that ''relidous training and belief," while still ex. 
cluding personal moral codes and political or soeiologxal considera. 
tmns. embraces a ''Sincere and meaningful belief which occupies in 
the life of its possessor a place parallel to that filled by the God of 
those admittedly q u a h b n g  for the exemption ' '"2 Welsh 
abandoned any remammg reliance on traditional concepts of rehgmn 
m the context of conscientious objection by holding that purel) moral 
or ethical belief-r even essentially political, socmlogical. or phila- 
soohical news-mav auahfv BS "rehmous traimne or belief under 

in war in any form; 

and beliefs: and 

'"2 C F R 3 7E 3ia. ,1992' 
3-60 U S  C spp $ 4560 iWeif Supp 19921 
'132 C F R 3 75 58ar 119921 
'9Cilleffe , United States, 401 U S  437, 441-47 11971r 
"Sewer 360 U S  at 176 
2:\velzh , Emled Sfate., 398 r S 333, 340 ,19708 
' z & e p  380 U S  at 176 
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the  Seeger formula 4s The directive subsequently incorporated 
these judielal interpretations into its definition of "relipous train- 
ing and behef."44 

Finally, the third criterion is not found in the statutory 
program, but has been adopted by the courts as an implied 
requirement for conscientious objector status. Once the applicant 
demonstrates a conscientious objection to war in  any form based 
on "religious training and belief," the remaimng LSBUI becomes 
whether the applicant is sincere ID this belief 45 

Thus, each of the three criteria used by the in-service 
conscientious objector program to evaluate conscientious objector 
c lam-each  of which incorporates concepts that  constitute the 
heart of the in-service program-come directly from the draft law 
conscientious objection exemption 

Likewise, the classification scheme used in  the in-service 
program tracks the scheme developed in the draft law exemption 
The directive classifies conscientious objectors as one of two types: 
Class 1-A-0 objectors whose conscientious objections prevent 
them from combatant semce. but would permit noncombatant 
service; and Class 1-0 objectors whose conscientious objections 
preclude any military service.46 These classifications track the 
categories found in the Selective Service regulations classifying 
regmtrants under that  program.47 

The in.service conscientious objector program, though 
established as a Department of Defense regulatory program, 
relies on the law of conscientious objection in the  draft context for 
the  program'^ substantive definitions and criteria. 

'SWdsh ,  398 U S  at 340-343 
he directires definition includes concepts from both Seegrr and Welsh 
Rilrgiaus Irainmg and befmf 

Behef ~n an emrnsl  power or bemg or deeply held moral or ethnal 
belief, t o  whlch d l  e lbe  11 aubordmate 01 upon whnh all e l x  IS 
ultimately dependent, and which has the power or farce t o  affect 
moral well-being The external power or being need not be af an 
orthodox deity, but ma). be a sincere and meaningful behef which 
occupies m the life of Ita pmeessor B place p ~ r a l l e l  t o  ihar filled by 
the Gad of another. OT in the eade of deeply held moral or ethical 
behefa B bel id  held with the arrenglh and devotion of traditional 
rehgioua e a n i m m  The term ' 'rd~maus irammg and beher may 
include solel) moral or ethical beliefs e ~ e n  though the applicant 
himself may not charactenie these beliefs SI "religlou8" m the 
traditional i i n ~ o ,  or may erprebrly eharartenze them a i  not 
religiouh The term 'religloui training and b e h d  does nor include a 
b e h d  wh>eh rests aolely upon consideraoana of p d ~ e y .  piagmatiim, 
expediene) or polirical ,iev% 

"W-ltmer v C 48 C S 375,  381 11956, 
*#32 C F R  P 19921 
*.Id $ 5  1630 11 1630 1 6  

32 C F R L 15 31bl t 
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B Policies and Procedures Under the In-Serum Conscienfiolis 
Objector Program 

The Department of Defense policy concerning ~n-serwoe 
conscientious objection begms with the statement that a d m m  
istrative discharge pnor  to completion of an obligated term of 
active duty because of conscientious objections i d  discretionary 
with the service mvolved.'8 The military will grant conscientious 
object,, status under the program, and either release a soldier 
from military duty or restrict duties "to the extent practicable and 
equitable . ." but only when these actions would be consistent 
with military effectiveness and efficieney.43 By its terms, the in- 
service conscientious objector program does not create a regula- 
tory nght  to conscientious objector status. 

The directive includes the significant limitation that  soldiers 
who possessed conscientious objection beliefs prior to entenng 
active duty are not eligible for conscientious objector status under 
this program.50 The directive, however, qualifies this limitation 
by disallowing these clams only when the individual failed to 
claim exemption under the Selective Service System or was 
denied status under the Selective Service System.jl Thia 
qualification 1s meaningless since the Selective Service System 
currently does not accept 01 process c lams far conscientious 
objector s t a t u  under the draft law. The individual servxes have 
attempted to remedy this defect in their implementing regula- 
tions The service regulations state that  they will deny claim8 
when the claimant possessed the beliefs pnor to entry on active 
duty and failed to present a claim far status prior to dispatch of 
the notice of Induction, enlistment. or appointment 52 

The military service investigates each consclentmu8 objector 
claim separately to determine whether the clamant  satisfies the 
three criteria for conscientious objector status.53 The claimant 
bears the burden of proving by clear and convmemg evidence that 
he or ahe satisfies these three criteria e4 

The directive outlines specific procedures an applicant and 
the military service must follow in submitting and processing a 
claim for consaentmus objector status. The claimant must provide 
specific personal information in support of his or her c l a m  and 1s 

"Id I 75 4,s) 
"Id 

::Id 
I'See *R 600.43, 8 u p m  note 32,  para 1-7 
ssSsi s u p m  note 36, 32 C F R S I  75 4'b!, 75 
" I d  9 75 %d 

I 7 5 4  
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entitled to submit any additional matters that  he or she believes 
would be helpful in  supporting the claim.66 The directive requires 
a n  interview of the claimant by a chaplain, who must submit a 
written opinion of the basis of the claim and of the claimant's 
sincerity and depth of canvietion.je The directive also requires an 
interview by a psychiatrist, who must submit a report of 
psychiatric evaluation to determine whether the claimant pos- 
sesses any emotional or personality disorder that  would warrant 
disposition through medical ehannels.67 

Once the claimant has submitted an application for eonseien- 
tious objector Status and the required intemew reparta are 
completed, a commander designated by the S ~ M C ~  regulation will 
appoint an investigating officer outside the claimant's chain of 
command.68 The investigating officer ulll conduct an infomal 
hearing, the purpose of which 18 to ~ v e  the cla>mant an 
opportunity to present evidence, to generate a complete record of 
relevant information, and to facilitate an informed recommendation 
by the investigating officer and an informed deasion by the final 
decismn authonty.s* The claimant may be represented by counsel 
whom he or she procures, may present any evidence including 
written statements and t e h n o n y  of witnesses, and may question 
witnesses called by the investigating offiicer.60 The investigating 
officer may receive any evidence relevant to the elaim.e1 

Once the  investigation is complete, the investigating officer 
must complete a report of investigation. This repart must include 
all statements and other material assembled, a summary of the 
hearing testimony, the investigating officer's conclusions and 
reasons for those conclusions concerning the basis and sincerity of 
the claimant's stated conscientious objections, and a recommenda. 
tion for disposition of the claim The investigating officer will 
forward the report of investigation through command channels to 
the approval authority. 

The services have adapted different approval authorities for 
conscientious objector clams. The Army permits general court- 
martial convening authorities to approve applications for noneom- 
batant status, while a department-level panel of officers (Con- 
scientious Objector Review Board) must review all claims far 

ss ld  51 75 6La), 75 9 
"Id. B 75 6(cl 
l'ld 
" Id  5 756(d) 
' s ld .  B 75 6(d1(2l 
'Old 
"Id. 
" I d  5 75 6(d1(31 
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discharge and claims denied by the general court-martial 
convening authority 63 The Marine Corps and the Air Force use 
similar boards as tinal decision authorities in comcien~ious 
objector cases, while the Savy assigns this responsibility to the 
Chief of Personnel 64 

Pending the final decision on a canacientious objector claim 
and to the extent practical, the military ~ e r v ~ c e  must make every 
effort to assign the claimant to duties that will conflict as little as 
possible with the claimanVs stated belief8 65 Nevertheless, the 
claimant remains subject to military ardera and discipline 
pending a final decision on the claims6 The military wiil grant a 
discharge for the convenience of the government to claimants 
whose request for discharge as a conscientious objector iB 
approved by the decision a ~ t h o n t y . 6 ~  The type of discharge issued 
will depend on the claimant's military record and serv~ce 
standards for classification of discharges 68 Claimants assigned to 
noncombatant duties based on an approved claim of conacientious 
objection and those denied their claims remain subject to military 
control and diacipline and will be expected to perform assigned 
d ~ t i e s . 6 ~  Finally, commanders may return without action second 
or subsequent claims based on essentially the same emdence or 
asserted beliefs as in previous claims 70 

This overview demonstrates how the directive accomplished 
three essential purposes It established an in-serv~ce conscien. 
tmuS objector program Consistent with national policy respecting 
religious-based conscientious objections. Furthermore,  i t  
establiahed standards to evaluate claims of conscientious objec- 
tion Finally, It identified the responsibilities of the claimant and 
the military department in submitting and adjudicating the claim 

Nevertheless, the directive. BS currently configured, does not 
reflect the changes that have occurred in the military and in the law 
as it relates to the military over the past twenty years In addition, 
the directive fails ta account far the contmnung and fundamental 
restructmng ~n the nation's defense policy and military forces. 

"Telephone m t e m e w  with Mr Jack Perrago, Investigator. Gorernment 
Accounting Office lFeb 11, 1993) [hereinafter GAO ~nferviewl During I s t i  1992 
and early 1993 Yr Perrago WBP conducting B review of the Dept OF Defense 
~onb~ientieud objector program a t  the direction of the House Committee on Armed 
Sa WlCoS 

600-43, supra note 32, at para 2-8 

'532 C F R 9 75 6,h j  '19921 
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These changes reqmre the militaly t o  reexamine the m-senice 
conscientious objector program President Chnton's words addressing 
the need for restructuring the government in other contexts apply 
with equal farce in evaluating the in-semce conscientious objector 
program: 'Ve must start thinking about tomorraw."7' 

1V. Does a Conscientious Objector Program Have a Place in  a 

The logic of providing a program that  allows soldiers who 
voluntarily join the military to seek reassignment or discharge 
based an sincerely held conscientious abjections to further 
military service may seem questionable. Although the concept of 
providing a conscientious objector program to volunteers may 
seem counter-intuitive a t  first glance, several endunng justifice- 
tians support such a program. 

A Justrfieatrons for Continuing an I n - S e r u m  Consaentmus 
Objector Program in the Volunteer Force 

As the history of the in-service conscientious objector 
program demonstrated, Congress repeatedly has  expressed its 
conviction that  those whose rehgmus beliefs preclude them from 
engaging in military service aught to be exempt from compulsory 
militaxy service. The Department of Defense directive restates 
this tradition BS "a national policy to recognize the claims of bona 
fide conscientious objectors in the military service . . "72 This 
policy gives expressmn to deeply held national values and 
recognizes Some pragmatic issues. 

Exempting rehg~ous conscientious objectors from military 
service comports with the nation's commitment to relipous 
freedom. This LS particularly true when religious beliefs conflict 
with actions directed by the government, such as killing other 
people, which can force indimduals to confront their mast 
fundamental values and beliefs.73 Providing an exemption for 
conscientious objectors furthers two important values central to the 
United States' national identity: the libertarian ideal of respecting 
individual differences, espeaaily those founded on religious belief; 
and the democratic ideal of tolerating varied ideas and opinions 74 

'>Pres>dent William J Clmfan, Address to a Jomt  Seasmn of the U S  
Congress 1Feb 17. 199 

Volunteer Force? 

"Kent Greenawalt. All or  Nothing at All The Defeat of  Sdic t i i i  
Cmscirnliour Ohjectmn, 1971 Sup C t  Rev 31, 47 119711 

"Michael P Seng Canac~anlmus Objection Will the Wmled States 
Amommodale Thara Who Ryrcf  Violrncr as c Means of  Dispute Resolutmn?. 23 
Srrah HALL L REV 121, 123 11992) 
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A policy recognizing religious eonseientioua objections to 
military service also recognizes some pragmatic issues that 
accompany such beliefs Soldiers who harbor deeply held. 
conscientious objections to military service will tend to have 
difficulty serving successfully and may hurt  the morale of other 
soldiers in the unit Furthermore, devoting the military's training 
efforts and resources to those soldiers who are most able to 
contribute to the military mission simply makes sense 

These considerations favoring a conscientious objector pro- 
gram are present even in a volunteer force. Although the vast 
majority of persons having conscientious objections to military 
service will avoid conflict with those beliefs by simply not 
entering the m1litary,7s soldiers can develop such objections after 
entering the military. 

The majority of persons joining the military do so in their 
late teens and early twenties a t  a time when their belief systems 
are being f o r m d 7 6  Thm reality, along with the many benefits 
they seek from a military career, can lead to their not recognizing 
the full implications of military service until after they have been 
in uniform for some time and their belief 8ytem8 have had time 
to m a t ~ r e . 7 ~  In other Instances, soldiers experience mid-life 
changes, such as marriage to a spouse belonging to a different 
rehg~ous faith or joining a church. These events lead them to 
adopt, a8 their own, beliefs that  are inconsistent with continued 
military service 78 Both circumstances demonstrate how soldiers 
can find themselves in situations in which changes m then  belief 
systems conflict with continued military senace. 

B. Exomrning the Arguments Against on Zn-Sero~ce Conseientmus 
Objector Program in the Volunteer Force 

Naturally, several arguments militate against providing an 
exemption for conscientious objectors. Professor Kent Greenawalt. 
in a detailed analysis of selective comaentiom abjection, 
identified the principle arguments against an exemption for 
con~cientious objectors as follows. 

It 1s unjust to exewe selected individuals from a 
general obligation, particularly one that  exposes those 
not excused to danger or significant hardship. 
-6Teisphone interview with Colonel Duane Lempke Adlistant Preaident. 

Department of the k m y  C o n s c m ~ o u s  Objector Remew Board (Mar 1 1993) 
Ihermsfter Lempke m t e r r ~ e w l  

"GAO mteriiew. b w m  note 61 
- - T d ,  Lempke mtervieu, supra note 7 5  
"Telephone interview with Captain Flora D Darpino, Army Litigation 

Attorney (Mar 1, 1993) [hereinafter Darplna m t e r ~ ~ e w l  Captain Darpino was the 
Judge Adrocale Oficer member of the Department of the Army Consclenfiovc 
Obpctar Renew Board far approximately two years including the periods before 
dunng and after Operations Desert Shield and Desert Storm. 
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Those not exempted may perceive themselves as 
victims of an injustice and their morale may suffer 

An exemption may interfere with the nation's 
ability t o  draw sufficient manpower for the military 
mission. 

Defining the class of persons eligible for exemption 
and determining sincerity will be 80 difficult that  
administering the exemption program will be unfair. 

Allowing the exemption will undermine the gov- 
ernment's moral authority to wage war and encourage 
other claims for relief from governmental obligations 
because of conscientious objections 79 

Most of these arguments against a conscientious objector 
program, however, are unpersuasive when applied to the United 
States' experience with the in-service conscientious objector 
program. 

Addresaing the first two of Greenawalt's arguments against 
an exemption, the history of congressional support for a 
conscientious objection exemption demonstrates a broad con- 
sensus that the nation ought to exempt religmus-based eonscien- 
t h u s  objectors from compulsory military service.80 Extending a 
similar exemption to m-service conscientious objectors who 
develop their beliefs while serving in the military would be 
consistent with this national consensus. This consensus dhows a 
willingness to tolerate the injustice that  results from exempting 
certain individuals from participating in "the common d e f e n d 8 1  
so long BS the  exemption furthers a respected national value such 
as religmus freedom.82 In addition, concern over the injustice of 
excusing some from further service 1s arguably less pressing in a 
volunteer force in which the society at  large is not placed in  
jeopardy of being required to serve in the place of one exempted 
under the conscientious objector policy. 

Greenawalt's third objection-that an exemption creates 
military manpower problems-has not presented a problem in the 
in-service program. The in-servm commentlous objector program, 

"Greenawalt I U ~ Q  note 73 .  at 48 
"See sup?" Part I1 S I P  a180 Greenswalt, supra note 73, at 43 IITlhla 

society has a rvbatantial e m s e n s u ~  that Iconac~sntiaus obiactors1 ahovld not ba 
conscripted). Douglas Sturm. Canaiilulionaliem and Canseaniiousnrir The 
Dignify ofOb,seaon l a  Mdifvry Srriiie. 1 J Law & REL 265, 267 11983r i'[Tlhe 
principle af exempting those conbcienfiously apposed to war from military b e w m  
18 a laneatandmg and deepseafed tradition of the American republic") 
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even as broadened by judicial opinions, has not posed a threat to 
military readiness.83 The numbers of soldiers applying for 
canacientious objector status under the current program never 
has been statistically s>gnificant.84 

On the other hand, two different circumstances could lead to 
readiness problems. First, as the m h t a r y  force shrinks, it 
becomes more vulnerable to unplanned personnel losses, par- 
ticularly among key personnel Second, if the current program 
were changed to loosen Its eligibility criteria, past experience 
would not be uaeful in predicting the possible impact on readiness 
and the program could pose a threat to military readiness 

The fourth objection Greenawalt r a m s  t o  providing an 
exemption has posed problems in the past and continues to pose 
real difficulties Defining the class of soldiers eligible for the In. 
serwce exemption has proven exceedingly difficult and, as B 
result. very controversial 86 Similarly, admmistenng the program 
has proven difficult and has led t o  inconsistency a t  the level of 

3STelephone m t e r v ~ w  w t h  Colonel (ret )  Tyler Tuguell Former President. 
Department of the Army Conaeientiaua Obieetor Renew Board (Mar 2, 19931 
[hereinafter Tuguuell mterriewl. GAO m t i i i i e w .  mpra note 6 1  

"During the height af the Vietnam War and during Operanone Desert 
Shield and Desert Storm. the number of application8 inmeseed sigmfiesntly 
Neverthelens. the persons making these Bpplieations never eonalituted s 
i t a t l s t d l y  slgn~firant porfmn of the m~hta ry  force See supra note 3 (hafmg 
sfatmtm reported for conscientious obieeror c lsmi  before. during and after 
Desert Shieldmesert Starmi The Army recarded the follauing figurea for 
~n.renwe eonscienfiaur objector ~ l a i m h  dvring the bear8 1961-1971 

Year Applications Approools 
1961 a 1 
1962 2 

69 29 
62 30 

1963 
1964 
1965 101 26 
1966 118 

166 9 
262 

1967 
0 

194 
357 

243 
1969 

1106 
1969 
1970 
1971 1525 a79 

George Stahner, United Stares Y Lannox-The End o/ fhr .Voyd E m  bn .Militor) 
L a x .  56 MIL L RE\ 241, 262 n 136 11972~ 

'lLr United States v Seeger, 380 U S  163 (1965, Wslah v United States. 
3 (19701 Gillefte v United States. 401 U S  437, 456-45 
, Comment. C o n a r ~ m l ~ o u s  Obieition zn on All-Volunbi 
b h  Accommodvfion of Rs!igioua Freedom'. 43 MEacE 

119921. Donald X Zillman In-S#ritcr Cansciiniiaus Objection Courts. Baarda and 
the Baris tn Fact, 10 Sm- D I E ~  L REV 108 119721. Greenawalt, m p r n  note 73, 
John T Hanren, Judzci.1 R e i i e r  ofZn-Srri,ice Consrimimus Objector Cla~mi, 17 
U C L A  L Rru 975 r1970). David M Brahma, The) S l q  I o  the Bent of Y 

Dtffermt Drummer A Cnfica! Analysis of the Current  Deporlmml o/ D e f e m e  
Pas~fmn Vhr-A-Vis I n - S e r i , ~ c r  Conscienfmus Objectors 47 MIL L REV 1 '1970, 
Montgomery, mpro note 31 
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the hearing affcer investigating the claims6 and to charges of 
unfaimess.s7 

As to Greenmalt 's final two objections to an exemption, 
little evidence supports the conclusion that  past exemption 
programs have detracted from the government's moral force to 
wage war. Although the war in Vietnam became immensely 
unpopular, many factors influenced public opinion agamst that  
war effort far more than the fact that  several hundred soldiers 
were discharged, or that  even several thousand selective 8 e w m  
registrants were exempted, from military aerviee annually on 
grounds of conscientious objection to military s e r v ~ c e . ~ ~  Active 
conscientious objector programs in  both the United States and 
Great Britain during World War I1 did not seem to undercut the 
moral authority of these governments In waging that  war.89 

Finally, the fact that  the United States exempts conscien- 
tious objectors from continued military service apparently has not 
weakened the nation's ability to deny other, similar claims for 
exemption not supported by a similar national consensus. Recent 
case8 have denied exemptions from tax laws and controlled 
substance laws even when the affected individuals claimed that  
religmus-based conscientious objections supported their actions.90 

An in-service conscientious objector policy serves several 
purposes, even in B volunteer force. Although this discussion 
demonstrates that  drawbacks to adopting such a program exist, 
the purposes It serves endure 

An in-service conscientious objector program continues a 
longstanding national policy to recognize religmus-based conscien. 
tiaus objection to military service, thereby supporting the national 

"Song, supra note 74, at 135,  150 
"See ~ u p r a  note 84 (reportmg flgvres of m-sew~ee objectors drncharged 

during the Vietnam war penad). Greenawalt, mpra note 73,  49 leommentmg on 
the low percentage of reglrfranfi exempted under the e u n r c ~ e n t m d  objector 
eiemDtlon1 

?'See Monograph, supra note 7 ,  at 1. 5 ,  Greanawslt, ~ u p m  note 73,  at  56.57 
"United States Y Lee. 455 U S  252 (1982) lupholdmg the obligation af 

members of the Old Order Amish to pay Social Security taxes even though doing 
so n o l a t e 8  their religious-based behefa], Oregon v Smith, 494 U S  872 119901 
(upholdmg stale's cvnfralled substances law men a g a m t  c l a m s  of rehgiour 
exemptions for ceremonial purpmss), Nelson Y United States, 796 F 2d 164 (6th 
Clr 19861 lupholdmg the g~vernmenl '~  pro3eecuf1an af L "war fax" proteator in the 
face of his claimed cmiciontioud abjection8 to h>s taxes bemg used for m~hlary  
pu'po'es) 
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values of religmus freedom, individual liberty. and democratic 
pluralism An In-service conscientious objectoi program acknowl- 
edges and avoids the difficulties inherent in attempting to coerce 
military 8 e m c e  from an individual whose deeplyheld religious 
beliefs preclude such service Finally, an In-service conscientious 
objector program acknowledges the reality of change in people'a 
belief 8ystems that sometimes can lead to religious conflicts with 
continued military service 

Consequently, an in-service conmentmus objector program is 
desxeable, i f  not necessary, for deeplyheld national policy 
reasons and to acknowledge that people can change in significant 
ways during a military career. Nevertheless, the current program 
runs a foul of several of the arguments for and against exempting 
conscientious objectors from military serv~ce 

The next section analyzes the ways in which the current 
program falls short both in meeting the need for such a program 
and in avoiding the arguments against having such a program 
First, the current program 1s ovennclus~ve thereby exempting 
soldier8 whose claimed belief8 fall outride the national consensus 
concerning what justifies an exemption Second, the current 
program's averinclusmty could lead to readiness problems as the 
military shrinks and redefines its mission Third, the current 
program poses administrative problems caused, in part, by 
obscure definitions and atandards that have not changed even 
though the military and applicable law have changed Finally, the 
current program faaters a perception of unfairness when sincere 
objectors benefit from military education or t r a m n g  only to 
receive a discharge before the military receive8 the benefit of 
t hen  newly acquired skills. 

V Analyzing Where the Current In-Service Conscientious Objec- 
tor Program Fails and Proposing a Remedy 

A The Problem of Being O m r ~ n c l u s ~ o e  or ' ' R e l ~ o ~ ~ s  Traming and 
Belie? as a Standardless Standard 

The requirement that  conscientious objections arise from 
religmus training and belief has been a central requirement 
imposed by Congress throughout the history of the exemption. 
Tht8 requirement LS consistent with the national tradition of 
respect for deeply held rehpous convictions, even when members 
of the m a p n t y  may not understand or approve of them This 
requirement is also central to the national consensus that  
tolerates the injustice of releasing some from a period of obligated 
military service that  they voluntarily assumed. when others who 
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also assumed a service obligation are not released The current 
program retains the requirement that  a clamant's conscientious 
objection8 be baaed on "religious training and belief."*l Neverthe- 
less, the manner in  which the program defines the term broadens 
the exemption beyond the scape of the national consensus that  
supported the creation of these exemptions in  the first place. 

The current program defines "religious training and belief' 
to include beliefs based solely on ethical, philosophical, and 
merely personal moral consideratmns.gz This broad exemption 18 
not supported by a national consensus favoring such an exemp. 
tion. Such a broad definition LS not required by constitutional 
considerations, nor 1s It justified in a volunteer m h t a r y .  

The overinclusive definition of "religious training and belief' 
raises several problems. I t  contributes to a sense of injustice m the 
program because some soldiers who q u a h e  for discharge or reas- 
signment appear to fall outside the national consensus concemng 
who ought to serve and who ought to be released from semng based 
an conscientious beliefs. I t  presents an ever greater potential to 
impair military readiness in an era of a s l u i k n g  mihtary force that 
coincidentally must expand Its crisia response mission. It contributes 
to difficulties in admmstenng the program by introducing uncer- 
tainty and ambiguity to the mditary's factfinding and demsmn 
making under the program. Finally, it  contributes to the potential 
for fraud or unfairness under the program by placing a premium on 
claimant preparation and coaehmg. This favors elmmants who are 
able to retmn counsel or conault with antiwar group8 as well as 
those claimants who are educated and articulate. 

1. Unwarranted Judmal  ActLaism Created the Ourrincluswe 
Standard -The definition Of "religious training and belief' in  the 
in-service conscientious objector program IS a prosecutor's night- 
mare and a defense counsel's dream because of the s tandards 
breathtaking ambiguity The definition reads a8 follows 

Belief m an external power or being or deeply held 
moral or ethical belief, to which all else 1s subordinate 
or upon which all else 1s ultimately dependent, and 
which has the power or farce to affect moral well-being 
The external power or being need not be of an orthodox 
deity, but which may be B sincere and meamngful belief 
which occupies in the  life of its possessor a place 
parallel t o  that  filled by the God of another, or, in the 
ease of deeply held moral or ethical beliefs, a belief held 
with the strength and devotion of traditional r e l i ~ o u s  

" I d  5 75 Xb) 
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conviction The term "religious training and belief' may 
include solely moral or ethical beliefs even though the 
applicant h~mself may not characterize these beliefs as 
"religious" in the  traditional sense, or may expressly 
characterize them as not rehgious. The term "religious 
training and belief' does not include a belief which reats 
solely upon considerations of policy, pragmatmn, erpe- 
diency, or political wews 93 

Anyone who surmises from this language that attorneys were 
involved in creating this collage of rehflon-phiiosaphy.soelolog)., is 
correct. As mentioned above,s' this standard comes from the 
opinions m United States v Seegerg6 and Welsh U. Umted Statess6 
m which the Supreme Court interpreted the Same term Ln the 
Selective Serum Act.97 

fa) The Case of United States Y Seeges-Congress 
defined the term "religious training and belief' 88 "an mdmidual's 
belief in a relation to a Supreme Being involving duties supenor 
to those arising from any human relation, but [not including1 
essentially political, socmloflcal or philosophical view8 or B 

merely personal moral code."98 The Supreme Court believed the 
term required further interpretation. 

Writing for B unemmous Court, Justice Clark resolved the 
issue as a matter of statutory interpretation, rather than as a 
Constitutional issue Early in the opinion, Justice Clark gave an 
indication of the care with which he intended to treat the words 
and intent of Congress when he substituted the word "economic" 
for "philosophical" m the Statute's list of beliefs that  would not 
qualify for the exemption 99 

Congress added the definition of ' ' r e l i pxs  training and 
belief' to the conmentiom objector exemption in the  Selective 

"Id 
"'See supra Part IllA 
"380 U S  163 119661 
"396 L'S 333 '1970' 

$$The S w e i  ~pin ianc  charac i i rmtm af persons oxilvded under the 
statute diff8ri from the language of the statute itself Compare Omted Stater I 
Sesger, 390 U S  at 173 I'The Beetion excludes thole persona who, dlaavowmg 
relig~ous belief, decide on the basis of essentially pdnical.  s m ~ o l o ~ c s l ,  or 
economic conaiderations ") remphasia sddedl uilh Selective Service Acr of 
1946, Pub L Na 80-759 5 601, 62 Stat 604, 612 119481 ("ReIlglou~ tramlng and 
belief jn this connection doer not inelude asaentially p d i b c a l ,  boc>olupial or 
philorophiial  mews DI a merely peraonal moral rode") (emphams added' 
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Service Act of 1948.100 Justice Clark referred to the Senate Report 
on the 1948 Act as indicating an intent to re-enact "substantially 
the same provisions as were found ~n the 1940 Act" which had not 
defined "rehgi'aus training and belid"10' Armed with this 
statement of congressional intent and the definition of religion 
from Webster's New InternotLana1 Dictionary, Justice Clark con- 
cluded, "A sincere and meaningful belief which occupies LO the life 
of its possessor a place parallel to that  filled by the God of those 
admittedly qualifylng for the exemption comes withn the statutory 
definition."'Q2 This new definition included claimants whose 
conscientious objections were unrelated to any supreme being or 
even any acknowledgement of a supernatural component to life. 

In reaching its definition, the Court impliedly concluded that  
Congress's addition of the words "belief in relation to a Supreme 
Being" had no meaning and did not qualify or define the term 
Congress expressly intended them to qualify or define. Congress 
logically intended the words to carry some meaning and 
commentators have reached this same eoneIusmn.'03 The evidence 
indicates that  Congress intended a more limited definition of 
'"religmus training and belief,'-one consistent with traditional 
concepts of religion including a theistic component. 

The Senate Report accompanying the 1948 amendment 
explained the exemption as extending "to anyone who, because of 
religious training and belief in  his relationship to B Supreme 
Being, 1s conscientiously opposed to combatant military service or 
to bath combatant and noncombatant military service."'Q4 The 
Senate specifically referred to the case of Unnited States u. 
Bermanlo6 86 defining who is eligible far the exemption based on 
"religious training and belief." The logical inference from this 
reference is that  the Bermon ease dearly supports the proposition 
for which it was ~ i t e d . 1 ~ 6  Congress used Berman to clarify the 
meaning of "religious training and belief' in the  context of 
elipbility far an exemption a8 B conscientious Objector. 

612.18 119481 
'"Selectwe Service Act of 1948, Pub L No 80-169, $ 601, 62 Stsf 604, 

380 U S  s t  176 
I d .  
See George C Freeman 111, The Misguided Search for the Consfifulionol 
n of ''R~ligian", 1 1  GEO L J 1519, 1526 (19831, Greenawait, supra nota 

7" *+  I S  .", "" "" 
IO'S REP No 1268, 80th Cang, Zd Sess. 13 (19481, repiinfed ~n 1948 

U S  C C S 1989. 2002 (clang Uniisd sf ate^ Y Berman. 156 F 2d 311 19th Cir ) 
!c>tatmn omittedl. cert denied. 329 U S  795 1194611 

"'United Staler v Berman. 166 F 2d 377 (9th Clr 1946). c e l l  denied 329 
U S  795 

'"See Greenawalt. supra note 73, at 38,  Michssl Asmow. S d e r i i u r  Saroice 
1970, 17 C C  L A  L REV 693. 896 119701 
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The Berman case interpreted the meaning of ''religious 
training and belief' as found in the Selective Service Act of 
1940 The Berman court concluded that  ''relig~ous training and 
belief' was plain language that  Congress used to distinguish 
between "conscientiaua social belief, or a sincere devotion to a 
high moralistic. philosophy, and one based upon a belief in his 
responsibility to an authority higher and beyond any worldly 
one.''lOB The court cited with approval the definition of religmn 
that  Chief Justice Hughes used in his dissent in United States L. 

Maerntoshlos-the Bame definition the Congress subsequently 
adapted for the conscientious objector exemption and used in the 
Senate Report on the 1948 Aet.110 The Berman court's broadest 
reference to the essence of religion requmd B recognition that  
religion involved not B unilateral human process, but B "vital and 
ree~proeal interplay between the human and the supernatural "111 
Congress's reference to Beiman LS all the more significant because 
another federal circuit had adopted a broader Interpretation of 
the Bame definition prior to the Beimon case 

Justice Clark, writing ~n Seeger, explained Congress's 
reference to Berman by saying the reference could have meant 
any number of things 113 Hi8 explanation was disingenuous. 
however, because it ignored not only the context of the reference. 
but also Congress's choice of the narrower of two judicial 
interpretations of the statutory standard. Congress intended, a t  a 
minimum, that  the "religmus training and belief' language 
mandated that  the conscientious objection arise from an acknowl- 
edgement of human obligations owed e supernatural entity or 
reality. Justice Clark's opimon removed any such requirement 
from the statute, thereby making It something quite different 
from what Congress Intended. Justice Harlan later repudiated his 
vote in Seeger, descnbing the opinion as "a remarkable feat of 
judicial surgery to remove . the theistic requirement of 9 6.""' 

fbi  The Case of Welsh Y. United States.-The Supreme 
Court, in Welsh o United Statesl l j  completed the secularization 
of "religious training and belief" begun in Seeger five years 
earlier. Like the Court's opinion In Seeger, Welsh resolved the 

:Y'Seleetrve Training and Serure Act af 1910 Pub L No 76-733 B S(g8, 54 
Stat 886,  889 (19401 

233 U S  606 633 (19311 (Hughes, C J ,  dissenting on other grounds 
See suupio text aceompanymg note8 97,  104 

Led State8 v Kauten, 133 F 2d 703 12d Clr 1943, 

ah Y United Statel, 398 U S  333. 361 119701 (Hailsn. J diasenfingl 



19931 CONSCIENTIOUS OBJECTORS 203 

issue as a matter of statutory interpretation, not as a constitu- 
tional issue. Writing for a four-member plurality, Justice Black 
effectively erased " r e l i p u s  training and belief' as a separate 
requirement for qualification under the statutory exemption. 

Justice Blacks opinion held that  the Seeger standard for 
''relig~ous training and belief' included "beliefs that  are purely 
ethical or moral in  source and content but that  nevertheless 
impose upon [the believer1 a duty of conscience to refrain from 
participating m any war a t  m y  time . . . !'118 Justice Black used 
two arguments to avoid the specific statutory exclusions of 
"essentially political, sociological or philosophical beliefs OT merely 
personal moral code 'I First he identified beliefs that  fell within 
these exclusions as beliefs that  were not deeply held and beliefs 
that  did not rest a t  all upon moral, ethical, or rehgious principles, 
but rather were based solely on considerations of pohcy, 
pragmatism, and expediency 117 He then employed a Haudini-like 
loac to conclude that  a claimant found to be "religious" under the 
newly-expanded definition of that  term, could not be excluded 
based on views that  were essentially pahtical, sociological, or 
philosophical or merely a personal moral code.'lB 

Unlike Seeger, the  Court in Welsh was dimded. Justice 
Harlan issued a strongly worded opinion in which he concurred in  
the  court'^ judgment because of what he perceived as a 
constitutional problem in the Statutory definition, but disagreed 
with the Court's statutory interpretation. He accused the 
plurality of performing a "lobotomy" on the statutory language Ln 
the case11B and stated that  the plurality's interpretation was 
unworkable except in  "an Alice-in-Wonderland world where words 
have no meaning . ." 120 The three remaining justices on the case 
dissented, agreeing with Harlan's analysis that  Congress intended 
to reserve the exemption to more traditional concepts of reiigmn, 
but disagreeing with Harlan's conclusion that  such a limited 
exemption violated the First Amendment's prohibition against the 
establishment of religion.121 

Unlike Justice Clark in Seegger, Justice Black did not even 
bother to construct an argument that  legdat ive history supported 
hia conclusmns This fact did not escape the notice of commenta- 
tors Even a commentator who cheered the case's outcome felt 

"81d st 340 
" I d  a t  342-43 

2'ld a t  367.74 (Ukte .  J joined by Burser. C J and Stenart, J ,  
dmsnfmg: 
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compelled to point out Blacks '>Judicial sleight of h a n d  in 
expanding the Seeger standard to include moral and ethical 
beliefs. That commentator concluded, "Unfortunately for those 
concerned for judicial constraint and lopcal mnsmtency, there 
was no lepslative history or judicial language to support Black's 
reading ''122 Another writer, analyzing Blacks transformation of 
Statutory language, noted, "Perhaps the most startling aspect of 
this exegesis ~8 the conversion of personal moral beliefs. explicitly 
excluded by the statute, into included religmus beliefs 1'123 

Justice Black faded to consider evidence of Congress's intent 
to limn the definition of "rehpous training and belief' to more 
traditional concepts of relipon. Like Seeger, Welsh dealt with the 
conscientious objector p rov l sm found In the Selective Service Act 
a i  1948lZ' In 1967, however--subsequent to the decision in 
Seeger and almaat three years before the court heard argument in 
Welsh-Congress passed the Military Selective Service Act of 
1967.125 The 1967 Act amended the conscientious abjector 
exemption and the lepslatwe history of this amendment demon- 
strates a clear intent to overrule legdatively the expanded 
definition of ''religious trammng and belief' from Serger. 

A remarkably comprehensive Selective Service policy review 
preceded passage of the 1967 Act Spurred by growing criticmm of 
the draft and by steadily increasing draft calls to support the war 
in Vietnam, the House Committee on Armed Services held 
preliminary hearings on Selective Service reform in June of 
1966 126 Following these preliminary hearings, President Johnson 
established the National Advisory Commission on Selective 
Service (commonly referred to as the Marshall Commission after 
its chairman, Mr. Burke Marshall, a former Deputy United States 
Attorney General) to provide recommendations concerning the 
draft law 127 Not wanting to be outdone, the House Committee on 
Armed Services established its own "blue ribbon'' panel to look 
into Selective Service policy The Civilian Advisory Panel on 

128Grrenawalt, supm note 73,  st 42 n 38. see 01x0 Gall N'hlfe Sweeney 
Comment Conaiirnrious Ohjeclron and the A r s l  Amendment 14 Amox L REI 
7 1  76 11980, 
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Military Manpower Procurement, headed by retired General Mark 
W. Clark, reported its findings and recommendations to that  com- 
mittee on February 28, 1967.128 President Johnson transmitted the 
Marshall Commission report to Congress on March 6, 1961.129 

The Civilian Advisory Panel and the Marshall Commission 
both addressed the question of whether the Selective Service Act 
ought to acquiesce t o  the Seegei Court's broad definition of 
"relip.ous training and belief '' The Marshall Commission recom- 
mended continuing the present policy as defined by Soeger 180 The 
Cmlian Adwsory Panel recommended that  Congress "[Almend 
the law to overcome the broad interpretation of the Seeger case 
. . ."131 President Johnson made no comment or recommendation 
an thm issue in his transmittal message, which accompanied the 
Marahall Report. Therefore, the Congress faced a clear c h a m  on 
the scope of " r e l i p u s  training and belief' as it  began hearings on 
the new draft law 

The hearings before the House Committee on Armed 
Services consumed seven days and 806 pages of testimony as the  
committee heard from the Director of the Seieetive Service, the 
Voters for Peace Executive Committee on the Selective Service, 
and all points in  between 132 No less than eight witnesaes 
specifically discussed the Seeger standard for "relidous training 
and belief ''IB3 As a result, the committee certainly was informed 
of the significance of the opinion in Seeger, d any committee 
members were not alreadv aware of the case. 

.':The witnesaei who discussed tho Sergir standard for ''rel~glaus trsmng 
and belief' included General (ret  I Mark w Clark testlfymg on the 
recommendafmnr of the Advisory Panel he headed Rep Robert W Kastenme~er 
ID W I S  :, La*rsnce Spe i~er ,  Director af the Waihmgton OFFlce af the American 
Clrll Liberties Umon, Robert D Bulkley of the  Unlfed Prerbytenan Church I D  the 
USA Sen Edward M Kennedy rD , Maas Edward L Encion of the Ameman 
Ethical Omon. Glenn S h m  of the Church of the Brethren, and Llrutenant 
General Lewis B Hershey. Direetar of the Selectme S e n m  
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Several of the witnesses before the committee testified in 
favor of the Seeger standard, but the committee repeatedly 
indicated dissatisfaction wlth Seeger One committee member 
expressed the committee's concern with the S e q e r  standard as 
follows~ 

The relative difficulty confronting the committee and 
the Congress here on the question of conscientmua 
objectors does arise in Its difficulty to distinguish 
between B personal moral code [which the atatute 
excludes1 and the belief that  one might hold which IS 
not truly reli@au~, but apparently meets the test of the 
Supreme Court decision in the Seeger case on the 
Supreme Being context . How would )nu distinguish 
between a purely personal moral code and one which 
apparently meets and satisfies the Supreme Court test 
of B Supreme Being?134 

Another committee member who exprewed his disapproval of the 
reault in Sreger, indicated the committee's desire to overrule the 
case legmlatwely and invited General Clark to suggest how 
Congress ought to accomplish that goal.13s General Clark 
responded by suggesting that returning to the "old language" of 
the 1940 Act might help The committee Chairman, Represent- 
ative Mendel Rivers, described the outcome of the Seeger case as 
"plainly ridiculous "137 

General Mark R Clark testified and reported the unan- 
imous findings and recommendations of the Civilian Adwsory 
Panel The panel's report included a finding that Seeger "unduly 
expanded the basis upon which individual r e p t r a n t s  could claim 
conmentiow objections t o  military s e n k e  ''13a The Cnihan 
Advisory Panel explained this finding further: 

The Supreme Court in the Seeger case appears to ignore 
the intent of Congress which, in amending the language 
of the 1940 Draft Act, attempted to narrow the 
circumstances and more clearly define the basla for 
claiming conscientious objection to military service The 
interpretation by the Court of the language added by 
Congress in this regard actually resulted in a signifi- 
cant broadening of the basis on which these c l ams  can 
be made with the very real pombility that in the future 

H R  Doc No 12, supra note 132 B t  2423 
id at  2573 lrommenfi of Rep Brm) to Gen Clark) 
Id 81 2574 
Id at  2637 

19'id at 2%2 
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there will be an ever-increasing number of unjustified 
appeals for exemption from military service.139 

As corrective action, the panel recommended that  Congress 
restate the limiting language of the conscientious objector 
exemption ''so as to eliminate the confuusmn caused by the 
Supreme Court decision" and that  Congress consider returning to 
the original language of the 1940 Act by deleting the reference to 
"Supreme Being ''140 

Near the end of the hearings, the committee took extensive 
testimony from Lieutenant General (LTG) Hershey, the Director 
of the Selective Service. The Committee members, and in  
particular Chairman Rivers, engaged LTG Hershey in the 
following extended colloquy on how Congress might amend the 
statutory language to avoid the broad definition from Seeger: 

M r  Kmg: To change the subject General, what do you 
propose about COS? I notice you didn't mention that  in 
your statement and it IS a thing that  has bothered me 

General Hershey: Well, it  bothers me. I had thought, for 
instance, and it has been brought up before this 
committee before, but, the Seeger case is the one that  
has given a lot of people concern in this Congress, I'm 
sure, because I know something about it They put the 
Supreme Being in  to make it more tough. And they 
ended up with the Supreme Court saying that  the 
Congress obviously was trying to broaden it. 
Mr. Kmg. We ought to put the Supreme Being in the 
Supreme Court 
General Hershey: Probably still 4 to 5 though, I 
wouldn't be surprised. [A lot of laughter.] 
[Mr. Kmg:l I think we are getting into a question 
whether you would be content with it, without the 
actual purpose 
[General Herskey:I Anyway, I have felt that  maybe If 
the Congress removed the Supreme Being, it would be 
evidence that  they didn't put it in, to broaden it; but an 
the other hand I wouldn't want to bet it wouldn't be 
taken as more evidence of braadmindedness . . . [Blut 
h somewhat in  a quandary about what to do, because 
when you don't know what is going to be interpreted in 
v o w  law. how do YOU know what to leeislate?lAl 
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This discussion of the definitional problems posed by S e q e r ,  
which continued for almost four pages. concluded with LTG 
Hershey agreeing with Chairman Rivers that  returning to the 
language of the 1940 Act might clarify Congress's intent to "go 
back to the oldtime rehgmn.''l42 

The committee reported out a bill an May 18, 1967 
Consistent with the recommendations of General Clark and LTG 
Hershey. the bill retained the requirement that  conscientious 
objections be based on "religmus training and belief," but deleted 
the statutory definition of that phrase added by the 1948 Act The 
committee report explaining these changes discussed the effect of 
Seeger as "significantly broadening . the basm on which claims 
for conscientious objection can be made "14s The report cited LTG 
Hershey's conclusions that  "this undue expansion . . . could very 
easily result in a substantial increase in the  number of 
unjustified appeals for exemption from military service based 
upon this provision of law."144 The committee explained Its 
decision to retain the "religious training and belief' requirement 
as restating "the origmal intent of the  Congress in drafting this 
provision of the l a ~ . " ~ 4 5  

The House-Senate conference restored some limiting lan- 
guage to define ''relimous training and belief." The conference 
report on the bill explained the reasons for these changes as 
follows~ 

The Senate conferees also concurred in the desire of the 
House language to more narrowly construe the basis for 
elassifnng regmtrants 88 "conscientious objectors." The 
recommended House language required that the c l a m  
for canmentious objection be based upon "religious 
training and belief' as had been the original intent of 
Congress in drafting this provision of the law 

The Senate conferees were of the opinion that con- 
gressmnal intent in this area would be clanfied by the 
inclusion of language indicating that  the term ''religious 
training and belief' 8s use in this section of the law does 
not include "essentially political, soc~ologxal, or phila- 
sophieal view8 or a merely personal moral code ' '146 

'"Id sf 2652 
R REP So 267, 90th Cong, 1st S P S S  '19671 regrinled i n  1967 

U S  C C A N  1308. 1334 

'"Id :#Srd 

"H R Covr REP N o  316 90th Cang , 1 s t  Seas 9 (19671 rrprrntrd an 
1967 U S  C C A h 1352 1360 
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This clearly expressed intent to limit the scope of the conscien- 
tious objector exemption resulted In the current statutory 
limitation an the term "rehgious training and belief." The current 
statutory provision reads a8 follows: "As used m this subsection, 
the term "rebgious training and belief' does not include 
essentially political, socioloscal, or philosophical view&, or a 
merely personal moral code."'47 

Had Justice Black been interested in  discerning congres- 
sional intent in  his effort to interpret the statutory language, a 
substantial and detailed record of that  intent wa8 available to 
him. Unfortunately, the record of Congress's intent was contrary 
to his awn absolutist position on the permissible interface 
between government and religion Even though Welsh was not a 
constitutional case, Justice Black applied his understanding of 
First Amendment principles to reach the result he wanted. 

One Commentator summarized Jvatice Black's jurisprudence 
in the area of church-state relation8 by writing, "He simply did not 
want the government trying to determine what religion is and 
what it is not . . . ."1&8 He favored the Madisonian mew, which 
treated r e l i p n  as being synonymous u l th  conscience, even though 
Madison's proposals for the First Amendment that equated the two 
concepts were rejected 149 As a result of his belief m First 
Amendment absolutes, Justice Black hardly hesitated to substitute 
his own deeply held beliefs on the relationship between govern- 
ment and religion far Congress's intent in the conscientious 
objector exemption. As m e  commentator observed, "The fact that  
he had to resort to tactics involwng less than the highest traditions 
of iegal scholarship and judicial consistency in order to obtain his 
constitutional objective did not deter him in the slightest."lj0 

Justice Black, however. wee not free to substitute his 
judgement far that  of Congress unless the statutory scheme was 

"'50 u s c  app s 45601 11988) 
"'Pans, supra note 122, st 478.80, Q O ~  alm Hugo Black, The Bdi o/Rbghls,  

35 N Y U L REV 865 1196U) (dmussm% Justice Blaclt'e v ~ e w  that the Bill of 
Rights cantam ''absolutes," particularly ID the area of the First Amendment, 
which may not be balanced off against pvblie interest or governmental needl. 
Edmvnd Cahn. Juslicr Black and Fwsl  Amendment 'Absoluar" A Pubhe 
Inlan.ie*, 37 N Y  U L REV 548, 553, 563 11962) The ''artide" LI a~tual ly  a 
t i m b ~ n p f  of Professor Cahn's interview of Justice Black at the 1962 eonventmn of 
the American Jewish Congress ~n which Juafire Black further expla~na h m  Flrst 
Amendment iurisprvdence h a n g  Justice Blacks eommenta. "Nevertheless, I 
want to be able to  do I t  lprecfiee religlani when I want ta  do 1 do not want 
anybody who 18 my servant. who 18 my agent elected by me and others like mi.  t o  
tell me the1 I e m  OF Cannot do i t "  "I am far the First h e n d m s n l  from the first 
word ta  the laat 1 believe It means what It says, and ~t aaya t o  me. 'Government 
shall keep i t s  hands off rsllglan"' 

"'Pans, aupm note 122, at  481 
at  434 
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unconstitutional, and neither Seeger nor Welsh were decided on 
constitutional grounds The Court describes Its task in a statutory 
interpretation case much as Justice Harlan described it in his 
conelirren~e in Welsh The Court has noted, "Our task 1s to give 
effect to  the will of Congress, and where that will has been 
expressed in reasonably plain terms, that  language must 
ordinarily be regarded ae ~0ncIus~ve.''~~~ Justice Black paid scant 
attention to the will of Congresa, preferring instead to rely on his 
own understanding of religion 

The concept of "religious training and belief' 1s not foreign to 
the American experience The common-sense understanding of the 
term indicates that relipon means more than a personal moral 
code or a standard of ethical conduct By drawing on this 
understanding and linking the statutory term with the specific 
language Congress included m the statute to advise what was not 
included m the term, one can find a comprehensible standard.lj2 
This definitional chore 1s even clearer mven the record of 
congressional disapproval of the Seeger standard. 

On the other hand, because both Seeger and Welsh involved 
interpretations of the 1948 Act, the Supreme Court wan not 
necessarily required to interpret the amended language of the 
1967 Act to resolve either case. The Court has never confronted 
the evidence of congressional intent to overrule Seeger lees- 
latively 13s Absent a constitutional infirmity, Congress's 1967 
formula ought to control who qualifies for exemption under the 
Selective Service Act's conscientious objector provision. To the 
extent that  the In-service conscientious objector program emulates 
the Selective Service Act's policies regarding conscientious 
objection, the m-service program likewise ought to adopt a more 
limited definition of "religious training and belief" 

2. Consequences of on Oueiinclusiae Standard.-The over- 
inclusive standard for "religious training and behef' developed in 
Seeger and Welsh resulted in four sets of adverse consequences. 
First. the Seeger.Welsh standard p v e s  the irrational result that  a 
standard which requires religious beliefs may not distinguish 
between seeuiar and relipous beliefs. Second, the Seeger- Welsh 
standard in several ways fosters unfairness or the perception of 
injustice tn the administration of the m.service conscientious 
objector program Third, following the Seeger- Welsh standard In a 
time of rapid changes in the military's mission and size threatens 
military readiness. Finally, what amounts to a standardless 

Griffin 1, Oceanic Contractors, Inc, 458 U S  564, S i 0  119821 
See rnfro Psrf V A 3 
sei sviirian a5 et i s 7  



19931 CONSCIENTIOUS OBJECTORS 211 

standard poses several practical difficulties to the military as it  
administers the in-service conscientious objector program 

(OJ The lrretronal Outcome Consequence.-The Court in 
Seeger and Welsh took B statutory standard that  required rehgious 
belief and canwrted it lo  a standard that forbids the government 
from distinguishing between religious and secular beliefs in  the 
area of ethics, philosophy, and personal moral codes. One commen- 
tator concluded, "Now the conscientious objector exemption might 
be forbidden only to the lukewarm and opportune All others, 
regardless of their beliefs, were lumped into the protected category 
' r e h ~ ~ u s " ' ~ ~ ~  The opinions accomplish this transformation not 
only by interpreting "reiigion" in the broadest possible terms, but 
also by rendenng meaningless the limiting language Congress 
included in the statute. This language would have excluded belief8 
that were not linked by reference to a Supreme Being, as well a8 

beliefs that were "essentially political, saaalagxal or philosophical" 
or that  constituted a "peraonal moral code."ljj The Seeger.Welsh 
standard, however, would define these beliefs as "rehgmn" as long 
as the claimant held them deeply and sincerely 

The Court itself implicitly recognized the muntermtuitive 
outcome of its newiy declared standard. Justice Black stated that  
a clamant's own characterization of his beliefs as "nonreligious" 
was a ''highly unreliable guide" to the factfinder.ls6 Under normal 
circumstances, one would consider the clamant  to be the most 
competent to identify his belief Bystem e.6 religious or not. These 
are, however, far from normal circumstances Justice Black 
apparently concluded that  the world of conscientious objection lies 
far beyond the ken of the ordinary claimant of conswmtiom 
objector status. He noted, "Very few reestrants  are fully aware of 
the broad scope of the word ''religious" 8 s  used In 60) . . . " 1 5 7  As 
long 83 the in-service ConseientiouS objector program follows the 
Seeger- Welsh standard. the program indeed exists in  ''an Alice-in- 
Wonderland world where words have no meaning ''168 

ibi The Unfairness and Injusttee Consequence -The 
averinclusive standard from Seeger and Welsh also fosters a 
perception of unfairness or injustice in  the In-service conselen. 
tious objector program. The overincluawe standard is contrary to 
the national consenBus on the issue of who ought to be excused 
from military service Each time Congress considered the issue of 

"'Pans m p r n  note 122, at 456 
'"Seleetlve Servlrs Act of 1948. Pub. L No 80-759, 5 6u), 62 Stat 604, 

612-13 119481 #codified as amended at 50 U S C  app at 4560) r1938)) 
L'dWelrh Y United States. 396 U S  333, 341 (19701 
IW,d 

>$*Id a t  354 (Harlan, J ,  caniurnngi 
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the conscientious objection exemption, It heard testimony and 
earnest recommendations to expand the conscientious objection 
exemption beyond objection8 based on religious belief 159 On each 
occasion, Congress refused to follow that  course and opted to 
retain the religious reqmrement 

This repeated affirmation of the greater protection afforded 
rehgious.based conscientious abjections reflects B profound national 
commitment to protecting religious values. This 1s the same 
commitment demonstrated throughout the netion's history.160 The 
nation does not wish to equate rehpous belief with mciology, 
philosophy or ethics Nevertheless, B S  one commentator painted 
out, the Seeger.Welsh standard, "unrealistically labels as 'relipon' 
beliefs and actinties that  do not serve the function of rehpon in 
socmty "lel Congress never intended thm result and, as legmiatwe 
history demonstrates, it  actually worked hard to avoid it 

The Court's insistence on substituting its concepts of r e l i p o n  
and religious beliefs for those specified by Congress n s k  nolatmg 
the implicit social contract represented by the conscientious 
objector exemption 162 The exemption evidences the nation'8 
willingness to accept the injustice of excusing some from a 
military obligation to protect a respected national value-in this 
c m e ,  relipous belief-when others who may have other good 
reasons for avoiding continued service are not exempted from 
t h e n  obligations The class eligible to receive the exemption 
should be defined clearly and in a manner perceived to be just 80 

that  those administering the program can determine accurately 
who falls within the program's benefits To the extent that  the 
Sewer-  Welsh standard exceeds this national comensus, the new 

'''SELECTIVE SERVKE MOTOOKIPH, supra note 7 ,  at 65 C o n g r e d s  refusal 
IO extend the conicmtmus objector exemptron ~n the 1917 Am beyond objoerions 
based upan rehgaui belien Id sf 70. 73-4 Congress's refusal t o  adopt 
recommendations of the American Civil Libernes Cnion and Religlaus Society of 
Friends t o  extend eonscientmus objector status under the 1940 Act to all 
eonieienfiaus obiectars regsrdlw of whether thirr obpetmnr were ~ r l ~ g l o u s  
bared), H R Doc No 12. s u p w  note 132. at  2151, 2306, 2315, 2378-87 2413, 
2431 '19671 ICongresa was ""persuaded by tearimany of the Votera for Peace 
Exeeutwe Committee ACLL' Lmled Presbpenan Church United Church of 
Christ, Amerrean Efhreal Onion and the Chvrrh of t he  Brethren ~n faror of 
exDandine the exem~t ion  I D  the 1967 Act bevond reliplous-based beliefs1 . .  . -  

'''See aupm Part 11. ~ e s  Y /QD 10 U S C  S 312W 819881 I'IA person who 
elaims exemption because of rdiglous bslmf ~1 exempt from militia duty ~n a 
combatant capacity, IC the conscientious holding of t ha t  belief I P  earabhshed under 
such regulations BQ the Preaidenf may prescribe However, inch s person 18 not 
exempt from mihfm duty the President determines to be noncombalant"l 

L6LSteuen D Collier, Beyond Sstgii'Wdsh Rodefining Religion Cndi i  the 
Conslilulwx 31 EMORY L J 973 989 ,1982) 

'"'Sleeney, s u p i n  note 123 st 72 r"Strong feeling exists m and O Y ~  af 
Congress, hoxever. thar rhe Canirienrious Objector exemption WBQ abused a l th  
the inppnrf of the Supreme Court during the Vietnam w a r ' ,  
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standard promotes unfairness or inpstice by benefiting those 
whom the nation never intended to benefit and for reasons the 
nation has demonstrated repeatedly it IS unwilling to support. 

The Seeger- Welsh standard also fosters unfairness or in. 
justice by favoring claimants who are educated, articulate, able to 
retain counsel far representation, or able to obtain conscientious 
abjection counseling. The well-counseled claimant will know to 
avoid the legal "mine fields" posed by beliefs held prior tu 
entering the military or beliefs relating to selective conscientious 
objectmn, regardless of whether he or she actually holds such 
beliefs The educated or articulate claimant will have the 
advantage of being able to explain his or her beliefs mure clearly 
than most other claimants. The well-counseled claimant will be 
better able tu demonstrate how his or her beliefs meet the 
abstract requirements of the Seeger-Welsh standard Such eoun. 
d i n g  1s far more important in these eases than in other legal 
proceedings because a claimant necessarily will be tested on what 
hi8 OF her core beliefs and life values are-powerful and 
emotionally laden topics, even under the best of circumstances 

As one commentator concluded on this fairness issue, 
"sophistication and ability to hire counsel put one at  a great 
advantage in  formulating a sustainable conscientious objector 
c lam and in having it ultimately sustaind"163 The Seeger-Welsh 
standard favors the educated and well-counseled and, as a result, 
placea the undereducated or inarticulate a t  a disadvantage and 
may not evaluate the individual claimant and the nature of his or 
her beliefs farly.164 

The overinelusiveness of the Seeger.Welsh standard creates a 
final f a m e s s  or injustice issue in Lts f d u r e  to recognize the 
fundamentally different nature of today's all-volunteer force. The 
current Department of Defense directive was barn during an era 
when the United States maintained an active Selective Service 
and conscnpted a significant proportion of its active-duty armed 
forces.166 Compelled military service is a far different matter than 
military 8ernce assumed voluntarily. The volunteer affirmatively 
declares that  he or she 1s not a conscientious obiector to military 

"'Martha A Field, Problems of P r o o f m  Conscirniious Objector Cores, 120 
U PA L REV 870. 935-36 119721 

'*'For a more detailed explarafion of this arpment  in the context of the 
Vietnam war era draff. 8e0 Robert M Brandon, Note. The C o n s c m l z o u s  O b p t m  
K ~ ~ m p f i a n  D~scriminofian Against the Disodiantaged. 40 CEO WASH L Rm 
274 '19711 

"'The Department of Defense firat promulgated Directive No 1300 6 on 
Aug 21. 1962 It has amended the Directive twee-once in 1968 and again ~n 
1971 32 C F R  5 75 !19921. DEP'T or DEVEISE, D ~ n ~ c ~ r \ z :  No 13006, 
Coxscmrrmus OBJECTION, (Aug 20, 19711 
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service both by the act of stepping forward to j o m  the rnditary 
and by the affirmation during the enlistment process 166 The 
volunteer is able to consider thoroughly the implications of 
military service pnor to signing the enlistment contract and 
taking the oath of enlistment or accepting a commission 

These conditions stand m sharp contrast to the inductee 
Swept into the military from civdian life without a choice in the 
matter and without the benefit of time to consider all the 
implications of military service Compelled military service 18 the 
most demanding obligation a nation may impose an tts citizem 
and should not be imposed lightly an those who find deep moral 
offense to such service A conmentiow objector pohcy that 
distinguishes between the volunteer and the unsuspecting 
conscript in their respective claims for exemption from military 
8erv1ce clearly has some justifications Courts and commentators 
have recognized these differences as significant in considering the 
proper response t o  a claim of conscientious objection 167 The 
current m-serwce program, however, simply imparts the stand- 
ards applicable to the draft law con8cientmus objector exemption 
without considering the vary different circumstances confronting 
the volunteer and the conscript 

rcJ The Potential Readmess Consequence.-The Seeger. 
Welsh standard for ''religious training and belief' grew out of a 
time when the military not only relied upon the draft for much of 
its manpower needs, but also grew to meet the national security 
m i m o m  of the time. The advent of B volunteer force and the 
restructuring of the United States armed forces and national 
security strategy following the end of the Cold War require a 
reassessment of the Seeger-Welsh standard not only for the 
fairness isme discuased above, but also for the potential military 
readiness impacts of an overbroad standard 

The impact of personnel losses because of an in-service 
conscientious objector program is significantly different than the 
LmoaCt of losses because of a conswntious obiector exemmion 

I'-See Brown v McNamsra, 367 FZd 150 152 83d Cn 1967, , ' I r  18 

oerfertlv rational and c~nionanf with c~nitifufional concerns. inchdine the 
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only from conscripted military service. In the latter case, the 
government has  invested neither the time nor money in  training 
the soldier, nor has the military integrated the soldier into the 
force as a member of the military team. 

The coat to the government 18 greater when a trained 
member of the force leaves the military than when an untrained 
conscript receives an exemption from compulsory service. Com- 
mentators have noted this difference and have speculated that  it 
may be a difference of constitutional significance, justifying 
disparate treatment for in-service ObjectOrS.lBB In other words, 
thm difference could justify a more generous conscientious 
objector exemption for Selective Service purposes than for the in- 
service objector. Nevertheless, the military has not recognized 
this distinction in the potential readiness impacts of the in-service 
objector vemus the conscripted objector Furthermore, the in- 
service conscientious objector program continues to be based on 
the 19608' draft law model. 

The Department of Defense policy on the in-service conmen- 
tious objector potentially affects three central components of the re- 
defined United States national security strategy. Current national 
Secmty strategy emphasizes forward presence of military forces, 
crisis response capability, and a smaller force structure 16s 

The forward presence component of this strategy provides an 
n h a l  CTIGLS response capability and a logmtics base for bringmg 
follow-on forces when necessary It also demonstrates American 
resolve to deter conflict and promote regional stability l70 The 
crisis response component of this strategy requires forces that  can 
respond decisively to short notice mses.171 Finally, the new 

"'See Montgomery. mpra note 31, at 388 ['The atate might well be deemed 
t o  have B more compslhng interest m obtaining e l h e n t  and uninterrupted 
B D I Y ~ C ~  from men already m uniform than ~f does m draftlng each and every 
individual m the original manpower pool.'l. Thomas R Folk. Military Appearance 
Requirement8 and F m  Eremiae of Religmn, 88 MIL L REV 63. 71 (1982) 
(diaeussmg how Roslker  o Oddberg fovnd administrative eEFleency nufilcienl 
Justification for gender-based discnmmatian. "It would seem to fallow that 
administrative necessity 18 B much weightier concern when It inv01veb the 
potential availability of soldiers who have already been tramsd"1. cf Oreenawalt. 
supra note 73,  sf 50 (iThers 18, however, a apcnal "manpower" problem with 
respect to  " ~ n - a e ~ i e e "  objectors since milrtary operation8 may auNer if key 
p ~ s o n n e l  apt ont wrth any frequenry"~ 

"*TBE W n m  H a c s ~  Nmionai S~cunrrr STRATECU or THE UVITED 
STATES 27-31 (19911 

1 7 0 S E ~ R E i ~ h r  OP DEPBWSE. AYXUAL REFORT TO THE F n ~ s r n ~ i r  AND TO THE 

>.>Farmer Secrelsry of Defense Cheney emphasized thia reqmremenr by 
stating, "Becauae of tha high level of uncertainty in the internations1 environment 

readinesa and mobility must be among the highest prmntie., eapecmliy far 
fareel designated to  respond to  short notice ~ r i i e e  " I d  at 8.8. 

cosonEss 7.8 i i w  
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national security strategy calls for a smaller force structure that 
relies primarily on active component forces for initial crisis re- 
sponse and reserve forces for essential support units and augmen- 
tation capability.172 

Conscientious objector policy potentially affects each of these 
three components of the new national security strategy. More 
than ever, the national Security strategy relies on high levels of 
military readiness and the capability of projecting and sustaining 
forces overbeas on little or no notice At the Bame time, this short. 
notice erms responae capability must be available with a smaller 
force structure. A broadly defined conscientious objector policy 
could conflict wlth these fundamental components of the new 
national security strategy, potentially jeopardizing the armed 
forces' crisis response capability. 

Although the military currently does not consider the 
conscientious objector program a readiness I S S U ~ , ~ ~ ~  the ongoing 
changes tn the m i h t a q ,  combined with the overbroad standard, 
have the potential to create readiness problems As the military 
shrinks and relies more heavily on rapid deployment and crms 
response capabilities in its remaining farces, i t  becomes more 
vulnerable to personnel policies that  could remove key members 
of the very team that gives the military i ts  rapid response 
capability. The Department of Defense should revise its policy 
toward canacientiaua objectors to contribute to the military's 
ability to meet its crisis reaponse m m m n  while accommodating 
sincere religious-based objections. 

id) The Praetrcol Diffmdties  Consequence -The last set 
of problems created by the overbroad Seeger-Welsh standard are 
the practical difficulties that  accompany the obligation to 
administer B program without a comprehensible standard These 
difficulties include the problem of applying an overbroad and 
abstract standard to individual case8 and the great potential for 
fraudulent claims ansing from having such a standard 

An investigating officer will find difficulty in seriously ehall- 
engmg a elammnt's declaration that his or her behefs fall w t h m  
the Serger- Welsh standard of ' 'relipus training and belief" 
Commentators have diacussed the inherent difficulty of achiemng 
uniform results when applyng the Seeger- Welsh ~tanda rd .1~ '  One 
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of these commentators actually concluded that  "present critena for 
conscientious objector status-whether a regstrant's belief is 
smcerely held and 'occupies a place in  the life of its possessor 
parallel to that  filled by the orthodox belief in God of one who 
clearly qualifies for the exemption'-are too elusive to admit of 
reliable application ''175 

The expenences of current mvestigatmg officers bear out the 
criticism-the standard LS The standard requires 
evaluation of the depth and smcerity of a claimant's belief as the 
only remaining substantive requmement. The Supreme Court 
recognized the difficulty of devising procedures to ensure justice 
in  such inquiries even before it greatly expanded the universe of 
beliefs that  could qualify as "rel i~ous."~ '7  The overbroad 
standard results in confusion and in a lack of uniformity-both of 
which well may contribute to unfairness and injustice. 

The Seeger.Welsh standard also invites fraudulent clalms 
For years commentators have painted out that  the abstract 
standard devised by the Court in Seeger and Welsh, combined 
with the often unpleasant circumstances Of military service, 
amounts to an invitation to fraud 178 

The generous standard simplifies the task of an articulate or 
well-counselled claimant of presenting a prima facie case for 
conscientious objector status.l7* The nature of military service 
itself provides ample Incentive-for those who choose to seek such 
an escape-to fabricate a prima facie case far conselentmus 
objector s ta tus  Military serwee often includes austere livmg 
conditions, difficult or unpleasant dutles, and constant remmders 
of the disciplinary authority to which all soldiers are subject a t  all 

exemption becomes mnre dlfficvlt aa the test of  rehglon becomes psyehalaglcal 
rather than mtitufmnal How do we measure the firmness af one's e a n v r c t m  

"'United States Y Nugent. 346 U S  1. 13 (19531 I"lf is always difficult to 
devise procedures that wdl be adequate to do justice m cased where the amcenty 
of another's religous cnnvlctmns LQ the ultimate factual l a m e  It IB enpec>slly 
difncult when these procedures must be reared to meet the lmoeratlve needs of 
mobilizalion and national m ~ l s n e e  "I 

stronn mot,ve to tabrrcatei 
:"Paszel v Lsmd, 426 F 2d 1169, 1174 f2d Clr 19701 
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times. The prospect of a deployment into combat creates an 
extreme tncentive to falsify. 

Once the claimant presents a prima facie w e e .  the 
investigating officer confronts the difficult mission of Inquiring 
into the claimant's sincerity based almost excluswely on informa- 
tion the claimant provides 180 The troubling result of this chain of 
events and circumstances is that ,  in the worda of one commenta. 
tor, "IOne'sl chances of success . . will depend less on whether he 
[or shel 1s a sincere conscientious objector than on the care he lor 
shel takes in  supplying data to [the factfinder]."l~l 

The overinclusive Seeger- Welsh standard ieads t o  irrational 
results; creates a range of actual and potential unfairness and 
injustice; creates potential readiness problems; and poses unnec- 
essary practical difficulties The in-8ervLce conscientious objector 
program ought to reflect society's judgment concerning what 
constitutes religion and who aught to serve when not all eerve.182 
The ,"-service conscientious objector program also ought to reflect 
the needs of the military today, rather than the past concerns of a 
conscripted military and a nation torn by an unpopular war. 

Commentators have concluded that the strong opposition to 
the war ~n Vietnam and the charges of serious inequities in the 
administration of the Selective Semce during the Vietnam War led 
to judicial activism as a means of correcting injustices that  the 
executive and legislative branches seemed unwilling or unable t o  
redress 183 A standard of "religious training and belief' shaped by 
a perceived need far judicial intervention in another era, and de. 
signed t o  confront perceived injustice in another time, continue8 to  
direct the current m.semce conscientmus objector program. 

The needs of the nation and the current, all-volunteer armed 
forces are not the Same as those of the nation and its armed 

"3Asimow s u p m  nore 106, at 896 lciting B string of Supreme Court ddesrr 
for the Sdeetive Service to support his e ~ n e l u ~ m ,  "One point seema clear These 
cases unmlatakahly cvldince the hos th ty  of the m m n t y  of the Svpreme Court 
raward the Selective Service''), Oesrereieh v Selective Serv Bd No 11. 393 U S  
233 (19681 loverturning Selective S s m c e  pohcy on preinductian judicial revie~1! 
McKart I United States. 395 U S  185 11969) (overruling Selectmc Service policy 
on exhavstian of administrative remedieel, Breen v Selective S e n ,  396 0 S 460 
(19101 lcrltnal of Select~ve S e r v u  policy rqardmg pmnducmn judicial review!, 
Gufknecht Y United States, 396 D S 295 (1910) (overturning Selectwe Service 
pdrcy regardmg ddmquancy indvctiansl S e w e r  and Welsh ahould he added to 
this het  a i  additional example6 of how the Supreme Court wpsamd to go out of 
at8 way to remvent the S d e c t ~ v e  Seruiee. QOI d m  Hansen. dvpra note 85, a t  981 
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forces of twenty-five years ago. The nation and its armed farces 
are not well served by a conmentmu8 objector policy designed 
during an era of vastly different military personnel concern8 and 
personnel procurement policies For all these reasons, the in- 
service program ought not be bound by the Seeger-Welsh standard 
and the many problems which that  standard creates. 

3. Curing the O ~ e r m c l u s i c e  Standard: What Standard 
Should the Mdstary Apply?-The plain language of the statutory 
conscientious objector exemption, as well a8 the iegislatwe 
histories of the current statutory provision and the 1948 provision 
demonstrate that  the Seegei-Welsh standard is not what Congress 
intended.184 Several sources indicate how the military might 
redefine the standard for "religmus training and belief" Congreas 
has provided guidance in the specific exclusionary language in the 
statutory conscientious objector exemption The Supreme Court 
has discussed the constitutional dimensions of '"religmn." Finally, 
several commentators have wrestled with the problem of defining 
religion and have proposed conceptual frameworks--lf not actual 
definitions-to apply in religmn eases. 

Congress specifically excluded certain types of beliefs from 
the coverage of the statutory conscientious objector exemption. 
Beliefs based on "essentially political, socmlogical, or phdosophi- 
cal views, or a merely personal morai code," do not qualify for the 
eremption.lss Congress intended to distinguish secular beiiefs- 
even those that  are deeply held and or those that  guide one's 
life-from religious beliefs Accordingly, even a deeply held and 
life-guiding belief in a personal moral code or a iife-guiding 
philosophy lack something that  Congress would require to qualify 
for the exemption. 

On a t  least two oecasmns since 1960, the Supreme Court has 
contributed some guidance on the constitutional dimensions of 
religion In Toreoso c. Watkins.186 the Court held that  the 
government may not distinguish between "those religions baaed 
an the belief in  the existence of God as against those religions 
founded an different beiiefs " 1 8 7  Justice Black authored the 
opinion of the Court and, for the first time, demonstrated the 
breadth of his concept of religion. In  a footnote to the opinion, he 
included Ethical Culture and Secular Humanism among "re- 
ligions" that  did not teach theistic beliefs, but which he believed 

"'Le u p m  Part VA 1 
"'550 C S C app 5 43601 11988) 
"'367 U S  488 (1961) (overtummg a state  conbbtutmnd proviaion that 

required stare alfieials t o  express their belielr ~n Gad 8s B prerequm~ti i o  takmg 
nublic oWce) 

la.Id at 4% 
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were deserving of First Amendment protection Although 
Justice Black believed that some apparently secular belief 
systems deserved First Amendment protection, his footnote in 
Torcaso emphasized belief systems with recognizable communities 

In Wisconsin U. Yoder,100 the Supreme Court again ad- 
dressed the constitutional dimensions of relipon, albeit in dicta. 
The Court stated that a free exereme claim "must be rooted in 
religious belief ''181 The Court then distinguished relipous belief 
from "philosophical and personal' views and from beliefs t ha t  
constitute a "rejection of the contemporary secular values 
accepted by the rnajority'"O2 The Court stated that no person I S  

entitled to exemption from reamnable state regulations for 
"purely secular eonsiderations."'93 

By citing Thoreau as a paradigm of the secular believer not 
coming within the purview of religion. the Court apparently 
rejected, for constitutional purposes, the functional analysis It 
used to create the Seeger. Welsh atandard Certainly Thoreau's 
beliefs guided his life and occupied a place in his life parallel to  
that  of orthodox relipon, but this was not enough to constitute 
relipon for constitutional purposes. The Court also impliedly 
rejected Justice Black's msertion in Torcaso that  secular belief 
systems qualified BE rehpons. The secular belief systems Black 
cited in Torcoso probably would not qualif? as religions under 
Yoder's criteria 

Many legal commentators have proposed formulae for 
measuring whether a pren belief system constitutes a religion ls5 

of b e i ~ e r ~ . 1 8 9  

- IP ld  st 455 n 11 'Iiefing Buddhism. Taoism. Ethical Culrure. and Secular 
Hvman~am 8s nontheistic belief systems d e w r i n g  firit  Amendment protection a3 
'Tehgloni' 1 

lmDAnand Agneihwar. Note, Rrdiscorrring God an Ihs Conrf~fulion, 67 

""406 C S 206 ( 1 9 i 2 r  lvphalding en Amish elaim of exemption from alate  
S Y U  L REV 256, 301 ,1592, 

campulsor) edurafmn requirements1 
I d  a t  216 
Id s t  216 
I d  a t  215 
Freeman m p r a  note 103 at 1627, Agneahwar $"pro nore 189 at  301 
06 U S  at  211-48 8Dauglaa J ,  dissenting ~n part  

'31Sas, e s ,  Agneihwar, mpru nare 189 lpoifulating a definirion that 

definilron musf look to the fundamental character of the truths asserted bv the 
belief ayitem i o  determine whether 11 IS a religion and Gad Merel. The 
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Among the more intuitively satisfymg and practical are the three 
approaches that  follow. 

Anand Agneshwar has proposed a definition for relipon that  
emphasizes the supernatural component of relipous belief as a 
way of distmgmshmg between secular and religious behef 
systems.196 He has pointed out that  American Society continues to 
differentiate between moral views that  flow from B belief in the 
supernatural or ~n B transcendent reality from other moral 
views 1s' In his view, defining relipon by reference to a 
transcendent reality and supernatural explanation of life restores 
the intuitively necessary spiritual component to reIigi0n.1~8 At the 
same time, this tighter definition avoids the slippery slope of free 
exercise claims based only on depth of individual belief without 
reference to what is recognizably religious 

Steven Collier has proposed a more organizationally based 
test for rehpon, founded on four elements. He has argued that  
courts evaluating free exercise claims for exemption must 
determine whether the clamant  belongs to an orgamzatmn; 
whether that  organization imposes moral demands on Its 
members, whether these demands are based on insights into the 
meaning of exmtence, and whether membership involves engaging 
~n conduct or practices based on beliefs 200 

Collier has argued that  the organizational requirement 
reflects the reality that  relipon is practiced by communities of 
believers and that  the requirement contributes an objective 
meamre for religious belief.201 The requirement for moral 
demands based on en understanding of the meaning of existence 
fulfills two of the principle functions of religion in society- 
providing a system of morality and an explanation of the meaning 
of life 202 This requirement also distinguishes rehgmn from other 
belief systems that  encourage or mandate morality. The final 
requirement that  religion include conduct or practices reflects the 

Prolsi l ion oilndirrdual Choice A Consistent Cndriafanding oiRdigian Under the 
First Ammdmml. 46 U CHI L REV 806 (19788 fadvooating a canatitutional 
approach that d i s t m p i h e a  between belleis as labeled by the adherent any 
multidimensional system of behefa smeerely aamrred BQ religiaualy held) 

'"Azneahwai mom note 189 at  297 I"Rdlinan IS a witem of beliefs baaed - .  
upon ~upernatnrsl assumpnons. that p a l t i  the existence of ~ppsrent  enl ,  
iuffenng or ignorance m the world and B ~ ~ D Y ~ C P I  a means of ~ a l v a t i ~ n  or 
redemption from those condmons") 

" - Id  a t  332 
" I d  at  333 

:PBid at  324 
'"Calher "pro note 161. ai 998-99 
2'.ld a t  995 
10'Id at 988 



222 MILITARY LAW REVIEW [Vol. 140 

function relipon plays in adherents liveszo3 and provides another 
objective measure for the factfinder 

Collier has summanzed his approach by stating, "Anything 
tha t  does not serve the functions relipon normally Serves in 
society should not receive the protections of the religton 
clauses "206 

George Freeman has rejected efforts to define religion, and 
has argued instead that the most one can do 1s identify significant 
indicia of relipon and then measure a e v e n  claim against this 
paradigm to determine the relative strength of the claim His 
paradigm consists of the following eight relevant features. 

(11 A belief in a Supreme Being, 
(2)  A belief in a transcendent reality, 
(31 A moral code; 
(4 )  A world view that  provides an account of humanity's 
role in the universe and which organizes the believer's 
hfe: 

( 5 )  Sacred rituals and holy days; 
( 6 )  Rorship and prayer, 
( I )  A sacred text or  scriptures, and 
(8) Membership in a ~oe ia l  organization that promotes 
B religtous belief s y ~ t e m . 2 ~ 6  

Freeman refuses to say which combinations are sufficient to 
constitute relipon, leaving to the factfinder the role of measuring 
a pven c l a m  against the factors in the paradigm 

Each of the three paradigms or defimtions share certain 
characteristics. which demonstrates that relipon possesses an 
identifiable degree of consistency. Each acknowledges the signifi- 
cance of a supernatural or transcendent reality, which d m  
tmguishes religion from secular belief 6y6tems Each acknowledges 
the significance of a cosmology or explanation for the meaning of 
existence, which also distinguishes religmn from secular belief 
systems. Finally, each acknowledges the significance of a moral 
code hnked to a cosmology and transcendent reality 

Freeman's paradigm and Collier's four-funetional.element 
test each recognize the sigmficance of an organized community of 

?OIId at 1000 
*L. ld  ai 996 
zLLId at 1000 
lC'F~eeman. ' u p m  note 103 sf 1563 
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adherents Freeman and Collier also recognize the significance of 
behavior or activities shaped by the organization's moral code and 
understanding of the meaning of existence. 

The guidance from Congress and the Supreme Court, along 
with the three proposals discussed above, facilitate a workable 
approach to defining religion in  the context of mnscientiouS 
objection. Congress evidenced a clear intent to distinguish secular 
belief systems from rehgion.Zo7 The Supreme Court has stated 
that  the government should not distinguish between theistic and 
nontheistic The Court also has impliedly endorsed 
the idea of a community of adherents as a requirement for 
religionZos and has clearly stated that  purely secular beliefs, such 
as personal beliefs and philosophy, fall outside the protections of 
the First Amendment relipon clauses.210 

Drawing upon ail of this guidance, the Department of 
Defense should adapt the following definition for "religious 
training and belief' in the in-service conscientious objector 
program: 

Beliefs arising from recognition of a supernatural 
component to life. This supernatural component may be 
represented by belief in God, belief in  an afterlife, OF 
belief in the ability to reach a higher existence beyond 
the world as we understand It These beliefs must 
provide an explanation for existence; must impose 
moral obligations; must encourage or demand specific 
behaviors or practices; and must be shared by a 
eommumty of believers. 

This definition incorporates factors such as supernatural belief 
and an explanation for existence, both of which distinguish 
religious belief from secular belief systems. This proposal also 
provides objective criteria that  not only are more readily 
identifiable to a factfinder, but also indicate to society that  the 
believer ia engagng in  the practice of religion. The adverse 
consequences discussed above demonstrate that  the in-service 
conseientmus objector program ought not recognize as "religion" 
that  which society cannot recognize as "religion." This definition 
corrects the overbroad reach of the Seeger.Welsh standard and, by 
doing 80 ,  redresses the many adverse consequences aecompanylng 
that  standard.211 
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4 Wdl the h'ew Standard Pass ConstitutLonal Muster?-  
Although both Seeger and Welsh were decided as cases of 
statutory interpretation, concurring opinions in both cases and 
many commentators have ascribed constitutional significance to 
the definition of religion the Court attached to the statutory 
phrase "rehgmus traming and belief."21* If this is true, then 
restricting the definition of "religious training and belief' as 
proposed would run afoul of constitutionally protected interest8 

Even before reaching the constitutional questions, one must 
deal with the question of whether the military has the regulatory 
authority to redirect Its in-service conscientious objector program 
away from the Selective Service model as interpreted by the 
Supreme Court. If the two programs are linked statutorily, then 
the military must either accept the ststus quo or seek 
congressional action to change the current Ln-service program 

Congress has aven  the military independent authority to 
govern Its internal personnel matters 213 This authority permlts 
the military to establish Its own system of internal governance as 
long as It IS not mcanamtent with applicable constitutional and 
statutory obligations Therefore, the Department of Defense has 
the independent authority to amend, or even abolish, its in- 
service conscientious objector program as long as It does not run 
afoul of constitutional obligations or Congress's lawmaking 

The constitutional arguments surrounding the IBSW of 
conscientious objection follow two separate lines of analysis, 
relying on the two different guarantees of religmus freedom found 
in the First Amendment 214 One theory argues for a constitutional 
right to conscientious objection based on the Free Exercise Clause 
of the First Amendment 216 In the context of the proposed 
definhon of ' 'rell~ious training and belief: this theory argues 

"'United States Y Seeger, 380 US at  188 IDauglan. J c m ~ u r n n g )  Welsh 
Y United Ststei ,  390 L'S at 357-66 (Harlan. J coniurrlng8. B L D  Oreenawalt, 
supra note 78, at 39. Pans supra note 122. at 455-56. Collier, supra note 161. 81 
982, Freeman, supra note 103, at 1626, n 45, Agnerhnsr, supra note 189, at  

1'4'Cangrsss shsll make no law respecting an establishment of relipan, or 

z 'See Sturm, supra note 80. at 265 
p r o h h f m g  the free exerrme thereof " D S Covsr amend I 
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that  the more restrictive definition violates the Free Exercise 
Clause. The second theory states that  the Establishment Clause 
of the First Amendment forbids the government from discrimmat- 
mg between "rehpous" and "nonrelipous" conscientious objectors 
or from creating B syatem to accomplish that  end.216 Both theories 
founder on the shoals of the Supreme Court's constitutional 
junsprudence m the area of the First Amendment's r e l i p n  
guarantees. 

faJ Free Exercrse Challenge -The first theory of consti- 
tutional involvement in  the conscientious objector process, that  
the Free Exercise Clause obliges the government to recognize a 
right to conscientious objection, is no stranger to the courts or 
commentators and uniformly has failed to carry the day While 
the Supreme Court has never ruled squarely on this proposition, 
B consistent string of comments in dicta. supported by the Court's 
holdings in conscientious objection cases in other contexts, 
indicates that  the Free Exercise Clause does not create a right to 
conscientious objection to  military service, nor would the Free 
Exercise Clause invalidate the proposed definition 

The Supreme Court repeatedly stated m a string of eases 
during the first half of this century that  it found no right to 
conscientious objection to compelled military service in the 
Constitution The Court's first reference to the government's 
ability to compel military service, even in  the face of religious 
convictions that  conflicted with such service, appeared in  
Jacobson v .  Massachusetts,2"--a case that  dealt not with military 
service, but with compulsory smallpox vaminetions. In the 
Seleetme Draft Cases,218 the Court ruled on B free exercise 
challenge to the draft in World War I as applied to the 
conscientious objectors The Court's treatment of the free exerci~e 
argument, however, was terse a t  best, rejecting the claim 
"because we think its unsoundness is too apparent to require us 
to do more."219 

Between the two World Wars the Court used two other, nan- 
military eases to restate its belief that  the Constitution did not 

Sullivan s u p m  note 86 
2"Sor Welsh Y Umted States 396 U S  at  356-59 (Harlan, J ,  eoncurnngj, 

'"197 U S  11 11905) The Jacobaan Court noted the fallowmg 
IAlnd yet he may be earnpelled by force 11 need be, agamst hls w11 
and without regard t o  his persons1 wishes or his pecuniary merests 
or even his rellglaus or political canui~tmns, to  take hm place in the 
ranks of ths army of hia country and risk the ehanee of bemg shot 
down ~n Ita defenae 

116245 U S  366 11918) 
%>#Id at 390 

Id 
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protect a nght t o  COnSCientmuS objection to compelled military 
service In Limted States o. Machtosh,220 the Court included dicta 
in i ts  opinion that clearly stated ita belief that  the draft 
exemption for conscientious objectors was a matter of lepslatlve 
policy and not constitutional obligation The Court commented, 
"The conmentious objector 1s relieved from the obligation to bear 
arms in obedience to no constitutional provision, express or 
implied, but because, and only because, It has accorded with the 
policy of Congress thus to relieve him "221 

In the second case, Hamilton c Regents,z22 the Court upheld 
B requirement that  all male students at the University of 
Califorma, Berkley, enroll in military science courses. The 
petitioner challenged the requirement on the basis, among others, 
that  the requirement violated the religious and conscientioua 
beliefs of students opposed to war and military traimng.223 The 
Court denied the challenge, citing the voluntary nature of 
university enrollment and the dicta from Maebitosh and Jacobson 
on the military obligations that government may compel of 
citizens. even those conscientiously opposed to military service.224 
Finally. in the 1946 case In re Summers,22s the Court again took 
the opportunity to comment in dicta that  the conmentiom 
objector exemption was a matter of legdative grace and could be 
repealed 226 

Although many commentators227 and some eiiurt@S have 
criticized these caees, the Supreme Court nevertheless referred t o  
them again more recently in dicta suggesting that the Constitu- 
tion does not mandate relief for conscientious objectors 229 The 
circuit courts that  have squarely faced the mue of whether the 
Constitution mandates a conscientious objector exemption have 

'*'283 U S  606 (19311, i r i 'd  on afhrrgrounds  s u b  n o m ,  Giruoard Y United 
States, 328 U S  6 1  ,1946, 

22'id at 623-24 
*$>293 U S  246 i1939r 
99'Id at 253 
"'id at 256 
215325 O S  561 '19451 

at 672 
22-See, e # ,  Fredenrk L Brown et e l ,  Conac~onirous Okiectian A 

Conrtiiulionol Right. 21 NEW Euo L REI 646, 657-51 11965-651. Spencer E 
D a n % .  Jr , Comment. Conal~tutianal Right or Legisiaiii~e Grilci l  The Sfatus a i  
Conscientious Okjectam Ezrmpfiaiu, 19 FLa ST L REV 191, 194-99 11951r 

IabSee Anderson Y Laird, 466 F 2d 283 296 n 80 119721, csrt denied, 409 
P S 1076 (19121 (cntlemng Homilian, while upholding a Cree exercise challenge 
t o  mandatory chapel attendance at the United States Mditar). Academy> 

22gGilletle s L'mted S L B I ~ B .  401 U S  437 461 "23 11971: 
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found no such obhgatian.230 The Court's most recent free exercise 
jurisprudence supports this conclusion. 

Even prior to  these most recent conscientious abjection cases, 
however. the Supreme Court's opinion in  Gdlrtte L. United 
States231 demonstrated that  the Court would not apply a close 
scrutiny standard to free exercise challenges to the conscientious 
objector exemption. The Court's subsequent decisions ~n conscien- 
tious objection cases, both within and outside the military 
context, verify that  the Court will apply a deferential standard to 
cases of conscientious objection to military service 

In  Gdlette, the Court upheld against Free Exercise and 
Establishment Clause challenges the statutory and regulatory 
restriction that  a conscientious objector must object to all wars. 
Although the Court explicitly ruled on the free exercise challenge, 
it did not apply the "compelling government Interest-least 
restrictive alternative" standard from Sherbert o Verner23z to 
determine whether the government restriction violated the 
Constitutian.23s Rather, the Court heid, "The incidental burdens 
felt by persons in petitioner's position are strictly justified by 
substantial government interests that  relate directly to the very 
impacts questioned "zs4 The Court, therefore, changed the 
standard of review for this free exercise challenge from "campel- 
ling government Interest-no less restrictive alternative" to 
"substantial government interests.related directly to the impacts 
an free exercise interests." 

The Court found two substantial government interests that  
justified the infringement on free exercise interests. The first of 
these was "the interest in  maintaming a fair System for 
determining 'who serves when not all ~ e w e ' . ' ' z 3 5  Justice Marshall, 

'"Nurnberg Y Fraelke, 488 F 2d 843 12d Cir 19731. Brawn b 

263 F Svpp 686 (D N J 1967). affd, 387 F 2d 160 13d C i r )  cei: de 
1005 '18681, United States Y Mullma 430 F 2d 1332 (4th Cir 1970 
Srhlesmger. 515 F 2d 1224 15th Cir 19761, Rose v United States 
16th Cir 19421. United State8 I, Wilson, 440 F 2d 332 (8th Cir 1971,. OConnar v 
United States. 415 F 2 d  1110 (9th Cir 19691. Unrted States v Kaehn. 457 F 2 d  
1332 (10th Clr 1972) 

sa1401 U S  437 818711 
'"374 U S  398 (1963) limposing a heavy burden of proafon the government 

a i  demonstrating c~mpellmg government interest and no lsas restr~cnue 
alternatires m order to ~ u s t ~ f y  B avbstantlal lnfnngemenf of free exexme 
mterests-the so-called " s t r ~ c f  ~crufmy''  ana lysd  

2"Sharbrif L V e m r r  caused B flurry of predictions that the consc~entmui 
objector exempnan had become a matter af ~onstituhmsl nghf See. ' 8 ,  Abner 
Brodie & Harold P Sutherland, Conscirnci. the Canetitulmn and :he Supreme 
Court The Riddle a i  United Staler L Seeger. 1866 Wis L REV 306, 319-27 
(19661, Brahmb, supio note 85, at  11-15, Mansfield, supra note 195 at 58-31 

"'401 U S  81 462 
1811d at  455 lquafmg MARSHALL REPORT, supm note 129 (subtilled m part. 

"In Purauif of Equity " h a  Serve, When s o t  All Serve?"), 
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writing for the Court, was concerned with the difficulty of fairly 
and uniformly distinguishing claims of objectom to particular 
wars based on r e l i p u s  beliefs from those based on political or 
other unprotected beliefs. Marshall pointed out, "There LS B 

danger that  as between two would-be objectors. both having the 
Same complarit against a war, that  objector would succeed who IS 
more articulate, better educated, or better counseled "236 

The Court further described Its concern over an unfair 
System as follows 

[Rleal dangers [would arise1 . . If an exemption were 
made available that  in Its nature could not be 
administered fairly and uniformly over the run of 
relevant fact situations. Should it be thought that  those 
who go to war are chosen unfar ly  or capriemusly, then 
a mood of bitterness and cynicism might corrode the 
spirit of public service and the values of willing 
performance of a citizen% duties that  are the very heart 
of free government 257 

Accardmgly, the Court found that  fairness in the admmstratmn 
of the conscientious objector program 1s a "substantial govern- 
ment mterest" suffielent to justify infringement of free exercise 
Interests. 

The second government interest the Court cited was "the 
government's interest ~n procunng the manpower neces~ary for 
military purposes pursuant to the constitutional grant of power to 
Congress to r a m  and support armies " z 3 8  This interest appar- 
ently is the larger interest that  subsumes the ''fatmess" of the 
conscientious objector program. 

Although the Court did not discuss them in its analysis, the 
free exerc i~e  impacts that  arose in Gdle t te  were that military 
service m Vietnam violated the petitioners' religmus beliefs that  
forbade their participating in "unjust" wars 23s The Court, 
however, did not examine either the depth of the free exercise 
Infringement posed by compelled military service against petb 
timers' religious beliefs or the effectiveneas of compelling military 
service of persons who were forbidden by their religmn from 
participating in the Vietnam war. 

The Court's opmon in Gdle t te  stood for three propositions 
concerning the analysis of free exercise clams against conamen- 
t iom objection programs First, after Gdlette, Courts could not 

z3BId a t  467 
Id at 160 
Id st 462 
Id at  139-40 
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adjudicate these claims according to the compelling government 
interest standard. Instead, they would have to adopt the more 
lenient standard requiring substantial government interests 
related directly to the burdens those interests impose on protected 
interests. Second, courts could not mqmre into the actual 
necessity for impasmg the burden, but had to accept as sufilcient 
the potential for disruption of the government's substantial 
Interests. Finally, courts would permit fundamental infnnge- 
merits upon deeply held free exercise interests if the government 
could meet Its relatively light burden of proof.240 

As a way of illustrating this last pomt, Gdlette stands for the 
proposition that  the government actually may compel wartime 
military service from an individual whose deeply held religious 
beliefs forbid such service because of the unjust nature of the war. 
The Court's analytically gentle treatment of the government's 
position in Gdlette was a harbinger of what was to come ~n the 
judicial review of military decision making 

A series of subsequent conscientious objector eases in other 
contexts confirmed that  the Court had abandoned the compeiling 
government interest test for these cases-certainly in  the military 
context. In Johnson u Robmn,Z" the Court again used the 
substantial interests standard to uphold a statute that  denied 
veteran's benefits to conscientious objector. who performed 
alternative farms of service. The Court cited "the government's 
substantial interest in  raising and supporting armies" as 
justifying the burden on the objectors' free exercise interests.**z 
In Goldman u .  Wemberger,24S the Court denied a free exercise 
claim against an An Force uniform regulation that  prohibited a 
Jewish officer from wearing a yarmulke The Court's very brief 
opinion merely cited the government's interest in uniformity as a 
matter of military necessity, which justified the regulatory 
restriction. The opinion did not analyze the nature or scope of the 
free exercise imposition that  resulted, nor did it inquire into the 
reasonableness of the regulation in serving the asserted govern- 
ment interest. 

The final case in this ~ e n e 8 .  Employment Diursmn, Depart. 
ment of Human Resources of Oregon 0 .  Sm~th,24' demonstrates 
how the Court has backed away from free exercise challenges to 

99 (19701 (upholdmg the 
rebtrictian in the eonaeientious obieelor program that such ableetmns must bs 
claimsd P T ~ T  t o  induction or they will be waived) 

"'See also United States \, Ehlerf. 402 U S  

1"415 U S  361 11974) 
"*Id at  384 
'"475 U S  503 (1986) 
2"494 u s  872 (19901 
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governmental activity Justice Scaha, writing for the Court. 
limited the scope of the compelling government interest test to 
two circumstances only One circumstance requmng the compel- 
ling government interest test m m e s  when conscientious objectors 
to government requirements invoke other constitutionally pro- 
tected rights m addition to free exercise interests 245 The other 
circumstance occurz. when the government denies unemployment 
benefits under circumstances that penalize the exercise of 
religious beliefs 246 

Smtth by saying the "right of free exercm does not relieve an 
indwldual of the obligation to comply with a 'valid and neutral 
law of general applicability' on the ground that the law proscnbes 
(or prescribes) conduct that  his r e l i p n  prescribes (or pros. 
cnbes)."247 He further stated that,  although the government may 
accommodate relipous practices that conflict with generally 
applicable and otherwise valid laws, the Constitution does not 
mandate any such e~emptmns .z4~  

The minimalist position adopted by the Court in Employment 
D u w o n  u Smtth reflects the Court's growing unease over 
recogmzmg a constitutional right to object, on grounds of religious 
conscience. to government actiona or governmentally imposed 
obligations This unease has been present throughout the Court's 
ConScientioua objection jurisprudence 249 Commentators likewise 
have noted the contradictions inherent in recognizing free 
exercise exemptions, but limiting the circumstances in which such 
exemptions are required because of the potential for an 
unacceptable collective impact an government operations 260 The 
Court resolved this ambivalence in Employment D ~ o ~ s i a n  o Smith 
by handing the ~ s n e  back to the legdative branch. It effectively 
held that government 1s free to accommodate rehpon, but I S  not 
constitutionally obliged to do so, aa long as government does not 
tareet rel,ilous ZIOUDS or DrBCtlCes. 

Scalia summanzed the holding in Employment D ~ o ~ s ~ a n  L 

1 ' ~ I t i  st 891 

'Stevens, J , mncurnngr 
" I d  at 679 'quoting Emted States \ Lee. 456 U S  262 263 119821 

at  890 salrd 

l'PSee, eg Sherbert \ Verner, 374 U S  sf 420-21 n 2  (Harlan J 
dliaennng) \granting exernpfiona t o  relieon-neutral lawe ruka rising claim8 of 

States s Lee 4% D S 252 (19521 'hpholdmg a Social Security lax againat free 
exe~eme challenge b) Amah nn the p u n d a  that no principled method existed to  
dlitingwsh the Amish i ~ n r c i e n f i ~ u i  ohjeitioni from other8 nonreligious 
obleetma, and citing the example of *,.ai tax reasters as evidence of the 
unworkable nature of such sremptianxl 

"'Folk s u p m  note 168, at  70-72 see Douglaa Lsycoek, A Surra a i  
Reirgious Librif i  tn the Unrrrd Sfvlrs 47 OHIO S r  L J 401, 429-31 81986 

rree ePeTelle eremprlnnJ rrom government obllgatlonj,, h t e d  

1 ' ~ I t i  st 891 

'Stevens, J , mncurnngr 
" I d  at 679 'quoting Emted States \ Lee. 456 U S  262 263 119821 

at  890 salrd 

l'PSee, eg Sherbert \ Verner, 374 U S  sf 420-21 n 2  (Harlan J 
dliaennng) \granting exernpfiona t o  relieon-neutral lawe ruka rising claim8 of 

States s Lee 4% D S 252 (19521 'hpholdmg a Social Security lax againat free 
exe~eme challenge b) Amah nn the p u n d a  that no principled method existed to  
dlit inwish the Amish i ~ n r c i e n f i ~ u i  ohieit ioni from other8 nonrelmious 

rree ePeTelle eremprlnnJ rrom government obllgatlonj,, h t e d  

obleetlina, and citing the example of *,.ai tax reasters as evidence OF the 
unworkable nature of such sremptianxl 

"'Folk s u p m  note 168, at  70-72 see Douglaa Lsycoek, A Surra a i  
Reirgious Librif i  tn the Unrrrd Sfvlrs 47 OHIO S r  L J 401, 429-31 81986 
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In addition t o  the Supreme Court precedents that  address 
the issue of conscientious objection, another line of cases affect 
any judicial review of m>litary actions infringng on soldiers' 
constitutionally protected interests. Goldman L. Weinberger 1s just 
one of a series of mihtary cases over the past twenty years in  
which the Supreme Court repeatedly has reaffirmed Ite commit- 
ment to practice judicial deference when reviewing military 
actions 07 actions pursuant to Congress's war powers. 

Even during the 19608, a period of significant judicial 
intrusion into military and congressional war powers decision 
making,2s' the  Court professed deference to military expertme in 
such matters.252 This professed deference assumed real meaning 
in  later cases such as Porker 0 .  Leuy.253 Brown L. Gl~nes.ZJ4 
Rostker o. Goldberg,zs6 Goldman i; Wemberger,26e and Solono o. 
United States,2s7 in  which the Court adopted a deferential 
approach to constitutional challenges to military or congressmnal 

* " L e .  e g ,  United States Y Seeger. 380 U S  163 11966r linterpreting the 
Seleefive Service law's conscientious objector exemption very broadly). Welab v 
United States, 398 U S  333 119701 (expanding rhe Salectne Sernce canicientioui 
objector exemption even further afier Congress amended tho law t o  leglslatwely 
~ v e r r u l e  Seeger), Gutknechf v Umred States. 396 U S 460 119701 (merturnmg 
the Selective Sernce System piaetne of induering dehnqvent regmiranis Into the 
m~hfsry l ,  OCallahan I Parker, 395 US 258 11969). o w r u l e d  by Solom Y 
United States 483 U S  436 11987) (holding the military does not ponsess criminal 
jurisdiction ta pmaecufe a aoldm under m~htary  law unless ~f c m  demonstrate 
that  the offense wan ' 'serv~ee-eonnecteC wlfh Soforio expressly overrulmg the 
"ierulce-iannectlan'' roqurremenr) 

"'S#P Earl Warren. The Bill orRight8 and the Y z l i l o r y  37 N Y  L L REV 
181 188-87 ,1982) ("Sa far as the relatianship of the mditary to d s  own personnel 
18 concernad, the basic attitude of the Court has been tha t  the latter's jumdictmn 
13 most limited [Tlhe tradition of our country, from the time of the revohtian 
until now, ha& supported the military establishment's broad power to deal n t h  LIP 
awn personnel The most abviavs reason 1s that  courts are Ill-equpped t o  
d e r s r m m  the impact upon dinmplme that any particular ~nfrunon upon mhtary  
authority might h a d ' ?  

"'417 U S  733. 768 119741 rm'hhlle members of the miltary are not 
exeluded from the protection granted b) the first amendment, the different 
character of the military cammunity and of the military miaamn reqmre B 
different a p p l i c m ~ n  of these pmtect~oni ') 

'"444 U S 348 11980) lapplying a subatantid gnveinmenf interests teat to 
uphold a p m r  reStmnT on speech, Iunlfying this approach by pointing to the 
mhtary'a apeciahied and separate soelely, which requires loyalty discipline and 
high morale to accomplish the m h t a r y  m ~ m m n l  

07 (19811 (uphoidmg gender-based dmcnmmalmn in military 
draft reglstration based upan the adminlsfrmtlve necesalty of ereahng B readdy 
identifiable pod of mmnpawer upon which to draw m B m~htary  moblhzatmn) 

"'476 U S  503 11988) (upholding An Force uniform restrictions baaed on 
military neceaaits agamst cmbtitutiond attack for the rer tne lms '  mfnngement 
"PO" free exercme Interebtll 

83 LrS 435 (19871 (upholding e x e ~ e i i e  of m>htary criminal law 
n Oyer offenses not related to  militsry bmiice mgaini a challenge thsf 
diction deprived ser~ ice  p ~ r m n n e l  of mnetifuiimsl pratectmnsl 

'1:453 U S  - 
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war powera decision making This deferential review may take 
the form of modified constitutional standards or of granting great 
weight to asserted military interests without red  review of the 
factual basis far those interests or both.268 

The opinion in Rostker o Goldberg states the Court's general 
deferential approach in the context of actions pursuant to 
congressional war powers a8 follows: "[Jludicial deference to 
congressional exercise[sl of authority 1s at  its apogee when 
legislative action under the congressmml authority to r a m  and 
support armies and make rules and regulations for its governance 
1s challenged.''zs* Rostker D. Goldberg upheld Congress's decision 
to limit draft regutration to men against a challenge that  this 
violated Fifth Amendment equal protection interests. The Court 
found the government interest in administrative efficiency in 
generating B pool of manpower for military purposes sufficient to 
justify gender-based discrimination. 

The Court ~n Goldman 0 .  Weinberger outlined its snnilarly 
deferential approach in the more specific circumstance of First 
Amendment challenges to military action as follows. "[Rlewew of 
military regulations challenged on First Amendment grounds is 
far  more deferential than conatitutional review of similar laws or 
regulations designed for mvilian society.''260 The Court Justified 
these deferential approaches by noting the unique needs and 
character of the military society and of the military mission.9'31 
The Court also pointed to the express constitutional grants of 
authority to the legdat ive and executive branch to organize and 
control the armed forces 252 Finally, the Court pointed to a 
Judicial lack of expertise in this area as another reason for 
deference to military decision making 263 

These Supreme Court precedents in the area of free exemse 
and ~n the more general area of constitutional review of military 
decision making guide the analysis of whether the proposed 
defimtion of ''rehpous training and belief' can withstand 
challenge under the Free Exercise Clause. Initially, Employment 
Dwrsron o Smith indicates that the entire in-service conscien- 
tious objector program IS discretionary. The legal obligations of 
soldiers voluntarily serving an active duty a r m  from religion- 

z6iFolk, dupra note 168. et  76-78 
?"Rostker, 453 U S  at 70 
'.oODoidnion. 475 C S at  507 
Z"lParker 1, Levy, 417 U S  733, 758 119741 
"2Rostker Y Goldberg 453 U S  at 57 
1'3Solono v Vnmted States. 463 U S  435 11987) 
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neutral and otherwise valid laws of general appheability.26' The 
Constitution does not require the government to accommodate the 
free exercise interests of persona whose religmus beliefs may 
conflict with the obligations imposed by such laws.265 This 
conclusion is consistent with every pronouncement the Supreme 
Court has ever made on the subject of whether the government is 
obliged t o  exempt conscientious objectors from military service. 

After identifying the discretionary nature of B conscientious 
objector program, the principles from Gdlette, Goldman U. 
Weinberger, and the C B S ~ S  applpng the principle of deference to 
military decision making guide a renew of the constitutionality of 
the scope of the program The proposed defimti0nZ6~ excludes 
secular objectors and those who claim a personal faith lacking the 
indicia by which society identifies a religion. Applying the 
principles of the ca~es  outlined above, the proposed definition 
does not unconstitutionally infringe these persons' free exercise 
interests 

If the claimants' conscientious objections are based on 
philosophy or other purely secular beliefs, they fall outside the 
proposed definition and likewise outside the scope of free exercise 
protection as defined in  Wmeonsm u Yader ~7 Even assuming the 
claimants were able to demonstrate a religious basis for their 
conscientmus objections, but one that  fell outside the definition, 
the deferential standard of review under Goldmen would require 
only that  the government demonstrate a military necessity 
justifnng the infringement on free exercise interests. In this case, 
the proposed definition is justified by the need for fairness and 
administrative efficiency in administering the in-sernce c o m c ~ n -  
tious objector program.2eB These are precisely the same govern- 
ment interests that  the Court found "substantial" m Gdlette and 
that  the Court found to justify gender-based discrimination in  
Rostker u .  Goldberg. Given the genuine government interests 
involved and the reasonable basis for the definition. the Dromsed 

2"Employmenl Divman, Department of Hvman Reaource~ af Oregon v 
Smith, 494 U S  872, 890 (19901 
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definition satisfies the Supreme Court's standard of review for 
free exercise challenges to military decmon making. 

IbJ Estabhshment Challenge -The First Amendment's 
prohibition against establishment of religion raises a potential 
challenge to the proposed definition under the theory that the 
definitmn Impermissibly favors religion over nonreligion and 
certain disfavored religions. Although the Supreme Court'a 
jurisprudence in the area of the Establishment Clause is far from 
clear,269 the approach adopted by the Court In GLllette and the 
deferential standard of review Ln First Amendment cases in the 
military indicate tha t  the proposed definition would meet 
constitutional requirements 

The glst of the Establishment Clause challenge is that ,  by 
using religious criteria to define the class of persons eligxble to 
benefit from the conscientious objector program, the government 
IS selectively favoring. and thereby endorsing, religion as defined 
by the government Taken to its l o g m l  concluamn, this argument 
would preclude the government from ever accommodating the 
religious beliefs or obligations of any person. Obviously, this 
cannot be the government's obligation under the Constitution; 
otherwise the government continually would be inhibiting cit- 
izens' free exercise rights 

In Eoersan u Board of the Court first 
articulated Its belief that  the Establishment Clause requires 
government neutrality toward relipon The Court has spent the 
last fortyfive years trying to cobble together B constitutional test 
or standard that could enforce this neutrality universally 271 

The Court in Gdlette, however, did determine haw to enforce 
the Establishment Clause admonishment to neutrality in the 
context of conmentiom objection to military 8emce  Justice 

'beSoe, eg  Lynch Y Donnelly, 465 U S  668 119831 'spilt court), County af 
Allegheny Y Amencan Civil Liberties Union. 492 C S 573 11989r lopinion of tho 
Court upholding m e  challenged gwernmental action, but a separate maiarify 
finding againat B second challenged governmental activity, five dlffarent opmlona 
in the eade>, Lee Y Wexman, 112 S Ct  2649 (19921 (npm1m of the Court did not 
re ly on Lemon v Kurtman, 403 U S 602 119711. ~n Its analys~6 even though 
Laman previously had been the must eommonly applied analrtieal approach to 
Eitabhshment Clause m ~ e s .  three opinion3 m the ~ 8 8 % )  

370330 u s  1 (1947) 
2-1See Abingtan School Disl Y Sehernpp. 347 U S  203, 119631 lapplnng B 

necular purpaae and principle eifects feet t o  measure neutralltyr. Lemon \ 

Kurtzmsn, 403 U S  602 ~1971) lapplying a S O C Y ~ ~ T  p u p m e  prmclple effects and 
unnecesiary entanglement t e l l  ta measwe neutrahtyl, Lynch r Donnellg, 466 
U S  668 ,1983) (using p~inriples from Limon along wrfh meaauring secular 
symbols as imp~efing determination of e e d a r  purpose and P ~ E L P I P  effect:, Lee 
Y Weisman. 112 S Ct  2649 '19921 lrefvaing to apply Liman, bur finding subtle 
government C O ~ T C ~ O ~  ~n gradvation prayer violated Establiahmenr Clause 
prohibifionii 
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Marshall began his Establishment Clause analysis by ensuring 
the conscientious obpctmn exemption did not require affiliation 
with m y  particular denomination or theolopcal poshon.272 The 
Court did not find the exemption to represent an mpermissible 
government endorsement merely because it required relipous 
objections as a prereqmsite to ehpbdity. 

The Court then found that  the law did not discriminate 
between religons or on the basis of religpus beliefs except for 
beliefs regarding war, thereby effecting a possible de facto 
discrimination against rehpous beliefs espousing just  war 
theory 273 Once it found possible de facto discrimination amount- 
ing, to the government selectively favoring one form of religious 
belief over another, the Court examined whether the government 
had a neutral. secular basis for the classification The Court 
found that  the statute's intent was not to favor one relipon over 
anather and that  Its neutral, secular purpose was to promote a 
"fair, even-handed and uniform'' selection process 274 

Applying this analytical scheme to the proposed definition, 
leads to the same result that  the Court reached in Gillette. 
Although the m-serwce conscientious objector program requires 
reli@ous belief as a prerequisite to eligibility, as ~n Gdlette, this 
alone does not violate the Establishment Clause prohibition. 
Although the proposed definition is broad enough to encompass 
just about any belief system that  society would recognize as 
constituting reiigion, It may amount to a de facto discrimination 
against certain personal beliefs that  the adherents c lam to 
comtitute religion. AB proposed, however, the government's 
purpose in  defining r e l i p n  1s not to discriminate between 
relipons, but to ensure an even-handed and efficient mechanism 
for evaluating claims for conscientious objector status. This is the  
same purpose that  the Court found to be sufficient to justify the 
exclusion of rehpon-based selective conscientious objectors in  
Gdlette 

The analysis from Gillette indicates that  the proposed 
definition passes constitutional muster. The Court's subsequent 
holding in  Goldmon I ,  Weinbrrger, that  the standard of review in 
First Amendment cases involving the military 18 much more 
deferential than the standard in cmlian cases,275 only remforces 
the outcome in this case The Court, by that  time, consistently 

2-'401 U S  437 G O - 5 1  '19711 
?.'Id a t  260 
z.'ld at 455, see ol io supm notes 207-216 and m a m p a n y m g  text  

'dmussmg the mbetantlal gavernmeni ~nteresth that the Can* found t a  Iu8efy 
the de facto dmenmnation and free e x e r c m  mfnngemenr present ~n Gallsite) 

'"See nupm note 260 
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had applied this deferential standard Ln other, military First 
Amendment cases 276 

The Supreme Court's juriaprudence in the area of challenges 
to military or congressional war powers decmion making. under 
either the Free Exercise Clause or the Establishment Clause, 
would uphold the proposed definition. The many eases applying a 
deferential standard of rewew to such challenges demonstrate 
that  the Court mmply does not apply a close scrutiny standard in 
these circumstances 277 When the military can articulate B 

neutral and secular purpose for the defimtion,2'8 that military 
decision will withstand constitutional attack 

E Correcting Admmistrotue DLffculties Under the Current In- 
S e r u m  conscientious Objector Program 

The current ~n-service conscmmous objector program suffers 
from several administrative problems, many but not ali of which 
will be resolved by adopting the proposed definition of "relig~ous 
t r a m n g  and belief."27s Besides the practical difficulties caused by 
a confusing and overbroad standard, the current program suffers 
from having to rely on investigations conducted under circum- 
stances that create an unacceptable potential for a lack of 
uniformity, accuracy, and fairness 

The in-service conscientious objector program mandates an 
investigation by an officer outside the claimant's chain of 
command.ze0 These Investigations, however-critical as they are 
to ensuring uniform, accurate, and fair outcomes-are subject t o  
the Same weaknesses that led to criticism of the Selective Service 
conscientious objector exemption process Commentators criticized 
the eonscientmuS objector exemption administered by the Selec- 
tive Service during the Vietnam War era as "unrehable ' ' 2 8 1  These 
writers pointed to several factors that led to a lack of uniformity, 
accurac). and fairness in implementing the exemption. Measuring 
the current program against the problem areas identified from 
the Selective Service experience reveals that many of the Same 
problems affect the current in-serwce program 

The very nature of an inquiry into a c l a m  of conscientious 
objector Status requires a rigorous approach. Investigatmg an 
individual's ~ersona l  relimous beliefs and value System 1s a 
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complicated, personal, and abstract matter.282 Such an mqmry 
requires sensitivity, as well as famihanty with the applicable 
standards and a wllingness to pursue ineonsiatencies or ambigu- 
ities in the clamant's mfarmatmn. 

One criticism of the Selective Service program was that  the 
local draft boards examining conscientious objector claims had no 
special experience or expertise in investigating such matters.283 
Furthermore, because of the small number of conscientious 
objector claims, the local boards never were able to develop 
sufficient familiarity or expertise to ensure uniform and accurate 

The in-service C(lnSCientiOUS objector program 1s subject to 
these same shortcomings. The Department of Defense directive 
does not require any special expertise or quahfications of the 
officer appointed to investigate a conscientious objection elaim.28J 
As a result, mvestigating officers receive their appointments on 
an ad hoe basis, which becomes apparent in the uneven quality of 
the reports of investigation Same investigations are very 
comprehensive, while others do little more than recite standards 
from the regulatmn.286 

investigating officers cannot draw on a well of experience in  
investigating such cases This is B particularly diaabling circum- 
stance in the often complicated and a l w a y ~  very personal matter 
of investigating the sincerity of deeply held beliefs. 

Being able to draw upon Some measure of expertise I B  
particularly important in investigating conscientious objector 
cases because these cases mvolve two persons-the investigating 
officer on the one hand and the claimant on the other-mth 
fundamentally conflicting views on the morality of their continued 
partmpatian in the military. This circumstance parallels the 
situation during the draft era when a large percentage of the 
volunteer members of local draft boards were members of 
veterans argamzations.Z88 That the two concerned parties appar. 
ently come to the investigation with incompatible beliefs gwes 
rme to the inference that  the investigating officer may harbor 
hostility to the claimant's position--a position that  rejects some of 

resuits.2s4 

Because conscientious objector claims are not 

%*%.See nupro note 177 
*"Rahm. ~ u p r a  note 174, st 1017-18 Field. supra note 163, at 894 
l"Rshm s u p m  note 174. at  l u l 8  

Darpino m f e m e a  supra note 78 

Rabm supra note 174 at  1019 
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the fundamental values to which the investigating officer has 
devoted his or her life.269 

Consequently. the investigating officer must be careful to 
avoid judging the claimant's values and beliefs according to the 
investigating officer's own vsllies and beliefs This becomes vel') 
difficult, however, when, as happened dunng Operations Desert 
Shield and Desert Storm, an investigating officer 1s preparing for 
the same deployment that the claimant would avoid If granted 
conscientious objector status 290 Even d the investigating officer 
can put aside his or her own beliefs, conducting the kind of 
searching and independent investigation that the process requires 
to ensure accuracy, uniformity, and fairness is difficult dunng 
preparation for dep l~ymen t .~g l  

Another shortcoming commentators identified in the Selee. 
twe Service consuentious objector program was the Inadequacy of 
the information available from the investigation because of the 
source of most of the mformatmn Dean Zillman, in his article 
reviewing the in-service process as i t  existed in 1972, described 
the records of investigation before the Conscientious Objector 
Review Board as "woefully inadequate" to support a reasoned 
conclusion an the complex issue of the claimant's sincerity 282 He 
pointed out that  much of the paper record was generated by the 
applicant himself who. with competent counsel, easily could 
create a prima facie case.293 Professor Field was likewise critical 
of the Selective Service procedure. which also tended to rely 
heavily-if not almost exclusively-on information provided b> 
the claimant 2e4 Thia created a situation ripe for fraud 

Unfortunately, the current in-service conmentiow objector 
program faces the same problems Although the Department of 
Defense directive states that  the purpose of the investigation LS t o  
create a complete record to facilitate an informed decismn,295 the 
directive e v e s  little guidance on what might constitute a 
complete record Because the directive permlts the investigating 
officer to define the scope of the Investigation, the directive 
creates the strong pomibility that the investigation will focus 
simply on whatever information the claimant offers As one 
investigating officer candidly observed. "[The investigation1 u'as 
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more the cam he brought me1"2s6 This IS not surprising given the 
extremely personal nature of much of the relevant mfarmation; 
the conflicting priorities of the investigating officer, particularly 
in  a deployment situation; and the relative lack of experience the 
investigating officer bnngs to this new and complex problem. 

The Department of Defense could improve the quality of the 
Investigation by centralizing the process. The military should 
designate the investigating officer in  advance of any conscientious 
objector c l a m s  and assign that  officer either B unit or area 
jurisdiction, such as a Corps In the active Army or a Corps- 
equivalent in  the Reserves and other services. This would enable 
the investigating officer t o  benefit from experience as he or she 
investigates eases and develops practical expertise that  he or she 
can pass along to the replacement officer. 

The designated investigating officer should be a judge 
advocate. Appointing a judge advocate would take advantage of 
professional education and experience m statutory and regulatory 
Interpretation, evidence analysis, and other skills uniquely useful 
in investigating conscientious objector cases 

Because of this professional education and experience, a 
judge advocate, more than a line officer, will be familiar with 
interpreting and applying complex regulatory guidance. A judge 
advocate, more than a line officer, will be familiar with 
conducting analyses of factual situations according to legal 
standards. A judge advocate will be familiar with techniques for 
probing and evaluating the veracity, logical consistency, and 
probative value of live testimony, written statements, and other 
forms of evidence. Requiring a judge advocate far the investigat- 
Ing officer would ensure a certain level of expertise In the inquily 
process and thereby should contribute to greater uniformity, 
accuracy, and fairness ~n the outcome 

The Department of Defense also should require certain 
procedures concerning the scape of the investigation that would 
tend to improve the process. The directive should require the 
investigatmg officer to intemew specific witnesses. The mnwstigat- 
ing officer should take testimony from the claimant's commander, 
the claimant's first-line supemsor, at  least two co-workers, and at  
least one roommate or other person likely to have detailed 
knowledge of the claimant's beliefs. In addition, the directive 
should direct the investigating officer to contact the claimant's 
parent or parents far their statement. These directed interviews 
would prowde the investigating affker w t h  a baseline of 
information wlthout relying on sources provided by the claimant 

IsaFreeman mlerviaw, aupra note 86 
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Creating a designated investigating officer from the corps- 
level staff judge advocate office and directing specific investiga- 
tive steps will go far toward correcting administrative shortcom- 
ings in  the conscientious objector factfinding process that  have 
plagued the program for decades A review of the military’s 
experiences with the in-service conscientious objector program to 
learn from its past problems 1s long overdue 

C. Addressing the Fo~rness  Zssue of the “Benefitmg ConscLentrous 
Objector”-AlternatiL.e Seruice 

The remaining issue deserving careful consideration 18 the 
fairness problem posed by the conbcmntious objector who seeks a 
discharge after receiving the benefit of graduate-level or other 
significant education or professional training a t  the military’s 
expense. A soldier receiving such training ~ncur’s B military 
servm obligation of a period of year8.287 The current mmrvice 
conscientious objector policy grants this soldier B full discharge 
and release from the obligation If the inveatigatian results in a 
finding of conscientious objector status.298 The Selective Service 
conscientious objector pravmon, on the other hand, contains a 
provmon that  requires alternative Service for registrants granted 
8 conscientious Objector exemption 299 

”‘Sae 10 U S C 5 2004 119881 (outlmmg the i e i w c e  abligsfian arising from 
the Funded Legal Education Pragraml, Id I 2005 loutlining the i e r w e  obligation 
anemg from the advanced educations1 assistance program,, id 5 2114 lout 
the serv~ce abhgstmn maing from aftendance at the Unrformed SF 
University of Health Scrancer) id 9 2123 laullming the BBIILC~ abhgsfmn a 
from pmticipatian in the Health Profession& Scholarship pmgramr. Id 5 2128 
loutlining the service obligations arising from particrpalmn m the Reserve 
Component Health Care Prafesrional Financial Aasiafance pmgraml 

zsEBut IPI id 9 2123rel fexplaining that persons released by B S e m c e  
Secretary from a mdnan. obligation under the Health Profeasiona Seholarahip 
Program mag be requred to work m a health senice capacity m an area designsled 
by the Department of Health and Human S e ~ c e s  as nvffering from a manpower 
shortage) This prons~on, ~n effect. subjects a medleal prafenaional macharged under 
the m-semce ~onscioniious objector program to  an alternative m-ce obligation. 
but this applies only t o  the Health Profesmans Scholarship Rogram 

IssThe exemption cantaina the idlowing slteinstive ~ e r v m  p r o w a m  
Any p e ~ s a n  claiming eremplmn from combatant frammng and be-ce 
because of such ronacientious objectiana whose c l a m  18 mitamed by 
the IocsI board shall, I f  he l a  inducted into the armed services under 
this title [said aectionhl, be aanigned to  noncombatant ~ e r v i c e  88 
defined bu the Presldenf or shall ~f he 1s found to be m n i c ~ ~ n t m s l v  
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The underlying justifications for requiring alternative service 
of Selective SEWiCe rEgiStrantS granted a conscientious objector 
exemption from mllitary service dunng a draft apply equally to 
the benefiting in-seruce conscientious obpctor. As the nation 
struggled with the question of who ought to be exempted from 
military service, Congress and others involved in resolving that  
question repeatedly returned to the guiding theme that  the 
Bystem far selecting citizens for military service or for exemptions 
from military service must be fair If the system were not fair, 
national unity would be Impenled and those not favored by the 
exemption process would serve with the bitter knowledge that  
others equally capable of serving had found undeserved shelter in  
an exemption.3Q1 

Congress responded to this national demand for equity in the 
context of the conscientious objector by requiring some form of 
alternative civilian ~ e r v ~ c e  Ln lieu of military service.30z The 
principle function of this alternative servrce was to demonstrate 
that  the burden of national service would be shared equally, even 
by those whose religious beliefs forbid them from participating in  
military service.303 Commentators have painted out that  the cost 
of administering these alternative service programs probably have 
outweighed any benefit the nation received in terms of actual 
civilian work perf0rmed.30~ Nevertheless, the less tangible benefit 
of demonstrating a national resolve to administer fairly the 

'""See Monograph mpra  note 7 .  at 1. L v r ~ o v  B JOHNSON, Messam FROX 
THE PRESIDENT OF THE UN~IED STATES T R U C S M I ~ N Y  R E C ~ X M E V D A T J ~ N S  FOR 
Exr~xolao THE Dum A L ' T Y O P . ~ .  LOWER~RC ACE FOB D ~ F T I X C .  CORRECTING 
TEE DEFE~MEXT I U E Q U J ~ E S ,  D E V E L O P J K ~  A FAIR AND IMPARTIAL SYSTEM OF 
S E L E C T ~ X ,  AND ESTABLISBIICI A TASK FORCE Foa R E Y I E ~ \ ~ N O  RECOXMEXDATIOIS 
FOR A RESTRUCTURED SELECTIVE SERVICE SISTEX. H R Doc KO 75, 90th Cang , 
1 s t  Ssss 2 (19671 f''Faimesi has alwaye been one of the gaalb of the Seleefwe 
Service System"i. H R REP No 267. 90th Cong.. 1st Seas 26 (1967). i m n n b d  m 
1967 U S C C A N  1308, 1334 (diecussing the alternative ierv~ce requirement and 
describing it as equitable! 

"'See H R  DOC No 75, 90th Cang, 1st Seas 2-3 119671 
"'The alternative eerwee pmvismna in the B Y C C ~ ~ S I Y B  draff law8 am iovnd 

sf 60 U.S C 8pp 5 45601 (1988). Unwersal Military Training and Service Act uf 
1951, Pub L KO 81-51. 5 l!q!. 65 Stat 86 (19511, Selective Trarning and Sernce 
Aef af 1940, Pub L No 76.783, $ 51g!, 54 Stat 889 (16101, Art of May 18. 1917, 
Pub L No 65-12, 9 4 ,  40 Stat 78 119171. Alfhovgh the Iwslative hiafary of the 
1948 Act discusses the pmvmon >I  made for alternative ~erv ice ,  the Act itaelfdoes 
not contain an alternative service regummint for registrants exempted from 
aerviee as m n s ~ i e n f i o ~ b  abjeefars. S R REP No 1268, 80th Cong , 2d Seas 13 
11948), reprinted zn 1948 U S  C C 1969. 2002. Selective Service Act 01 1948, Pub. 
L 80-759, B 60) 62 Stat 604, 612 119481 

9"Monagrsph. s u p m  note 7. at 1. 
iO'Fmld, $ u p m  note 163, at 937 n 260 
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process of who serves when not all serve remains a significant, 
albeit difficult to measure, justification for such programs 305 

The conscientious objector who has benefited from military- 
funded graduate or professional education or training should 
provide alternative service in the name of the same equity and 
fairnesc goals Congress historically has pursued in the Selective 
Service program The public benefit conveyed the benefiting 
conscientious objector in the form of advanced education and 
training comes a t  significant cost in terms of money, time, and 
force-structure planning The military must double these invest- 
ments in every case when a benefiting conscientious objector 
leaves the servxe. In addition, the military loses the very t anab le  
~erv ices  that  it planned to receive from the benefiting conscien- 
tious objector until his or her replacement can be Identified, 
trained, and integrated into the force structure 

Requiring the benefiting conmentious objector to perform 
alternative service for B penod of time equal to his or her n o w  
discharged military obligation would serve to recoup some of the 
public benefits the nation currently loses each time a benefiting 
conscientious obpctor receives a discharge from the military In 
addition to this practical public benefit. the nation also would 
benefit from the public reaffirmation of the concept of fairness 
and equity in mditary service. In this case, a soldier selected to 
receive a significant educational or trammg benefit must put that  
investment to use on behalf of the nation that conferred the 
benefit. 

The conscientious objector benefits from recognition of the 
religious disability that prevents him or her from further military 
~ e r ~ i c e  The nation benefits from a return on Its educational or 
professional training investment The military benefits by a clear 
rejoinder to the cynics who point to yet another medical doctor (or 
lawyer or Ph.D). taking his or her military-financed skills with 
him or her to a potentially lucrative civilian practice while 
leaving a service obligation behind The military also benefits 
from the deterrent effect of a program that imposes a service cost 
on what, until now, might have been perceived as an attractive 
ticket home Consequently, an alternative service requirement in 
the case of a conscientious objector who has benefited from 
mditary funded graduate or professional education OP from 
professional training would serve important public interests 

'06See Monograph m p r n  note 7 ,  st 4, Field supra noLe 163. at  038-40 
~propasmg a new alternatwe S F ~ C P  arrangement Intended t o  more closely 
approxmate the degree of impaaitmn ~ e t u s l  military sermce has on reglstrantr, 
thereby reducmg the lncent~ve t o  make false C U ~ S C L ~ ~ ~ ~ Y B  objector elaimal 
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VI. Conclusion 

The in-service conscientious objector program continues to 
eerve important interests as an  expression of national policy, but 
It suffers from age The current policy was shaped, in part, by 
external forces and national interests that  no longer exmt. Like a 
used '71  model in a '93 automobile showroom, this product of 
another time, shaped by the demands of that  time, does not meet 
the needs of the "buyers" It seeks to serve. In this case, the 
"buyers" are the nation and the nation's military. These "buyers" 
are not well served by a program designed to meet the needa of 
an army drawn In large part from conscripted manpower These 
"buyers" are not well served by a program shaped in respon~e to 
the judicial activism of twentyfive years ago. The current 
volunteer force ha8 very different needs and must meet an ever- 
changing and complex mlssion. The ~n.service conscientious 
objector program must be restructured to meet the needs of the 
nation and Its m h t a r y  as they exist today 

A. Necessity for an I n - S e r u m  Consuentmus Objector Program 

An m - 8 e r v m  conscientious objector program serves three 
enduring purposes, even In an all-volunteer military. Recognizing 
and excusing religious conscientious objectors from military 
~erv iee  continues a long national tradition rising from a national 
commitment to relipous freedom, individual liberty, and dema- 
matic pluralism Providing an in-service conscientious objector 
program 8190 recogm~es the reality that coercing military service 
from a person whose deeply held religious beliefs forbid such 
service will seldom make a good soldier Finally, an In-service 
conscientmu8 objector program acknowledges the reality that 
people grow and change throughout their lives. These changes can 
include changes in a soldier's fundamental belief systems that 
can, ~n turn,  lead to conflict with that soldier's continued military 
service. For these reasons, the Department Of Defense ought to 
continue a program to accommodate the needs of the in-service 
conscientious objector 

E .  h'ecessrty for Change in the Current Program 
The current in-service conscientious objector program wrves 

a need, but also carries within i t  several fundamental flaws The 
program LS burdened w t h  standards and procedures tha t  proved 
difficult to implement during the draft era and that have not 
improved with age. 

The current program was designed a t  a time when the 
military relied upon the draft as a significant source of its 
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manpower: when the Cold War miasion dictated military policy. 
and when the military was growing to meet the demands of that  
mission The current program incorporated judicial standards 
from litigation involving the Selective Service mnwientious 
objector exemption These standards were not mandated by the 
Constitution; were inconsistent with congressional intent in the 
Selective Serwce Act; and failed to consider the differences 
between an ~n-service conscientious objector program and a 
conscientious objector program for inductees. 

These ovennclus~ve judicial standards proved difficult to 
apply dunng the Vietnam War era and continue to cause the 
same kinds of problems today The process the military use8 to 
investigate conscientious objector claims proved unwieldy and 
yielded inconsistent results during the Vietnam War era and 
continues to cause the  same kinds of problems today 

While the flaws in the in-8emce conscientious objector 
program remain, the military it serves has undergone fundamental 
change and continue8 to change in response to a very different set 
of national security missions from those of the 1960s. The role of a 
eonsc>entiaus objector program in an all-volunteer farce IS different 
in subtle ways from the role of a similar program in a force 
manned to a significant degree by conscripts.306 The potential 
impacts of an overbroad conscientious objector program in a 
smaller force, mereasmgly dedicated to crms response missions are 
greater than in a larger. garrison-oriented mhtary.307 

The publicity surrounding the m ~ u e  of conscientious objee- 
tion arising during Operations Desert Shield and Desert Storm 
should serve to remind the nation that  this issue will return to 
the surface whenever the nation mobilizes for war Now is the 
time to review the program and make the necessary adjustments 
while the S B ~ Y I C B S  have the time t o  examine the impacts and the 
alternatives. rather than waiting until the next wartime mobiliza- 
tion again points out problems ~n the program. 

C Inadequacy of the Current Debate Canceinrng I n - S e r c ~ c e  
Canscrentious Objeetron 

The most recent debate surrounding the L S S U ~  of ~n-serv~ce  
conscientious objection, as that  debate 1s defined by press 
coverage,308 criticism of the in-service conscientious objector 
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program from the War Reaister's League,309 and the lepslation 
proposed m the 102d Conpess,alo fails to consider the issue a8 a 
whole Rather than exploring the purpose of an in-service 
conscientious objector policy in a volunteer military and how to 
best serve that  purpose without m p a i n n g  readiness, the debate 
focuses on perceived unfairness to the claimant and proposes a 
range of greater protections and rights for the claimant. 

The legislation proposed in  the 102d Congress would have 
codified B right of moral, ethical, or rehgmus conscientious 
objection to specific military duties, as well as a right of 
conscientious objection to participation in conflicts specified by 
the soldier or to participation Ln all conflicts 311 The bill would 
have prohibited the government from denpng an applicant 
conscientious objector status unless the government could prove 
by clear and convincing evidence that  an applicant did not possess 
the claimed, sincerelyheld conscientious objectians.sl2 The pro- 
posed legislation also included detailed investigative and review 
procedures, as well a8 the requirement that  the mllitary return t o  
the United States any claimants who file their apphcatmns while 
deployed overseas.31s 

The current debate seeka these protections and rights for 
conscientious objector claimants without regard to the strength of 
the claim, the effect on military readiness, or even the role of an 
in-service conscientious objector program a volunteer military. 
The potential adverse effects of these proposals on military 
readiness are many and serious 

The Supreme Court itself recognized the well-nigh impos- 
sible administrative burdens a policy of selective conscientious 
objection, as proposed by the legislation, would place on the 
military 314 The very broad scope of the proposed legdatian's 
definition of conscientious objection raises the same fairness and 
readiness problems discussed earlier.311 Contrary to the position 

"'Update on Military Resistera [War Rssister's League, New York. N Y ), 

"'HR 5060. lOZd Cong, 2d Seas (19921 YMilitary Consrienfiaus Obieerar 
Dec 1991 (on Ole with the author1 

Act of 1992"r 

'-'Gdlette I United States. 401 0 S 437, 454.60 (1971). nee 0180 
Grsenawalt, ~ u p r a  note 73. at 50.66 (discusing f h s  dintinct problems posed by 
belectire consemtiova objection to  fair administration of a cansemtmua oblectmn 
p~ograrn). Seng, dupio note 74, at 149 (discussion of ths potentially diervptivi 
effect of permitting delectwe eonscmntmus objection by an otherrise outspoken 
advocate of expanded rights for e ~ n e e i e n f ~ i u d  objectors) 

'"See nupro Part V A 2  
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adopted ~n the proposed legislation. even outspoken advocates of 
greater rights for ConmentiouS objectors would leave the burden 
of proof with the claimant to avoid the admimstrative difficulty 
posed by requiring the government io disprove a claimed sincere 
belief.316 Finally, the legislation's requirement t o  return claim. 
ants t o  the United States once they file claims while deployed 
overseas imposes a heavy loglstical and readiness burden and 
amounts to an invitation to fraud by angry. frightened, homesick. 
or tired soldiers. 

The current debate on ~n-serv~ce  conscientious objectors LS 
flawed because It fails to identify and address the fundamental 
questions that surround the L S S U ~  of In-service conwientiou 
objection 

Any changes to the in-semce conmentious objector program 
should arise from three basic objectives The first of these is a 
clear recognition of the purpose of an in-service conscientious 
objector m a volunteer military The second objective muat be a 
commitment to fairness and uniformity. This commttment in- 
cludes not only fairness to the claimant seeking a discharge or 
reassignment, but also fairness to the nation that  soldier swore to 
serve and to all the other soldiers who will continue to serve 
should the claimant receive that  discharge or reassignment 
Finally. the third objective for any changes to the ~n-serwce 
conscientious objector policy must be an accommodation of the 
fundamental changes in the military that  the policy serves The 
changes this article recommends flow from and m e  designed to 
achieve these three objectives. 

D Benefits of the Proposed Changes 

This article proposes three change8 to the current in-sernce 
conmentious objector program The first of these changes 
narrows the scope of the polic,-that is the effect of narrowing 
the definition of ''religious training and belie? that qualifies a 
soldier for ConscientiouS objector status. Narrowmg this definition 
is consistent with Congress's intent In the conscientious objector 
provision in the Selective Senice Act and follows the national 
tradition of exempting relieous objectors from military service. 
The proposed definition more closely reflects Americans' ~ e n s e  of 
religion and equity in excusing certain persons from military 
service The proposed definition also meets constitutional 
standards 

This definition avoids the potential for greater readiness 
problems from a v a w e  and broad exemption. This 18 particularly 

9 SUp'Y note 74 at  147.48 
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important should the nation ever again become involved in an 
unpopular war. The proposed definition also restores greater 
objectlmty to the factfinder's mission in adjudicating a claim of 
ConJeientiouS objection. This greater objectivity will promote 
accuracy, uniformity, and fawne8s in the program 

The second recommended change improves the quality of the 
investigative process used in  adjudicating ConscLentmus objector 
claims. Using designated judge advocates from carps or corps- 
equivalent staff judge advocate of icea to investigate applications 
for conscientious objector status will ensure a certain level of 
professional expertise and generate a well of experience in 
investigating these cases. Requmng directed interliews of 
commanders, colleagues, and family members will ensure a 
common baseline of information Combined, these changes will 
provide a greater degree of uniformity, accuracy. and fairness 
than the program currently expenences. 

The final recommended change requires alternative service 
of conscientious objectors who incurred service obligations as a 
result of funded graduate or professional education OF training 
This requirement would bring greater fairness to the program by 
recognizing the needs of the conscientious objector, a8 well as the 
obligation awed the nation because of the benefit the objector 
received. Requiring alternative service m these circumstances 
also would deter the insincere from seeking conscientious objector 
s ta tus  as B ticket back to civilian life with a military-funded 
education or professional training. 

The in-service conscientious objector program continues t o  
serve a purpose in the  volunteer military The changes recom- 
mended here will ensure that  the program will serve the  mihtary 
and the nation effectively, fairly, and with the least impact on 
military readiness. Now LS the  time to trade ~n the '71 model- 
limited as it 18 by the demands and limitations of its day-for a 
'93 model, free of the defects of the earlier model and designed to  
meet today's requirements 
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