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MILITARY DEPARTMENT 

LIEUTEFAYT COMMANDER KCRT A Ja~ssoh-* 

I. Introduction 

Order is Heaven's f m t  10u; and this confest, Some ore 
and must be greater than the rest. 

--Alexander Pope 

The early 1990s have witnessed an unprecedented effort by 
forces within the United States Department of Defense (DOD) t o  
designate the civilian general counsel of the military depart- 
mente1 as the "chief legal officers" of their respective depart- 
ments. Each military department's legal services are performed 
by a combination of military and civilian attorneys. These 

'Judge Advocate CeneraPs Carps. Umted States Naiy B A ,  universlty 
Wlaeonbm, 1979: J D cum laude, Urnversify of Wlseonlln 1986 LL hl candidate, 
Wmverilfy of Vlrmnla, 1993 Formerly aamgned as Piag k d e  t o  the Judge 
Advocate General of the Navy Pentagon. 1990-1991 Officer m Charge, Kava1 
Legal Sirwee Off~ce Detachment, Part Husneme CshfOarma 1989.1990 star 
Judge Advocate, Psval k r  Staf~on XVh17bey Island, Oak Hdrbor Wa%h;ngton 
1987.1YdY: Naval Legal Sernee Otfrce. Guam, 1986-1987 This &le 18 baaed 
upon a written dissertation that the author hvbmitted to satmfy, m part, tho 
Maater of Lars degree requ~rementa of the Graduate Progrsm Un~veralty of 
V~rg lms  School of Law The author wishes ta thank. among many.'Profeasor John 
Norton Maore, Walter L Brown Profesmr of Law and D~rector of the Graduate 
Program a t  the Lmversity af Virginia Sehool af Law, far hla helpful eommenta OD 
an e s r l m  draft af t h u  srtlcle 

'Military depammentd are the Department of the Army, the Depsrtmenl of 
the k r  Force, and the Department af the Naiy  which includes the Navy and 
Marine Carpa 

1 
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separate organizations are headed, respectively, by the federal 
statutorily-designated judge advocate generals and the federal 
statutorily-designated general counsel. As compared with the 
military judge advocates generals, the civilian general counsel are 
of relatively recent onon.  They are primanly a phenomenon of 
post-World War I1 DOD reorganization. As might he expected of 
any large bureaucracy, the general counsel and judge advocate 
general organizations historically have tended to expand and 
compete with each ather far military department legal business. 
Until recently, however, a general understanding of the dwismn 
of labor existed between the two organizations This division af 
labor has been based on federal statute, DOD and military 
department regulation, areas of expertise, historic practice, and 
custom Accordingly, the two organizations generally have 
operated as co-equals in t h e x  military departments-each 
organization predominating in its respective area of expertise and 
practice. 

A. Background 

Times have changed radically. The event that  led t o  the 
current state of affairs was the inclusion of a legislative provision 
in the proposed 1992.93 DOD Authorization Act, sponsored by 
DOD and submitsed to Congress by the administration of 
President George Bush. This provision would have designated the 
general counsel of the military department8 the "chief legal 
officers" of their respective departments, and allowed the 
secretaries of the military departments to assign executive 
authority to thew general counsel The proposed legmlation was 
scrutinized closely in C ~ n g r e s s ; ~  it also touched off a highly 
contested debate in  DOD legal communities, which continuer 
today. 

The debate was rekmdled an March 3, 1992, when the 
Deputy Secretary of Defense signed a memorandum applicable to 
all of the mditary departments that  not only designated the 
general counsel of the military departments the "chief legal 
officers" of their respective departments, but also went far beyond 
the proposed legislation noted above. Specifically, it placed the 
general counsel in a hierarchical position superior to the judge 
advocate generals 3 

*The Senate Armed Semcis Committee (SASCI and the Hovse Armed 
S e n m a  Commlltee IHASC) m e  the two cangremonsl commdteea hsnng 
primpal overeight responshhty and authority over Department of Defenbe 
atfans 

9The other maor pmumons of the  memorandum Included the follaiving (1) 
Making the general C O Y ~ B ~ I  suhjert to  the svthonties of both thr ~ecretsneb of 
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Congress weighed in  on the March 3, 1992 memorandum 
dunng the summer of 1992, primarily through a series of pointed 
questions to Mr. David Addingon during his Senate confirmation 
heanngs as the nominee for DOD General Counsel. The Senate 
Armed Services Committee (SASC)--coneerned primarily with the 
potential impact on the "clients" of DOD lawyers-focused in  on 
two key areas' assignment of executive authority to  the military 
department general counael, and diminished authority of the 
secretaries of the military departments. Mr. Addington's answers 
to the questions satisfied the SASC, and the SASC exacted a 
promise from Mr. Addingon to seek revision of the March 3, 1992 
memorandum. 

In response to the Addingon confirmation hearings, the 
Deputy Secretary of Defense issued a new memorandum on 
August 14, 1992, which superseded the March 3, 1992 mernoran- 
dum. This new, shorter memorandum contained two primary 
promsions: the general counsel of the military departments would 
be the "chief legal officers" of their respective departments, and 
their legal opinions would be controlling within their respective 
departments. As of this writing, and for the foreseeable future, 
the August 14, 1992 memorandum appears to be the "law" within 
the Department of Defense. 

B Goals 

This article assume8 that  the DOD legal communities and 
the congressional committees tasked with overseeing DOD share 
the goal of effectuating the delivery of sound and impartial legal 
advice to decision-makers in the Office of the Secretary of Defense 
(OSD), decisionmakers in  the military departments, and military 
operational commanders. In other words, the common interest of 
these decision-makers' presumably I B  to create and maintain a 
structure for providing legal services in  the DOD that  maximizes 
its contributions-and minimizes its hindrances-to achieving the 

the mihtary depsrtmmts and the General Cavnrel of the Department of Defense, 
(21 Mahng the general covnsel responsible for the vnlfarm Interpretatwn and 
application of law8 and delivery of legal sermees with" then reepectwe 
departments, (31 Subptmg all e m l m  and m~lltary permnnel perfomung legal 
duties within the military depadmsnts to the "authority" of the general eouniel of 
their respective military department, 141 Chargmg the ~eneral  COY~SOI wnh 
ensunng that a l l  cinhan and military personnel performmg legal d u t m  w t h m  
their reepectlve military departments comply w t h  statutory, regllatory. and 
ethical stsndarda. and (51 Making the ~piomnn of the general cumssl the 
"cantrollins leeal O D L ~ I O ~ S ' '  of their resoecbve denartmenta _ _ .  . .  

'These decalon-makers are the Secretary of Defmse. the ~ecrelaneb of the 
military departments, the Department of Defense General Counsel, the gsneral 
counsel of the military departments. tho judge advocate generals. and the Senate 
and Hause Armed Semicea Committees 



4 MILITARY LAW REVIEW [Vol .  139 

military mission. Accordingly, this article will not dwell upon, nor 
speculate about, the personal political controver~ies that  often 
appear to obscure the normative objectives of government Rather, 
i t  will concentrate on attaimng the best possible framework far 
providing legal advice as a functional adjunct to the nation's 
military organization. 

This general goal has many component parts, or "subgoals," 
which this article will explore and discuss. These subgoals include 
the fallowing. 

Preaerve an independent military perspective in 
DOD decision-making. 

e Locate legal expertise, authority, and accoun- 
tability as close as possible to military operational 
commanders in the field. 

e Encourage diverse points of view in delivery of 
legal advice to DOD decision.makers 

Clarify who is the client of a DOD lawyer 

0 Avoid conflicts of interest for DOD lawyers. 

0 Maximize strengths of DOD lawyers, and cap- 
italize on thew respective areas of expertise and 
training 

Encourage teamwork and foster synergy among 
DOD civilian and military lawyers 

0 Assign military and e i d i a n  lawyer roles in 
harmony with separate and distinct operational and 
administrative chains of command. 

Maximize the authority and dimretion of mih- 
tary department secretaries xlthin the bounds of the 
law 

Structure DOD-wide legal services to best e r v e  
the military mission of fighting and winning wars 

Structure the pravmon of legal ~ ~ T Y I C ~ S  w t h m  
each military department to serve Its secretary most 
efimently and effectively, and to serve the unique 
mission of each military department Concomitantly, 
avoid artificial simLmties among the military depart- 
ments and the Department of Defense 

0 Remove unnecessary layers of bureaucracy be- 
tween providers and recipients of legal advice in DOD. 
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0 Clearly define when and how a legal opinion 
becomes "final." 

0 Insulate legal advlce within the DOD from 

0 Insulate the rnilitaly justice system from the 
political process. 

e Preserve and enhance the concept of account- 
ability in the military. 

This article first wll explore the evolution of the relationship 
between the general counsel and the judge advocate general of 
each ~erviee and will examine in detail the unprecedented effort8 
of the early 1990s to functionally elevate the authorities of the 
general counsel Based an this background, the article m11 explore 
whether Department of Defense legal services-and, in  particular, 
the "chief legal officer" aspects--eurrently are structured in the 
best possible way to achieve the general goal, as well as its many 
component parts. 

unlawful command influence and political agendas. 

c. Scape 

This article focuses heavily on the structure of legal services 
within the United States Navy.5 Although differences exist among 
the legal structures of the Army, Navy, Air Force, and Manne 
Corps,e the issues bearing on the chief legal officer controversy in  
each service always are similar, and usually are identical. 
Accordingly, the analyses, conclusions, and proposed remedies 
apply generally to all the military departments. 

D. Methodology 
A clearer picture of where DOD legal services are headed 

will emerge with an understanding of where they have been. The 
initial focus of this article, therefore, will be on the historical 
origms, evolution, and roles of the judge advocate general and 
general counsel organizations. An important historical landmark 
1s the Goldwater-Nichols Department of Defense Reorganization 

'The svthor worked in the immediate ofnee of the Nay. Judge Advocate 
General from June 1990 to July 1992. garnsrmg B unique and close-up VEV a i  

'Each of the military department judge advocate generala IS L two-star 
admiral or general Although the Kay. Judge Advocate General IS the Judge 
Advocate General for bath the Nay. snd the Marine Carpa. the Manne Corps has 
a one.star general who IB the "Staff Judge Advocate t o  the Commandant a i  the 
Manne Corpa,' 10 a S C 5 6046 I19881, and therefore acta, I" many respects. as 
the 'Judge Advocate General of the Marine Corps" 

Nary legal BeMC89. 
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Act of 1986' (Goldwater-Nichols Act). In particular, the 
Goldwater.Niehols Act statutorily recognized the general counsel 
of the military departments and, in the case of the Department of 
the Navy, established both the Navy General Counsel and the 
Judge Advocate General, U S .  Navy, in the Office of the Secretary 
of the Navy. 

The next section of the article will address the modern-day 
roles of the judge advocate generals and the general counsel as 
determined by federal statute, DOD and military department 
regulation, and practice Additionally, It will look at attempts to 
refine and clarify the roles of the judge advocate generals and the 
general counsel through joint agreements and military depart. 
ment regulations. Examining the subatance and intent of these 
attempts is helpful because they were precursors to the efforts of 
the early 1990s to designate the military department general 
counsel the chief legal officers of their respective departments. 

As B final building block prior to analysis, part IV of this 
article will look in detail a t  the three major efforts in the early 
1990s to designate the military department general counsel the 
chief legal officers of their respective departments A study of 
these efforts LS crucial because they represent perhaps the 
strongest attempts to redefine the roles of the judge advocate 
generals and the general counsel in the history of the Department 
of Defense. The heated debates generated by these efforts focused 
tremendous attention on military department legal organization. 
The fruits of this scrutiny are critical to understanding how best 
to ensure effective delivery of sound, impartial legal advice in the 
OSD, in the military departments, and to military operational 
commanders. Starting first w t h  the Administration-proposed 
lepslatian contained in the 1992-93 DOD Authorization Act, part 
IV will analyze the DODs rationale tn attempting to procure 
executive authority and "chief legal officer" statu8 for the military 
department general counsel Next It will focus on the most far- 
reaching of the three proposals-the Deputy Secretary of Defense 
memorandum of March 3, 1992, the DODs  rationale behind it, 
and implementation of the memorandum's directives within the 
military departments. Finally, I t  will look a t  the eongresmnal 
reaction to the March 3, 1992 memorandum, as illustrated by the 
Senate confirmation hearings for Mr D a n d  Add inam,  nominee 
to be DOD General Counsel, and the ultimate replacement of the 
March 3, 1992 memorandum with a revised memorandurn of 
Aurmst 14. 1992. 

'Goldwater-Nichols Department af Defense Reorganination Act of 1986, 
Pub L bo 99-433. 100 Stat 992 119861 (codded BJ amended in ccsttered 
se'tlonr of 10 u s  c , 
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With historical background, current statutory and regulatory 
roles, and an understanding of the early 1990s efforts in  hand, 
Part V of this article will analyze the current legal structures of 
the military departments, and gauge those structures in  terms of 
their abilities to achieve the common goal of effective delivery of 
sound, impartial legal advice within OSD, in  the military 
departments, and to military operational commanders, The 
analysis section is  divided into three sections: statutory analysis, 
organizational analysis, and public policy analysis 

This study will close with a summary of conclusions reached, 
followed by a lieting of legislative and admini8trative measures 
that  may move the DOD closer to the common goal.8 

11. Histoncal Background 

A lamyer u i t h m t  history or literature 18 n mechanic, a 
mere working mason, i f  he possesses some knowledge of 
these, he may uenture to call himself on architect. 

-Guy Mannering 
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A. Origins of the Naw Judge Aduoeate General and the Nau) 
General Counsel 

Legal 8erwces in the Navy Department have had B vaned 
history 9 Prior to 1864, the Navy Department had no official legal 
advisor. In that year, the Secretary of the Navy, without specific 
congressional authonty, appointed a civilian as SOllCitOr far the 
Navy Department. The job wa8 to end with the Civil War.10 In 
the following year, Congress passed an  act creating the Office of 
the Solicitor and Naval Judge Advocate General." This office was 
charged u l th  closing matters relating to the War between the 
States and was extended for six years by annual appropriation 
acts In 1871, i t  was transferred to the Department of Justice and 
was abolished in 1878 12 

After a lapse of two years, during which the Secretary of the 
Navy appointed a naval officer as Acting Judge Advocate, Congress 
passed the act of June 8, 1880. which created the present Office of 
the Judge Advocate General of the h'avy.13 Thereafter, until 1908, 
the Office of the Judge Advocate General functioned as the only 
legal office in the Navy Department. In that year, the Office of the 
Solicitor was created by a proviso in an appropriation act.14 
Articles 12 and 13 of the 1909 Navy Regulations delegated to the 

'A 1943 repart by the Personnel Subcommittee of the Committee on Naval 
Affairs. United SLatea House of Representatma, prondei an ex~ellenf description 
of the early hietory of legal aemces m tha Dspartmsnt of the Nary See The 
Remgonuolcon of Pmcummmf P m c e d w e s  and Cooidinahon of Zqal Seruices rn 
the Naby Department Heorings Pursuant to H Res 30 Before the Sulcamm on 
Personnel of the House Comm on N m d  Affmrs. 78th Cong.. 1st Sean (15431 

>OAn Act Lo Reuisr, Codifi, and Enact m t o  Lax. Title 10 nf the United Stales 
Code. Entitled 'Yrmed Forear,'' and Title 32 o i  the United Slates Code, Eniili-d 
"National G u a r d  Hoaringa on H R  7045 B e f m  o Subcomm of the Senate Comm 
on the Judmon, 84th Cang, 2d Sees 61 I19561 [haremailer Senale Hacmngel 

I l l 3  Stat 468 The duties and responsibihfies of the 1865-1878 Sohstor 
and Naval Judge Advocate General are ~ n e l e ~ r  because the act thsf created the 
posdion did not specify the authority of the indimdual holding the offlee See 
Senate H O O ~ L ~ P B ,  suom now 10 . .  

'*2o stst 205 
'3Smnle Heunnga, supra note 10, at  67 The act, which then appeared a3 8 

T h e  Pramdent of the United States IS avthanred to  appoint, ior the 
term of fovr yearn. by and wllh the admce and consent of che Senate. 
from the officers of the Kaw or the Marine Corps, B Judge Advocate 
General of the Navy And the afflce of the said Judge Advocate 
General shall be m the Naiy  Department, where he shall. under the 
dlreebon of the Secretary of the Navy, receive, revise, and have 
recorded the pm'edmgs of all ~ ~ u r t ~ . m a r t i ~ I ,  courts of mqu~ry, and 
boards for the exsminafmn afaffkera ior retirement and promotion in 
the D B Y ~  B ~ M C B ,  and perform such other d u t m  BQ have been 
performed prim to June 8, 1860, by the Solieitor and Naval Judge 
Advocate Gsnaral 
" 3 5  stat 218 

U S  C 5 428. prowdsd BQ follows 
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Office of the Solicitor jurisdiction over all matters pertaining to 
commercial law, and authorized the Solicitor to "render opinions 
on any matter or question of law when directed to do BO by the 
Secretary of the Navy." The Office of Solicitor was continued by 
successive appropriation acts until 1921, when it was merged by 
administrative action with the Office of the Judge Advocate 
General's From 1921, until 1942, the  Office of the Judge 
Advocate General essentially was the only legal "office" in  the 
Department of the Navy.. Sources other than the Office of the 
Judge Advocate General, however, provided legal advice to the 
department. For instance, some of the technical bureaus in  the 
department occasionally maintained smali staffs of civilian legal 
advisors, who were responsible to, and employed by, those 
bureaus. 16 

Pnor to World War 11, Navy bureaus employed at least fifty. 
five civilian attorneys in  contracts divisions. These attorneys were 
responsible only to their bureau chiefs. They performed procure- 
ment and other commercial legal duties for the bureaus and were 
wholly independent of the Judge Advocate General. 

From 1940 to 1941, suteen attorneys were employed in the 
Office of the Under Secretary of the Navy. They advised then- 
Undersecretary James Forrestal on procurement and other 
commercial legal matters independently of the Judge Advocate 
General. These attorneys formed the nucleus of the Procurement 
Legal Division, which was established by the Secretary of the 
Navy on September 10, 1941. 

On December 13, 1942, by directive of the Secretary of the 
Navy, the lawyers employed by the several Navy bureaus were 
placed under the professional supervision of the Procurement 
Legal Division. The Secretary assigned the division with exclusive 
cognizance for "all legal work in  connection with procurement and 
property disposal, and related matters . . ."I7 The new Proeure- 
ment Legal Division rapidly gained firm ground-primarily 
because of painted criticiem of the Office of the Judge Advocate 
General's handling of commercial and contract matters by the 
Personnel Subcommittee of the Committee on Naval Affam, and 
a desire to centralize and coordinate all commercial law policy.ls 

"Smote Hoonngs. supra note 10, at 88 
" I d  at 19 

"The Personnel Subeornm>ttoe made the followinn comment 
>'id at 56 
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In 1944, under a directive of Secretary Forrestal, the name 
of the Procurement Legal Division was changed to the Office of 
the General Counsel for the Navy Department; that office 
continues to present day.18 In 1955, the Secretary of the Navy 
idsued directive8 governing the respective roles of the Office of the 
Judge Advocate General and the Office of the General Counsel. 
These directives reiterated the "business and commercial law" 
roles of the General Counael.20 The Judge Advocate General, 
however, maintained cognizance over "military justice and 
military law . . and all legal duties and services throughout the 

respect 10 naval procurement The cardinal pmciple under which the 
Procurement Legal Diiision operates o that  an attorney-chsnt 
relatmnshlp eusts between L t  and the procurement offiemls Sound. 
substmtm "on-the-epot" legal advse IS 118 cntenon On the ather 
hand. the Judge Advocate General adheres to the philosophy that the 

concerned Under thin theory, the terms of contracts. e t c ,  are matters 
for decison by "on lawyer techmcmts, and I t  IS the duty of the Judge 
Advocate General only to ~nsure that  the contracts comply 88 to farm 
with eusting replafions The practical effect of this positian could 
only be t o  subject the Gowrnment to contract proneions the onerous 
character of which was limited only by the conic~ence of the 
contractor and h s  vnihcoked ~ m n s e l  

lawyer Oecuples a mmm role BO far BQ naYsl  pmurement  l8 

ITlhe O f i c e  of the Judge Advocate Goneral standi ready ta 
ivrnish adnce on any question that i s  referred to  It, but daea not seek 
to keep informed on matters that  warrant legal adnce 

IBly placmg all ~ o r n m e i ~ i s l  law under one entity, 
centralization and coordination of policy would be achieved The 
Procurement Lesa1 Dinsion has demonstrated that its peraonnel [aiel 
more capable, tha t  ~t IS more sggreinive m protection of the N a y 6  
Interest, end that it 18 m B better P O B I I ~  (by reason of attorneys 
placed m each bureau1 to render adequate legal adrrce 

" Id  at 66 
2 o D ~ ~ ' ~  OF NA~T, S ~ c n ~ r m u  OF r a ~  I A W  l V S m  5430 25. OFrlce OF THE 

GENERAL CorrNleL FOR TEE DEPIYTMEhT OF THE XAW, LECAL SEnvrces rN ThF 
FIELO OF BUSLVESS _ D  C o h i r r a c l u  Law I2 Feb 1955). mads the Off~ce of the 
General Counael responsible far the followmq 

Senate Hearings. nupro note 10. at  47, 52 

Is1 The aequiailmn, custody. managoment, trsniportatmn, 
taxation. and disposition of real and perbonal proparty, and the 
procurmint  of aerviees moludmg the fiscal. budgetary, and 
aeraunting aspects thereof, excepting, however, tort claims and 
admirslfv claimi aneine indeoendently of contract and mattere 
relating io the naval p&olsu i  resenis  

(bj  Operations of the Military Sea Transportanon Senirs. 
excepting tort and admiralty claims ansing independently of contract, 

(LJ The O f i i s  of the Comptroller of the Navy 
(dl Patents,  mventmns, trademarks,  copyrights, royalty 

payments and ~imilar matters, snd 
(81 Industnal eeiunLy 
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Department of the Navy other than those specifically assigned to 
the General Counsel for the Department of the Nary . . . ."21 

The 1965 Seeretaly of the Navy Instructions governed the 
assignment of responsibilities to the General Counsel and the 
Judge Advocate General until these directives were canceled and 
replaced in 1977 with new instmetions issued by Seeretaly of the 
Navy Graham Claytor. A side-by-side comparison of the 1955 and 
1977 instructions illustrates that, although the General Counsel 
retained the Na\y's core '"ousiness and commercial law" respon- 
sibilities, the balance of legal responsibility between the General 
Counsel and the Judge Advocate General had shf ted rather 
dramatically toward the General Caunsel.22 The substantive areas 
of the law assigned to the General Counsel included business and 
commercial law; patent law; personnel law for civilian employees of 
Headquarters, Department of the Navy, and-in coordination with 
the Judge Advocate General-personnel law for cmlians assigned 
throughout the Department of the Navy; contract claims, and 
litigation involving these areas of the law 23 

Under the 1977 instruction, the Judge Advocate General 
maintained cognizance over all military justice and militaly legai 
services throughout the Department of the Navy that  "[were1 not 
provided by the General Counsel of the Naly."24 This limited 
realm contrasted with the language of the 1956 instruction, which 
gave the Judge Advocate General responsibiiity over "all legal 
duties and services throughout the Department of the  Nary other 
than those specif~celly assigned b y  Secretary of the Nauy 
lnstructionl to the General Counsel , '' In addition, the 1977 
instruction assigned to the Judge Advocate General responsibility 
for litigation, to be shared with the General Counsel in  cases 
designated by the Secretaly as "of major and continuing concern 
to  the Secretary"; civilian personnel law throughout the operating 
farces of the Navy and the shore establishment, m coordination 
with the Generai Counsel; and ''supervision of legal serv~ces" 
within the Deoartment of the Naw 15 

"*Among other pmnmons, DEP'I OF NAW. S ~ c ~ e r * n u  OJ. TBE NAVY Issra 
5 4 3 0 2 5 D ) .  THE GEIERAL COUNSEL OP TIE SAVI, A s s r o m ~ n r  OF 
R E S P O L I S ~ ~ L I T I E ~  I1 Dec 1977) Iherermfter SECNAV LNSTR 5430.25D1. pravlded 
that the Department of the Nary General Counsel "is the pnneipsl legal adviaor 
t o  the Secretan" 

?'Id pl¶ (31(al-(0 
"DEP I OF NAW, SECRETARY or 1m NAW ~ R s ~ R  5430 27A. R E S P O I S I B I L I ~  

OF TEE Junci A o v a c m ~  GEIERY m i  S u ~ ~ a w s m s  OF CEBTMP LEG- S ~ ~ v ~ c e s  
'0 3 (1 Dec 1977) [heremafter SECPAV INSTR 543027A1 
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The 1977 instructions remain in effect Along with the 
statutory and other regulatoly provisions governing the roles of 
the Judge Advocate General and the General Counsei, the 1977 
instructions provide the legal parameters within which the Judge 
Advocate General and General Counsel organizations function 

B. The Attempt to Designate the Nauy Judge Aduacote General as 
the Sole Legal Adowor 

In memoranda dated April 25, 1941, and July 10, 1941, the 
Judge Advocate General of the Navy asserted that the act of June 
8, 1880, wa8 explicit in that "all of the legal business of the Navy 
Depanment shall be handled by the Judge Advocate General under 
the direction of the Secretary of the Navy"26 The Procurement 
Legal Division vigorousiy and successfully challenged this asser- 
tion, arguing that the language of the 1880 statute was unclear, 
that the creation of the Solxitar's Office in 1908, without amending 
the 1880 statute, demonstrated that the Judge Advocate General's 
Office never was intended to be the only "lawyer" in the Navy, that  
the entire legal business of the Navy Depanment never had been 
handled by the Judge Advocate General; and that,  until 1941, the 
incumbents of the Offce of the Judge Advocate General neither 
had studied nor had practiced law.2' 

In 1955, the House of Representatives passed Bill 7049 which, 
among other things, sought to redefine the role of the Judge 
Advocate General as '"[plerform[mgl duties relating to legal matters 
arising in the Department of the Navy as may be assigned to 
him "28 An effort was underway, apparently led by the Navy Judge 
Advocate General, to amend the language to "[plerform[ingl all 
duties relating to legal matters arwng  in the Department of the 
Nauy."2* This unsuccessful effort again was challenged vigorously 
by, among others, the f r e t  General Counsel of the Navy, and the 
General Counsel of the Department of Defense, who shrewdly 
quoted the folloulng comments that the 1950 Navy Judge Advocate 
General made to the N a y  Management Survey Board: 

In my opinion the transfer of cognizance [over procure. 
rnent and related legal matters to the Office of the 
Generai Counsel1 resulted in greater efficiency. It 
certainly did not increase savings, but that was not 
because the new arrangements were not better--lt was 
because the law work of the entire Savy Department 

Z'Senofa Hearings. w p r a  note 10, at  60 
*'Id at 60 
'*Id ~t 66 
*'Id at  66 'emphasis addsdi 
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was many times greater than i t  had ever been before 
, . , , For that  matter, the law work in  the entire Naval 
Establishment of today is in  a good many respects 
difficult to compare with the law work af 10 years ago. 
In 1939 we had what today seems like the one-horse 
organization. . . .  I have na hesitancy in  stating my 
opinion that  . , . a consolidation [of cognizance of all 
legal matters under The Judge Advocate General] 
would not result ~n increased eficiency. The reasons for 
reassignment of the functions are 8s good today as they 
ever were. There is so much law work to be done and 
someone has to do it. I do not believe centralization IS 
necessary or desirable So far as I know, the various 
activities that  were once in this ofice are now being 
administered efficiently. . . . There is a very clear-cut 
line of demarcation between the cognizance of law 
matters now. There is no overlapping, there is no 
duplication, and there is no confusion.sO 

1s 

C. Origins of the Army Judge Aduoeato Genera! and General 
CLJUIIW! 

The Army Office of The Judge Advocate General has the 
distinction of being the oldest statutory legal position ~n the United 
States, dating back to 1176.sl The current Office of General 
Counsel was established m 1950 as the "Department Counselor." 
The title of '"Department Counselor" was changed to "General 
Counsel" in 1955 pursuant to Department of the Army regula- 
tian.32 In contrast to the Navy General Counsel, whose origins 
denved from the need for procurement and '%business and 
commercial law" expertise, the Army Department Counselor was 
established w t h  the primary mission of counselling on "political- 
legal matters,"s3 and to "act essentially as a personal advisor and 
legal troubleshooter for the Secretary" of the Army.sb Not 
surprisingly, Army iudge advocates today-unhke then Navy 
counterparts-are involved heavily in contracting and ''business 
and commercial law."ss 

"Id. at 56.  
"Memorandum, Chief, Pracvremenf Law Division. to The Judge Advocate 

General. U.S Army, sub@ Legality of the General Counsel'% Arrogation of the 
Statutory Fvnctions and Respomibdities of The Jvdge Adroeate General, at 3 i l  
" 0 ,  1P7dl ... .. . 

'lMemorandum. General Counsel of the Army, to  The Judge Advocate 
General of the Army. snbieet Enrunng Executmn of the Laws and Effeeflve 
Delrvery of Legal Senices (14 May 1992) [hereinafter H a p e s  Mamol 

"Id at  9 
"Id at 5 n.8 
" S i r ,  L E ,  Thomas J Feeney & Margaret L Murphy, Tho Judge Adrocde 

General's Carps, 2962.1967, 122 MIL L REV 1 (19881 
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Like the role of the N a y  General Counsel, the role of the 
Army General Counsel has evolved and expanded dramatically 
since 1955. The current governing Army general order, issued by 
the Secretary of the Army, designate8 the Army General Counsel 
as "the legal counsel to the Secretary and the chief legal officer of 
the Department of the Army."36 The incumbent Army General 
Counsel takes the position that, in accordance with this Secretary 
of the Army general order, the duties and responsibilities of the 
Judge Advocate General have been subjected to General Counsel 
oversight and supervision since 1975 

D The GoldwatwNichols Act of I986 
The Department of Defense Reorganization Act of 1986 

(Goldwater-Nichols Act) established the Judge Advocate General of 
the N a y  and the General Counsel of the N a y  as components of 
the Office of the Secretary of the Navj.38 Accordingly no statutonly 
mandated, smde ofice 1s resnonshle for the handling of legal . .  

"Headquarters Depr  of Army Gen Order8 S o  17. Assignment af 
Funitmns, Reiponslbdltas. and Duties W t h m  the Office, Seciela"i of the Army 
1 9 828 Mav 1991r This order oreaeribes the followme remonaibirtier of the " .  
C.".~.l C&"Bd 

s Sirwng PI counsel far the Department of the Army and as 

b Coordinating legal and policy advice t o  all other membsir of 
e~nnie l  to the Secretary and other Secretanst  a f f c d s  

[Headauarrerr, De~artment of the Army1 
c Determining the Department of the 4rmy position on any 

d Prolidmg acquisition legal advice 
e Rondmg final Army legal clearance on all legdative propmml8 

legal question OT procedure 

and cornmenfa therean of interest m the Depsrtmenf of the A r m y  

g Adminiatering Department of the Army iegal seruieer 
h Providing technical superviaion mer and professional 

guidance 10 d l  Department of the Army attorneys and legal offcer 
1 Pramding prafessmnsl guidance and general overnght with 

respect to reprerentation of the Department of the &my and pmtoetmn 
of Its mtprests ~n I h g a f m  and m sll other legs1 praceedmga 
"Haynen Mema supra note 32,  at 7 
llThe codification of this act provides BJ follows 

'The ONlee of the Secretary of the Saw I I  composed of the 

'Ir The Under Secretan of the Nai). 
$21 The Asrmtant Secretarm of the bavy  
131 The &neml Counsrl af the Dmaifment o i  the i \ h i y  
84) The Judge Adiocaie General of the i Y a r y  
(6) The Naval Inspector General 
(61 The Chief of Naval Research 
171 Such other offkss and o f f c d s  BJ may be established by 

following 

la* or as the Secretary of the bay. may eslabliah or designate 
10 U S  C 8 5Ollrbr 119881 !emphasis added, 
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matters within the Office of the Secretary of the Navy The Office 
of the Secretary of the Army and the Office of the Secretary of the 
Am Force are structured differently. Neither The Judge Advocate 
General of the Army, nor the Judge Advocate General of the Air 
Force is statutorily designated as part of the offices of their 
respective secretaries, although the Army Judge Advocate General 
statutorily is designated as "legal adviaor of the Secretary of the 
Army "39 On the other hand, the general counsel of the Army and 
Ax Force-like the Navy General Counsel-are statutorily desig- 
nated as pari of the offices of then respective secretaries 40 

The General Counsel of the Department af Defense is desig- 
nated the "Chief Legal Officer" of the Department of Defense both by 
statute41 and by Department of Defense direct i~e. '~  No amdar 
statutoly p ro~s ion  designates any of the military department 
general counsel a8 the "chief legal officers" of their respective 
departments.43 The General Counsel of the Navy was designated as 

j'ld 3037ic1(1). 
'OThe Oifice of the Secretary af the Army la composed of ths following 

(1) The Under Secretary of the Army 
12) The Inspector General of the Army 
13) The Administrative Asslatant Lo the Secretary of the Army. 
(4) The &nerol Counsel of the Dqp.rlmenl of fha Army 
( 5 )  The Inspector General af the Army 
( 6 )  The Army Reserve Forces Policy Committee 
17) Such other offiees and oifcisls 8s may be estabhshed by 

law or 18 the Secretary of the Army may eetablmh or designate 
Id 8 3014(b) (emphasis addedl 
The Office of the Secretary af the A n  Force 18 compoied of the fallowing 

(1) The Under Secretary of the An Farce 
(21 The Assstant Secreranes of the A n  Force. 
(31 The General Counad of the Doporlmont of the Air Force 
(41 The Inspector General af the h r  Fame 
(51 The h r  Reserve Farces Policy Committee. 
(61 Such other offilcea and officrais as may be estsbliahed by 

law 01 88 the Secretary of the An Farce may establish or desgnate 
Id 8 8014ibl lemphaiis added) 

" I d  5 139W ['The General Counsel LQ the chief legal officer af the 
Department of Defenee He shall perform such functions ad the Secretary of 
Defenae mav oresenbe') . .  

'*Dap't of Defense, Directive 5145 1, General Counsel of the Department of 
Defense iDA&M) ¶ C (Dec 15, 19891 ("The General Counsel. Department of 
Defenae 38 the chief legal officer of the Department of Defense ." A DOD 
dl rec tm 16 the admr.mratme ~quvalent  of B m~hfary dBpartmenf secrefary't 
instrvetiona or general orders. 

'"The h y .  N a q  and An Force General Counsel enabling statvtes eontam 
the follamng ldentleal language "(SI There IS B General Counsel of the 
Depanment of the [Army. S a y .  Alr Foreel. appointed from einiian life by the 
Prerdent.  by and wlth the a d v m  and consent of the Senate (bl The General 
Coiiniel shall perform sveh fvnetiona as the Secretary of the [Army. K a y ,  A n  
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"the principal legal advisor to the S e c r e t e  by Secretary of the 
Navy instruction in 1977. The Army General Counsel has been dea- 
ignated adrmnistratively as the '"chief legal office? of the Depart- 
ment of the Army 8mce 1975 The h r  Force General Counsel, a t  
least since 1985, has been "the final legal authonty on all matters 
arising within or referred ta the Department of the Air Farce, except 
those relating to the adrmnistration of military justice. . ."44 

111. Roles of the Judge Advocate Generals and General Counsel 

Such hoth I t  been-shall be-beneath the sun. The many 
must labour for the one. 

-George Gardon Noel Byron 

The cunent  statutory and regulatory schemes gwe the judge 
advocate generals and general counsel distinct d e r  in the legal 
processes within their respective military departments. The 
statutory responsibilities of the judge advocate generals were well 
summarized by the incumbent Department of Defense General 
Counsel4& in a written response to the Senate Armed Serviced 
Committee preconfirmatmn hearing inquiry 46 Under this statutory 

Force1 may prescribe I '  10 C.S C. $ 3019 (1988) (Army): id i 5019 (Ssry! id $ 
8019 ! h r  Farce! 

"Dep't of k r  Force, Secretary of the Ax Farce Order 111 1. Funotiona and 
Duties of the General Counsel '0 1 ( 7  Aug 1965) [herernafler SECAF Order 111 11 

"Amwers by Dand S Addmgton, nominee to  be General Counsel of the 
Department of Defense, to wntten preeonflrmatmn questmi  posed by the Senate 
Armed Sernces Committee (June 19 1992) 

"Mr Addington outlined those responsibilities as follows 
The responsibilities of ths  judge advocate generals 

estabhehed by statute are net forth m Chapter 47 o f  Title 10 af the 
Cmted States Code !the Uniform Code of Milltan Jvihcei and 
Seenans 3037, 5148 and 8037 of h t l e  10 

Chapter 47 af Title 10 Ithe Uniform Code of Military Justice) 
pmndei  the fallowing svthanliea and dvtiee far the judge advocate 
eenerala (eitatmna m mrentheiea) 

--recammend assignment for duty ofjudge advmates 1806) 
-make frequsnt inepectmna ~n the field in the 

4 e a g n s t e  mhfa ry  judge8 of general eourta.martial (8261 
+ert~iy the campetenc~ of mal C O Y ~ P I  OT defense 

eaunsel detarled for B general eourt.martm1 1821) 
-recem records of fnal and aaban h m p d g e  advocates 

m eertain C B B P ~  in wlueh corrective action 1s not takin 1864) 

e u p e ~ s i a n  of the admimsfratmn of military justice (8061 

--recammend asamment for duty ofiudie advmates 1806) 
-make frequsni inepectmna ~n the field in the 

4 e a g n s t e  mhfa ry  judge8 of general eourta.martial (8261 
+ert~iy the campetenc~ of mal C O Y ~ P I  OT defense 

eaunsel detarled for B general eourt.martm1 1821) 
-recem records of fnal and aaban h m p d g e  advocates 

m eertain C B B P ~  in wlueh corrective action 1s not takin 1864) 

e u p e ~ s i a n  of the admimsfratmn of military justice (8061 

-receive records in cases snbject to appellate renew 1861) 
--eatabhnh B Court of Military Renew and designate its 

chief ivdge (866) 
--refer to the Court of Military Renew certam EPSSB a1 

tr ial  by caurt.martml 1866) 
-instruct a convsnmg authonty to take action m 

aceordance with a decision of the Court of Military Renew 
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scheme, the duties of the judge advocate generals focus heavily on 
military justice and criminal law, claims, and legal aaBi8tznce 
roles that  many describe as the "corei' functions of urnformed 
attorneys. 

unlem there > I /  t o  be further action by the President, the 
Secretary eonetrned. the Court of Military Appeals, or the 
Supreme Covrt (6561 

--order sent to the Court of Militsry Appeals for renew 
CBSBQ renewed hy the Covrt of Military Ranew (5671 

-mtruc t  P convening authonty to take action in 
aeeardsnce m f h  a deeman of the Court of Military Appeals 
unless there IS to be fvrther action by the President 01 the 
Secretary concerned (6571 

s s t a b l i s h  branch ofices with any command m certain 
circumstances 18681 

+)tamme the record of trial m eases offindinge of guilty 
m whxh the accused does oot waive or mthdrsw his right to 
sppellsle renew, and madlfy m net aside the fiadinge or 
sentence or bath d any part  of the findings on emfence 18 found 
t o  be unsupported m law or d reassessment of the aentence IS 
aooraonate I6691 

-modi$ or aet aside certain ~ ~ u l f - m a r t i d  u s e e  on the 
ground of newly-dracovered emdense. fraud on the Cmrt, lack of 
junsdietmn. mrm prejudicial to the accuseds suhntantml 
nghts,  or appropnateneas of the sentence (8691 

+rder reheanngi OT dismissal of charges in certam 
encumstances when he nets ande  findings or sentence (6691 

- o r d e r  certain eases to the Court of Mlhtsry Remaw (6691 
- d e t a i l  and drrect mili taw amellBte counsel (570) 

.. . 

--rece~ve and act upon pe&& for e new tnal on the 
grounds of newly Lacavered endence or fraud on the c o w  (8731 

--remu or suspend the unexecuted part  of a sentence 
when desrgnilsd by the Secretary concerned to exercise that  
authanty 15741 

- B B N ~  on the Code Committee that conducta an a n n d  
eomprehens?ve survey of the aperation of the Uniform Code of 
Military Justice 19461 

Section 3037 of h l e  10 prowden that the Judge Advaeate General ofths 
Army IS the legal adnsor [a14 of the Seer- of the Army and of all 
officers and agennes of the Department of the Army, ahall d n s t  the 
member8 of the Judge Advoeate Geneds  Corps LO the performance of 
t h e r  duties, and shall receive, re-, and have reeorded the praee- 
of muis af m q w  and d t u y  C O ~ ~ Y I Y P B I D ~ .  W i o n  5148 prondes that 
The Judge Advaate General of the Nary s h d l  perform dunes as may be 
asslgned to h m  perfmm the h u l r t ~ a n ~  and d u t m  and exermse the 
powers presmbed m chapter 47 of RLle 10. rrcsive, mme. and have 
recorded the proceeding8 of boar& far the examahon of afficera of the 
naval ~ M C B  for pmmotmn and retrrement. and perfofarm ather aemgned 
duties Seetion 5037 p m d e s  that the Judge Advaate General of the An 
Force shall meme, i e n m  and have recorded the pmc&gs of caurtr of 
mqnquuy and mhtary m m ~ s i o n s  and perform such afher dvOei 88 the 
Secretary of the An Farce may &red In admtlon to these 
rpeponsibhhes, the judge advoeafe generals have other rmponsibhtiee 
assigned by statute meludmg snpemaion of legal assistance pmgrams 
(10 us  c mu) ciauns settiemant ( i n  u s  c ZTW 

answer to subvveation 30h 
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The statutory roles of the judge advocate generals are 
complimented by the roles set forth Ln each military department's 
regulatory scheme. In the Xavy, the role of the Judge Advocate 
General 18 defined further by Navy regulations to include 
"providing or supervising the provision of all legal advice and 
related services throughout the Department of the Navy except 
for the advice and services provided by the General C~unael, ' ' '~ 
and "promding legal and policy admce to the Secretary of the 
Navy on military justice, admmstrahve law, claims, operational 
and international law, and litigation involving these issues . 'we 
The Navy Judge Advocate General's role LS defined even further 
by Secretary of the Navy and Chief of Naval Operations 
Instructions. By Secretaly of the Navy Instruction, the Judge 
Advocate General's supervisory role also covers "military law" 
and, in coordination with the General Counsel, civilian personnel 
law.49 In addition. by Chief of Naval Operations mstruction, the 
Navy Judge Advocate General has the duty "[tlo advise and assist 
the Chief of Naval Operations m formulating and implementing 
policies and initiatives pertaining to the provision of legal services 
within the Navy."so Funciions in this area include ''liaison 
with other [Department of Defense1 components, other Govern- 
ment agencies, and agencies outside the Government on legal 
service matters affecting the Navy . . ." Finally, the Navy Judge 
Advocate General serves as the Chief of Naval Operations' "point 
of contact with operating forces and shore activity commanders to 
ensure consistency of legal policies, procedures, objectmes, 
training and support."51 

Unlike their uniformed counterparts, the roles of the general 
counsel for each of the military departments LS set forth almost 
exclusively in the particular military department's regulatory 
scheme. The general counsel Statutes state simply that these 
individuals "shall perform such functions as the Secretary of the 
[military department1 may prescribe 'w By Navy regulation, the 
Navy General Counsel's role includes "business and commercial 
law, environmental law, civilian personnel law,  real and personal 
property law, and patent law'? "procurement of semces,  

"DEP'T OF Navy OIITED STATES NAVY R ~ o u ~ n r r o r s  0331 

')SECXAAV IRSTR 5430.27A. ~ u p r o  note 24, %¶ 3, 5 
~"DEP'T OF N ~ i r ,  Cmir or R A ~ . A L  OPLIUTIO)I$ Iasln 543048C CH-1 

OFFICE or THE Cnmr or R a i u  OPEIUTIOFS 1OPNAVl 09J.1. UP-08J 122 
June 1888) (Special Assmiant for Legal Serileesl [hereinafter OPRAV INSTR 
5430 48Cl 
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including the fiscal budgetary and accounting aspects, for the 
Navy and Manne Carps";54 and litigation involving these areas of 
the law 65 The General Counsel's role is defined further by 
Secretary of the Navy instruction to include advising the 
Secretary and the civilian executive assirtanta on mattem 
concerning contract claims and Iitigation.56 Similarly, by Depart- 
ment of the Army general order,57 the Army General Counsel's 
role includes coordinating legal and policy advice at  the 
headquarters level, providing legal advice on acquisition law, 
lesslation, and appropriations, administering department-level 
legal services, technical supervision, and guidance to all Army 
attorneys; and guiding and overseeing department litigation. 
Likewise, by Secretary of the Air Force arder,sa the An Force 
General Counsel's role includes legal advice on procurement, 
acquisition, research and development, construction, family haus- 
ing, environment, fiscal matters, communications, occupational 
safety and health, security assistance, and negotiation of 
international agreements. 

The lesslative history of the Goldwater-Kichols Act contains 
some interesting insight into the congressional view of the 
general counsel's role One of the major goals of the Goldwater- 
Nichols Act was to eliminate duplication in  military department 
headquarters staffs. Nevertheless, Congress saw distinct roles in  
the Ofiice of the  Secretary of the Navy far both the Navy Judge 
Advocate General and the Navy General Counsel. "While 
recommending the elimination of duplication, the Committee does 
see a continuing need for the General Counsel of the Navy as a 
key assistant to the Secretary of the Nouy, partsculerly on sensitme 
mattem directly related to ciuilran control of the rnil~tary."59 

While the statutory and regulatory language noted above 
delineates distinct roles for the Navy Judge Advocate General and 
the Navy General Counsel, their roles occasionally have 
overlapped-primarily in  the areas of civilian personnel law, 
litigation, standards of conduct and government ethics, and 
environmental law 6o Moreover, some overlap has resulted Eram 

"Id P 0327iIl(b1 
"lo' g 0327(11ier 
"SSECNAV INSTR 5430.25D. supra note 22, '3 3is). (8) 

"Gen Orders So 17. 8upm note 36. ¶ 9 
"SECAF Order 111 1, supra note 44, ¶ 3 
"9s REP No 280, 99th Cong, 26 Sese 63 i19861, reprinted an 1986 

0 S C C A S  2168, 2231 lemphasm added) 
"Although Unhilad Sfales N m y  Regulations 1990, see ~upra note 47, assigns 

ennranmmtal law reapansibilities t o  the N a y  General Caunael. the General 
Covnbel traditionally hae ahared the reaponaibhfy with the N a y  Judge Advocate 
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these officials' inevitable misunderstanding of them respective 
roles Prior to the movement in the early 1990s to designate the 
general counsel the "chief legal officers" of their military 
departments, Navy officials made several attempts t o  update and 
clarify the roles of the Judge Advocate General and the General 
Counsel. With the exception of the 1990 Navy Regulatmns,61 
these efforts were futile. For example, the "Joint Environmental 
Law Offke" currently operates without any written memorandum 
of understanding (MOUI between the Judge Advocate General's 
affiee and the General Counsel's offices. In 1990, the Judge 
Advocate General and the General Counsel exchanged several 
draft MOUs, but none were satisfactory to bath parties. In 
addition t o  such inevitable differences, the roles of the Judge 
Advocate General and General Counsel still are governed, in part, 
by fifteen-year-old Secretary of the Navy instructions. In 1988, 
the Judge Advocate General proposed a single Secretary of the 
N a v  Lnstruction that  would have cancelled the 1911 instructions 
governing the provmion of legal services in the Department of the 
Navy and would have updated the responsibilities of the Judge 
Advocate General and General Counsel. This instruction, how- 
ever, never was signed. In 1989, the Navy General Counsel 
proposed a change to his 1977 governing instruction that  would 
have included the language "principal legal advisor " The 
proposed change also wa8 not signed. Again in 1990, the Judge 
Advocate General and General Counsel exchanged drafts of a 
single governing Secretary of the Kavy instruction that  would 
have updated their roles. Still, the  parties could not reach 
agreement on the language of the instruction, and the effort died 
This inability to find common ground-coupled with out-of-date 
instructions and a de facto expansion of the roles of general 

General The Nary has a joint Ennronmental Law Oflice. which IS staffed by both 
judge advocates and attorneys who work for the General Covnsel The mtmnde 
for this joint afflce apparently 11 two-fold First. the smovnt of emrronmental lau 
work E s u l r l e n t  to keep both staffs busy Second. enwonmental law matters 
affeetmg the aperatmg forcer of the ?iauy--as opposed to  the shore 
e.tabiishment-praperly fall within the domain of the Judge Advocate General 

BIHaw regulations are Issued by the Secretary of the Naiy, I D  accordance 
with the pronaiona of 10 U S  C e 6011, and govern all perrons in the Department 
af the Navy The followin$ significant changes xn the relationship between the 
Kary General Counsel and the Saw Judge Advocate General appeared ~n the 
vpdated ~ e r i m n  t l r  specifically enumerated the duties of the Judge Advocate 
General and General Counacl. 12) deleted the lsngvage from .Vmy Rwgulahons 
1973 which stared that the 'reapanaibilities af the General Counsel are "at 
Intended t o  ~nfnnge upon, OT Interfere wlth, the rmponalbdmea of the Judge 
Advocate General for the adminiatration of military lustice and sveh other 
matters 8 s  may bs amgned t o  rhat aff~cer by statute 01 by the Secretary". and 13, 
added langvage that  the Judge Advocate General and the Gensral Counsel wdl 
maintain ' 8  c l m  wmkmg relatmnahip' with each other m all matters of common 
interest Compare NAW R ~ o s  1990, m p m  note 47, uiih DEP'T OB K ~ i u .  UKITED 
STATES NAW R~cr-unoua (1973, 
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counsel in  military department affairs-probably led, a t  least in 
part, to the efforts of the early 1990s to designate the general 
counsel the "chief legal officers" of the military departments 

Tv. The Attempted Changes 

We all know how Adam satd to  Eue: "My dear, we lme m 
a perrod of transction." 

-Vida D Seudder 

A. Legdative Proposal 

The draft fiscal year 1992 and 1993 Deparrment of Defense 
Authorization Act bill proposed by the Department of Defense, 
and cleared by the Office of Management and Budget, contained 
four provlsions relating to the General Counsel of the military 
departments. 

1. AssLgnment of Ezeeatiue Authorrty.-The proposed legisla- 
tion would have authorized the secretaries of the military 
departments to assign executive authority to the general counsel. 
Specifically, it  added general counsel to the list of officials to 
whom the secretaries of the military departments may assign 
such functions, powers, and duties as they consider appropriate.62 
Had Congress adopted this provision, a military department 
general counsel-subject to the secretary's control-ould have 
exercised authority pursuant to his or her assignment of 
responsibility, rather than "by direction" of the secretary or 86 

"aetlng secretary." 

2. Successron t o  the Office of Secretary-The proposed 
legislation would have granted authorization for the general 
counsel to succeed ta and perform the duties of the secretaries of 
the military departments. In  particular, It would have inserted 
the general counsel into the order of successLon to the position of 
Secretary of their respective military departments, adding the 
general counsel to the list of officials who could perform the 
duties of the Secretary in the event of a vaeancy.63 This provision 

*'The pertinent p w t  of the Navy pmvlnon m t e i  the follawmg 
Ths Sscratary of the Naiy may nsi ign such of his functmns, 

powers, and duties BJ he eonaiders appwpnate to the Under 
Secretary af the bay. and to the Assistant Secrelanes of the Saly 
Ofieora of the Naly and the Manne Corps shall. aa directed by the 
Secretary, repart on any matter to the Secretary, the Under 
Secretary, OT any Assistant Secretary. 

10 U S C  5 601310 (1988) 
"In the Nay., for example, the euafmg order of B U E C B ~ ~  t o  the p m t m  

af Secretary IS as f o l l ~ w s  11) Under Seeretary of the Naiy,  121 A m s t a n t  
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most likely was modeled after a similar provision that places the 
general counsel of the Department of Defense m the line of 
succession to the position of Secretary of Defense 64 

3 Chief Legal Officer Designation -The proposal would 
have designated the general counsel aa the chief legal officers of 
the rnzlitary departments. 

4. Alrgnment of the Grade and Pay of the General Counsel - 
The proposal would have aligned the pay and grade of each 
military department's general counsel with that of its aisistant 
Secretary 06 Section 703 of the fiscal year 1989 National Defense 

Secretarm of the Nauy. (3)  Chlef of Naval Operatmni. 14) Commandant of the 
iMann~ Corps The Bsry General Counsel would hare been put ~n the lme of 
~ ~ c c e s d i a n  behind the Assistsnf Secretaries of the Saw 

('Exec Order No 12787, 56 Fed Reg 517 (1992) Section I of thie executive 
order prmdes I" pertinent part that the order of s u ~ e e i a i ~ n  ihsll be 8% f o l l o w  

1 Deputy Secretary of Defense 
2 Seeretar) of  the Army 
3 Secretary of the Navy 
I Secretary of the h r  Farce 
5 Under Saereisry of Defense far Aequianion 
6 Under Secretary af Deienae for Polley 
7 Under Secretary af Defenee for Acquisition 
8 Dirscmr of Defense Research and Enmneermg, A ~ ~ i i f a n t  

Secretarier of Defense the Direefar of Operational Teal and 
Eualuatmn. the Deputy Under Secretary a i  Defense for Policy, and 
the Ceneiol Counsel of fhe Department of Defense ~n the order fixed 
by Lharr length of Q ~ M C ~  8s permanent appointees in such paafmna 

9 Under Seerefanes af the . h y ,  the Navy and the A n  Farce. 
I" the order fixed by their lengrh of ~ e r n c e  as permanent appomteea 
I" such poiifions 

10 Asblatant Seorefariei and Oenwal Counsela of fhe Army, 
Lhr .Ihiy. and the Au Pome, in the order fixed by their l e n s h  of 
bewice a i  permanent appointees m such positions 

Id sec I (replaimg Exec Order S o  12514, 60 Fed Reg 20.383 819851, which did 
n m  l is t  rhe general c o u n ~ d  af the military departments a8 POtenTlal B U C C D B S U ~ ~  to 
the pomtmn of Secretary of Defense, (emphams added) 

a irhe  laneyam of the wrtinenf part of the dran bill 18 ab follows 
SEE 318 GEFERAL COUNSELS OF THE MILITARY 

DEPARTMENTS 
111 Avfhonsing the Secretanea of the Military Departmenla t o  Assign 
Pawsrs Funclmnn, and Duties to The General Counsels oi rhe 
Mditnry Departmenti 

Sections 301310 5013(FI. and 801310 of title 10 Umted States 
Code are amended by inserting "and General Counsel' sRer 
"A~sistant Secretaries" 

121 Aufhonnng the General Counsels af the Military Department8 
Temporardy to Perform the Dvtles of the Secretarm of the Mlhrary 
Depsrtme"tS 

Seeliona 3017, 5017, and 3017 of title 10, Umted States Code 
are amended by maertmg 'and the General Counael' aPcer 
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Authorization Act made the offices of the s e m c e  general counsel 
advice-and-consent pomtmns. I t  also provided that  they would be 
paid a t  the rate for level N on the Executive Schedule even 
though these positions were listed in  Title 5,  United States Code, 
as being at  level V on the Executive Schedule Section 518 of the 
proposed legislation removed the general counsel from the list of 
Executive Schedule level V positions and placed them on 
Executive Schedule level N. Accordingly, with a permanent shift 
from level V to level Tv, the proposed legislation would have 
repealed the 1989 National Defense Authorization Act to the 
extent that  it directed general counsel be paid a t  the rate of level 
N.66 

T h e  official rationale behind the legislative proposal was 
multi-pronged. In a letter to the Chairman af the  Senate 
Committee an Armed Services,67 the General Counsel of the 
Department of Defense set forth several reasons for the DOD's 
legislative proposal. 

The purpose . . . is to recognize and make formal 
the role of the general counsels as the  senior legal 
officials in their respective departments in order to 
enhance consistency, efficiency and accountability in  the 
provision of legal services . . [and tal gwe the service 
general counsels the same status within the military 
departments as the  DOD general caunael has within the 
Department as a whole. 

[Elach department or agency must have a single 
senior legal officer whoae opinion is  final within that  
department or agency. . . . [Tlhere has to be a single 
attorney who is the final arbiter of a legal issue. . . 

. . . .  No one would propose having two service 
secretaries mnultaneously guiding a military depart- 
ment. The same applies to counsel. The present 

''Assistant Seeretarlea", 
13) Ident@ng the General Counsels as the Chief Legal Offlrers af 
the Military Departments 

Sectians 3019(b), 5019(b), and 8019(bl of title 10. United States 
Code. are amended by ~nsemng "is the chief legal Isle1 of the 
Depa?tment an* after "Counsel' 

(4) Eslabliahing the military departments' General Cavnsel Pasitions 
at  Level IV af the Executive Schedule 
"Memorandum, F. Proeharka, Adminiatrativs Law Diu3mn. Ofice of the 

Judge Advacate General. Department of the Naly (Apr 23, 1991) 
"Letter from Terrence ODannd l ,  General Counsel af the Department of 

Defsnae, La Senator Sam Nun". Charman. Ssnate Committee on Armed S e m e e s  
(July 3.  1991) (discussing aectmn 515 of the leglnlatm proposed by the 
Department Of Defense). 
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situation violates the most basic tenets of Bound 
organizational alignment and accountability. 

It advances and preserves the constitutional 
balance of c i d i a n  authority within the Department of 
Defense . . . [Ut will enhance the quality of the legal 
services provided within the military departments.68 

The concept of "accountability for legal advice and services" in the 
military departments received further support from the Secretary 
of Defense69 and the Deputy Secretary of Defense 7 0  The Deputy 
Secretary of Defense also added recognition of the general counsel 
positions m the military departments to the list of reasone The 
Deputy Secretary noted, "It is important to recognize [the general 
counsel1 position in the hierarchy of the military departments 
This will help to ensure that laws and regulations ere enforced 
and that the key role of these legal advlsors receives appropriate 
visibility in the military departments "71 

Of the four proposals contained m the draft lepslation, 
Congress adopted only the proposal related to aligning the grade 
and pay of the general counsel with those of the assistant 
secretaries of the military departments.72 Nevertheless, the "chief 
legal officer" provlaion of the proposed lepslation would appear 
again in the Deputy Secretary of Defense memoranda of March 3, 
1992, and August 14, 1992. 

'OLotrer from Donald J Atwaod, Deputy Secretary of Defense. t a  Senator 
George Mitchell, Senate Majority Leader (duly 26, 19913 (eonve)mg the Bush 
Admmmlratmn's mews on the Senate verimn of the Patiand Defense 
Authorization Act for Fiscal Year8 1992 and 1993 IS 1507)) 

"Letter from Donald J Atwood. Deputy Setretaw af Defense. to  Senator 
Sam Nunn, Chslrmsn. Senate Cammiffee on h e d  Ssmees (Oet 18, 1991' 
(aslung for Senator N u d a  suppart m elevating the general c~unse l  to Exeiutive 

T", _. . . 
"ba records indieate that Cangreaa expready rejected thebe promson8 The 

Army General Covnssl is correct m highlighting The Judge Advocate Generays 
nm 6epuilirr argument, vhieh essentially averred that Congress's failure t o  ensct 
the pmnsmns mdsated that body's dlahke far them See Haynea Memo, s u p m  
note 32, at 6 n 12 Theludge advocate generals believed strongly that fvnefionr of 
the military department general connsel should remain adoisov, rather than 
errcutire I" nature Additionally, no recards indieate that Congress exprisrly 
rejected the "Chief Legal Oficer" concept The judge advocate generals were 
concernsd that such B p m n s m  would lead to  an mtagrstmn of the offices of the 
military department general c o u n d  and the ofices of the judge advocate 
genersls, would mve the general c o ~ n s e l  expanded roles m  upe em sing the judge 
advocate generala. or would impede the judge advocate general%' direct ~ c c e s s  Lo 
their respectme S ~ M C P  S O C T F ~ ~ ~ B S  and chiefs of stad 
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B. Deputy Secretory of Defense Memorandum of March 3, 1992 
The Department of Defense effort to change the relationship 

between the military department general counsel and judge 
advocate generals did not end with Congress's decision not to 
enact three of the four Admimstration-supparted pravlsmns in  the 
1991-1992 Defense Authorization Act. In many respects, the effort 
actually broadened and Intensified. On March 3, 1992, the Deputy 
Secretary of Defense issued a memorandum73 that-if put into 
effect-would have had the uldest impact of the three efforts of 
the early 19908 to define the relationships between the judge 
advocate generals and the general counsel. The memorandum 
stunned the uniformed legal community, not only because 
Congress recently had declined to enact similar pravlsmns, but 
also because the judge advocate generals were excluded from the 
policymalung process that  culminated in issuance of the 
memorandum." The memorandum's preamble stated, 

Among the chief duties of the Secretary of Defense and 
the Secretaries of the military departments ia the  
faithful execution of the laws of the United States. 
Effective performance of that  duty requires that  the 
Department of Defense have B single chief legal officer 
and that  each military department have a single chief 
legal officer. They should be responsible and account- 
able for proper, effective and uniform interpretation and 
application of the law and delivery of legal s e m c e ~ .  
Section 139 of Title 10 of the United States Code 
provides that  the General Counsel of the Department of 
Defense is the chief legal officer of the entire Depart- 
ment of Defense. As such, the General Counsel of the 
Department of Defense is responsible and accountable 
to the Secretary of Defense for and has the authority 
necessary to ensure uniform, proper interpretation and 
application of the law and delivery of legal sermces 
throughout the Department of Defense. The purpose of 
"Memorandum, D Atwood. Deputy Secretary of Defense. to Seeratsr~ea of 

the Military Departments and General Counsel of the Departmant af Defense, 
subject: Ensuring Execution of the Laws and Effeetive Delivery of Legal Sernces 
(Mar 3. 1992!. 

"See Memorandum far Reoord by J McLaunn ¶ 1s IApr 30, 1992) 
(desenbmg B meeting between The Judge Advocate General of the Army and sta.4 
member8 a i  the House Armed Serncei Committee! Iheremaiter McLaurm 
Memorandum1 The Department af Defense departed from Its normal procedure tn 
thia case. in that the memorandum was not made auahble to the mllltary 
departmenta for comment pnm to It8 adoptian--a pmcesa that the mhtary 
commonly refers ID SI "st i f ing" In p~rtxular,  the mimarandurn was not 
"staffed through 8emce mretanes and the Judge advocate generals The p d g s  
advocate genersla lesrned of the memorandum on the day It vas nmed-March 3, 
1992 
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this memorandum is t o  provide similarly for a single 
chief legal officer for each of the military departments 
within the Department of Defense.75 

The memorandum had the fallowing specific directives. 

(1) The General Counael of the military depart- 
ments shall be the ehref legal officers of their respective 
departments, responsible to and subject to the au- 
thorrties of the Secretaries of the mllitary department8 
as the heads of the military departments and the 
General Counsel of the Deportment of Defense as the 
chref legal officer of the Department of Defense 

(21 The General Counsel of the military depart- 
ments shall be responsible and accountable far proper, 
effectue and uniform mterpretation and appl~cation of 
the law and delruery of legal S ~ ~ U L C ~ S  ulthin their 
respective departments. 

(31 Ciodian and military personnel perfoormrng 
legal duties m t h  respect to organizations or functions 
under the jurisdiction of the Secretary of a military 
department shall be subject to the authority of the 
General Counsel of that mrhtary department with 
respect to the performance of those duties 

(41 The General Counsel of the mrlitary depart- 
ments shall ensure that  civilian and military personnel 
performing legal duties mth respect to organiiatians or 
functions under the jurisdiction of the Secretaries of the 
military departments comply mtth applmble statutory, 
regulatory, end ethical standards of the legal profession 
in the performance of those duties 

( 5 )  The legal opinions of the General Counsel of 
the military departments shall be the controlling legal 
opinions of their respective Departments 

( 6 )  The General Counsel of the military depart- 
ments, subject to the authority, direction and control of 
the Secretarier of the military departments, shall 
implement this memorandum in a manner consistent 
mrth applrenble law.  . . 
As with the proposed legislation, several reasons were 

offered in  support of the memorandum's directives, including 
"proper, effective and uniform interpretation of the law, . . 

"Memorandum. D Afwaod. dvpra note 73 
¶ ¶  1-6 lemphasii added) 
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effective civilian oversight of legal services, . . . clarifi[cation ofl 
the role of the General Counsel of the military departments in 
light of the Goidwater-Nichols Act . . , 7 7 7  and "faithful execution 
of the laws of the United States."'a Further insight into the 
motivating force behind the memorandum came from the nominee 
to be Generai Counsel of the Department of Defense. In a written 
response to preeonfirmation hearing questions posed by the 
Senate Armed Services Committee about any specific instances 
involving failure to ensure execution of laws, ineffective delivery 
of legal services, or ather circumstances leading to the ~ssuance of 
the memorandum, the nominee was brief He answered simply, 
I'. . . the  most recent farmer DOD Generai Counsel was concerned 
with instances involving the conduct of legal officers in relation to 
promotion boards and advice on financial t r ansae t~ons . "~~  

The March 3, 1992 memorandum survived only until August 
14, 1992, when it was replaced with a revised version. In the 
interim, each mil i taq department secretary followed the Deputy 
Secretary of Defense's directive by implementing the March 3, 
1992 memorandum within their respective departments. 

Military department secretarial implementation came de- 
spite vigorous dissent from the three judge advocate generala, 
which centered in  five meas.80 First, the  memorandum dis- 
regarded military department secretarial discretion to assign 
duties to subordinates and purported to establish a direct line of 
authority between the Department of Defense General Counsel 
and each military department general counsel. Second, the 
memorandum purported to alter the respective responsibilities of 
the  eeneral counsel and the iudee advacate eenerals even though. 

,.See Mamarsndum. C Beach, Acting Department af Defense General 
Counsel to General Counsel of ths Mhtary  Departments Judge Advocate 
Generals, and Staff Judge Advacate to  the Commandant [of the Manne Corps], 
subject. Responses ta Press Query Regsrdmg the Deputy Secretary of Defense's 3 
March 1992 Memorandum on Logs1 Semcea [Mar 24. 19921, see &o 
Memorandum. 'I O'Donnell Department of Defense General Counsel, t o  the 
Deputy Secretary of Defense. subieet. Ensvnng Executmn of the Lawa and 
Effective Dshvery ai Legal Semces (Mar 3, 19921 

'.Memorandum, D Afwoad. 'YPTB. note 73,  B ~ P  0180 Memorandum, T 
ODanndl,  supra note 77 

.'Answers by Damd S Addmean, s u p m  note 45, a n ~ w e r  fa aubquestmn 
30e The "promm~on hoard'  comment probably referred to  mstaacea ~nvo lnng  
Army, N a l y .  Ax Farce and Manne Carpa offieor pmmatmn boards from whxh 
some perceivsd that members of the v a n o u ~  jmdge advacsfe general's corps 
rendered ~mpropor.  "polltleally-mfluenEed' legal advm Sea lnlemew w t h  Paul 
Beach, supm note 8 

0 8  Msmorandum. J Gordon. Judge Advocate General of the N a y ,  
to the Secretary of the N a y .  subleer [Deputy Secretary af Defense] Memorandum 
on Ingal Serncss (Mar 10, 1992) The Chief of Naval Operations and the 
Commandant of the Manne C o r p s f h e  two BDMCB chiefs m the Departmsnt of 
the Navy-endorred the Naly Judge Advocate Generays posmon 
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by statute, this discretionary authority rests with the military 
department secretaries. Third, the memorandum ignored the 
organizational framework established by Congress. Fourth, the 
memorandum altered the traditional relationships between mili- 
tary operational commanders and their uniformed lawyers. 
Finally, the memorandum could not be implemented cansmtent 
with the existing statutory roles of the judge advocate generals, 
despite language in the memorandum to the contrary 

Implementation of the memorandum by the military depart- 
ment secretaries blunted at  least mme of the fears of the judge 
advocate generals. The Secretary of the Navy was the first of the 
three to implement the memarandum,a1 adopting fully the "chief 
legal officer" and "controlling legal opinion" provisions of the 
memorandum, but limiting the effect of the remaining provisions. 

[Tlhe authorities of the General Counsel prescribed 
in paragraphs (2) [accauntabihty for uniform mterpreta- 
tion and appbeation of the law], (3)  [personnel performing 
legal duties subject to General Counsel authority] and (4) 
[ensure compliance with statutory, regulatory and ethical 
standards1 of [the memorandum1 shall be construed and 
exerciaed as ouerslght authorities uhLch do not affect 
exrstmg iepomng or cllent relotLonships between judge 
aduoeotes and the personnel and actwIties to which they 
proa~de legal serv~ces, or the stotutov authority of the 
Judge Aduocote General This ouersrght authorrty may not 
be delegated Specqically, neLfher [the Deputy Seeretoiy of 
Defense memorandurn] nor thu memorandum creates any 
right or oathonty t o  appeal to the General Counsel from a 
decmon or oprnron of the Judge Advocate General 01- Staff  
Judge Adweate to the Cornmandant.82 

On the other hand, implementation of the memorandum within the 
Department of the Army was relatively unusual Citing Depart- 
ment of the Army general orders that reiterated the designation of 
the Army General Counsel as that department's chief legal 
ofieer,83 the Secretary of the Army determined that the memoran- 
dum required no changes to the established organization for the 
delivery of legal S ~ M C ~ S  wlthin the Department of the Army.84 The 

"Memorandum. Secretary af the Navy, to [the Naiyl General Counsel and 

BIM 1 2 lemphssia added, 
[%?re Gen Orders No 17. s u p i n  note 36 
"see Memorandum, Secretary of the Army, t o  the General Counsel of the 

Department of the Army and the Judge Advocate General [of the Department of 
the Army], S U ~ J B E ~  Ensunng Exemlion of the Laws and EtYeanve Dellvery of 
Legal Services (Apr 1, 1992) 

Judge Advocate Cmersl. svbiiet Legal Seriices (Mar 27 19921 
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Judge Advocate General responded to the Secretary's "no change" 
implementation w t h  great apprehension. In particular, The Judge 
Advocate General was concerned about the Secretary's interpreta- 
tion of the general orders cited to implement the memorandum.85 
Those concerns essentially were shared by the Navy Judge 
Advocate General, who had the same apprehensions over his 
department's interpretation of the language of the Deputy 
Secretary of Defense memorandum. The Secretary of the Air Force 
implemented the memorandum in a manner aimilar to that of the 
Secretary of the Navy The Air Force Secretary fully implemented 
the "chief legal officer" and "controlling legal opinion'' promions of 
the memorandum, while limiting the effect of the remaining 
proviisions of the memorandum to "oversight authonties subject to 
the authority, direction and control of the Secretary of the k r  
Force."86 

Recommending signature of the memorandum was one of the 
final acts of the  incumbent General Counsel of the Department of 
Defense, who retired within days of its issuance. Mr. David 
Addington, who would succeed to the position of General Counsel 
of the Department of Defense, concurred in the recommendation. 
Word of the Deputy Secretary of Defense memorandum of March 
3, 1992 reached Capital Hill quickly Staff members of the Senate 
Committee on Armed Services took a keen interest in  the 
memorandum, particularly because the new nominee to be 
General Counsel of the Department of Defense would have to be 
confirmed by the Senate. This heightened Scrutiny of the  
relationships between the senior civilian and uniformed attorneys 
in  the military departments set the stage for a showdown between 
the Senate and the Department of Defense over the viability of 
the March 3, 1992 memorandum. 

C The Addmgton Confirmation Hearings and the "Reursed" 
Memorandum of August 14, 1992 

President Bush nominated Mr. Damd S. Addington, then- 
Special Assistant ta the Secretary and Deputy Secretary of 
Defense, to serve as General Counsel for the Department of 
Defense In preparation for Senate confirmation hearings, Senator 
Sam Nunn, Chairman of the Senate Committee on Armed 
Services, requested that  Mr. Addington provide advance written 

" S e e  Memorandum, The Judge Ad,.oesC General of the Army, t o  the 
Saoretary of the Army subject [Deputy Secretary of Defeonel Memorandum af 3 
Mar 8Z-"Enaunng Ereeuban of the Lswi and Effertlve Dellvery of Legal 
serncer'' zo 19921 

'*See Memorandum, Secretary of the A u  Force, t o  the [ A s  Force1 General 
Counsel and the Jndge Advocate General, subject Ensurlng Exeevtmn of the 
Law6 and Effeeuve Delivery of Legal Services (June 24, 1892) 
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answer8 to a series of questions prior to the confirmation hearing. 
More than a third of these questions centered directly an the 
March 3, 1992 Deputy Secretary of Defense memorandum, s v i n g  
an indication of the depth of the Senate's concern about the 
memorandum.87 

Mr. Addington's answers to those questionsiu satisfied 
Senator Nunn, and led directly to supersession of the March 3, 
1992 memorandum by the August 14, 1992 memorandum. In 
answer to questions on the extent to which the memorandum 
expanded General Counsel authority, Mr. Addington made the 
following statement: 

The Deputy Secretary of Defense memorandum of 
March 3, 1992. . . . was not mtended to and did not 
enlarge or diminrsh the authority of the General Counsel 
o f  the Deportment of Defense. The authority of the DOD 
General Counsel was the same before and after its 
m u m c e .  

Z am not amare of any outhonty for the DOLI 
General Counsel to drreet a mrlitary deportment, or any 
element thereot; to establish, disestablish, reorganize, or 
reassign an organization or function within a military 
department, nor do I believe such authority would be 
necessary or desirable for the DOD General Counsel 

Z am not aware of any authority for the DOD 
General Counsel to d r e c t  a personnel management 
action with respect to a particular individual or group 
of individuals within a military department, nor do I 
believe that  such authonty would be necessary or 
desirable far the DOD General Counsel s9 

Beyond requiring that  the general counsel of the military 
departments be the chief legal officers of their departments and 
that  their legal opinions be controlling within their respective 
departments, Mr. Addmgton aaserted that  the memorandum did 
not "constrain the authority of the Secretary of a military 
department to assign or reasslgn responsibilities or functions to 
or from an organization within that  department or to determine 
which organization will be oven primary responsibility for a 
function within that  deoartment."B0 Mr. Addineton further stated 

I-SPY Queatmr for David Addington, Porninre to  be General Counsel a i  the 
Department of Defense, inclosed with letter from Senator Sam Nunn Lo Dand 
AddinGan (June 15, 1962: 

PBAnaweri by David S Addington. m p m  note 45 
'#Id answer La subowstion 30e iemDhasia added) 
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that  the memorandum did not provlde authority for general 
counsel of military departments to issue orders involving the 
delivery of legal services or responsibilities of individuals outside 
the Office of General Counsel of their respective departments 
As to the numerous statutorily enumerated responsibilities of the 
judge advocate generale, Mr. Addington stated that  the memoran- 
dum did not provide 

a basis far the General Counsel of a military depart- 
ment to direct the Judge Advocate General to perform 
these responsibilities in  a particular manner; to reach a 
particular result on a question of law, finding of fact, or 
a matter of judicial discretion; or to exerciae appeal 
authority over a deemion by the Judge Advocate 
General.*2 

Mr. Addingon went an to contend that  the memorandum did not 
preclude the judge advocate generals from providing timely 
adnce, nor constrain the content of advice, to the secretaries of 
the military departments.83 

The key question posed by the Senate Armed Services 
Committee was, essentially, to what extent did the memorandum 
actually expand B military department general counsel's au- 
thority? Mr. Addington's answer to this question set the tone in  
which the revised memorandum of August 14, 1992 would be 
written. 

With respect to the General Counsel of the 
Department of the Army, I understand that  Department 
of the Army General Order No. 17 (May 28, 1991) 
provided authority to the General Counsel of the 
Department of the Army a t  least equivalent to that  for 
which the Deputy Secretary's memorandum provided. 
With respect to the General Counsel of the Department 
of the Navy and the Department of the Air Force, 
however, the milttary department regulations did not 
prouide that the General Counsel was the Deportment's 
chief legal aff~eer and that the General Counsel's legal 
opinions were controlling within their mili tary 
departments.s' 

@'Id. answer to subquestion 30h 
"Id. Mr. Addmgtan rederated, however, that a general coun;leYs legal 

op~mon  would be the controllmg legal opmmon of  the military department. and 
that ashne the eeneisl covn~el far a l e a l  D D ~ ~ Y O ~  on a matter on whxh the iudne 
advocate Gneraihas rendered an o p m ~ &  would not be tsotamovnt to sn"sppe& 
of the judge advocate generape opmion 

"Id amwei  to subqueation 30k 
"Id answer to  aubqvestion 301 lemphssis sdded). 
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During confirmation hearings, Senator Nunn exacted from Mr. 
Addington B promise that  the nominee would seek a revision of 
the March 3 ,  1992 memorandum Specifically. this promise 
purportedly would m m r e  Senator Xunn that  the memorandum's 
language would be changed to comport with Mr. Addingtan's 
written answers t o  the preconfirmation questions. The nominee 
intimated that  the March 3 ,  1992 memorandum already was 
consistent with his answers He nevertheless conceded that  others 
might not agree 96 

The Senate Armed Services Committee further demonstrated 
its high level of concern about the meaning and effect of the 
.March 3, 1992 memorandum by taking the unusual step of 
requiring recision or revision of the memorandum in language 
contained in its fiscal year 1993 h'atmm.1 Defense Authorization 
bill A provismn in that  bill stated, "Not later than 10 days after 
the date of the enactment of this Act, the Secretary of Defense 
shall rescmd or revise the memorandum of the Deputy Secretary 
of Defense entitled 'Ensuring Execution of the Laws and Effective 

*'Senate Camm on Armed Serveea, Transcript of "Nomination& of David S 
Addington. t o  be General Counael of the Department of Defense, and Roberr S 
Sdberman. fa be Amatant Secretary af the .hm, far 'Manpower and Reserve 
Aifars, To Canilder Certain Pendmg C ~ w l ~ a n  Nommafmns, to  Canmder Certsm 
Pendmg Army and k r  Force hommatlons. And t o  Dlrrusi, and Posalbly Conuder, 
Certain Pending Saw and Marine Corps Nommatlona 13-14 (July 1 1992). see 
also Senate Comm on Armed Servicee. Paiional Defense Aurhaniation Act far 
Fiscal year 1993 Report to accompany S 3114, S Rep 352 102d Cong 2d Sers 
252 (1992) The perbnenr ddogue  between Senator Nvnn and Mr h d d m g o n  was 
reported as follows 

Judge Advocate General 
Your response to the prehearing pueationi provided vseful 

rlsrifieation on the roles of legal offlcerr and their clients within 
DOD Can you ~ B B Y T ~  the committee thar you m I I  recommend 10 the 
Deputy Secretary a revmion of that March 3 memorandum t o  enmm 
there o no conflict between that memorandum and the aniwerb you 
moulded to the commltree? 

Mr Addmgtan Yea, Senator, I have already diaovaaed that 
with Deputy Secretary Atwaod [The anaweri to1  Iqluerfmn number 
30 of the prehearing q~ei i fmnd reflected rhat  he intended t o  
accomplish and did accomplish with the March 3 memorandum Some 
quesfmns %ere ramed though that there could be by others, B 
broader interpretation and It has been asked that we just simplify I t  
isrefully tailor so it reneeti what UBQ ~n my preheanng que6tions 
clearly, to ellmmale m y  confullon Secretary Atwoad said he uould 
be happ) to do that 

Senate Comm on Armed Service8 Nabanal Defense Authanration Am far Fiscal 
year 1993 Report to accompany S 3114. S Rep 352 l02d Cong. 2d Sesn ZE2 
'19921 

Mr Addmgtan Yea, Senator, I have already diaovaaed that 
with Deputy Secretary Atwaod [The anaweri to1  Iqluerfmn number 
30 of the prehearing q~ei i fmnd reflected rhat  he intended t o  
accomplish and did accomplish with the March 3 memorandum Some 
quesfmns %ere ramed though that there could be by others, B 
broader interpretation and It has been asked that we just simplify I t  
isrefully tailor so it reneeti what UBQ ~n my preheanng que6tions 
clearly, to ellmmale m y  confullon Secretary Atwoad said he uould 
be happ) to do that 

Senate Comm on Armed Service8 Nabanal Defense Authanration Am far I 
year 1993 Report to accompany S 3114. S Rep 352 l02d Cong. 2d Sesn 
'19921 
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Delivery of Legal Services,' dated March 3, 1992 "96 Mareaver, the 
Committee's report reflected three major concerns: (1) the 
creation of a "stovepipe" relationship between the Department of 
Defense General Counsel and the military department general 
counsel that  would bypass the secretaries of the  military 
departments, (2) the assignment of executive authority to the 
general counsel; and (3) the dimmshment of military department 
secretarial authority 97 Consequently, the Senate Armed Services 
Committee concerns, coupled with Mr. Addingon's answers to the 
preeonfirmation queations posed by the Committee, led inevitably 
to a supersession of the March 3, 1992 memorandum. 

On August 14, 1992, Deputy Secretary of Defense Atwood, 
who at  the time was "Acting" Secretary of Defense, issued the 
revised memorandum 

To assist in ensuring fmthful execution of the law 
and effective delivery of legal services, the Secretaries of 
the military departments shall ensure that  the General 

"3 3114, 102d Cang , 2d S e i & ,  I 510 (1992) 
"Senate Comm on Armed Services. National Defense Authanzatmn Art for 

Fiscal Year 1953. Repart ta  accompany S 3114. S Rep 3 5 2 ,  102d Cang, 2d Sess 
252-53 (1992) 

Whde the cammlttee understands the need far appropnate 
guidance, the romm>ttee haa bsen concerned that the matter a d  forth 
~n the Deputy Secretary's March 3 memorandum IS suscaptlble t o  
Interpretations that could disrupt important working relstionihipa 
within the Department of Defense In particular. the memorandum IS 
susceptible of an interpretation that would pronde the DOD General 
Caunisl with specific management responribilifiea for mililory 
d q a r t m e n f  lazyera lhal a m i d  b y p a s s  the  m i / m  seei~Lai ios  It 1s 
d m  susceptible to an imeipretarion that would assign to the military 
deparlmrni General Counsel aprrifx rnanagrmenl dutiea mrth respect 
io the d r w s r  legal organciatima wilhin thew drpailmenls if so 
intripreled, the mrrnornndvm could mquiro the DOD and 8 m i m  
General Counsel to undertake o mngr of B P I C L ~ ~ C  dvlres that * o d d  
diminish their obilify 1~ concrnfrale atlentton on zmparlanl ourraighl 
iesponsibiiifzrs Also. if 80 Interpreted, the memorandum could 
diminish the  ability of the s w m c e  S S E ~ ~ ~ O T L O S  Lo or#oniir the deiibery 
of legal n o r o m 8  u l h m  Lhrri deportmenfa I" the manner that  best 
meets the specific needs of each department 

Because the J u e  15 response from Mr Addingon prandea 
m t d  clarifyin8 mformation. It IS imperative that the Deputy 
Secretary8 March 3 memorandm be either rereindid or revlred ta 
enenre eonnstoncy with the maferlal m the June 19 mponae  The 
committee recommends B p m n a o n  that would dmcf the Secretary af 
Defense to arther reicmd OT r ~ v m  the March 3 memorandum In 
doing B O ,  the committee notes tha t  nofhmg m thla p m m m  LQ 
intended to restnct either the DOD General Covnsel or the aernce 
General Counsels I" exercmng m y  aufhonty pmndad to them by the 
Secretary of Defense 01 the Secretary of the military department 
concerned under ellher cvrrmt regvlafmns (JT such future mgulat~ans 
a8 may be avlhonred by applicable law 

Id (emphscir added, 
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Counsel of tho military departments are the chtef legal 
ofticem of their respectiue military departments and that 
the legal opinrons of tho Goner01 Counsel of the military 
departments are the controlling legal opmians of thoir 
respective military departments. The Secretaries of the 
military departments shall implement this memorandum 
in a manner consistent wth statutes relating to the 
judge advocate generals of the military departments. 

This memorandum supersedes the Deputy Seere- 
tary of Defense memorandum of March 3, 1992 entitled 
'"Ensuring Execution of the Laws and Effective Delivery 
of Legal Senices ''sa 

Each of the judge advocate generals was oven an oppor- 
tunity to comment on the revised memorandum. The B r  Force 
Judge Advocate General stood alone in  finding the revlsed 
memorandum aceeptable.99 The judge advocate generals of the 
Navy100 and the Army,'Ol and the Staff Judge Advocate to the 
Commandant of the Marine Corps,102 however, found the revised 
memorandum objectionable 

The follawmg table on page 35 is designed to assist the 
reader in understanding the m a p  camponenti of the three major 
efforts of the early 19905, as described in detail above. 

The reader should note that the term "chief legal officer," as it  
applies to the Department of Defense General Counsel-who is 80 
designated by statute-is not defined by statute, or by the 
legislative history accompanJing the statute Discussions with staff 
members of bath the House and Senate Armed Senices Commit- 
tees103 dmlased that  no general understanding or agreement 

i'Memorsndum. Aclrng Secretary of Defenae. to the Secretanas of the 
military departmenti. subpet Effective Eieeutron OS the Law and Delivery OS 
Legal Serncea (Aug 14, 19821 (emphasis added). 

"Memorandum, Deputy Judge Advocate General of the k r  Farce to  the 
General Covnsel of the k r  Force lAug 12. 1992) 

lY"Msmorandum, Judge Advocate General of the Kaw, fo  the Secretary of 
the Say., subieet Renaed Memo on the General Counsels of the Mlhtsry 
Deoartment. IAvF 14. 19921 

l"Memorandum, The Jvdge Advocate General of the Army, to the General 
Counsel of the Army. subject Rpnsed Memo on General Counsels of the Military 
Dspsrtmmfs !Avg 13. 19921 

'OIMemorandum, Staff Judge Advocate to the Commandant of the Manna 
Corps, t o  the Judge Advocate General of the Nay., subject. Rensed Memo on the 
General Counaela of the Militsry Department8 (Aug 14, 19921 

loalntemews m t h  congresnonal afsff members !Oct 8 .  1992) The author 
conducted internews rn th  low staff members-two from the Senate and two from 
the House OS Represmt~twas  By agreement, these i n f ~ m e w s  were mformatmnal 
only and eondvcted under a stipulafmn of nooattnbution. 
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exists on the import or definition of the term "chief legal officer." 
The Department of Defense Deputy General Counsel concurred 
that  the term is not well defined,104 but offered a three-part 
opinion of its meaning, within the Department of Defense. First, 
he noted that  a legal ruling by the  Department of Defense 
General Counsel 1s binding on the judge advocate generals and 
the military department general counsel. Second, he pointed out 
that  the Department of Defense General Counsel has "leverage" 
oyer all of the legal resources of the Department of D e f e n s e t h a t  
is, he is empowered to call for and u ~ e  any military department 
general counsel or judge advocate general asset. Third, he 
asserted that  the Department of Defense General Counsel can 
"reach down and =ab" anv l e d  issue m any of the militam 

~I 

departments that  IS of concern to the Secretary of Defense or the 
Department of Defense.lO6 

"'Intsmew with Mr. Paul Baach. m p r o  note 8 
'y'ld 
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The meaning of the term "chief legal officer," as It applles to 
the military department general counsel-who are not so 
designated by statute, but m e  named as such by the August 14, 
1992 memorandum and, in the case of the Army General Counsel, 
by Army general order'o6-alao remains unclear 107 The term, 
however, almost certainly was borrowed from the Department of 
Defense General Counsel Statute Likewise. the three "chief legal 
officer" efforts of the early 19908 almost certainly were modeled 
after the description of the duties of the Department of Defense 
General Accordingly, the term "chief legal officer" of 
the military departments apparently means the Same as the term 
"chief legal officer" of the Department of Defense 

The definition of "chief legal officer" provided by the Deputy 
General Counsel of the Department of Defense, therefore, Bhould 
apply equally to, and would have the Same three-part meaning in 
delineating the powers of, the military department general 
counsel First, a legal ruling by the military department general 
caunael would be binding on that department's judge advocate 
general This binding authonty would arise under every circum- 
stance. o v e n  the "controllmg legal opinion" pransmn of the 

''See Gen Orders 17.  supra note 36 
"The Judge Advocate General of the Army, m h l b  ~nmmenfa ry  on the 

A u p s t  14 1992 memorandum. urged that the meaning of term 'ehlef legal 
offaleer'' he elsnfied Sei Memorandum The Judge Advocate General of the Army, 
to the General Couniel of the Army, supra note 101. end 1 He suggested the 
follawlng 1an.wage 

As the chief legal aff~cerr of them m ~ h f a r ?  departments. the 
General Covnrel shall act ~n an overwht CBPBCI~Y, facurmg on L I S Y ~ S  
of braad legal pdiey Thlr does not empawer them t o  e x e r c m  
executive authanty IO manage a rgan i i a tmr  or personnel outside 
their particular offices Furthermore, II does not empauer them to 
direct The judge adiacafe generals to reach s particular result on B 
question of law. finding of fact. or a matter ofjudicial discretion, or t o  
exsrciie a p p e d  authanry over decisions by The judge advocate 
DInllljll _.... _._ 

The Staff Judge Advocate t o  the Commandant of the Manne Carpa. ~n his 
commentary on the August 14, 1992 memorandum, oblscred ID u e  of the r e m  
"chief legs1 officer,'  i e r m  "rhieflegsl a d i i s w  I d i c l '  He noted Sertmn 101 o f  
title 10, Umred Steted Cadi, defines the term 'officer ar a 'commissioned or 
warrant a f f h r '  subject memo, however. describer the 'General Counsel o f  the 
military departments [as the1 chief lsgal offwe~s of their rehpertire military 
departmenti ' See Memorandum, Staff Judge Advocate to the Commandanr of 
the Manne Corps. to the Judge Advocate General of the Navy, i u p i a  note 102, 1 
r3ilal lemphana added) Throughout title 10, eepecially ID >ts  command eliehihty 
pmmnlons and rhe Uniform Code of Military Justire, see 10 U S  C P S  801-846 
119881, the word 'aifcer" IS B term of a r t  c m m h n g  i y a l  authority that a c z d m n  

' 

'"For eximde. the memorsndvm from D Atwood o f  March 3 1992 E U D ~  
note 73, stated ti;at "the General Counsel of the Department of Defense s i h e  
chief legal oifcer of the entire Department af Defense The purpose of this 
memorandum 18 ta oronde similarl~ for a mnde chief leeal  oifeer for each a i  the 
m i l m n  deparrmenta w t h m  the Departmeniof Defms;" 
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August 14, 1992 memorandum. Second, the military department 
general counsel would have direct influence over all of the 
department's legal assets, and would be empowered to use judge 
advocates or other judge advocate general resources far any 
purpose he or she deemed appropriate Third, the military 
department general counsel would be empowered to amume 
control over any legal issue being addressed by the judge advocate 
general when the general counsel believed the ~ S S U ~  was of 
concern to the department or the department secretary. 

The term8 "chief legal officer" and "controlling legal opinion" 
unquestionably imply relative authority of one entity over 
another. Although disagreements may a r m  over the degree of the 
authority that  each term implies, the Department of Defense 
General Counsel model clearly indicates that  this authority is 
robust Cloaking military department general counsel with equal 
authority over their respective judge advocate generals would 
change the traditional relationship between these two officials 
dramatically. While custom and practice never wholly justify 
adhering to the Status quo, a substantial change should be 
accompanied by substantial reason. Accordingly, the ment  of such 
a tremendous redefinition of the roles of officials a t  the very top 
of the military departments' legal structures depends principally 
on whether the change promotes the common goal of promding 
sound, impartial legal advice within the military departments and 
to military operational commanders 

v Analysx 

To change and to improue are t m  dLfferent things 
-German Proverb 

Making the military department general counsel the ''chief 
legal officers" of their respective senices and pving them the 
authonty to issue their department's "controlling legal opinions" 
actually would greatly hinder the common goal of promding sound, 
impartial legal advice withm the military departments and to 
military operational commanders This change from the traditional 
structure of military department legal organizations not only would 
be incompatible with the wsely crafwd balance of authority clearly 
provided for by statute, but alao would have several negative 
impacts a t  the military services' headquarters and in the field. 

A Statutory Analysts 
1 The Goldwater-Ntehols Ac -The  mqor restructuring of the 

Department of Defense accomplished by the Galdwater-Nichols Act 



38 MILITARY LAW REVIEW IVol. I39 

reinforced and c l d e d  the longstanding differences between the 
operational chain of command and administratwe command ehan- 
nels. Significantly, the Goldwater-Nichole Act mandated that the 
operational chain of command is to run from the Resident and the 
Secretary of Defens+that is, the national command authority-who 
commvlllcate their orders, as authorized by the Resident, through 
the Chairman of the Joint Chiefs of Staff, to the commanders of the 
unified and specified commands and, finally, to the commanders of 
the service component commands. The adrninutratiue command 
channels, on the other hand, run from the President and Secretary 
of Defense, who communicate their dnectives to the service 
secretslies, to the sernce chefs of staff, and finally to the 
commanders of service and component commands 109 The 
Goldwater-Nichols Act, therefore, placed operahonal matters outside 
of  the areas of responsibility of the military department secretaries 
Congressional intent included impmumg the quabty and enhancrng 
the role of profession01 rnditary odum, strengthening civilian control 
of the military, and reducmg and streamlining hureaucracy.110 

Mahng the military department general counsel the "chief 
legal officers" of their departments upsets this scheme. The 
secretaries of the military departments, as reinforced and clarified 
by the Goldwater-Nichols Act definition, are ta operate exclusively 
within administrative command channels.111 Ths definition effec- 
tively prevents a service secretary from influencing the operational 
orders entmsted to, and cammunxatod through, the operational 
chain of command. T h e  auspices of semce secretaries are limited 
essentially to matters relating to "training, administenng, and 
equippin$"12 the military forces. Moreover, even the policies of the 
8emce secretaries an these matters must he turned over to the 
operational chain of command for implementation by camhat 
commanders Likewise, subordinates who work directly for the 
semce secretaries also operate exclusively in the administrative 
chain of command. By statutory direction, the general counsel of 
the military departmente, who perform such functions as their 
service secretanes ~reseribe.113 fall into that cateeoni. 

'"HR COBF REP No 824. 93th Cong, 2d Senn 11s 119861, reprinted I" 
1936 Lt S C C A N 2168 2233 

""S. REP No. 280, 93th Cong., 2d Sese 1. 2 (1986). mprmied m 1386 
U S  C C A N  2169, 2170 

"'But ~ e e  10 U S  C 8 3033!e)l2) (Army1 (1388). id 8 503Xei ( N a y ) .  Id 3 
5043(0(21 (Marine Corps>, Id 5 SOS3IelI21 (Am Force1 barnee chiefs of staff, who 
perfarm theu duties BS members of the Joint Chiefs of Staff, are t o  inform the 
ieerefanei a i  the military departments on military adnee rendered by members a i  
the Jomt Chiefs of Staff coneenng  matters affecting their respertive military 
departments) 

"'See. 0 8 ,  id 3 5013!b) 
"#Id 58 3019, 6013. 8013 
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Unlike the general counsel, however, the judge advocate 
generals provide legal advice in both administrative and opera- 
tional settings. The Judge Advocate General of the Navy, for 
example, is designated the "Special Assistant for Legal Services" 
to the Chief of Naval Operations. In  this role, he or she supports 
the Chief of Naval Operations' administrative role by acting 88 

the Chiefs pomt of contact with operating farces to '"ensure 
consistency of legal policies, procedures, objectives, training and 
support ." l l~ When the Chief of Naval Operations exercises his or 
her authority as a member of the Joint Chiefs of Staff-thereby 
entering the operational arena-the Chief still is accompanied by 
his or her "Special Assistant for Legal Services." The Navy Judge 
Advocate General, therefore, directly advises the Chief of Naval 
Operations in  his or her chief-of-staff role in  the operational 
arena.llS Accordingly, the Navy Judge Advocate Genersl '~  
advisory role is much broader than that  of the Navy General 
Counsel, whose legal opinion-if not founded upon the military 
department secretarial role to "train, administer and equip"-falls 
outeide of Goldwater-Nichols Act limitations and thereby effec- 
tively carries no authority. 

In  addition to their broad advisory roles, each of the judge 
advocate generals exercises military authority over worldwide 
networks of organizations providing legal services to the military 
operating forces. Furthermore, each judge advocate general's 
corps has a cadre of "staff judge advocates," who are uniformed 
attorneys working directly for military operational commanders, 
rather than under the command of their respective judge advocate 
generals. Each member of the operational command &NCtUr+ 
including aervice chiefs In their capacities as members of the 
Joint Chiefs of Staff, commanders of unified and specified 
combatant commands, and commanders of service component 
combatant commands-relies heavily upon staff judge advocates 
far legal advice and guidance. 

The general counsel of the military departments, a s  subordi- 
nates of the service secretaries, cannot exercise powers that  the 
service secretaries themselves cannot exercise. Just  as the 
Galdwater-Nichols Act clarified that senice secretaries have no 
role in operational matters, it  most certainly removed the general 
counsel from any advisory role in the operational arena. The 
superseded March 3, 1992 Deputy Secretary of Defense provision 
that purported to give the general counsel "authority" over officials 

"'OPNAV IPSTR 5430 48C. wpro note 50. ¶ 5. 
"'Interview m t h  Rssr Admiral John E. Dordon, Judge Advocate Generah 

Corpa, Umted Statea Naw, Judge Advocate General of the Naw, in Wathmgton. 
D C (Sept 11, 1992) 
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"performing legal duties" within the military departments clearly 
vlolated the Goldwater-Nichols Act--at least to the extent that the 
affected officials included etaff judge advocates. who are assigned 
to operational commands and are accountable for the performance 
of their duties to members of the operational chain of command. 
The provision would have made a staff judge advocate's legal 
advice on operational mattera, such as the rules of engagement 
subject to the authority of the military department general counsel 
Consequently, even though the Goldwater-Kxhols Act clarified that 
operational matters are outside the service secretanes' areas of 
responsibility, the March 3, 1992 provision purported to give the 
military department general counsel direct authonty over the 
content of operational legal advice 

The "chief legal officer" provisions of each of the three early 
1990s efforts, and the "controlling legal opinion" provisions of the 
two memoranda cannot survive Goldwater-Nichols Act scrutiny to 
the extent that  they involve the military department General 
Counsel in operational matters. The general counsel of the 
military departments simply have no role in the operational 
arena. Accordingly, the August 14, 1992 memorandum-to the 
extent It purports to p v e  such a function to the general coumel- 
i8 incompatible m t h  the intent of the Goldwater-Nichols Act. 

Another cntical aspect of the Goldwater.Nichols Act bears 
directly on whether cmlian general counsel should be the "chief 
legal officers" of the military departments. To the extent that any 
of the early 1990s efforts attempted to integrate the military staff 
of the judge advocate generals and the civilian staff of the general 
counsel, they ran counter to the intent of Congress in enacting the 
Goldwater-Nichols Act. Congress was interested m eliminating 
duplication in the headquarters staffs of the military departments, 
but expressly rejected full integration of the mhta ry  and civilian 
staffs. The congressional intent was to continue the existence of 
"separate military headquarters staffs [to1 ensure that defense 
decision making i s  assisted by independent and well-developed 
military perspectives "116 As to the specific question of maintaining 
separate mihtary and cmhan  legal staffs within the military 
departments, the Department of Defense strongly supported the 
concept that creating the statutory position of general counsel 
w th in  the military departments did not ehmmate the need for a 
separate military legal advisor with direct access to each of the 
service secretanes. For example, then-Secretary of the Army Marsh 
testified in Senate hearings as follows: 
~~ 

"'H R Coar REP Xo 824, 99th Con8 , 2d Seis 151 11986,. reprinted an 
1986 U S C C A N  2166. 2316 
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I . .  disagree with having the general counsel 
directly supervise the Judge Advocate General. The 
general counsel is my senior legal advisor on matters 
concerned with civilian oversight while the Judge 
Advocate General advises the Chief of Staff and 
through him, myself on legal matters of the military to 
include administration of military justice It is Impor. 
t a d  that  those two pasts remain separate.117 

41 

The legdative history of the Goldwater-Nichols Act reveals the 
general congressional intent to eliminate duplication in military 
department headquarters staffs. That act, nevertheless, manifested 
a specific intent to maintain separate judge advocate general and 
general counsel staffs m the military departments-at least in  the 
X a y ~ l ' S  Congress apparently recognized that combining these two 
staffs would iimit or inhibit the independent military perspec- 
tive119 of the judge advocate generals, thereby potentially placing 
the attorney's interests above the client's Interests. No such 
potential exists in the Department of Defense, which has no judge 
advocate general In the c a w  of a military department headquar- 
tem staff, however, the secretary is the mutual client of both the 
general counsel and the judge advocate general. 

Not surprisingly, all three of the effort8 of the early 1990s 
efforts to designate the general counsel of the military depart- 
ments the "chief legal officers" of t h e n  respective departments 
originated m the Department of Defense, rather than in  any of 
the military departments Preaumably, had the Secretary of the 
N a v ,  for example, believed that  he would be served better by 
making the Xavy General Counsel "chief legal officer," he would 
have initiated this change himself.120 Then-Secretary of the N a w ,  

Corps, General P X Kelley) 
-"See mpra  note 61 
IL9A subsequent section of this paper will  disovsa the ''military perspectwo" 

in depth. and demonstrate lis value to  the decumn-maker a8 well as the nmque 
ability of the judge advocate generals to pramde It See infro p ~ r t  111 C 

llYThls IS hardly B new ~mue In the 1960n. an effort a r m  to megrate and 
centralize the legal ~emieed of the mditary departments under B angle lawyer 
who would have final authoritv m e r  all lesa1 eemces within his deoartment The 
Army reamed strongly 

It  18 the view of the Army staff that this entire theory is faulty 
and, accordingly, that all the recommendations based on It are 
undesirable This theme of the Report places the attarney'a mteresti 
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H. Lawrence Garrett 111, was no stranger to the legal world. A 
lawyer himself, he was retired from the Nary Judge Advocate 
General's Corps, and had served as General Counsel of the 
Department of Defense Clearly, he understood the system, 
possessed the authority, and was eminently qualified to make 
such a judgment. Accordingly, that he chase not to make the Navy 
General Counsel that  department's "chief legal officer"-until the 
March 3, 1992 memorandum required him to do so-is significant. 

The Goldwater-Nichols Act design to preserve the independ- 
ent military perspective in  DOD decision-making is disturbed 
when any type of filter or "gate guard" is placed between B judge 
advocate general and the service's secretary. In responding to this 
concern, a s  expressed by The Judge Advocate General of the 
Army, the Army General Counsel stated, 

Along similar lines, The Judge Advocate General 
has referred to the prospect of a loss of opportunity far 
him to express hs opinion. Nothing in the Deputy 
Secretary's memorandum or the Secretary of the Army's 
General Orders inhibits such expressions His advlce wl1 
cnntinue to be sought and welcome. The Judge Advocate 
General and members of the Judge Advocate General's 
Corps are an essential part of the Army legal community 
and must remain so. In fact, when advising chents, 
lawyers should stnve to lay out the credible possible 
applications of the law to the facts, express t h e r  mews of 
the best interpretation, and then provide counsel as to 
appropriate COUTBIS of action As the chief legal officer of 
the Army, and as charged by the Secretary, the General 
Counsel is responsible far ensunng that the Secretory is 
prwtded such serucces. Thw responsibikty encompasses 
seeking the views of other legal ofticera of the Department, 
rncludrng the Judge Advocate General, especially when 
those other oficiaieials haw special expertise, responsibilrty, 
07 experrence which bears on a matte? 121 

attorneyclient relationship It  would build up B monohf'hie 
bureaucracy of governmental attorneys each of whom wovld report to 
and be pr~manly r e e p m s ~ b l e  ta  and directed by nome ather attorney 
all the way up to the Attorney General In its concern for the l a v e r ,  
the Commission has lost sight a i  the elrent 

Department of the Army Comments Upon A Report to the Congress, March 1956, 
on Legal Semres and Procedure of the Commmmn an Organ~ralmn of the 
Executive Branch of the Government 1 12lIa) In d.1 

L*xHaynss Memo, ~ u p r n  note 32, at  10 lemphasis added) 
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of the judge advocate generals. As the Army General Counsel views 
his "chief legal officer" role, he is responsible far ensuring that the 
Secretary of the Army receives proper legal services; he is to dende 
when those senices call for input from The Judge Advocate General; 
and he is to gauge and judge the relative "expertise, responsibility, 
or experience" of The Judge Advoeate General on a particular 
matter Thx view begs the question, How can DOD demsion-m&ng 
benefit from the 'independent and well-developed nulitary perspec- 
tives' if the civilian general counsel is free t o  decide whether the 
senice Secretary actually d l  hear that perspective? 

Had Congress intended for the judge advocate generals to work 
directly under the supenision of their departments general counsel, 
the language of the statutes would have been quite different. For 
example, 10 U.S.C B 5148, would have been drafted to read "the 
Judge Advocate General of the Navy, under the d m e t m  of the 
General Counsel of the Nauy, shall . . . ." Congress, however, was u l ~ e  
in its restructuring af the rmlitary department staffs to, among other 
things, avoid conklets of interests that otherwise could m s e .  For 
example, under the provisions of the superseded March 3, 1992 
memorandum, the military department general counsel would have 
been responsible and accountable to the Department of Defense 
General Counsel for "proper, effective and m f o m  interpretation 
and application of the law." Accordingly, the "chief legal officer" 
provision of the memorandum arguably would have subjected the 
two principal somces of legal advice to the Secretary of the Navy-to 
whom both the Judge Advocate General and General Counsel report 
directly for matters under then cognizance-to inherent conflicts of 
interest The Navy Judge Advocate General's perspective, to the 
extent it reached the Secretary, would have been filtered through 
the Navy General Counsel, who was additionally accountable to the 
Department of Defense General Counsel. 

Consequently, the single "chief legal officer" concept simply 
mns afoul of the congressional intent of the Goldwater-Nichols Act, 
one of the plain objectives of which was to pravlde Department of 
Defense decisian-makers m t h  uninhibited advice from a variety of 
sources, each acting within a particular area of expertise 
Similarly, the statutory structure reflects that  Congress intended a 
partnership between the military department judge advocate 
generals and general counsel, as opposed to B superior-subordinate 
relationship.122 This partnership concept was expressed well by the 

"'MeLaur~n Memorandum. ~ u p m  note 74, ¶ 11 One of the professional 
staff members of the Hause Armed Servaea Committee, ~n B meeting mth The 
Judge Advocate General of the Army an Apnl 30, 1992, made the follawng 
comment 

[Tlhe [Goldwater-Nichols Act1 conferee8 rejected B pmpoaal to 
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Honorable Susan Crawford, currently B judge for the Court of 
Military Appeals. and formerly the Inspector General for the 
Department of Defense and General Counsel for the Department of 
the Army The following comments were made while Judge 
Crawford was Generai Counsel for the Department of the Army 

I have often said that there 18 more than 
enough legal business in our Army to go around. and 1 
am more than happy to share that business. I believe 
that we serve our clients best when we put aside 
parochial or turf interests and look instead to the 
greater good of the Army. the Defense Department, and 
our natmn. 

[Tlhe role I see for all of us as Army lawyers 1s 

like that of an extended family. We may have different 
homes, different specific missions, and different per- 
spectives, but we all share a common heritage 

And we all share a common goal-providing the 
Army the best legal a d v m  possible In providing this 
advice, we are called upon to provide each other mutual 
support, rather than parochial perspectives. We are 
called upon to provide unity of effort. rather than 
organizational turf battles.123 
2. Authorit, of the D e p u t y  Secretoy of D e f e n s e  as i t  Relates 

to Statutory Functions of the Judge Adooeote Generals.-Although 
the legislative attempt to designate the general counsel of the 
military departments the "chief iegal officers" of their respective 
departments ultimately failed, the Deputy Secretary of Defense 
actions of March 3, 1992, and August 14, 1992, designated the 
general counsel as "chief legal officers" by administrative 
memorandum An important issue, however, is whether the 
Secretary of Defense, or a subordinate acting at his or her 
direction, possesses the legal authority to make such a change to 
the structure of legal services w t h m  the Department of Defense 

Clearly. the Secretary of Defense possesses broad authority 
to supervise the Department of Defense and administer its 

integrate the legal staifs and to  make [the judge advocate ~eneralsl  
dlrectly subardmate 10 the [General Counsel1 the legal rrsifs' 
functions were nat eonaidered directly The erpecfatian s t  the time 
W B Q  that B p a r f n e i s h q  b r i m e n  the /General Covnsrll and the Dudre 
adzocalr  gmeraiil  vouid m n l m u ~  to  #zzsl each hoiing separate 
acinue6 o/ approach to the S o m m  Seerdories Both [Goldwater- 
Pxhols Act1 Reports and the House Bill had tha t  langusge. but the 
final Bill did nor contain the language At the time. they did nat 
really thmk I t  U B S  neeeaaary to have the language 

"Susan Crawford, Opemng Remarks far the General Counsel Q Conference 
'empham added, 

June 1988, rrprinlrd jut h.w LAW, July 1988 sf  13-14 
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functions. Congress, however, carefully has placed the following 
limits on the Secretary of Defense's power in this area: 

[Tlhe Secretary of Defense shall take appropriate 
action (including the transfer, reamignrnent, eonsalida. 
tmn, or abolition of any function, power, or duty) to 
pramde more effective, efficient, and economical admin- 
istration and operation, and to elimmate duplication, in 
the Department of Defense. Howeoer, except as prowded 
by subsectwns ib) and (CJ, a functcon, power, 01 duty 
vested m the Department ofDefeense, or an of leer ,  oflmol, 
or agenq thereof, by law may not be substantially 
transferred, reassigned, consolidated, or abolished. 124 

By its plain language, this statute prohibits the Secretary of 
Defense, without congressional approval, from substantially 
transferring or reassigning any statutory functions of the judge 
advocate generals to the general counsel of the militan/ 
departments, and from substantially consolidating any of those 
functions under the general counsel Therefore, to the extent t ha t  
the memoranda of March 3, 1992, and August 14, 1992, 
substantially transfer or reassign to the general counselLor 
substantially consolidate under the general counsel-the statu- 
tory functions of the judge advocate generals, these documents 
exceed the &tutory authority of the Secretary of Defense.125 

'"10 U S  C 9 126 (19881 lempharir added) Thia statuti  also addresses 
situations mvalnng hostilities 07 immmont threat of hostrhhes, see id B 125(b), 
and fhs development and operatland uie  of weapons systems, see id B 126!c) 

."The then-Army General Counsel took the poeition that the statutory 
fvnehons af the Army Judge Advocate General have not been transferred or 
reassrgned 

W h ~ k  it IS true that  10 U S  C 5 125 prohibits the aubstantial 
transfer of functions vested by law, the functrons If any, that  may be 
gleaned from 10 C S C 5 30371e)ll) & (2) have not been transferred 
or reasngned, but &imply have been subjected-for the past 17 
years-to oversight and m p e i w s m  The Deputy Secretary L 
memorandum does not direit  The Judge Advocate General of his 
rasponsibihfies, nor do the Secretary of the Army's General Orders 
That Th8 Judge Advocate General executes hls responsb~ht~ea  
subject to  the aupernsion and oversght of the General Covnrel IS no 
more B divestitvre of the former's duties than 18 cauaed by 
supsrvmon and oversight m varymg degrees by the Secretary, the 
Under Secretary. the Chief of Staff, the Vice Chief of Staff, and the 
Director af the Army StaK 

Haynea Mema, S Y P ~  note 32, at  7 (footnotes omitted1 The Army General Covnael 
basically 18 slating that.  becavae the Army Secretary--as opposed ta  the Secrersry 
of Defena-prenously had choaen to designate the Army General Counsel the 
''chief legal officer'' of the Department of the Army, the memorandum effectively 
transfers no functions If thrs IS true, the Army General Counneh statement 
implies that  the memorandum may molats 10 U S  C 5 125 m the esse of the Naw 
and AI Farce. w h m  general e~unsel prewausly had not been designated "chlef 
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The August 14, 1992 memorandum 1s the current "law" 
within the Department of Defense. Consequently, its "chief legal 
officer" and "controlling legal opinion" provisions are most 
relevant to this discussion. Unless one considers these two 
provisions, standing by themselves, a s  utterly meaningless, they 
almost certainly violate the limits Congress placed an the 
authority of the Secretary of Defense. 

The moat obvious example of an area in  which this 
memorandum vmlates cangressmnally imposed Imitations on the 
Secretary of Defense's authority concerns the extensive military 
justice duties assigned by statute to the judge advocate generals 
Under the Uniform Code of Military Justieel2b (UCMJ), the judge 
advocate generals have enormoue statutory authority in the area 
of criminal justice. Their powers include the authority to modify 
or set aside certain courtmartial cases on the grounds of newly 
discovered evidence, fraud on the court, lack of pnsdiction, error 
prejudicial to the accused's substantial rights, or appropriateness 
of the sentence; the authority to order rehearings or dismissal of 
charges in  certain circumstances when findings or sentence are 
set aside; authority to establish Courts of Military Review and tO 
order that their opinions be sent to the Court of Military Appeals 
far review Accordingly, the UCMJ comprises, in part, well- 
defined statutory functions-in this example, statutory functions 
relating to the administration of military justice and discipline- 
that Congress explicitly gave to the judge advocate generals. By 
making the military department general counsel's opimon "con- 
trolling," however, the August 14, 1992 memorandum effectively 
transfers these powers to the general counsel, thereby violating 
the limits Congress placed on the Secretary of Defense 

The American Bar Association Section of Administrative Law 
and Regulataly Practice has gone on record in support of the 
proposition that  the memorandum violates congressional limita- 
tions placed on the Secretary Of Defense 

[Tlhe provision of the memorandum that   purport^ 
t o  make the general counsels of the military depart- 
ments the chief legal officer8 of their respective 
departments appears to be inconsLatent with the present 
statutov frromework[lz71. . . . For example, the judge 
advocate generals have certain duties that  Congresa 
assigned them by statute [12B1 Those statutes suggest 
Congress did not intend that the judge advocate 
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generals be responsible to  the General Counsel of the 
military departments in  performing these duties. The 
same point may be made with respect to those 
uniformed lawyers who are performing specific duties 
prescribed by Congress under the Uniform Code of 
Military Justice-tnal and appellate defense counsel 
and trial and appellate military judges. In addition, 
under current law, counsel and judges are certified as 
competent to perform their duties by the Judge 
Advocate General concerned. This certification power, 
which the law vests in the Judge Advocate General 
concerned, is clearly not subject to review by the 
General Counsel of the military department 

We strongly urge, therefore, that  the Deputy 
Secretary of Defense temporanly suspend Implementa- 
tion of the March 3, 1992 memorandum until all 
interested parties, including the appropriate committees 
of Congress and the [American Bar Assoe~ationl, have 
had a full opportunity to review the memorandum. . . . 
Even if the Deportment [of DefenseJ, upon further 
cansideratma, should decide to proceed wrth implemen. 
tation of the realignment, it can do 80 only after eertnm 
~ t a t u t o l y  changes ham been made. . . .1%9 

Those statutory changes either would have to designate the 
general counsel of the military departmente the "chief legal 
officers" of their respective departments, or specifically would 
have to  reassign the current statutory powers of the judge 
advocate generals to the general counsel of the military 
departments 

General qualifying language appearing in  the March 3, 1992 
and August 14, 1992 memoranda Bought t o  avoid breaching the 
limits placed an the authority of the Secretary of Defense. The 
March 3, 1992 memorandum, for Instance, directed the secretaries 
of the military departments to implement its provisions "in a 
manner consmtent with applicable law."130 Similarly, the August 
14, 1992 memorandum-which superseded the March 3, 1992 
memorandum-directed the secretanes of the military depart- 
ments to implement the provisions "in a manner consistent with 
statutes relating to the judge advocate generals of the military 
departments."'31 These apparent attempts to legitimize the 

"'ktter from Thomas M Susman, Chair  of the Amencan Bar Aasaciatmn 
Section m Adminiitrative Law sad Regulatory Rnctlce, t o  The Honorable 
Richard B. Cheney, Secretary of Defmse IApr. 22, 19921 lemphsau added) 

"OMemorandum, D ALwaad. supra note 73, aubsec I61 
l"Memorandum, Acting Secretary of Defense, s u p m  note 98 
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directives contained m the memoranda notwlthstanding, the 
secretaries of the m h t a r y  departments never could implement 
their provisions consistent with the l a w  The Judge advocate 
generals cannot fulfill their statutory functions and simul- 
taneously be subject to authority of the mditary department 
general counsel with respect to those functions In other words, to 
the extent that  the Judge advocate generals carry out the 
responsibilities that  the UCMJ confers upon them, they are the 
"chief legal officers" of, and they render the "controlling legal 
opinions" within, their respective military departments Only 
Congress can designate B different "chief legal officer" to e a r q  oat 
the duties that  the UCMJ vest8 in the judge advocate generals, or 
otherwise tranafeer, reassign, or consolidate these statutory 
functions 

Accordingly, only one of two possible conelusmns derive from 
an analysis of the "chief legal officer" and "controlling legal 
opinion" provisions of the memoranda. Either these provis~ons 
run afoul of the constraints that Congress placed on the Secretary 
of Defense in reassigning, transferring, or consolidating statutory 
functions or, as mandates, they are utterly meanmgless The 
broad array of functions assigned to the judge advocate generala 
by statute. and the absence in the memoranda of any language 
that either acknowledges those functions or otherwise clearly 
excludes those functions from the penumbra of the general 
counsel's oversight, imply that the drafters of the memoranda did 
not intend the provisions to be merely precatory 

3 Relotme Authority of the Deputy Secretory of Defense and 
the Secretaries of the Mditory Departments.-The authority of the 
Secretary of Defense also 1s limited by the assignment of 
functions, by statute, to  the secretaries of the military depart- 
ments The August 14, 1992 memorandum, however, tremen- 
dously undercut the statutory authorities of the secretaries of the 
military departments Actually, the March 3, 1992 memorandum 
undercut these authorities even more drastically 132 The Deputy 
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Secretary of Defense believed that he possessed the legal 
authority to designate the general counsel of the military 
departments the "chief legal officers" of their respective depart- 
ments under 10 U S.C. $5 113, 3011, 5011, and 8011.133 Section 
113 is the general enabling statute for the Secretary of 
Defense.'s' Sections 3011, 5011 and 8011 are the general 
enabling statutes of the Departments of the Army, Navy, and Air 
Force, respectively. Section 5011, for example, states, "The 
Department of the Navy IS separately organized under the 
Secretary of the Navy. I t  operates under the authority, direction, 
and control of the Secretary of Defense."'36 The drafters of the 
memoranda obviously were relying on the second Bentence of the 
statutes, In which the military departments operate under the 
"authority, direction, and control of the Secretary of Defense," in 
finding authority to designate the general counsel of the military 
departments ''chief legal officers" The firat sentence of the 
statutes, however, is equally telling Congress decided that the 
military department8 would be separately organrzed under the 
service secretaries. In addition, the framework of the enabling 
statutes for the secretaries of the military departments manifests 

of Defense This ''stovepipe" relationship. which effectively bypassed the ~erviee 
LeCretamI. could have circumvented the prerogatirea of the mihiaiy department 
secretaries on d l  matters perfainmg t o  mihfary law A subordinate Department af 
Defense oniaal-that 1s. the DOD General Counsel-would have been able to 
extend hla 01 her authority to iubordmats md~lary department off~cmls- 
speeifiially, the military department general counsel-who, by cmgressmnal 
mandate. perform such functions a i  the seerti(ir~es of the mrlilagv departments 
may prescribe The potential impact of thla pmv~sion wodd have been even 
stronger If I t  had been coupled w t h  another key pmvman af the March 3, 1932 
memorandum Thin key pmuisron would have w e n  the general e~unse l  of the 
milirary departments sufhanfy  over "[clmhan and m ~ h t a r y  personnel perfommg 
legal duties wlfh respect ta argamzat~ons or fvnctlans under the ) u r m d m m  af the 
Secretary of the military department " Id subsection (31 Taken together. the 
t u o  p~a\ramns would have extended the avthariiy of the General Counsel of the 
Department of Defense. oyer and around the Secretarms of the military 
departments. through the General Counsel af the military departments to 
lawysrl. paralegals, and nonlawyer legal o f f m r s  m the field and ~n the fleet The 
reavlting structures far m~htary  legal deemon-making and for the prnr?s~on of 
milnary legal Q B M C ~ S  would have deviated bvbitannally from Congress's mfent 
to leave authority to  preacnbe the duties of military department personnel ~n the 
hands of the secretaries of the mihtary departments 

"'Le Memorandum. D Addmgtan. m p r u  note 73. Memorandum T 
0 Dannell, supra nafe 77 

'8'10 U S . C  3 113lbl (19881, pramder as fallows "The Secretary IS the 
prmeipal assistant to the President ~n all mattera relahng to  the Department of 
Defense Subject to the direction of the President and Lo thu  title and Section 2 of 
the Natlanal SBCurlt~ Act of 1347 (30 U S C 4011, he has aufhnnty, direction. and 
control mer the Department of D e f e n d  iemphasie added1 

" ' Id  5 5011. Sections 3011 and 8011 contain identical langvage for rhe 
Departments of the Army and An Farce 
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the inherent value of maximizing the discretion of the secretaries 
whenever possible. 

I t  is in  the interest of the military departments 
and of [the Department of Defense] to maximize 
secretarial discretion whenever possible To the extent 
that  secretarial discretion is diminished, freedom and 
ability to choose among possible coume~ of action are 
lost. The primary ieamn secretarial discretion is 
provided for by Congress is the great flexibility such 
delegation provides to the officer appointed by the 
President to admimster a department. A particular 
strength of such a system is the ability to select and use 
specialized staffs to deal with the complexities of 
modern orgamzational management. Limiting a Secre. 
tary'a authonty to use that  staff in the manner in 
which he or she deems most suited to the department's 
best interests not only undermines secretarial d m r e -  
tion, but negates one of the key remom why Congress 
delegated discretion in the first 1nstanee.l36 

Sections 3011, 5011, and 8011 indicate that  Congress provided 
each service secretary with discretion over how to organize his or 
her department. That diicretion included the decision to desig- 
nate hie or her general counsel as the '"chief legal officer" of the 
department. The sections are also in keeping with the congres- 
sional intent to confine the powers of the Secretary of Defense in  
transferring, reassignmg, and consolidating functians.'37 

This intriguing statutory design in  which the organizational 
prerogatives of the secretaries of the mllitary departments exmt 
s idebyside unth the authority, direction, and control of the 
Secretary of Defense is best understood by analyzing the type of 
authority the Secretary of Defense has in a particular area. While 
the Secretary of Defense has oversight over all areas of the 
8e-w e e w e t m e d  responsibilities. oversight should not be 
confused with direct control. In separately organizing the military 
departments, Congress gave each service secretary broad au- 
thonty and responsibility to conduct all affairs in his or her 
departments, subject in some, but not all, caies to the direct 
control of the Secretary of Defense. For example, six subsections 

'J'Memorandum. Administratian Law Dimeion, OtXee of the Jvdge Advocate 
General, Department of the Naiy, subject: DEPSECDEF Memorandum o f 3  March 
1992. at ¶ 6lsl  (Mar 10. 19921 [haremafter Dm't of Ksw Memorandum1 

"'See p m e r d l y  J Moore & R Tumer, The Legal Structure of Defense 
Orgamzstmn, Memorandum prepared for the President's Blue Ribbon Commission 
on Defense Management, at 130.143 [Jan 15, 1986). 
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of the Secretary of the Navy enabling statute138 delineate that 
secretary’s authority. Of those six subsections, four clearly 

1S8Title 10 pmscnbes the office and dutiee of the Secretary of the Navy as 

(SUI) There IS a Seorstsry ef the Navy, appointed from e m h n  
life by the Restdent,  by and vnth the a d w e  and consent of the 
Senate. The Secretary is the head of the Department of the N e w .  

(21 A person may not be appointed 8 8  Secretary of the Navy 
n t h m  five yoare sRer relief from active duty )IS a cammmmed 
oficer of a r e d a r  component of an armed faree. 

fallows. 

(b) Subject Lo the authority. d i m l i o n ,  ond control of f l u  
Secretary of Defense and subject to the pronasna  of chapter 6 of this 
title, the Secretary of the Nary IS reaponsibk for, and hail the 
authonty necamry to conduct. all affairs of  the Department of the 
N a w  ineludine the followme functions 

I21 orgamrmg. 
131 Supplmng 
(4) Equipping (including research and development) 
I51 Training 
16) Sememg. 
(71 Mobhzing 
18) Demobdrzmg. 
(81 Administering 
(101 Maintammg. 
(11) T h e  coostmcfmn, outfittmg. and repan of mhtary  

eqvlpment 
(121 The Emetructmn, mamntenanc8, and repan of buddmgs. 

structures. and utilities and the Bcqvls>tian of res1 pcoperty and 
interests 10 real property necessary to carry out the responiibilitieil 
meelbed m tlvs aection. 

(c) Subject fo C l u  authorrty. direction, and eonlroi of the 
Sieretary af Dofmae, the Secretary of the Navy IS aim responsible ta 
the Sscrstsry af Defense for- 

(11 the functioolng and eRiciency of the Departmant of the 
N W ,  

(21 the formulation of pollem and programs by the 
Department of the Naw Lhnt are fully consmtent vnth natlonal 
seemty  objectives and policies established by the President or the 
Secretary of Defense: 

(3) the effective and timely implementation of pohcy, 
program, s a d  budget derisiana and ins t ruc tma of the Premdent or 
the Secretary of Defense rsi i t ing M the hinctions of the Department 
of the K a q ,  

(41 earrylng out the fvnetmna af the Department of the 
Navy 80 as to fulfil1 (to tho malimum extant practicable1 the current 
and futura Operational requirements af the unified and apeabed 
combatant commands, 

(51 eifeelhve comeration and coordination between the 
Department of the h’avy’and the other mdltary 6partments &d 
agencies of the Department of Defense to pmnde for mors sffeetlve 
efiinsot. and e ~ ~ n o m i ~ s l  adminiatration and to elimmste duplleatmn: 

( 6 )  the preaenta tm and juatldsation of the poartlons af the  
Department of the N a q  on the plans. programs, and p o l ~ e ~ e a  of the 
~ ~ ~ ~ r t ~ a ~ t  of n.ienea ana 
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subordinate the Secretary of the Navy to the Secretary of 
Defense Two of the SIX subsections, however, clearly do nat- 
that is, the Secretary of the Navy's authority to assign functions 
to subordinates140 and-most pertinent for this discussion-the 
authority to assign, deted, and prescribe the duties of members of 
the Neoy and Marine Corps and audran personnel of the  
Department of the h'avy The design of the statute clanfiies that  
Congress intended certain portions of each service secretary's 
authority to be subject to the direct control of the Secretary of 
Defense, but that  each service secretary could exercise ather 
portions of that  authority independently Through the "chief legal 
officer" and "controlling legal opinion" provisions of the memo- 
randa of March 3, 1992 and August 14, 1992 the Secretary of 
Defense has attempted to prescribe the "duties of members of the 
Navy and Manne Corps [the Judge Advocate General1 and 
civiiian personnel of the Department of the Navy [the General 
Counsell." These prescriptions. however, invade the authority 
that the statutory scheme created by Congress clearly left to the 
Secretary of each military department. 

Pursuant to this statutory scheme, for Instance. the 
Secretary of the Navy has exercised his authority to '"prescribe 
the duties of members of the Navy and Manne Corps and mnhan  
personnel of the Department of the Nay? by assigning to the 

acfiritiei af  the Department of the K'avy 
tdr The Secretary offhe Navy IS also responsible far such other 

acfmtlea os may 5e  prescribed 5: lax or by the President ~r Secretory 
of Defeme 

88)  After first inforniing the Sicrrfaiy of Defense. the Secretary 
of the Saiv mav make sveh recommendations t o  Canere~ i  relatine to 
the Dopa,imeni of Defmae ae he considers appropryate 

Ifi The Secretary of the S a v  may essign such af his funcfmna, 
p m e r r ,  and duties ah he considers appropriate t o  the Under 
Secrefar) af the N a q  and t o  the Armstant Secretanes of the Raiy 
Offlrers of the Sa\y and the Manne Corps shall, 8s directed by the 
Secretary report on any matter to the Secretary the Under 
Secrefarv OT any Asaisrani S e c m t ~ r ~  

" 
the Dopa,imeni of Defmae ae he considers appropryate 

Ifi The Secretary of the S a v  may essign such af his fu 
p m e r r ,  and duties ah he considers appropriate t o  the 
Secrefar) af the N a q  and t o  the Armstant Secretanes of th, 
Off~lrers of the Sa\y and the Manne Corps shall, 8s directed 
Secretary report on any matter to the Secretary the 
Secrefarv OT any Asaisrani S e c m t ~ r ~  

nctmna, 
Under 

? Raiy 
by the 
Under 

. .  
Igr The Secretary of rhe Sa,? may- 

'11 arsgn, detail, and preacnbe the duties af member8 of 
tho Navy and Marine Carpi and cinhan perronnsl of the D~parfment 
of the N a n  

121 change the title of any o f f m r  or a c u n r y  of the 

13, presenbe replat iom to carry out h n  function%. p o w e n  
Department af the S a 7  not prescribed by law, and 

and duties under thrb title 
S C 5 6013 (1988) Ikmpharis added, 
'JpId 58 5OlSLbl-(el 
''id 5 5013(0 

" 'Zd 5 6Ol3(gr 

10 c 
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Navy Judge Advocate General responsibility for advice and 
litigation in meas such as admiralty law, claims, administrative 
investigations, international law, and operational law."% The 
Secretary of the Navy similarly has assigned to the Navy General 
CounseI"3 separate areas of responsibility in areas such 86 

business and commercial law, patent law, real estate matters, and 
contracting."' To the extent that  the "chief legal officer" and 
"controlling legal apmons" provisions of the Deputy Secretary of 
Defense memoranda purport to alter the responsibilities that  the 
Secretary of the Navy assigned to his Judge Advocate General 
and General Counsel, they are inconsistent with congressional 
intent to leave these decisions to the service secretaries. Mr. 
Addington essentially conceded that  these provisions constrain 
the authority of the secretaries of the military departments m a 
written answer to his preconfirmation heanng questions.14~ 
Consequently, each memorandum-with one grand administrative 
stroke-significantly undercut the statutory powers vested in the 
secretaries of the military departments 

Whether the Secretary of Defense possesses the authority to 
mandate that  the secretaries of the military departments 
designate their general counsel as the "chief legal officers" of 
their respective departments, and whether the indindual service 
secretaries of the  military departments possess the authority to 
give their general counsel certain superrisory responsibilities over 
their judge advocate generals are two entirely different m u e s  All 

"'See genrrmlb SECNAV INSTR 5436 250 .  ~ v p i a  note 22. and Saw 

'"The record of Mr Addindon's reolm to oreconflrmation a m s t m a  
Regllatians 1990 S 0327 

_ . .  
contained the follawng 

QUESTION Does the memorandum canitrain the authority of 
s Secretary af a m h t a r y  department- 

(11 to BJJW 01 reassign responmbihtm or functions to 
or from an organxzatmn w f h m  the m h t a r y  department? 

121 to determine which argamzatmn will  be w e n  
pnmary responsibility for B function -thin the military department? 

ANSW2R The memorandum does not aonstmrn the authority 
of lhs Secrrlary of a m d i f a v  department to asam or reasmgn 
responsibdities or fvnetionn to or from an organization -thin that 
depanment 01 to determine which organimian WLII be glven pnmary 
responsibility far a function within that department, azrcepl !hot i t  
requires thol (he Cenriol Counsrl af the military d r p a i t m m l s  be the 
chmf legal oilicers of t h e w  depailments and chat therr iezg.1 o p m o n s  
be cmbollrng wzfhm thew rrsprefiuo departments 

Answer8 by D s n d  S Addmeon. supra note 45, iubqueehon 308 Lsmphasm 
added) 
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three "chief legal officer" initiatives of the early 1990s originated 
from the Department of Defense, but all three purported to apply 
that  t e r n ,  with it8 attendant authority, in  an organizational 
context presumptively identical to one in which the Department 
of Defense General Counsel operates. To the extent they were 
implemented by the secretaries of the military departments-ach 
of whom, unlike the Secretary of Defense, has a judge advocate 
general-these initiatives arguably were no mom than obedient 
responses to the mandate of the Department of Defense. 

Some have claimed that  the judge advocate generals believe 
that  they possess certain statutory functions that are not subject 
to  oversight or supervision by anyone or any entity 146 This 
overstates the independence of judge advocate generals, a t  least 
with respect to the Department of Defense initiatives of the 
1990s. A more accurate statement of the position taken by the 
judge advocate generals 1s that  the individuals holding their 
offices exercise certain statutory functions that  are not subject to 
oversight or superviiion by an individual possessing the powers 
attendant to the term '"chief legal officer," including a general 
counsel who administratively holds that  title at the direction of 
the Department of Defense. Congress certainly possesses the 
authority to direct oversight, supervision, or reassignment of the 
statutory roles of the judge advocate generals. Moreover, each 
sernce secretary, by exercising his or her statutory authority to 
"assign, detail, and prescnbe the duties" of members of his OF her 
department, certainly possesses considerable authority to direct 
oversight of certain functions of the service's judge advocate 

Nevertheless, insofar as these changes reflect obe- 
dience to the Secretary of D e f e n s e r a t h e r  than the independent 
exercise of discretion vested in each service secretary by law, they 
exceed the statutory limits of the Secretary of Defense's authority 
and concomitantly undermine the authority of each secretary of a 
military department 

8. Organuntionol Analysrs 

Aside from the iasue of whether the Department of Defense 
initiatives of the early 1990s comport with exirting statutea, a 

"See. IS Haynes Memo, s~p1.11 note 32. at 1 . .  
"'For example, the Secretary of the Army has. far at least 17 yenra, 

designated the General Counael of the Army 8s the " e h d  legal officer'' of that 
department But for implementstion by the Secretaries of the Nay and the k r  
Farce at the mandate of the Department of Defense, the General Counsel of the 
N a y  and the k r  Force have not been BO designated Interestmsly. the Ax Farce 
General Counsel. 81 least m e e  1986. ha8 been the ''final legal authontf in the 
Department of the k r  Force 00 mnmihlary p t i c e  matters. by order of the 
Secretary of the h r  Force Eee SECAF Order 111 1. ~upio note 44 
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complete analysis of these initiates should answer the question, 
"Do they make organizational sense?" The response to that  
question, in particular, depends on whether the initiatives have 
any impact on achieving the military mission and, specifically, 
whether they have any impact an achieving the common goal of 
providing sound, impartial legal advice within the military 
departments and to military operational commanders. 

1 Apples and Oranges: The Department of Defense and the 
Mditory Departments.-The early 19908' efforts to designate the 
general counsel of the military departments the "chief legal 
officers" of their departments quite apparently were modeled aRer 
the designation of the Department of Defense General Counsel 88 

the  "chief legal oflicer" of the Department of Defense.148 
Title 10 of the United States Code provldes that  

the General Counsel of the Department of Defense is 
the chief legal officer of the entire Department of 
Defense. As such, the General Counsel of the Depart- 
ment of Defense is responsible and accountable to the 
Secretary of Defense for and has the authority neces- 
sary to e n s u e  uniform, proper interpretation and 
application of the law and delivery of legal senices 
throughout the Department of Defense. The purpose of 
this memorandum is to provide similarly for a single 
chief legal officer for each of the Military Departments 
within the Department of Defense.148 
The DOD General Counsel's status as the "chief legal officer" 

of the Department of Defense, however, does not support the 
inference that  designating the general counsel of the military 
departments as those organizations' "chief legal officers" is 
required, authorized, or even desirable. The conclusion that  it 
does is a classic non sequitur because the requirement to employ, 
authority to consider, or desirability of selecting any particular 
organizational farm in the Department of Defense simply are not 
the same in the military departments. 

First, ciwlian employees and civilian functions predominate 
the organization of the Office of the Secretary of Defense. In  
particular, because Congress apparently has  not seen fit to create 
a uniformed "Judge Advocate General of the Department of 
Defense," it has provided for only a civilian general counsel 
Accordingly, the General Counsel appropriately serves as the 
"chief legal officer" of the Department of Defense. The title is 
especially consistent, pven the DOD's role and function. 

"110 U.SC D 139(b) (1988) 
L'eMemorandum, D Atwood, dupio note 73, openmg para 
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While [the Secretary of Defense1 may be well 
served by making the Department of Defense General 
Counsel his chief legal advisor, the functions of DOD 
and the military departments are strikingly dissimilar. 
. . DOD 1s also largely insulated from the admimstra- 

tive aspects of day-to-day management of the Depart- 
ments' thousands of military units, mstallations, and 
operations DOD has almost no role in administering 
the [Uniform Code of Military Justice1 or in providing 
direct support to field and fleet commanders. DOD, 
thus, eon funetwm effectroely with a single cmlion legal 
counselor who may or may not possess e i p e r t w  in  

mi l i tan  areas of practice such as rules of engagement, 
operational law, the law of war, international a d m m  
istration of status of forces agreements. and so forth 
That this IS 80 detracts nothing from the need for such 
expertise within the military departments 150 

Unlike the Department of Defense, however, the develop- 
ment of "military areas of practice" has been a dynamic factor in 
the evolutions of the organizations of the military departments 
and in the roles of military department officials. The organization 
of each military service reflects years of adaptation directed not 
only a t  impraving it6 ability to support its service secretary, but 
also at ensuring that both military and civilian members of the 
department support ita military mission Accordingly, Congress 
long has recogmzed the value of providing a professional military 
staff to a m s t  and advise the secretaries of the mihtar)- 
departments The judge advocate generals and then  offices are 
lang.time members of this profesmnal military staff, whereas the 
statutory addition of the general counsel of the military 
departments ta the staffs of these departments' Secretaries 1s of 
relatively recent origin The secretaries of the military depart- 
menta are gmen enormoue discretion to organize their depart- 
ments, and they typically have opted for a general diwsmn of 
labor that vests authority m the judge advocate generals over 
legal matters involving military justice, military law. and general 
law applied in a military context The "chief legal officer'' 
provisions of the March 3, 1992 and August 14, 1992 
memoranda--at least with respect to the Navy and the Air 
Force-compel the m h a r y  department secretaries artificially to 
adopt an organization patterned after the Department of Defense 
This mandate interferes with the markedly different functions 
and statutory responsibilities of the military departments 

'"Dep't a i  Na\7 Memorandvm supra note 136,  at n 5 temphasis added,  
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Beyond their sharing the mutual job title, "General Coun- 
sel," the general counsel of the military departments and the 
General Counsel of the Department of Defense actually are 
markedly different positions Functionally, the judge advocate 
generals serve as their departments' "general counsel" within 
their areas of expertise. That Conpess chose to designate the 
General Counsel of the Department of Defense "chief legal 
officer," while declining to so designate the general counsel of the 
military departments, demonstrates Lts recognition that the 
functiona of uniformed attorneys working in the Office of the 
Secretary of Defense differ conaiderably from the functions of 
uniformed attorneys serving in the military departments. 

2. Impact an Oiganiratianol Effectrwness -Another issue to 
consider in analyzing a change t o  the structure of any 
organization-particularly a public one-18 whether the benefits 
accrued to the organization's efficiency or effectiveness justify the 
costs associated with the change. The "chief legal officer" and 
''controlling legal opinion" provisions of the Deputy Secretary of 
Defense memoranda fail this test in a t  least two respects First, 
they add another layer of bureaucracy to the legal process. 
Second, the authonty to render B "controlling legal opinion," 
which the memoranda purportedly vest in the general counsel of 
each military department, calls into question the finality of any 
legal opmmons rendered by that service's judge advocate general 

At present, opmmans rendered by the judge advocate generals 
in the area of military justice apparently are not subject to appeal 
to the general counsel of the military departments. In response to 
precanfirmation questions, however, Mr. Addingon indicated that 
the authority to issue a "controlling legal opinion" 1s tantamount 
to the authority to supersede a judge advocate general's legal 
opinion, even m the absence of a formal appellate process. 

The Deputy Secretary's memorandum does not 
provide a basis for the General Counsel of a military 
department to . . .  exercise appeal authonty over a 
decision by the Judge Advocate General The term 
'appeal' is used here In the context of military judicial 
renew, and should not be misconstrued as implying 
that asking the General Counsel of a military depart- 
ment for a legal opinion on a matter on which a Judge 
Advocate General has  rendered an opinion 16 an 'appeal' 
of the opinion. The General Counsel's legal opinion i8, 
under the Deputy Secretary's memorandum, the con- 
trolling legal opinion of the military departments.151 

L'2Ansxers by Dand S Addingtan ~up'pm nats 45. an~wer  to subquestion 30h 
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Notwithstanding Mr. Addington's careful limitation of the 
definition of "appeal" to caies of "military judicial remew," the 
prerogative to issue a "controlling legal opinion" jeopardizes the 
finality of judge advocate general opinions in nonmilitary judicial 
review eases. For example, judge advocate generals frequently 
render legal opinions on the status of a member of the armed 
farces, which in turn governs that  8 e r v m  member's entitlement 
t o  certain benefits and to recover on certain types of claims. A 
second example, In the case of the Navy, is the Judge Advocate 
General's final opinion that  the proceedings in a military 
promotion board were or were not flawed.152 Now that  the general 
counsel of the military departmenta have the authonty to render 
the "controlling legal opinion" within their departments, a s e m c e  
member apparently has a right to "appeal" a judge advocate 
general's opinion in these matters-that is, to request a 
supersedmg, "eontrallmg legal opinion" from the department's 
general counsel.153 Moreover, the August 14, 1992 memorandum's 
silence on whether the "controlling legal opmion" authority of the 
general counsel of a the military department is prospective or 
retrospective exacerbates the confusion over the finality of every 
legal opinion issued by a judge advocate general. 

Creating a n  avenue of appeal from the opinions of the judge 
advocate generals to the general counsel of the military 
departments unneeessanly threaten8 the repose of the decisions 
of the senior uniformed attorney in  each military service without 
any apparent benefit. In addition, the drafters of the Deputy 
Secretary of Defense memoranda failed to demonstrate that  the 
proposed changes will improve the effectiveness of legal decision- 
making in the military services 166 The costs, on the other hand, 
are obwous. The additional layer of bureaucracy substantially 
increases the chances that  the legal service organizations in  the 

'IsKnder the proposed langvage of the Deputy Secretsry of Defense 
memorandum of March 3, 1992, the general C O U P ~ I  af the military departmenti 
were made svhleri to the authantiea of both the B ~ E I P ~ B I I E L  of the military 
departments and the General Caunael of the Department of Defenae See 
Memorandum. D Afwood. supra note 73, svbsec (11 Had tha t  language aurnved 
~n the August 14. 1992 memorsndum. whxh avperseded the March 3, 1992 
memorandum, the military member m the textual examples apparently would 
have enjoyed an adhtionsl nght of "sppeall' from the opinlan of the general 
counsel of the military department to the General Counsel of the Department of 
Defense 

li'lntsmew wlfh Mr Paul Beach, e u p m  note 8 Mr Beach referenced 
eeveial problems jn tha paaf w t h  mditew officer pmmotmn hoards and with legal 
adnce m d  opimons rendered by unrformed lvdgi advocates Even d Mr Beach 
were correct. hia assertion doaa not necossanly mean that  legal adnce m d  
upmmns on these mattera reodered by military department general munsel would 
be any improvement A snbsequent seetion of thrs paper will explore ''political 
pressures" an the mAtsry department General Counael and the Jvdge Advocate 
Genersla m this and other a m a ~  of the law. See infro part 111 C 
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armed forces will be dilatory in  responding to the needs of the 
field or fleet, fosters conflict where none previously existed, and 
hinders meaningful reliance on the final judgments of the judge 
advocate generals. 

3. Impact on the Orgomzatmnal Respons~brl~ties of the Judge 
Aduaeate Generals.-One of the many unanswered questions 
generated by the "chief legal officer" pronsian of the August 14, 
1992 memorandum is, ' T h a t  will be its impact on the existing 
organizational responsibilities of the judge advocate generals?" 
For example, the Judge Advocate General of the Navy 18 an 
"echelon l"'66 commander of the following shore activities under 
the supervision of the Under Secretary of the Navy: Naval C i n l  
Law Support Activity, Navy-Marine Corps Appellate Review 
Activity, Navy-Manne Corps Tnal  Judiciary and United States 
Sending State Ofice for Italy.lse The Deputy Judge Advocate 
General actually serves in  two positions: Commander, Naval 
Legal Semce  Command, an "echelon 2 commander of twenty-one 
naval legal service offices and their detachments around the 
world, and the Naval Justice School. The Chief of Naval 
Operations supenises  all of these offices,167 yet all of them 
involv-r contribute to-the delivery of legal services, which 
places them under the auspices of the Navy's "chief legal officer." 
Therefore, their functions could be subjected to organizational 
tensions created by the competing interests between the Chief of 
Naval Operations and the Navy General Counsel. To the extent 
that  the DOD-directed "chief legal oficer" status of the military 
department general counsel modifies the organizational relation- 
ships and prerogatives noted above, it effectively has undercut the 
authority of each service secretary to organize and operate the 
department in  the manner he or she believes to be most efficient 
and effective. 

4. O r g a n i z o t m  to Support the M~li tary Mission.-Every 
cinhan and military official working for, guiding, or overseeing 
the Department of Defense should start each day by reminding 
himself or herself of the overriding purpose of the military In 
very simple terms, the peacetime military's primary mission is to 
be organized and ready to fight and ain warn The Navy, for 
example, states its military mission as follows: 

The Navy within the Department of the Navy shall 
be organized, tramed and equipped primarily far 
prompt and surtamed combat incident to operations at  
"'Dep't of Navy, Standard Kaw Distribution List Part 2, Edition 73, 92 II 

"'Id.  at 92 
"'Id st 77-78 

xar  1990) 
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sea. It is responsible for the preparation of farces 
necessary for the effective prosecution of war except as 
otherwise assigned, and in accordance with integrated 
joint mobilization plans, for the expansion of the 
peacetime components of the Navy to meet the needs of 
war.158 

Every piece of 1egAation every administrative measure and 
every other action undertaken that affects the Department of 
Defense should address first and foremost how that action will 
help or hinder accomplishment of the military's mission Changes 
to, and reorganization of, military department legal services 
wrought by the Deputy Secretary of Defense memoranda will 
hinder accomplishment of the military's m m m n  These changes 
closely resemble the changes sought as far back as 1955 by the 
Commission on Organization of the Executive Branch of Govern- 
ment Among the Commmion'r recommendations was a proposal 
that  the judge advocate generals be "professionally responsible to 
the General Counsel of then  respective departments for the 
administration of military justice . the legal work performed by 
uniformed lawyers in connection with military affairs, and for 
such other legal work 88 may be assigned "ls8 The Department of 
the Army's comments on this proposal are a8 valid today as they 
were in 1955 

The peacetime Army should be organized for 
war In wartime an Army in the field must have a wide 
range of legal sernces extending far beyond military 
justice and "military affairs 'I Overseas procurement, 
the operation of an extensive clams serv~ce, acquisition 
of land and fsacihties, the application of International 
law la large portion of which involves the so.called "law 
of war"1. and the provision of legal aemtance to all 
aoldiers are all of vital concern to an Army in the field 
both ~n war and in the penod of occupation after wars 
are won In suggesting limitation of The Judge 
Advocate General to the fields of military justice and 
"military affairs," the Commission is not clear as to the 
intended meaning of the term "mAtar>- affand' If that  
term 1s taken to exclude the present worldwide activity 
of The Judge Advocate General in the legal aspects of 
military procurement, contract administration, "on- 
"*h'~ini Rras 1990, s w m  note 47, b 202Ur 
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discrimination in e m p l o p e n t  by Government contrac- 
tors, compliance with labor standard laws by Govern- 
ment contractors; disposal of surplus property, military 
claims services; military litigation activities; taxation of 
Government contractors and collaboration with the 
Department of Justice in  the conduct of litigation in the 
tax field, the military aspects of international law 
Oncluding the "laws of war"); the acquisition and 
disposal of lands for m h t a r y  use; the military Implica- 
tions of patents, participation in  military governments 
and the administration of occupied and trust areas, 
participation in  the negotiation of armistices, treaties 
and international agreements; representation of the  
Government before boards and quasi-judicial bodies; 
membership an numerous interdepartmental boards 
and committees, and the furnishing of iegal assistance 
to military personnel, then a vast new civilian-laver 
service must be established to perform these functiana, 
which are now carried on largely by uniformed 
personnel. These services are now provided by The 
Judge Advocate General's Corps both m peace and in 
war, both a t  home and overseas. . . . To provide that  
some other agency be established to perform these 
functions for the Army in peacetime in the United 
States is wasteful as a duplication of services. The cost 
of such a new organization could be justified only if the 
services now provided by judge advocates were defi- 
cient. 

. . .  The effect of this recommendation would be 
the subordination of The Judge Advocate General to a 
cimlian General Counsel and the limitation of the 
semces provided by The Judge Advocate General to 
military justice and "military affairs" matters. A large 
new system of civilian attorneys would be required to 
perform the functions taken from The Judge Advocate 
General. An intervening layer of civilian attorneys 
would be added to the military justice system. The 
mrittary effefectwness of judge aduacates for use w t h  
armies in the field would be greatly impaired both 
during campaigns and in post-hostilities penods. It 
mlght require adding a second legal office (civilian) to 
each commander's staff, and would be destructme of a 
competent, effrcrent Judge Adoocate General's Corps 160 
>#OZd rsrammendation 10, at 6 ,  7, 11 (emphasis added). 
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A military organization whose function IS to fight and win ware 
reqmres an independent staff composed of well.tramed military 
officers, to include lawyers. In Operation Desert Storm, for 
Instance, hundreds of mllitary lawyers deployed to the theater of 
operations. The Army alone had about two hundred lawyers in 
theater, SIP of whom were the first Reserve officers to be called to 
active duty during the mobilization 181 The Navy, Manne Corps. 
and Am Force also deployed scores of lawyers to the Gulf r e p n  
The sole function of this cadre of lawyers was to provide legal 
support to the operators-that is, the war.fighters-whose 
mission was to prepare for and engage in combat The "chief legal 
officer" and "cantrallmg legal opinion" provisions of the Deputy 
Secretary of Defense memoranda, however, threaten to interfere 
with this function by shifting the focus of legal support from 
military commanders a t  the operational level to administrators a t  
headquarters activities Moreover, dismissing this threat by 
asserting that a "military" interpretation of law 18 no different 
than a ''civ11m.n" interpretation of the law162 misses the pamt. 

Significantly, the vast array of uniformed legal services 
provided t o  military members around the world are structured to 
assist and support the operators' m m m n  of fighting and winning 
wars The very purpose for the Judge Advocate Generals Corps' 
existence is to assist those in the field and fleet in accomplishing 
their operational mmsians To the extent that the "chief legal 
officer" and "controlling legal opinion" provisions of the Deputy 
Secretary of Defense memoranda detract in any way from the 
most effiment, effective accomplishment of those operational 
missions, they are unwise Structuring the mditary legal system 
so that  civilian general counsel supervise and control the delivery 
of legal sernce8 during peacetime, but are replaced by uniformed 
attorneys dunng a period of hostilities, makes little sense "As we 
tram, we fight"-the military's m m m n  must remain in focus If 
the uniformed lawyer will be ''on the bndge" or a t  the general's 
side during hostilities, and the commander will rely on the 

lBISteuen Keeva. Louyira m the War Rourn, A B  A J ,  Dec 1991. nt 64 
These Rerarve judge advocates were members of the 46th Internstianal Lau 
Defsehment 

"iThe Army General Counsel asserted the fallowing 

issue from different D P ~ S D F C ~ I V B I .  mom rmphstically there are not 
U k l e  people of different backgrounds will apprasah 

~eparafe. equally &eci mditsry and c i ~ ~ l i s n   answer^ t o  the 
quesnon 'W>st i d  the l a w ? '  An Army l a ~ y e r ' s  goal should be to  put 
any Army decmon on the best poanble legal footing, which w ~ l l  
~n io lve  the same legal ionnderatiani whether they come from s 
military or cirnlian perspectire Both the adwee and the io lut ion 
should re i l  upan IDPSI prmripler which competent atrorneya, whether 
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lawyer'a advice t o  make crucial decisions-some involving life and 
death-then during peacetime, while training far thaae hostilities, 
the uniformed lawyer must fulfill an identical role Decision- 
makers at the headquarters level, and operational commanders a t  
the field level, should have well-developed working relationships 
with, and supreme confidence in, the lawyers on whom they must 
rely during periods of hostihty. 

5. Ciurlian Control of the MilLtary.-The time-honored prin- 
ciple and tradition of civilian direction and control of the mihtary 
services is one of the principal justifications for designating 
general counsel the "chief legal officers" of their respective 
departments. For example, one of the key guest speakers at the 
1992 N a ~ y  Judge Advocate General's Corps Conference offered 
"civilian control of the mihtary" 88 one of two reasons far the 
changes sought by the Deputy Secretary of Defense memorandum 
of March 3, 1992 163 The leg7slative history of the Goldwater- 
Nichols Act reveals a congressional intent to  maintain the 
General Counsel of the  nay^ as a "key assistant to the Secretary 
of the N a v y ,  particularly on sensitive matters directly related to 
ewllian control of the military."164 At least as faar back as 1955, 
many believed that  "[tlhe corollary to the traditional concept of 
ciwiian responsibility for administration of the military depart- 
ments is that  a civilian general counsel should be in charge of 
legal services."'fls 

Nevertheless, the assertion that  civilian general counsel 
must be in charge of military department legal services stretches 
the concept of civilian control over the military. First, civilian 
control af the military services does not mean that  civilians are in 
charge of all the day-to-day details of administering policies and 
programs in the Department of Defense. Rather, it means that  

'*'This IS baaed on the author's recalleetion af the remarks made by B key 
Naly oN~cial .  when he responded ta a qvestion on the rationale for the March 3,  
1952 memorandum m Spring 1992 The other ieamn advanced-which slm LS 
based on the author's reeollectm--was the Admimsfratmn'a right, and perhapa 
duty, to ~mpase Its ideas and pdhcms on the Department of Defense This latter 
justificstian wil l  be explored in the policy a n d y m  sectlon of fhls a r t d e  See infra 
pari Ill C The key ofielal 18 not ldenllfied pursuant t o  the nonattrlbutm polny 
that we8 m effect at the time the statement WBI made 

:"S REP No 280, 95th Cong 2d Sssa 63 11566). rnpnnlrd zn 1986 
U S  C C A N  2168 2231 This author a b i e n i  thm the language. "key assistant 
on renmtwe matters dmetly related to e~mhsn control af the mrhtary." refers to 
the S P I L I C ~  sicretaw's-not the general ~ ~ u n s e l ) ~ - r ~ l e  ~n ma~niarn~ng c m l m  
ennt101 The secretaries a i  the militaiy department.--as well  as the Secretary of 
Defense, the Premdent. and the Congress-prande ample "cmhan  control or ths 
military " Accordingly, the quoted lanplage 16 endenoe af eongreaiional intent far 
the general counsel of the military departments La play B d e  m adimng their 
sscistaries on matters of emlran control--not m actually exercising that control 

'B6Cammmsmn on Organization of the Executive Branch of the Government, 
Repart to the Congress on Legal Semeer and Procedure 5 (Mar 19451 
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the military service8 are governed by a civilian command 
authority-that is, a Preadent and a Secretary of Defense-in 
accordance with laws imposed by B civilian Congress 

Civilian control of the military is accomplished by 
the Congress, the President, and the civilian Secretaries 
of Defense and of the Army It does not mean that each 
professional or other w w e  of the Army is headed by a 
civilian. Most of the technical B ~ I V ~ C ~ S  of the Army 
employ more professionally trained civilians than does 
the legal service yet they are all headed by military 
officers as 1s proper far B rnhtory technical service The 
entire legal serv~ee of the Army, containing bath 
military and civilian lawyers, is also a military aerv~ce.  
I t  has no purpose that 18 not military. I ts  service LS 
provided only to other elements of the military 
organization from the Secretary on down to combat 
divisions and the individual soldier. The head of that  
military service should be a military officer for the 
Same reason that  the heads of the other serwces of the 
Army are military offcers.'66 

In addition, the existing framework for cwilian control of the 
military has  endured with no apparent attacks on Its 
plenipotence 

The task force does not explain why this "corol- 
lary" should apply now when I t  has never been applied 
before since the Judge Advocate General's Department 
was created in 1776, or why It should apply to the legal 
~erv ice  of the Army when It does not apply to the 
Army% medical service, engineer serv~ce, chaplains 
service. or any other professional, technical, or general 
or special staff serwce. . Again, no reason IS seen to 
change to a system strange to the Army and unsuited t o  
i t  when the existing gyStem LS m r k i n g  ice11 If i t  is 
thought by the Commission that the General Counsel of 
the Department of Defense should have but one 
individual in the Army to look to as the head of its legal 
eervice, he can look to the Judge Advocate General of 
the Army . 167 

The judge advocate generals serve under the mvilian control 
of Congress, the Prestdent, the Secretary of Defense, the Deputy 
and Assistant Secretaries of Defense; and the secretaries. under 
secretaries, and assistant secretaries of their respective military 

l~lid 81 5 ,  6 
.<"Id lemphaiis added' 
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departments. In particular, they are obliged to follow the lawful 
military orders of these supenor officials under all circumstances. 
Consequently, designating the general counsel of the military 
departments "chief legal officers" actually does nothing to 
facilitate, or promote the dogma of, civilian control. 

C Policy Analysis 
In addition to the mandates of federal Statutes and the 

interests in  structuring military legal ~ervice8 in the most 
effective and efficient manner, public policy has a considerable 
effect an how the armed forces should organize Its legal services. 
A public policy analysis requires an examination of the perspec- 
tives from which the general counsel and the judge advocate 
generals must operate, a comparison of the experiences that  they 
typically bring to them jobs, and an evaluation of the impacts of 
conflicts of interest on the universally accepted tradition of 
"accountability" in the militaly service. 

The objective in analyzing each of these factors is to 
determine which framework for the delivery of military legal 
services has the least potential for injecting undesired political 
influences into a process that  normatively should lead to the 
rendition of objective legal advice. Significantly, the nature of 
military law makes the merits of any change to its processes 
inextricable from this analysis An examination of these factors, 
however, demonstrates that  making the general counsel of the 
military departments "chief legal officers," having supervmry 
authority over them respective judge advocate generals, will 
increase the likelihood of improper political influence on legal 
adwce; create confusion and delay over the finality of legal 
opinions; interpose the oversight and authority of civiliana who 
may not have experience and training in  military law between the 
renderers and recipients of military legal advice, create conflicts 
of interest for mditary department general counsel; weaken the 
concept of "accountability." 

I .  Unlawful Commend Influence and Political Agenda- 
The specter of "unlawful command Influence," or unlawful 
influence of a criminal proceeding by the prosecution or those who 
convene and review courts-martial, lessened somewhat in the 
August 14, 1992 version of the Deputy Secretary of Defense 
memorandum The March 3, 1992 version of the memorandum 
contained a provision that  "[clivihan and military personnel 
performing legal duties with respect to organizations or functions 
under the junsdietion of the Secretary of a military department 
shall be subject to the authority of the  General Counsel of that  
military department with respect to the performance of those 
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legal duties."'68 Each of the military departments has structured 
its delivery of crmunal defense services to guard against unlawful 
command influence. The Army, Marine Corps, and Air Force have 
independent defense chains of command, and the Kavy has an 
independent Na\wl Legal Service Command. The "authority" 
provmon of the March 3, 1992 memorandum threatened the 
viability of those organizations because the conclusory language of 
the provision apparently would have given the military depart. 
ment general counsel "authority" over even defense counsel. This 
particular provision of the March 3, 1992 memorandum. however, 
does not appear in the superseding August 14, 1992 vemion. 

Perhaps the greatest danger under the current "chief legal 
officer" and "controlling legal opinion" regxne in the Department 
of Defense LS the susceptibility of legal advice to political 
agendas-not only within the executive branch, but also between 
the executive branch and Congress. The provmons of the Deputy 
Secretary of Defense memoranda may, when fully Implemented, 
institutionalize this susceptibility to political influence, allowing 
it to pervade all legal advice rendered within the military 
departments and to operational commanders m the field Legal 
advice and opinions of the judge advocate generals, however, 
should and must be insulated from political influences 

[Tlhe judge advocate generals [needl to have 
professional independence and not to be subject to 
influences of short-term political vagaries 

To ensure fairness and justice for the brave men 
and women ~n the military who can be, and often are, 
required to place their lives on the line for t hen  
country, the trend has been to increase the judicialma- 
tion and responslbilities of the Judge Advocate General, 
t hus  increasing B need for t he i r  profemional 
independence. 

Thus, many current responsibilities and duties of 
the Judge Advocate General are judicial in nature, and 
require them to exercise independent professional 
judgment uninhibited by extraneous influences This 
includes the certification, selection, training and assign- 
ment of all Judge Advocates, as well as certifying of 
Trial Counsel, Defense Counsel, and Military judges 
They are required to make frequent field inspections. t o  
overview military judicial activities that  emure effec- 

'BBMemorandum D ALwaod, m p r a  note 7 3  svbree (38 iemphssir added, 
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tive administration of the Uniform Code of Military 
Justice (UCMJI and review all general courts-martial as 
prescribed by Articles 65 and 69 (Title 10 U.S Code, 
Section 865 and 869, respectively) 

Indeed, they are a court of last resort in a large 
number of cases They select case8 which are t o  be 
certified to the Court of Military Appeals (COMAA). They 
also have assigned statutory duties concerning Courts 
of Inquiry, Military Cammissmns, and Boards for 
Promotion and Retirement. 

To subject the judge advocate generals to the 
reality, or even the  appearance of, control by [the 
Secretary of Defense1 in these matters which have been 
statutorily consigned to them, would constitute a baaic 
alteration of the checks and balances of the UCMJ, and 
of the statutorily required, as well as perceived, 
independence of these officers.'6B 

The general counsel of the military departments are 
presidential political appointees. At least some of these general 
counsel believe that  a President's administration-f which they 
are a part-has a right, and perhaps a duty, to impose its ideas 
and policies on the  Department of Defense and the military 
departments Furthermore, because each general counsel now 
enjoys the title, "chief legal officer," the position apparently 
empowers its incumbent to act upon those beliefs. By vesting in a 
political official such broad authonty over the enforcement of good 
order and discipline in the armed forces, the checks and balances 
of the UCMJ will vanish, and the potential influence from 
transient political vagaries will rise The objectivity and fair 
administration of military law would continually be threatened by 
presidential election-year polities, by a decline in an admmistra- 
tion's popularity among voters, by an intolerance among political 
operatives for seeing matters of military justice or military 
investigations in  the public media, or by the political ambitions of 
a general counsel. 

One of the military department general counsel has taken 
exception to the assertion that  a general counsel would be 
influenced by the political winds of the day 

"'Penrose L Albnght, The R m m l  SecDef Proposal lo Make General 
Covnssls the C h t d  Le@ Officers of  Their M~iitary Departminis Should be 
Reeonridered, NAVAL R ~ s ~ a r z  A s h  NEWS, May 1992, at 20 (Albnght IS a retired 
Rear Admiral m th. Jvdga Advocate Canrrai's Corps, United Stales Kava1 
Re8W"el 

2"Ser supra nata 163 
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An Army lawyer's goal should be to put any Army 
decision an the best possible legal footing, which will 
involve the same legal considerations whether they 
come from a military or emlian perspective. Both the 
advlce and the solution should rest upon legal pnnci- 
ples which competent attorneys, whether military or 
civilian, would agree apply to the facts.171 

Nevertheless, while all lawyers m government service-whether 
military or cmlian-"should" seek these laudable goals, what 
"should be'' and what actually "is" often are quite different 
Accordingly, even though the military department general counsel 
all may be good and honorable public servants, the legal system 
still should be designed to promote objectivity 

Other respected authonties rigorously challenge the notion 
that the general counsel are '"political lawyers" and that judge 
advocate generals operate in a political vacuum Neither assertion 
likely is completely true. As the Department of Defense Principal 
Deputy General Counsel pointed out,172 a senes of problems in 
the recent past, which occurred in military officer selection 
boards, demonstrated that even uniformed lawyer legal advice 
can be subjected to political influences 173 Such occasional 
transgressions, however, should not prevent policymakers from 
structuring the organization of military legal services to minimize 
systemmlly  the exposure of legal advice to unlawful command 
influence and political agendas. 

Moreover, the differences in the methods of selecting general 
counsel and judge advocate generals provide Some insight into 
their relative susceptibilities to political influences The military 
department general counsel are political appointees of the 
incumbent President. Although ability presumably is the principal 
criterion in selecting each general counsel. presidential 
nom,natians-regardless of the position to be filled-naturally 
depend on other. politically sensitive factors Like other political 
appointees, general counsel typically were active ~n the Presi- 
dent's political party, serve a t  the pleasure of the President. and 
will leave office when the President leaves office. The judge 

L'LHayncs Memo, s u p i a  note 32, a t  10 'emphasis added) 
-"Inrameu w t h  Mr Paul Beach. supra note 6 

. "  
inflvence of pdrtica 
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advocate generals, an the other hand, initially are screened by a 
military selection board, do not engage in formal partisan politics, 
are appointed by statute for a period of four years, and typically 
have retired after serving in  that  position. Finally, while neither 
general counsel nor judge advocate generals are more ambitious 
than the other, the nature of their ambitions would appear to 
differ tremendously. In particular, the military department 
general counsel likely harbor political ambitions of developing 
their current occupations, typically by seeking higher public 
offices, they perceive their assignments as just one step m 
accomplishing a successful career of public service. The ambitions 
of judge advocate generals, however, likely are directed at  
transitioning out of their current occupations, typically by retiring 
and continuing their careere in the private sector. Unlike the 
civilian general counsel, the public service that  the judge advocate 
generals know is miktory service. Therefore, each of them 
understandably and deservedly can acknowledge that  he or she 
has reached the fino1 step in--and the pinnacle of-an already 
successful career in  military law. 

These factors, taken together, do not necesaarily make 
individual judge advocate generals less political than the general 
counsel Nevertheless, they systemically reduce the likelihood 
that  the judge advocate generals will be products of the political 
system a8 well 88 the likelihood they will be subject to improper 
influence of transient political agendas. Congress wisely has 
placed a relatively thick insulation between the roles of the judge 
advocate generals and the political world. 

From a historic viewpoint, it  makes little ~ e n s e  
and, indeed, is regressive to make the Judge Advocate 
General of the  Navy subordinate to the limy’s General 
Counsel, whereby the latter would have the authority to 
screen (and apparently overrule) [Judge Advocate 
General1 legal advice on Military Justice, military 
personnel matters, and other area which for a century 
have been the exclusive domains of Military judge 
advocate generals. 

The present aystem of the Navy not only works 
fine, it  makes sense It allows the Secretary of the Nauy 
to receme legal n d u m  from a politically appointed 
General Counsel on matters inualu~ng polLtml mterests, 
whereas, in the typrcelly apolitical mattem of Mdstary 
Justice, claims, admral ty ,  and military personnel 
matters, the chief legal oduisor to the Secretary 63 o 
career Naval officer selected for excellence, hauing years 
of practxnl “hands-on” experience in the fields of low. 
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It has worked well for many yeara; there 18 no 
good reason to attempt to change i t  If It ain't broke, 
don't fix ,t!"4 

Consequently, to the extent that  the "chief legal officer" and 
"eantrolhng legal opinion'' provisions of the Deputy Secretary of 
Defense memoranda cause a filtering of judge advocate general 
opinion and adwce through a political pnsm, they run counter to 
the common goal of providing impartial legal advice within the 
military departments and to military operational commanders. 

2 The Tools for  the Job-Although a combination of uni- 
formed and civilian lawyers 18 needed to accomplish the DODs 
legal business effectively, each uniformed and civilian lawyer in 
the Department of Defense has a separate area of responsibility 
far which some expertise, training, and experience make him or 
her uniquely qualified Therefore, an important question in this 
analysis 16, "Who generally can be expected to possess the best 
expertise, training, and experience to advise military operational 
commanders in the area of military law-the general counsel af a 
military department or it8 judge advocate general?" The a n ~ w e r  
depends an whether military leaders-both uniformed and 
cmlian-fairly can depend on the military background of a judge 
advocate general to make his or her legal advice more helpful to 
military decisionmaking than a general C O U ~ S ~ I ' S  legal advice 

The prerequisites to these positions provide 8ome insight in 
resolving thia isme The only statutory requirement that applies 
to a nominee for a military department general counsel LS that  he 
or she be " . appointed from civilian life by the President, by and 
with the advice and consent of the Senate "176 A nominee for a 
judge advocate general, in contrast, not only must be appointed 
by and with the adwce and consent of the Senate, but also must 
have had at least eight years of experience m legal duties as a 
eommmsioned officer; and must possess the qualities necessary to 
become either a rear admiral in the Navy. or a major general ~n 
the Army or An Farce lie A nominee for judge advocate general 
who satisfies all of these legal prerequisites must be, by 
definition, an expenenced lawyer tn military law, a seasoned 
military officer, a knowledgeable leader in his or her respective 
military sermce, and a tested practitioner who has achleved the 
"pinnacle" of a career in military law Accordingly. military 
leaders can be assured that the judge advocate generals are 
highly qualified lawyers within their respective departments 
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because the law demands that  these pasitions be filled with 
individuals who already possess substantial expertise, training, 
and expenence in military law. 

On the other hand, while the general counsel of the military 
departments are undoubtedly skillful and intelligent lawyers, 
nothing requrrss that  they know anything about the military, or 
have any particular degree of legal experience-either in  or out of 
the military. Unlike the judge advocate generals, the general 
counsel may have little or no military experience, may possess 
iittle or no legal expenence, and have long-term poiitical 
aspirations 

The organizations headed by the general counsel of the 
military departments and the judge advocate generals also differ 
widely. The judge advocate generals are in  charge of vast, 
worldwide organizations dedicated to meeting the legal needs of 
the warfightere. Legal problems arise in all areas of the law, but 
particularly in areas such as international and operational law for 
units engaged in  hostilities m which miiitary discipline takes on 
mtal importance. The members of the services' judge advocate 
general organizations are available to be deployed to combat 
areas to address these problems A civilian legal service is not 
available for this purpose. Judge advocates in the fleet and field, 
experienced military officers and lawyers, provide legal advice 
and aasistance to military operational commanders relatively free 
of institutional conflicts of interest, and are particularly attuned 
to the legal reqmrements af the operational commander. These 
lawyers must possess a broad understanding of the  authority of 
the operational commander, the specialized needs of good order 
and discipline within the militaly service, and operational law. 
Mast significantly, these lawyers are directly accountable to their 
operational commanders. 

The relatively smaller organizations of the general counsel of 
the military departments are structured quite differently. In the 
Navy, for example, 

Over the years, the Office of the General Counsel 
of the Navy has grown to include a Central Office, 
which include8 that  portion organizationally within the 
Oflice of the Secretary; the Patent Counsel for the 
Navy, the Offices of Counsel far the Commandant of the 
Marine Corps, the Military Sealift Command, the Offce 
of Naval Research, the Office of the Comptroller of the 
Navy, the Naval Data Automation Command, and the 
various Systems Commanda. It also includes Offices of 
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Counsel for Navy and Marine Corps field actiuties, 
together w t h  their Branch or Regional Offices 

All lawyers in this organization are, by vlrtue of 
regulation, selected by the General Counsel subject to 
the approval of the head of the naval activity to which 
assigned. The General Counsel prepares, or assigns 
responsibility for preparing, performance-ratings for all 
lawyers in the Office of General Counsel, and reviews 
all such reports. All personnel actions affecting these 
lawyers, such as changes in grade, transfers or 
terminations of sermces, and establishment, revmon, or 
elmunation of position descriptions, are subject to the 
approval of the General Counsel. Additionally, the 
General Counsel has establiahed Regmnal or Branch 
Offices and has appointed lawyers to staff them. 

This structural alignment haa three related defi- 
ciencies. First, except for Militaly Justice and Legal 
Assistance functions, responslbdity for bath legal policy 
formulation, program implementation, and oversight 
authority is vested m a single officer. the General 
Counsel Second, field civilian lawyers m the Depart- 
ment are not accountable to the commanders for whom 
they work, but anewer to a distant General Counsel 
Third, the Department is required to support two 
separate worldwide legal organizations m both the 
Navy and Marine Corps.177 

Contrast to the field-oriented oreanizations of the iudee . _  
advocate generals, the offices of the military department general 
counsel are concentrated at  the headquarters level and are 
predominated by very senior officials. According to the 1992 
"Plum Book,"'78 which lists the various senior officials in the 
United States government who are m positions of making and 
supporting government policy, the Washington, D.C , area alone 
has twenty-two senior government executives ~n the offices of 
military department general counsel-seven in the Army, five in 
the Navy and ten in the Am Force.l7* 

The didparity between the qualifications necessary for an 
officer to be selected as a judge advocate general and factors used 

"'Department af the N a v ,  Ofice of the Judge Advocate General 
Admimsrrams Law Dmmon,  mimarandvm Department of Lhr .li,uy 3 In d ,  
S~gmfieantly, the Oftilee of the Navy General Caunsd IE far larger than the aiflceb 
of the Arm" Osneral Counsel and the Air Farce General Counsel  
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to nominate a miiitary department general counsel, are tremen- 
dous As gifted and dedicated as they are ~n t hen  traditional 
areas of expertise, general counsel simply lack the training and 
experience in military law possessed by every judge advocate 
general, and the organizations to which the general counsel 
belong are not structured to provide direct assistance to military 
operational commanders. The practice of military law is a 
specialty for which the services' judge advocate generals organiaa- 
tions are uniquely structured, and for which military lawyers are 
uniquely trained and expenenced. Therefore, from B policy 
perspective, designating the general counsel as "chief legal 
officers" over the judge advocate generals and members of their 
organizations makes little sense. 

3. Seruing T w o  Mostem-The March 3, 1992 memorandum 
would have made the general counsel of the military departments 
"subject to the authorities of [both] the Secretaries of the military 
departments. . and the General Counsel of the Department of 
Defense . "180 This provision was particularly disturbing from a 
public policy perspective, because i t  would have set up a dual 
chain of accountabiiity and almost certainly wouid have invited 
conflicts of Interest for the general counsel of the military 
departments. First, whenever the interests of a particular service 
secretary diverged from the interests of the General Counsel of 
the Department of Defense, that  military department's general 
counsel would have to resolve a conflict of mterest Specifically, 
the advice provided by a mihtary department general counsel may 
depend upon which of the two masters he or she 18 bound by law 
to serve, OT whose intereats he or she 1s compelled by ethics to 
protect. Second, law and policy tend to merge a t  the level of a 
military department secretary. With the purest motives in mind, 
the military department general counsel would be in a position to 
settle "policy" issues on "legai" grounds, before they ever came to 
the attention of the military department secretary. Coupled with 
the "chief legal officer" and "controlling legal opinion" provisions 
of the memorandum, the accountability of the mditary depart- 
ment general counsel to the Department of Defense General 
Counsel would have stripped the Service secretary of his or her 
ability to obtain impartial legal advice 

Fortunately, the "dual accountability" provision of the March 
3, 1992 memorandum did not BUMVB in the August 14, 1992 
version of the memorandum Nevertheless, the potential for 
conflicts of interest under the current "chief iegal officer" and 
"controllmg legal opinion" regime continue to threaten a service 
secretary's ability to obtain balanced legal advice. This problem LS 

laoMemorandum D Atwood. supra note 73,  at aubasc (1) 
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most evident a t  the field and fleet level, a t  which a judge 
advocate delivers legal advice to a military operational com- 
mander. With few mmor exceptions, military lawyers s t  these 
levels are completely accountable to the operational commanders 
for whom they work-they ~ e r v e  one ''master " Accordingly, they 
are particularly attuned to the legal needs of those commanders. 
anticipating their legal requirements, and synchronizing the 
provision of legal SIIVICBS with the other aspects of military 
operations Although attorneys from the offices of the military 
departments' general counsel are attached to the staffs of mditary 
operational commanders a t  operational levels, they are account- 
able directly to the general counsel of the military department- 
that  IS, they serve two "masters." Conceivably, if a military 
department general counsel habitually attempts to accommodate 
transient political interests, the advice provided by the attorneys 
who are accountable to that general counsel likely will be 
similarly accommodating, and perhaps inconsistent A military 
operational commander, however, may be confronted suddenly 
with a mynad of ummagmed ISSUOS, forcmg him or her rapidly to 
make a number of decisions based on extrapolations from the 
sound legal advice he or she LS accustomed to receiving. That 
commander, who is looking for any thread of consistency and 
predictability that he or she can draw upon to facilitate prudent 
decision-making, I B  ill-served by the vagaries ansmg  from such 
political accommodation 

Fmally, another ~ e n ~ e  of the term "accountability" 1s 
important in analyzing the impact of the Deputy Secretary of 
Defense memoranda. For centuries, the United States military 
has honored the principle of accountability for those in command 
Navy Regulations. for example, state the following 

The responsibility of the commanding officer for 
his or her command 1s absolute, except when, and to the 

~~ 

-"Camcidentally. shortly after the Deputy Secretary of Defenbe issued rho 
March 3,  1992 memorandum the Secretary of Defende criticized a congressional 
propod  to  ?reate a new post of director of national melhgence This new poet 
wa8 t o  h a w  authonty over both mditar) and cmlian mrelhgence agenem and the 
power t o  make them work together at  l e i s  cast The acting Defense Department 
General Counsel "labeled as 'unacceptable' p m v ~ ~ i o n s  that  rauld e v e  the 
mtelligence director aurhanty t o  'manage' the collection uork of the IPafranal 
Security Agencyl and the [Defense Intelligence Agencyl ' Wash h a t .  Mar 24, 
1992. at  A l .  7 The acring Defense Department General Counsel stated that them 
t w  agencms are, bg Is_ " tombac ~uppor i  agencies' that must be ~ p e c d l y  
responiiie lo  the nerds o/ mi-fighting e s m m u n d m  " Id (emphasis added' BY 
the ~ a m e  ratmnsle, each eemce's judge advacate gsnrraya carpa i s  B 'combat 
support agency' that should be 'e~pecrally responnre 10 the needs of war-fighting 
commandera The noted pmvmonr of the Augvat 14. 1992 memorandum redme 
such responaweneas 
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extent to which, he or she has been relieved therefrom 
by competent authonty, or as provided otherwise in 
these regulations. The authority of the commanding 
officer is commensurate with his or her responsibility. 
While the commanding officer may. a t  his or her 
discretion, and when not contrary to law or regulations, 
delegate authority to subordinates for the execution of 
details, such delegatcon of anthorrty shall m no way 
reliebe the commanding offzcer of contmued respon- 
scbility for the safety, well.bemg and efficiency of the 
entire commond.182 

75 

All of the military s e r v i c e ~  share the axiom that, although an 
officer's authority 18 delegable, his or her accountability never 18.  
A captain of a Navy ship, for example, expects to be relieved of 
command when his or her ship runs aground, even if subordi- 
nates, by delegated authority, were completely in control of the 
ship a t  the time of the incident The captain remains accountable 
for the incident The recent uproar 0 x 1  the "Tailhook incident 
surely stemmed, a t  least early on, from the failure of those 
highest in the chain of command to take responsibility-that IS, to 
be held accountable-for the untoward affair. 

Accountability does not exist in a vacuum The military 
justice system is designed to promote good order and diacipline, 
largely to serve and protect the honored principle of BCCOUII- 
tability 183 The system strives to handle purely disciplinary 
questions in a purely disciplinary environment. Until the ''chief 
legal officer" efforts of the early 19908, the system remained, as It 
should be, relatively insulated from the political process. One of 
the great dangers of the "chief legal officer" and "controlling legal 
opinion" provisions of the Deputy Secretary of Defense memo- 
randa 1s that  the good-arder-and-discipllne sy&m will be subject 
to influence and warping by the political process. To the extent 
t ha t  political overtones pervade this system, the principle of 
accountability will falter. Former Assistant Secretary of Defense 
and Secretary of the Navy, James Webb, speaking about the 
Tailhook scandal, made the following statement: 

In the military the seemingly arcane concepts of 
tradition, loyalty, discipline and moral courage have 
carried the services through cyclical turbulence in peace 
and war. Their continuance i s  far more important than 
the survival of any one leader. It is the functmn of the 

"'NAW REGS 1890, supra note 47, 5 080211) (emphasis added) 
-bJlntmv~ew adh  Rear Admiral John E Gardan, supra nme 116 
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milrtory's top o f f m i s  to ort'culate that importance to the 
civilton politrcol process. And an officer who allows a 
weakening of these ideals in exchange far self preserva. 
tion LS no leader a t  all. 

The implications from the forced retirement of . . 
two rear admirals, as well as a handful of related eases, 
suggest not that  the Navy is getting tough on those who 
practice Intolerance, but that  any actuation u t h  
polrtieal overtones w ~ l l  be treated as a eonuiction 184 

If the President's admimstratmn has B "nght and perhaps a duty 
to impose its ideas and policies"la6 on the Department of Defense, 
every possible step should be taken to ensure that legal services 
are structured to support and enhance good order and discipline 
in the military. Absent a balance Ln the delivery of those legal 
services-that is, absent the "independent military perspective" 
-military decision-makers often ml l  tend to resolve issues on the 
basis of polities instead of good order and discipline 

Accordingly, the process of formulating broad legal policies 
a t  the political-appointee level should be separate from the 
process of implementing and executing those policies in the field 
or fleet The framework of the military justice system faeditares 
this separation To the extent that the "chief legal officer" and 
"controlling legal opinion" provisions of the Deputy Secretary 01 
Defense memoranda obscure the distinction between the subjec- 
tivity inherent in policy formulation, and the goal of objectivity in 
enforcing good order and discipline, they are unwse from a public 
policy perspective 

N Conclusions and Recommendations 

M y  experience in gooernment IS that tohen thmgs 
ore nan.controoersia1, bsautLfulls eoordrnoted and all 
the rest, i t  must be that there IS not much going on. 

J o h n  F. Kennedy 

A Conclusions 

The goal shared by every official involved in military policy. 
making 1s to structure the military legal system to provide sound, 
impartial legal advice to officials in the Department of Defense 

"*PY TIMES, Oct 6, 1992, BL A23 femphasia added, 
. ~ S S r e  ~ u p r a  note 163 
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and the military departments, and to military operational 
cammanders.'e6 This concept should be the starting point of 
analysis. 

The provisions of the three Department of Defense efforts of 
the early 1990s to make the general counsel of the military 
departments their respective '"chief legal officer," with the 
authority to render "controlling legal opinions," have pushed the 
military legal systems into uncharted territory. Contrary to one of 
the apparent objectives of these efforts, the provisions have 
confused-rather than clarified-the relationship between the 
judge advocate generals and the general counsel of the military 
departments The single greatest source of confusion 1s the 
meaning of the term "chief legal officer." Possible meanings of the 
term, as depicted below, may range an a continuum from the very 
benign to the very authoritative: 

o( mi* -t General caund Conw1 
GTer Judge m t e  General Y *Llord€d b y ' W L € @  w 

d 'cantmlllnp L€@ Prcddana 

Lesi Dsgrcc Gicatcrt Degree 
Of convo1 Of Control 

h i e d  10 Rerpc&e Full Ploracal 
OdY 

L - - 
Arcas Of Erpcmre ContrOl 

Although legdat ive history fails to define the term, "chief 
legal officer," and decision-makers cannot agree on its meaning, 
some clues indicate that  proponents of the three Department of 
Defense effort8 of the early 1990s intended its meaning to appear 
on the far right side of the continuum Most noteworthy among 
these clues is the modeling of the "chief legal officer" provision 
after the same provision of the Department of Defense General 
Caunsei statute, which points toward "full eontroi" of the judge 
advocate generals by the military department general counsel. A 
military department general counsel's legal opinion would be 
binding on that  serylce's judge advocate general; a military 
department general counsel would be empowered to use the  
resources of that  service'a judge advocate general for any purpose; 
and a military department general counsel would be empowered 
to intervene in  any legal issue pending before that  sermce'8 judge 
advocate general If the general counsel believed the issue was of 
general concern to the military department or that  department's 
secretary 

-*see supra part I B 



78 MILITARY LAW REVIEW [Vol. 139 

Despite these clues, however, several factors that  limit the 
scope of a rational definition of the terms "chief legal officer" and 
''controlling legal opinion'' tend to push their meanings far to the 
left, benign side of the continuum. A "right side" definition of the 
terms is inconsistent with the Goldwater-Nichols A& rejection of 
full integration of military and cmilmn staffs Such B definition is 
equally inconsistent with the exclus~on of the military department 
secretaries from the operational chain of command. Moreover, the 
Secretary of Defense's authority to impose B "right side" definition 
is doubtful. Finally, adopting a "right side" definition clearly 
would undercut the statutory authorities of the military depart- 
ment secretaries and the judge advocate generals. Accordingly, 
several substantial factors inhere against an adoption of a "right 
side" definition. 

Perhaps more Lmportant than the rea8ons weighing against 
a "right side" definition of the terms, "chief legal officer" and 
"controlling legal opinion." are the normative reasons for adopting 
a "left side" interpretation of these terms Modeling the 
orgamzatmn of the military departments after the structure of the 
Department of Defense does not make good sense because of their 
tremendously different evolutions and missions. Moreover, the 
provisions add a t  least one more layer of bureaucracy to the legal 
process, calling into question the finalit) of judge advocate 
general opinions with no apparent benefit. This loss of repose in 
military legal decision-making reduces organizational effective. 
ness and effiiexncy. and detracts from accomplishment of the 
military mission Furthermore, while civilian control of the 
military LB dogmatic. it neither justifies, nor 1s enhanced bl-. the 
"chief legal officer" and "eontrolhng legal opinion'' provisions 

From a public policy perspective a "right side" Interpreta- 
tion of the provisions will came the filtering of a judge advocate 
general's opinion and advice through a political prism This 
filtering will increase the likelihood that politics improperly could 
influence the provmon of legal advice and 8erwces within the 
military departments and to m h t a r y  operational commanders 
Moreover, it will svpenmpose the authority of attorneys working 
for the military department general counsel over judge advocates 
who practice in the specialized area of military law-an area of 
the law in which the organizations supporting military depart- 
ment general counsel lack not only facilitative structure, but also 
personnel with adequate training and enpenenee. Finally, the 
"right side" interpretation tends to merge legal policy formulation 
and execution and encourages, or a t  least allows, political 
solutions to nonpolitical questions Accordingly. It will create 
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mewtable conflicts of interest for the military department general 
counsel, and weaken considerably the important concept of 
"accountability" in the military service. 

Consequently, authoritative interpretations of the ''chief 
legal officer" and ''controlling legal opinion" provisions contained 
m the Deputy Secretary of Defense memoranda manifest the 
substantial problems ~n shifting toward B hierarchal relationship 
between the cinhan general counsel and military judge advocate 
general organizations in the armed services On the other hand, 
by adopting the "left side" interpretations of the terms-that is, 
adopting benign definitions tha t  acknowledge these organizations' 
common goal and reinforce them parity-these problems diminish 
tremendously. More importantly, the problems tha t  derive from 
''right side" interpretations of these terms demonstrate the 
benefits of actually buttressing these organizations' cooperative 
and mutually supportive relationship, and of clarifying and 
delineating the respective roles and functions of the judge 
advocate generals and the military department general counsel 

B. Reeomnendotrons 

First: Maintain the distinct general counsel and judge 
advocate general organizations in each of the mili tary 
departments. 

Second: Generally describe the functional areas assigned to 
the general counsel and the judge advocate generals in statute, 
and clarify who-the general counsel or the judge advocate 
generals-shall bear the primary responsibility and accountability 
in those functional areas. A starting paint far the Navy, for 
example, would be the current "division of labor'' under Navy 
regulations 187 As each of the military departments haa evolved 
differently with respect to "dinsmn of labor" between the general 
counsel and the judge advocate general, the statutory language 
would have to be tailored accordingly Further, clarify that 
supervision over the general counsel and the judge advocate 
general in the performance of duties in those functional areas 
shall be subject to the direction of only the secretary and the chief 
of staff of the particular military department 

Third. Take one of the following three approaches to the 
terms "chief legal officer" and "cantrolhng opinion": (1) eliminate 
the terms altogether as they apply to military department general 
counsel, (2) clarify them by Statute to apply only to the general 
counsel's statutorily-defined functions: or (3)  chanee the term 
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"chief legal officer" to "senior legal advimr," which will imply a 
matter of protocol (left side of the eontmuum) instead of a matter 
of authority and control (right side of the cantinuuml 

Fourth. Study the value of statutorily designating the judge 
advocate generals as the lawyers to the military departments' 
chiefs of staff and BS the military justice counsel to their 
respective department secretaries. Concomitantly, study the value 
of statutorily designating the general counsel as the lawyers to 
the military department secretaries for all matters except of cases 
Involung military justice functions. These designations essen- 
tially would make the general counsel "chief legal officers" for 
matters under the cognizance of the military department 
secretaries except military justice matters, and would make the 
judge advocate generals the "chief legal officers" for matters 
under the cognizance of the military department chiefs of staff 
Likewise. the Staff Judge Advocate to the Commandant of the 
Marine Carps would be the "chief legal officer" for matters under 
the cognizance of the Commandant. Effecting these redesignations 
would require several Steps First, the Navy Judge Advocate 
General must he removed from the Office of the Secretary of the 
Navy 186 This change would remodel the Navy'8 legal services 
framework after the organizations that already exmt m the Office 
of the Secretary of the Armylas and the Office of the Secretary of 
the Air Forcel*o. Second, the statutory provision that makes The 
Judge Advocate General af the Army the "legal advisor of the 
Secretary of the Arrny"l9l must be abolished. Finally, all of the 
affected military department regulations must be modified to 
accommodate these redesignations lSp 

The Department of Defense needs the S ~ N ~ C ~ S  of both 
civilian general counsel attorneys and uniformed judge advocates 
Congress wisely has provided for both. and each organization has 
evolved to take advantage of its relative training, experience, and 
expertise Their structural evolutions, however, do not indicate 
that either one of these organizations should oversee, supervise, 
or control the other a8 "chief legal officer." To the contrary. the 

dif) Gen Orders Yo 17, supra note 36, 
which currently d e n p a t e s  the Army General Caunael as the "chief legal officer' 
of the Department of the Army The h r  Force would need to modify SECAF Order 
111 1. supra note 44 which currently designates the Air Farce General Counsel a i  
the 'final legal aufhonty'  an all nonmhtary lustire matters ansing in the 
Department af An Farce The S a ~ a  cvrrent dealgnation a1 the S a i ~  General 
Caunsel ad the ' p m c ~ p a l  legal adnaor fa the Secretary" would arand 
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Department of Defense histoncally has benefitted most from a 
cooperative and mutually supportive relationship between the two 
organizations. Changing this relationship would detract from 
their common goal of providing effective military legal services 
and sound, impartial military legal advice-= goal whose 
achievement is essential to accomplishing virtually every modern 
military mission. 





REASON, RETALIATION, AND 
RHETORIC: JEFFERSON AND THE 

QUEST FOR HUMANITY IN WAR 

BDRRL'S M. CARNAHAK' 

[Tlhe Old World imagmed the Enlightenment and the 
N e u  World reolrred it The Old World inuented it, 
formulated rt, and agitated rt; Amerm absorbed It, 
reflected It and institutionolmd rt 

I. Introduction 

Few did more than Thomas Jefferson to institutionalize the 
enlightenment in  America. From polities and law to education and 
architecture, his ideas touched almmt every aspect of early 
American culture One part of his career, however, largely has 
gone unnoticed. From 1775 to 1785, he was deeply involved in 
efforts to humanize the eighteenth century law of war. 

During his first term in the Continental Congress, Jefferson 
concluded that  appeals to reamn and threats of retaliation, would 
compel Britiah authorities to improve the treatment of American 
prisoners of war. Later, 88 Governor of Virgima from 1779 to 
1781, he would attempt to apply this strategy in  practice. At the 
same time, he was faced with the new problem of ensuring that  
British prisoners in V r a n i a  were treated properly under the laws 
and customs of war After the Revolution, he drew on his 
experiences as Governor, and lamed Benjamin Franklin in 
promoting a new diplomatic strategy for protecting prisoners and 
civilians The results of this approach, however, also proved to be 
disappointing. 

11. The Law of War 88 Jefferson Found I t  

The eighteenth century now is regarded as an era of limited 
war, during which an army typically would fight m a restrained, 

'Manager. Weapons Pmliieratian A d y m s  Dinman. Science Appliraf~ons 
International Carp , MeLean, Virglnia J D 1969. Northwestern Umversity. 
LL M , 1974, University of Michigan. Lieutenant Colonel (retaedl U.S An Farce 
Member. Illinois and Yirmnia Bars 

'Henry Camrnager. Amrr~ca lind h e  Enlightenment, ~n J ~ ~ a e n s o r  
h ' m r o s ~ ~ m ~  AND THE E ~ Z I C H T E ~ E V T  3 I19751 
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chivalrous, and civilized manner 2 Relpng on the law of nature as 
revealed by reason. Jean-Jacques Rousseau argued in a famous 
passage that  war should be considered B relationship between 
sovereigns, and not their peoples. Prisoners of war and unarmed 
mvllmns should be affected very little by the wars of t h e n  
sovereigns 

Rousseau, however, was not an authority on the law of 
nations. Legal treatises from his era disclose B more confused 
situation.' One authority, Emmench Vattel, believed that  Rou- 
sseau's ideals had been incorporated into positwe law. These 
salutary reStraints had amen because "at present, war is carried 
on by regular troops," with the result that  "the people, the 
peasants, the citizens take no part in It and generally have 
nothing to fear from the sword of the enemy."6 

?See REEIIALD STCART, WAR AND A ~ ~ E R I C A N  THOUOHI 18 (1982r 
iSir Jean.Jacquei Rousseav, The Social Cantm i .  an 38 GREAT BOOYS OF 

1Tar then i s  a relation. not between man and man. but between State 
and State. and individual8 are enemlei only accidentally, nut a i  men 
nnr even aa citizens. but a& soldiers. nor as members of t h n r  country 
but as Its defenders The objact of war being the destruction of the 
hostlle Stare. the ather mde hae the r u h t  to kill its defenders while 

TXE WEITERU WORLD 387. 390 'G  Cole t r a m ,  1952) 

they are bearing  arm^, but 88 soon ai they lay them down and 
rurrender, they cease to be enemies or the inatrumenti of the enemy 
and become nnee mare  imply men, whose life no one has the nght to 
fake These pnnciplei are not fhone of Grotrua, they are not based 
on tho authority of poets. but denred from the natura af reality and 
based on reaim 
'Aerardmg 10 Vattel. whose work on the law af nstiani was used widely ~n 

early Amenea. obligations under the law of nations denved from both the 
"neeeaaary law,' which was d1ctaf.d by reason and natural Isu and was 
inherently binding by Its nature. and from positwe Isw The p ~ s i i i v e  law of 
nations. m turn was mrnpoaad of three elements custom, treatlei, and the 
'valuntari' law of nations The l a w  of war pnman ly  w e  embodred in c n m m  and 

Chitty ed 18551 '1758r The vdunt~ry  law of natmna-no longer recognized 8s B 
mum of modern ~nternaflonal law-ompnaed a set of "urnlateral rastrami~.'  
which European stsfes adapted aa a "neceseary result of their reepeet of the 
independence of other nations " These restraints served pnmanly a i  ~ u p p m t  far 
the legal fiction under which d l  sides in a war bstwesn European powers were 
regarded as u,agmg a ' just war.'  even though lagcally only m e  could have had a 
lust cause far fighting Id a t  lxiv A similar structure was used by Secretary of 
Stare Jefferson m hrs 1193 opinian for Prsmdsnt Waahinglon He dropped the 
concept of "voluntary' Imw. but atherwise vaed the following elements noted by 
Vattel  "The Law of nations 18 composed of three branches 1 The Moral law af  
onr nature 2 The Usages of nations 3 Their ~ p e e m l  Canventma Opmman on the 
French Treatma, Apr 28, 1793 zn TaaMAs JEFFERSOU. WRITWOS 422-23 'Library 
of Amencs ed.. 19841 

~ S a o  V ~ r r ~ r  ~ u p m  note 4, BL 351-52 Vattel agreed with Grofiui that  
a~saasinstian and the use of p a m n  ~n war *ere contrary t o  bath custamary la* 
and the l a w  of nature Thaai who look solely sf Vaftel.8 work ma) form an 
erroneously optimistic mew of the humanity and enlightmmmt of the eighteenth 
century law of war Sea, a e ,  George Coil, War Crimes of Ihr Amrircan Reuoliiiion, 
82 MIL L REV 171. 185 (1978) 

ial see EMMERICH VATTLL, Tar hw Or N * ~ , O ~ S ,  IW~, hIY-ixII (J 
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The optimism shared by Rousseau and Vattel was not 
universal. Whereas one saw the clear dictates of reason and the 
other found binding rules of law, many authorities saw only 
confusion and cruelty, alleviated by occasional acts of generosity. 
For Instance, Cornelius van Bymkershoek declared that "every 
force IS lawful in war. So true 16 this that  we may destroy an 
enemy though he be unarmed, and for this purpose we may 
employ poison, an assassin or incendiary bombs . . . in short, 
everything is legitimate against an enemy."e It was still "lawful to 
hang prisoners of war," though Bynkershoek conceded that this 
was no longer a common practice.' Perfidy, the violation of an 
express promise or agreement between the parties to a conflict, 
was the only act that  Bymkershaek regarded a8 strictly forbidden 
in w a r B  For example, a common stipulation in commercial 
treaties of the period-* breach of which would have constituted 
perfidy-provided that if war broke out between the signatories, 
the citizens of each nation would be allowed a set period in which 
to wind up their affairs in the other party's territory.g 

Christian Wolff stood somewhere between Vattel and 
Bynkershoek in his view of what was unlawful in war. While the 
law of nature dictated that a prince fighting a just war neither 
dhould kill, nor should injure, the noncombatant subject8 of his 
enemy, Wolff noted that the "euatoms of certain nations" gave a 
"general license" to kill all enemy subjects. Unlike Vattel, Wolff 
regarded asaassination, the u8e of poison, the plundering of 
private property, and the destruction of "flour and food and 
drink" permissible under the law of nature."J 

Pufendorf, like Wolff, based his system on the law of nature 
as revealed by reason. To him, however, reason dictated fewer 
restraints on those fighting a j u t  war than i t  did to Wolff. In 
Pufendorfs view, the parties were allowed "to m e  force to any 
degree . . or 80 far as [they] think desirahle."ll 

&Id at 16 
IZd at 26-29 John Adams. far example. inilvded such a pramman ~n srtlcle 

Xu11 of the "Model Treaty" he drew up far the Contmntal Congresa ~n 1776 4 
PapEii i  OF JoHl AD*?*S 284 IR Taylor e d ,  19791 (I'su months aRer the 
pmelamatron of war ehall be allawed ta the merchants% for settlmg and 
transparting then goads ") Adams took this prumsion from the Treaty of 
Utreeht of 1713 between France and Great Bnfam Id at 263 

C Wo~rr,  THE LAW OF NATIOXIJ T ~ E A T E ~  Aocammo TO A SC~ENT~FIC 
METHOD 409-50 (F Hemelt trans,  Oceana 1964) (17611. 

" S P ~  S PUFENDOEF. THE h w  OF N m u a ~  AKD OF SATIONS 1298 !C & W 
Oldfather trans, Oceans 1964) 
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I11 Sources of Jefferson's Approach to the Law of War 

Because of the diversity of views. a statesman ln Jefferson's 
era would face a bewldermg variety of opimons whenever he 
consulted leading writers on a problem under the laws and 
customs of war. Jefferson's effort8 to reconc~le these YEWS, or to 
find his own path to reason and humanity in war, reflected many 
different influences. Some of his reasoning was common to most 
educated men of that  era, but much of his thinking was unique 

Jefferson's education and experience as a lawyer were 
perhaps the greatest influences on his thoughts. From 1767 to 
1774, Jefferson practiced before the Virgnia Governor's Council- 
both in its capacity as the colony's hlghest court of common law 
and equity (the General Court) and as the royal governor's pnvy 
councL'2 This experience impressed upon him--as it would have 
impressed upon any good lawyer-the value of careful drafting, 
the significance of textual analyms m documents, and the 
importance of technical distinctions. He also sought out the 
historical origins of English legal rules and institutions, taking an 
antiquarian's delight in ferreting out the allegedly Anglo-Saxon 
roots of the common law. Jefferson regarded these early English 
institutions as more appropriate for a free people than the 
monarchical institutions created by the Normans 1 3  

"See FRUII DEWEY, THOMAS JEFFERSON, L a ~ x n  16-19, 22-23 81986' The 
C O Y ~ C ~ ~  eonmted of twelve eminent Virpnianb, who advrsed the rnysl governor 
and a m e d  at his plesrvre Few had any legal training Sitring ab members of the 
c ~ l ~ n l s l  p n w  C O Y ~ C I ~ .  they heard a vsrlefy af ~dsues that today r o v l d  be clsaalfied 
a% matter8 of administrative law-matters such BQ the vahdlty of land patents 
and disputes OWT l o c d  oiflces Practice before thm body undoubtedly acted as s 
check on Jefferson's tendency to become immersed m acholsrly iubtlst~ea and 
must have required him to reinforce technical s i p m e n i s  with others based on 
sound pohc? snd common iense wherever poiaible On Jefferaona lmmer~mn I" 
the technicalities of the law BQ B student under George Wylhe. see D U N . ~  
MALOVE. JEFFERSOI TEE VJBOIKL~V 67-73 (1948r When suited to  a particular 
case. Jefferson could demonntrate a mastery of the legs1 schalarihip of h u  time 
In particular. the rriften arguments in an arbitranon u s e  m uhieh Jefferson 
apposed hia old teacher \%'@he, displayed 'enormou~ erudition' on bath sides 
DENEY. mypio. at 24 In addinon, Jefierran WBQ fully capable of u m g  a 
comparanve law approach An outline untten IO prepare for a divaroe petitmn to  
the Virpnia leprlafvre cited Jeuish. Roman. Greek, Celtic Turkihh and 
Prusiran l a w  and practices Id at 10-72 

"'Jefferson had iome of the instincts of an antiquary. for whom the pasf 
was a rich mricellany of marveld and m).stenad Msrcui Cunhffe Thamaa 
Jefferson and the Dangera of the Pail, 6 Wrisoa Q 96. 104 11982) Jeffereon'r 
draft bill to renee Virania eriminsl Isw, for example, 1s h e a d y  footnoted ta 
Anglo-Saxon laws and precedents. upon which he relied far more heavrly than on 
Enlightenment writera such 8s Beecana See A Bill for Propornonmg Crime6 and 
Pumshmenfi. bn THODUS J ~ r r ~ n a a s ,  Wmrrras. supm note 4 at  349-64 Jeffsrron 
denved h u  Ldeshred n e w  of the Anglo-Saxons from the eighteenth ~ e n t ~ r )  
English Wligs, and from the seventeenth century Englmh 'Commonwealth men " 
who had resmted m y s l  power under the Smarts See HEX.). MAY T m  
E n ~ r o a n r ~ ~ a r  IZ Awu~mca 288, 293 11976,. Cunhffe, supra. at 104 
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Distaste for the medieval past, whether reflected in Gothic 
architecture or Karman feudal law, was another recurring theme 
m Jefferson's thoughts. The relatively bright light of ancient 
civilization had been followed by darkness and superstition in  the 
Middle Ages. In  his own time, this darkness was being succeeded 
by an age of reason that  promised to be far more bnlliant than 
anything that  had gone before." 

Coupled with reason, Jefferson drew from the Scottish 
Enlightenment a belief that  an innate moral sense existed in  each 
individual.15 Reason and the moral sense were the chief source of 
the law of n a t u r e i t s e l f  a source of the law of nations. In 1793, 
Jefferson wrote that  the "moral law of our nature" was the first of 
the main "branches" of the law of nations. 

The first of these . . 18 . . the Moral law to which 
Man has been subjected by his creator, & of which his 
feelings, or Conscience as it  is sometime8 called, are the 
evidence with which his creator has  furnished him. . . 
For the reality of these pnnciples I appeal to the true 
fountains of evidence, the head & heart of every 
rational and honest men.16 

This innate moral 8ense provided a means by which a statesman, 
using human resson, might reconcile conflicting legal opinions. 

Questions of natural right are triable by their con- 
formity with the moral sense & mamn of man. Those 
who write treatises of natural law, can only declare 
what their own moral sense & reason dictate in the 
several cases they state. Such of them 8 8  happen to 
have feelings & a reason coincident with those of the 
wise & honest part of mankind, are respected and 
quoted as witnesses of what is morally right or wrong 
in particular cases. Grotms, Pufendorf, Wolf, & Vattel 
are of this number. But where they differ, & they often 

"See Cunhffe. supra note 13, at 102.08 
"As a man of the enlightenment who believed m the ~ p p l i ~ a f m n  of reaaan 

ta soclefy 8s well -e t o  nature, Jefferson throughout hls hfe pursued the use of 
reaaon as the means by which rnankrnd could obtain a more perfeet society 
NOBEL COK~.~KOX*M, lu Pmsurr or Rnason THE LIFE OF W0-s J ~ ~ r ~ a a o z  xv 
(19871 On the "moral sense" and the impact af Scottish thinkera on Jefferson and 
America. aee K * ~ L  LEWSN, n i o \ u s  JEFFERSO)I. A M E R I C ~  HL.WYIST 131-34 
(19861, M*r. supra note 13, at 344-46 Lord Kames apparently WBI especially 

at 29, 49 

WRITITCS. supra note 4, at 422-23 

lnnventlai On ~ ~ f f ~ ~ ~ ~ ~  see LEHMUTI. lupio, at 181.84: cf cLINIIoM,5. gupm. 

'bopmion on the French Treaties, Apr 28, 1793, zn Taomr J ~ i i ~ a s o r ,  
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differ, we must appeal to our own feelings and reason to 
decide between them 1' 

Conflicting international usages and customs might be 
reconciled similarly by assuming that, deapite aceas~anal set- 
backs, "the movement of history was progressive."'S Early in his 
first term as President, for example, the United States faced the 
problem of maintaining its neutrality in the Napoleonic Wars. 
including the nght  of Amencan ships to carry cargo belaneng to 
belligerents. Jefferson advised the American minister to France to 
assert this n g h t  on behalf of the United States by distmgumhing 
between ancient customs and more reasonable recent practices. 
The interplay of custom, progresa, reason, and morality in 
Jefferson's thinking on the law of nations clearly is revealed by 
the following passage from his letter to the minister. 

When Europe assumed the general form in which 
it is occupied by the nations now composing it, and 
turned its attention to maritime commerce, we found 
among its earliest practices, that  of taking the goods of 
an enemy from the ship of a friend, and that into this 
practice every maritime State went sooner or later, as it 
appeared on the theater of the ocean. If, therefore, we 
are to consider the practice of nations as the sole & 
sufficient elidenee of the law of nature among nations, 
we should unquestionably place this pnnciple among 
those of natural laws But It8 mconvenlences, as they 
affected neutral nations peaceably pursuing their com- 
merce. and its tendency to embroil them with the 
powers happening to be at  war, and thus to extend the 
flames of war, induced nations to introduce by special 
compacts, from time to time, a more convenient rule, 
that  "free ships should make free goods;" and this latter 
principle has by every maritime nation of Europe been 
established, to a greater or less degree, in it8 treaties 
with other nations: insomuch, that  all of them have, 
more or less frequently assented to it, a8 a rule of 
action In particular c m e s  Indeed, it 18 now urged, and I 
think with great appearance of reason, that  this 1s 

genuine principle dictated by national morality; & that 
the first practice arose from accident, and the particular 
convenience of the State8 which first figured on the 
water, rather than from well-digested reflections on the 
relations of friend and enemy, on the rights of 

l - l d  81 428 
L3Cunliffe supm note 13. at  102 
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territorial jurisdiction, & on the dictates of moral law 
applied to these.18 

Faith in  reason, fortified by the innate moral sense, initially 
led Jefferson to believe that  he successfully could promote 
continual improvements in the treatment of prisoners of war and 
civihan war victims His belief in  progress, reinforced by 
suspicions of the feudal past, aometimes led him to discount 
ancient customs and usages of war Instead, he stressed the 
importance of modern, eighteenth-century practices, even though 
many of his contemporaries adhered to them only intermittently. 

N. The Case of Ethan Allen: Reason and the Theory of 

Jefferson first had occasion to deal m t h  the laws of war in  
late 1115, when, while sermng in the  Continental Congress, he 
took up the case of Colonel Ethan Allen. After taking Fort 
Ticonderoga from the British on July 10, 1775, Colonel Allen had 
attempted the capture of Montreal. Defeated and taken prisoner, 
h16 captors ordered that  he be treated wlth the "utmost severity." 
He was placed in  irons weighing thirty pounds and held on the 
lowest deck of a warship Allen later was taken to England for 
trial as a Jefferson had the task of drafting a resolution 
protesting Allen's treatment, for delivery to General Howe 

Jefferson began this task by paraphrasing the sentiments of 
Rousseau and Vattel on the treatment of prisoners of war. 

It 1s the happiness of modern timea that  the evils 
of necessary war are softened by refinement of manners 
and eentiment, and that  a n  enemy is an object of 
vengeance, in  arms and in the feild [ s i  only It 1s with 
pain we hear that  Mr. Allen and others taken u l th  him 
while fighting bravely in their eountry'a cause, are sent 
to Britain m iron6. to be Dunished for metended 

Retaliation 

"Letter t o  the US Minister fa France. Sept 9. 1801. ~n THOMAS 
JEFFERSOI, Wnmros. mpro note 4. at 1090, 1091.92 In B marpnal note. 
Jefferson identified the "States whlch first Flglred on the w e t d  8 8  Y m c s  and 
Genoa Id 

%'See Rrc-o G-ETT P O W  39-41 (1981). Coil. s w r ~  note 5 at 18: 
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treasons; treasons created by those very laws whose 
obligation we deny, and mean to contest by the sword 
This question will not be decided by reeking [sic] 
vengeance on a few helpleas captives, but by atchievmg 
[sic] S U C C ~ S S  in the fields of w ~ r . 2 ~  

Jefferson's draft appealed to modern European practice 
against older customs that  allowed priwnerr to be treated as 
criminals or slaves. Reason, as the basia of modern practice. 
makes its appearance ~n the last sentence of the quoted passage. 
in which Jefferson explains that  cruelty to prisoners LS unreason- 
able because it has no impact an the military outcome of the war 

The Revolution already had seen one precedent for Jeffer- 
son's appeal to rea8011 Earlier in  1175, Benjamin Franklin, 
another prominent exponent of Enlightenment thinking, had 
appealed to reasoned self-interest when he denounced the conduct 
of the British forces to his English friends 

[Britain1 has begun to burn our seaport towns, 
secure, I suppose, that  we shall never be able to return 
the outrage in kind She may doubtless destroy them 
all; but if she wishes to recover our commerce. are these 
the probable means? She must certainly be distracted: 
for no tradesman out of Bedlam ever thought to 
increasing the number of his customers by knocking 
them on the head; OT of enabling them to pay their 
debts by burning their houses 22 

When the issue became the treatment of prisoners of war, 
however, America did have means "to return the outrage In kind " 
Jefferson's principal biographer noted that Jefferson could be 
"relentless whenever he believed the rights of humanity had been 
violated ''23 This side of Jefferson's character is reflected promi- 
nently in the draft resolution on the treatment of Ethan Allen It6 
appeal t o  reason and modern manners was remforced by specific 
threats of retaliation 

Should you think proper in these days to revive 
antlent [sic] barbansm, and again disgrace our nature 
with the practice of human sacrifice, the fortune of war 
has put into our power subjects for multiplied retalia- 

?'Draft a i  B Declaration an the British Treatment of Ethan Allen, Jan 2, 
1776 m 1 Papens or T ~ o x ~ s  Je~masor 276 (Jullan Bayd e d ,  1960~ 

lsLdter to Jaaeph Piieailey. July 7 .  1776 ~n BEWAMIS F ~ e u w ~ l r .  
Wnlrrvcs 904-05 #Library of America e d ,  1987) cf Letter t o  Jonathan Shipley 
July 7, 1776,  zn B E X J ~ I V  FRAVWLI. THE A L T O B I O C I U P ~  AND O ~ H E B  k'nrrrucs 
268-72 (L Lemiich ed 1961) 

~ 3 M l L o a r  Jzpm note 12. st 292 
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tion To them, to you, and to the world we declare they 
shall not be wretched, unless them imprudence or your 
example shall oblige us to make them so; but we declare 
also that  their lives shall teach our enemies to respect 
the rights of nations We have ordered Brigadier 
General Prescat to be bound in irons, and confined in 
close jail, there to experience corresponding miseries 
with those which shall be inflicted on Mr. Allen. His life 
shall answer for that  of Allen, and the lives of as many 
others for those of the brave men captivated with him.24 

91 

Accordingly, reason did not always call for mercy to a 
captured enemy If retaliation was necessary. reason could dictate 
ruthlessness This passage clarifies that  Jefferson saw the 
importance of reciprocity and retaliation a8 a means to secure 
enemy restraint in war. He was not, however, the orifinator of 
retaliation as an American policy. In August 1115, General 
Washington already had warned the British commanding general 
that  American policy towards British prisoners of war would 
parallel British treatment of American pnsoners.25 

That General Prescot ever suffered for the mistreatment of 
Ethan Allen was unlikely. The Congress debated Jefferson's 
proposal, and even made changes to the text, but never adopted 
it.26 Nevertheless, Colonel Allen eventually was returned to 
America and exehanged.27 To Jefferson, this episode may have 
demonstrated not only the need for restraint in deahng with the 
e n e m j s  misconduct, but also the importance of being prepared to 

2'DrsA of a Declarahan on the Bntmh Treatment of Ethan Allen, nupro 
note 21 

"See URI BOWMAY. C m m  AM~rncaur 15-16, 82 (19761 GEORGE LEWIS 
& JOHN MEW=. HISTORY or P ~ S O I E R  or Waa Urr~rzarior BY THE UNITED 
STATES Ansn 2 r1955> 

at 276, 4 
JOLIRUUI OF TBE C o X n x E I ~ f i  C a i r m s s  22.23 iWorthm@on Ford e d ,  19061 
!citing revisions made by the Congren~. but not reflecting actual votes) A copy of 
the resolution in the papers af the Continental Canpens I B  endorsed ''Mman of 
C o l  Harman. dany 2 1776. postponed" Id at 23 n 1 The Congress dld not 
~ppraue B general policy of retaliation against pnhonera until January 21. 1778, 
when it w e d  ta inatruct Ceneral Washingtan 10 retaliate m kind agamet British 
affleers for mistreatment af Amenran oiilcera ~n English hands See 10 JOURKALL 
OF TRE C o u T l a E r r ~ ~  CONCRES3, 8 u p m  ar 80-81 On September 19. 1778-after 
France entered the war on America's s i d e 4 a h n  Adams and Benjamin Franklin. 
rhs Amencan diplomat8 at the French court, prepared a letter to  "Amencsn 
Prisoners m England.' asking them to "keep us informed on the precise eonditiana 
of your raptinty m we may enfarce the came p~onsmns''  s g a m l  B m s h  P ~ S O ~ T S  
being held 1x1 France 27 THE PAPERS OF B E Z J ~ I Y  F~aurum- 422-23 !K W>lloor 
e d ,  19871 This letter. hawever. never WBB sent-perhaps because of French 

*-See Note, 1 Pap~as OF Txoma JEFFERSON. 6 u p m  note 21. at 276. 

"See Note. 1 P*PERS or T x O m S  J~rirasou, supra note 21 

re1vctance to Coaperats 

GmEm. supra note 20, at 41 
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retaliate The willmgness of Washington and the Congress to even 
consider retaliation may have been enough to affect the Bntiah 
authorities In Canada Jefferson believed that,  at least, a change 
in policy had occurred after Allen's capture. Later in the war, he 
wrote to a British general who had served in Canada, stating that 
". . in that quarter, we have reason to believe that [Sir] Guy 
Carleton, and the other officers commanding there, have treated 
our prisoners (since the instance of Colo[nell Allen1 with 
considerable lemty."28 

V. Advocate for the Convention Army Humanity and the Public 

At the beginning of 1777, Jefferson was forced to deal with 
prisoners of war on a more personal and immediate level. Far 
enough from the 8ea ta prevent rescue by the Royal S a y ,  his 
home county, Albemarle, was considered B safe location for 
political prisoners and prisoners of war. As county lieutenant, 
Jefferson was placed Ln charge of the first handful of prisoners, 
though the Continental Congress assumed respons>bility far them 
after a few months 28 Two years, later Albemarle County and Its 
lieutenant became mvalved wlth the fate of a far larger group of 
enemy prisoners. 

General Burgoyne's army of over 5000 British regulars and 
German mercenaries surrendered to the Americans a t  Sarataga, 
New York, on October 17 ,  1711 The surrender agreement, known 
as the Convention of Saratoga, provided that the prisoners would 
be allowed to return to England provided they no longer served 
against America 30 Soon after the Convention was signed. 
however, both sides began to seek ways to evade its t e r m  
Execution of the Convention became embroiled in other disputes 
over the treatment and exchange of pnsoners. At one point, Lord 
H o w ,  the British commanding general for North America, 
secretly ordered Burgoyne to have his troops sail to Kew York- 
not England-after leaving Boston. In New York. they were to 
) o m  the British garrison as substitute8 for English prisoners that  
Howe believed Washington wrongly had refused to release in an 
earlier exchange.31 

T ~ M A S  JEIIERBUY. ~ u p r c l  rime 21. at  4 4  

Honor 

#'Letter t o  hlgor General William Phihps. Jvly 22 

"See 2 PAPERS OF T ~ o u ~ s  JEFFERSON, ~ u p a  nota 21 st 6 31-33 
9eSee Convent~on betreen L~eutenant-General Bvrgoyne and M q o r  General 

Garea, Sarataga 1777 [hereinafter Sarataga Conuentionl. an G HOUJOX. 
B r n c o n ~  OF S m ~ o a i  255-97 (1979: 

1775, 3 P m m s  or  

rd at 249 
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The Convention of Saratoga also provided that  the baggage 
of the officers was not to be searched, "General Burgoyne pving 
his Honour that  there are no public Stores secreted therein."s2 
Despite Burgayne's ward, the military chest-that 1 6 ,  cash carried 
by the army far official expenditures-was distributed among his 
army before surrender to keep I t  from becoming booty of war for 
the Americans 3 3  

The most SBTLOUS breach of the Convention of Saratoga, 
however, must be attnbuted to the Continental Congress Nany of 
its member8 recognized that  returning Burgoyne's army to 
Britain would release other troops far service against America. 
The Congress, therefore, searched far almost any excuse to delay 
repatriation under the terms of the Convention. In  the end, the 
Congress refused to allow the prisoners to leave Amencan control 
until the Convention had been ratified by Parliament Because 
ratification would have given at  least tacit recognition to the 
United States, Parliament took no action on the Convention. 
Consequently, the so-called Convention Army remained in 
Amencan custody until the end of the ~ 8 1 1 . 3 4  

Initially. the Americans held their captives In camps near 
Boston. The Massachusetts government, however, eventually 

' ' Id.  at 286 (mtmg Article 6 of Conrention between Lieutenant-General 
Burgayne and Major General Gates) 

l'Sae id at 249 Today, as m the eighteenth century, ''[all1 enemy pvbhc 
movable property captured 01 found on a battlefield beeomen the p r o p m y  af tho 
capturing Stale" DEP'T OF h n .  FIELD M*Z.UAI 27.10, TBE Lair or L m n  
VJm~nnz 24 (July 19661 [hereinafter FM 27-101 Now, as then. money belonging 
l a  a prmner of war remaus hla or her pmperty and the rapturing power mnst 
w e  a pmoner 18cewts and account for any iums taken from him or her Ser 
Geneva Canventmn (111) on Pnsonem of War. art 16. Aug 12. 1949. 6 U S T. 
3316. TI A S  No 3364, 75 U N T S 136 Ssvarthsissr. "Iflhe vnexplained 
pnn~emon by B priaaner of war af B large sum of money pshfiably leads to the 
inference that such funds are not hia own propony and -re m fact ether pmperty 
of the memy government or property which ha8 been looted or o t h e w u e  stolen" 
FM 27-10. zupra, at  95. r f  HOWARD LEVIS. PRISOXILRS or WAX IX i r r e ~ u a r r o s ~ ~  
Ammo CONFLICT 114.15, reprinted zn 59 D S NAVAL WAA C I r r ' ~  L STUD 
11978) By prohibiting searches of an oificer's baggage. the Canventran of Sarataga 
prevented daeorers a i  any ~ Y S P I C ~ Y ~ ~  larga dum8 of money h x  possesam 

"On January 8 1779. the Continental Congress resolved that the 
Conwntlon a i  Saratoga had 'not been stnctly camplmd w i t h  by the Bntish. that 
jmt ground. existed to fear that General Burgome would repudiate rh. 
Convention, and that "the embarkation of Liavtenant General Burgayne. and the 
troops under his command, be avspended until a dmlinef and exphc~t rat~ficatlon 
of the [Clonvsntm of Saratoga ihall be properly notified by the court of Great 
Britain to Congresr" 10 J o u ~ ~ a ~ s  OF rm Commrmu. Concn~as .  mpra n ~ f e  
26, a t  34-35 Knowing that the British had repudiated B mmilar conwntmn dunng 
the Seven Years' War-and suspectmg that I f  they were allowed to leave Boston. 
Burgope's army mon would end up in New York-General Goorge Waahmgton 
was m e  of the ~ r m l p s l  proponents of findmg any excuse or evamon to prevent 
the return of that mmy to  British control Sei JAMES FLEXVEII, o ~ o a c ~  
W ~ s B r r a ~ o r  IN TXE AMLRICLV R ~ v o ~ u r r o u  245-46 (19681 
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demanded that the southern States share the economic and socml 
costs of supporting the Convention Army in their midst 
Accordingly, in October 1778, the Continental Congress decided to 
move the pnsoners to western Virgmia. This area was lesa 
populated than New England and sufficiently distant from the sea 
to prevent rescue by the Royal Navy After a wmter march of 680 
miles, the Convention Army-reduced to 4000 members b>- 
disease and desertion-reached Charlottesville. VirDnia, in 
January 1779. 

What remained of Burgoyne's army arrived in a condition of 
considerable m m r y .  and few preparations had been made for 
them in Virg.lma Forced to build their own barracks. the troops 
found that much of the food initially issued to them was spoiled 
After only a few weeks, rumors began to circulate that  the 
Convention Army would be split apart and moved to different 
locations-perhaps to other state5.36 

At this point, Jefferson decided to mtemene in the interests 
of humanity His intervention took the form of a personal letter to 
the Governor of Virpnia Patnek Henry This letter 1s an 
extraordinary document in the history of the law of war In i t .  a 
prominent citizen of a belligerent state effectively presented a 
legal brief on behalf of B group of enemy prisoners, defending the 
group's case by appealing in the alternatwe to positive law.  
national Interest, and natural law 

Jefferson began his appeal with an argument baaed on the 
text of the already badly battered Convention of Saratoga. 
Whatever Congress might do. Jefferson beliered his own state of 
Virg.lma scrupulously must implement the terms of an agreement 
with the enemy In an era when even experts could not agree on 
universal standards for the treatment af pnsoners of war, the 
exact terms of surrender took on great importance Jefferson 
called to Governor Henry's attention the possibility that dispers- 
ing the Convention Army to different states, or even to several 

"Nor unfd the adopfm of the Geneva Comentmn ,111 on P n i a n m  a i  
f f a r  supra note 3 3  did internaimnal law establish general rrandardi for the 
movement of pnranerr of war be twen  eampa 

[Tlransfer of pnsmerr of war shall always be effected humanely and 
~n conditions nut l e i a  fararable than thore under xhich the forcer of 
the detamng pouer are transferred Account shall d w s y s  be taken of 
the climactic c o n d i n m a  to ahich the pnaonerr of XBI are sccvitomsd 
and the eondmons of transfer ahall in no csde be prejudmal to  their 
in",*?. 
,11111.. 

Id art 46 The 'Detaining Power --that 8s. the belligerent nation r h i r h  LE 
holdrng the prmnerr--expresily IS required to  pmLde sufficient food, mater.  
dothine ahelter and medical attention Cf  id srt 20 ,eitabhihme similar 
arandilrds for inirial euacuatmni from the combat zone 
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camps within Virginia, might violate the Convention by separat- 
ing some of the troops from their ranking British and German 
officers, Generals Phillips and Riedesel.36 

By an article in the canvention of Saratoga it ia 
stipulated an the part of the United States that  the 
officers shall not be separated from their men. I 
suppose the term officers includes general as well as 
regimental officers As there are General officers then 
who command all the troops, no part of them can be 
separated from these officers, without a violation of the 
article.37 

Jefferson's argument had two problems. The first was that  
the article in question included the quahfpng phrase, "as far as 
circumstances will admit," which apparently attenuated much of 
its farce as an obligation To this, Jefferson replied that  the 
phrase should be construed a s  allowing officers to be provided 
separate quarters cammemurate with the privileges of their rank. 
Under any other construction, the result would be "that the 
qualification of the article destroyed the article itself and laid it 
wholly at  our discretion." That result could not have been within 
the "contemplation af the parties" when the agreement was made, 
nor would It have been shared by "all the world beside who are 
ultimate judges in  this mse.''38 

'bGeneral Burrorne had been oermtted to return to Enelsnd on ~ s i o l e  

and other-officers of the Canvention &my Srr MALOSE' ~ u p m  note (2 at 293-97 
"Letter t o  Patrick Henry, Mar 27, 1779, 2 PAPERS OF THOVAS JEFFERSON, 

~ u p r n  note 21. at  237 Article 7 of the Convention read 8s fallowr 
Upan the March and during the Time the Army ahall remain in 
Quarters I" Maosaehuieifi Bay, the Oficers are not. ab far BQ 
Circurnarances will admit. to be separated from the11 Men The 
Off~esrs are to be quartered according t o  Rank, and ere not to be 
hindered from asiernbhne their Men for Role.Calhnes. and other 
necsssary p u ~ p ~ s e s  of Rehlanty 

Saratoga Convention, m Howsor, aupro note 30, at 296 
"Letter to Patrick Henry Mar 27. 1779. 2 PAPERS or THOMAS JEFPEREON, 

8 u p m  note 21, at 237 Interestingly, Jefferaon, who usually has been assorlared 
with ideals of equality and democracy, relied on the general eighteenth century 
expectation that oNkeri  would reeeiw preferential treatment m capt~nty 
Jefferaon'r rehsnee vndoubtedly was correct m thu context because Artnle 7 af 
the Convention itaelf pronded that the offleire were to be quartered according to 
rank See 8 u p m  note 37 At the end ofthe cent-. the revolutmnary governmmt 
of France artempted t o  abolish di%tinetiona between captured oficers and enlisted 
pereonnel ~n granting paroles and other mafier8, and made officers and nobles rhs 
only pneoners subject to retaliation for m~strealmenr of raptured French troops 
See Decrees of 4 May and 16 Sept 1792 of the Frsnch National Assembly on 
Pnsaners of War 8n DDCC.MEXTS ox PRIZOYERS OF W*R 10, 13 (Howard Lene e d ,  
19791. reprinted zn 60 U S  SA>- WAX C Iar'r L Srr-o Decree af 3 Aug 1792 of 
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Thin argument drew on two traditional canons of statutory 
Interpretation-that exceptions are not to be Implied. and that 
provisos are to be strictly construed 39 In the modern terminology 
of treaty Interpretation, Jefferson was appealing to the pnnmple 
of effectiveness; allowing the United States complete diacretian in 
deciding what "circumstances" would permit the officers of the 
Convention Army to be separated from their men would make the 
article in question completely ineffective--a result that could not 
have been intended by the negotmtom.4Q 

The second problem with Jefferson's reliance on this article 
was procedural According to rumor, the Continental Congress 
already had approved the proposal to separate and move part of 
the Convention Army. If that rumor were true, why should the 
government of Virgmia, which was not a party to the Convention, 
question the interpretation adapted by Congress? "[The members 
of the1 Congress indeed have admitted to this separation," 
Jefferson conceded, "but are they so far lards of right and wrong 
as that  our consciences may be qmet with their dmpensatmn7"" 
Even if Virginia was not formally a party to the Convention, its 
officials were bound by honor, and by the common moral sense, to 
prevent a breach of its terms, regardless of what the Congress 
did. Jefferson remarked, 

As an American I cannot help feeling a moat 
thorough mortification that our Congress should have 
permitted an infraction of our public honour, as a 
citizen of VrBn ia  I cannot help hoping and confiding 
that our amreme Executive. whose acts are considered 

the French Natmal  Assembly, tn id at 12 Napaleon restored distinctmna of rank 
~n the grsntrng of paroles See Imperial Decree of 4 Aug 1811 Concerninp 
Priconers of War and Haatagea, an rd a i  17 The G s n e i a  Conrention 'IlIi on 
Priaoners of War, dupm note 33. continues to recognize a more prwileged pomltmn 
for ofieer prmnera and mplmt ly  approve8 the practice of hauring off~cerr m 
camps separate from arhei troops Srr id arts 44. 49 

The 1929 [Geneva] Canrenrmn !on Pnsonerr of K a r l  did not provide 
for aficers ID he Interned ~n s p e c ~ s l  camp& (or, ~n the absence o i  
bpeoial campa. ~n buildings ~ e p a r a t r  from the ~uarter l  assigned t o  
other rank8 In faat. however separate accommodation _PI always 
pronded for officers by belligerents m the First and Second World 
Karn, and the muthars of the present Convention therefore considered 
I[ umeceaaar). to  insert B ~ I a u i e  confirming this custom 

30Ses HORACE READ ET AL Mimarus  01 Lro~s~arrah- 906.0i r3d ed 
J PICTET. COMYEVT*RY, 111 GENEVA C a \ v ~ u r r o ~  260 11960, 
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as the acts of the Commonwealth, estimate that  honour 
too highly to make Its infraction their own a d 4 2  

Both Jefferson and Henry knew that  the public honor of the 
United States already had been called into ~erious question by 
the Congress's refusal to repatriate the army, as the  Convention 
of Saratoga required. In  urging Governor Henry to follow his awn 
conscience, Jefferson was arguing that  Virgma should distance 
itself a8 much as possible from the Congress's earlier breach of 
public faith. Henry could do this by implementing the Convention 
as liberally as possible in the prisoners' favor. It was an argument 
that  anticipated the Nuremberg Tribunal's decision in 1946. 

[Ilndividual~ have international duties which t ran-  
scend the national obligations of obedience imposed by 
the individual state He who violates the laws of war 
cannot obtain immunity while acting in pursuance of 
the authority of the state, if the state in authorizing 
action moves outside Its competence in international 
law.43 

Thm argllment also represented a precursor to Jefferaon's poaition 
respecting the Constitution of 1181, which he believed gave the 
states the power to nullify unconstitutional actions by the federal 
government." 

" I d  st 238 
'SThe Nuremberg Judment  (International Military Tnbunal, Occupied 

Germany, 1946). in 2 THE h a  or Wan A D O C O M E N T ~ ~ I  HISTORY 922, 940 !L 
Fnrdmsn ed 1972) see also Internstianal Lar  Commiaamn'a Pnnsples of 
Internstinns1 Law Recogmred in tho Charter of the Nuremberg Tribvnal and m 
the Judgment of the Tnbvnal 11960), zn THE W o m  OF T m  IITIRIATIONAL LAW 
COMMISSION 116 !3d ed. 19801 

Drafl of the Kentucky Resaluhons, Oct 1758. tn T H O U P  J E F I E ~ s o v ,  

Dzmr OF =sir A D I E R I C ~  STATES 27, 36 IC Tsn~i l l  e d ,  1927) ATticls IX gave 
Congress the exclndi~e power of "determining m peace and * a i "  making treanes, 
and appointing general offleers Id et 31. 33 The A r f i c l e ~  of Confederation, 
however. confarned no aperrfic grant of authority over pnsonera af wm-r even 
over the waglng af war. Nevertheless, a% an ambassador to Europe in 1785, 
Jefferson took an expansive mow of the treaty power under the A r t i d e a  of 
Canfederation Jefferson asserted. 

Congreie, by the Confederation have no orrglnal and inherent power 
over the eomrneree of the states But by the 5th a r f d e  they are 
authonzed t o  enter into freatms of commeree Tho moment these 
treanss are concluded. the jurisdiction of Congress over the ~ o r n m e x a  
a f t h e  states spnngr Into existence. and that of the partieulsr atales 
is superseded 80 far a8 the articles of the treaty may have taken up 
the subject Congress may by treaty eatsbhsh any system of 
commerce they please 

Letter t o  Jsmer Monroe, Juno 17 1785 zn THOWE J r ~ ~ z n s a r ,  WRITISCS. 8up.w 
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Even if all of Jefferson's ingenious arguments concermng the 
terms of the Convention of Saratoga were accepted, his inter. 
pretation still wouid have protected the Convention Army only 
from being split apart The Convention gave no guarantee that 
the prisoners would not be moved again as a body Jefferson. 
therefore, turned next to the reasons against subjecting the 
Convention Army to another forced march He founded these 
reaaons on the economic benefits that the Army had brought to 
the Cammanwealth of Virginia, and to Albemarle County in 
particular ''I expect that  our circulating money is increased by 
the presence of these troops at the rate of 30,000 dollars a week 
a t  the least "45 He scoffed a t  those who believed the Convention 
Army could not be fed in Albemarle County Virginia, he pointed 
out, had become the "grain colony," exporting food to the West 
Indies and the rest of the United States Any difficulties 
experienced were caused by the ineptness and dishonesty of the 
local commissary offiicers.46 

Lastly, beyond the text of the Convention and considerations 
of immediate interest, Jefferson emphasized that reason, moral- 
ity, and the recent practice of nations, mandated the humane 
treatment of all prisoners of war. 

Their health 18 also of importance I would not 
endeavor to shew that their lives are valuable to us, 
because i t  would suppose B possibility that humanity 
was kicked out of doors in America and interest only 
attended to.47 

But is an enemy so execrable that tho in captivity 
his wishes and comforts are to be disregarded and even 
crossed? I think not It ia far the benefit of mankind to 
mitigate the horrors of war as much as possible The 
practice therefore of modern nations of treating captive 

nore 4, at  802, 805-06 By analogy. sn interpretation a i  the surrender cornention 
by the Congress rhould have svperaeded any cnnfrsry inferpretstmn by the State 
of V ~ r p m s  In 1779 hawever. Jefferbon n,as wnfmg 81 an advocate an behalf of 
prisoners-whom he believed already had suffered enough hardships m 
capfnlty-rather than offmng an obioenve a ~ ~ ~ d e m e n f  of the Congress's p w e r s  
in relation t o  the state8 In addition the Articles af Canfederstion did naf enter 
~ n t o  farce unnl 1781 Aceordmgly eien if i e g v l a f m  of the Canvention Army _as 
eomdered t o  be within the power6 granted ro  rhe Can%rssa by Arricle IX 
Jefferson rschmcally wsa not thereby w p n g  Governor Henry t o  v i o l ~ f ~  the 
Art~elea by defymg Congress 

.iLefter t o  Patnck Henry Mar 27,  1779 2 PAPEE or l e o h r ~ r  JEFEEisoU 
~ u m a  note 21, a t  237 

-'Id at  239-41 
" I d  at  241 
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enemies with politeness and generosity is not only 
delightful in contemplation but really interesting to all 
the  world, friends[,] foes and neutrds.48 

Moreover, Jefferson appealed to the national Interest. 
Specifically, he argued that  the new6 of neutral powers were 
important because "all the world" would be "ultimate judges" 
whenever the law of nations LS in  dispute If Governor Henry and 
the Executive Council were not careful, they would compromise 
the international reputation of their newly independent nation. 

Again view this matter as it  may regard ap- 
pearances A body of troops after staymg a twelvemonth 
a t  Boston are ordered to take a march of IO0 miles to 
Virginia where it is said they may be plentifully 
subsisted As soon as they are there they are ordered on 
some other march because in Virgmia it is said they 
cannot be subsisted 

Indifferent nations will charge this either to 
ignorance or to whim and caprice; the parties interested 
to cruelty 49 

. . .  
To conclude. The aeparation of these troops would 

be a breach of public faith, and therefore I suppose it 
impassible. If they are removed to another state, it is 
the fault of the commissaries; if they are removed to 
any other part of the state, it  is the fault of the 
commissaries; and in  both eases the public interest and 
public security suffer, . . the health of the troops 
neglected, their wishes crossed and their comforts torn 
from them, the character of whim and caprice or, what 
16 worse, of cruelty fixed an us as a nation, and to 
crown the whole our own people disgusted with such a 
praceeding.50 

Despite his apprehensmns, Jefferson's persuasive efforts 
actually were not needed. The Convention Army was in no 
immediate danger of being moved again His letter to Governor 
Henry, therefore, 18 mainly of interest as evidence of Jefferson's 
reflective thinking on the laws of war. When he wrote i t ,  he could 
not know that  he would soon have immediate personal respon- 
sibility for implementing the Convention of Saratoga 

" I d  at 242 
'91d at 243 
"Id at 244 
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VI. Governor Jefferson and the Convention Army 
In June 1779, Thomas Jefferson succeeded Patnck Henry 8s 

the second governor of an  independent Virginia As his State's 
highest public official, he no longer would be able to e v e  full pla) 
to the humane idealism he had expressed while serving as an 
informal advocate for the Convention Army His duty now 
required h m  to Interpret and apply the Convention in ways that 
would not harm America's military effort. 

Shortly after Jefferson took office, Major General Phillips, 
the commanding officer of the Convention Army. placed his troops 
under Jefferson's "protection," and asked that he be notified as 
soon as possible of any plans to move them again. Governor 
Jefferson surely was glad to be able to assure General Phillips 
that  he foresaw "no probability" of the Convention Army being 
moved a g a r .  He promised Phillips "the earliest intelligence 
which I may be permitted to pive" If the situation changed 5 1  

Throughout his administration, Jefferson-going far beyond 
the duties of his office-continued to demonstrate a personal 
interest in the health and treatment of the Convention Army. At 
the beenmng  of his second term, for example, he sent a lengthy- 
and rather fussy-letter to Colonel Wood, who commanded the 
Amencan guards a t  Charlottesmlle The letter advised Wood on 
the Governor's palicy regarding the prisoners being held in close 
confinement for disciplinary reasons 

Confinement should not be carried so far as to 
produce mortal effects. I know no abjection to letting 
such of them go a t  large within proper bounds. whose 
health really requires it. And If these behave well why 
not extend the indulgence to all others whose term of 
confinement has been already such as to amount to a 
sufficient punishment of their offense 5% 

These opportunities to relieve suffering must have provided 
the few ratiafactians Jefferson derived from hia office. As a 
private citizen, Jefferson had brushed aside the matter of finding 
sufficient provismns for the Convention Army, blaming any 
difficulties on the inefficiency of the commissary officers As 
governor, he found this to be a chronic problem that continued to 
grow worse a8 the military situation in Virginia deteriorated 63 

,'Letter t o  William Phillior June 25 1779 zn 3 P.APEBE OF Taabas 
. _. . , . -- - .. .. , -. . . 

"Letror 10 James Woad. Jvno 12, 1780, tn id at 436 hbout 60 to 70 British 
prmaners suffered close confinement for attempting t o  escape Apparently the 
Germans were r n m  sausfied wlfh then lam and made no e s c m e  atternota see . .  
LEUIS & M ~ a i i ~ ,  supra note 2s at 11-12 

"See e g .  Letter to George Waahmgton. Aug 1780. tn 3 PAPERS or TaoMas 
J ~ r i r a s o x ,  supra note 21, st 581, Letter t o  Jamel U'aod. June I2 1780, m id at 
436 
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In Governor Jefferson's first months in ofice, Virpnia 
already faced threats that  it had never known during Patrick 
Henry's administration From 1776 to 1719, Virginia had 
remained largely untouched by enemy operations, except Indian 
raids an Its western frontier During that  Same period, the state 
became a granary, magazine, and arsenal for American armies 
fighting to the north and south. Thomas Jefferson encountered 
the misfortune that  British officials decided to do something 
about Virginia's supporting role in the Revolution just as he 
became governor of the Commonwealth. In 1779, English and 
Loyalist forces began a series of increasingly destructive raids 
along the coasts and up the river8 of Virginia, culminating in  a 
full-scale invasion under Lord Cornwallis. 

AB these incursions grew in m e  and penetrated  eve^ more 
deeply into the Virpnia countryside, concern8 grew that  the 
British would rescue the Convention Army These concerns 
eventually presented Jefferson with a major dilemma. By 1780, 
many of the Convention Army's soldiers had found employment 
on farms near Charlottesville. The officers, having given their 
word of honor-r parole-not to escape, had been permitted to 
reside in rented quarters in  the town and at  nearby plantations.6' 
Fearing that  this situation would aid escape and rescue, the 
Virgmia Assembly ordered that  the Convention Army-both Its 
officers and men-be recalled and confined to barracks. 

Jefferson realized that  carrying out this legislative mandate 
literally might require the confinement of mme of the troops at  a 
distance from their superior officers-the precise breach of public 
faith that  citizen Jefferson had told Governor Henry he should 
regard as impossible. Governor Jefferson, therefore, faced a 
possible conflict not only between public faith and military 
necessity, but also between the sanctity of an international 
agreement and the Constitution of Virginia.56 When faced with 
these dilemmas, Jefferson, like any practical statesman, tried to 
postpone conflict between hia duties as long as possible If conflict 
could not be avoided, however, he ultimately would come dawn on 
the side of military necessity and the domestic laws of Virpnia. 
Accordingly, on June 9, 1780, he authorized Colonel Wood to 
segregate the officers, but only 88 a last resort. 

Conceding to these priorities, Jefferson m o t e  to Colonel 
Wood, "Should emergencies render it absolutely necessary, and 
you think such a means would contribute to safety, the officers 

'.See LEWIS & M E W ,  dupro note 2 5 ,  at 11.12, MALOSE, supra note 12, at 

"See Nates on Virglma. m TBON*S J ~ r r ~ ~ s o r ,  Wnmucs. ~ u p r a  nota 4, at 
29446 

243-45 
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must be separated from their men, tho' this should be done only 
in case of dangers approaching near ''66 Fortunately, Colonel 
Wood objected to the entire proceeding, pointing out that 
confining the British officers would free them from theu  paroles. 
allowing them to organize and encourage escapes by the enlisted 
men.57 Jefferson-probably with some relief-presented Woods 
letter to the lepslature, which responded immediately by 
reversing its earlier decision 58 

The threatened arrival of a major British force under Lard 
Cornwallis finally forced the Amencan authorities to remove the 
Convention Army to M a r ~ l a n d . ~ S  In thm cnsm, Jefferaon placed 
the highest priority on moving the prisoners out of his state as 
soon as possible. His orders to Colonel Wood on October 26, 1780, 
took a very relaxed view of any temporary separation of the 
officers that might become necessary Jefferson acknowledged, "It 
will possibly happen that the Officers cannot be so soon ready [to 
march] as the Men. In which case we would wish the Men not to 
be delayed a Moment, but that  the Officers should be allowed 
what time you think reasonable for following you 

Jefferson, who apparently dictated these orders to Rood in 
haste, may not have 8een how this Sentence could be interpreted 
as encouragmg a violation of the seventh article of the Convention 
of Saratoga. Instead, he probably intended It as a humane 
measure to allow the officers time to termmate their leases, pay 
their debts, and otherwise settle t hen  affairs. Only a few weeks 
later, he gave Colonel Rood explicit orders to prevent personal 
property owned by the prisoners from being summarily sezed by 
local creditors. 

Xo Citizen is a t  liberty to take forcibly from the 
Officers . . . them effects in satisfaction for debts These 
persons, tho prisoners, are under the protection of the 
lawa and those who injure elther their pereon or 
property are liable to Indictment, and to have such 
property rescued wherever found 

isLefter fa dames Wood. June 9 1780. zn 3 PAPERS OF T ~ o w ~ a  JEIIEBSOX 

' -See Letter from Jamea W a d  June 16 1780 ~n id at 449 
5aSee Letter i o  James Vaod, June 16, 1700, zn id st 453 
s ' S ~ e  L P ~ L P I  t o  Thomar Sim Lee Governor of Maryland Oct 26. 1780. ui 4 

B'Let f~r  to James  \>'and, O m  2 6  1780 I" id at 72, 74 
"Letrer ta Jamea Woad Nor 7. 1780. m id at  100 101 To ensure pa)menf 

of ] u t  debta before the troops moved, Jefferion suggested that Colonel Wood and 
the British commander appoint an arbitral panel to  "hqmdate all debts due t o  or 
from the Canventioneri' Id Arbitration was a common method of handling 

EUP'" note 21  at  428 

id at 70 
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If Jefferson temporarily had overlooked the terms of the 
Convention of Saratoga, his mind soon returned to them 
Experience had shown that  the British prisoners, who had a 
patnotic stake in the outcome of the war, were more likely to 
attempt escape than the German mercenaries. Jefferson and the 
Executive Council, therefore, decided that  the Bntish prisoners 
should he moved away from the advancing enemy first, with the 
Germans to follow later when adequate quarters had been found 
In Jefferson's mind, this raised the old issue of separating the 
officers from the men. In this case, however, because the affieers 
would not he separated from troops of their own nationality, he 
quickly disposed of this concern in hi8 orders t o  Colonel Wood. 

I suppose that  . . marching them in two diusions, 
to wit, the British first and Germans next cannot be 
considered as such a separation as 18 provided against 
in  the Convention and that [they] themselves would 
chuse [sic1 that  the German Division should not go on 
till barracks are provided, as their going would of 
course so much the more streighten [sic] the British 
accomnmdatims.~z 

Any lingering anxiety Jefferson may have felt about this 
procedure soon wa8 relieved. As he had antmpated, General 
Hamilton, the ranking British prisoner, expressly agreed to 
separate movement of the two nationalities 53 

Before the Convention Army left his state, Jefferson faced B 

few final problems in applying the Convention of Saratoga. The 
sixth article of the Convention provided that  all officers were "to 
retain their Carriages, . . . Horses and other Cattle . . ."64 In the 
eighteenth century, however, horses were important military 
commodities At one point In the war, the Virgmia Assembly had 
passed resolutions to prevent prisoners from taking horsea out of 
Virginia Again, doing his best to avoid any conflict between the 
Convention and the will of the legislature, Jefferson decided that  
this resolution-having been passed when an exchange of 
prisoners was thought imminent-was intended to apply only If 
the horses were being returned with their ownem to the Bntish 

w p r a  note 33, at 180.37 
'2Letfer t o  James Wood Nor 3. 1780. an 4 PAPERS OF TaohraS J ~ r r r i s o a  

supra note 21. at 95 
"Letter to James W a d  hov. 7 ,  1780. zn id at  100 Hamdtan succeeded 

Phillips as the aenior oiflcer of the Conrention Army after the latter's i e l e ~ b s  00 
Barole 

"Saratoga Convention. art 6. an HOWSOI. supra note 30, at  296 
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lines, where they soon could be used in the war against the 
Americans. Because the Convention Army merely was being 
moved to Maryland and would remain in Amencan control, 
Jefferson reasoned that the Assembly's resolution did not apply.65 

Xwertheless, many of the Convention Army officers had 
purchased new horses, including "some of the finest" in Virginia, 
during their long captivity66 Reflecting perhaps an both the 
military need to keep control of goad horseflesh, and on the 
implications of the phrase "to retain,'' Jefferson concluded that 
the Convention allowed the officers to take only the horses tha t  
they possessed a t  the time of surrender back to their own lines, 
they would not be permitted to retam those they had purchased 
after capture By this interpretation, he reconciled the literal 
terms of the Convention, the needs of military necessity, and the 
will of the legislature In case the Convention Army was 
exchanged after i t  left Virgma, he advised General Washingan of 
these conclusions 67 

VII. Governor Jefferaon and the Tribunal of Conscience 

By scrupulously adhering to the Convention of Saratoga in 
his dealings with the Convention Army, Jefferson hoped to restore 
Amenca's international reputation far dealing in good faith He 
also hoped t o  set an example of humanity and restraint that  the 
British government would follow in its treatment of Amencan 
prisoners and noncombatants As governor, Jefferson himself 
practiced such restraint in respanae to alleged enemy atrocities, 
emphasizing the need to sift out the facts before acting Ten years 
after the Revolution, he would advise President Washington that 

[Slations are to be judges for themselves, since no 
one nation has the right to sit m Judgment over 
another But the tribunal of our comciencea remains, & 
that  alao of the opinion of the world. These will revise 
the Sentence we pas8 in our own case, & as we respect 
these, we must see that  in judging ourselves we have 
honestly done the part of impartial & vigorous Judges 

Governor Jefferson assumed this quasbpdmal  posture when 
the Continental Congress requested information on atrocities 

rzLetfer t o  James K o o d .  Aou i 1780, ~n 4 P a ~ ~ h s  OF T a o m ~  JEFFERSO\. 

((Letter t o  George Wanhmgtan. Nor 26. 1780. ~n id sf 160 
*'Id 
"Opmmn on the French Treaties. Apr 28. 1793, an TYohLAs JEPFEnsaa, 

supra note 21, st  100 101 

W i i ~ i x ~ . ~  ~ u ~ r a  note 4 at 422, 424 
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allegedly committed during Admiral Collier's raid on Portsmouth. 
Patrick Henry, Jefferson's immediate predecessor as governor, 
already had issued a proclamation asserting that  Collier's men 
were guilty of "horrid ravages and depredations, such as 
plundering and burning houses, killing and carrflng away stock 
of all sorts, and exercising other abominable cruelties and 
barbarities."6s Jefferson, however, took a more skeptical view of 
the evidence, and so informed a member of Vmgma's congres. 
sional delegation. 

Same resolutions of Congress came to hand 
yesterday, desiring an authentic state to be sent them 
of the cruelties said to have been committed by the 
enemy during their late invasmn The [Virginia Exeeu- 
tivel council had already taken measures to obtain such 
a state Tho so near the scene where these barbarities 
are said to have been committed, I am not able yet to 
decide within myself whether there were such or not. 
The testimony on bath sides LS such as if heard 
separately could not admit a moment's suspension of 
our faith.70 

Jefferson's pursuit of reason and balance occasionally 
produced an almost obsessive effort to emure that  even the 
enemy was treated fairly Accordingly, in reporting to General 
Washington on the aftermath of a British raid in the fall of 1780, 
he declared, 

I must do their General and Commodore the 
justice to say that  in every case t o  which their influence 
or attention could reach as far as I have been well 
informed, their conduct was such as does them the 
greatest honor. In the few instances of unnecessary and 
wanton devastation, which took place, they punished 
the aggressors.71 

Even years later, when asked for an account of damage done to 
hia awn DraDerty, he was careful to distinwish between the 

"Proclamation by HI% Excellency Patrlck Henry. Governor DI Chlef 
Magitrace of the Cornmanwealth o i  V q m a .  May 14. 1779, ~n 1 OFFICIAL 
LETTERS or IBE Govznh-ons or THE STATE OF VIIICI~LA 370 !H MleIlwame ed 
1926) [heremafter OFFICI*L LEPIERS~ 

lYLetfsr to William Fleming, June 8, 1778,  ' n  2 PAPERS OF TROW 
J~rrcasor. s u p m  note 21 In the end. Jefferian expressed no offiela1 opinion on 
the Parlamouth meident. and merely forwarded t o  the Congress the deposfmna 
taken from untnessea See Letter t o  Samuel Huntinson !Premdenl of the 
Cangreai). Oct 24. 1779, ' n  3 P A P E R ~  or T ~ o h l i s  JEFFERSON. nupro note 21, at 

"Letter to  George Washmpon. Nov 26. 1780, an 4 PAPERS or Tnollas 
113 

IEFFERSOI, supra note 21, at 160-61 



106 MILITARY LAW REVIEW [Vol. 139 

commendable behavior of Lieutenant Colonel Tarleton, who 
ralded Monticello, and the looting and destruction a t  Elk Hill by 
troops under Lord Cornwallis 7 2  

Governor Jefferson's personal inclinations toward reason, 
caution, and fair dealing probably were reinforced by what had 
happened at Korfolk, Virpma. earlier in the war In January,  
1775. Norfolk had been looted and burned followmg a Roral Navy 
bombardment. The destruction of this port widely was believed to 
be a pnme example a i  British cruelty. and news of the incident 
helped solidify the growing Sentiment for independence through. 
out America. Actually. following the initial naval bombardment- 
which was intended to disrupt B parade of Virpnia  militia-most 
of the looting, burning, and general destruction had been carried 
out by members of the Virginia militia The m h t m  officers 
believed the town to be indefensible and ordered It destroyed to 
keep British f a r m  from using It as a base By 1777. the state 
government knew the truth,  and the l egda tu re  provided for 
compensation of the victims 73 

The caution that marked Jefferson's approach to tales of 
Bntish atrocities may be contrasted with the attitude of another 
prominent Amencan of the Enhghtenment-Benjam~" Franklin- 
who then served as a diplomat in France As a former journalist, 
Franklin appreciated the value of a good atrocity story, true or 
not, and made ample use of such allegations in his propaganda 
for the Amencan cawe In 1779, he began planning the 
publication of a book to be illustrated by uwodcuts of British 
atrocities, including the burning of Norfolk, with ''ships firing" 
and the "inhabitants flymg. carrying off the sick and aged." The 
book also was to depict an unlikely scene of King George Ill 
personally receiving an accounting of scalps. presumably taken in 
hm name by Indian allies of the Crown.74 

Franklin's masterpiece was a false supplement to the Boston 
Independent Chronrele, dated March 12, 1782, purporting to be a 
republication of a captured British report. The report supposedly 
accompanied eight bales of American scalps, presented by the 
Seneca Indiana to the Royal Governor of Canada The false issue 
of the Chronicle was printed-complete with fake advertisements 
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to make it appear more authentic--at Franklin's own press in 
Passy, France.76 

VI11 Governor Jefferson and the Practice of Retaliation: The 
Case of Colonel Hamilton 

As governor, Jefferson did not always hold back from 
retaliation. Franklin's exaggerations notwithstanding, the suffer- 
ing imposed on the Virginia frontier by British policy nevertheless 
was very real. Begmning in the Summer of 1776, British 
authorities in Detroit encouraged the King's Indian allies to 
attack settlement8 af white rebels.76 Frontier warfare invanably 
degenerated into a pattern of reciprocal atrocity, involving "an 
undistinguished destruction of all ages, sexes and conditions."~7 

In one of his earliest actions as governor, Jefferson decided 
to stop the Bntish authorities from encouraging these attacks by 
establishing a policy of limited retaliation. Unfortunately, the 
results achieved by this policy were inconclusive. 

On February 24, 1719, Colonel George Rogers Clarke of the 
Virginia militia captured the Lieutenant Governor of Canada. 
Lieutenant Colonel Henry Hamilton. Hamilton was taken, along 
with twenty-six other prisoners, to the Vrg.lnm capital a t  
Williamsburg Widely regarded by American frontiersmen as 
responsible for Indian attacks on their families, several efforts to 
lynch Hamilton on the way to Williamsburg were defeated by his 
guards. Hamilton and his officers arrived a t  the Virginia capital 
shortly after Jefferson took office 18 

As Jefferson had noted in his draft resolution on Ethan 
Allen, B policy of retaliation usually required that the innocent 
suffer for the crimes of others. In the person of Colonel Hamilton. 
however, Jefferson appeared to have found a perfect object of 
retaliation, one whose personal guilt-in our century he certainly 

"See C-Y nupia nafe 74 at 366.67, Supplement IO the Bastan 
Independent Chronicle. b o  7 0 6 ,  m BEUJ*DIIX F r u ~ r a r z ,  Xamrcs. supra note 22. 
a t  956 The British 'report,' iuppoiedl) raptured along with the scalps by 
Captain Gsrrish a i  the 3 - e ~  England Militra. describer in detad the number of 
scalps af soldiere farmera, uomen, chddren. mfanti. and the aged It  also 
'fr8nalatss' ideograms on them t o  hhor what weapons were used to  i l l 1  each 
w r t m  haw many were taken from farmers peacefully warkmg ~n the field and 
how many i i c f irni  w r e  firat tortured 

-'See SEL~Y 8 u p m  note 7 3 .  at  184-89 
.-The Deelsrstian a i  Independence, an TYODI*I J E ~ ~ E R S O N ,  Wmrruos, supra 

note 4 ar 21-22 
-*see SELBY. Supra ""le 73 at 196-97 
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would have been classified as a war cnminal-justified harsh 
treatment by his enemies 79 

General Phillips. then the ranking British officer with the 
Convention Army, ~ o o n  expressed concern oiler Hamilton's 
treatment On June 8, Jefferson assured Phillips that  the 
accusations against Hamilton and his colleagues would be the 
subject of an impartial m q u r y  by the Executive Council of 
Virgma 80 A little over a week later, the Council, after hearing 
evidence, ordered Hamilton to be placed in irons and confined like 
a criminal in the public j aLB1  In effect, he was to be denied the 
honorable treatment ordinarily accorded to pnsoners of war 

The Executive Council's order, drafted by Jefferson, gave two 
grounds for this decision-one specifically related to the conduct 
of Hamilton and his men, and the other to general British 
practices in the war First, the Council found "beyond doubt" that 
Hamilton had encouraged Indians to attack civilians "without 
distinction of age, sex or condition," and had been ''cruel and 
inhumane" in his own treatment of captives and prisoners of 
wa1.82 Second, the Council noted that after four years of war, the 
"conduct of British officers, civil and military, has in its 
general tenor, through the whole CUUTBB of this war, been savage 
and unprecedented among civilized nations ''83 By contrast, 
Amencans allegedly had treated their prisoners with "moderation 
and humanity," and so far had not resorted to retaliation Now, 
Virpnia was ''happily possessed, by the fortune of war'' with 
"some of the "err individuals, who having distinguished them- 
selves personally in this line of cruel conduct. are fit subjects . . 

'SCf 2 G Sc"c*azEsauacER 1YTERIATIOm.L ha 
l a r ~ a ~ ~ r r a e ~ ~  C o r m s  AVO TnisusALs 483 '1968: junsd 
criminals may be n e u e d  88 ''an individvsliied form of repnra 

&"See Letter to Theadorack Bland, June 8. 1779. zn 2 PAPERS OF T a a ~ i s  
J ~ m ~ n s o v .  8 u p m  note 21. s t  266. 2 O ~ i r i n r .  L E ~ E ~ s .  supra note 69 at 6 

"Sei Order of Virginia Covncil Plac~ng Henry Hamilton and Orhers in 
Irons June 16. 1779 zn 2 PYEBE OF THOM.~S J r m ~ a s a s ,  m~upro note 21 a t  292, 2 
O F F J C ~ L  L E ~ E X S ,  supra nore 69, a t  9 

('Order of Yirpnia Council Placing Henry Hnmilton and Others ~n Iron8 
June 16, 1779, zn 2 PAPERS OP Taomr J ~ r r ~ m o x ,  supra note 21. at 292 
Areordmg to  the edrtor af Jeffernana ~ a p e r b  both Jefferson and the Yirpmr 
Counci l  placed Loo much ~ e l i s n ~ e  on the unreliable endence of John Dodge in 
sssessmg Hsmilfon'a peraonal w l t  See Note. id at 287 Jefferson and the 
Cauncd later found cause t o  have Dodge rnveshgated for misconduct in other 
~ ~ r ~ ~ m e f a n c e s  See Letter from Governor Jefferson to  George Rogers Clarke. Jan 
20, 1781. bn 2 OFFICIAL LETTERS. m p i a  note 69. at  295 Letter from Governor 
Jefferson 10 George Ragerr Clarke. Feb 19 1781, in 2 ~d at  363 

' ] S e e  Order af Virginia Council Plseing Henry Hamilton and Others ~n 
irons J~~~ 16, 1779 Ln 2 PUEW OF rHO\L*S JEFFLRSOS. 21 2 9 2 . 2  
O w l r m ~  L ~ r r ~ a s ,  m p m  note 69 a t  8 
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to begm the work of retaliation."84 Bath the Continental Congress 
and General Washington approved this decision 

General Phillips, however, was not satisfied with the 
Americans' decision on the matter, and he declded to attack the 
decision from an unexpected direction. Phillips had known 
Jefferson as a defender of his own troops' rights under the 
Convention of Saratoga, and thia may have influenced him to 
make a similar appeal far Colonel Hamilton. On July 5 ,  1779, he 
wrote to Jefferson directly, arguing that  Hamilton could be placed 
in  iron8 and close confinement only if he had surrendered 
unconditionally or a8 a "pnsoner a t  discretion." Because Colonel 
Clarke and he had agreed to a surrender under terms-that is, 
"capitulations"-he was entitled to treatment as a "pnsoner of 
war; and therefore should be offered liberty on parole 86 

Jefferson responded confidently and at  length. He began by 
expanding on the Council's justifications, specifically citing the 
"the general principle of National retaliation," and noting that  
"Governor Hamilton's conduct has been such as to call for 
exemplary punishment an him personally.'x87 Jefferson pointed 
out that  America had attempted to adhere t o  a policy of humanity 
and restraint in  dealing with its war prisoners but, in his n e w ,  
this attempt had faded. "When a uniform exercise of kindness to 
prisoners on our part has been returned by as uniform Severity on 
the part Of our enemies, It 16 high time, by other lessons, to 
teach respect for the dictates of humanity, in such a case 
retaliation becomes an act of benevolenm"88 

Furthermore, in his assertion that  Hamilton must be held 
personally liable for acts of his Indian allies, Jefferson raised an 
issue that  the twentieth century would know as command 
responsibility for war crimes 89 

Those who act together in war are answerable for 
each other No distinction can be made between 
principal and ally, by those against whom the war is 

*'See Letter from U'aahmgton to  Jefferson, July 10, 1779,  an 3 P a p ~ a s  OF 
THOMAS JEFPERSOI. 8upm note 21, sf 30,  Letter from Cnus G n f f b  t o  Jefferson. 
July 13. 1779. an id sf 34 

diLetfer from William Philhps. July 5, 1779, ~n bd at 25 
'Letter to I d h a m  Phdhpa. July 22. 1779. ~n zd at 44, 45-4s 
"id 
"'see, e RIC-D L-L. rm Y-SHIT~ P R ~ c ~ o ~ ~ ~  wAn cilMEs AyD 

Cohl\*eun RESPONE~BIL~PY 119821, W Hay8 Parks. Command Rosponaibilify for 
War Cmmea, E2 Yrr L REV 1 r19731, Jordan Paust, M y  L m  and Vzdnam Norms, 
Myths and Lender R r s w n s i b h y  67 MIL L REV 99 I19721 
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waged He who employs another to do B deed. makes 
the Deed his own. If he calls in the assassin or 
murderer, [he1 himself becomes the assassin or mur- 
derer . Garernor Hamilton then I S  himself the 
butcher of Men, Women and Children. I will not say to 
what length the fair rules of war would extend the right 
of punishment against him, but I am sure that  
confinement, under . strictest Circumstances. as a 
retaliation for Indian devastation and massacre. must 
be deemed [lemencyl ''80 
Finally, Jefferson noted that the law of nations did not 

prohibit the close confinement of a prisoner of war. or require 
that  he be offered parole. unless the terms of surrender 
specifically pa ran teed  those rights The terms of surrender 
between Colonel Clarke and Governor Hamilton said nothing 
about the treatment in captivity of the defeated force 

Philhps'a arguments nevertheless must have planted Some 
doubts in Jefferson's mind because Jefferson referred them to 
General Washington As commander in chief Washington was the 
ultimate Amencan authority on all military questions. including 
the customs and usages of war. While the standard references on 
the law of nations seemed to support Jefferson's position rather 
than Phillips's, Jefferson himself acknowledged that usages might 
exlet that  were "not taken notice of by these writers ''92 "If you 
shall be of the opinion that the bare existence of a Capitulation in 
the case of Governor Hamilton prnileges him from confinement, 
tho' there be no article to that effect in the capitulation justice 
shall most assuredly be done him "e3 

With some embarrassment. Washington replied that,  while 
a t  first he "had no doubt of the propnet)" of Jefferson's treatment 
of Hamilton, "on more mature consideration," the case now 
appeared to involve "greater difficulty" than he had realized 94 

Without directlv contradictme Jefferson'e nosition on the law of 
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nations, Washington explained that he had consulted his 
generals, and "it seems to be their opinion" that,  because 
Hamilton had surrendered under a capitulation, he should not- 
according to the usages of war-be subjected to "any uncommon 
severity" as an act af retaliation 96 On the other hand, Hamilton's 
behavior merited some "discnmmatmn" ~n treatment. He "could 
not claim of ngh t  upon m y  ground, the extensive indulgence" of 
being granted the parole that  General Phillips sought for him 

The Virginia government acted quickly to comply with 
Washington's advice. Nevertheless, Jefferson later grumbled that 
he still could not "in the nature of the thing see any difference 
between a prisoner a t  discretion and a prisoner on capitulation, 
other than arises from the express stipulations in the articles."96 
Actually, the views of Washington and his officers probably were 
based not as much on a superior knowledge of the usages of war 
as on the practical reality that the British believed strongly that 
Hamilton was being treated improperly. Washington's militaly 
leaders undoubtedly realized that if the enemy decided to 
retaliate, their brother officers m captivity would feel the effects 
T o  the generals of the Continental Army, the Governor of Virginia 
must have seemed an irresponsible civilian, meddling in affairs 
that  were none of his business 

The British, of course. did retahate. In New York City, a 
Virgmia pnsaner of war wag placed in irons, and all exchanges of 
officers from Virginia were suspended until Hamilton's fate had 
been determined Another Virginia prisoner, Colonel George 
Mathews, WBB released an parole to bring word of these me mu re^ 
to Washington and Jeffersan.S7 

Fortunately, by the time Colonel Mathews arrived in 
Richmond, Hamilton had been removed from irons and the 
Virginia Executive Council already had approved hi6 release on 
parole within a limited area. The stated reason for this leniency 

" I d  This admce apparently IS incansrstent with Washington's own decmon, 
~n 1782. to cannder British offleers who had surrendered at Yarktawn a3 proper 
obiecta of retaliation Layalist irregulars frrom Sew York had hanged Captam 
Joseph Huddy an American pnmner of war In retaliahon. Wsshlngton ordered B 
Bntish prisoner of the same rank t o  selected by lot and hanged The lot  fell m 
Captain Charles Asglll who was covered by the terms ofthe Yarktorun svrrender 
Even mare disturbing, rha Yorktown eapilulation ipeciflcslly pmnded thar none 
of Ita terms were to be 'mfnnged om prstewe of repnsal " Amelea of Capltulafmn, 
art XIY 2" H JOHUSTOX, Tan Ya8xroxa CAMPAION AVD THE S ~ ~ R E ~ E B  OF 
CORhIALLls  187. 189 118811 I1975 reprinfl Washington delayed c a m n g  aut the 
thrsatensd retaliation, and Asp11 eventually was releabed at the mfervenhon of 
the French government See JLMES FLEYXER. G~oior W~sxmcroe IN TYE 
AMEBICLY REVoLUTioi 4 7 9 4 2  (1968, 

"Letter t o  Wllham Phillipn. Oet 2,  1779, zn 3 PAPERS OF TBOMAS 
JEFEELSOX, supra note 21. at  97 

' - L e  Latter to  George Washington. Ocl 2, 1779, cn Id at  99 
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echoed the language of Jefferson's draft resolution on Ethan 
Allen. "LNlo impression can be made on the event of the war by 
. . vengeance on miserable captives I' I t  also expressed a hope 
that the enemy would improve the treatment of American 
prisoners, and "spare us the future pain of a second departure 
from kindneda to our captives."98 

In principle, Jefferson did not forego the threat of retalia- 
tion He Sent Colonel Mathews back to New York with a message 
that If the British continued "declimng the tribunal of truth and 
reason" and instead chose to "pervert this into a contest of cruelty 
and destruction[,l we will contend with them in that line ''99 

Although the incident appeared to be settled, Governor 
Jefferson and Lieutenant Governor Hamilton were not done with 
each other Released from irons, Hamilton remained understand- 
ably suspic~ous of the Virginians He refused to sign the parole 
offered to him because it required him not to "say or do any thing 
directly or indirectly to the prejudice of the Umted States of 
Amenca."loo This provman, he feared, would be used to brand 
him a parole violator if he said anything critical of the Americans 
or their cause 

Jefferson, far his part, refused to exchange Hamilton--a 
policy that eventually put Jefferson at  odds with Washington once 
again To centralize negotiations on the exchange of prisonera, the 
Continental Congress decreed in January 1781 that  all prisoners 
of war should be transferred from state custody to national 
control 101 Governor Jefferson obediently transferred to the 
United States Commissary General of P n ~ o n e r s  all of the 
prisoners of war held by Virginia-except for Hamilton Wash- 
ington noted the omismon and asked ''on what footing to place 
him" in upcommg exchange negotmtions.'02 In reply, Jefferson 
expressed B determination to retain Hamilton, considering "the 
influence of thia Officer with the Indians, his activity and 
embittered Zeal against us? and the precanous hold Virpma 
retamed on the West 

Jefferson was being lesa than frank with Washington. The 
real reason for refusing to exchange Hamilton was the hope that 

s * A d v m  of Council respecting Henry Hamilton and Ofhem Sept 29. 1779 

"Letter to  George Marhews. Oct 8 1779, I" Id at 101.102 
'nosee Farm of Parole offered t o  Henry Hamilton 1 Oct 1779. in id at 96 

lE'S~e L m i s  & MEW%, s u p m  note 25, 81 7-8 
'olLsfter from George Varhm@an. Sept 5 .  1780 tn 3 PAPERS OF THOMAS 

10'Letrer to  George Wsshmgton Sept 26, 1780, an id  s t  664 

/n Ld at  94-5 

sote.  zn id BI 96, Letter LO George Washington Oct 1, 1779, zn Id at 97 

J ~ m m s o a .  supra note 21 at  605 
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he still could use him as a bargaining chip to obtain better 
treatment for Virginians held by the Bntish. Barely two weeks 
after refusing to turn Hamilton over to the Continental 
authorities, Jefferson approved Hamilton's return, on parole, to 
British authoritiea a t  New York.104 This step would, in the 
ordinary course of events, lead to his exchange and return to 
combat against the Americans Almost simultaneously, Jefferson 
received asmianeea that  the "generous" conduct by Virginia 
towards Hamilton would be reciprocated by the British. In 
particular, the state would be given permission to send relief 
supplies through British lines to ite prisoners in  New Y0rk.1~5 

Some secret negotiation between Jefferson and the British 
must lie behind the sparse documentation that  surnves 106 Still, 
the general assurances of future goad treatment, which Jefferson 
received in exchange for Hamilton's parole, hardly can be held up 
as a resounding success for a policy of retaliation as a means of 
securing better treatment for Virginia prisoners of war or its 
civilian inhabitants on its frontiers. 

M. Governor Jeffermn and the Practice af Retaliation: Benedict 
Arnold and the Tory Privateers 

Governor Jefferson also was unable to find an effective 
means of protecting the civilian popuiation of the Virginia 
seaboard. The effects of war along the coastal regions of the state 
increased tremendously during his adminiatration. To cut off 
Virginia's supplies to Amencan armies fighting elsewhere, British 
raiding parties began capturing or destroylng any resource8 of 
potential mditary value they could find on the Virginia coast. 
This method of warfare inevitably had a heavy impact an the 
civilian population. 

'''See Henry Hamiltan's Parole, Oct , 10, 1780, bn 4 id a t  24 The parole 
ineluded the language Hamiltan had found objectionable a y m  earlier. obligating 
him not t o  'do. say. wnte OT came t o  be done, said or wnften directly or indirectly 

anfihmg to the Prejudice of the United States of A m e n d '  The dlfferencs. of 
course, was that thia parole ailawed him to return t o  New York, where the final 
decision on any westion of parole vmlation would he wlfh h x  supenor% ~n the 
Bntmh a m y  rather than with the Vlrglmans 

"'Srr Letter from Oliver Towles. Oit 12, 1780, zn id at 33 
'"Jefferson informed Washington that he had released Hamilton became of 

"representations received by Cola Towles" that Hamilton's rdsase would "produce 
the happiest effect on the mtuatmn" of Amencan pmoners on Long Island Letter 
to George Washington. Oet 2 5 ,  1780, tn id a t  68 The letter from Towles letter 11 
dated two days after Hamdton's parole. Compare Letter from Oliver Towies, Oct 
12, 1780. ~n id st 3 3  iiifh Henry Hamdton'a Parole. Oet 10, 1780. m id at 24 
This mggests that the Letter from Towlea merely aerved fa con6rm arsuranceb 
that Jefferson already had received ~n contidentid negotiations 
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On May 8. 1779, a British fleet of twentyelght shlps under 
Admiral Collier arrived off the Virgmia coast Collier landed a 
force of 1800 men near Portsmouth which, far Sixteen days, m d e d  
the aurrounding countryside The British troops included Vmgima 
Loyalists who had fled with Lard Dunmare For them, Collier's 
expedition provided an opportunity to serve as pnvateers who 
would exact revenge on their former countrymen Collier's men 
destroyed or captured 137 vessels and burned the town of Suffolk 
Thousands of barrels of tobacco, salted food, and naval stores. 
valued a t  up to t m  million pounds. also were destroyed 

The raid "sent a paroxysm of fear through Virg~ma "108 The 
Congress, with little thought of the practicalities involved, urged 
the burning of British cities in retaliation 108 Tales of looting, 
mutilation of civilians, and outrages against women were 
common Although the authenticities of some of the stariea were 
doubtful. authorities later confirmed that several civilians had 
been murdered Admiral Collier blamed the privateers for any 
outrages that may have been committed, saying they had ''no idea 
of order or diseipline.""o 

A week after Collier sailed away. Jefferson took oftice as 
governor The Loyalist privateers stayed behind, effectively 
preventing American commerce on Chesapeake Bay "Our trade 
has never been so distressed," Jefferson reported to the 
Continental Congress, "since the time of Lord Dunmore as It 1s at 
present by a parcel of trifling privateers under the countenance of 
two or three larger vessels who keep our little naval force from 
doing an>thing."lll 

Regular British forces did not return for over a year Finally. 
on October 21, 1780, Major General Leslie landed a t  Portsmouth, 
Virginia, between 2200 and 2500 troops. After several w e k a  of 
raiding and reqmsitmmng horses and wagons, Leslie departed on 
November 16.112 The privateers, however, remained behind again 
By the following summer, many had degenerated into ordinary 
pirates, robbing Loyalist and Patriot vessels indiscriminately 
Even Lord Cornwallis-by then the ranking British commander in 

-O.See S ~ l s r .  supra note 73. a i  206-08 h l ~ n n r i ~  P ~ r ~ n s a h  T ~ a h i r s  
JErr~isah AYO IXE A v ~ h r r a ~  R ~ v o ~ v ~ i a r  42-43 119761 

SELBY, supra "Ofe 7 3 .  at  207 
Sic Id 81 208 
Id at 206 
Letter to John Jay. June 19, 1779. zn 3 PAPEW OF TBOMAS J L F ~ E R ~ O K  

lL1&s SELBI. supra note 73,  sf 216. 221, P~rresoz supra now 107 sf 18 
"P'" note 21, Bf 4 cf PETERSON m p r n  note 107 a t  47 
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Virginia-camplamed that  their actions were prejudicial to the 

A more destructive raid began on December 20, 1780, when 
1800 men under the command of Benedict Amold, now in the 
Kmg's service, advanced along the James River to Richmond, the 
new capital of Virpnia.114 Richmond we8 occupied an January 5 ,  
1781, but Arnold offered to spare the city for B ransom payment. 
Governor Jefferson refused and, on the next morning, "the enemy, 
having burnt some houses and stores, left Richmond after 24 
hours stay there. . . ."11J "They have done very great injury to 
Some mdiuduals." Jefferson reported, having burned "3 or 4 
houses of private pr0perty."~~6 Jefferson's administration was 
discredited by the raid and Virgmian morale had been damaged 
badly, "less from any injury inflicted by the traitor than from the 
state's helplessness to return the blow."117 

Amold's presence brought another threat-or perhaps a 
measure of relief-to a portion of Virpua 's  civilian papulation 
All able-bodied free males between the ages of SLxteen and fifty 
were, ipso facto, members of the Virginia militia.118 Amold's men, 
therefore, offered anyone of that  description whom they encoun- 
tered a choice of becoming a prisoner of war or signing a parole 
not to take up arms against the Crown until exchanged. That the 
persons concerned never had been called to active duty or trained 
apparently was considered irrelevant. On January 21, 1781, 
Jefferson issued a proclamation denounemg the practice of 
extorting paroles from "peaceful citizens" as "unauthorized by the 
law of nations and unattempted in any other age or by m y  other 
enemy.""* Such paroles, he declared, would not be honored by 
the state. Those signing them nevertheless would be required to 
fulfill their duties as members of the militia. 

This placed the Virgmans who had signed these paroles in  a 
difficult position Traditionally, a pnmner of war who violated 
parole was sub& to severe punishment-even death-if recap- 
t u r d 1 2 0  At least one Virpnian asserted he had been told by a 

Sei Se~su, supra note 7 3 ,  at  221.25. P ~ m n s o a .  supra note 101, at 60.62 
Jefferron'a Diary of Amold's Raid, entnrs far Jan 5 & 6. 1161, bn 4 

LLBLetter ta Bngadler General George Kesdan, January 10, 1761, ~n id at 

".PETERSOF. wpra note 107, at  52 
):*See Notes on Virgmia. Query IX, ~n THOMU JEFEERSON, WRITIICS. supra 

note 4 ,  at 216 
1L3Proclamatmn cmcermng Paroles. Jan 19. 1781. bn 4 PAPERS or Taoms 

JEFFERSoI. 6 u p m  note 21, at  403, 2 OFricrv Lrr?~ns, aupia note 69. at 268 
'lCSee LEVIE. nwra note 3 4 ,  at 402 

royal ~ a ~ ~ e . 1 1 3  

see D sHahlEnE P~~~~~ nu T~~ c~~~~~~ 275 (1985) 

Pap~ns  OF T ~ o r ~ s  JEFFERION. nupia note 21, at 269 

336-36 
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British officer that  he would be hanged if captured m arms after 
having given parole 121 Jefferson's response was that the law of 
nations authorized only close confinement, not death, for a 
violation of parole Accordingly, he threatened retaliation If the 
Bntish carried out this threat 122 

Jefferson cited no authority for his proposition that a parole 
violation lawfully could not be punished by death, and later 
authorities would contradict him directly on that point.123 This 
assertion probably IS based on Jefferson's preference for modern, 
humane practice over alder precedents and authorities. Execu- 
tions for parole violation were probably quite rare in the 
eighteenth century The only instance in which the British 
actually hanged an Amencan prisoner for breach of parole alao 
involved violation of an  oath of loyalty to the Crown The incident 
became highly controversial on both sides of the Atlantic, and the 
propnety of the execution was debated in Parliament.1zd 

Except for the parole controversy and the constant an- 
noyance of the privateers, Virpnia remained quiet until spring of 
1781 In early April of that  year, however, land forces under 
General Phillips, supported by a squadron of twelve ships, raided 
along the Patomac for two weeks, burning houses and stored 
tobacco On April 18, this force appeared on the James River, 
seizing horses and cattle and destroyng tobacco and flour.12s 

The main British army in the South, under the command of 
Lord Cornwallis, arrived m May. Jefferson then personally 
apprehended the impact of war when a cavalry column under 
Lieutenant Colonel Tarleton wa8 Bent to Charlottesville to 
capture him. Jefferson spent his final days as governor in flight. 

'''See Letter to Mr Thomas Fletcher Mar 21 1781 m 2 OFFICIAL 
LEITEIS. supra nafe 69. at  421 

??See Letter to the Commanding Officer offhe B n m h  farce a i  Partamoufh, 
Mar 24, 1781. m rd at 430 Jefferson did not want to addresa menedict Arnold by 
nams or recuenize that Arnold held any lemtimafe rank in the British Arm" 

'ldSoa DAVID B o u n ~ ~ ,  THE Exrcr-rror OF ISMC HAWE 119711 The Bnrish 
had pvnmhed Ethan Allen far parole vmiafmn only by returning him t o  
confinement See GARREPI.  ~ u p r a  note 20, at 41 Lieutenant Governor Hamilton, 
~n Governor JetTerson's handa as a p r m n e r  a i  war. only expressed concern about 
renewed imoiimnment and the stirma of imlatmr ~ar018 d the Yironiana had 
fnoked h l i  into nn a p p ~ s n t  v&latian Ser sdte 3 P n e ~ n s  OF Taox.e 
JLIPERSOI, 8upm note 21. at 96 

.'*See Smeu, supm note 73, st 270-73 After partmpsring m an exchange 
a i  pn~oners .  Phdhps-formerly the senmi Bntlsh officer m the Canventran 
Army-had been asaimed to  replace Benedict Arnold as commander of British 
forces I" southeamern Vnglnra One a i  Phdllps's first acts seer t n k w  command 
was t o  end A m a l d a  p b c y  of demanding parales from unarmed c i \ ~ l i s n e  Sas id 
a t  262 
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The British army, however, had not completed its mission against 
Jefferson. Troops under Lord Cornwallis occupied Jefferson's 
plantation at  Elk Hill, and years later Jefferson remained bitter 
when describing the behavior of their commander 

He destroyed all my growing crops of corn and 
tobacco, he burned all my barns containing the same 
articles of the last year, having first taken what he 
wanted; he used, a8 was to be expected, all my stocks of 
cattle, sheep, and hags for sustenance of his army, and 
carried off all the horses capable of s e w ~ c e ,  of those too 
young for ~ e w m  he cot the throats; and he burned all 
the fences on the plantation so as to leave It an 
absolute waste. . . . He treated the rest of the neighbor- 
hood somewhat in the mme style, but not with that 
spirit of total extermination with which he seemed to 
rage over my possessions. 

Wherever Cornwallis's troops went, the dwelling houses were 
plundered of everything that  could be carried off.126 

By the end of the Revolution, Jefferson had learned that  
both appeals to reason and threats of retaliation were less than 
effective to guarantee the humane treatment of noncombatants. 
Reason alone did not generate sufficiently precise standards far 
the treatment of civilians and prisoners. When standards were 
impreciae, threats of retaliation often produced only counter- 
threats from the enemy. On the other hand, his experiences with 
the Convention Army suggested the utility of written standards 
for the treatment of prisoners, established by agreement between 
the parties to the conflict Jefferson would have an unexpected 
opportunity to apply these lessons when he returned to the 
Continental Congress in  1783 and 1784. 

X. Franklin's Idea 

No direct evidence exists to demonstrate that ,  by 1781, 
Jefferson had recognized the possible importance of humanitarian 
provisions in  treaties. Another Amencan statesman, however, 
clearly had reached that  conclusion by the end of the Revolution 
While Jefferson was serving a8 Governor of Virginia, Benjamm 
Franklin was the senior American diplomat in  Paris. His 
responsibilities included seeking aid for American prisoners of 

"'Letter t o  W~lllam Gordon. Jvly 16. 1788, ~n 3 PAPERS OF THOMAS 
JEFFEnmx, zuprv note 21. at 362, 363-64 
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war in England127 and ruling on the leatimacy of captures by 
American privateers in European waters 128 Commissioned to 
prey only on British shipping, and neutral vessels carrymg 
contraband of war, privateer captains nevertheless were tempted 
to seize almost any neutral vessel s a ~ h n g  to a British port 
Frequently, the privateer captain would attempt to capture a 
neutral vessel with the hope that the action later would be 
upheld, thereby allowing him to benefit from the value of the 
seized vessel and its cargo This practice, however, together with 
the Indisciplme of the privateer crews, involved Franklin in 
continuing disputes with French admiralty courts These disputes, 
according to a recent biographer, farced Franklin to perform 
"work he thoroughly detestd"'29 

By the end of the Revolutionary War, privateers operating 
out of French port3 had captured 114 British merchant vessels 
and played havoc with England's coastal trade Franklin's 
overall view of commerce raiding, however, became Increasingly 
negative By June 1780, he was proposmg that "unarmed trading 
ships, as well as fishermen and farmers, should be respected as 
working far the common good of mankind, and never interrupted 
in t hen  operations, even by national enemies 'w' 

In early 1783--at the end of the peace negotiations with 
Britain-Franklin made a rather desperate effort to include these 
views in the peace settlement. Writing to Richard Oswald, one of 
his Brttish counterparts, he enclosed "a proposition for improving 
the law of nations, by prohibiting the plundering of unarmed and 
usefully employed peopk"132 The enclosure, entitled "Proposi- 
tions Relative to Pnvateenng." included the following draft article 
for the treaty to be concluded between Britain and the United 
States 

If war should hereafter arise between Great 
all Britain and the United States, which Gad forbid. 

-Z'Ser,  e g  Amencan Cammmnoners t o  A 
Sepr 14 1778, an 27 P e m s  or BEZJM~~U Fa*v 

1778,  bn id at 278 E s ~ o e o  Wnroar, F i r ~ x ~ i Z  OF PBILADELPHU: 281-82 81986 
19"!Vn~cxr, supra note 127. a i  279-80, C-I. s u w o  note 74 at 330.32 

comp1aW,t from American p"S0"B' of war on Con 

' n s C m ~ .  supra note 74. at  332 In i s  Obsorrdions on War Franklm 
ainerted rhat dadorb and pnv~teera  "spend what they ger an n o t  drvnkenners 
and debsuchery lose their habits af mdusfry. are rarely fit for any sober bvameai 
after s peace. and b e i w  only to increase the number af  highwaymen and 
house-breaken" 12 Wonxs OF B E ~ I ~ I I X  Fa*vmm s u ~ i i l  note 74 st 5 5 ,  57 
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fishermen, all cultivators of the earth, and all artisans 
or manufacturers unarmed, and inhabiting unfortified 
town8, villages or places, who labor for the common 
subsistence and benefit of mankind, and peaceably 
follow their respective employments, shall be allowed to 
continue the same, and shall not be molested by the 
armed force of the enemy into whose power by the 
events of war they may happen to fall, but, if anything 
ia necessary to be taken from them, for the use of such 
armed force, the name shall be paid for a t  a reasonable 
price. And all merchants or traders with their unarmed 
vessels, employed in  commerce, exchangmg the prad- 
ucta af different places, and thereby rendering the 
necessaries, conveniences, and comforts of human life 
more easy to obtain and more general, shall be allowed 
to pass freely, unmolested. And neither of the powers, 
parties to this treaty, shall grant or msue any 
commission to any private armed vessels, empowering 
them to take or destroy such trading ships, or interrupt 
such commerce 133 

119 

Franklin first had proposed the substance of this article in a 
conversation with Oswald dunng the summer of 1782- 
apparently without a reaponse. In November, Franklin again 
brought up the iasue and offered the British diplomat a copy of 
''Propositions Relative to Pnvateenng." Oswald, however, refused 
to accept the paper and offered nothing more than sympathetic 
and noncommittal comments.l3* 

Raising the matter a final time by his January letter, 
Franklin admitted that  he had not shown the draft article to his 
Amencan colleagues, John Jay and John Adams. Franklin wrote 
to Oswald that  if it  "might be acceptable on your side," he would 
try to secure American concurrence.~3~ The extraordinary prace- 
dure of asking a British delegate to concur in  the proposal before 
showing it to other members of the United States delegation 
suggests that  Franklin knew his colleagues would not take a 
favorable view of it. He must have known his proposal had little 
hope of being accepted dunng this negotiation. "I rather wish 

1191d at 12-73 
"'See Srouma, s u p m  note 131, s t  229-31 
"'Letter to Richard Oswald. Jan 14, 1783, ~n 10 Won= OF BEMAMIX 

F-w~rr, supra nata 74, sf 68 The Amencan diplomats ~n Evrope were dinded 
deeply Cammiaaonera John Adam8 and John Jay regarded Franklin BI too 
willmg t o  trust  ths Franch during the peace negotiations Sea C C Y ~ ~ E Y ,  BEX 
F ~ V I I L I F  P ~ m l O r  on SPY? 223, 225. 248 11972). S ~ o u r u ~ ,  up'a note 131, at  
159, 176-81 
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than expect It will be adapted,"'36 he confided to Oswald, who 
never replied to Franklin's letter 137 

XI Return to the Continental Congress 

Franklin's draft article. however, was not as dead 8s he must 
have feared. Eleven months later I t  would reappear in Annapolis, 
Maryland, in a committee report to the Continental Congress 
written by Thomas Jefferson 

When Jefferson returned to the Congress in the fall of 1783, 
he found a smaller and less dmtinpmhed body than he had left in 
1776. He Soon was serving an almost every committee and 
drafting at  least thirty-ane state papers in mx months.138 He 
received one of his first assignments on December 15, 1783. On 
that  date, correspondence received from the United States 
minister8 in  Europe was referred to a committee composed of 
Jefferson, Hugh Williamson of Korth Carolina, and Elbridge 
Gerry of Massachusetts 

Working with unusual efficiency, the committee reported 
back five days later with detailed instructions for the diplomats 
The instructions included nine "points to be carefully s t ipulated 
in future treaties of amity and commerce.14o The fourth of these 
Items, to be "proposed, though not indispensably required: was 
Franklin's draft article, copied almost verbatim from his "Proposi- 
tions Relative to Pnvateenng "141 These instructions were 
approved by the Congress on May 7, 1784. On the mme day, 
Jefferson was appointed-with John A d a m  and Benjamin 
Franklin--as a commissioner to negotiate treaties of amity and 
commerce with the European powers 142 

IaaLerter to  Richard Gswald. Jan 14, 1783. bn 10 Wmxs OF BEIJAWS 
F ~ Y L I X .  nvpra note 74, at  68 

'"See STOURZH, supra note 131. at 231 Franklin made a h a l .  and equall) 
futile. etTort to hare hia idea eepoused bg the British when Oawald u.88 replaced 
by Dand Hartley incident Lo B change of goiornmenf in Oreat Britain Sic Letter 
t o  David Harfley, May 8 1783, 2n 10 Wonus OF B E Y J * \ ~ N  F ~ n u r x .  mpm note 
74, ai 113 

"LSei Y a ~ o s r ,  supra nobe 12, sf 411 
"sSee 25 JOYRIALJ or THE C o r n r ~ i r ~ r  Co\camr 813 (0 Hunt e d .  

19221 
"'See Report on Letters from the American Ministers I" Europe, an 6 

PAPERS OF THOWAS JEFFERSOU. ~ v p r a  note 21, 81 393-402 Two earlier 
commntees, meeting o n  October 22 and October 29, 1783. had been able to 
produce only general and ~ncamplefe mstructians for the negotiatmn of treaties a i  
amity and commerce See 26 J a ~ s a . ~ r a  OF T ~ E  C o v r i a ~ r r i v  Coro~res. supm 
note 139. at 720-22 

"lRepart on Lettera from the hmiriran Ministers ~n Europe, zn 6 Papme 
or TXODIAE JFFFERSOU. supra note 21. at 394, pars 4 

"#See MULDYE BUP'O note 12 a t  419 
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How Franklin's text came before Jefferson's committee is not 
known. Jefferson, however, clearly supported Franklin's proposi- 
tion. He later defended the humanitanan provisions of the Treaty 
of Amity and Commerce with Prussia 143 Furthermore, in his 
autobiography, Jefferson expressly associated himself with the 
adoption of Franklin's proposals. "We inserted [Franklin's] article 
in our form, with B provision against the moleatation of 
fishermen, husbandmen, [andl citizens unarmed."144 Hugh 
Williamson of North Carolina was another probable supporter. He 
may have been a friend of Franklin, and certainly shared his 
scientific 1nterests.14~ Finally, the third member of the committee, 
Elbridge Gerry, probably went along wlth hia two colleagues, but 
only reluctantly. Gerry not only belonged to a congressional 
faction hostile to Franklin,146 but also--as a former privateer- 
hardly could have shared his colleagues' enthusiasm in support of 
Franklin'B proposal to ban the practice 

Jefferson's expenences, on the other hand, gave him reason 
to share Franklin's distaste for privateers During his years a8 
governor, Loyalst privateers had been responsible for much of the 
suffering imposed on Virpma's civilian population. Governor 
Jefferson had found himself unable to  deter the destruction and 
mzure  of civilian property and molestation of unarmed civilians. 
These w e ~ e  precisely the activities Franklid8 text formally would 
forbid. 

L"Ses Letter to Jean Nicolsa Demeunier, Jvne 26, 1756, ~n Taohlas 

"'Autobiography zn THOMAS JEPPIRSOI, WRITIICB. bupm note 4 at 1, 15 
"""With Frsnklm, U'dhamaon established a close inendship [in England], 

and collaborated with him ~n n n m e m u ~  erpenmenfr m olectricily ' K~lhamsan. 
Hugh. zn 10 D I C T I O M ~  OF A M ~ I O . U  B i o ~ ~ e ~ r n  298. 299 ID Malone e d ,  1936) 
The entry in the Dicfianory of Ameman Biography reports that  afier wiineising 
the Bobtan Tea Pany on December 16. 1773, Williamson "by B bold stratagem" 
obtained letters of the royalist r over nor of Massachusetts, Hufchmsan. whrch he 
passad on to Franklin m England 2d. sf 299. This account. however. IS 
mcansmlent with Wright's assertion that Franklin already had the Hutchinaon 
letters ~n December 1772 See KRICHI. nupro note 127 at 224, Cunu, mpra n o t e  
14, 81 225.26 Wright m~mts ind  that  the Hvtehinson letters were pas1ed t o  
Franklin in 1772 by an unknown member of Parliament 

J E F B E ~ S O N .  Wmnros. supra note 4, at 590.91. 

L'aS~r E BILLUS. ELBRIDOE Gmnr 91 119161 
L6-Between 1180 and 1183, Gerry "sngsged swcesifully in trade and 

pnvafeenng " G e m ,  Elbridge. ~n 4 DICT~OBULY OF A?IEP.IC*N B I ~ O R ~ P ~  222, 228 
(A Johnson & D Malone a d s ,  1931-32) On G e m ' s  motion sf the Constitutional 
Convention of 1187. the Framers included m the Constitution the p m n s o n  that 
expreaaly empowers Congreir to  "grant Lrttsra of Marque and Repmar-that IS, 
t o  authorize privateeiing See U S  C o r s ~  art I. D 5, Debates ~n the Federal 
Convention of 1767 ms Reponed by Jams3 Madison. Aug 18, zn DOCUXEUTS 
I L L U S T M T ~  or TEE F O ~ U T I O K  OP T ~ I  U r m a  OF rex A\r~nrcah- Sraras supra 
note 44, at  109, 664 Franklin also may have profited from   el ling prizes captured 
by pnvateera Sir C c h e ~ u ,  supra note 135, at 148.49 If true this did not prevent 
h m  from later oppo8mg the prac tm 
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In supporting a written standard of humane treatment. to be 
included m as many future treaties as possible, Jefferson was 
relying an more than his awn experiences with the Convention 
Army. For a scholar of the Enlightenment, educated in the 
rhetorical and literary culture of ancient Greece and Rome, the 
very act of publicly defining a standard of behavior waa an 
important step toward Its general acceptance To express a moral 
idea clearly expanded the moral Imagination of all who heard or 
read It. "Jefferson held with Locke, for mstance, that language 
W B S  the vehicle of ideas. But It was a sensual vehicle and Its very 
life was expanding imagination, by the sole means of u.hich 
reason a8 well as memory could become articulate and the moral 
Sense could crystallize pnnc1ples."1'8 

As President, Jefferson later made an attempt to apply this 
technique to secure the rights of neutral powers in the Sapoleonic 
Wars. His 1806 letter to Czar Alexander of Russia furnishes 
important insights into Jefferson's thinking on the moral value of 
treaties. On that OCCBSLOD, President Jefferson urged the Czar to 
"render eminent service to nations in general" a t  any future 
European peace conference, 

by incorporating into the act of pacification, a correct 
definition of the rights of neutrals on the high seas. 
Such a definition, declared by all the powers lately or 
still belligerent, would e v e  to those rights B precision 
and notoriety. and cover them with an authority. which 
would protect them in an important degree againat 
future violation . . ,149 

XI1 Pans and the Prussian Treaty 

The three American comrnmsioners for treaties of amity and 
commerce held their first afilcial meeting in Pans in August 1784. 
Jefferson thereafter assumed the taak of converting the mstruc- 
tions of Congress into a draft treaty 160 In this process, the law of 

- '3L~ahuv-r,  supra note 15. at 143 
"Letter to  the Emperor Alexander Apr 18. 1806. an THOM*E JEFFERBOI., 

Mnlrrucs. supra note 4 ,  at 1161-62 
-53'Mr Adams m n  joined YS 81 Pans. & our first employment was to 

prepare a general form 10 be pmposed to  such naimni a8 were disposed to treat 
with us 'Autobiography, 8" Taoms J r n ~ n s o x .  Wxlnzrs, supra note 4 ,  at 1 66 
Adama. Franklm. and Jefferson held their firat official ~miu l fa fmn at the 
Panman avbvrb of Psany on Augvat 30, 1784 See M A L O ~ E .  8upm note 12. at 22 A 
p~elimmary ourline and the drafr meat) appear among Jsfferson's pmper6 written 
~n hls own hand See C l a ~ ~ d e a t m n  o i  Treaty Pronsioni. m 6 PAPERS OF T ~ o x ~ s  
JEFFERJOI. ivpicl note 21. at 476-78 Draft of a Model Treaty, zn id 479-88 The 
edltar of Jeffersons papers concluded. on the basin of extnnax endence. that 
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war provisions were expanded significantly. Under Jefferson's 
hand, Franklin's proposal to protect "cultivators of the earth," 
fishermen, and artisans was extended to include "all women and 
children" and "scholars of every faculty."lsl At the same time, the 
qualifging clause, "peaceably following their respective employ- 
ments," was deleted out of concern that  It would exclude all 
members of the militia from the protection of the a r t d e . 1 ~ 2  

Jefferson also made the scope of c ~ v ~ l m n  protection more 
specific. Franklin and the Congress had provided that  members of 
the civilian population were not to be "molested by the armed 
force of the enemy into whose power . . . they may happen to fall." 
In Jefferson's draft, civilians were not to be "molested in their 
persons nor shall their houses or goods be burnt or otherwise 
destroyed nor their fields wasted" by those forces153 In one 
important respect, Jefferson's reformulation was narrower than 
Franklin's. It did not expressly forbid an enemy from "molesting" 
cultivators of the earth by promising freedom to their slaves--a 
measure that  the British actively had used in the Amencan South 
during the Revolution 154 

The most significant addition, however, was an entirely new 
article-apparently drafted after some discussion among the 
commmmners-to follow the provismn on civilians 155 The new 
article addressed the treatment to be given prisoners of war 
Dunng the Revolution, Amencan prisoners of war had been held, 
often in appalling conditions, in pnsan ships off New York City 

Jefferson had a draft model treaty prepared by the middle of September 1764 See 
Note 30, an id at 490 

'IIDraEr of a Madel Treat" art 23 tn 6 P ~ P E B E  OF THOMAS JEFFERSOY 
supra note 21, m 466 

"ZSre Notes for Cannderarmn of Commiramnen, zn id a i  478. 479 This 
change undoubtedly reflected Jeffermis dl ipute m t h  Bsnedlct Arnold over 
whether an vnmabllized member of the m ~ h t l a  could be Teqmred t o  mve h u  p r o l e  
"Po" capture 

'i'Draff of B Model Treaty, art 23. zn id a t  486 
L''On havember 21, 1775 Lard Dunmore. the Royal Governor of Virgmia, 

issued B pmelamatmn offering freedom TO all 8laves of rebel ownera able and 
wlllmg to flghr for tho Crown See J o ~ r  S ~ r s u ,  D u x v a a ~  36-38 (19771 Jefferson 
lod t  90 slsves during a raid by Lord Cornrallia'i forces Sir Y a r o r ~ ,  supra note 
1 9  14" 
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and a t  Mill and Forton prisons In England 166 In addition, as 
Franklin and Adam8 were aware, a few political prisoners 
reportedly had been Sent to British colonies in Africa.157 To 
prevent repetition of these experiences, the draft provided as 
fallows 

And to prevent the destruction of prisoners of war 
by sending them into distant and inclement countries, 
or by crowding them into close and noxious placea. the 
two contracting parties solemnly pledge themselves to 
each other and t o  the world that they will not adopt an? 
aueh practice. that  neither will they send the prisoners 
whom they may take in war from the other into the 
East Indies or any other parts of Asia or Africa, but 
that they shall be placed in 8ome part of their 
dominions in Europe or America, in wholesome situa- 
tions, that they shall not be confined in dungeons. 
p n m n  rhip8, nor prisons. nor be put into L ~ O ~ S ,  nor 
bound, nor otherwise restrained in the use of then  
limbs. that the officers shall be enlarged [,.e, releasedl 
on their paroles within convenient districts and have 
comfortable quarters, and the common men disposed in 
cantonments open and extensive enough for air and 
exercise, and lodged ~n barracks as roomy and good as 
are provided by the party in whose power they are for 
t hen  own troops 158 

"'See OARREPI, ~ u p r a  n o t e  20, at  42-46 Bouhrm, suupirr note 2 6 ,  at  41-56 
In his Juns 26 1766 letier to  Jean Nicolaa Demevnier Jefferaan asserted that  
the 'death a i  upwardr of 11 000 h e n c a n s  ~n m e  pman ship (the Jerse)r' was 
among the ~ ~ r c n m ~ t a n c e s  that  had "produced a sense of the neoesaity of [an. 
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Other parts of the draft article reflected, a t  least in part, 
Jefferson's experiences in administering custody of the Conven- 
tion Army These provisions included arrangements on the quality 
and financing of rations. 

[Tlhe officers shall also be daily furnished by the party 
in whose power they are with as many rations and of 
the same articles and quality as are allowed by them 
either in kind or by commutation, to officers of equal 
rank in  t h e n  own army, and all others shall be daily 
furnished by them with such ration as they allow to a 
common souldier [sic] in their own service: the value 
whereof shall be paid by the other party on a mutual 
adjustment of accounts far the subsistence of prisoners 
a t  the close of the  war; and the said accounts shall not 
be mingled with, or set off against any others, nor shall 
the balances due on them be withheld as a satisfaction, 
or reprisal for any other article, OF for any other cause 
real or pretended whatever . . 159 

Similarly, the proviSion8 on the  appointment of commimmes 
of prisoners must be read in light of Jefferson's complaints about 
the ineptness of Virginia commissaries in supplying the Conven- 
tion Army. 

[Elach party shall be allowed to keep a commissary of 
prisoners of their own appointment with evely separate 
cantonment of prisoners in  possession of the other, 
which commissary shall see the prisoners as often as he 
pleases, shall be allowed to receive and distribute 
whatever comforts['6~1 may be Bent to them by their 
friends, and shall be free to make his reports in open 
letters to those who employ him.161 

Finally, the draft clearly reflected Jefferson's dispute with 
Benedict Arnold over whether parole violations should be 
punished by death or close confinement upon recapture. 

But if any officer shall break his parole, or any 
other pnsoner shall escape from the limits of his can- 
tonment, after they shall have been designated to him, 
such individual d d i e r  or other pnsoner shall forfeit 80 

much of the benefit of thia article as provides for his 
enlargement on parole or cantanment.162 
."S P ~ a n s  01 THOMAS JEFFERSYV, wpra note 21. a t  487 
'e"Al B late atage ~n the drafting prmeas Jefferbon had avbsfituted 

"%Id 

"comfarta for "neceamnes " See Nata 33 2" Ed at 490 
at 487 
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Of the three commmsmners, Franklin and Jeffermn appear 
to have played greater roles in  drawing up these provisions than 
did John Adams, who remained skeptical of these proposals' 
practical value. After both the prisoner of war article and the 
article on civilians had been accepted for inclusion in the  Treaty 
of Amity and Commerce with Prussia,163 Adems commented 
condescendingly to the Prussmn ambassador that he was 
"charmed" to find that  the Prussian government had accepted 
"the Platonic philosophy of some of our articles, which are at  least 
a good lesson to mankmd, and will derive more influence from a 
treaty signed by the Kmg of Prusma, than from the writings of 
Plato or Sir Thomas More 'w4 

XI11 Final Thoughts on the Laws of War 

The Prussian treaty marked the end of Jefferson's mvolve- 
ment with the law of war as a pubhc o f f i e d  He and his fellow 
cornm1moners found no other European power mllmg to 
negotiate senously with the weak central government they 
represented 185 Within a few years, Jefferson came to oppose the 
conclusion of new eammermal treaties by the United States 
Even a6 President, he made no effort to revive the old project of 
including provisions an the law of war in American treaties 

"Entered ~nfo force Aug 8 1786. 8 Berens 78, 8 Stat 84. T S  292 Under 
Article 27, this trsary remained in farce for fen p a r s  It WBI replaced by a new 
Treaty of Amity and Commerce "gned July 11, 1799, 8 Bevenr 88 8 Stet 162, 
T S 293 The treaty of 1799 reproduced Articles 23 and 24 of the earlier treaty. 
dealmg Kllh the l a w  of war The m e  exception was the final clande o f  Article 23 
prohlbltmg pmatteen, rhich was omitted in 1199 The treaty of 1799 remained ~n 
farce untd 1818 A r t ~ l e a  28 and 24 thereafter were ionnnued ~n force unfd the 
end of World War I by the Treaty of Amity and Commerce with Pruiils, signed 
May 1. 1828, 8 Bevens 98 8 Star 378 TS 294 SOL g m r m l l y ,  Reeves The 
Piusrmn-Amencon Treaties 11 AM J INT'L L 475 ,1917, 

"'Letter from John Adami 10 Baron de Thulemeier Fab 13. 1165, / n  6 

laiSee Dr-hlaa Y ~ ~ o s r ,  J ~ ~ ~ c a s o r  AND TX Ririirr or MAT 24 119511. d 
TORKS 0s JOHU AD*ild 224 Charles Adams e d ,  1862: (1971 reprint, 

FREDER~CB M ~ n x s ,  IXDEPEBDENCE 0s Tnur 154 11973' 
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Perhaps he felt that  the times were no longer auspicious for 
treaties advancing humanity in war The behavior of Britain and 
France during the wars of the French Revolution and the 
Napoleonic era overturned his belief that  contemporary interna. 
tional morality was always superior to that  of the past. He 
became convinced that  international behavior had declined 
radically since 1785.168 "[Tlhe close of the [eighteenth] century 
~ a w  the moral world thrown back again to the age of the Boreas,  
to the point from which it had departed 300 years before."169 

In thi8 international climate, Jefferson was willing again to 
consider a policy of retaliation. His last recorded thoughts on 
securing enemy restraint in warfare followed the burning of 
Washingon dunng the War of 1812. This disaster revived his 
frustrations over the activities of Colonel Hamilton and Benedict 
Arnold during the Revolution. 

[Tlhe English have burnt our Capitol and President's 
house by means of their force. We can burn their St. 
James' and S t  Paul's by means of our money, offered t o  
t h e n  own mcendiaries, of whom there are thousands in 
London who would do it rather than atarve But it is 
against the laws af civilized warfare to employ secret 
incendiaries. Is it not equally so to destroy the works of 
ar t  by armed incendiaries? . . . If a nation, breaking 
through all the restraints of c inhred character, uses its 
means of destruction (power, for example1 without 
distinction of objects, may we not u ~ e  OUT means (our 
money and their pauperism) to retaliate their barbarous 
ravages? Are we obliged to u ~ e  for resistance exactly 
the weapons chosen by them for aggression? . Clearly 
not; . .  and we should now be justifiable in the 

any prwate indwidval legally suthorlzed by ather af the partlea 
Tobias L e u ,  the h e n c a n  dlplomat r h o  negotlafed the peace treaty apparently 
inserted this pmwnon on his own initiative Wrrften indfmctrona from the 
Jefferson Administration to Lear and his predeceeaor are e d m t  on the suhject of 
~elafmna during future ware. See Letter from Secretary of State t o  Tobias Liar, 
June 6, 1304. bn 4 SAVU D~CUYENTS RELITIKO TO WE Uxrrio Srares WARS 
WITH THX B A R B A ~ Y  P o w ~ s  155 (Dudley Knar e d ,  1942) [hereinafter NAVAL 
DOCLMENTSI, Letter from Secretary a i  State to Jamen Cathcart. Apr 9. 1803. zn 2 
AWEmUC*U STATE PmERS. FOREloi  APFURS 701 (Walter Lawne h Matthew 
Clarke eda ,  1332) Letter from Secretary of State to James Cathoan, Apr 18, 
1802, zn 2 NAVAL D O C ~ E I T S ,  supra, 81 126.27 For B recent account of the 
negotiation ofthis treaty and events leading up to it ,  see A B  C. W ~ J P P L E ,  To THE 
SXVRES OF TRrPaLl (1991) 

""'But who m 1785 could foresee the rapid depravity Khxh WBI t o  render 
the done of that century the diegrace of the hiatmy of man? Letter to Bewamin 
Austin, Jan. 9, 1816. ~n Taoms J ~ n ~ a s o r ,  W n ~ n r o s ,  8wpra note 4, at 1369, 
1371 

'"Letter t o  John Adams. Jan 11, 1816, ~n id m t  1374, 1375 
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conflagration of St James' and St .  Paul's. And if we do 
not carry it  into execution, it is because we think It 
more moral and honorable to 8et a good example, than 
to follow a bad one.1'0 

Even during a period of moral decay, however, Jefferson 
continued to entertain a t  least the posaibility that restraint and 
moral suasion were preferable to direct retaliation Ln the face of 
''barbarous ravages" by the enemy. 

One final piece of indirect ewdence supports the view that  
Jefferson did not abandon all hope of promoting humanity in war 
through treaty provisions. In 1824, Jefferson's granddaughter 
married Nicholas Trist. whose family had longstanding ties t o  
Jefferson's. The newlyweda lived at  Manticello during the last two 
years of Jefferson's life while Tnst  studied law under him 1 7 1  The 
young man and the old statesman became close. Tnst  was one of 
two family members who kept watch at  Jefferson's deathbed, and 
he was named m Jefferson's will as one of the trustees of hls 
residuary estate.lT2 Tnst  also apparently regarded himself a8 
trustee af Jefferson's moral legacy, and refused to allow Andrew 
Jackson's campaign biographer to invoke Jefferson's name 173 

Twenty years later, in 1847, Nicholas Trist was sent to 
Mexico to negotiate a peace treaty, ending the war of 1846 to 
1848 The resulting Treaty of Guadalupe.Hidalgo contains an 
article intended to apply "[ilf (which is not to be expected, and 
which God forbid!) war should unhappily break out between the 
two republics."l'4 This article clearly was patterned after the law 
of war provisions of the 1785 Treaty with Prussia. Tnst's 
mstructions, however, contained no mention of this subject.175 
Rather, he proposed this article on his own, when other Amencan 
officials had no interest in  reviving Franklin's and Jefferson's 
initiatives an the law of war. T n s t  presumably learned to value 
these initiatives during his year8 at  Monticello 

--'Letter to Dr Thomas Cooper. Sept 10, 1814. &n 14 W~irrros or T a o ~ ~ a  
J ~ r i ~ a s o v  179, 186-87 (A Lipacamb ed 19061 

-'-See Duma M l u a r ~  TWE SAGE OP M a h - n c i ~ ~ o  371-72 454 11981, 
''2Ser id at 488. 497 
:',See Trrst, Nicholas, m 9 D l c ~ r o ~ m u  OE AMERLCAV B I O O W ~  645 

(Dumas Malane e d ,  1985-36) 
'.'Treaty of Peace Friendship. Limda and Settlement wrfh M e x m  ~ r l  22, 

signed Feb 2. 1848. 9 Bevenr 791. 9 Stat 922 For a gensral account or Tner ' i  
mimion to  Mexico. see K JACX BALE.. Tnc Mzucm W ~ R  1848.1848, at  282-83 
878-87 ,18741 

"'See Letter from Secretary of Slate f a  Nicholas P Tnst,  Apr 15. 1847. fin 
8 D l P r o r A n c  CaRREsPoronacE OE THE UNlTED STATES 1UTER-AMF.ICM- 
AFFAms, 1831-1869. at 201-07 IW Msnmng e d ,  19371 
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XTV. Conclusion: Jefferson's Experience and the Modern Law of 
War 

Jefferson's pursuit of humanity in  war visited three distinct 
phases. An early, largely unsuccessful, reliance on appeals to 
reason and threats of retaliation gave way after the Revolution to 
a diplomatic effort to advance the rights of noncombatants 
through bilateral treaties. Finally, in  the face of state practice 
during the Napoleonic Wars, Jefferson again eonsldered the 
utility of retaliation during a penod of declimng mternatmnai 
morality Not surprisingly, this pattern reflects the general 
development of Jefferson's political philosaphy.17~ 

In many respects, Jefferson's experience also parallels, in  
microcosm, the development of the laws of war in  the nineteenth 
and twentieth centuries "The law of war can no more wholly 
dispense with retaliation than can the law of nations, of which it 
is a part,"177 declared the Lieber Code of 1862. Nevertheless, like 
the view held by Jefferson during the Revolutionary War, the 
development of the laws of war during the twentieth century 
evinces a distaste for retalmtlon as a satisfactory means of 
enforcing humanitarian standards in war. Accordingly, a growing 
number of international conventions prohibit retaliation against 
certain pemons or abiects.17~ 
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The diplomatic responses to the developments of the 
twentieth century also parallel Franklin's and Jefferson's efforts 
of the 1780s. The righta of noncombatants and international 
standards for their treatment have been defined with increasing 
precision and length in international agreements-even though 
these provisions typically have appeared in multilateral agree- 
ments, rather than in the series of bilateral arrangements 
envisaged by Franklin and Jefferson.179 In addition, many 
modern agreements an the law of war require parties to 
disseminate the contents of those agreements to them military 
personnel 180 Jefferson, who strongly believed in  education as a 
means of promoting mvic virtue, clearly would have approved of 
this approach t o  humanitarian law. 

Unfortunately, none of these approaches has proved to be a 
panacea, either now or in Jefferson's era The brutal history of 
the  twentieth century witnesses that the practice of belligerents 
has faded to keep pace w t h  the development of international 
humanitarian law. Perhaps the most important lesson to be 
derived from Jefferson's experience is that  this problem ulll 
persist as long as war itself. Only an eclectic strategy, drawing on 
all available tools and approaches, offers any hope of curbing the 
inhumanity of modern war 

LrsTho 1901 Hsgie  Regilalmns, annexed t o  the Hague Convention IV, on 
the L a w  and Cnsrorns of War m Land signed October 18, 1901. 36 Stsf 2271. 
T S 539, codified 56 articles on the law8 and ~udtorns of land warfare, inclvding 
the trearment of prisoners af war and gavernrnent of aecvpied feintmy In 1949, i t  
was mpplementsd by 143 articles ~n the Geneva Convention (111) on Pnaonar~  of 
War, signed Avgvsl 12, 1940, 6 U S T 3316. T I A S  Na 8364. 75 U I T  S 185 
and by an additional 150 articles m the Geneva Convention iIvi on Cmhans, 
signed August 12, 1040. 6 U S  T 3616, T 1.A S No 3365, 75 U N T S 287 These 
conventions 8mce have been supplementad by another 102 ~ r r i c l e e  m Protocol I 
Additional to  the Geneva Canuenfmns. adopted June 8. 1977. an TBL Lars OF 
ARMED COXFLICTS, supra note 177 at 561, 581-84 

l.cSe~, e # .  Geneva Conventmn (111) on Prisoners of War art 121 signed 
Augvsf 12. 1949, 6 U.S T 3319, T I  A S  No 3364. 75 U S  T S 135, Genera 
Convention (Wr on Cmbsns ,  art 144, signed Avgist 12 1949, 6 U S T 3516, 
T I  A S  No 8365. 75 U I T S 187 



JURY NULLIFICATION: 
A CALL FOR JUSTICE OR 

AN INVITATION TO ANARCHY? 

LIEUTENANT C O M M ~ O E R  ROBERT E. K o n ~ o c x *  
Maron MIC-L J. DAVIDSON** 

If a jury possesses . . [the power to nullify1 as a 
"nght," it 1s illogical that  it 1s not so instructed How 
can the jury exercise its n g h t  to pardon if It 18 Ignorant 
of it and is told quite to the contrary by the standard 
instructions?l 

I Introduction 

Axiomatically, a jury2 in  criminal cases "has the power to 
bring in  a verdlct in  the teeth of both law and facts "3 The jury 
possesses a general veto power and may acqut when it has no 
sympathy for the Gavernment'a case," no matter how overwhelm- 
ing the evidence of guilt.5 A jury acquittal 18 final and 
unreviewable, a Judge may not direct a jury to convict or vacate 

-United States Coast Guard Presently assigned as Staff Legal Offlcer. U S .  
Coast Guard Reserve Trs~nmg Center, Y o r k t o w .  Vlrgmma B S US Coast Gvard 
Academy. 1961, J D  , hlar%hall.WHhe School of Law. C&e of Wlllmm and 
.Vary. 1988 

**Judge Advocate Generah Corps, U S  Army Presently assigned ta 
Llllgafmn Dlnsmn. U 6 Arm? Legal S e ~ ~ c e s  Agency 

'Keenan v Star*, 319 Sa 2d 147, 148 (Fls App 1880) 
$Far purpaaea of thlr article the author3 USB the clnlmn term "jury" 

interchangeably with m mrhtary equmlent the "panel " 
'Hornmg Y D l a t m t  of Colvmbla 254 U S  136, 138 11920). Enrted States v 

Trujdlo. 714 F Id  102. 105 (11th Cir 19831. ~ e s  d m  Berkmth Y State. 386 Sa 2d 
885. 842 (Fla App. 1960) 

'Umted States Y Wdaan. 529 F 2d 439, 443 16th Clr 1980) 
'A court does not have the power to order the jury to return a verdlet af 

guilty, even in the face of avewhelmmg emdence af g u i t  Umted States Y Spaek, 
415 F 2d 165, 180 (1st  Cir 1969). Cf Smeleher Y Affarney Qen of A l a ,  947 F 2d 
1472, 1476 (11th Clr 1991, ?'It xa beyond diapvte thet L judge may not drrect B 
verdict of guilt? ~n a criminal jnry trial") As an dlustratlan, J Y ~ O T B  ~n the fnal of 
Washington, D.C'a former mayor Barry, stated that the? knew he was gu~l ty  of 
several charges, but ranneted him of mi? m a  charge because they bellel.ed the 
government unfalrl? had targeted Barr? on racial grovnds Courtroom Putsch? 
Jurors Should Raaef Lairs The? Don't Like.  Aciruul Omup Arguea WUL Sr  J 
Jan 4, 1991. sf 4. c d  2 [hereinafter Courtmorn Pvlschll see dlm D C .Ma; 
Acquitled Br R m d  Sympathy Cuiliy ~n 2nd Murder, WAS%. Porn, Jvly 27, 1991, 
a t  83 ,  C O I  4 
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an acquittal, nor may a prosecutor appeal an acquittal an grounds 
of judicial error or erroneous jury determination 6 Judges have 
little, if any, control over criminal jury acquittals 7 As the United 
States Court of Appeals for the Fourth Circuit noted in Unrted 
States u Moylan,s "If the jury feels that  the law under which the 
defendant is accused is unjust, or that exigent circumstances 
justified the actions of the accused, OT for any reason which 
appeals to their logc or passion, the j m y  has the power to acquit, 
and the courts must abide by that  dec~mon."$ 

Jury nullification is not a "defense" recognized by the law, 
but rather is a mechanism by which a jury, acting as the 
community conscience, effectively LS permitted to disregard the 
letter of the law by determining that  applying It to a particular 
case would not be justified 10 More specifically, nullification 
occur8 when a jury finds that  the defendant 18 technically guilty 
of the charged offense, but deliberately refuses to render a 
conviction Accordingly, jury nullification arms under circum- 
stances identical to those that  would lead to a directed verdict in  
a c d  tnal.lx Under a hypothetical "directed conviction" stand- 
ard, a precondition to jury nullification would be the judge's 
determination that no dispute as to the facts existed, making the 
defendant guilty as B matter of law.13 The absence of the facility 
to render a directed conviction in criminal cases therefore gives 
rise to the possibility of jury acquittals, notwithstanding a 
defendant's otherwise veritable guilt 

'Weinberg-Bradt. "Jury Nullification And Jury Contra1 Procedures: 55 
X Y  U L REV 825. 828 r199Ol ,citations omitted1 The nullificarmn power LI 
attnbutable t o  the cr~mmal ~ u ' y ' b  nEht t o  r e r u n  a general rerdlct whmh d m  not 
speclfy how It apphsd the Isw t o  the facts, and the ~ ~ n m f ~ f m n d  bar agalnrr 
double jwpsrdy Bsllard , Unbe, 716 P 2d 624.  647 CCal 1986, (Bird, C J ,  
direenling and concurrmg,, Stale v Lane, 629 S W 2 d  343, 345 (Yo 19821 sen 
bane) [power exists 'becavse once the verdict 11 enrered It cannot be impeached 
and the defendant retried1 

'Wemberg-Bradt, dvpia nore 6 nt 828. se# elso People Y Dillon. 568 P 2d 
597, 729 lCal 1983~ (Ksus, J .  mncurnng! Uury IS immune from legal sanctions 
for rendering a perverse acquittal) 

&417 F 2d 1002 (4th Cir 19691 
' I d  at  1006 
-%mted States Dougherty. 473 F 2 d  1113. 1140 I D C  Cir 19721 

(Barelon, C J diasentmg) 
-'See Smythers Equilaklr Aequillds Piedmiion And Preporution P i m n f  

Past-Panel Prediramenia, Amw LAW. Apnl 1956. at 3 (author opmea that  
nvlhficafm occurs mort frequently in the milifsri  setting at spee~al 
courts-martial mvolnng minor offenses in which the caniequence of convxrm-  
that 1 8 ,  m n m g  the career of an otherwm good soldler--often appears uwusti 

"Weinberg-Brodf. supra note 6 .  at  826 & n 1 
lLId at 825 n 1 



l99Sl JURY NULLIFICATION 133 

Although jury nullification OCCUTB mfrequently,'4 the prevad- 
mg judicial opinion steadfastly has been apposed to permitting 
the jury to know that  it has the power to acquit "in the  teeth of 
both the law and facts."15 This article examines the historical 
precedent of jury nullification; the current case law addressing 
the issue; various arguments opposed to, and in  favor of, a jury 
nullification instruction, and the permissibility of nullification 
argument. Additionally, this article advances the propositions 
that  a court has the discretion to permit both an instruction and 
nullification argument; and, under the proper circumstances, a 
carefully structured instruction would serve the ends of justice 
w t h o u t  opening the courthouse doors to anarchy. Further, this 
article proposes an addition to the prefatory instructions on 
findings that, if permitted, would inform the jury-r court- 
martial panel-f its power to acquit the accused when the 
members cannot in  good conscience support a guilty verdict. 

I1 Historical Perspective 

A Early Precedent 

The legal tradition of the jury as the protector of the rights 
of the accused Ln a criminal t na l  16 deeply rooted in  common law 
and predates the arrival of the first English colonists to Amenca's 
shores. The jury's veto power often IS traced to the acquittal of Sir 
Nicholas Throckmorten, charged with high treason, in 1544.16 In 

"In 198 of all cnmmal trial& tried before a jury. lune8 acquit defendanta 
whom judges would have esnwctsd Of this number. only 21% are attnbuted to 
jury nullrfleatmn. Id at 828 n 5 (citing H h v ~ n  & H ZEISEL, THE AMERZCU~ 
JURY 5 8 ,  116 (1986)). Studies show that juriea are moat lenient wlth defendants 
who exceed the bounds of law while acting ~n re1f.defenae. such 88 bstfEred wwes, 
and with street crime mctrms who retelrate against their attackers Courtroom 
Putsch?, supra note 5 ,  at 4, eo1 2 One mihtaryiudge has hated the common trait. 
concerning military defendanta who were acquitted at speaal courts.mart~a1 8 s  
fallows 11) the accused was mewed as B vwtim, (21 the accuaed appeared 81 an 
ercellmt soldier, (31 the victim or an esaentlsl Government mtness presented an 
unfavorable character from a mditary pomr of mew, and (4) the accvaed had B 
tremendovs amount t o  lose if canmcted eueh 88 many years of honorable semee, 
retirement pay, 01 income for family 6upporf Smythera. supm note 11. at 5.6. 

"No federal emuit or military appellate court has mled m favor of a 
nullification matrucfian. WYemberg.Brodf, supra note 6. at  837 n.74. United States 
Y Schroeder. 27 M J 87, 90 (C M A 19881, United States v Smith. 27 M J 25 29 
(C M A  19881, United States Y Mead, 18 M . J  270. 275 l C M A  1983) rWile 
c~1~1llanjunes and court-martial members always have had the power to dmegard 
instrvctiona they need not be advlred 81 t o  fhm power. even npon reqvest by a 
defendant"), cf Williams Y Cammonwealfh, 644 S.W 2d 335, 339 (Ky 1982) (court 
refuaed to  give ovllrflcallan mstructmn). Ballard v Unbe. 715 P 2d 624, 647 lCsl 
1986) (Bird. C J 1 ("this court has never approved of jury nullificatmn"1 

"Thrackmorten'i participstian ~n Wyatt B Rebdlion was beyond doubt. but 
h s  was pd~tically popular with the wry that acquitted h m  "From now onwards 
the jury emera 00 a new phaie of Its history. and for the next thres centunea It 
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1670, a London jury refused to fallow the judge's instruction to 
convict William Penn and William Mead for preaching to an 
unlawful assembly For their disobedience, Buahell and the 
other IUI'OTS were fined and Bushell jailed,'a still insisting on the 
right to make the final determination of the guilt or innocence 01 
the accused. 

In Bushell'i Case,1e Bushell filed a habeas corpua petition, 
seeking his release. Holding that  j n i o r ~  could never be punished 
for their verdicts, Sir John Vaughan, Chief Justice of the Common 
Pleas-after holding a conference on the matter with all the 
judges of England-released Bushell Bushell's release effectively 
vindicated the absolute power of English juries to nullify without 
fear of pumshment.20 

Colomal American juries penodieally refused to convict 
violators of British laws, regularly refusing t o  enforce navigation 
acts designed to funnel all eolomal trade through England. The 
subsequent British eaelusmn of colonial juries from mantime 
cases was a source of p e a t  bitterness among the colonists and 
provided one of the many grievances that  eventually led to the 
American Revolution 21 

Jury nullification was common during the early nineteenth 
century in prosecutions for seditious statements. In particular. It 
proved to be an important tool for abolitionists in antebellum 
America, who often were charged with violating the fuetive slave 
laws.22 Acquittals in these case8 proceeded from the belief that, 

w l l  exemme 1t6 power af veta on the me of the c r l m m l  law sgamst pohtsal 
oflenders who have succeeded ~n obtaining popular sympathy" Wilson. 629 F 2 d  
at  443 (cmng P ~ o c m ~ r r  A C o r c i r ~  Hisronr or TXE C O I M O ~  LA>>' 183-34 85Ch 
ed 195611. United Stares I Krzyske. 836 F 2d 1013, 1012 16th Clr 19808 I l e r r l l f .  
J , diasenfing 

l.Penn-wha eventuall) would found the colony of Penniylrania-like 
Mead, was a Quaker The Quakers comprised members of a newly formed 
Protestant group who espoused an unorthodox religloua doctrine Viewed a i  
radieale, the English government closed their maetng houses and forbade them 
from asaembhng or p'earhmg ID the ilreefi V HA-S & N VIDUR, Juncrac THE 
JLSV 2 1  11986) 

dirsentinpr Bushell wss jailed far not paying the fine Id 
'"Spad and Hansen I United States, 156 U S  61, 119 ,18961 !Gray J 
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because the laws themselves were wrong, jurors could refuse to 
enforce them 23 

Until the end of the nineteenth century, juries were told 
frequently that  they had the power to reject the judge's view of 
the law.z4 From 1176 through 1800, only one judge in the United 
States was known to have denied the members of a jury the right 
to decide law in criminal cases, according to their own judgments 
and consciences. That judge, thereafter, was impeached and 
removed from the bench. 

B The Sparf and Hansen Case 

In 1895, the United States Supreme Court decided a case 
that  still universally 18 regarded 8 8  the  decisive case disapprovmg 
of jury nullification and nullification instructions.25 In Sparf and 
Hansen u. United States.26 two convicted murderers appealed the 
trial judge's instruction to the jury informing it that ,  although it 
had the power t o  convict the defendants of the lesser crime of 
manslaughter, the law required the members either to render a 
verdict of not guilty or to convict the defendants of the charged 
crime of murder.27 The Supreme Court rejected the defendants' 
argument. The Court acknowledged that  the evidence tended to 
show that  the defendants were guilty of manslaughter. Accord- 
ingly, the judge's deeman to instruct the jury that  they could not, 
consistent with the law, return a verdict of guilty for that  crime- 
as opposed to the charged crime-did not constitute error.28 
Although the Court opined that  jury members did not have the 
"right" to disregard the law as  explained to them by the CQurt,zs It 
never criticized the trial judge's instruction informing the jury 
that  it had the "power" to return a verdict of manslaughter, 
despite the evidence.30 

"166 US 61 (1895). 
%'Id at 60-6s The judge refuaed to instruct the members of the jury that 

they could convict the defendants of the lesser cnmes of manslaughter, attempted 
murder UT atfemoted mannlauehter Id. at 112 

" I d  st 10; 
'e''Pubhe and private aafefy alike would ba ~n penl,  if the principle he 

establrshed that jums m enminal CBBDB may. of right, disregard the law BQ 
expounded t o  them by the court and become a law unto themselves " Id 

""Sheflm & Van Dyke, supra note 21, s t  62 
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Mer a lengthy renew of Bntish and Amencan legal hmtory, 
the Spwf and Hansen dissent noted that the jury had the power to 
acqrut and such a verhct couid not be set aside even when rendered 
in direct contravention to the instructions of the judge.31 The dissent 
then addressed the argument that, although the j q  orhnanly 
would have this power, it nevertheless had no right to violate its 
obligations to follow the judge's instructions in matters of law. 
Specifically, It responded that '"a legal duty which cannot m any 
way, directly or indirectly, be enforced, and a legal power, of wheh 
there can never, under any circumstances, be a rightful and lawful 
exercise, are anomalm.''32 The diasent continued, arguing that the 
'law must, however, have Intended, in granting this power to a jury, 
to grant them a lawful and rightful power, or It would have promded 
a remedy against the undue exercise of it.''SS The dissent eritiazed 
the majority opinion for creating an illogical, unworkable system 
that protected a jury's '"power" to nullify, whle simultaneously 
proeliummg that a jury had no "right" to exercise thm power.34 

Commentators correctly have criticized the judicial reliance 
on Sporf and Hansen for the propomtian that the defendant has 
no right to a nullification instruction They point out that  the 
trial judge m tha t  cane had informed the jury specifically of i ts  
power to ignore his instructions 95 Accordingly, these eommenta- 
tors emphasize that the exact issue decided in Sparf and Hansen 
was whether the judge was correct in admonishing the jury that 
use of nullification power was wrongful. Furthermore, they assert 
that  any language in the Sporf and Honsen opinion that appears 
to disapprove of jury nullification instructions is merely dietum.36 

Alternatively, some commentators attempt to interpret the 
Sparf and Hansen Court's ruling as upholding the principle that a 
jury cannot conmct-even of a lesser crime when acting out of 
leniency-in the absence of evidence beyond a reasonable doubt.37 

W p m f  and Hansen. 166 U S  at 172 (Gray. .I. dissentingi 
' -Id at 173 
"Id at 146 
"Wmnberg-Brodl. supra note 6, sf 832 leitmg S p a i f  and Hanien. 156 U S  

sl 148 'Gray, J diisentmg)I 
'$Sparf and Hanaen, 166 U S  at 60 Ths t n a l  judge rnstrvcted the jury that 

"lt may he ~n the polrar of the p r y  af finding them milty of a less crime than 
murder. to wit. mandaughter yet, as I have said in this case, if B fslonious 
homicide has been committed st sll, of which I repeat you are the judger, there 16 
nothing to reduce i t  below the n a d i  af mvrder" Id 

'bW-einberg-Brodt, ~ u p m  note 6, at 832 n 37 Schsflin & Van Dyke, supra 
note 21. st 62 (ifhe mqonfy  oplnron cannot be wewed ae a holding rejecting 
the madern concept of j u y  nuildcanon' I ,  cf  People Y Dillon, 666 P Zd 697, 729 
1Csl 19831 IKsur, J , eoncumng) {''the I M Y ~  was formulated as being whethsr 
qneatmns af law, 8% well as of fact should be left to  the jury") 

g'Schefim & Van Dyke ~ u p r a  note 21. s t  62 n 40 
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The facts in  Sparf and Hansen indicate that  the jury actually was 
considering a conviction for such a lesser crime. Nevertheless, the 
Supreme Court upheld the defendants' convictions for murder 
despite evidence that  supported the jury's instincts on the lesser 
cnme of manslaughter.38 Addhonaily, several recent Supreme 
Court decisions have described the jury's chlef function as 
political and the Court has consistently held that  the jury cannot 
be limited to a single class, but must represent the e n t m  
cammunity.39 Accordingly, this line of decisions can be inter- 
preted as suggesting that  the Court supports the infusion of 
community sentiments in jury verdicts, and would sanction 
occasional jury verdicts that  conflicted with unfair laws or 
oppressive prosecutorial practice~.40 

C. Modern Precedent and Legislative Efforts 

Although jury nullification continued to occur fallowing the 
Sparf and Honsen deeismn.41 federal courts dld not address the 
nullification instruction issue 42 The jury nullification iseue 
returned to the legal spotlight during the politically charged 
criminal trials of the Vietnam War era, when draft resistors and 
other protestors began to demand that  juries be informed of the 
power to nullify.43 Defense attorneys sought a means by which 
the jury, as the conscience of the community, could consider the 

981d, see a h  Sparf  and Hansen. 155 C S at 61 D 1. in  auppart of the 
argvment these cammenfator8 p u t  t o  Unlfed State2 ex ,e1 Matthews v 
Johnson, 503 F2d 339 rad Clr 19741, mi denied sub nom Cvyler Y Matthews. 
420 U S  962 11975) 

"&-e & Y r o - w ,  ~ n p m  note 17, at  157 The Supreme Court ha8 scared 
that  the "nght to jury trial I P  granted to crmlnsl defendants m order to prevent 
opprenalon by the Government" Duncan v Loumans. 391 U S  145. 155 11968). 
The Court also haa indicated that the jnr i ' e  purpose u ''to p a r d  againit the 
exe icm of arbitrary power-to make avallable the common sense pdgment of the 
community 8 8  a hedge agamst the o v e m a l o ~ ~  prosecutor and m preiermce t o  the 
profemanal or perhaps ovsreondmoned 01 blared response of a judge" Taylor v 
Loulsisna, 419 U S  522.  530 119751. k s  & VIDMUI, supra note 17, at 157 

''he & VIDMUI. supra note 17, at  157 
"Weinberg-Brodt, supra note 6. at 836 n 67. Dvnng the 1920s. jur~e l  

'%Id 
frequently nullified ~n prohlbltmn cams.  Id 

'sWemberg-Brodt, supm note 6. at 836, &YE L Vm-. s u p m  note 17, sf 
166 (attorneys attempted ta argve that civ l l  daobedimce warjuatlfied on bahn af 
vestionable iegality and morallty of the war1 See Unlfed Statea v Daugherty, 
473 F 2d 1113 (D C C11 1972) (defendante randallred Dow Chemml Co.. whleh 
produced "8palm. dbscuased ~n REYBUL, supra note 22, a t  363.84). Unlled States 
Y Delllnger 472 F 2d 340 408 17th Cir 1972) (protest demonsfratmna) United 
States v S k p s o n .  460 FZd 616 19th Cir 1972) lbvrnsd records o i  I& dran  
board), L'nited Statal  Y Moylan, 417 F 2d 1002. 1006 14th Clr 19691. cert denied. 
397 U S  910 (19701 (d&ndantr burned drafl recorda Lo protest Vxtnam War]. 
United States Y Boardmmn. 419 F 2d 110. 116 (5th Clr 19691 lmnmenflous 
objector refused t o  perform alternate e ~ n h s n  8e-c~)  
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morality af the defendant's conduct 44 These defense attorneys 
attempted to convert a jury's implicit power to nullify into an 
explicit right of criminal juries and criminal defend.mts.ds More 
recently, criminal defendants have sought jury nullification 
instructions m eases involvmg abortmn,46 tax evas10n147 nuclear 
weapon protests,48 and statutory rape.ds 

Occasionally, a defendant would succeed m having either the 
judge or counsel inform the jury of It8 power to acquit despite the 
defendant's technical guilt.50 Far Instance, in United States u 
Jimmy L DeS~rey,~~ the court, over the Government eounsers 
objection, permitted nullification-related voir dire, a nullification 
~nstruction,sz and nullification argument in a prosecution for 
operating an illegal gambling business63 The tnal  judge in- 
structed the jury members that If they were not in sympathy with 
the Government's case, they could return a not-guilty verdict 64 

Accordingly, the jury did return with a verdict of "Not Gmlty," 

'*Scheflm & Vsn Dyke supm note 21, at  63 
'eWWeinberg-Brodr. supm note 6 at 636 n 67. cf United States Y Anderson 

'6Andwson. 716 F 2d at  446 (abortion praten-related abdvction of doctor 

'.See infm note 67 
'lStste Y Campa. 494 A2d 102 (R I 1965) #painted "thou $hall not h l Y  on 

'PState Y Pease. 740 P 2d 669 lMant 19871 
s°Kemberg-Bradt. ~ u p i a  note 6. at  836 & "69 

KO 602.71, trans at 8386-94 (D S J 1973) (Lrrsl jud 
could follow ~ t r  con~c~enee  and acqulf B gvllty defendant,, ~ e e  Umted Stated Y 

Krryske, 836 F 2d 1013, 1021 16th Cir 1988, ldefenne counsel permitted t o  
msnfmn JUTS nvlhfieatm I" doamg argument], r f  State I, Weitman.  427 A 2d 3 
7 I N H  19811 Oudge mitructed. 'You are entitled to act upon your own 
~ o n i i m t m u ~  feeling about what IS B fair result m this C B ~ B ' ' ~  

716 F 2 d  446, 449 (7th Cir 19831 

and h>s wife) 

several Trident N submarme miaaile tubes, 

"so 3-90-00083 iv D T~~~ nec 19911 (wneman, J I 
i*The Gaxernment'e counsel attempted to prevent this instruction by 

rquea tmg  a etas from the m a l  court and obtaining a w i n  of mandamus from the 
Smth C r c u t  The m a l  C O Y ~ ~  refused to grant the iray Accordingly, the Sixth 
Ciriuif was unable to rule on the ~ s a u e  Telsphane interview with Raherf J 
W'ashko, Amstsnf Umfed States Attorney. Middle Distnrf of Kentucky (Aug 17 
19921 

"See 16 US C 5 1956 119881 During B pretrial motion to  suppress. the 
t n a l  pdge determined that an Internal Revenus Senlce IIRSI agent impraperly 
vied infarmation submitted by the defendant purausnl t o  26 r S C 3 4412, for 
the p u r p m  of ohtamng B aearch warrant The court. however, denied the motion 
to dupproaa. d i n g  that the dirclasurs KBJ harmless error m light af other. 
independently obtained evidence To farentall the court'& deferminatian that the 
IRS agent acted ~mproperly from becommg an issue sf tnal the Government's 
connael tried the defendant ~n two separate pmeedmgr-the first trial for dlegal 
gsmbling and the second trial for Fllrng Mae incame fax returns Neuertheleaa, 
the defanss counsel succassfully built his nvllifiealion eade around the Judges 
derermmatmn Telephone internew with Robert J Washka ~ u p m  note 62 

'dTelephane ~ntenvmw with Robert J Wanhka mprm note 5 2  
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explaining to the court that  although the members believed that  
ample evidence to convict exlsted, they were not sympathetic to 
the Government's case.55 

In 1971, Kansas trial judges were given the discretion to 
read a nullification instruction to the jury.56 Two years later, 
however, the Kansas Supreme Court rejected the instruction.5' In 
Indiana and Maryland, however, juries are allowed to decide both 
facts and the law-relegating the judge's instruction regarding 
the law as advisory anly.58 

Recently, a heterogeneous body of jury nullification advo- 
cates has organized to pursue legislation requiring that  juries be 
made aware of their unfettered powers to acquit. The Fully 
Informed Jury Association (FIJA), based in Helmwlle, Montana, 
has organized an uncommon array of supporters along the 
common theology of jury nullification. The Ameneon Bar 
AssouatLon Journal reported that  the FIJA "draws its support 
from a wide and unusual spectrum of political thought-from the 
National Rifle Aasociation to gun control advocates, from abortion 

the 
'#The followmg mstructlon. whxh could nut be p e n  aver ths  objectLon 

defense c~unee l ,  was used m Kaniai enminal trials 
If 18 prerumad that  I Y I L B S  mre the best judges af fact 

Accardmgly, you are the soli judges of the true facta in this case 
I think I t  reqmrea no explanation. however. that judges are 

presumed to be the best judges of the law Accordingly. you must 
accept my lnstructmns as b a n g  correct statements af the generally 
accepted lsgal p m c ~ p l e a  tha t  apply ~n a case of the type you have 
heard There p m c i p l e a  me intended to help you ID reaching a fair 
result m fhla m e  You lhould do just that  I f ,  by QO domg, you can 
da p s t m  ~n f h x  case Even 80 ~t 18 dlffitvlt to draft legal statements 
that are 80  exact that  they are right for all concs~rable ~ m u r n i f a n ~ e d  
Accordingly, YOU are entitled Lo act upon your cunscmf'ous f d m g  
ohauf chat 2s a fair r e ~ u l f  m this / m e  and ocquif the defendant I f y o u  
h&oe that justbee m ~ u i r e 8  such o iesull Exercise your judgment 
without paaman or prejudice, but with honesty and understanding. 
Give respectful regard to my statements of the law for what help they 
may be in arnwng at B coniiientiovi determination ofjuatice m this 
esse That L Q  y o u  hlghest duty a pubhc body and a8 oficsrs of thm 

f 

court 
Pattern Inatructions far Kansas 51 03, a t  36 (1971r mtrd &n Scheflin & Van Dyke. 
m p r a  note 21, at 64 'emphasis added1 

"State 5 McClanahan, 510 P a d  153 (1973r. discusaed hn Scheflin & Van 
Dyke. supiu note 21 m 64-65 

"HAYS & V ~ ~ h y i i .  supra note 17,  s t  157 In Mmyland, the pdge m t r u c t a  
tho p r y  that  ~t IS free to reject the judge's advice on the law Id Maryland and 
Indiana are the only i ta te l  t o  grant such discretion t o  than  inriea Id Modern 
iury nulhficatmn advocates hare abandoned the nation tha t  the jury be allowed to 
decide both law and fact and, Inatead. base their arguments on the jury's right m 
POWPI to reject the law d Its members' cnnsemees do not perm~f them to follow 
the judge Q mtruct iom People Y Dillan. 668 F 2d 697. 729 Ea1 1983r (Kaur, .I, 
cmcurnng1 
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rights supporters to their opponents, and from backers of 
marijuana legalization to law-and-order types."68 This grass-root 
organization, with designated coordinators in forty-five states, 
lobbies state legislators, diatributes pamphlets to potential jurors 
reporting for duty, and lectures civic groups across the country 60 

Organized jury nullification lobbyists now operate in thirty- 
five statea and have persuaded legislators to champion jury 
nullification bills m several states.6' Despite their efforts, 
however, not B single federal or military appellate court has found 
error in a judge's refusal to give such an instrwtion,62 even when 
the instruction actually was requested by the jury 63 

I11 Arguments Supporting the Xullification Instruction 

Proponents of a jury nullification instruction offer several 
arguments in its favor. One argument suggests that  failure to 
instruct a p r y  of its nullification power is a means of deceit 
perpetrated on the jury.64 In United States u .  Krzyske, after 
deliberating for several hours, the jury spec~fically requested to be 
instructed on 'bury nullification."6s The trial judge responded by 
telling the jury erroneaualy that i t  had no power t0 engage in jury 
nulhfieation.66 The jury subsequently returned a verdict of 
"guilty" for tax evasion and failure to file income tax returns 67 

eaCilwick, Pauer 10 the Jurres, A B  A J ,  July 1991. st 18 The Waff Slrtif 
Journal described a recent FIJA conference with the follomng L Y C I ~ ~ C ~  

deairipfion "As the roam filled up. pot smokers mingled with church ladlea and 
tree I h x n  dYmpped stone8 with gun buffs " Covrlioom PuBch', supra note 5 ,  at 
1 E " ]  1 ~~ 

6'FIJA Acrlvirr P W S ~  (Winter 1992, The FlJA loaka beyond single-lsaue 
dlsputas and sees Lhnr pmapeefs as nn.w in  situations U'hether 01 not they a x  
iuceesiful ~n the legislatures or the OOYT~TUOIIIP,  FlJA actiri i ta  are confident that 
their efforts are pmdurmg better infarmed jurors Cdwick, supra note 59, a i  18 

*-See Caurlioom Pularh', 6upra note 6, at  1. COI 1 'citing proposed 
leglelstian ~n New York, Arizona. and Montana), Croup Awns For 'Conscienlcous' 
Juries 19 M LU- 1131. 1135 (1991) ,proposed lsglslation ~n Ysssachvsettsr 

(whda defendant not entitled 10 a nulhficatmn ~ns twc t ion ,  the trial court 
retains the discretion "ro determine whether or not the f s c s  of B paincul~r  c a w  
warrant rvih an matruetion when ~t haa been requested by a p ~ r f y ' ' ~  lciting Stare 

"United States v Knyrke. 836 F 2d 1013 16th Cir 19861. cf People v 

(%see 11 d state B ~ ~ ~ ~ ,  667 4.2d 544, 548 I S H  1989, 

h k y o ,  480 A M  8 5 ,  81 119841~ 

Dillan 668 P 2 d  697 728 8Cal 19831 
"Sehetlm & Van Dyke. ~ u p m  note 2 1  at 105-06, cf United States \, 

Dougherty, 473 F 2d 1113, 1139, 1144 CD C Cir 19721 (Baselon. C J dissentingr 
("lark of candor') idewlamg atratagwx which l e t  us pretend that the power of 
nuiilfieatlDn does not eXIBt") 

*'a36 F 2d 1013, 1021 (6th Clr 1988, I M e r n r t ,  J 
"Id 
"Id at 1015 

dlssentrngl 
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The type of situation that  arose in Krryske arguably makes 
jurors less likely to respect a legal system because they feel 
coerced into convicting based on the judge's mstructions, only to 
learn after trial, that  they could have voted their consciences and 
aequitted.68 Accordingly, supporters of the jury nullification 
instruction assert that  the price of candor-a few more seemingly 
irrational acquittals-would be worth the benefit to our demo- 
cratic system and the individual citizen's pnde in judicial 
participation 69 

Another argument in favor of the jury nulhfication Instrue- 
tion contends that  failing to inform the jury of its power to nullify 
usurps its baslc function-that is, to serve as the conscience of the 
community and to safeguard the individual citizen from unfair 
laws and oppressive prosecutonal praetices.'Q Noted legal scholar 
John Wigmore believed that  permitting juries to nullify actually 
1s essential to assure justice.71 He noted that  law-which dictates 
general rules-and j u s t i c e w h i c h  involves the fairness of the 
outcome in a particular ease-occasionally conflict. Because law 
makers cannot anticipate every set of circumstances in every case, 
the jury must have the facility to ignore a general rule of law if 
doing so is necessary to achieving justice in a n  individual cane l2 

Additionally, juries should be allowed to nullify when laws 
are unjust and oppressive-either because they were enacted out 
of design or because community values have changed faster than 
the laws.73 The failure to give a nullification instruction arguably 
could lead to injusticeparticularly when the jury would have 
acquitted if it had been informed of its power to do so. An 
example of such an "empathy" case might occur In prosecution for 
statutory rape when the accused himself is young 01 when the 

lsScheflm & Van Dyke, supra note 21, at lo6 
sa,,+ 

''HILUS & V l o w .  supra note 17,  at 167 (1986r, r f  Ballew Y Georgra. 435 
U S  223 229 (1978) (pwpoae af jury 18 to  pmnde defendant with B safeguard 
against the corrupt or 01eriealou~ pm~eeutor and againsf the complacent, blared. 
or eccenfnc judge, which IS attained through the participation of p r 0 r 8  an 
reprehentatma of the community, applymg the common sense af laymen) 
Beckwith Y Stare. 386 Sa 2d 836. 841 iFla App 19801 ithat eonscmnce o f  
commumty may affect verdict 1s no aberration. II 1s the const~tntiond schemer 

-lHahs & Vm-, ~ u p r n  note 17, at 155. cf United S f ~ t r s  Y Maylan, 417 
F 2 d  1002. 1006 (4th Cir 19691. cart dmud,  397 U S  910 119701 I'eoncededly 
fhlr power of the JYTY [ to  nvll~fyl LQ not always contrary t o  the Interests af 
justice"). United States V. Slmpsan. 460 F 2d 516, 519 (9th Cir 19721 i' We 
acknawledge the truth that  all such wrdicta cannot reasonably be said ID have 
been undesaable"1. United States v Anderson. 716 F 26 446, 450 i7Lh Cir 1883) 
(Ilnatural and et times desirable aberration'). United Sfarea v Dormond, 670 F 2d 
414, 411 (3d Cir 1982) Vbenefirisl role in acting as a 'safety YSIYO"'~ 

" I d  
-31d 
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complamant, although under the statutory age of consent, is not 
young in either terms of appearance or experience'" In 
particular, because the Manual for  Courts-Martial (Manual)  
dictates that  the accused cannot claim as a defense to statutory 
rape that  the sex was consensual. that the accused was unaware 
or misinformed of the female's true age. or that  she was of prior 
unchaste character, this so-called "empathy case'' scenario easily 
could anse.75 

The faallure to instruct jurors on their power to nullify alao 
raises constitutional concerns The right to a jury actually exists 
as part of a constitutional framework designed to protect 
defendants from potential government abuse.?6 The Sixth Amend- 
ment states. "In all criminal prosecutions, the accused shall enjoy 
the nght to a . public trial by an  impartial p r y .  . ."77 The Sixth 
Amendment right to a jury tna l  1s "fundamental to the American 
scheme of justice," acting as a safeguard against the govern- 
ment.'s This con&tutianal safeguard 18 achieved through the 
''participation of the cammumty in determmations of guilt and by 
the app l l ca tm of the common sense of laymen who, as jurors. 
consider the case."79 

Some commentator8 argue that the jury's common-law 
prerogative to nullify not only eves the iury a concomitant 
constitutional right to nullify, but also imposes on the court a 
duty to inform a jury of that  right. These commentators assert 
that  when a jury convicts B defendant whom it would have 
acquitted had It been informed of its nullification right, the 
defendant's right to a jury t n a l  has been violated Consequently. 
the defendant has a Sixth Amendment right to a nullification 
instruction 60 

Alternatively, proponents of a jury nullification instruction 
urge that the defendant has a constitutional nght to create an  
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"opportunity" for JUT nullification through an instruction because 
the Sixth Amendment right to a jury trial incorporates all the 
powers of a jury, including illegitimate ones. Consequently, even 
though the jury only has the power-but not the right-to nullify, 
defendants retain the right, derived from the jury's nullification 
power, to have the jury informed of its pawer.81 

One legal commentator also has advanced an equal protee- 
tian argument in support of a jury nullification instruction,az 
basing this argument on the premise that  defendants will benefit 
or suffer randomly, depending upon whether or not their jurors 
are aware of the power to nullify.83 This argument holds as 
f0llOWS~ 

[Ilf the legal system really does recognize justified rule 
departures by juries, then a defendant is entitled t o  
have the jury instructed on the subject. Otherwise, his 
fate depends upon whether the jury chosen to hear the 
ease happens to be sufficiently cantankerous . to 
disregard what the judge tells them . . . [Nlothmg 80 

chancy can be called legitimate, the stakes are too high 
to resort to a lottery.8' 

N. Opposition to a Nullification Instruction 

Cntics of jury nullification instructions offer several argu- 
ments in  opposition to informing the jury of its power to nullify. 
Some critics argue that  such an instruction would lead to "chaos 
and lawlessness."ej Free to disregard the law, juries would 

"Weinberg-Bradt. ~ u p r a  note 5. at 840 Luting Scheflin, b u p m  note 80, at  
219 ("if the argument that the i u ~ y  has no nghl t o  nulhfy, even though they 
clearly hare the power ta da BO i s  found to be correct. then. m e  can derive 
from the s x t h  amendment the drfendantb mghl to the chance for jury aeqmttal 

[IIf the defendant haa a canatitutionsl right to B chance o ipw acquittal. the 
jury should be fold abovt It''JI. Scheflm & Van Dyke, aupm note 21. at 54 

"Christie, Loivful Depporluns From Legal Rules ''Jury Nullificotmn'' and 
Legifimafed Dsobrdience.  52 CAL L REV 1289, 1303 i1974), cited zn 
Weinberg-Bradt, ~ u p r n  nois 5, at  840 1191 

"But cf. Unned State. Y Gorham. 123 F 2d 1088, 1095 (D C Cir 1975) 
?The nght to equal juntice under law inures to the public BQ well a b  ta lndmdual 
parties to spemfir htigstmn, and that rlght IS debased when lunes at  them eapr~ce 
~gnore the dictates of established precedent and procedure") 

" Id  
"Couilioom Putsch?, supra note 5 at 4 ,  cal 2: see also Sporf and Hansm 

156 C S at 101 lpublic and private safety wadd be in panl), United Sfstea Y 

&wake. 835 F 2 d  1013, 1021 (5th Cir 19581 iundermme the impartial 
determination a i  justlee based on Iswl, United States v Anderson. 715 F Zd 446, 
450 (7th Cir 19831 (I'too great a threat t o  the rule 
D r e k  707 FZd 978, 982 (8th Cir 1983) Linilte 
Daugherty, 473 F 2d 1113. 1138 (D C Cir 19721 l a  
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convict or acquit on the basis of race, ethmcity, religmn or merely 
on whim.86 Unbridled juries could, in effect, legally sanction bias 
crimes, undermine the tax system by allowing tax cheats to go 
free,87 condone vigilantism, and thwart the will of the elected 
legislature.88 Although jury nullification proponents argue in 
terms of acquittal, a jury possesses the potential of exhibiting a 
darker side; juries just a8 easily can convict an  innocent 
defendant unlawfully as they mercifully can acquit a guilty one.89 
Similarly, if applied to avil triala, jury nullification could wreak 
havoc with commercial transactians.90 

In United States v .  Gorhon9l the District of Columbia 
Circuit cautioned that a jury nullification instruction could 
undermine the very basis of our legal system and deny equal 
jwtice to the parties m litigati0n.9~ The court held, "The right t o  
equal justice under law inures to the public as well 8 s  to the 
individual parties to spemfic Iitigatmn, and that right is debased 
when juries at  their caprice ignore the dictates of established 
precedent and procedure "03 

Permitting jury nullification, cntics also argue, would erode 
the bense of responsibility of the individual juror O4 Jurors can 
defend themselves against societal censure for unpopular, but 
correct, decisions by rationalizing to fnends and neighbors that 
they merely were following the instructions of the court 96 
Smpsan. 460 F 2 d  515. 519 (9th Cir. 19721 (attack upon law Itaelfr, United States 
v Moylan. 417 F 2d 1002, 1006 (4th Cir 1969r. C I I ~  denied, 397 U S  910 (1970, 
rnegatmg the rule of l a w  m favor of the r u l e  af l a w l e 8 s n e d ~ .  Umted States 
Bdey. 503 F 2 d  109, 107 r8th Cir 19748 (citing Moyfan).  Ballard Y Enbe. 715 
P 2d 624, 647 ICal 1989~ (Bird. C J ,  concurring & diarentingl (anarchy>, People v 
Partner. 226 Csl Rpfr 602, 506 lCal  App 2d Dist 19861 

"Couilioom Pviachl BU#'P" note 6 ,  st 4,  COI 2 Null~fieatmn pmponenfs, 
however counter that B nvlhfiealmn ~n i t ruc tmn  ~ e f ~ s l l y  would dlseovrsge 
acqu~ttsls based on preludice because the mrtruelion would use i ~ e u c e  and 
canmenee-rather than mdimdual biar-aa the standards for acquittal Schenin 
& Van Dyke. suoicl note 21 a t  107 

Id .at 1098 

"Scheflm & Vsn Dyke, ~ u p r a  note 21. at 95 
ssrd st in8 
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Some critics believe that  the power to nullify is a jury option 
that  is better left unsaid.*6 Proponents of this argument recognize 
the power of the jury to nullify, but question whether the jury has 
a r g h t  to do so and be instructed in  that  regard.9' By not 
instructing the jury of its nullification power, the court can 
ensure that  jurors will use that  power spanngly and depart from 
the mandates of the law only in  instances of great injustice or 
when their consciences override the judge's As one 
court has stated, 

[Ilt i s  pragmatically useful to structure instructions in  
such ways that  the jury must feel strongly about the 
values involved in the case, so strongly that  it muat 
itself identify the ease a8 establishing a call of high 
conscience, and must independently initiate and under- 
take an act in contravention of the established instruc- 
tions. This requirement of independent jury conception 
confines the happening of the lawless jury to the 
occasional instance that  does not violate, and viewed as 
an exception may even enhance, the over-all normative 
effect of the rule of law.88 

In United States u. Washington,loo the District of Columbia 
Circuit held that  while a jury has the power to ignore the law, it 
does not have the right to do 60 .  The jury "has no more 'right' to 
find a 'guilty' defendant 'not guilty' than it has to find a 'not 
guilty' defendant 'guilty,' and the fact that  the former cannot be 
corrected by a court, while the latter can be, does not create a 
right aut of the power to misapply the law."101 Regardless of thm 

" I d ,  801 0180 People V. Partner. 225 Cal. Rptr 502, 506 lCal App 2d Dint 
1986) ('this power should not be legltmmzed m instrvctions to the inn") 

#'ScheIlm & Van Dyke. m p r a  note 21, at 98 Unlted State8 v Truj~llo, 714 
F2d 102, 105 (11th Cir 19831 bury haa power to null&, but ita duty IS to apply the 
law as mterpreted and mstmcted by the rourta), cf Commonwealth v Fernelte, 500 
NE.2d 1290. 1298 "23  (Mass 1986) (wagruzmg power t o  nulhfy bur rejeetmg 
premlae that ~ u m s  h a w  a nghr to nullify or that judge must infarm them of their 
powers). People v Partner 225 Cal Rptr 502. 506 bury haa power. but only has 
the right to find the fads and apply them to ths law), Lea Y State, 743 P 2 d  296, 
300 (Wyo 1987) bury nullifiratian IS not B '"nght" of the defendenti Jurors who 
m L c s b  d u m g  YOII dire that they are mwllmg OT unable to fallow the law, may be 
excluded from the panel Power v Commanwsalth. 329 S E 2d 815, 826 (Vs 1986) 

sdScheflm h Van Dyke. supra note 21. at 100 Rembsr, ~upra note 22. at 
369: ef United Statea v Boardman, 419 F 2d 110, 116 15th Cxr 19691 !preserve 
the enetinp balance between iudse and IXY) 

* W i t e d  States Y Doug&;, 473 F2d1113 ,  1134 (D C Cm 1972) 
as L "safely valve'' for exceptional C B B F ~ ,  without berng a m a w a y  mstdutmn) 

'"705 F.2d 489 rD.C Cir 1983) 

acts 

'olWashinglon, 705 F 2 d  m 494, see ai80 L'mted States Y Chlldresa, 748 F 
SVPP 1122, 1140 !D D C 1990). Commonvealth Y Fernefte. 600 N E  2d 1290, 
1298 n 23 (Male 1986) In0 right to nullify1 
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power, the jury's duty 18 to "apply the law as interpreted and 
instructed by the court.''102 Additionally, in United States U. 
Sloan,l03 an Indiana federal district court held that the power to 
disregard the law and acquit belongs to the jury,  but LS not B 

right belongmg to the defendant.104 

V. Proposed Instruction 

While an accused haa no right to a nullification instruction. 
a judge appears to possess the discretion in exceptional c a ~ e s  to 
permit such an instruction.lo6 Further, the Manual for Conrts- 
Martial contains no specific prohibition against a nullification 
instruction 

The Manual provides that  the military judge shall "mstruct 
the members on question8 of law and procedure which may 
aiise''lOG and is permitted to ~ v e  preliminary instructions prior ta 
presentation of the case on the merits "as may be apprapriate."'07 
Further, the military judge is directed to give members appropn- 
ate instructions on findings after argument by counsel and before 
the members close to deliberate on findings 108 Required findings 
instructions include "other explanations, descriptions, or direc- 
tions as may be necessary and which are properly requested by a 
party OF which the military judge determines, sua sponte, should 
be @ven."'Q* Counsel always retain their prerogatives of propas- 
ing new instructions to the military judge.11o 

While nullification 1s not technically a "defense," it IS clearly 
part of the existing "law," and counsel may request the military 
judge to instruct the panel members regarding this particular 
aspect of the law. In deciding whether to give such an instruction, 
the mllitary judge's discretion may not be without limits.l1l The 

lL'Seheflm & Van Dyke. supra note 21. at 106 
'O8T04 F Svpp 880 (ND Ind 19891 
>O'ld st 884. cf Emled States v Sawyers 423 F 2d 1336 1341 (4th Cir 

W ~ ~ r e n  & Jewell, Instructions And Adioeacy, 126 MIL L REV 147 
1970) (no ''right. to an irr~tmnal verdict) 

itary Judge has substantial discretion ~n this area'': 
I%EM, sup,a 75. R c Y a o i t a ~ i 5 ,  
l''Id R C  Y 9131s) 
Lorid R P  Y 920iaj 'bl .. ... 
Ineld R C M Q 2 0 h  
"oWarren & Jewdl,  supra note 105, at 149 (atmg United States v Rowe 

11 M d  11 ( C M A  198111 
lLIUmted States Y Dubase. 19 MJ 877,  879 l A F C  Y R 19868. peiifron 

denied, 21 M J 147 iC M A 1986, The only praeticd means by which B f n d  
rounael may challenge the military judge's election to mve auch an instruction IS 
through an Artrcle 62 ~ntirlo~ufory appeal A nulh6estian indfrmtmn likely would 
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Air Force Court of Military Review has held that  a proposed 
instruction must he evaluated within the confines af a three-part 
t e s t  (1) whether the issue reasonably is raised by the ewdence; 
(2) whether the requested instruction adequately is covered 
elsewhere in  the instructions, and (3)  whether the requested 
instruction accurately States the law."* Clearly, the second and 
third prongs of the test are satisfied if the instruction conforms to 
existing nullification case law 

The proper test to determine whether the first prong of a 
proposed nullification instruct ion 1s satisfied-or even 
applicable-is unclear. The Air Force Court of Mil l tau Review 
apparently did not consider nullification instructions when It 
formulated Its three-part test If the test, or this portion of It, 1s 
to be used a t  all when determining the appropriateness of a 
nullification mstruction, then the first part of the test could be 
applied to gauge whether the evidence has  shown that  the instant 
case qualifies as the "exceptional" case that  justifies a nullifica- 
tion instruction 

Currently, the military judge instructs the panel prior to 
argument as follows: 

Members of the court, a t  thm time I will instruct 
you on the law to be applied in  this case. When you 
close to deliberate and vote on the findings, each of you 
must resolve the ultimate question of whether the 
accused is guilty or not guilty based upon the ewdence 
presented here In court and the instruction which I wili 
a v e  you It is my duty to instruct you on the law I t  18 

your duty to determine the facts, apply the law to the 
facts, and, thus, determine the guilt or innocence of the 
accused, hearing in mind, again, that  the law presumes 
the accused to be innocent of the chargeb) against h i d  

If the mditary judge elects to instruct the panel on 
nullification power, the following instruction is proposed 

her.113 

its 
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To reach a verdict that  you believe is just, each of 
you may consider the emdence presented, your own 
common sense, your knowledge of human nature, and 
the ways of the world. If you determine that the 
accused has committed an offense, but you cannot in  
goad conscious support a guilty verdict, you cannot be 
required to do so. However, you should exercise with 
great caution your power to acquit an accused who you 
believe has committed an offense 

VI Argument by Counsel 

In the 1735 seditious libel trial of John Zenger, Andrew 
Hamilton, Zenger's defense counsel, passionately appealed to the 
colonial jury to ignore the judge's instructions and disregard the 
existing British law."' Hamilton urged the jury "to make use of 
their conmenees and understanding in judgmg of the lives, 
liberties, or estates of their fellow subject~. ' '1~S Although Zenger 
was clearly guilty, the jury received the judge's instructions, 
withdrew to deliberate, and quickly returned to declare Zenger 
"Not Guilty.'' 

Modern courts, however, also have been hesitant to allow 
defense counsel to argue jury nullification.l16 These courts believe 
that  counsel should not be permitted to encourage the jury 
members to violate their oaths by ignoring the court's instructions 
and applymg the law at  their will Many believe that these 
arguments would pose a substantial threat to the rule of law 118 

Mere semantics often will determine whether or not a 
nullification argument actually 1s permissible. In practice, a 
court's exercise of discretion over the  scope of argument 
effectively I B  a matter of limiting the form or manner In which a 

"'Vemberg-Bradt, $upra note 6, at 830-31 & n 31 
"bUniled Stater Y Moylan. 417 F 2 d  1002. 1006 (4th Cir 1969). ceii 

denad. 397 U S  810 11970) (clung ALXVYDF~. A B R ~  N ~ R I T I Y E  OF THE CASE 
AVD Trim OF JOHS Parm ZEIGER 93 (1963)) 

"6Srr United States v Trujillo. 714 F 2d 102 106 111th Cir 1983r. United 
States v Daugherfy. 173 F 2 d  1113, 1139 ( D C .  Cir 1872r. United States Y 

Chddrers. 746 F Svpp 1122. 1140 ID D C 19901, Unaed States Y Renfrae, 634 F 
Supp. 1536. 1548-50 IW D Pa 1966). State Y Pease, 740 P 2d 669 Wont 19871 
But 818 United States v Knyake. 638 F.2d 1013. 1021 (8th Cir 19881 kdiatrief 
court permrfted counsel t o  argue jury nulhficatianl 

"rUmfed States Y Trqillo,  714 F 2d 102. 106 111th Clr 1983, Arguing the 
law to the jury an attorney 15 limited to  principles that later will be incorporated 
and charged to the jury Id Imtmg United States v Sawyer. 443 B 2d 712 714 & 
n 11 (D C Cir 13711, United Stafea v Renfroe. 634 F Supp 1536, 1548-50 rW D 
D" 1 0 r n E l l  . ~ .ll",, 

"'Umtsd States v Sloan. 704 F Supp 330, 634 I P D  Ind 19891 
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party delivers an otherwise improper argument."$ For example, 
an attorney may not express his or her peraonal opinion as to the 
credibility of witnesses or other matters a t  issue;'20 counsel, 
however, certainly is entitled to argue not only the emdence, but 
also any conclusions that  a jury reasonably could infer from that  
evidence 121 Accordingly, an attorney's argument, "I believe X," 
would be improper, while the argument, "The evidence shows X," 
presumably would not be objectionable.122 

In nullification cams in  which the defense counsel IS 
prohibited from directly asking the jury to acquit in spite of the 
law, or from explaining the jury's power to nuilify, counsel still 
may highlight the inequities of the case, enhance the image of 
the accused, and frame an argument that  attempts to oblige the 
jury to vote for acquittal.l23 Counsel properly may argue the 
harshneas, oppressiveness, and effect of the Statutory penalty 
for a crime.12' Only when an attorney takes the final atep of 
directly aslung the jury to disregard the law and to acquit, how- 
ever, does he or she violate the prohibition against nullification 
argument.12s 

In Unrted States v. Renfrroe.'96 a federal diatrict court held 
that  jury nullification argument wafi Impermissible, citing in part, 
to the American Bar Association Standards for Criminal Justice 
(ABA Standardsl.127 The court opined that  such argument was 
not otherwise justified by the attorney's obligation to represent 
his or her client zealously 128 

'"'3 Hoir & J u n w  supra note 121. at 36-28 to 36-29 (citing MODEL Coo= 
or P n o ~ ~ s s i o ~ a ~  R ~ s m n m s ~ ~ ~ n ,  DR 7-106(C)14)). see United States Y. Johns. 
734 F 2d 567, 663 (11th Cir 1964) (can argue mfsrencea from the emdome), 
United States v Horn, 9 M J 429, 430 !C M A 1980) ( b m e j ,  United Stales v 
Doctor. 21 C M.R 252 lC.M A 1955r, see m h o  15A AM JUR 20 Trial 4 532. a i  
233-34 (1991) (dunng clloang argument. connsel may argue m y  mferences from 
the emdence and IS pven great latitude m drawing reasonable mferancesj 

11*3 Ham & Jua~x.  S Y L I I ~  note 121. a t  36-29 m e  a180 Horn 9 M J at 430 

'"73A Av. JCR 20 Triol B 643, at 251 & " 5 5  119911 
"'Cf 3 H o w  & Jcn~a, mprn note 121, at 36-27 to  35.28 
>2m534 F Svpp 1536 (WD Pa) ,  af fd ,  806 F 2d 254 13d Cir 1955) (holding 

defense counsel in contempt) 
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The ABA Standa rds  were promulgated as useful 
"gutdelines"129 and, unless inconsistent with court-martial prae- 
tice, the ABA Standards apply to military defense counsel 130 The 
applicable section states, 

A lawyer should refrain from argument which 
would divert the jury from its duty to decide the case on 
the evidence by injecting issues broader than the guilt 
or innocence of the accused under the controlling law or 
by making predictions of the canaequenees of the jury's 
verdict. 

The Renfroe court's reliance on ABA standard 4 78(d) to deny 
nullification argument may have exceeded the intent of this 
guideline. The commentary to the standard makes no specific 
reference to nullification; it speaks instead to the prohibition 
against arguing the political or social mplications of the case 
The commentary actually uees the example of a prosecutor 
improperly arguing for a eonwetion by referring to widespread 
crime in the ~omrnunity.~3Z 

The court's decision in Renfmroe raises more questions than it 
answers If, a8 one court believes, the power of the jury to nullify 
LS a matter of common knowledge,'33 then counsel's argument on 
jury nullification apparently would be permissible on that 
basis.13' Furthermore, If the power of nullification not only 18 

common knowledge. but also 1s a part of American law, then 
counsel should be able to argue all of the "law" t o  a jury-not just 
discuss the law relating to the court's instructions as applied to 

"dCounsel may argue facts thar are common knowledge See Brooks \ 

Kemp, 762 F 2d 1383, 1408 111th Cir 19851. Tenono Y United States, 390 F 2d 
96, 99 (9th Cir ). err l  denied, 393 U S  874 119681, United State8 I Jones. 11 M J 
829,  832 ( A F C  Y R  19801 rhirlancal facti and news ~lem31, see o h  76A AM 
Jan 20 ,  Trial 8 612. at 210 (1991, (proper for ~ounls l  to  Brgve matters of eOmmOn 
knowledge and to refer, by way of dlu~trarmn, to well-known facta an history and 
the publie pre86, 
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the  facts of the ease Finally, a restriction an counsel's 
argument, as a practical matter, necessarily limits the form or 
manner in  which an atherwise improper argument can be 
made.136 Accordingly, an overly stnngent restriction on the form 
or manner of argument--such as a limit on argument pertaining 
to jury nullifieation-apparently would violate the defendant's 
right to put on a full defense.ls7 

VII. Conclusion 

As the conscience of the community, the jury occupies a 
special place in  the American judicial system. The members of 
this deliberative body do not sit as "mere factfinding ma- 
chines."'38 Rather, they function collectively in the historic role of 
the protector of an accused's righta, injecting the conscience and 
mores of the community into determinations of guilt or inna- 
eenee.ls* This jury function 18 no aberration, it possesses 
constitutional overtones140 and LS an entrenched part of the 
American system of justice. 

That B jury has the "power" to acquit, despite overwhelming 
evidence of guilt, 1s not subject to question. Instead, the debate in  
the legal community on this subject has centered over the  
defendant's right to inform the jury of this power, either by 
argument of counsel or through instruction from the bench For a 
m p i a d  of reasons, the courts have generally prevented this 
information from reaching the jury. Nevertheless, regardless of 
whether or not it 18 80 instructed, the jury often knows that  It has 
the prerogative to disregard the judge's formal Instruction. 

Opposition to the practice of informing a jury of its power to 
acquit "in the teeth of both law and facts" is based largely on a 
distrust of the jury system. Unlike their civilian counterparts, 
however, military panel members are chosen on the basis "of age, 
education, training, experience, length of service, and judicial 

'8'3 HoFF & JOREX. supra note 121. et  26-30 (limited t o  law inrludsd m 
judge's mntructions) !citing Baron Tube Co v Transpon lnsvr Co 365 F 2d 858, 
361 (6th Cir 19661). 75A Au Jca 20. Trial 5 641. a t  246-47 119911 (eounsel'a 
dosing Brgvment geaerally must conform t o  instrvctians that the court ha% 
mdieated I t  will m e .  counsel has no ncht t o  arme a lees1 eontention that the 
eovrt has rejectel) 

'"Cf 3 HoFF & JcREX. ~ q r a  note 121, st 36-26 
LJrCf In m Ohusr. 333 U S  257, 273 11948) (procedural due pmceas 

'"Beckwith Y State. 386 So Zd SS6, 341 !Fla App 1960) 
L391d 
""Id 

reqmres that the defendant be allawed to P T B L ~ ~  a full defense1 
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temperament,""' and presumably would be less inclined whim. 
sically to disregard the strict confines of a narrowly tailored jury 
nullification instruction. 

While courts, as a general rule, properly prohibit argument 
on the jury's power to nullify, a per se prohibition actually does 
not exist The trial judge still retains the discretion to allow both 
nullification instruction and argument and, in certain exceptional 
cams, the  trial judge should exercise that discretion 

This article should not be perceived as a general call for 
permitting unrestricted nullification instruction and argument 
Nevertheless, oving judges the facility to  render a jury 
nullification mstructmn, and providing counsel the opportunity to 
make B jury nullification argument, should not be foreclosed 
completely. Doing otherulse may allow the general dictates of the 
law to overshadow the rendition of justice 

"'Eniced States Y Newson. 29 \I J 17 20 8C M A 1989) lcinng UCYJ art 
Zhldj(21 11986rr Unlted States v Yaqer, 2 Y J 484 466 r A C M R  197h' 



THE TWENTY-FIFTH ANNIVERSARY OF 
MY W: A TIME TO INCULCATE 

THE LESSONS 
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I. Introduction 

The way of the superior man is like that of the 
archer. When he m m e s  the center of the target he turns 
and seeks the cause of h u  farlure in himself 1 

If history teaches anything about avoiding the mistakes and 
disasters of the past, it  is that  humanity first must underatand 
historical lessons-lessons often understood only after the expen- 
diture of incredible amounts of human blood and treasure--and 
then must inculcate those lessons in the  members of each of its 
succeeding generations. 

As America passes the second anniversary of its metory in  
the Persian Gulf War,z correctly having heeded the lessons of 
appeasement from World War 11,s another remmder of critical 
historical lessons is rapidly approaching. Spring 1993 marks the 
twentyfifth anniversary of the My La, masSacre-an appropriate 
time to revisit the  event and to reinforce the lessons learned. 

Representing the antithesis of the conduct of United States 
Armed Forces during the Liberation and Defense af Kuwait, the 
My Lai masmcre was a nightmarish event that most Amencans 
would like to forget. Nevertheless, My La, never must be forgotten. 
Its horror and disgrace are precisely why My Lai must never be 
erased from the individual memories of American citizens, nor 
must it eyer be lost from the legacy of the United States. To the 
contrary, nothing promdes a greater vehicle for inculcating the 

*Judge Advocate GsnaraPs Corpa, United States Army Currently sssimed 
to  the International and Operatmnal Law Dinamn. Off~ce of The Judge Advocate 

"Judge Advocate Generays Corpa U S  Army Currently assigned BQ 
Instructor, Intsmafmnsl L a w  Dmsmn, The Judge Adracafe General's School. U S  

-CONFUCIUS, THE AVUECTS OF Coxruc~cs 69 (Arthur Wales t r a m ,  1939) 

oeners1, u s  Army 

Army 

'See Michael Cramer, Kuwart Bark to the Paat, TIYE. Aug 5 .  1991, sf 33 
The ground phase af the mihfary campaign m the Persian Gulf War lasted only 
1oU haura. from 24 TO 28 Febrvarv 1991 For an excellent overmew of the entire 
~peratmn. see The Gulf War, M i  REV, Sepf 1991 

1992) 
TXE SAIIONU M I L I I ~ I  Sraareor or TEE UK~TED STATES 9 [Jan 
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necessity for stnct adherence to the law of war than the lessons 
from the massacre s t  My Lai From its engagements in Grenada in 
1983, to Panama m 1989, to Kuwait in 1991, the Umted States 
military can take full credit for its commendable record m adhenng 
to the law of war largely because of its commitment to mstitutmnal- 
zing the lessons learned from My La,. Accordingly, every Amenean 
soldier must understand the sigmficanee of the My Lai massacre 
and steadfastly must keep it in the forefront of hls or her conmous 

11. The Massacre a t  My La) 

A. An Emblem of Shame 
Every ermy has its own mythology, its symbols of heroism, 

and Its symbols of shame The Army of the United States 18 no 
exception In the sphere of heroism, the American military has an 
incredible reservoir of noble and fantastic figures to draw from- 
men whose mditary proficiency and ethical conduct in combat 
have maintained an impeccable American reputation for both 
battlefield excellence and strict adherence to the laws regulating 
warfare' More than any other army in modern history, the 
American Army is able to claim proudly as its own some of the 
greatest soldiers in the history of warfare 

Unfortunately, the United States military also has Its figures 
of shame, soldiers who have engaged in blatant nolatiom of the 
most fundamental and civilized rules regulating behavior in 
eombat.5 While American misconduct is certainly an aberration 
and not the norm, that does not lessen the severity of the shame 
Without question, each and every grave breach6 of the law of war 
represents a horrible scar on the credibility of the American 
military, as well as the civilized democracy It protects 

In this context, the greatest emblem of American military 
shame in the twentieth century occurred dunng the Vietnam 
War--a war few Americana yet ~ n d e r s t a n d . ~  While American 
tmom were involved in several eases of unlawful hll ings of 

'Jeffrey F Addicatt, Opeiabon Desori Storm, R E  Lee or W T  Sherman* 
136 MIL L RE\ 115 119921 largving that General R E Lee let aueh B standard 
for the United States militarv1 

* I d  (pmntmg out the war cnmei of General William T Sherman dunng the 

' S e e  infra note 44 and mmmpanpng text 
'See. ' 8 ,  THE VIETVM~ DEBATE (John Korlan Moore e d ,  1990). J o ~ s  

N o n ~ o h  MOORE. Law AKD T ~ E  Ih-oo-Cnm~ W u .  (1971) An entire series of myths 
haa persnied over the Vietnam War These myths commonly hare rovered i s ~ u e b  
such BQ the lsufulnerr af the h e n c a n  mterventian, the nature and p ~ r p o s e  a i  
the Communist Party m Norrh Vietnam, and the reasons far the failurs of the 
Umted States to carry the war into North Vietnam to win B military wetory 

C l V i  War, 
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unarmed civilians during the Indo-China War, by far the most 
violent--and hence the mast infamous-f these incidents has  
come to be called the My Lai massacre. 

Any discussion of the American violations of the law of war 
during Vietnam ~n general, and a t  My La1 in  particular, must be 
wewed against the background of the enemy's activities. In this 
context, American violations absolutely pale in comparison to the 
many thousands of command-directed slaughters that  were 
committed by the communist r e o m e  of North Vietnam. Aceord- 
mgiy, though the Incident wa6 not atypical of the war in  general, 
the  My Lai massacre certainly can be characterized as an 
aberration with respect ta the Amencan presence in Vietnam. 

The American record in  Vietnam w t h  regard to 
observance of the law of war is not a succe~s~on of war 
crimes and does not support charges of a systematic 
and willful nolation of existing agreements for stand- 
ards of human decency in  time of WIT, aa many critics 
of the American involvement have alleged. Such 
charges were based on a distorted picture of the actual 
battlefield situation, on ignorance of exmtmg rules of 
engagement, and on a tendency to construe every mis. 
take of judgement as a wanton breach of the law of 
W.T.6 

In contrast, blatant violations of numerous provisions of the 
of war-including murder. torture. and intimidation-were 

the modus operondr for the Viet Cong and North Vietnamese 
Army.g In one scholar's estimate, North Vietnam sponsored the 
slaughter of over one and a quarter million of its own people from 
1946 to 1987.'0 Included in  this figure, s u m  the fall of South 
Vietnam in 1975, are over 250,000 Vietnamese "boat people" as 
well as 250,000 other civilians who either were slaughtered 
ruthiessly outright UT perished in communist death camps created 
to "re-educate" noncommunists.11 These massive crimes never 
have been punished, much less acknowledged forcefully by human 
rights groups. "In eum, re-education was a label for revenge, 
punishment, and soma1 prophylaxes But unlike the Khmer Rouge 
who were too public about their ma88 killing, the Vietnamese 
regime cleverly and at  first hid It from the outside world"'2 
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The enemy's barbane conduct should offer little solace to the 
American con~cience in the wake of My L a  The record of 
misconduct amassed by the communists in no way justifies what 
occurred a t  My Lai; nevertheless, i t  helps to place the American 
violations in a real.world perspective. For Korth Vietnam, the 
strategy for a communist victory intentionally was predicated on 
terror and propaganda, for the United States. the massacre at My 
La) was an  unfortunate contradiction 

B. The Facts of My La[ 
The hard facts relating to the My La, massacre are now 

fairly certain, thanks to a thorough criminal investigation aimed 
at the perpetrators of the crime and a collateral administrative 
investigation ordered by the Secretary of the Army and headed by 
Lieutenant General W. R. Peers.13 Despite an  initial cover-up by 
some of those associated with the crime, the enormity of the 
atrocity diminished the likelihood that i t  long could be kept 
secret Nevertheless, for well over a year, the general public knew 
nothing of the 1nc1dent.14 

On March 16, 1968, an Amencan combat task force of the 
23d Infantry Division (the A m e n d  D i v m o n ) ' ~  launched an 
airmobile assault into the village complex of Son My in the 
province of Quang Ngai, South Vietnam Like all such operations, 
the attack was executed only after the commander of the task 
force, Lieutenant Colonel Frank Barker, had assembled his key 
junior commanders for a final r e v ~ e w  of the details of the combat 
operation. This briefing, which took place on March 15, 1968, 
involved discudsians on the positioning of helicopters. the conduct 
of artillery preparation, and the specific assignments of the three 
companies that comprised what became known a8 Task Force 
"Barkei " While the other two companies provided blocking and 
support functions, Charlie Company, commanded by Captain 

l . W ~ ~ ~ v ~  R PEERS. THE M u  La1 lxpuini '1979 'heremafter Pmas 
Rrsoar! The Secretary of the Army and the Chief of Staff, United States h m y .  
iswed a joint directive far Lieutenant General William R Pier9 ta  explore the 
~ n g m a l  Army mvestigatmnr of what had occurred on March 16. 1966. ~n Son My 
Ydlage, Qvang Ngai Provmce. Republic of Vietnam This ~ n u e r f i g a f m  beeame 
known a i  the Peer3 Repart Specifirally, General Piers wad tasked to  determine 
the followng 81) the adequacy of rvch invertigatiann 01 ~nqu~r iea  and subsequent 
F ~ Y ~ D W P  and report8 within rhe chain of command and 121 Khether m y  
~uppremon or withholdmg of mfarmsfion by persons mvolved in rho incident had 
taken place See also JOZEPY Go~osimx ET A L ,  THE M u  Lar M ~ a s ~ c n ~  AX Ira 
COVER-UP B r r o v ~  THE R m c a  OF Las? 29 11976 

"For en excellent discusam of the initial breaking of the  story see U'illiam 
U'iisan. I Played 10 God Thai This Thing Was Fiction A\rm H ~ n i r i c ~  Feb 
1990, Pr 44 

" I d  The troops making up the task force aere from the lit Barfahon 20th 
Infantry 11th Light Infantr) Brigade 
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Ernest Medina, would take the primary responsibility far battling 
any enemy resistance encountered in the village 

At the briefing, Lieutenant Colonel Barker reminded his 
commanders that intelligence reports had indicated that the 
village complex was a staging area for the 48th Viet Cong iocal 
force battalion and tha t  the Americana could expect an  enemy 
force of up to 250 soldiers.16 Accordingly, the American soldiers 
anticipated that they would be outnumbered by the enemy. Stili, 
having yet to engage any enemy forces in direct combat, Task 
Force Barker saw the operation a8 an opportunity finally to fight 
the ever-eiuswe Viet Cong in the open." 

The intelligence on a large enemy force, however, proved to 
be incorrect. When the American combat farces landed, they soon 
found that the village was occupied almost totally by nancamba- 
tants 18 Although the civilians offered no resistance whatsoever, 
some af the members of Charlie Company went on a command- 
directed killing spree Under the direct supervision of several 
company grade offieera-First Lieutenant William L. Calley, Jr.,  
being the most notonous-Amencan troops murdered well over 
200 unarmed South Vietnamese civilians.'9 

The largest killing of civilians occurred m the hamlet of My 
Lai, known to the Americans by the nickname of "Pinkville," 
which was part  of the Son My complex. The murdered consisted 
primarily of women, children, and old men; some were shot in 
small groups, others were fired upon as they fled. At My La,, 
most of the mdmns methodically had been herded into poups  
and then gunned down The largest group was killed under the 
direct supervision of Lieutenant Calley.20 

"PEERS REPORT. nupia note 13, ai 47 Total enemy strength in €pang hgai  
Proiince m the apnng of 1963 *as thought to be between 10.000 and 14,000 men. 

' C o ~ o s m r ;  ET u, ~ ~ p r a  note 13. at 492 The Son My area had been the 
wene of numerous incidents m which many Americans had bean kdled or 
wounded by booby frapn and snipera during the few months prior to the hl) Lm 
Ineldent Charlie Company had last two dead and 13 wounded ~n B minefieid on 
February 26, 1968 On March 1 4 ,  1968. s popvlar perpant  had been hlled and 
three other soldiers rounded. by a booby trap In total. Charlie Company had 1081 
20 soldiers killed 01 wounded in the Son My area 

"Zd at  103. The Piers Report made the following finding on enemy 
combatants "The evidence indicafea that only three OT fovr were eonfirmed BP 
Viet Cong. although there were undoubtediy ae~era1 unarmed m e t  Cang m m  
nomen and children among them and many more active m p p m e i i  and 
a)mpsthirer% " Id 

"Ahhaugh the o f f i i ~ a l  count of the dead was 175, this figure was e e r t m l y  
low The dead may have reached almost 400 id a t  1. 314 But see George Eaper, 
Tuenty Years Later .My Lab Rimoms s Symha2 of Shame L A TIMES, Mar 13. 
1988. at 2A. RUMMEL. supra note 8. manvsonpt a t  32 (pnttmg the figure at  347) 
The carrent commvnlst mame ~n Vietnam has erected a plaque ~n My La1 wlth 
the names of 640 men, women. and children listed ab d i l n i  ~n the mas~acre 

z'Bul see infra note 31 
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In addition to the unlawful killing of civilians, the soldiers 
destroyed mast of the homes and killed most of the domestic 
animals in the village.21 Several eases of rape also were reported 
to have taken place dunng the mamaere 22 When It was over. the 
statistics told the story one American soldier in Charlie Company 
had been wounded by friendly fire23 and hundreds of South 
Vietnamese women, children, and elderly men were dead. 

Perhaps the only redeeming aspect of the Incident was the 
fact that  some of the American solders either had refused to 
participatez' or openly had attempted to halt the killings. Chief 
Warrant Officer Hugh C Thompson, Jr . was one of those who 
took specific actions to halt the kdlings. Tasked with piloting one 
of the helicopters during the operation, Chief Thompson testified 
that he noticed large numbers of "wounded and dead civilians 
everywhere"26 Assuming that the Amencans on the ground 
would mmst those who were wounded, which was the standard 
procedure, Chief Thompson began to mark the location of the 
wounded Vietnamese ewilians with smoke canisters as he flew 
overhead. To his horror, he witnessed the exact opposite Drawn 
to the smoke, Amencan soldiers were shooting the wounded that 
Chief Thompson had marked so accurately. Still only partially 
realizing the full impact of what was happening on the ground, 
Chief Thompson immediately headed his helicopter into My Lai, 
and landed near a large drainage ditch filled with dead and dying 
cmhans As he began to assist the Vietnamese who were still 
alive, Lieutenant Calley and a handful of troops approached. 

'&%en Chief Thompson asked for assistance in caring for the 
civ~hans, Lieutenant Calley clarified his intentions to kill the 
remaining noncombatants Chief Thompson recalled that  Lieuten- 
ant Calley said of the cmlians, "The only way you'll get them out 
1s with a hand grenade 'W Instead of backing down from the clear 

W r r  PEERS REPORT, mprm note 13, at 277 The repail from the Son 51) 
Village Chief dated March 2 2 .  1968 indicated that 909  of the animals and 
houses as destroyed 

2 z & ~  Elper. supra note 19 GULDSTEIII ET u ~ u p m  note 13 at 343 Tho 
Peers R e m i t  made the followme s~ee i f i c  findinea ~n reference t o  one r la to on 
leader, &tenant Steven K Bra& "Although he knew that a number- a i  hri 
men habitually raped Vietnamese women ~n mllage8 during oper~~ t ions  on 16 
March 1968 he obseried did naf mevent and Failed to reoort rei,ersl r a m i  by 
members of h v  platoon while in i f y  La] 

03Sri GOLDSTIIS EI A L ,  mpm nore 13, at 493 The mngle casuslty probably 
PB& a self-mflmed gun shot wound by m e  af  the members of Company C who wse 
seekins to aioid parfic~patian ~n the operation 

on 16 March; 

" S r r  m ~ l s o n  supra nore 14, BL 49 One a i  the soldiers who had refused t o  
paif ic~pste was Sergeant Michael Bernhardr Ssrgeanr Bernhsrdt, however. dld 
not attempt to halt hls iellow soldrers from the kdlmga He mated. 'It  w a s  porn 
blank murder, and I was standing there watching It '  Id 

leld a i  50 
' S l d  

" S r r  m ~ l s o n  supra nore 14, BL 49 One a i  the soldiers who had refused t o  
paif ic~pste was Sergeant Michael Bernhardr Ssrgeanr Bernhsrdt, however. dld 
not attempt to halt hls iellow soldrers from the kdlmga He mated. 'It  w a s  porn 
blank murder, and I was standing there watching It '  Id 

leld a i  50 
' S l d  
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designs of a supenor officer, however, Chief Thompson quickly 
ordered his M60 machine gunner, Private First Class Lawrence 
Colburn, to open fire on the United States soldiers if they came 
any closer to the remaining civilians. Chief Thompson then placed 
all the cm~lians he could an his helicopter and ferried them to 
safety 

C. My Lai Comes to  LLght 
The initial attempts to cover up the crime could not quell the 

nightmares of those who had witnessed the slaughter Rumors of 
the masmere persisted, commg to a bailing point when an ex- 
serviceman named Ron Ridenhour sent a second-hand account of 
the massacre to President Richard Nixan, "twenty three members 
of Congress, the Secretaries of State and Defense, the Secretary of 
the Army, and the Chairman of the Joint Chiefs of Staff."z7 
Ridenhour had written a four-page letter that  chronicled detailed 
information from several of the soldiers who either had taken 
part in  the bloody massacre or had witnessed it first hand. The 
letter read in  part as follows. 

It was late in  April, 1968 that I first heard of 
"Pinkville" [(My Laill It wae in the end of June, 
1968 when I ran into Sargent [sic] Larry La Craix at  
the US0 in Chu Lai. La Croix had been in 2nd Lt. 
Kally's [siel platoon an the day Task Force Barker 
swept through "Pinkville." What he told me verified the 
Stories of the others, but he also had something new to 
add. He had been a witness t o  Kally's [sic] gunning 
down of a t  least three separate groups of villagers "It 
was terrible They were slaughtering the villagers like 
so many sheep " Kally's [sic] men were dragging people 
out of bunkers and haotches and putting them together 
in a group The people ~n the group were men, women 
and children of all ages As Soon as he felt that the 
group was big enough, Kally [sic1 ordered an M-60 
(machine gun) set up and the people killed. La Craix 
said he bare witness to this procedure at  least three 
times . This account of Sargent La Croix confirmed 
the rumore that  Gruver, Terry and Doherty had 
previously told me about Lieutenant Kally [sic1 , . I 
have considered sending this to newspapers, magazines, 
and broadcasting companies, but I somehow feel that  
investigation and action by the Congress of the United 
States is the appropriate procedure 
z.Zd at  46 
a ' G o ~ ~ ~ ~ ~ ~ x  ET a ,  6 u ~ m  note 13, at 36 

28 
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Ron Ridenhour's letter received prompt attention both in the 
media and in  the legdat ive and executive branches of the federal 
government The initial military reaction was one of disbelief No 
one believed that  B massacre of that  magnitude could have been 
committed by Amencan soldiers or that  the massacre "could have 
remained hidden for so long."29 

As the horrible truth of the crime came to light, however, the 
Army quickly launched the comprehensive Peers Commission 
investigation, popularly known as the Peers Report 30 At the 
same time. the general public tasted the horror of the My Lai 
massacre through B series of gruesome photographs of the dead. 
which had been taken by B farmer Army photographer named 
Ronald Haeberle The color photographs appeared in the Decem- 
ber 1969 issue of L~,fe magazine 

D The Zmpact of M y  Lar 
Charges were preferred against four officer531 and nine 

enlisted men32 for their involvements in the MY La, massacre. In 

Xam Lang tThvan Yen) Subhamlet a i  Tu Cung Hamlet and 
Xam Go Subhamlet of Co Luy were pounded by artiller) for haurc 
Afrer ahelling, mne helicopter8 landed t m p c  who besieged the two 
%mall hamlets. killing and demayrng They formed themselves info 
three groups one group was ~n charge of killing civiliani, one group 
burned huts. and rhe third group derfro)ed vegetation and trees and 
killed animals Uherever they aent .  ci,i/iani were krlled hauses and 
vege la tm s e r e  destroyed and cows. buffalo. chlrkens, snd ducks 
were d i n  killed They even killed old people and children pregnant 
women were raped and killed This was by far the mast barbanc 
krlling in human hiatory 

alTwo other key aff~reri  inralved ~n the mamscre Lieutenam Steien 
Brooks and Lieutenant Colonel Frank Barker had been killed ~n I'retnam before 
the formal ~nvesnganun into My Lar had begun The P e w s  Report found that 
Llevrensnt Brooks had 'dlrerted and aupervmd rhe men of hxa plaroon I" the 
ayrtemalic killmg of a t  least 60-70 noncombatants in the subhamlets af M) La) 
and Binh Tay' The Peers Rwar t  sl30 found that Colonel Barker had been 

PEERS REPORT supra note 13 svpio text accampanyrng note 13 

mvolved I" the cover-up of tho maisacre See G O L D ~ T E I ~  ET A L ,  mpia  note 13, at  
343 The officers charged with murder were Captain Ernest L Medina Captain 
Eugene M Kotave Firif Lxeutenanr Wdlrsm L Cslley, J r  , and F m r  L~eutenanr 
Thomas K Willinrham See Peeis Reaari S U D ~  note 13 at  227 . .  

"The enlisted men chamed with murder vera Serseanr Kenneth L Hadeer 
Sergeant Charlea E Hution Sergeant Dawd Mitchell Sergeant EscquA Tor& 
Specialiif Four William F Doherty. Spsciahsi Four Robert W T Souraa. Corporal 
Kenneth Schiel Private Max Hurson. and Pnvate Gerald A Smnh Sei Prrns 
REPORT, supra note 13, sf 227 
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addition, twelve other officers were charged with military offenses 
associated with the cover-up.33 Of these twentyfive accused 
soldiers, only Lieutenant William Calley was canvieted.34 The 
other officers and enlisted men either successfully moved to have 
the charges against them dismissed or were found not guilty a t  
their courts-martial. 

Tried before a military panel composed af SIX officers, 
Lieutenant Calley was found guilty of the premeditated murder of 
twenty-two noncombatants and of assault with intent to murder a 
two-year-old child Although Calley was sentenced to a dismissal 
and confinement a t  hard labor for life, the convening authority 
reduced this sentence to a dismissal and twenty years a t  hard 
labor. Subsequent to the convening authority's action, the 
Secretary of the &my further reduced the sentence to a dismissal 
and ten years a t  hard labor.sb 

Aside from the issue of individual culpability for those 
involved ~n the massacre, My Lai had a devastating impact on the 
outcome of the Vietnam War. I n  particular, because the United 
States apparently had no grand strategy to win the war,36 this 
one atrocity arguably did as much to harm the survival of an  
independent South Vietnam 88 any other single event during the 
Inda-China War. The public revelation of this massacre not only 
solidified the anti-war movement in the United States, but also 
cast a pall of confusion and shame over the nation a t  large. This 
aura contributed significantly to the eventual abandonment of 
South Vietnam to the communist forces in the North Beginning 
in 1969, a vocal minority of war protesters incorporated the 
United States soldier into their opposition to the war Far many 
of these people, the enemy was now the American fighting man- 
not the communists 

"These consisted of Major General Samuel U- Xoster. Brigadier General 
George H Young, Colonel  Oran K Henderaan. Colonel Ysla A Parson. Lmtenanf  
Colonel Robert B Lvper Malar Charles C Calhoun. >lalor David C Gam". Malor 
Robert VJ McKnighf. Major Fredme W Watke, F m t  L~eufensnt Kenneth TT 
Boatman. and Firat Lientenant Dennis H Johnson See PEERS REPORT s ~ p m  nata 
13. at 221-22 

SIUnited States Y Calley 48 C hl R 19 rC M A  1973) 
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Within the military, the revelation of what happened at My 
La, was a devastating blow to e s p n t  de corps and professionalism 
Even now, twentyfive years after the Incident, the United States 
Army continuer to recover from the pain that the My La, 
massacre inflicted--a pain that still lingers in the very soul of 
every American soldier 3i 

I11 Why Did .My La, Happen? 

Notwithstanding the socml and political machinations that 
were brewing in the United States in the late 1960s and early 
19108, Americans had little problem f0CuSlng on the immediate 
question raised in the aftermath of the massacre-that is, ' T h y  
did My La, happen?" The nation legitimately wondered how so 
many Amencan soldiers could have became involved m such a 
heinous war crime 38 More importantly, Amencans wondered how 
the officers in command of the operation could have ordered such 
atrocities or could have participated in the attempt to coyer them 
up Ta realize that some civilians are killed as B collateral matter 
through military action against legitimate military targets was 
one thing, to have ground forces intentionally shoot innocent 
noncombatants in cold blood i a s  incomprehensible. 

A. The Peers Report 

The Peers Report did not limit the cause of the My La1 
mamacre to only one factor W i l e  the panel observed that "what 
may have influenced one man to commit atrocities had no effect 
an another,"39 General Peers was determined that the final report 
should reflect some explanation as to why the massacre had 
occurred. Recognizmg the inherent difficulty in finger painting. 

'Arm> Tenches Gulr Soldiers Hoe  lo Amid .M> Lai Type Massacre 
P I ~ S I E B L R E A  P ~ E S B .  Feb 24 1991, at A12 [hereinafter AIoid M y  La11 

,'Fa7 s legal defimtion of the t e ~ m  DIP'I OP AMw FIELD MAYUAL 27-10. 
THE LAK or LAXO U-*RFAR~. para 499 Uuly 1956, [hereinafter FM 27-101 ( 'The 
term ~ s r  crime 16 the technical expresmon for B umlalmn of the la- of war by any 
perron 01 persons m ~ h l a r y  or ew~lian Every v m l ~ f i ~ n  of the lax of war 11 a war 
e n m e '  The definition ~n P.W 27-10 would include both cvstamsry and t r e ~ f y  la% 
~n the realm IPU of WBT F o r  B laymsn'i definition, dee also I IT 'L  L Dlv , THE 
J L ~ E  .4ovocnrr G E ~ E U L ' S  SCUOOL. U S  Aaw, JA 401 I r r ~ n i ~ r l o s a ~  L i a  
BASIC C o c a s ~  D E S ~ O O X  4-2 l J d y  1992, A non-legal genenc term for d l  ~llegal 
actmns relafmg ta the meeptian or eondvct of rarfare It  includes all rhe separate 
categories of offenses tried at  Kuremburg A more scrurate term Far this w o d d  be 
C n m e r  under Intemaf~onal La*', Under a $trier definition the murder of ~ n i l i a n  
eo-belheerenta rau ld  be a crime but not no1es88nlv B UBT crime because the 
v1ctim8~uould not be protected perrons ""de7 an) ;nternatmnal agreement 01 
general ~ u d t m a i y  p m c i p l e ~  relating to  the conduct of war By p o p d m  reference 
houever. such act8 cammonlv are referred t o  ad  war crimes 

' 3 P ~ r e s  R ~ ~ o i r  sup70 note 13 a t  229 



19931 25TH ANNNERSARY OF MY W 183 

the  panel nonetheless identified several factors that  seemed to be 
conducive to an environment that  might lead to violations of the 
law of war. 

1. Lack of Proper Treinrng -The lack of proper training in 
the law of war was a common theme in  the interviews of the 
witnesses and subpeta involved in the My Lai massacre Perhaps 
the most graphic illustration of this factor appeared a t  the trial of 
Lieutenant Calleg, when Calley testified that  the Geneva 
Convention classes conducted during Officer Candidate School 
were inadequate 40 Regardless of the overall veracity of Calley's 
claim, the Peers Report entered specific findings that  the soldier8 
who composed Task Force Barker had not received sufficient 
training in the "Law of War ( H a p e  and Geneva Conventions), 
the safeguarding of noncombatants, or the Rules of Engage. 
ment."41 Although the requirements set out in  Unrted States 
Army Republx of Vmtnam flJSARV) Regulatmn 350-1, dated 10 
November 1967, clanfied that. a t  a minimum, all soldiers were 
required to have annual refresher training in the Geneva 
Conventions, many commanders failed to emphasize this require- 
ment Canaequently, individual soldiers often lacked proper 
training on the requirements imposed by these conventions. 

The Commission also found that ,  although pocketmce 
guidance cards were issued to all soldiers to help them learn and 
abide by the law of war, the soldiers usually never read the 
Information on the cards and the cards themselves rarely 
survived the first monsoon rains.42 In addition, Military Assist- 
ance Command Vietnam Diiect im 20.4,45 which required the 
immediate reporting of all violations of the law of war, seldom 
was stressed by the command structure. 

Despite these particular shortcomings, however, the Peers 
Report did not find deficiencies in  the iaw of war training to be a 

''PEERS RZPOBT 8upm note 13. at 230 
"Sea GOLDSIE~S ET v ,  ~ u p r a  note 13. at 220 Four af the cards were 

ent1tl.d 'The Enemy m Your Hands.'' " K m  Rules," "Code of Conduct." and .... ".." 
sPSer Military Assistance Command Vietnam. Directrve 20-4 '20 Apr 19651 

(requmng the immediate reparling of any alleged violation of the law of war t o  
the next hieher mrlitarv aufhontv. as well ab dirsctlv t o  Headousrfars M i i t n r v  



164 MILITARY LAW REVIEW [Vol. 139 

significant reason for the grave breaches44 that  occurred at  M> 
Lai Such deficiencies ~n training mlght excuse minor or technical 
breaches of the law of war. but not the grave malum in se 
breaches that  were before the Commission The members of the 
Commission correctly noted that  "there were some things B 

soldier did not have to be told were wrong-such a8 rounding up 
women and children and then mowing them down, shooting 
babies out a i  mother's arms, and raping."'5 Therefore, the 
Commission apparently had no hesitation in concluding that  Some 
of the members of the company-both enlisted men and officers- 
simply were cnmmals 46 These individuals clearly were in an 
environment in which little, if anything, deterred them from 
overtly expressing their cnminal propensities 

2 A t t m d e  Toward the V~etnomese -In addition to  the lack 
of proper training, a tendency by some of the members of Charlie 
Company to view the Vietnamese people as almost subhuman was 
another factor that  may have contributed to the maesaere. The 
use of derogatory terms to describe the Vietnamese as nothing but 
"gooks." "dmks," or "slopes" was not uncommon during the 
Vietnam War. Actually, soldiers in all ware have developed 
derogatory phrases to describe their enemies.47 such charactenra- 
tmns of inferiority inure soldiers to killing their enemy. In the My 
Lai case, however. the Peers Report concluded that some of the 
members of Charlie Company had carried this practice of 
dehumanizing the enemy to an unreasonable extreme, wewing 

"The term "grme breaches" feihrucaliy 1s related only t o  ipeelfir nolanons 
defined a i  mch m the Ganexrs Canrentiana Grave breaches include specific acts 
commtted agsmat peraanr or pmpeny such as w d l f d  hlhng tonure 01 inhuman 
treatment meludmg biologleal experiments. mllfully cawing great su4enng. OF 
wllEully causmg P ~ ~ D Y I  i"1u-y to body or health Ssr N 27-10 supra note 36, at  179 

" P ~ m e  REPORT s u n m  note 13. at  230 

cantrolled d~rectly b i  the mdwiduah  on In turn the act of choosing t o  
commit a cnme  osten IS relared fa a crude cost-benefit analyri8 p m c m  O b r m d y .  
crime more Ihkrl> mil  OCCYT ~n an enwronment in whirh the hkeliood OS 

Cnmmsls cause enme-not bad neighborhoods inadequate 
parents, television, schools drugs. or unemployment Crime rerides an 
the minds of hvman beings end i s  not reused by d o c i d  eonditiani 
Once we as B m c ~ e t y  recognm thm smple  fact, we shall fake 
measurea rad~call j  dlfferenl Sram current anei To be sure we shall 
continue to remedy intolerable m i a l  rondiriona for this IS  rarfhuhile 
~n and of itself But ~e shel l  not expect inmmals ro  change because 
a i  such efforts 

Id 
*.In World War I1 Amencanr called the Germans '&puts' and called the 

Japanese 'Xap6' In the Gulf Wer, same United Stater troops referred t o  the 
Iraqis BQ 'Rag Heads' 
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the  "Vietnamese with contempt, consideling them subhuman, on 
the level of dogs.'''B 

To discover the reason for such unsettling hatred, the Peers 
Report had a detailed background analysis perfoarmed on each 
Individual ~n Company C.  The results, however, revealed nothing 
unusual The company was a then-average unit with seventy 
percent of Its troops having high school diplomas and nineteen 
percent having some college education. The Commissum con- 
cluded that  the hatred was a result of a combination of several 
factors, the greatest of which w a ~  merely the arrogance inherent 
in the  criminal mind, the least of which was the frustration of 
having to fight an enemy who refused to abide by the law of 
war 4s 

3 Nature of the Enemy-One of the most telling factor8 
listed m the Peers Report dealt with examining the nature of the 
enemy forces that  infested South Vietnam, with the implicit 
criticism that  the United States military n e ~ e r  was allowed to 
take the war to the real enemy-Korth Vietnam In the South, 
the United Statea military we8 aaked to carry out primarily 
defensive operations against a well-trained and well-equipped 
gueriila force that  not only was indistinguishable from the local 
population, but also refused to abide by the established principles 
of the law of war. 

They would set up t h e n  bunkers in  villages and 
attack from the midst of helpless mvdmns. Thus, 
surrounding themselves with and using innocent c m l -  
ians to protect themselves is  in itself a war crime and 
makes them criminally responsible for the resulting 
civilian dead. . . [Tlhey would also directly attack 
villages and hamleta, kill the  inhabitants, including 
children, in  order to pame the civilians in the area and 
cause social chaos that  the communist then could 
explmt 50 

The Viet Cong and regular North Vietnamese Army soldiers 
knew every path, trail,  and hut in  t h e n  area8 of operation In 
addition, whether by brute force-which included public torture 
and execution-or by psychological intimidation, the Viet Cong 
could count on the local support of the civilian population for 
shelter, food, and intelligence Similarly, these soldiers commonly 
could depend on women and children to participate actively ~n 
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military operations against United States forces 61 With women 
and children participating in actual combat activmes--auch as 
laying booby traps, serving as scouts, or carrying arms-the 
American soldier had to disregard the traditional indicators of sex 
and age aa criteria for categorizing the noncombatant and 
instead, had to concentrate on the extremely difficult issue of 
hostile intent The Peers Report recognized this dilemma 

The communist forces in South Vietnam had long 
recogmzed our general reluctance to do battle wlth 
them among the civilian populace and had used that  
knowledge to our tactical and strategic disadvantage 
throughout the history of the war in Vietnam Exploita- 
tion of that  reluctance by . [the enemy] forces caused 
a dietartion of the classic distinction between combat- 
ants and noncombatants 62 

Distinguishing between friend and foe among military-aged 
male Vietnamese was even more difficult Having developed an 
incredible system of underground tunnels and caves, the Viet 
Cong and North Vietnamese Army were able to appear and 
disappear a t  will. Moreover, when under pressure, these soldiers 
took only seconds to remove all military insignia and equipment. 
and blend in with the local papulation 

Without question, the use of guerilla tactics, characterized 
by a heavy reliance on booby traps and hit-and-run mismons, had 
a tremendous adverse psycholag.leal impact on American com- 
manders and their troops After numerous Interviews, the Peers 
Report noted that the general attitude of the soldier was one of 
extreme tension about engaging this unseen enemy--an enemy 
who hid behind women and children and would not come out in 
the open to do battle 5 s  

Every civilian W B E  viewed as a potential threat; every inch of 
ground wan a potential hiding place for a booby trap or mine 
Accordingly, descriptive terms aueh as "keyed up" frequently were 
used to describe the apprehension and frustration associated with 
going out on patrol or. in many cases, just being in a friendly 
vil1age.j' The Viet Cong commonly would visit a friendly village 
a t  night. setting mines that would kill Americans the next day. 
Consequently, Some of those who testified naturally assumed that 

. G o ~ o a r r i r  ET A L ,  E U D ~  note 13 at 199 
Id 19a 99 
I d  
PEERS R r m m  uupm nme 13. at  234 The buggeahona that members of 

Tsik Force Barker w e ~ e  either high on marijuana or Intoxicated were iound fa be 
Kithour  mbafance and not a i~gnifiram factor in the operatron 
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the "effects of mines and booby traps were the main reason for 
the atrocities committed by the task force."sj This view IS 
Incorrect. While these factors undoubtedly contributed to the 
extraordinary level of tension In Task Force Barker, citing the 
illegal warfighting tactics of the enemy as the primary reason for 
the atrocity would be far too simplistic Actually, If this factor was 
the main cause for My La,, one would have expected many 
massacres similar to My La, to have taken place throughout 
Vietnam. 

4 Orgamrotmnal Problems -One of the dominant charae- 
teristics of the Vietnam War was the  iack of effective organization 
in  the United States Army's farce structure. i n  the realm of 
directing combat operations, the lack of effective command and 
control can be disastrous From the brigade level. down to 
platoons, shortages of personnel and frequent rotations resulted 
in  ad hoc arrangements in composing military units 

Adding to the organizational deficiencies was the influx of 
poorly trained or ili.disciphned troops who were assigned to 
Vietnam on "short" tours of only one year 66 These short tour6 
virtually ensured that  problems in command and control would 
ariae By the time the soldier had gained the necessary experience 
to be an effective member of a unit, he was eligible far transfer 
back to the "States." 

Taking strong note of the overall organizational problems 
throughout the Army structure in Vietnam, the Peers Report 
found that  certain specific organizational problems in  Task Force 
Barker "played the m w t  prominent part in the  My Lai 
incident."E' Focusing on the structure of Task Force Barker, the 
report noted that  the lack of staff personnel was a serious 
impediment to effective command and control. The task force 
"could hardly function properly, particularly in such matters 8 %  

development of intelligence, planning and supervision of opera. 
tions, and even routine administratmn."j8 

In addition to the general organizational problems in  the 
task force, the plans and orders that  delineated the operation into 
Son My lacked clarity Because the entire operation was based on 
intelligence that  anticipated B large enemy farce in  the area, the 
American soldiers mitially expected that  they were going to be 

'*Id at 236 
j e I d  Many of the combat officer pmtionr were rotated after only SIX 

"Id 
" I d  sf 236 

months in the field 
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outnumbered by a t  least two to one In addition, the task force 
leaders regularly employed the term "search and destray"6o 
without providing an adequate definition to the troops Despite 
the term's connotation, "search and destroy" never was meant to 
provide soldiers with a "license to kill" whoever was encountered 
during an operanon. In particular, the Peers Report found that 
the command gave no instructions to Its soldiers an how to handle 
the civilians that  they inevitably would encounter during the Son 
My operatmn.61 

5 Leadership -In the f ind  analysis, organizational prob. 
lems contributed to an  averall atmosphere that made the events 
a t  My Lai possible The most fundamental aspect of the task 
force's pervasive structural deficiency. however, was the command 
and control problem created by the tremendous lack of leadership 
a t  the ground level 

'You know what to do with them." [Lieutenant1 
Calley said, and walked off. Ten minutes later he 
returned and asked, "Haven't you got n d  of them yet? I 
want them dead. Waste them." . . . We stood about ten 
to fifteen feet away from them [a group of eighty men. 
women, and children herded together1 and then [Lieu. 
tenant Calleyl started shooting them I used more than 
a whole clip-used four or five clips 62 

As with almost any military operation, I L I C C I S S  or failure 
depends, to a t  least some degree, on proper leadership. In the 
case of My La,, however, the lack of responsible leadership was 
obvious More importantly, as the above passage Indicates, that  
f a h r e  of leadership was manifest a t  the very level a t  which It 
was most critical-the junior ofiicer level 63 Although the Peers 

' l S r e  dupra note 16 and mompanyrng text  
"PEERS REPORT. supm note 13, at 236 The mdrtary no longer usel the 

term 'sesrch and destroy" Dvrmg the Vletnam War, it was defined s i  a "m~htary 
operation conducted for the purpoae a i  reeking out and destropng memy forces, 
mtsllatmni, re i~urces .  and base areas ' S e a  G o i ~ s r i i r  ET AL. wpra  note 13 at  
389 

B I P ~ ~ n e  REPORT, ~ u p i a  note 13, at  237 
"K>liion s u p m  note 14. a t  52 :oifmg Pnvate Paul D Medla 11969 ,, 

GOLOSTEIV ET A L ,  mpro note 13, at 499 Another witness Private First C h i  
Dennlr Contl, related at the trial of Lientenant Calley that he and Medlo weie 
rald to 'fake care of the people ' When Lxutenant Calley returned. howsrer he 
was upset that rhe ~ m l ~ a n i  had not been kdled Llevtenanf Calley then stated. ' I  
mean-kill them 

[Lance Corporal1 Herrad p \ a  the order to kill the people 
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Report faulted all levels of command, noting that  "at all levels, 
from divmion dawn to platoon, leadership 07 the  lack Of it was 
perhaps the principal causative factor in  the tragic event8 before, 
during, and after the My Lai o p e r a t ~ o n , " ~ ~  the direct underlyng 
deficiency most certainly rested at  the company and platoon level. 

By virtue of the chain of command Structure of the military, 
the primary responsibility for ensuring adherence to the law of 
war rests on the officer corps. This structure demands the highest 
levels of professionalism from the junior officers a t  the platoon 
and company level, at  which soldiers are most apt to encounter 
the vast majonty of law of war issues. Simply put, soldiers are 
expected to obey the law of war and their officers are expected to 
ensure that they do. 

The difficult issue in enforcing the law of war 1s not in  how 
to deal with soldiers or offieera who, in their indimdual capacities, 
violate the law of war-they normally are punished by eourts- 
martial.6s Rather, the really difficult issues arise when an officer 
orders his OF her soldiers to commit war crimes, or knowingly 
falls to control soldiers under his or her command who violate the 
law of wa1.66 Clearly, the most difficult issue to arise from the My 

id (quoting Lance Corporal Ylchael S Knchtan. Vlefnam 1970) 
*'Pre~s REPORT. s u p m  note 13. at 232 
"Sea FM 27-10. 8upm note 38. para 6061a) Under the Geneva 

Conventions, each nation IS under B strict obligation ta search for all persons 
alleged t o  have commltfed war E I ~ . B S ,  to  ~nuesf~gate the allegatmns of war 
crimes, and to  prosecute or extradite those 10 accused The pulicy a1 the United 
Stares IS that all American military personnel so secvaed wdl be prosecuted by 
military courts-manta1 under the aubatantive p r m s m s  of the Umlarm Code of 
Military Juitice LP also GERHULD vox G w x ,  Law AWXO Nariors 870.91 
1 1 9 9 v  ,.""_, 

"See LAWRENCE TAYLOR. A T R ~ U  OF GExEIL*Ls 165.67 119811 Under the 
concept of command responsibility OT indirect responsibility. B commander can be 
charged a d h  the law a f w a r  nolations tommztted by hm 07 her subordinates ~f he 
or aha ordered the enmes committed or " h e -  that a crime was about t o  be 
committed. had the power t o  prevent It, and laded to exerc~se that  power" In the 
United States, thla standard ha3 come to be known as the M e d m  SLandard 80 
named far Captain Ernest Medina A second standard far lndlrect responsibihty 
that has been the object of a great deal of debate and i d  recogmzed only 1x1 the 
United Starer. IS the Yamashlta Standard The Yamashna Standard 1s named far 
the Korld War I1 Japanese general, Tomoyuk Yamashlta. who wai tnsd  before B 
military eommissian lor war crimsb committed by boldiere vnder h a  command 



170 MILITARY LAW REVIEW [Vol. 139 

La, Incident was how to reconcile command-directed breaches of 
the law of war w t h  the concept of following orders If every 
soldier 1s expected to obey the lawful order of a supenor. lest face 
the ominouS prospect of a court-martial, how should a soldier 
react to an unlawful order-that is, of COUIEB. asauming the 
soldier actually can recognize the order as an unlawful one767 

In considering the question whether a supenor 
order constitutes a valid defense, the court shall take 
into consideration the fact that  obedience to lawful 
military orders is the duty of every member of the 
armed forces. that  the latter cannot be expected, in 
conditions of war dismphne, to weigh scrupulously the 
legal merits of the orders received, that certain rules af 
warfare may be controversml, or that an  act otherwise 
amountmg to a war crime may be done in obedience to 
orders conceived as a meamre of reprisal. At the same 
time It must be borne in mind that members of the 
armed forces are bound to obey only lawful orders.56 

Furthermore. soldiers norrnallg cannot depend on the 
defense of superior orders to protect them from charges that they 
carried out unlawful orders. Instead, the law holds the soldier 
fully responsible for his or her acts or omissions. When a soldier 
r a m s  supenor orders as B defense, however, a court wdl apply a 
two-tier test to determine if the defense 1s cognizable. The first 
tier 1s B subieetive one concentrating on whether or not the 
accused knew that the order was dlegal. If the accused did not 
know that the order war illegal then the inquiry shifts to the 
second tier. a t  which the court must determine whether the 
accused reasonably could have been expected to know that the 
order was illegal "The fact that  the law of war has been violated 
pursuant to an order of a superior authority . .  does not 
cons tmte  a defense . . unless [the accused] did not know and 
could not reasonably have been expected to know that the act 
ordered was u n l a w f d " 6 ~  Although the objective tier of the two- 
part teat draws upon the "reasonable man" standard, the 
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standard actually considers the actions of a reasonable man under 
the stresses present in the particular combat environment 

The task of distinguishing the legitimacy of the orders of a 
superior also must be viewed against the entire concept of 
enforced discipline, which the military systematizes from the first 
day a recruit enters boot camp until the day he or she is 
discharged The requirement for enforced discipline is absolutely 
essential to ensure t ha t  in the unnatural conditiana of the combat 
environment soldiers will be able to function properly. No army 
could S U ~ M V ~  without a system promoting genuine and enforced 
dismphne, which is rooted firmly in the requirement to obey the 
directions of superiors. Accordingly, If soldiers are expected to 
obey all lawful orders, a fortior', they reasonably cannot be 
expected to scrupulously weigh the legal merits of orders received 
under the stresses of combat.70 

Consequently, an army must fill i ts  officer carps with only 
the finest available men and women Nowhere is this requirement 
more essential than in the selection and placement of the men 
who  ewe as officers in combat units Only men of the highest 
moral caliber and military skill should be assigned the respon- 
sibility of combat command In commenting an leadership skills 
for officers, General George S. Pattan, Jr., correctly stated. "If you 
do not enforce and maintain discipline, [officers1 are potential 
murderers."71 

General Patton's comment prophesied the tragedy a t  My Lai 
Several of the junior officers on the scene were totally inadequate, 
not only m their moral characters and integrities, but also in 
basic military skiils As they exhibited by their beha\iors,72 these 
officers were totally unworthy of the responsibility of command. 
They were murderers 

Not surprisingly, William Calley-the centerpiece of the 
command-directed killings-was not the type of individual who 

.'id 

.'PETER B WILLIAXEOI. PATTOY'S PRIUCIPLES 4 HAYDBOOK FOR M n a o ~ ~ s  
U'HO MEAT I T  35 (1979) 

.'See supra note 46 and accompanymg text For an ~nteres fmi  obsenation 
concerning the nature of man. see THE DICTIOYAEY OF WAR Q i o r ~ r r o i s  341 
'Justin Wmtle e d ,  19891 Anne Frank wrote the follawmg ~n 1942 

I don't bdieve that the big men, the pohbmans and the 
capitahats alone, me p i t y  of war Oh no, the hrtla man 18 p t  as 
guilts, atherwise the peopleb of the uorld w o d d  have m e n  ~n r e i &  
long ago There's m people 9~mply an wge t o  destroy an urge t o  kill. 
to murder and mge, and until all rnankmd, wlthaut excaptmn. 
vndergoea B great chmnge, nari will be uaged. evwthmg that hsa 
been built YP. Cultivated and grown wdl ba destroysd and dm8Dr.d 
after Khich mankind w i l l  h a w  t o  bemn all over again 
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should have been charged with leadership responsibilities of any 
nature Having flunked out of a junior college in Miami, Calley 
moved west before enlisting in the Army in 1966 73 Once in the 
Army, Calley somehow WBS selected to attend Officers Candidate 
School, where he graduated despite poor academic marks.74 
Assigned to the field as a platoon leader in a combat umt,  the 
soldiers under his command quickly discovered that Lieutenant 
Calley did not even understand basic military combat skills As 
one rifleman in the platoon put it. "I wonder how he ever got 
through Officer Candidate School. [Calleyl couldn't read no darn 
[siel map and a compass would canfuse his a ~ s . ' ' ~ j  

Accordingly. the factor that  impacted most directly on the 
crime a t  ;My La, certainly rested an the shoulders of a few junior 
officers on the ground-Lieutenant William Calley being one of 
the worst. All of the evidence suggests that  Lieutenant Calley 
Initiated much of the murder, acting both in his Individual 
capacity and-far more shamefully-in his capacity a8 an officer 
in charge of subordinates. AbuBing the authority of his position, 
Lieutenant Calley directly ordered the soldiers under his 
command to commit murder, some of the men obeyed, while some 
did not W'h?nle no one can pardon the behavior of those who 
carried out the illegal orders, the real tragedy of My La1 was the 
absence of competent leadership 

As Sun Tzu  laid out almost 2500 years ago, "The commander 
stands far the virtues of wisdom, sincerity. benevolence, courage, 
and strictness."'6 Instead of setting the standard for moral 
conduct, Calley performed exactly m the opposite manner He 
represented the antithesis of what a commander should be 

6 The Lock of a Grand Strategj by the United States.--A 
final factor that  bears exploration 1s one that  few commentators 
on My La, have properly gauged-that 1s. the full impact that  the 
lack of a grand strategy by the United States had on the outcome 
of the Indo-China conflict My La, actually was made possible 
because of the total and complete absence of a grand strateg) to 
deal with the commumst.sponaored aggression against South 
Vietnam 

If the concept of a grand strategy i d  defined as the use of a 
state's full national power to achieve a particular objective, the 
United States clearly had no grand strategy for dealing with the 

''U~ilran s u p m  note 14. at  50 
-'Id 
" I d  'remarks of Rifleman Roy L A Wood' 
- B T ~ ~  4nr or LYna SKY Tzu 9 (James Clavell e d ,  1983 
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communist aggression in  Vietnam. The communists, an the  other 
hand, obviously had a complete and dedicated grand strategy for 
canquenng all of Indo-China through the use of revolutionary 
warfare.77 

A Bound grand strategy envisages the mean8 by which a 
nation will take advantage of LtS strengths and will exploit its 
enemy's vulnerabilities; caneom~tatantly. such a grand strategy 
comprises the methods by which the nation will diminish Its 
weaknesses and neutralize the enemy's strengths. In practically 
every category of factors associated with the ar t  of waging war, 
the communists fulfilled this formula, while the United States did 
not. Therefore, while the communists mobilized all of the people 
under their control in  a unified effort, the United States 
consistently sought to disassociate the American people from the 
war. 

The communists were well aware that  their forces wem no 
match for the far supenor power of American combat forces and 
knew that  engagkg the United States in  conventional warfare 
was pure folly. Nevertheless, they apparently were extremely 
effective at  drawing an their strengths, while the United States 
typically refused to use its overwhelming might Accordingly, the 
enemy found that it effectively could employ hit-and-run tactics 
against selected targets. Coupled with guerilla tactics deliberately 
focused on becoming the unseen enemy, the communists illegally 
took advantage of the American respect for the law of war. By 
hiding themselves among civilian populations, the communists 
intentionally sought to blur the distinction between the eombat- 
ant  and the noncombatant, "hoping either for immunity from 
attack or t o  provoke . indiscriminate attack "78 Establishing 
well-stocked sanctuaries in neighboring Cambodia and Laos, the  
communists were immune from defeat BS long as the United 
States refused to attack these bases 

Finally, in tandem with their guerilla tactics, the commu- 
nists relied heavily on all forms of propaganda, placing special 
emphasis on the ambiguity of words to erode the national will of 
the United States to continue the war. While the  North 
Vietnamese leadership falsely would portray the conflict as a 
protracted war waged by agrarian reformers with no end in  sight, 

" L e  h i l d  M G ~ r ~ a o u s .  VIETX*M Tal  SECRET Wm 119851 The term 
'resolvnonary WBT" refers t o  a sttrarsgy characfenied by dieinformation and 

"Thoma8 J Bepnes.  The Ameiieclri Milimy and the W ~ e m  Idea, MIL 
guerilla tsetlei  

REV Mar 1992. et 39 42 
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i t  often would promise a negotiated settlement and a termination 
of its army's hostilities a t  any moment. 

Although many of the factors discussed above contributed to 
the Communists' prevahng in Vietnam, their strategy's ultimate 
success can be attributed to the United States' failing to develop 
its own coherent grand strategy. Surpnsingly, not until 1968 did 
the impact of not having a viable grand Strategy became apparent 
to the Amencan soldier United States combat troops then finally 
began to recognize that they were fighting and risking their l n e s  
to attain no comprehensive national objective This revelation 
initiated a festering demoralization among members of the United 
States m h t a r y  forces in Vietnam 

This demoralization was manifest in every action involving 
Amencan ground soldiers. In addition. as the attendant anti-war 
protests a t  home mereased, more soldiers senously questioned the 
efficacy of their sacrifices in Vietnam. Mare nnpartantly. Amen- 
can soldiers such as those s t  My La, realized that the emphasis of 
the Amencan leadership was not on achieving peace through a 
military victory. but on peace through negatiations-negatiatlons 
that constantly promised an end to the war a t  any time As a 
consequence, no one wanted to be the last casualty in a war that 
was not supported a t  home and which the United States 
government refused to let the military win The specter of dying 
in vain uwighed heavily on the mind of the individual soldier and, 
to a degree, degenerated that soldier's respect for his own cham of 
command. 

IV The Lessons of My La, 

The massacre a t  My La, cannot be undone In developing a 
methodology for preventing future atrocities, however, the images 
of the horror of My La1 illustrate perfectly the necessity for 
abiding by the law of war The Peers Report also 1s a valuable 
tool in attempting to explain some of the factors that  seemed to 
create an environment in which law of war vmlatmns were more 
likely to occur Taken together, t h e e  remurees teach three 
fundamental lessons 

A Soldiers Must  Cnderstand the Rat~onale  for the Lou. of War 

One of the most troubling ~ssues for Amencan soldiers IS the 
realization that in many of the wars that  the United States has 
fought, the enemy openly and repeatedly has violated numeroue 
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provisions of the law of war.?g In the Vietnam War, the North 
Vietnamese Army and the Viet Cong regularly engaged 10 
command-directed atrocities on a massive scale For example, 
virtually every Amencan prisoner of war was tortured and 
maltreated in flagrant violation of the Geneva Conventions. 

For many American soldiers, the knowledge of enemy 
violations elicits a negative response to law of war I B B U ~ S .  The 
realization that  the enemy may refuse to abide by the law of war 
often prompts the instinctive response, "Why should I care about 
the rules if the enemy doesn't?" Informing the soldier that  he or 
she will be punished for law of war violations is not enough, 
ensuring that  the soldier understands the basic rationale for 
abiding by the law of war 1s imperative Accordingly, military 
leaders must impart the soldier with a basic understanding of the 
entire concept of the development of rules regulating combat 

If the military establishment cannot understand the funda- 
mental rationale and historical basis for having B law of war, 
then the tragedy at  My La, certainly will be repeated This is the 
first lesson of My La,; soldiers not only must know the law of war, 
but also must be able to understand the necessity and rationale 
for having a law of war. 

I .  Ne'eeessbty for the Law of War.-Warfare is not a novel 
phenomenon; It is as old as human history Itself. Even a cursory 
remew of the practice reveals that  all cultures and societies have 
participated in warfare-either in defense or in aggression. In 
addition, as long as rnanlund has practiced war, rules have 
existed to lessen and regulate the attendant sufferings associated 
m t h  warfare In the modern world, either by treaty law or 
through customaryal international law, every nation 1s bound 
legally by a universal body of law known as the law of war 

':A state may eipreii  its con~enl to  be bound by a treaty ~n m e  of the 
fallomng ways Ill bignature, fallowed by ratifiratmn. (21 aceerrion, m ( 3 )  a 
declaration of sueces8mn Even sbsant eonaent, however. a state nevertheless may 
become bound by thobe standards and m i m i  of behailor that, through wderpresd 
acceptance m the mternslmnal eommunlty have entered the realm of cvstarnary 
~ i m ~ m l e s  of rnternalional law Custamarv nnncioles d a m e  from the recombon . .  . 
hf I m h - t e m  uniform practices among nations Indicia of customary mterdtmnal 
law are pdrcial rulmga the wntmgs af renowned ~ u n s t s .  dlplarnatlc mteract~ons. 
and other documentarv aouices See Statute of the International Court of Justire 
art 38 59 
mr.matmna1 

Sfst 1631, T S  so 993, 3 
law and the law af war derive 

Bevans 1179 Accordingly. 
from nYmelOYI IOYreel  

bath 
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Individuals uninitiated to the study of war understandably 
may be puzzled that one of humanity's most violent activities 
should be governed by rules of conduct. Some writers. such as Leo 
Tolstoy, even have argued that the very establishment of rules 
that seek to regulate warfare are per se immoral because such 
rulee wrongfully cloak war with a form of legitimacy and 
therefore are counterproductive to the goal of eliminating the 
scourge of war itself. Accordingly, Tolstoy advanced the notion 
that the wapng of war should not be regulated. Tolstoy proposed 
that "when [war] becomes too horrible, rational men will outlaw 
war altogether ' '82 Most commentators, however, have rejected 
this utopian attitude, acknowledging the necessity of rules of 
conduct to mitigate the various categories of suffering that are 
the natural consequence of wara3 The law of war never was 
intended to be an "idealistic prosenption against war 'IB4 

The current body of the law of war consists of all laws that. 
by treaty and customary principles, are applicable to warfare. The 
cornerstones of the modern law of war are the Geneva 
Conventions of 1949.85 The basic goal of the law of war 1s to limit 
the impact of the inevitable ewls af war by "(11 protecting both 
combatants and noncombatants from unnecessary suffering 
safeguarding certain fundamental human rights of persons 
fall into the hands of the enemy, particularly prisoners of war, the 
wounded and sick, and civilians; and (31 facilitating the 
reStoratlOn of peace."= 

2. Orcg~ns of the Laui of War.-Many people harbor the mis- 
conception that rules regulating warfare are of relatively recent 
a n p n ,  ansing in the aftermath of World War I1 or, a t  least, no 
earlier than World War I. As long as man has fought in wars, 
however, rules to reduce the suffering to bath the envronment 
and to other humans have existed. While some of these ancient 

"LEO Toraror, V*n U-D PEACE 45 ,1866 
' 3 S ~ e  ~ e n r r u f f )  Dmriica SCHIZDLEPI d Jini TOM--, THE L ~ r s  or A a v r ~  

8'See D E P T  or AXMY P ~ M P ~ L E T  27-161-2 I S T E R I A T I O K A L  LA%. vnl 11 8C 

.'The 1949 Geneva Conientmni e o w r  favr categorlea 

CYZtllCT 11988, 

38 123 Ocl 19621 

Convention af Augvai 12. 1949. far the Amslioratian of the Cond 
Wounded and Sick ~n Armed Forcer ~n the Field, 6 U 5 T 3114. TI A 
76 U S  T S 31 ,2r Geneva Canvention of .August 12. 1949 for the Am 
rhe Condition of the Wounded. Sick, and Shipxrecked Members of A 
at  Sea 6 U S  T 3217, TI A S  No 3363, 75 U S ?  S 86, ( 3 )  Gene\a Convention of 
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rules would be inconsistent with the modern humanitarian 
concepts reflected in the current law of war, many of the 
p rav imns  in the modern law of war are derived directly from 
Some of the earliest formulations of rules regulating warfare. For 
example, in the book of Deuteronomy, the ancient Hebrews were 
given specific instructions on the protections that were to be 
afforded to the persons or property of an enemy city under 
siege 87 Generally, If the city surrendered, the inhabitants were 
not to be harmed. If the city refused to surrender, but 
subsequently was captured, no women or children were to be 
molested. In all eases, however, torture absolutely was prohibited. 
Simdarly, protection for the environment also was also codified 
For example, fruit trees located outslde of a besieged city were 
protected from unnecessary damage Soldiers could partake of the 
fruit, but cutting down the trees was unlawful. 

Acknowledging that the modern law of war rests firmly on 
an  ancient foundation of intrinsically acceptable humanitarian 
concerns is only one reason why the law of war has enjoyed 
universal acceptance through time. Understanding that such 
rules are valuable moral axioms only captures part of the 
significance of their development and utility Clearly, the 
historical development of rules regulating warfare also follows a 
general pattern of what might be termed "pragmatic necessity." 
While many of the rules limiting suffering undoubtedly were 
based on humanitarian concerns, the basic rationale for having B 

law of war arguably has been rooted m several collateral 
principles of self-interest 

First, under the concept of reciprocity, nations would develop 
and adhere to laws of war because they were confident that  their 
enemies also would abide by those rules under a quid pro quo 
theory. This mutual assurance theory iong has been recognized 
not only as a primary motivator for establishing rules regulating 
warfare, but also as the centerpiece in almost every ather function 
of international intercourse 

The second element in the development of the law of war 
also reflects self-interest Alexander the Great88 exemplified this 

L r D ~ U r ~ m . o i o ~ w  20 10-20 But me id 21 17-18 Some mandates ~ e ~ e  given 
for ths Hebrew to kill a11 of the cltirens a1 B f a r  selected culfure~ Thx p m t x e ,  
however, was the exception and wag related to halting the spread of systematic 
human aaerifiee and phsllx cult practices assmated w t h  those edtures 

"Alexander the Great 1356-323 B C )  conquered an enormow empm whxh 
extended from Indra to  Europe and from Ama Mmor t o  North A h c a  Alexander IS 

recognized 8 8  one af the  finest alratemstr, tact~c1an8. and mdltary commanders ~n 
the ~ n e i e n t  world See R EWEST Dr-prr & TREVOR S D u ~ u r ,  THE EKCICLDPEDU 
OF MMILITuI Hrsroi;r 47-64 119771 
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element when, on the eve of practically every battle, he 
admonished to his army, "Why should we destroy those things 
which shall soon be o ~ r s ? ' ' 8 ~  Under this reasoning, particularly in 
the context of securing limited amounts of spoil, the destruction of 
anything beyond military targets to subdue the enemy's military 
forces would be neither beneficial nor reasonable Under modern 
principles, similar violations of the law of war would not 
contribute to the goal of the collection of legitimate reparations- 
a measure often employed against the aggressor nation 

A third line of reasoning in the development of the law of 
uwr derives from an acceptance that abuses seldom shorten the 
length of the conflict and are never beneficial in facilitating the 
restoratlor, of peace. For Instance, targetmg nonmllltary property 
u ~ u a l l y  produces undemreable effects The activities of General 
William Sherman during the Civil Rar  illustrate thia point 
General Sherman's widespread looting and burning of civilian 
homes and personal property an his march through G e o r ~ a  in the 
fall of 1864 did not contribute sienitieanth to the defeat of the 

[ # I d  
''Definition of Aggresiion, 0 A Rei 3314. 29 0 0 A R Supp 31 U N Doc 

Al9631, a t  142 The Emfed Bationi Definition of Aggreiaion Rerolutmn rtates ~n 
p m  the following 

ARTICLE 1 Aggression ii the " b e  of armed force by a %are 
agsindr the eovereignty, i e r r i t m a l  integrity or political independence 
of another Stare or ~n a n i  manner inconsistent with the Charter af 
the Omred Nations 

.4R'TICLE 2 The first use of armed force by a State in 
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ARTICLE 3 Any of the f a l l a ~ i n g  acts, regardless af a 

la8 The m v m m  OT attack by the armed force? of s Stare 

rb: Bombardment by the armed farces of a State against 
rhe territory of another State 

(c ,  The blockade of the port6 or m a t i  of a Stare by the 
armed farce8 of another State 

tdr An a t m k  by the armed f a r m  of a State on the land 
sea or a n  f o r m  or marine and artleers of another State,  

The uae of armed farces of one State in 
contraventm of the condltmni pronded for ~n the agreement 
or any extension of their pmcenoe ~n such territory beyond the 
term~natmn of the agreement, 

rF The a ~ f m n  of B Srsfe I" allowing xis territory. which ~r 
haa placed at  the disposal af another State to be used by that  
othm State for perpetrating an act af aggression agarnit B third 
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all act Of aggresrmn 

declararion of wsr shall qualify as an act of aggression 

of anather State OT part thereof 
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Canfederaey.s1 On the contrary, his actions simply strengthened 
the resolve of the enemy to resist, while sowing the seeds of 
bitterness for generations to 

Clearly, the intelligent warfighter makes every effort to 
comply with, and even to exceed, the requirements of the law of 
war-particularly in the treatment of prisoners of war and 
noncombatants A nation's enforcement of humane treatment not 
only demonstrates the best evidence that i t  1s the party waging a 
j u s  ~n b e l l 0 , ~ 3  but also often serve8 as the best avenue to counter 
enemy propaganda of law of war violations As the pragmatic 
Prussian soldier and author, Karl yon Clausewitz observed, "If we 
find that civilized nations do not . . . devastate towns and 
Countries, this 1s because their intelligence exercises greater 
influence on their mode of carrying on war, and has taught them 
a more effectual means of applyng force . . ."94 

A fourth factor in the development of the law of war 1s a 
matter of military pragmatism. Spemfieally, using limited military 
remurces to destroy civilian targets wastes assets that  a force 
otherwise could employ to defeat the enemy's military. Accord- 
ingly, such conduct 1s simply counterproductive, and "rarely gains 
the wolator a distinct military advantage."ge 

The final rationale-albeit of greater impact in an era 
characterized by the widespread dissemination of information- 
derives from the very nature of the modern, civilized nation-state. 
States that  adhere to the principles of democratic institutions and 
fundamental human rights wdl not tolerate activities that are 

" L e  Thomas Robertson. The War bn Words. C m z  Wm T ~ r s  I L L L S ,  Oer 
19 i9 ,  sf 20 iAlthaugh the havoc wreaked by Sherman's hordes contributed t o  the 
Confederate defeat, this contnbuim v a i  so indirect and ambigvoun that ~f did 
not iuinfy mditanly. much lesa mmally. the hvman misery that accompanied and 
fallorsd I?') 

''See, ' E ,  RUSSEL f I)IEICLEY, Hrsron~ OF IHE UZITED STATES &RMI 301 
lQPdl  ,."_., 

"Jv8 in h d o  ref8rr to p s t  conduct m war or abiding by the law of war 
under the rmcepts of pmpmtmshfy.  mrhlary necessity. and umeceneary 
svffenng The concept of waglng B J Y S ~  war, J U S  ad helium, encompasses m e r a l  
elementi These elements include the followmg (1, just cause, 12) Iegltlmate 
authority. (31 ]"st ~ntennans, (4) public dsclaration of caused and ~ntentiona. 
(Sr pmparfionahfy m results. 16, l e e t  resort, and ( 7 )  a reasanable hope of JYCCPIS 

Kith the adopnan of the United Katmna Charter. however. J U S  od bsiium i d  no 
longer a vlable ton1 in determining uhen force LS lswful The Unllsd Katmnr 
Charter mandate3 that the analyaia far determining the legltimafe m e  of farce 
turn on the self-defense p r o v m m b  of Article 51 See W r i i ~ h l  V OBama TYE 
Coroucr or Jr-sr AND L i r r r ~ o  WAZ 37.70 119811 

' 'Kul~ vox CUUEEWITZ. Ou WAR 4 (J Graham f ~ a n b ,  1918) 
#'H Wayne Elliott Theory and Pracfrci Some Syggesiions far  the Law of 

War Trainer, A a w ~  La%>, Jvly 1983 at 1 
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conducted in defiance of the rule of law96 As brought out so 
strongly by the My La1 Incident, civilized societies will not provide 
the necessary homefront support for an army that it perceives to 
be acting in violation of the law of war. Although in the radical 
regime97 this factor generally 18 Ignored in the United States--as 
in all democratic societies-this element of homefront aupport 18 
absolutely essential to any deployment and sustainment of 
military forces. Actually, the precept that  a eiwhzed society must 
adhere to basic, minimum "standards of morality transcends 
national baundanes."aB 

Sustaining homefront support 1s not always easy far the 
military. In part. the difficulty rests in the associated phe- 
nomenon of "imputed re3ponsibility"-that is, the responsibility 
for the acts of a few soldiers who engage in egregous abuses of 
the law of war immediately can be imputed to the entire military 
establishment. Accordingly, because Lieutenant Calley and a 
handful of others murdered babies a t  My La,, some segments of 
the public viewed all Amencan soldiers in Vietnam as baby 
killers The mass media largely feed this phenomenon, as 
reflected by almost every movie on the Vietnam War In Amencan 
cinema, the soldier routinely has been depicted engaging in 
abuses of the law of war or ingesting illegal drugs That the vast 
majority of Amencan soldiers participated in neither of these 
practices is not sh0wn.9~ Consequently, the beat method for the 
military to protect itself from imputed responsibility IS to make 
every possible effort to see that  abuses do not occur and, If they 

A radical iofalitsmn repme seems t o  blend together a 
mixture of a failme cenlrsllv alanned economv. i e v e i e  bmltatmna on " . .  
emnomic freedom. a m e  party polirical w r e r n .  an abrsnce a i  an 
independent pdiciary, B police stare with minimal human nghti and 
polrtical freedoms at homo. demals of the nghr to  emigrate. heavy 
lnvolvernent of the m ~ h t a r y  ~n p ~ l m c a l  leadersh~p, B large percentage 
of the GNP devoted to the military sector. a high percentage of the 
pupulaf~on ~n rhe m~htary, leaders strongly matnated by an ldralogy 
af 'true beliefs" mrlvdmg willingnerr t o  ride f a r m  aggrennrely anti 
We3fern and antidemocratic in behavior. and selectire support for 
wars of nafmnal hberatmn, terroniim, and dlnnformaaon a g s m f  
Western or democratic i n f e r e m  
in id 
W e e  SOLIS i u ~ i e  note 63. at  The vaat msiantv of milifari oerronnel ~n 

Vietnam served w i t h  honor In the Marines. ' M i  the 448 00 Mannis'that served 
LD Vietnam, only B small percentage came info cantact with the military jnrtice 
w~rern BY far the erestel number sen-ed hanorably and never iommltted ~lleeal 
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do, to promptly investigate and punish those proven to be guilty. 
Under no circumstances can a cover-up be justified, the light 
must be shed promptly and fully an all allegations of war crimes 

The law of war in the modern era, therefore, is based on a 
combination of rationales that  reflect a mixture of pragmatic and 
moral concerns The competent warfighter should understand that  
the factors include the following. (1) humanitanan concerns based 
on moral precepts; 12) the concept of reciprocity m behavior, (3)  
the desire for lawful reparations; (41 the desire to limit the  cape 
and duration of the conflict and to facilitate the restoration of 
peace; 15) the effective use of military resources; and (61 the 
necessity for securing homefront support. 

B. Soldiers Must Be Trained in the Law of War 

The second lesson from My Lai needs little introduction: To 
be effective, the leaders constantly must teach the law of war to 
soldiers The United States military long has held an outstanding 
reputation for adhering ta the law of war b e e a u e  of its 
commitment to law of war traming.'Oo Unfortunately, periods 
have amen during which trainmg has not been emphasized 
properly; these periods provided fertile ground for law of war 
violations. If it did nothing else, the massacre s t  My Lai served as 
the "catalyst for a complete review of Army training in the law of 
war."'O' 

The primary Department of Defense IDOD) response to the 
Peers Report was B directive entitled the "DOD Law of War 
Program " The directive, which is still in effect, lists the following 
four specific DOD mandates. 

I11 The law of war and the obligations of the 
United States government under that  law shall be 
observed fully by all members of the United States 
Armed Forces, 

( 2 )  A law of war program, designed to prevent 
violations of the law of war, shall be implemented. 

13) All alleged violations of the law of war, 
whether committed by or against United States or 
enemy personnel, shall be reported promptly, investi- 
gated thoroughly, and, when appropriate, remedied by 
corrective action; and 

'"But bee Fredrick A Graf, Xnouing tho Law P n o c ~ ~ o r a c s ,  June 1988. sf 
58 If the rscard United States LI meaaured against the rules and not a g a m t  ~ t e  
adversanea the record haa "been far from perfect" 

L'.Elhaft, supra nore 95. at 9 
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(41 All violations of the law alleged to have been 
committed by or against allied military or civilian 
personnel shall be reported through appropriate corn- 
mand channels for ultimate transmisamn to appropriate 
agencies of allied governments 

Specific responsibilities are assigned to the secretaries of the 
military department8 and the unified and specified commands on 
law of war training and Instruction. The Army is the training 
proponent far the law of war for all branches of the military In 
response to that  mandate. the Army has developed a ready-made 
lemon plan for the law of war Lnstnxtor, which includes detailed 
discussion in the following areas. 

(11 The nghts and obligations of United States 
Army personnel regarding the enemy, other personnel, 
and property; 

(21 The nghts and obligations of United States 
Army personnel if captured, detamed. or retained, 

( 3 )  The requirements of customary and eonven. 
tmnal law pertaining to captured, detained, or retained 
personnel, property, and civilmns, 

(41 The probable results of acts of violence against. 
and inhuman treatment of, personnel; 

(51 Illegal orders. 

(61 Rules of Engagement. and 

(71 The procedures for reporting war mmes.102 

The current methodology for teaching the lax- of war 
attempts to tador the training to the particular type of military 
unit Special Farces units, for  example. not only receive constant 
classroom instruction on the law o f  war, but also must answer 
difficult law of war questions These questions deal with 
situations that  could arise during speeml operations and are 
incorporated in their training mi~~~on5.103 The much-reported 
incident of the Gulf War, in which a Special Force8 " A  team had 
to choose between killing an Iraqi girl or risk being discovered 
actuall5- nas a well-trained scenario which, in the real world, 
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resulted in  a correct application of a very difficult law of war 
16sue 104 

The one thread that  runs throughout the complex web of 
ensuring compliance with the law of war is the role o f  the judge 
advocate To ensure that  Amencan forces comply with all aspects 
of the law of war, the Army has expanded its use of military 
attorneys dramatically 106 For example, all combat forces have an 
"operational 1aw"lOe attorney assigned a t  the division level This 
judge advocate advises operational commanders on decision- 
making and training to ensure that  thew units comply with and 
adhere to the law of war. The operational law advisor also 
examines the full range of international and domestic law that 
impacts "specifically upon legal m u e s  associated with the 
planning far and deplojment of U.S forces overseas in  both 
peacetime and combat environments."l07 This 16 B major change 
from the role of judge advocate in Vietnam--a role primarily 
delegated to the administration of military justice. 

Currently, the function of the judge advocate can be divided 
into two elements: a preventive role and an active role. In the 
preventive role, the judge advocate advisea commanders on 
potential issues dealing with rules of engagement, targeting, and 
all other relevant aspects of the law of war. In addition, the judge 
advocate is involved deeply in  providing actual law of war 
instruction and training to soldiers within his or her particular 
command. 

"'Douglas Waller, Secret U'airmis NEWSWEEK. June 17,  1991. at 20 Each 
S p e d  Forces group has a military 8ftomey aiaigned BZ the grovp judge 
advocate Part of the function of this ofFlrer IS to deal with operational law issneb 
smacmted with special operations 

"'See, r g ,  Jamen A Burger, Infirnotianal Low-The Role of the Legal 
Adcisor, and Law of War lnslrvrfian, ARM? Lan , Sept 1978. at 22. Kdl~am H 
Parks, The Lo= of War Aduaar, 31 JAG J 1 (1980) 

'"See David E Graham, Operational L m  IOPLAWI-A Concept Cornea o i  
a p e .  Anhm Lair, July 1987. sf 9. 

"'One malor effort to  prepare ~persfianal law attorneys was the 
ertablmhment of the Center far Law and Mlhtary Operatma ICLAMO) by then- 
Secretary of the Army, John 0 Marah Jr , in December of 1988 The CLAMO LQ 
locared at The Judge Advocate General's School, U S  Army, ~n Chsrlartesvllle, 
Virglnia The goal of the CLAM0 IS to examine both evrrent and potential legal 
isauea aftendam t o  military operatlam through the use of profeshlonal exchanges 
such BI sympama, cansultatmns. and advlce. wntmg, r e m n n g ,  edltmg, 
commenting on, and pvbhshmg reports. treatma, articlee, and arher wntfen 
matenals. and enaunng a~ iess  t o  B well-afoeked jamt i e r n c e  operatmnal law 
library The CLAMO serves a% B m u c e  far. w i d e  to ,  and eleannghouie of, 
~nformanon about operational law and national recunty law See Jeffrey F 
Addicoft, Oporalional Lau N o h  Pioeeedmgr of fhs Rrrr Center (07 Law and 
.M~lztory Opwarioni Sympaaium, la to 20 April 1990, Anrn L a w ,  Dec 1990. ai 
47-57 
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In the active role, the judge advocate 18 involved in the 
investigation of allegations of law of war violations. The 
requirement to investigate 18 either carried out directly by the 
legal officer o r  IS monitored closely by the judge advocate 10s 
Finally, the judge advocate will be called upon to either prosecute 
or defend individuals who have been charged with law of war 
wolatmls. 

C 0ffXe.s Must Ensure Compl~onee wtth the Law of War 
Through Trainrng and Leadership 

As implied throughout this article, the importance of 
professional conduct on the battlefield extends to the strategic, 
political, and social realms The primary responsibilitg for 
ensuring this professional conduct falls directly on the officer 
carps. For this reason, nowhere is the need for law of war training 
more critical than in the proper development of the military's 
officer corps No officer should be oven the responsiblhty of 
leadership unless he or she possesses two essential qualities (1) 
technical proficiency rn the profession of arm8; and (2) the highest 
ethical and moral courage Under the ancient Roman adage that  
no man can control others until he first can control himself, 
officers must be prepared and tested thoroughly m both of these 
areas Combat command should be offered only to officers who 
thoroughly have been scrutinized and put through extensive field 
training exercises designed to test combat pressures 

The primary cause of My Lai unquestionably was the lack of 
disciplined control-in other words, the lack of any real 
leadership Leadership 1s absolutely essential in preventing law of 
war vialations The associated tensions set out by the Peers 
Report were not the real problem at  My La1 tensions af combat 
always will be present in one form or another The real problem 
was that  the leaders failed t o  control thaae tensions effectively A 
soldier facing the stresses of war cannot be expected to temper his 
actions solely by exercising the level of restraint that commonly 1s 
considered self-control Rather, ensuring that  soldiers know how 
to-and actually are capable of-mamtamng self-control under 
warfighting pressures depends considerably on a commander's 
training and leadership Sadly, many of the officers in Charlie 
Company not only allowed the illegal manifestations of battlefield 

L " D ~ ~ ' ~  or DEFENSE, D i n ~ c r n ~  5100 7 7 ,  DOD LAX OF Xu. P I O G ~ ~  'Jul) 
19791. Memorandum. Offlce of the Joint Chiefs of Staff, MJCS 0124.88, subject 
Implementatmn af DOD Lsu af War Program, 34 Aug 19881. EXITED STATES 
CEXTWL COMMAVO, CENTCOM REO 27-1 LECAL SERVICES LA-U OF WAR 
Pnacnahi 13 Jan 19891, U N ~ D  STATES Cramur COMY.LVD CENTCOY REO 
27-25 REPORI~ZG AVO DO~CMEITATIOX OF ALLEEED U-m CRIMES 83 Jan 1989 
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stress to be exhibited by their troops, but also initiated and 
participated actively in the atrocities-both through the orders 
they gave and examples they set  Proper officer leadership 
undoubtedly could have prevented the law of wai violations a t  My 
La, Accordingly, the primary responsibility for these crimes lay 
with those officers The function of leadership IS to hold up, a t  all 
time8 and a t  all costs, the professional torch The officers involved 
in the incident a t  My Lai, however, did not merely allow that 
torch to fall; inatead, they actually extinguished Its flame before 
those who depended upon it for enlightenment and guidance. 

V Conclusion 

Future My Lai's cannot be prevented unless the answers to 
the '"why? of My La, are repeated over and over-that 16, until 
they are inculcated into every warfighter m uniform. Jus t  a8 
Americans must never forget their rallying cries of honor and 
nobility--"Remember the Alama"loe-they must be forced to deal 
w t h  their nightmares-"Remember My Lai." On the other hand, 
precisely because of its horror and repulsiveness, My La, is suited 
uniquely ta serve as the pnmary vehicle to address the entire 
issue of adherence to the law of war, as well as the necessity for 
effective leadership m the modern era charactenzed by low 
intensity conflict environmenta. 

The American military cannot afford to take these lessons 
lightly. Not surpnsmgly, with the passing of time, many lessons 
of history will be forgotten and therefore, many mistakes will be 
repeated This human reality is particularly unfortunate Ln 
light of humanity's continuing efforts a t  curtailing warfare. 
Accordingly, the lessons of My La, not only must be remembered, 
but also must be inculcated. 

Amencans cauld'have escaped, they choore t o  fulfill their dntieb. &n knowing 
that doing 30 u,ould mean alrnaat certain death All died m combat-hllmg 1600 
Meucana m the pmceas-to buy time for the birth af the Texas Republic The 
ivbaequent battle cry of "Remember the Alamo,' W B P  coined by General Sam 
Houston m the defeat of the dame Merlcan forcer later that year 

"'Many m~hrary rntera h a w  lamented that bane histonid leisons related 
10 combat are not emphasized, mmn at the nation's mihfary academies See, e #  
Jeffrey Record. Our Academies Dan) Teoeh The H i d o r )  of War, Hanmn's Mac. 
Apr 1930, at 26. Jay Luuaai, Military Hiifary 1s if Sfill P i m l i c ~ b l r i  

L'nappirciohd, flulory and .Modein Batfir, An=. Sov 1982, at 18, Jeffrey F 
Addlrott. The United Stales o/Amenm Champion of the Veo World Order or the 
Rule of Lao*. 6 FL* J 1x1'~ L 63 119901 

P A P . I M E T E ~ ~ .  M~~ 1982, st z ,  r K D ~ ~ ~ , .  ~ ~ ~ ~ i ~ ~ ~ i  value ~~~~~i~ 
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EISENHOWER AND THE GERMAN POWS: 
FACTS AGAINST FALSEHOODS* 

REVIEWED BY FRED L. BORCH** 

In 1989, Canadian James Bacque "rocked the scholarly 
community'' in charging that  General Dulght D Eisenhower 
personally ordered the mass starvation of German prisoners of 
war (POWs) a t  the end of World War I1 In his book, Other Losses, 
Baeque ciaimed that  Eiaenhower used his power as the head of 
the Allied occupation mtenhonally to s tawe to death "quite likely 
B mdlian" German POWs held in American-run POW camps. 
Bacque asserted that  Eisenhower hated the Germans, and wanted 
revenge for the pain and suffering they had inflicted on all 
Amencans and members of the world community. 

The n s t  of Bacque's theory is that  Eisenhower selected as 
the  target of his revenge the nearly four million German soldiers 
held in Allied camps. Of course, these men could not be shot out 
r ight  because questions would be asked Consequently, 
Eisenhower allegedly ordered that their food rations be reduced, 
leaving them to die of starvation. The Geneva Convention relating 
to the treatment of POWs, however, required that  POW8 receive 
the same rations as Allied soldiers Bacque claims that  
Eisenhower cleverly sidestepped this international treaty by 
directing the reclassification of German soldiers from their POW 
statue to .a new class, called Disarmed Enemy Prisoners (DEFs) 
Because DEFs did not enjoy any of the POW protections under 
the Geneva Convention, their captors could feed and house these 
prisoners under inadequate conditions until they were '"casually 
annihilated " 

Bacque also claimed in Other Losses that  the United States 
and French armie8 were "institutionally" responsible for the POW 
deaths. Finally, he maintained "that ever since theae heinous 
crimes were committed, professional historians had participated 
in  a vast Amencan conspiracy by failing to uncover the mass 

*EISEIYOIER *UD THE GE~.%V POW-s FACTS AC*IYII FALSEHOODS 
(Guenter Bischof & Stephen Ambroae, ads 1 ILoumsns State University Preas, 
1992j. 258 pages: $24 95 (hardcover:. 

''Meior. Jvdge Advocate Generals Corps. U S  Army Currently assigned 
BQ Semor Instruetor, Cnmmal Law Dir7son The Jvdge Advocate Generays 
School. U S  Army 
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deaths." Other Losses, Bacque msisted. "set the record straight 
after a 'long mght of lies' 

Bacque's allegations received world-wide attention Other 
Losses we8 featured in a British Broadcasting Corporation 
documentary, and discussed in Time magazine, in the .Vex' York 
Times, and on network television. The book was a best seller m 
Germany Other Losses wag not available in thia countrj, 
however, until it finally wa8 published in 1991 1 

In 1990, a group of scholars met a t  the University of New 
Orleans to examine Bacque's charges Eisenhower and the 
German POWs.  Facts Agamst Falsehoods records this group's 
historical research. The result 1s B meticulous. yet highly 
readable. refutation of Other Losses and Bacque's c l ams  

Much of Emenhomr and the Germans. Facts Agoinst 
Falsehoods 1s devoted 10 setting the German POW iswe in the 
context of World War 11. Germany was "a rubble-strewn 
wasteland in which the living often envied the dead" The 
responsibihties of the occupyng forces were monumental The 
Americans, for example, had anticipated "capturing 3 mdlion 
German soldiers 'I The actual number taken prisoner, however. 
"was as many- as 6 milhon I' With even more POWE in British and 
French hands. the Allies faced a "loastical nightmare" m feeding 
and canng for not anl? far t hen  own peoples, but also millions of 
pnsoners. Additionally, the Allies faced Some "20 milhon 
dislocated mu~hans from all over Europe," and a "badly demor- 
alized German cmhan population " In sum, the virtual collapse of 
Western Europe's economic and social structure, combined with 
the requirement to feed unanticipated millions of hungry mouths. 
raised the likelihood of famine in the winter of 1945 to 1946. 

The deemon to reclassify the German POW8 a8 DEFs was 
founded on the reasoning of Eisenhower's civilian superiors. who 
decided that feeding German POWs better than refugees. 
dislocated persons, and mv~hana was wrong This was a sound 
policy decmon-not some sinlater "Eisenhower eonapiracy" to kill 
defenaeless P O f s  Mare importantly, because the decision to 
effect this reclassification was made by Eisenhower's political 
superiors, the argument that Eisenhower's en1  matwe was the 
impetus for the change 1s unconvmcmg. 

Bacque further alleged that German POWs were mistreated, 
and that unnecessary suffering and death occurred in the 

LSe? Fred L Borih, Book Reilex 136 MIL L Rri 196 1992 mrenewin.~ 
I%MES BAcQLE OrHEa L O S S L ~  \1991,, 
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American and French-run POW camps Although his allegations 
are  correct, any maltreatment  resulted from individual 
misconduct-not from Some institutional plan to  punish German 
captives. Significantly, Eisenhower ond the German POWs. Facts 
Against Falsehoods does not excuse illegal and immoral American 
behavior. The book acknowledges that  many American soldiers, 
seeing the "gruesome reality" of Daehau and other evidence of 
Hitler's "Final Solution," often shared a "deep sense of anger." 
Many Jewish officers and enlisted men admimstenng the POW 
camps also harbored B low regard for the Germans generally, and 
saw the  opportunity for "revenge." These manifestations of anger, 
like the desire for revenge, did not excuse the Amencans from 
t h e n  mistreating German POWs. Neverthelens, they offer Some 
explanation for what individual American soldiers occasionally 
did to German POWr. 

Bacque claimed ~n Other Losses that  "quite likely a milhon" 
German POWs starved to death m American administered POW 
camps Eisenhour  and the German POWs. Facts Against 
Falsehoods, however, shows conclusively that  this claim is totally 
false. German POW8 did die Ln the camps, and certainly Some of 
the deaths could have been prevented The number of those who 
perished in  American camps, however, appears to be "about 
56,000"-a much smaller figure than Bacque alleges. Although 
these deaths may be called a tragedy, they were not the result of 
Eisenhower's murderous revenge. For one man to have arches- 
trated the death of a million men without the help of others 
almost certainly would have been Impassible. Moreover, abso- 
lutely no evidence exists of any conspiracy. Bacque fails to 
provide any physical e v i d e n c e o r  even theones-to corroborate 
his claim, such as hypotheses an the locations of mass burial 
sites, or indiwdual graves. 

Eisenhower and the German POWs. Facts Against False- 
hoods is the definitive refutation of Bacque's "trumped-up 
allegations." Bacque "misinterpreted documents [and] neglected 
important evidence to the contrary of his theories He sullied the 
reputation of a ''genuine American hero." In unravelling and then 
destroying Bacque's theories, Emnhower and the German POWs. 
Facts Agomst Falsehoods does as much 88  any book can to reveal 
the truth 
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THE LITIGATION EXPLOSION: 
WHAT HAPPENED WHEN AMERICA 

UNLEASHED THE LAWSUIT* 

REVIEUED BY J o ~ n  J PARK, JR *- 

Are lawsuits good? If one lawsuit E good, does each 
additional lawsuit produce the Bame amount of goad. or does a 
point of diminishing marpna l  returns exist? Or, as Walter Olaon 
put It, "Why do Americans spend so much time and money 
fighting each other in court9''1 

Clearly, and nonpejorativeiy. a litigation industry has 
emerged in the United States-one that apparently 1s much 
larger and more aggressive than parallel industries in other 
countries Walter Olaon, a senior fellow a t  the Manhattan 
Institutez, notes that a number of changes m legal ethics and 
procedural and substantive laws, which have occurred in the last 
thirty to fifty years, have removed restraints that formerly held 
litigation in check The result of each change, the interaction 
between them, and the working out of their individual and 
eallectm logics have produced or contributed to a litigation 
enplasmn These changes have increased the ease of filing wi t ,  
conducting invasive discovery, and maintaining and transforming 
a suit, the same changes correspondingly have increased the 
difficulty in disposing of lawsmts Olson concludes, "The expen. 
ment [in deregulating litigation1 has been a disaster, an  
unmitigated failure The unleashing of litigation in its full fury 
has done cruel, grave harm and little lasting good " 3  

Olaon breaks recent legal history into two periods. an idyllic 
past and a litipous present Olson's watershed events include the 
Legal Realism movement of the 1920s and 1930s and the 
publication of the Federal Rules of Civil Procedure, which became 

-\TALIER K OLSOY. THE L r m c ~ n o v  E w ~ o r ~ a ~  Knir HPPEIED KXEA 
A h i m c i  UVLEASHED THE L ~ u a i l i r  ,Duttan 1991) 416 pages. $24 96 hardcorer 
$13 00 (paperback 
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effective ~n 1938. Younger lawyers may be unable to judge the 
validity of this breakdown, not having practiced in  any period 
other than the recent past when the Federal Rules of Civil 
Procedure have governed litigation and lawyer advertising has 
governed the marketplace Even so, younger lawyers should be 
struck by the number of calls to civility in the bar Those calls 
appear to m ~ u e  mast often from older lawyers, indicating that  
something haa been last with the passage of time 

In Olson's view, the increased use of contingency fees and 
class actions, and the removal of ethical restrictions on lawyer 
advertising and solicitation have shifted the focus of the attorney- 
client relationahip in litigation matters to the lawyer. The 
contingency fee arrangement gives the lawyer a direct stake in  
the magnitude of any recovery. The class action separates the 
attorney from the putative clients--a separation that  shows the 
degree to which the representative nature of class representatives 
has diminished. Olson also suggests that  loosening the bans on 
lawyer advertising and solicitation actually has hampered 80- 

ciety's ability to protect itself from incompetent lawyers. Cer. 
tainly, citizens may be better informed about their rights and the 
availability of legal remedies 8 8  a result of such loosening, but we 
now largely lack any institutional means for shutting off the 
control of mformatian.4 All of these changes mean that  more 
potential plaintiffs are availabie to sue more potential defendants. 
with more lawyers seeking to offer litigation services 

Procedurally and substantively, lawsuits have become easier 
to file in home forums and easier to maintain. Olson nates that  
the enactment of Federal Rules of Civil Procedure in 1938 
reduced the complexity and detail required in a complaint and 
permitted discovery to reshape a case even after It has been filed 
He points out the way in which personal jurisdiction largely has 
disappeared as a protection for defendants, the "tacit consent'' 
theory was jettisoned in favor of the "minimum contacts" test, 
which has itself been swallowed-up by long-arm tests In 
particular, Olson notes the prevailing practice that  allows a court 
t o  assume jurisdiction under all circumstances except when 
exercising junsdiction would violate due PTOCBBI. He as~erts that ,  
If that  test is not a self-fulfilling prophesy, it comes very close He 
also observes that  courts which have been aggressive ~n acquiring 
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Junsdlctian are rarely shy in applying their own laws. The 
application of liberal tests far jurisdiction and choice of law 
produces a beggar-thy-neighbor result, with defenses applicable in 
one state being disregarded in others Courts in one state judge 
behavior according to one standard. while neighboring states 
apply a different one A corporate defendant sued in more than 
one state for the same conduct 1s forced by litigation to conform 
Its canduet to the moat demanding standard, without regard to 
the wisdom of regulating behavior a t  a less demanding level 

Substantwely, Olson points out that  the law has moved from 
fairly clear rules to inexact balancing teste, which make 
predicting a result almost impos8ible. Personal jurisdiction and 
choice of law are determined by reference to numerous criteria, 
none of which are dispositive. He also offers examples. such as 
one court that set forth a twentyfactor test for determining 
whether a property settlement LS alimony or support The shift to 
vague standards and balancing teats actually produces more 
disputes because each party believes It has a chance of winning 
and because both fighting and winning have financial impacts 
that  each party is willing to use to its advantage. Olaon agrees 
that clear rules may cause iqustiee-real or percewed-in 
individual cases, but he and others observe that clear rules 
preempt litigation to resolve disputes 

Whether the financial resources expended in litigating 
disputes are expended wisely 18 another question. Olson charac- 
terizes the theory of the litigation industry as an "mvisible fist'' 
theory, producing good where i t  is wielded. 

Litigation, [Ita proponents1 argued, precisely be- 
cause of Its painful sharpness, is a fine way to drill 
beneath the surface of human affairs to the wellsprings 
of limpid truth. Where else under our system of 
government, short perhaps of the l e ~ s l a t w e  mvestigat- 
ing power, can investigators demand access to private 
carreapondence and compel persons to testify against 
their own interests under threat of penalty? Surely with 
such remurce8 lawyers could turn courts Into a supreme 
tnbunal of disinterested inquiry They could uncover 
social evils of tremendous importance and take the lead 
ln alertmg the public to the dangerous amra f t  design, 
the unethical homebuilder or cheeseparing tradesper- 
son, the irresponsible en.spouse or neglectful parent j 
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Olson contends, however, that  the theory does not work out Ln 
practice. Defendants who are sued often may mew the result8 of 
tnals  as random events that  provide no guidance. If the 
manufacturer of a drug like Bendectin wins ten suits and suffers 
a big loss in  the eleventh, is the drug bad? The drug may be 
pulled off the market, but LtS removal may be motivated by the 
perception that  B random result was intolerable-not necessarily 
because the drug haa been shown to represent a safety problem 
Sa too, malpractice verdict8 against doctors and complaints 
regarding defects in  particular automobile modela may not tell 
consumem much because such verdicts and complaints have 
become nearly universal Unfortunately, they affect lives in  other 
ways-namely, competent doctors refuse to perform services in 
certain places, otherwise useful products are pulled from the 
market, and fruitful transactions become more and more complex. 

The government, and government attorneys, are not immune 
from the litigation explosion. Congress has wawed sovereign 
immunity Ln B number of areas, and has provided for fee-shifting 
in some cases For example, the Equal Access to Justice Act 
permits recovery of fees in 8ome caies ~n which the claimant 
prevails and the government's position is not substantially 
justified Offering a recovery produces the demand for it, causing 
both claimants and respondents to expend resources disputing 
entitlement and quantum. The government's new-found vul- 
nerability to fines and penalties related to  environmental 
violations at  its own facilities will subject those facilities to a wide 
variety of environmental standards. Government facilities likely 
will find themselves the target of environmental enforcement 
actions; the government is a deep pocket and an easy target 
because it presents a multitude of targeting opportunities. 

If the litigation explasmn does not produce the benefits 
promised by the "invisible fist" theory, should the explosion be 
allowed to continue expanding, spreading dust and debris a8 it  
does7 Olson contends that  the litigmus impulse of the Amencan 
people should be reined in. He views the stiffening of Federal 
Rule of Civil Procedure 11 as one favorable development, but 
espouses fee-shifting on English and European lines as the 
solution Such fee-shifting would require losing parties to pay 
winning partiea, but would be stingy with payments by not 
returning a total recovery. Olaon believes the prospect that  a 
plaintiff may be responsible for the defendant's attorneys' fees 
will deter lawsuits, espemally those having a limited likelihood of 
S U C C ~ S B  an the ments. 
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Olaon '~  uwrk is a persuasive description of the litigation 
explosion; the changes in the Amencan legal system that he 
describes inevitably have led to additional litigation. Actually, 
between the Civil Rights Act of 1991, the Americans m t h  
Disabilities Act, and the recent Supreme Court decmon ~n 
Cipollone u Liggett Group, l n ~ , ~  Congress and the Supreme 
Court may have created room for yet more litlgatmn Wh?nle Olson 
1s not a lauyer, his explanation af trends, as well as his 
marshalling of evidence in the form of court decisions. produces a 
cogent, very readable text 

Olson's work 1s provocative, and he would recognize that the 
organized bar does not like his proposed solution The bar, like 
other professions, LS not especially introspective and sometimes 
suffers from a guild mentality, favoring the statue quo and 
tolerating change only if It promises to bring new work Many in 
the bar hare not been receptive to critics 7 An mstlnctlvely hostile 
and defensive response to critieism-particularly conservative 
criticism-does the bar little credit even when the response may 
have validity The bar would brmg ltself much more credit by 
taking the lead and considenng how to answer the questions 
Olson asks. What benefits do soclety, lawyers, and the parties 
derive from the time and money Americans spend fighting each 
other in court? Are those benefits to the litigants, attorneys, and 
society worth the costs to the rest of society? 
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I COULD NEVER BE SO LUCKY AGAIN* 

M y  father soid, "Read autobiography because t f  the 

-Colonel Red Reeder 

Autobiograph'es offer the "chance to enter and 
rnhabrt the reel world of another person, the chance to 
tgv on another EdentLty and so broaden our own." 

--Jill Ker Conway 

author tells the truth the book 1s caluoble" 

Anyone who reads General Jimmy Doalittle's I Could N e ~ r  
Be S o  Lucky Again will understand what Colonel Reeder and Ms. 
Canway said about autobiographies. First-hand accounts of life 
and living do offer valuable insights and new perspeetwes. I 
Could Never Be So Lucky Agoin is no exception. James Harold 
Doolittle ia a great American, and his autobiography details a 
truly amazing, full and neh  life 

Born in 1896, Jimmy Doolittle spent his childhood in Kame, 
Alaska. His father, an excellent carpenter, had gone to Nome as 
part of the Alaskan gold rush. The Doolittle family, however, 
stayed Ln Kome long after many prospectors had departed-at 
least in part because Nome was "one of the few places where a 
skilled carpenter could make B dollar an hour." The going rate in 
the rest of the Umted States was about twenty-five cents an hour. 

Doolittle was smaller and shorter than other children In the 
rough and tumble schools of Kame, the bigger and taller boys 
constantly teased and picked on him. Doollttle fought back. He 
"discovered i t  was easy t o  draw blood If you were nimble an your 
feet, aimed a t  a fellow's nose, and got your licks in early." He was 
such a natural fighter that  he won the 1912 West Coast Amateur 
Championship as a flyweight-106 pounds-at age fifteen Later, 
he boxed in college, knocking out an archnval from Stanford in 
eighty-three seconds. Prize-fighting also was a source of money 
He boxed profes8ionally as a teenager under the name Jimmy 
PleXe. 

*JAMES H DOOLITTLE & CARROLL V CLIZEE, I C o r - 1 ~  SEVER BE So Locm 
A c ~ n  (Bantam Books 19911, 574 pages, 524 91 

'*h.lajm Judge Advocate CeneraYs Corps, US. Army Currently assigned 
8 5  Senior Initrmfor, Cnminal Law Divlamn, The Judge Advocate Generals 
School. U S  Army 
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Doohttle and his mother had left Alaska to settle m Los 
Angeles in 1908. He continued to box, and he liked it 
Severtheless, he always wanted to f l ~ .  At age fifteen. Jimmy 
Daolittle built a hang glider, and tried constructing a monoplane 
usmg bicycle wheels and a motorcycle engme. Not surpnsmgly 
when America entered World War I, Doolittle dropped out of the 
School of Mines a t  the Umversity of California a t  Berkeley to p in  
the Aviation Section of the Army Signal Enlisted Reserve Corps 
This was the be@nnmg of his incredible career as a pilot and 
aeronautical enpneer 

By the time he completed pilot training, World War I wa8 
over. Lieutenant Doolittle, however, "publicized the fledgling 
Army hr Corps with his hair-raising stunt-flying escapades " He 
entered and won a phenomenal number of prestigious air shows, 
setting various air speed records Doolittle was a coniummate 
risk taker. always challenging conventional ideas about flying. He 
wan the Maekay, Harmon, and Bendix aviation trophies He was 
the first top-notch pilot to understand that the future of aviation 
depended an combining flymg skills with a knowledge of 
aeronautics Consequently, he enrolled at the Massachusetts 
Institute of Technology (MITI in 1923 to earn a masters degree ~n 
aeronautical engmeering Doolittle offers the following explana- 
tion of just how primitive aviation engmeenng was ~n the earl, 
days of manned flight. 

One of the mysteries of flight in those days was 
how much stress an airplane could take before i t  fell 
apart  . [Mleasurements of how much an aircraft 
could take before It self-destructed had been done on 
the ground by placing sandbags on the wings and 
horizontal stabilizers until they broke from the weight 

\Vhn aircraft were built. they received a "safety factor 
number" based an the weight of the sandbags placed on the 
wings For example. a safety factor of eight meant that a plane 
''ivould take weights [or G-forces] eight times the weight of the 
aircraft before failure would occur '' Doolittle suspected. however. 
that  aircraft structural failure related less to sandbag weight on 
wings and more to acceleration and veloc,ty-particularl). when 
coming out of a dive. His practical experience and advanced 
education made him ideally suited to perform practical. scientific 
tests m this area; after performing these tests he discovered that 
his suspicmns were correct His published thesis on the subject 
was acclaimed. Doolittle stayed a t  MIT after completing his 
masters degree and. In 1925, earned one of the first doctorate 
degrees awarded in aeronautical science When Jimmy Doolittle 
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left the Army Air Corps for a job a t  Shell 011 in 1930, he was 
famous In the aviation community. 

At the outbreak of World War 11, Doolittle was In his forties, 
and a major in  the Army Air Corps Reserve. He feared he might 
be too old to  fight. Nevertheless, he was called to active duty. He 
then organized and led the famous air raid over Tokyo in  1942, 
earning the Medal of Honor for heroism. Promoted to general. he 
later commanded the Eighth, Twelfth, and Fifteenth k r  Forces in  
North Africa and Europe. After World War 11, Doolittle left active 
duty and returned to Shell Oil. He stayed in the Reserves, 
however, reaching four-star rank in 1985. 

Judge advocates will find interesting Doolittle's discussion of 
his work as the chair of the "Board on Officermnlisted Man 
Relationships." This committee, also known a8 the "G.I. Gripe 
Board," eventually proposed some radical changes. Doahttle and 
all of the members of this board had served in the enlisted ranks 
Not surprisingly, they made recommendations that  "aroused the 
ire of Army regular officers." One proposal included abolishing 
the hand salute "off duty and off Army installations." Another 
recommended an end to "all statutes, regulations, customs, and 
traditions which di8courag-e or forbid social asmeiation of soldiers 
of similar likes and tastes, because of military rank--an end to 
fraternization as I t  then was known. 

Most of I Could Never Be So Lucky &am covers Jimmy 
Doolittle's early life through World War 11. He spends little time 
detailing his life over the last forty years. Nevertheless, this is 
not a shortcoming because his childhood and early adventures as 
an aviation pioneer were the shaping farces in his life 

Those looking for solid historical scholarship, however, will 
not find it in this autobiography. Although Doolittle's writing is 
clear, concm, fresh, and always entertaining, it 1s replete u l th  
anecdotes and memories. Daohttle stresses the good in everyone. 
Consequently, he avmds discussing controversial episodes in his 
life, such as his initial personality clash with Eisenhower, or 
MacArthur's dislike of him. Similarly, the men and women about 
whom Daolittle write8 are not fully revealed. Perhaps the book 
would have been better had the author been more candid in his 
appraisal of others. 

As an insight into the forces that  shape a man or a woman, 
this autobiography is one of the best. Daolittle emerges as a warm 
and charming, yet rugged Individualist. He is not like other men. 
Rather, he seems to be one of those rare individuals who 
repeatedly questions and challenges conventional ideas and 
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beliefs In the early years of aviation, t h u  was just the type of 
person who succeeded. He was lucky, too, as he readily admits 

I Could Ne'euei Be So Lucky & a n  IS B fine account of an 
incredible life m uniform All who read this autobiography will 
greatly enjoy it 

FOLLOW ME 11: MORE ON THE 
HUMAN ELEMENT IN LEADERSHIP* 

REVIEWED BY FRED L B o n c ~ * '  

What makes a man or woman a good leader? Is a person 
"born" t o  be a leader or can leadership be learned? Folloa Me I I .  
More on the Human Element m Leademhq examines these 
questions with clanty, wit, and common ~ e n s e  What Sets this work 
apart from mmt books on leadership, however, LS Lt8 focus on hou 
to lead. The book contain8 no theoretical dmcussian of personnel 
management or leadership pnnciples. Rather, "recollections, anec- 
dotes and incidents" offer practical tips for the reader to follow 

The title of the book refers to an event in author Aubrey S. 
Newman's military career. On October 24, 1944, then-Colonel 
"Red  Newman was the regimental commander of the 34th 
Infantry He and hi8 men were part of ''an immense amphibious 
force" landing at Leyte, The Philippines The 34th Infantry was one 
of six resments talung part m this assault from the sea. It landed 
a t  "Red Beach along with the 19th Infantry. To the north, 
elements of the 1st Cavalry Divlsion landed at "White Beach." This 
was the begmmng of General Douglas MaeArthur's promised 
"return" to the Philippines Colonel Newman's infantry unit came 
ashore Its lead companies, however, immediately were "pinned 
down by wthering Japanese fire" The men lay glued to the beach. 
and refused to advance-particularly after a company commander 
who tned to mow forward was shot through the head 

Colonel Newman waded ashore ~n the fourth assault wave, 
and discovered the 34th Infantry was not moving. The officers 

* A u a a ~ u  S SEIIIL*N Fomor ME I1 MORE 01 THE H u m -  ELEIIEVT 1s 
LE.ADE~SXJP (Prerldlo Press 1992). 267 pages, $25 00 thardoorerl 
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and noncommissioned officers had lost control. Realizing that  "their 
only hope was to clear the beach immediately and press inland," 
Newman stood up and shouted, "Get the hell off the beach! God 
damn It, get up and get momng-Follow Me!" He then stepped over 
the body of the dead company commander, and began to move 
forward. The soldiers of the 34th Infantry Regiment responded. 
They followed their leader, and secured their portion of the 
beachhead. The liberation of the Philippines was off to a success. 
Newman's heroism later became the subject of B famous "Army m 
Action" painting and poster He went on to become a successful 
general officer, retiring as a Major General in 1960. 

The physical courage sometimes needed by a leader, 
however. is not what Follow Me 1I is all about. Rather, a8 the  title 
also suggests, the key to leadership is understanding human 
nature General Newman does not propose any general theory of 
leadership He sees it  as an ar t ,  not a science. Consequently, 
"[tlhe technique8 of leadership should fit the individual leader 
and the particular situation" Leadership knows no absolutes; no 
amount of reading or instruction can substitute for expenence 
because expenence helps each person find and adopt the 
leadership techniques that  work best far him or her In sum, 
leadership 18 more a matter of the right techniques rather than 
any set of leadership principles 

Kot surpnsingly, Follow Me I1  offers no ironclad command- 
ments or rules for leading Rather, "Red" Newman offers a 
learning short cut to all readers who want to be good leaders He 
does this by recollecting true incidents and events from his life in  
uniform to illustrate each particular leadership lesson In F o l l m  
Me 11, he writes first about leadership at  the grassroots or 
company level. Second, he explores "principles for all levels of 
command '' Finally, he talks about leadership in  combat. Regard- 
less of his subject, however, General Newman returns time and 
again to his common theme-that is, although the technology 
used by an organization and the ways of running It may change 
with the passing of years, what motivates men and women to 
excel in peace and war remains canatant This is the human 
element, which remains basically unchanged from generation to 
generation Newman asserts that  the factors that  made our 
grandparents and parents happy, angry, frustrated, or sad have 
basically the same effect on us. That also means that  the 
motivations that  made a man or woman want to do his or her best 
a t  a Jab fifty years ago still exmt today, and will be basically the 
same fifty yeam from now. Following are mme examples of 
General Newman's thoughts on leadership that  always will be 
relevant: 
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Leadership is the art of inspiring a desire in 
men's hearts to do what you want them to do, command 
LS the knack of making them do what you want them to 
do [Wlhen properly synchronized they often blend 
one into the other to get the job done up to the highest 
standards 

The armed services rest on a foundation of 
discipline-which IS not the disagreeable thing many 
mviliana visualize, nor 1s it  hard t o  understand 
Disc~phne LS the wllling obedience to all orders and, ~n 
the absence of orders, to what you think those orders 
would have been. 

e The same things that  make fine soldiers make 
successful civlhans, including good character and good 
habits, sense of responsibility, getting along with 
others, good judgment, and the continuing will to strive 
Military serwce has an intanDble something to offer 
any man-regardless of what career he may later 
follow-but you have to reach for It. 

e All successful men need human understanding- 
the ability to understand people and what makea them 
do what they do. Military service offers an unparalleled 
opportunity to cultivate this quality and learn to get 
along with others. as important in mvilmn life as in the 
Army 

e Officers are soldiers, too, and before any man 
can be a good officer he must first be a good soldier 

The techniques of leadership in Fallow Me 11 are sound 
because they reflect an understanding of human nature. Conse- 
quently, the book's value LS not limited to men and women m 
uniform Those who would be leaders in business, Industry, 
sports, and even entertainment can learn how better to focus the 
energies of employees, co-workers, and teammates to achieve a 
common purpose. After all, "the human element and basic 
principles are the same everywhere I' 

Follow Me I1  is exceptionally well written. Each af the fifty- 
one chapters LS self-contained, and need not be read in  any 
particular order. This is because most have appeared prevmusly 
m "The Forward Edge." a column that  General Newman wrote for 
some twenty years for Army magazine. No chapter 18 more than 
ten pages. Consequently, any reader can pick up Follou Me I1  for 
a few minutes and get much enjoyment from its pages Anyone 
who 18 in charge of people should read this fine book. 
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NAVIGATING THE YELLOW STREAM* 

In a book renew recently published in  the Mhtnry Lau' 
Reurew, Fred L. Borch described Drug and Alcohol Testing. 
Adursrng the Employer', ae a "practical nuts.and-bolts guide for 
the praetitioner"2 of limited use to active duty military lawyers. 
Specifically, the book was not tremendously helpful to military 
legal practitioners because the government generally provides the 
military lawyer m t h  substantial training on drug testing in the 
military justice system. But where does the lay service member 
get information on drug testing? Often, he or she wll read about 
it in  "pop culture" material, such as Naurgotmg The Yellow 
Stream The military lawyer will find this book entertaining, but 
nut legally informative. Must importantly, the military practi- 
tioner who reads Navigating the Yellow Stream wll understand 
where the average service member gets his or her often. 
misconstrued information. The material in  the book generally 
provides insight into haw and why B soldier or sailor would 
attempt to beat a drug test 

On its face, NauigatinR the Yellow Stream appears to be 
trivial and diminutive, making it almost immediately susceptible 
to a reader's dismissing it as mindless counter-culture trash, 
devoid of any academic eredibdity. Nevertheless, this author was 
prompted t o  examine a copy of the book after learning of two 
petty officers who discussed methods of "masking" drug usage, 
which they had diacovered in Nouigntrng The Yellow Stream 

Apparently. the book has gained some notoriety among Navy 
personnel Thie reviewer was surprised to learn, however, that  
the book essentially praises the military for Its efficient and 
consiatent methods of taking urine samples and for its reputation 
of accuracy in  lab testing The author actually point8 to the 
military as the  model for running a fair and effective drug testing 

*PAr-L CRUMRIXE, N a w r ~ n a o  Taz YELLOU STREAM (Neat Egg 1991) 
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program. The author believes keys to an effective program are (11 
observing the collection of the sample from 
sealing and identification of the sample, ( 3 )  
cham of custody, (4) testing for specific sub 
individual tested: f 5 I  proper scientific tes 
documentation of the test results 

Notwithstanding his acknowledgement that the military's 
drug testing syatem is well administered, the author's main 
contention in Nalrigotmg the Yellouj Stream is that  drug testing 
nevertheless LS indignant, disgusting, and sometimes unfair To 
support his assertions, the author provides an anthology of drug 
testing storiee by individuals who claim to have "beaten the 
system" and by others who have gotten caught. These Stones 
include amounts by employees in c m h a n  working environments 
and by members of the military SBTVLCBG 

The author supports hia assertion that  urinalysis testing 1s 
an indignant process, by telling the story of an Air Force Reserve 
Officer Traimng Carps candidate who claimed to be 80 nervous 
that, even after drinking a pat of coffee, he still could not urinate 
Specifically, the candidate asserted that  he could not release 
because he simply was very embarrassed Manson explains that  
the reason for the candidate's embarrassment should have been 
obvious-the observer was a female techmeal sergeant 

To support his claim that  drug testing 1s disgusting, the 
author offers a series a i  stories about slips, trips, and spi118. He 
tells o f  one soldier who had his own method of protesting the drug 
testing program-that was to spill some of the sample down the 
side of the container, so his sergeant would get his hands solled 
Occamonally, the sergeant would toss the sample rather than 
process It. 

To bolster his charges that  drug testing LS unfair. the author 
camplams that some drug users are able to circumvent the 
system, while a few innocent people are fired or. even worse. 
criminally prosecuted Manson relates the story o f  an Air Force 
corporal who claimed to m e  marijuana frequently, but never 
tested positive in a drug test On the other hand, the author 
offers the testimonials of people who were fired or prosecuted 
after just  one Incident of uie or in spite of their claiming that  
they tested positive only because of accidental exposure ,Manson 
descnbes one case of accidental exposure mvolung a bus load of 
Navy recruit8 on their way to the Great Lakes Recruit Training 
Center (RTCI. all of whom tested positwe for opiates The 
investigators were convinced they all had used drugs during one 
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last party prior t o  entering boot camp The commander of RTC 
Great Lakes refused to believe this, and conducted his own 
investigation Hia investigation found that  the bus had made a 
stop at a restaurant that  served all of its sandwiches on poppy 
seed buns. The commander concluded that  the ingestion of the 
poppy seeds-not drugs-caused false positive teat results 

Interestingly, the author disfavors the use of masking 
agents, referring to those who use them as common liars The 
author describes many of the "old wivea tales" of consuming 
herbal tea, large quantities of water, and vinegar to  " m a s k  drug 
use. One story describes a military school cadet who tested 
positive, and was to be tested again the next day Although the 
cadet attempted to mask the results of the decond test by 
drinking a large bottle of vinegar, the subsequent test also 
resulted in  a positive reading. Nevertheless, Manson professes 
that  some masking products may work. One such product 1s the  
health food herb, "golden seal root." The author also cites two 
commercially packaged products. "Test Free," which costs $37.66, 
and "Test Clean," which sells for $34.95. Ironically, both of these 
products come with a money back guarantee; If you fail your test 
they will make B full refund The author however, gives no 
statistical data on the effectiveness of these products. 

The problem with the book in general, is that  the author 
presents no scientific data or even a statistical survey to back up 
his claims of an u n j u t  process. The book essentially serves as a 
vehicle for the author to vent his disgust for urinalysis drug 
testing. Perhaps its only redeeming quality 16 that  h'augatmg the 
Yellow Stream is such an outrageous work that  It is hilariously 
entertaining. Nevertheless, even though It certainly provide8 no 
legal information to  the military practitioner, i t  does provide some 
insight into the cultural influences and misinformation that  
appear Ln contemporary literature-literature to which s e m c e  
members often are subjected and, unfortunately, too often are 
receptive 
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TRIAL PRACTICE* 

REWEWED BY FRED L Bonc~* '  

Every judge advocate must know how to try a case Even if he 
or she 18 not prosecuting or defending at  courts-martial, represent- 
ing soldier clientele at administrative boards, or appeanng on 
behalf of the United States ~n c m l  proceedings, a judge advocate 
still must supemse other lawyers who are doing so In sum, good 
courtroom skills are basic to any practice of military law 

The best way to learn haw to try a case is to try real cases 
The next best way to develop courtroom expertise 1s to ''practice" 
tna l  skills in a trial advocacy program Any military lawyer 
wanting to sharpen courtmom ski118, and any supervisor looking 
for ways to develop trial skills should read Triol Practice 

Law professors Lawrence Dubin and Thomas Guernsey have 
authored a book that  is not cluttered with theoretical concepts 
and academic jargon Instead, the prose in Triol Practice is 
refreshingly clear, crisp, and concise; it focuses excluaively on the 
"nuts-and-bolts" of tlylng a case 

In their introduction, the authors correctly Stress that 
B U C C ~ S S  in court requires that witnesses, exhibits, and all other 
aspects of a case be organized around a theme or theory. 

Each of the subparts of the trial ia designed to 
persuade the fact-finder that your client should prevail 
In a sense, you are presenting a story. To be persuasive, 
however, you must structure this story around a 
unifying theory. The theory should reconcile both the 
law and the facts into a consistent, logical, interesting 
and believable narrative 

The theory of the ease ''provides the guideposts for the trial 
i t d f "  Accordingly, every question asked of B mtnesa must be 
consistent with the theory of the ease. Furthermore, every 
document offered into evidence m m t  advance this theory 

Each chapter of Trial Practrce focuses on the subparts of a 
trial The first three chapters are about evidence and objections, 

*LAWRENCE A DUBLV & THOMAS F GUERNSEY TRIAL P ~ a c r i c i  lAnderran 
Publishing Co 1991, 200 pager 

**Muor.  Judge Advocate Generays Corpa, D S Army Currently 8mmed 
a i  Semor Imlrutfor, Cnmmal Law D m s m  The Judge Advocate GeneraYs 
School P S  Army 
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jury selection, and opening statements. Direct examination, 
exhibit8, cross-examination, Impeachment, and expert testimony 
follow. The book concludes with a chapter an closing argument. 

Whether discussing jury selection, direct examination, or 
closing argument, Trial Prac tm  always first emphasizes the 
purpose or goal of each phase of trial. For example, the authors 
state that  any opening statement must "grab the jury's attention 
[andl assert the theory of the case." Questions asked a mtness  on 
direct must be "consistent with the theory of the case, understood, 
believed, and interesting." The goals of cross-examination are to 
"develop facts consistent with the theory of your case, discredit 
the testimony of the witness, and discredit the witness." Because 
the book thoroughly explams the goals of each subpart of the 
trial, the  practical guidance-how to lay B foundation for an 
exhibit, how to u ~ e  expert testimony, or how to make a good 
closing argument-1s set out with exceptional clarity. 

The principal value of Trial P r o e t m  1s that  its authors 
really understand that ,  although a "trial is a planned event," It 
need not be boring, tedious, or mechanical in  its presentation. 
Instead, It can be dynamic and exciting and Triol Practice shows 
j u t  how to make it that  way. Anyone who wants to be a better 
trial advocate, or is looking for excellent ideas on how to teach 
others to be a better representative of the client a t  courts and 
boards. should read this excellent book 

THUNDERBOLT GENERAL CREIGHTON 
ABRAMS AND THE ARMY OF HIS TIMES* 

General George 9 Patton called Creightan Abrams "the 
worlds champion" tank commander. Charging ahead in his tank 
as a part of Patton's Third Army, he received two distinguished 
senice crosses, two silver stars, and a battlefield promotion to 
eolanel. He was much more, however, than a battlefield 
commander His streneth of character combined with a orofes- 

' L E W I ~  S o n ~ ~ r ,  T m ~ n e n a o ~ ~  GENERAL Cxxcuroa AB-8 .ci~ T ~ E  
ARMY OF His T M E ~  (Simon and Schvster 18821. 429 papa ,  $25 00 (hardcover) 

"Maor Judge Advocate General's Carps. U S  Army Currently assigned 
88 Senior Instructor. Cnminal Law Dmaian, The Judge Admfats Generah 
Sehool. U S  Army 
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simal competence and orgamzatmnal ability to bring assignments 
of increasing responsibility and Stature. During the war in Korea, 
he was a corps chief of staff The Berlin Crisis found him 
commanding the famous 3d Armored Division He then worked 
directly with President John F Kennedy and Attorney General 
Robert F Kennedy to implement the military "backup" of federal 
civil rights activities Finally, then-General Abrams commanded 
all United States forces m Vietnam, and followed Westmoreland 
as Army Chief of Staff. His nearly forty years in uniform saw the 
transformation of a pre-World War I Army of horses and men into 
a large standing Army ready to fight the Cold War Consequently, 
Thunderbolt General Creightan Abrams and the Army of His 
Tines, is much more than a biography. In recounting the life of a 
great warrior, author Lewis Sorley also tells the story behind the 
creation of today's Army 

Born in September 1914, Creighton Abrams grew up in 
western Massachusetts. His father was a mechanic for the Boston 
and Albany Railroad, and "the family lived a very modest 
existence." His father and mother, determined "to be the best 
regular people we can? instilled a sense of purpose in their son 
Young Creighton wan high-school class president, editor of the 
student paper, class orator, and president of the honor society He 
also was an outstanding athlete. As captain of the 1931 
championship football team, Abrams and his teammates were 
''undefeated, untied, and unseored upon while themselves averag- 
ing more than twenty-six points a game I' 

Abrams wan a scholarship to Brown University when he was 
a senior in high school His parents, however, did not have the 
money for the books and additional expenses needed to send their 
son to Brown. After hearing about West Point, Abrams took the 
Academy's entrance exam, passed It, and secured an  appointment 
When he arrived there in the summer of 1932, I t  was the first 
time he had been outside Massachusetts. 

When he graduated from West Point in 1936, Second 
Lieutenant Abrams selected the cavalry, and a life of horses. He 
quickly discovered that the future was armor and transferred to a 
tank umt.  The rest became history In Europe, his 37th Tank 
Battalion spearheaded Patton's sweep across France Then 
Lieutenant Colonel Abrams often rode at the front ~n "Thunder- 
bolt," with its distinctive three bolts of red lightening on its hull 
Pre-World War I1 doctrine was that ,  ' 'as a rule. tanks are 
employed t o  assist the advance of infantry foot tmops," but 
Abrams and others saw that a "new and radically different 
doctrine" must guide armored combat. The result was the "task 
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force"-a combination of "tanks, armored infantry, artillery, tank 
destroyers, engineers, and whatever elm was needed" to win in a 
specific tactical situation. Lieutenant Colonel Abrams and his 
colleagues were directly responsible for this revolution in  
American tank doctrine. 

After World War 11, Abrams served as the  head af the 
Tactics Department a t  Fort Knox, Kentucky, later returned t o  
Germany; and then went to Korea as B corps chief of staff. He 
was in  Germany during the Berlin Crisis, LO command of the 3d 
Armored Dmsian. Tune magazine featured then-Major General 
Abrams Ln B cover Story. "Abrams." said a Time correspondent, 
"was not a n  Army politician . His idea of how to get ahead ia to 
do the best possible job on the assignment he has a t  the moment. 
. . .  Right now he wants to  be the best gaddamn division 
commander in  the United States Army I' 

General Abrams later worked as Assistant Deputy Chief of 
Staff for Operations for Civil Affairs He was on the scene for a 
number of civil righta conflicta in the South-most notably the 
federal troop backup of James Meredith's enrollment a t  the 
University of Mississippi. General Abrams subsequently took over 
from Westmoreland in Vietnam, commanding all United States 
forces in Southeast Asia from 1968 to 1972. He ovemaw not only 
the invasion of Laos and the 1972 Easter offensive, but also the 
withdrawal of American troops Finally, he succeeded Westmare- 
land as Army Chief of Staff. An untimely death in 1974 ended his 
career in  uniform. 

The writing in Thunderbolt is dea r ,  cnsp, and readable. 
Consequently, Creighton Abrams emerges as B three-dimensional 
man who laved the Army and its people as much as he loved his 
wife and six children. Abrams's decision-making as an officer 
always was directed a t  doing what was right for the Army, 
regardless of the  consequences on his awn career. Author Lewis 
Sorley focuses on a number of ethical challenges faced by Abrams 
in his career, and judge advocates will want to read how Abrams 
handled them 

Abrams's insistence on the highest of ethics clearly contrib- 
uted to his greatness as a leader. He had the ability to inspire in  
his subordinates a desire to do their best. In a talk oven before 
leaving the command of V Corps, General Abrams "stressed the 
transmission of values, the responsibility of senior officers for 
doing that ,  and his concern with how this responsibility was being 
met." He went on to say the  following: 

I believe that  these special aspects of the ieader- 
ship, guidance and training of our young leaders 
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frequently become lost or overshadowed by our routine 
rare8 and problems. The busmess of cultivatmn and 
development begins with our own self-examination If 
we are honestly and sincerely diacharong our duties as 
commandera . we cannot help but be contributing to 
the fundamental and healthy motivation of our junior 
officers It 1s mandatory that  we seriously concern 
ourselves with their careers. to include their morale, 
the welfare of themselves and their families, their 
attitudes and their thoughts, and them developmental 
problems. . It should he a work of love and from the 
heart 

Thunderbolt. General C i e g h t o n  Abroms and the Army o f H u  
h m e s  is a superb biography ahout one of the architects of the 
modern Army. It I B  a great book about a great d d i e r  and the 
international and national events that  shaped his world Its real 
value. however, 1s that  Its focus on leadership and integrity make 
it "[a1 book that  must be read-and not just by soldiers " 
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