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THE CHEMICAL DEMlLlTAEIZATION 

NATION'S STOCKPILE OF CHEMICAL 
WEAPONS BY DECEMBEB 31, 20047 

PEOGBAM--WILL P DESTROY THE 

L I E L T E N ~ ~ T  C O L O ~ E L  U.*RRE\ G FOOTE 

One S m z c e  mare we dare to ask- 
Pray f o r  us hemes pray 
mat  uhen Fate laus on us 010 tosic 
1% do not shame the Day1 

Rudyard Kipling 

Our goal t s  to eltmtnate from Nus Earth one of the most 
h o m b l e  and t e v f g t n g  i ~ e a p o n s  hnoun to mankind- 
chemzcai veapons 2 

Preszdmt Ronald Reagan 
A p n l 1 6  1984 

Prenous dun arsignnienUi include Defense Counsel, Fulda Federd Republic of GP 
Senior Defense Counsel hanLiurt Federal Republic of Germany. Senior Tnd Ca 
Coms. FranUufun. Federal Republic of Germany Appellate Defense Counsel Fdls 
Ylrglma, Cornnussloner for the Eared Stales 4rmy Court ofhIilitary Reiiei  D e p q  t 
Judge Advocate GthInfanfry Dnrnon (Llghr). FanRichardson. 4hska. Cnminal La, Atfar- 
ney Cnmlnal Lax Dmslon. Office o1The Judge Adiocate Generd. Penragan. Ennranmen- 
W L ~ K  Attorneylorthe Emred Srales.~sChemicdHarenelDesrlvclianIgenc).  Aber- 

for the galhenng of surwom ofthe Indian Mutm) UbenHall lYOn 
2 Remarks on the Vice President's Tnp to G e n e ~ a  Surnerland, 20 ilEiill C o w  

PRIS Doc 554 (Sept 30 1885) (presenting anex *mencantreat> propasdta ban chemical 
weapons) 

1 
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1. Introduction 

The United States Army E poised to destrot the Nation's stockpile 
of lethal chemical aeapons The h i >  recened this mission aftel the 
United States Congress directed the Depanment of Defense (DOD) in 
1983 to destro) the stackpile by Septembei 30, 1994 '.Uthough this dead- 
line has been extended sereral times 'significant progress has been made 
The Army. as the DODs execume agent for the chemml stockpile.. has 
begun destrayng chemical neapons oremeas and LS read> to begin de- 
mihtanzatmn operations within the Continental United States (CONl-S) 

The Army's missm IS to demo? the stocbilllle of lethal chemical 
weapons and marenal by Congress's mandated deadline of Decembw 
31, 1004 while wonding  maximum protection for rhe emmmment  
the general public, and personnel Inroived in the destruction of the 

Chemical demilitanzanon IS the subject of considerable cangres- 
smml and public attention This article ~ 1 1 1  examine how the chennral 
dernilitancation program has deieloped from Its ~nceprion. m t h  empha~ 
SE on federal and state legirlatne enactments which direct13 affecr the 
program The discussion also will ~xamlne  the new treaty requirements 
which are expected to take effecr m the near futurr ' Closely related to 
the new treaty requirements LS a mqar  nea demilitanzatio~i missLon- 
the clean up of nonstocltliil? chemical matenel This includes chemical 
neapons production facilities bmaq chemical weapons. and suspected 
b u n d  SILPS containing chemical narfare matelid 

T v o  ennronmental sratutes. the Resource Consenallon and Re 

stackple: 
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covery Act (RCRA)" and the Clean .4ir Act (CAA),'" are examined for 
their impact on the demilitanaation program. These statutes are Imple- 
mented by a large body of federal and state regulatlons and include con- 
siderable mersight by reguiating officials over Army demilitarization 
operations. For instance, the RCRA requires a permit before facility con- 
Stmction and operations may begin "Lhder celtain circumstances, the 
p e m t  under the CAA to operate a demilitanzatmn fachty may be re- 
quired, depending on the amount of emissions that the faciirtyis expected 
to generate 

All of these enactmenm, congressional committee reports, and trea- 
ties affect the dcrnilitanzatian program, and the h y ' s  abhty to meet 
the December 31, 2004, deadline. The program presents the d e m m a  of 
whether it IS in the nation's best interest to  proceed uith a proven tech- 
nology" which can be used to meet the deadline. or to seek out and 
derelop an alternative technaiopy" which may ultimately prove to be 
"safer." 

A A Hislorical Pwspectioe 

Chemical w&are agents are ternfging weapons. Repom of their 
m e  provoke ururersal feelings of rewlsion among those concerned with 
human suffering. .b a weapon agamst military targets, chemical weap- 
o m  have proven to be largely ineffective .'As a result. chemica ueap- 

4 2 L S C A  b h  0901-0992k(1993) 

erstmn teehnolagi Thl6 technology meehanicdl?separaler chemical agent nom bofhpro- 
Jectlles and eontanen and uses inrinerafion and thermal lreafmenf for chemicd agenL 
deitrYCUOn United Stateshy's.4l lematl ip DemilifaniatronTechnology Repon for Con. 
w i h ,  Executive Summm, Department of the Army Program blanag~r fur Chermcal De- 
mlllfansauan (1991) lher~indteriUfematirr Denilliransarion Tccholo&v Report See infra 
"0% 90 

3The NafiooalResearchCouncil hmjcanrldered Blarge number of cmdldafe dter- 
nstlve technologes that would USE different pmcenres to destroy chemical agent hape- 
full? at less rlsk IO human hedfh and Lhe eniirOnmeO1 Most of Lhene teehnalogrer requue 

. .. 
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uns haie Come to be regarded as a weapon of terror against poorly trained 
and 111-equipped soldiers and i n ~ h a n s  

The most widespread use of chemical iiarfaare agenrs occurred dur- 
ing the First M'orld Bar Urhough Germany achieved early tactical suc- 
cess ahen  it first used poison gas it faled to a c h m e  the desired break- 
through .'' While chemical \\adare agenrs produced a large number of 
casualties dunng the Grear Bar. it did not produce decisive results for 
either side -- l i t e r  World Bar  I fascist Itall in Ethiopia. and lnipenal 
J a p m m  Chinausedlpthal chemicalweapons Nazi German> ueednen-e 
agenrs m the n~ronous  concentration camp system 'Subsequent use of 
lethal chemical agents have been reponed to hare occurred m Teman. 
Iraq, Cambodia. Laos. and Afghanistan ' 

The L-mted States first developed its own srockpile of chemical 
weapons ~n response to the threat posed by Germany during fforld 
Kar I The threat changed orer the years. finally culminating m the 
masme deielopmenr of chemical weapons as an offensive heapon by 
the former Saiiet r m o n  and the Rarsair Pact >- In response. the Cnited 
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States de\eloped Its awn arsenal of chemical weapons and chemical de- 
fense tactics and The last lethal chemical agents to be manu- 
factured by the United States were binary?‘ chemical agents.” In 1991, 
President Bush departed from the decades-long United States palicy which 
allowed for the retaliatory use of chemical weaponszi by: 

faresueanng the use of chermcal weapons for any reason, in- 
cluding retaliauan. against any state. effectire when the con- 
vention [the Multilateral Convention on the Prohibition of the 
Development, Production, Stocltpiling and Use of Chemical 
\Teapans and on their Destmcaon] enten into force. . . .? 

Thisrepresented ashif t inlhi ted Statespohcy The chermcalstock- 
pile will no longer he used as a weapon of deterrence Consequently, the 
need to  maintain the chenucal stocltplle has passed 

1888) 
Binsnl chemical munilions were designed to aroid the dangers of sronnl lethal 
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B The A n n y s  Espenei ice  ~n D e m ~ i ~ t a n z r , i g  Chei i~ ico l  Weeayons 

The A m y  has extensive experience in destroging chemical agents -8 
Since 1969, the . h y  has destroyed m e r  io00 tons of chemical hariare 
agents by inaneration or chemical neutralization 2D Much of this work 
was ramed out at Rocky blountain .bsenal, Colorado Problems =so- 
ciated wah destropng chemical agents b: chemical neutralization led 
thp h m b  to decide agiunst using It as a m a p  chemical demihtanzanon 

In rhe early 1Q8Os, about lhmy-eight tons of GB (Sann) and eight 
tons of VX (both are lethal nerve agents) uere destroyed by ~ncineration 
at  the Army's Chemical Agent Munitions Disposal System (CAMDS). 
which IS the . h y ' s  p h i  demilitarization plant located at Tooeie h m y  
Depot (TEAD), Utah '?The CAAlDS began demilitarization operations iii 
1979 a5 a prove-out facility to develop and test various chemical and 
themid disposal technologies It was not designed for large-scale dis- 
posal oprrations.'~Ne~erthelesa m the coune ofiarioue tesls, the CMIDS 
has d~strayed a significant amount of chemical agent j4 A mde I anety of 
tests have been conducred at the CAXDS, to include evaluating technol- 
ogy for caustic neutralization and incineration of chemical agents ma- 
chine (robot) testing of projectile disassembly equipment, trial burns 
under the RCRA, testing of Mustard thaw conramers. and cryofracrure 
technology '- The . m y  has used the tests conducted at the CAhIDS to 
demonstrate that chemical agent could be successfull) destroyed b? 
I"CmPlatmll. '~ 

prOC.SS.'~ 

'He l~eenUar ld  Karl and 1868 obsolete orunseniceable chem 

.. . . 
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Although the Army has destroyed large quantities of chemical agent 
m the p a t  twenty-five years. the p n r n q -  mission was to safeguard the 
stoc!qnle to deter potential advenaries from using lethal agents against 
the United Stares and Its allies ".4s a result, all umrary lethal chemcd  
agents have been maintained in carefully guarded storage locations The 
policy of deterrence has been anotablesuccess aiterh'orld RarI, chemi- 
cal weapons aere ne\er used agaunst .hencan pemonnel. Serertheless, 
as the nation's stockpile of unitav lethal chemical warfare agents aged. 
It began to degrade. A 1984 report from the National Academy of Sci- 
ences deterrmned that the .h>- should continue to store the mqonty of 
its chemical munitions and agents, proceed with disposing of the hl-56 
rackets-which are mewed as a long-tern storage hazard-and to  ana- 
lyze alternative methods for disposing of the chemical stoc!q~le.~~ By 
1886, the bulk of this stac!qle was determined to  be obsolete or of no 
rnihrary utility?'It was time to destroy the stockpile 

In 1986. Congress directed the Secretary- of Defense by statute to 
destroy the nation's stoclrpile of unitary lethal chemical agents and mu- 
nitions that existed on the date of enactment of the Act m The onginal 
deadline set by Congress to destroy the etockple was September 30. 
1881." Subsequent legislation extended the deadline to  December 31. 
2004.'? This statute 1s the basis for the Army's chemical demilitarization 
program. 

C Composition and Locatton of the Ckemzcal Stoekpzle 

The chemical s tocbi le  ConsLsts of tw-o basic types of unitary le- 
t h d  chemical agent, nerve agents (GA (Tabun)), GB (Sann and VX). and 
blister agents (H, HD, HT (Mustard), and L (Lemsde)).'~ Nelve agents 

S REP To 102-408 lO2dConpl 2dSe.s f 1 9 W  Thehr iruresent l r  conductmaasrudi to 
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are the most lethal of the chemica l  agents  T h e s e  agents inhibit the body s 
nemous sys tem from aperating normally. to include the nenes that con- 
trol the diaphragm In c u e s  of lethal exposure. death LS caused by as- 
phgxiation ‘-Mustard agents bum the eges and lungs and blister b e  shn 

The s tockpi le  is stored in a vmety of munitions and bulk contain-  
ers. to include one-ton bulk conramers. spray tanks, anillen-projectiles 
mines. inortar rounds. and rockets Many of the munitions also contain 
propellant and e x p l o s ~ ~ e  components N%h the exception of the a n e ~  
tan bulk containers, all munitions are stored m covered igloos ,- The 
stocbplle IS stored at eight locations in CONUS. and at Johnston Island 
in the central Pacific Ocean The CONUS s tockpi le  storage facilities 
fall under the .Army \latenel Command (A>lC)lc).ipThe stockpile locations 
are listed belam, b? mqor subordinate command. to reflect the re spec^ 
tire percentage and composition of the unitan s tockpi le  that 1s stored at 
each sxe” 

, 
M I C  

’OSerFPEIS s u y r n n a t ~  13 ar2-l to2-20 MarkBraan PublicTNrraiidTechnalog) 
Chemrcd Weapons Derflvcfianinrhr I nired State3 (Committee for hallanal Secunlr 19921 
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U S .  .4mv Test % E v a J u a ~  
(1) Aberdeen Prmiing Ground (APG). Maryland (5%) (HD-ton 

U.S. Army Armament. Munitions & Chemical Command 
<.4\fCCOM) 

(2) Plne Bluff Arsenal (PBA). Arkansas (12%) (HD, HT, GB, 
and \Tj 

(3) Newport Armyhmuni t ion  Plant (KAAP), Ind~ana (3.9%) 

U S  Armv Demt  Svstem Command CDESCOU) 

(4) Pueblo Depot Acth ty  (PUDA), Colorado (lC%) (HD, HT- 
projectdes and cartridges only) 

( 5 )  UmstiliaDepntActi~ity (UMD.4), Oregon (11.6%) (HD, GB, 
and \X) 

(6) Toaeie Army Depot (TE.4D), Utah (42 3%) (H, HT, HD, GB, 
and IT) 

( i)  Blue Grass .h>- Depot (BGAD). Kentucky (I 6%) (H, GB, 
and IT) 

(8) Anrnston Army Depot (A\'.4D), Alabama (7.1%) (HD, HT, 
GB, and 1%) 

Defense Nuclear Aeencv (not affiliated 757th .L\lC) 

(9) Johnston Attoii Chemical Agent Disposal System (JAC.V)S) 
(6 2%) (HD. GB, and \X)jl 

To gain an overall pempective of the chemical demilitarization pro. 
gram, it 18 necessw to renew Its development over the past seven years 
Special emphasis will be placed an legislation, congressional directives, 
and treaties that directly affect the program Finally, the congressionally 
directed aitemative technologies study wli be examined 

contamers oniy) 

OX-ton c0"taners only) 

I1 Federal Legislatire Enactments and Repom Affecting the Demiiim- 
dzation Program 

Congress created the chermcal demilitarization program to destroy 
the stockpile of unitary chermcal weapons Subsequently, the program 

l e  hRC .Alternative Technologies Repan supra note 22 at 60 mu0 of the listed 
commands the DESCOY and AMCCOM merged 10 1994 to become the Industnd Opera- 
t i o n ~  Conimand 
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has been expanded to include nans tockp l~  mareriel TO understand th? 
orgamzanon and direction of the program, 11 1s "PCPSSBIS to r e w v  th? 
legislanon and congressional cornmntre reports that haw shaped it 

A n i e  Dep(irtiiim1 o j  Defense .4~l l io?- imli0nAel  of 1986 

This DOD Authancation ha of 1966 was the genesis of rhe chenu- 
cal srocl*pile disposal program It mandated the d?structmn of the L nit rd 
States stockpil? of l?tlral umfaq chemical ireapans as it w m e d  on Yo- 
iember 8. 1985 I4 It also prondrd a separate DOD acraunr to fund 811 
actiimes. and required the Secretary of DFfense to eslablish a managr- 
ment orgamcatmn m rhe DPpatment af the Arms to cam out th? m i s ~  
sion The Act required the Secreran 
director of this management organinat 
future use of the demilirancation faci 
lerhal chemical rrockple 1s complete.. This was intended to  assure c o m  
inunities Inme near rhe sraclrade sms  that the dernilitannation facilities 
would not be used as hazardous naste disposal sites after rhe stoclqxle 
mas destrojed .- 

B me .Ynl ional Dejriise .42tihoiLZnfiori A C L  f o r  F8scnl fFYJ 
1988 and 1989' 

In the Act, Congress curmd?d rhe stockpile elimination deadline 
from 1991 10 April 30, 1997% and prohibited m y  actlilt) fa1 equipm~nr 
prove out and systems testing of a full-scale d?miliranration f ach t i  m 
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CONUS until Operational Venficatmn Testing (OW) was successfully 
completed by the A m y  for the JACADS ',O The Secretiuy of Defense had 
to  cemfs O\T completion in a report submitted to Congress. The Secre- 
tary of Defense also --as directed to issue a Final Programmatic End. 
ronmental Impact Statement (FPEIS) on the chemical stockpile dernih- 
tarization program by January 1, 1888. In this context, the h y  was 
directed to  decide whether to carry out the chemical demilitarization 
mission by on-site destruction through regional destruction centers, or 
through a national destruction site? The A m y  met the deadime, and 
selected on-site maneratmn'2 m its Record of Decision 

In a subsequent letter to Congressman Larry Hopkins, then a mem- 
ber of the House Committee on h e d  Seniices, the . b y  agreed to can. 
duct a two-phased approach to its site specific env~lronmental impact 
statements and related documents The f m t  phase would consist of the 
A m y  gathenng updated and new data at each of the eight proposed de- 
miiitarizatian sites and companng that data w t h  the mformatmn used 
far the FPEIS This was to  ~anflrm that the data used for the FPEIS was 
suii valid. The Phaqe 1 report would certify that updated site specific 
information had been evaluated and compared to the FPEIS for each 
site Phase 11 would start at the completion of the Phase I certiflcation, 
and would consist of writing a site specific EIS for each stockpile loca- 
tion ''I 

c ~ h e . ~ " i i o r i o i ~ ) e f ~ i i s e ~ c t  r o 7 . ~ ~ 1 9 9 1 " ;  

Congress directed the .Amy to assess the safetS status and mteg- 
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nty of the stockple of chemical agents and munitions. to include prond- 
mg an estmmate of haw much longer the stockple could continue to be 
stored safely" Th? .bmg i i i u ~ r  include this aSsesmmt  m Its annual re- 
port to Congress on the .Irmy's demilnadzization actiiities ' -  Congress 
also required the Secietzy of Defense to de, elop a plan setting forth the 
steps that he would take if the chemical ueapons stockpile detenorared 
at an accelerated rateLE 

D House Cmnnizttee on Ippropriufmis Repmt  for 199210 

The House Committee on Appropnations recommended that the 
DOD create a single organization for all chemical warfare destmction 
actimties that nould be responsible far total program execution- On 
October 1, 1992, the Army's chemical dmibtanzatmn program *-as r e w  
ganized to comply iwth the Committee's guidance The Office af the  pro^ 
gram Manager for Chemical Demilitarization was restlvcrured and  re^ 

named the United Stares h y  Chemical Matenel Destruction Agency 
(USACBIDA), wlth two subordinare program managers. the Program 
Manager for Chemical Demhtanzatian and rhe Program Manager for 
NonStor!qiie Chemical Matenel. Commensurate with this change in or- 
ganization. the m~ssmn of the organization was expanded from demilita- 
ncing the chemical stockpile IO include demihtanrmg 

(1) Chemical aar fa ie  materiel manufacturing and testing 
facllltles 

( 2 )  B m a  munitions and production facilities; and 

(3j Abandoned chemical warfare m a t e n ~ l  on active and for- 
merly used defense sites ( K D S )  

Yet anorher organnational change occurred in the fall of 1991. when 
the CSACXDA became the Pmted States Army Chemical Demditanza- 

@ I P u b  L wn: 
O I S C A  
01 Pub 1 BOO) 
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tion and Remedmtim Actmu (USACDRA)" uponmergmg wththe United 
States Army Chemical and Biological Defense  Command.'j 

E.  The .Vattonal Defense Authorization Actfor 1QQS4 

Congress once again extended the chemical weapons stockpie  
elimmation deadline, ostensibly to conform It with United States treaty 
and diplomatic ~bligations..~ The new deadline is December 31. 2004P 
Congress also directed new efforts  towards consultation w t h  local corn- 
munines and investigating new technologies 

Specifically, Congress directed the Army to establish a Chermcal 
Demilitmzatian Citizen's Admsov Cammission for any state m which 
there is a chemical munitions storage a t e ,  to receive citizen and state 
concerns regarding the chemical demilitmization program .. 

Congress also required the . h y  to submit a report to Congress not 
later than December 31, 1093,'i on potential alternatwe technologies to 
the Army's baseline disaSsembly and incinerauon process far the dis- 
posal of lethal chemical agents and munitions.' The report had to in- 

Dep t of h y  .hinnual Status Report an the Disposal of Lethal Chemical Weapons 

ub L No 102.484, 106 Stat 3315 (19891 (smendmg 50 L S C $ 1521 (19931) 

O U S C  5 1521(hj(6) 

and MaLenel, %, (Dee 16, 1994) [hereinafter 1994 9noual Status Report] 

Kmond Defense Authonzatmn k ~ f  for Fiscd Year 1993, Pub L Uo 102-481 8 
odified at 50 L! S C I  I Ii21(b)(5j (1993)) The Commiriioo 

must he established for the three l o ~ ? i ~ l ~ r n e  stales (Kenruci\y, Indiana and IIan.lmd) 
These are the states v here opposition To the derndltan2anon program has been the most 
rrndent T h e h i  1s directedfa ~ ~ t a b h a h a c o m m i r s i o n f o i t h e r e m n n m g i i t e e o n r e ~ u ~ i r  
by each 5fBte.1 goiemor 

-'The deadlineforthereponuarlalerenended TheUnifid Stater Irm)'iAlfema- 
Congre r r i r a r s~hmi f l ed  on Apnl 11,1991 
to the intense local oppariti~n fn on-sife incm 

and ~ e m m  mcmhcrs of Connres are mess- 
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dude an analysis of the report prepared by the Satianal Research Coun- 
cil (NRC) of the Sational Academy of Sciences.io Congress chose to im- 
pose the following hmitatmn on progressing with preparations at the 
other designated sites 

thP Secretary of the Army may not commence sile prepara- 
tion for, or constmction of, B faciht) for disassembly and in- 
cineration of chemical agents until the repun required under 
subsectmn (a) [Alternati\-e Technologies Repon] IS submn- 
ted to Congress.'l 

The limitation above does not apply to TEAD, iihere construction 
of the demilitaizatmn facility had already begun.&? Foi four of rhe stock- 
pile sites (AN.4D. PUDA, PB4 and LXDA). certain listed actiuries were 
allowed to include: facility design actimties. obtaining ennronmental 
permits. project planning. procurement of equipment, and dual purpose 
depot suppolt construction projects These actnities were not allowed 
at the three lax-iolume sites (-4F'G. BGAD, and NAAP) whew the use of 
an alternatne technology may be required I- 

Congress required the Arm) to use an alternative technology at R 

low-volume site if the Secretan of the Army determines 

(1) Theallematwe technologvIssigniilcantlysaferand equally 
or mare cost effective than baseline technology: and 

1 2 )  The alternative technoloev DIOC~SS will demihtanzr ail , ,  _" . 
chemical munitions at the site within the congressionally 
mandated deadline (December 31, 2001)." 

If an alternative technologs 1s required for a w e .  the S e c w t q  of 
the .&my must submit a r ewed  concept plan to Congress, explaining 
how the technology will be used to process the mumtmns No funds may 
be obligated for the procurement of equipment or for facility planning 
and design actitities until the remsed concept plan IS submirted to Can- 

Congress used the Sational Defense Autholizatmn ACT for 1'393 to 

gress ' 6  

fmnr burnediniheir backyards. andrighrlulli IO Rut perhaps e ~ e n m o r e  
c o m p ~ l l i n g ~ s t h ~ r o l d h a r d f a c r L h a r L h ~ ~ i ~ h a r n a c o n r i n s e n c i p l a n m r h ~  
event a state denies an m~~ranmenfal permit IO build the incinerator 07 11 
cost oie-iortechrucslprableini bnngthe baseline LPchnaloFra d3cieecIi 
q h d f  
' Pub L Uo 102.484 $ li3(a)(IQWP) 
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address get another problem-"onstockpie chemcal warfare matenel. 
In chemical weapons development from World Bar I until recently, bulial 
was the common a a y  to dispose of spent chemical munitions These 
bulial sites are located on militaq installations as well as on FLDS 41- 
though chemical warfare research occurred away from c~ulhan commu- 
nities, many sites have revened to c n ~ h a n  use .4s a result. some former 
farmlands where chemical warfare research took place are now well- 
established residential and commercial communities 

To understand the magnitude of the problem. Congress directed 
the A m y  to prepare a repolt on nanstockpile chemical matedel and sub- 
mit 11 by Febmaly 1, 1993 '/ Nonstockpile matenel was defined to in- 
clude b m a q  chemical munitions. buned chemical munitions, chemical 
munitions recovered from ranges, chemical weapons production facili- 
ties. and all other chemical w&are matenel Congress directed that 
rhe report include cerrain mfomatian, TO include: 

(1) A list of all suspected locations of buned or unexpended 
chemical mimitiom 

(2) an inventow of former chemical weapons productmn fa- 
CII1tIPS. 

(3) .in mventoqof  b i n q  chemical munitions and the plans 
to deswoy these munitions 

(4)Adescnpt ionoftheuse,dany,rhat~~U bemadeaf CAhlDS 

"Pub 1 Llo 102 4844 lWa) The4rmyreceiredadeadlineertenaionandiubmil 
red m mtenm repon m hpnl 1883 The Cmd report. titled 'The Non-Sfae!qmde Chemicd 
lZaten~ lProg!amSu~epand .~a ly ia  Repon.'uas iubrniftedin November 1993 

" I d  # 176(b) 
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in des t rawg nonstockple chemical matenel and other fu- 
ture uses of the facility 

( 5 )  .in estimate of the cost and time needed to destro) the 
nonsrackpile matenel 

( 6 )  A derermmaaan of ahether It IS a reahstic option to trans- 
port chemical agents and munitmm stored at the low-volume 
sites 10 other locations for destruction " I  

Reflectme concern m e r  the continued delays in the scheduled de- 
struction of the chemm.1 stoc!qplle, Congiess also tasked the .amy to 
submit a repon by >lay I 1993." on the phgsicnl and chemical inreglity 
of the chemical iveapans stockpile. to Include a cnt~cal a n a l y s ~  of the 
near-term. mid-term. and long-term storage life ''- 

The Confprence Report on House Report 5504, rhe Department of 
Defense Appropnatlons Act F" 1993 proiided addmoncd guidanc? TO 

the . h y : '  It recommended thar the 4rmy ''assume the lead in all affairs 
of the Chemical Stockpile Emergency Preparedness Program " ' (  The re- 
port also criticized the Arm) far m slow derelopmenr and use of 
crjofracture rechnolog) v 
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F. Departme,tl ofDefe?ise Appippropriations Act far FY 1554 

The DOD Apprapliations Actai continues congressional spending 
policy for the demilitanzatian program. It continues to prohibit spending 
funds lor studies an the feasibility of remonng and transporting unitary 
chemical weapons from the eight CONUS stockpile sites, as well as stud- 
ies on potential future uses a1 the nine chemical demilitarization faoh- 
ties (except the C.UlDS lac~l~ty)  It also extends the prohbamn on ship- 
ping chemical munitions to JACADS?' 

111. Ula t  Has Been Done to  DestroJ- the Stockpilen 

A. Demilitanration O p e m t m i s  at Johnston Island 

Johnston Island 1s a United Stares terntoly located approximately 
800 miles southwest of Ha~r-an.~~Lerhal chemical agents onginally were 
shipped to  the atoll lrom Oldnaaa for storage m N i l  9s The island was 
later selected as the site lor the first full-scale chemical demilitarization 
facility.'w The JACALIS was built to destroy the chemical s tocbi le  lo- 
cated on the island. and to sen-e as the prototgpe far the demihtalizatmn 
facilities to be built m COSLTS. The JACADS has subsequently demon- 
strated that the technolog3. selected to  destroy the stockpile works m 
fieid conditions - O n  The JACADS dxposal technology. otheruise houn 
as baseline technology: 

[ilnvolres the disassembly of the chemical agent-fllled mum- 
lions and uses four separate incinerators for the destruction 
process Each munition type IS disassembled by machineq- 

"DOD ~ ~ ~ ~ P P R O P R ~ ~ T ~ O V S B I U .  supmnote 06 
@'Johnston Island IS one of four small islands that make up the Johnston Atoll The 

island 1s managed b) rhree separate military cammmdr. uhich Include (1) The Program 
Manaser for Chemical Dernillfanzaflon (PMCD) (2) the Umrad Smtafes hrmy C h e m c d  Ae- 
tiwty Paelfie (USICAP). and (3) the Deferwe Uuclear Agency (DUA) The PMCD operates 
the Johnson Atoll Chemxal AgemDisposal SWem (JKADS) and LheUSAC4Pisrespon 
iible forfhe receipt, mspecflon. mmtenmce. and atomge offhe lefhd chemica l reapom 
The D Z I  IS responsible for the island )&elf and aperations unrelated to the ~ ~ J S I D N  of 
stonngand deafroyngthe chemicalmurutlona See P Eelanger, EPARepori(\lar 22.1093). 
1982 Annual Camphance Repon for the Johx ton  Atoll Chcmcal Agent Dispord System 
(JhCADS) Facdlfy 

*dJohrfan Atoll Chemical AgentDiepoaal Syatenl. hnal Second Supplemental Eov-  
r a m e n ~ l m p a c t  Stawmentforlhe Storage and Ultimate Disposal ofrhe EurapeanCheml- 
cal \lunmon Stockode, 2-1.2-3 (1990) 

m Id at 2-3 
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~ii iquely designed for IE The chemical agent E diained from 
the munitions and incinerated 111 a special furnace designed 
for agrnr destlvction Explosmes and propellants are destro)ed 
in a separare deactivation furnace Metal (such as from mum 
tmns bodies) that has been m C O I I I B P ~  w t h  chemical agent 1s 
decontammated in rhe metal parts furnac?. A dunnage LIICU?- 

eraror 1s used to bum combustible n a ~ t e s  A pollution abarr- 
ment s y s ~ i n  for each furnace or incinerator 1s used to control 
atmosphenc emissmns I -  

The technolog) descnbed above also 1s referred to as the JAC.4DS pro 
cess. or baseline technolag) This c l lo~ce of technology was endorsed by 

. . 2  . . . . . . . .  
I , . I .  I , . .  

. .  
. .  , . -  . - -  . . .  . , . . . . . . . I  . . . .  :, . . .  
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the National Research Council (SRC)IoJ in 1984.'" 

Johnstan Island was later selected to receive the United States- 
owned stockpile of lethal unitary chemical muliltions that were stored in 
Europe.loS The operation was &\.ided into three phases. movement of 
the chermeal agents within Germany; shipment over international wa- 
t e r s  and receipt, storage, and ultimate destruction at  Johnston AtoU.'" 
Shipment of the European stockpile was completed in November 1890.10' 

Constmctmn of the JACADS facility was completed in 1987. This 
was followed by extensive sys t em testing, and facility modifications. 
Equipment acquisition and installation was completed in early 198P.1as 

Certmn problems related to systemization af the facility required 
correction before toxic operations could begin. As a result, operauons to 
destroy toxic chemical agents did not begin until md-summer of 1990.'" 

To ensure that the baseirne technology worked in field operating 
conditions, Congress required O W  The intent was to prevent the Army 
from proceeding with equipment and systems resung at  any recently con- 
structed demilitmization facility before baseline technology was shown 

'The Natmoal Research Council WBS organized by the National Academ) of Sci- 
ences m 1916 IO agaociate the broad cornmunit) of science and technolog) with the 
Academy's p-asei o f fwrhemg knowledge and BdnPmg the federal government 'Caun- 
erlmembers are draunRamfhe eounclls ofthe NanondAcademyofSciences. the Zafiond 
Academy of EnlmeennS., and the lnstllufe ofMedicme URC hlternstlve Technoloeles Re- 
p O ~ . s v p m " a I e 2 2 , a t i  

1USRCiUfemliieT~~hn~l~ple~Repon,~upranots22.al23-24, f P E l S , s u p n o l e  

'0'SeeFPElS,~vpranore43,ar3-1.RecordofDecla~on.~5Fed Reg 29,86O(I090) 

' l-SeeIISACYDA,~udSfatusReponon the Dl ipasdof the l a thd  ChemcP  Sfock- 
plle (Dee 1980) Approxlmately 100.000 B l l l l l e ~  piojeeflles mled with "ewe agents were 
removed from Germany fa JOhruIrOn Island 111 1880. NRC Alternative Technologre3 Repon 
mupi0 note 22, at49 .4ddlnonalshlpments ofChemCalmYnirmnsfO Johnston Atallare pro- 
hibifedbylaw Pub.L No 102-172. 105Smt Il5D.S6l08A(a)(l89l) "Yoneoffundiappro- 
pna tcda ro thenn ie  madeavarlablemLhiActmaybevaedrotranapanorproirdeforLhe 
traniportaaon of chemical r n u ~ t m n s  to the Johnston Atoll for the purpose of afonng 01 
dernillfarving such munifioni " I d  ms pmhbman  does not extend fa the stoclrpile "7th- 
dra*nham Gemanyorobrolere World WarIIehemicalmwuolufoundmthe~Yodd War 
I1 Paclne Theater of Operations, Section 8106Am) See o iso  COMM ov .AWED SERV~CES. S 
REP No 102.352 1026 Cang (1882). Resldenl s Address to the South Paelne Forum. 26 
IYEEXI I  CDMP. PRES Doc. 1683 (Oct 27. 1890). "We assured the leaders [of the Paclslc Is- 
lands] l h l r e p l a n m  duposeafonlyrhe chsmiePmunilionifromIho Pacfictheatercur- 
rentli sfaredafJohnsonAtoll,anyobsol~femafen~fovldmfhePaelslcLlands,andfho~e 
relatively small wantmes rhpped from Germany We confmed that these mvutiona 841 
be destroyed safely on apnonfined schedule and that. once the deitmctmn lg completed, 
- e  have no plans to use Jahmton Atoll faor any other chemical mumf l~ns  pyrpose 07 ag P 
hazardous wmle disposal sile ' 

' " C h e v I M a ~ a .  InformanonPaper(Sepr 25, 199l)(onfileu3fhauthar) [he rand .  
ter llagglo Paper] 

l-ld 

13. at 1-6 0-14 

Record of Decision 56 Fed Reg 29.880 (ISSO) 
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to  aork in field operating conditions."1 .As a result a four-phase apera- 
tional ienfication campagn was concerned IO prow that the baseline 
technology nauld work for four different weapon configurations that 
would be representative of the chemical munitions stored in the Lhted 
Sta1es.l'- Phase One began in July 1991 and 7vr.a~ completed in seven 
months Significant delays were encountered m preparing for Phasp 
Two This led Congress to stop spending for any neu equipmenr re- 
lated to dernbtarizatm at the folloa-on facilities (except at TE.4D) 
The HD projectile rest associated with Phase Four (O\T 4) xas corn- 
pleted on \larch 6, 1993 ' On August 24, 1993, the Secretary of Defense 
submitted a letter to rhe Committees on Armed Senices of the Senate 
and the House of Representatives cerhfyng the completion of JACADS 
OYT 
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The OVI revealed a number of shartcommgs that require COIICC. 
U m " ~  Severtheless, the OVT demonstrated that the JACADS process 
can safely destroy chemical agent whde meeting regulatoly standards.'18 
The Summary Evaluation prepared by the MITRE ColparationlLg on 
JACADS O'iT concluded, m par t  

JACADS demonstrated its abillty TO destroy rockew, ton COD 
tamers, and projectiles containing three tmes  of agent The 
plant approached or met short-tern throughput goals, but did 
not meet long-term arerage process rate goals. Although not 
achienng the throughput gods specified prior to  O W  the 
performance was wthm the range of startup performance far 
similar mdustrial pioneer processing plants. . . . The imple- 
mentarion af the lessons learned from the OVT combined with 
additional engineeling refinement should enable JACADS and 
U.S  plant performance to  approach or exceed the OVT 
throughput rate and design goals 

Punuantto5OE S C section 1521(k)(2) 1berebycenlfi.farheCongresrfhat 
the .Vm) completed the Operafmnd Veenfieafmn Test of the Johnston Atoll 
Chemicallgenr Diipord System (JACADS) equprnenf and facility onMarch 
6, 1993. Thu fou-ph.%% rest demonstrated the deatlvcfian of the fallaumg 
r n ~ n l f l o n ~  which are represenratire of the r r o c b d e  nerve agent filled Y56 
rock& muslardfilledone ronconmners andmuatardrilled I05mmara~c-  
L k  
Throughout all phases rhls test u.85 mdependends oberwed and eraluated 
b i  the MITRE Corporation. a noi-for pmfif Federal15 funded Research and 
Dei,eloprnent Center In addition. the Emironmental Profe~rion Agencv and 
the Depanment of Health and Human Senices Center far Dneaiie Control 
pmwded menight  dunng the test penod Bared on the independent aisess- 
mentandlhe .irmy'ifhorough evduafion I have determined thatthe requae- 
menf fa prme out the equpmenf and facdlt) at Johnrfon .%toll has been corn- 
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In addition to the MITRE Corporation's eraluatmn. the S R C   con^ 

ducted its own evaluatmn of the data produced from the four OITs at 
JACMS The SRC concluded thar: 

[tjhe JACMS OLT has protided addmond assurance that the 
baseline technology IS capable of the safe disposal of the 
.kmy's chemical stockple . Operating experience dunng 
the OCT has identified opportunities for imprcnements in op- 
erations and performance with regard to safer), ennronmen- 
tal performance. and plant efficiency.l?l 

The JACADS 1s proceeding with demilitarization Operation3 5% hich 
u-dl continue until rhe remaining stockpile at Johnston Island 1s rher- 
rnaliy decontaminated Additionaii), with O\T completed and the re- 
quired certification submitted to Congress. equipment prove aut and sys- 
rems testing (systemization) LS now proceeding at Tooele. Utah. %-here 
the first CONUS facihty has been constmcted I?' 

Based on the results of O\T. the SRC recommended that the Am,) 
use systemization at Tooeie to implementimproiements relating to safer5 
emiranmental perfomance. and plant efficiency .4s a result. the Senate 
Appropnatians Committee predicted that the systemization phase at 
Toode would take substantially more than the elghteen months pres- 
ent]) scheduled 

OITReiults 
Phase I GB Rocket Campaign 
MI55 Rockets demiled 7 490 
Agent GB 75 000 Ibi 
Phase11 5XRockerCampalgn 
11% Roekew demied 13 SSP 
A g e n r l h  131 000 lbs 
Phase 111 \lusLardTonConronerCampaign 
Ton Conlamen deifroped 88 
Blirterigenf  ilusfdyd Lli.000 Ib3 

Phase ll ~Iurfard-Fllled Projectiles 
Projectiles demrled 21 076 
Bliirer Agent Mustmd 35 481 6 Ibr 
' 
'.- h of October 1. 1094. the JACADS had derlrojed the folloxing 

S REP 10 103.163 103d Con% (19931 

See IS86 hnnud Starus Repon sup,@ note 73, at 19 
-AS~rlOOPub L No 456 d 118(k). 102Sfnt IRlB(lQ86) 

Id The Senare hppropnanons Committee did nor helleve that the .Arm> mould 
meet lhls schedule Thp Commlrree stated fhL the JkCADS OIT ldentlfled the need for 
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B Operations at Tooeie, Ltah 

Construction of the first full-scale demilitmzanon faciiity mthm 
CONUS was fmmshed m early August 1993.1z5 Th~s is a second.generation 
demiiitmzation fmii ty ,  which incorporates many of the lessons learned 
at JACADS m its design of the disposal facility began m 
late August 1993, and is expected to be completed in September 1995 
Surrogate tnal bums (testing of the furnaces without using chemical 
agent) began in June 1996:** Tnal bums using chemical warfare agents 
are scheduled to begin in September 1995. prwided that ail RCRA per- 
mit requiremenw are a p p r a ~ e d . ~ ? ~  If successful, demilitarization opera- 
tions wiii proceed until the stockpile 1s destroyed. Dermlitanzation op- 
erations at Tooeie are scheduled to be compieted in April 2000.1m Once 
operations are completed, the site u-dl undergo cleanup and clasure op- 
erations.13' 

C Demilitaiization Operafians at Pine  BhfJ .4?kansas 

The A m y  began to operate a demilitmzation facility at Pine Bluff 
Arsenal (PBA) rn 1988 to incinerate the stoc!qiie of BZ, a nonlethal but 
mcapacitatmg agent The BZ stacbpde was destroyed by September 
1Q8Q.11' The eusting facility LS only designed. howeter, to demiiitanee 

~mproiernenfs ~n regard LO safet) emironmental performance and plant efficiencg which 
should be madeaf ,he Tooele Chernical~genfDiqoJalFaLiliry(T0CDF) i i are iu l f  'the 
sysfernlraUanphare at Tooele uili fake iubafanriallylongerthan the ISmomhsnowsched 
"led ' S REP No 103-153 103d Cang , 1st S e i s  (1993) In hindsight the Commlfree w a  

nirous rystminafion LI n o 1  expected fotake 24 rnmthsto complete Telephone 
a i rh  Timoth) Thomar, Projecf\lanager Tooele Chem~calDemilifan/auon Facd- 

nbu~bletoextenJiiepublic commenrdunngthe 
pmceis Public comment reqmres response and 

merest har anafural rendenci for5fatereguhfors 
Q to the delay For example surrogate fnal burn3 

mII not begin untd Ltah issues a farlhu ~ ~ n i t m ~ f i ~ n  certificate The .Army mII be corn- 
pelled to delay sumogste tnal bums rf the riate 13 um>dhng tu execute the required cemb- 

,'$The nbboncutnngcerernonr fortheTOCDFoccurredao August I1  1993 
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nonlethal chemical agents A neu fa ih t>  patterned afrer the JACADS 
ad1 be needed to demihtanre the stockpile of lethal chemical muninons 
at the PBA I'. 

D Preporalions 0 1  the OtiierSites 

Preparations are being made to constnict dernilitanzatmn facilities 
at the se\en remamng proposed sites subject to himtatmns imposed by 
law The next facility TO be built 1s at the ANAD The Requesr for Pro- 
posal for the hnnmon Chemical Agent Disposal Fachty (ANCDF) ua5 
released m Apnl 1902 Award of the system contracr was ddayed, how- 
exer. because funding f a  this construcrm project has deleted in the 
National Defense Authonratmn Act far FY 1993 'I Congress subsequently 
restored fuundmg 'I' The ANCDF systems contract to construct. operate. 
and close the demilitanzatmn faa l i ty  at .hnistan E scheduled to be 
awarded in the early fall of 1995, pending state approval of the RCRA 

The 1993 Authorization Act also prohibited site preparation and 
construction of any demilitanzatian facility, except TOCDF. until a re- 
port on alternatne technologies was submitred to Congress '~ This pro- 

permit ',- 
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hibition no longer applies, howe\er, because the h y  has subsequently 
submitted the required report to Congress LA 

Another limitation imposed by law 1s the RCRA preconstruction 
ban. Tius ban prohibits physical conStmcUon of a new hazardous waste 
management f a c l l ~ t y ~ ~ ~  xlthout first submitting parts A and B of the per- 
rmtapplicationandreceirvlganeff~ctive RCRApemutmreturn "o"Phys~- 
cal construction" means: 

excavation, movement of earth, erection of forms or struc- 
tures, orsimilaractivitytoprepareanH~~ [hazardouswaste 
management] facility to accept hazardous waste 

Distilled to its essence. the ban means thaz construction an any 
project related to the treatment, storage. or disposal of hazardous waste 
may not proceed wlthout a RCRA p e m t  first bemg Issued. 

While these definitions appear clear, their application at a g m n  
site is ambiguous. For example, every stockpile facility has an angoing 
mission to store, secure, and  maintain the stockpile of chemical mum- 
tmns and containers. Many of these faciliues also serve as storage sites 
for conventional munitions as well Certan depots have proposed pro- 
ceeding uith certan construction projects before a RCRA permit 1s is- 
sued for the demilitaication facihty.14' These generally fall into the fal- 
louing categories 

.Uternatwe Demilitaniauon Techologi Repon supra note 12 
A demiliwnatian facility rludlfles 85 a haiardow ~ k l t e  managemenffacilifi be- 
nuiediofreat.  store, ordispose ofhazardouswwre 40 C F R d 2 7 0 2  (1992) 
Id 5 270 lO(0 AP~Apermifapphcatianrefer.~ofherequlrementofahaiard- 

0"s wmte management facllin to appl) fonnfenm status The application contains an ab- 

applications or c085e operating Pan B applications reqere much more detauled mforma- 
fmn (see id 5 270 14) and 1nv01ve a lengrhs rewew and public comment penod prim m B 
find permit being issued Once rhePanBpermitapplicarioo h a  been appraied, the h a -  
a rdaw amfe management facdlfg 16 Issued a find permit and musf follow the I 
mentso f4OCFR 5 2 M  andan)conditlonsincorporatedinrothefin~permir Id 5 
S ~ O C Y I T E D S T A ~ S A I R  FORCE LEG- SERIICLSAOE\CI. 1882 R C R A H ~ D B O O K  26(1YB 

40 C F R S 270 2 11Y92> 
The R C M  permit applicatlans are fypcd l i  submitted two to three years before 

~ ~ n ~ t r u ~ t m n  on theproposed demiliranratianfacda~ isscheduled to begm The srates that 
issue the permits usualls dele) proceaemg h e  permit applralmn for serera re85003 to 
include the ~elatlve c~mplex i r i  of the R C M  pemw appllcsrlonr staff xhhanages, and ire- 
q~enfrequeirssubmined b) fhe-"Iomodlfgfhepermilmorder Loimplemenfchsnger 
deemed necessrw Lfhe JACADS Coniequenfl~. aRCRlpenlunllnof be processed and 
approuedan) ~~@dcant t ime  befarecorufrucUonIsscheduledto bean Truscanplag haioc 
m f h  t h e b y ' s  schedule, because site preparation and depot support pmjecti  (to include 
upgradedunhr) lines roads. and ieaerlmes) must becompleted beforeconstruetion offhe 
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(1) Site preparation (to include land cleanng and gradmg) 

(2) Building a neu doi~nload/reconfiguratlon facilit?. 

(3) Building neu depot support facilities: and 

(4) Building new roads and U T L ~ ~ ~ ~ P S  

These projects often sene  a dual purpose They are needed to eup- 
port existing facility operations and also are required for the proposed 
demilitanration facility Even site preparation hhich would nommally 
fall inthin the preconstmctmn ban, should be permissible if It IS limited 
to the area needed 10 build projects to suppon normal depot operations 
Analysis afthe specific justification for each p r ~ j e ~ t i ~ ,  therefore required 
to determine if it imlates the prohihmon on physical Construction -'Stare 
eniironmental regulators dso play an important role by re\ieamg pra- 
posed comtmctmn projects For instance, the Alabama Department of 
Ennronmental hIanagemmt. afwr confernng with Region 1V of the E n w  
ronmentd Protection Agency (EPA). determined that four proposed con- 
stmctmn projects at hmsron  (similar to  those listed above) were sub- 
ject TO the RCRA preconstmctmn ban unless "the .Amy can demonsrrm 
that these projects are independent of the Chemical Stocbll le Dispo~al 
Program " l a 4  The Arm: was able to satisfy this requirement and the 

TVhile approval from state and federal 
s not the fmal test L-ltimatel> the De- 

partment of the .*my must determine that an: pioposed project LS con- 
sistent with all applicable lax's and regulations before proceeding with 
ant- project _'' 

Other fonns of preparation also are bemg made at some of the other 
sites While c o n s ~ m c t i ~ n  1s not takmg place. ennranrnenral documcnta- 
r i m  pmeuanr to the National Emiranmental Policy Act (NEPA)-. and 
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environmental permit applicatmns" are bemg prepared and subnutted 
to the appropriate states forreview and comment. The NEPA documenw, 
in paiicular, are ume consuming to prepare, and require extensive pub. 
hc and agency comment before a record of decision can be ~ssued."~ 
Construction may not proceed at any of the remailung sites until the 
required permits are issued by the authorizing state 

The USACMDAs staclmile dmposal schedule for the issuing of a 
RCRA permit to construct and actual construction form the basis for the 
fallow4ing schedule: 

PERMIT PERMIT BEGIN to 
INSTALLATION TYPE ISSUE DATE CONSTRUCT 
TEAD RCRA JLlN 89* SEP 89 
ANAD RCRA AUG 95 AUG 95 
UMDA RCRA U I l h O W l l  MAR 96 
PBA RCRA U"h0Wll K N  96 
PVDA RCRA Unhown APR 87 
BGAD RCRA U t l h O l m  JAN 98 
APG RCRA U I l h W ? ?  JAN 99 
NAAP RCRA LlnlmaWll JAY 00 
* Permit issued. 

Iv. The Sonstockpile Program 

In the 1993 Defense Authorization Act, Congress dmected the A m y  

idenufles the locations, me8 and quantities of nonstocbile 
chemical matenel; explains the methods to  be used for their 

to subrmt a report on the "onstackpile problem 'li This report 

~ f y  The ROD for TOCDF-BI announced on September 6,1989 andleRODforfhe Second 
SupplemonfdEISforfheSLarageandL~fimaleDe.ifructionoffheEwopeanChermcalMu- 
nitionStoc~mlle~agannounc~donJuly23, LBBO,TheRODforthede~~ctionoffhe.toek- 
pile of lelhiil urum ehemled agents and mumtiam stored at M A D  was announced on July 
25, 1991, 56 Fed Reg 34.055 (1881). (The Army selected ~omtm~tion and operanon of a 
JACADSNpe fnclht). fO desMy the atocblle on-nte). A draft EIS for the LMDA wag ce. 
leared for remew and comment on Oef 23. 1991 Pubhc comment an the && EIS wag 
reopened anFebruuvP6.1882,SiFed Rei 8.589 119921. 

'"OlaNauondDef~lweAu~hariratlan~~4cffarFiscalYear1993, Pub. L No 102484, 
106 SWI 2315 (1992) (codfied at JO U.S C A 8 1621@)(5) (1883)) 
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destruction prondes the esnmated Cost and schedule for their 
destruction. and discusses transportation altematwes.-'l 

[Vol. 146 

Subsequentlg the . h g  has prepared a more complete report en- 
Titled "The S u m )  and h d y s i s  RepoTt,"l6' which includes dl available 
information on the fire categones of "onstockpile matenel. to include 

(1) Bulied c h e m ~ a l  matenel. 

(2) Recovered chemical ueapons, 

(3) Forme, chemical weapon production facilries. 

(1) Binary chemical weapons. and 

( 5 )  \11scellaneous chemical warfare matenel .j' 

The findings of the Suneg and . h a i p s  Report Indicate 

possible bunals at 82 locations in 33 states the L- S Virgin 
Islands and the District of Columbia Of the 82 iocatmns 48 
are DOD installations and 31 are formerly used defens? sites 
(F'LDS).lii Some of the 8% Iocmons hale multiple bund sites 
The current total 1s 21.5 suspect b u n d  m e 6  '-- 

The sites identified m the report I 
ties. both current and histonral 
ing facilities. a r e a  where chemic 
for transport. training areas where chemical agent idenrification sets were 
used,rest centers and ranges where chemicalagentswere usedandchemi- 
cai rounds impacted. and disposal locations .ll 

There is a ianety of chemical warfare matrriel buried at the 215 

'heremafter Sune l  and ~ l d j n a  Reponl 
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Mumtions that may be found at these potential burial sites 
include4 8-inchandstokesmonarrounds. aerial bombs, rack. 
em and projectiles, and cantarnem of agent in both &gallan 
drums and ton containen Potential chemical agents in these 
munitions and containers include blistering agents [mustard 
(H) and lewisite (L)], nerve agents (GA, GB, and IT), blood 
agents (hydrogen cyamde (AC) and cyanogen chloride (CQl, 
and choking agent [phosgene (CG)]. Many burial sites also 
contain other hazardous substances, such as white phospho- 
rus (a screening smoke).'" 

29 

The Suwey and .4nalysis Report provides detailed inionnation on 
all suspected locations and an mrentow of murntions, as well as cost 
and schedule rnnf~rnauon.'~~ The report's cost estimate for destroying all 
nonstackpile mateliel LS $17 7 billion The program 1s projected to take 
thiltyone years to complete (the year 2034)."1 

The Survey and Analys~s Repon pramdes a bnef sketch of the ap- 
proach the Army will take to  remediate the buried chermcal warfare 
materiel (CU'M) sites The sites have been dimded into four tgpes, and 
include chemical agent identification set burial sites (these set8 contin 
small glass nals ,  or bottles, of agent);'" small C l n l  sites with no expla. 
s iws;  small CWM b u n d  sites with exploaves; and large CRM burial 
sites with or wthou t  expioswes.'61 The Army, and specifically the 
Nonstockpile Program, must develop site characterization, excavation, 
and removal and treatment procedures far each b u n d  t Ipe ' 6 2  Different 
deStmction technologes are currently under review, to  include using 
portable incinerators that could treat recovered CWM on site, other ther- 
mal treatment systems, chemical neutralmuon, as well as other tech. 
nologies The Sonstockpile Program is in the PIOC~SS of formulating 
its strategy on how to camy out its mission to  clean up all the suspected 
sites. The Executive Summay of the Sumey and Analysis Report sett 
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out che alternathe COUISBS of action the Army 1s considering for the 
nonstockpile program. and its prefemed alternative 

.4lremauve courses of action include OII-SITB treatment, ieav- 
m g  the CUM in the ground while controlling access to the site 
and cantaming potentiai contamination, and transporting the 
CWM to  a facility capable of storage and destruction 
[gleneraiiy. on-site treatment of USCM [nonstockpile chemi- 
cal matenei] r au id  be the preferred option for much of the 
matenel, especially recovered chemical weapons In cases 
where it 1s not practical to treat the matenel omsite. transpor- 
tation to an appropliate storage and treatment faality mag be 
necessaly .d 

Whie the Amiy continues to  investigate other suspected b u n d  io- 
cations and studies different treatment technologies and alternative 
cour~es of action. it also must coneider the miironmental impact of all 
reasonable aiternatix'es.lbb This requires the preparation of a program- 
matic EIS for the entire nonstockpplle progran.lie This EIS 

must be prepared early enough so that it can sewe practicali, 
as an important contnbution to the decisionmaking PIOC~SS 
and will not be used to ranonalize or justify decisions already 
made 

The Nonstockpile Program IS in the process of prepanng a Request 
for Proposals m order to solicit competitive proposals for a contract to 
prepare the necessan. Programmatic EIS This will allow the final de 
C L S I O ~  maken m the h r m y  to evaluate the reasonable alternatives and 
consider the enuronmental impacts associated with each l~ The EIS 
a o d d  identify the h m g ' s  preferred alternative (which IS on-s~te trear- 
ment, using a yet to be determined technology or technologies) as a e l i  
as the environmentally preferred alternatre.l" The Record of Decision 
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rnll state what the Army's final decision will be, and identify all relevant 
factors that were used m making the decision ''I 

The NEPA requirement to  consider all reasonable altematib-es has 
the potential to place the Xonstocbile Program in conflicr with federal 
law. The oligmal statute establishing the chemical demilitaization pra- 
gram provides that facilities constmcted to destroy the stockpile of le- 
thal chemical agents and munitions, as it existed on November 8, 1983 

may not be used for any purpose other than the destlvctionof 
lethal chemical weapons and munitions. and when no longer 
needed tocamyout tlussection, suchfac~tiesshabecleaned,  
dismantled, and disposed of in accordance with applicable 
laws and regulations 'rz 

In otherwords, the Nonstockplle Program's Programmatic EIS could 
recommend using the emsting stockpile dermhtanratmn facilities to treat 
recovered C W l ,  but any action to do so would malate the statutmy pro- 
vlsion stated aboie. 

The principle that studies requred by the XEP.4 may consider fu- 
ture use of the s tocbi le  demilitanzation facilities by the Nonstocbile 
hogram IS also supported by legislathe h s t o q  li3 The possibibty of us- 
ingastocLqde demrlrtanzationfacilityto treat nonstockpile CWMismuch 
less clear. The first problem is one of technology Although usmg a facil- 
ity that costs over 390 million dollars''' to treat recovered CWM appears 
to  make good economic sense, it may not work. Baseline technology IS 
based on the abilitr to disassemble murutions through robotics mi- 
c a y ,  recoverednonstacbile C \ W  has been inthe ground for many yean, 

~ . ." ... 
'See NRC Alfernafiie Technologes Repon. supra note 22. at 220-22 
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and often 1s heawl) conoded If explosirel?. configured. It also may be 
high11 unstable. Retooling a dem~hranration facility would be neeessan 
to process the CW 

At first glance, cqafracrure would seem to be well suited to treat 
recoiered C W I  Simply cqofreeze a munition, cmsh It. and incmrate  
the remains. The utility of usmg qof rac tu re .  however, loses Lts allure 
under closer exarmnation No eiidence ems= to demonstrate that it would 
ivork Technology repom prepared to dare indicate That It would not be 
suitable Cryofrracture relies on the precise alignment of the munition 
wthm the hydraulic press to work properly This mould be difficulr to do 
uith rermered C R h I ,  because of the aide \ m e t >  of munitmns that will 
be recovered, and their corroded condition Additionallj using 
cqofracture to process recoiered CUhl may subject the equipment to 
premature detonations Another problem E that of politics Segments of 
the public are adamantly opposed to the stockple program. Suggesting 
That the facilities would have a future use (for the Nonstocbpile Pro- 
gram) would be rhe equvalent of throving gasoline on a three-alarm 
fire 

As a result, cnofracture 1s nor suitable for recovered CKM In ad- 
dman. it 1s unlikely that Congress uould consider amending the statu- 
t a n  prohibition on future use of any dernilnanzation faciliry (except 
C.e\lOS) .UThouph Congress did not consider rhe nonstoc@plle pmb- 
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lem when It wrote the prohibition on furure use of demlitaization facih- 
ties yito law in 1986, It consistently has insisted on the strict application 
of this prohibition li8 However. not eveq  member of Congress shares 
this i i e i  wth the same zeal.''' There is even an indication that some 
members of Congress are hoping that the Amy wdl  revisit rhe option of 
transporting the stockpiles at the three low-volume sites to some other 
location as 11 considers what to do with nanstoclrpiie CU'kl.?" 

ofchemled and e~ment iana lueap~ns  dspoial  There are ar1e-t three poa- 
sible future research missions far CI\1DS. (1) desinccllon of "on-slockpiir 
m u n z t i ~ n ~ ,  ( 2 )  testing of alternative chemical demlllraricalion tech- 
""lo*lel 

lrmpharie added] 

S REP 10 102108,PdSsrs (LBDPj 
~ s C o v ~ %  O\.*PROPRUTIO\E. lOPoCahc ,DIP'TOFDE~\EEPPROIR~IO\IBLLL. 1003, 

The Committee c m t ~ n u e ~  ~ t s , i e r i  strong opposii iuntom~studier merplorr 
"on of the possible use of the chemical destruction facilities To inswe the 
law reqwnng the damanthng ofthe facilities mar the completion af the on- 
site chemical weapons destructmnis comphedw~thfully the Committee hss 
included a general prmialon prohblling the erpendifure of any fund for the 
stud, of the possible future we of there facilmes The Committee cannot 
cmphsrine strong13 enough that mp discussions or studies of future we of 
theJefaeilitieJemaof ' h r  Commnteeudinaf breoh foirhmthfhecommu- 
nitlei that surround these sites b) allawng m> stud3 that may lead ti, my 
furtheruse offhesefaelllfies The Committee daernotmtend fhipmimmnto 
applytofheC~lDSfaciliryalTooele LT 

(emphssa added). 

(emphmn added) 
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Whhat conc lu~~ons  may be d r a w  from this discussionn Usmg anc 
or more of the eight demiliranzation facilities for anythmg other than 
destronng the stocbplie 1s prohibited Consequently. facilities thar COST 
over S3Q0 million each to build and oBerate will be cleaned and dis- 
mantled while the .&my seeks to des t rq  iecaiered iionstockpile muni- 
tions and matenei I% hich may be recorered from the same installation or 
the sunoundmg community la' 

V Chemical Yeapons Coniention 

In 1990, the Cnited States and rhe former Sonet Cmon (nov the 
Commonhealth of Independent States. (CIS), commonly referred to as 
Russia) entered into a Bilateral Desrmction Agreement (BDA) to ban the 
de\elopment, production. and use of chemical heapons and to reduce 
their chemical ueapons stoclrpiles to 6000 metnc tons A myor  pur- 
pose of the bilateral agreement w.as to encourage all nations with chemi- 
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cal weapons capability to  sign the multinational CWC.'8' Without the 
ieadershp and demonstrated resolve of the United States to destroy its 
stockpile of chermcal weapons, there would be littie encouragement for 
the mtemananal community to  take such action. Subsequently, from Janu- 
ary 13 to  15, 1993, 132 countnes, including the United States, signed the 
Internauonal Convention an Rolubition ofthe Development, Production, 
Stockpiling, and Use of Chemical Weapons and an their Destrxtion 
( h o r n  as the CWC) l8< Under the terms of the CWC, which has yet to  be 

the United States and all Signataly nations are required to  co- 
operate in developing methods and technologies used to destroy chemi- 
cal weapons and "to assign the lughest pnonty to ensunng the safety of 
people and to  protecting the environment." Each party shall destroy its 
chemical weapons in accordance with stringent national standards for 
safety and emissions.la. 

The BDA and the CUT are separate agreements, and have distinct 
differences As a result. it is necessw to review the provisions sepa- 
rately. The BDAreqmres the United States to take the fallouing actions:IS 

(1) Destroy fifty p e r c e n t  of the aggregate quantity of the 
Nation's stockpile of chemical w e a p o n s  by a date to be desig- 
nated,lse 

(2) Reduce the aggregate quantity of the chemical stockpile 
to  less than 6000 agent tons by a designated date;" 

(3) Reduce the aggregate quantity of the stockpile to 500 agent 
t o n s  by the end of the eighth year after the treaty goes into 
effect;'Sl 

.'(The CYC came before the Cmted Stater Senate far rafiflcatran wth amatures 
from 154 nifiom. IO include the United Starea and the CIS (Ruasmj The mgnalory nauons 
posse%s 91% of the *orid 9 stocbile of chemical "eapam Iraq, b o n h  Korea lihga are 
among the n~ t lons  that have refused to sign President Clinton h u  urged s u a  ratincatloo 
of the treaty .4Wn TIIEs. Dec 13 1893. at 34 5s Ma) 1 1881. 158 nstiom had SLgned the 
C I C  and 26 nations had ratified II Intenwr r i f h  William Dee Director .h Control & 
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(4) Destro) the munitions, d e w e s  and containers from which 
the chemicals hale been removed1@' 

( 5 )  Reduce Its chemical weapons storage facdities to eight or 
less no later than December 31, 2O02;lyA 

(6) Those pames not eapeliencing problems in destiopng its 
chemical ireapons mill not be required to continue at a more 
rapid rate than a party that 1s expenencing such difficult~es.-"i 

(i) Pronde access to  each af Its chemical weapons produc- 
tion facilities foi on-site mspectmns to confirm that the pro- 
duction of chemical weapons IS not occurring 

(8) U l o n  all parties, after all chemical weapons haie been 
removed from a site. to inspecr the facility once a year to en- 
sure that r e m a i a l ~ s  complete. '' 
(9) Declare its intent to be among the onginal parties to the 
multilaterd cornention le" 

(IO) Each part) shall have the nght to inspecr once a year 
each chemical weapon storage facility not already subject to 

The BDA has been stvled as an Executive Agreement. rather than a 

annual mspectmns '3- 

treaty .Although ratification mar not be necessw, it was the intent of 
the Bush Administration to seek congressmnal approial of the agree- 
ment s' Although ratification has not occurred to  dare. the Army 1s pre- 
paring t o  complr irith the terms of the agreement 

Additionally, as pan of a separate cooperative agreement, six Rus- 
sian engineers and chemists m v e d  m the United States m September 
1993. to undergo rraming as interns m chemical demllnanzatmn at the 
.4rn>'s Chemical Demilitarization Training Fadi t? .  at .4bberdem Prov- 
ing Ground, >Ian-land. followed by two-months of an-the-Job tramng.l'" 
The RUSSLWS had the oppomnitr  to obsen-e dernilitanzation operatmns 
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at JACADS, as well as systemization at TOCDF, before returning to Rus. 
sia to participate in organizmg the Russian chemical warfare materiel 
destruction programLou 

The Army, under the USACMDAs present schedule, e x p c t s  to 
meet the condiuons and deadlines established by either the BDA or the 
CWC. The BDA deadlines, however, are only obhgatov, if the CIS IS able 
to conduct an effective demiiitanzatmn program of its 0w-n.2~' In view of 
the unstable internal political and economic situation withm the CIS, it 
1s unlikely that the Russians wd1 be able to  destroy significant amountz 
of Its stockpile m the next few y e a ~ s . ' ~ ~  Consequently. the major contri- 
bution of the BDA 1s that It has promoted cooperation between the two 
nations, and served to  promote wldespread acceptance of the CWC. Ne\- 
eltheless, while the BDA has promoted cooperation, there i s  credble 
endence to suggest that the CIS continues to  pursue chemical warfare 
development, to include producing and stockpillng b m q  chemicalweap- 
O ~ S . ~ ~  This actinty, and rhe difficulty in verifying compliance, is causing 
seliaus (and understandable) concern ~n Congress nhich w-ill continue 
to  delay ratification of the BDA 

In contrast to  the BDA, the C P C  establishes milestones that ail 
signatory panies must meet The milestones are predicated on the date 
that the CWC enters into force and not the date the CWC enten into 
force for the mdindual state party. These mlestones require all signa- 
tory nations ta completely destroy all chemical weapons and all chem- 
cal weapon production facilities w thm ren years after the C U T  enten 
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into force."'This duty pers~sts even if other nations are not camplpng 
w t h  the C R C  Sancuons for noncompliance are specifled in the CBC. 
which could include bnnging the matter before the Enited Sations Gen- 
eral hsembly2" The CWC also commits each signatow nation not to 
use or develop chemical weapons, nor to use not  control agents as a 
mechad of warfare?0' 

A number of CVC pravmions address the demiiitalization program. 

(1) To provide access to any chemical dermlitmzation facil- 
ity and storage areas for the purpose of systematic venfica- 
tion through inspection and on-site momtonng w t h  on-SIT? 
instmments,208 

(2) To deciare any additional chermcal weapons discovered 
&eranationmakes aninitialdeclarationafali chemicalweap- 
ons h o w n  to be in its possession or 
(3) To assign the highestpnolity to ensure the safety ofpeople 
and 10 protect rhe envnonment during the transpon, sampling. 
storage and destmmon of chemical weapons. and2" 

to  include the follauing reqmrements 

*"CRC supionofe I57 pt n(*)(L:)511Jfo~hthefolloKin%desrrucriondeadlinei 
(I) Phare I \'otllerthaitwoyeariafferenir)mfoforceoftheCXC,team$ 
of the first destruction facdit) shall be completed 1 percent of cat ego^ I 
Inrockode1 chemical ~ e a m m  shdl be comoleted three w a r s  after enrn mto 

( % I  Phase 1 All Caregon I chemicd ~ e a p o o s  shall be deirrojed ten years 
aherenfwintofarce ofthe C W C  

. . .  

nauons)arepononimplenienfafionoffhe CUC md to  consider cases alnoorom~lianrb 
Casesofnoncampllance canbe broughrralhe affenlmn ofthe Conference Id  an Vlll 
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(4) To destroy all chemical weapons abandoned by a nation 
on the terntory of another p m y  ''' Tlus includes a duty to 
deciare whether it has abandoned chemical weapons on the 
terntory of other states and probide all available information 212 

Whether there are "abandoned" United States chemcai weapons 
overseas IS uncertain. Under the term8 of the CWC, 'abandoned chemi- 
cal weapons'' mean old chemical weapons, abandoned by a state after 
January 1, 1926 on the terntory of another state without the consent of 
the i a t t e~ . "~  Information on oversem bun& sites of suspected chemical 
munitions 1s contained m a classified report2" Although there may be 
sites oversem where the United States buned 01 stored chemical neap- 
oms, a duty to deciare such sites and destroy the chemical weapons i s  
not tnggered unless it i s  determined to  be abandoned.'" .4s a result, it 
remains to  be de t emned  whether the nonstockpiie program will h w e  
the rmssion to cany out the destruction of chemical weapons located in 
a foreign counuy. 

The CWC goes into force 180 days after the sixty-fifth instrument of 
raiification is filed, but no earlier than two years after its opening for 
signature z16 Twenty SIX nations have ratified the C\VC to date.z" It LS 
expected to go before the Umted States Senate for ratification in 1996.2'8 

The CWC's p n m q  Lmpact on the nation relates to the inspection 
and destruction promions of former chemical nwfare destruction fa- 
cilities, and the inspection of demilitarization and storage facllmes. .4s 
the CWC will not enter into force until sixty-five nations have submitted 
mtmment s  of ratification. the earliest date that the CU'C could re~uire 
the complete destruction ofthe chemical stockpile is 2006, whch roughly 
corresponds w t h  the  deadime set by Congress. Prior to the CWC, Con- 
gress was free to  grant additional deiays to the stockpile destruction 
deadline. On ratification of the CWC. this flexibility no longer viii exist. 
The deadline for destrowg the chemcal stockpile will become a treaty 
obligation that Congress cannot extend. h o t h e r  potential impact resu 

cwc supla "Ote 187. an I, para 3 
Id an 111. pma l(b)(ai) 
Id an I1 para 6 
SeeSvrreyandAnalysisRepo~ s u p ~ a  note 152 pma 9 9  
The DOD w-111 make t h a  decision m coordination w t h  the Luted Srsres Depan 

ment O f  state 
1 a CWC, slrpm note 187, an XXI 
: -Telephone mferrier wth ~ l l l l a m  Dee, Dire~ror .Arms Control and Treaty Assis- 

a c e  United States . h b  Chemlcal Bmlog~cal Defense Command (hla) 3, 19951 
"'Congress urged the President Io seek earl, rallflcafion ofthe CITC See 1904 De- 

¶elwaAppropnatmms*ef S 1105 103dCong. 1st Sei8 (1993) Presidenr ClmtonJubmitted 
the CU'C anNovember23 1903rofhe Senate forltsadwce and eomenf TheDRlfid Stater 
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on the detemimatian of uhether the United States has any abandoned 
chemical weapons on the soil of another nation .4n affrmanve answer 
would propel the .Amy into an o r e m a s  recovery and treatment misson 
that uould c a m  uell into the twenty-first century 

T 1  Cryofracture Technologi 

Cryofrracture E an altematne destmctmn method to baseline tech- 
nolags and 1s still in the research and development stage 219 The 
cryofracrure process submerges nonbulk munitions m a liquid nirrogm 
bath and fractures them m a hydraulic press. The irozen agent and irrac- 
tured parts then are incinerated (thermally treated) m a single rotary 

Cryofracture differs from baseline technology m tiso mqor re- 
spects. first. 11 replaces the mechanical disassembly and drain process 
with cryofreeling and mechanical fracture. second 11 uses one kiln rather 
than separate kilns for liquid agent metal pans. explosives and propel- 
lant. and dunnage (one incinerator rather than four) Both processes 
trear chemical agent and all related materiel by incineration ?-? 

Cljofracture development began m 1981, and included design stu& 
ies and prototype studies n3 Testing was conducted m three phases It 
began w t h  initial ieasibilit> tests, followed by design deTelapment tests 
and most recently, design verification tests ' 'In 1981. the NRC prepared 
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a study "to recommend the most effective, economical, and safest means 
for disposing of the Army's aging and obsolete stockpile of chemical 
agents and munitions This report endorsed thermal destruction of 
chemical agents as the prefemd chemical agent destruction technal- 
ogv It also discussed cryofmcture, finding it IO be "atmactive and cer- 
tardy worthy of continued development, but practical implementation 
remains to  be In 1988, the MITRE Corporation completed 
assessments of clyofracture and baseline technologyin separate reports 
for the Program Manager for Chemical Uemhtanzatmn "The A m y  
subsequently awarded a contract to  General Atomics to continue 
cryofracture development m a Design Venflcmon Test @\TI') program."'2g 

When t he~ydec ided toproceedh i thbase l ine  technologyin 1988, 
clyofrracture w a s  considered as an alternative technology, but has not 
selected because it required more testing and prove-out operations The 
Record of Decision made a comrmtment, however, that 

if clyofracture prmes to be a supenar process, the A m y  hill 
prepare a Supplemental EIS to  d e t e n n e  the feasibility of 
replacing the JACAUS disaseemblyl,,/mcmeratlon process w t h  
"cryfracture" at a portion of the eight sites. . 
From the inception of the demhtanzation program. Congress has 

urged the h y  to  evaluate alternatives to baseline technology Con- 
gress mitially urged the .kmy to continue development of cryofracture 
technologv as an alternative destruction method ?32 In subsequent years, 
Congress dlrected the Army to "proceed expeditiously to  design and con- 
stmct a full-scale clyofracture facility."z33 The . h y  continued to test 
and develop cryofracture throughout this ume but did not build a full- 
scale clyofracture facilrty Nevertheless. Congress did not pass legisla- 
tion reqmnng the . h y  to build a full-scale coofracture facility It has. 
however, continued to appropriate money far clyofracture, while extal- 
ling its virtues as an alternative technologv m the legislative record?" 

- -*Id  at 137 
" - I d  I 1 0 5  
>' , Id  MITRE Csiofracfure hrelsmenf Repon. sdpra note 176 at XI 
"'id 

""SOP 133 CohC Rrc 8104 (1887) (Yafland &fense~uth&tton Act for Pi 1888 
and 1988, 1 112(c)j This I&%, prohibited the obligation offmdr under the demilitvliatian 
pmgramunfllfhe Secretamof Defeme pmilded arnften cemficatlonthatthe orerdl con- 
cept plm for the demdltmzmon program included an ' h d u a f m n  of alternate rechnolo- 
Lies for disaosal ofrhe e x ~ ~ f l n i  storlmile and ~eleclmn of m e  nuehtechnolow to be used " .  " .  I 

fmauchpumore' 
^ * S e e  131 C o w  Rrc S 16851 (1086) 
L' 134 C o x  REC H8600 (18881. me aLsv 136 Couc RIC 512088 (1980) 

SPC 137 C o w  Rrc H8868. E4016 (1881) (Conference Report on H R 2100 Ua- 
flond Defense AmhonmLmn Act for R 1882 and 1883. 1026 Cong , 1st Sess) 138 Co\a 
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The tension between Congress and rhe Arm5 over r hether to  build 
a clyofracture facility Illustrates the separation of posers which BXISIS 
betweenthe legislative mid executne branches of go\emment. Congress 
has the power to pronde for the general welfare of the United States and 
to make all laws necemsy and proper to carry into execiition 11s pon- 
ers.'" Congress also exercises an oiersight function through its com- 
mittees. The Senare Armed Senices Committee has tned to persuade 
the Army 10 use cwafracture technology 2 1 b  Absent legislatmn to th? can- 
trary howerer Congress has entmsted the .irmy. as the executive agent 
for chemical demditanzatmn. with the discretion to select the appropn- 
ate technology to destroy the chem~cal stockpile. in the exercise of its 
discretion. the Army selected baseline technology. \\herher Congress 
1~1.111 allow the Arm> to exercise its best professional judgmenr or re- 
quire the m y  to  dewlap an unproven technology. remains TO be seen 

\%'hat IS the status of cvofracture technology? The *rmy has re- 
auiuested and received several independent evaluations of cqofracture as 
an alternative technology Each evaluation stopped shon of endorsing 
cvofracture Far example, the NRC. m its independent e\aluatmn of the 
cqofracture process rased concerns about process uncertanues safe0 
and rhe likelihood that cnofracture would require a significant delay in 

. . . . . .  
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The MITRE Corporation noted that a cvofracture plant would be 
a first-generation facility, and as such, unforeseen problems could rea- 
sonably occur. Because cvofracture has not been tested in an integrated 
facility, 'the level of confidence in any of the perfomance factom for the 
cvofracture process must be less than that of the baseline process."138 

The Army considered building a cryafracture facility a t  Pueblo De- 
pot  Activity (PUDA), Colorado, which is the installation where 
clyofracture is best suited to  process the stockpiie.'38The PUDAS chemi- 
cal agent inventov cons~sm of about ten percent of the nation's stock- 
pde. It consists only of explosively configured 105mm and 155.mm pro- 
jectiles (HD), and 4.2 inch mortar rounds (HD and HT). Tlus inventov is 
well suitedfarcvofracture, because unlike theotherlocatmM, thestock- 
pile at PUDA consists exclusively of projectiles containing mustard 
agent.2d0 Additionally, the D W  has demonstrated, to  a iirmted extent, 
cryofracture's ability to successfully process cryofrozen mustard agent 
and projectlles.z41 

There l b n ~ r n e a n i f ~  ~ontrol thesve Ofemlomefraements to semratesueh 
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Related a i th  the decision to build a baseline or cljofracture facil- 
it) ai PLDA. the Arm> must also prepare a site-specific EIS The NEPA-a> 
requires preparation of a detailed statement an the environmental ~ m -  
pacts of any proposed mqor federal action that may have a significant 
effect on human health or the enwonmen1 This statement must in- 
clude all reasonable alternative.; to the proposed action The alterna- 
tives Section 1s the hean of an EIS ?+( Because the Army determined that 
cryofrracture LB a reasonable alternatiie from the standpoint a i  technical 

schedule. and cost. the site specific EIS faor PUDA mill  in- 
fracture m the site specific EIS ?-' Although the .Ann> 1s not 

obligated to select the eniironmentallSpreferred alternatne, the EIS and 
subsequent Record of Decision must be issued for the demibramanan 
facility at PUDA before any final decision or constmctmn may begin 

This discussion begs the question of whether the Army should bmld 

stills relies on mcineration as the treatment process. so 11 m11 not SL- 
lence the cmcs .  most of whom oppose mcmeratmn. in an) form Addi- 
tionally, there are serious questions regarding its safety .h) serious de- 
fect in equipment or facility design a l s ~  could jeopardize compliance 
with Congress's deadline to destroy the stocbpile From a standpomr of 
safety, cost, and p l an  common sense, cryofmctuw IS a badmrestment:' 

171 Cooperatn e Agreements 

To mnstmct and operate a demibtanzatmn facility the . h i )  musr 
apply for and IICPIVB the necessan- eniironmenral permits. The ti%o key 
statutes that requre permits for a demilnanzation facility are the RCRA 
and the C M  A* The preparation of a permit application under either stat- 
ute 1s a labor and rime intenme process The RCRA permit applications 
prepared for the demmhtaricatmn facilities to date Consist of multlpk 
volumes of detailed rechnical informarion The host States where the 
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facilities are to be bwlt must be able to conduct a meaningful re>iiew of 
these permit applications. The remew process usually takes between two 
to three years. As a result, the host states that have received p e m t  ap- 
plications have requested fundmg for related penonnel cosffi, as well as 
office space, furmture, and equipment to c m y  out the permit review 
function. 

The Army is entering into cooperative agreements w t h  host states 
to  provide state and local governments with funds and other support for 
the purpose of assisting them in the processing of enwonmental permit 
apphcations far the ConStmction and operation of proposed demilitai- 
&ion faciliues zi9 In the program's begmmg, the . h y  lacked the au- 
thority to enter into cooperative agreements mthout congressional ap- 
~roval.~"Congressgrantedthe~~tlusauthontym 19Q1.251Atthetime, 
Congress expressly limited funding to  processing and approving licenses 
and permits far the constmction and operation of a demilitarization fa- 
cility?" However, enactment of the Federal Facilities Compliance Act 

2.s See JOHV CIBIYIC. JR b RUPH SASH, JR , FORILIPIO) OF GOITRVXE~T CO\TX*CTS 24- 
26 (2d ed 1986) The use of cooperatire agreemen& 13 specifled m 31 E S C S 6305 a.! 
fol loir  

Id 

. .  
approwng permits and licenses neeesswfarthe construelionand operation 
of facllirie~ to carn out thls ~eciion The Secrelw shdl ensure that funds 
proiided through such B eaopp~rauie agreement are used only far the purpose 
set forth in the precedmg senwnce 

T b s  p m m o n  ra! amended ~n Defense iufhoniauan Act for 1991 supra note SI .  PO that 
the rords '8ppmvng and oieneemg' were inserted in lieu of the words "and apprmmg' 
n f h m  the rerf of the clause rrared aboie 

'A? See H R REP To 102.311, lO2d Cang , 1st Sess 411 (1991), see also 137 C o w  
RIC S12369(1981) uhereSenatorGamoflrahinrrodveedanamendmenf(rhlchr~"or 
accepted by the Conference Commmee) ih i ch  %auld have prmded fundmg for oversight 
~ ~ f n m i ~ ~ ~ e l l  lniu~tiflcationoffhisampndmenr. the Senaforatated,mpan 

TheSrareofEtahhasdedicaredanaverageof2,000man-hounoier~epasl 
year fa rejieu md r n t e  the actual pernit! for the chemaal demditanzation 
program This does not include the amount offme Iequlred lo proiide aver- 
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(FFCA) removed most of the restrictions on promding funds foor state 
oversight funcrmna The FFCA authonzes frdwal agencies to pay for 
mpectmns and monitonng actinties by state regulators..-The Defense 
.iuthanzarion ACT for FY 1994 removed any doubt about funding author- 
ity b! expressly expanding cooperatne agreement authorit) to allow the 
Army to pa> foor oxmight  artnities r5 

The . h y  already has entered into a cooperatire agreement uith 
Utah's Department of Eniironmental Qual 
the processing and issuing of all hazardous !Taste permits and their modi- 
fications for the demilitarization facilitr w The . h ? y  also has mterrd 
into discussions uith Oregon and Kentucky about the possibility of en- 
tenng into cooperatre agreements. Hoae\er. there w a s  a question as to 
whether the Army could enter into cooperative agreements a i th  Mary- 
land Kentucky. and Indiana which are the host states for the three l o w  
volume sites Thr 1093 Defense Aurhonzation A c P  required the Secre- 
taw of the . h y  TO submit a repon on allematwe technology to Congress 
not later than December 31, 1994:'' The Act prohibited site preparation 
for and consinictmn of any dernilitanration facility (eicept TOCDF) until 
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the required report was submitted to  Congress?m This limitation, how- 
ever, did not apply tO' 

(1) Facility design actmtles; 

(2) Obtamng ewlronmental permits; 

(3) Project planning; 

(4) Procurement of equipment for installauon in a facility, 

(5 )  Dual-purpose depot support constmctlon projects needed 
to ensure the continuing safe starage of chemical weapons 
stocks and their ultimate disposal regardless of the technol- 
ogy employed?*' 

The Act. however. provided special requirements for the three low- 

(1) The S e c r e t q  af the Army IS required to use an altemaove 
technologydrheprocessIs detemunedto be sigmficantiysafer 
and equally or more cost effefectix-e than baseline technology; 

(2) if an alternative technology 1s required, no funds may be 
obligated for the procurement of equipment, facilities pian- 
ning, and design actwmes until a remsed concept plan m a r -  
paraung the alternative technology and miised stoc!qile dis- 
posal schedule i s  submitted to Congress.26z 

in response, the Army submitted Its report on alternative technolo- 
gies to Congress on Aplii 11, 1004.?* This eliminated any statutoly im- 
pediment posed by Public Law 102-484 to obmn emironmental permits 
for the low-volume sites. 

volume sites, to include: 

VIII. Contractor habiiity and Indemmficatmn 

The Army c m o t  destroy the stockpile without an effective part- 
nership w t h  ptivate companies, obtained through the competitive bid 
process, to successfully accomplish the mission. U'hiie . h y  personnel 
protide leadership and oversight, pnrate  compames proiide facility 
management, expertme m the fieids of industtial operations and enmron- 
mental complmce, and personnel. to  operate the facility. Additionally, 
the . h y  relies on pnrate companies to  design the derniiitanzation fa- 
cilities. as well as to COnStmCt. instali equipment, operate, and decom- 
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missLon the facilities This does not mean that the .Arm? reiinqushes 
responsibihty Instead. responsLbility IS shared between the .Army and 
the contractor at a particular site to destroy the stockpile. while p r o w -  
mg far maximum protection of the environment as well as adequate and 
safe facilities As faality owner and executive agent for demilaanzation. 
the .hmy remains accountable and exercises oversight:" 

At any demilirarizatmn site, the systems contractm (SC) IS can- 
tractually committed to build and opwate the demilitarization facility 
But does this mean that the SC IS rhe operator as defined by thr RCRAn 
This statute defines operator as "the person responsible for the merall 

Forpu~poses of this discussion, the systemimtion contract for the 
Tooele Chemmi  Disposal Facility (TOCDF) 1s used for an example '', 
Although this contract 1s not an exact template for all dernihtanzatmn 
facilities to follon. the contract Sets forth the basic relationship between 
the Army and the SC 

The terns of the contract make 11 clear that although the .h> 

aperanon of a facllltg ' ' ~ " 7  

e contract was awarded to  EGRG Inc on Septembel 8 
1860 
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exercises ownight over facility operations, the SC is the facility opera- 
tar, and is responslbie far overall operations Section 14.5 of the can- 
tract States: 

The recipient af riils contract shall be the systems contractor 
(SC). The SC has the responsibility to consmct,  install pro- 
cess equipment, systemize. operate, and decommission the 
dermhtariration facility. 

Other sections of the contract erpand on the operational responsi- 

The SC shall be responsible for campiyng with all enmron. 
mental requirements as desclihed in the TEAD EIS, the TSCA 
permit, and the RCRA P a t  B pemit.  The SC shall develop 
andpromde an enwonmental compliance plan that shall draw 
together the policies and procedures for meetmg the comph- 
ance reqlurements af the various permits, laws and agreemenrs 
gavermng operations at T E D .  

bilities of the SC. For instance, section 2 3.5 of the contract provides: 

Section 7 2 states 

The SC shall prowde for the complete operation and mainte. 
nance a i  all CSDP demhtarizatian facilities located at TEAD 
The operations shall be in accordance with approved SOPS, 
safety, Q.VQC, Facility seculity, Enwronmental Compliance 
Plan and any other plans and procedures required by the Con- 
tracting Officer. 

In contrast to the contract provisions above, Section Vl of the ContraCt 
(Waste Management and Environmental Compliance) states: 

RCRA Repuirernnts forPlant Operattans The RCR.4 Part B 
applications for the CSDP facilities are suhmmed as amend- 
ments to the host mstallation’s eusting perrmt The host in- 
stallation commander LS the “ouner” of the demil facility and 
the Program Manager for Chemcal Demiitanzation wl1 he 
identified m the perrmt as the operator?* 

OPER4TOR IKFOR.IL4TIOI AT THIS TIME THE OPERATOR(% OF THE 
CHEIIC*LDISPOSU.SYSTEYIMSZOTBEEh DETERMlNEDBl THEU S 
DEPARTMENT OF THE .=MY OSCE AN OPER!.TOR(S) K4S BEEh SE- 
LECTED FOR THIS FACILITY THE OPERATOR 111U BE ASKED TO C O X  
PLETETHEOPER!.TORI~FOR\~TIO~IN lTEhlll l lOFFORY L A Y D n T M  
XOFfORhl3OFTHEPARTAPER\lITAPPLlCATlOU 

A Part A application Y used to oht in  mtenm imus  It IS P s h o n  form confaunlng bhilc 
infomarion The Parr B appllcatl0nre~ures substanndly more demled information 
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The terns  of the contract make it difficult to determine uho  the 
operator is-the h ? y ,  the SC, 01 both" 

Reiiew of the conwact re~eals  thar the SC E responsible for day-to- 
day operations uhile the I r m y  retains oversight responsibility \Thde 
the h y  LS responsible for. and oversees, facility operations. and The 
signature of the Program Manager appears on the Pari B permit. this 
does not relieve the SC of its responsibility as an operator The EPA has 
cons1stently read the term "operator" to include GOCO operators.?ia .Is a 
general rule GOCO contractors have been required b) the EPA to sign 
RCRApemts as operator. while the government signs as owner. although 
there are instances in which both the contractor and the government 
have signed a pennit as co-operators 

The h y  has adopted the EPA's policy Consequently, as the faol- 
Ity owner, the installation commander udl tlpcallg sign a RCRA p e n t  
for the treatmenr. storage. and disposal of hazardous waste (TSD per- 
mit). u hile the GOCO signs as the facility operator '-. 

Contractors would like to reduce their exposure to habiliry for en- 
wonmental noncompliance or releases of hazardous substances. because 
the potential costs associated with this liability can threaten the soli-ency 
of eien u ell-capitaliced companies %r2 With a \?em toaard reducing this 
expo~ure  contractor representatses have suggested that signing the 
RCRA Pan B p e n t  as an operator of a demilitanaatmn facht! uill in- 

cat? who the oaeraforls) are 
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crease the SC's exposure to iiabihty. While a permit may be one source 
of publicly available information to d e t e n n e  responsibility, liability de- 
ternnat ions are not tied to the signatones on a p e n t .  Regulatory au- 
thorities look to  both the owner of the facility, and the actual operator, 
generator, transporter of the hazardous substance when it is time to is- 
sue notices of molations. Additmnaliy. p i n t  and several liability is ~ m -  
posed for RCRA uolations,2q or for releases of hazardous substances 
under the CERCL4242'1 Although joint and several liabiiity is commonly 
imposed, It IS not mandatory If the harm 1s divisible and if there 1s a 
reasonable basis for apportionment of damages, each party may be 11- 
able only for the portion of the harm which it caused However, if the 
h m  is Indivisible, or The contribution of each cause to  a slngie h m  
cannot be determined, then each p m y  found iiabie is subject 10 liability 
for the entire This means that the SC stands potentially liable, 
regardless of whether it signs a RCRA p e m t .  

.hother concern IS that the EPA's position may make GOCO con- 
tractors liable to remedy a violation. while laclang authonty under the 
contract to make changes in the facility without rhe consent of the gov  
ernment Cantracton also the fear that B RCRA vioiatmn may provoke 
an order to engage m immediate remediation of possible contammation. 
Iftheinstaliationor theUSACMDAddnat have budgetedfunds to handle 
it, the GOCO must pay the bill. However, these fears are not well founded 
A5 a federal facility, the Army is subject to  state fines and penaltiesjust 
as any private Aithough contingency funding may not be bud- 
geted to pay fines and penalties, funding would be avaiabie from a vari- 

" . .  
v4 See Comwehemue E m ~ o n m e n t d  Response Cornpeniatmo, and hahihf) Act. 42 

U S  C .4 19607(a). td  5 5  6928. 8973. 6992d (RCRA), Crufed States 1 SEPACCO. 810 F 2d 
726 (8th C a  1886). Umred Stales v Coruewatlon Chem Co , 619 F Supp 162 (D C Ma 
1 9 W  LmtedStatesi A%F\ la fend iCo .  578F Supp 1249(SD 111 1984),1niredSrarer 
> Chem-Dwe Cow 672 F SUPP 802 (S D Ohio L983), Kew Jeney Y Gloucesler Enxl 
Management Sen Inc , 821 F Svpp 909 (D \ J 1993). Emred Srates I Rohm and H- 
Co,2FJdI285(3dClr 1893).LnsedSraresr Conee~anonChomie~Co .619F  Supp 162 
(W D klo 1985) 

tier and fmei 
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ety of sources '.' Additionally. fuundmg 1s aralable from the Depaltment 
of the . h y  under the Defense Emironmental Restmation Program to 
carry out remediation and restoration actions 'T 

.4lrhough the SC is liable for its operation of the facility, I t  has sub- 
stantial protection under the ternis of the cost reimbursement contract 
As a resuit, the contracting officer will review an> cost incurred due to 
environmental compliance orders. corrective actions, or notices of n o -  
lations and will apply the cost principles set forth m the Federal Acqui- 
sition Regdamn (F%R).zsl 

Despite the protections afforded to the SC in the cost reimburse- 
ment proiisions of the contract the potential for protracted litigation 
and liability m the treatment of chemical agents presents an argument 
that somerhing more IS needed For the contractors. that something more 
1s indemnification 

To reach this question, however 11 is necessary to  resolve a thresh- 
aidissue ofwhether it ispassible to prmide indemnification for CERCL4 
liability Section lOi (e)  of the CERCLk prmddes: 

[njo mdemmficatmn, hold harmless. or m n h r  agreement or 
conveyance shall be effective to transfer from the owner or 
operator of any vessel or facility. who may be iiabie for a 
release or threat of release under t h s  section. to an> other 
person the liability imposed under this Section Nothing m this 
subsection shall bar an> agreement to insure hold harmless 
ormdemmfy a p m y  to such agreement for any liabilityunder 
this section. 

This pronwon appears to be internally Inconsistent. because It 
seems to make indemnificacion or hold hamiess agreements ineffective 
m one sentence, and 10 allow them in the next. .As a resuit, the clause has 
praiokedextensne litigationo,erItsmewing. Houeier. theleading case 
on this subject reconciled the two pronslons holding that pma te  par- 
ties may contraci ui th  respect to mdemmficatmn and rontnbution but 



19941 CHEMICAL DEMILITARIZATION PROGRAM 6 3  

that all "responsible ~ a l T i e ~  wll  be fully iiable to the government regard- 
iess of the indemnification contracts they have entered into "2sL Accord- 
in& the majority of courts have enforced indemruflcation and h o l d h m -  
less agreements between potentially responsible parties, allowng them 
to allocate emironmental liability among themselves as they see tit 2u 

While indemnification agreements between private parties are gen- 
erally perrmssible, the rules govemng mdemficauon agreements wthin 
garemment contracts are quite iestnctive.PN For mstance, open-ended 
indemnification prowions are prohibited m government contracts be- 
cause they violate the Anti-Deficiency Act!8E However, the g o v e m e n t  
may provlde indemnification through several means. One mechanism is 
through the "Insurance Liability to Third Persons" clause, which is lim- 
ited to the availability of appropriated funds at the time the contingency 
occurs A second mecharusm allows the Army to  enter into mdemmfi- 
cation agreements for unusually hazardous risks pursuant to  Public Law 
85-804 Execuuve Order 10,7892s implements this law, and authorizes 
the DOD to hold harmless and i n d e m f y  the contractor engaged against 
any clams or lasses resulting from negligence or a wrongful act or oms- 
sion of the ContraCtor The duty to  indermufy only applies to clam or 
losses ansing out of, or resulting from, nsks that the contract defines as 
unusually hazardous or nuclear in nature, to  the extent the claim 1s not 
compensated by Any indemnikicatmn provision must be ap- 

"OlmCom 5 CorwalldafedAlurmnumCorp.80lF Supp 1133,11%8(SDUY 1992) 
(auofine hlardan Corn Y C G C.  Music Lfd 801 F Zd 1454. 1188-59 (9th Clr 1986) 

I-,SeeOlinCov, 807F Supp at1138-39,aeeolsoRobe*hau ControlsCo Y WaM 
Regulator Co , 807 F Supp 144 ID Me 1892) Jones-Hamilton C o  5 Beuer Mafenals & 
S e m  .Inc Bi3F2d688iQthCn 1982),Cornrnander0~1Colp I AdvmceFoodSem Equp 
981 F.2d 49 (2d Ca 1893) 

Exec Order Uo 10 789 23 Fed Reg 8.897 (1858) iolnnled 01 amended m 6D 
C S C A 3 1131 at 488 (1B81) 

I'sSeeFAR,siipranore280, 52250-1(1891) 
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prwed at a l e i e l  not lower than the Senice Secretan-in this case the 
Secretam of the Army 21_ 

To process a request for mdemmficaaan, contractors must provide 
certan mfoormation to the contracting officer."l who must then reiiew 
the indemnification request and either deny the request or fonsard it to 
the Secretam of the .Amy recommending approval.iP' If the request 1s 

approved, the contracting officer will insert the p r e s c n b e d  mdemmfica- 
tmn clause into the contract 

The TOCDF contract contains an indemnification clause authonred 
b) the Secretan of the h i g  in 1992.'o' Hanexer. whether I t  adequately 
corers the nsks associated with operating a demditarlzicanan facilitg IS 

questionable Th? authonzed clause prondes indemnification to the 
GOCO for the nsks of 

(1) sudden or slow release of. and exposure to lethal chemi- 
cal agents during the disposal of stockpiles of chemical mum- 
[ions, mines or other forms of ii'eapons related contamenza- 
tmn. and 

(2 )  explosion, deronation or combustion of explos ives .  pro- 
pellants or incendian matenels dunng the course of disposal 
of the etockp les  at rhe Taoele . h i >  Depot .  Toaele. Utah 

This indemnificarioii 1s onlg aralahle for claims or losses and damage 
ansing out of supplies furnished or semces rendered by th? contractor 
and does not mdemmfy the conrractor foi criminal flnes or penalties or 
the costs of defending. settlmg. or participating in the same.". 

This clause exrends indemnification to  the release of chemical 
agents. or the explosion of matenel6 dunng disposal In contrast. opera-  
tors of .Army Ammumtion Plants generally are pronded broader mdem- 
nification These indemnification clauses cover the nsk of release of any 
subs tance  or matenel authonred for use by the government-onsite or 
offsite-the handling of which 1s. or b e c o m e s  regulated hg law !b'' .4p 
plg~ng thls language to a demhtanzation, the SC would probide com- 
plete cmerag? of the \ % a t e  S m a m  generated at the facdlt,. Addamn- 
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ally, it would indemnify for any pre-existing site contarmnauon that may 
be subject to comctive action requirements under the terms of the RCRA 
permit. 

Several questions anse when considering the application of ammu- 
nition plant indemmiicatian to a demditanzatmn facility Rmt, can the 
waste stream generated at a demiiitanzatmn facility be farly character- 
ized as an ultrahazardous actirity? Although the treatment of chemical 
agent fits this critefla, postmcmeratmn processing af wastes, to include 
bnne, ash, and scrap metal. is a normal industrial plant actnity. Extend- 
mg indemnification to these actirities may encourage less than diligent 
compliance with RCRA requirements pertaining to the storage. trans- 
port, and record keeping of hazardous waSte8 .4dddmnally, h y  am- 
munitmn piants do not praiide an appropriate model on whch  to base 
an indemnification agreement. These facilities are aid, and may already 
be contarnmated with hazardous waste. In contrast demiiitarizauon fa- 
cilities are newly constructed. Ammunition plants also must have a surge 
capacity to  accommodate mobilization needs in times of armed conflict 
This potential far increased production and a huge influx of relatively 
untrarned workers make ammunition planw a umque industnai opera- 
tion. Finally, ammuninon piants have been historically awarded a law 
fee (tao to  four percent), because of the low nsk attributable to  the 
operator. Demilitarization SCs. however, are able to  earn a high fee, and 
are asked to  =surne a higher level of risk. 

The deciaan to pramde additional mdemification is largely a busi- 
ness and policy choice for the government. In considenng a contractor's 
request for mdemnificatian. however, the government must protect the 
public interest by ensunng that contractom are held accountable for en- 
wonmental compliance while effecting an equitable distnbution of the 
potential Ta do athem-m would negate the public policy con- 
siderations that $erne as the foundation for the fines and penalties pram- 
sions of the Nation's enmronmental laws In short, there must be a finan- 
cial incentive for dligent enwanmental compliance by the SC. 

Regardless of the terms of the indemnification promsion, there are 
limits on the extent to i h c h  the government may m d e h  a contrac- 
tor. For example, indemnification and hold harmless agreements may 
not be used to  cover claims or losses caused by the willful misconduct or 
lack of good faith by the contractor or any Neither may 
the Army mdemmfy a contractor for ciwi fines or criminal 
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These limits are designed to pre~en t  rhe government from shleldmg 11s 
contractors for nolations of the lax 

Public policy does not justify providing additional mdemnnication 
solely to protect the contractor Contractors should be held fmancmlly 
accountable to the public for rheir fmlure to coniply with enwonmental 
requirements It would not defeat public policy consideratmns. hoaei  er. 
to mdemrufy the contractor for potential hability that 1s lirmted to  pre- 
existing s ~ t e  contammanon or which may alise after the facility IS closed 
The cmtractor'S peflomance af the contract has little or no impact on 
pre-emsting Site contamination, or on the condition of the site after the 
plant 1s closed and clear of contamination 

Although the cost of corremie action forpre-exanng site contami- 
nation and postclosure clean-up actions probabl) would be covered by 
the cost reimbursement p romsms  of the e x m n g  contract. prondmg 
indemnity for this risk would serve to assure the contractor that I t  x111 
not be u n f a r b  exposed to liabdity over which It has little or no con- 
trol ''' The contract's cost reimbursement and expanded mdemmfica- 
tlon p ronmns .  as discussed. provide ample protection for regular facil- 
it? operations In forging a partnership with pnvate entelpnse the . h g  
must balance the contracror's desire to limit liability agenst the public 
interest of financial accountabilih 

IX. Compliance x x h  the Clean .hr Act 

Aims demil i tmzatm faaclllties are required to comply with all fed- 
eral. state. and local a r  pollution requirements to the same extent as an) 
nongovernmental entitysY2 Certain prons~ons of the C M  and the C I W  
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Amendments of 1990 (CAAks) will affect the demilitarization program 
Accordingly, this m c i e  uili exarmne these provisions--to mciude the 
National Ambient h r  Quallty Standards (NAAQS)303 and the N e w  Source 
Revlew (NSR) process The NSR process imposes pemut requirements 
for new m a ~ o r ~ o r n c e ~  of arpollutmn or me~ormadifications to  existing 
large sources that create a significant net ~ncrease of air emssiom?a4 
W e  these requirements are not new,  the C A M  impose new, more 
s tnngent  requirements, that m 1 1  be implemented in the near future. 

The CALk include the attainment program (Title I), rewdtten 
section 112 of the C M ,  and the operating permit program (Title v) Title 
I establishes new standards for nonattainment areas, section 112 es -  
tablishes strict controls over huardaus air pollutants, and T~tk V estab- 
lishes a national operating p e m t  program for statlanay sources of ar 
pollution and hazardous emissions.30s 

W l e  the C M  1s a federal statute, the states have the pnmary re- 
sponsibility for assunng a r  quality. As a result, every state has Its owm 
state mpiementatm pian (SIP)3" and state air permit 

A. State Azr Quality Programs 

State eniironmental agencies are primaniy responsible for BMUP 
m g  compliance with the NAAQS."n8 States attain or maintain compliance 
with the NMQS through the execution of a SIP, which the EPA must 
app*0\-ee. 
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Each states’ SIP 1s a madmap for air pollutioii control It estab- 
lishes enussmns hmitatims. permitting requirements, and other control 
measures each state w11 use to regulate specific sources of air pollution 
(01 soum categones) wrhm an area to ensure attainment or 
name of the NMQS For nonattainment areas. the SIP must 
emission limits and  control memures designed to bnng the areas into 
compliance hith the N.1kQS over time Yairatcainment areas must achieve 
annud mcremental reducnans. that represent reasonable further progress 
within specified time 

Additionally. most states require mdmduds  planning to construct 
or modify mqor srationan sources af air pallunon to  obtam construc- 
tion permits before the? begin work. \loremer, more than forty states 
hate  their operating permit programs 111 some of which hale been in 
place for more Than a decade ’ State construcrion and operating permit 
programs t a p  widely 11, t h m  scope and requirements ) I i  The common 
feature is that sources of airpollunon must be constnicred and operated 
m compliance with the terms of the applicable permit 

.*) demilitanzatmn facilities are subjecr to stare a ~ r  permitting 
requirements . Consequentl). rhe .bm) must compl) with all state 
preconstmctmn r e \ ~ a  and operating permit requirements for air pollu- 
t lO” r 

A bnef s u n  ey of some of the applicable state lahs rei eals the \ ad- 
ety of state permit requirements that the Arm) must satisf) to constmct 
and operate demilitanzation facilities m the \anom states Utah. for in- 
stance. required the . h g  10 submit Its plans and specificarions IO the 
stare for apprmal pnor to beginning construction of the TOCDF 1- The 
next state scheduled for construction-ruabama-prohlblw the constmc- 
tmn, installation. modification, or use of my equipment that ma) cause 
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air pollution unless a p e m t  has been Simllariy, Oregon pro- 
hibits the construction or operation of any source of air contamination 
without t in t  abtarmng a p e ~ m t . ~ ' ~  Maryland requires separate permits to 
construct and operate installations that generate ar 

hlule state arperrmtiequ~ement~mayvary, the C M s e t  the  mi^- 
mum standard for the Army The C.& created new, more stnngent 
requirements that states must implement Before examining these. how- 
ever, It is useful to review the CAA prows~ons that have been in effect 
from the inception of the dernhtmcatmn program 

B. .'Jew Source Reuiew Requzremenfs 

The CAA imposes technology based emis~ion controls for nex and 
existing mwor sources of air poilutmn Under the C M ,  new mwor 
stationary sources of air poliution and m a p  modifications to mwor sta- 
t i o n w  sources that create a significant net increase in ar emissmns are 
requlredto obtain a p e m t  before beghung constmctmn (preconstruction 
remew);). The process to obtain a permit is called New Source ReLiiew 
(NSRj?21 The CAA ais0 establishes air pollution control requirements 
far geographic areas of the country that fail to  meet X M Q S  (the 
nonattamment program). The NAAQS are enforceable iimm established 
forsixcli tedapoliumts (ozone, carbonmonaxlde, sulfur dioxide (SO2j, 
nitrogen dioxlde (N02). inhalable particulate matter (PhllO), and lead).322 

Under the CAA, areas where arr quality is acceptable for a specific 
clitena pollutant are designated as in '"aitamment." Proposals to build a 
major new source or make a major modificauon to a major stationary 
source in an attainment area must obtain a ''prevention of selious dete- 

CODE s 22-28-16 (1986) 
REI STAT L I  468A040.16BA015 (19911 

ID CODE .L?h fit 26 $ 5  26 I1 02 03 26 11 02 01 (1989) \ lwland departs from 
onerespect. nhaselectedforeqvire ha2ardourxas,eincineratonfoob~n 

a hazardous aasfe f~ i l i fvpe rmi I rnhPr Ihan  an urpermif Lnder the scheme aremissmn 
andoperaWngJtandardrarecansohdaredmasmglipem~itforanemlsJians~dharardo~ 
x l l t e  

rtatlonar) muree~' of alrpollurion are defined by statute and regulatmn 
'*>'The X14QS are ma\lmum concenIm~ons'cedmgr mearured 10 terns Of the to- 

tal concenfrationafapollufant mtheatmorpherc .The LLhQS arefhe foundation ofthe 
national strategj 10 myrave ~r quday The states are charged uith the pnmari reaponsl- 
bilify of enswnng compliance n r h  the UMQS The SIP IS the state I compliance mecha- 
nmm to  enslire attainment or mantaming the N M Q S  The SIP 3s based on the t o l d  eitl- 
mated air ~uuallty. tu include ambient eatmates from existing E O U ~ C ~ S  o f a r  p~llul im plus 
messured background concentrations and the modeled ambient impact caused b) the 
aPPIICanf's proposed eml~Smns increase and atheremlsSlOn increases infhe siea See EPA 
XSR I h h L u ,  mpra note 301 at C 3, DOD Compliance Guide supra note 306, at 2?3, Hua 
band ~upm note 303, at 861 (1992) D e r m l i m z a f m  facilities emif m e r d  cntena polluf- 
an- to include sulfur dioxide (SOZ). carbon monoxide (CO) mmogen dioxide (SOX) and 
particulate matter (PhllG) 
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noration'' (PSD) permn. In nonattainment areas. a mqor source must 
obtan a nonattainment area p e n t . " 3  Both programs require a perm11 
before construction of a "mqor source' faciht) ma) begin 

C R e  PSD Progzom 
The PSD program 1s intended 

to make sure that clean a u  stays clean-that areas with ur 
qualit1 better than the national ambient air qualit) standards 
( W A Q S )  not be "degraded to  bare compliance with the Stan- 
dards In a nutshell PSD requires that each new or expanded 
"mqorematmgfac~lity"~n"cleanairareas"use the"best avail- 
able control technology" (B.4CT) for mlmmlzlng additional air 
pollunon. The program also establishes "increments" [for 502.  
PM10 and SO21 that limit th? cumulative increase m pollution 
levels over rhe "baselme concentrations" m clean air areas 'A 

Demilltanzation facilities must undergo a new source reneu un- 
der the PSD program if they are determined to he a "mqor statlonaq 
source" of ar poll~tmn. or If the) mll be constructed on an installation 
that 1s a mqor  station^ source311 For attanmem a r e a  a "mqo i  sta- 
timar) source'' means a bmldmg, structure, facility, or mstallatmn5'6 
which emits, or has the potential to emit. 100 tons per year of an) air 
pollutant fromaspecifled type ofsration;uJ.source,"-oran) other source 
w t h  the poKent1.d to emit 2.50 tons per year. or more, of any air pollut- 
ant.32E 4 demilaanzatmn facdn) xhich qualifies as a mqor source must 
obtain a PSD permit before construction may hegin m an attainment 
area 323 
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As part of the pernit process, a PSD rewew must be done prior to  
construction to  ensure camphance m t h  the NMOS and applicable PSD 
increments.330 The reuiew ensures that the BACT is used to mimmm the 
plant's air emss~ons, wluk continuous monitoring 1s required to  ensure 
that plant ermssions do not exceed maximum allowable ~ n c r e a s e s . ~ ~ ~  

The PSD increments for SO2 N 0 2 .  and PM are based on a system 
of area classifications that allau State and locai governments to  prevent 
deterioration of mr quality (the "PSD increment") '"In effect, the PSD 
mcrements, when added to baselme concentratmns. represent new am- 
bient ar quality standards far PSD weas ' ' w ~  The state-or the EPA- 
detemunes how much of the available increment the new S O U T C ~  IS al- 
lowed to consume.354 Three area classifications which differ in 
the amount of development ailowed before significant air quality dete. 
rioration wll  be deemed to  hare occurred.335 .Ul attainment areas not 
established as Class I are automatically designated as Class 11, unless 
rede~ignated.~~.  

All of the proposed demiiitaizatmn site3 are located in Class I1 
areas, which allow- for moderate wll-controlled industnal gror th  De- 
miiituizatmn facilities should have a de minimis impact an \iiSibdity in 
Class I a r e a s 3 3 8  

The facility must demonstrate that it will install the BACT far e ~ e q  
pollutant subject to PSD remew. 

[The] BACT must reflect the maximum achievable degree of 
emission reductions, tahng into account energy, emironmen- 
tal, and economic Impacts, and other costs If there 1s a SSPS 

&' S ~ P  ERT, Ur Q u i l t >  Handbook-.k Gmde tu Permilring and Compliance Endrr 
the Clean Ax 4ct (9th ed June 1986) lherrinaffer ERT Handbook]. E\nno\ar\ru LAII 
Hi\aaoar sup0 note 325 at 640.44 

331ERTHandboak ruprunole332. at22 
m I d  at 22-23 
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l n w  soilrc? performance standards] for a f d ~ i l l t ~  s categan 
[the] BACT must be defined at least as stnngmrly J1' 

T analysis is done on a case-by-rase basis 557th SSPS"'y 
mum reqmremenr Under the BACT dnal>s~s, the re\iea- 
identifies rhos? a x  pollution technologies thar have a 

practical a~phcat ion to the emissions unir undei evaluation. Some tech- 
nologyaptioni may be rejected ifthey are shown to be technicall> infea- 
sible or have unarcrprable impacts.?" This has been descnbed as the 
',top-doun" approach. m which the permit applicant 1s required to justify 
why I? Cannot use the mos1 e f f ec tw  pollurmn cnnrrol technology avml- 
able 'I' After the r e \xamg mthontk rejects cenaim technology options. 
the remaining control alternatives are listed in ordw of pffectireness for 
emission control. and evaluated for encrgy, envmnmenral. and economic 
irnpacrs The most effective control option nor eliminated IS selected 
a5 the B A C l  for the source under renew Ju 

After the DACT 1s selected. the h m y ,  in applying for a PSD permit, 
must show that it will no1 exreed my pnmary or secondaq N M Q S  or 
PSD air increments by rhe construction or opcrat11011 of the propos?d 
demihtanzanon facility. 

This demonstration LS expensire and lime consuming because 
the applicant must piesmt one year of contmuous air quality 
monitoniig data. and hasr its demonstrations on that data 

This demonstration IS p m  of the air 
done for rnlelia and all othw regulated  pollutant^ .4 separate mi quality 
analysis IS required for each regulated pollutant that LB expected to be 
emitted irain the proposed p ro j~c t  in asigmficant amount "-Anew source 
ormodificariunmay he caeinpt f romther~qmiementm conduct arquality 
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analysis-to include gathenng i r  qualitymomtanng data-ifthe expected 
emssions increase 1s de mimmis. Ennronmental Protection Agency regu- 
lations establish de mmimis limns 16E 

Each air quality analjs~s is unique, because it must be talored for 
topography of the specific location. regional weather patterns, other ar 
emitters in the ncmmtp. and the projected emissions from the proposed 

Generally, the analysis ulll inrolve (1) an assessment of ex- 
isting ar quality. vhich may include ambient rnomtonng data 
and air quality dispersion modeling results. and ( 2 )  predic- 
tions, using dispersion modelmg, of ambient concentrauons 
that w111 result from the applicants proposed project and fu- 
ture gromh associated uqth the project?" 

The EPAdescdbes howthe air quality analys~sprotects the NMQS 

For a new or modified source. compliance -7th any NMQS 1s 

based upon the total estimated air quality, whch  1s the sum of 
the ambient estimates resulting from ensting sources of ar 
polluuon (modeled source impacts plus measured concentra- 
tions) and the modeled ambient impact caused by the 
applicant's proposed emissions increase (or net erniss~ons 
increase for a modification) and associated grouth3'' 

The K.4AQS and PSD increments are not mutually excluswe. As a 
result. air quality must not degrade beyond the ceding set by the NAAQS, 
even If the source does not consume the PSD increment Increments m 
pollutant concentrauons over the baseline concentration must fall wthin 
the limits set by the EP.4 for each class area If insufficient increments 
emst. the p e n t t m g  authority will deny apermit apphcatim to construct 
a mu- source of air pollution 

The PSD permit applicant must show that the proposed faciht) "will 
not cause, or contnbute to, ar pollution in excess of any . . maximum 
allowable increase [mcrements] or m a ~ l m u m  allowable concentration 
for any pollutant To accomplish this, the applicant must use com- 

project 

as fallows: 

." 
/ I '  40 C F R 5 62 21(e) (19921 Class I wear are the mom ree fnc t~e  Far ~ ~ f s n c e  

ambient a x  vlcremenf~ for mfragen dioxide (annual mean) m Clare I are- e 2 5 ~ K I O  
sranlr ~ e r  cubic meter vl Class I1 a r e a .  1T 1s 26 m Class 111 wear II IS 60 
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putenzed modeling 10 predict il hether the expected pollutants from the 
proposed project xi11 exceed the increments for the ~ ~ T I C I I I P I  location 

D. nze . m m m i r n m  ~ ~ g r o m  a m  T M ~  I 

.keas of the countiy that do not m e r  the \.UQS are known as 
nonattammenr areas. and fall under stncter regulations Each SIP must 
include a nonattainment plan for each nonattainment area inthin Its hor- 
ders '"The plan must demonstrate to the satisfacnon of EPA that The 
area mll  attain that pnrnary X U Q S  as exwditmusly as practicabl? '"'_ 

Tltle 1 of the 1990 amendments IO the CMiinpacr the nonattmmenl 
program hg creating a new control program direcred toward three cnte- 
na pollutants. ozone CO. and Phl-iO. These standards apply for all a r ~ a ~  
designated as nonattainment for any X M Q S  id 

There are tho  stocbpllr SIWS located m nonattainrnent areas far a 
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cntena pollutant These locations, listed below, are directly affected by 
new emission standards established by Title 1 

.4PG . . . Ozone-Current nanattainmeni area (severe-l5), 
maor  source s 25  tons per year of YOC (or nitrogen dmxlde). 

B G D  . Ozone-Current nonattainment area (marginal), 
maor source = 100 tons per year of VOC *OU 

For these nonattalnment areas, the Army must demonstrate to the 
satisfaction of the applicable state that the proposed demilitarization 
facility will not exceed applicable nonattainment limns.3e1 To accam- 
plish this, the Army must meet stnngent conditions to ensure that the 
new source's emissions hill be controlled to the greatest degree pos- 
sible. that more than equivalent offsettmg emissmn reductions (offsets) 
will be obtained irrorn existing sources, and lhat there wdl  be progress 
toward achievement of the SMQS.36? Accordingly, a proposal io con- 
SVUCI a major s ta tmnan source must apply emission cantrol technology 
that results m the lowest achieiable emissions rate (LAER) 3u In con- 
trast, eusting sources of air pollution m a nonattainrnent area are re- 
quired to use reasonably avadable control technology (RACT) to reduce 
emissions for the affected cntena pollutant 

Additionally, the Army will have t o  certify that ail other major 
sources under its control m the state comply w t h  all applicable air qual- 
ity reqmrements. and praiide an analysis to show that the benefits of the 
proposed source outweigh its envumunental and social costs. and pra- 
vide adequate emission offsets m 

3' . l lemfomatmn on the msfallanonilocared ~nnonattmnmentarem was obfoned 
from the Lruted Srares Army Env~ronmental Hygiene .%enc?, B ~ P  L51EtLA Repon, aupia 

SpeLS.~HARepon,supranote 30: 
Houpf supra note 356 at 10.11 Nonatmnment are- ma) be classified L! mar- 

ginal. moderate, serious severe or extreme & the seienfi of nanatwnrnent mcreases, 
the threshold ~uantlfi that defines B malor stabanan source decreases As a result 10 a 
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E .4ppiication oj\SR Requi,mnmits to the Ciiemical Dmnilitonzafm,i 
Progrom 

How do SSR requirements impact the chemical demilitarization 
program? A dmuhtarication facht) IS an emssmn source for air p01h~- 
tion to include rhe folloning cntena pollutants sulfur dioxide [SO?) 
carbon rnonaxid? ICO). nitrogen oxides (Nox), and particulate matter 
(PhIlO) '.'.As a result whenewr The h m y  proposes to ~ o n ~ t m c t  a de- 
militanration facility on an installar~on. it f r s t  niust decide whether PSD 
or nonattainiiient requirements applr The .Urn) then must derermine 
whether the expected ern~ssmns from a proposed faclht) qualify IT as a 
mqor stationan source J ' q  

then the plant IS a major modification ahich requires eirher a PSD or a 

The EPA deflnes a stanonall' S O U ~ C F  as ' any building structure, 
facility. or installation which emits or may emit any air pollution subject 
to regulation under the [Clean h r ]  ?c[ ''. "Boildmg. StrUCtUre. facll l t~ 
or mstallatmn" includes all 

pollutant e m t t m g  acriiities irhich bplong to the same 

adjacent propenies and are under the control of the smie 

nonattamment area pemlt.?. 

lndusrnal groupmg. are located on one or more Lontlguous 01 

persol, . .. 
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Thus, a permit issued for a proposed demilitarization facility may 
cover many different air emismn poinis wthm the mstallation, 6ome of 
which have no connection to the demilitarization facihty.3" 

To delermine if the dmililanzation facility is a m%jor stationary 
source, it IS necessaty to detennine the potential to emit. The EPA de- 
fines this as: 

the rnhxlmum capacity of a stationaly source to emit a pollut- 
ant under its physical and operational design. Any physical or 
operational limitation on the rapacity of the source to  emit a 
pollutant, including air pollution control equipment and re- 
strictions on hours of operauan or on the Lme or amount of 
materiel combusted. stored, or processed. shall be treated as 
part of its design if the iimitauon or the effect it would have 
on ermssions IS federally 

The maximum design capacitr includes any emission reductions due to  
the effects of any planned pollution control technolagy."" 

Although th? denuhlanzatm facility-or any other air emittfrs on 
the mstallalm-may only operate eighl hours a day, five days a w w k ,  
air ?mission calcuialions are based 011 the maximum design capacity, 
which could he rwenty-four hours per day, %even d q s  a week."b Only 
restnctions that are federally enforceable may be factored into the maxi- 
mum capacity ralrulation 'r An Pxampie illurtrates how significant rhis 
can be. One stockpile lucation has swrral coaldred boilpis t l m  haw 
not been used for several years. Although the facility docs not nitend to 
use the boiicrs, lhey are capable of being operated and must be included 
in determining the mtallation's potential to emit. Assuming that the boil- 
ers would operate- continuously, theirpolential to emit makes the inslal- 
latian a major stationaq s ~ u r c e . J ~ ~  Consequently. a propos i  io build a 
demilitarization plant a t  this location iequiies a PSD permit if the derndi- 
tarization plant's potential to emit exceeds the levels established as a 
"significant" net emissions ~nciease."~' 
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The problem outlined abme, hoaeier.  LS resolied by including Iim- 
11s and condmons on the use of the boilers within the te rns  of rhe state 
operating permit for the bailers. O '  These limits and conditions would 
sen e to restnct the bailers' potential to emit below kids set for a inajar 
stationaq source * '  For a limit or condmon to be a legitinrate restnclion 
on the potential to emir that limit or candirion must be federal13 en- 
forceable. which requires practical enforceabilit 
conditions could impose federally enforceable restnctions an the use of 
the boilers These include specifymg limits on boiler capacity restnct- 
mg operaring hours."' requiring certain air pollution control equipment 
or limitmg the tl-pe of fuel combusted-wch as Ion sulfur coal l b ~  

A second memure could Include decommissmmng c e n m  bollers 
and ensunng that the decommissioned boilers are not included aithin 
th? state operating permit ''. Shutting do im certain m ~ s s m n  sources on 
an msrallanon rpducrs the mtallatmn s potential to emir. because many 
different emission poinrs ma) b? IocatPd within a single "stationan 
90urce:' ' 45 a result: 
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temparaneously" lowering emis~ions at another point so that 
there is less than a de minimis increase from the plant as a 
whoie Similarly, modernization of mdmdual points that do 
not cause a net increase in emissions of more than de mmmmis 
amounts are exempt 3i. 

The measure descnbed above is known ag '"neitmg I' The A m y  may 
use this method to reduce facility emissions and modermze or add other 
facilities because all emission points within an instaliation belong to  the 
same industrial 

F Section 112-Hazordous A i r  Pollulants 

The SAAQS, PSD. and nonattanment reqummenw are not the only 
ar p~llut ion standards that may affect demihtarizatmn facilities The 
C M A s  provide a new regulatory process to control the ermssions of haz- 
ardous ar pollutants (HAP) 381 The C . M  list 189 substances as hazard- 
ous air pollutants. many of whch  are commonly used in industry The 
EPA. or the states, may add pollutants to  the list that present a threat to  
human health or the ennrmmmt? ' l  Conversely, either the EP.4 or Khe 
states may delete pOllUtanKS 3e1 The HAP list contains at  least one H4P 
which 1s generated in small amounts by chemical demilitalization facili- 
ties-hydrochionc acid."03 

Section 112(c) of the CX4 directs the EPA to issue a list of catego- 
ries and subcategones of major sources and area sources that emit the 
listed pollutants 3d4 Any source that emits. or has the potential to emit, 
ten tons per year or more of any listed hazardous poliutant or twenty- 
f i re  tons or more per year of my combination of hazardous air pollut. 

'B' DOD Camphanee Guide mupm note 305 ai 3 
'ooSer12L SC.4 E:11%(1983) Margaro~Clnborne The 

~ N % T L R V R E I  RE\n  >1 >2(L90>) TheEP<maiaddpallutan 
a threat of adierse human health effects. io include being e a r c ~  
enmronmental effect- Gnen the toxic nature of chemical agenra if i o u l d  not be unhkel) 

Pilcher, Chief, Eniiroiirnenlal and llanllonng D l i l  
o w e  s u p ~ a  note 12 at63 

- 128 c) 11903). Claibarne supra note 390 at 22 
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An ajor s o u r c ~  and ib subject lo ~ r n n i l l i n  
i s  any source that is i i ~ t  a m.{irri sourc 

list of S O U l i V  iatcgoncs. It IS subJert 
ards  the C M  establisticd promul- 
categonea Sources of hazardous 

RII ,dIutants uitlun thr lisrrd caregones uill be subject to  rechnolog, 

Rrrtirin 112 also requires that m u  or existing sources of HAPS re- 
~rnisbions b) using the "maximum achievable control tech- 
T) Kndrr this rrandarli ~ P W  ~ U I C P I  must meet emssmn 

best prriorining five murcus in that calPgoip -This may rcquir? 

The CAA requires a permit before a HAP source subject to sran- 
d w d s  wi by thp EPA for major UT area sources may be constructed or 
modifird I 4ddit1on~lly an) phvsical change toam;yorsourre or change 
_ _  
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m the method of operation which increases emissmns of any HAF by 
more than a de minimis amount 1s a rnodificatmn that requires either a 
permit or a pemit  

Section 112 requirements probably will not impact the demilitali- 
zatmn program prior to \‘member 15. 2000, unless the states choose to  
impose more ngorous By November 15, 2000, demilita- 
nration facilities will have to meet MACT standards far existing sources 
if hydrochlonc acid (or other HUs) emissions exceed the designated 
level of ten tons per year mdnidually or tnenty-five tons per year 
coiiecnveiy. 

G Subchapter i’-Operoting Permit Regrirerneizts 

Subchapter V of the 1990 C A A k  creates a federal operaung pennit 
program for stationary sources of air pollution.‘“‘ Under subchapter V, 
all states must adopt and implement an air pollution operating permit 
program The programs must m e t  the mnlmum requirements established 
in subchapter Y and EP.4 regulations lo& Bg. Januan. 1995 forty-five States 
and fifty-eight local programs had submitted applications for a Title V 
aperaung p e n t  program The EP.A approved fire state and eight local 
programs One State, Virginia. wag dim.ppmwd.‘m Tius pennit System 
nil1 apply to demilitanzatmn facilities as State p e - i t  programs are re- 
new-ed for subchapter v compliance and approved by the EP.4. 

The goals of subchapter \- include the followmg 

(1) Consolidating arpollutmn control requiremenrs (state and 
federal) applicable to a source m one document to improve 
compliance and enforcement: 

(2 )  Clariiylng how each source must comply with applicable 
requirements and 

(3)  Simplifymg the regulation of indiRdu.4 sources of ar pol- 
l“tl0” 

The neh pemut program 1s designed to  coyer e\ en stationay source 

CT) These standards are expected 10 be less stnn 
a murces are expected to  he published b i  the pear 

(1883), Wllllarnson sagm note 305, at 2108 
*“”States mag deielop and submit to the EPA for approid hazardous air pollufian 

programs 8t leaf &! stnngenf h/ federal wqunements 41 IS C A 4 74lZ(II (1993) E h n  
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subject to any C M  emission srandard.' h lm of rhe features of this 
permit program includes the folloning 

(I)  A p e m n  fee System 

(2) A fixed term for each perniir not to exceed fire years. 

(3) Permit limits and conditions l o  assure compliance with all 
C M  requirements to indud? the SIPS 

(4) .&schedule of compliance. 

(5) The nghr of the EPh  to prevent a state from issuing an air 
permit. unless the permn IS re\iieed to m e r  EPA objections. 
and 

(6)  Authority to terminate or modify a permit '"for cause "1' 

Processing and lssulng any fonll of em,ronmenral p e m n  1s not an 
expeditious process. Ham eier subchapter J' requires mr permit authon- 
ties to either issue or deny a permit wthm eighteen months after rhe 
date of receipt of a completed applicatmn A' This p r o m ~ o n  may acceler- 
ate a permit process thm often takes two to three )ears before state or 
federal regulators issue or deny a permit Khile the purpose of this 
pronsmn 1s to erpedite the permit r e ~ l e x  process iegularors hare the 
discretion to deternune when an application 1s "complete " Gnen the 
complexity and derml required for a permit application regulators un- 
doubtedly will find some defwt that renders a permit application '"in- 
complete ' i f  they are so inclined As a result. the ostensible benefirs 
from this pronwon may prove to be ~ l l u s o i ~  

.U1 state air programs must mfet cenain requirements These in- 
clude. usmg standard pernvt apphcanon fom?s. momtoling and iepol l~ 
m g  requiemems the payment of annual fees b) owners and operators 
authonty to termmare, modif>. retoke and reissue permits "for cause' 

any contiguous state also must notify rhat state of the permir applica- 
tion, and allon it LO submit nntten iecommendatmns The EP.4 has 
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veto authonty over any p e m t  applicauon and must object to any permit 
application that It determines is not m compliance with the CAA or the 
SIP." A pemutting wthonty may not issue a permit over the EPA's ob- 
jection After the EPA's forty-five day re t ien  penod, any person may 
submit objections to the permit to the EPA, as long as those objections 
were raised dunng the public comment period.-l' 

The State's decision to issue or deny a permit is subject to judicial 
review in State c o ~ t . ? ' ~  The EPA's decision not to disapprove a state 
permit, ortoissueardenyapermit ,~ssubjecttorevieamfederalc~~"@ 
Courts generally defer to agency discretion, and wll set =>de a decaion 
to issue an air permit only if it is arbitraly capricious, an abuse of dis- 
creuon, or not m accordance ulth the law 121 

A valid permit senm to centralize all emissions requirements into 
a angle permit document jZ2 Pemuts must specify the follomng. 

(I) Enforceable emission limitations and standards; 

(2) A schedule of compliance, 

(3) Submitung the results of any monitoring no less than e v  
en six months; and 

(4) Other applicable proviisons. to include SIP req~irernents."~ 

Compliance with the terms of the pemut is designed to serve BS a 
"permit shield." '"shieldng the p e n t  holder from actions for operating 
wthaut a permit."'2' The permit may pramde that compliance mth  Its 
terms shall be deemed to be compliance with other pravisions of the Act 
If the permit includes such provisions. or that such other prowsions are 
not applicable."2' All maor source permits with terms of three years or 
more are required to be reopened to Lncolporate my  new CAA require- 
ments that are applicable within eighteen months of the new require- 
ments .26 

K Conclusion 

The requirements of state pemnt programs, the C M .  and particu- 
larly the C k k ,  impact the demiliranzation program This impact uqli 

42 L 5 C .A 5 7661c(fl (1993). Husband ~ u p r o  note 303 at 888 
Husband, sums note 303 
12 K S C A S 7661a(bj(B) (1993) Fllharnson. sl iplo nore 305 at 2104 
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be more keen13 felt as stales full? mple 
quirements presently apply and require e 
area permit before consmxtion of a demi 
rhe.~yandthestatedetem,inedaplant to be amqorsrationaq SOUTCP 

or a mqor modification to an existing miyor stabonmy source The po- 
tential impact of charactenzing chemical agenrr or their constituenE as 
HAPS. 01 subchapter I' operaring permit programs ha\-? yer to be full> 
assessed 

X. Hotardaus t i a s l e  Laus 1 I I ~ ~ l i n g  the Ch~niiral  Dernilzfarizolio,i 
Pr0g7lUri 

The R C R A u  thepnma~federallau.regulatingrhegeneration, irans- 
port  storage trearment, and disposal of solid w a s t e r  IT grondes de- 
tailed "cradle to graie" control for solid uasies that are classified 85 
"hazardous was~e.' ' '" and applies to all demilitarization fac 
including JACADS-as treatment faciliries of hazardous nastes 

The RCR.4 contains rrnngent standards fortreatment f acb  
use incinerators to d e m w  hazardous uastes. It requiulres these fac~htles 
IO canducr a detailed haste  analjs~s and tnal b u n  for the aaste feeds 11 
intends to  process to establish stead1 state rond 
sufficient destruction of hazardous constituents 

hs rreatrnmt facilities for hazardous aaste  the .Arm> s demilitdn~ 
ration facilities must conduct trial bums IO lesi and ensue that e i e n  
furnace used to destroy chemical agent will do 50 within  mission stan- 
dards set by the state Each funlace must achieie a destruction and 
removal efficiency (DRE) rate of at least QQ 9% for the principal organic 
hazardous c ~ n s t i t u ~ n t s  designated by the EP.l for each nasre feed ex- 
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cept Cor thp LIC, which must achieve a DRE of 99.9CI9Wo I J 1  A DKE of 
99.99% means that 9.099 molecules of a compound are destroyed fur e e  
ery 10.000 moieruirs thal mter  the incinerator "'The state and the- EPA 
assess the resuits of the tnal burns and estahlish (in the pemut) routine 
operating conditions for future operations Demihtarization fmiities must 
pef lum trealment operations within thp ranges specified in the permit. 

In addition to establishing these operating conditions, the stat? ;md 
the EP.4 require that incmwaton have continuous nionitonng and auto- 
matic controls to shut off the waste feed whcn operating conditions U P  
exceeded.4J5 The Army w e d  two techniques to  monitor emissions. The 
Automatic Contmuuus Air Monitoling System (ACAMS) is the primary 
chemical agent monitor that prm-ides war real-time detecrion of agent 
releases within the facility It tnggem warning a l m s  in the facility CVII- 
trol room when the agent LS detect?d.i.'o The other technique IS thr D?pot 
Area h r  Monitanng System (DAAMS), which is used to confiim or dis- 
prove ALAMh readings and to monitor air quality around the facility for 
agent:'. The AC.4hlS and D4A\lS are state of the art systems that pro- 
mdc continuous ar momtonng of all emissions The dupiieatim vwr- 
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lay of monitors and their ability to detect amounts of agent much less 
than that allowed by regulation, prmidcs near real time ar momtonng 

Tnal burns \<ere conducted at J.4CADS for three mciiieratoi sgs- 
tems (LIC. DFS and MPF) to ascertain compliance \%ith RCR& Part B 
p e n t  requirements These tests re\ealed that the systems met or ex- 
ceeded ail RCRA permit standards For mstmce. the DRE of the princi- 
pal argamc hazardous constituent (m this case, mustard agent (HD)) must 
be at least 90 9999% (far the LIC) The RCRA tnal bums for HD nirhin 
the liquid incinerator reveakd a DRE ranging from 9 9  99995336 to  

Tnal burns for nene agents pronded smdar results 44-  

Chemists" analyzed approximatel) 136 potential pollutants in 
samuleiles taken from gas emissmns duniig the JACADS tnal burns An 
mhalatmn healrh nsk assessment eialuated the carcinogenic and nan- 
carcmogemc health nsks and found that they nere mconsequeiitial 
The RCRA tnal burns indicated the presence of chrommm in the LIC slag 
(the residue left over from the incinerarmn process anhm the liquid in- 
cinerator) (.+ Annalysis of the slag detected chrorniiim m sufficient con- 
centrations to make It a hazardous wasw Cansequentl). the JACADS 
Operations and hlainrenance Contractor (OhlC) disposed of the slag in a 
RCRA-regulated hazardous waste landfill Solid xastes produced by 
the deactivation furnace system contaned lead. cadmium. and chromium 
.b a resulr the OMC transported solid waste residues to a permitted 
landfill foi disposal as hazardous h a t e d  The OhIC under the direc- 
tmn of the Arm>. also conducted dmanstrarion burns under the Toxic 
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Substances Control Act (TSCA)i*i to e>aluate combustion efficiency. the 
feed rate, and the amount of PCBs introduced into the Deactivation Fur- 
nace, and t h e r  DRE 

Asmilarsedes oftnal bumsunderrhe RCRAandTSCAareplanned 
far the TOCDF and will begin as soon as Utah certiiies the facility's can. 
StlllCtlOn.'jO 

The JACADS tnal bums and operations are not the on13 RCRA-re- 
lated actmty takmg place in the demihtanzatmn program. Efforts are 
ongoing to prepare and submit RCRA, C.U and TSCA pemut apphca- 
tmns for the remaining CONL? sites. Additionally, a basic policy ques- 
tion confronts the stockpile program-at what pomt. if ever. do chemi- 
cal munitions and matenel in the stockpile become a hazardous waste? 

The DOD's long-standing position has been that ordnance (either 
conrentional or chemical) does not become a haste  until it 1s designated 
for destruction and 1s transferred to a demilitanzation facility This usu- 
ally occurs when a demilitanzatmn facilxy receives the ordnance and 
the last approvalauthodty acknowledgesrece,ptoftheordnance bysign- 
~ n g  an .hrnunition Transfer Record."l or its equnalent."' The EPA did 
not agree with this posmon, stating 

Once there is an inrention to dispose or destroy munitions, 
thew storage as well as transponauon would be regulated since 
they are hazardous waste Therefore, the storage and rrans- 
portation of mhtary munitions that are hazardous waste are 
subject to RCRA prior to dermlitanration 

Should the chemical stockpile be construed as hazardous waste 
while it IS safeguarded in storage igloos under . h i y  control'4Y Although 

biphenbs (PCBsj met TSC.4 requirements in three offourlvns .Iddnlondly no hldragan 
chlonde KW defected dunng the OVT2 fnd burn Accordingly, dl OVT 1 and O\TZ m a l  
b u m  uere successhrl 

'' Telephone mte~ueus  ulfh Timoth) Thomar Project hlanagel. TOCDF Way I 
1995, Dand Jackson Proiecr\Ianaeer(Juoe33 1995) 

i 1 Dep'r of Defense Form 1316 I. Dep t of .Arm) Form 4505 (.hrnunnmn Trmster 
Record). or eounalenr 

''TheRCFtAreguIatlonr deflne marenaliasasolld waste dfhe) areabandoned bg 
beme dlsaosed of burned or  incinerated or accumulated stored or treated ,but not re. 
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there IS a Statutory directme. as well as the potentml treaty requxement, 
to destroy the stockpde. it makes little sense LO impose RCR.4-related 
requirements on 8 stockpile that LS already subject to  intense regulatory 

Adding RCRA requmrnenrs to the storage and transpan of 
chemical munitions would provide no significant additional protections 
for either the public or the enmronment These mumtions already me 
secured, monitored, malntaned, and are subject to careful regulatol) 
control?" 

Congress addressed this issue in the FFCA by directing the EPA to 
propose, after consulting w t h  the DOD and appropnare state officials. 
regulations identifying when military munitions (including chemical 
mumuons) become hazardous wastes."-The DOD and The EP.4 are work- 
m g  together TO prepare a new'regulation uhich will ideniifj ahen  m~li-  
t q  munitions, to include chemical munitions. become subject to  rego- 
lation as hazardous wastes Km 

Recovered nonstocbplle chemical mumtione and matenel are on 
the other side of the spectrum. Fex would argue that munitions dug out 
of a pit are not "discarded or "inherently wAe-hke ' I  Thus, the question 
becomes whether these munitions and matenel are hazardous under the 
EPAs definition Initially, it appears o b m u s  that recovered lethal chemi- 
cal munitions aould be hazardous waste But the r e m  "hazardous wasfe" 
1s not a genelic t e r n  for everjthing harmful. but is a carefully denned 
term with specific technical meanings To define this term, the EPA has  
prowded an extensi~e list of hazardous wastes from nonspecific sources 
and from specific sources These lists do not include cheniical agent, 
or their chemical components. although certmn stales have listed chemi- 
cal agents as hazardous waste?. 

The only remaining categones of hazardous nasle are those solid 
w a s t e s  that exhibit the characteristics of igmtablhty reactivity, 

" S e e  id t 261 2 
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corroai i t~ ' ,  or t a x i ~ i t y . ~ ~ ~  Once agan, a rendency exisrs to assume thar 
chemical agents are t o m  A remew of the descnption of the t o m  char. 
acrenstic, however, reveals that chemical agents do not meet the cn- 

nor do they exhibit the characteristics of Ignitabilit>-'82 or 
corroa~it~. '"  Rcacthity is the only charactedstic that Reac- 
tnitp IS descnbed. m pa2t, as a representative sample that is normally 
unstable and readily undergoes \iioient change without detonating, re- 
acts \iiolently tnth water, forms potentially explasiie mixtures with wa- 
ter. when mixed with hater  generates toxic gases, 1s readily capable of 
detonating If  subjected to a strong initiating source, or is readily capable 
of detonation at Standard remperarure or pressure j6j In 1984. the h y  
agreed with the EP.4 that >I55 chemical rockets-which canied GB and 
VX "ere  agents-were a reactive hazardous waste, and that the installa. 
tmns where rhese were stored would seek hazardous waste storage per- 
mits for the storage igloos This charactelization was based on the 
unstable nature of the rockets. and not the agent contained within the 
rockets."~XS for other stockpile Items, present Army policy considers 
these munitions t i  be hazardous waste when they are dehvered to  the 
munlrlons holding area and transferred from the storage account to  the 
dermlitaization account Additionally, as a matter of policy, the Army 
generally has conceded, rhat recoiered nonstac!wle chemical mumtions 
and matenel are reacrive hazardous wastes 

Even if chemical mumtione and materiels were nor considered to 
be hazardous watte, it does not mean that chemical agents nauid be 
shipped on the Satmn's highways and ralraad system-in a manner simi- 
lar TO many comrnon industlid chemical producrs (such 85 phosgene 
and chlonne) IC simply- would mean that the RCRA requirements w-auld 

'"Sertd 8281 14 ChemicalengineeiJmLSAC~IDAhilveasswedUiafafferapply- 
m g  the lest nierhads deirnbed 1" Appendln I1 the extIacrfIOrn arepresentstwe sample of 
chemicalagent doernaf confan any afthe contamlnantrhrted mrheappl~cablerable 

'*'Id S 2 6 1 2 l  
Id E 261 22 

' & I d  6 261 23 



80 MILITARY LAW REVIE ii [ \bl .  146 

not apply to the storage. security and t r ansp~ l t  of such m m s  Instead. 
rhe by's chemical suret>- regulations would continue to regulate thesf 
agents 4.' 

XI State L a w  Affecting Chemical Demilitarization 

A grown& bod) of state law exists which seeks to direcrly regulate 
chemical demilitanzatmn operations conducted m apmicular state Some 
states to include Kentucky Indiana. Mwland  Oregon. and Utah haxe 
determined cenanr chemical agents to be hazardous w m e s  

Kentucln. Reiised Stature 224 i0-130(2) (1'392) lists GB, IT. and H 
as "hazardous wastes for the purposes of regularion of the treatment, 
starage and disposal of the i i a ~ t e s  under the delegated authontg of [the 
RCRAJ ''.T The stature includes other reqo~rements directed at the chemi- 
cal demihtanzatian program.' The same statute requires that before 
state ennronniental regulators may issue a RCRA permit to constmct 
and operate a derniliranzanon plant. an operational faclhry comparable 
to the proposed facihty--such as JhCADS or TOCDF- must demon- 
strate a destruction 01 neutralization eftioencg of 99 [1999% for each sub- 
stance proposed to be treated or destroyed The facihtg must deman- 
strate that this destmcnon efficiency can be achieved dunng [lie design 
life of the faality under all operating conditions, including malfunctions, 
upsets, or unplanned shutdowns 4-1 The JACADS tnal bums and O\T 
demonstrated the requisite DRE. 
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Indiana Statutes Annotated 13-7.8.6.3 (1992) hsts GA, GB, H, HD, 
and HT as hazardous u a s t e ~ . ' ~  T h ~ s  statute prohibits state environmen- 
tal regulators from issuing a permit to constmct or operate a hazardous 
waste facility unless the application demonstrates that the descmction 
technology has been used m a comparable facility for a time sufficient to 
show that the facility has destrored or treated 99 9999% of the chermcal 
munition processed The applicant also must demonstrate that monitor- 
ing data from the comparable facdity shows no nsk or acute or chroruc 
health effect or ad7ene miironmental effect 

Malyiand recently enacted a law which establishes its policy on 
the treatment of chemical warfare matenel within 11s borden."j Effec- 
tire as of October 1. 1993. this lax requires the h m y  to demonstrate that 
Its proposed facility can meet certain standards before it can use a per- 
mit to consimct and aperare the facility.Cn Baseline technology can sat- 
a f y  the Maryland requirements, as it perrams to the DRE and emssion 
standards. All concerned citizen groups and state and local government 
w11 renew and comment an the h y ' s  proposed plans and permit ap- 

ending &I of mcreaajmg regulatory requirements, designed to send the i&kmle io m. 
other mare desenmg state for ireatmen1 The effect would be to smk the program m a  
moras35 of state sratutow and regulstov requaements. and defeat the 1111 of Congress A 
challenge to  the stale la_r m federd mu". 01 legiilafive relief may be necessav if the 
infemretatmn proiided by former member of Congress. Reprerentatne Mchllllen IS ~ C C U  
late He irewed the K e n f u c h  and Indiana statutes az essentlallr prohh tmg  any chemical 
weapons incineration Conference repon onH R 2100 harional Defemehurhonnatian Icf  
for F'acal Years 1992 and 1893. 137 Cob6 REC 9666 (1991) 

(1) Thatthe pmpoied ~n~ine ra to r  technolog C ~ ~ S ~ P O L I I  mer all applrcable 
federal and itale peflommce standards ~n a comparable operational facllili 
(2) ThLemisSiOnS andmonrronngdatafromacomparablefacillrg meet state 
standards 
(8)The ORE oi999999%'01sachierablefor.ach chem~iwarfarematenalfa 
be inemerafed a the faeiifi 
(I)Thaftheapplieanr,r.ill i i ippanandfuadaplanthaf demonsfrafesrheca 
pabilm of remoimg rheltenng and proteclmg penons from the largest area 
B I  nrk from d uors~.caae release 
(j;Thatrheapplieanriifovndta haie full) evaluared all reasonable airema 
five methods for treatment or disposal. to include transpan to a legs popu- 
lated dirpoialsile 
( 6 )  That the goierning bod? of each county and murucipal bod) included 10 

the uonf caze release hm B reasonable opponunin to r e n e w  and proiide 
comment on the iaclllfi permit appllcarlon and The emergencypreparedneha 
Plan 
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phcations. sarisfsing public comment requirements. The .Arm> the state. 
and affected local communitws nil1 delelop emergency preparedness 
plans that address the possible release of chemical agent '~~ 

Arkansas lawmakers introduced a bill that 1% ould list certain chemi- 
cal agents as hazardous $5 astes and prohibit the transpon of th?se agents 
uithm or through the state. iunh limited exceptions The bill did no1 
pass 

Utah Slatyland. and Oregon ha\e listed certain chemical agents 111 

their admimstratne codes as hazardous wastes Utah lists residues franr 
drmiliranzatmn trearment and testing of nene. m h t a q  and chemical 
agents, IO include GA. GB. H. HD HT L and \X as hazardous masre6 
The RCRApermn issued by Ltah for the TOCDF cmers the specific rr- 
qmrements for the transport and disposal of scrap metal from the metal 
pans furnace. as well as ash from th? remaining mcmerators. Manland 
has listed waste mustad (Hand HD). as well as uaste n e n e  agents (OX. 
GA. and GB) as acute hazardous wastes Oregon has listed nen e agents. 
such as GB and VX. as ivell as mustard gas, as hazardous wastes that 
are subject to state toxic use reduction and haardous uaste reduction 
requiremenrs.'g 

XII. .4lrernatwe Technology Study and NEPA Implications 

Section 173 of the 1993 Defense Authorization Acr.'? directed the 
A m y  to submit a iepart to Congress no later than Decmber  51 1995 on 
potential altermatires to the use of baseline technolog C o n g r w  direct& 
that the repon include 

(1) .An anal ye^ of the repon of the committee on alternarive 
chemical demilitarization technologirs of the \ational Re- 
search Council [ S R C ,  of the Sational Academi of S c ~ n c r s .  

(2) .Any recommendations that the National Academ? of Sci 
ences makes to the Army regarding the repoit of that Com- 
midee. together n n h  the Secretaq's evaluarion of those rec- 
ommendations. and 
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(3) A cornpaison of the baseline technology and incineration 
process w t h  each alternative technology evaluated in the re- 
pon  . . . [that the NRC] recommends!" 

In response to the cangresaanal call for further study the NRCW 
agreed to conduct two studies m alternative disposal technologies. The 
Committee an Alternative Chemical Demiiitanzation Technologies 
(CACDT) completed the first study in the summer of 1993." The second 
study, entitled "Recommendations for the Disposal of Chermcal Agents 
and Munitions," was released to  Congress and the Army in mid-Febmary 
1994 This study, conducted by the Committee on Rewew and Evalua- 
tion of the A m y  Chemical Stocbi le  Disposal Program, conducted a re- 
view of avmlable technologies for the disposal of the chemical stoclrpile, 
and provided findings and recommendations to the Army 

In the first Study, the CACDT identified five goals of the Chemical 
Stockpile Disposal Program: 

(I)  Meel congressionally mandated and international treaty 
demilitanzation requirements; 

(2) Reduce the nsk of agent release to nearby communities 
from either continued storage or demilitanzation operations; 

(3) Ensure acceptable concentrations of toxic chemicals in 
gas waste streams from demiiitanzation operations; 

(4) Minimize liquid waste disposal problems by minimizing 
liquid discharges, and 

(5 )  Minimize solid waste disposal problems by oxldatian or 
converting organic compounds into innocuous forms.'8' 

To satisfy the goals set forth above, the CACDT identifled two al- 
ternative strategies to the baseline program, which focus on reducing or 
changing the wste  stream. The f m t  strategy would use low-tempera- 
ture and low-pressure liquid phase-detoxification processes-such as 
chemical hydmiysIs-or liquid-phase proce~ses  that oxidize chermcal 
agent." This process, commonly referred to  as chermcal neutralizauon, 

' " I d  I173(*) 
'q'The Sauond Academi ai Srienrei, irrpniate nonprofit, self-pemehating s o w  

ery of distinguished scholars engaged m sclentifle and angineenng research. dedicated to 
rhefurthprancrof.cienceandtpchnalagandrofheirunef~orrhegeneralrellarP Basedon 
IhpnurhanrroffheehanergivpnraitbprheCongresrh 1863. Lhehcademyhm?amandate 
that requa?a I, 10 adilse the federal government on scientific and fechrucd matters. PRC 
Alfem~tne  Technologies R ~ p o n .  mym note 22 

* * " I d  sf r 
'"I Svr Disposal Recommendations mpra note 6 
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would convert chemical agent into less toxic compounds Rhik this pro 
cess has positive aspects. It also has some senous difficulws For ex 
ample. neutralization generates a u aste stream that 1s greater m VOIU~IP 
than the stored stockpile of chemical agents *"' Funhermore. the initial 
detonficanon process may not satisfy international t ieatyrqumnimts  '' 
and would require addmanal treatment of the liquid waste streaim [o ren- 
der It nonhazardous While final treatment of this amre stream after 
initial detoxification could be done at another site transporting hazard- 
ous waste to another Site for treatment could be expecred to encounter 
stiff public oppos~tmn 

In its l a o r ,  the strategj of on-site neutialinarion may allow srorage 
of the treated matenel for subsequent on-site mcineratmn. or tramport 
to another sit? far final treatment ''! For rhos? hxmg near an existing 
storlrpile ate.  hoaever the principle advantage is that It offers the pros- 
pect of transporting the stackpile after detoxificarion to some mhw sit? 
(unspecified) fa, final treatment Kmther this course of acrmn would 
sarisf) the critics who are adamantly opposed to incineration ofthe srock- 
pile a1 any site remans to be seen ii5 The S R C  iecogmzed that this strai- 
eg) would require fire to  ti\ elre years of additional rime for research. 
deielopment. and demonstration of neh technologies It a150 would de 
lay final disposal of the explosives and conraminatrd metals that are 
bsproducts of th? demilitanzatm process 

The second strategy resembles the present .km) strategg in that 
on-site oxidation (mcmeranon) uould be conducted It vams from the 
.by's plan howeier. b) calling lor a two-step process. As m the first 
strategy. the ininal step would detaxif? the agent through chemical neu- 
tralization The second step ~molves on-mte incineration to complete 
oxidation.'" This process uauld comen the a a s t e  stream from drmili- 
tamation into salts carbon dioxide. nater and dPcontaminated metal 
In addition to  this second strategy, the CACDT considered possible modi- 
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iicatians to baseline technology as well as alternative processes One 
alternative would use pure oxygen rather than ur in the incinerator to  
reduce the volume of gas e m i ~ s i o n ~ . ~ ~ ~  The CACDT also believes that 
replacing the internal linng system -7th electncal heat would further 
reduce gaj emmsmns.igs 

To funher reduce the nek of potential release of agent. the CACDT 
discussed implementing a closed system for gas emismns into baseline 
technology The baseline system presently wn t s  gas ermssmns into the 
atmosphere through a stack after it passes from the incmeratar. through 
the afterburner and p ~ l l l l t i ~ n  abatement system."@A closed system would 
store ali gas emissions under pressure and Test its contents to certify 
that the waste ~Tream 1s safe far disposal prior IO ventmg the emissmns 
into the atmosphere jrn The CACDT suggested that a system of four gas 
holders could be used to store gas emissions. As one gas tank IS filled. 
mother could be analyzed, a third emptied, and a fourth could s e m  as a 
~pare .~@l  Storage and certification promdes the public additional assur- 
ance that gas emissions from demilitarization operations pose no mea- 
surable nsk to human health or The eniironment. This musT be balanced 
against the disadvantages, to include cost, and dismptmn to the con- 
sTmctmn and processing schedule. These suggestions would have to be 
designed and thomughiy tested before they could be implemented at  a 
demilitanzatmn facility If adopted, these suggestions would delay con- 
struction for years Even if successfully designed and constructed, a 
closed system also would disrupt daily demhtanzatmn operations to  
allow the testing and analysis of the gaseous wastes collected in the 
pressunzed conramers pnor to release.jo2 

Throughout the report, the CACDT focused on the need to reduce 
the potential for release of agent into the atmosphere This analysis 
does not State or imply that baseline technology mli  not work or is defi- 
cient Instead, the purpose of the report IS to discuss possible alrernarive 
destruction technoloses to replace, m p a i  or in whole, or to  be used in 
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addition to baseline technologp.."' There 1s no attempt to conduct a cos0 
benefit a n a l y s ~  of these technologies The CACDT 1s concerned with 
what may w ork-not w hether the technology i s  worth the investmmt of 
time and tax dollars Additionally, the report made no specific rccom- 
mendations as to whether any of the technologies should supplement or 
replace baseline technology 'C Nevertheless. the CACDT explained that 
developing any major new technology from the stage of laborator? data 
development through a demonstranon facdity would probably take nine 
to twehe yeambo6 Problems associated a x h  public acceptance or ob- 
raining the necessay ennmnmental permits would cause additional de- 
lay.*; Alternatively If a new technology LS only a small modification 01' 
an existing, commercially available technologs, rhcn less time would br 
required m development as 

Atthenmeofthefirst SRCreport, t he~ , J . cou ldno tp r~d ic t schQd-  
ule impact, because na one knew If  the NRC would recommend an a l t w  
native technology Severtheless, the PMCD provided the NRC a cost 
schedule, and regulatory compliance impact m the e ~ n t  that the S R C  
did recommend an alternative technologg. based on seieral assump- 
tions 

(I)  Pilot operations we required, but no significant ne\%- con 
stmction for a pilot facditp 1s required 

(2) The CAMDS faciht) can be modified to peliom the re- 
quired pilot operations: 

(3) The three low-volume facilities w l l  b? constructed sirnul 
taneausly; and 

(4) Only one alternative technology will be pursued in both 
the laboratory and pilot phases.'-. 

These assumptions included the follow-mg 

Based on these assumptions. and pronded that all pilot opera- 
tions go smoothlp and all environmental permits are processed expedi- 
tiously. the PMCD stated that "the schedules depict APG chemical agent 
operatmn~ being completed m March 2007, S . U P  bcmg completed in 
January 2007, and BGAD m July %O08.''-1- This impact IS unacceptable. 
because it would result m the demilitanranon program exceeding the 
deadlines mandated by Congress and the CKC To make matters worse, 
the projected schedule impacts are "best case" estimates. The actual 



19941 CHEMICAL DEMILIT4RIZATIO.V PROGRAM 87 

impact on the schedule probably would be much greater, because pennit 
applications cannot be expected KO proceed expediciously. For example, 
the h y  has little influence on how rapidly a state WU process a RCRA 
permit apphcatmn In the past, states hme  taken twenty-four to thirty. 
SIX months to process these applications. Additlonail>, Implementing a 
new technology could constitute significant new information that would 
require a supplement to  the FPEIS. Prepanng supplement- documen. 
ration, together myth complpng with public notice and heaing require. 
ments, could add an additional two to three years to  the schedule 

The release of the final report on alternative technologies m Janu- 
ary 1994 resolied the uncertainty concerning the SRC's recammenda- 
tions.51Z The repolt completed the SRC committee's retiew of avalable 
technologies to  treat the chemical stockpile, and presented the Army 
w t h  recommendations to  use in developing Its own recommendations 

The NRC committee's basic recommendatmn was to  endorse 

The baselme system has been demonstrated as a safe and effec- 
tive disposal process for the stockpile 'A  

In its re\xw of alternatire technologies, the committee selected as 
its prim- cn tenm "the rnimrnizatmn of the curnulatire adverse conse- 
quences from all relevant nsks over the full duration of the disposal pro- 
gram In evaluating risk. the SRC euammed the nsks associated with 
baselme technology, and compared it with continued storage of the stock- 
pile pending development of an alternative technology. The NRC con- 
cluded that: 

any reduction in disposal nsk afforded by M alternaure tech- 
nology hill be more than offset by the larger cumulative nsk 
from extended storage. . . Given this eTidence, the disposal 
program should not be delayed pendmg development of de- 
taled information on alternative technologies.''e 

There was only one alternative technology which the S R C  consid- 

to Cangress.5!3 

baseline technology: 
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ered promising enough to warrant evaluation and de\elopment--chemi- 
cal neutralization, fol lawd by secondw treatment '-. According to the 
SRC committee neutralization IS only suitable 10 treat agent Incinera- 
tiOnistheanlyfeasiblpwaytotreat energeticsortoderouiymetalpalrs 'le 

Howe~er, the S R C  committee noted that neutralization has se\eral sen- 
om drawbacks First. neutralization creates a large volume of hazardous 
Aaste that requires treatment Second, neutralization may not satisfy 
the CWC's requirements. because for certain agents the process ma) 
not be me\ersible Finally. neutralization. fallaxed by trampolr to  
another site for secondary treatment IS dependent on finding acceptable 
transportation routes and receiwr sites willmg and able to treat the ma- 
teriel.'?- 

The SRC committee did nor adopt the proposal of the first report to 
modif>- baseline technology by creating a closed system for gas emis- 
sions. Instead. I t  recommended that the .&my enhance the baseline system 
by adding charcod filter beds to  treat all exhaust gases These filters 
would scrub all gases emitted from the common stack. thereby adding 
"addmonal protectmn against agent and trace organic emissLons, e i  en in 
the unlikely event of a substantial system upset '":? 

In response to Congress's directive the Army submitted Its required 
repon on alternatne technologies on Apnl 11 1994 In the report. the 
. h y  noted that the NRC endorsed baseline technology as both safe and 
effective m desrropng the full range of munitions and agents in the stock- 
pie .>/ The A m y  also accepted the NRC's recommendation to use car- 
bon filters to treat all exhaust gases "' 
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The N R C s  recommendation as implemented by the A m y ,  could 
have several beneflts. Rrst, I t  would promde additional assurance to the 
public that the . h y  1s taldng every feasible action to protect human 
safety and the eniironment.s2d Second. it nould reduce other industnal 
pollutant ern~ssmns,~~~ thereby defusing much of the concern about any 
possibility of long-term health effects due to  low-lwei air emissions. R- 
naiiy, it may satisfy Kentucws requirement for a 9'3 9999% operating 
efficiency under all operating conditions, to include malfunctions, up- 
sets, or unplanned shutdauns j2* 

The NRC commiItee's final report and recommendations raise the 
question of whether a supplement to  the F'PEIS 1s requred As a general 
mie, a federal agency must prepare a supplement to  an existing emiron- 
mental impact statement when it makes a substantial change m a pra- 
posed acuon that LS relevant to endronmentai concerns, or if significant 
new circumstances or information arise that are relevant to enwronmen- 
tal concerns and which bear an the proposed action A recommended 
alternative technology would meet this cnteda if it is ne%, information 
that "udl affect the quality of the human enbiironment in a significant 
manner or to a significant extent not already considered "530 Same of the 
alternative technologies discussed in the S R C ' s  final study-such as 
cryafracture or chemical neutralization-are not new and %'ere consid- 
ered when the Army onginally selected baseline t e~hno logv .~~ '  Similarly, 
the installation of beds of charcoal filters on the common stack IS not a 
new technology or new informanon that would reqlure a supplement to 
the FPEIS jgZ The J.4CADS already IS using activated carbon filters to 
process ventilated an  within the demilitarization facility, and TOCDF 
has them as well The NRC's  recommendation simply expands the use 
of carbon filters as an addiuonal safeguard a' 

and ennronmenti  pmteehon The . h i  recommends m eialuatioo at Tooele and parallel 
~mplemenmlmof acarbonfllrermodifleationrotheBare1meproce.r' Id 

at3-13 mheirmgconcludedmthiJreponrhatimplemenUngcarbanf~rerscan 
o c c w i l t h  little ~mpact on schedule and enhance the Bmelme process en>vonmental md 
sdetvperforn~ance The e i t imafedcosr to ther~a)era  126Dmllhan 

Marsh Y Oregon Safural Renavrces Couned 490 U S  360 (1969) 
Cllofractwe 13 not an dfemaflra rechnologi t o  mcmerafmn. but anlyto the me- 

chmcsl dlimsembly, punch and drun 8ajpecW of bareline techndom 
6/1 Ser 40 C F R  45 1601 6, 1602 O(bj(4j. 1503 (19921 for requirements aSmClsred 

with preparing a supplement t o  an eniironmenm impact statement See ais0 4ltemafne 
Demlhfanlafron Technology Repon Sllpro note 1 2  at 3-13 "The addlflan of carbon flltra- 
LionfofheBa~;ehneincinerationproceaedoesnotrepre~entan alternative technolag,bul 
rather a modification fa a mature, ~ r m e n  technolorn for chemical afociDlle deSfrYCUon " 
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XI11 Program Cntics-Can They Stop the Demilitanzanon Program' 

Critics of rhe .%my's demiliranzation program generally come from 
two groups-those who caregolically oppose incmeration, and those ivho 
oppose any treatment af chemical agent m their cammumty. These groups 
are well organized and adamant in their opposition. so much so that in 
one public meeting a citizens group representatlie speaking in f&or of 
baseline technologyhkened himself to"Dr Kerorkian addressing anght- 

Opponents of the A m y ' s  program generally emphasize that mcm- 
eration IS an undesirable treatment process.'9i Opponents also express 
concern far the adverse impacts that they believe the program  ill haw 
on ar quality. human health. and the eniironment" These include the 
nsks alchemical agent releme dunng the rranspon and processing of 
agent ar rhe demilamzatmn facility. and health nsks related 10 emis- 
sions and other waste streams generated a1 rh? faaciln.~s' 

Opponents from the stockpile communities seek to compel rhe .h> 
to find another alIemmve-usudly mvolnmg transport of the munitions 
to some other 'remote".3* disposal location x" Some critics propose that 
the .Army drain the chemical agent from the rnumnons and store It until a 
"safer" technology 1s deleloped Others propose that the Army rransport 
the stockpile (from their local area) without rreatment, and still orhers 
promote chem~call) neutralizing the agent, and then transpomng 11 for 
additional treatmen1 

*I1 these proposals lead to stgnificant difficulties The .Amy exam- 
ined rhe transportation option and rejected It because Lt mtuled a greater 
lisk ro public health and safeti. while reqmnng " Y ~ S T I Y  mor? complex 

to-llfe rally ,,Sj 
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secunty, emergency response, and safety requirements:u2 Draimng and 
storing the stockpile in the hope that a "safer" technology will one day be 
developed is like promising to balance the federal budget by elimnating 
waste-long on promse, short on results. More imponant, riils altema- 
tme would \.idate bath the congressionally mandated destruction dead- 
line, and the CWC. Finally, engaging in on-site chemical neutralization 
wll subject the local communities to the nsk of moving, disassemblmg, 
and treating the munitions, before transporting a much greater quantity 
of hazardous waste to another destination for final treatment. The com. 
mumties designated to receive these wastes for treatment or storage, as 
well as those living along the transportation corridors, will be less than 
enthusiastic about the various transportation alternatives 

X N  Chemical Release at Johnston Island 

On March 23, 1994, a chermcal agent was released into the auno- 
sphere from the JACADS facility. This release occurred while the LIC 
was shut down far routine maintenance. Bath the primary or secondary 
chamber of the LIC were cooled dawn to p e m t  worken to  enter the 
chambers m protective suits to  remove slag (metal residue). D W  the 
entry, the burner fuel line was msconnected and the agent feed line mto 
the LIC was dmconnected. Thirteen m u t e s  later, the LIC room ACAMS 
indicated a high level of agent One minute later, the common stack 
ACAMS recorded an agent releaseM3 Five minutes later, the common 
stackalarmedat IQASC, andanACkMSoperatorreadtheactualleveias 
18 ASC." 

The ACAMS located m the Munitions Demilitarization Building 
which contains the LIC continued to detect agent for several hours wMe 
the common stack ACAMS generated alarms for t l l t y  minutes bS The 
DAAMS located on the penmeter of the JACADS facility did not detect 
agent a t  any time.M6 

The Department of Health and Human Services determined that 
the stack release of GB would not have posed any health threat to the 
general public or warken,  had anyone lived, worked, or otherwise  been 

%*Record of Decmon. Chemicd Sfociralle Dlsoosd Proeram iFeb 23 18881 
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In the location of the maximum ground level concentration The EPA 
conducted a similar remw and reached the same conclusion jr 

An internal mveeugatmn conducted sholtly after the event deter- 
mined that the uorkers had not purged the agent line feed into the LIC 
before opening it ‘-’ Consequently. a h e n  workers opened the agent feed 
line it leaked residual agent mto the LIC. Exhaust fans subsequently 
sucked agent through the p n m q  and secandaly chambers of the LIC. 
through the Pollution Abatement System. and into the common stack 
Combustion of the agent nas not possible because the incinerator was 
shut donm at the time to  permit Fntly. 

In this ~ n s m c e .  installing a carbon filtration system to the cam- 
mon stack would have prevented the release of agent into the atmosphere 
.by exhausr from the demhtanzatmn facilitj dunng shutdann condi- 
tions would haxe been rented through a senei of carbon filters 

U h l e  the release of chemical agent ai the JACADS is regretrable it 
highlights the necessity to expeditmudr destroy the chemical stockpplle. 
The longer the Sanon a a t s  the larger 1s the rumulatiie risk from ex- 
tended storage of the stac!qplle This nsk xes recently eiidenced at TEhD. 
where the stockpile includes one-ton containers of mustard agent In 
late August, 1993, a large pool of mustard agent under a dripping r a k e  
was discovered dunng a routine inspection of the ton container storage 
area A m y  imestigatars determined that the valve had fmled alloamg 
approximately 12.5 gallons of mustard agent to leak onto the ground The 
agent and contaminated soil were recowred chemically treated and 
stored as hazardous waste 

xv Concluwo” 

While members of the public and special interest groups continue 
to reiieiv and debate the ments of baseline technolog) and tanous alter- 
native technologies, time IS luiining out far the stockpile The deadline 

JhChDS Report supra note 313 at 2fl concludes 
There 1s both phyalcu eildence and iniarmafmn callecred dunns ~ l l t ~ n x i s  
that indicates no fuel 011 \\_ rranrferred through the fuel 011 purge m ~ f e r  
dunnp the apenr line purge artempled on 22 March I991 The musf probable 
caurefornofuel o i l f l o r  fhrou%hrhepurgelinecauldbeatrnburPdro aialve 
onrhe fuel 011 purge line not helng opened or blockage 10 the liiie 
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of December 31, 2004 is a statutoly Imperative, and mi l  soon be under- 
scored by the CWC. Addtionally, there is a pragmahc imperauve-the 
stockpile has served ~ts pulpose and is no longer needed. The longer it 
remans, the longer eight communities will be exposed to the hazard of 
an accidental release This hazard can be elpected to gradually increase 
mth  the passage of time. 

The lisk af stonng the stockpile can be expected to increase as the 
stackplle degrades over time This degradacion is reflected in corro- 
sion, rust, depletion of agent and propellant stabilizers, all of which in- 
crease the chance of an accidental release from the chemical agent stor- 
age area%6io However, for the near-tern and md-tern-to the end of 
2004-the stockpile has been assessed as safe for continued storage 

The d o n  degradauon of the stockpile underscores the need to more 
ahead with treatmenc of the stockpile Although incineration has its m t -  
ics, it IS still the preferred treatment technology for most waStes.IP 

Operations at  the JACADS have venlied baseline technology. Wich 
constmction completed at TEAD. destruction of the CONUS stockpile 
can begin Although incineration will remain an unpopular method of 
treatment m cer tm secton of the enwonmental community it is aproven 
technology that CM safely destroy chemical agents. Rather than nsk pre- 
cious-and increasingly scarce-resoums on the hope of some future 
(and unproven) technology, the Army would best serve the nauonal in- 
terest by proceedng w t h  the proven technology. Destroying the stock- 
pile by December 31, 2004 1s achievable and 1s in rhe nacional mteresc. 
The time for policy debate has passed. It is time to  complete the misnan. 

M See MITRE Stoe!wle Assessment mpm note 467. at 1-9 
loc Id 

Id at 2-15 fa 2 13 

Forthelongterm fhesa fen-m-srorageof ther tochpdeIr~ce~n  
Id 

~''KoPel.supranoteb2 "The canceprofdupoadthraugh b u m g  hasgenerdlyheen 
iupponed hyeniironmen~regularorJ [The] EPAcncourager regulated hurnmg a afreat- 
menf option. and considen incineration 10 he the best demOniliaIed avrulable technolog\ 
(BDAT) formoilra3tes " I d  Sea also Dmf~Stroie~uJorCombusiion ofHosoidous hhair 
U L  hicinerolors and Borlers and Fwnacrs €PA EhYTL NEBS M a y  1833, at 3 4 Tomhus- 
r m n ~  c u l ~ e i l l i  alarge component ofhazardouswaste managemennnfhe Kmted States 

Waste combustion h a  heeniieuedaameaneroderoxifymany huardouswasWs,par- 
I~cuImly those c~ntmmng high lei& of organie~ [The] EPA 3 posiflon h a  been that. if 
conducted mcompllancemrhregvlafonr~dards and gmdance eomhuJtlonean he anafe 
and effectire means of dliposlng of hazardous warte ' I d  
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DNA STATISTICAL EVIDENCE AND THE 
"CEILING PBINCIPLE": 

SCIENCE OR SCIENCE FICTION? 

Mwan DOLGUS A Dnrsa~\-* 

In law, the man o f l k e  future is the man ofsta l is l ics .  
Oliver Wendell Holmes, J?' (1807) 

I Introduction 

Since 1086, prosecurors and defense attorneys have had a pou erful 
weapon to aid them m determining the identity of the perpetrator of a 
cnme.l The forensic use of Deoxpbonucleic Acid (DNA) permits absa- 
lute exclusmn of a defendant from the group af possible pelpetratars. 
thus preventing the innocent from conrwtion andpossible Impnsonment. 
Alternatively, it can protide powerful circumstantial evidence that rhe 
defendant and the perpetrator are one and the same and help ensure that 
the guilty are brought to jueuce. 

DS.4 e\idence is compnsed of two elements the presence or ab- 
sence of a"match between the suspect's DSA and the evldentiary sample 
found at the cnme scene, and the relevance of this match The admission 
of this endence can take three forms: exclusmn of all the DNA emdence. 
admission of the issue of a match alone, or admission of both the match 
and its relevance. 

Most state and federal courts hare adrmrted DNA endence in one 
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form or another. With the demise of the Fwe2 and Fwe-baseds standards 
of admasibdity (in federal courts and couw-marrial), little or no chai- 
lenge remains to admtung endence of a match between the evidentiary 
sample and the defendant's DNA m all federd (mciudmg military) and 
most state courts.' Ths emdence can, and has, passed scrutiny under the 
Fedma1 Rules of Evidace  (FRE) 

However, a controvemy has arisen over the scientific basis used to 
admit ewdence demonstrating therelmance of arnatch between the DNA 
of the suspect and the evidentiary sample This eudence usually 1s pre- 
sented as a statistic-the probability of this match occumng at random 
from someone other than the perpetratmi This probability usually is 
eutraardnattiy small, often as law- as one m a million or less. This e m  
dence i s  damning in the eyes af the july, and defense attorneys and their 
expens tly hard to prevent its admissibility. 

A nev method of calculating t h s  statistical evidence was created 
m response to this controversy. This method, called the "cellmg pnn- 
cipie," IS unduly cmsewative and aperates to greatly increase the prob- 
abihnes calculated by most United States DNA laboratones. Under the 
guise of science and the cloak of respectabihty promded by 11s spon- 
sor-the Nahonai.4cademy of Sciences-tlus method found its r a y  into 
many recent decisions 

Ostensibly based on science, this method enters the counroom 
under the auspices of the rules of ewdence governing admissibility of 
scientific evidence. Yet the methodlacks ascientific basis and its admis- 
smn contradicts the pnncipies undedpng the applicable federal rules of 
emdence The results of chis new method of calculating DSA statistical 
eiidence may create a reasonable doubt as to the identity of the pelpe- 
tratar.6 At the least, they greatly reduce the effectreness of DNA e m  
dence and increase the likelihood of confusing the factfinder. 

* F o e  Y United Sfafes, 293 F 1013 (D C Ca 1923) 
lSer . eg  .Peoplev Casfro 6 4 6 Y Y  S2dQS6(Sup C t  1989) (addmga1equrement 

thaffhe laboraton c~mpliaifhpl.operproceduresm conducting DYAL~JI before endence 
is admissible) 

'Daubell v MerreLl Doa Pharmaceuncds, lnc , 113 5 Ct 2786 (1993). Urd on m- 
mond 43F3d1311191hCir 1991) 

. .  
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This article contends that s ta tmcal  endence calculated using the 
"ceiling principle" (1) IS not based on any scientific theow or body of 
howledge, (2) grosslyoverstates theprobabilivofarandomDNAmatch. 
and (3) when introduced into endence alongside or m place af  rhe sratis- 
tical midence calculated usmg the traditional "product mle,". 1s likely to 
confuse or mislead the facrfinder, thus creating doubr as ro guilt where 
doubt otherwise would not eus t  P;ut I1 of this m ~ c l e  prmides a brief 
aveniew of the process of DNA analysis. Part 111 surveys the history of 
DNA eiidence in .Amencan courts Part IT addresses the contiovers) 
surrounding admission of DNA e\idence Part V examines the histoly 
behind the "ceilmg plinciple" and Its xientitic underpinnings, if ani Part 
11 examines the relationship between the "ceiling principle" and the rules 
of evidence Pan \'I1 conrains the conclusion and recommendations 

11. D N A . h a l y s ~  

Organisms reproduce by transmitting genetic information from gen- 
eration to generanon \iia the DNA malecule, whch  contans genetic codes 
that determine inherited charactenstics.' In humans. DNA IS conraned 
m forty-six chromosomes one pmr of sex chromosomes and tnenrytwo 
pairs of autosomes ' Dunng reproduction, the father's sperm and the 
mother's mvm each proiide half of an mdwldual's DNA 

Geneticists are now able to isolate human genes h h t  genes are 
inrolred in determining rhe structure and function of cells However, 
some genes hare no apparent function I L  These apparently functionless 
genes exhibit tnde urnations among mdinduals and s e r e  as the basis 
behind DNA analysis ' I  

A 77te C o m p o s i t m i  0JD.U 

DSA is the basic building block of all hwng cells Found pnmanly 
m che chromosomes wthm the nucleus of all human body cells (except 
red blood cells).13 the DSA molecule itself 1s composed of two srrands 

froin E U ~ ~ P C E  ma? be compared Id at 4 
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mteItuined in 8 spiral or double-helix formatian (resembling a zipper)." 

Each strand contains four different nucleotides, or bases, repeated 
hundreds of thousands of times. These bases are deaxyadenosme mano- 
phosphate (A), thgrmdme monophosphate (T), deoxycytAdine monaphos- 
phate (C), and deoxyguanosine monophosphate (G). The bases assoc~- 
ate mth each other m c e m n  ways: T on one strand of DKA ulll only 
band wth A on another strand likenwe, C will only bond with G. How- 
ever, there are no hmds to  association between the bases an the same 
strand of DNA. Each association between two bases LS h a h n  as a base 
pair.'j Consequently, a sequence of DNA molecule may look like. 

A T G C C G A T G C A T A  G T C A C G T A G C T  
I I I I I I I I 1 ,  I I h ~ l  I I I I I I 1  I I 

T A C G  G C  T A C  G T  A T  C A G T  G C A T  C G A  

Because of these associational properties, If the sequence of one strand 
of DNA is h o r n ,  the sequence of the other strand can be deterrmned 
quite easily.ln 

There are over three billion base pars m each strand of human 
DNA cantamed m each of approxlmately ten tnllion cells m the human 
body.'> The base p u r  arrangements wthin the chromosomes form genes 
Genes help detemune such charactelistics as whether an indi5iduai has 
blue or green eyes. Alternate forms of genes, such as the "blueeye" and 
the "green-eye" gene are called alleles. Each human ailele caniains from 
one to  2000 kilobase pain,  or Kb 

Most of the DSA in humans is the same from one penan  to  an- 
other. .4n indimduals DNA vaies ,  however, at approximately three mii- 
lion sites, or loci.Le These differences-called "polymmorphisms'-accur 
a t  discrete loci xithm the genes along the DS.4 strand and exhibit B high 
degree of venation among individuals Geneucists have discovered that 
fragments of DNA are repeated many Umes at  these sites, m t h  the "ma-  
tion occuning in the number of times the sequences are r epea td in  The 

14SeeznJra A p p e n d u ( F w r e  L~sadiagrunofrheDNArnolecde) 
e Because of the large number of base p a s  m each allele, DNA sample sizes corn. 

F Samuel Baeehtel, A Pnmer m the Methods Csed zn the T w m g  oJD.Y.4 15 
rnonlyarereferredfain KAohasoa(l(b). or onethouand base p a n  

CRIME LIBORATORIDIC 3 (1988) 
l i d  
lsPeoplei Cmifro 545UI S26965,966(Sup Cr 1989) 
"Expertseinmale that at l ea l  m e  heseperfhousand j m e s  berueen indrwduali 

D K Cooper et al An Estimate oJCnigur DYA Sequence H r i ~ ~ o ~ y g o s ~ f ~  in the m m a n  
Genome, 68 HLI G ~ \ i n c s 2 0 1  ZG6 (1886) 

9aForexampl~ inthe sewence 

~-C-T-GA.T-G-A.T-GA-T C-6-A-A-T-GA.T.GA.T-T 

thepeneiGA.Tiirepeated threetimes alone l o ~ m o n  andluice at another 
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vanations in number of the base series repeats are referred to as "van- 
able number of tandem repeats." or i N T R s  

.An indix?duai has at most tho  alleles at any one locus-one inher- 
ited from the father and one inherited from the mother 
of these loci hate up to one hundred different alleles 
phic loci form the basis of DNA identification. 

B The ?beow ofD.\A 

The DNA within a person's cells 1s )dentical regardless of the type 
of cell However. no two people ham exactly the same D S A  except 
identical twins ?- These two precepts form the basis of DN.4 analysis. 
Because of them, D S A  from a suspecfs blood may be compared TO a 
semen sample from the crime scene to determine the identit) of the 
perpetrator 

Cornpalison of DNA samples LS much like cornpansons of a panial 
fingerpnnt.The humanDNAemuchtoolargetocampareinI tsent i re ty '~ 
Therefore. only a small portion LS a n d y e d  for forensic purposes 

If one strand IS knovn  the other can be readil) determined due to 
Its complementary bonding propelties This LS the h e m  of DNA ana lys~  
The companson is performed by separating the helical molecule into its 
two component strands and breaking the strands d o m  into smaller frag- 
ments. Then, a fragment from a strand of the DPA from one source may 
be comparedtoafragment fromastrandoftheDNAframanothersource 
If the Dlr.4 LB Identicai, the campiemen tq  fragments will band, I f  not. 
no banding will occur. Because the fragrnenrs bond only with their COW- 

t e r p m  fragments, bonding indicates ihat the two samples themselves 
match at the points compared. 

So matchpra~,desconclusi~-epraofthat thesuspect isnot the cnm- 

Bofhpartnfscanparsonthesame genetofheiroiispnng 
G ~ E T I C  Srrwri supra note I a1 12 
Exceutfors~emi cellsandova shlcheachconmn exactlvhallrhe DIAfoundin 

the olhercel1;the dliferencesbetneen D X h n  dlflenngfipesof c& can a d s b e  defected 
through speclflc and dewled laboram" testing There minor differences are not derecr- 
able usmethe D \ l a n d i i ~  methods dircusiedmthisarticle Id at42 
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nal (if they were the same person, the samples should match e v e w h e r e ,  
including those portions under examination). A  DNA match provides 
powerful, although not conciusive, evidence that the suspect ( o r b  iden- 
tical tmn,  If one exists). prmided the ewdentiruy sample Although the 
area under exarmnauon matches, other areas may not. A  DNA inclusion 
is thus arcumstantial, rather than dxect ewdence of Identity?' 

C. Process of D.kA Analysts 

The most common farm of DNA analysis IS h o r n  as Restrichon 
Fragment Length Polymorphism (RFLP) Analyslsz8Th analysis breaks 
down the DNA into Merent-sized fragments by applymg a restriction 
enzyme at each VNTR locus. Because of the djfference m m e  of these 
fragments-ietemuned by the number of tandem repeats-the DNA can 
be used to identify one individual from another. 

Forthe genetic polymorphusms to be examined and compared, they 
f ln t  must be extracted from the DNA strand an which they are 
Each polymorphic locus LS extracted as an allele. Not every polymor- 
phism is extracted. The laboratories cwently extract and examine only 
a small poltion of a person's polymorphic DNA. Because of the m d e  
vaiation in these polymorphic loci, this is all that is required to obtain 
probabilities that can exclude all other living people as the donor of the 
sample 

The RFLP analys~s requires at least 100 nanograms of relatively 
pure DNA Some farennc DNA samples contain a lesser quantity or qual- 
ity and cannot be analyzed by existing RFLP techniques. Another tech- 
nique, called Polymerase Chain Reaction (PCR) is used to amplify the 
amount of DNA present in these samples.31 Because RFLP analysis is 

*-mnefofhmleus curiae. P ~ ~ ~ I ~ ~  mntton, S ~ . A O ~ B Y P ~  (ca ct 1993). 
KennethR Krollulg. Comnienf DZA Tehmlogy in F~rmieSnmce. 3 3 J 1 m ~ m c s  

J. 449. 151 (1993) 
s An examinafmn of each bue  par of an mdiilduUs DUA would be unduly expen- 

Qwe, hlghly Lmpraetlcal. and u n r r m t e d ,  u most of the DNAls idenhcal inall h m a n i  C 
Thomar Cuke? et , D.VA Ihe Histaiy and Fuiun Lrse 0 f F o m ~ c  Anagsu, m PROC 
IVT'LSmP oh FoREhSIc ~ ~ P E C T E  D S A & h * ~ w s 3 , 4  (1989) 

""le world population ~n 1801 w- estimated to he 5,423,000,000, or le= than SIX 

bllllon MlRn S H o r m  THE WORLDALILCIAC 817 (1803) Probabllmesm DNAendence 
have ranged u low u one Ln 738 hilhon. whch clearly excludes dl other people on earth 
NRC REPORT. ~ D T O  note 25,  at 16 
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used as the p n m q  means of D5.A analysis todag. this article hill dis- 
cuss only RFLP analysis 

DSA identification lends itself best to nolent crimes and sexual 
assaults. because these cnmes are more likely to have samples of DNA 
left by rhe assailant In nolent cnmes. the assailant often IS cut bg the 
iictim in a defensive stlvggle or has traces of the nctini’s blood on his 
clothing. passeswans, or weapon. In sexual assaulrs the assailant usu- 
ally lea\es behind a semen sample as well as blood from a stmggle with 
the vxtirn Forensw expew can obtmn DNA from blood saniples (can- 
tuning irhite blood cells). semen (contmmng sperm cells), saliva (can- 
tuning epithelial cells). and ere” mots af hmr and body tissue.’’ 

The DSA strands in the sample’s cells are over a million base pmrs 
long and contain both polymoThic and monomolphic 10c1’- Canse- 
quently. the particularpol~molphiclociro beexaminedmust beextracted 
from the DNA strands This LS accomplished by serenng the DNA mal- 
ecule at the ends of the xariable number of tandem repeat loci 

Restncnon endonucleoses (RES) are enzgmes which cleave the DNA 
strand rhereier  a certain sequence of bases OCCIITS.’~ Each RE recog- 
nizes and cuts (or digests) a specific sequence of bases The digestion 
process results in many thousands af fragments. each of v q m g  length 
(depending on the number of bases between the points of separation) 

Once the DNA polgmovhic loci have been severed, they must be 
physically separated to obsewe and measure them. At this pomt, all of 

T-G-G.C.C.A.T-C.A.T.C.A.T.C.A.T-C-A-T-G-G-C-C.A.T.G.0.C.C.A.G 

applrcanon o f t h e  RE Hae 111 resulli m four DX.4 fragments 

T-G-0, C-C-A-T-C-A-T-C-A-T-C-A-T-C-A.T.G.G, Cd2.A.T-G-0 and C-C-A-G 
’ - G ~ h i r i ‘  WT\ES~ supra nore 1 at46 
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the DNA fragments are mixed together m a laboratoly test tube and sepa- 
rated according to length by a process called electrophoresisap 

The laboratoly uses a semisolid matrix, or gel, as a sieve!i The gel 
contains a series of tiny pores decreasing in size from one end af the gel 
to the other.'o An electlic field m the gel attracts the DNA fragments 
(which are negatively charged) through the gel pores to the p m t w  an- 
ode." The smaller the fragment. the easier it moves through the gel; thus, 
the larger fragments move a lesser distance dunng the same peliod of 
time than the smaller fragments." . a e r  a set penod of time, the electnc 
field IS removed and the DX.4 fragments no longer mow through the gel. 
At this point, the gel contains thousands of indimdual pieces of DNA 
separated by size.i3 

The base pairs in the DSA molecule fragments are held together by 
relatively we& hydrogen bonds. However, the chermcal bonds between 
bases along the same strand of DNA are much stronger. When the DNA 
fragments are immersed in a solution of sodium hydroxide," the two 
strands of the helical DNA molecule are S P I L ~  apart, whle  retmmng them 
Structural integnty Ths P ~ O C ~ S S  IS k n o m  as denaturation 

The RFLP analysis requires the DNA strands be transferred from 
the gel to  a substance that IS ea~ ier  to work wxh A nylon membrane is 
placed m contact with the gel4@ and a wanefer solution, often sodium 
hydroxlde, m conpnction with blotting pads, wicks the DSA Strands onto 
the membrane in the same positions as in the gel. The membrane is then 
washed to remove any residual gel material and baked to fu the DNA m 

As the DNA malecule is now "unzipped," complementary DNA se- 
quences (called probes) are introduced so that the DNA hybndizes with 

place." 
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these probes. The probes recognize and bond w t h  D6.4 from specific 
loci j6 Each probe i s  identified by the IY-TR Lt targets.4P 

These probes are radioactive. which allows Them to expose X.ray 
film and become wsible. The probes are piaced in a Solution w t h  the 
nylon membrane, gently agitated, and then washed to remove any ex- 
cess probe a The membrane now contains two tgpes of DNA fragments 
those that have bonded with the radioactive probe and the rernammg 
unbonded DNA 

The membrane IS then placed between two she& af X-ray film and 
refrigerated for a number of days to allow the radiation from the probes 
on the membrane to  expose the film The fllm IS removed and developed 
as o r d m q  X-ray fiim The membrane is washed with a solution that 
removes all of the probe and then 1s analyzed again using a different 
probe 

The end result of the RFLP analysis is the X-ray film horn as an 
autoradiogram or an autorad. The film IS a copy of the nylon membrane, 
but the DNA fragments that bonded with the radioactive probe are now 
visible as dark bands on the autorad. The dark bands form apat tem much 
like a bar-code used in commercial pracrice. h autorad is then made for 
each probe (m some circumstances, for all four probes together an the 
membrane).s2 

Now that the samples' DNAY is risible on the autorad, they can be 

Smgle-locus prober recognize fragments f rom only o m  locus on a specific chro- 
mosome while multi-locus prober recognize fragments from loci on mmy chromosomes 
Smgle-locur probes me preferable m RFLP and)m because of their high degree af semi- 
f m t y  Y o s r f o r e ~ l c  lahorarones infheDnifed Stares usethreetofire smgla-locusprabesm 
DUA analyna Smgle-locus probes produce m e  or L1o bands for mal5as depending on 
whether the lndlrrdual lnhented the & m e  01 differmr dlelei from the mother and father 

lands v Pen". 636 F Supp 1054 l D G l  (D i I 18831 
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compared to deteminewhetherornot the DNAfromthesuspect matches 
the DNA from the eudence. Each laboratow has its own m t e n a  for de- 
clanng a match and its o m  procedures for automated analysis of the 
autorad In general, the laboratan will declare B match if the DNA bands 
are ulthin i 2.5% to 6% molecular weight of each other." 

The l i n t  step in the campaisan is to  view the DNA bands w t h  the 
naked eye. If they do not align, the samples do not match," and the sus- 
pect could not haw contributed the ebidentialy sample This result 1s 

caliedanexclusion.j@Iftheyare aligned, further comparisonisperfarmed 
using an automated analyucal procedure.s' 

The automated analysis commts of digrtizlng the autorad The com- 
puter locates the area of maximum density within each band on the 
autorad and compares it to that of the control lanes contuning !mown- 
sized DNA fragments an the autorad. The computer mterpolates the size 
of the evidentiary samples from the size of the control samples." The 
result is a size (in Kb) for each band present m the evidentmy samples 
an the Butorad. These sizes are compared using the laboratow's match- 
ing cdtena to  detemune whether or not a match exists.6p 

D DNA Statistics 

The enstence af a match alone is not conclusive. The possiblllty 

See tfia Appendix C (hgure 3 1s an autoradiogram andyzed b) an automated 
system) 

iBAhlonson&Budorule supmnore S i ,  at 128-30 
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exists that other parts of the D N A  differ because only part of the 
individual's D N A  1s compared. A match means one of two things-either 
the suspect contributedtheDNAfoundin the endentmysample, or some- 
one else did and thls penon matches the suspect's DNA, at the points 
examined, by comcidence. The probability of the latter occurnng can be 
calculated using standard staustical principles 

I .  Statistzcd EL'ide~ice-St=tiStical eiidence 15, by definition, mr- 
cumstantial endence." Statistics can ne\er be used to defimuvelg prow 
an assertion. rather they can be used only to demonstrate the frequency 
of an event's occumence The factfinder then can de temne  the relevance 
of, and weight to be given to, eiidence that the mcumence of an event- 
such as the defendant hanng an idennfyng charactenstic that matches 
The endentmy sample-is relatively rare 

Statistical endence generally has fared well m .hencan  courts 
\lost courts. confronted with the ~ssue. have permitted scientists to 
"present reasonable estimates of populatmn frequencies and to articu- 
late the mathematical calculations needed to amve at the This 
type of statistical endence often i s  admitted m cnrninal cases invo1,iing 
AB0 blood t g e s  and paternity cases 

The science of sLanstLcs 1s "concerned with the SysTematic and effi- 
cient col lecu~n and accurate analysis of data .  . . The analysis of data is 
The attempt to extract useful infomauon from a set of data ""j This anal>- 
SIS applied to DS.4 cmes results in an inference that the suspect and the 
defendant are the same mdmdual basedrhe relative frequency of a match 
occuning between their DK.4 samples a1 random 

2. Databoses-Each laboratoq analyzing D N A  has collected data- 
bases of D N A  samples ,: Laboratodes use databases representative a i  
the population to calculate the likelihood of the match occumng at ran- 
dom because it is not possible to test evenone in the United States d- 
though hotly debated dunng the advent of forensic D N A  analysis. the 
scientific community now generally agrees that a database consisting of 
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as few as is0 individuals w l l  suffice, so long as the indimduals are "me- 
iated.a8 Most of the major laboratalies have databases of 300 individuals 
or rnore.ii 

Once the laboratow has collected the database, it analyzes all of 
the database samples uang RFLP analysis and hats the resulting DNA 
sizes Eight bands are present in  a normal foorenmc test of four single- 
locus probes and two alleles per locus. Then, the laboratory compares 
the sizes of the fragments m the DNA match under investigation to those 
in the database to d e t e m n e  the relative frequency af each mdimdual 
fragment. 

blast labaratones hare collected databases far three 01 more ma- 
jor This IS necessaw to counter "a so r t a t iw  mating," 
whereby people of one race, religmn, or ethnicity tend to  many orhers 
-7th a common background. It is likely that the major population groups 
will exiubit some degree of variance as a group ~n them genetic makeup,6e 
even whde not manying for specific genes io 

3 The Pmduct Rule-Scientists make two major a ~ u r n p u o n ~  m 
statistical analysis First. geneticists assume that the alleles a t  each io. 
cus are randomly selected, that is, no particular allele is associated with 
a palticular locus. This assumption LS somewhat restdcted by mutation 
rate, natural selection, and other factom, but most Scientist3 agree that 
these factors have not been reliably s h a m  to cause detectable denla- 
tians.'"The independence withm loci-such that the allele lnherited from 
one parent 1s not governed by the allele inhented from the other pw- 
ent-is h o w m  as Hardy-Weinberg Equilibrium (HWE).'* 

Second, ment is ts  assume allele independence ~ C I O S S  loci This 

"Tlrgm Islands Y Fern, 838 F Supp 1054. 1063 (D T I 1993) 

the oneifhat d e t e n o e  the phy~icalilie~rhafrn3erhe mdmdu&yarrofacornrnon group 
The Dhh sought by RFLP ana lgna .  on the other hand, hm no known function, IJ highly 
pollmolphic regardleis of ~ ~ l i o m t n e  mafmg, and thus would nufrda le  Hard>-Weinberg 
equilibnurn seisupratonatnote30 
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assumption means that the presence of an allele at one lorn LS unrelated 
to the presence or absence of another allele at another loci Far example. 
although m general blond hair and blue eyes often are associated. people 
are unarmre of the particular alleles they possess and do not select their 
mates based on genetic composition. Random mating is the mle, not the 
exception for humans. Additionally. RFLP analysis uses loci on sepa- 
rate chromosomes to help ensure independence -3 Accordingly scien- 
tists have found that sufficient independence e x m s  at the \TTR loci for 
the statistical analws to  eucceed .i This independence IS called linkage 
equilibnuin (LE) 

Human geneticists use ihe product mle to  calculate the probability 
of several indimdual events occurring sxnultaneausly The probability of 
each event accurnng E multiplied by the probabilities afthe other evenu 
For example. the probability of obtaining three heads when flipping a 
cain three times is calculated usmg the product rule, as the result of 
each flip IS independent of the others. Because the probability of obtam- 
m g  a head on any particular flip of a coin IS li. the probability of haiing 
three heads m a rot% resulr on three flips IS v2 x % x % or 1 1 ~ .  

DNA anal>sis can use several farms of the product mle The "pure" 
product rule multiplies all of the mdmdual frequencies together mithout 
any consenmre measures added -. The frequmcy for a heterozygous 
(meaning that the indiiidual received different alleles from the mother 
and father) locus would be 2pq. where p 1s the frequenc) of the flrst 
allele and q IS the frequency of the second allele The frequencg for a 
homozygous (the mdiriduai received the same allele from bath parents) 
mould be p- for the first allele and q2 for the second allele Thus. far an 
eight-loci sample 551th tTro homozygous (one of each allele) and six 
heterozygous IOCI. the "pure" product rule results m a frequenc? of p'x 

The modifled product rule used by the commercial testing labora- 
tories and the FBI" adds a consenatne measure to  account for appar- 
ent, rather than actual homozygotes The appearanc~ of a single band 
for a particular probe can be the result of several things the indimdual 1s 
a true homozygote. the "missmg" band was m a i l  enough to migrate com- 
pletely through the gel.'. the DliA sample was degraded.' or had too few 

- . I d  at 80 ('Recent empinc-J SrUdieB concerning 1 \TR loci delected no de57anan 

q' I 12pq 

~ NRC REWET JUI,~O note 36 at ?a 

-q NRC REPORT i u ~ m  note 25  at 58 
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repeats and the probe was unable to  bind with the "missing" band'O the 
"rmsang' band did not rmgrate completely through the gel but did move 
past the control limits of the gel and thus was ignored by the laboratory 
protocol;" the "missmg" band is actually present but close enough in 
size to  the other allehc band as to  be indistingushabie;81 or, in cases of 
mingled samples, the band was not unique to  the swpect  

Thelaboratorycannat detemunewhxh ofthe above eircumtances 
caused the apparent homozygosity A homozygous lacus LS always more 
rare than a heterozygous locus." The modbied product nrle replaces p2 
and q2 with Pp or Zq.y Consequently, the modifled product rule 1s conser- 
vative in that it increases the frequency for apparent homozygous loci 

Forensic DNA labaratones use an additional conservative measure 
m calculating the frequencies for the modified product d e .  The iabora- 
tories create bins, or umdaws, surrounding the DNA sample.66 These 
bins match the size af the laboratones' match criteria; thus, if a labara- 
tory declares a match for samples if they are within 2 6% of each other in 
size. the bin used on the database to  calculate the allele frequency will 
include ail data-base samples that are within 2.5% of the evidentmy 
sample. The frequency used thus will be greater than or equal to  the 
actual frequency of the indmdual band within the database, because the 
frequency of all bands within the bin are added to arnve at  the bin 

The product rule reveals the power of RFLP analysis. Many of the 
VSTR loci have probabilities under ten percent. If eight bands are used 
m the analysis, the probability is less than 0.18 or one m 100 rmlhon. Tius 
statistic IS valid even though gamed from a database contairung samples 
from only 300-500 indimduals It is this power to identi& an indit9dual 
as the source of the emdenuav sample, as compared to  probabilities of 

frequency 

Id 
Record at 305 Cnited SLates Y Bmokr. Yo 92-112-COL(JRE). (hl D. Ga L892), 

Devlin & Rmeh. supra note 77, at 650 

Let P equal the pmbabdif) of allele I and p equal the probability of allele 2 Be. 

dBmeiBudowle&Ke~thL Monson.?hoAppmaok L'kd bVlheFBIforCaiculolLna 

W d  12F362 lS ( I l t hC i r  1983) 

11 Record af304. B m o k  No 92-112-COL(JRE) 

~ u i e  P and q are both less than I (PIP =1. P , ~ L  O), p'8lwa)n wlil be less than pq 

Ceiling li.eguencres. 18 CRME L~~ORATORL DIG. 84, 88 (1992 

Appp 1993) 
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around one m one hundred for coni-entional genetic markers.in Thai has 
caused some defense attorneys and experts to creare an apparent con- 
t rmeny  in the judicial acceptance of DNA analysis 

111. DNA as Endence 

DNA endence initially was considered ''no\,& and had to clear cer- 
tain hurdleP before courts admitted it into endence Hoxerer, more 
experts began to Lestify regarding the techniques as more parties pre- 
sented the eLjdence in court. .15 rhese experts painted out. the techniques 
used in RFLP analysis were hardly navel: they ac~ual ly  had been used 
clinically for yean "The complete  process-DNA digestion, electrophore- 
sis. membrane rransfer, and h>bridizatmn [is] routinely used m mo- 
lecular biology. biochemistn, genetics. and clinical DNA diagnosis: there 
1s no difference m their fmenac application ''*< Most courts no longer 
treat DNA eLidence as norel sciennfic ewdence; however. this does not 
hold true for DNA statistical endence 

The endence generally was admitted imth little or no obJectlon by 
the defense m the first DXA cases.co Same of the Judges themselves ap- 
parently understood little of the science behind the endence but were 
content to let the j u q  hear the evidence Hone\ er. the e\idence--espe- 
cially the statistical probabht) of a DSA match accurnng at random 
between the defendant and the endentmy sample-began IO undergo 
significant challenge m 1989 $' 

n note 2 at i i  

n notes Yb 150 and accan>pan)mg LPM 
0 nore 2 5  at 38 Southern blocline hh* been III existence since 
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A. Euidmtiand Rules for Admission of Scientific Eu idace  

United States COUM have used several different rules to  detemune 
the admissibility of scientific evidence. The federal system began with 
case law, w h c h  %,as followed m several circuit mum of appeal (until 
D a u b ~ t ) ? ~  Other circuits found the case law inconsistent with the en- 
actment of the FRE in 1915.84 Still others created a combination of the 
two standards, or modified their application of the single standard whch  
they adopted? The United States Supreme Court resolved the issue by 
deciding that the case law was mmmistent with, "absent from and in- 
compatible with the FRE [and] should not be applied in federal tna l~ . ' ' ~~  

A discussion of the case law is stili relevant because the Supreme 
Court adopted its "general acceptance" inquuy as part of the test under 
FRE 102. Additionally, general acceptance is determined to a great ex- 
tent by examining decisions of other courtq as state courts have been 
presented with DNA evidence more often than federal couTts, State court 
precedent often IS persuasive. The Supreme Coun's 1993 decision in 
Daub& IS not binding m the State courts. Although Some states' em- 
dence codes are based on the FRE (and thus wU probably incorporate 
theDozLbert holding),D'manystates'cadesarenatand theyprabablyuill 
continue to require general acceptance as the deadmg issue, rather than 
as merely B factor m decidmg admssibillty 

1 ?he General Acceptance Test-Smce 1923, federal courts have 
employed a "general acceptance" test to detemme whether novel scien- 
tific evidence 1s admissible This test was first enunciated in Fwe u. 
L'nited States:BS 

Just when a scientific pnncipie or discovery crosses the line 
between the experimental and demonstrable stages is diffl- 
Cult to  define Somewhere in t h s  twhght zone the evidential 
force of the pnnciple must be recogmzed, and whde courts 
wil go along way in adnutting exprt  testimony deduced from 
a well-recognized Scientific pnnciple or dscovery the thing 
from which the deduction IS made must be sufficiently estab. 
iished to have gained general acceprance in the particular field 
in which it  helnncz 

I d  

Dauben > hlenell Dow Pharmaceutlcds, Inc , 113 S C t  2786. 2791 (1993). offd 
on remand.  43 F 36 1311 (9th Cir 1991) 

'-Ne* hlenco's Supreme COYR noted that lts emdcnce mlee are Idenflcd to the 
FRE andthu? abandonedFwemfhewake ofDauberI  %lev .Albenco 861 P 2d 182 (N >I 
1893) 

" L e , e g . C a s i r a , b l j h Y  S Z d a t 9 8 6  Peoplev Kell) 549P2d 1240(Cd 1976) 

~3 283 F 1013 (D c clr 1923) 
8 ' l d  at 1014 
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The test i ias adopted by most federal courts (at least until the adoption 
of the FRQ and over thin? state courts (although wth somr modifica 

The advantage of F ~ y e  IS that some degree of support by other SCI- 
entists m the relevant field af expeltise is assured It 1s presumed that 
the members of the relevant scienofic community will examine the theory 
being propounded and subject it to  testing to determine Its validity be- 
fore courts admit lt into endence In other uards ,  the Scientists u ~ l l  act 
as a pseudo-juq pnor to the court admitting the emdence 

U b t  Fryr presumes IS that scientists will suhject the procedure 
and techniques to  rigorous scrutiny and w11 actempt to reproduce the 
test and E claimed results per the scientific method. "It IS certainly rea- 
sonable to expect science to \iithholdjudgment on a new theoq until 11 
has been well tested in the crucible of controlled erpenmentatmn and 
study Such aprocedure would require replication of onginal experiments. 
and scmtin) of the results in valious scientific journals." '. Indeed 

To prevent deception or mistake and to allah the possibihty 
of effective response, there must be a demonstrable. ohjer- 
t i ie  procedure for reaching the opiman and qualified persons 
who can either duplicate che result or cnticize the means by 
which it \\-as reached. drawing their own concIus~ons from 
the underlyng facts.l"J 

tlon).l" 

It IS this replication of results that 1s the hean of sclence.'O4 

Howe~er  the assumption that general acceptance equates to valid- 
ity is nor aiways correct History IS replete with diacavenes of "scientific 
pnnclples" that are at first widely accepted, yet later prmen false Far 
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exampie, testimony by Chlistapher Coiumbus that the world was round 
would not be adrmssibie under F w  in 1491 because the  opposite was 
generally accepted, even though untrue Today, mosl courts reject the 
"paraffin" test designed to determine whether an indmidual had residue 
from a gunshot on his body. although the test was continuously admitted 
as sound, generally accepted scientific eudence ulthout m y  real chd-  

The me court left much to be desired in creaung this test. First, 
the circuit coult faded to provide any umrldng defilution of "general ac- 
ceptance." In w aftermath, Frye has created heated discussion over who 
and how many must accept the pnncipie before the courts may admit it 
into evidence 

For exampie, Frye's requirement af "general acceptance m the par- 
ticular field in which it belongs"'" requires that the ileid be established. 
Because the evidence in question is novel, determining which particular 
scientific field It falls within is often a difficult question The relevant 
fields for DNA evidence could be composed of molecular 
human geneticists,'08 bmiogists.'og Statisticians,L1o forensic scientisTS,'lL 
chemists,"' seroiogists,lh3 pathoiagists,"' and among oth- 
em Indeed, the Selection of the relevant field may turn out to be C B S ~  

dispositive.'1e 

Furthermore, the circuit court gave no defimtion of general accep- 
tance. Consequently, some courts have looked for endence that the 
principle's acceptance among the relevant fieid(s) is "m.ide.spread," 
"prevaient," and ''extensive though not urnvenal,""' w N e  another court 
has suggested that the test requires agreement by a "substantial section 

ienge for over twentyme yearS.lO~ 

Ion United States > Downing, 763 F 26 1224. I238 n I I  (36 C s  1986) 
.yb Lmred Ststep, Y Frye. 283 F 1013 1014 (U C Cir 1923) 
' .EU,DI DaiidE H o u s m a n m h d r e i r s r  Stare.535So 2dB4l(Fm Dirt CI App 

l ) P E g , D r  DamelL Har r lmUmtedS ta t e s~  Yee .134FRD l S l ( U 0  Ohio1981) 

' 'Eg Ur RiehardBorornhlmU,~sley 5 3 3 h Y S Z d a t i 3 1  

1988) 

Ur Kenneth K h d d  m People I Senley 533 N Y S 26 613 (hlbang County Ct  1989) 

E g Dr Ted E m g h  and Dr Bruce S W e a  10 State \ FutreU. 436 S E 26 884 (S C 

€0 . D r  ~ lenGivsr imlndreus ,533So  2daf848 
E g  ur F SmuelBaechfe l inSmev Jobe 486UW2d407(Mmn 19921 
E g , Dr Edward Blake m People v Mack, 16 Cal  RpU 2d 193 (Dut Ci App 

Ct App 1993) 

,002) 
" 'Eg .Ur  BnanH~ellemPeoplev B m e ) . I O C d  Rplr Zd731(Cf App 1992) 
" ' E g  ,his PaulaYatesofCeUmarkmC~redStaresr Broab.ho 92-112-COL(JREj 

010 Ga 16921 aifd 1 2 F 3 d 2 l O i l l f h C v  18931 . "" 

-Ib E g  Cmfed States v WlUlams. 583 F 26 1194. 1198 (2d C a  1978) cmf denied, 

"-UnltedStaresi Zelger.360F Supp 685 6 8 8 ( U U C ) . 7 a ' d . 4 7 5 F Z d  128O(D.C 
438 U S 1117 (1078). Peoplev Kllllams. 331 P Zd 251 (Cd Appp Uep'f Super Ci 1958) 

Cir 1972) 
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of the scientific community ' ' - I6  Some hare even raised this standard to 
require a ''clear maonty" of scientists,l'' although all agree that unamm- 
ity or consensus IS not required.-~uAddit,onally, mosL coufis agree that 
one scientist. no matter haw impresslie his or her credentials. IS msuffi- 
cient to find general acceptance "[Coufisl cannot accept a technique 
Simply because a Sobel Pnze winner takes the stand and testifies. 'I ha, e 
xerified this theory to my satisfaction. and I stake my professional cre- 
dentials on the theory '"I: 

Although the D C Circuit's opinion addressed the scientific pnn- 
c ~ p k  W e  has been expanded to include the technique (and sometimes 
the particular laboratmy's pro~ess )"~  in the requirement of general ac- 
ceptance However. failure to demonstrate general acceptance of rhe 
specific procedures should not be enough to exclude relevant and rcli- 
able evidence Because many procedures may accomplish the same re- 
sult and witnesses from commercial laboratones may have a financial 01 
pmpnetal bias towards their method. It may be that no specific method 
has obtained "sufficient" general acceptance, even though the theory It- 
self and one 01 more procedures are i did. On rhe other hand, falure to 
follow accepted procedures may make otherwise admissible endence 
madmissible lul 

Instead, f i l e  poses a danger that. once one court finds the ell- 
dence admissible, the COUR'S decision will  c a m  so much precedennd 
\ d u e  that the Fwe test becomes general acceptance mthm the legal, 
not scinitif%c, field Some legal commentators have said that a "benefi- 
cial cansequence af the Frye test 1s that It may well promote a degree of 
unifomity of decision" and that  

once a tlial court has admitted evidence based upon a new 
scienufic techruque, and that decision IS affirmed on appeal 
byapublished appellate decision, the precedent so established 
may control subsequent tnals. at least until new endence IS 
presented reflecting a change m the attitude of the scientific 
communit>.121 

Until a noiel scientific theory or procedure loses its novelty and 
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becomes judicially noticed-such as Bngelpnntmg'2S--F-Ne mandates 
that scmce. not the courts, control. 

Another problem with Frye's holding 1s that It abdxates the judi- 
cial role m determining the admissibility of evidence As courts have 
pointed out, the sale inquiry under Frye is not the reliability of the tech- 
nique, but only uhether or not the relevant scientuic field has generally 
accepted the pmciple (andlor the techruque)."8~ccordingly, rnanyc0ui.s 
have modified Frye so that the test becomes general acceptance of the 
reliability of the scientific principle or techmque In- Tlus test abbcates 
the judge's role in determining the admissibility af evidence and reduces 
the judge, in effect, to "counting heads.'la 

Frye also bnngs with it a certain degree of judicial evasiveness. 
When faced with t h s  hard and fast rule, courts must create several meth- 
ods of avoiding the application of the rule when its nutcome would be 
unsatisfactory Courts have found many ways to  define "novel scientific 
evidence" so that the evidence in question is not subject to  Frye,lZ8 de- 
lined Frye so that it applies only to "pseud~science," l~~ or equated gen- 
eral acceptance ulth rehabihty'3' .%e also is misused to exclude rel- 
evant ewdence that on its face meets the 

"'Se~laEhslEhEET*L,S,,planDle9I,a~139 
'2eYee, I 3 4 F R D  at186,Peopler Shirley.31 Cal 3 d I S , ~ 5 ( 1 8 8 2 ) ~ O u r d u f y a n o t  

fodeeldewhefherIfhe~eien~cendenep1 ~~rehableasamaneroffacr, butiimplywhefher 
II IS generally accepted ") 

L2~Black,srcpianote 104, at605 Judge GuyoftheUmted SfalesCovr of Appeals for 
the Su th  Circuit stated that '[cjhe ~"QUL'Y 19. of course, the crucial 000  here. that IS 
whether the testimony IS ~n 'canformq w f h  B generally accepted elplanaron fheon '. 
Llmted Slates Y Kormlnski 621 F 26 1186. 1211 (6th O r  1887) (en banc) (Guy. J dssent- 
mg) (citauons omitted) 

Ko2mimki 821 F 2d at 1201 (Krupmh.,  J conemng)  
"'Eg.Huperv state,202SE2d389,385(Ga 1982) 
I " E g ,  CnitedStalear Hadley 818F2dS46,853(9thCn 1990) 

I" "We deemgeneralaccepkance as bemgnearli synonymollswthrell~bblllN 'Eluted 
States> F r a n k r , 6 l l F 2 d 2 5 , 3 3 n I 2 ( 6 d C u ) , c e ? l  dmnied,422US lOnZ(1976) 

E O ,  People Y Dams 72 N W 2d 269 (Mi& 1915) (the C O U ~  admined that the 
Polygraph has proven vdue but noted the possS'bihfg of emor of Ioh LD 251 The emdence 
esmblmhed B relarlonshlp betaeen lies and blood pressme respualmn and galuamc s h  
response The counfovldpolygrap~anaeceptablemethad. butwas dumayed byfhe pol- 
slbllrtyaf thejuryaccordmggreat weighttothe eudenee The counrofusedto adnutthe 
emdence. cillng FWD j 

Emred Stater % 5 l d e z .  122 F Zd 1196, 1201 n IO (6th C a  IOU) 
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2 T l ~ e  Reiei'aney Tesl-Because of the problems mvohed ~n inter- 
preting and applpng Fwe man) jurisdictions fashioned a "rele~aanc)" 
test (uith reliability one prong of relevance) They did so because the 
Fwe mqmn w-ent not to rehabihty. but on15 to  general acceptance With 
the adoption of the FRE,133 FRE 702 focussed the controvemy over the 
standard for admitting scientific emdence 

Federal Rule of Eudence 702 ormtted any mention of Fwe. enher 
in the text or in the ana1y~is.l~' This omission-and its signifkance- 
dnided the federal couiis mto two camps those irhich held that FRE 
702 superseded Fwe,lsi and those whch  held that Fwe was "pu t  and 
parcel.l"~ of FRE 702 

The same did not hold true in the mdltwJUdlCld system The dran- 
em of LLhrw Rule of Endence (YRE) 702 specifically stated that the 
n l e  "may be broader and may supersede W e  2, Cmted Stales. . . The 
Rule's sole explicit test 1s whether the emdence m question 'mli assist 
the tlier of fact. .'''IJd The military courts adopted the position that 
MRE 702 effectirelr supeneded Fwe 

Those couns and commentators in the relevancy camp believe that 
the adrnissibht> of scientific emdence 1s to be d e t e n n e d  like that of all 
other expert ewlence If the proffered emdence 1s relevant. reliable. help- 
ful to the factfinder and not arerly prejudicial, the e\Tdence E admis- 
sible These are the requirements af FREs 401-403 and 702. 

The United States Coun of Appeals for the Third Circuit (Third Cir- 
cmt) championed the relevancy test in L-iitfed Stoles 1,. Downing."- In 
Dolcning, the Third Circuit eqressly rejected We. adapting instead a 

Donbert finally settled the controversy 

Pub L \o 93.595 88 Srat 1926-46 
I* FED R Eiro 702 '11 scientific, fechnicd 01 other speciallied knoaledge wll an 

sisf the mer of fact to undenfand the eiidenee or to  determine a fact m ~ssue, a uitness 

c o m p w m g  notes 168 70 

. . d C i r  1985) 
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general relevancy test. The court  concluded that the "Federal Rules of 
Ewdence neither incorporate nor r epud ia tP2  me. Instead, "a pmicu. 
lar degree of acceptance . . within the scientific community 1s neither a 
necessmy nor a sufficient condition for adrmssibiiity, it 16, however, one 
factor that a . . . court normally should consider. . ."I* 

Downzng defined "novel scientific evidence" as "eddence whose 
scientific fundaments are not suitable candidates for  judicial no- 
tice. . ."Iu Far this euidence, the court must inquire as to the soundness 
of the scientific process  or technique; Its possibility of overwhelmmg, 
confusing, 01 misleadmg the j-; and its connection to the paticular 
disputed issue on whch  it is offered.'" According to the Third Cxcuit, 
once "a technique has found favor with a significant number of other 
coults, a .  . . court  may exercise its discretion to  admit the ewdence 
through judicial notice."'" 

Where the techruque has not been the subject of extensive litiga- 
tion, the Third Circuit suggested examining several factors enumerated 
by Judge Wemstein and Professor Berger. These factors include the 'nm- 
elty" of the technique, the existence of a body of specialized literature, 
the nowudicial uses of the techmque, the frequency and types of mors,  
and the credentials of the expert  witnesses.". The court then must bal- 
ance the degree of assistance the e\idence wl l  offer against the dangers 
of confusme or misleadine the factfinder. Finallv. the court must ensure 
the probative value of the emdence 1s not substantially outweighed by 
prejudice to the accused.'" 

Under Downing, the trial court  properly msumes the role of decid- 
mg on the admissibiiity of scientific evidence rather than the scientists 
in the field.'4g The court hears ewdence (usually on a motion in iimzne) 
and decides the question of admissibility based on a preponderance of 
the ewdence under FRE 104(a). Although the Third Circuit denied It, 
Downing essentially defined FRE 702 as reqlunng helpfulness. wluch It 
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defined as a combination of €RES 401-403.1"' This IS the identical proce- 
dure used for all tmes of emdence. 

9 TheM~li tory Ezpenmce-The military courts. like mast federal 
court% mmaliy adopted the b e  test as the controlling standard of ad- 
missibility for novel scientific emdence Frye remmned as the stan- 
dard for over thirty years. However, most of the rmlitaw courts of remew 
expressed some concern or discontent wmh this standard. 

The Saiy-Manne Colps Court of Military Re\iiew (S5lCMR) fimt 
mentioned MRE 702 as a different standard from Frye in United States 
L. Jejjmso,i.lsi The NMCblR took note that MRE 702 uas a lesser stan- 
dard than Frye However, the SMChlR &d not hare to apply the neu 
standard because 11 found that the challenged emdence \%-as generally 
accepted by the relevant scientific community 

The Army Court of Milital)- Renew (ACMR) uas the next to corn- 
ment on the issue m LiLiled States u Bothwell lY Bothuell invohed the 
adrmssLbility of psychological stress evaluation (PSE) endence. by uhich 
changes m a person's voice madulauon were said to indicate deception 
The ACMR apparently was applying a precursor of the relevancy test. 
although it Stated that Frye was the controlling Standard and had been 
so for almost thirty years The ACMR stated that exidence must be rel- 
evant to he admissible, and "relevance IS.  in part. a function of the reh- 
ability af the underlpmg technique , ' l is  This was a departure from ihe 
stnct "general acceptance" test af  Frye The ACMR noted that PSEs re- 
hahility was m question because it \%-as still m the ' ' ' e lpenmentd rather 
than 'demonstrable' The ACMR stated that the tnal court's re- 
fusal to admit the PSE evidence !%-as error. but held the error to  be 
harmless. -i- 

The United States Coun of Military Appeals (COMA) also depmed 
from Frye in United States c. AWustaju.lm In Mustcfa, the CO1114 consid- 
ered the admissibility ofblood-spatter anal)sis endence The COIL4 found 
that "[tlhere 1s a body of specialized knowledge uhich would permit a 

'jP Daini7tg retreated frointhis rlighrli bi defining helpfulnesr'a;. reqmnng smen. 
fific relmbiif) 'bebond that required to meet arfandard of bare logical relevance Dou # t  
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properly trained person to draw conclusions as to  the source of the 
elirmnating the need to  detemrine whether this ewdence was 

or was not generally accepted (as the defense objection claimed). The 
COMA stated that "[tlo be adrmtted, expen testimony need only be help- 
ful, i .e ,  relevant "lSn The COMA did not require general acceptance of 
this adrmttedly novel technique.181 In light of the debate m the federal 
courts regardmg F?ye/FRE 702, the COMA'S emphasis an "helpful" and 
"relevant" was a strong step towards abandomg Frye 

TheArmyandAirForceCourtsofMilitaryRevi.iew-werethenextto 
signiil the impending demise af Frye in the rmlitary In United States u. 
Carter, the ACMR stated as fallows: 

The test far admissibility under MRE 702 i s  whether the 
e x p e ~ s  testimony 1s helpful to the tlier of fact. There is no 
reqwement that the expen'a testimony is absolutely neces- 
sary or that the testimony be based an scientific principles 
that are generally accepted in the Scientific community We 
have some doubts, therefore, of the continued applicability af 
the FYye test as concern this issue.L62 

In Unated Stntes 2.. Gillette,'" the AFCMR considered the issue of 
"facepliint" evidence (similar to fingerprints) The AFCMR held that a 
witness wauid be able to  testify about a "facepnnt" found on a plastic 
bag because his "specialized howledge in criminal investigation tech- 
niques would be of assistance to the factfinders "IM Interestingly, the 
AFCMR b d  not 'decide if B 'faceprint' has sufficient scient~fic accep- 
tance to be adrmsable in the same manner as finger and palm pnnts or 
as handwiring or voice analysis which are admitted as conclusive proof 
of identity."li5 The AFCYR departed from Frye, apparently an the basis 
that, since B "faceplint' would not provide conclusive evidence, it need 
not meet the requirement of general acceptance It apparently read YRE 
702 as applying to  less than conclusive evidence, while the Frye stan- 
dard was reserved for what the co& considered "conclusive evidence.' 

lbB i d  at 168 
la Id 
lib In.Wmlqie the C O ~ W B - .  noffacedwlh aflpieal 'duel of elpem'regardlngthe 

emdencr The w t n e s ~  B CID agent, had no degrees 10 the field and had not wnften any 
papen but had merely undergone a five-day tmnmg coulqe and pmicipated I" other un. 
ipecdedfmning Thecaur~could haie heldrhat.althoughthescienceiuelfum;generally 
accepted. the wfness wm not Qualified Houeier under the liberal c o ~ ~ c t i o o  of >IRE 
702 fhecounupheldrhetnaliudge rflndingfhatthe~fnp.swa4 competentandailowed 
the endence Id at 167.68 

1 8 2 2 2 M J  77l ,774( .4ChlR 1886).qo*d 2616 4 2 8 ( C M A  1888)(cm~omom1tted) 
22 hl J 840 (A F C \I R 1986), wjfd.  26 \1 J 213 (C M h 1887). CWI denied 184 

C S 1011 (1888) 
la Id  at  842 
Id i d  



118 MILITARY LAW RE VIEW [Vol. 146 

The COllA resolved the issue a year later in L-nited States D 
Gcpson In Gipson. the COhL4 addressed the question of admissibility 
of polygraph mdence  Both the prosecution and defense wished to m 
troduce the results of polygraph tests. The tnaljudge denied the defense 
(and the prosecution) the opportunity to Lay a foundation of general ac- 
ceptance of polygraphy under Fwe The judge excluded both sides' prof- 
fered ewdence. citing a lack of general accepmce  and concern that poly- 
graphic emdence may depnve the faactfinder of it5 dUKy of determmmg 
witness credibility w 

The C O X 4  essentially adoptedDowning for the militmy citing the 
c u e  no less than nine times and quoting from The CO?dA 
iooked to prenlous cases in which it had interpreted the \IRES as relax- 
ing the standard of admiasibiiiti of expert testimony m general and found 
the rejection of Frye to he ''in line 552th thar poiry."ld' The COhM found 
that NREs 401-403 and io2  are the applicable standard far admissibility 
of expert testimony regarding scientific endence that a court could not 
take judicial notice of and that the militan rules creating this standard 
w r e  properly wirhm the authority of the President to promulgate .J 

Like the Third Circuit m Daw,iing, the COIL4 did not dispense en- 
tirely mth  F&s requirement for general acceptance. The COhIA held 
that general acceptance IS hut one of the indicia of scientific reliability 
of the proffered emdence required under hlRE 702, rather than malang 
such accepiance dispositive The C O \ U  stated that the absence of gen- 
eral acceptance mas- be outweighed bs- other factors (simdar to those m 
Doi~ning)  l r l  

4 Darbert z Merre l !  Doii Phannnceufzco!~,  Inc -The Cnited 
States Supreme Court finally resolved the split among the various circuit 
courts (and the miiitarj) in Dauber! i: .Merrei1 Dou' Pkannneeuficals. 
h i c  -A The parents of Jason Daubert and Enc Schuller sued hlemeii Daw, 
alleging that Bendectin. a drug made by the defendant. caused the 
childrens' birth defects At tnai. hlerrell Don introduced an affidant from 
an expert who had renewed more than thirty published studies of the 
drug and found no endence linking Bendectin to birth defects He con- 
cluded that the drug posed no nsk to fetuses. Plmtiffs countered inth 
testimony from other experts who had recalculated data from the same 
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studies as Merreli Daw's expert and claimed a causal link between 
Bendectm and the chddrens' deformities. The trial court termed the p l m -  
tiffs' studies unpublished and nonpewreviewed recalculations of preui- 
ouslypublished and renewed studxs, held them inadmissible underfrye, 
and granted summary judgment for Merrell DOW.'~~ The United States 
Court of Appeals for the Ninth Circuit (Sinth Circuit) affirmed.'" The 
Supreme Court granted certiorari with the express purpose of resolving 
whether Frye or the FREs controlled admissibility of scientific evi- 
dence."b 

The Court noted that the FREs were legislatively created and thus 
interpreted them as d would a normal statute First, the Court found no 
requirement for general acceptance m the p l an  language of FRE 702. 
Neither did the legislative history mention FnJe or its standard Instead, 
the history ofthe FREs eilllceda"1iberaithrust" anda"'general approach 
of relaxing the traditional ban ien  to 'opinion' standard."'l~b Thus, the 
Court held that the general acceptance standard was "austere" and "ab- 
Sent from and incompatible w t h  the Federal Rules of Eiidence."". 

The Court reiterated that the trial judge has a "gate-keepmg" func- 
tion, by which he is to ensure that evidence admitted under FRE IO2 has 
a basis m science :is Before adnutting proffered scientific expert testi- 
mony, the court must find that the testimony constitutes scientific howl -  
edge that wiil assist the Mer of fact to undentand or determine a fact m 
issue. This findmg is a prehminw question to  be resolved pumuant to 
FRE 104(a) Lis 

The Court stressed that the ewdence be scientifically sound "In 
order to qualify as 'scientific howledge, '  an inference or assertion must 
be delived by the scientific method Proposed testimony must be sup- 
ported by appropriate validation . In short, the requirement that an 
expert's testimony pertam to 'scientific howledge' establishes a stan- 
dard of evidentiary reliability."1Po The Court explained that its use of the 

.i3 Dauben > hleoell Dau Pharmaceuticals Inc , 727 F Supp 570. 575 (S D Cal 

aubertr hlerrell Do,, Pharmaceuticals. h e ,  861 F 2d 1128 (8th Ca 1981) 
aubefl v llerreU Dow Pharmaceuticals, Inc , 113 S Cr 320 (1882) 
aubert, 113s Cf al2784(quofmgBeech.~rcranCorp \ Rruney,486US 153. 

1968) 

ED R 6no LOl(a) states "Prehrnmqquesno~  concerning the q~dlflcafian of 
enceafapniilege ortheadmlsribililaf emdenceshall 
nderFRE 104(a),the~le~afe~,dencearrnotapplicable 
The proponent of the ewdence hw the burden of estab- 
nderance of the endonce See Bourjarly $ Kmted Stater. 

'"Dauberi. 113 S C t  at2785 
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t e r n  "reliability" encompassed both validity of the pnnciple and rehab& 

The Court also listed The facton to be considered in determining 
whether the emdence was sufficiently grounded m science Tnal judges 
should look to whether the pnncipie can be tested and the resulrs repli- 
cated Additionally, peer renew and publication are Lmportant cansider- 
atmns. as are the error rates of the procedure hnally, general accep- 
tance 1s important although this determination does not require identlfi- 
cation of a particular scientific >Imt impomt ip .  the Court 
noted that "[tlhe focus. of course, must be solely on principles and meth- 
odology, not on the conclusions that they generate "'11 

The Court concluded by reminding trial Judges that they must bal- 
ance the scientific ewdence against the danger of misleading the j u q .  
unfmr prejudice. or confusing the msues. The judge must perform the 
FRE 408 balancing test. just as is necessary for nonexpert testimony 
However. because "lelxoert emdence can be both mwerful and auite 

Ity of 115 resll1ts.18- 

. . .  
misleading the Judge exercises more cantroi over experts than aver 
lay w7tnesses."l~j 

Thus, the Court held that scientific evidence 1s no different from 
any other under the FREs. So long as an examination of the technique 
reveals a reliable basis in science and the witness meets the minimum 
qualifications as an exprt. the uitness may tesnfy If the testimonywould 
be helpful and relevant to  a contested msue and IS not msleadmg. overly 
confusing, or subsmually more prejudicial than probatire. This 1s the 
standard that must be applied m federal cases regarding DS.4, at least 
until DNA ewdence IS Judicially noticed If the S R C  Camrmttee's rec- 
ommendations (discussed in/m) are followed, trial coults may and should 
take Judicial notice of all af the DS.4 emdence except the StaIiStiCal 
evidence 

E D.VA's Acceptance m tile Courts 

DSA has farad well under all of the standards (Frye. Doicntng, and 

i d  at 2 i O b  n 0 
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them hybrids) As of March 2, 1992, DNA evidence has been collected in 
over 14,700 criminal investigations and admitted in over 610 criminal 
tnals, while being rqected in only twelve cases.187 Since then, the great 
majority of federal and State decisions have admitted the endence.lbs 
DNA has not yet played a significant factor in courts-martial.1" 

Where c o u t s  have excluded the evidence, more often than not It IS 
the statistical probability of a random match between the DNA af the 
defendant and the e\identiiuy sample that has caused the court's con- 
cern.'" Although statistical eridence regardmg the frequency of genetic 
characteristics in connection with serological tests generally faces little 

the DNA statistical eridence has been excluded an numer- 
ous bases. Some States have Statutes that &scourage or prohibit the in- 
troduction of all ststistical evidence.'oz Other courts found that, although 
the thearetical basis for DNA was generally accepted, the method by 

I M  .\fanzne2,3 F 36 at 1185 Since mid-1982, Anzona (S ta te  v Bible, 866 P 26 1112 
( A m  1893)) Arkanski(Siansoni,  State,SZ?S XZd812(Ark. 1982)),Colorado(Peopleu. 
Lindsey 1083 WL 2660 (Calo Cf App 1083)) Hawnl (Sate v hlonmbo 828 P2d 1274 
(Haw 1802)), l l l i n ~ i i  (People v hlehlberg. 618 X E 2d 1168 (Ill App Ct 1993)). Kentuch. 
( H m v  Commonwealth, e46 S W2d678 (XS 1983)), Loiusiana(Starev Quatrewmgt.617 
So 2d 184 (la Ct APP 1992)). Muyland (Jackon Y State. 608 A 2d 782 (Md Ct Spec 
App j, eei t  dented, 614 A 26 84 (Md 199%)). Michigan (People Y Adams 488 6 W 2d 182 
( Y a h  Ct App 1992)),0regon(Srare\ Fufch 66DPPd264(0r 1893)) Temessee(Stateu 
H a m a .  1892 WL 127441 (Tern Cnm App 1992)). Texar (Kelly v State, 824 S W 26 668 
(Tex Cnm App 1092)), Washington, (State V. Kalakosb, 852 P 2d LO61 (Wkih LgQS)), and 
Wyommg(Spnn#~eldv. Sate, 860P2d435(W)o 1893)) havedlupheldadmiaiionofDN.~ 
eiidence 

la T h e pmreculm intended on offenng DNA endence m United States v Scott, 24 
hl  J 186 (C >l A 1987) The COMA remandedfhe cme az thcreiultofa claim ofmeffectire 
aslstance o f c o w e l  Theprosecvuonsenfsample~ofragmai~uabbrng~to CallmarkLabo- 
manes for testing but the team were m ~ ~ n d u i l v e  due to the age of the samples Cetw 
Carnoration then rested theSBmoleS urmg PCR Inlrldre~YltS indicated that D M f r o m s e -  
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which the statistics were calculated w a s  not li9 One coun excluded the 
statistics because of due p~occss concerns Of those COUM that ex- 
cluded the statistical endence. many held that ewdence of a DNA match 
aas meie\ant or merly PreJUdlCLal iuthout Some method of informing 
the jury what a match meant l.', 

IV The Controversy 

Until 1989 to 1990, D S h  exidence generall) was noncontroversial 
Although novel-and thus subjected to  the endentituy tests descnbed 
above-an memhelmmg mqonty of the courts found UTA e\idence to 
be generally accepted. Same early attacks occurred regarding the possi- 
bility of band shifting, lack of national standards. differing c n t e m  for 
declaring a match and questionable laboratory techniques (use of 
ethidum bromide eels ioadine mass. etc >. but these attacks eeneraliv ~" 

were short lived and unsuccessful 
Yee-'' that DNA was assailed in force. 

It ras not until L-nited States t, 

A The Case of United States 1. Yee 

In Yee. three members of the Hell's .Angels motorcycle gang ex- 
ecuted an mdnidual in Ohio, mistahng him for a member of a nvai gang 
whom the three believed responsible for shooting their felloh gang mem- 
ber JahnBonds. XarkVerdi, and WagneYeenere chargedwththe shoot- 
ing. At mal, the government offered ewdence that DKA found in blood 
on the seat of Yee's car matched Bonds's DSA. The defendants objected, 
and a federal magistrate held a six-week Fry? heulng in which twehe 
expert witnesses testified and over 200 exhibits were introduced regard- 
ing DSA RFLP analysis 

At the cancluaan of the heanng, the magistrate foundhm that the 
pertinent scientific community contained molecular biologists and popu- 
lation geneticists The magistrate rejected the defense's contention that 

"'See Stares Cauthron 616 P 2d 502 (Vmh 1993) 
Nelson \ State. 626 4 2d 62 (Del 1993) (atatatice excluded because indigent de 

E2d41D 4 1 3 ( h l a i  1981)(D\Arnarehmad- 
inga oufthehkehhood offhatrnatcho~cu 

pm note 53. at 21 (With feu exceptions. ~r 
concerns abouionlyonelsiue that goes fotheundedging~cience of Dhhresting 

"- 131 F R D 161 !ID Ohio 1991) Urd sub itom Knsed Srafe i  % Bands 

Ype 131 F R D at 161 Bands.  12 F 36 at 551 
The distncf c o w l  adopted the magatrate's 6ndmgs 
Yer 131 F R D at 164-61 
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a ConSensm was required. and listed several facton that could aid the 
factflnder in d e t e n m n g  general acceptance. The magistrate stated 

In s u m m y  I have not encountered, and the parties have not 
cited, a case applgng the R y e  standard rejecting the admm 
sibility of evidence where a Set of experts, such as in this case, 
have testified that the procedure was generally accepted 
Wlere such expens have testified, the evldence has been ad- 
mitted despite firmiy held countervailing views of the 

The magistrate found that the relevant scientific commumty had gener- 
ally accepted the RFLP technique, thus, the DNA euidence, including the 
statistical probability of a match occumng at random. was admissible. 
The defendants subsequently were canrlicted, and their camiicnons up- 
held on appeal 

The magistrate heard from various defense uimesses challenging 
all aspects of the FBI's laboratory protocol, including the use of ethidium 
bromide m the electrophoresis gel, the possibility of bacterial cantmi-  
nation, and the amount of restriction endonuclease The prosecution 
wtnesses testified that the protocol was proper and pramded correct 
conservative ~esu l t s  The magmtrate also considered the Congressional 
Office of Technology Assessment's Report, which stated that forensic 
DNA testing was ''reliable and ralid." The report also found that 
'[qluesWons about the vai i l ty  of DNA typing-ither the howledge base 
supporung technologies that detect genetic dfferences or the underly- 
mg p n n c ~ p l e ~  of applpng the techmquesper se-are red henings that do 
the courts and the public a dissenice."lo2 The magistrate found these 
challenges insufficient to  require exclu~ion of the evidence. 

At the magistrate's he-g, the prosecution called four witnesses 
relative to  the issue of population genetics and satistical evidence: 
Dr. Patrick Comeally of the Inmana Univemity School of Medicine, Dr. 
Stephen P Daiger of the Umveaity of Texas Health Science Center, Dr 
C. Thomas Caskey of the Baylar College of Medicine, and Dr. Kenneth K 
Kidd of Yale Umversity School of Medicme The defense called Dr. Rich- 
ard C. Lewonun of Han-ard Univenity and Dr. Daniel L. Hart1 of the 
Waslungton Umvenity Schooi of Medicme. The c o w  called Dr. Elic S 
Lander of the Massachusetts Institute of Technology These wtnesses' 
tes t rnmy and reports prepared by Dr. Lewontin and Dr Hart1203 formed 

opponent's experts. 201 

m &chard C Lewonfm. Poyuialzon C m l r c  Pmbiems m the Farmsic Lsr 0JD.W 
AoJ2les (I9RO) lhereinaffer Lewantm. Y6e Reportj: Daniel L H-I, Emerr Fapmt (1990) 
[hereinaher Had Yoe Report Both of these repom "onpeer renewed and were not 
presented EO the government until the dag the author testfled Bnef of Amicus Cunae m 
SuppanafRespondenf. Peoplev Bnnon ho  A068925 (Cd Cf App 1893) However, the 
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the basis of the defense attack on DSA in Yee and have been submitted 
to and relied an in almost every case that has excluded DS.4 ewdence 
since Y e e ~ ~ ~  

B The Problem. Populatzon Subgraupmg 

Dr Lexontin and Dr. Hml testified (and their repom echoed their 
testimony) that the statistical emdence of the probabiht, that Bonds 
DSAandtheDNAfoundm thebloadin the backseatofYee'scarmatched 
randomly should not be admitted into eiidence because they darned 
that rhe method by a h c h  the probability was calculated had not been 
generally accepted by the relevant scientific community lo6 The FBI cal- 
culated the probability as one m 36.000.2u' 

Dr Lewontm testified that he believed that, because the frequency 
af blood tgpes r m e s  among European nationalmes, there may be a simi- 
lar variarion m the genes analyzed by RFLP analysis in Americans who 
according to  Dr Lewontin, are generally descended from "relativdy 
recenr[ly] m r [ e d l "  Immigrants He believed that this vanation has not 
been sufficiently diluted because of a "lack af interethnic group mat- 
mg."2@. Dr. Lander and Dr Hut1 agreed with Dr. L e w n t m  

Population subgrouping would be a problem in DSA a n a l y s ~  be- 
cause the probabilities calculated from a general database could be based 
on underrepresented or oremepresented subgroups. If, for example. a 
database was camposed of Caucasians in general, but the database had 
an averrepresentarion of "Reds" (a fictional subgrouping of mdiuduals 
who have red hair), the probability calculated using that database of an 
indwldual selected at random having the gene that causes red hmr would 
be greater than the actual probabiht) of the population as a whole On 
the other hand. if "Reds' *ere absent from the database bur present in 
the population. the probability calculated from the database would be 
smaller than the actual probability from the population. 

This IS the c m  of the DNA opponents' argument They believe that: 
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(I) It IS possible that population subgrouping emts mthm the databases 
used by D S A  iaboratolies; (2) this popuiation subgrouping causes some 
subgroups to be either overrepresented or underrepresented in the data- 
bases, (3) that because of this. any probability of a random match occur- 
m g  calculated by use of the databases would be skewed, (4) the degree 
of effect (If any) of population substmcture an the statistics cannot be 
detemuned,2M and (6) there is no conservative step 01 method that could 
compensate for che effects of population subgrouping 208 

Although the magistrate mled aganst the defense experts in Yee 
and allowed the DS.4 statistics into e\idence, Dr. Lewontin, Dr Hartl, 
and Dr. Lander continued to testify and author repons, letters, and ar- 
ticles which suggested that the statistical evidence was not grounded in 
science 210 Unng this theory the defense was successful in excluding the 
DS.4 statistics m se\eral cases 211 Because of these result8 and the c l am 
by the defense that the statistics u ere not generally accepted underfive, 
the National Academy of Science's (NAS) National Research Council 
(SRC) undertook a study of the science surrounding DSA eLidence in 
general and the statistics inrolied m D S A  identification."? 

C. The Sattonal  Research Council 

The NRC 1s an agency of the NAS, "a pnrate, nan-profit, self-per- 
petuating society of dmtmguished scholars engaged m scientific and en. 
gineeling research, dedicated to the furtherance of science and technol- 
ogv and to  their use for the general welfare." Congress granted the NAS a 
charter mandating it to "adnse the federal government on scientific and 

.. , 
1N Yee 131 F R D at 182-83 However. both Dr L e w ~ n f m  and Dr Hart1 have " o n  
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technical matters 'w' On requests by the FBI, lawyers, and scientists. the 
NRC began in January, 1990 a study of the forensic aspects of DSA rech- 
nologp. The FBI and the National Institute of Justice among others, 
funded this study 

The NRC established a committee to  conduct the studp, composed 
of indwiduals with diverse backgrounds, including, among orhen, two 
ofthe witnesses in Yee. Dr Enc S. Lande+ and Dr C Thomas Caskey 
The Committee met several times over a two-pear penod. and heard tes- 
timony from vmous mdmduals m April 1980 The Committee issued Its 
report on April 14, 1892 > I "  

I .  lXhe .WC Report-The NRC report generally validated the utility 
and reliability of DSA evidence. The report's major concIusion 
"coniim[edl the general reliability of using DSA tgpmg ewdence in climi- 
nal cases." The report stated that "DNA samples are capable ofprandmg 
'strong evidence' for poinung to  the perpetrator of a crime or cleanng an 
innocent suspect '"- The report recommended that courts confronted 
with DS.4 emdence judicially nowce the underlying theory of identifica- 
tion by DNA RFLP analysis.i" The report recommended that coum con- 
stram their inquiries under bath Fiye andDaubert to 15 hether the labora- 
tory procedure m the Lnstant case was proper and whether the statistics 
offered were "appropnately conservatn 

However, the mqor impact af the repon involves the use of DNA 
statistical evidence. The Committee devoted an entire chapter to the sta- 
tistical basis of DNA a n e l y ~ m " ~  Its underlpmg assumptions and recam- 
mendations regarding the use and valalldity of staustical emdence fam 
the basis of the controvemy surrounding the NRC's report 
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2 Choptw Three of the .VRC Report-In Chapter Three, the NRC 
fimt states that "say[mg] that two patterns match, w t h m t  prowdmg any 
scientifically valid estimate (or, at least. an upper bound) of the frequency 
m t h  which such matches might occur by chance, 1s meaningless ''i21 This 
statement appears, at first glance. to  make sense; hoxwer ,  a closer 
exammation reveals that it does not Clearly. that the suspect has a char- 
actemtic whch  matches that of the perpetrator 1s bath legally and log,- 
cdly relevant to the issue of identity unless the charactenstic is univer- 
sal. Because, in our judicial system, the suspect 1s presumed innocent on 
a plea of not guilty. it is relevant and helpful to the factfinder to ha%- 
that the accused shares a common t m t  with the perpetrator The weight 
of the match depends on its ralits 

However. the report LS most controversial in its discussion of the 
problem of population substructure. The Committee first notes the ex- 
istence of what it detemunes to be "[slubstantd controversy concern- 
mg the methods of estimating the popula~ion frequencies af specific DNA 
Isping patterns." The NRC cites to  works by Dr. Lenantin, Dr. Lander, 
and Dr. Hartl and responses to  them, the nonpeer revwaed iniited edito- 
rial of Dr. Lander, responses  t o  It, and the  LenontiniHartl and 
ChaluabortyiXldd articles m The report dso states that this 
controveny goes not to  the aeighr of the evidence, but rather to its ad- 
rmssibility because it calls into question the scientific validity ai the par- 
ticular method used 

This paragraph of the report IS extremely Important. By describing 
the efforts of Lander. Lewontm. and Hartl as a "substantial controversy," 
the NRC rejected the charactemation of their efforts by the judiciary (as 
m Yee) and, mjudsdict ion~ governed by h e ,  foreclosed the adrmssibil- 
Ity of the s ta t imcd e\.idence by ensunng that general acceptance cannot 
be found.223 Interestingly, Science magazine, in which two of the mqor  
articles appeared,'za introduced the m c l e s  as "Richard Lewantm and 
Dan H m l  hav[ingl taken on the jormsic science esfablishmmt."2z' The 
magazme also noted that its editor found erran in the papers' data and 
conclusions 22B 
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The report echoes Its theme a few pages later ''. The reports dis- 
cussion of population substructure recites the same micles and letters 
by Leaontm, Hartl, and Lander as "considerable debate" about the POSSI- 
bility of significant substructure. The repon then repeats their cliticisms 
in detail, while affording only a sentence to the w w s  of the DNA sup- 
porters."~ 

The NRC repori stated that 

Irlecent empirical studies concemmg JNTR loci detected no 
dentolion froom zndepmdence  lcithrn 01 muss locz. hlore- 
auer. p a i m ~ s e  companson~ of all fiv.-locus DNA profiles m 
the FBI database showed na exact matches; the closest match 
wm a single three-locus match among 7.G million painrise 
cornpansons. These studies are intelpreted as indicating that 
multiplicauan of gene frequencies across loci does not lead 
to  m q o r  inaccuracies in the calculation of genotkTpe fre- 
quency-at least not for the specific polymorphic loci exam- 
ined 

These statements clearls refute the position of Lewontm. Lander, 
and Hartl. The NRC faled to cite a single study showing no mdepen- 
dence of W T R s  within or across l o a  rather. 11 cited studies that show 
the alleles are independent The Committee actually stated that "no evi- 
dence of population substructure l s  demonstrable ui ththe markers tested 
5o far 1,230 Ths  independence validates the use of the product rule in cal- 
culating the possibility of a random DSA match 

.hazmgly. the NRC chose to reject this informatian and rely on an 
outdatedandincorrectstudr by Dr Leuontin ?31The Commxteeassumed 
Lhe existence of population substructure and del eloped a recommended 
method to accouni for an) effect it ma) have m calculating probability 
estimaies This 1s the mpect of the NRC report ahich has had the great- 
est impact on admissibility of DNA statistical endence 

The Committee in 11s report stated that it "has chosen to  assume 
for the sake of dcscussmn that population subculture may ex~s t . ' ' -~~  The 
Committee ranonalizes firs that It 1s possible and appropnate to use 
consematire numbers because. according to the Committee. "the statis- 
tical power losi this wag can often be recorered through tsping of addi- 
tional This excuse is circular: the Committee wants to  lessen the 
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numben anived at by the use of DNA analysis, but can c o m c t  this by 
using additional probes, whose statistical power must also be diluted. 
Additionally. this recommendation fails t o  address the issue of an 
evidentiary sample that, due to degradation or sample size, will not re- 
spond to four or more probes ?94 

Rather than arrive at the correct number, the number calculated by 
this means wi l  actually be funher reduced for each additional probe 
used. However, the number will approach the maximum with whch  the 
Committee can be comfortable. Left unanswered by the report i s  the B- 
nal number of probes required before this l imt  is reached 

The report also states that Its recommendations are based on the 
necessity of applpng to present and future forms of DNA analysis and 
different loci. The Committee again mentions that, for loci currently 
tested, empirical studies show independence between and across 10~1. '~ '  

However, the Commttee's concern over possible future methodologies 
and its detetmination to  address an issue not properly befare it was un- 
necessary Moreover, its unstated assumpwon that future loci used may 
not be independent 1s unsupported. Regardless, the suggested SoIution 
should be reserved for any future loci that demonstrate papulation sub- 
s m c t w e ,  not for those loci used and for whch  there is no emdence of 
population s ~ b s t m ~ t ~ r e . ~ ~ ~  

The report states that the only way to d e t e m n e  the effect, if any, 
of population substructuring is to measure I t  empirically (ewdently dis- 
counting the studies that the report melf references earlier). The NRC 
claims that population subgrouping cannot be readily detected by eon- 
ventional means or theoretical canade ra~ ions .~~ '  The Committee uses 
an admittedly extreme and hypthetical example to  show that the abllity 
af the test for HardpWemberg equilibnum is relatively weak in detect- 
ing substructure Nor can the differences between racial groups be 
used as an upper bound for the allele frequencies because, accordvlg to 
astudy by Dr kwontin in 1872, 'the genetic d ~ e n i t y  between subgroups 
wlthin races is greater than the genetic vanation between races "23p 

Unlike Dr Lander and Dr. Lewantin, the SRC believes that it "is 
feasible and important to estimate the degree of vmabihty among popu- 
lations to evaluate the impact of populanon substructure on genotbye 
frequencies estimated wth the multiplication rule The report recom- 

1 y  BudoNe Internew. SUP?& note 64 
'RC REPORT svpm note 25 at 81-82 

Id at 62 (citmgApporria,iment. supm note 931) Leronlinrepeated this confen- 
nonmLewoolin%HarO supra note 208 at 1747 

240 VRC R ~ ~ o n r .  m p z a  note 25. at BO 
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mends direct sampling of allele frequencies in multiple ethnic sub 
groups.:" This sampling, according to  the Committee. IS the only way to 
detect population subgrouping. 

However, the Committee fails however. to define which subgroups 
to sample or hoii these subgroups are to be defined (other rhan by stat- 

hnic subgroups"?" and ''genetically relatii el) homogr- 
ltimatel3. the Committee chose to  lewe the ''selection. col- 

lection. and analys~s of such samples [to be] oveneen by'' )et another 
committee irhich the SRC recommends be created 'I4 

Interestingly the NRC recommends that some of the sample popn- 
lations include "English. Germans, Itahans. Russians. Sa\ahos, Puerta 
Ricans Chinese Japanese Vietnanwse. and Best Afncans 'W The Com- 
mittee did nor state how it determined that These groups are represenra~ 
tire of population groups m the United States Additionally. no endence 
exists that these groups are homogenous and are not compnsed of sub- 
groups 

.After collecnon, the samples ~111  be measured to determine the 
frequency for each allele found The Commnree beiieies that 200 alleles 
(two from each af 100 mdinduals drawn at random Born the population) 
IS a sufficiently large database to determine whether some diehc fre- 
quencies are significantlg greater than m the general population '*_If such 
a significant denation 1s found. 11 becomes the "ceding' frrequenc) for 
that allele far all defendants If the exammeis find no sigmficant dena- 
tion, the grearer of the largest frequency found or fire percent becomes 
the "ceiling" frequency.2" 
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The Committee selected live percent because it felt that "allele fre- 
quency estimates that were substantidy lower would not provide sufli- 
ciently reliable predictors for other, ""sampled subgroups "I8 The Cam- 
mittee beiiered that "[ejven if one sees allele frequencies of one percent 
in several ethnic populaDons, it is not safe to conclude that the frequency 
might not be five-fold higher in some subgroups ""' Agan,  the Cammit- 
tee proudes no data, other than ~ t s  o m  policy statement, to  support this 
assumption. 

The report recommends tw-o methods of presenting to the court the 
prababhty of a match between the suspect's DNA and the sample DNA 
occuning at random direct samphng of a database and a method it t e r n  
the "ceilmg princ~ple ." '~  The "ceihng pnnciple" IS nothing more than the 
product method using the "cedmg" frequencies calculated above.::' How- 
ever, until the collection and analysis of population subgroups recam- 
mended occurs, the Committee recommends using a modification of lhe 
"ceiling principle."2" 

Direct sampling occum when the testing laboratory exmines its 
database to d e t e m e  whether or not any samples w t h n  the database 
match the mult~locus genotme of the suspecffeddenuary sample. The 
jury would be told that the sample did not match any af the samples in 
the database.2s The jury also would be told the number of samples con- 
tained in the database, denoting Its rbty.'" 

However, w t h  few databases consisting of over 1000 samples,'"" 
this method would prowde a maximum ranty of 1/1000. 

Stated another way, '"it IS 95% likely that the m e  frequency is less 
than one in 218."'" This figure LS deceptively misleading when one real- 
izes that "if everyone m the world had the same two parents, who were 
heterozygous for hffeferent alleles at four independent loci, the frequency 

I d  at84 
Id 
This 18 c l c ~ i l y  the Intlumce of Dr Lander and Dr Lerontln. who recommended 

the u e  of B "ceiling pnnc~ple "These ''caImg3" would be the highest freqvenry observ-d 
mfhm the subpapulatlon dambaael of the ielevanl mq0r racial groups 8m11a~ to that enl- 
kcfedbythecentre dEtuda duPalymotphlsme Humaln(toahlchfheZRCcifes(fiauYR~ 
R r m m  supra note2b.alQll) Theproductruleriiencouldbeuied tacalrulateanianmunl 
probabiht) thatwould be \mhd rienifthi defendant Q own erhnlccomposiflan 1snatrepre. 
senfedinthe databmiei Enc S Lander. Lellerla LheEdiiar, Aw J HUM GEVETIc98QQ. 801 

YRC REPORT, supm note 25,  at 82 

Slrsup"" t?xIaccomp 
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of any particular foul-locus profile would be one in 2iG."-' The Commit- 
tee admits that "such estimates do not take advantage of the full poten- 
tial of the genetic approacl 

Even using the NRC's modified ceiling pnnciple. the maximum rar- 
It) hould be one in 6 25 m~llmn."~ If population substructure did exist 
within the database and did cause an effecr on the frequencies of the 
mdiudual loci. then the darabm? would nor be truly representatre of 
the relevant popula tm and rhus may result in the same problems that 
Dr Lander and Dr Leivontin c l am the product rule causes. Thus. the 
direct sampling method adds minimum evidence to the question of 
identity. 

The expen then should inform the juq- of the probabihtg of some- 
one else randomly matching the suspect's DSA and the endentiaq DNA 
sample calculated n a  a fomi of the "ceilmg pnnciple '' W i l e  sampling 
fifteen to t i e n t r  genetically relatiwly homogeneous populations, the 
expert should calculat~ the probability usmg the 'modified ceiling pnn- 
ciple ' ' M  The ''ceiling pnnciple ' is the recommended method to use after 
completion of the above studies. proiided no endence of any significant 
populatmn subgiouping appears 

At this point a discussion of the tern "ceiling pnncipl " 

s a 9  "Ceilmg" is an imprope1 descnption of the method. as 
mmmumvalue or Imitation The method actuallyrequires 
mum value (the greater of the frequent? calculated empi 
percent) 

The word "principle" has a specific meaning in science h "pnn- 
ciple' 1s a ''a. rule 01 law concerning the fuuncnomng of natural phenom- 
ena or mechamcal p r o c e ~ s e s . ' ~ ~ ~  Because no sciennfr basis exists for 
replacing the empincaily-denwd frequency with either five or ten per- 
cent. the NRC's recommended method hardly qrialiiies m a principle ''' 

The 'Ye~lmg principle'. 1s designpd to correct for the assumed ~ X I S I -  

ence (and substantial effect. which also must be assumed) ofpopulation 
rubstmcrure The NRC aas concernednot onlg Il-ithpOpUlatiOnSubstmc- 
t u e  ~n existing databases but also that the particular suspect may be- 
long to a popidation not covered by these databases ''. Consequentli. 
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the Committee recommends essentially the creation of a "super fre. 
quency," which 1s the greatest frequency m t h  which the parncular allele 
appears across (111 populanons and subgroups. The end result may be 
that, for loci one through eight. the greatest frequency may appear m the 
English, German, Western Afncan, Tavajo, Chinese, PueAo Rican. Ital- 
ian. and Japanese populations, respectively 2a The "ceilmg principle" uses 
these frequencies, rather than the frequencies from any single popula- 
tion. Should any of them be less than five percent, the figure of five per- 
cent IS substituted for the actual figure 

Rnally. untd the studies of these "relatwel) homogeneous" papula- 
t ims  are complete, the "ceding pnnc~ple" IS modified to r a m  the thresh- 
old frequencg from a minimum of five percent to  a minimum of ten 
percent 21 Ten percent IS, according to  the Committee, a "pragmatic ap- 
proach to  recognize the uncenmnues m current papulation 
This figure is "designed to address a remaining concern that populations 
might be substnxtured in unlinoum ways with unhown effect and re- 
flects the greater uncertainty in using allele frequency estimates as pre- 
dictors for unsampled subpopulatians."'" The product mle IS applied to  
the frequencies determined empincally from the ensting databases far 
Blacks, Caucasians. and Hispanics. substituting ten percent for those 
individual frequencies found to be less than ten percent. This calculation 
gives the resulting frequency to be reported to the coun. 

3. Tke Remainder o j  the ~VRC Report-Chapter Sur, entitled "Use 
of DS.4 Information m the Legal Systems," discusses the h e  standard 
for admissibility2bP and lists assumptions whose validity is questioned 
when the emdence is offered 

(1) [Elxcept far identical twms, each person's DKA LS uruque, 

(2) the technique used allows one to determine whether two 
DNA samples show the same patterns a t  pamcular loci. 

(3) the statistical methods used and the available papulation 
databanks allow one to assess the prababilitS. that two DNA 
samples from different persons M ould by chance have the same 
patterns at the lac, studied and 

(4) the iaboratoq's procedures and analjses in the cme in 
question were performed m accordance w t h  accepted stan- 
dards and prande reliable estimates of the probability of a 
match.'" 
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The Committee notes that the f in t  assumption IS so firmly estab- 
lished m human genetics That courts may judicially notice It The Com- 
mittee makes the Same recommendation regarding Resmction Fragment 
Length Palbmovhwn analysis usmg the Southern Blotting Procedure ?: 

The third assumption also is reliable enough to allow the analys~s Lnto 
e\.idence so long as it is 'apprapliately conse~ative ''2~3 The Committee 
~fiesses that the solution is '"not to bar DNA emdence, but to ensure" that 
only ronservative figures are used ri The fourth assumption IS a case- 
by-case ~ssiie.!.' 

The remainder of Chapter Six 1s a recitation of court decisions. 
bath federal and state. that have addressed the admissibility of DNA e v -  
dence There 1s a discussion of the growing trend among states to leg- 
islate the admission of DSA evidence, effectively removing the question 
from the C O U R S . ? ~ ~  The rest of the NRC Repon concerns itself w t h  B 

discussion of standards for laboratories conducting DNA analys~s;~'~ DNA 
databank wid pnvacy mterests,2'V and the social. economic and rnorali 
Fthiral implications of DSA 

1'. The "Scient?" Underlging the "Ceiling Pnnc~ple' 

The NRC issued its report in an attempt to  resolve the apparent 
controvemy over the scientific rdiabihty of the DNA e\.idence (pnmaily 
statistical eddence) offered in courts by both the prosecution and the 
defense However, the report has accomplished just the opposite; there 
is now more of a controversy over the repon and its significance than 
thPre was over the ewdence As the United States Coun of Appeals for 
th? Sixth Circuit (Sixth Circuit) stated m Bonds, "[tlhere 1s no dispute 
that the NRC Report exists but there 1s considerable dlspute over the 
significance of Lts contents "A' 
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This con~roversy has caused some courts to  exclude all DSA ei i -  
dence zii Enc Fisher, director of the SRC's board an bialogv m Vashmg- 
ton D C , stated, 'Tlearly there is contmumg controw=rsy in the area, in 
fact, a growing controversy." However, h she r  indcated that the NRC 
never intended for its report to become the backdrop to  a court opinion 
mlmg DNA inadmissible Rsher stated that, "I t h n k  you could safely say 
that what happened m [People u Borneul was not an intended effect 
because the Committee very pointedly s a d  that DNA was an rnportant 
forenslc tool and should continue to  be used."ZB5 

No one senously argues with the proposmon that some degree of 
population substructure is present in Ail human population 
categones are composed of subgroups, there are no truly homogeneous 
populations. However, merely because Some populatlan substructure is 
present does not mean that it has such an effect as to  alter the forensic 
reliability of DNA frequency Statistical evidence. 

The "ceilmg principle," clearly the most controversial p a i  of the 
NRC Repcw2'. was deslgned to correct for the assumed presence and 
effects of populatmn subsmcture in determining the Statistical prob- 
ability that the match between the suspect's DNA and the evidentiarg 
DNA occurred at random Once calculated, thus probability shouid then 
be introduced into endence to demonstrate that, due to r d t y  of the DNA 
pattern, It 1s iikeiy chat the accused left the e \ iden t iw  sample ZM This 
calculationiso IS to be offered as scientific e\+dence under FRE 702 

.. . 

_ .  . . 
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A mie Cornn?irtee's JiLslifh7t?on 

The problem xith the 'ceilmg pnnaple" 1s that there 1s no scien- 
tific basis underlmng it The \ R C  Report offered only an asst(niption 
both that population wbstmctwe exists and. albeit rnplicitly ?"that Its 
effect is so substantial as to render the use of the product rule unscien- 
tific and unworthy of admission into endence The Committee made rhie 
assumption in the face of strong eiidence to the contra13..2'' 

To qualify as scientific endence, the proffered mformanan must 
hare a basis m sc~ence "Scientific methodology today is based on gen- 
erating hypothes?s and testing them to see if they can be falsified in- 
deed, this methodology 1s what distinguishes science from other fields 

The Supreme Coun called the ability to  reproduce 
the results of the expenmentanon as "a key question'' in determining 
admissibility of scientific eiidence m federal courts 

The Committee generated a hypothesis when it assumed that popu- 
lation substructure does have significant effects on use of the product 
mle in forensic D S A  analysis Haxerer. the Committee faded to test its 
hypothesis pnor to adoption and publication of its "ceiling principle." 
While calling for someone'@5 to sample fifteen to twenty allegedly geneti 
cally homogeneous papulatmns. the Committee could not cite a single 
study in support of its assumption Instead, the Committee cited on15 rhe 
work of Dr. Bmce \Veir. Dr Sed Risch, and Dr Bernard Deilin disprov- 
ing the msumptmn m Th14 procedure 1s not m accordance with accepted 
scientific method 
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The only support given by the Committee for its assumption is a 
paper wntten by Dr. Richard Lewantin over twenty years ago!). Dr. 
Lewontin stated that "[cjantrary to  common belief based on difference 
in shon color and hair form, studies have shown that the genetic d w r a t y  
between subgroups within races is greater than the genetic variation 
between The weight of the emdence gathered since Lew-ontin's 
repon was published argues aganst Lewontm's (and the Committee's) 
assettion regarding differences in genetic dirersity between and among 
races Lewontin himself has abandoned that position since the pubh- 
cation of the NRC Report He and Dr. Harti now "meitwate the conciu- 
smn that there is approrimately os much genetic vanation among eth- 
ruc groups wthin major races as there 1s among the races 

This "controversy" abaut population substructure actually is "quali- 
~atirely the same issue that has confronted the forensic serologist far 
years "301 Yet courts have routmely accepted testimony regardmg prob- 
ability estimates of protein combinations m serology using databases 
d r a m  only an racial lines (like the DNA databases).loi Dr. Hart1 admit- 

JLnLeuontin&H~l.supranafi 208, at?74(emphaneadded) Inrerernngly. aclme 
e x m i n L l ~ n  of what the) actuall) sa) 15 reuealmg LeronUn itafed m Yer that "there is one- 
lh id  more genetic van~f ion  on the a\ erage for these genes among [ethnic groups ulrhin 
race81 rhanfheresonrheaierase betneen lracesl ' Lewonfm.YerReoon sumanore203 

e n c e ~  ~n Farensies supra at 8 
331Appellee 3 Bnef at 16, United States \ Bonds. 12 F 3d 640 (6th Clr 1993) 
'OZ Id Indeed ~n Commonredlh  v Games, 526 1 E Zd 1270 (Mass 1980). om de- 

fense emen testifled that 
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ted in Yee that the Lssues were the same. bur, m his opmion. the quantita- 
rive difference in esrimares justify diff?rential treatment m coult O i  The 
Supreme C o w l  holds otherwise "[Dliffferences among experts [that are] 
quantitative. not qualitative ga to the weight of the endence and not 
the admiesibilitj of such testimon). 

B ne Subsepuenl Reseawh 

Scientific research published subsequent to the NRC Report  con^ 

times to  disprove the Committee's aSsuniptmn "'Dr Ranwit Chakiabony 
conducted a stud1 in which he detemmed thar rhe DSA databases do 
not shoh endence of significant population substructunng '"' \lany de- 
fense expens assert that the presence of a large number af homozygotic 
samples within forensic databases 1s caused by papulation substmctiire 
Dr Chakrabony's Study reveals that the numbel of apparent hamozg 
gotes IS too great to be caused by papulation eubstnicture and explains 
that they me the result of miperfectmns in the EFLP methodology '"' He 
also demonstrated that. should such substructure be presenr mthm rhe 
.hencan  population. the RFLP procedures currently used by the com- 
mercial and FBI forensic labmarones already hate  ronsenatne  mea^ 

SUES built in to negate any possible effect from population subsrrw 
ture '48 

Dr George Hemn reexamined in 1Q93 rhe Study conducred by Drs 

nencmlarlal gloupr 

Re~ord a i  25Y-61 m I'nlred 
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matches does not significantly exceed the number that would be expected 
if the aiieles are statistically independent. . . .'l'll This last result is an 
important indicator of the absence of substmcture among the databases. 

Finally, the FBI undertook a study of several population groups 
and recentlypubiished a four-volume set of reference data."' 

This dam does not support the Committee's a s sumptm of significant 
population substmcture. The study concluded instead that "[blased on 
the data contained in this compendium, differences in allele frequencies 
a t  B particular locus do not have forensically significant effects on VNTR 
profile frequency estimates when subgroup reference databases from 
within a m a p  papulation group are ~ompared."~" The United States 
District Court far the Virgin Islands recently relied on this report in ad- 
mitting DNA statistics into ewdence."5 

c. me ''Ceiling Pri7lcipte"at work 

Applying the "ceiling principle" to a hmothetical case illustrates 
the lack of scientific basis Assume that a rape occuned in an average 
Amencan large town or city (population 100,000 to  250,000). The sus- 
pect, a resident of the town, is Caucasian. Under the "ceiling pnnripie,' 
the eight alleles af the suspect's DNA pattern are found most often in the 
reference databases as follows: 

Locus 1 Esltimo . 4  6% 
Locus 3 Oglaia Sioux - 13.8% 
Locus j: PueRo Rican - 9.7% 
Locus i: Italian - 12.2% 

Locus 2: Japanese. 11.2% 
Locus 4. 'Kung Bushmen. 7% 
Lacus 6: Korean - 12.8% 
Locus S: Maori - 15.6% 

According to the "ceilmg principle," these are the allelic frequen- 
cies to be multiplied, even though the suspect belongs to none of the 
reference databases.91r Moreaver, those frequencies less than ten per- 

',' Thompson. m g i a  note 87, 81 75-76 
The data is not new rather, > t i s  B collectran of dam drendy mnlable fa gene& 

coIs,rheCommittee,andD~ Lmder.Dr HmLandDr Lewonnn Euewfomermemberof 
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cent (Eskimo. Kung Bushmen. and Puerto Rican) must be replaced b) 
ten percent pnor to multiphcatmn.". Science proiides no basis for using 
allele frequencies a n h m  databases of mdniduals whose connection to 
the crime scene E nonexistent 

Addmonaliy, science strives to  progress and le- more through 
the scientific method Howe\er, regardless of the outcome of the search 
for the effect of population substructure, the science of forensic DNA 
analysis will be .'frozen' at the minimum levels established by the S R C  
Should some small pop~lat ion be found with extremely high frequencies 
for particular alleks. those frequencies mII become the minimum used 
m the "ceiling principle" regardless of the isolation or mimmal size of 
that population lo This "freezing" 1s contray to sc~entdc principles jb 

D The Sciextists Speoh- 

Perhaps the lack of scientific basis behind the "ceding pnnciple' IS 
best stated bg the scientists themselves. The maor complaint of the "cnt- 
ICS from all pempectnee LS that the ceiling pnnciple is not a principle of 
science 'I 2. Professor Elizabeth Thompson. at the Umrersay of Bash- 
mgron. Chair of Depmtment of Statisncs. descnbed the "cdmgpnnciple' 
as a "data-dnren Interest-ridden. \oodoa pseudo-statistical. o d  hoc  
mrthodalogy to which no statisti~ian (or scientist) should be a party."J-- 
Dr. Richard Lenontin has also statrd that "[i jn my my the 'modified 
ceiling pnnciple'has no r a f i o t t d  basis and has been chosen by e n l ~ r d y  
arbilrnry m o n s .  'L5 Lewantin also has added. "It's just totally matmnal 
[the may that the Committee selected ten percent] out of the air [as the 
minimum frequency used m the] 'modified ceilmg pnncqle'" J~ 

Population geneticist S e w o n  hlarton believes that the Committee 
"ignore[s] any attempt to  descnbe rhe substructunng and tr[ies] to  alter 
the gene frequencies 111 a "a) that inmy of us regard as dlogical."''~ He 
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calls the result "absurdly c ~ n ~ e w a t i ~ e . " ~ ~ ~  A dBcussion at the Second 
International Symposium on the Forensic Aspects of DNA h a l y s 1 ~ ~ ~ ~ -  
which included Dr. Oscar Zaborsky (the Committee's Study Director for 
the DNA Technology m for ens^ Science project)-made dea r  that "the 
ceiling plinciple has no basis in science "32 

Another Committee member, Richard Lempen, calls It a "'secand 
best' solutmn;"329 one that ''does not prmide a good Scientific estimate af 
the probability . . ""OLempeTt states that the product rule's calcuiailons 
are "'closer by several orders of magnitude . the number. . . 
w h c h  the ceiling pnnciple generates '1331 Lempert also admits that re- 
cent studies disprove the SRC's assumption of substantial population 
substructure, and agrees that "the concern the ceding pnnople most di- 
rectly addresses, the possibility that the frequency of a defendant's alle- 
les m the defendant's ethnic group nmowly defmede subsmually higher 
than It 1s m a general population data base, is most often imelevant." 

Lempen admits that the "ceiling principle" 1s based in great part on 
a "value" judgment of the Committee members that probabihties offered 
should be conselvativ-e. Lempert indicates thatthere is "no scientific basis 
for this value . . ."w2 "Science alone," Lempert states. ''cannot promde a 
yardstick with which to measure the Comrmttee's re corn mend at ion^."^" 
Rnally, Dr. Neil Risch summed up the feeling of most of the scientific 
commumty: "If I were asked if there LS any scientific just~fication to the 
ceiling principle, rd  have to say 

Throughout the debate, the scientific undelpinnings of DNA statis- 
tical evidence have rarely been in senow dispute Instead. It LS a judg- 
ment dispute, rh i ch  IS properly decided by courts, not scientists As 
Lempert admits. the "ceilmg pnnciple" LS based on values. rather than 
science Science magazine charaetelized the debate as "not about light 
and wrong but about different standards of proof. . ." and quoted one 
geneticist as saymg that it is "a religious argument "331 

. than 
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Dr Bruce Budowle, aleadingproponent of D6Asratistica.I eridence, 
and Dr Enc Lander, a leading opponent, recently coaubared an a r t ~ l e  
attempting to  demonstrate that the "Controversy" 1s "rooted m a ~ N S U L I -  
derstandmg of the NRC Report and IS, m m y  case, of no practical conse- 
quence to the COUM 1'156 In the article, the authors agree that the "ceiiing 
pnncip1e"praduces an"unabashediycanselvative [result which] . . .gave 
the benefit of evely conceivable doubt to  the defendant. . . Some of the 
statistical power was sacrificed to neutralize all possible wanies about 
population substructure.""' While an admirable attempt to resolve the 
issue of admissibility under Frye of statistics calculated ria the ceilmg 
pnnciple, this article fuls  to  enunciate any scientific support for the as- 
sumptions on which the ceiling principle IS based, and thus adds nothing 
to the issue of admissibility under D a u b e ~ t . ~ ~ '  

The final word may yet belong to the SRC. The Councd has agreed 
to conduct another study of the issue of population substructure and the 
"ceilmg principle 1'331 The study will be conducted by an "entirely new 
committee."'"Howewr, t h e c o m t t e e  has yet to benamed or completely 
funded, and probably hili not be 

11. DNA Under Dauber1 

Federal (and Militmy) Rules of Evidence 702 and 401-403 are the 
baSeSforadmittingexperrrestimonyon DNAasscienUficeirdence These 
Nles have displaced Frye as the relevant admissibility standard m fed- 
eral courts (to include courts-martial). How- a i l 1  the NRC's recommended 
"ceilmg pnnciple" fare under these rules? 

A Federal Rules ofEvidenee 40U402-Releuance 

Emdence must be relevant to a fact in issue in order to be adrnis- 
stble Federal Rule of EIidence 401 defines relevancy as hailng "anv 
tendency" to make the existence of a matedal fact more probable or less 
probable than it would be mthout the endence ''14> The "ceiimg pnn- 

' " E m  S Lander%Bruce Bodoulc.I)Zllnnge7.pnniingD,sY,ileLaid faReri  27 
KATLRE 735 (Ocf 27 1994) 

J ' - l d  at736 
'bThe -de I discussion ofthe oblecrloniralied ngrnsrrhe ce~llngpnnrlple KIU- 

811) seems foindi~ete fhatrhpse abjectiaoi hmement Id  
Peter J Ueufeld H n ~ i  You .So Smse o~'Dece,icy 

" . 
'. Id 
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cipie" must somehow relate to a fact at issue to sausfy Rule 401's re- 
quirement. Rule 402 deciares that eridence "%-hich is not re lennt  is not 

Debate has occurred concerning the question to which DNA e*- 
dence relates at a trial?" Cntics have stated that the LSSW LS the iikeli- 
hood that someone of the same ethnicity and rare as the suspect would 
match the sample One court has even excluded DNA eudence en- 
urely because the defendant "belongs to an ethmc group whose gena- 
tme frequencies may occur more frequently Than The FBI's estimate 'W 

This a ~ ~ e m o n  LS misleading In American cnminal junspmdence, a 
defendant who pleads not guilty ispresumed innocent, and thatpresump- 
tion is valid until proven othenvise beyond a reasonable Thus, 
the populatm of possible suspects, not the defendant, i s  the reierant 
population. Unless some evidence defines the suspect as a member of a 
particular e t h m  group or subpopulatlon, the c u m n t  Black, Caucasian, 
and Hispanic, and Asian databases are the legally relevant databases. 

The NRC Committee recognized this when It stated that " [~ jome  
legal commentators have pointed out that frequwcies should be based 
on the population of possible perpetrators, rather than on the population 
to which a pal t icuia  suspect belongs Although this argument is far- 
maiiy correct, practicalities often preclude use of that appr~ach. ' '~"  The 

ethnic group, and not of the generdpapulaflon, matchmgrhe eL?denfiarysmple Record u 
383.84. Enlred States I Pee. 131 F R U 161 (S D Ohio 10011 In December 1991, he and 
Lewuontm u m t  so far a? to adiacate that "each pamcular mdmdua map reqmre a different 
reference group ' Telr. S%Dm note 256  at 1748 Hart1 later sated however, that %e 
are talking about the chance that there 15 someone ebe In the world who marches " Tim 
Beardsky. Poznting Fingprr D\A Idmlilieotzon Is  Coiird tnlo Qurscion SCI A*, Mar 
l 9 W  at26,  27  

"'SUle 1 P-mo. \o lSj-1-90n1 D o t  CI 1991) 'Thedefendam wmpztIt.dzm 
pan French. md pan Abenaki Indian and the FBI could not pmduce a comparable d a t a  
bahe The cnme OeCUrrPd ne- B state hlghwas ~n a counll u Ilh some ~ b e o a h  population 
and Dr Lerontln admitted that m argument could be made that "the entre populmoo ai 
western Vermonl and Patem Nea York IS the appropnate reference groups " &chard C 

'*' URC REFonr 9 n p m  note 25,  at 8C The point hah not been confinediolelg Lo legal 
cammenlaton. sclenrlifS haxe also rased the issue See J Buckleton e t  a1 n?io ts  'Ran. 
dom .Man?' 31 J F O R n S I C  SCI SOC'I 463 (1SOl )  THE ESE OF S T ~ i i m c s  ~h FORE~I IC  SCIE\CE 
(C G A r k m & U  A Stonei.eds.1901) 
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Committee failed to  list these practicalities 

Howex-er, "the ethnioty of the class of people who are potential 
contlibutors can rarely be defined . . ''~9 \\%en some identification of 
the suspecr 1s made. forensic scientists agree that "it IS usually possible 
anlytoclass,iyanlndiddualintooneafthemajorracialgroups, atbesr 
Thus. unless there IS other e\idence which places the class of suspects 
only in a precise ethnic, as opposed to racial, group arid the defendant 1s 
a part of that group, the defendant's particular erhmc background is 
irrelevant 1.' 

Likeuise. the probabilities calculared by the " c e h g  principle" are 
cornplecelr irrelevant The "ceilmg principle" uses the highest frequency 
from among several subpopulatmns (and then may substitute an artifi- 
cial frequency af five or ten Thus. the "cedmg pnnclple's' 
suspect may be Black for one allele Caucasian for another, Hispanic for 
a third. Japanese for a fourth. and Kiowa Indian for another1 These fig- 
ures have no relevance to  the issue of whether the defendant in a par- 
ticular case contnbuted the eiidentiary sample (unless the defendant LS 
pan  Black. Caucasian. H q a n i c .  Japanese, and ffiawa Indian) Thus 
calculations unng the "ceilmg principle" fa1 to meet the requirements of 
Rule 401 and courts should exclude them under Rule 402 

B Fedelof Rule oJ'Ec~dence ?02--Scienftj?/ic Basis 

tific expertise lii Daiibe, t holds that a mal judge: 
The Supreme Court focused on the reliabiiity of proffered scien- 

[flaced with a proffer of expert scientific testimony must 
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determine at the outset, pursuant to [FRE] 104(a), whether 
the expert LS proposing to testify to (1) Scientific howledge 
that (2) will assist the mer  of fact to understand or detemune 
a fact in issue This entails a prelimmary assessment of 
w-hether the reasoning or methodology underlying the testi- 
mony is scientifically valid and of whether that reasoning or 
methodology properly can be applied to  the facts in ~ s s u e . ~ ~ ~  

Contray to  some commentators' u i s h e ~ , " ~ ~  the Court d d  not lirmt the 
application of this prel iminw assessment to  evidence offered by the 
government Instead, the Court's holding applies equally to evidence of- 
fered by the defense. Thus. the courts mmt  subject the "ceiling prin- 

The Court stated that "in order to qualify BS 'scientific hau ledge , '  
an inference or assertion must be denved by the scientific me th~d . "~"  
Consequently, the NRC Committee's assumption, contradicted by volu- 
minous evidence?6o fails to qualify under the Dauber1 definition of scien- 
tific howledge and should be excluded from evidence. However, the 
remunder of t h ~  section ulll "assume for the sake of d ~ c u s a o n " ~ "  that 
the ''ceiling principle' IS not excluded by this requirement 

C. Fedeml Rule of Evidence 702-Reliabilily 

The Court cited several factors to use in detemumng the reliability 
of scientific ebidence. The key quesuon, the Court felt, was whether or 
not the theory 01 technique had been tested and was capable of replica- 
t i ~ n . ~ ~ ~  The considerable body of research performed after publication of 
the NRC Report proves that the repofi's assumpuon of my signrficant 
effect of population substructure on allele frequency calculatians is 
false?62 So  study to date has \ahdated the "ceiling principle'' through 
tests.883 

clple" to this t.St.35. 

='Id  at2706 
li Professor Giannelli *odd set the burden of O r m f  that a scientific ~nncmle  i s  
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The next factor cited by the Court IS rhe degree to which the the09  
has been subjected to peer remen and publication "Subrniesmn to the 
mmt im of the scienrific comrnumtv LS a CornDonem of 'mod scienc? ' ' 'w 
Agan. the peer reviewed literature strongly cntiazes the "ceiling plin 
ciple" for lack of scientific ment.'Ea 
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fair prejudice, confusion of the issues, or misleading the jw, or by con- 
aderauons of undue delay, waste of time, or needless presentation of 
cumulative e ~ d e n c e . " ~ "  Although the word "substantially" creates a pre. 
sumption of admissibility, it is Finally, Rule 403 does not pro. 
vide the judge any discretion where the evidence 1s b m e d  by another 
e w d e n u q  nrle, such as FREs 401 and 702. Rule 403 only permits judges 
to  exclude 0th-ise admisscble e~idence.~" 

Eudence derived from the "ceiling principle" LS prejudicial to the 
defendant when It results in allele frequencies that make the defendant's 
DNA profile seem rarer than It really is. This t m e  of emor is pas s~b le .~ '~  
The judge may find that this possibility of error, unless s h a m  to be non- 
emstent m the particular case, is sufficiently prejumcial to bar admis. 
sion of the "ceiling principle." However, because the "ceiling pnncipie" 
calculations are usually offered by the defense (who believes them tn be 
more consenative than the modified product nrle  figure^),^'^ the Judge 
probably will not exclude the ewdence based on undue pre~udice. 

The "ceiling principle" ewdence is confusing and may mislead the 
JUW. ''Courts and cammentaton have tramtionillly viewed mathematical 
probability estimates with extreme caution because of its need for faun. 
dationai support  and i ts  need for  sufficient explanation to  the 
fa~tfinder."~'~Again, the foundational support for the " c e h g  pnncipie" 
is laclang. Evidence derived from the 'ceiling principle" requires t h e j ~ ~ y  
to  understand why two very different statistics are being offered, and 
forces jurors to confront the underiwg campiex population geneucs is. 
sues in great detiui. Some courts have excluded DNA statistics an t h s  
basis 

The ewdence also may be a waste of time because it is melevant. 
Became the allele frequencies used may come from populations to w h c h  
neither the defendant nor the p o d  of possible suspects belong, it has no 
relevance to the issue of identity Replacing the DNA evidence w t h  other 
evldence lllusvates this point. For example, m Yee,3"an eyewitness stated 

FED R Eno 403 
SUTZBI'RC & REDDE~,  mpm note 138. at 138 

3'"ld at 141 
3'~Sl~mou.nr%Cohen,svprenate367 at316 
a-s Obwousli, the defendant ranethecounfosuppress diemdence ofaDbAmcB- 

slm me defeme often mempw to offer slstl~fi~s cdcvlated using the "ceiling prhciple" 
torebutthe bovemmenl'ivre ofsfamcsedeuhled byhemodlPledproductrule.S~UrYted 
Stares% Bonds, 12F3dMO. 562(6thCs ,993) (Im35.000bymodlfrrdproducfrule. I m17 
by "cellmg pnnaple'j, Record at 112, Umted Smtaresr Brooiu, No Y2-IWCOL(JRE) (M D 
Ga IW2) dfd, 12 F 3d 219 (11th Cir 1993) (1 m 734,000 by modlfred productrule. I YI 
12.000 by "cellmg pnnelple') 

Dans Y State 476 U E 2d 127. 134 (Ind CI App 1985) 
8"SLafev Wheeler, No. C8Y4801 (Or Super Cf MY01 
"UnitedStafesu Yee. 1 3 4 F . R D . l 6 1 ( W D  OhioIYYl) 
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that the assailant had black hair Black hair 1s most prevalent in Chinese 
Using rhe ceiling principle. the JUT must attempt to weigh the sigmfi- 
cance of black hair to the LSSUC of identity with only the knowledge that 
almost all Chinese hate black hair. rather than the likelihood of encoun- 
tenng a black-hued person in the popularion at random 

Regardless of the method used IO calculate rhe f r e q w n q  of a march. a 
rnultilocus match 1s extremely rare.'-o The "ceilmg pnnciple" does not 
greatly increase the frequency m many  case^.'‘^ Where it does. the f w  
quencies  are still extremely low Thus. its admission does not often pra- 
nde significant new information 321 

E Tke FUth/Si.tth Amendment Due Process Issue 

Fmally. the "ceilmg pnnnple' is cumulative endence of identits 

Both the Due Process clause of the Fifth Amendment and the Com- 
pulsorj Process clause of rhe Sixth . h m d m e n t  combine to allow an 
accused the nght to present eudence on his or her O I I ~  behalf jS- The 
militaq incorporates rhis guarantee in R C SI 703's entitlement of each 
party to equal production of eiidence Occasmnally. this nght can be 
used by the accused to overcome some mles of endmre.  'j Harerer .  
this nghr i s  by no means 
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the argument that he may be constitutionally p e m t t e d  to introduce e \ ~ -  
dence calculated ma the "ceiling plinciple" in his defense. Although the 
accused often 1s given wide latitude in e\identialy- matters that the pros- 
ecution IS not,"0 the Constitution does not require that the accused be 
allowed tu introduce ~rrele\ant, unscientifically based, and cumulative 
e \ i d e n ~ e . ~ ~ ~  Thus, DNA statmucal eddence calculated via the "ceiling 
principle." because it does not have any reliable scientific basis, is i m l .  
want ,  and may be cumulative and rmsleadmg, should not be admitted 
under a claim that, although technically excluded by the FRE, It must be 
admitted either under the I'lfth Amendment, the Sixth Amendment, or 
any other cmstitutional prodsmn. 

171 Conclusion 

The National Research Council's "ceilmg pnnciple" is an UMICIS- 
s a y  and unsound method of  calculating rhe frequency of a DNA profile 
in a popuianon The NRC ignored scientific studies nhich demonstrated 
that there was no significant effecr on the allele frequencies  due to popu- 
lauon substructure Further studies have shorn  that the NRC's assump- 
tion to the contray was unwise and untenable. Because of its lack af 
scientific basis, there is na general acceprance of the "ceiling pnncipie" 
by thhe relevant scientific community. 

The Supreme Court intelpreted FRE 702 as rejecting the Frye test 
of general acceptance.'m Instead, the Court held that reliability i s  the key 
to  adrmssibiht?, of scientific evidence. The "cebng plinciple' is not reh- 

a For example. Judge CYiss of the C O X A  b e l m e e  that, while poligraph eiidence 
offered b y  the prosecuLlon may be excluded under l lREr 101403 and 7DZ the same e??- 
dence offered b) thhe accused i l l 1  not be barred by these rules due to the Iifth and Suth 

fendant musf 'at least make some plausible shoring of how :the endencel rould haie 
been both mafend and farorable to his defense [ l h s  requrrement of matenditypenades 
orher] c ~ e r m u h a t m i g h l l o o ~ e l i  be ealledtheareaaf conzimlionallyguaranfeedacceha 
toeiidence Doer UnifedStates 666F2d43(4fhCn 1881),LmtedSfatesi Doney 
16 hl J 1 (CM.4 1883) For example. the millfan places rn "absolute. brn on polygraph 
eiidence Eventhough anargument can bemadefhafapolygraph hariame indiciaof rell 
abiity,theaccuiedmai) n~finfraducepoligraphresults MCM sumnote  1 3 4 . M ~  R Eno 
707fa) 

Udhous ~ i p r o  note 214, at 755 (Committee memben mte-eued "generally de- 
fendedlhe ceilingpnncipleonthe groundsthafit w_ desigmdtc reducethe contraveng 
o v e ~  the admssiblifj  of DNA ewdenee ~n COUR ") 
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able as it devolves from an unsupponed and incorrect assumption There- 
fore. it IS inadmissible under FRE 702. 

The "ceiling pnnciple" is also melevant to the issue of identity m 
the case. The "ceiling pnnciple" requires use of several databases re- 
gardless of their connection to the facts of the case As the hypothetical 
case discussed the "ceihng pnnciple" may require use 
of populations who ha\e no connection to the cnme scene. the suspect. 
or the defendant Unless the propmen1 of the evidence demonstrates a 
connection, however tenuous. between the databases actually used and 
the facts of the case. the 'ceilmg principle' 1s irrelevant and should be 
excluded under FRE 401 

Finally. the "ceiling principle" may be prejudicial to the defendant 
by not producing a Conservative number and may confuse the jury w t h  
Its debate over population substructure It IS also cumulative emdence 
Therefore. it fads the FRE 403 balancing test and should be excluded. 

The '"ceiling pnnciple" was a aell-mtentioned, but Ill-fated attempt 
to  circumvent Frye's requirement of sclentiflc basis by drastically reduc- 
mg the empidcaliy-derived statistical evidence and substituting instead 
B "Standard of pracuce so conselvative as to ensure that there would be 
no serious scientific argument that the wdence could be sad to  orer- 
state the case against a defendant However. what is generally ac- 
cepted IS that the emdence IS consewat~e, not that 11 1s scientifically 
valid This concern 1s a value judgment for the courts. not the scientists, 
to make. 

There 1s almost general acceptance that the "ceiling principle' IS 
scienuncally inmlid. Thus, the "ceilmg pnnciple" should not be admis- 
sible in jurisdictions that follow h e .  Consequently. because Lt fe ls  to  
meet the requirements of the FRE and MRE, the "ceding plinciple" should 
be held inadmissible in federal tnal courts and m h m y  courts-martial 
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APPENDIX A 

R e p ~ ~ e n t a ~ ~ a n  of the double-hel ica l  DXA molecule (expanded 
from a chromosome)  

Source DSATECH*.OLOGYIN FORE~SIC SCIERCE (1992) R e p r i n I e d w t h p e r -  
m i s s i o n  f rom the National R e s e a r c h  Council, National Academy of 
Sciences. 
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APPENDIX B 

Schematic of DS.4 analysis usmg Southern Blotting The 
autorad reteals a single-locus. multi-allelic analysis of four 
samples. Sample 3 E homozygous (A-A'). 

Source DS.i .T~c~uo~uci  I\ FORE~SIC SCIEWE (1902) Repnnted w t h  per- 
mission from the Sattonal Research Counc11. Satlonal Academy Of 
SCIenCeS 
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APPENDIX C 

~~- 

D S A A u t o r a d i o g r m  using automated  analyns. The dark spots 
are DNA samples  bound wth radioactive probe; the hght bands 
are the center  of mass as d e t e n n e d  by the computer 

Source: OFFTCE OF TECHSOLOGY ASSESSMEFT, U.S. COSGRESS. G E ~ E T K  WIT- 
KESS: FOREMIC OF DS-A TESTS (1990). 
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UNCLE SAM GOES TO MARKEX 
FEDERAL AGENCY DISPOSAL OF EMISSION 

REDUCTION CREDITS 
UNDER TBE FEDERAL PROPERTY 

MANAGEMENT REGULATIONS 

b l i l m  \-IUCE\T JOSEFH R a w ~ n n .  J R -  

I Introduction 

The realignment and closure of federal facilities-especiall! De- 
partment of Defense msrallatmns-hare presented federal agencm w t h  
a unique opportimi~y: to create and dispose of aw ernlssmn reductmn 
credits (ERCs) Additionally. current commitments by Congress and rhe 
Emiranmental Protection Agency (EPA) to expand the LISP of marker- 
based pollutmn control programs have raised issues regarding federal 
agencies disposal of ERCs and similar pollution nghrs and allowances 

This axtick discusses rhe disposal of ERCs b) federal agencles un- 
der existing federal propeny laws and regulations 

I1 Emiss~on Reduction Credits 

Ennssm r e d u c r m  credits hme been called th? "common currenc) 
of all [emissions] trading actimy ' I  Fmt Introduced on Apnl 7 .  1QSZ- 
nhen the EPA published its proposed Emissions Trading Policy Stare- 
ment?-ERCs may be created by reducing emissions from elther statmn- 
an. area, or mobile sources.' State-established ERC programs pronde 
polluters with market incentwes to reduce ar emissions from particular 

. .  
, , .  :,, .. .. , . I , . . I  . ! , ,  . 

~ . . I  ,. 
.. 1 , - r  J .  . - . .. . .  , . . . , . . . , . > ; .  
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sources. Once ERCs are created, state emissions wading program allow 
the ERCs to be used at other sources, banked for future use, or sold to 
th rd  parties.' The emissions trading activities which use ERCs include 
bubbles, netting, offsets, and banldng.j 

Proposed in 1882, and issued in its flnal form in 1986, the EPAs 
Emissions Trading Policy Statement governs the creation of ERCs and 
theiruse inemissmns tradingprogTm dC~n~i~tentniUlthispolicystate- 
ment, each state has the discretion to  e s t abhh  programs for the cre- 
ation, banking, transfer, and use of ERCs.' States may establish EPA- 
approved generic emissions trading regulations and EPA-approved ERC 
banks, or may elect to  submit emissions trades as individual SIP revi- 
smm on a case-by-case basis? 

To qualify as ERCs and be eligible for use in emissions tradmg ac- 
tivities, emasions reductions must be su~plus, enforceable, permanent, 
and Surplus emissions reductions are those reductions that 
are below a S O U T C ~ ' S  state established erm~sions bsseline and that are 
not legally required.'O The enforceability requirement dictates that each 
transaction which r a m s  any emissmn lirmt upward be state approved 
and federally enforceable." Permanent erms~iom reductions are those 
that are assured 'by requiring federaily enforceable changes in ~ource 
p e n t s  or applicable state regulations to  reflect a reduced level of 
allowable The final requirement 1s that emissions reduc- 

Id TheauthontyfarBTareatoimplemenfauchmarket-basedprogramiia conwned 
msectloni IlO(a)(2)(AIand172(c)oftheCIean~r*cf(CA4),42U S C  A 6 5  7410(a)(Z)(A), 
7502(e) (West 1893) hkeume under S 182(g) of the C M .  economic incentive  program^ 
may be required llnonartonmenf mlesrmes are mused Id B 7&ila(g) 

'Emip.~.".TradrngPoilcyStarement supranole 1 ar43825.43,831 43,834,43.836 
' I d  af43.831 
lo Id at  43.832 Sumlus e m i m o ~  are 'not legdl) required' lf they are not requrred 

by current regulatlana ~n the SIP. not &ready relied on for SIP plannmg purporer and not 
bemg used b) the source to meet otherregulatory requrements Id 

" I d  at43 832 Emrrslons ImiUmsy bemade fedP~dlyenforceablethroughSIPreii- 
1 1 0 ~  EP.4-apprmed genenc bubble _le&, new S O U I C ~  p~~consvyct ion  permits issued by 
staferunder EPA-appro~~d SIPregulalions,andco~~cwanpermirs~s.uedb) theEPAo1 
delegated states Id There 1s an interesting l u l b f  for ERCs deposited m a state's EPA-ap- 
proved ERChank. LhoJeERCImuJrbemadeenlorceable bythestate Id af43.816.43,825 
Because merely depositing an ERC m a bank w I I  not result m an emision mcreare else- 
where, bnikrdERCrneednorbe niadcfederdlyenforceable until used Id at43.834n21 

' > I d  SI 13.832 
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tians be quantifiable in t e rns  of characrenzmg the reduction for future 
use and estimating the amount of the reducnon:' 

The four methods of emissions trading include bubbles, nertmg. 
offsets. and banklng Bubbles are used w t h  exisnng sources, netting 15 
used for modifications of eusting sources which result m increased emm 
smns at least one discharge point, offsets are used with major new 
sources, and banlnng penniu ERCs to be sold 01 saved for future use." 
Each method requires the creation of surplus emissions reductions be 
law- the baseline of one source and the compensatory use of the emis 
sians a1 another source 

Bubbles permit emsting plants or groups of plants IO increase emis- 
sions a1 one or more emissmn sources in exchange for surplus compen- 
sating decreases in emissions a1 some other emission sources .- The 
'"bubble' 1s 

an imagmmy boundary deiice placed over a polluting plant or 
other facility with many mdmduai sources of ur pollution 
eniiss~ons Instead of regulating emissions from each smoke- 
stack. pipe. or fugitive emissmn source. only the total pollu- 
tion of the plant IS regulated-asifa was commgfroma single 
imaginaly ouIlet in the bubble 

calculating ernienonishauld be used LO ~ u a n f l f i  



19941 EMISSION REDUCTION CREDITS 167 

The benefit of a bubble is that it allows firms to  reduce compliance costs. 
Finns may increase then ermssions where control costs are high, in ex- 
change for surplus reductions where costs are low, so long as each trade 
is enforceable and results in air quality equivalent to  the original require- 
ments 

Netting deals with madificauons of existing mqor sources and may 
exempt these sources from specific preconswuction permit requirements 
under Sew Source To quaii$ for these exemptions, there must 
be no net emssions increase wthin the major souce,  or any increase 
must fall below significance The resuit of "netting out' 1s that 
the modification is not considered "ma.mr" and 1s not subject to  the 
preconstmction permit requirements for q o r  rnadificatlons22 Netting 
pelrmts mcreased emissions from one stack or another part of a plant to 
be offset by decreased ermssions from Some other emissions point If no 
net increase m erms~ ion~  results 29 

Offsets allow a firm to  construct a myar new ermssmns source- 
or expand an existing one-when the source athenrise would cause or 
contnbute to am quality problems Cnder the offset program, fims are 
required to secure sufficient surplus emissions reductions from other 
S D U I C ~ S  in the vicinity to  compensate for any new emissions that they 
uili add ? 5  Offsets are specifically required m nonattunment areas for 
major nen  s t a t ionw sources and myor modfications,z6 and also may 
be required in attamment areas to prevent increment exceedances, pra- 
jected ambientuolations, orvisibility impacts associated with new source 
growth ?' 

Banlong allows firms to store ERCs for future use-m bubbles, off- 
sets, or netting, or to sell or transfer to other firms.2P States may estab- 
lish ems~ions reducuon banks and governing regulations as part of their 

l'hlorgenirem.supro note 16 a t 2 7  
Emlsslonr Trading Pollcg Statement, mqra note I ,  at 13.830 

'~Elman.supm note 86 at365, EmissionrTrading Policy Sraremaot sipia note I, at 
13 530-31 

Emissions Trading Pahe) Smtement. supm note I ati3.831 
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SIPS.~' These EPA-approvable banks must be eStablished before a state 
can qualify emissions reductions as ERCs consistent with the Ermssions 
Trading Poiicy Statement.So 

A Sirm cannot automatically create ERCs just by reducing their 
emiSsions Where state and local air quality management districts have 
established EPA-approved ERC programs?' firms must comply w t h  the 
local regulatory reqmremenrs and procedures to obtain ERCs 

11 Federal Agencies and ERC Disposal 

The procedures that Sederal agencies use to dispose of emm.mn 
rights present timely and interesting issues. Two pnnciple factors dnr-  
m g  these issues are the realignment and closure of Sederal facilities and 
the increased use OS market-based programs in pollution control laws 

The dosure and realignment of federal facilmes, particularly at 
Department of Defense (DOD) installations, enables Sederal agencies to 
create and dispose of ERCs. Many entities in the same air basins as the 
Sederal inetallat~ons are interested m obtaining these nghts Interested 
groups include other federal installations, community organizations seek- 
ing to reuse and redevelop the closing facdities, and businesses m need 
of air credits If transferred TO other federal agencies. ERCs would gire 
agencies the needed flexibility to effectively accomplish their misaan 
while compipng with the requirements of the C M  and applicable state 

J'fd(cmng40C F R  pt 51 app S(EP*srer~iedOffietRulmg),  
'0 id .An mfomal bankmg system ha;. developed at the state lerel  This sbslem m 

iolres pnvare unpublicized deals made betueen itate regulators and indust0 coneernlng 
CrediW for emismme Ieducfions that the state allows to be used lnrerndly 10 meet C M  
r e q v e m e o ~ i  Rsitne mpm note 2 a? I628 (crtmg Raben B Hahn and Gordon HeeIer 
mire Dzddll fhe.WaarkeLc Go'An Anoiyszs o l E P . 4 ~  Emzsslans TmdmgProgram 6YUi 
J oh REG 109, 130 132 (1888)l 

Plln 1986,tbeEPA had approved bankmgruleeforanlg ~~eIrarpiorlocalagDllclps 
whde elghr ocher agencies had adapted bankmg d e s  awutlng EPA approvd One of the 
active programs 1s located 10 Lourrilile Kenrucin 
ERCprogrm lrlocared InCdlfomla.ser Vote h e  

LEXlS Eniirn L i b r ~ .  Pubs m e )  Sloir oiMiehtgon, E m  wonnamtoi DrJmse Fund and 
C,W Team Cp zn Chon A i r  Fzghl PR UwmInE Oct 7 1093 (ainlable In LENS Enilm 
Libraw Pubs File) N l s c ~ n a l n  IS "orhng Lo de>elap an ~economlcdli  fnendl) emlSJlonS 
fradmg~ystern ' WEPCO iibrhrng1L.ilkSlalefoDrilzsr YO2 l D C T i a d i n g  PlonJDrOionp 
Are=. U ~ r ~ i n  E\i'7 REP Dec 10 1993. at 9 
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implementation plans. If sold to community reuse groups or businesses, 
s w l u s  federal ERCs could be a source of revenue for the federal gov- 
ernment. If donated to community reuse groups or local air quality man. 
agement distncts, surplus federal ar crehts  could generate good Mil 
and signify, in some small way. the federal government's commitment to 
achie\ing CAA compliance in that particular air 

.4s eddenced by the C M  and other pollution controls, Congress 
and the EP.4 appear comrmtted to the use of market-based poliution can- 
trol programs, in combination mth.  or ~n place of, command and control 
methods Current C M  programs encourage, and at times require, the 
use of market-based programs to achere compliance with mandates es- 
tablished far attaining national ambient air quality standards (NMQS). 

The ability of federai agencies to  participate in market-based pro- 
grams may affect the agencies' statutorj or regulatory missions Fur- 
thermore, agencyutilization of market-based programs udl test the CAAs 
pollution cantrolgoals. Theseprogramsparticularly~f~ct East and West 
coast federal facilities, such as in the northeast Ozone Transport Region 
and m southern Calif0rnla.3~ Limits on federal agency participation in 
these programs hampers and complicates federal agencies' duly actin- 
ties and also hinden progress toward the attillnment of NMQS in areas 
wherefederalfacilitiesarelacated. Anyineffic,enc,esinthepmcessunder 
which federal agencies participate ultimateiy m U  cost the tarpayer, and 
will increase budget deficit and national debt 

Additionally, there is a movement to use market-based pollution 
rights and allowance programs in other major pollution control statutes. 
These market-based programs, like those in the C M ,  wl l  combine or 
replace command and control programs. The method by which federal 
agencies dispose of ar emission reduction credits will cany mer and 
promde migh t  into federal agencies' ability to  effectively participate m 
these market.based programs in other pallutmn control laws. 

A. Federal Facilities' Potential to Generote ERCs 

The real property holdings of the United States government are 
vast. The federal government OUTIS an estimated twenty-me percent of 
the Sation's land." Appraximateiy 422,000 federal and 27,000 

Some may argue that sumlua federd erni~smns and ERCs should be transferred 
dong with the affected federd red estate to enswe that C M  c 
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federal mstallatmnsb are located on this 662 million acres The federal 
agencies that admmister these real propert? interests include the De- 
partments af Defense and Energy. the Postal Senice. and the Xanonal 
Institutes of Health 

Federal facilities are shnnking in number and size .b summanzed 
in a recent House Energy and Commerce Committee Report.'. events- 
such as the end of the Cold U ar. growmg budget deficits. and an mcreas- 
mg nananal debt--are causing Congress to  decrease spending." This 
reduced spending has caused some federal facilities to close and scaled 
back operations in other facilities Large facilities administered by the 
Departments of Intenor. Defense. Energy and .kgliculture are dated for 
closure When these federal facilities close or decrease their operations, 
they eliminate some or all of their air emiwon sources Ghen these 
emission reductions a unique tgpe of valuable federal property now may 
be available for disposal the ERC The federal agency responsible for 
thar facility may apply for, obtan,  and then transfer, sell, or othenrme 
dispose of ERCs along uith the facility's other real and personal property 

Because the C M  a w e d  sovereign irnmumty." federal agencies 
must comply with all federal, state, mterstate, and local requirements 
This duty to comply with C.L4 requirements means that federal agencies 
nor only are bound b? SIP mandates to obtain for example operating 
permits. but also are eligible to participate m SIP programs for the cre- 
ation, acqumtion. and disposal of emission nghts and allowances In air 
quality management districts where ERC programs e m t  federal agen- 
cies opportunities iiith regard to  E R G  are the same as those available 
to  all other regulated enrities. 

The issue of federal agency disposal of ERCe first arose m the con- 

projected to  reduce its acuve 

n ~rnmunitj  for each depanmenf agenci 



19941 EMISSION REDUCTION CREDITS 161 

text of DOD base realignment and closure (BRAC) Base realignment 
and closure IS a four-phase process in which an independent commis- 
sion designates certain DOD installations within the United States for 
realignment or closure Dunng realignments, installations lase or gun  
missions and penannel," w h l e  closure entirely shuts d o m  an installa- 
tmn. The camrmssion's list is forwarded to  the President for approval 
and the President's list IS submitted to  Congress The list becomes effec- 
twe unless Congress disapproves It m its entrety by p m t  resolution within 
forty-five days of subrmssmn by the Pre~ident .?~ Rounds I, 11, and Ill of 
BRAC were completed in 1089, 1081. and 1993, respectively. Round l6' IS 
slated for completion m 1995. Department of Defense installations sched- 
uled for ciosure or majar realignment as a result of rounds I and I1 to. 
talied 113,'O rhi ie  BRAC round I11 will close 130 insrallauons and realign 
46 6- Of these 176 installations from round 111, 32 are considered major 
bases 

With the announcement af the closure of several bases in southern 
Califorma, nearby miiitiuJ facilities, local businesses, community rede- 
velopment and reuse groups, and the  affected a r  management distncts 
began contacting closing bases about obtarnng ERCs.'# Both nearby rmli- 
tary bases and businesses needed the ERCs for offsets to  cover projected 
emission increases caused by expanding aperatmns. Local reuse groups 
wanted the ERCs because any future civilian use af the property required 
that the groups hold the necessary air permits and ermssion nghts dit- 
tated by applicable S I P S  .4m distncts saw the opportmity to  request that 
ERCs be donated to  their commumty banks for distnbution by the dis- 
tricts at their discretion, or to  be counted as progress toward attunment. 

Interested businesses contacted the closing m h m y  installations 
directly, or through emission lights brokers--such as AERXX of Kash- 
ington, D.C -to negotiate  he purchase of ERCs from the military ser. 
vices. Local reuse groups contacted rhe milimy selvices directly seelung 
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the transfer and donation of ERCs la Eien members of Congress informed 
the military senices of congressional hope that the credits would be 
donated to community reuse groups or local air distncts 

Apparently ERCs, especially m nonattainment areas. are coieted 
commodities that could fetch a princely sum on the open marketP As a 
result of these inqumes. the military senices began investigating the 
procedures to dispose of ERCs generated by the realignment and c l o ~ u r e  
of faclhtles. 

The potential for generating ERCs at closing and realigning mill- 
r a y  bases, as well as at other federal facilities. 1s substantial In a paper 
ivntten in early 1893.-' (BRAC ETP paper) the United States Army Con- 
struction Engineering Research Laboratory esrimated the potential 
number and dollar \ d u e  of ERCs at selecred installations slated for re- 
alignment and closure dunng the first r v o  rounds of BRAC. Many of The 
installations affected by these BRAC rounds are located in maor metro- 
politan areas that also are nonattainment areas.a The table below lists 
affected mstaliatmns located m nonattainment areas.ii 

Rlmary BRAC Rounds I and U Installations 
In Nonattainment Areas 

Installafzon .\-om ST Seares t  City Activity 
Luke AFB .4L Glendale Gaming 
Wilhams AFB .4L Mesa C I o s i n g 
Edwards AFB CA Rosamond Gaming 
Norton AFB C.4 Sm Bemadino Closmg 
March AFB C 4  Riverside Gaming 
Sacramenta AD C.1 Sacramento Clasmg 
hIcClellan AFB CA Sacramento Gaining 
blather AFB c.4 sacramento Claang 
Naval Elec Cam CA San Diego Gaining 

111 in the summer of 1893 
: - I d a t ?  
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Fort Ord CA 
Residm of SF CA 
Long Beach NH CA 
Long Beach NS CA 
Castle AFB CA 
George AFB CA 
Tustin MCAS CA 
Vallejo NEEC CA 
Wnght-Patterson AFB OH 
Rickenbacker AYGB OH 
Fort Belvoir VA 
Cameron Station VA 

Fort Lewis WA 
nahigren surface wc VA 

Monterey 
Sa" Francisco 
Long Beach 
Long Beach 
Merced 
Victarville 
santa Ana 
Vaiieja 
Fmrborn 
Columbus 
Alexandria 
AlexandIi.3 
Fredericksburg 
Tacoma 

183 

Closing 
Closing 
Closing 
Closing 
ciomng 
Closing 
Closing 
Ciasing 
Gaining 
Closing 
Goning 
Closing 
Gaining 
Galnine 

McChordAFB WA Tacoma Gaining 
Puget Sound NS WA Seattle c10slng 
Everett I S  WA Everett Gaimng 

Given the restrictions in nonattainment areas on new and existing 
ermssion S O U ~ C ~ S , ~ ~  potential ERCs from these r e a m i n g  and closing in- 
stallations are especially valuable and sigruficant. 

Each DOD mtailauon is much like a self-contained city or t o m  
wlth facilities to support actiwties related to the installanon's milimy 
mission and the d d y  community needs of i ts  penannel.ld Categories of 
air emission sources associated w t h  these insrallauons and their acti\.i- 
ties v q .  The following table lists typical categories of emission sources 
found at Don instaliations.jr 

DOD InstallatJon Emtsalon Sources 

* Abavegrounfinderground T a n k  
Abrasive Blasting 
Aircraft, Ship, Vehicle Fuel Dispensmg . Aircraft, ship, Vehicle engines 

* Boilers and Furnaces 

* Dry Cieamng 
* EnginesIGeneratan 
* Fiberglass operations 

Fire Fightmg Schools 
Foundries 

. coal storage h i e  nust 

* Furnace, Oven Drylng Operations 

Clem Alr .4cf subch I ,  pt D, Plm Reqmremenfs for Nonawmenl  heas ,  42 
E S C I 05  7601.7515 (!Vest 1993) 

$ 8  Sarole, supra note 44 at 8 
Id at 8. 
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The erm~siun mwentones for nonpermitted and permitted sources 
for 1991 totalledapproximately 27 tons per year of reactive orgaruc gases 
(ROG). 14 tom per year of SOx 4.2 tom per year of CO, 0.7 tom per year 
of SOx, and 0.6 tom per year of Phi-10. The ROG total LS roughly one half 
of the 1990 I ~ e l . ~  The most significant permitted sources of ROG are 
aircraft refueling, underground storage tanks, andpmting;  while the most 
significant permitted souces of NOx are boilers. furnaces, and standby 
electrical generators.6‘ The nonpemdted boiler, furnace, and arcraf t  
refueling emission sources are more significant than the permitted 
sources.82 Overall, the most sigmticant ERCs will come from S O U I C ~ S  
such as boilers, furnaces, electncal generators, fuel loading, and special- 
ized actinties such BS large-scale painting and plating63 

To get an idea of potential ERGS at other mstallatlons, the BRAC 
ETF paper briefly focused on heating murce emsaons for nine closing 
installations m nonattainment areas.bi 

Heating Source ERC Estimates for Selected Installations 

Emissions, tanslyr 
InStnllation .Voz Sox TSP CO COS 
Fmt Ord 158 9 4 1 91003 
Presidio of SF 62 0 2 0 36730 
Sacramento AD 20 13 1 0 10476 
CameronStauon 11 19 1 0 4449 
PhIadelphaNS 45 0 1 0 26487 
PhiladelphaNSY 145 0 4 0 86654 
Long Beach SH 21 0 1 0 12598 
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LangBeachNS 16 0 0 0 0211 
Fort Devem 99 303 20 17 75719 

According to thus table, the potential number of ERCs that can be gener- 
ated by reducing ermssions of KOx, SOx, pmiculates, and CO a1 these 
selected closing installations is tremendous.i6 

Market forces d e t e m n e  the dollar ralue of these potential ERCs 
Factors influencing the value of an ERC include the pmicular area of 
the countNand~rbasininvoived, time of year, m m n t  demand for ERCs, 
transaction costs, canrroi costs for the source generating the ERC, and 
AQMD discounung. The range in value of one ERC (representing the nght 
to  emit one ton of a cntelia pollutant) can v u y  from S6000 to  $30 000 O1 

Based on this range of pnces, the value of ERCs calculated on the total 
1991 emissions of Mather .4FB range from $232.000 to $1,392,000 The 
value of potential ERCs generated solely by heating sources at  the 
nine closing instaliations listed above" ranges from %4.865.000 IO 
$29,190,000 

The agniflcant costs invohed in creaung ERCs reduces their po- 
tential value. One cost 1s prepanng emission inrentones to be used as 
the basis for calculating the ERCs. .hother substantial cost IS the apph- 
catmn fee associated with each State's or mr distdct's regularon. process 
to  establish ERCs In California's South Coast Air Quality hlanagement 
Distnct (SCAQMD)," each pennit application to certify ERCs costs more 
than $2000.@@ One application and the accompanslng fee is required for 
each permitted source from which the applicant 1s seehng ERCs. For 
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example. Norton AFB, located in the SCAQMD has 230 active air per- 
mits. It would cost the United States Air Force, in permit fees alone, 
more than $500.000 to apply for all available ERCs from these permitted 
sources.~' Ths figure does not include application fees to obtain ERCs 
from n o n p e n t t e d  sources 

Another significant factor affectmg the \due of ERCs 1s the num- 
ber of credits that B federal facility wlll receive when applying to  certify 
itsarreductions asERCs Thenumbercanvw because ofanother"cost" 
charged by the regulating body-discounting For example, in the 
ShlAQMD (where Mather AFB is located) three discounts apply. Rmt,  
emission reductions must be discounted to  levels that would have been 
emitted If the source had been controlled to near-tern control strategy 
levels Second, the ermssian reductions are discounted by an emss~on 
reduction to credit ratio of 1 1-to-l to pronde credts for a Commumty 
Bank and Plianty Reserve. The SMAQMD retains these credits and pro. 
wdes them to small businesses and essential community senices that 
athenrise would be unable to  operate m the Distnct without the credits. 
Rnally, the remmnmg emissmn reductions are further reduced by a dis- 
tance ratio. Offsets in a fineemmile radius are subject to 12-to-1 offset 
ratio for nonattainment pollutants and 1 1-to-1 for other affected pollut- 
ants. This distance ratio ensures that sufficient reductions have been 
achieved at the credit source, to completely mitigate mr quality impacts 
a t  the point where emissions are expected to  increase -' 

One final concern in the creation of ERCs 1s the length of time that 
i t d e s  to complete an ermssionsuadng transaction According to Joshua 
D. Margoiis, an ERC transaction that is fmaiized when the air quality 
management disuict certifies the exchange of credits can be "as short as 
three months or as long as a year."r2 An ERC applicant must conduct an 
mitial cost-benefit analysis to  deterrmne whether the creation of ERCs 
wll be beneficial. 

The ability of federal agencies to create and dispose of ERCs ap- 
plies beyond the base realignment and closure context With greater 
emphasis on market.based approaches to pollution control, lessons 
learned ~n the ERC disposal context can be apphed to  federal agency 
participation in these other economic incentive programs 

B Mwket-Bosed Pmgmms 

Since the creation of the EP.4 by President Richard Nixon in 1970, 
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the tradinonal and dominant approach to ennronmental conrrol has been 
through "command and control ' '-s Ths  approach uses trio methods to  
control p011ut10n: performance standards andtechnologybased standards 
A performance standard mvolx-es a regulaton. agenc? establishing a limit 
for a particular p~l lutant .  while a technology-based standard inrohes a 
regulator? agenc) specifying a technology for the canrral of a p m ~ c u l a r  
pollutant Although somewhat successful oier the past twemy years. 
the centralized command and control approach has not solred the e n w  
ronmental challenges facing this country'' 

In response to  the shortcomings of command and control regula- 
tions. many ha\e adrocated supplementing or substituting wlth market 
mcentire Systems .' Even though economists have recommended mar- 
ket-based envmonmental protection approaches far more than forty 
 ears..^ only recently have these approaches received widespread sup 

(2) current regulafori programs' genera organization around a single media 
01 claSIe5 ofpollullanii.hlchfpndsfo ihdt polluuon around rather than act" 
all> reduceif 
(3: n e r l ~  emerging eniironmeiiral problems-bke indoor mr pollution 01 :la 
bal cllniafe cliange-ar~ 111 suited to command and control regularon 31s 
terns 
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port. Advocates of incentive-based approaches argue that they (1) pro- 
mote enwanmental protection at a lower cost than that of command 
and control approaches; (2) improve United States industries' interna- 
tional competitiveness because of huge savings and mcreases in produc- 
tivity as compared to  command and canuol regulauon, (3) have compa- 
rabie or less costs for the goremment to  adminster than conventional 
regulatoly methods: (4) provide a "ponerful incentive" for private sector 
derelopment and adoption of ne*. pollution control technologies; and 
( 6 )  tend to  make the enwonmental debate more understandable to  the 
general pubiic.-s 

1. Gommment S~pportjorEcononicPlogroms-The recent pop"- 
lantyof market-onented approaches to enwonmental regulation has been 
attnbuted to  strong inter& by the Executive Office of the President, 
aggressive pMicipaum by some arganizatlons inthe emiromentai  com- 
munity, and B bipartisan congressional study initiated and sponsored by 
former Senator Timothy Wirth of Colorado and the late Senator John 
Heinc of Pennsyivama'Q 

Regardless af the supparts basis, the comrmtment of the Congress 
and the Executive branch to use market-based programs 1s clear Con- 
gressional commitment comes in the form of statutes, proposed and 
passed, as well as in congressionally sponsored repom. The number af 
market-based programs included m the c u m n t  CAA, and proposed for 
inclusion m other pollution control statutes, is qu te  remarkable. In envi- 
ronmental legdation pending before the lOlst Congress, 124 biiis con- 
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tamed economic Incentives.i' Project 88 and Project 8 L R o u n d  11," the 
reports sponsored by Senators Birth and Hemz. examined market-based 
strategies for protecting the en\ronment The repom emphasized the 
"practical empla)ment of economic farces to  achiere heightened protei- 
tion of the eniironmenr at lower cost to society,"" and made recommen- 
dations for the use of economic incentires m areas of global air pollu- 
tion, domestic mr quality. energy pol~cy. federal nater policy public land 
management, and solid and hazardous waste management 

Government Accounting Oftice repom also recommend the use of 
economic programs. In a recent GAO report on transportation control 
measures, investigators found that these controls do not significantly 
reduce vehicle air pollution, and concluded that market mcentnes would 
be more effective in easing air pollution s5 .hother GAO report concluded 
that in cenm circumstances aater  pollutant trading could sen-e as a 
cost-effectne supplement IO more traditional water pollution regulator) 

The Commitment of the Executne branch to  such programs can be 
seen m its statements IO the media and m EPA rulemahng. Recent me- 
dia events include the September 1993 N h r e  House and EPA announce- 
ment of plans to expand the scope of the Title IV sulfur diaxid? emission 
allowance rrading program beyond electlic utilities and 1 - m  President 
Gores recommendation. m his National Performance Renew, to  pro- 
mote the use of economic and market-based approaches including the 
trading of water pol l~tmn credits. to reduce water pollution 

programs v 
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The EPA has "adopted an exphcit strategic goal to encourage in- 
creased use of markebbased, economic incentive Taldng 
available opportumties to  proclaim this goal, the EPA repeatedly has 
announced its commitment to, and rationale for, the use of market-based 
control programs in recent C M  rule maldngs In its final rule for the 
a t l e  V operaung perma program the EPA declared: 

The EPA is committed to  using market-based principles t o  
acheve the greatest level of enwonmental comphance at  the 
least cost. The Title V operating permit program will lay the 
cntical foundation far pursuing market-based programs un- 
dertheCleanAirActbeyondtheacidrainprogramunderatle 
W ,  which alreadyprondes for marketable emssionallowances 
withm an operating p e m t  system. Before the p e m t  program, 
there was no ready vehicle for quantifyng and accounting for 
Federal air pollution control requirements a t  B pamcular fa- 
cility. KAth a Title V permit, those control requirements can 
be quanufied by B famhQ, the fimt step in establishing the 
cumencynecessaryfar a market-based system. Moreover, Title 
V p e m t s  wlll establish monitoring and comphamce require- 
ments which are essential to make a marketable system 
accountable?O 

The EPAs firm commtment to  market-based programs was echoed in 
its proposed rule on economc incentive programs (EIPs)?l and ~n their 
intenm gudance on the generation of mobile-source emission reduction 
credits (MERCS)?~ In the MERC gmdance, the EPA stated that it favored 
tradmg program "because they offer the greatest enwonmental benefit 
far a gven level of cost to  our s m e t y  (or conversely, the least costly 
method for achieving a given level af environmental benefit)."g3 

and nanpolnf 80urceil and pretreatment tradmg (effluent reducfron fradmg between mdl- 
rect dischargers tc the same publrely ouned treatment plant) Yaheih et al, Economic 
Inemtzvea m the Clan  WoierAct SornaPrelimina?yRs~~ila, A~.,.YYDWISPEMU.AGEME'~~ 
AssocIma\ PA,! 53-TP-5507 (Jme 13. 1583) 

Is Kven H Mmm et al , Emn~mzc lncmntiie Pmgram Cnde7 Ti& I of the Clean 
AlrAC1,AIrmdWasfe hlmagemsnfA4sociaTlonPamphlel93-TP-59 04,aII(L3 Juune1593) 

"EconomlclncentlveProgramRules, 58Fed Reg 11.110(1993) (proposedFeb 23, 
1883) [hereinafter Economic Incenuve Program Rules1 me EPA stated that ~ f m e r e d  the 
ElPrvle "asmoppanunityfaencouragerhedevelopmenrandearlyimplementatianofap- 
pmpnale EIPs,' so as to 8flmulLe the adoption of incentwe-baaed. innovatwe programr. 
where appropriate, t o  aaslsf Stares m meetlng a" w a i i f y  mvlagemenl goals "through flex- 
lble approaches whlehallow for less Costlk control Lrafe@es. and whlchpronde stranger 
meenUver forthe development and rnplementatlon ofmovabve e m i o m  reductions tech. 

=lnfedm Guidance onthe Generafionof Moblle S o u c e  Em~uionReducfionCred~tp, 
58Fed Reg 11.134, 11.141 (1853) IhereInafferlntenmGwdaneeoafheGenerahonofMs 
blle ERCl 

Operating Perrml Program, 67 Fed Reg 32,250,32 261-52 (1982) (final rule) 

"010*3 ' I d  

Id 
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With S U P P O ~  from Congress. the Executive, and the EPA. market- 
based programs should remmn. at least far the near future *. Accord- 
mgly. thc number of market-based programs in the C M  could signal 
similar results in other pollution control scatutes Sore that despite th?  
nidespread acceptance and bachng that market-based programs enjoy 
federal agencies ma? not putxipate  mal l  of these programs '- 

The next section protides a bnef ox-emw of some of the C M  s 
economic incentire programs m which regulatees, including federal agen- 
cies musr be prepared TO participate 

2 Ilarket-Bnsed Programs rn the CM-The C M  contains numer~ 
ous market-based approaches to  pollution c0nIr01"~ Regulatees either 

.As a uholl? oxned government corporanon the T.4 n'111 be required to Sell these 
alloi%ances ~n accordance with the FPASA and the Federal P r o p ~ n i  kllanagemenr Regula- 
?inn IFP\fR# unless fhev remesf and are Granted a d~iiarion fiom the General Senrcei 
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may, or must, participate in these programs to  remmn in compliance 
w t h  applicable SIPS. Same of these approaches include: the emission 
trading program discussed earl~er;~'  the economc incentive program for 
correcting missed milestones for nonattmment areas,L8 the moblle emis- 
sion reduction program including mohle-source mcentives." the gen- 
eral incentive clauses allowmg the use of market programs and incen- 
tiveS;Im the Title n' acid r u n  allowance trading program;lo1 the air t o m s  
offsets allowances for the production of ozone depleting 
chemmJs,loj and the nationuide lead phase down m gasoline1" 

111. Federal Property System 

The Property Clause of the United States Constitution authorizes 
Congress to legislate regarding property belongng to  the Crated States.'o6 
Because Congress has excluave power to dspose of public property. no 
executive department may exercise that function wthout congressional 
aurharity.lM Congress primarily executes its property disposal authority 

..Cr_"~.l. 

12 U S  C A $ 6  75lla(g) (West 1893). Economc locentwe Program Rules. s u p m  
nore 81 Underthe Title I nonaltnnmentarearequiremenW, Congressspecifled mandaton 
and dacreuonary adoption of EIPs aa SIP requrrements for mused mlleitanes m c e m n  
anone and carbon monoxide nonarmnment are- Dmcretionaly sdopuon of EIPs for any 
cntcna pdlufant IS permitted under42 U 9.C A $9 741Q(a)(Z)(A), WO2(e)(G) (West 1883) 
Economic incentire programs also are dlorahle m Federd Lmplemenfatlan P l m  (FIPs) 
and in federd ozone memwes mgulatmg control of emismns from consumer or commer- 
cial Dmduefs Eeanamic Incentive Prosram Rules sumo note 91 

While the federal goremment mduatry and some emlronmenfal moups. have her- 
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through the Federal Propeny and Admimstratne Semces Act of 1949 
(FP4SA) In the FPASA, Congress established the GSA and delegated 
the power to dispose of and control property of the United States to the 
GSA Administrator.11i Congress also directed the Admmistrator to pre- 
scribe regulations necessw 10 execute functmns under the FP.4S.4.1°9 
The GSA Implements LIS FPASA authonty through the FPMRs I 

The GS.4 1s an independent agency m the Execunve branch I '  The 
FPASA consolidated and transferred a \ m e t 5  of real and personal prop- 
erry and related functions. formerly asagned to various agencies, 10 the 
GSA"- Subsequent  laws and Executive Orders haie  assigned related 
functions and programs to the GSA.l-q The GSA LS tasked ni th  mahng 
policy and prondmg semces. .41; a policy maker. the GSA pro\Tdes guld- 
ance and dir?ction to  federal agencies in vanom management fields in- 
cluding procurement and contracting. real and personal propmy man- 
agement; transpolfatian. public transpolfatian, public utilities and tele- 
communications management, automated data processing management 
records management; the use and disposal of properry; and the mforma- 
tion secunty program IL- In addition to this policy role, the GSA prandes 
a vanety of basic senices in these area5 to other government agencies 

.As with any large federal agency, the GSA has numerous internal 
organizations that handle pamcular areas in the GSA's broad charter. 
The circumstances of the disposal dictate whether E R G  wdi be disposed 
of m accordance ai th  personal property disposal procedures or under 
real propefiy disposal procedures as a type of property called "related 
personal propeny." The two GSA organizations relevant to  the disposal 
of ERCs are the Federal Supply Senwe. irhich handles pernonal prop- 

lParne646(CoIe %Cm C b i  V i  1826)) 'OnliCongreisandUioiepersonsaufh 
Congreeimaydlspose ofinited SmtespmperQ punuanf roappro~nate reguiafiom 
States I Stemrnefz 763 F S u m  1283 (D h J 1881) 4 

"' 10 V S C .% Q b  163 181 (Welt 1993) Secflon 101 of the FPASA establlihed the 
GSA 

" l l C F R  b210563110 1 0 6 S 1 1 4 ~ 1 B 8 2 ~  
' i d  
1. i d  
" id  S 105.63 112 

"'id 
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erty matters, and the Federal Property Resources Semce, which handles 
real property 

The FPASA and FPMRs establish the detailed policies and proce- 
dures that govern the use and disposal of federal property. V h l e  the 
FPASA is an "old' law and not specifically adapted to deal w t h  the con- 
cept of ERCs and marketable emissions rights, ERCs and allowances 
can be dealt ul th  in the system. Although the regulations gwernmg the 
federal property system are detailed, they offer enough fleubilitythrough 
grants of discretionary authonty and opportumties for GSbappraved 
dewations from the regulations to  deal effectively with any  situation."^ 
As federal agencies have only recently been confronted with the oppor- 
tunity to create and dispose of ERCs, this discretionary authonty and 
ability to obtain permission to deviate from the FPMRs will be Impor- 
tant These provisions will enable those federal agencies that are dmpos- 
ing of ERCs to  modify them procedures as needed as the agencies naui- 
gate them way through them initial disposal actions 

A Federal Boperty Dwposai in a Kututshell 

Federal property use and disposal occurs m distinct phases based 
on whether property is classified as ''excess'' or "surplus." Specific pro- 
cedures in the excess and sulplus phases are followed depending on 
whether the property involved is classified as "pemonall. or "real." The 
excess propeny phase invohes the screening of property in a specific 
federal agency and then among all federal agencies. Then an organiza- 
tion ai thm a federal agency no longer requires propeity, the property IS 
screened throughout the agency to determine if another agency o rgm-  
Zation can use the property.ln8 If, after screening the property in the 
agency, the agency head detemunes that the property under his or her 
control is not required for the agency's needs and the discharge of iw. 
responsibilities. the property 1s reported to  the GSA as ''excess."11p The 
GSA, usmg its property disposal system set up under the FPMRs, screens 
the excess property among all federal agencies to determine If any fed- 
eral agency can use the propeity. If another agency has a verified need 
for the property, it can be transferred from the holding agency to  the 
requemng agency 

' e Id 59  105-63 114, 101-53 146 (1982) ". The GS.4 Admimstrami mag onl? grant dewations from the regulations Id 
35 101-43 002, 44 002 45 002, 16 002 

"Forerample.Lnlted Sfatea~ilrForceexee~spropem e~creen~d th roughou l Iho  
DODtodeterminerhefheran) aftheofherunlfarmedreMcerorDODorganlzaflon,need 
fheOrODenv 

'la The FPMRS defines ~exeess propen)" ag "any propem under the conlml of an) 
FederdAgencyKhchanafreqvlredforrtlneed.and :he dischargeofrwrerpansibilrtiea. 
agdorerminedbyfheheadfhereol"40USCI 3 4 i 2 ( e ) ( w e . t 1 9 9 ? ) . 1 1 C F R  I0143001- 
6 (excess pelsond properry) (1992) 
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If no federal agency has a need for the excess property, It becomes 
surplus propert1 The rranatlon of property from excess to surplus 
status occurs automatically on :he "surplus property release date." which 
LS established at the time that the property LS reported as excess The 
date. generally twenty-one to mtb- days after the property is reported 
excess, marks the end of the excess property utilization screening pe- 
nod.'"Ercesspenonalpropertyreponed to the GSAandnot transferred 
to other federal agencies becomes surplus at the close of business on the 
release date ' 2 2  

Once property becomes sulplus, it 1s awlable  for disposal outside 
of the federal gmernment Surplus property may be disposed of rhrough 
sale. exchange, lease. p e n t .  transfer. donation, abandonmen:. or de- 
StmCtion.1~3 

The GSA has delegated irs propeny use and disposal autholity to 
vanous federal agencies. The DOD has been specifically delegated au- 
tholity to sell surplus pemna l  property under Its contro1.l'~ and other 
holding agencies. with GSA approval. may sell certain personal 

Although the overall stmcture of the federal propert> disposal sys- 
tem may appear e l emen tq .  it actually E quite complex The mamx of 
ERC disposal 1s fact dependent Delegations of GSA authonty to certun 
Executive agencies also affect which agency has the ultimate authonty 
to dispose of pmt~cular property 

B Fednal Property Disposal 

In general, the FPMRs are directed at "executre agencies" which 
include "any executive department or independent establishment of the 
executive branch of the Goiernment. including any wholly oaned Gov- 
ernment corporation ''li6 Howexer, depending on the prapeny involved 
and haw that property ultimately will be disposed of, the FPMRs may 
extend to the broader category of "federal agencies.''1'- "Federal agency' 
LS defined as 

property 2- 
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[Alny executive agency or any establishment in the legisiative 
or judcial branch of the Government (except the Senate, the 
House of Representatives, and the Architect of the Capitol 
and any aCtimtie8 under his direction).12a 
The federal prapeny f a n g  under the GSA and rhe FPMRs includes 

"any interest m property" except the public domain, national park and 
national forest lands; certain categanes ofnaval vessels; and federal gov- 
ernment Emission reduction credits, which have the tradi- 
bond charactensucs of property, fall under this broad defiNtion of an 
"interest in property." 

The FPMR dwdes property based on its status as "real" or "per- 
sonal." Real property is defined m 'Any mterest in land, together with 
the Improvements, structures, and fixhxes located thereon. . . , and ap- 
purtenances thereto, under the controi of any Federal agency," with cer- 
t a n  e x c e o t i ~ n s : ~ ~ ~  imoravements. structures. and futures designated for 
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chines, office supplies, or general-purpose vehicles. are not 
considered to be related personal property, or 

(b) Which IS determined by the Administrator of General Ser- 
\ices to be related to  the real property 13j 

Related personal property IS used and disposed of with the real property 
to which it is related under the real property disposal procedures.~3'Hai- 
ever, if certun requirements are met, the disposal agency has the discre- 
tion to  sever the related personal propeny from the realty and dispose of 
the related personal property as personal propert) 

Em~ssion reduction credm easily could be classified as related per- 
sonal property The nght to emit pollutants IS cnucal to the functioning 
of Some tracts of real property, especially ~n a nonattunment area For 
example. in many a r e a  a building cannot mn Its furnace or boiler to  
promde heat or hot water Isithout hanng the nght to emit pollutants 
Wthout the ERCs associated with that building. the real propert) loses 
its ability to  function and Its productive capacity. which significantly 
dimmishes Its economic value The fair market value of real property. 
espec~ally one in a nonattmnment area, IS enhanced significantly if sold 
w t h  Its nght to emit pollutants included If the ERCs were serered from 
the particular piece of real property. the buyer would be forced to seek 
the necessary emissions offsets on the open market at a considerable 
price 

"PersonaY propeny is defined as any property, except real prop- 
en), records of the federal government, and c e m n  categones of navd 
~esse l s  Emission reductmn credlts severed from the real property 
would classif? as personal property and would be disposed of according 
to the personal property procedures 

"Excess" property, as noted earlier, 1s "any propert) under the can- 
trol of any Federal .Agency which 1s not required for Its needs and the 

I L  Id b $  101-47103.13 1014300I-Pi  
' " J l d  !b l 0 l 4 7 2 0 Q  1 0 1 4 i 3 0 0  

General Senices 
I d  4 101.43 001 Id  A con i i ncu~g  ugumenr could be made that E R G  qua14 B.! intangible 
p e r l a m  y m p e m  
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discharge of I- responsibilities, as detemuned by the head thereof "la' 

Alternatively, ''su~plus" property is 'any excess property not required for 
the needs and responsibilities of all Federal agencies. as determined by 
the Administrator (of the GSA] "I* 

The circumstances of each case detemune whether ERCs should 
be classified as related personal property and disposed of according to 
the real p ropem disposal regulations or whether the ERCs should be 
classified as personal property and msposed of according to the personal 
property disposal regulations. 

c. Personal Froperty 

1. titzlzzation ofEzcess Froperty 

a. Agency Responsibilities-The pnmary responsibilities of 
executive agencies under the personal property utilization regulations 
are to obtam the maximum utilization of federal property and to mini- 
mze the procurement of new ~ t e m s . ' ~ ~  To meet these responsibilities, 
each executive agency has a duty to ~ o n t l n ~ o ~ s l y  sumey property under 
its control to assure the property's maximum use lYI When an agency 
detemines that property no longer is required for the pulpme of the 
appropriation from which it was purchased or for the use to which it has 
been applied, the agency must, to the maximum extent feasible, reassign 
the property wthm its activities 141 If the property is excess to the needs 
of the entire agency, it must promptly make the property available for 
transfer in accordance with the FPMRs'l> and assist in the transfer of the 
property to other federal agencies Is This duty presents the issue of 
whether a federal agency with excess emissions reductions has a re. 
sponsibiiity to apply for and obtan  ERCs for the use and benefit of other 
federal agencies m the airshed in need of offsets 

For all executive agencies, rhe i i n t  SOUICZ of supply IS excess prop- 
erty Under both the F P I I R s ~ ~ ~  and the Federal Acguisition Regula- 

ens) (1092). 

eni1 (1992) 

la-40U S C A 5472(ej (kest  lBB%j, 4 I C  F R  F S  10113 QOI-S(eacelaperran~prop- 

"4OL'SCA §l72(gj(aesr1003j,41CFR 3101-13001-31(alimlurpenooiprop- 

4 l C F R  5§10113302(1902) 
Id i 101 43 101 
Id D 101.43 102 
i d  i 101.43 101 

d 101-13 302 Eicerrarooenvmuatbemad~ainlableforthefederala~enaee' . .  ,,. . . . . . .. . . . . . . . . .. 
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t m u  (FB),I4'  each executive agency must. to the maxlmum extent prac- 
ticable, fulfill its requirements for property by abtanmg excess personal 
property from other federal agencies instead of initiating new pracure- 
ment Federal agency requirements for personal property supersede any 
d~sposal action, thus federal transfers "may be accomplished for surplus 
property If the holding or selling agency IS notifled pnar to shipmenr or 
delimly of donated propeny 01 prtar to  actual removal of property from 
Government contmi in the c a e  of sale."" 

The GSA assists federal agencies in meeting rheir requirement IO 
obtain excess property in lieu of procunng new property by directing 
GSA regional offices to screen all agency stock replenishment requests 
and direct delnery purchases requests aganst lists of excess personal 
propertyaadable m that GSAregion "&The GSAmalntalns anautomated 
matching syerem that matches by national stock number the agency's 
requirements aganst  reports of excess personal p r~pe r ty . "~  The GSA 
even may take physical custod? of excess personal property for redntn- 
bution or may direct transfer of the property to executiw agencies in- 
stead of procurtng new property from a commercial source lY Agencies 
must accept GSA substitution of excess propeny for requested new prop- 
erty unless the agencies provide mitten statements that such transfers 
or substitutions would cause senous hardship 01 impmrment to  agency 

Ta maximize the use of excess property, federal agencies are en- 
couraged to designate national and regional uulization officials reapon- 
sibie far promoting the  acquisition and profitable use of avolable excess 
penonal property Agencies also must establish controls o r e l  the pro- 
cessing of transfer orders and establish and mantam an adequate prop- 
erty accountability system.)" Additionally, the agencies must develop 
and mantain an effecuve system for the preyention and detection of cases 
mvolmng nonuse, improper use. or unaurhanzed disposal or destruction 
of excess personal property received by the agencq.". This proiismn 
prevent8 an arerlr cautious agency from acqmnng ERCs to hoard in a 
local ERC bank for speculative future requirements These accountabd- 
ny recards are subject to  audit by the federal agency's internal audit 
group and the GAO '" 

operatlolls 851 
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b. Reporttng Excess property-Excess personal property, wth 
limited exceptions, must be reported promptly to the GSA with suffi- 
ciently detailed desmiptmns to permit transfer or sale.'" Repam to the 
GSA me made an GSA f a m s  or by automatic data processing media (i.e., 
computer), and, for most types ofproperty, are made to the GSAreaonal 
office for the region m whxh the property 1s located.'" Repom may be 
submitted up to s u t r  days before the actual date of avdability.l" 

Some types of property have addbond ,  specific reporting require- 
ments Excess-related personal property must be reported to the GSA in 
accordance with the regulations govermng excess real property dsposl- 
tion in 41 C.F.R. p a i  101-47,'58 whde excess personal property, even if 
located on excess red property, 1s governed by personal property ds- 
posal regulations.lM Excess intangible personalproperty m u t  be reported 
to the GSAin Waslungton, D.C., and must not be transferred or disposed 
without prior GSA approval."' 

Special reporting requirements exist for executive agencies with 
instaliations scheduled to be discontinued, closed, or abandoned and 
which have excess personal property. Unless inadvisable for national 
securityreasons, these agencies must a v e  advance mitten n m c e  ofthese 
cases as earlyas possible to  the appmpnate GSA regional office.182 Screen- 
ing this type of property for federal utilization and donation generally 
takes seventy-fire days.L" 

The regulanons list specific types of personal property and situa- 
tions when excess property need not be reported to  the GSA for screen- 
ing among federal agencies.lw Excess property not required to  be far- 
maliy reported to  the GSA 1s still considered a valuable source of supply 
for federal agencieslaS and still must be screened locally through regional 

)*Id E 10113304-l(a) 
"'id E 10113 304-2(1082) Il lel0GS~region;ilomceJarellJtedaf?IC F R . 3  101- 

l m l d  S 10113304-1(a) 
l " ld  S 10144 301-3 (1882) RP1afedperson;ilpropenyandle disposalare discussed 

"Old 
Id 9 10143 387 6 Exceptions to these ~equlremenli exlit for bonds, notes, or 

ofher.ecunfieraufhaniedtobedisporedoibyfheSecre- ofTreaun under31 1 3  C S 
324 I d  

41 C F R 5 101-13 301 4 (1SSZ) The 1086 and 1990 base closure and realignment 
l a ~ i  establish specfic stamton requrernentr for DOD bare closure and realignment in- 
Jtdlaflons see supra "Ole 43 

13 4802 

beloi 

I d  
181 41 C F R 3 10113 4801 l i s t5  fhl l  propeni while 41 C F R I 10143 306 hsW the 

l C ' ? I C F R  E 101-43305(1082) 
clrcmstancer 
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offices of the GSA.'IE Emmian reduction credits that do not fit under 
other esrablished caregones, likely would be reponable under the " m ~  
cellaneous" categoQ.l0- A federal agency would not be required to report 
ERCs to the GSA a5 excess if the holdmg agency arranged airh another 
agency for a direct transfer of the ERCs or prearranged a transfer of 
ERCs to  another agency through the GSA lh The C.F.R enables agency- 
to-agency transfers of credits with mmimal GSA prnkipatim1.' 

An agency report of excess propert! LS not final Should the agency 
later recognize a need for the property It may request the withdrawal af 
property premously reported to a GS.4 regional office as excess 

The GSArnay take Imophyeicalcustodyarinsuvcra holding agency 
to retain for up to 180 days items reported as excess and determined by 
the GS.4 to be suitable for redistribution in the federal garernmem.- 
This pronsmn nould facilitate the GS.4 taking responsibility of banked 
ERCs and holding onto them until they are needed by some agencs & 
the requirements m nonattanment areas become more stringent, federal 
agencies wl1 need offsets Accordingly, the GS.4 should bank ERCs for 
the future 

c. Tro,isferProced,L,.es-.UI transfer? of excess personal prop- 
erQ among federal agencies are consummated using approved GS.4 forms 
and automated requisitions Most agency-to-agency transfers require 
p n m  approval from the apprapnate GSA regional office .3 Prior GSA 
approval IS not required m two categanes of direct agency-to-agency trans- 
fers Those categolies mm olve (1) reportable property ui th  a tmal acqui- 
sition cost not exceeding $6000 and which property has not yet been 
reported to the GSA and (2) nonrepanable property. including property 
not reportable because It 1s m\olred m a direct transfer. with a total 
acquisition cost not exceeding $26,000 'r4 In either case, while pnor ap- 
proval IS not required. the appropriate GSA regional office must be pro. 
nded a copy of the direct transfer order mthm ten work days of receipt 
of the order.l.j These tyyes of transfers would be rare in an ERC context 
because of the acquisition costs of ERCs. including emissmns mnventoq 
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costs to  establish a baseline for the reductions and the ERC application 
costs 

W e n  ERC acquieihon costs exceed the $5000 and 525,000 levels 
for a direct transfer, agencies can use a prearranged transfer. A prear- 
ranged transfer LS one m whch  a known requirement exists for excess 
personal property that exceeds the S6000 and $25,000 acqulsihon cast 
limits for dnect transfers. In a prearranged transfer. agencies may re- 
quest verbal approval of property transfers through the appropnate GSA 

The GSA normally approves transfem of excess personal property 
on a first-come, first-sen-ed basis, however, when competing h0lou-n re- 
quirements eus t ,  the GSA may consider a number of factors m determin- 
ing wluch agency gets the property."' Those factors include national 
defense requirements, emergency needs, preclusion of new procurement, 
energy conservation, equitable distnbutmn, tramporlation costs. and 
retenuon of title in the government 'E When competmg federal claims 
for particular items of excess personal property emst, the GSA uiil give 
preference to the federal agencythat will retain titie in the government."@ 

Organizations eligible to  participate m transfers of excess personal 
property include federal agencies (mcluding their cost.reimbursement 
contractom, cooperatives, and project grantees), the United States Sen- 
ate and the House of Representatives, the Architect of the Capitol and 
any of its subordinate activities. mixed ownemhp government coqorc 
tlons, the Diswict of Columbia municipal government, and nanfederal 
agencies for which the GSA procures li0 

Wlbhenever possible, excess personal properly must be used to re- 
duce the government's contract costs on cost-reimbursement contracts 
The government furnishes excess property to a contractor in return for a 
reduction in cost to the government leZ For example, a mi i iky  installa- 
tion could transfer ERCs to  a remediation contractor at a base cleanup 
Site or to a contractor resurfacing base roads w t h  matenals that emit 
VOCS. 

Subject to celtain conditions, excess pemond property also may 
be obtained by: (1) executive agencies for the purpose af furnishing this 
property to agency cooperauves under cooperative agreements," and 

regmnal office ' W  

I d  E 101-4330g-6(b) 
Id 5 LO143 308-5@). (e) 
Id § 101 43 308-5@), 308-5(e) 
Id 9 10143 300-6(e) 
Id E 10143308-1 
Id 8 101-43 312 
Id 

lY Id 3 10143 313 
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(2) agency grantees when the nonfederal recipient 1s the holder af a fed- 
wall? sponsored project grant and E a public agencylx' or LS nonprofit 
and tax exempt under Section 601 of the Internal Revenue Code of 1964 '/ 

Grant documents must authonze the grantee to use excess property m a 
manner that reduces grant costs TO the goveemment.lae Other condltmns 
apply to grants of excess personal praperty.l" 

Reliable infomation regarding the availability of excess personal 
property can be found through several sources. These S O U T C ~ S  include 
personal contact with the GSA or the holding agency: r e \ x w  of GSA- 
circulated excess personal property catalogues and bulletins, examma- 
tion and inspection of samples and reports of excess personal property 
assembled m GSA regional offices: and submission of current and future 
requirements for excess personal property to  the appropriate GSA re- 
gional oflice.l" The GSA also has an automated matching system that 
matches by national stock number agency requirements agunst repofis 

d Reimbursement and hceeds-There are two fiscal com- 
ponents imolved in the transfer of excess personal property to eligible 
federal recipients reimbursement far the property and reimbursement 
for the costs of care and handling of the property The requirement to 
reimburse the transferor agency depends on the source of funds rhe 
transferor agency used to acquire the property, and also which agencies 
are imolred m the propert? transfer. .is a general mle, transfers of en- 
cess personal property are without reimbursement d Exceptions to this 
rule include 

(I)  The propeng transferred was acquired wlth funds either 
not appropnated from the general fund of the United States 
Treasun or appropnated from the general fund, but by law 
reimbursable from assessment. tax, or other revenue or re- 
ceipts, and payment 1s requested, 

(2) The transferor or the transferee agency 1s a wholly-owned 

of excess personal property 

lsPubhcAgenci sdeflnedatCFR S IOL-13001-26[1992)as 
l4lng Stare political rubdiiismn thereof including m) unit a1 iocd g 
menf or  economic development dlifnct, an? d e p m m t  agent) 01 
meorahri thereof including mstrumenrillities created b i  compacr or olher 
agreememberween States orpallllcd sub&wsIOM, mulqlunidictmnal substare 
diatncta established by or punuanf to State In- or  any Indisn tnbe band 
group pneblo 01 rommumr) located an a State re~enatmn 
Il i ld 9 101-43311(1@921 

Id 
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or mixed-ownership government corporation, is the m m c i -  
pal government of the Distnct of Columbia, or 1s a nonfederal 
agency for which the GSA procures, 

(3) The uansferar orthe transferee agencyis the UNted States 
Postal Senice (USPS). 

(4) The property 1s designated as exchangelsale property and 
is transferred pursuant to 41 C.F.R. part 101-46 [dealing with 
limited categones of similar items of personal property]; 

(5 )  The transferee agency is acquiring the property for use by 
a project grantee which is a public agency or LS nonprofit and 
exempt from taxation; or 

(6) Reimbursement is directed by the GSA.lB' 

Under these six CrcUmstances, reimbursement by the transferee to the 
transferor LS required 

The amount owed to  the transferor agency IS based on the specifics 
afthe transachon; eithertheproperty'sfairm~ketvalue o r ~ ~ f a x v a l u e . ~ ~ ~  
Fair market value LS "the best estimate of the gross proceeds that would 
be recovered if the property were to be sold by competitive bid."Ig9 Far 
value is twenty percent of the original acquisition cost of new or unused 
prapertymgood conditionlg'andzerapercent for allotherpersonal prop- 
erty.'"Fairmarker valuemayberequested by Uleuansferoragencywhen: 

(I) The property bemg transferred was acquired wth funds 
not appropriated from the general fund of the United States 

(2) The property IS designated exchangelsale rather than ex- 
cess, 

(3) The transferor or transferee agency 1s the USPS (in this 
case, reimbursement is required by Executive Order 11,672); 

(4) The property being transferred is owned by a nonap- 
propnated fund actiwty of a federal agency; or 

( 5 )  Authonzed or required by other spe~lf lc  authonty.'gi 

In contrast, fair value reimbursement 1s required when there is a 

TEas"ly. 

B id 5 10143309-3(aj 
l"id D 10143 309-3@) (c) 
"lid 5 101-43001-8 
18'.Good condition" meansLhar"prope~ys lvab ler i thoutrep~mand~dent i c~or  

Im1 Id 5 10143 309-3(c) 
S 10143308-3(b) 

interchangeable w r h  ne* items from noms1 suuppl) s o ~ i e e ~  " I d  5 101-43 1S01(e) 
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reimbursable transfer and the f a r  market \due provIs1on does not ap- 
ply t"- In reimbunable ERC iransactions the Costs to 'acquire'' them 
would include costs. such as emissions inventories and application fees 
Disagreements hetween the transferor and transferee agencies regard- 
ing reimbursement requirements are referred for final determination to 
the GSA Regional Administrator for the region in hhich the property 1s 

located."' 

The casts of care and handling of excess personal property pending 
disposnmn are the responsibihry of the holding agency. while direct cos= 
incurred incident TO the transfer are borne by the recipient If billed hy 
the holding agency Iq Direct costs exclude overhead or administrative 
COSTS "" The holding agency ma)- recover only "costs incurred in the ac- 
tual packing preparman for shipment. loading and shipment ''-c This 
p r m i ~ m n  directed at the more traditional fonns of personal prapeny, 
appears to  hare little application to the transfer of ERCe 

Proceeds of a reimbursable transfer sale are paid either to  the 
transferor agency 01 into the miscellaneous receipts at the Ymted States 
Treasuly Proceeds must be paid to the rransferor agency when 

(1) The transferor agency acquired the propelty with funds 
not apprapnated from the general fund of the Treasun- 

(2) The transferor agency 1s the USPS, 

(3) The transferor agency 1s a wholly owned 01 a mixed-awn- 
ership government corporation as defined in the Gmemment 
Corporation Canrrol4ct (31 U S  C. 841). 

(4) The transferor agency IS the municipal govemmenr of the 
Distnct of Columbia. 

(5) The transferor agency 1s a nonfederal agency for which 
the GSA PIOCUIIS. 

(6) The rransferor agency acquired the property with appra- 
priated funds. but by law is authorized to recorer the  pro^ 
cceds; 

( 7 )  The property 1s transferred under the exehangelsale au- 
thonty of 41 C.F.R. pan  101-46, or 

(8) The property transferred 1s the private property of a 
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nonappropriated fund actiuty 202 

In all other reimbursable transfer cases where the transferor agency ac- 
qlured the property uith appropriated funds but has no specific author- 
ity to recover the proceeds, thetransferee agency must deposit the transfer 
proceeds to rmscellaneous receipts m the Eluted States Treasury As a 
practical matter, if the transferor agency does not recox-er the proceeds 
for use in their agency actiwties, the agency may have little incentive to 
expend their resources to create the ERCs m the f lnt  place. 

2. Disposal of Surplus Personal Property-When property moves 
from excess Status to surplus stalus, it can be dmposed of outside of 
federal agencies Excess personal property not transferred to other fed- 
eral agencies becomes surpiu3 at the close of busmess on the surplus 
release date The date, and thus the length af the excess prapertr screen- 
ing period, is dictated by whether the property is reportable or 
nonreportable. The date for reportable property is established to occur 
sixty calendar days or less after receipt of the excess penonal property 
report in rhe proper GSA regional Property excepted from re- 
portmg requirements becomes surplus when d has been made awlable  
by the holding agency for federal use far at least twenty-one calendar 
days after excess determinauon and has not been selected far transfer to 
other federal agencies 205 

For agencies requiring additional time to complete apraperty trans. 
fer, the surplus release dates may be extended with GSA approvalZm 
Ertensionsafsurplusreiease dates could becomeimportanttoanagency 
that must prepare emissions invenrolies and take other necess- Steps 
toob~ERCs.ActuallyobtvrungERCsframthelocalAQMDisalengthy 
and involved process. A tmical ERC transfer through the AQMD can take 
from three to twelve months to 

Sulpius property is disposed af by the Admnistrator of the GSA, or 
when authority has been delegated, by the executive agency in posses- 
sion of the pmpeny.y.'m Disposal occurs by: sale; exchange; lease; permit; 
transfer for cash; credit or other propelty, or by donation, abandonment 

. .  . .  
l W I d  5 10143 310.2 
2w1d 9 I0143311-I  
zo61d 5 10113311-2(a) 
?"Id 5 %  10143311-1, 311-2(a) 
lo-See supra note 72 and accampanwg f e d  
loi 40 L S C A 5 484(a) 0)  (Wed 1983). 41 C F R S 1 0 1 4  105-30). (c), rd 1 101- 

46 103-l(a) (deleganon to the DOD) (18821 
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or destructmn."' As a general rule all disposals or contracts for disposal 
of surplus property (other than by abandonment, destruction, donation, 
or through contract brokers) must be made by publicly adwmsing for 
bids %lo 

a Donation afPersonai Property to FzblicAgenetes-.&num- 
ber of public groups recentiy have sought che no cost transfer of ERCs or 
emissions reductions from realigning or closing federal facilities Com- 
munity groups seek to acquire these lights to assist them m their pians to 
reuse and rederelop the installations for cinlian purposes. Affected 
AQ\lDe seek the reductions and ERCs for community banks to be used 
as progress toward nonattmnment rmlestones and, ultimately. attmnment. 
The groups cauid obtain these ERCs through the personal propert5 do- 
nation program. 

The Federal Property Adrmnisuatwe Semces Act (FP.iSA) estab- 
lishes an elaborate program far the donation of surplus personal prop- 
erty Under the program. executive agency controlled surplus personal 
property may be transfemed to a stare propetty distlibutmn agency far 
donation to public agencies and other eiigible donees uithin the smte. 
The transfersarewthout cost, except faorthe cost ofcare and handling 
The FPASA gives the Administrator of General Semces discretions 
pouer to presclibe and execute the necessw regulations for t h s  fed- 
eral surplus property donation program ? > *  The GSA has implemented 
this program m great detail in 41 C F R palt 101.44, Donation of Sulplus 

The federal personal property donation program is a tremendous 
boon to  eligible donees because it gives them the first chance to obtain 
certain property The regulations specifically require that any surplus 
personal property eligible for donation be held available for screening m 
the donauan program before the property can be assigned for sale. aban- 
danment. or destruction."' The tgpes of donable property. number of 
eligible donees. and the purposes for which donees can acquire surplus 
propeny form an elaborate reguiatoly matnx. 

A prerequisite to  state panidpation m the federal surplus penonal 
property donation program LS the estabhshmenr of a single state agenc) 
responsible far all transferred property and distnbutmn The smgle StatQ 
agency must be established and operated pursuant to a detailed plan 

Property 
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developed according to state law and canfonning rnth the FPASA?I6 In 
addition to  pramding for the agency's establishment and operation, the 
state plan of operation must assure that the state agency has the neces- 
sary organizatmnal and operational aurhonty and capability to effectively, 
accurately, and equitably administer its program The Admmhrator 
of General Semces must approve all  plan^.^" 

A state also must include m its plan numerous assurances and pro- 
cedures specified m the FPMRs These include the requirement and pro- 
cedures for donees to return donable property to the state agency if such 
property has not been placed muse  for the purposes for whch  it was 
donated n t h m  one year of donauon or If it ceases to be used b) the 
donee for such purposes mthm one yew of being piaced into use.21p Pro- 
cedures reqwre a state agency to  impose terns ,  condmons, reservations, 
and restrictions on the donee for property with an acquisition cost of 
$6000 or more, and for special categanes af  property w h c h  the GSA 
determlnes warrant special handling or use Umitatlons.22n F a r  and eqm- 
table Istlibunons of sulpius p e ~ o n a l  propeliy pramdes far donation to  
all eligible donees in the state.221 The FMPRs also include procedures to  
d e t e m n e  applicant eliability'22 and state remew of pmpeny utilization. 
compliance actions, and fraud i rnest igat i~ns. '~~ 

( l j  Donable Property-Ail sulpius p e ~ o n a l  property under 
che control af an euecur~e agency IS eligible to be transferred for dona- 
tion, with Some lirmted excepnons. The exceptions relevant to the dis- 
posal of ERCs include property which rhe AdminiSrratOI of General 
Semces pertodlcally specifies as' nondonable,2'1 nonappropriated fund 
property;226 and pmpeAy requiring reimbursement on transfer.'ZC Such 
nandonable p ropem must be disposed of by sale, abandonment, or de- 
stmction. Disposing ERCs LS complex and determnatmns must be made 
an a case-bg-case basis loalang to the property's GSA designation, the 

F R E i n i .  

l 'L ld  5 LO143 309 3 Suchpropenymdudee thalproperty 'acquiredwifhfunds el- 
mer not appropnated from the general fund of the I' 5 Tre8sur) m appropnafed from B e  
aeneral fund but b, law reimbursable from apaeslmenl tax. or ofhm revenue 01 iecemts. 



190 MILITARY LAW RE VIEW IVol. 146 

agencies involved, and to the funds onginally used to buy the credits 

(2) Eligible Donees-The regulations establish two general 
and three specific classes of donees in a state to which surplus penanal 
propen) may be donated through the State agency.'z' The two general 
c I ~ s e s  are public wgencmJ2u and nonprofit rau-exempt educational or 
public health institutions or organmtmns.'2' Section 101-44 207 estab- 
lishes the cntena for determining eligibiliry of public agencies and non- 
profit tax-exempt acuiities m each state to pamcipate in the surplus 
pemonal praperry donation program and the authorized purposes for 
which the donated propeny may be used 

Eligible public agencies lisred m the FPMRs include 

any State, political subdi\iision thereof, including any unit of 
local government or economic derelopmenr district. any de- 
partment, agency. or instmmentality thereof, including msrm- 
mentalities created by compact or other agreement between 
States or political subdmsions; multuunsdictional substate 
districts established by or pursuant to State lau'; or any ln- 
d im mbe,  band. group. pueblo, or community located an a 
State resenlatmn F 

The regulations also include a nonexhaustire list of eligible nonprofit 
tax-exempt educationd and public health actinties That list includes 
medical mtitutmns. hospitals, CIIIIICS, health centers, pronders of as- 
sistance to homeless indiriduals schools. including those far the men- 
tally retarded and physically handicapped. colleges, umvenities. child 
care centers; FCC-licensed educational radio or telemsion stations. pub- 
hc museums; free hbranes, and organmtmns or mtitutmns that receive 
funds appropliated for programs for older mdmduals 

I d  d 10144001-1 
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plus personal property to public agencies and eligible nonprofit tax-ex- 
empt actht ies .  the regulations have special pransions for the donation 
of surplus personal property to three specific classes of donees sernce 
educational actinties,-4. public and the .hel ican National 
Red Cross The two groups relevant for marketable permit purposes 
are senice educational actinties and public airports Department of 
Defense surplus personal property usable and necessaly for educaiion 
actinties of special interest IO the Armed Farces may be transferred 
through the GSA to the appropnate state agency for distdbution through 
donation 10 sely~ce educational actiwties.?i' These activities include 
madtime academies or mihriu).. naval, AIT Force, or Coast Guard prepa- 
ratmy schools."; Senice educational actldties must apply to the GSA 
far surplus personal propert) under the control of the DOD 

Surplus personal property determined by the Administraior of the 
Federal Amation Administrarion to be essenrial, suitable. or desirable 
for the deieiopment, improrement, operation or maintenance of a pub- 
lic airport may be donated with GSA apprmal to public airport apph- 

Approval af such transfers IS at the discretion of the Admmstra- 
tor of the GSA Pubhc arrpon applicants for surplus personal p m p ~ r t y  
apply to the GSA for the property Such propeny must be essential suit- 
able, or desirable far the development. Improvement. operanon. or 
mantenance of a public airport or reasonably necessan. to  fulfill the 
immediate and foreseeable future requirements of the applicant for the 
development mprmement. operation. or maintenance of a public arr- 
port A~rports share manj of the same emissions sources as mil i tw  
mstallatmns These arponsources need ERCs or offsers to operate Thus. 
this pro\ismn could be used to obtan surplus ERCs for arport purposes 

(3) Donation Screen?ng-Holding agencies must pro%?de a 

A Id 4 101-14400 
-.- ,A 8 !",.A1 <"" .I , .". .. _"" 

~ l d  P 101-11 600 Propens that ha;- been determined to be surplus propan? and 
that har been processed yrodured or donated b l  f h e h w r w a n  KmiondRedCrosr must 
be made aiailable for donation io the Red Crorr for chantable ~umase3 U~IPSI the GS.4 
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period of twenty-one calendar days following the surplus release date 
for donation screening of surplus reportable and nomepartable property 
determmed to be usable and necessw for donation purposes?n During 
this donation screening penod, applications far surplus penonal prop- 
erty are processed m a specific sequence. Department of Defense per- 
sonal property reportable to  the GSA is reserved for public airport dona- 
tion during the first tive calendar days of the donatlo" screening penod 
and for service educational activities for the next tive days of the screen- 
ing The property is then available on a fmt-come, first-served 
basis during the remaring portions of the donation screening periad.lS2 
Other executive agency personal property reportable to  the GSA IS re- 
sewed for public airport donation duing the f r s t  five calendar days of 
the donauon screening penod and is then available on a flrst.come, first- 
served basis for the r e m n d e r  of the period.'i3 All executive agency per- 
sonal propelty not reportable to the GSA 1s made avluiahle on a first- 
come, first-served basis.>% 

The property 1s generally transferred and donated free of charge. 
Pending donation, each holding agency IS responsible for the care and 
handling of Its property. The holding agency's dxect casts to  pack and 
prepare property for shipment, or load property incident to the donation, 
must be borne by the state agency or designated donee.z6s The holding 
agency may waive the amount if unecanomical or impracucai to collect?j6 

One issue not clearly addressed by the regulations LS who musi pay 
for the creation of ERCs m the t int  instance. Emission reduction cremts 
are umque m that the federal agency must emend resources to create 
the ERCs through the local AQMD procedures If an agency has surplus 
emissions reductions that quaiify as danabie property transferrable free 
of charge, the agency has no incentive to expend resources to apply for 
and create the ERCs. 

The holding agency must retain surplus property reserved for do- 
nation for a period not to  exceed forty-two calendar days from the SUI- 
plus release date pending receipt of an approved GSA transfer order and 
speciflc instructions far transfer.'s' The transferee is responsible for re- 
moving thepropertyorarranging~,thcommon caniesforitsshipment.2" 
At the end of the forty-two day period, the holding agency may dispose 

IiD i d  $ 3  10144 IUZ(d). 101-41 108(a) 
Id 3 iUl-41 IOB(bj 

$3: i d  

Id 
?"Id 

Id 13 10144 IUZ(c). 10144 101 
m /i 
" id  5 101-14 lOP(e) 

Id 
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of the propen?. by sde or other authonzed dispo~al  if thc GSh approval 
and mtmctmns ham not been received ?' 

As a i th  any goiernment tiansaction. the parties must have the 
proper documentation Surplus property must not he released b) a hold- 
ing agency for donation until the agenc: has received the appropnate 
farm signed by the GSA appraiing the donation Requests for donation 
may be disapproved when the GSA d e t e n n e s  it 1s m the public interest 
to do so, when The property 1s not surplus; or when a transfer of the 
property to  a federal agency i s  pending z - .  

The GSA must allocate donable property to states an a fair and 
equitable basis applying cnrena listed m the regulations:-? The GSA's 
inmliement ma) he required when ERC allocations mrolve interstate 
AQCRs or in are= such as the Northeast ozone transport region 

The procedures for a srate agency to request that the GSA transfer 
donablepersanalpropertyaresetfoAhinsecrion 101-44 20lofrhe C F R  
The state agenc) must certify in its request to the GSA for the transfpr of 
donable property rhat it 1s the designated State agency authorized t o  
receive surplus property for distribution to eligible donees; It has ad- 
equate funds. facilities. and personnel to effectively account for. ware- 
house, mainrain, and distnbufe th? prapeny. the propeny requested LS 
usable and needed by a public agency for one 01 more public purposes, 
the donee acquiring the property 1s eligible within the meaning af the 
FPASA and GSA regulations and that the propeny 14 usable and needed 
by the donee "' 

A State agency or donee may request that surplus property which LS 
being offered faor sale be wrhdrawn and approied for donation. onis If 
such propelty was not prevmusly made available for donation or such 
action is not harmful to  rhe sale '* States only get one opportunity TO 
claim property hemg donated. They cannot go d t e r  property hg request- 
ing that It he wthdrawn from sale once the donarion penod 1s over and 
the property 1s offered for sale 
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Title to donabie property picked up or shpped to  B state agency 
remains vested in the United States even though the state has taken pos- 
session of the pr0perty.2~ Conditional title to  the property passes to  the 
eligible donee when the donee executes the certilicaums and agreements 
required by the state agency and has taken possession of the propertyz" 
The state agency may not retain far use in performing ils a m  functions 
surplus property approved for transfer by GSA for donabon unless the 
use of such property is authonzed by the GSA pursuant to the terms of a 
cooperative agreement between the state agency and the GSA.2O' The 
titie to all donabie property located in a state agency distribution center 
also vests in the United States with only the right to  possesaon granted 
to  the state agency.'" Wlile title to the property remains vested in the 
United States, the state agency has a duty to  protect the property.z8g The 
state agency must report to  the GSA any unneeded property m its pos. 
session 210 With GSA approval and assistance, a state may sell usable 
unneededproperty or abandon or destmyunusabie unneeded praperty.z" 

The FPMRs proTide directions for the distrtbution of property to  
donees. Donees must certify to  the state agency, among other things, 
that they will agree to  hold the federal government harmless; return to  
the state agency donated property that either is not piaced in use for its 
donated purpose wthin one year of donation or whch  ceases to be used 
far those pu~poses within one year of bemg placed in use; and abide by 
applicable terms, conditions, reservations and restrictions including a 
period of restriction during which the donee must use the property only 
far the pulpose for which it was acquired.l" The state agency's distribu- 
tion document must indicate the primary purpose for which the property 
is to  be 

Conditional titie to surplus personal property passes to an eligible 
donee when the donee has executed the state agency distribution docu- 
ment and taken possession of the pr0peWy.2'~ Should the donee dispose 
of the property without authorization during the period of restncuon (the 
penod during whch  the donee must use the property for the purpose far 
whch  It was a c q ~ e d ) , ~ ' ~  the state must recover the greater of either the 
grass proceeds realized from the disposal or the fair market value of the 

**Id 5 101442041b) 

l.' Id L 10144 205(g) 
l i '1d $ 5  10144 2050). 10144 205(k) 
' - I d .  5 10144 20S(a) 

i 1014420S(b) 
2'ild 5 10144?0B(c) 
'"Id 5 101 M.20S(a)(6) 
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propeng, when it 1s othewise impossible or mpracticable to recorer 
prapeny disposed of improperly dunng the penod of restnction IT" Coor- 
dmatmn w t h  the GSA may be required before enforcement action by rhe 
statetosellordernand thepagment of f~rmarketvalueofdonatedprop- 
en! This pronsion prevents eligible donees from acquinng ERCs far 
a stated permissible purpose and then selling them for a profit or donal- 
mg them to rhe local AQSlDs emmion bank 

States may amend, modif), or grant releases from the terms. reser- 
vations, or resrnctions that it has imposed on use of donated property if 
the state's plan of operations prondes standards for these actions E 

Personal property returned to a state agenc) by a donee must be redis- 
tnbuted to other donees in the smte or orhenrise rimsferred or dis- 
posed of pursuant to the state plan of operation '-' 

The Admmistrator of General Semces 1s authonzed under section 
203g)(?) of the FPASA to impose appropnate conditions on the donation 
of propeny h a m g  charactenstics requiring spec~al  handling or use Iimi- 
tations The FPSIRs specifically address the numerous categones of 
p r~pe r ty . ' ~ '  While ERCs do no1 tit m a n y  of these categanes. the general 
grant of authority m the FPASA to the GSA authonzes the GSA to  impow 
restrictions an the use and transfer of ERCs 

A donation program regularan proiision h a m g  ramifications for 
fed-rally donated air credits LS one that allohs the recoierv of property 
far federal use which pro\ides. 

[ojccasionallg, Federal agencies may develop on ail exigent) 
basis requirements for personal property items demed from 
surplus sources in the possession of a State agenc! The State 
agency should cooperate xith GSA m the recovery of pmp- 
eny to fulfill Federal needs The transfer u~ill be subject to 
payment by the acquinng agencg of the costs of care and hm-  
dlmg, including transportation Ihat were incurred by the State 
agency mitially acquiring this propertj.'*- 

This section rrould allow federal agencies to  condition the donation of 
ERCs to  the local AQCD or state air agency and then recall them on an 
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"exigency basis." Ths may be impractical, but provides a bargaining chlp 
that could benefit federal agencxss in negotiations with their AQMD. 

(4) Miscellaneous Issues-Two final points dealing w t h  the 
personal property donation program desen-e mention Rrst, each fed- 
eral agency mu8t submit to  the GSA an annual report of the donation of 
swplus penonal The GSA must submit biemaliy to the Presi. 
dent of the Senate and Speaker of the House of Representatives a de- 
ta led report regarding the sulpius property donation program, statistics 
on the excess penonal propem- transferred, and recommendations nec- 
essary 01 dearable.?" Such reports and recommendations may play a 
significant role once federal agencies and those seeldng to  o b t m  SUI- 
plus federal ERCs realize the value and importance of ERCs in the C M  
and marketplace. Once the piayen recognize the value of ERCs and other 
marketable rights, they may seek to modify the FPMRs and Statutes to 
better accammodace the transfer of ERCs 

Finally, demations from the regulations may be granted by the Ad. 
mmistrator of General S e r u i c e ~ . ' ~ ~  To donate personal property ERCs 
directly to a reuse group or AQMD, an agency would require such a de- 
viation. 

b Direct Donations giPersona1 Propertu io f i b k c  Bodies- 
In addtion to  the extensive surplus property donatian program discussed 
above (that uses a state agency as the cleannghouse for the transfer and 
donation of sulplus personal propert> to  eligible donees within a state), 
the FPMRs establish a second, more limited, donation program. This 
smallerpragram-which permits the donation oflaw value property from 
an executive agency directly to a public body-is necessiuy in under- 
standing the FPMRs, but rarely used with ERC transactions.2BB 

This program diffen from the p r i m q  donationprogram estabhshed 
by the FPMRs. First, donable property IS limited to  property that has no 
commercial value or of which the estimated cost of continued care and 
handling would exceed Its estimated sales proceeds.'s' Before donating 
the property, the executive agency must affimativeiy find in wnting that 
the property meets these conditions 28) For property that had an origmal 
cost exceeding S1000, the agency must have the findings approved by a 
rerieumg authority ?Ip 

Second, TJX property may be donated directly from the executive 

'"ld 101-41 4701 
**Id  
-*Id $ 101-44002 
'-616 rubpr ,0144 7 
z'ld i 101-14 700 
' - I d  6 6  1014470 l fo -702  
' Y l d  
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agency to the donee, rather than bemg transferred to  a state agency for 
donation to th? donee. hnally. eligible donees are "public bodies"" rather 
than "public agencies "2p1 The term "public body" E more restrictive than 
"public agency."23a 

erty that is not disposed of Through donation may be sold, abandoned. or 
destroyed. The regulations dealing with the sale, abandonment, and de- 
struction of su211Ius personal propens apply to all agencies in the execu- 
tive, legislative, and judicial branches af goremment, with the exception 
of the Senate, the House of Representatmes. and the Architect of the 
Capitol and subordinate actidties 4 federal agency's need for personal 
property is paramount to  any disposal of that property. if that need 1s 

made h o i n  to the holding or selling agency before actual removal of 
the property from government control 

Through its regional offices, the GSA LS the single sales agency of 
the government m the sale of personal propert> under the control of ex- 
ecutive agencies and 1s responsible for conducting all aspech of sales 
for holding agencies There are three situations applicable to  ERC dis. 
posal when the GSA allows holding agencies to  sell surplus personal 
property. First, the GSA has specifically delegated to the DOD the au- 
thantyto sell all surplus propemunder its control Second, after screen- 
ing property as excess and for donation to  public agencies, a holding 
agency may. on notification to the appmpnate GSA regional office, sell 
small lots of personal property (when the estimated sales proceeds will 
not exceed $6000) and penshable items (regardless of the estimated sales 
proceeds)?@' If AQhlD regulations establishing ERCs made them "per- 
ishable itenis" by establishing B time period m which the ERCs must be 
used, the holding agency hauld have added flexibility to sell those ERCs. 
hnally, after required screening, a holding agency may, i x h  GS.4 ap- 
proval, sell personal property ihere  the estimated sales proceeds ex- 
ceed $6000 2e3 This provision would also allow an agency to sell its own 
ERCs. 

c. Sale ofSarplusPersona1 Pl"perty-S"rplusperso"alprop- 

'"Id 8 10144001-11 'hblicbody'rnemi 
any Scale. terntom, 01 P ~ s i e i s m n  of the Cnifed Sfates anypohne8I subdm- 
aimthereof, rheDiJinclol~olumbia,rheCommonuealrhofPue~oRico, m? 
agency or instrumentality of any of the foregoing my lndlm Lnbe 01 my 
a g m c y  of rhe Fcderd Goiernmcnl 

id 
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(1) EligibleBugers-Almost anyone can buy sulpius personal 
property from the government Entelprising government employees u h o  
wlsh to  enter the emissions lights market can purchase government per- 
sonal propeny unless prohibited by the  employees' executive agencies 
regulations.2m Contractors that are not suspended. debarred, or other- 
mse inehgibie, also can buy sulpius E R C S . ~ ~  

(2) Methods of Sale-The GSA regional office will program 
far sale sulpius property not transferred by danation.3°1 The two meth. 
ods of sale are competitive bid and negotiation. 

(a) Competitive Bid Sales-Except in specified circum- 
stances, property must be sold by competitive bid sale after adwt i s -  
ing.3O' Cornpetitire bid sales include sealed bid sales, spot bid sales, and 
auction ~ales.3 '~  Sealed bid sales require bidders to subrmt to the desig- 
nated office sealed wnnen bids The bids must be an the specified bid 
forms and are opened publicly a t  a specified time and place l0l 

In spot bid sales. the bidders are present-fumshed bid forms m 
advance of the biddm-and the official in charge requests bids on spe. 
cific items offered for sale. The terms of the spot bid sale resewe the 
nght to  reject all bids, and items on which all bids are rejected may be 
reoffered at the same Sale to  secure an acceptable bid pnce. Immedi- 
ately foiiowlng the affenng of the item or lot, all bids are examined and 
award 1s made or bids are rejected. Mailed, wntten, or drop bids also 
may be permmed30' 

Auction sales inroive sales "by outcry oraiiy soliciting bids by 
gradual increme usmg a rhythmc chant calling the amount bid and the 
mcreased m o u n t  being solicited until the highest bid is received."3M The 
terms and conmtions af the auction sale are published and distributed GO 
paticipating buyers, with any special or unusual condmons of sale an- 
nounced by the auctioneer immediately pnor to  the commencement of 
the sale. Al i  offenngs must reserve in the government the light to accept 
or reject any or all bids. To secure acceptabie bids, lots for which all 
offers have been rejected may be reoffered later at the same auction 
Sale '0  

(b)  .Vegotiated Sales-The second approred method of sale 
of surplus personal property 1s by negotiation Properry may be soid by 

Id S 10145 302 
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negotiation only under limited conditions, subject to obtamng such com- 
petiuun as IS feasible under the circumstances Such circumstances 
include. 

(1) The agency determines that the sale involves property 

(i) That has an estimated fair market value not m excess 
of $ 15,000; 

(ii) Where public eugency will not admit of the delay 
incidenl to advemsmg 

(ai) Where bid pnces after advertising therefor are not 
reasonable (either as to all or some part of the property). or 
bidpnces have not been indepmdentlymivedat mopencom- 
petition. and It LS determined that readvemsing wll  serve no 
useful purpose Promded. That all responsible bidden who 
responded to the preiious ad\ertmng are afforded an oppor 
tumty to subrmr offers for the propeny: or 

(iv) That the disposal hill be to a State. tenitov, pos- 
session, political subdimion thereof. or tax-supponed agency 
there,", and that The estimated fair market value of the prop- 
erty and other satisfactow terms of disposal are obtained by 
negotiation [See 11 C.F.R I 10146.804-121 

(2) Full and adequate justification for negotiated sale has been 
submitted to the head of the selling agenc) or his designee for 
pnor approval, and he has deremmed 

(I) Thai the public health, safety. or national secunty 
will thereb) be promoted; or 

(11) That It is n e c e s s q  in the public interest during the 
penod of a national emergency declared by the President or 
the Congress 

(3) Full and adequate justification for negotiated Sale has been 
submitted to the Adrmmstrator of General Semces forluspnor 
approval. and he has detemimed that the property involved IS 
of a nature and quantity which. if disposed of by adLenmng 
would cause such an impact on an industw or industnes as to 
ad\erseiy aifect the nar~onal econom!- Pronded, That the es- 
timated f a r  market > d u e  of such property and other satlsfac- 
tow terms of disposal can be obtaned by negotiation 
(4) Segatmtmn IS othennse authorized b) the FPASA or OthQr 
law 100 

I s Id 5 10, 46 304- 
' a  id 9 LOM 304. 
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The disposal of surplus ERCs or marketable p e m b  by negohation could 
occur under these conditions depencbng on the facts of the case. The 
most likely situatmm would involve (l)(iii) and (iv), (2)(i), and (4) (if a 
npecific law- was passed). 

Generally, when property is soid by negotiated sale, the selling 
price is a t e rn  determined during the coune of negotiations. However, 
property may be sold by negotiated sale at fixed pnces with the pnor 
approval of the Administrator of General S e ~ c e s . 3 ' ~  Before affenng this 
property to the pubhc, It may be offered at fued prices, through state 
surplus property agencies, to  state and local gmernments that have ex- 
pressed an interest in the property 

With limited exception, the seihng agency must prepare an explana- 
tory statement of the urcumstances of each proposed disposal by nego- 
t ~ a t i o n . ~ ~ ?  The statement must be subrmtted to  the Administrator of Gen- 
eral Semces for renew and transmitted to  the appropnate committees 
of the Senate and House of Representatives When the cornnuttees have 
not taken any action on the proposed negotiated disposal, the seilmg 
agency may mnmmmate the sale on or after thrty-five days from the 
date of the GSAs lettern transmitting the explanatory statement to the 
congressional ~ o m m i t t e e s . ~ ' ~  

Holding agencies authonzed to  sell personal property when the es- 
timated sales proceeds w i i  not exceed $5000, and for penshable item 
regardless of estimated sales proceeds, may only use the competitive 
bid sales method3" Other requirements for these limited sales are out- 
lined in C.F.R. 5 10145 304-3. 

IC) Aduertising of Cornpetitwe Bid and .Vegotiated Soles- 
Adequate public notice must be given to  each offering for sale of prop- 
erty to  be disposed of by competitive bid sale.3ls Segotiated sales also 
must be advertised Advertising must be made in sufficient time before 
the sale to  pernit full and free competition, except when the nature and 
condition af the property does not The extent of advertising 
depends an the quantity and tme of property to  be sold, the logical map- 
ket of disposal, the me of sale contemplated, and the public interest 
Sealed bid sales require advertming by the dismbution of written inbiita- 

3 - o l d  5 1 0 1 4  304-Z(bj 
3.11d 5 1014530&-2@)(2) T h i h ~ h d ~ n e ~ n a c c o r d a n c e r i f h  theprocedvreaouflined 

m 4 1 C F R  5 101-46301-12(1882j 
Id I 10145 304-2(cj 
Id I 101.45 304-2(c)(l) 
id D 1 0 1 4  304-3 
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tmns for bids (IFBs), including public posting of the IFBs and may be 
supplemented by advertising in newspapen or trade journals Spot bid 
sales also require advenising through written IFBs or other notices. m- 
cluding public posting of the I F B s . ~ ~ '  Sotice also may be giien bg 
newspaper or trade journal Auction sales ordinanly should employ 
newspaper or trade joumai ad\enmng in addition to other appropnate 
written notice Limited sales by holding agencies require ad\emsing 
by public posting or m a h g  a standard government propeIty sale poster 
for praperty valued under S600 fa r  market value. and by classifled ad- 
vertisement in at leas1 one local newspaper in the trading area for prop- 
erty with f a r  marker value estimated to  exceed S6OO.j.' 

The Department of Cammerc? also may regularly publish in the 
Co?nmerceBrsiness Dailg a s p o p s ~ s  ofprincipal proposed sales o f g w  
emment personal pr~perry."~ When the acquisition COST of property to 
be sold at one time at one place 1s S250,OOO or more notice of the pro- 
posed sale must be forwarded to the Department of Commerce far publi 
ration K x n  the acquis~tmn cost is less than $230.000, the notice may 
be fanvarded to  the Department of Commerce if deemed appropnate J 2 4  

With a hmmd exception for credit sales to state and local gmem- 
ments '-'personal propelrg cannot be offered for sale or sold on credit 
without the pnor apprmal of the Admmistrator of General Senices or 
designee ':" The terms and conditions of sale may require a bid deposa. 
normally Iwenty percent of the estimated ConTract pnce ilith flnal 
paymenr d w  pnm to removal of the propert1 from the possession of the 
government 

To be considerpd for award. bids must be respons~ve. To be 
leSPOTlSlVe 
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a bid must comply in all material respects with the invitation 
for bids so that, both as to  the method and timeliness of sub- 
missmn and as to  the substance of any resulting contract, all 
bidders may stand on an q u a i  footing and the integrity of the 
formal advertisrng system may be mamtained.3zs 

Bids must be received by the contracting officer not later than the exact 
Ume set in the IFB for the opening of bids.320 Specific regulatory  pro^- 
sions address late bids and mistakes in bids. 

(3) State and Local Government Fwchnseses-State and local 
governments seeking to  acquire personal property that is unavailable 
through the donation program (because the property was not donable)uo 
must purchase the property. State and local governments may purchase 
nondonable personal property three separate ways: by negotiation through 
their state agencies for surplus property, by negauatian at  fixed prices 
through their state agencies far surplus property, or by pmcipat ing in 
pubhcsalesofgovernment personalproperty an acompetitive bidbasis.j3’ 

Personal property may be said by negotiation to  state and local 
governments through then state agencies-subject to obtaining feasible 
competition under the circumstances-provided that the state agencies 
obtain estimated fairmarketvalue and ofhersamfactory disposal 
The selling agency has the discretion to honor requests by state agencies 
far state and local governments to  purchase property by negotiation prior 
to  offering the property for public sale. The selling agency may deny the 
request and offer the property for public sale. Llkewse, the decision to 
offer property approved to  be sold at flied pnces through state agencies 
to state and local governments prior to public sale is discretionary with 
the selling agency.”l 

Bid depOSitsandpa-entsforprapeAyprior toremoval are waived 
far sales made to state and local governments P a p e n t  is due thirty 
days after purchase with simple interest charged at a rate established by 
the Secretary of the Treasury pursuant to  the Contract Disputes Act on 
Sums orerdue.”‘ State and local governments include a “[sltate, terri- 
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tow. possess~on, political subdmsions thereof, or tax supported agency 
therein 'I9; 

(4) Terms of Sale nnd S d e s  Proceeds-The FPASA requires 
that. except in certain listed instances. the proceeds from the sale of 
surplus personal propeny be deposited into the Treasury as miscella- 
neous receipts J'6The rele\-anr exceptions include property sold that oligi- 
nally was acquired by funds not appropnated from the general fund of 
the Treasuw, or appropmted from the general fund and by law reim- 
bursable from assessments, T U ~ S .  or other revenues The gross proceeds 
from the sale of this propeny must be deposited by the selling agency m 
the reimbursable fund or appropnation. or p a d  to the federal agency 
accountable for the propertg N h r e  the sales proceeds are ultimatel) 
deposited will  ha\e some impact on a federal agency's efforts to  create 
and dispose of ERCs 

(5) .Miseelloneous Issues-Certain awards of sales contracts 
require a renew bg the Artorney General 10 ensure the awards consis- 
tency w t h  antitrust laws 11' These awards include those proposed to any 
plivate interest of personal property with an estimated fmr market value 
of $3,000,000 or more. or of a patent. process. technique, or mention 
irrespective of COST The selling agency cannot effect disposition unnl It 
has recened the Attorney Generays a d n ~ e . ' ~ '  Emission reduction credit 
sales from aclosing installation concewabl) could reach t h s  dollar thresh- 
old, tliggenng the antitmst re\?iew 

d Abandonment 07 Desfmction OJ PeTso?iol Prope?'ty-.h 
executive agency may abandon or destroy personal property If a dul) 
authonzed official of the agency makes a an t t en  finding that the prop. 
enp has na commercial value or the estimated cox of its continued car? 
and handling w'auld exceed the estimated proceeds from Its sale These 
are the same conditions thar allow an executire agency to  donate sur- 
plus penonal property directly to a public body "' The manner of aban- 
donrnent or destruction must not be detnmental to public health or safety 
nor may it infnnge on the rights of others A stare agency must notify 
the appropriate GSA regional office before abandoning or destroyng any 
federal property >jJ  Public notice of the mtent to  abandon or destroy per- 



19941 EMISSION REDUCTION CREDITS 206 

sonal property must be given in most cases This notice must be pro- 
vided m a iocai newspaper or by posting signs in at least one common 
use facility available to the public3" and must include an offer to sell the 
property through negotiated sale.146 Some commentatam have questioned 
whether federal agencies with surplus emissions reductmns can let them 
lapse. The reductions do not have value as ERCs until they are certified 
by the AQMD as ERCs However, because of the potential value of ERCs 
m a nonattainment area, it can be argued that the reductions ha%e com- 
mercial value and cannot be abandoned. Conversely, if the costs of cre- 
ating the ERCs exceed sales proceeds, na reason to  create the ERCs 
exists, and abandonment would be justified. Abandonment of the ernis- 
sions reductions could be mewed as a direct donation to the local AQMD 
bank or as a federal contnbution towards atmnment A direct donation 
would hkely require a GSA approved de\iiatmn from the FPhlRs. 

D. Real fioperfy 

4 discussion of real property dsposal procedures is relevant to  the 
d~spasal  of ERCs because ERCs can be classified as related personal 
property Related personal property IS any personal property that 1s an 
integral part of the real property and, if removed, would significantly 
diminish the economic value of the real propert) Without the nghts to 
emit air pollutants, many bmldmgs and tracts of real property, especially 
in nonattalnment areas, would be worth significantly less. In same in- 
stances. the buildings would have vely limited utility. Because of this 
relationship between ERCs and the real property to which they are at- 
tached, ERCs can be classified as relatedpenonal property. Accardmgly, 
ERCs can be disposed of along w t h  the related real praperty-accord- 
ing to  the FPMRs real property disposal pro\iisions3' 

A ulndfali could result for those that acquire federal real property 
to w h c h  emission lights are attached. Emission nghts or permits trans- 
ferred with the propelry, will ease the new owner's burden in meeting 
CAA requirements Recipients will only obtain ERCs related to the real 
property that they are acqumng. Emission reduction credits detached 
from the real property must be obtained through the personal property 
disposal procedures. 

To a great extent, the procedures for the use and disposal of real 

" I d .  6 4  10145902-I 902-2 
"'Id  S 101.46 902.1 
id Id 
J'-ld 51 IOL4i 103-13. 10143001-27 
'did $ 5  LO14720 10147 300 Recallrhatdcerrainconditialwsremer,thednpos~ 

agency has the discretion t o  se% er Elated penond pmpeny from I L ~  realty and dispose af 
the related penond property YI accordance vvh the peaonal pmpemi dlspowl procedures 
Id S 10147203-6(b) Srrsupra note 135 and accompmpg text 
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property and related penonal property parallel those for personal prop- 
erty However, the real property disposal prmiisians have some unique 
features 

I litilziation ofEreess Realhperty-In keeping with their overall 
property disposal program, the GSA's policy regardmg real property is: 
to  encourage identifpng and reporting of excess real property. to achieve 
maximum use of excess red property to m r u m m  expendmres for real 
property purchases, and to transfer excess real property between fed- 
eral agencies, to mixed-omenhip goi-ernment corporations, and to the 
municipal government of the Distdct of 

a Agency Responsabditaes-To accomplish this policy, the 
GSA has established guidelines for executive agencies Agencies have 
the duty to annually survey real property under their control, to identify 
propexiy that IS not needed, undemtihzed. or not being put to optimum 
use If an agency identities other needs for the property. the agency 
must determine whether continuation of the cumem use. or another fed- 
eral use, would better sene the .4n agency must mantain its 
real property m e n t o n  at the "absolute mimmum consistent with eco- 
nomical and efficient conduct of the affare of the agency," and must 
promptly report to the GSA all real propeny and related penonai prop- 
erty determined to  be excess Ta meet federal needs, the GSA admmis- 
t r a m  may request that executive agencies institute specific sumeys to  
determine if portions of real property under their control are excess 

As with personal propexiy, an agency must, to the extent practi- 
cable, fullill iw real property needs by using excess Before 
requesting a transfer of excess real propeny, executive agencies should 
remew the holdings of the bureaus or other organizations in the agency 
to determine whether the requirement can be met through improved utl- 
i i z a t ~ o n , ~ ~  and renew property that the agency has assigned on a lease 
or permit basis to other federal agencies, public bodies, or private mer- 
est8 and terminate the lease or permit if it is not prohibited by the lease 
or permit To ensure that no executive agency buys real prop- 
erty when excess or surplus real property 1s avaiable from another fed- 
eral agency, each agency must notify the GSA of its property needs and 

'201-2 
7 20)-2(a) The requiremenll far conducung annual real property 1"- 

41 C F R  pm 101-3 
&Z ,* 
" ' I d  Seaalso td 8 101-47202-1 
3u I d  310147 202-l(b) 
3 i ' l d  3 IOl47201-2(b) 
'"Id  9 10147201-2(dX2)(1) 
3j. Id 8 101-17201-2(6)(2)(a) 
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determine whether suitable property 1s available in the federal govern- 
ment?% This notice is not required if the agency's proposed real prop. 
erty acquisition 16 dictated by specific factors such as "exact geograph- 
cal location. topography. engineenng or similar charactenstics nhich 
limit the possible use of other available pr~perty. ' ' "~ The size and qum- 
tny of excess real property to  be transferred should be limited to  actual 
requirements.36o 

Organizations eligible to participate III the transfer of excess fed- 
eral real property and related personal property include federal agen- 
cies. mixed-ownership government corporations, and the Distnct af 
Columbia municipal government.3i1 

b. Transfer Procedures and Approval-To satkfy its needs 
for real and related personal property, a federal agency first must look to 
property m its control iBi The agency then must look to  other federal 
agencies to fuifill its requirements by abtmmng excess properly from 
those The GSA facilitates this search for excess property 
held by other agencies. The GSA reviews its records and inventartes of 
property that ulii be reported excess, property that has been reported 
excess. and sulplus property?" 

The GSA screens the excess real and related penanal property for 
those federal real property holding agencies that reasonably may be ex- 
pected to  have use for the p r o p e ~ t y . ~ ~ ~  The screelung penad LS thirty cal- 
endar days from the noace of availability from the G S A 3 "  Dunng this 
screening penod, agencies must a d m e  the GSA of a firm or tentative 
requirement for the pr~perty.~"'If the requirement is tentative, the agency 
has an additional thirty calendar days to adrise the GSA If there IS a ti- 
requrement W i t h  sixty calendar days of adnsmg the GSA of their 
firm requirement, the agency must furnish the GSAarequest for transfer 
of the 

When an agency desires the transfer of real property and related 
personal properly reported to  the GSA, the agency subnuts a request for 

i " l d  S 1014i201-2(c) 
"id 
axid  5 10141 201-2(d)(5) 

ap Id 1 10147 203-1 

id i d  

Id 55  10117203-i@). 101-47203-:(g) 

I d  8 8  I O I 4 i  203-3 10147 203-3 

'"Id  8101-47 203-5 
" i d  F 101-47 203-5(8) 

Id 
3* i d  
iOp Id 
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transfer on the appropnate GSAform to the proper GS.4 regional office.'.] 
The GSA then determines nherher the transfer of the requested property 
is in the goxernment's best interest and I f  The requesting agency IS the 
appropnate agency to hold the property 

The GSA will rransfer the requested property to executive agencies 
when The proposed land use IS consistent w t h  GSApoli~y and guidelines 
to  o b t m  the maximum milization and transfer of excess real property 
and related pemanalprapeny dl In determining whether apraposedtrans- 
fer should be approved under the policy guidelines, the GSA and the OMB 
may informallr consult to obtam all available data regarding actual pro- 
gram needs for the property '-1 With minor excepuons, it 1s the respons~. 
bility of the GSA to execute or autholize all approved transfers of prop- 
erty to the requesting agency >-- 

c Retmbursemeni and Ploceeds-Reimbursement far trans- 
fers of excess federal real property and related personal property IS made 
pursuant to an agreement between the Director, Office of Management 
and Budget. and the Administrator of General Semces r t  *s with the 
transfeeraf excesspelsanalproperty. the dutytoreimburse andtheamount 
due are facr specific In certm mcumstances, reimbursement i s  required, 
while other rimes reimbursement must be made. unless authorization 
for transfer nithout reimbunement exists. 

The transferee must always pay The estimated fair market value of 
the requested property when (1) the propeny transfelred uas acquired 
with funds either not appropnated from the general fund of the United 
States Treasury or appropnated from the general fund but by law reim- 
bursable froin assessment. tax or other revenue or receipts and the 
transferor agency requests payment; and (2) the transferor or transferee 
agency IS a wholly-owned or mixed-ownership gmemment colporation 
or the municipal government of the Distnct of Columbia r' These ti?" 
situations are almost identical to those requmng reimbursement for the 
transfer of excess personal property discussed earlier 9-- 

If the cransfeer does nor fall m the two situations that always require 
reimbursement. reimbursement must be made at one hundred percent of 
the estimated f a r  market value of the requested property unless a trans- 
ferwithout rembunement 19 authonzed "The twomethodsunderwhich 
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property may be transferred without one hundred percent reimburse- 
ment are' (1) where Congress has specifically authorized the transfer 
without r e imb~rsemen t~ '~  and (2) where the AdmlNStratOr of the GSA, 
with the approval of the Director of the Office of Management and Bud- 
get, has approved an agency request for an excepwon from the one hun- 
dred percent reimbursement requirement.iao The GS.4 only will a p p r o ~ e  
when the exception "would further essential agency program objectives 
and at the same time be consistent w t h  Executive Order 12348 [an im- 
prored utilization and management of Federal real pr~perty] ."~" The es- 
timated f a r  market value of the real property at issue 1s determined by 
the GSA.F 

An agency must look to  the individual CLrcumstances to determine 
if it will receive any transfer proceeds An agency that generates E R G  
by expending sigmiicant amounts of money for inventartes and applica. 
tion fees to increase the marketabiliry and value of its excess and sur. 
plus property could be wasting limited resources if the transfer 01 dis- 
posal IS nonreimbursable. 

Generally, all proceeds from the transfer of excess real property 
and related personal property to  a federal agency are deposited into the 
Treasury as miscellaneous Three exceptions emst where pro- 
ceeds from the transfer are deposited elsewhere, and may then be used 
for specific agency pu~poses.  First, all of the proceeds of transfers of 
real and related personal property made by the GSA, except for transfers 
of property under the control of a rmlitary department. are set aside in a 
separate fund at the Treasury to be used to pay for the direct expemes 
incurred in utilizing excess propelty and dmposrng of surplus property. 
These direct expenses are limited to fees of apprmsers, auctioneen, re- 
alty brokers, and for advertising and surveyng. Excess funds are depas- 
ited annually to  rmscellaneous receipts!u 

Second, when the property transfemd was acquired through the 

XE One siiuamn that Congress has ipeclfleslly stared does not require reimburse- 
ment LJ the vansfer of excess real pmpeny and improrements under the control of m e  
MllmydepmenimtheDOD tothe o t h e r r r m i W d e p m e n L s ~ ~ ~ ~ e  DOD 1OC S C 1 
$48E(h) (\Vert 1903) ThatCongressrpecmcslIp no ted rha f fhese t r an r fe~x~BmtheDOD 
do not mqure reunbumement appears t o  be dlrecfed at quashmg intersenice biekenng 
Propertyuovldnorbethe iublectofafransierberuecn execuuveagencles Yntllltlefflhe 
DOD The DOD 18 the exreutire agency that eonrr~ls the pioperty, while the m i h W  de- 
partmen& are merely compmenrs in the DOD The DOD h a  a duty to transfer PmPeIiy 
among DOD componenrr to obmn m a x m u m  use of that pmpem The propeny 13 not ex- 
cess tothe DOD I needs linfllnoDOD component har auseforlf Thus. the propemwould 
not betherubiecfofanmteragenc) reimbunabletr~ferarexcenrpmpenyun~theprop- 
efiy IS the subject of B frmbfer lo M agency ovrsrde of the DOD 

41 C F R 6 10147 203-7(0(2) (1992) 
41 C F R 5 10147 203-7(012)(n)(B)(2) (1992) 

382 Id $ 8  10147 203-7(0(1). 10147 203-7(0(2)(1) 
= 40 u s  c A i 4as(a) (west 1903) 
= i d  3 iaem) 
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use of funds either not appropnated from the general fund, or appropn- 
ated from the general fund but by law re~mbursahle from assessments, 
taxes, other revenues or receipts. then the net proceeds of the transfer 
are credited to the reimbursable fund or appropnation, or paid to  thc 
federal agency which declared the property to he excess 

finally. the proceeds of the transfer of excess real property and 
improvements under the control of a mihtaq depanment to a transferee 
outside of the DOD are deposited to a special account at the Treasun 
To the extent pronded m appropriations acts, fifty percent ofthe amount 
deposited m the account may he used for facilit) maintenance and repair 
or enwonmental restoration at the mdnw-  installation rvhere the prop- 
erty IS located while the rernanmg fifty percent may be used far facility 
mantenance and repair or enmlronrnental restoration by the militaw de- 
panment that had junsdiction over the property before its transfer.'" 
This last provision IS an economic incentlie for militam departments to  
generate ERCs and transfer them inth the real property 

2 Disposal of Suiplus Reo1 Property-Real property, or related 
pereonai property reported as excess. that has been screened for the 
needsoffederalagencies orn~vedfromscreening hythe GS.4. and whch  
has not been designated by the GSA for use by a federal agency. is sub- 
ject to de t enna t i an  as surplus propem by the GSA.JI. The GSA sets the 
surplus determination date and notifies federal agencies. The surplus 
screening penod typically ends thirty calendar days from the date of the 
GSAs notice of avalability as surplus, if no agency expresses a require- 
ment for the property The screening penod is extended thirty or m t > -  
days beyond the initial peliad, If an agency expresses a tentawe or firm 
requirement far the property and later fails to furnish the GSA with the 
request to transfer the property This extension allows other interested 
agencies to request the property Property not required to be reponed to 
the GS.4 and not designated by the holding agency for utilization by other 
agencies is subject to determination as surplus by the holding agency '9' 

0. S u ~ l u s  Property Disposal Polictes-The GSA has estab- 
lished general palicies regarding disposal of surplus real property and 
related personal property The pohcies state that such property must he 
disposed of m the most economical manner conmtent with the best ~n- 
t e r m  of the gavernmenr: must ordinaily be disposed of far cash cons~s- 
tent w t h  the best Lnterest of the government, and may be dsposed of by 

I d  ! 4 W c )  
l Y l d  k I85(h: 
a ~ - 4 1  C F R  8 101-47204.1 (1892) 

I d  d I 0 1 4 7  203-5(1) 
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exchange for privately owned property only for property management 
considerations such as boundary realignment, prowsion of access, or 
where authorized by 

(1) Disposal Authority-Real property must be disposed of 
in accordance with the FPASA and FPMRs.3“ It may be disposed of un- 
der other laws, only if the disposal agency obtains written GSA approval 
that the provisions of any other law under which the disposal agency 
proposes to make the disposal are not incormistent wth the FPASA?*3 
These restncUons do not apply to certain real property disposals autho- 
rized under the FPASA, or by any special statute dnecmg anamed agency 

(2) Dzsposal Agency--As a general d e ,  the GSA is the dis- 
posal agent far all real property and related personal property, except as 
prolded  for in the regulations and where the GSA Administrator has 
delegated authonty.38K The FPHRs specifically provide that the holding 
agency is the disposal agency for “leases, permits, licenses, easements, 
and similar real estate mterests held by the Government in non-Govern- 
ment-owned property,” fxtures, stmctures, and improvements to be dis- 
posed of without the underlging land and “standing timber and embed. 
ded gravel, sand, Stone and underground water to be disposed of wthout 
the u n d e d w g  land The holding agency may request that the GSA act 
asthe dispasalagencyfoorall butthestanding~berandembeddedgravei. 
sand and stone, and underground water 

The Adrmnistrator of General Semices has delegated certain au- 
thonry to the Secretary of Defense, Secretary of Agriculture, and Secre- 
tary of the Intenor, regarding excess real property and related pemonal 
property under their control. The Secretaies may determine that prop- 
erty whch has a total esumated market value of less than $15,000 is not 
reqwed far the needs and responsibllities for federal agencies and should 
be disposed by means advantageous to the United States.3oB This pr0vi.i- 
sion 1s seldom used because of the low daiiar threshold. The depart- 
ments are not reqwed to report this property to the GSA. Congress, m 
the Defense base closure laws,3’ required the GSA Administrator to dei- 

to transfer specific real properiy.3~‘ 

’ 8 - l d  5 10141301-1 
Sinld.!  101473013 

id 
Qr Id 

Id 5 10147 302-3 40 L S C A $ 5  486(d) and (e) authodre the Admlmsv~cm oi 
General S e ~ e e i  fa delegate authonry under the FPASA 

= 4 1 C F R  slUl41302-2(1982) 
“ D r l d .  
38bld g5101-41501-603 
=Defense AuUlonsation Amendmenu and Bare Closure and Reelgnment Act of 

1888, Pub L No 100.526 (codifled at 10 C.S C A 5 2657 note (West 1993)). Defeme Base 
Closure and R e d i m e l  Act oi ISSO, Pub L No 101-610 (eodlRed at 10 C S C A 2687 
note (West 1593)) 
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egate certmn authority to  the Secretmy of Defense under the FPASA to 
utilize excess property and to dispose of surplus property at the clasmg 
and realigning bases.-'< 

The disposal agency must classify the property according to  Its es- 
timated highest and best w e  to determine the methods and conditions 
applicable to the disposal of the property Highest and best use is de- 
fined as "the most likely use to  which a property can be put. so as to 
produce the highest m o n e t q  return from the propert), promore Its maxi- 
mum value. or serve a public or mtitutional purpose "-02 

b Disposals to Public -Igeiie~es-The real prapeny disposal 
program does not h m  a donation program similar to the personal prop- 
erty program. Instead. the real propeAy disposal program has 'public 
benefit disposals" at or below fair market value. 

4 public agency may acquire surplus real and related property with 
01 without reimbursement through a number of satUtes known as "pub- 
hc benefit disposals ''403 The regulanons list a group of eleven statuton- 
prmisions that make up the public benefit disposals jY Most of those 
listed could apply IO the disposal of related personal propert) ERCs and 
poilution aliouances Some of these disposals require no consideration 
be paid to  the United States (similar to the surplus penanal propert) 
donations through the state property agencres) u-hile others require that 
the propen) be sold or leased to the public recipient. 

Public benefit disposal proxmons include the following 

.Conveyance of real and relatedpersonalprapenywhich the Sec- 
retary of the Intenor determines 1s desmble for use as historic 
monumems:'" - Comegance of surplus real or personal propeny which the F M  
Admmistrator determines is "essential, sunable. or desirable" far 
public ailport purpoees;"' 
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under those statutes."' Before public advertising, negotiation. or ather 
disposal action, the disposal agency must notify eligible public agencles 
that the property has been declared surplus j'' Notice also must be pro- 
vided to  various officials specified m the regulations. including the Gor- 
emor of the State m whch  the properry is located, the mayor and county 
clerk where the property IS located, the head of any other local govem- 
ment body h o u m  to be inrerested in, and eligible to acquire, the prop- 
erty, and the sale state point of c ~ n t a c t . ~ ' ~  Notice must also be posted m 
the post office m the locality where the property 1s located. and in other 
promnent public buildings Uotice also must be sent to the appmpdate 
federal departments and agencies that may be involved in the disposal 
under the public benefit dspasal statutes.i?o 

If the disposal agency does not recei~e notice within rhe twenty 
calendar-day umdow protided m the notice of a public agency's desire 
to acquire the property under the listed statutes or 1s not notified by a 
facilitating federal agency. the disposal agency may assume that no pub- 
lic agencr or nonprofit mstitution desires to  procure the property A The 
disposal agency o themse  must promptly remew each response of a pub- 
lic agency to  the notice The disposal agency d e t e n n e s  and notifies the 
public agency of the time period in which the public agency has to de- 
~ e l o p  and submit its (1) foma l  application for the property or (2) ns 
comments as to the compatibility of the disposal with Its development 
plans and programs "'The disposal agency must consider and act on the 
fornal application for the property m accordance with the statute and 
regulations under which the public agency is applying for the property 
When interested parties send comments to the disposal authonty indi- 
catmg that the disposal is incompatible w t h  state, regional, or local de- 
velopment plans and programs, the disposal agency must attempt to 
resolve the differences consistent with It3 statutoly responsibilities 
regarding disposal of surplus pr~perty.'~' 

Public benefit transfers involve two significant elements. First. all 
of these vansfem are at the discretion of the GSA or the agency head to  
whom the GSA has delegated disposal authonty The FPASA and FPMRs 
use the t e rn  "may" m descnbing the authority to execute these trans- 
fers. Second. the FPASA empowers the Secretaries concerned the au- 
thonty to grant releases from any terns contained in the transfer InStm- 
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ments,iZS In sale or lease transfen that require compensation-such as 
those for health, education, and park purposes-the Secretaries could 
use this authonty to  release that obligation. 

Reporting agencies may withdraw reports of excess real property 
any time prior to transfer to another federal agency or prior to the execu- 
tion of a legally binding agreement far the disposal of su~plus property. 
Such wthdrawals require GSA a p p r a ~ a l . ' ~ ~  

c Dzsposal bg  Sale-Surplus real property and related per- 
sonal property not transferred or disposed to  a public agency may be 
sold or leased. .4s m t h  personal praperty sales, the two methods of dis- 
position are competitive bids and negotiated sales. 

Wth a few listed exceptions. the disposal agency must obtam an 
appraisal of the fair market value, and appmpnate cmes the fair an. 
nual rental value. of the prapeny available for disposal.4z' This appraisal 
must be conducted by an erpenenced and qualified penon familiar with 
the types of property to be appraised.iza 

( I ]  Competitive Bids-All surplus real and related personal 
property must be sold or leased by adrertismg for bids, unless the pro- 
posed disposal fits m one of the listed exceptions for which a negotiated 
disposal LS permitted Adrenismg for bids, or sealed bidding, must 
ensure '"full and free competition which is consistent w t h  the value and 
nature of the property m v o l ~ e d . " ' ~ ~  The advertisement must designate 
the place to which bids are to be delivered or maled,  as well as the 
place, date, and time of public bid opening.431 All bids must be publicly 
disclosed at  the adtertised time and place of ~ p e r u n g . ~ ~ '  

When bid prices are reasonable (i e., commensurate wlth the fair 
market value af the property) and independently amved at in open com- 
pewtion. award must be made promptly to  the bidder whose bid is in 
confamiry with the IFBs and at an amount that will be most advanra. 
geous to  the government considering pnce and other The dis- 
posal agency may reject ail offen if the rejection IS in the public inter- 
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est."' Uhen the advertising does not result m the recelpt of a bld at a 
price commensurate w t h  the property's fair market value, the highest 
responsive and responsible bidder may. a1 the disposal agency's discre- 
tion, be given an Opponunlty to increme The offered pnce The bidder 
may be giren a maximum a i  fifteen rrorlung days to respond Ida The suc- 
cessful bidder 1s given a reasonable period of time to consurnmate The 
transactlo" 49- 

The disposal agency has the discretion IO determme whether to 
allow the highest responsive and responsible bidder to increase its bid 
or to rejecr all bids and reoffer the property for sale on a publicly adver- 
tised competitive basis, to  dispose of It by negariation, or to offer it for 
disposal under other prov~s~ons of the FPSIRs:'' 

Should the disposal agency decide IO reject all bids submitted in 
response to a sale by advemsement because rhe bids were not reason- 
able or independently mived at in open cornperition, and thereafter de- 
cide that a negoriated sale would better protect the public interest than 
aould disposal by read\enismg or other a ~ a l a b i e  method, the agency 
must reject all bids and dispose of the property by negotiated sale 
Howeier. no negotiated disposal under these cmumstances may be made 
"n1eSS 

(1) Notification of the intention to  negouate and reasonable 
opportunity to  negotiate 1s given by the agency to each re- 
sponsible bidder who submitted a bid in response to  the ad- 

c2) The negotiated pnce IS higher than the highest rejected 
bid pnce offered by any responsible bidder m response to  the 
advertising; and 

(3) The negotiated price 1s the highest negotiated pnce af- 
fered by any responsible prosgective buyer iiu 

ienlsing 

(2) .Vegolialed Sales-Segotiated disposals of E U ~ I U S   prop^ 

erty must "obtain such competition as femible under the cmumstances. 
and may be used as follows 

(1) When the esrimated f a r  market value of the property m 
wived does not exceed $15,000. 
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(2) When bid plices after advertismg therefor are not reasan- 
able (either as to  all or some part of the property) or have not 
been mdependentiy anived at  m open campention; 

(3) When the character or conditions of the propetty or un- 
usual circumstances make it impractical to adrertme pubhciy 
for compeuure bids and the f a u  market value of the property 
and other satinfactoly terns  of disposal can be obtiuned by 
negotiation; 

(4) When the disposals mil be to states, Cammonwealth of 
Puerto REO, POSSBSSION, pobtical subdnisions thereof, or t a x  
supported agencies therein, and the estimated fair market 
value of the property and other Satisfactmy terms of disposal 
are obtained by negotiation; or 

( 5 )  When negotiation LS otherwise authorized by the Act 
[FPASA] or other law."' 

Negotiated sales to public bodies uiii be cansidered only when the 
disposal agency determines that a public benefit from the negotiated sale 
will result in a benefit that would not othewise be realized from a com- 
petitiie sale disposal 

The agency must document and justify the factom for disposal by 
negotiation of surplus real and related personal p r o p e ~ y . " ~  Addition- 
ally, the disposal agency must prepwe an explanatory statement of spe- 
cific proposed disposals by negotiation that ulli be submitted through 
the GSA to the appropnate House and Senate Comrmttees, including the 
Committees on Government Operations. If there is no negative congres- 
sional committee or subcommittee comment, the agency may consum- 
mate the deal thm-five or more days after the date of the GSAs trans- 
mittal ietters to the committees?" 

(8) Adverlzstngfor Competitive Bids end .Vegotmted Sales- 
Disposal agencies must widely publicize all surpius real property and 
related personal property that become available for disposalu6 Proposed 
sales of surplus real property by advertising for competitive bids, except 

U I I d  5 I0147301-O(a) I O L - S C A  +484(e)(3)(XesflQO3) 
'41 11 C F R S 10147 304-8(e) (1892) 
$48 i d  0 ,0147 804.11 
*"Id 8 10147 301-12 Xegonatsd diaposdsreqvlnngexplwatonJfafemenW inelude 

those miolwng red propeny -7th en emmared far market value m excess of $1,000,000, 
realprapertydirpoiedofbileareforarermafflseyeusorle~~~fLhee~firnatedfarwnual 
rent exeeeds$1,000000 foran) y e a  realpropert) duposedofbyleare for alem exceed. 
ins five seus  d the total estrrnared rent over the lease terms exceeds 51,000.000 or 'an) 
re8lpropelry Or red and related penonalprope'ti dirpoeed of b) exchange, regardless of 
value ~rmypropemymr panoftheconiiderationfarahich 18 realprapens ' I d  

I d  S 101-47 301-1 
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when the property's estimated fair market value E less than $2500, must 
be subrmtted for pubhcation in the Commerce Busrness 
disposal agencs also may enlist the md of local groups m p 
proposed property disposal On request of bona fide potential purchas- 
ers and lessees, the disposal agency must supply adequate mfamanon 
regarding the property 

(41 Tenns o fS& and Sole Proceeds-Lnhke personal prop- 
erty sales x+here the sales pnce must be paid m full before property LS 
remored from federal custodr real and related personal property sales 
over $2500 may be on credit terms These credit sales, on tenns SPPCI- 

fled m the FPhlRs, are pernitted when the disposal agency has deter- 
mined that the sale of specific property on credit is necessiuy to avoid 
retarding the salability of the propert) and the pnce obtanable."" Credit 
sales may be  necessay when a buyer of related personal property ERCs 
cannot obtain financing from a lender wary of the \due  of ERCs These 
credit purchases require the buyer to furnish a prommmry note secured 
by a purchase money mortgage or deed of imst on the property. which- 
ever the government d e t e n n e s  to be appmpnate ''' 

AI1 credit sales must incorporate m the disposal instruments proi7- 
smns that the purchaser r i l l  not resell or lease an? part of the property 
or any interest m the property mthout pnor rn t t en  authonzatmn from 
the disposal agency In negouated sales to public bodies. the offei to 
purchase and conveyance document must conran an excess profits COT- 

enant js2 The covenam mns i5ith the land for a peliad of three y e a  from 
the date of conveyance. and provides, m part, that 

if at any time within a 3-year penod from the date of transfer 
of title bg the Grantor the Grantee. or Its successors or as- 
signs. shall sell or enter into agreements to sell the property. 
either in a single transaction UI in a senes of transactions. it 
IS covenanted and agreed that all proceeds received or to  be 
received m excess of the Grantee's or a subsequent seller's 
actual allowable costs will be remitted to the Grantor. In rhe 
eient of a sale of lees than the entire propelty. actual allah- 
able costs will be apportioned to  the property based on a fair 
and reasonable deternunation bv the Grantor 
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To verify comphance with the terms of the Covenant, the grantee and its 
successon and assigns must submit an annual report to  the grantor.'" 
The disposal agency must momtor the property involved and Inspect re. 
lated records to enswe compliance with the t e r n  and condiuons of the 
sale and may t&e any actions that it may deem reasonable and prudent 
to  recover any excess profits realized through the resale of the prop- 
erty.'= Both the credit sale covenant and excess profits covenant would 
impact a buyer's decision to  sever from the realty and sell related per. 
sonal property ERCs. 

Proceeds from any sale, lease, or other disposition of surplus real 
property and related personal property generally must be placed m the 
Land and Water Conservamn Fund in the Treasury of the United States. 
Exceptions include the three special situations discussed earlier regard- 
ing the proceeds from agency to agency transfen,'" and amounts obli- 
gated, credted, or paid under authority of the Independent Offices Ap- 
propriation Act of 1963 or m any later appropriation act Under the 
promions of the statutes governing defense base realignment and clo- 
sure, the proceeds from the transfer and dmposal of property at affected 
installations are deposited in base closure accounts at the Treasw.'" 
Proceeds are applied to che Treasuly's general account or wherever the 
apprapnations that originally bought the property specify. 

(5) Miscellaneous Issues--As w t h  the penonal property dis- 
posals of the same dollar value, awards of sales contracts to any private 
interest of real and related personal property with an estimated f a r  mar. 
ket value of $3,000,000 or more requre an antitrust review by the Attor- 
ney General.*js The disposal agency must notify the Attorney General of 
the probable t e r n  and conditions of the proposed disposal and must 
obtain the Attorney General's advice as to whether the proposed dis- 
posal would 'tend to  create or mmntlin a situation inconsistent with 
antitrust laws.''e0 Property may not be disposed of until the agency re- 
ceives that adrice 

d Znterim L'se and Managmmt ajPraperty-Holding agen- 
cies may, with the approval of the disposal agency, grant a lease or per- 
mit for nonfederal interim use of surplus p r ~ p e n y . ? ~ ~  The lease or p e m t  
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penod must not exceed one year and must be mocab le  within thirty 
days of n ~ t l c e . " ~  This use and occupancy must not interfere with. delay. 
or retard propert) disposal Similar grants may be made for inte2im 

Regarding the management of excess and surplus real property, 

( I )  That the management of excess real property and sulpius 
real property. including related penonal property. must pro- 
r ide only those minimum services to  p re se r i e  the  
Government's interest m the praperty. considenng &e realiz- 
able value of the prapeny, 

(2) To place excess and surplus real property in productne 
use through intenm utihratmn if such temporary use and oc- 
cupancy uill not "mterfere wth ,  delav. or retard its transfer 
to a Federal agency or dieposay. and 

(3) "That excess and surplus real property which is danger- 
ous to the public health or safety shall be destroyed or ren- 
dered mnocuous.''4''' 

The holding agency must r e t m  custody and accountahillty for excess 
and surplus real property including related personal property. and must 
Protect and mmntam the propert? pending its transfer to another federal 
agency or Its disposal.*n. The maintenance and protection guidelms are 
outlined m 41 C.F.R 6 101-46 4913 hIainrcnance 1s defined .% 

The upkeep of property only to the extent necessanl to offset 
senous detenaration, also such operation of utilities. Includ- 
m g  u-ater supply and sewerage syslems. heating. plumbing. 
and air-conditioning equipment. as may be necessq  for fire 
protection, the needs of intenm tenants, and personnel em- 
ployed at the sire. and the requirements for presenmg certain 
tmes  of equipment 161 

Generally. protection and maintenance expenses are the responsi- 
bility of the holding agency for the first year; if the propert) 1s not trans- 
ferred or disposed of dunng that penod. the expenses may be paid hg the 
disposal agenc) if Congress appropnates sufficient funds TO the disposal 
agency for that purpose Orhenvise. the holding agency is responsible 

use of excess property $85 

the Admmatrator of General Semces has established .% policg 
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for all expenses.'de The guidmg pnnciple ~n protecting and mantaining 
smlus property LS "calculated risk," whlch means "the expected losses 
and deteliaratmns in t e r n  of realizable values are anticipated to be less 
in the overall than expenditures to minimize the The detemuna- 
tionappliedflembiy, onacase.by-case basis, considering bstedfacton."' 
Responsibilities regarding utrlmes and mechanical systems could impact 
an agency's duty to  m m n t m  permits or obtain ERCs to  mauitam utility 
and bailer operations. 

e. Abandonment, Destmetzon, o r  Donalzon to Public Bod- 
ies-Federal agencies haxmg control of real property that has no corn- 
mercial value,'2 or of which the cost of conunued care and handling 
would exceed the estimated proceeds of its sale, are authorized to. (I) 
abandon or destroy government-owned improvements and related per- 
sonal propeny locaced on privately owned land (2) destroy government- 
owned improvements and related penonal property located an govem- 
ment-awned land ("abandonment of such property 1s not authonzed"); or 
(3) donate to  public bodies any real prapeity (land or Impmi-ements and 
related personal property), or interest therein, owned by the govern. 
m ~ n t . " ~  

Before a federal agency may abandon, destroy, or donate property, 
an authorized offlcial of the agency must make witten findings, either 
that this property has no commercial value, or that the estimated cost of 
the property's continued care and handling would exceed its estimated 
sales proceeds When all the propeity proposed far abandonment, de- 
stmctmn, or donation at any one location at any one time had an aliginal 
cost of more than $1000, a reb-iieuing authority must approve the written 
fmdings before 

Public bodies eligible far donations include "any State of the United 
States, the Distdct of Columbia, the Commonwealth of Puerto Rica, the 
Virgin Islands, or any poiitlcal subdmsmn, agency or instrumentality of 
the foregomg.""'8 No improvements on land or related personal property 
hamng an anginal cost exceeding $25,000, and na land, regardless of 
cost, shall be donated to public bodies without pnor  concurrence of the 
GSA."~ Public bodies receimng imprarements on land or related per- 
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sand  property under this subpan must pay disposal costs lncldent to the 
donation.'.b 

A federal agency may not abandon or destroy any improvemenrs on 
land or related personal propem' unless an autholized official of the 
agency finds in wnting that donation of the property m accordance with 
this subpan 1s not feasible --G Abandonment or desvuctian must not be 
made in a manner that 1s detnmental or dangerous to public health or 
safety or that will  cause infnngement on the lights of othem.au The fed- 
eral agency must obtain GSA concurrence pnar  to the abandonment or 
destrucnon of improremenrs of land or related personal property that 
had an onginal cost exceeding $50,000 or are of permanent constmction 
or where them retention would enhance the value of the underlymg land, 
if the land were to be made avalabie for sale or lease jS1 Before abandan- 
ing or destrogng propeny, federal agencies also must g r e  public notice 
of the proposed destruction or abandonment m the area where the prop- 
erty IS located. and include m the notice an offenng of the property for 
sale 412 

Abandonment or destruction may be made without public nonce if 
M authonzed agency official finds m writing and the finding IS approved 
by a reviewing authonty that. the propeny had an oliginal cost of $1000 
or less. its value 1s so low or its care and handling cost IS so great that the 
posting of public notice IS "clearlg not econam~a l ;  health, safety. or se- 
cunty considerations require immediate abandonment or destruction: or 
the agency's assigned lllissmn might be jeopardized by the delay ''jU 

These proxismne on abandonment. destruction, and donation mag 
prmide a basis far arguments an the "abandonment" by federal agencies 
of surplus emissions reductions to the AQMD. A more formal transfer, 
using the personal propeny donation program, may be required 50 as not 
to mn afoul of these promions 

IV Conciuslon 

Federal agency disposal af emis~mn reduction credits i s  a topical 
~ssue. The reahgnment and closure of federal faciliries have g m n  fed- 
eral agencies opponunities to create and dispose of a sigruficant number 
of ERCs Likeame, the recent movement m enmronrnenral lan to use 

' . l id  B 10147 502 2 ~ n ~ u b p a r t c o n t e m p l a t e . c o r V , o f d a m ~ d i n p  remoid.clean- 

*- ' Id  0 101.47 603-1 
in# (I e physical acts) 

Id 
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more markeGbased programs that employ rights and allowances make 
the procedures by which federal agencies dispose of ERCs all the more 
relevant. 

The paniculars of federal agency disposal of any property, includ. 
mg ERCs, are fact dependent. Whether the property LS excess or sulpius, 
real or personal, which agency oums the property, how the agency prud 
for the property, and who wants the property all impacts how the prop- 
erty uill be disposed through the federal propern system. The Federal 
Pmperty .Wanagement Regulations are surpnsmgly flexible. With built 
m mscretian and opportwliues for grants of deviations and wruvers, ERCs 
can effectively be dmpased of w t h h  the system This allows federal agen- 
cies to  actively participate in ermsaons tradlng and other market-bajed 
pollution control programs 
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THE FIRST ANNUAL HUGH J. CLAUSEN 
LEADERSHIP LECTURE: 

TRANSFORMATIONAL LEADERSHIP 
TEACHING THE JAG ELEPHANT TO DANCE' 

BRIGADIER G E ~ E ~ U  (RET)  D C U ~ E ~  L. O R o i n ~  Jn x* 

1 Transformational Leaderslup 

There are always new "m" ideas on leadership that def ine the m o o d  
and cxcumstmces of the t i m e s .  In the IQQOs, Tom Peters's b o o k .  T h n u -  
i n g  On Chaos. b e s t  depicts  the enmronment for today's  ieaders of public 
and  prix-ate organizations Comespondingly.  a new leadership personal- 
ity has been  disco, ered the "Type C" leader w h o  i s  successful in resdv- 
mg chaos The orerall label that best  captures  this defining issue of the 
1QQOs is 'Transformational Leadership " 

-Thiieiiai i i aned i l id f r~naenpr~fa l ec fu re  
Dulanei L ORoarkJr Iamemberiaflhe SfaffandFa 

P ~ S  auendmg the 136 Judge Advocate Officer Graduate Course and the 136rh Judge 
e Officer Basic Course. al The Judge i d i o c a t e  General Q School Charlotfe3nlle 
onFebmav22. 1805 eommemoratinqthodedicarian OffheHugh J Clausen i c a  

milltan career included assignmen 

'.Judge idvocare General s Carps Lnlfed Slates .Am!) Brigadier Generd ORaark 

the Nudge adiocate s role m deielomnq the command climate of the future me the direct 
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Transformatianalleademtop IS afresh concept for talhng and thmk- 
mg about the dramatic changes-polincal, social, and technical-occur- 
ring throughout the world and how leaders must haw the vision to make 
crucial changes t o  their organizations. Fen  people in leadenhip posi- 
tions need to  be told that w e  iiv$ in a watenhed peliod of history W3at 
IS rare 1s for t h s  to be so evident to us all. It LS mtumvely obvious that 
our society in general, and the rnihtwy in particular, IS undergoing a sea 
change. 

Transformational leadershp holds that a leader first must recog- 
nize the magnitude of this change. Then that leader must create ausion 
of the future far the orgamzation and a strategy for achim4ng that w i o n  
which allows the organization to SUMW chaos and conunue to serve its 
purpose. What LS \1s10n7 Vision 1s a graphc and compeiimg descnptmn 
of the organization I" the future. It IS gmphzc m the sense that members 
of an organization can literally conceptualize what the future organiza. 
tion wll look like and compelling because It incorporates the values 
and inspiration for the future organization that motivates people to 
want to be p a n  of that n m n  and help to achieve it The transfoma- 
tional leader's role is to  develop that wsmn and teach its north to the 
organizat,on. 

11. So What's the Problem' Just Do It! 

Unfortunately, as they say, the devil 1s in the details The truth is 
that 6 is extremely difficult for either individuals or organizations to  
change. 

On an individual basis, while w-e often h o w  change is on the hon- 
zon, it is hard to believe that tomorraw- u?ll be much different from to- 
day So we do not do much today. The classic example is the buggy w-hip 
companies of the early part of this centllly whose leaders thought that 
the automobile would nerer replace the horse. This lack of m s m  led to 
the rapid disappearance of those companies wluch failed to t ransfam 
their operauons to  a new reality. Another mhibitor IS that not evely per- 
son m a leaderstop position IS a good viaonary In our rmlitary history 
the courtmmial of General Billy Mitchell, whose uiaan far air power 
wasnatrecagmzed by hisleaden, isasymbolafthefrustratedui~ionary's 
fate. Indimduals with talent for creatimty, adaptablhty and mnovative 
application are more rare than many think. They are an orgamaational 
tremure 

Regrettably, It IS harder to get a large argamzation to change than 
an indindual. James A. Belasco's book, Teaching the Elephant To 
Dance-7% Manogw's h i d e  To Empowering Change, captures orga- 
msational inertia best with this analogy 
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In India, where an elephant IS a beast of burden, a baby eie- 
phant is tethered to a stake uith a short rope attached to a 
metal band on one of the baby's hind legs The young elephant 
quickly learns that It has a range of the short rope and no 
more After the elephant 1s grom,  at the end of a day's work a 
metal band is once agan put on a hind leg, but the eiephant 1s 

not tethered vi th  a rope to a stake because no rope and stake 
can hold a grown elephant. Fascmatmgiy, the elephant free to 
go any where It wants will range no farther than a short rope's 
iengrh because that IS as far as It thinks it can go w t h  a metal 
band on a hind leg. 

Much the same thing happens m organizations "We have always 
done it that way." the "not invented here" symdmme. tunnei wsmn. and 
resistance to change by those comfoltahle with the current situation are 
just a few of the symptoms of a moribund organization. John Maynard 
Keynes said It best when he commented that "[tlhe difficulty lies not in 
che new ideas. but in escaping from the old ' 

The upshot LS that the organization does not realize ~ t s  strength and 
flembiiity and remans tethered far short of rts potential The challenge 
far leaders in today's emiiranment IS to  overcome this seif.limitmg, eie- 
phant mindset that exists m all organizations, including our militan m- 
stitutions. The transformational leader must promde the msmn that 
will teach the organization how strong It really is and how to range and 
even dance at  a distance far beyond anfihing believed possible m the 
past. 

111 Some Thoughts on Teaching the JAG Elephant to Dance by Pracuc- 
mg Transformational Leadership 

The failowng absemations are m no a a y  intended to be prescnp- 
live Instead. they are my best effort to demonstrate how a vision for the 
future of the Judge Advocate General's Corps (JAGC) might he devel- 
oped. These ideas do not concern specifics (such as what a diusion staff 
judge advocate's table of organization and equipment should be m the 
next century) Eien day many smart people are worldng hard on that 
nlsion of the future of the JAGC. The three ideas 1 offer are more phlo- 
sophical m nature, but may be worth explormg as the JAGC expands its 
msmn of the future for Legal senices in the h y .  Should some of my 
exampies be out of step. do not let that divert attention from the impor- 
tance of transformational leadership that is the pomt of this essay. 

A What Role Should Military Leuyers Have tn Shaping the Com- 
mand Climate of rke Furuve' 

We have a unique confluence of societal and international events 
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that are placing extraordinary demands an OUT mhtary institutions. Mili- 
tary leaden are expected srnultaneously to downsize and yet respond to 
multiple diverse missians.Technaiogical change adds enormous stress 
as machmes give us new combat apuons, increase demands for preci- 
sion, and alter command relationships by simultaneously psssing mfor- 
mation in a mulutude of directions AU of this requires the mihtary to  
"Smarten up. not dumb down.'' The militaly needs to  recruit Peter 
Dmcker's hawledge worker who also can meet the physical demands 
of a combat solher. In short, the "grunt LS dead" and we must recmit the 
highest quality force m our nation's history 

It is in t h s  context that the military must come to grips with the 
worldwide trend m democratized counmes to  make the work enwon- 
ment more humane. In the years to  come the American rmlitaq will un. 
derga intense scmtiny from a number of Sources to  include budget c u t  
tern, Isolationists, special mterest groups, and antihierarchy advocates. 
Evelything about the mihmywill be examined. Unfortunately, those who 
examine the military will do it somewhat naively because that time we 
all h e w  w a  cormng-w-hen the public we sewe would be profoundly 
ignorant of d t a r y  science, shlls, and values-1s here. They simply do 
not h o w  how hard it is to  do. Moreover, we must never forget that an 
antimilitary sentiment exists in this cauntly that i s  alive and malignant. 

While young Amencans are still capable of patriotwm and comrmt- 
ment to national service, they have increasing expectations of fair treat- 
ment and goad leadership. If they find this iacldng, they wi l l  "vote with 
their feet" and quickly take us back to the hollow army of the mid-1970s. 
The totality of this situation w4 l  put commanders on edge and on the 
defensive as they are expected to  c m y  out complex operatiom flaw- 
lessly with what may seem dminished command control and inferior 
forces. 

What i s  the answer to this exceedingly difficult situation? Who in 
the military vd l  mediate the stresses that this combination of facton 
presents? One answer is the Judge advocates of the services. Militaq 
lawyers are uruquely qudfied to  take an the role of mediators and ratio- 
nalizen wthin the system. In this role judge advocates will seek to link 
the commander's traditional requirements for discipline, loyalty, and 
abedence wth the leatimate expectauons af fair treatment by modern 
soldiers. Military lawyen, by developing confidence in the fairness of 
milimyjusuce, personnel pohc~es,  and in the overall fairness of military 
institutions, can strike the balance in a new era of authority relatian- 
ships 

What vision should the JAGC have to -ovate change in military 
law and in service to our climb to  accommodate the need for a dwci- 
plined force that meets solden' expectations of fair and humane treat- 
ment? In this context the questions that occur to  me are as follows: 
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Dunng peacetime in gamson why IS it not feasible to 

(1) Give mditap judges sentencing authonty similar to then 
ciiilmn counterpart-for example, suspended sentences. 
shock probation. community seluice? 

(2) Develop a form of random j u v  selection that does not 
compromise seniontyn 

(3) Require a unammous JUT vote for contiction by coufi- 
mamal instead of a two-thirds vote (what a eni1m.n IS entitled 
to in almost all states)? 

Is the table of mwrnum punishments too sewrev .9 crirmnal class 
does not exist in the rnihtaq-most cnmes involve rev young, melperi- 
enced people Is it not time to reder the military punishment scale for 
fairness and equity w-ith cirhan standards' 

What is the \isIan for the role of women in the miitaTy? Surely this 
role will expand--rzill penonnel policies be ~n place to  assure i o m e n  
fmr treatment when It does? 

What  should our cision be for the role of the m z l i f m ~  lawyer in 
shaping the conimand cltmate of the next centuiy? 

B. What  Doctrine is Vecessaw fw the Legal Education and Profes- 
sional Decelopment OJ the Judge Adoocates of the .Vex2 Century> 

The cinhan bar has made a stunning discovev. The legal profes- 
sion 1s the onlr profession in which you can ger a license to practice 
wthout Imomng how. .by staff judge advocate could hare told the cinl- 
ian bar that. 

The current high interest in lavyer competence stems from the 
. h e n c a n  Bar Assocmuon's (ABA) study entitled, Legal Education and 
Pmjessionol Deueiopmmt-An Educational Contznuum ( h o w  as the 
MacCrate Report). It IS a massive study looking at a legal education 
spectmm of law school, new lauyer transition programs, and contmmng 
legal education. The XacCrate Report found serious deficiencies m teach- 
ing lauyer sldlls and values m all lawyer professional development pro- 
grams -7th law schools recenmg pmtlcularly low marks. 

The RlacCrate Report identified ten key lawyer skills including 
inwstigatmn. communication, caunselmg, negotiation, and reeolrzng eth-  
cal problems. It funher identified a number Of profeessmnal values-com- 
petent representation, professional self-development. p romman  of 
justice, fairness and morality, and improvement of the profession Based 
on this evaluation, the AB4 recommended that all scate b m  perfom? a 
renew of the legal education programs for lawyen in their junsdictions 
to determine whether these programs adequately develop the hlacCrate 
Repon shlls and xalues considered essential TO lawyer competence 
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Led by Vrgima, several states have responded to this recommen- 
dation by conducting a Legal Education Conclave. The conclave process 
recognizes shared responsibility among legal educators, the judiciary, 
and the practicing bar for legal education. It i s  mended to lead to  a com- 
mon Rsmn for the future of the legal profession and the educatlon pro- 
grams required throughout a lawyer's career to achieve it Kentucky's 
Conclave is typical of how state bar remews are being conducted it con- 
n d e n  the spectrum of legal education includmg law school, transition 
programs, and continuing legal education. The Kentucky Conclave's three- 
part rmssian w t o  

(I) Evaluate the ABAs MacCrate RepoR recommendations 
on lauyer slalls and values for application to Kentucky legal 
education; 

(2) Analyze resowces avadable to pursue change; and 

(3) Analyze legal educauon doctline in Kentuclty to  determine 
what subjects and programs wil l  best prepare Kentucky law- 
yen  to meet the requirements of the public and the profes- 
sion m the twenty-first century. 

If the civilian bar LS concerned about l a v e r  professional develop- 
ment and perceives a need to review the entire process, perhaps the mu- 
tary bar should do the same. Thanks to  the instruction prwided to  the 
Basic and Graduate Courses at The Judge Advocate General's School, 
Uluted States Army (TJAGSA), judge advocates are well ahead of the 
cinhan bar in developing Army lawyers, at least early in their careers 
(and assuming the JAGC is t e a c h g  the "nght" things). Applfig the ABAs 
nhccrate  Report recommendatlons an l a v e r  sldlls and values to mdi- 
tary legal education would allow the JAGC to deterrmne whether It IS. 

h h i e  considenng MlacCrate Report ISSUBS, judge advocates also 
should address the question of whether the JAGC should have manda. 
tow continuing legal education requirements. Most states require man- 
datary annual continuing legal education for members of their bar. The 
military bar must have the same need. In the Army JAGC, the Graduate 
Course i s  the last mandatow program far l a v e r  sldlls and values pro- 
fessional deYelopment Ohio i s  loohng at  a career timeline approach for 
continuing legal education. !+'hat should the focus of continwng legal 
education be in the l i n t  live years of a iauyer's career, the next ten, and 
so on' This approach could work weii forhylauyers  Cumntly, whlle 
judge advocates receive voluntary continuing legal education thraugh- 
out a career, state iicensing requirements dxtate the amount that ajudge 
advocat? must obtain each year  This unstmctured, "ticket-puncy ap- 
proach to judge advocate professional development 1s behind the times. 

Whnle TJAGSAs leadership constantly reviews the Schooh pro- 
grams and modifies them as needed. the last comprehensive remew of 
the JAGC's legal education and prafesaanal development dactnne oc- 
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curred ten y e m  ago. Why no! hold on A m y  JAGC Legal Education 
Conclace to develop the msion oftchat the prajess%onaljudge odcocate 
of the tu,enty-first c m t u v  should be and what i t  will fake to get there? 

C lXhe Judge Admeate in Cyberspace 

The pace of acceleration of the use of computers in the delively of 
legal senxe  is breathtaking. The trmformational leader must recog- 
mze that how law LS practiced is profoundly changing. Many lawyen see 
the use of computers simpl) as a matter of efficiency and law office 
e~onormcs They must understand that much more than that 1s happen- 
ing. nindamenral practice shlls beanng directly on legal method are 
undergoing a change that is central to  how law mll be practiced m the 
future 

The f int  rule of professional responsibility is competence Compe- 
tence requires the legal howledge. shll, thoroughness. and preparation 
reasonably necessary for representation These qualifications center on 
research, wliting, negotiation, litigation shlls. and organization and man- 
agement of legal work. This is how law is practiced and it i s  all changing 
as a result of technology Lawyers who do not keep up with technologi- 
cal change r i l l  one day hterally be incompetent to pracuce. 

The JAGC has w-orked hard to automate A m y  legal semce and m 
many respects is ahead of the civilian bar. \$%at foilows are some se- 
lected recent developments m automating legal method that are "press- 
mg the envelope" of how law 1s practiced hly hope is that these ideas 
w i l l  add mcrernentally to the creacive thinhng already being done to en- 
\mion the electronic staff judge advocate office 

1 .  Computer Asstsfed Legal Research 

a. L a x  1zbm.q On-1ineSenices-On-hnelaw 1ibr;uysemces 
have been avmlable for years What 16 new IS that this ~ e m c e  industry 1s 

undergoing its o m  transformation It 1s m a penod of merger. buyouts, 
and new senice statups.  Similar to  cable telewsmn companies. senice 
IS more extensire and more options are offered ac less cost For example. 
LEXIS now offers a service of Militam Law Lbrary hlatenals. They call 
t~sserviceLEXIS\ICP,The~llostValuablePartofLEXlSforSmallI'l-s. 
Cirihan lawyen practicing outside military in~tal la t ion~ can now have a 
m h t w  law libraw on par with the post legal office and one that always 
will be more up to date Perhaps zt zs 17rne,fo(or the J A W  to study ahelhe, 
thzs zs the jutuve for the A m y  Law Library Sen,zee? Do tie make 01 

buy? Whuteuer is done, there is a better way than the loborzous. e z p m  
sloe, and sbzc system that the current paper l o w  h b m q  S B ~ L C C  dic- 
totes 

b CDROMLaic OffiiceLibraq-Froman economic andpra- 



19941 HUGH J.  CLAUSEN LEADERSHIP LECTURE 231 

fessional standpoint, It seems clear that the future law h b r w  will be a 
CD ROM system. Such a system makes more extensive holdings feasible 
and reduces space and utility costs. Many ciwhan lawyers use a hybrid 
of CD ROM for basic research and on-line senice to  make sure that they 
have the most recent authonty Rlzs state-of-the-art research zs a tech- 
nique ideal for a milztanj law ofiiice. 

c. Public Domom Law Libra&-The manner in which the 
law 1s reported is m a state of flux. The technoiogv e ~ l s t s  to place all 
state and federal laws, regulations, and case decisions in an indexed data 
base. All that needs to  be done is to agree on a uniform citation system. 
The core principles of Uos country call for easy public access to legal 
authority. Automation provides the process to open the legal system more 
than ever before in our history. 7he implication ofpublic domazn law 
libraries for rnilitanj legal s m i e e  is m ~ m o u s  Consider the @c! 
that inerpensive, on-line access to all slate la%’, regulations, and ease 
deczsions %‘ill have an the Legal Assistance B o g r a m  alone. 

2. Electronic Filing ar%dDommmt Retdeual-A key issue for law 
practice LS whether to  convert paper files to  electronic flies. It sounds 
like office efficiency again, but it IS much more. Law practice expem 
cite the ”80.20 Rule” in support of such a conversion. T h s  rule holds that 
eighty percent of work done in most law firms is not new If this is tme,  
then there is a legal research gold mine in law office paper files that are 
pertlllent to  new manem If only they can be located. Automation’s an- 
swer is ‘work product retrieval.” Work product retrieval uses computer 
global search techniques to  determine whether documents on p a n t  far a 
new matter exist m afflce electronic files. With the high turnover of 
personnel in military law ofiices, automated work product retvieval is 
an even more valuable research toolforjudge aduocotes than zt 1s for 
lawyers inmorestoblecivilion lew offices wi th  long-lorn institutional 
m m o w  How do we get there? 

3 Automating the Litigation Pracess 

a. Machine Readable Transcripts j.WRT)-Legal documents 
prepared in MRT are becoming more common. A typical example is a 
pretnal deposition Instead of promding only a paper transcription of 
testimony, the reporter also promdes the deposition an a computer 
“floppy” dmk. The lawyer is then able to  put the deposition into a cam- 
puter with a program by which it is automatically indexed and immedi- 
ately retnevabie in a data base. In addition to  the obdous uses this 
technique has for analysis of the testimony, the deposition can easily be 
copied in whole or p M  as w i i  as tranmitted quickly and inexpensively 
by electtom mad The improved legal method and cost smings that 
.WRT offers for transcription ofcourts-martial nco& of tnol, post tnal  
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reaim,, appellafe I ~ B Z U ,  and records maintenance are immense Hou, 
do judge admeates  cnpitalife on this technology? 

t Real Tune Courtroom T e s f ~ m o n y  Transenptwn-If you 
have noticed what appear to be telensmn momtom on the judge's bench 
and counsels' table at the 0 J Simpson mal, that IS exactly what they 
are The court reporter's transcnptmn of testimony as It is recorded rer -  
ba tm i s  instantly shown on screens before the judge and opposing coun- 
sel. It is automatically indexed and immediately retdevable in a data 
base by using key phrases-such as "bloody glwe" At the end of each 
day, the lawyers receive floppy disks contanmg the day's testimony that 
they may use for research and analys~s in preparman for the next day's 
praceedmgs. W e  need to impart this couitioom technology to the C O U I I S -  
martial system. 

e. Computented Exhibits--The "Foirest Gump Effect"- 
While people mameled s t  the mmie industly's abilityto realisricallyplace 
Forrest Gump in histoncd settings. the tNth IS that t h s  technology 1s 
commonplace h a  result. more and more programs are available to law- 
yem to demonstrate to junes how the facts of a case unfolded One ex- 
ample 1s a program used by plaintiffs' counsel in medical malpractice 
cases cdledhmmated Dissection of.~natomyfarllledic,ne (or.4.D A,!&) 
Although expensive, the program can recreate an entire operation to  show 
the jury haw the medical misadventure occurred. Judge advocates need 
to deuelop these computenred lilioation sk i l ls  wst  as thew ciizlion 
CouiiteTparIS m e  currently doing 

d. LSe of Compute, Votepads f o r  BipScreen Depiction of 
Cnme Scenes, Acetdent Sites, Charts, and Ding?ams-Gone is the day 
when lawyers haw to rely on N d l m e n t q  and +ard cardboard and 
pen rechmques to  enable wtnesses to shou the JUQ a cnme scene or 
how an accident developed. Using compurer notepads and big-screen 
technology. xitnesses can mark a computer notepad from the witness 
stand which then wiii instantly be clearly displayed on a large Screen 
andmeasymew-oftheju~andpubl ic .Zfthis  teChxLque m r k s  foPccLL1- 
ian trials, it obcroasly icill m r k  t e l l  in the c o w l  martial System 

m a t  is OUT utsmt o f t h e  future for maintatnmg judge odaoeate 
competence through skillful use ofoiilamation? Holc should this tech- 
nology be applied to the eouvt-martial system, lztigation skills. legal 
research, work product i e t r i e ~ a l ,  and function ond size of mililow 
low offices? What i c ~ l l  the electronic staff judge advocate offtce of the 
nezt centuly look l ike? 
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W. Conclusion 

In prepming the lecture on which this essay is based, it struck me 
how fitting it was to  focus an transformational leadership and a i m  in 
the dedication of the Hugh J Clause” Leadership Chair. This is true be- 
cause General Clause” was so good at  it an so many levels. His work in 
developing the Senior Officer Legal Onentatmn Program, establishing 
the Mends of The Judge Advocate General‘s School-whch hss con- 
tributed so much to  nulimy legal education-and mrecting a m q m  ex- 
pansion of The Judge Advocate Generai‘s School are only afew examples 
of h o a  his mion has been realized to  the continuing benefit of d t a y  
l a v e r s  and the Army. 

My final thought IS, rather than using t h s  newly created academic 
chair to solely sponsor an annual lecture on leadership, why not an an. 
mal Hugh J. Clausen Leadershp Conclave? Make it inclusive by inviting 
line officers as well a4 judge advocates. Call on the array af talent avail- 
able to  the JAGC from o w  reserve and retired rank. Schedule it for two 
days so that there Mil be time for thoughtful analysis and hard recom- 
mendations M a t  would be the purpose of such a conclave7 To teach 
the JAG elephant to dance and to  build for the future of miiitay legal 
service in the worthy cause of our national defense. 
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I. Introduction-Ramsey Clark and The Ftre Thzs Time 

"In the exploitation of other peoples, no empire ever matched 
A m e n d '  wrote former Uluted States Attorney General? Ramsey Clark 
in hs stndent attack on Amencan mtewentmn in the Persian Gulf War. 
In Clarks book, The Fire This Time, the United States was at fault for 
the Persian Gulf War and Saddam Hussein was blameless! Clark claimed 
that the United States deliberately provoked the Iraqi invasion of Ku- 
wait4 as a pretext to estabiish a United States presence in the Persian 
Gulf.' The United States frustrated every effort to  negotiate a peaceful 
settiemem6 The United States conducted a brutal assault against a de- 
fenseless Iraq- that vlolated numerous provisions af international law? 
In response, Clark formed the Coalition to  Stop United States Intewen- 
tion in the Middle EastP and from this organization developed the Com- 
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m15510n of Inquln for rhe International Bar Crlmes Tnbunal.-" Thm 
twenty-two member tnbunal investigated allegations of war climes and 
unanimously found President Bush. Vice hesldent Quayle, Sec re tm of 
Defense Cheney, Charman ofthe Joint Chiefs of Staff Calm Powell. and 
General Norman Schaarzkapf guilty on all nineteen charges 

Some dismiss Clark's allegations as an anti-establishment extrem- 
isr." but others acknowledge his status a5 a former United States Attor- 
ne1 General and give his allegations credibihty.lJ On January 15, 1981 
(the date of the United Nations (L S ) deadline for Iraq to xithdraw from 
Kuluat or face force 9 Lmted States Representative Henry B Gonzalez 
held a joint n m s  conference Kith Ramsey Clarklj and the next day intro- 
duced five articles of impeachment agunst President Bush 

This book renew analyzes Clarks numerous allegations b) com- 
paring them with the facts and international law and addresses the mue 
of Ramsey Clarlt's credibility 

11. A Survey and .4nalyns of the Applicable International Law 

.4n understanding of international law IS cntical to determine 
whether rhe L'mted States breached international law during the Penian 
Gulf War The L N. Charter establishes the circumstances under which a 
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nation may use farce." The Geneva Conventions of 1948 are the primaw 
guidelines of humamtanan law for conduct of international armed con- 
flict.ls Additionally, all nations are bound by "customary laws of war."" 

A 7hhe United iVotiom Charter 

"Ulat  may be the single most important fundament of world order 
is reflected in Article 2(4) of the U 4. Charter."2o This promaon requires 
great restrant by member States in using force to  sertle disputesz1 The 
same article mandates that U.K. members Settle disputes in a peaceful 
manner.22 This charter also establishes national sovereignty as a sacro- 
sanct pnnciple!l 

The U.N. Charter descnbes at  least two situations when nations 
may lawfully use farce against anather country One circumstance is when 
the U.N. Security Council detemunes that the U.N. should use force to  
advance world peace. The Security Council should tw less severe meth- 
ods f ~ s t , ~ '  hut if the Secunty Council finds lesser measures inadequate 
then it may authorize farce.26 Mic le  43 provides the U.N. authonty to  
call upon member states to  contribute a m e d  farces to advance intern.%- 
tional peace.2s 

Secondly, nations maylamfdlyuse offorceagainst eachotherwhen 
they react in self defense to an outside artack. Under Article 61, member 
natiom may act unilaterally m either mdddua l  or collective self defense 
when any L' N. member IS attacked by another!' 
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B h e  Geneao Conurnlions o j l S 4 9  

The four Geneva Conventions of I2 August 1Q4Q28 are the pnncipal 
mternatmnal humanitanan law applicable to  international m e d  con- 
flict 2s One of the basic prm~lsmns of the Geneva Comentions is the pnn- 
ciple that the attacker and the defender share responsibility for minimin- 
ing collateral daniage 

To rense the law of warfare, international negotiations culminated 
m 1Qi7 and proposed additional protocols for the Gene\a Comentians 
called "Protocol I' and "Protocol IL"8- Protocol I1 applies only to the Pro- 
tection of \-ictims of !iomnternational Armed Conflicts (e  g.. internal 
conflicts such as revolution or cwll strife within a nation) and has no 
beanngoninternationalconflictssuchas the Persian GuifVar3'.4lthough 
Protocol I applies to international m e d  conflicts like the Penian Gulf 
War,>? it was not directly applicable." "lraq and sereral Coalition mem- 
bers, including the United States, Great Bntain, and France are not par- 
ties to Protocol I therefore it was not applicable during the Persian Gulf 
w a r y  Authonues. except Rarnsey Clark. concur with this paint '' The 
International Court of Justice (ICJ), the "pnnciplejudicial organ of the 

Id m 61 See oiso infra nofee I8i-20? and accornpanyng w i t  (dlicusiing i n l c l ~  51  s 
dnictamhcabditb tothe Persian GulfWarand Ramsey Clarksfnlvre Ioe>oo discussthis 

i. Id See olsu Goldman i n p r o  note 19 at 363 ( The recent15 concluded hoitllltiei 
ber-e~oLhealliedcoalaian~dlraqurr~acl~js~cexampleofinremaUanal I e infenrare 
ammdconilicf ") 

Id st 361 
ib Lnsed States Department of Defense. Conduct of the Peman Gulf Var Find Re- 

" E  9 "Neither the Llllred Safes nor Iraq elected to became B pen) to Protaeol I 
port to  Congress 606 (1882) [heremafter Pentagon Final Report, 

Therefore i f  uaz not applicable to the Penian Gulf l a r  ' lnfeld, s u p ~ a  note 16 at 115 
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United ' i a t ~ o n s , " ~ ~  found that the 1977 Protocols were not applicable to 
the United States during its mhtary and paramilitary actinties aganst 
Nicaragua 31 Instead, the court held the Umted States to  standards enu- 
merated in the 1949 Geneva Conventions.3g 

The scope of Protocol I IS significant because Ramsey Clarks's can- 
tention that the Umted States violated the Geneva Canvenuons depends 
on his erroneous conmctian that the Umted States and Iraq are bound by 
Protocol 1." Clark states that "[bJath Iraq and the United States are sig- 
natories" to Protocol I." Regarding the United States, t h s  might be tech- 
nically comect, but it is misleading. The United States representatives to 
the Protocol signed it when the Conference concluded. but the United 
States Senate d d  not ratify the treaty." Although Clark supports stdct 
adherence to the constitutional requirements for going to  war,u he ig- 
nores the canstltutional requirement that atreaty be ratlfied by the United 
States Senate to be Sot  only does Clark f a i  to  inform his 
readers that the United States is not actually a parry to Protocol 1, but he 
also extensively quotes Protocol I and holds the United States to ths 
treaty by directly compaIing alleged atrocdies of the United States to  
w i o u s  provisions of Protocol I 

C Customary International Law 

1 Customary International Law and Pmtocol I-Mi nations are 
bound by customary international law founded on the general practice of 
nations.'6 Customan international law governed during the P e m m  Gulf 
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War." The United States accepts customaq international law as binding 
upon all nations Protocol I IS binding on all nations regardless of ratifi- 
cation to  the extent that It reflects or codifies preexisting customaly 
internauonal law Parts af Protocol I apply to the United States and all 
other nations because they are customaq intemauanal law,".'a 

2 The Pnncipie  of Dcscrimination as Customary International 
Law-The principle of discrimination requires that civilian populations 
not be made the targets of attack." The United States accepts the notion 
of discrinunation,6. but rejects Protocol I's definition since I t  shifts "the 
responsbdity for the protection of the civilian population away from the 
host nation. . almost exclusively onto an attscker."SS The United States 
biiews this as a change from  he traditional and customaq mie that the 
hast nation has the pnnopai responsibility for protecting its civlhans 
Protocol I requires that attackers employ all feasible precauuons to  mini- 
mize loss of cinhan life and ~ r o p e r r y . ~ ~  The members of the diplomatic 
conference that drafted Protocol I intended "to shift entirely to  The at- 
tacker the responsibility for civilian casualties incidental to  a lauful at- 
tack upon a legitimate military objective."'6 Protocol I places responsi- 
bility on the attacker even if the defender vlolates other pr~vls ions that 
deliberately place the ci\ilian population at nsk j- This is a de\iation 
from customw international lawF Under the customary law of w-ar the 
attacker, defender, and The civilian population all share m the E S P O ~ S I -  
biiity to differentiate militmy objectives from ciwhan objects with the 
defender and the indimdual ci\iihan beanng the p l i m q  responsibility jW 
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The customay rules of law impose "little or no responsibihty upon the 
attacker" far preventmg collateral civiiian losses.M This is justfled be- 
cause the attacker is often unaware of the cimlians' iocatlon, and the 
defender is better able to control and d m c t  cimhan movement." 

Placing the respomibiiity for protectmg civilians an the attacker 
subverts the law of war by dowing the defender to gain advantage by 
placing militaq targets in civilian areas!z Iraq did this dunng the Per- 
sian Gulf War.63 

Law-Another pnnciple of customay international law is proportional- 
ity.M Under this principle, incidental damage to property or in~l l ly  to ci- 
vilians c m o t  be disproportionate to the military advantage achieved by 
the attack." The United States accepts propomonality 85 customary in- 
ternational law," but not the representation of propartiondty found m 
hotocol I!' "By the American domestic law standards, the concept of 
proportionality cantalned in Protocol I would be constitutionally void 
for vagueness."" Vagueness m i t e s  argument and makes proportionality 
"the weakest of all mematianal law noms."6p In adktion, measuring 
proportionality is impossible if nations value the lives of their own citi- 
zens more than the lives of those reading in the nabon they are tight- 
ing.'O International law does not address the question of whether the 
United States hasanyobhgatian to suffermorelosses toprevent agreater 
loss of Iraqi life.'l However, militay operatiom are "not subject to some 
sort of 'famess doctrine,' and neither the law of war in general nor the 
concept of proportionality in particular imposes a legal or moral obiiga- 

3. Tk4 Principle Of Pmportionaiity as Cuslomary International 

*c P a r h  supra "me 42 a 153 
61 See i d  

See Infeld, s u p 0  note 28. at 123 
See Pentagon Fmal Repon, supra note 35 at 613 Far example. Iraq placed hua 

fighter planes adlacent to the hlsfoned Ur Temple The Lnlted States chose not to nsk 
damaging the temple by artaelnng these military orcraff men though such an attack *as 
fully permitted by the I z m  of *,.ar See Infeld, ~upio nore 28 1 137 hddlfrondly. after the 
lhberaflon of Kuwavf CaaliUon forces found Silkworm missiles m a school w L h m  apapu- 
lated area See Penragon Fmd Repan SUPTO note 35. at 613 
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tmn on a nation to sacnfice supenor manpower, firepower. or techno- 
logical supedonty over an opponent 1'-2 

Law,-Because Protocol 1 is vague. its purpose c m  be frustrated 
4 me Penk Of VIML.L,ZQ Platoco1 I as CiLStmn(lry Internatzonal 

Protocol I suffers from intenuonal mbiguiries of language. 
nhich places combatants canylng out lau?ul combat opera- 
trans at an increased risk from spunaus aiieganons of iiola- 
lions of a a r  if captured This m turn cauid result m a repeti- 
tion of the Amencan experience in Korea and Vietnam w-here 
United States rmlituy men were demed fundamental pnsoner 
af war protections to wiuch they were legally entltled The 
ambiguities of Protocol 1 mli greatly facilitate sirmlar illicit 
efforts in future conflicts, while its limitations an reprisals 
ulll undermine a nation's ability to ensure respect for the law 
of war where breaches occur or are threarened.' 

Abuse by the enemy of the vague promions af Protocol i is not the only 
reason for caution when its provisions were broken. With amazing pre- 
science, at least one author wliting before the Penian Gulf War men- 
tioned Ramsey Clark to suggest that critics of United States policy could 
g m  credibdny for their propaganda by expioitmg the vague proms~ons 
of Protocol I .A 

111 Ramsey Clarks Bar Climes Tnbunai 

A The F o m a l  Chargesfroni Clork's International War Cnmes 
Tnbvnal 

hymalys l so f the  chargesuponwiuch the International War Cnmes 
Tnbunal "canncted President BusKS and others IS complicated by the 
fact that the nineteen charges presented in Clarks book are vague and 
fad 10 provide any  guidance as 10 what specific prous~on of mternatmnd 
law was uoiated These charges are so devoid of any specific reference 
to  international law that restatement is justified to  applise the reader of 
the magmtude by which the conwction on these charges breached any 
legal standard. 
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The Nineteen Charges Against Bush, CheneY, et al 

1. The United States engaged in a panern of conduct begin- 
ning on or before 1989 intended to  lead Iraq Into provocations 
lustlfylng United States rmlitary action against Iraq and per- 
manent United States m i i i t q  domination 111 the Gulf. 

2. President Bush from August 2, 1990, intended-and acted 
to prevent any interference with his pian-to destroy Iraq eco- 
normcally and militarily 

3 President Bush ordered the destruction of facilities essen- 
tial to  ciwiian hfe and economic pmductiwty throughout Iraq. 

4 The Umted States intentionally bombed and destroyed ci- 
mhan life, commercial and business districts, schools, hospl- 
tals, mosques, churches, shelters, residential areas, hstoncal 
sites, plivate vehicles, and c i d m  government offices 

5 The Umted States intentionally bombed indiscriminately 
throughour Iraq. 

6. The United States intentionally bombed and destroyed Iraqi 
military personnel, used exeesave force, ldlled soldiers seek- 
ing to smertder and in disorganized individual fllght, often 
unarmed and far from any combat cones, and randomly and 
wantonly lalled Iraqi soldiers and destroyed matenal after the 
cease fire 

7. The United States used pralubited weapons capable of mass 
destruction and lnfiicting indmnminate death and unneces- 
sary suffenng against bath rmlitary and c i d m  targets 

8 The United States intentionally attacked mstali8tlon~ in Iraq 
containing drmgerous substances and forces. 

9 President Bush ordered United States forces to  invade 
Panama, resulting in the deaths of IO00 to 4000 Panamanians 
and the destruction of thousands of private dwellings, public 
buildings and commercial Structures 

10 President Bushobstructedjustice and ComptedtheLhted 
Nations functions as a means of secwlng power to commit 
cnmes against peace and war cnmes 

11 President Bush usurped the Constitutional power of Can- 

peace, war cnmes, and other high cnmes. 

12. The Cmted States waged war on the enmronment 

13 President Bush encouraged and atded Shnte Muslims and 

gress as a means of securing pow-er to commit crimes against 
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Kurds to rebel against the government of Iraq causing fratn- 
cidal mlolence. emigration, exposure, hunger and sickness and 
thousands of deaths. After the rebellion faled, the United 
States invaded and occupied parts of Iraq wthout authonty in 
order to increase didnon and hostility ulthin Iraq 

14. President Bush intentionally depnied the Iraqi people of 
essential medicines. potable water. food, and other neces- 
SltES 

1.5. The United States conunued its assault on Iraq after the 
cease fire invading and occupying areas at wll .  

16 The United States has riolated and condoned violations of 
human nghts, cnil nghts, auil liberties and the United States 
Bill of Rights in the United States, in Kuwait, Saudi Arabia. 
and elsetihere to achieve its purpose of military dommatmn 

17. The United States, having destroyed Iraq's econormc base. 
demands reparations wluch will pemanently impoverish Iraq 
and threaten its people ui th  famine and epidemic 

18. Presidenr Bush systemarically manipulated, controlled, di- 
rected, misinformed, and restncted press media cot-erage to 
obtainsupport in themediafor his rmlawandpohticalgoals 

19 The Uruted States has bl force secured a permanent mill- 
tary presence m the Gulf. the c ~ n t r o l  of Its 011 resources, and 
geopolitical domination of the Arabian Peninsula and Gulf 
region -- 

B Analysis of the Tnbunai's Ckmges ond Methodology 

1. The Vagueness of the Charges-It IS difficult to fathom what 
international law is ualated for example, by Charge 18's accusation that 
an .4mencan politician manipulated the press Clark provides none and 
there 1s no bas,$ for any ldnd of international t b u n d  to have junsdic- 
tionoversuchacharge -@The demand forreparationsfound in Charge 17 

-.Id 
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is not drrected from the UNted States, but rather from the U.N.Bo Haw- 
ever reprehensible canupting the U.N. (Charge 10) sounds, the specrfic 
prouiaon of international law that tlus violates 1s a mystery 

F d u r e  of the charges to state the specific p r a ~ s i o n s  af interna- 
tional law Yioiates the notification requirements of the Geneva Conven- 
tions. Thus, Clark and hs Tribunal ironically violated the Geneva Con- 
ventions Article 146 of Geneva Convention TV discusses mechanisms 
for enforcing the Convention prov~s~ons a i  Article 146 requires that any- 
one accused of violating an Article of the Conventions have the safe- 
guards of a proper trial at  least as favorable as those afforded prisoners 
of war. Article 104 of Geneva Convention I11 requires that accused pris- 
men af war be given notuication which canrains '[s]pecification of the 
charge or charges an which the [accused] is to be arraigned, @ring the 
legal provisions Clark's charges fail to  provide the required 
specific legal promions, thus wolatmg the Geneva Conven t~ons .~  

2. What the hibrnol Dzd Not D-Most noteworthy about the fi- 
nal result of thus War Cnmes Tnbunal 1s what the Tnbunal did not do. 
The Tribunal did not fmd Iraq guilty of any charges. The Tribunal d d  not 
even inwestisate any allegations aganst Clark claims that "[tjhe 
Commission focused on the United States because it was begun there by 
United States citizens and because the growing evidence revealed that 
the UNted States was the real transgressor, p r o v o h g  Iraq."" Clark's 
c l am that the Commission focused solely on the UNted States because 
of its arigms in the United States contradicts his awn effortS to  legiti- 
mize the Commission by portramng it as m international body m Clark 
boasts that the Commission had heanngs in over twenty different na- 

bl See Clark, supra note 1. et 187 
" I d  Cl~k~carufanfponrayalofLheLnitedStare~asrheo~yp-La blameforthe 

warandifs conduefeompletelyignaresrheiartand dwene characleroftheinfemafiond 
codrUon that actnely pamclpafed m the ~ s ~ a u l t  on Iraqi forces The caaliflon'r 33 mem- 
ben  *ere made UP a! the followrng coumned Argentma, AusImI~a. Bahriun. Bangladesh. 
Belgium. Canada. Chna. Czechoslovakia Denmark, E m f ,  fiance. Germany Greece. Hun- 
gw. Italy, Kuumt, Morocco, Netherlands, Ke- Zealand, W e r ,  Noway. Oman Pa*man 
Poland, Barn, SaudlArabm Senega. SouthKOare% S p m .  Sbma, Lrnfed.bhErmrafea.Uruled 
Kmgdom and Cmted States Ser \loare. supra note 14. L 398 Addlnodly Japan sent 
medical t e r n s  and T Y k e  allowed coalition force memben to we its ar bares id. 
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tions.p' U k l e  Clark claims that the foreign heanngs often indicted the 
host nation's role in supporting the attack on Iraq," the Tnbunah con- 
victions were limited Solely to the United States Clark boasts that The 
twenty-two judges for the Tnbunal. (u-ho unamrnouslyroted for comic- 
tion on ail chargesio) ha1 from eighteen different cauntnes.2n Of these 
twenty-tao judges. only four were from the United States O 1  

Clarksfaluretosubjectlraqoranyotherna~ontolusCommisaans 
mnvestigatm contradicts his desire to hold the powerful and powerles~ 
equally accountable for war cnmes Clark laments that the Nuremberg 
Tnbunal at the end of World War I1 fa led to  uphold this principle of 
universal application of the mles of war because it held only the \an- 
quished .his  forces ac~ountable . '~  Pet Clarks selectire enforcement af 
the rules of war renden his own declaration that the "highest commit- 
ment of the law to peace must be m their fathful, equal and f a r  enforce- 

Clarks faallure to  hold Iraq accountable sweeps aside documented 
allegations of extens~~le atrocities and rules of war \iioiatmns by Iraqi 
occupation forces m Kuwut li Completely ignored IS that under inrema- 
tmnai law the war began with the Iraqi invasion of Kuwat and not with 
the Coalition bombing campaign against Iraq.'n Clarks analysis neglects 
the holding of cidlian hostages from a vanety of nations a ~ .  "human 
shields " the indiscnminate Scud missile attacks on the cndian cities m 
Israel. and the scorched earth emironmental terrorism by Igmtmg hun- 
dreds of Kuwaiti 011 wells' (which Clark blames on Vnired States m h  
tary forcess8) Unlike the ailegatmns made by Clark, Iraq's war cnmes 
nere recognized by responsible mtematmnai authorities including the 
U N.O' Arguablj, Iraq's war cnmes are so sewre that the United States 

1 See ,d at 167-04 Clark includes Canada. England Turke). Gennan) ladla. Iraq 
Pakisfan hlalawa. the Phl~ppmes. Eqlpt Australia Beluum and Itah inthelist of natmni 
that oarticmared 10 his Commission b heannie I d  

*See i d  at 169 
qb I d  at  IO5 
" Id 

S P ~  id at 2'0-72 
L e  i d  at 103 

i,Sse ,d  81 161 
"Sei i d  at 163 
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has a "constitutional imperative" to prosecute Iraq under international 
law.100 

With contradiction and charges that fail to specify an applicable 
legal p r o n s i o n  as required by the Geneva Convent ions ,  it is not s u p s -  
ingthat commentators base iabeied Clarks  Tribunal a "kangaroo c o w  'iol 

n' Allegations That the Umted States Actually Caused the Wai 

A. Prowking Irag into Invadmg Kuuait 

A central thesis to Clark's analysis  IS that the " U S  government 
used the Kuwati royal family to provoke  an Iraqi invasion that would 
justifyamassiveassault anIraq to establishU S. dominion m the Gulf."lo2 
Clark's connctmn that the Umted States was responsible  for the Iraqi 
m v m i o n  was a justification for his War Cnrnes Tribunal to not investi- 
gate any  allegations against Iraq or any  other 

Clark bel ieves  that L IS easy far the United States to marupdate 
Iraq into attacldng its  neighbors because he also blames  the United States 
for the Iraqi invasion of  Iran ten yeam earl ier . lMAccordmg to Clark, w h e n  

Reaolutioni 660 (condemmnifhe 1r8a~mv8smn olKuwnr), 662 (concermnq loss o f h m a n  
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the Iran-Iraq war failed to gme the United States the excuse it ranted for 
a military presence in the Gulf, the United States turned to  "the Western. 
manufactured image of a militanly strang Iraq to  pronde the e x c ~ s e . ' ' ~ ~ :  
Clark does not cite a specific provision of international lan that this 
violates except to  label the alieged promlung of Iraq mto invading Ku- 
wart a"cnme agmnst pea~e. '"~*If the allegationistrue, it might be\iewed 
as a imlatmn of U.S. Charter prwiisions that commit member nations to 
peaceful r e ~ ~ l u t l o n ~  of disputesi0- as well as nolatmg agreements that 
renouncewaras aninstlvmentofnationaipallcy.'"For thureason, Clark 
presents a legally credible allegation, presuming the facts support his 
case However. the ewdence prmided by Clark to suppofl the conclu- 
sion that the United States provoked Iraq into invading Kuwait IS flimsy 
What follows are Clark's specific c lams that ostensibly support this con- 
clusion 

1 R e  Cnited States Prepared M z l t t a r i l ~ f o r  h i s  War-Clark can- 
tends that the United States made extensne r m l i t q  preparations to  do 
just what it did m the Persian Gulf War.1oe This does not support the 
conclusion that the United States provoked Iraq into invading Kuwait. 
To prove these extensive mi l i tw  preparations, Clark cites a plan devel- 
oped by Central Command (CENTCOM) Commander General Noman 
Schwartzkopf h o m  as Bar Plan 1002-90 that wbstmted Iraq (prvi-  
ausly it was the Sowet Umon) as the enemy for a war ui the Gulf Clark 
also references a war game computer exercise called "Internal Look as 
proof that "far from bemg a surprise, Iraq's invasion of Kuwart had actu- 
ally been the scenario for intense U s. plannmg."'l~ 

The facts regarding War Plan 1002-90 and Internal Look are more 
humble than Clark pmtrays them Schnarrkapf descnbes the smtch to 
uieumg Iraq as the likely opponent for CENTCOM as a natural shift re- 
sulting from the break up of the Soviet Union.'12 His focus was to em?- 
smn the worst case scenano, and the picture of Iraq's fourth largest a m y  
m the world-sdtmg astnde the oil fields necessary for the industrial- 

Id at 8 
!-Id at 199 
I C -  See svpm notes 20-23 and accornpanimg fen  
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ized world-prodded Schw'ankapf his answer.L13 Amencan planners 
wandered why, If Saddam's intentions were peaceful, Iraq needed such a 
large force.'" Mare importantly, War Plan 1002-90 was only a defensive 
plan115 mth no offensive component."' The deplapnent plan was so new 
that the Pentagon had not determined if it was transportation feasibie.l'. 
Central Command did not have any permanent troops assigned to it.116 
Central Command was headquartered in Florida "half a world away from 
the threat it was intended to c o ~ n t e r . " " ~  Wen Iraq Imaded Kuwait the 
nearest American forces were in Diego Garcia, about 2500 miles 

The decision to deploy miiitmy forces, at least early on, was nsky. 
In the early phases of the deployment, an Iraqi attack would have a d e w  
w e  advantage over the Amencan defenden in Sa"& Arabia, so that the 
82d Airborne Di\i4an regarded itself as hrtle more than a '"speed bump."L21 
For the f r s t  three weeks Amencan forces could not have stopped an 
Iraqi attack on Saudi Arabia Liz The entire notion that the United States 
could hare  planned Iraq's invasion is contrary with the intrinsic 
unpredictabiiity and lisk of many factors. 

Had Saddam gone only part of the way into Kuwmt, had the 
Bushadrmnistrationfailed togamerU N. support for condemn. 
ing the invasion, had Amencans absorbed several hundred 
casualties m the days immediately afterthe invasion-ny one 
of these events, and a then  later, could have changed the out- 
come of the comlict d r a m a t i c a l i ~ . ~ ~ ~  

2 Iraq Had Legitimate Claims to Kuwait-Another element m 
establishing blame on the United States for Imtlating the war is Clarks 
effort to legitimze Iraqi c lams over Kuwati tenitaly. Clark describes 
Kuwaitk origins as an artificial product of British Colonialism assertmg 
that the British gave Kuwait independence even though it had been his- 
torically controlled by Iraq.'2' In truth, "Iraq was just as much an artifi- 
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cial creation as Kuu ai1 '' "Iraq was arbitraily formed from three former 
promnces of Turkey by the same British partitioning of the Ottoman 
Empire that created K u a a t  By Iraq's reasoning Turke? has as legm- 
mate a clam to Iraq and Kuwat as Iraq has to Kuwait 

Eren if Iraq was arbitranly denied the pro\mce of Kuwat, Clark's 
argument still has no validity under international law. So  matter what 
historical mterest Iraq may have had m Kuwaiti t e m t o q  "any Iraqi c lam 
TO Kuwait IS amply inconsistent uith the action of the United Nations m 
admitrmg Kutiait to the United National sovereignty IS the 
foundation for international law The U.N. Chaner declares that the 
basis of the organization 16 "the principle of the sox-ereign equality of all 
its Members "lZq 

The ment of any Iraqi c lam to Kuwair must also be newed in light 
of a 1963 agreement signed by Iraq and Kuwait m a n  "atmosphere nch m 
fraternal amity'' m which "The Republic of Iraq recognized the mdepen- 
dence and complete so\eregnt) of the State of Kuuait ''lJo Ramsey Clark 
does not discuss the Iraqi recognition of sotereignty m 1963. nor does he 
address the fact that under international law any questions of Kuwait's 
sovereignty are resolved by E N recogninon of Kuwait. 

Whatever Iraqmight hare said about Kuuait being aprmince 
of Iraq, no one can deny that sending the Iraqi army across the 
internationally recognized border of Kuwait was a Rolatmn 
of the f lnt  and most eL3dent principle of modern international 
lau. This pnnciple 1s set down in .4rbcle 2(4) of the U Y Char- 
ter '"All members shall refrain m their international relations 
from the threat or use of force against the terntorial integnty 
or political independence of any state 'ul 

Greed E a more plausible motive for Iraq's invasion of K u w x  Iraq 
demanded that Kuwait forgive $10 billion m n h  of Kuwaiti loans given 
Iraq to help it fight Saddam Hussem's ad\iisen stated that the) 
could combine the OPEC quotas of Iraq and Kuwait. force the pnce of oil 

Moore, ~ u p r a  note 11 ~f 203 Kuuair 18s admifled to  the 
es uerecmf agmnifadmiasionof Huuaitmlhe 

the General.&3.aenlbh Id 
!?'See Kahn supra note 69 at435 
- " U Y  C"*RTER art 2 1  I 

"'.<greed >!mutes Beliieenthe State of Knwmrandfhe RDpublicoflr~Regarding 
t h e  Rertmatmn of Fnendlg Relauoni Recagnlflon and Related klaften Ocr 4 1963 185 
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up to $30 a barrel and profit $60 billion a year 133 This would allow lraq to  
pay off its debts in four years and give Iraq a deep water port IJI Another 
disturbing motive for the invasion is that Iraq had to keep its million man 
m y  o c ~ u p i e d . ' ~ ~  Under this theory, Saddam Hussein could not demobl- 
hze this force because there were na ciwlm jobs, so he challenged the 
m y  through another military adventure.'sn 

3. Iraq Pmuided  P l a t g  of Warning of Its Znfent to Inmde Ku- 
watt-Another example of Clark's effort to  portray Iraqi actions as 
reasonable was his contention that Iraq gave clear warnings of Its inten- 
tions Clark claims Iraq warned of its lntentions to  mvade Kuwait in pub- 
lic accusations by Saddam Hussem that the United States conspired with 
Kuwait to  destroy the Iraqi economy. Clark contends a speech by Saddam 
Hussein in which he s a d  '"something must be done" and concluded "we 
have warned them" suffices as another signal hnally, the massing of 
troops on the border the next day constituted clear waming.13' None a1 
these examples constitute a legtimate warning under intemationai law 
The Hague Conventions require that before hostilities commence, there 
be a "prenous and explicit warning, in the form exher of a reasoned 
decimation of war or of an ultimatum with conditional declaration of 
War."l38 

The ment of this warning is questionable because "Iraq and Ku- 
wait had been playmg cat and mouse for 30 years: lraq clawed penodi- 
cally, then Kuwait bought it Even in this case, as Iraq's forces 
massed at  Kuwait's barden,  the Kuwaitis seemed ambivalent because 
another bnbe to Saddam Hussein would forestall any invasion."' The 
Kuwatis confidence that Iraq would not invade was demonstrated by 
the leave a1 the small. three-brigade force that normally defended posi- 
tions just north of Kuwait City.'4' 

4. The United States and Kuwact Woged Economic Warfare on 
Imq-Clark clam that the United States and Kuwut waged economic 
war against Iraq. Clark argues rhat the United States sponsored embar- 
goes andKuwaitinitiated breachesafOPECproductianquotas that drove 
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the pnce of mi dawn so that Iraq could not finance its debts from its w a ~  
w t h  Iran ' a  This accusation LS pamaiiy tme. Kuwait did breach OPEC 
quotas 'Iz Ciarkpresents aiink betrreen the Kuwaiti ail quota breach and 
the United States. He quotes a memo, supposedly captured b i  Iraqi 
soldiers, that recounts a meeting between Umted States CIA director 
U'ilham Casey and a Kuwmti official where the parties agree to  "take 
advantage of the detenorating economic situaiion m Iraq in order to put 
pressure on that country's government to delineate our common bor- 
der.""' Clark admits that the memo's authenticity 1s disputed but then 
treats it as tme ."These twes  of disputes between Iraq and Kuw-an were 
common and had not prewau~lyj~st i f ied an Iraqi invasion."' 

Howeter, the United States did not impose any sanctiom on Iraq. 
After a speech by Saddam Hussein, m which he threatened to  extermi- 
nate Israel with chemical weapons, the Umted States considered but later 
rejected sanctions Clark contradicts himself on the issue of Umted 
States sanctmns. Fmt, he cnticices the United States for carymg on a 
propaganda campmgn agmnst Iraq u hiie simultaneously selling the coun- 
try equipment w t h  cimhan and military apphcauons.'" Then Clark cnti- 
C ~ S  the United States far imposing "defacto sanctions" aganst Iraq that 
allowed it to buy nothing but wheat.14Q 

It is not considered an act of war to sell more 011 than agreed on 
onginally If Iraq believed that the United States and Kuwait were wag- 
ing '"econ~rmc warfare," then the appropnate step would be a formal 
request that the U.N mediate and resolve the dispute.l* Clark never sug- 
gests that Iraq tried such a mute 

5 The Cnited States Tncked Iraq into Invading  Kuuait  by Pre- 
dictions of the L'niled Stoles Reaction to an Iraq? l?maszon ofiiiizcnit- 
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According to Clark, Saddam Hussein attempted to  gauge the United States 
reaction to a proposed Iraqi invasion of Kuwait and received tacit ap- 
proval. On July 24. 1990, Saddam Hussein summoned the United States 
ambassador, April Glaspie. to ameeting when she told him thatthe Umted 
States had ''no opinion an Arab-Arab conflicts like your border disagree- 
ment with Kuwait ''la Clark claims that the State Department speciii- 
cally cabled Glaspie with mstlvctions to inform Saddam Hussein that 
theunitedstates hadno position on Arab-Arab conflicts 'i2Glaspie stated 
that the Umted States had no OPLNOII on Arab-Arab conflicts1" and that 
the State Department sent her a cable with those in smc tmm How- 
ever, Clarks presentation of the facts is incomplete. The State Depart- 
ment cable also toid her to give Iraq some sigmiicant warnings; Glaspie 
apparently presented the conc i i i a to~  parrs af the message, but failed to  
deliver the aarnings."j On July 19, 1990 a State Department cable told 
Glaspie t o  

stress fliendship w t h  Iraq but also say the U.S. was 'commit. 
ted to ensure free flow of 011 from the gulf and to support the 
sovereignty and integrity of the gulf states . . . We ulll con- 
trnuetadefendow~ltalmterrstsmthegulf . . Iwearelstrangly 
committed to suppartmg the indimdual and collective self- 
defense of our fnends m the gulf. . . .'':a 
These facts stress that the policy of the United States goremment 

was to  give a more s tem warning than Glaspie carried Apparently the 
United States ambassador to lraq made a mistake.ls~ Hawever, her error 
doesnot mean that theUnitedStates government wanredtodupe Saddam 
Hussem into iniading Kuwait. The United States Department of State 
intended to give stronger warnings and so dmcted its ambassador. 

Stronger warnings were also no: issued because United States 
palicymakrs were conunced that Iraq's deployment of forces an the 
Kuwati border '"was a bluff to bully Kuwait into a more compliant oil 
p a l ~ y . " ~ ~ ~  When the United States warned Kuwat, Ea@, and Sau l  Arabia 

li' Clark, mnro note I ,  B I  23 
52 ,d 
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of the Iraqi m y  dep lapen t  (m satellite photos) the Arab leaders dis- 
missed the notion of an Invasion. coniinced Thai Iraq was tning to ex- 
tort Kuwait into concessmns 

.bother reason that the United Stares f d e d  to react more strongly 
is that L'nited States policymakers were not paymg close attention to 
Iraq. During this time, President Bush and Secretm of State Baker fo- 
cused on expanding relations wlth the Soviet Cnion and the surpnsmg 
grouih of democracy m Eastern Europe -' 

The United States was not the mi )  country lulled into belieiing 
that Iraq aouid not inrade Kuamt. E ~ e n  ailies of Iraq made this misrake 
\$'hen Iraq invaded Kuue t ,  Secretaq of State Baker was m the S o m r  
Umon I d r  X'hen Baker expressed concerns about Saddam Hussem's in- 
tentions, Saner counterpan Eduard Srhevardnadze sad ,  '"He's a client 
of ours, I tmst him I don't think he's planning an m\asmn ''I.? The m a -  
smn *as undernay eren as Scherardnadze utrered these words 

So nation uarned Iraq of the consequences of imading Kuwait. 
because the world was cammced that Saddam Hussein was bluffing If 
the Cmted Slates LS to be \Illfled for this mistake then 50 should the 
Sonet Union and the .kab League If the United States allowed Iraq 10 
choose Its oun course the United States 1s not responsible for Iraq's 
aCTLOnS 

Clarks argument IS contradictan.. He E generally cntical of the 
United States for meddling in Gulf Pohticsl~'but in fhis case faults Cnited 
states mtelrennon 

6 Ignonng Iraq's Reaso,i-Helping a K u i ~ n i t i  R e w l m m - h -  
gurnents that the Iraqi invasion of Kuwait ,%as legitimate are flawed b?- 
cause they do not consider the reason advanced by Iraq immediately 
foliowing the ~nraiiion. Iraqi justified its military commitment in response 
to a rerolurionan uprising m Kuwait On August 2 1990. Sabah Tdat 
Kadrat of Iraq spoke 10 the U.S Security Council 
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"The events tahng piace m Kuwat are lnternal matters whch  
have no relation to Iraq." The "Free Prouiaanal Government 
of Kuwait'asked lraq to assist it to  establish secunty and or- 
der "so that Kuwiutis m u l d  not have to  suffer." lraq, w h c h  
desired amicable relation8 with Kuwait, provided assistance 
"solely on that basis 

In a war where Iraqi lies were 

There is not a shred of eiidence that any legitimate-or even 
defacto-Kuwaiti claimant group inmted Iraq into Kuwait. 
Apparently Saddam Hussem is still searching for a nngie Ku. 
waiti alleged to have mnvited him. Moreover this c l am is in- 
consistent w t h  the almost immediate Iraqi annexation of Ku- 
w a t ,  and it 1s also inconsistent with Iraq's argument pnor to  
the invasion to  the effect that its "dispute" plimarily related 
to  levels of Kuwaiti ail production and its arguments subse- 
quently that the invasion was about a tenitonal "dispute" or 
the Arab-Israeli conflict.'" 

Iraqi efforts to convince the world of this sham established haw "blatant 
a fraud'"8o was the Iraqi justification. When lraq presented the Kuwaiti 
student revolutianmes to  the warid, they spoke w t h  Iraqi a ~ c e n t s . ~ . ~  On 
August 8, iOO0, when Iraq announced the new "pro><ismnal government" 
afKuw~t.allofthenewministennereIraqi.L~1lraqclaimedthata"Colo- 
nei Ali" was the leader of the "young revolutionaries" in Kuwait.17z 
Colonel All turned out to be All Hassan .41 Majid, Saddam Husse~n's 

Clark never mentions this false l r q i  claim, although it was the pri- 
mary justification presented by Iraq immediately failowing its invasion 
of Kuwat. 

this b i a m t  fraud was 
among the most bold. 

~0n-in-iaw.i73 
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B Thhe Cnzted States Caused the M'nr by Deliberately Blocking a 
.Yegotlafed Soiutzon 

Clark contends that the United States deliheratel> frustrated a 
negotiated solution Ciarkportrays Iraq's position and Saddam Hussem 
as flexible, reasonable, and seeuing plincipled negotiation while charac- 
tenzing the United States and George Bush as inflexible unreasonable 
and obstructive 'r' According to Clark, the Kmted States and President 
Bush blocked a likely Arab solution, lied to Saudi .4rabia about the dan- 
ger of an Iraqi invasion of their countq.  bnhed the L' S Secunty Council 
into authonzing force. foreclosed any  meaningful negotiations. and \TO- 
h ied  the Enited States C o n ~ t i t u ~ m n  by deploying forces in Saudi .Arabia 
with the intention af going to w-ar These allegations will be analyzed 
mdn?dualiy. 

1 ?he United States Blocked a L~kely  Arab Solution to fhe Cn- 
SIS -Saddam Hussein promised fing Hussein of Jordan that If the Arab 
s t a t e  did not condemn Iraq then Iraq would start wiirhdrauing from Ku- 
w u t  on August 5 1990 Saddam Hussein toid f ing Hussem that if the 
Arabs condemned the invasion that Iraq would man tun  "that Kuwait is 
part of Iraq and annex it.''1.8 Clark then asserts that Bush promised f i n g  
Hussein the fortyeight hours needed to  negotiate a solution under these 
conditions.l.- President Bush made ais promise hut Assistant S e c r e t q  
of State Kelly then pressured Egypt into introducing a resolution at an 
Arab League Conference that produced an early condemnation of Iraq Irk 

The facts are essentially as Clark presents them1.' but he d i m -  
nates key elements Clarks citation for much of his information is Pierre 
Salinger's book Secret Dosswr Thhe Htdden Agenda Behind the Gulf 
War la While Salinger confirms Clarh's principal facts. Salinger also s q s  
that 

The great mystery 1s whether the State Department was ever 
informed of the details of the conversation betx e m  President 
Bush and fing Hussein ahen the U S  President had agreed 
not to  intenene wirh any Arab nations for fortyeight hours. If 
the State Department had not received this infomanan. It was 

See C l a d  supm nore 1, at 35 
l'Ser. e y ,  id arZLS(dercnbm%Prrrid~ntBu~Ylpoiit ionasan absoluterefu 

negofrare' and Saddarn Hussein as someone who Wanted ID "egobate ' 1  But see 
notes 236.229 and accornyui~mgtexf (showing SaddanlHusrem'iounrefuialta m g  

see SallngPr 8, Lauren, S,'pa note 126, at 112-13 
5ee id see also Clark s u p 0  note 1 at 2 5  
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1opcallyfoUo-g the orden given by Bush to Brent Scowcrofc 
at  5 a m  on August 2, tekng the State Department to  put pres- 
sure on the Arab states to  condemn Saddam Hussem's inva. 
a i m  of K ~ w a ~ t . ' ~ '  

Clark fads to inform the reader of t h s  pari of Salinger's recounting of 
events A miscommunication m the rmdst of a crisis is notthe same as a 
deliberate effort to  subvert a peaceful solution 

Saiinger promdes other details that Clark fails to  report as well 
There were other pressures on the Arab League to condemn Iraq The 
Gulf States were fulious over the delay in the condemnation even before 
Kelly's message was sent to  Egypt.18Z The fmstiation af the Arab League 
members increased when the lraqi delegate declared that "[tjhe mtua- 
tion in Kuwait is not negotiable "Le This questions Clark's fundamental 
assumption that Iraq would have wthdrawn from Kuwait and that l(mg 
Hussein would have negotiated a solution w t h  Saddm Hussein if not 
for the ea r lykab  League condemnation. Even Ciarks version of S a d d m  
Hussem's pmrmse to  Kmg Hussein to withdraw from Kuwait stating on 
August 5,1990, contamed a key conl t ion Saddam said he would "begin 
withdrawng troops on August 6 Vnegotiations that day proved fmit- 
ful.'l" That condmon nearly extinguishes the promse because of the 
Iraqi delegate's statement to  the Arab League that the issue was not 
negotmble 

Clark never questions the reasonableness of the Iraqi demand that 
the Arab nations suppor? Iraq's unexpected invasion of their fellow Arab 
League member. A more cpucal mew 1s that Saddam Hussem presented 
an unreasonable demand with the expectation af violation to be the pre- 
text to annex Kuwait. 

2. me LWted States Lied t o  Saudi Arabia About the mreat of an 
Iraqi Invaston-According to Clark, the United States conmnced Saudi 
Arabia that an lraq mvasion was ~ m n e n t ,  with satellite photographs of 
Iraqi forces massed on the Saudi Arabian border, to  gain permission to 
deploy United States troops an Saudi sod. Clark states that the rmssion 
to convince the Saudis of the Iraqi threat succeeded on August 5 ,  but 
dunng "the some week Cheney was Steamrdiing the Saums into letting 
U.S troops Land, a U S  mtelligence officer reported from Kuwait that 
Republmn Guard troops were actually withdrawng from southern Ku- 
wait back into Iraq."'" Clark's use of the p h e  "the same week" is de- 
ceptive. The wthdrawal of the Iraqi Republican Guard did not Start unW 

See Sdmger & Laurenr. ~ w r a  note 125, at 112 
id at 104 
I d  The speech pmirded no trace af my land ai ~ o n ~ e s s l o n  See td 
SeeClark,supionate 1,at25(emphaasadded) 
Ses id at 27-28 (emphasrr added) 
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about August 0,lei or four days after Saudi Arabia gave permission for the 
United States deplagment The United States did not dece re  the Saudis. 
It is possible that the Republican Guard began Its w'nhdrawal in response 
to the h e n c a n  deplagment Addmonally. intelligence showed that the 
"Republican Guard could return to an attack formation w?th as little as 
twenty-four hours' notice 'v*- 

The threat to Saudi .Arabia must be evaluated m the context of 
othererenrs Before themixasion, IIaqthreatenedSaudi.4rabiaasit threat- 
ened Kuwait. sakiing: "[wle h o w  perfectly well how to get the money ue 
need from you [Kuwait] and the Saudis "-E This could reasonably lead 
the Saudis to believe that Iraq intended the same fate for them as Ku. 
wait. Iraq had actively plotted agarnst Saudi .babia President Hosni 
Mubarak of Egmt says that Saddam Hussem once suggested that Iraq, 
E g g t ,  S p a  and Jordan "pool their weapons and came up Kuwait and 
Saudi .krabia.'?* On other oc~asmns  Saddam Hussem offered two Saudi 
Arabian pro\?nces to  Yemen and the western pan of the Saudi Peninsula 
to Jordan's King Hussein.l" An Iraqi defector m Egrpt produced a map 
showing an Iraqi i n~ss ion  plan for Saudi .4rabia.lP' 

Even if Iraq was unlikely to invade Saudi Arabia. '"with an unpre- 
dictable character like Saddam making the decision. no one could be 
sure More to the pomt, after the mvasmn of Kuwait, no one wanted to  be 

3. h e  Lhzted States Bribed the Seeunty Council into Authoriz- 
ing Farce-On November 20, 1900 the U.N Security Council passed a 
resolutmn by a tw elre-to-two vote authorizing member states to use force 
to remme Iraq from Kunart Cuba and Yemen opposed the resolution 
while China abstarned Clark contends that this "fig leaf of U.S ap- 
proval was a fraud The Secunty Cauncil resolmans were secured by 
what would constmte cnminal bribes, coercion, and extoltlon m any 

wrong ''lo' 

S C H ~ I R Z ~ O P F  mpio note 112 at 317-18 
Sdlnger & Laurenf. &"pro note l ? i  st 7 5  

88'hlafhess s?,pm note 117 
I d  
SCHUARIKDII s u p m  note 128 ar313-14 Schwarzkopf i k j  not sure of the  maps 

aufhsntlcng but thep lanse~medml l l~ l )  round and.unsurerharrhemapu'~nolaurhen 
tic Schuankopfmoi,ed his iorcesfo defendthe mmxasronroules rhalrhe map portraied Id 
a1311 

, " S e r S ~ m g e r 6 L a u r e n r  9upmnore 1% a1198 'The keiparagraphmrhereJolu- 
riooauthanred membernra~escooperaUnguifh thegorarnmenr afKurof'rouao'alloec- 
essm means to implement L T  resolution 6GO. whlch called far the complete nahdraud  
of Iraq irom Kuwait The dare set for the ulthdraad under Resolullon 676 185 'on 01 be- 
fore Januan 15 199l 'Id 

Id 
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system of government desirtng mtegnty m voting."1g' Clark cites to rui- 
ous ad packages that the United States gave nations, in exchange for 
their Security Council vote.'oB 

The fundamental flaw in this argument IS that the United States 
need not btibe anyone. As arnatter of international law. the United States 
was free to act under the collective defense pro'1s~ons of Antlcle 51 of 
the U.N Chaner.lg' "From the perspectne of creating an effective mter. 
national legal regime, the United States' actlon m t h  r eqec t  to Iraq IS 
particularly priusenorthy because a strong argument could be made in 
support of unilateral acuon under .4rticle E l  af the C h ~ t e r . " ' ~ '  The CUI- 
lective defense prowsian of Micle 61 is satisfled by Kuwait's request, 
under theprmiSionSof Alticle 51, forthe assistameofthe UmtedStates.'gs 
The C.N resolution authonzmg force against Iraq did not specifically 
address what paragraph of the U.N. Charter was mvoked, It only stated 
that the action "was under Chapter t l l  of the Charter,"2" which includes 
both h c l e  1 2  and m c l e  51.'OL Clark never discusses Alticle 51 of the 
C N Charter. C1ark.s failure to take mto account Article 51 of the U.N. 
Charter is a m q ~ r  om1ssLon; the UNted States informed the U.S that It 
was responding to requests from Kuwmt and Saudi Arabia and acting 
pursuant to Article 61 when the United States started deplopng forces in 
the Gulfzo? 

Clark also claimed that 'Resolution 678 was itself utterly lawless" 
because "the Secunty Council invoked war powers under Article 42 with- 
out real consideration to  whether its sanctions had been 
Clark is wrong on two points. First, U.N. Resoiution 678 did not specifi- 
cally invoke Mtlcle 12 but instead referred only to  the authonty to act 

"Clad  supranote 1,ai 160 
*Sea i d  et  154.53 
'~Seasupsanofe 2 i a n d  accompanpg rext(ducuaamg the right of natmns loreact 

urnlarerally m either lndliidual or col lecf i ie  self defense) 
Kahn. mupm note 69. at 130 
See Moors SULITU note 14, at 151 On Aumm 12 1090, the enled Emir O f  Kuwnr 
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under Chapter \Tl, of the Charter which contains bath Amcle 12 and 
Micle 51 !'' Second. Resolution 678 indicated that the Secuity Council 
considered Lts sanctions madequate. as the Resolution sp~ciflcally noted 
that "despite all effotis by the United Nations, Iraq refuses to comply 
with its obligation to implement resdutmn 660 (1990) [demanding un- 
conditional Iraqi anhdrawal from Kuaait'"] ~n flagrant contempt of 
the Secuntg Council 'u: 

Clark also contended that Resolution G i 8  was illegal because 11 
had no reporring requirements -c- Clark claims the "Secunty Council did 
not even ask to  know w-hat has done on its autholity and m its name "-oC 
This accusation LS also false Resolution 6 i 8  specificall) requested "the 
states concerned to keep the Secunty Council regularly informed of the 
progress af actions undertaken pursuant to [the paragraphs of the reso- 
lution authonzing f~ rce ] . "?~ '  

Clark also suggests that the United States plared the issue before 
the more easily controlled twelve-member Security Council to block any 
meaningful role by the General .&sembly.-l Clarks implication that Iraq 
would hare been treated better by the General Assembly ignores the fac1 
that on December 18. 1990, the General .&sembly in a unanimou~ decla- 
ration (excepting for Iraq's sole dissenting rote) passed General Assem- 
bly Resolution 45,170 condemning the Iraqi invasmn and human rights 
Lidations committed by Iraq '"This rote. in which erem member State 
of the United Nations cast a \ate, trulg porrrayed 'Iraq against the 
world "".- 

4 The Cmled Slates oiid the r.V Assumed o ':\o Xegotiati 
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Stance-According to Clark. the Umted States, rather "than send nego. 
tiators to Baghdad. . . pursued a war C O U T S ~  from the moment it received 
word of the Iraqi ~nvasmn of Kuwait "213 Likewise  "[ujnder pressure from 
the United States, the Security Councii completely faded in its duty TO 
seek  a peaceful setriement."2L' On the other hand, Iraq IS portrayed as 
w-dling to negotiate on ail the relevant issues.?1L 

The United States and United Satians negotiating posmons w e r e  
aiways m accord m t h  Seculity Council Resolution 660 whuch required 
Iraq's unconditional uxhdranai  from Kuwm 'la Uruted Nations Secre- 
tw-Generai J a w r  Perez, just before the Januw 15 deadline, asked  that 
Iraq only "signal its readiness to comply w t h  relevant Council resalu- 
uons," sating that "a just p e a c e  with all ils benefits, wauid follow "w 
The only condition ever required by the United States and U.N. to pre- 
vent war was far "President Hussein to commence. without delay, the 
total withdrawal of Iraqi forces from Kuwait."2Ln Iraq's extended peace 
overtures, including final ones in € e b m w  1991, before the start of the 
ground war, all overtures had conditions attached such as the withdrawal 
fromthe West Bankbynoncoalitlonmernberlsraei and demandsforrepa- 
rations to rebuild Iraq.?" 

The Uruted States had no obligation to  negotiate under the pro\<- 
dons of Article 51 of the U.N Charter allowing collectite self defense. '20 
'"Xiothing m the U.N. Charter requires a nation that has been attacked. 
and the nations that would assist it, to engage in diplomatic effortsprior 
to  a defensive respon~e.' ' '~. When hoswlities started anew on January 16, 
Kuwait adwsed the Secunty Council that the Coalition attack u-as under 
the auspices Kuwait's self defense nght and that Kuwat was acting m 
cooperation wlth friendly states.i22 

Iraq'sac1,answerelnconsistent u2ththenation that it everintended 
to abandon Kunat .  A compelling example IS Iraq's August 16, 1990, an- 
nouncement that it was abandoning all claims in its dispute with Iran 
and that Iraqi troops would wythdraw startingjust two days later z23 This 
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indicated that Saddam Hussem has prepanng for a war uith the Coali- 
tion by eliminating any chance of a third front with Iran It also mdi- 
cated that Saddam Hussein felt he could forfeit control of the Shatr al- 
.hab because his annexation of Kuu a a  5% ould pronde him ~ c c e s i  10 the 
Gulf "Bysumendenng hisonly other access to the Gulf. SaddamHussein 
proved That he would not abandon K u i w t .  

Rnally. Clark's portrayal of Saddam Huseein as a negotiator-" ig- 
nores the occasions when Saddam Huesem refused to confer with the 
Kuwaitis. For example, Hosni Ilubarak. desperately seeking an Arab so- 
lution, organized an *rab summit in C a m  on August IO. 1990 -2-  H o w  
ever, e ien though Passer .4rafat and other Palestinian leaders personally 
implored Saddam Hussein to attend. he refused if the Enur of K u w a t  
u-as present at the summit S a d d m  Hussein toid .bafat that the "mon- 
archy and Its representarires have simply ceased to exist ":?" 

5 President Bush Violated fhe ihi led States Consfitution-Clark 
ciaimed that Bush wdated the United States Constitution by deploying 
troops in August 1990 to Saudi Arabia without approval from Congress -1 
Clark also references a Januarq 9, 1991. Statement when Bush asserted 
that he had the "'constitutional authonty' to act without Congressional 
appro~aal.''?~' Regardless of Clark's concern about this Presidential state- 
ment. "the debate about this element of presidential war powers m the 
Gulf crisis has become wholly moot m light of the explicit prior authonz- 
mg resolution passed by Congress an Januaw 12. 19Q0."?J! Funhermore 
President Bush acted u%h a powe!ful tnpmite  of authority consmmg of 
the usual Presidential powers, the Congressional Resolution authonzmg 
force and the U N Secunty Council Resolutions"a 

ee Sdmger & Laurent supra note 126 m I5G 
d at115 
d 
ee Clark, supra note 1 at 168 
d 
faore SYPIO note 11. at 331 The joint resolufmn b) Congress enfaled 'hurhon 

gaie President Bushfhe ~ f m n g e i l ~ l m m f ~  compefentaurhanfi.ro e 
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V Allegations That the United States Conduct m the War Violated 
lntematlonal Law 

Clark claimed that the United States amed forces committed nu- 
merous breaches of international law dunng the- n a r  Although the coali- 
tion had thirty-three nations participate m the attack on Clark 
directshis criticismsregardhgthe conductofthewarsolelyattheUNted 
states. 

A h e  L’nifed Slates Attacked a Dqfenseless Iraqi Military Force 

Clark clarned that the war was actually a “turkey shoot” agmnst an 
Iraqi rmhmy that was “‘essentially defenseless against United States tech- 
nological warfare and offered no real resistance.”23s Clark claims that 
“[tlhere was drtually na risk to U.S. troops, as real ground cornbat did 
not even Clark concludes by saying that “[wlhat happened in 
the Gulf was an assault, not a war There was no combat, no resistance. 
and few skimishes. Iraq had no capacity to either attack or defend ” 
Clark claimed that even “Iraqi units mth operational tanks and the wdl  
to resist were helpless.”z3’ Clark‘s venmn of events does not mirror the 
experience of the soldiers. American soidien pronded \<wd descriptions 
of interne combat.‘* 
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E. The C O S U U ~ ~ Y  hnbolonce Depicts lt'a'or C n m r  
h o t h e r  key pan of Clarks strategy to pomay  the Lhted States as 

the demon m this war 1s his exaggeration of Iraqi militan casualrie~ 
Clarkclaims that ''Imqlost between 126,000 and 150,000 soldiers """This 
estimate is not supported by objectire obsemers who place the Iraqi 
rnihtq-  deaths from rhe rvar at  a maximum of 26,000 and more hkely 
between 8,000 to 18,000 and possibly even lower !li' Clarks represema- 
tions thar ''fewer than 250,000 Iraqi troops remained in rhe region'-'- at 
the s tan af the coalition offensne 1s difficult to  reconcile wnii his casu- 
alty estimate Coalition forces captured about 85,000 Iraqis -x If Ciarks 
casualty figures are accurate then only 13,000 to  65.000 Iraqis escaped 
ah\e.2ir In reality. 60,000 Iraqis escaped from the Republican Guard diu-  
smns alone ?(* The ability of these retreating soldiers to subsequently 
inflict damage was demonstrated by their use to brutally suppress rh? 
Iraqi Shi'a and Kurds 

Clark presents the ioiv .hencan  casualties af only 148 in combat 
as proof of war cnmes.lii Clark claims that the "death roil alone--125.000 
Iraqi deaths to  148 American-reieals the defenselessness of the Iraqis 
and the dimension of the cnme Clark does not estimate the number 
af .hencans that should have died to  justify the higher level of Iraqi 
casualties 

Clark descnben battles when the Lmted States forces had techno- 

- . 'See Clark supra note I at39 
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log~cal supenmi@ and easily defeated Iraqi forces.2" Combat, however, 
is "not subject to  some sort of 'fairness doctrine,'and neither the law of 
warm general nor the concept of propolrionality in particular imposes a 
legal or moral obligation on a nation to sacntice supenor manpower, 
firepower, or technological superiority over an opponent 1'140 

The Amencan war plan reduced caSuaitieS on both sides. The plan's 
intent was to "confuse and terrorize the Iraqis and to  force them fa sur- 
render or flee, nhile avoiding battles where possible. In conception and 
execution, the Allied war plan did just that."2" Clark was disgusted by 
the .4ihed ability to tight the war from a safe distance; he complained 
that "there was no fighting up-close m thm war."251 Bmte force, however, 
1s the most molent fighting technique and produces the greatest casuai- 
ties 

C. The Burying of Iraqi Troops in ?heir TTmehes 

"perhaps the most hornfyng story of all" the un- 
disputed fact that L'mted States forces mounted plows an their tanks and 
used combat earth m o w n  to bury Iraqi soldiers as they fought in their 
trenches ?j2 The United States military acknowledges that this incident 
d d  happen.2s 

Fmt, the Iraqis were not tmng  to surrender Clark's own account 
of the incident descnbes "defiant [Iraqi] soldiers stlll finng them weap- 
o n ~ . " ~ ~ ~  Sor was this a case when the United States forces refused to  
allow Iraqis to  surrender Accardmg to Clarks o m  source, 2000 Iraqis 
surrendered during the operation and the buiyng tactic was designed to  
"tenofire the Iraqis into surrendering.""6 The tactic avoided the even 
more bloody approach ofsending troops into the trenches to "clean them 
out with bayonets."2j' The tactic was successful m causing the surrender 
of many Iraqis producing a "hands-up in many Most of the 

Clark presents 
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Iraqis either surrendered or ran, and only a small number stayed and 
fought 

No matter how "honifpng" Ramsey Clark considers this tactic it 
did not nolate any mles of warfare 

Tactics mnvol~ing che use of m o i e d  vehicles agarnst dug-m 
infantry forces haw long been common since the first use of 
amored vehicles in cambat. The tactic of using armored ve. 
hides to crush or bury enemy soldiers was bnefly discussed 
in the course of the U S  Conference an Cenam Conventional 
Weapons. conducted in Genevafrom 1978 to 1980 and attended 
by the United States and more than 100 other nations. it \\as 
left unregulated, however, as It was recognized by the pamc~.  
pants to be a common long-standing tactic entirely consistent 
with the iaa of ~va rzoc  

Ramsey Clark never cites an5 international code that prohibits the 
use of this tactic Howewr, he does reference Articles 16 and 17 of the 
1919 Geneva Conventions?61 u-hich require parties to keep records an the 
dead and woundediiz and to, where possible, inter the enemy dead with 
honor and m accordance with the ntes of their religion It LB difficult to 
challenge this argument Clark claimed that the United States \?dated 
the Genera Convention by not counting. recording and performing reh- 
gious ntuals on soldiers who resisted attack in the rmdst of a combat 
operation. It IS unlikely that the Geneva Conventions require soldiers to 
fulfill these promsians in the midst of combat Article 16 proiides that 
''lplmies to the conflict shall record as soon as possible, m respect of 
each aounded, sick or dead person ofthe adrene pWg falling in to  thew 
hands."'M Article I7 references a formalized bund procedure conducted 
after battle rather than a bund that O C C U ~  as a consequence of battle.?6 
Clarks VEU would lead to the absurd conclusion That anytime an ami- 
lery shell buned an enemy in the mbble of a bmldmg. the artillery crew 

e Gene\aComentmn Forti the CandllionofIhpUaunOedand 
u g l ?  1519an166LST3LL6 

3126 
%%rid am 17 
jU See s w m  nore 281 (emphsris added! 

f ~ a n a f r h e i ~ o u n d e d a n d S 1 c k i n  ~ o d F o r r e i I n r h e n e l d . O P P I I I , ~ I S i g i i O t U i r . ~ " p  I2 
1515. an 17 
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has breached these conventions (or, even more absurdly, that an explo- 
sion which burned an enemy to death has nolated Micle 17's prohibi- 
tion against crernaung bodies).'6i 

D. The Highway ofDeaih 

As an example of the massacre of the helpless Iraqi m y ,  Clark 
references the "highway of death."2a' On Februaly 27, 1991, the United 
States forces attacked a large Iraqi convoy heading nolth, towards Iraq, 
out of Kuwait City.2" Television pictures depicted a Scene of such devas- 
tation that public opinion suppomng the war effort began to waverzno 
Wlik calling it an atrocity,z'o Clark never cices any specific provision of 
international law violated by the attack on this convoy Clark objects to 
the charactmiation of the Iraqis attempting to escape along the highnay 
as looters but his a w n  cited representation of the events descnbes the 
Iraqi soldiers as c w n g  "large quantities of goods they had looted from 
Kuwmr "2il 

The Ian- of war is clear. It IS permissible to  attack enemy forces, 
even those m disorganized retreat. "The law of war permits the attack an 
enemy combatants and enemy equipment at any time, wherever located, 
whether advancing, retreating, or standing ~ ~ 1 1 . ' ' ~ ' ~  

Central Command, although not required by international law, ar- 
tempted to  reduce Iraqi casualties during the attack. Central Command 
barncaded the road with mines at the front and rear ofthe comoy, which 
stopped the convoy causing most Iraqi soldiers to abandon cheruehicles 
and flee into the de~ert.2'~ Even the decision an where to  attack the con- 
voy avoided needless deaths Central Command observed the convoy 
forming m Kuwait Cny and deliberately allowed It to depart the popu- 
lated area before being engaged by United States 

E 7hhe Effart to Assassinate Saddam Hussein 

Clark desclibed the Umted States development of t i o  6000-pound 
bombs which were dropped on a bunker ul th  the hope that Saddam 

'Bodies shall not be cremated except for imperatlre reaoni  of hysene 01 for 
rn~tnes b a e d  onfherellgionof thedecemed ' I d  

'^See Clark supra note 1. at 52-53 
**See Pentagon Find Repan. diyra note 36 at 631 
'"See S c H U ~ ~ i d o i i  s b ~ m  note I12 81 168 

Src Clark, supm note 1. at l i 8  
I d  at 12 
Penragon Fmal Report supm note 35, at 632 
See id at 631 "(Tihe sa-called hlghww of death west of Kusnf C x j  w a s  reall) 

When thelead andrearveh~clei cameunder 
There weren't that mmy bodies" 

mole of aiughaai ofdesmcllonand p m c  
attack most of the dnven and pajsengen fled 
TRlLllPa W I T H O L T V X I O R I ,  mpm nore 131 at 108 

"PeoLagonhnalRepon.supronate35. at632 



268 MZLZTARY LAW REVIEW [Vol. 146 

Hussem would be m It >r6 Ciark quoted .Article 23 of the Hague Comen- 
tion. claiming that such assassmatmnsnolated international law n A g a r ,  
Clark had the basic facts correct but missrated the law The Cmted States 
did derelop these two bombs \nth the intent of dropping them an the 
bunker ?T Hoi~exer. Clark misrepresented the contents of the Hague 
Convention. Anide 23 of the Hague Camentian states It i s  forbidden to 
"lnll orwound treachmously mdriduals belonging to the hostile nation.">-' 
In ormtting the word 'Weachemusly' Clark misstated the actual ruie ac- 
cordmg to this Cornention The operation inrolved the bambmg of a 
command and control center at an airbase that was an otherwise legni- 
mate mihtary (even Clarks version of the events acknowledged 
that it was a "hardened bunker at the al-Taii air base"? there was no 
\1Ulatlan of lnternatlonal law 2a1 

F. The L-se ofHelicopters Disguised u i l h  Iraq? .Markzngs 

Clark asserted that a Vmted Slates Special Operations farce used 
Sowet helicopters with Iraqi markings to fly secret mission in Iraq to 
plant homingde~,cesf~orsmarrbombs '"Clark. wththoutaurhonty, darned 
a nolation of the Geneva Convention 

Ciark applied the pronsmns of the 1979 Protocol I of the Geneta 
Conventions that the Cnited States did not ratify rather than the binding 
prowsions of the 1919 Genera Conventions."~ Generally the laws of land 
wanare pernut the use of enemy msignia to deceive the enemy before or 

a n d C u s r o m s o f i ~ a r o n L a n d  Ocr IS 

e OISO Infeld. zup,a no 
a l r a ) i  1eg1timare targ 

-k Sei Clark i u p m  note 1 at 16 
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after an m e d  engagement 2i6H~wever, Protocol I creates a blanket pro- 
hibitionagainst usingenemyinsigniaevenpreparatoly to aCtualattack.ZB' 
The United States objected to  this prows~on because the rule was im- 
practical; Some enemlea use this tactic and the United States wanted to 
reserve the option as well.'" The only unlawful deceptions, 01 "perfidy," 
are those designed to fool the enemy into believing that "he is entitled to, 
or obliged to accord protected status under the law of m e d  ~onf l i c t . " '~~  
Examples of perfidy include feigning surrender as a lure to  trap the en- 
emy and deceptions uang symbols like the Red Cross or Red Crescent 
that indicate an object is beyond legal attack.'go Such symbols may only 
be used to  identify those things that are actually entitled protective 
Sta.t"S.29l 

Ciarks example of the helicopters ul th  Iraqi marhngs would be a 
rnolation under the prousmns of Protocol I Because Iraq and the United 
States are not parties to  Protocol I, it does not apply.io2 Under customary 
laws of warfare, the use af such deceptions is allowed to prepare for 
attack.'03 Clarks version i s  that helicopters were used to place homing 
markers,21' an activity which is preparatoly to  attack 

G. The Bombing of Cit,ilian Targefs in I m p  

1. The Bombing of Cities and In~s twe tu re -C la rk  darned that 
the United States bombing of Iraq violated the pnncipie of discnrmna. 
tion by targeting cn'ihans to destroy the "essential f a d t i e s  and SUPPOR 
Systems of the entire Society to cripple a deveioping Third World 
coUntw."ZB' Clark asserted that "[t]hausands of civiiians were victims of 
lndiscnrmnate bombing by B - 5 2 ~ . " ~ "  Examples of the illegal objects of 
the bombing include "communications systems, 011 refineries, eiectnc 
generators, water treatment facilities, dams and t rmportatmn centers.''Zgr 

la The H w e  Convention pmhlbitr 'mproper me of the rnlllrw insignia and 
unlform ofthe enem) .Hague Conrention IT Respecting the Laws and Custom of War on 
Land. Ocf 18 1907 Bn 23, 36 Stat 2217, 2302 Howerer. the same conrention &o says 
that 'Ruses ofwar are considered permissible id Bn 24 

**-Seeed ~shleyRaach,RusesondPojrdy D e c e p a a n o u n n u A n n ~ d C ~ ~ ~ ~ ~  23U 
TOL L R i r  395. 115 (1992) 

2 " S ~ e t d  at415-16 
s c l d  at 400 
2By See t d  at 400-01 

See i d  at 407 
%@.See supra notes 31-39 and accompanimg ten  
'*"ee ~upm note 26; and ~ ~ ~ o m p m m n g f e i f  
w Srs swm nore 282 and accornpanirng text 
*@,See Clark. supra note 1, at  60 Agmn Clark cites the mqpropnate p r w ~ ~ i o n s  of 

9"ld at 74 
Id at 62 

Protocol lo f fhe  19i7GenewCom-entionsto defendthlsfhesu See id at 174-76 
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Customary law dictates that cmhans may not be the object of  at^ 
tack.-@' Hoaerer, 'economic targets such as power SOUICCS. mdustw. 
transportation, and command and control renters, are a l ~ a y s  legitimate 
targets Command and control, electrical production, communications. 
nuclear and biological and chemical warfare facilities, ports. ml refiner- 
ies, railroads, bndges, and miiitay storage Sites are legitimate targets 
which are subject to attack Despite Clarke objections to  the "bomb- 
ing of mdustnal and other pnmity sires "" It IS an accepted practice in 
the la% of wadare 

Clark also objected to the United States bombing af Iraqi Cities, 
stating that "[tjhere IS no way to bomb densely populated cities day after 
day and not kill ciiilians " Ciulian losses are allowed b the law of war 
promded the ciillians are not the object of the attack 
;uy- mles of IYU rhe attacker. the defender. and the c 
all share responsibiliw for avoiding cixllian casualhes Iraq faded to take 
steps reqwed by the d e s  of war LO Protect its c ~ h a n  population." 

Even a Middle East Watch report cntical of the United States ac- 
tions m the Gulf admits that the allies generally did ererghmg they fea- 
sibly could to pre\ent cirdmn cmualtles '"% 

P Bornbmg Xticlenr and Chemical Wtes-Clark also references 
rni ted States attacks on Iraqi nuclear and chemical n'arfare sites clam- 
mg that such attacks nolated h i c k  56of ProtocalIsprohibitionag~net 
attackmg installations contaming dangerous forces Jn6 If Protocol I ap- 
plies. Micle 56 only pertains If the attack may release the dangerous 
forces and cause severe ciiilian casualtm.''~ Clark n e ~ r  contended that 
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there was any release of dangerous forces from the attacks. Further- 
more. the provision is designed only to apply to those instaliat~ons de- 
voted to peaceful pulposes3" and therefore cannot be considered appli- 
cable to chemical weapons and nuclear bomb research sites. 

3 R e  Amnriyah 'Bomb Shelter"-Finally, Clark cited the attack 
on the Amariyah "bomb shelter" where he contended that "1,500 cml- 
ians, mostly women and children, were IdUed.SM There IS evidence that 
ths  facility was a command and control bunker m which the Iraqi gov- 
ernment, in violation of the d e s  af warfare, invited ciMians to  stay.i'O 
Ta afford Clark's arguments maximum latitude, aSsume that the shelter 
WBS used exclusnely by cimiians at  the time of the bombing. Then deter- 
mne whether the bombing was a reasonable mistake that often occurs 
in war when infomanon IS impeTfe~ t ,~ '~  or a deliberate effort to  murder 
civilians. Clark contended that the L'mted States h e w  that the facility 
was used by civilians because civilians had been using the shelter far 
weeks and the area was under frequent illr suIl;eiiiance.912 However, that 
1s a flimsy basis for contending that those who ordered the bombing ac- 
tually h e w  the shelter was used hy civilians. The Umted States sunreil- 
lance showed a facility that was camouflaged, nnged with barbed mire 
and had armed guards at  the doors.313 These signs do not indicate an air 

lutelyno b a n s u o d e r M l d e  56 
lOd Scr B O O ~ E  ET a, mpm note 307. u 351 The specfie nards  of Article 66 also 

applyonlyto nucleargeneraling statim and for t h a t r e a m  nuclear bomb researchfaah- 
ties hare noprotection under.9rncle 56 See id 

Clark. supra note I, at 70 
S10See41bertoR CoU.Jusfond L h j u s t  Wars l b F i i t u n o / C S  Palrcy.6TEIP IVI'L 

& C o w  L J  56,M(l082) 
1'1 A tragic iIustra~~mn that faulty information m war often leads to accidentd at- 

tacks and deaths IS found I" the high rate of 'fnendly fue" deaths amongst Omfed Stater 
farces m the Penian Gulf By Clarks v%m account. 37 ofthe 148 Amencan combat death! 
*ere from fnendly fire See Clark, mpio note 1. at 38 E ~ e n  when there r- not aeaie com- 
bat, confusion can lead to accidentd attacks In spite of redundant and Iophl9tlcated 
safeguards to protect agnnst mofaken Identity. on Appnl 13, 1884Amencan F-15C flghrels 
enforcing the posbbar "no ny zone' mer lraqshof do- f*o Amencan Black Hawk hehcop- 

28 There eramplelluggesrtharlfrecanaf~ackourompeople by aec ldenLthenre8ho  
may sometimes bomb cmhan3u1thoofthe mdmousmtemthe Clark acnbesfo the bomb- 
ing of t h e h a n g a h  shelter 

"'See Clark supra note I ,  BL 71 Yet Clark does not conlendthat Amencan combat 
deaths by fnendli fire *ere dellberate even though the Lnlted States slso had much better 
sourcerof~ormatlanfor~heieourounfroopswere SresvpmnafeSLI~daccomp~y-  
nlgtext 

See Steven Keeva, Lou'yer in the WarRoam 77 A.B.A J 82 (1981) 
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raid shelter'" If this tmly was an air raid shelter. then the Iraqi goxern- 
ment shares responsibility for the deaths." 

lXe 1-nparalleled Commitmmzt by the L'nited States to A w i d  
Cosuolt~es-"[t]he destruction of c15ihan and nonstrategic tar- 

gets m Iraq fell far short of the pounding of such targets by .hencan  and 
Blitish strategic bombing in U'orld War II."JLE "The e\idence is clear that 
the United States went to unprecedented lengths to avoid harm to ciiil- 
ians ''J-. ''Operation Desert Storm was the most discnminare campagn in 
history and Coaiirion forces took nsks mth  their own uimen that they 
were not obligated to take in order to minimize cinhan casualnes and 
damage IO cimlian 

Based on the a~arlable endence It IS clear that the Ll.S.&-.N 
coalition forces intended TO and did obsene the principle of 
discrimmation to a greater degree than any belligerents in 
mqor cantemporan u%rs. That they may not and should ha\e 
tned better may be conceded iuthout mtiatmg thlsjudglnent 

\l. Ramsey Clarks Credibility 

The preceding analysis places Rmsey Clarks credibility in ques- 
tion because he misapplied the rules of war agansr the Lhited States. 
The charges by a hich his Tnbunal "conmcted" promment Cmted Stares 
citizens were sufficiently vague as to  \miate rhe Geneva Conventions 
He misrepresented the relevant L'N. Secunty Council resolutions. and 
either misstated the facts or the applicable international law Why would 
a renowned person so nciousl? artack his own nation to the exclusion of 
all orhers'? 

A possible answer to this question IS also found in Ramsey Clarks 
book Clarks real agenda has narhing 10 do ui th  specific conduct of the 
Cmted States in the Persian Gulf \Yar The final chapters of his book 
establish that he IS motirated by a concept of a one-world government to 
redistribute wealth from the nch nations to the poor ones 

Clark expressed his contempt for .hel ican wealth and consump- 

After World War I1 and into the 1960s the Cnited States, with 

tlO" as follows. 
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5 percent of the worlds population, consumed more than half 
its product. Within the United States, the concentration of 
wealth and difference in condamns between nch and poor far 
exceeds that of any other developed countly , The Ameli- 
can people outconsume any in histaw, seemngly as an end in 
LtSelf and almost ob ihaus  to the effect on their phys~cal and 
moral health or on the planet and all Its people. . . Millians of 
people m other counmes have been infected by the contagion 
of U S  matendism and its glolilicatlon af biialence shrouded 
in the ciaah of freedom, democracy, goad wlll, friendship, and 
muitiethnic harmony peddled by American propaganda and 
cultural impenaiism 

Clark cantradlcts himself by declanng the "belief that governments wdl 
solve our problems may be the most dangerous opiate of the people"321 
but then proposes a "federal System of international governance, del- 
egating to  the U N. powen to  secure peace, regulate international eca- 
nomic actimty, and prolzde social justice for This body would 
have broad powers including the autholity to tsx nations323 and acheve 
many goals, which include redistnbution of wealth from nch countries 
to poor Additlonaiil, Clark's world government would have its 

Clark's utopian vision of the world as one people in government 
and society has merit but It has nothing to do with the conduct of the 
UNted States inthe Persian Gulf War. Clark's accusations of UNted States 
war climes in the Gulf are motivated by nothing his multifarious agenda 
for global government and wealth redlstribution T h s  IS an intellectually 
dishonest approach. 

oun almy.32' 

VlI. Conclusion 

The United States fought the Persian Gulf War with a concern for 
the laws of warfare that is unprecedented Lawyers assisted tactical cam- 
manders in every phase of the operatian and their advice altered meth- 

Clark supm note I at 227-28 
I d  at 233 
i d  at 237 

"'j Id at 238 
Id at 21314 This aorerful world mrernrnenf vould have the mandate and the 
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ads and tactics "' The Umted States exceeded the requirements of the 
mles of war to  avoid umeces~an suffenng This desne affected deci- 
~ i o n  rnaldng at the most fundamental level. For example. the maneuver 
pian far the ground campaign was selected for its avoidance of popu- 
lated This decision to move the center of the ground war to the 
deself greatly increased the discriminatory nature of the campmgn. re- 
ducing civilian casualties m 

The bias in Clarks numerous allegations 1s established by mahng 
the United States the sole Wlain m the u~ar and presenting an unrelated 
agenda for global nealth distribuuon. Clarks charges have no merit m 
international law In the end, Clark allowed his POI~LCII convictions to 
contaminate his judgment At best one could mew h e  book and the re- 
sults of his Tribunal as a brief by a panisan parry. However, this is a bnef 
that l a c k  credtbility 

In war, the "suffenng permitted within the rules of international 
law is sturuung. Unforiunately, Clark has ignored this and imposed an 
the United States his preferred rules of wufare that have no relation to 
lnternatlonal law 

Whether the hellish nature of war can be overcome 1s a worthy 
question for all to pursue But the ~ S S U ~  of whether the United States 
committed war crimes m the Penian Gulf invokes smcific Ouestions of 
law and fact that generally are ascertainable 
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STARS IN THEIR COURSES: 
TEE GE'ITYSBUBG 

CAMPAIGN JUNE-JUIX 1868' 

In "Stars In T h ~ i r  Courses. The Gettysburg Campozgn June-July 
1863," Shelby Fame demonstrates that he is the finest narrative histo- 
nan m Amencan literature. Foot& abllity to combine character, person- 
ality, and fate into a narrative describing the mosaic of histom sets the 
standardforNstoncal*t~g. The title oftlus book, takenfromDebroah's 
biblical victory song m the B o o k  of Judges. explans Fade 's  theme the 
s t m  in their cmrse~ fought Robert E Lee at  Getrysburg m July 1863. 

.mer the w t o n e s  at Fredencksburg and Chancellorsullle, Lee felt 
that his troops were mnulncible. "They hili go anywhere and do anythng, 
if properly led " Foote assem that t h s  behef, combmed wlth the aura 
surroundmg Lee and the death of Stonewall Jackson at Chancellanuiile, 
sealed the Confederate's defeat a t  Gettysburg. According to  Faote, 
Jackson's death was of particular sigmiicance. It forced a complete reor- 
ganization of the m y  from TWO carps, of four divisions each, to three 
C O T S ,  each with three dimsmns. It also forced the promotion of men 
who were not ready far the increased responsibilities. The leadershp of 
Lee's mnmcible troops at  Gettysburg proved far different from that at the 
pre'lous Confederate nctones. 

Foote also asserts that politics motmted Lee to advocate a nonh- 
em invasion Lee argued, a t  a senes af meetings with President Jeffemon 
D a m  and the Confederate cabmet, that the invasmn wovld accomplish 
the following objectives h r s t ,  an invasion would encourage Narthem- 
em who favored arbitration over war  Second, a successful campugn 
would hasten foreign recognition and mtenwtion in the war. Rnally. a 
decisive defeat of the Union h s  would mssibiy resuit m a fail of the 
northern capital. The last two arguments-appealed to President D a i s  
because he believed that they rere  the keys to nctary over the superior 
Union forces. 

The march into Pennsylvania began w t h  a fatal disagreement be- 
tween Lee and the commander of the Confederate Rrst  Cams, Lieuten- 
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ant Generaldames Longstreet Longstreet. a h o  was opposed to anonhern 
invasion, preferred defensive tacucs Lee. like Jackson was an offensive 
strategic and tactical commander Tius disagreement 1s the foundation 
of Foote's central proposition Lee's offensive temperament-coupled 
a i th  his desne to end the C n l  War-led to  Pickett's charge and med- 
table defeat Fmte  masterfully suppans this proposition with an engross- 
mg narrative style and liberal use of quotes from pamapants in the battle 
Foote clearly believes that human foibles. nrnmg, and unintentional in- 
tangible erents plag a significant role in rni1ita.q history 

In arganmng the northern march, Lee's order to llqor General J E B 
S tum,  the Confederate cavaln. commander, was an early omen of the 
disaster that lay ahead m Gettysburg This order directed Stuart to cross 
the Potomac and piace the cavalm an the nght flank of the Confederate 
Second Corps. commanded by Lieutenant General Richard Enell The 
cavalry vauld act as a screen and keep the invading a m y  infamed of 
Union movements Hanever. Lee modified this order at Stuan's sugges- 
tion, to allow the cawln. to move east and around the rear of the Union 
A m y  Leeconmtioned thls modiflcauoni~ithanote of caution "Be hatch- 
ful and circumspect m all your movements." Stuart's faallure to  follow 
this order resulted m Lee movlng blindly Into Pennsylvania u?thout any 
tactical intelligence on Union Army rnmements 

The h y  of the Potomac had * o m  problems. In the ten months 
preceding Gettysburg, the L h o n  m y  had fought under four different 
commanden Second blanassas under Pope; Antietam under McClellan; 
Fredencksburg under Burnside: and Chanceilors\ille under Hooker Lee 
could claim unquestioned success m three out of the four battles Ac- 
cording TO Faote. the best that the Union commanders could claim has 
that they had sunxed  President Lmcoln, facing a fifth mqar battle, agan 
changed commanden and appointed George hIeadQ Foate thoroughly 
analyzes the political pressure an the Uman .4my leadership. focusing 
particularly on the lack of trust and confidence in Hooker Foote 
mslghtfuily concludes that, even though Meade had more command in- 
dependence the Umon . h y  now faced an enemy movlng north Of the 
POtomae 

However. that enemy faced a problem that has plagued command- 
ers rhroughout the history of warfare lack Of intelligence on the 
opponent's position Foote skillfully places the reader ln Lee's mind; a 
mmd filled xi th  anxiety because of the "sound-proof cuman'  that derel- 
oped when S t u n  did not promde any tacncd information on the Union 
Army's movements. Stualt was in no position LO assist L?e because the 
. h ~ y  of the Potomac had moved betheen the cavail). commander and 
the Army of liorthern V~rgmla W u t  Lee encountered in Pennsyhama 
would be a surpnse. an unrelcomed prospect in war Foote moungly 
r n t e s  as folloius: 
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Coincidence refused to mesh for the general who, six weeks 
ago in Richmond, had cast his vote for the long chance. Fortu- 
ityitseif, as thedead lygame~~ldedmove  bymore,appeared 
to  conform to a pattern of hard luck; so much so, indeed, that 
m time men would say of Lee, as Jael had said ai Sisera after 
she drove th5 tent peg into his temple, that the stars m their 
counes had fought against him. 

The three-day battle at Gettysburg began, as battles have thraugh- 
out histoly, with an innocent action devoid of operational or tactical can- 
sideration. Foote descnbes Brigadier General Hemy Heths decision to  
send a Confederate brigade into Gettysburg to  requisition a supply of 
shoes as an exampie of this type of acnon. This decision forced both Lee 
and Meade's hand as Heth's soldiers encountered Union cavalry com- 
manded by the hard fighting John Buford Thus, the unplanned engage- 
ment at Gettysburg caused the convergence of two d e s  onto ground 
not chosen by either Lee or Meade. 

The heart of Foot& assessment of Gettysburg 1s that fate, rather 
than rmhtaq calculation, chose this location as the pivotal battle of the 
Civil War.  Fmte  demonstrates this assessment by recounmg in riveung 
nmative the clash between Lee and Longstreet concerning campagn 
tactics Foote believes that m Lee's mnd .  Gettysburg, regardless of the 
outcome, would decide the future course of the war The author con- 
vincingly portrays Lee as a man directed by destiny rather than militay 
reality 

The first of the three day8 at Gettysburg supporn Foot& assess- 
ment af the battie. Eweil's failure to take Cemetely Hill, the high ground 
at the northern end of the "fishhook" shaped battiefieid, resulted from an 
"strange paralysis of aiii." This was uncharacteristic of Ewell. The nor- 
mally decisive Confederate commander possessed asound grasp of strat- 
egy and tactics. This faiiure allowed Meade to reinforce this area during 
the night It also farced Lee to focus an the southern end of the fishhook 
on the second day 

The attack at  the southern end. Little Round Top, the Devils Den, 
and Cemetely Ridge, also ebidences Foote's view that Gettysburg was 
decided more by crcumtance rather than strategy and tactics Lee de- 
c,dedonanassaultnortheastuptheEm~tsburgRoadtocrushtheUruan 
left flank an Cemetery Ridge Lee instructed EweU to  launch a simulta- 
neous assault on the northern end against Culp's Hill and Cemetery Hili 
Longstreet and his dmsmn commanders opposed this strategy. They 
advocated a movement around the Umon left and an attack on Meade's 
flank and rear 

Lee refused to alter his decision. Fmte  asserts that the result was a 
disorganized attack w t h  '"no hard-core tactical plan to  cany it through 



278 MILITARY LAW REVIEW [Vol. 146 

the bungling 'I Foate's nmatme depicting the plight of the Confedelate 
and L'nion infantn 1s m o m g .  cnsp. and a wondeflul blend of detal  and 
emotion. As the sun set at the end of the second day. Fmte a g m  places 
the reader in Lee's mind The Confederate commander decides to stake 
ewythmg on an attack the next morning aganst the Union center. Lee 
decided this without consulting any of his subordinate commanders 

The opposite approach was occurring at the Union headquarters. 
Meade held a council of war that evening \vith hs c o p s  commanders. 
He put the tactical decision to  a rote. The vote was to remain and wait 
for the next Confederate artack. Fmte  prondes interesting detals an 
the scene at the Union .Amy headquarters.  The author notes that. not- 
withstanding the vote, Sleade f a m e d  a withdrawal History only can 
speculate the result if the vote had supported Sleade's personal opinion 
However. Fmte  states that hleade h e w  that Lee would attack the c e n ~  
ter because the prenous attacks had failed to  penetrate the Union flanks. 

Foote's descnption of the third and final dar at Gettysburg 1s the 
most moving narrative in the book FOOL? begins by describing 
Longstrert's reaction to Lee's plan for an infantry assault on the Union 
center The Confederate Firs! Corps commander knew that an assault on 
this fortified position uas gomg to fal. Longstreet told Lee that "it 1s my 
opinion that no 13,000 men ever arrayed for battle can take that porn 
tian. Foote indicates that Longstreet paswely accepted Lee's decision 

The final attack began wah a Confederate artilleq bombardment 
from more than 140 guns Fame states that "this U O U M  be the grearest 
concentralion of artillen ever assembled for a single purpose on the con- 
tinent " It was designed to  soften the Union renter before rhe assault It 
failed as most of rhe shots went long After the bombardment. the Con- 
federate mfantq,  commanded in pa?  by Ilqor General George Prket t .  
moved out from the woad line The "well-dressed long grei imes"marched 
in formation and into history 

Foote's descnprion of Pickett's charge 1s a biilliant narratne can- 
cerning men \rho fought with distinction and uncommon bravery m the 
face of unspeakable horror. The descnption 1s liberallr inrerspersed w i h  
quotes from commanders and soldiers Fmte  promdee the reader w t h  
an intimate knowledge of the fighting that occurred in that open field 
just south of Gettysburg The Confederate bewilderment in defeat and 
the L-nion elation leap from the page as Pickett's charge unfolds After 
the assault, Foot? follows Lee through the Confederate rear area as the 
army commander repearedly apologizes. "It's all m) fault. I thought my 
men aere iniincible " Foote concludes by tracing the long road back to 
Iirgmia for Lee and hleade's failure to take the initiative The Vnmn com- 
mander left that to  Grant in the Tilderness and at Appomattox 
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Foate’s book is for the reader who deslres an evocative account of 
Gettysburg based on documents produced by the partic~pants. Foote in- 
cludes excellent maps of the campagn. The author effodessly blends 
narration, biography, and detail into a sweeping panoramic description 
of a battle wluch arguably changed the corne of Amencan history The 
three.day battle produced more than 60,000 casualties. F m t e  convinces 
the reader that GettyJburg cost the Confederacy much more than just 
the lives of those soldiers in the long grey lines 
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LENIN'S TOMB: THE LAST DAYS OF THE 
SOVIET EMPIRE' 

Author David Remnick has compiled a tremendous work on the 
collapse of the Soiiet Union (USSR), witnessing it tinthand as a Wash-  
ington Post correspondent from 1988 to 1992 Dunng that time. he gained 
an insider's perspectire an the revelations of Russia's IOI~UOUS histon. 
under Communism In his hook. he focuses on the latter days of rhe 
Gorbachev era-mcludmg the unsuccessful 1991 coup detat, the l ise of 
Boris Telrsin, and rhe 1992 'mal of the old regime," at the end of which 
the Russian Constitutional Coun ruled Communism illegal as a national 
entity. 

The more interesting but depressing portions of this work. haw- 
ever, involve Rernmcks journeys across the farmer CSSR. mtemewmg 
people no longer afraid of \oicmg their opinions. Their revelations and 
insights could melt the h e m s  of wen the coldest ~rarriors. Lmi7i's Tam b 
IS a heartbreaking tale about the collapse of the Soiiet Union and the 
state to  which it has sunk Remnick paints a picture of ternble suffenng, 
of a nation recently regarded as equal or superior to the L-mred States 
because of 11s militan. strength. but a1 the same time a counrn. That has 
Third World livlng conditions 

This hook will educate both the ignorant and knowledgeable One 
will  better undersrand the monumental tasks aw-mung Russian President 
Boris YeltSin and his successors if Russia 1s ever to overcome its ruinous 
Communisr legacy 

Inameetingnith Stalm. George Bernard Shais'sira\eling com- 
panion Lads Astor asked. "How long will you go on killmg 

".4s long as necessaq- " Stalin replied.' 

peoplen" 

Stalin LS the leader under whose leadership the country built 
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socialism in temble condihons R e  are saying, "Look at haw 
awful our lives were Veil, our lives were hard, but everyone 
had the belief that ne would lire better and our children and 
grandchildren would hve bettersWl People mth  nothmg could 
acheve somethmg. And now what' Now do we have trust and 
fath in the future? I think in the four years of perestroika, 
they have undelrmned the trust of worldng people. . . because 
they have spit an our past * 

Russians today struggle with the legacy of their past. w t h  opimons 
split between glonkicatlon and uiuication This debate was intensified 
by one of the themes Remnick weaves throughout the baak the "return 
of history'' and tmth. Mule this theme may not seem so momentous to 
Amencans, It 1s avenvhelmmg to the average Russian The Cammumst 
leadership lied to the people for seventy-five years so that they became 
accustomed to it. Cammumst leaders concealed or exaggerated the truth 
As authonties gradually lifted press restrictions dunng the Gorbachev 
era, however, the flood of tmth began Newspaper editors plinted the 
secrets af the past as rapidly as poesibie Part of the struggle that the 
Russians expenence 1s exemplified by the release of repressed miorma- 
tion, addressing the many question3 which autholicies never answered 
truthfully during the years of Communist rule. Many of the questions 
dealt with the whereabouts of ioved ones who had "&sappeared" over 
the y e m  The people irutially reacted to these revelations with exhilara- 
tion, but later with exhaustion One wnter remarked, "People want a 
little pleasure. If they have to read about another concentration camp, 
they'll die ''4 

History, when it returned, was unforgiving Remnick illustrates this 
theme throughout the book, beginlung ui th  a gruesome mgnette about 
the "Katym Forest Massacre" during the Second World War The author 
tells of a colanei in the Samet Militmy Prosecutor's office dgging near 
the city of Kalinin in 1981. He kinds bullet-shattered skulls, worm-eaten 
boom. and scraps of Palish militan, uniforms Siowly he uncovers what 
the world has long erpected but what the Russians until recently have 
never admitted that the massacres of over fifteen thousand Polish offi- 
cers near K a h n ,  Katyn, and Starobelsk, Poland, were camed out not by 
the Germans m 1841, but by the Sovlet Secret Pohce, the N W E  (the 
precursor to the KGB) m 1840 

Interwoven with this onslaught of history and truth is a frank as- 

' I d  at82 
* I d  at 538 
' I d  at51 
l i d  a t 3  
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sessment af the tme impact of Communism in general (and of Joseph 
Stalin in particular) on the Soviet Union. Throughout the book, the reader 
can sense a "lovehate" relationship that the citizenv had w t h  Cammu- 
nism and Stdin The increased awareness of Stalm's impact an Smiiet 
history coupled ul th  the accelerating breakdown in law and order that 
citizens are now experiencing, means that both emotions are increasing 
m intensity Many still loathe him for the brutal tyanny he waged against 
his own people. Othen,  however demonstrate for a return of Stdimst 
law and order to reverse the anarchy now gnpping Russian society 

Vignettes Stress that Commumsm simply crushed the Russian 
people. Stalin, or leaden under his direction rather than foreign e n e m ~ s ,  
committed some of the cruelest ac t s  

That smell you smell now was three times as bad: blood in the 
mc. People would lean out their wndows and puke all night 
and the dogs howled until d a w .  Sometimes they'd find a dog 
with an m or a leg nallnng through the grareyard 

This passage descnbes the grounds of the Danskoi Monastery out- 
side Moscow where the NKID ialled enornous numben of rictims dur- 
ing the "purges' of 1930 to 1942 Although many Americans h o w  that 
Stalin conducted purges agmnst his own people while he led the USSR, 
few appreciate the breadth. Substantial emdence only recently has be- 
come available: 

See this gate? Well, evev mght trucks stacked with bodes 
came back here and dumped the dead in a heap. They'd al- 
ready been shot m the back of the head-you bleed less that 
way--attheLubyankapnsonorattheMili~Callegium. They 
stacked the bodies in old wooden ammunition crates. The 
workers staked up the underground ovens. . . to about twelve 
hundred degrees centigrade. To make things nice and official 
they even had professional witnesses who countersigned the 
vmous documents When the bodies were burned they were 
reduced to ash and some chips of bane, maybe some teeth. 
Then they buned the ashes in a big pit . [Tlhe pit had been 
five yards deep and twenty feet square and when It was filled 
completely w t h  ashes-hundreds and hundreds of pounds of 
ash-the Secret police paved it over w t h  asphalt. . . 
When the purges were at  thex peak, the furnaces worked all 
lushtandthedamesofthechurchesandtheraofsofthehouses 
here were covered w t h  ash. There was a fine dust of ash an 
the snow? 
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At the same time, however, parts of Russia still yeam for the return 
of Stalmmsm. that is, the image of law and order that the USSR under 
Stalin represented. Same Russians still articulate Stalinist philosophy, 
Strengthened in their comiictmn by worsening economic conditions 

The thing 1s. h e  may not need an iron hand, but in any state 
there must be order This IS not a state we hare noh. it is 
like some anarchistic gathenng When there is such a gather- 
ing, there IS no state. na order. no nothing A state, above all. 
means order, order, order lo 

.4z IS the unfolding af the past was not troubling enough, the State 
of Russia today 1s even more appalling. The chapter entitled "Poor Folk 
is one of the most gnpping in the book 

There was also the sheer cmmminess of the thngs that you 
could find the plastic shoes, the sulfurous mineral water, the 
collapsible apatment  bmldmgs. The decrepitude of ordinary 
life imitated the soul and skin Towels scratched after one 
washmg, milk soured m a day, cars collapsed upon purchase. 
The leading cause of house tires in the Somet Union was tele- 
w s m  setS that exploded spontaneously. d l  of it kept people 
in a constant state of m i s q  

Chldren fell sick for many reasons, but mainly they suffered from 
The effect of the cotton "monoculture," the obsession with a cotton crop 
at all COSTS. Working m the cotton fields, the children often drank from 
inigation S O U T C ~ S  poisoned with pesticides and toxic minerals. In the 
regions near the Aral Sea. which had been ruined through a mad scheme 
to irngate the cotton fields by diverting the nvers into the sea, the pol- 
sons m the dnnhng  water nere so intense that children were tahng 
them m through them mother's breast milk. Even seeing a doctor prayed 
dangerous at times. In the first year af their lives, Turkmeruan children 
were given an average of two hundred to four hundred mjiecoans, com- 
pared to  three to five for American children. It was nothing systematic. 
The doctors threw everytong they had at the  children. Within a few years 
the effect of the vaccines was close to  z 8 r . 0 . ~ ~  

The sad tale of Magnitagorsk also is telling for its comment- on 

Magmtogonk became B legend of the (Second W'orld) [Wlar. 
Because it produced the steel for half of the tanks and one 
third of the atiilely used to defeat the Nazis, people began 

Sodet industrial life. 
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refernng to the mills as "Hitler's grave " But hlagnitogorsk 
never stopped running on a wartime mentality The ulumate 
bosses, the ministers m hIoscaw measured success in sheer 
quantity Sever mind that orher countries were beginning to 
produce modem steel alloys that brought the weight of a re- 
fngerator down TO a hundred pounds not four hundred never 
mind that pollution got so bad that the clouds of pmsm abore 
the city decreased sunlight 40 percent. But the Lrnin Steel 
Korks. the biggest mill in the P orid, kept churning on in igna- 
rant isolation .hd always the command aas 'Ware steell" 

hlagmtogorsk 1s a classic Stalinist city. . TVe built an au- 
tonomous company town that pushed away eiery ~ultural 
economic and political deielopmeiit m the cmhzed world 
We existed and still do exist, for the sake of a machine thar 
doesn't e\en uork 

I stayed a week m Magnmgorsk as a guest of the city coro- 
ner, Oleg Tefrernov. Oleg was m his earl)- forties. and he had a 
smoker's cough that plagued him without end He did not 
smoke He suffered,  as did most of t he  citizens of 
hlagmtogorsk from the habit of breathing 

\Ve wake early and drove to the top of a hill to  get a sense of 
the biggest company townydeverseen The Lemn Steel\Tarks 
stretched seven miles along the left bank of Factoq Lake The 
plant u as m full operation d q  and night, gnndmg out sixteen 
m~llian tons of steel every year The smokestacks never 
stopped pumping poison. a sickly mix of yellow. gray, green. 
and bluish smoke that shifted in color, depending on the light 
According to a report by the local envmonmental protection 
committee, the my's  industnes dumped one million tons a i  
pollution annually. Satellite pictures show that the mills have 
produced a cone of ruined air and soil 120 miles long and 40 
miles wide In winter. the snow was crusted black, in sum- 
mer the grass grew m sad brownish tufts 

[A]r one rime or another m their lives, 90 percent of the chil- 
dren of %lagrutogarsk suffered from pollution-relared illnesses 
chronic bronchitis, asthma. allergies. even cancers . [Bjirth 
defects doubled betw-een 1980 and 1990. At the city morgue, 
Oleg sun eyed the morning's corpses. A worker with collapsed 
lungs. 4 little girl dead from asthma. a weakened heart or 
both 

, J d  r f l l l - l l  
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Oleg lived on the "good side'' of Illagnitogorsk; the bad side 
being dounwind from the plant, the "left bank " One of the 
worst neighborhoods in the city was one of the oldest, Hard- 
ware Square. The air there was especially foul and gassy; you 
could taste the dust on your tongue. In room after mom in one 
of the barracks, old women stared blankly out of windows, 
children were as filthy as any street Idd m the banios of Lima. 
At eight o'clock in the morning at the health clinic on Hard. 
ware Square, groups of a dozen children got ultraviolet treat- 
menm anddranktheirdai ly"o~gencoc~ls ,"amscoussoup 
of fruit juice, herbs, and sugar infused with pure oxygen. Older 
patients came in just t o  take a few pulls from an oxygen 
tank . . . 
The trap seemed inescapable, as inescapable as the system 
itself Far all the excitement in the big c i t m  over glasnost 
and the new parliament, the great majority of the people in 
the Soviet Union felt trapped, cogs m a system that not only 
oppressed them, but also f d e d  to  prmide a decent, minimal 
standard of living. "Our warken are soldien, shock troops 
who sewe a maclune. . . . They wear the shoes the factory 
gives them. They Idll themselves worhng and they go home. 
.411 the spirit LS drained out of them. We created a city of 
robots 

Commumsm impovenshed virtually the entre Russian people for 
the foreseeable future. Yeltsm and his S U C C ~ S S O ~ S  must substantially 
improve the desperate state in which an overwhelming number of Rus. 
sian citizens find themselves 

Ten years have passed since the walls of the USSR began to  crack 
open. Despite the breathtahng change enveloping Russia since that time, 
hope of pos~twe change has dismpated. The liberal intelligentsia lament 
that Russia's changes have not been m the direction that they had hoped. 
The sudden influx of unrestrained capitalism has changed the priorities 
of the average Russian to  maldng money over all else Correspondingly, 
the decline of intellectual life in Russian society has proceeded apace 
Given that it was the very ideas of the liberal intelligentsia that first ai- 
lowed pereswoika to  flounsh, thoughtful Russians find the m m n t  lack 
of pursuit of intellectual life among the populace a most alarming trend, 
especially since Russia has enJoyed a nch intellectual life for centuries. 
Despite the incredible suffering borne by Its people, Russian acheve- 
ments in literature are among the world's finest Yet R e m c k  tells the 
reader that for the young, there is just no SIMB, na prestige, in pursuing 
intellectual At Moscow State University, gaining admission to the 

' I d  atZ14-LE 
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humamties department is automauc. eveqone wants to leam fmance.l' 
One Russian journalist. dining with the author m a plush Italian restau- 
rant manew Geman-owned hotel (thheKernpinskz) acrossfromrhe Krem~ 
lm commented sadly. 

I am a cy~nlc. maybe a realist. but there 1s no more moral a". 
Thonty m Russia. Russia IS a countn in The stage of plimitire 
accumulation of capital Look around you at this restaurant 
VhaT will dinner cost? At least one hundred dollars right? An 
average hloscoa salq for a month In the nineteenth century 
there aere landlords and peasants and no thought of mixing 
Them But 11011- erevonc thinks he has a nght to hare dinner 
at the Kenipinski And everyone wants 11 This IS all anyone 
thinks abour. They don't think about nmels or plays or po- 
e t q .  If it IS true that ewljthing m .America 1s about dollars. I[ 
E even more true m a  m Russia This 1s a hungn countq and 
IT wants to be fed.l. 

.h ienca credits farmer Sonet leader )hkhml Gorbachev who came 
to power approximately ten years ago, -7th usheling ~n the era of glasnost 
(openness) and perestroika (restructuring) m the USSR Many Rusnans. 
howe\er regard him as a traitor and blame him for at least some of Their 
current i l ls I' C n m e  has men drammcally and iiolence E gnaaing away 
at Russia's fnnges Many propk are in despair " 

The future of democracy or even srability in Russia IS nor promis- 
ing 4 stalemate betireen Yeltsm and his pohncal opponents in the R u s ~  
sianparliament gradually hardened into gndlock betheen 1991 and 1993. 
This culminated in an attempted coup t e t a t  m October 1993 by Vice 
President  Aleksandr Rutskoi and Parliament Speaker  Ruslan 
lihasbulatov.2- Teltsin wm farced to call in the Army to violently sup- 
press the coup Both men II erejmled, but freed fire months lawr despite 

Giren current crcumstances the future of democracy in Russia 
appears on hold Even Yeltsm's adee have admitted that the ~llusmn of a 
srnoorh and snift transfer from a Communist dictatorship to a free-mar- 

Yeltsm's protests 
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ket democracy IS gone.23 Russian author Aiexsandr Solzhenitsyn, who 
returned to Russia in 1894 after a twenty-year exile toid the Russian par- 
liament in October 1994 that “there is no democracy in Russia, only suf- 
fe~ing.”~‘  The lise of ultra-nationalist Viadimir Zhirinovsky (whom, ac- 
cording to  Remnick, Russia and the world cannot afford) h m  been in 
response to Yeltsids relative inaction in building supporl for radical eco- 
nomc refoms that have proved painful to millions of Russia’s 
moient i v m i o n  of Chechnya in December 1994 and the ongoing war 
there frays world confidence that Russia m e m  to  sincerely embrace 
democracy as a long-term form of government. 

The book closes m t h  the author’s interview of Soizhenitsym just 
before he returned to  Russia in 1994. Soizhenitsyn’s quote, and the titie 
of the afterword, “The Heart is Not Yet Joyfui,” is prophetic. Despite 
ha\.ing shaken its emslung burden, Russia is “coming out of Communism 
an the most twisted, painful, and awkward path.”z6 Perhaps the Russians’ 
most daunting challenge is to not allow themselves to  fall back under it. 
While contempiatiig this boa!& enormous portent for Russia’s future, 
the reader-panieulariy the military reader-f L a d s  Tomb should 
consider that the future of United States natlonal secunty will in large 
measure depend on whether the Russians successfully meet that 
challenge 
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WAR AND ANTI-WAR 
SURVIVAL. AT TEE DAWN OF TEE 

2 1ST CENTURY 

The latest copy ofA,my Focus, entitled ForceXXI. contains quotes 
from W a r  ond Anfz-R'w to explain how the future battlefield will be 
influenced h i  "third v + a d  aarfare Speaker of the United States House 
of Representatives, Sew Gmgnch. has one of the Tofflers' pnor books. 
The mird Waue, an his reading list for freshman Congressmen. .Uan and 
Heidi Taftler are influencing . h e n c a n  pohticai thought and shaping the 
debate about the future of ivarfare. 

The Tafflen c o m e d t h e t e r m " t h i r d w ~ ~ ~ " ~ d  themmnovatatlre thnk-  
mg and anginal teminolagv about third wave marfare permeate contem- 
poriuy- m h t a v  doctrine. To know what ail the hoopla is about read U'av 
and Anti-Wa?. 

The Tofflers theonze that "the way we make wealth 1s the way we 
make war." In their earlier book, The Third Rbce, the5 argued that the 
world IS momng into a third wave of economic derelopment. Histow's 
first wave was agncultural Then came the industrial second waie. Nom 
society is monng into the information age: the third ~ a v e  

In Waar and Anlt-lVn?, the Tofflers examine rhe nulitmy side of the 
equation They argue that modem warfare IS monng into Its third wave 
in response to economic development In War and Antt-Woor the Tofflers 
not only classify the three ' ' i va~e~ ' '  of warfare. they also predict the fu- 
ture of rhird wave warfare. According to the Tofflers. the future a n t m a r  
(1 e .peace) cannot be fought unless the future of warfare IS understood 

The three \saves of narfare represent a historic progression Hwv-  
ever. because all nations hme  not progressed at the same pace. warfare 
is currently bemg fought m all three forms. According to the authors, 
nations must recognize and compensate for these differences in econo- 
mies and in warfare d they desire peace 

First wave warfaare LS based on an agranan economy It IS fought 
for land-to accumulate wealth through agnculture. Second wate mar- 

. *rim & HEIDI T a i n ~ n  FIR A\" .A\ri-W~n (Little. Brown R Ca LRBB) 301 page: 
$22 Rb (hardcmer) 

"dud%pidrocareGeneralr Comr,Cmted Sidifesirmg Writrenuhenassigned h l a  
Srudent 43d Jvdgeldvocafe Officer Graduate Caume Ihekdge Adiocate General's School 
Lnaed Starer .h> Charlotresulli Virginia 
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fare i s  charactelized by industrial-age war. The major second wave wan 
were fought over power shifts as the economy moved into the second 
wave. At ITS peak,  second wave warfare was also epitomized by caloru- 
zation w m  fought to  acquire raw matedals or to open markets. The 
Tafflen saw rhe .American Cidl War,  among orhen, as a classw second 
wave struggle for power: a battle between the hdustlial (second wave) 
North, and the agralian (flrst wave) South. 

Third wave warfare is infomation warfare that has grown from the 
semicemiented, technologically centered economy. Deseli Storm was 
the first mgor war to  employ this new' third wave technology. Smart 
bombs, satellite imagery, remotely piloted reconnmssance planes, net- 
aorked computer communicanons: these are the weapons of t h rd  wave 
hadare 

Deselt S t a m  was a war without a "front line" where infamation 
and howledge were used by one side to destroy the enemy's ability to 
use its mformation and communications systems The Tofflers charac- 
tenze ths progresson m warfare as B mobement from "brute force" to 
"bran force." 

The Tofflen' assessment of t h rd  wave warfare 1s c e m n l y  thought 
p r a v o k h g  Kot only do they rake a novel look at the history and future of 
warfare, they also name past and future trends. By identifsing and nam. 
ing these trends, the Tafflers have influenced the military and public 
debate. 

Readers u i i i  be fascinated by their abiiiry to find or create a ward 
whenever a phenomenon is discussed. With the militan, penchant for 
jargon, these t e r n  wall appear agan. "%le&atizatian" desclibes the "lis- 
mg ubiquity and importance of the media." Global economies, worid- 
wide computer networks ,  and multinational corporations are creating 
the "sofwdged state." "Dipio-dither"-descnbes the worlds response to  
the beginning of hostilities in the former Yugosiama. 

War and Anti-War a h  i s  natew-orthy for its inventive look at the 
future technology of warfare. In a chapter entitled "Da \'mc~ Dreams," a 
reference to Da Vinci's prescient drawings of flymg machmes, they de- 
sclibe the possible weapons of the future. synthebc telepathy to read the 
enemy's mind an exo-skeletal S u t  that could walk for the soldier while 
he sleeps: the nano-machines that "would be small enough to  operate 
like submannes in the bloodstream of humans.' weapons that could tng- 
ger earthquakes or \olcaruc eruptions with electromagnetic waves, and 
"dream mine" that could recognize a target by its acoustic signature and 
then pop up and fire a shaped charge at the appropliate target. 

It IS e a ~ y  to d m m s s  these ideas as science-fletmn, until Da Vinm 
and his sketches of flymg machines are remembered. If anythmg, the 
p a t  tells that predictions for future technology c m o t  be determined, 
hawever, creations cannot occur without dreams. 
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The Tofflers also look into their crystal ball to describe the breed- 
ing grounds for future wars. They see nuclear threate from drug cateis, 
"terror organizations. religious movements, corporations, and other 
nonnational forces" (which they tern "global gladiators"). .Utematively, 
there could be a 'world-wide meitdom of the money system" caused by 
a global depression of the new global economy. 

The authors identify several nations where celtain regions are mov- 
ing into second and third wave economies while the remainder of the 
naaon remains mired in f m t  wave poverty. In places like China, India, 
and Brazil they wam that cinl war could ensue when these developing 
reglons rebel against financing the rest of the country To support this 
argument, they pomt to the wealthier regions of the Sovliet Union as the 
f ln t  to break away. 

After loolong at the Sman weapons of Desert Storm and at future 
elecvonic and robotic warfare, the Tafflen also explore the posslblllty 
of "War mthout blood." In many ways, this is the essence of their anti- 
w a ~  theory They applaud efforts to  develop technologies ihat can "an- 
tnpate,  detect. preclude, or negate the use of lethal [weapons], thereby 
minimizing the hlhng of people " 

It is anappealmg thought W e n  they writeabout usingthese"weap- 
om" during UN peacekeeping operations to "Separate and & s m  . . 
warring factions instead of kiiiing them," the future they propose un. 
folds 

The Tafflen also stress that the United States may hare to  recon- 
sider Some af its present methods for keeping the peace After dscuss- 
m g  the weapons for bloodless war, they ask whether these weapons can 
be subjected to m m n t  theones of m s  control They argue that If  these 
bloodless weapons are lumped m with traditional weapons. society could 
"overlook important ways to reduce bloodshed in the years to  come." 

Wi le  they look toward the future, they also cite Some of the shon- 
comings of the present In Desert Stom, the Cmted States and its allies 
had superiority in computer communications, satellite reconnaissance. 
and other information technologes However, the Tofflers nam that these 
new thirdwave weaponsulll soonbecome the target ofnewer thirdwave 
desvuctive capabilities 

They caution the United States that it was eaSytO win Desert Storm. 
m information war against an enemy usng second wave warfare tech- 
niques However, the Tofflen predict that if the United States fails to 
invest in technologies to protect its new information weapons. it could 
Invite "[ajn electronic Pearl Harbor." 

Whether the Tofflem' book 1s d s i o n ~  or voodoo, there is no es- 
caplng that their theones are shaping the Current mlhtary debate To 
engage in an informed debate about the future of Amends militan and 
the viability of "Force XXI,' War and Antt- War is required reading 
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PRISONERS OF HOPE EXPLOITING THE 
POW/MIA MYTH IN AMERICA' 

REVIEWED BY -OR LISA M. SCHEKCK** 

Are Prisonem of War (POW) or Missing in Action (MIA) sewice 
members still in Vietnam? why do Amencans beliwe POWMIAS are srlll 
aver there7 What keeps Amencans belietiing? Who benefits from this 
masquerade? U%at land of scams are con artists conductmgo How can 
the government dismantle the POW/hlU myth? In h s o n e r s  of H o p  
Exploiting the POWMIA Mvth zn Ammica, Susan K. Keating responds 
to these quesoons with documentation and \.iwd descriptions. 

Throughout this work, the author enlightens the Amencan public 
about obsessions, deceptions. perceptions, and frustrations of relatives, 
activists, charlatans, politicians, and journalists. By the end af the read. 
mg, the power of the POWAIL4 m a h  is appreciated and one -pres to  
quash both America's false hope and the exploitation of the POWMIA 
families' gnef 

Ms Keating, who began seven years ai  research in 1985, initially 
believed that Amencan POWMlAs remiuned m Sourheas1 Asia agiunst 
their will. As a reporter for The Washington Times, with prior A m y  
semice, Susan Keating became obsessed w t h  the POWMIA issue. Con- 
vlnced that she could w i t e  the story of the century this author began 
her quest for truth. 

This book candidly represents the author's discovery of, and disil- 
lusionment wth .  underhanded plots that kept the POWihlL4 myth alive 
Through extensive internews w t h  struggling POW SUMYOTS, poiiricaliy 
pressuredcongressmen,greedyconartists,andtormentedfarmiymem- 
bem, the author supports her contentmns. Additionally, Susan Keating 
uses extensive government documents to uphold her allegations. 

After y e m  of research. Ms Keating prondes a thorough investiga- 
tive report She delves into how the government mishandled the prob- 
lem; why the list af MIAs 1s maccurare; and haw the government mis- 
Treated S B M C ~  members'remains. I l s .  Keatmg provides a candid account 
of how the gowrnment. through mismanagement of the POWAIIA issue, 
undermined 11s credibility. After this descriptive accounr of bureaucracy, 
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the reader understands why actimsts and families disregard government 
officials and turn to  con mists  The author then exposes the hoaxes and 
the victims of the POWAIIA myth 

Thr author dindes the book into two pans. The first wction con- 
centrates on the inept governmental agencies, while the second descnbes 
the exploiting profiteers. Using this shllful framework, the author trans- 
porn the reader through a shift of suffenng-from the P O W  to their 
families-and a shift in blame-from the government to the charlatans 
From the outset, the author ponrays the unbearable p a n  POWs endured 
Hone\-er, the author gradually transfixes the reader uiih her detailed 
poltrayal of the POK families' feelings of agony folloumg the frequent 

bls. Keating distributes responsibility between the government and 
underhanded profiteers. In the f int  half of the a o r k ,  "The Setup.' the 
author demonstrates uhy the Amencan public should blame the govem- 
ment Ms Keatmg expluns hau the gmernment's inaction and misman- 
agement created the political milieu for profiteers to take advantage of 
unknouing glie\iing famihes Ms. Keaiing states the government's mis- 
management of the highly controversial POWNU problem costs the t=- 
payers millions of dollars yearly. 

The author methodically descnbes how government agencies 
bungled such important matters as the ML4 list and the return of s e n ~ c e  
members' remains. She calls the MIA list an inaccurate "piece of propa- 
ganda' Sls Keating illustrates nh )  the list is inaccurate and hou its 
inaccuracy LS another iqustice to  the POII;?lU families In pan. the au- 
thor blames the Pentagon AS hls Keating pointedly remarks. the 
"Pentagon's fall from grace 1s an integral part of the POW myth" The 
work also focuses on other government agencies. such as the Defense 
Intelligence Agency their inaccurate sources, and failure to complete 
their mission 

In the second half of the book. "The True Conspiracy'' the author 
shllfully shifts the blame to underhanded profiteen and rescue missions 
Although she dedicates a mqonty of the book to "Rambo'' rescue effons 
(essentially proflt making enterpnses). she corroborates these adven- 
tures with factual data. Ms Keating's detmled descnptmns of scams are 
captivating and engrossmg The author refuses to speculate about uhat  
occurred dunng these escapades. Remarkably. hls Keating questions 
direct sources the panicipants or profiteers 

hls Keating steadfastly contends that the gmernment can resolve 
the POWIII.4 myth In the epilogue, the author enumerates sieps that 
the government must take to  close this chapterin .henca ' s  histon. hls 
Keating recommends that "the goiemmenr take a firm stance that hILk 
are dead' and funhemore.  that the United States shf t  the blame to Hanoi 

false reports 
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Moreover, the government must rewse the M U  list and achowiedge the 
existence of deserters in Vietnam 

Susan Keating further w m s  that if the gorement  does not take 
such action that profitseekers "will continue to  gain status and make 
mane) at the expense of America's MI.4 families. They will perpetuate 
the legacy of shattered ihes  

The author presents how howledge of the facts changed her mew- 
point, and sisa should change the Amencan public. Although generally 
fairly well nntten, Ys Keating arrogantly condemns Lhted States Presi- 
dents, congressmen, senaton, political candidates, and high ranlang ser- 
vice members. As a reporter, the author should recognize her audience. 
Unfortunately, Ms Keating intemuttentiy informs the reader about her 
ilfe Far many readers this infomatian may distract and dimimsh the 
importance of the POWAIL4 issue. The typical reader undoubtedly d l  
read this book to obtam infomatlon about an important and controrer- 
sial issue, not to follow the author's life 

Rnaliy, because of her influential position as an investigative re- 
porter, Ms. Keating tends to leave the reader with the impression that 
evelyone involved m the POWMIA issue is constantly trying to persuade 
her. hloreorer, feu- people involved live up to  the author's expectations. 

Aside from these distractions, Ms Keatmg's work 1s both provoca- 
tive and persuasive. Easy to read, this bookudl qluckly l s p e l  any reader's 
belief that POWMIAS are still in Southeast Asia against their will. 

The author does not focus on legal matters, but concentrates on 
educating the American public about a popular Amencan msue. Conse- 
quently, far judge advocates, as well as all Americans, thls book is a 
"must read-not only for entertmnment, but because a ' w o n e  needs t o  
blow 

'' 
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THE LAWS OF WAR' 

h e  Lows of War 1s bound to stir interest among judge adLocates 
and those interested in the subject because of the title Houerer. paten- 
tial readers should be m a r e  that this book does not discuss  the prom 
sions of m o d e r n  law of i ~ a r  conventions in the m o d e  of Professor 
Greenspan' s  ?he Laic aJLand Warfare The book does not discuss  any 
technical or procedural ISSUBS relating to  law of u ar convention compli- 
ance The reader u d l  d iscorer  m h e  Laws of WOT a concise and inter- 
esting collectian of twelve essays by a distinguished group of his tonam 
uhich discusses the mwor concepts of The laws of war of western 
cl>d,ratlon 

In the preface to h e  Lou's of War, the editors state their goal of 
examining both the formal and informal constrants on the conduct of 
war Formal constraints include prima& the Hague and Geneva Con- 
ventions. while informal constmnm include ' the  cultural regulation of 
nolence ' The editors descnbe these laher constraints as what was "done" 
and "not done" d u n n g  combat 

Beginning ui th  the seventh century Greeks Professor Josiah Ober 
renleu s the unmntten rules  governing the conduct m wa far the hoplite 
infantryman The hoplites made  up the phalanx,  the cntical fighting unit 
of the Greek city state A relatively homogenous social group of land 
owning farmers, the hoplites, on each wamng side benefitted from un- 
u,rittm rules such as not summarily executing prisoners .  not using 
nonhoplite arms, and not pumshmg surrendenng personnel These rules  
broke d o u n .  hou-e\er, when hoplites fought foreign culrures-such a5 
rhe Persmne-in wars of national suniw.1. 

According to  Professor Robert Stacey thejtas in bello ~n the Middie 
Ages had similar characteristics. Operatmg under a legal structure en- 
forced by courts of chivalry, thejus  milifare, medieva l  knights also had 
a system which was  mutually beneficial to  members of a particular so- 
clal strata. Knights were not 10 execute captured knights. instead they 
were ta offer them for ransom The concept of noncombatant Immumt) 
also developed dunng this p e n o d  for rhe pmtectmn of women children, 
famers ,  the elderlr, and the clergy. As with the hophtee. these rules did 
nor apply to battles when knights fought armed COmmonelS or when they 
foueht non-Christians most notablv d u n n e  The Crusades 
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Geoffrey Parker views the period in Europe from 1550 to  1700 as a 
critical period because most modem law of war pnnciples developed 
during this period. He cites five factors-such as the emergence of ndh 
tary custom in war and of the concept of reciprocity-as being re- 
sponsible for this development. While atrocities continued to  occur, 
particularly d m g  siege warfare, Parker fmds u? the treatises and in the 
treaties of the period the foundations for the Geneva Conventions. 

In the biew of Professor Harold Seiesky, the Colonial Period in North 
America had few restraints of any Mnd on the conduct of warfare. Just 
as the En&h had dehumanized the lrish during their attempt to subdue 
the Irish in the sixteenth century, so did English colonists in this hem-  
sphere dehumanize the natives that they encountered. Adding to the bm- 
tality of these conflicts was the coiomsts’ frustration with their inability 
to  engage their native adversaries, who preferred gueniila combat. That, 
coupled with their small numbers, caused the colonists to make examples 
of those natives that they did engage and capture. 

In his study of the Napoleonic Era, Professor Gunther Rathenberg 
disputes the clam that this period signalled B fundamental shift in the 
law of war. W e  restraints imposed during the early modem period 
took a hiatus during the French Revolution--as a result of revolutionan 
fervor that the French Jacabins created among their large conscript 
armies-Prafessar Rothenberg argues that ttds period lasted at most two 
years. After that, the Rench recagized the virtues of a more profes- 
sional a m y  which generally viewed constraints on combat as being in 
its self-interest. 

The midnineteenth century marked the beginning of the period of 
codification o f jus  tn bello and the editors shifted from a chronological 
to  a functional approach. The resultmg three chapters on mmtime, land, 
and air warfare are the best in the book. Concise, yet revealing, the au- 
thorndoanexcellentjob ofplacingthedevelopmentofthejusin belloin 
each environment m context. The chapter an air power, in particular, 
is a balanced Ueatment of a controversial topic in the jus in bello: air 
bombardment. 

The f o l i o w g  two chapters also are noteworthy. In “Nuclear War 
Planning,” Rofessor David Rosenberg, recognizing the absence of any 
specific restrictions on the use of nuclear weapons in international law, 
reviews the bilateral and multilateral conmi  treaties. The bulk of 
his essay, however, focuses on domeswc restraints, which he considers 
the most important constraints on nuclear weapons. He then embarks on 
a detailed review of United States national secunty policy regarding 
nuclear weapons. 

In ‘National Liberation Movements,” George Andreopoulas dis- 
cusses confiicts unique to the midhventieth century. He addresses the 
jus in bello ~omequen~es of guemlla warfare and the resurrection of 
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rhejus ad bellurn concept of ' p s t  wr'' m the context af wars  of national 
liberation The highlight of this chapter i s  an excellent case study of the 
seminal war of national liberatian: the .Ugelian Ciril Bar. 

In the Last chapter, editor George Andreopoulos and Professor Paul 
Kennedy folioned an ambmous agenda M e r  drawing some conclusions 
from the hisroncal record, they pronde insight regarding trends in the 
law of war Some of their positions. particularly their charactemation of 
the concept of military necessity as a "catchall cxcuse.' are C O ~ K T O V ~ T -  

sial They also tend to mimmize the role of formal constrants ~n regulat- 
ing the law of war, perceibmg this regulation more as a function of politi- 
cal. soc~al. and economic factors An examination of conflicts since the 
development of the 1949 Genera Conventions, such as Korea. Vietnam, 
Fallilands. Iran-Iraq. and the Gulf War would have been useful to vah- 
date the continued accuracy of that conclusion 

.hdreopoulos and Kennedy then address the most recent mqor  
treatyde~~lopmenrinthelanaf~~r.ar.Pratocols1andIItothe 1949Geneva 
Conventmns The) focus excluw~ely on h i c k  1(1), the treaty's scope 
of application pro~ismn h r i e  l(4) 1s controversial as It creates inter- 
national m e d  conflicts out of situations in rohng  forces fighting for 
their nght of self-deternunation against nations practicing colomal domi- 
nation, alien occupation, and racist regimes. Citing procedural pratec- 
t ims and the current world situation (e g , the fall of apartheid ln South 
afiica and the Israel-Palestmian rapprochement). the authors conclude 
that this objection is not significant Regrettably. the authors do not dis- 
cuss the Protocol protections far cniihans. which attempt to codify re- 
quirements of discnrnmauan and pmport1onalit) This discussion would 
have been useful in connection w t h  themes discussed m other chapters 
of the book specifically. the protection of c~iilians 

Fmaily. The authors devote half of their concluding chapter to what 
the? caneider to be the most Lmportant trend m the lax of w a r  the sub- 
stantwe mtersectmn between human lights law and the laws of war !\Tole 
the? accurarelr State that the international community IS seelang a set of 
basic humanitanan norms for all cannicts denved from these two bodies 
of law. they spend most of this section addressing this "intersection" in 
t e r n  of the JUS ad bellurn, focusing on the doctnne of humanitanan 
mtementmn and the operation of the Umted Nations COileCtive Secunty 
process. These topics. although clearly an integral p a t  of the law of war. 
seem incongruous m a book which has dealt almost exclusively with the 
JUS i n  bello 

These clitiasms of the concluding chapter should not detract from 
what 1s othennse an informative book. It is enhanced by generous anna- 
t a t m s  and an excellent biblmgraphy Judge advocates would find this 
book worthwhile because it pioxides the hstoncal  context for the devel- 
opment of the i a n  of i5-w 
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CRIME AND PUNISHMENT IN AMERICAN 
HISTORY' 

Thankfully, most law professon do not u n t e  books. Arcane topics 
deflned in technical terms do not sell b o o k .  However. everyone con- 
cemednith the nation'sclimeproblemisindebted toProfessorlawence 
Friedman of Sranford.l Crime and Pvnishment in American Hiscow 
provides a valuable penpective to current policy debates. 

Professor Wedman's undemldng i s  enarmous. PrafessorFnedman 
presents the criminals, the victims, the jailen, and the judges in dra- 
matic and infamous cases. He deftly integrates criminology, sociology, 
law, and political philosophy to produce a fusion of social and legal 
history 

Professor Fnedman provides a panaranuc n e w  of four centuries of 
American criminal justice The author divides this expanse into three 
eras. the colonial period, seventeenth and early eighteenth centuries; the 
republican penad, from the Revdunan to late nineteenth century, and 
the twentieth centuw Each period emphasizes Professor Friedman's 
predommant themes. 

h t ,  cnrmnal justice IS not the application of abstract principles, 
but a sacial comtruction. The cnminal justice system is reactive to the 
prevailing social structure and sacml norms. Criminal justice is the his- 
tory of "the dominant morality, and hence a history of power." A hgh  
pnce is paid m the form of crime and sacial disorder for the "rich culture 
of liberty." 

Small, close-hut, herarchical, religious communities marked the 
colonial period. Judges and prosecutors were usually part-time lay 
people In some colonies, defendants invanably requested tnai by judge 
alone In other colonies, trial by j u q  was cusrom-. Missing church, 
unenng a blasphemy, and foamicatmg were considered criminal behav- 
ior The public perceived cnrnmals as members of the community who 

* L*%REhCE M Fn1EDbu.h CRME &VD P L Y I S I M E ~  IV Avm7ckb Hiiranr (Bmic Books 
1893). P i 5  p a s s .  530 00 (hardcover) 

*-Jud$eAdlocateGenerdsCarpi,Umred Stsfes4rmy Wnnlten~henasagnedasa 
Srvdent, 436 Jud$eAdvoiareOfficerCradvafp Come,  The Judge AdrocateGeneral r School. 
United S f a t e s h ) .  Charlotfesillle. V~rgmia 

' Pmlessar Fnedman ~q the author of over B dozen books, mcludmg the c1m1.1~. A 
HlrToaioFA~urRlc~~L~a(Zd ed 19Si.) 

* T h e m  ofapublicproseculor called adislncla~covl~atromei-.~ianAmencan 
1~oval ion  offhe mneteenth centw 
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had gone astray The courtroom was a pubiic piatform for the transgres- 
sor to repent Reintegration into the commumty (if the mquity was not 
too great) w a s  the common goal 

Public punishment was a necessary conmrmtant of this phdoso- 
phy Incarceration was rare and contrary to the prevmimg theory of pub- 
hc shame and redemption. Uhippmg, branding, and mutilation,3 were 
more common penalties. The community banished repeat affenden 

Death by hanging could be adpdged for incorngibles or for serious 
crimes (inciudmg adultery or buggery in some colonies) In the northern 
colonies, capital pumshment was rare. Malefactors were pardoned after 
expressing contrition Thls was not tme in the South. where black slaves 
more often felt the noose. 

Professor Friedman asserts that the colonies were theocracies or 
autocracies. Sin and cnme were correlative. The law a a s  divine, often 
with cm.tions to  the Bibie. The couLts were B secular m of the church 
Colonial criminal justice systems reaffirmed the community's rebgious 
aim and reflected popular culture 

The influx of Immigrants, tenitorial growth, andthe Industnal Rero- 
lutian enen,ated the colonial restrictions The dechne of the homoge- 
neous colonial community resulted in the need for alternate means of 
social control. According to Professor Friedman, the impulse to  reform 
the law, the evolution toward professionalism. and the mobility of Amen- 
can life defined the early republican penod through the nineteenth 
centuly 

Enlightened political plulasaphy (the Bill af Righw 1s a notable ex. 
ample) transformed criminal justice A denre for humane punishment 
replaced the emphasis on public reuibutian. For example, the American 
penitentiary was conceived as B place of quiet. soulfui penitence. Reinte- 
gration m the community remamed the intent. By the 18208, incarcera- 
tlan generally replaced most Imes of corporal punishment However. 
whipping remmned a "farmliar mstitution" in the South (and m the Nary) 
for many more years. 

The professionalnation of the pohce and prosecuton also was a 
"social mvention" of this penod. Amateur constables and watchmen could 
not contend w t h  the increasing lawlessness. A professional police force 
was better able to enforce social constrslnte over new ~mmigrants, the 
homeless,' and other groups The wave of large-scale, urban nots that 

1 PuruihmonrincludDdnsllingacnmind'J eartothe publlep~llaq 4nerstandmg far 
severd hours. thepenonsearnsrsevered . Homelesnnernwas aproblemm the late mnefesnth cent- Police stations mlarge 
cities commonly promded temporan- shelter t o  large numberr olpeople For example m 
1880, there were nearly 126,000 "lodgers' m Ye- Yark City atanon houses 
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occurred between 1830 and 1865 underscored the need for a quasi-rmli- 

Professor Fnedman's t e rn ,  "mobility," refers to the physical move- 
ment of people across a large continent, as aeU as social progress. The 
abdit)- to change one's social standing affected the nature of cnmes. 
Mobility encouraged "trust" crimes, such as fraud and seduction, and 
nolent cnmes, byprommng greater gun and opportumty to bolt and s t m  
anew. Mlobility and innovation made cnme more difficult to detect. It 
reinforced the dnve to  prafessionalization, especially in law enforcement. 
Professor Friedman points to the nse of the Federal Bureau of investiga- 
tion as an example of the federal government's expanding role in  om- 
batting increasmgly sophisticated and mobile cnme 

According to  Professor Friedman, social and political facton hare 
lnfluenced the defindion of crime itself Race, gender, and class had a 
profound impact an the actions considered c n m a l  m h e n c a n  history. 
Professor Fnedman's discussion of slave codes reveals that the law- 
with the full support of the coufls-sought not only to preserve the sta- 
tus quo, but to ingrain the futility of considering freedom Professor 
Fnedman posits that the same tme of social control IS evident m the 
cnminal justice system's approach to gender relations and the trade union 
movement. 

As part of his study of the dominant culture's control mechanism. 
Professor Fliedman exarmnes the stronghelican brand of "lawless law." 
Duelmg, llmnchmgs, mgilante movements, and urban dots6 are surveyed 
These x ere secret supplements to the law whuch were another effectwe 
means of soaal  regulation 

Professor Friedman posits that social rnobillty greatly contnbuted 
to  a climate of reform Citizens demanded more individual rights. Conse- 
quently, a higher degree of racial and gender furness emts  "Cnmes of 
the seiF are unfortunate by-products afthis progress. Professor Fnedman 
asselts contemporaw clime 1s best explaned "in t e rns  of exaltation of 
the self, a 20th century pathologv " 

Professor Friedman chronicles this century's climes, cnminals, and 
tlials-the Lindbergh Iddnapping, Leopoid and Loeb, the Rodney Kmg 
beating. and the 0.J Simpson double-murder mal He contends our cui- 
tule \dues  ceiebnty and fame as the gionfication of the mdindual In 
Amenca, even cnminals become celebriues. "Being famous becomes d- 

taiy police force 
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mast an end in itself It distorts our \ww- of what a hero LS. It distorts our 
\leu of authonty.' 

Professor Fnedman concludes ivith the disheanening facts of the 
current state of affairs In the process. he also conimcingly debunks the 
myrhs of frontier hentage and "soft' parenting as causes of the cnme 
problem. Hon ever, he candidly admits he has no better explanation than 
hie psychological t heon  for the ongin 

Professor Fnedman dernes the pohucians' shnll response ta the 
problem as "punitiie, Irrational. and ineffective '' "[Bjmldmg more pns- 
ons and putting more people in them LS an exercise m futility " ''An Im- 
ponant lesson from the past is that the source af clime lies not in weak- 
ness in the cnminal justice system but m the great marrow of sacmy." 

Professor Fnedman does not believe that the cnminal justice sys- 
tem can deter cnme 10 any greater extent than It does now. Most cnmes 
never are reported >lost criminals never are caught. The climmal  JUS^ 
lice system is diffuse and fragmented himelicans are unwilling to have 11 
any other m y .  Americans are unwilling to pay m cunenc5 or lost free- 
dom for a truly national. hierarchical justice system In short. the cnrni- 
naljustice s5stem is marginal and cannot compete with the culture 

[Tjhe "cnme problem" flows largely from changes in the cul- 
ture Itseii: it 15 pan  of us our e n i  twin, our shadou, our m n  
society produced It It has been a central theme of this book 
that cnmmal J U S ~ ~ C ~  systems are organic, rooted m society 
Crime 1s na different. It is part of the American stow the 
.hencan  fablic. Perhaps-Just perhaps-[he siege of clime 
may be the pnce ue pay for a brash. self-lonng. relathely 
free and open society 

[W]e are likely to bump along more or less as we are The 
siege of cnme and all the misen it bnngs. both to those who 
commit it and those who are ncomized, is a high pnce to pay 
for our liberty It 1s a high cost that IS badly and unfairly dis- 
rnbuted But for now, at least there may be nothing to  do but 
gnt our teeth and pay the pnce 

It IS hard TO c l i t n z e  a book of this scope. particularly when the 
an t ing  is clear and colorful Nonetheless, there are two minor faults 
w t h  Cnme  and Puni.shmmr in Arne,icnn H i s m u .  

Professor Fnedman'e concentration on the control function of the 
cnrninal jusrice system neglects rhe ability of legal reform to bnng abaui 
changes m social \dues Sometimes criminal law LS not merely reartlie 
l a a  and societymleract Professar Riedman'sfocus may discouragesome 
reformers from undertaking JUSt amon 
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Lastly, If cnme is the by-product of iiberty, then the nation must 
analyze the costs and beneflts of freedom. Only after examination C M  
the nation rationally identify and condemn the most destructive behav- 
ior without retreating on basic cmi  nghts This nch book begins the 
parnfui analysis, but fads too quickly on the solutions 



By Order of the Secretary of the Army. 

GORDON R. SULLIVAN 
General, Uniied Stoles A m y  

Chief of S l a t  

Official: 

p B &  
JOEL B. HUDSON 









PIN: 073823-000 


