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THE LAST LINE OF DEFENSE: 
FEDERAL HABEAS REVIEW OF MILITARY 

DEATH PENALTY CASES 

I Introduction 

The United States military's last execution occurred on April 
13, 1961. In the United States D i s c q h a r y  Barrack's (USDB) boiler 
room,1 Army Private First Class John A .  Bennett "waited calmly as 
Cai Weidon W. Cox, USDB commandant, read the orders of execu- 
tion and the sentence"2 When Caionei Cox asked the condemned 
soldier if he wanted to  make a final statement, Bennett answered. 
"Yes. I wish to take this last opportunity to thank you and each 
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member of the staff for all you hare done m my behalf ' Colonel Cox 
replied, "May God have mercy on your soul."3 

Bennett paused at the head of the 15-foot ramp lead- 
ing to the gallows and asked the chaplam to pray far him 

The guards walked Bennett quickly down the ramp 
He was turned around TO face the witnesses A black hood 
was placed over his head. and the noose adjusred The 
trap was Sprung a t  5 minutes and 17 seconds after mid- 
night bg an A m y  sergeant 

Pronouncement of death came 16 minutes later by 
the senior medical officer present. The officer saluted Col- 
onel Cox, indicating the execution had been carried out 
according to instructions 1 

3Tha a~eounf of BenneWr last i-ardr and Colonel Cox's repli was rakea from 
id The B C C O Y O ~  m rhe official after-aerlan report differs eomr\bhar The after-action 
repart relates 

When m e n  an appmunif) t o  make a last rrafemenr br the Comman 
d a m  Bennett Staled ~ ~ b a l a n f i s l l ~  as follaui I wish lo make a la~f 

haiemerc\  oniaursoul" 
Memorandum Captain David J Anderson to Office of the PrmoE Marshal General at 
2 113 APT 1861) (fded in Record, United Srafes, Bennett, 7 C 
(1856) (No 7i08) (on file at  Federal Records Center Sunland 
nett Record]) 

Bennett's final sentence 8s related by the after acrian repan probabli !+as 
delivered bi Colonel Cox, 8s reported by the Leorenuorlh Fzms (The after-action 
repart indicates that Patrick Prarrer of the Leoienuorih Times attended the exec" 
tion Id 1 'Illhe KSDBI recorda on the exeeufmn inelude rhe Ekecution arder as read 
to Bennett '  Index IO File of Prisoner John .4 Bennefl at 2 (on file at CSDB Folf 
Leavenworth. Kansas) At the bottom of rhe execution order IS a scnpt for the Cam- 
mandant to read The script provided fhsf the Commandant was to ask. Prisoner 
Bennett you hare  heard the orders directing your execution Haw sou an) laif 
statement IO make" ' The script then called for the Commandant To ifare '?la\ the 
Lord have mere? on your JOYI[ 1 ' Order of E X ~ C Y ~ O ~  (20 Mar 1881) (On file Bf LSDB 
For! Leavenworth, Kansas) 

*LEA~ENWRTH nhmi supra note 2 See ye~wrully Richard A Serrano Last So! 
dzm to me af Iear.enuoifh Hanged , n  an Aprd Sfarm L I TIIES July 12 1884 m 
A14 Bennett had been convicted of rape and attempted premedlfsfed murder of an 
I l - )ear-ald Ausrrlan prl Bennett. 7 C >1 i Bf 98 21 C 21 R at 2 %  ? h r O i Y  Fzimes 
repone that Bennett ' WBI the only milltan pnioner hanged far rape durlng peace- 
time ' CharlerH Bornno. Way Cleo,JorP~rl~reniaoru'Sincp1961 * i n r T ~ ~ r  Juli  
2 5 ,  1888 at 10 

II herher lmpailng the death penalty for rape rernalns consflturlanall) Permss- 
ible IS quertlonable Sixteen years after Bennett s exeeutlon the Lnned Starer 
Supreme Court ruled that the Eighth lmendmenr prohibits a death sentence far 
r a p i n g a n a d u l t ~ o m a n  Cokerv Gearga, 4 3 3 K  S 584(18ii)(phrali[?aplnlon) 

Bennett IS distinguishable from C u k e  m that Bennett 1 i lcflm i a 3  in 11-gear- 
old s r l  One cornmenran notes. horerer. that lallthough iCokml slates the Issue In 
the context of the rape of an adult uonian id  sf 602 the opmon  at no point reeks t o  
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Bennett's execution ended more than six years of litigation. 
After the A m y  Board of Review and the United States Court of 
Appeals far the Armed Forces affumed the death penalty,E Bennett 
twice unsuccessfully sought h a b w  relief from the United States Dis- 
trict Court for the District of Kansas (Kansas District Court), twice 
unsuccessfully appealed the denial of habeas relief to the United 
States Court of Appeals for the Tenth Cmuit (Tenth Circuit),a and 
unsuccessfully petitioned the CAAF for a wdt of error coram nobis.? 

The United States military executed 160 service members from 
1930 to 1961.8 Since 1957, however, when President Eisenhower 
authorized Bennett's execution,Q no military death sentence has 

distinguish befileen adults and children" C ~ G R E E S I O V A L  RESEARCH SERIICE. LIBRARY 01 
Co\anzss. THE C O \ S T ~ ~ O ~  OF THE U v m n  STATES or AUERICA AULISIS AND LYIERPRETI- 
m01 1402 n 18 (Johnn? H Killinn Leland E Beck. eds.. 19871 iherelnafter COVCRES- 
SlOhAL REIEARCB S I R ~ C I I  The Florida Supreme Court has held that C o k ?  precludes 
impasins the death penalty far the rape of a chlld under 12. Buford Y State, 403 so 
26 843 (Fla 1081). m l  &mad, 454 E s 1163 (1882). oCCord. Collmr Y State. 236 
S E 26 758 761-bZ 168 19771 [Jordan J , coneurnnp) me Missimppi Supreme Covn 
reached the oppmlfe eoncluslon Upshaw Y State. 360 So Zd 1358 (hlirs 1977). but 
see Leatherwood v Stare. 548 So 26 388. 403-06 (Mas. i9891 (Robertson, J., c&r- 
nng)  One commentator har maintained that "homicide mes be the on15 cnme far 
r h l e h  death ma? be imposed under the  eighth amendment Bruce J. W-iniek pros-  
eNVlTZO1 P e r e m p t o r y  Cholknge Rmttces tn Capttal Cases. An&Vnp%ncal Studs and 
n Camlrluliannllnaiusis. 81  M I C H  L REI, 1 3 n 4 119821 ,~ ' 

, \me that O n  October 6 .  1881 the President l imed inlo law Smatr Rill ZlR2 

The Arm? Board of Reilew's d e d i o n  l a 3  unreported The CAAF's deelrlon IS 
r e p o n e d a r 7 C X A  8 7 . 2 I C M R  223(1866] 

y m m ' o l i y  Bennett Y Davrs. 267 F2d 15 110th C x  1958). Bennett Y Cox 
287 F2d 888 (10th Clr 18611 The COUA dlsrnlised the second appeal due to counsel'; 
failure t o  file a brief 

. h i r e d  States, Bennett, I1 C \I A. 799 (1960) (orders denymg p e t i t m  for 
wnl of error corm nobis and perrfion for sfa), of exeeutron) 

President Elsenhorer Derionalls inmoved Benoetl.5 death sentence an Julv 2 
1867 Bennett Record. %pro note 3 6; April 12. 1861, Bennett ienf~s plea'fo; 
clemency to President Kennedy Bennett's relepam staled m pan, "&cause 1 haven't 
klll lslcl anyone therefore I should not he killed The aid testament onlv mks for rn 

Vlll You please In the " m e  of God and mercy Spare my hie: Id  me 
ite Home ansaered  
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receiied presidential approval 10 Thls thirty~seren year luarui may 
soon end On Xovernber 10. 1991 the CAAF affirmed a death sen- 
cence for the first time since 1860.1' If the Cnited States Supreme 
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Court either denies certiorari or affirms the CAAF's hoiding,12 the 
President will decide whether to  approve the death sentence. 

Once a rnilitaly death sentence receives presidential approval, 
the case wiii enter the federal habeas corpus arena.L3 The threshold 
question then wiii be how to provide the condemned service mem- 
ber with counsel. That question 1s of critical importance As one 
group of researchers studying federal habeas review concluded, 
''[Tlhe availability of professional representation IS the single most 
important predictor of success in federal habeas  orp pus.‘'^^ 

This article first presents an overv~ew of federal habeas corpus 
review of courts-martial and considers whether habeas is a meaning- 
ful forum for vindicating condemned service members' constitu- 

Fiical Year 1895, Pub L No 103-337 I06 Stat 2663, 2631 (to be codified at 10 
U S C 8 8 6 6 )  ThiE8n1elewillrefertofheseC~UnSbytheirnernamei 

From 1861 t o  1888 the CAAF heard only four death penally ~ a s e 3  The four 
c a e s  heard during that period weie Lnlred Stares Y Kemp 13 C kl A 88. 32 C M R 
89 (18621, Uruled Stares Y Matthews 16 kl  J 364 (C 1 A 1883), Lnired Stares Y 
Rojar. 17 kl J 164 (C M A  1884). and Lnifed States 5 Hutchmion. 18 I1 J 281 
IC I1 A (summary dispoiifion). cwt d m w d  468 U S 881 (1884) The C M F  set aside 
Kemp'r death sentence due to a )iulation of h s  right against self-lncnmmarlon. 13 
C M A atQ7-100 32 C 11 R ar87-100 IniUaIfhews theCAAFrvledlhatrhemilrtarv 

. . "  
l a '  [Flederal C D Y ~ S  normallr wdl not entertain habeas pe t i f i~ns  by mllaary 

priranera unless all available mllaaw remedies have been exhausred ' Schleiinger Y 

Councilman. 120 D S 738. 758 (18761, m e  a h  Gusik v Schllder, 340 U S 128 (1850). 
see lmero l ly  2 FnahCIB A GlLLrc*\ & FnEDXIc I LEDERER, C O L m k I a I u L  PRoCFmRE 
5 26-33 00 (18Bl) [hereinafter G n u m v  & LEDERES], Richard D Roren. Czi.ilzan 
Courts and ihe.Uzl%Lary JusliceS?islon CollaferalRa'tm of CosrLs"ortia1, 108 Mn 
L RE5 5, 67-76 (1866). John E T h u m a n .  Annofalron Bm~m by Federal Cwi l  
Cmr& OJ Courl-MorfLol Con~iclrons-.l%deni Status 86 A L R I t a  472. 480-605 
11889) [hereinafter Annotalionl Ani habeab c o r p u ~  petition ehallenang a milltan 
death ienrence filed before oreiidential a ~ ~ r o ~ a l  likeh would be deemed ~ iems iure  

action on the sentence 
"Richard Faurt el SI Tha @?eat W+zi zn Acfron h n p ~ n c a l  Ltghl on the 

FcderolHobeasCorpusBbofr.  L B N l U  RIY L &Sa C I I A I G E ~ ~ ~  707(1880-1881) 
[heremafter Empirical L~phll  Clarence Darrow made a s lml l~ r  point more c o l l ~  
qulalls ' I wl l  maranfee that e5ery man wutmg for  death m Smg Smg 18 there 
Without the aid of a goad lawyer ' CLAREWE DARROS', h R N E Y  FOR TBE D A ~ ~ E O  100 
(Anhur Yemberged 1857) 
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tional rights. In keeping with Justice Holmes's admonition That 
"[tlhe life of the law has not been logic: it has been erperience,' ' 'j 
this section surveys the Kansas District Court's habeas practice dur- 
ing1002and1003. 

The article then analyzes the current state af law concerning 
appointment of counsel for service members under death sentences 
who are Seeking federal habeas relief. This analysis will necessarily 
be speculative. Since Bennett's 1061 executmn, the law governing 
appointment of counsel for indigent habeas petitioners has evolved 
dramatically, no case has yet arisen TO test the resulting law's impact 
on federal habeas corpus review of capital courts-martial. 

After examining the current state of the law, the article con- 
siders the law as it should exist This section argues that indigent 
service members on death row should receive appointed counsel 
during habeas rewew The article then considers three options for 
providing habeas counsel to military death row inmates. Finally. the 
article proposes le@slatmn designed t o  promote more meaningful 
habeas review than condemned se l~1ce  members would receive 
under current lax 

I1 Habeas Corpus Rer lev, of Caurts-,Martlal An 0, e n  ieh 

n e  great w m t  of habeas corpus has been far centuries 
esteemed the best and only sufjlcaenf defence ofpersonal  

LktfedStates  Supreme CourtLb 
freedom. 

A TheRight to Collaterally Attack a Capital Court Martial 
Through Habeas Corpus 

"The statutory authority for habeas carpus relief for mdnar?. 
accused is 28 C.S.C 5 2241 ' ' 1 7  That statute allows "the Supreme 
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Court, any justice thereof, the district courts and any circuit judge 
within their respective junsdictian" to Issue writs of habeas corpus 
to prisoners ,'in custody under or by color of the authority of the 
United States."18 Because prisoners confined while pending a mili- 
tary death sentencela are "in custody under or by color of the 
authority of the United States," they fall under 2 8  U.S.C. 5 2 2 4 1 .  
The Supreme Court has expressly noted that 2 8  U.S.C. 5 2 2 4 1  pro- 
vides the "federal civil courts" with habeas corpus jurisdiction over 
military death penalty cases.20 

On 1rs face, Article 76 of the Uniform Code of Militay Justice 
(UCMJI may appear to preclude habeas corpus r e w w  of court- 
martial convictions. That article provides, in part, "Orders publish- 
ing the proceedings of courts-martial and all action taken pursuant 
to those proceedings are binding upon all deparrments, courts, agen- 
cies, and officers of the United States, subject only to action upon a 
petition far  new tnal;' remission or suspension by the Secretary 
concerned, and presidential act iomzl  The Supreme Court has can- 
cluded, however, that Congress did not Intend Article 76's prede- 
cessor under rhe Articles of W a P  to  deprive the federal judiciary of 
habeas corpus jurisdiction over courts.martial.23 Additionally, the 
UCYJ's legislative history is replete with assertions that Congress 
dld not intend Article 76 to  preclude federal habeas review of 
courts-martial. 24 

Condemned s e w ~ c e  members' ability to  coliaterally attack their 
death sentences continues unabated in the wake of the Military Jus- 

(recognlnlng that the Courts of Crtrnflial dpprdlr pu&xsn authority t~ issue n,ntsJ. 
However, the habeas practice of the CAAF and Caunr af C n m m d  hppeds IS beyond 
thescope of thlSBniCle 

" 2 8 U S C  52241(1988) 
Is 'Confmementaaneceira~ineldenr Of BJenIence Ofdeath bUtnof8Dartof 

it.'' Y A ~ U I L  TOR COURTS-YIRIIAL. United Slates, R C Y 1004(e) [lbsa] [hereinafter 
MCM] 

'"Burnsv Bilson, 3 4 6 U  S 137. 139&n.l (1963)(pl'lrai,lyopmlon) 
z l l O U S C  5676(1988) 
Z2Arnele of War 63 eh 6 2 5 ,  5 230. 62 Stat 604, 639 (current vermm ai CCMJ 

alf 76, 10 I.S C 5 876 (1988)) 
*30uiik v Schllder, 340 5 S 128. 132 (1950). Sergeneroliy Srrariburg. =pro 

G w i k  310 U S  at  132-33 Sseznfranores 204-06andaccom~anvlnc text 
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rice Act of 1983,'j which extended the Supreme Coun's cenlorar~ 
jurisdiction to  include decisions of the CAAFZe Logically, thls dlscre- 
t ionarj  Supreme Court jurisdiction should no more limit semm 
members from seeking a writ of habeas corpus under 28 U S C 5 
2241 than the Supreme Cour t s  similar certiorari jurisdiction over 
State cases2' limits state prisoners from seeking a writ of habeas 
carpus under 28 U S.C 5 2254 28 The Supreme Court's role IS not t o  
scrutinize individual records for constitutmnai error 2q rather, LL will 
grant certiorari only for "special and important rea~ons."3~' Because 
"denials of certiorari are not decisions on the merits and hare no 

supreme cor 

ired Stater 114 S C t  2380(1884), 

1083 (1956) In Jordan and Gaodmii ,  the Caun santed the perltian raealed the 
CAAF riudgmenr and remanded the C B J ~  for funher consideration in light of another 
newly-announced Supreme C o u n  ruling 



19941 FEDERALHAEEASREVIEW 9 

precedentiai vaiue,"31 they indicate nothing about the Supreme 
Court's view of the case. Rather, a denial of certiorari indicates only 
that the Supreme Court does not want to resolve the  issues pre- 
sented in the petition at  that time Consequently, certiorari LS not an 
adequate substitute for habeas review in a federal district court 

Nevertheless, in litigation before the United States Claims 
Court (Claims Court),32 the  United States argued that "the availabil- 
ity of CwtiovaTi to the United States Supreme Court now forecloses 
further civil court collateral attacks on court-martial 
In L'nited States D. Matias. the Claims Court reiected that araument. 
relying heavily on the legislative history of the Military Justice Act 
of 1983.31 The Claims Court concluded: 

In view of the statutory language and the extensive testi- 
mony throughout the hearings, this Court finds that the 
narrow window of collateral attack review given to this 
Court remains open, but only for those issues that address 
the fundamental fairness in mihtary proceedings and the 
constitutmnal guarantees of due P ~ O C B E S .  . . If Congress 
did, in fact, intend to  eliminate all collateral attacks, 
despite Its failure to specifically state such an intent in the 

8 1 J  Clrfford U'allaee. The.Va'alure and E&t ojlnkreirnizt Conflvts A Sdu- 
tmn .k&d j o y  0 .Mantam 07 a 4lokhilli 71 CAL L RE$ 013. 910 (1983). See 
S B ~ ~ T ~ I I I S U P R E ~ ~ E  COURT PRACTICE, suwo nore 29,  at 230-43 

3ZThe Clam3 CouK han since been renamed the United States Coun of Federal 
Claims Caun of Federal Clams Technical and Procedural Improvement Act of 1902. 
Pub L h% 102-572. l06Star 4506,seeganerallyLarenA Smith TheilenouattanoJ 
an Old Court. 40 mED B XEuS & J 130 (1003) For B dineusaim of That coun'! 
aurhonty t o  callaterally r e r i e h  e ~ u ~ t - m ~ i a l  eonriciions, see G ~ L L ~ C U  & LEDERER, 
supra note 13. B 26-20 00 

33~~tianr.UruredStates .  1 9 C l  Cf 635,639, Urd, 923F26821 (Fed Cir 1090) 
(refernng to the g ~ ~ e r m e n t  Q argument sdwneed m B motion to 618m181) Matias did 
not ~nvOl\e a petition for a wnf of habeas e a r p i ,  rafhec, Manas brought iult m the 
Claims Court seeking back pay and correctmn of his millrary records by voiding his 
Coun-mPmaI C O ~ Y I C ~ ~ O  Id at 637 

3'Tha COuK noted that during his statement t o  the Senate Armed Senices 
COmmifIee, Chief Judge Everett addreraed whether the C A M  would 'faior a wstem 

pended, unless when m Canes of i lebeem 01 Invasion the publ;e Safety may requlre 
If ' Seegewrally t e a  notes 204-06 and aecompanylngten 
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statute. then the statute must be remedied by Congress 
and not by this Court 35 

On appeal, the United States Court of Appeals for the Federal Circuit 
(Federal Circuit) also reviewed the Military Justice Act's legislative 
history and "conciude[d] that the Claims Court properig exercised 
its jurisdiction to hear Matias' collateral attack on his  court^ 
martiai''36 

The case far Article 111 courts' continued power to issue wrns of 
habeas corpus is even stronger Than the case for continued collateral 
review by the Claims Court.3' The Senate Armed Services Commit- 
tee's report on the Military Justice Act of 1983 states' 

[Tlhe authority for EVEW of the decisions of the Court of 
Yihtary Appeals by the Supreme Court does not affect 
existing law governing collateral rewew in the Article iII 
courts of cases ~n which the Coun of Military Appeals has 
granted review The Committee intends that the araiiabil- 
Ity of collateral review of such cases be governed by what- 
ever standards might be applicable to the availability of 
collateral review of cwiiian criminal convictions subject to 
direct Supreme Court review 38 

Consisrent with The Senate Armed Services Committee's v i e w  
the United States Court of Appeals for the Second Circuit (Second 

'*..Maltu 19 CI C t  st 641, see GIWGA\ & LEDERER s w m  note 13 5 26-11 00 
(normg that the Claims Court  s decraron in .Malios 'seems clearly correct I Bhlle the 
Claims Coun denied the mmmo t o  dismiss ~f granted summan pdmnenr ~n favor of 
the United Stater .Matzos.. I9 CI Cr ai 642-50 

38\latmi ,, United States. 923 F2d 821 825 (Fed Clr 1990) The Federal Clr 
c u r  also affirmed the Claims Coufl'r iudment far the Inned Stater I d  at 826 . .  

'/The Clams C a u n  % a i  established ilnder srtlcle I of the Conrflfuflon of rhe 
UnrtedStafea '28U S C B 171(sI(1988) 

33s REP Yo 08-53, YBLhCong 1st Seis 35(19833 [heremafter SEIArr REronri 
The repon i a  submitted b) Senator Jepsen (R-Iowa) i h o  \%as then the Chalrman of 
the Senate Armed Senices Commrffee's Subcornmitree on Manpower and Personnel 
Id ai I, H e m n y s ,  supronote34. stll 

le irhei  the Claims Coutis "01 the Federal Circulf's Mattar decmon elred this 
pansage. which explicitly refers to 'collateral ievlew m the Anicle 111 courts ' SEYmE 
R~iaar  supra, at 36 

A pansage from the conges~ional debate on the Militan Jusflce Act of 1983 
pmYldes itill more mpport for the canchsion that the expanslon of the Supreme 
Court's certiorari juriidlCfion did not Imn habeas reriea of couni-martial Bhlle 
urgng  the Act s adoption Senaror Kennedy (D-Massachuseffal commenred 

[Alllhoueh cenioran revie% of COMA [CAlFl  should help alleiiate the 
need for c~llaferal  review of mlllfary c a ~ e s ,  this legldatian Itself does not 
modify the general law relating t o  collateral remedrei. and the militan 
defendant shovld hare the same access m c~llateral remedles as 33 Cur 
renfly enpyed by m y  Federal OT Stare criminal defendant 

1ZBCohG REC 34.312-13(19831 
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Circuit) has suggested that the Military Justice Act of 1983 did not 
limit federal district courts' habeas power over miiitaly prisoners 38 
No reported case has reached the opposite conclusion. Perhaps the 
strongest indication that the Military Justice Act did not affect col- 
lateral review of courts-martial is Article I11 courts' continued, 
although Infrequent, practice of issuing writs of habeas corpus in 
military justice Cases.40 Accordingly, a petition for a writ of habeas 
corpus remains a viable means to challenge a military death 
sentence. 

B. Tkhe Scope o f h d e r a l  Habeas Revielc of Courts-Martial 

Although Article 111 courts retain the statutory power to review 
military capital CaSes through habeas proceedings, the value of this 
habeas review is suspect The Scope of Article I11 courts' review of 

SBSlaehada v Commanding Officer, 660 F 2 d  642.  645-46 (2d Cir 1988). The 
Second Circuit nored that whlle Btlgatmg the m e ,  which mvalved an appeal from a 
federal district court I denm of habeas rehef, the Air Force retreated fmrn the pod. 
tlon that the Mihtary Justlee Act of 1983 ' h i f e d  the avPUabllity of habeas 10 the 
federaldisrnctcourti' Id The Court added. "IWlethmkrhatruchretreatwaswise.' 
Id at 646 

.. ... . . . . 
Id (footnares arnrfted) 
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military justice cases determines whether the w i t  of habeas corpus 
will provide meaningful protection for condemned senice members' 
constnutima1 rights 4 1  

1. Tke Full and Fatr Consideration Standard--Until the 
Korean Ugr, Supreme Court precedent limited federal habeas review 
of militar) justice cases to resolving whether 'the coun-martial had 
jurisdiction of the person accused and the offense charged. and 
acted within its lawful powers ' ' 4 2  "The Supreme Court's break with 
tradition came in IS53 with its decision in Burns L .  IViksan,'''~ in 
which at least seven Justices appeared to reject the traditional 
view and adopt the position that civil couns an habeas corpus could 

hfrer he >,as ongnalh sentenced, the conienrng aurharit i  found the sentence inade 
quare and remanded the case for reienrencing The resulting second jenrencr 
included confliiemenr for 1x0 \ears At rhe rime of the habeas llrigarlon Reed *as 
confined aboard a 3hip at the Boston \ l a y  Sbd Reed challenged both his mrcep 
ubilifj t o  trial bi court martial and the resenfencing procedure. the Supreme Court 

ejeral federal court3 expanded habeas re i ieu  of co 

Circuit erred by 
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review claims of denials of due process rights to which the military 
had not given full and fair consideration."44 

B u m  t! Wilson arose from the rape and murder of a civilian in 
Guam. A court-martial convicted three Air Force enlisted men, Staff 
Sergeant Robert W. Burns, Private Herman P. Dennis, Jr., and Pri- 
vate Calvin Dennis, and sentenced them to death.46 The appellate 
bodies within the Office of The Judge Advocate General of the Air 
Force found the proceedings to be legally sufficienr.4~ At The Judge 
Advocate General's recommendation, President Truman confirmed 
Staff Sergeant Burns's and Private Herman Dennis's Sentences and 
ordered that they be hanged.47 Also at  The Judge Advocate Gen- 
eral's recommendation, President Truman commuted Private Calvin 
Dennis's sentence to  life imprisonment.48 

The two condemned S ~ T V I C B  members sought habeas relief from 
the Cmted States District Court for the District of Columbia (D.C. 
District Court).49 Finding that it had no power beyond "deter- 
min[mg] whether or not the court martial before which a petitioner 
is tried was lawfully constituted, had jurisdiction of the person and 
offense, and imposed a sentence authorized by law;' the district 
court dismissed the habeas petitions 60 

On appeal,&' the United States Court of Appeals for the District 
of Columbia Circuit (D.C. Circuit) adopted a less restrictive scope of 
reviem ~ 

4 ~ C o ~ c ~ ~ s s ~ o ~ ~ ~  RESEARCH SERIICE. sugro note 4 ai 347 
*nLlmted Stares Y Dennrs. 4 C \I R (A F )  872 (1910) United States P Burns 4 

C M R ~ h F l 8 0 i ~ 1 9 8 0 ) . U n a e d S l a r e s r  Denni s ,4CMR(hF)G30(1910) .  
"See Dennz~ 4 C \I R (A F l  at 872, B u m .  3 C M R.(A F l  at O O i ,  Dsnnls. 4 

C Y R (A F l  at  830 The eases here handled under the Elsfon Act's appellate pro- 
cedures See g-ally Alfrcle of War 50 (enacted at Ch 625.  § 226, 6 2  Stsf 604 638 
(19481 (repealed by the UCMJ)) 

"Dennu, 4 C kl R 1.4 F l  at 907 (ordenng that Priiate Dennis "be hanged b) 
the neck until dead ' l ,  B u m  4 C M.R (A F )  at 830 (ordering that Staff Sergeant 
Burns "be hanged by the neck until dead") 

*8Denns. 4 C \I R ih F1 at 916 
'8Bumr 1 Lovelt 104 F Supp 312 ID D.C 18121, Dennis \, LovelT. 104 R 

Supp 310 (D D C 1952) That C O U ~ ' S  jurisdiction arose BI the result of Burns and 
Dennis bang confined m Japan SeeBum.  346 L S at 861 

nYDmnis 104F Supp a1311,Bums. 104F Supp at313(quofmgDennu. 104 
F Supp at 311) The disfrief COY* cited Hamit v Brown, 330 U S  103 !1960). in 
support of this pr~pmmon 

*'Burns v Lwef t ,  202 F 2 d  335 !D C Cm 10521 The two cases were c o n s d ~ -  
dared m appeal 
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(1) An accused before a court-martial IS entitled TO a fair 
tnai  within due process of law concepts (2) The responsi- 
bility for insuring such fairness and for determining debat- 
able points 1s upon the military authorities, and their 
determinations are not reviewable by the couns, except 
(31 that ,  in the exceptional case when a denial of a consti 
tutianal nght 1s so flagrant as to affect the "junsdiction" 
(i.e.. the basic power) of the tribunal to render judgment. 
the courts ml l  review upon petition for habeas corpus h 
support issuance of a writ of habeas corpus the circum- 
Stances shown by the papers before the court must so 
senausly affect the fundamental fairness of the trial and 
the validity of the appellate and later determinations as to  
deprire the militav authorities of jurisdlctlan. i e . .  of 

The D C. Circuit then discussed and rejected the petamners 

The Supreme Court granted certiorar15~ and, in a sharply frag- 
mented decision, affirmed the denial of habeas relief 55 In an opin- 
ion written by Chief Justice Vinson, a four-Justice plurality 
addressed the appropriate scope of review and concluded that "[ilt 
is the limited function of the civil courts to  determine whether the 
military have given fair cansideranon to each of [the petitioner's] 
cla~rns.''~~ However, where miiitaly courts have "mandestiy refused 
to consider [a habeas pe t l t l~ne r '~ ]  clams," federal district courts 
may review such claims de n0~-0.57 

Justice Jackson simply concurred in the result without com- 
menLSs Justice Minton also concurred in the judgment, hut applied a 

power to act.52 

~iaims.53 

Oar 
fair 
""C 

.I "._." . 
Caun for a hearin, 

'n ld at 341-12 In dasenf. Judge Barelon ~ i i l i ~ i ~ e d  this scope of reriew as too 
row He argued that a ' ilulation of c~ns t l ru t i~na l  iafeguards designed t o  asmre a 

constitute a jurisdielional defect ' thus authorizing habeas relref 
ler prevailing Supreme Court standards Id at 348-49 (Bazelon. 1 dlsseanng! 

- r  111-A; Judge Bazelanmdicafed that he "aauldremandto the D ~ r f n c t  

tnal" would 

1 on the a l l e l a r i an~  I" Lhe ~ e f l r m n  ' Id ar 353 (Barelon J 

I d  at 142-13 
3BId at 146lJackian, J concurnng! 
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scope of review more restrictive than the plurality's He contended 
that in reviewing courts-martial, "[wle have but one function, 
namely, to see that the military court hasjunsdictmn, not whether it 
has committed error in the exercise of that junsdictmn."ja 

In an unusual opinion, Justice Frankfurter neither concurred 
nor dissented, but called for the case t o  be reargued.80 He opined 
that federal courts' power in reviewing court-martial Convictions is 
not as broad as their power in reviewing state court convictions, but 
is broader than a simple determination of whether the court-martial 
had jurisdiction.01 

Justice Douglas, joined by Justice Black, dissented.62 The dis- 
sent observed that "it is clear from our decisions that habeas corpus 
may be used to  review some aspects of a military trial;' and that this 
"review is not limited to questions of 'jurisdiction' in the historic 
sense.''53 After concluding that the Fifth Amendment's ban on 
coerced confessions applies to "military trials:' the  dissent con- 
tended that "like the accused in a criminal case," a "soldier or 
sailor" convicted through the use of a coerced confession "should 
have relief by way of habeas corpus."6' 

No rationale won the  support of more than four Justices.6s 
While the lack of a majority opinion muddled the decision's impiica- 
tions for the proper scope of review, its implications for Burns and 
Dennis were clear; they were hanged at Northwest Military Air 
Fieid, Guam, on January28, lQE4 .66  

59Id at 147(11mfon, J , concurnng) 
bold Bf 148-60(opmonof Frankfurter, J 1 
bLld at 149. S B ~  also Burns v Wllnan. 346 U S  844 (19531 (Rankfuner, J , 

"1346 K S at 150 (Douglap, J , dissenting) 
Bald at 152 
" I d  at 153-54 Ilnding That the petitioners made apnmafuw m e  that their 

eonferrlons had been coerced, id at 154. the dissent called for 'ajudicial hearing on 
the cireumrfancessvrravndlngthelrconfesslonr ' id at 162 

direnfrng from denial of reheanng) 

'jOne Prommenf commentator on the milltar) jumce system opined that 
because there wap no mnim of the Court m Bum the decmon hm no orecedenbal 
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2 me Tenth Cirmitk Approach-Since Burns, federal courts 
hare taken "diverse approaches to constitutional challenges to mih- 
tary con\~ctmns. ranging from Strict refusal to reriex issues connd- 
ered by the military courts to de n o t o  rerieir of constitutional 
clairn5."6~ Federal courts' approaches have been so diverse that "it 
E sometimes difficult to reconcile the various standards applied 
w t h m  individual courts."66 Thus. it is "virtually irnpossibie to pre- 
dict with any degree of confidence the scope of retiew most federal 
courts will apply m any particular' habeas revleu of a court-mar- 
tial Nowhere has this uncertainty been greater Khan in the Tenth 
Circuit 70 

The Tenth Circuit's approach to habeas corpus r e w a  of courts- 
martial is crucial in military death penalty cases. ' [A] prisoner may 
apply far a w i t  of habeas corpus either m the dmtnct where he 1s 

Incarcerated' or the district in which the prisoner's "mmxdiate" 
custodian is located i1 For inmates on the military's death row. 
which is housed in the USDB a t  Fort Leavenworth, Kansas 72 both 
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they and their lmmediate custodians are located in the Dlstrict of 
Kansas, Therefore, the Tenth Circuit's case law will govern habeas 
corpus review of military capital cases.'3 

Until recently, most Tenth Circuit miiitary habeas decisions 
"strictly adherejdj to , , . Bums' 'full and fair' consideration test 1174 

In Its 1959 rejection of Bennett's habeas challenge to his death ren- 
tence, for example, the Tenth Circuit noted that "we inquire only to 
determine whether competent military tribunals gave full and fair 
consideration to all of the procedural safeguards deemed essential to 
a fair trial under military iaw."'Z 

In 1986, the Tenth Circuit began to expand the scope of review. 
Mendram v. Smith's reached the merits of a military habeas peti- 
tioner's constitutional claim that already had been rejected by the 
military courts. The court of appeals reasoned that it would review 
the claim "since the Constitutional issues raised are substantial and 
largely free of factual questions, and since the Government does not 
argue that full and f a x  consideration by the military courts makes 
judicial review inappropriate '''' 

In 1990. two Tenth Circuit decisions further develmed the 

. .  
eanfke pdonem under the sentence to death dunng peacetune") 

73The importance of the Tenth Circuit's mihfary habear c u e  law IS mamrfled 
even LO nondealh ernes b e e s u e  most milrlan habern petifions are flied 10 the Tenth 
Circuit Rosen mmo note 13 ai 60 n 345 

7 d l d  Lieutenant Colonel Rase" noted however, that the Tenth ClrculVs cases 
were "not enfirelv consmem ' Id ?re alro rd at 57 n 332 

" I d  at 1642 n 6 While reachma the l i i u e ' ~  menfr. the Tenth Circuit rejected 
the penf lmer '~  clam that h a  Flfth Amendment due proees~ nght and Sinh  l m e n d  
menf trlal by iun '  right were \lalafed because he w a  convicted by a two-thadi vote 
of B court-martial panel consmflng of QU members Scigenonlly Howard C Cahen. 

l i o n . 2 0 C ~ l  W L REV 0118831 
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of review "[iln appropriate cases" the court mould 'canslder and 
decide constitutional ISSUBS that were also considered by the military 
courts Even though the CAAF already had rejecred an appeal 
challenang The constitutionality of the reasonable doubt mstruction 
at Monk's coun-martial,So the Tenth Circult held that the issue was 
"subject to our funhe r  review because it 1s both 'substantial and 

Later that same year, the Tenth Circuit's opinion in Dodson L .  
Zek28z considered the scape of review in ex en greater derail. Dodsan 
expressly adopted the United States Court of Appeals for the Flfth 
Circuit's (Fifth Circuit) standard from Calley 1: Callauoy 43 In Cal 
ley. the Fifth Circuit reversed a federal district court's gram of 
habeas relief to First Lieutenant William Calley, who was then con- 
fined at the USDB as a result of his court-martial connctmn stem- 
ming from the My La) massacie.64 The Fifth Circuit's en banc opinion 
adopted four factors to determine whether a federal habeas court 
should review a constitutional challenge to a court-martial conwc- 

largely free of ractlla1 question , , ' B )  

The C A I F I  .!4artm dccd;an *as sharp11 diiided Judge Fletchei concluded that 
although the reasonable doubt m s t r ~ c n ~ n  delirered ai trial X S J  improper and prqu 
dicial the ISSUJ had not been oresened 11 H J BL 67 Judge Coake concurred on the 
barir that the inralidafion 0; the reananable doubt m s t ~ c t m n  should appl? only 
prorpecrliel\ Id at bd ICaoke J , concurring in the rerultl Chief Judge Eieretr  



19943 FEDERAL HABEASREVIEW 19 

tmn: (1) "The asserted error must be of substantial constitutiond 
dimension;"86 (2) "The isme must be one of iaw rather than of 
disputed fact already determined by the military tribunds;"86 (3) 
"Military considerations may warrant different treatment of consti- 
tutional ciaims;"87 and (4) "The military courts must give adequate 
consideration to the issues involved and apply proper legal 
standards."aa 

In 1991, the Tenth Circuit further refined the four-pan Cal- 
leylDodson test. Khan u. Harts0 considered a habeas petitioner's 
argument that Article 56 of the UCMJ,go which gives the President 
the power to prescribe maximum punishments for court-martial 
offenses, unconstitutionally delegated legislative power,Q' Using the 

BICalley, 518 FZdar 188 
e'ld ai 200 
B'Id 

at 203 The Cdky oplnian rncludes the follawing summary of the scope of 
rewew 

as fa iesnlf in a miscarriage ~f just lee  Conilderatmn by the rnihtary af 
such ~bsues wll not preclude Judicial review for the mdaary mutt accord 
t o  Lts personnel The prote~tmn of b u e  c~n~firulmnal rights essential to B 
farrrnalandrheguaranteeafduepracersoflaa Thescopeof reviewfar 
VidBtLOnb of conrtitulional rights, however, is more manow than m civil 
c a m  Thus federal couns should differentiate between quemoni of fact 
and law and r e \ ~ e w  only questions ai law xhxh present substantial 
ConsrltuIional ~ u e s  Accordmgly, they may not retry the facts or reer- 
aluate the evldenee. their function m this regard being hmned ID defer- 
mining whether the mlhlary has fully and faaly considered cOnIeSfed 
factual lbeueb iloreorer, milaary law 13 a Jurisprudence whleh e x ~ m  
Separate and apanfromIhelawgaverningcivihansocierg~orhafwhatIs 
permissible within the military may be consrifurionally impermissible 
outside it Therefore, when the mihtaw courts haie determined that 
factors pecuhai fa the mdsary require a different apphcation of eoniti- 
tYtlOnal standards. federal coun6 u e  reluctant LO iel  mide such 
decisions 

Id Judge Anderson dissented, maintaining that the scope of rev~es, adapted by the 
majont). "is too broad " Id sf 1263 IAnderron J , dnsentmgl 

Lleutenanf Colonel Rosen advocated adoplmn of the Flffh Cacull's Calky atan- 
dard Ronen, SVWO note 13, ai 63.  88 The Solicitor General recently called the Fifth 
Clrcvlts ColieY opinion 'the leading artleulatian of rhe 8%- reif" Brief for the 
United State8 m Opposition at 8. Lips Y.  Commandant, USDB. 114 s c t  820 (1884) 
1x0 83-603) reta iso~d arQ-Ion  6 

'v943FZd 1261llOfhCir 1991) 
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four CalleyrDodson criteria to  guide its inqu~~y .  the court welghed 
several factors supporting review against one countervailing fac- 
tm*Z and concluded, "[Wle strike the balance in favor of review ' ' 9 3  

Consequently. m a n  "applied Dodson a6 a balancmg test to  deter^ 
mine whether federal review of the issues was appropnatd'34 

However, in 1003, the Tenth Circuit used a different approach 
in appiying the four Cailey Dodson criteria. Lips i Commandant. 
C.S. Dwip l inary  BavacksQE involved the United States appeal of a 
district court decision granting habeas relief TO a militaq pnsonerQ6 
The Tenth Circuit held 

[A]lthough the federal district court had jurisdiction to 
entertain Lips' petition. its scope of rev~ew was initially 
h m m d  to determining whether the claims Lips raised m 
his federal habeas corpus petition were @\'en full and fair 
consideration by the military courts. If they were given 
full and fair consideration. the distnct court  should hare  
denied the petition.0' 

ing the nondelegarion doctrine as applied to m r t  56 EChlJ 
(2) the queirion IS m e  of 18% x hich hsr not been addressed by the 

C o u n  of \hllfar. A ~ a e a l a  IChhFl alfhowh ~f has been reiected bv other . .. . .  
mlllfa" courts  tor ,ar)mg rea9onn. 

131 the querfron doer not turn on disputed facfr 
(4) the formula" order of the Court of Uihran Appeals ICLAF] 

den,mg rellzf docs not indicate the consideration oren to perlfloner'. 
clurns oradmir of r e u e ~ ,  

15) oe1lii0ni.r atfemufed IO exhaust his milifan remedier and 

The court ruled against the petitioner on  the merits Id at  1261-65 
''Caitilla 1 Han No 91-3216-AJS 1992 L S Dirt LEX5 I5fi09 at '4 ,U 

"99iFZdS05ll0thCir  1997: r e i f  rirnieri 1 1 4 s  Ct 9?0119941 
Kan Dec 1: 1983) 
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Lips cited the CalleyDodson criteria and maintamed that 
"review by a federal district court of a military conviction IS appro- 
priate only if the . four conditions are mer[.]"Qa The opinion 
indicated that *here military courts have "fully and fairly consid- 
ered, and then rejected, [the petltioner'sl claim, . the federal 
district court should not [undertake] further mquiry"SQ 

In sharp contrast to IOLan'i balancing approach, Lips appears to 
hold that an issue 1s reviewable only if allfour Calley'Dodson factors 
Support review The Lips scope of review is remarkably narrow, 
essentially reinstating the Tenth Circuit's Strict adherence to the 
B u m  full and fair consideration test In the Tenth Circuit, an issue 
that is raised before a military court 1s deemed "fully and f a d y  
considered" even if the military court rejects the claim urthout 
explanation On the other hand, If a clam has not been presented 

iBld 81 611 See aka Reed 5 Ham, l o  93-3114 1094 U S  App LEXIS 3562. st 
*1 (10th Ca Mar 1, 18041 lelnng Lzps and noting that 'we hare held that If the  sue 
was rained before The mllltaly couTtl. four conditions must be met before a dmner 
eourt's habeal revnew of a m d r q  deemon 1s appropnafe "1 

*8097F2daf812  
'o' 'ln hahr of the apparent confhct between man and LtPs ~f ia interesting to 

note that Judge Baldock, who Prate the Wan opmlon. 043 F 26 at  1262. vu part of 
the l tpspanel  Lips. 997FZdar808 

An unpubhrhed ' h t h  Circuli order a n d p d m e n t  laaued one week before Lzps 
adds further uncenamty t o  the c i ~ c ~ i l  Q scope of ~ e j i e n  for r n ~ l ~ ~ ~  habekr c u e s  In 
Spindle v Berrong, Po 83-3056 1093 U S  App LEXIS 15362 (10th Clr June 24 
19031, "the Tenth Circuit m I e d  ;t3 scape of rewew &I that articvlated m Dadson: 
employed neither the man balancina test nor the Lips adequate consideration only 
tell reached the subsfantwe IConfrontaIion Clau~e  ls~ue] and decided the isme on 
thements: Tranii, Hart No 92-3011-RDR 1003U.S Dlit LEXiS 10811. at ' 7 "  1 
(D Kan Juli 13, 1003!. a r d .  16 F3d 117 110th Clr 1894) (table! Hawewr, B Tenth 
Clleult Tule in effect al the rime SDindb was decided provided that an unpublished 
order and Judmoent ' ha[$ no Preeedenfial "slue " 10th Clr R 36 3 See also In re 
Cltatlan of Lnpubllshed Opinions Order and Judmnenti. 151 F R  D. 470 (10th Cir 
19!33)1mod1f~mgRule 36 3 )  

Watson 1 MeCarter 762 F2d 143 (10th Cm) mt dented. 476 U S  1184 
(18861, Lwipa. BO7 FZd at 612 n 2 This rule appears i o  mntndicf  the faunh Gal- 
i e ~  Dodsonstandard, r h i c h  Pmvldei that 'rnBfaw c o u m l m u ~ t  m e  adequate eonild- 
erarlonta theiiJue~nuolued"Callesu Callaway 510F2d184 203(5thCa 1076)(en 
bmc1 <e?* dentad 425 U S  011 118761, D o d s m v  Zelei ,  817 F 26 1250. 1263 (10th 
Clr 1900) (QuatmE calk") 

~~ 

DespiferheCAAFsoinvierrhatademalafapellflanforgsntaf re%ier ' is 
of noprecedentid )alYe, ' United States Y Mahm 1 M J 303 307 n 0 (C3 A 19761, 
both the Tenth Circulr and the Kanrar District Coun  havh contended that these 
denialasansf) the full and f a r  COnsderaBtlOnsfmdard SBO P Q ,  Kmgv Berrang, No 
83-3103 1994 U S.  App LEXiS 8486, at ' 5  (10th Cn m y  2. 1884) (holdmg that the 
C*AFsdenlalofthepetitlonforpanfof re>Len 'satisfiesfhe mlnlmurneOndlflonfor 
falr consideration '1 Gaff \ Hart. No 81-3103-AJS 1093 U S  Dlif LEXIS 14032. at 
'9 (D Kan Sept 28, 18831 (mdicatmg thm by dbnsina the petifmn far want of 
rev ley  the CAAF ' eonsldered ' the mue and declded agalnll petmaner' 1 But see 
Khan. 943 F2d st 1262 (deellnmg t o  hold that CAAF'I demal of m f i f m n  for gmnf of 
r e i l e r  precludes federal habe- revlea), occard Jefferson v Berrang, 783 F Svpp 
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before a military tribunal, absent "cause excusing the procedural 
default and prejudice resulting from the error," the claim has been 
waived for federai habeas purposea.102 Accordingly, a claim not 
raised before the military courts will not be reviewed, but a claim 
that was raised before the military courts cannot be the basis for 
relief. The on11 escape from this "Catch~22" 16 if the military courts 
expressly refused to consider an issue I O 3  In the one instance \<here 
federal habeas courts appl) the full and fair consideration standard 
to state courts' constitutional rulings.'o4 relief n i l l  not be granted 
even if "the state courts employed an ~ncorrect legal standard. mis- 
applied the correct standard, or erred in finding the underlying 
facts.''105 It would be a rare case. indeed, that would qualify for 
review under this standard. 

In a series of military habeas opinions announced after the 
Tenth Circuit's decision in Lips, the Kansas District Court argued 
that the Tenth Circuit's scape of review precedent is in conflict with 
itself lob The district court maintained that "[tlhe balancing test sug- 

1304 1306 (D Kan 1902) appeal dwnissed sub nom 4men Ra % Berrong 992 F Id 
1222(1OfhCa 19931 Itable1 

7 F2d at a12 Walion 782 F2d at 145 Volff I Knifed States 737 
F hCi r j .  c d  denzed.469K S 1Di611984),srege~ol iyRoseo,suprn 

~e exception t o  the ~ 8 l i e r  rule 15 extreme 
L S 72 87 (1977)  and the Supreme Court 
fs application of adequate 'cause' for failing 
RER, mpro note 13,  at 202 The Supreme Coun has held 
prejudicestandard irnotmer a haheaicauneanreach 

a defaulted  sue t o  prevent a ' fundamental miscarriage of justice ' See Keene) , 
Tamayo Reyes 112 S Cr 1716 1721 (1802) In deathpenalr) eases. Brnrscarrlage of 
jusciee OCCYTE ahere 'but  for a conitnutianal mror no reaionshle juror nould hare 
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Bested in Khan and the adequate consideration only test suggested 
in L<ps create an incongruence not easily resolved. While in some 
cmes analysis under either test would lead to the same result, in 
others, the outcome clearly would be different depending an which 
test was utiIiaed."~0' Nevertheless, the Supreme Court denied Lips's 
certiorari petition.lo8 

One panel of the Tenth Circuit ostensibly "cannot overmle the 
judgment of another panel"; rather, a panel is ''bound by the prece- 
dent of pnor panels absent en banc reconsideration or a superseding 
contrary decision by the Supreme Court."1og The Tenth Circuit sit- 
ting en banc therefore should resolve the conflict m its scope of 
review precedent.l10 Until the court resolves this issue en banc, the 
scope of review will remain mired in uneertanty, apparently more 
influenced by the particular panel's compmition than by adherence 
to a common principle. 

While the Supreme Court denied certiorari in Lips, the Court 
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may became more receptwe if the issue continues LO arise. panicu- 
lady If federal districr judges continue to express uncertainry con- 
cerning the proper scope of review The probability of obcamng 
either en banc consideration or certiorari to resolve che issue may be 
grearesr in a death penalty case,lll where the consequences af 
refusing to even consider a porentiaiiy meritorious issue can be so 
great. 112 

3. Ihe Scope of Federal Habeas Rezieu' of State Cases-Even rhe 
camparatmelg liberal W a n  balancing approach to che Cal 
ley Dadson criteria is drastically narrower than the standard federal 
courts use when collaterally reiiewmg state convictions. Despire 
several Rehnqmit Coun opinions constricting habeas 113 federal 
courts may continue to conduct de nono review of alleged con~titu- 
tionai errors 114 During its 1992 lkrm the Court specifically declined 
to limit habeas r w ~ w  of  mir ran do"^ issues to  B determination of 
whether the state court provided a full and fair opportunity to htl- 
gate the claim 116 Applicarion of the search and seizure exclusionary 
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rule remains the only legal issue reviewed under the "full and fair" 
consideration standard. '17 

In cnntrast tn the de M V O  standard of review for legal ques- 
tions, federal habeas courts generally must presume that the state 
courts' factual findings are correct 11s The Supreme Court recently 
declined to resolve the  proper standard for federal habeas courts' 
review of state courts' decisions regarding mixed questions of law 
and fact.Ll0 This leaves in place the Tenth Circuit's rule that "mrxed 
questions of law and fact," like pure legal questions, are "reviewed 
de novo."120 Thus, many claims that would succeed an federal 
habeas review of a state conviction would be rejected under either 
the Khan or Lips test for reviewing courts-martial. 

C. AnEmpirical Assessment ofHabem Review of Courts-Martial 
A survey of the United States District Court for the District of 

Kansas's (Kansas District Court) military habeas practice demon. 
strates the effect of the narrow standard far federal habeas review 
of military cases. In 1902 and 1993, the Kansas DLstrict Court issued 
opinions in thirty-three habeas cases where the petitioner chal- 
lenged a court-martial conviction, sentence, convening authority's 
action, or direct appeal.lz1 Lips u. Commandant, V.S.  Disciplimry 

"'Stoner Powel l .42SUS 466119761 
"828 U S C 5 2264(dj (1988) 

Wnghl.  112s  C t  at2482 SeegenaraliyYackle,~pronole 113, at23SO-81. 
Sulhvan, mgro note 113 at 344-46. Vivian Berger, A r  Posed  Over Habeas.  YAT'L 
LJ .AuP.  31.1902 a fS l0  

L1lSee t71h.0, Appendix B (complete list of the 33 c - ~ J )  Ten of the 33 opinions 
were issued after the Tenth Circuit announced Lzps Two of the ten decisions were 
baled mlely on waiver bur the remamder of the district courV8 porf-Lzppa upmmnn 
noted that the decision would h a w  been the same under either the Lips reit or the 
Rlunbalancmsteat Seesumonole 106 
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Barracks was the only case m which the Kansas District Court 
granted relief 192 As discussed above, the Tenth Circuit reversed the 
Kansas District Court and denled LIPS any rehef.'23 The Kansas Dls- 
trict Court exercms habeas pnsdlctlon over more than 1300 pris- 
oners confined at the USDB.124 Yet dunng a two-year span, no pris- 
oner within chat district court's jurisdiction benefited from habeas 
review of a court-martial.125 

Civilian habeas petitioners' success rate also is low nu0 empiri- 
cal studies of federal habeas corpus practice m the 1570s and early 
1580s found that the petitioner succeeded In three to  four percent of 
the cases surveyed.12~ In the wake of recent Supreme Court decl- 
sions hminng habeas petitioners' ability t o  obtain relief,'Zr the suc- 
cess rate today may be even lower revertheless, the de M U O  stan- 
dard of reiiew provides a meaningful opportunity to collaterally 
attack a state conwction. That standard's effectiveness is clear in 
the capital arena In death penalty cases, federal habeas petltlaners 
had a success rate of "60.75% as of 1982. 70% as of 1983, and 60% 
as of 1986 "128 IYhile no post-Fumon128 federal habeas re5.1eit. of a 

onex a h o  sought relief through means orher than a habeas petition G a f f ,  L a ~ e  

LOW Q Z - J Z ~ ~ - R D R .  1882 L s u~ir LEXIS 2 0 4 2 ~  (n K~ uee 5 1802) iFantlng 
summan judgment far Lhe Lnired States in B consf~futmal ton a c t m  challengng use 
of intractable status' a an Lnternal control mechsnlim), UePhauIb Reppen 86- 
325l-R, 1982 U S  Dlif  LEIIS 10283 (D Ken June 26, 19821 Ldismissrng cansfnu 
fionalton actionbrought by farmer L'SDBPnSoner) Thenecaneiare begondrhexope 
of this l u n e )  of the dlsmct murr 5 ~rac l i ce  

'l'Llps Y Commandant L'SDB. 40 56-3396-B 1982 K 8 Dist LEXlS I2018 
(D Kan Juli 3 1 ,  1992) Lips vas the only one of the 33 petirioneri i h a  i a s  repre 
senred b? eoun~e l  before the Kansas DLstllcl Coun See infra notes 261-66 and 
B"omnan?,ng rem 

"389: F 2 d  805 (10th CN 1903) cert  & i r e d .  114 S Cf 920 (1984). FIP m p z o  
notes 95-99 and accorn~anjmg text 

l -JYichael  Krkland S u p r m  Court Hears Chaiknye to ltlilcloiy Jnsticr sur 
lml LPI, \ax 3 1883 OiallabiP In LEX15 Yews Llbraw, LPI Flle (mdsaung that 
the inmate populafron %as then 1363) 
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military death penalty case has occurred, the wide gulf between de 
novo review and even the most liberal permutation of the B u m  u. 
Wikon full and fair consideration test suggests that condemned ser- 
vice members will not fare as well. 

D. Conelusion 
Service members have a right to seek habeas relief from the 

Article 111 judiciary. In the Tenth Circuit, however, recent case law 
has virtually foreclosed a service member's opportunity to obtain 
relief through the exercise of that right. Absent a simificant expan- 
sion of the scope of rev~ew, federal habeas proceedings will be inca- 
pable of safeguarding condemned service members' constitutional 
nghts. 

Ill. Appointment of Counsel: The Status Quo 

Of all o j  the rights that a n  accused person has, the right to 
be represented by  counsel is b y f a r  the must pmas ive ,  for 
i t  rlffcts his  abi l i ty  to a s s e t  any other rights he m a y  
have. 

Judge Walter T? Shaefw13Q 

The scope of review IS tremendously important to a condemned 
service member seeking federal habeas relief; it establishes the 
framework under which the courts will examine ail other ISSUBS. Yet 
even more fundamental than the scape of review is the condemned 
habeas petitioner's ability to obtain counsel. As Judge Shaefer indi- 

Professor Mella repons that "[bletreen 1076 and 108s federal ~ppellare emnS 
ruledmfarorofthecondemnedlnmarem73 2 %  ofthecapital habeasappealsheard, 
compared to a d )  6.5% of The decisions m non-capllaI habeas cme$ ' Melio, sup7a. at 
521 lfaatnote omared) See also McFarland v Scott, 114 5 Ct at 2788-80 (Blacitmun. 
J , dissentin8 from denial of eenloran) Donald P Lag l%d Wnl o i l i n b r a .  Coriiiui A 
CmnpierProced~~~i~SimplaPlocJQss ,  77MINh L REI 1015, 1044.45" 166(1003). 
Michael D Hmfze, Attaching lheDeathPenolly h a r d  oRenrurdStrotegy Twenty 
Years AfIm Furman, 24 COLLM HUM. RTS L REV 396, 411 (1903): Geraldine S m t t  
Moohr, Note,  Murras v Glarrarano A Remrdy Redirced IO a ."ieaniwless Ritual, 30 
AM E L RE5 705, 794n.220(1800) But~eee\'lCm~E R n m ,  Haar~iCoapisn Smm 
A h D T t D E R A L  COLRIS 86-89 (10941 (8rgUm8 that prevloussludlei overstated the success 
late of federal habeas pelaion~ I" death pendtilfy c u e s .  but eoncedrng that the s u e e e ~ ~  
rate la hrgher m capital cases than m noneapital eases) 

'ZBFurmanv Gear@ 408K.S. 23S(1072) Seasuwaoore11 
130FsderalismandSlalaClzmrnaIPr~cedsrr. 7 O K I R I . L  REI- 1. S(1066) 
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cated. representation by counsel affects e v e v  aspect of the case.L1l 
Counsel even ma? influence the coun's choice of which scope of 
re\,eu to appl: 

A 77wProblem njlmiigency 

By the time a military death penally case reaches federal 
habeas reiiew. the petitioner almost surely w ~ l l  not have sufficient 
funds to retain counsel E ~ e n  those condemned sen-ice members 
with substantial financial  resource^ are likel? t o  become ~rnpav- 
erished dunng the lengthy period of direct appeal 112 The cost of 
privately retaining a federal habeas counsel would be prohihirive A 
1988 study of 175 attorneys m 25  states found that ~n capital collar- 
era1 attacks, attorneys devared an average of 665 hours dunng state 
postconviction r e ~ i e u - ~ ~ ~  and 805 hours during federal habeas 
revien 134 The first stage af state postcomiction reriea alone  con^ 

sume[s] somewhere bemeen  one-fifth and one-fourth" of the aver- 
age attorney's total yearly hours of practice 135 

Habeas Corpus. ~ ~ p , i n l i d i n T W o r d a  Mo 

1085 and thefourthsince 1989 Seecasereiredniprn note 11 
"'Proferror \Lillemann exdalnl 
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In addition to making it practically impossible for a death row 
inmate to privately retain counsel, these extensive demands deter 
attorneys from handling these cases pro bono. The United States 
District Court for the Eastern Distnct of Vireinia (Eastern Virginia 
District Court) noted: 

In the past, Virginia had no need to take affirmative 
action to provide counsel to inmates pursuing post-convie- 
tion rehef. Attorneys volunteered their services or were 
recruited to provide pro born assistance and representa- 
tion to death row inmates. Those days are gone. The evi. 
dence conclusively establishes that today few-very few- 
attorneys are willing to  voluntarily represent death row 
inmates in postconviction efforts. One lawyer who did 
accept such a case testified that he expended in excess of 
five hundred hours in the preparation and handling of it. 
He expressed the emotional drain to  be such as to preclude 
his willing acceptance of another such assignment.136 

While some individual death row inmates may be able to  secure 
representation from volunteer attorneys or public interest organiza- 
tions, the 2802 inmates an death row nationwide137 overtax these 
resources.i3B In Texas, which relies on volunteer attorneys, "death- 
sentenced prisoners are not routinely represented in State post-con- 
victim proceedings."130 Quite simply, "[TJhe demand for lawyers on 

habeas pmceedmg i l l 1  likely appraxlmate those at the state trial court posicon%imon 
stage 

Judge Cox recently suggested that 'lplerhaps the Jamf-Service C~mmitfee on 
Mlhfary Justice might consider how c~llateral  attacks on coulfs mamba1 should be 
hngafed' United Stater j Dykes. 38 hl J 270, 274 IC M A 1993) (Cox, J 

Cases 3 (Dec 1883) (unpub ~epan)  (on file with the ABA Posteonvicrian Death Pen- 
alty Representation Project), SOB also Id  81 70 (notmg that 'execution warrants are 
now roufinelyfiledm~xasincludingmanpfolloningaffirmance inwhichno counsel 
Is avadable"1. McFarland Y Scott. 114 S Ct  2785. 2788-89 (19941 (Blaekmun J , 
diiienfing from denial of eertloranj Justice Powell hsr noted that Florida provided 
stale-funded eouniel for death mu, inmales punuing posiconiiction rehef ' because 
of the madequacp of using wlunfeer l awyen '  Justice Lewis F Powell, Remarks at 
the Eleventh Circuit Judicial Conference (May 12 1886) (quored ~n ABA Backsound 
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death row far outstrips the availabihry of lawyers willing or able to 
represent condemned inmates ' ' L 4 0  Absent appointed counsel, con 
demned Service members may be unable to abtam legal representa- 
tion during federal habeas review of their death sentences. 

B. The Constitutional Framework 

I .  nie Emerging Right to Counsel-During this century consti- 
tutional case law concerning a criminal defendant's right to counsel 
has developed erratically In Its 1030 Powell 2) Alabama141 decision. 
the Supreme Court first recognized a cnmmal defendant's constitu- 
tional nght to appointed counsel.l'2 This nght applied. however, 
only m capital cases where the defendant was indigent and "mcapa- 
ble adequately of making his own defense because of ignorance, 
feeble mindedness, illiteracy, or the like."143 In 1938, the Court heid 
that the Slxrh Amendment requires the appointment of counsel for 
indigent defendants in all federal criminal proceedings 144 However, 
in 1942. the Court refused to require the appointment of counsel in 
state noncapital criminal pmceedmgs.145 

The Warren Court dramatically expanded the nght to counsel 
In 1961, the Supreme Court abandoned Poi~el l 's  requirement that 
capital defendants demonstrate special circumstances to be entitled 
to  appointed counsel; instead, the Court held that all indigent capital 
defendants hare a nght to appointed counsel.l4~ The nght t o  coun 
sells most celebrated advance came two years later, when Crrdeoa I 
Wainwight"' held that the Fourteenth Amendment's Due Process 
Ciause applies the Sixth Amendment caunsel right to the states 
Accordingly, indigent defendants have a constitutional right to 

'43PaWel1, 2 5 i L  S * t i ,  
1*'Johnsan % Ierbit,  304 5 S 456 (19381 S e e g e m o i l y  B E < \ E I ,  dupra nore 

141, at 33-14 In 1790 Cangrers created a statutoq rrghr to appointed counsel far  
cnminal defendants m capital caiej tried m federal diitriet cour ts  Federal Crimes Act 
of 1790 ch 9. 5 28 1 Stat 112 I16 (codified m amended at 18 L S C 5 3001 (18881) 

"'Betfs I Brad) 316 i' 6 456 (1842). atemiled bU Gldeon > Uamunghf. 372 
L S 335 I19631 SLP gtwr0lly Lruls. nigra note 142. a t  115-11 Yale Kamlsar V ?  
Right Lo Counsel o7id rheFou,henlhlmpnd~~,if .4 Dtolayur 011 the MosiPmosii~r 
Right 'of a?zdccusrd 30 L) CHI L Rrr 1 13-66 (1962). B L I I E ~  supra note 141 ai 
160-64 
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appointed counsel in any state felony proceeding.l4s On the same 
day that it announced Gideon, the Court addressed the right to coun- 
sel in appellate courts, holding that the Equal Protection Clause 
mandates appointment of counsel for indigent defendants during 
their first appeal as of right.148 

2 l?u Right to Counsel in Postconviction Proceedzng-By 
1974, the Burger Court had fully risen over the Warren Court's ves- 
tiges.160 That year, the Court refused to recogmze a constitutional 
nght to counsel dunng discretionary appeals before state courts or 
when seeking a w i t  of certiorari from the United States Supreme 

This established a line of demarcation. an indigent criminal 
defendant has a constitutional right to appointed counsel up to  the 
first appeal as of right, but not thereafter,l52 

I " T h e  Warren Coun later held That the right To e 0 ~ 0 3 e l  attaches m juvenile 

"ODougisr 3 Cahfarnia 372 U S  353 (1963). The Court rearmed 
There 13 laekmg that equality demanded by the Fourteenth Amendment 

proeeedmgr a i  ne11 In re Gault. 387 V S. l(1967) 

. .. . .... ... 
Id at 357-68 Ju~rlee Clark. who xas one of three dissentingjusfrees, criticized the 
Coun'n ne= fetirhiorindigencs ' I d  at369 (Clark. J , dasenrmg) 

On i ts  face,  the Founeenrh Amendment Q Equal Pr~tecllon Clause, on which 
Douglas relied. does not extend Lo the federal government The Supreme Coun has 
held. however that the nf th  Amendment's Due Process Clause includes m equal 
pmtectianguaranlee Bolllngr Sharpe. 347 U S  497 (1954)(applymgBroinv Board 
of Educarion 347 U S  483 (19641 to the D l ~ T i i ~ f  of Columbia school wsrem1 The 
CAAF relied on the Rfth Amendment's equal prorecrion component to applr Batsan 
% Kenruck,. 476 K S 79 (19861 to the mihtaq justice system United Stater v. 
Santlago-Da\lla, 26 M J 380 IC &I 4 1988). me alro Cnaed States v Tupple 34 XJ 
89 IC kg A 19921 (reeognlzmg that II would be an equd proteetian~&arian to 
~mpnson a 8en ~e member due solely To rnabllili Lo pay a fine) 

Ib"Cf Herman Schwanz. Introduction t o  TaE BURGER YEARS XI, XYI (Herman 
Schuanr ed , 1987)l 'Betireen 1964 and June 1974 pr~ionenrarelylosfa ipnioners' 
ridtsl case ~n the Suoreme Court From June 1074 on howe%er II became almost 

IexRasr v M~uff i f t ,  417 US 600 (1074) An earlier Burger Court opmmn had 
extended the nght t o  counsel into some state miidemeanor proceeding Argeriinger 
I Hamlin, 107 U S  25 (1372) (haldmg that repieientatlon by counsel (er a i a h d  
waner of that nuht) 1% a prerequisite to ~mprmnment  for any offense includmg 
mndemeanorrl in Scott > I111001s. 440 L S 367 (I0791 The Court  held that B dele" 
dam nho was con\lered of B misdemeanor far which confinement IS an authorized 
punishment was not entitled to the appomfmenf a1 ~ m n s e l  uhere the court actually 
imposed P fine and na confinemem 
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The Rehnqumt Court reinforced this line of demarcation In 
Pennsylvania I a 1 Q 8 i  opmion authored by Chief Justice 
Rehnqmst, the Court indicated that neither the Fourteenth l m e n d ~  
ment's Due Process Clause nor Lts Equal Protectlan Clause @res 
prisoners a nght to appointed counsel during state postconviction 
proceedings The Court reasoned. "[Slmce a defendant has no 
federal constltutlonal right TO counsel when pursuing a discretimars 
appeal on direct review of his conwctmn. a fortior%, he has no righr 
when attacking a connctmn that has long since become final upon 
exhaustion of the appellare p r o c e ~ s . ' ' ~ ~ j  

E S 661 556 (1987) I Our  cases eifsbliSh that the right To appointed c o u m e l  extends 
t o  the first appeal of r ight ,  and no further '). occm d Coleman L Thornpion 111 S Cr 
2516 256811091~ 

Alrhaugh a capital appellant has a i tafuioli  nghr IO co~zniel before The C 9 i F  
EChlJ art 70 10 L S C 9 870. the issue 13 not merely academic A criminal defendant 
has a eonifiiu~ional right 10 the effectlie usisLance of roun~e l  ""1) where theie IS m 
iinderljing con~firurl~nal right 10 counsel Colmo7i 111 S Cr at 2666 Lnder the 
Supreme Coun 1 diclo suggeifing no right to counsel in second 
appeal3 deficient representation of a condemned 
"07 suppon a canrtlruflonal c l a m  of meffectne a 
E i i t f i  , Luceg 46s U S 367 (188El (holding fha 
process nghr to  effecllre asilitallce Of C O " n J e l 0 "  I 

ral i i w e  m Fmley -as ,> hefher a p o s t c o n ~ ~ ~ c t ~ o n  rounsel 
ause the case included no potentlalli meritorious claim5 
3 that Andeis t, California 386 E 8 738 (196-1, estab 

lrshed for counsel seeking t o  ulrhdraw from appellate repTeienlatmn The Coun 
concluded Since respondent has no underbmg Comlifuflonsl 
counselm i t a e  pocconiiction proceedmgi. she has no e o n ~ l l t u f i ~  

runonalnght '  F i n f e y . 4 6 1 L  S at 

slate couns ' ehould be able t o  conslder xhefher  appalnled COUnSel1 reTleY af 
respondent 5 caie *a$ adequate under Penns3laanla la% OL the Penns>lianla 
Supreme Caun I remand order ' Id a l  559 IBlaekmun J cancurrlng In the 
iudemenfl 

Joined by Jumce Marshall. Justice Brennan dlFienred on three grounds (1) rhe 
Pennsilranm Suoerior Caun's ommon rented on m indeuendenf stare p o u n d  ( 2 )  the 
iswe decided by the mqorxy not ripe for reileu and(3) Rn le i  had a due procesi 
and equal proiectron right t o  the procedurei the Pennrilianm Supenor Coun had 
required her counsel to follox Id at 559-70 (Brennan. J dls~ennngl Jurtlre Sreiem 
reaaoned that because i f  XBI ~mpmslble t o  tell xhe ther  the Penasyhanla Supenor 
C a u n  I opinion rested on state or  federal Im he  aauld  dppll a p~esumptlan ~n fa1 or  
of a -rate bails and therefore dirmiss the eaar of certiorari far nant of jurlidlctlon 
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S. R e  Right to  Counsel tn Capital PmtconVicfion Proceed- 
ing-Fznley was not a death penalty case.116 thus raising the ques- 
tion of whether a death row inmate has a constitutional right to 
postconviction counsel even if an inmate serving a life sentence does 
not. 'Murray 2i. Giarratan015~ resolved this ISSUB. 

Five months before the Supreme Court announced Finley, the 
Eastern Virgmia Dmtnct Court, in Fiarratano, ruled on a class- 
action suit asserting that Virginia's death row inmates had a con- 
stitutional right to  assistance of counsel during postcanvictim pro- 
ceedings lsB Rather than resolving the case on the basis of right to 
counsel case law, the district court relied primarily on Bounds F 
Smith,Lja where the Supreme Court noted that states must "shoul- 
der affirmative obligations to assure all prisoners meaningful access 
to the courts."160 Bounds mdicated that states could ensure "mean- 
ingful access" by providing inmates with "adequate law libraries or 
adequate assistance from persons trained in the law ' '161 In Giar- 
ratam, the district court ruled that because death row inmates "are 
incapable of effectively using law books to raise their claims,"162 
Virginia must appoint counsel for these inma te~ . '~3  However, the 
district court found that this constnutional right to appointed coun- 
sei applied only to state pastconviction proceedings; the court ruled 
that the state need not provide this assistance to inmates seeking 
either review by the United States Supreme Court or federal habeas 
rehef 164 

On appeal, a divided panel of the Umted States Court of 
Appeals for the Fourth Circuit (Fourth Circuit) reversed the portion 

LS~F~lnleyaassenrngallfe sentenceforsecond degreemurder Id at 553 
l0-492 U S l(1888) 
LIBGlarratana v Murray, 668 F Supp 511 [E D Va 1886). rm'd. 836 F2d 1421 

(4th C l r l ,  afd on rehaorb, 847 F2d 1118 (4th Clr 1888) (en banc). r a ' d .  482 U S I 
(18881 

108430US 8 l i ( l 8 7 7 )  
IlOld at824 
'"Id at  828 
'BZmowotano, 668 F Supp at 513 Judge Merhige based this ~ ~ n e l u ~ m n  on 

three factors (1) 'the llmlled amount of time deathrow inmateamay ha\ero prepare 
and present their pefltmn~ to the couni. (21 ' the complemty and dfficuby of the 
legal rork Itself. ' and (3 )  'at the time the lnmafe IS rewired to rapidly perform the 
complex and dlfflculf aork necesaan fa file a timely petillm he 1s the least capable 
ofdorngia' becaurehea' prepannghimrelfand hisfamil> forunpendmgdeath: id 

L"ld Bt 515. 517 Virgnia dread) had a statute under which counsel were 
appointed far state habeas pel ir ione~~ x h o  presented a nonfnrolous clam, but Judge 
Merhige found thu to be lnruffleienf He reasoned that 'the t n m g  of the appornt- 
menf 11 B fatal defect with reipe~f  to the ~equaement of Ban& Because en mmsfe 
must already have filed hrs petlfmn t o  have the matter of appornted ~ounsel conad- 
ered he would not receive the afrorne? 5 asmfmce m the c~lflcal stager of develop- 
1n8 his c l a m "  Judge Merhige therefore required '~rgrua to ~ppoint  counsel w o r e  
theinmatefiledaatate habeaspetifion Id at516 

Il'ld at616 
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of the district coun's ruling that required Virginia to appoint counsel 
for death row inmates seeking state postconviction r e h e f . ~ ~ ~  The 
panel reasoned that Virginia's prison libraries. as well as the avail- 
ability of attorneys to advise prisoners in preparing postconnction 
petitions1Bfl and a state sratute under which counsel were appointed 
for postcomiction petitioners who r a w  nonfrivoiaus c l a i m s , ~ ~ -  sat- 
isfied Boundrk "meamngful access'' requirement lis The panels 
rnqonry also rejected the norian that a "separate panoply of addi- 
rima1 constmtional srandards only applicable to  collateral chal- 
lenges ~n death penalty cases'' exists 169 

The Fourth Circuit ordered a rehearing en hanc and. in a six-ro- 
four ruling, affirmed the district coun.li0 Unlike the panel decision 
the en hanc opinion fornd Finley inapposite because it did not 

'"'Giarrarana , Xurra). 536 FZd 1121 (4th Cirl  lei d on ir i ipory 447 F'2d 
1 115 (4th Cir 1985) (en bancl rar 'd 102 I S 1 ( l 9 W  The panel affirmed the district 
coun 5 ruling that the death ~ U K  inmates did not hare  a rlght ro  appnin~rnenf of 
counjel far ass~sfance in prepanni federal habeas peritions Id at  1127 

"old  at 1425 The panel miyoriry a150 rejected the district coum E s o u n d s  for 
concluding that mere acceee t o  a la- librsn UBJ lnsufflclent 10 prmlde death row 
inrnarer Kith rneanmdul access to  the courts I d  at 1426-27 

loGiarratano% blurray B l i F Z d  1118(4fhCir I8BSl(enbancl w ' d  4 9 2 L  5 
I(1968) The en ban? opinion UBS nrifren by Judge Hall n h o  had dlSsenIed from the 
panel5 reversal of the district court Giawilfano 836 F2d at 1428 (HRI l  J 
dmenfmel 
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involve the Boundr requirement of meaningful access to 
"Mast significantly;' the  opinion continued, "Finley did not involve 
the death penaity."172 The Fourth Circuit reasoned that "[blecause 
of the peculiar nature of the death penalty, we find it difficult to 
envision any situation in which appointed counsel would not be 
required in state post-conviction proceedings when a prisoner under 
the sentence of death could not afford an attorney."173 

The Supreme Court granted the state's certiorari petition"' 
and reversed the Fourth Circuit's en banc rulmg.17j In an opinion 
written by Chief Justice Rehnquist, who also authored Finley, a 
four.Justm plurahty rejected the proposition that death row 
inmates are constitutionally entitled to heightened postconviction 
procedural protections. While recognizing "that the Constitution 
piaces special constraints on the procedures used to convict an 
accused of a capital offense and sentence him to death,"lTa the 
Court found that these constraints were unnecessary during coii&t- 
era1 review 1'' Therefore, the plurality concluded, "Fznleg appiies 
to those inmates under sentence of death as well as to other inmates, 
and that holding necessarily imposes limits on B0unds."1~S 

Justice O'Connor joined in the plurality opinion and in Justice 
Kennedy's separate concurrence, as well as authonng her own con- 
eurnng opinion that emphasized legislatures' roles in determining 
how to provide inmates with meaningful access to  the c0urts.1~9 

"3847 F2d 81 1122 The panel m@janty had IoUoied Ftnley, nofmg, "We are 
concerned here with the identical type of proceeding addressed in Finley, itsfe 
habeucorpus, onfhe heelsof aclearsndreeenf Palement bythe SupremeCourtthat 
there i s  no prevrously established eonitaunonal right to counsel m sfale habesr 
c0mui~~0ceedmai"836F2dar 1424 . .  

Lv 847 F 2d at 1122 
"aid a t 1 1 2 2 n 8  
"'Murray v Giarratano 488 U S 823 11988) (order naming certlaran) 
"aUurrayi GlarraLsno. 492 U S  1 11989)lplurallty opinion) 
"OId at 8 
i7'Id &to-10 The oluralltv concluded . .  
State collateral proceedmgs are not eonrfitufionaUy required m an 
adwnet Io the stale c m m a l  proceedins and serve B different and more 
Limited purpose than either the tilal or appeal. The additional safeguards 
impoied by the Eighth Amendment st the trial ifage af a eaplfal c u e  are,  
we think. JuffiClenf to mime the rehabday of the pmeess by whrch the 
death penalty i s  imposed \Ye therefore dechne to read either the Eighth 
Amendment or the Due Proceni Clause fa require yet another dlstlnCfion 
between the rights of capital cme defendant8 and those m noneapifal 
C u e s  

Id at 10 (loatnote omitted) 
"-Id at 12 
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Justice Kennedy did not jom the piuraiiry opinion. but provided the 
fifth vote for reversmg the Fourth Circuit's en banc decision 1% He 
posited that "collateral relief proceedings are a central part of the 
review process far prisoners sentenced to death," and obsen'ed that 
"a substantial proportion of these pmoners succeed in having their 
death sentences vacated m habeas corpus proceedings ' l a l  He also 
recognized that '[tlhe compiexity of our juniprudence in this area 

makes It uniikeir that capital defendants will be able to file 
successful petitions for collateral relief without the assistance of 
persons learned in The iaw"182 However, he found that B o u n b k  
"meaningful access" requirement "can be satisfied m va r iou~  
ways." and that "state iegniatures and prison administrators must 
be given wide discretmn' to  select appropriate solutions " I S 3  After 
noting that "Congress has stated its intention to g w ' '  habeas renew 
of capital cases 'serious consideration,'' Justice Kenned, concluded 

Unlike Congress, This Court lacks the capacity to under- 
take the searching and comprehensive review d i e d  far in 
this area, for we can decide only the case before us. While 
Virgmia has not adopted procedures for securing repre- 
sentarion that are as far reaching and effective as those 
aaiiable in other States, no prisoner an death row in Vir- 
ginia has been unable to  obtam counsel to represent him in 
pastconviction proceedings, and Virgma's prison system 
IS staffed with institutional lawyers to  assist in preparing 
petitions for postconmction relief 1 am not prepared to 
say that this scheme violates the Constitution 181 

Justice Stevens authored a dissenting opinion that Justices 
Brennan, Marshall and Biackmun jained.'gj The dissent canciuded 
that ' e ~ e n  if it 1s permissible to leave an ordinary prisoner to his 
own resources in coilatera1 proceedings, IT IS fundamenrally unfair to 
require an indigent death row inmate to initiate coiiaterai renew 
without counsel's guiding hand."'a6 
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While six Justices agreed that it is at least "unlikely that capital 
defendants will be able to file successful petitions for collateral relief 
without the assistance of persons learned in the law,"L87 five Jus- 
tices aa-eed that an actual appointment of counsel to  represent the 
death row inmates was not eon~titutionally required 

A report of the American Bar Association's Cnminal Justice 
Section emphasized that the G i a r r a t a w  plurality's view of the right 
to counsel "is wt a holding of the Court."l88 The Court has treated 
it as if it were. Two years after Gzarratam, in Coleman 21. 
Thmpson,18g a six-Justice mqority observed that "[tlhere is no can- 
stitutianal right to an attorney in state post-conviction proceedings," 
and parenthetically noted that Giarratam "appl[ies] the rule to 
capital cases.''1so The Coleman majority also commented that "Fin- 
ley and Giarrataw established that there IS no right to  counsel in 
State collateral proceedings."'Ql 

The Coleman majority left open a possibility that, in Some 
cases, a constitutional nght to counsel in state postconviction pro- 

513, 520-21 (1888). John C Godbold pro B ~ V I  Reprmmnlolion a/&oih Senlenced 
inmates, 12 RPc Ass'v B Crrr S Y 858. 873 (1987) (esfimatmg that rithln the United 
States Coun  of Appeals for the Eleventh Circuit (Eleventh Cacuif) federal habeas 
perrrianeri succeed 1" one-third to one-half 01 all capital cases)) JuRlce Stevens alia 
noted that in Yirgnia P O B L C O ~ W C ~ ~ O ~  proceedings were the firit o p p ~ m r n t )  far rhe 
defendant t o  raue some ~ssues. such ab ineffective assistance of counsel Id at 24 

J U Q I L C ~  ' Id at 26 
The disientalsorelied ~ n t h e d i ~ f r i ~ t c ~ u n  sfindingthat death row inmates we 

incapable 01 obtaining meaningiul access t o  the court3 through access t o  B pmon  Isw 
library Id a f 2 7 - 2 8  

LdrMarrofana 482 C.S at 14 (Kennedy J . eoncurring~nthere~ub) 
L B ' A B * B a ~ k g ~ ~ ~ n d R e p ~ r t .  supranote 28. e t80  

111 S Ct 2546 (1891) h k e  Giarrafano, Coleman vas B Twanla death ~ O U  
inmate Amid canllnuing e~nrr~versy  concerning his guilt 01 mnoeence, Coleman x a  
electrocuted on \lay 20, 1882 Peter Amlebame Vtrgtnra Ezmfian Hzghlighied 
P ~ l i l ~ c s  QfDcoth. X.Y TIMES. May 28 1082, at 8 8  Giarrafsno, on the other hand 
reeelved a conditional pardon See p ~ ~ ~ l l ~  John F Harris Terry Rules Out .\xu 
h i d / o r P o 7 d o n a d K ~ l l e r  F.*sH Pam Feb. 21. 1881 atB3  The Othermadeathrow 
inmates named BI panlerrn Giamfono %ere electrocuted 159th Eledrocufran Could 

f m y  N I TIMEI. Xar. 5 1994 at 6 (reponmg Jahnn) 
a Ezenrtes Waon/or.Wr~rdw U Y T ~ r s .  J u h  21. 1980. sf 

9 lrepartmg Richard T B a a s  1 exec~Lmnl 
1 " 1 1 1  S Cf at 2566 Coinnaii's citation to  Gmrralono tailed to note that 

OLorralo,iowasaplvrality opinion Id 
Inlid at2667 
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ceedings might exist "For Coleman to prevail," the Court opined 
"there must be an exception to the rule in Finley and Giawatam in 
those cases where state collateral review is the first place a prisoner 
can present a challenge to his conviction."l@z The Court felt it unnec- 
essary however, to resoire that issue in Coleman. 

Under this dzcta, a confined ~ e w i c e  member may enjoy a  con^ 

stitutional right to counsel to present a c lam that was not raised 
during direct appeal and that falls within the cause and prejudice 
exception to the waiver rule 193 Even where cause far failure to 
raise an issue during direct review ex~sts,lsa however, the Supreme 
Court's decision in .Voyd D .  Bondl@s indicates that the federal district 
court should apply the exhaustion requirement to mandate that the 
petitioner seek extraordinaly relief within the military justice sgs- 
tern before turning to  the Article I11 judicialy While the Kansas 
District Court has not always followed this rule,L96 unless the gov- 

18'Deipxe the cause and prejudice standard I general narrownee* the Supreme 
Coun haJ recognized that ' [alttorney error that ConiO~uLes lneffecrlie aslletance of 
eoun~elacause" Coixmoii. 111 S Cf at 2667, accordMurray > Carrier 477 US 478 
d * E , l O * C I  _"" l.l"", 

lv '386 V S 683 (1968) Voyd held that to appl) for haheal rellef from the 
Amcle 111 judiciary an incareeraled i err ice member first mum reek extraardlnan 
relief from the CAAF Id at 606-98 In an infrlgulng footnote the Coun commented 
that the sewice member need not seek extraardlnan rellef from the A N  Force Board 
of Reviea becauserhere had beennosho*inglhattheBoardsof Reilew hadpowerto 
issue nrits Id ar 688 n I1 The Board3 I U C C ~ J ~ O ~ S .  the  COY^ of Mhfar? Reileu 
("OW rhe Couns of Criminal Appeals! do haie Ihla power Dettmger % U n m d  Stare3 
i \I J 216 (C hl A 1879! The exhauiflon requirement mas now mandate a r e w e r f  
for extraordinan relief from the a ~ ~ r o ~ r i a t e  CouA of Crlmrnal A ~ ~ e a l b  = >+ell .. . 

1B"me Kansas D m r i c t  Court has considered for example allegarionr of mef- 
fecure as~lifance of coun~e l  that neier were railed before ani military court m an) 
context One recent example IS Kennett \ Han  Yo 90-346B-RDR 1903 I S  Dlif 
LEXIS 8646 (D Kan June I S  1083) in ahrch the district court reamaed 

p~r i conr i c t ion  relief from the New Jersey S u p e h r  Court  177 I S at  371 Of course. 
no p o i t ~ o n w ~ t m n  procedure emsti in the milltars jusrlce sgifeln See Knifed Stater \ 
Polk 32 M J 160 152 i C  11 A 10911 Yeverthelerr the CAAF ha? faihloned m 
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ernment waives the exhaustion requmment,lg7 no military peti- 
tioner's claim should ever arise for the first time before a federal 
habeas court. Therefore, while Coleman may have left open the 
possibility of a constitutional right to  counsel in a small class of 
collateral proceedings, for the condemned service member that right 
would apply to extraordinary rehef litigation within the military 
justice system rather than to federal habeas corpus proceedings 

4 T ? x  Comtitutimal Recognition of Habeas Reaim for Those 
Under Federal Custody-The Supreme Court's opinions in Fznley, 
Giawatona, and Coleman ail deal with the right to counsel ~n state 
postconviction praceedings.ls8 Case law from the federal courts of 
appeals has rejected a COnStitUtional right to counsel during federal 
habeas proceedings as well.leg This conclusion finds support in 
Supreme Court dicta. In McCleskeg u. Zant,zoo the Court noted that 
"[alppiicatian of the cause and prejudice standard in the abuse of 
the writ context does not , . . imply that there is a constitutional 
right to counsel in federal habeas c o r p ~ s ' ' ~ ~ '  and repeated that "the 
right to appointed counsel extends to the first appeal of nght, and no 
further."zQz 

Those cases are distinguishable, however, from a federal 
habeas corpus action chaiiengmg federal proceedings, including 
courts-martial. In addition to holding that state postconviction pro- 
ceedings are not constitutionally required,20g the Supreme Court has 

LBThe earernment ma) w m e  the exhaustion rewaement Granberw Y 

Greer, 481 U S  128. 134 (10571 Hoaever, the court can refuse t o  accept thir waiber 
Id sf 134-35 The ABA 'encourages the states to have a publicly staled pohc) of 
"awing exlavaion m capital c u e s  and encouryes B alllingneis on the pan  of rhe 
federal courts generally t o  honor such waners Criminal Juntrce Seccion Report, 
supro note 131, at 37 (foornorer omrtfed) 

1n'The disrrict  COY^ and C L I C U L ~  court opinions m &omatow also considered 
therightto counselinfederal habeas-proceedmgs Seisupranotes 164-65andaceom- 
oan\metext . " I  

IseSee, e o ,  Brown v Vasques. 852 F2d 1164, 1168 (9th Clr 19011, CM 
denied. 112 S Ct 1778 (19821, Hooks v U%mwnght. 775 F2d  1433 1438 (11th C a  
19551, Williamr Y lasoun,  640 F2d 140 143 (8th C a i .  cwf denied, 461 L . 8  990 
(10811,Ardlsferv Hopper, 500FZd229, 233(5thCa 1874),Hopklnav Anderson 607 
F2d 530. 633 (10th C a  19741 In Gzorralono. both the diilrm coun and the Fourth 
Clreuit en banc rgected a ~ ~ n i l i l u t l ~ n a l  right t o  federal habeas eouniel whrle finding 
a ~on~Llfuf i~nal  right t o  counsel dunng rmte posfconuicnon proceedmm &orrolono. 
847F2datl122.&orroiano,665F Supp aI516-17 
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held that the Constitution does not mandate federal habeas corpus 
review of State crirnmal proceedings at all.zo* Habeas review of fed. 
era1 proceedings. on the other hand, receives constitutional recogni- 
tion from the Suspension Clause. which prorides rhat [tjhe Priri 
lege of the Writ of Habeas Corpus shall not be suspended. unless 
when in Cases of Rebellion or Invasion the public Safet) ma) require 
it The Supreme Court has recognized that this clause provides 
constitutmnal protection T O  habeas corpus r e ~ i e w  of militan 
tribunals 

enacredbyCongreirln ldG7 

e Yarna~hifa 32: U S  1 9 (19461 See nlsu Scages I Laraen 396 L 5 
1ZOb 1208 (Dauglai Circuit Justice 1969) 
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In rejecting the asserted constitutional right to appointed coun- 
sel, bath the Finley majority907 and the Giarratam pluralityZoB 
relied on the lack of a constitutional requirement for State postcon- 
victim proceedings. Justice O'Connor's Giarratam concurring opin- 
ion also emphasized that "[nlathing in the Constitution requires the 
States to provide such proceedmgs."20e Because the Suspension 
Clause implicitly requires habeas corpus review of federal convic- 
tions, that portion of the Finley majority and Gcarratano plurality 
rationale is inapposite to a service member seeking habeas relief. A 
confined service member, therefore, has a stronger argument for a 
constitutional right to counsel than did Finiey and a service member 
on death row has a stronger argument than did Giarratano The 
Giarratano plurality's conclusion that the Eighth Amendment does 
not require heightened protections during collateral review of death 
penalty cases21o did not carry a majority of the Justices, Justice 
Kennedy's separate concurrence actually appears to conflict with 
that Accordingly, a military capital habeas petitioner 
can advance an unresolved constitutional argument supporting the 
appointment of counsel. 

While not considenng the Suspension Clause, the United States 
Court of Appeals far the Seventh Circuit (Seventh Circuit) recently 
declined to find a constitutional right to  counsel dunng collateral 
review of federal convictions.212 Holding that no constitutional right 
to counsel exists when federal inmates attack their sentence under 
28 U.S.C. 5 2255,  the  Seventh Circuit reasoned that a 5 2265 action 
"is not part of the original criminal proceeding; it IS an independent 
civil suit. Because it is civil in nature, a petitioner under 5 2256 does 
not have a constitutional nght to caunsel."213 The Seventh Circuit 

began, 'It cannot be delved that eollarera~ellef proceedings me B centralbarttblthe 
rewen pmeess for pnsonerr sentenced to death" Id He noted Justice Stevens's 
obrervatmn that ' a substantial pr~ponmn of These p n m n e r ~  succeed m having fhelr 
death sentences vacated m habe- corpus proceedings ' and added, 'The cornplenty 
of ourjurlsprudenee m fhrs area. m o i e ~ v e i  makes 11 unhkely that capital defendants 
will be able IO file successful Oetif imi far coUafera1 rehef without the -18tance of 
penonilearnedinfhe 1aw"ld 

~ 1 ~ O l l v e r v  UnlfedStaLeJ.961FZd1339, 1343(71hCm),cerl,denwd, 1138 C t  
469(1982)(holdingthafanacrianunder2sU S C g2256'19~nindependeniclvllsult 
for which there IS no constitutional right to appointment of counsel. I: Rauter v 
Unlled Staten, 871 F2d 693. 685 (7th Clr 19881 See ais0 Lnrted States > Barnes 882 
F2d 777, 780 (D C. Ca 1880) (noting that "the S m h  Amendment does not ~ p p l y  I o  
section 2255 pmeedmgs, which are ciwl  m n a m e  ') 

"1Router, 871 U S. at685 
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added parenthetically. "There E httle doubt that there IS no conso- 
tutional nght to appamted counsel in a civil case.''214 

However, the Seventh Circuit's ressoning 1s flawed The 
Supreme Coun has specifically rejected the proposition that the con- 
stitutional right to appointed counsel turns on a distinction between 
civil and criminal proceedings "[Ilt is the defendant's interest m 
personal freedom. and not simply the ~pecml Sx th  and Fourteenth 
Amendments right t o  counsel in criminal cases, which triggers the 
right to appointed counsel . . . even though proceedings may be 
styled ' c i v ~ l '  and not 'cnmmal.'"215 Consequently, even apan  from 
questions about w k t h e r  a pastconviction proceeding LE charac- 
terized properly as a civd matter,zlh the right to appointed counsel 
cannot be ruled out an  this ground alone. 

levertheless, any attempt to use the Suspension Clause t o  
estabiish a constitutional nght to appointed counsel would likely fall 
prey to the Supreme Coun's aft-repeated dicta that "the right to 
appointed mumel extends to the first appeal of right, and no fur- 
ther,''21? While no Supreme Court holding on the right to habeas 
counsel for a prisoner under federal custody exists, the handwriting 
1s on the wall 

C. Statutory Authorityfor a Right to Appointed Counsel During 
Fedpral Habeas Recreu of Capztal Cases 

In the absence of a constitutional right to appointed counsel 
during habeas r e v ~ w  of death penalty cases. the focus turns to 
statutmy protections. While the UCMJ protides a right to counsel at 

>.<Id ( ~ u a f m g  Caruth , Pmkne?, 683 F 2 d  1044. 1048 ( i t h  C a  1882) (per 

"~Laislteru Depanmenlofsoclalsenrces 4 5 2 L  s 18 2511961) 
""see i n f m  notes 341.45 and accornpanjing text Inrerertmgl? the Rule3 Go\. 

If no pmcedure 15 specifically pmscrlbed b) there rules the ds tnc r  court 
may proceed in any lawful manner not ~ncons~~fenl  Ulrh these rules 07 
any applicable statute. and mag appls the Federal Ruler of Criminal 
Procedure or the  Fedeial Rules of Civrl Procedure uhicherer if deems 
most apprapnafe. to mmms filed under theie d e s  

curiam). cwf denzed 159 U S  I214 (1883)) 

ernlng Section 2255 Proceedings provide 

R Gov 5 2255 CAEEE I\ U S Dlir CTS 12 The Ruler Go\ ernlng Section 2214 Proceed- 
ings on the other hand proride 'The Federal Rules of C i i i l  Procedure. to the extent 
that the? me not ~ncon i l~ ten l  w r h  these rule3 may be applied xhen  appropriate to  
pefrtians filed under these rules ' R Go% B 2254 C i i ~ i  I\ U 8 D1sT CT5 11. see oiso 
FLll R Cli P 81(a1(2) (normg that the Federal Rules of Clvll Procedure &re appllca- 
ble IO pmceedmgr for . habeas corpus to the extent that the practice m such 
proceedings is not set forth in ~fafutes of the United States and has herefafore con. 
formed ro the practice in c n l l  acllon~ ) 

1 ~MleCleske), Zanf 4891's 467 485(1881)(quof~ngPenniylianiar Flnle) 
461 U S  551 555 I198i))  
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trial,Z18 on appeai,zls and before the Supreme Court,z2o the LCMJ is 
silent on the question of counsel during habeas review by Article Ill 
courts. Because na military-specific statutory right to counsel exists 
the condemned service member must look for this right in Statutes of 
general apphcabihty. 

1. The Anti-- Abuse Act of 1988-Nine days before the 
Supreme Court 5 a n t e d  certiorari in MuMunay v. Giarratano, Con- 
gress passed a statute that included a right to counsel during federal 
habeas cornus review of caoital c a ~ e s . 2 ~ ~  In addition to authorizinn 
the death penalty for certain drug-related murders,2z2 
Abuse Act of 1988 provides: 

the Anti-Drug 

[(q)](4)(A) Notwithstanding any other provision of law to 
the contrary, in every criminal action in which a defen- 
dant is charged with a crime which may be punishable by 
death, a defendant who is or becomes financially unable 
to obtam adequate representation or investigative, 
expert, or other reasonably necessary services at any time 
either- 

(i) beforejudgment; or 
(ii) after the entry of ajudgment imposing a sentence 
of death but before the execution of that judgment; 

shaii be entitled to the appointment of one or more attor- 
neys and the furnishing of other services in accordance 
with [specified requirements concerning the attorneys' 
experience and procedures for obtming expert assistance] 
[(q)(4)](B) In any post conwction proceeding under section 
2264 or 2256 of Title 28, seeking to vacate or set aside a 
death sentence, any defendant who is or becomes finan- 
cially unable to  obtain adequate representation or investi- 
gative, expert, or other reasonably necessary services 
shaii be entitled to the appointment of one or more attor- 
neys and the funushmg of such other services in 

**'The Senate's final parrage of the Anti-Drug Abuse Act of lOS8 occurred 
earlymthemornmgofOetober22. 1988. 134Cohc REC. 32,678 Thebdl'spasaagewas 
hterallg the 1arf action before the lO01f C o W s s  adpurned sine dw Id The rush to 
enact the legslation wa^_ IO peat  that the bill "war not m print until after II had been 
approved"MarciaCog1e. n L s ~ B ~ s h S ~ r r s i P r a ~ ~ ~ ~ , S * r ' ~ L  J ,Feb 20. 1988, 
a t3 .  22 PreridemReagansignedthe billlnfoIswanNoiember 18, 1088 Remarkson 
Signing the Am-Dmg Abuse Act of 1888, 24 WEEYLY COUP PRES. WC. 1521 (Uov 18, 
1988) The Supreme Court B a t e d  cemaran m Glowelom on October 31, 1088 488 
U.S 92311988) 

1**21 U S  C.A. 5 S48(e) [JVesr Supp. 1994) 
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accordance with [specified requirements concerning the 
attorneys' experience and procedures for obtaining expert 
assistance] 223 

Counsel appointed under this provision are specifically 
exempted from the normal maximum compensation rates and limits 
on expert and Inrestx@.tive awstance, appointing courts have dis- 
cretion to set appropriate fees 221 The Judicial Conference has rec- 
ommended that attorneys appointed under this provision receive an 
hourly rate between $75 and $ 1 2 6 . 2 2 5  The Anti-Drug Abuse Act also 
sets minimum qualifications for appointed counsel.zz~ 

Subsection 848(q)(4)(Bl of the Anti-Drug Abuse Act, which 
applies to collateral review under 28 U S.C. $5 2254 and 2255,  does 
not establish a right to appointed counsel for a condemned semice 
member seeking federal habeas review 227 Under 28 U.S.C. 5 2254. 
federal courts are authorized to issue writs of habeas corpus to pns- 
mers under state convictions. A petitioner confined as a result of a 
mili tav death sentence clearly does not fall under that provision. 

Title 28, section 2265 establishes the nght to 8 federal posteon- 
victim proceeding for prisoners sentenced by "a court established 
by Act of Congress"226 Federal prisoners seek pastcanvictim relief 
under this provision "in lieu of a petition for the writ of habeas 
 corpus''^^^ If a court-martial is "a court established by Act of Con- 

*"On the final da) of its 1883 Term. the Supreme Court broadly construed 
subneetion 848(q)l41(8) to permit the appointment of counsel before m inmate filer a 
habeas corpus perillon thus enabling the appointed munsel IO ~ ~ ~ 1 s t  10 drafflng the 
petition hlcFarland % Scott. I14 S C t  2568. 3572-73 (1884) see also Ld at 2574 
(0 Connar J caneurnngdl~sentmgj ,McFnriand a150 held that federal c o u f i ~  hale  
rhe power to issue sfa>s of execunon on the condemned lnmale P re~uest far counsel 
114s Cr at2573 

 COY^ of the $ 3365 11888) d 28 11 S C 3 461 (1888) ldefmmg 

5 2241 sen-ied m federal pnmnerr' aienue for posleonvlctmn pmceedmgs That 31s 
iem proved undesirable. however because pmoners filed thew perlfions ~n the dls- 
frict court havlnil lurlidlcrlan oier then canflnement faclllt) 

That of conrse meant the eoun neare~f the institution ihere  the prw 
oner U.BJ eonflned In rather rhon order, dlstnct coul[s Ilftlns next to 
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gress," as dicta in one CAAF decision indicates,23O then this section 
would appear to provide a military pnsoner with a potential pastcon- 
victim remedy. This appearance, hawever, would be deceiving. 
Postconviction proceedings under 28 U.S.C. 5 2265 are brought in 
"the court which imposed the sentence.''231 Accordingly, the section 
would not provide convicted service members with a vehicle for 
enteling federal district court to attack their convictions. Nor would 
this section actually enable a service member to launch a collateral 
attack at the court-marnal level because "no proceeding in revision 
may be held when any part of the sentence has been ordered exe- 
cuted."Z3Z A condemned service member cannot rely on subsection 
848(q)(4)(B) of the Anti-Dmg Abuse Act. 

What of subsection 848(q)(4)(A), which mandates the appoint- 
ment of counsel far indigent defendants "in every criminal action in 
which a defendant is charged with a crime which may be punishable 

and records of the  cases fmm the m a l  mnrt U k n  evidentiary hearin&; 
%,ere necessary hanerier. perhaps meludlng the  trial judge, were often 
f o r c e d t o t r a i d m e a t  distance. m orderto testify 

YICYLE. ~ p r a .  at 153 "[Tjhe mation under section 2256 has e~senflally displaced 
habeas corpus as a collateral remedy for c~ni I l fuT~~naI  error ~n federal crlminal pros- 
eeufmns"Id at 164 Seegniarolli LIEBMA~,  supranote 154. at ch. 36. 

~~OCruledSta tesv  Sonana.20MJ 3 3 7 , 3 J i ( C Y A .  l885)(  Acourt-martlalx 
not the personal feifdom of the Lila1 judge but  11 a court esfabhihed by Act of Can- 
sees9 '), but see Uewsome > MleKenre. 2 2  C hl A 9 2 ,  93, 46 C M R 92, 93 (1973) 
(Duncan, J , drsenlmg) ("lniumueh as counr-mamal. while authorized by leaslatme 
enactment, are established b) order of mllltaw commanden, II may be argued that 
these  COY^ sre not murti establrshed by act of Conmess ") Burke v United 
Stales, 103 A 26 347. 3?9-50 (D C 1954) (holding that because District of Columbia 
Juremle Courtjudges do not ewoy Ide tenure. the  Juvenile Court doer not qualify a 
a ''Court established bg ACI of Conmess" for purpose3 of 28 L S.C 5 2251): lngals Y 
District of Cohmbla, 103 A 26 878. 880 (D.C I%?) (applgmg Burk f~ hold that the 
D m r m  of Columbia Municipal Court 11 nut a 'euurt established by Act of Congress' 
farpurmsesof  28U.S.C S 2265) 
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by death"? This provision is enigmat1c.~~3 It could be read broadly to 
apply to every federal. state, and military capital prosecution, or it 
could be read more narrowly to apply to only federal death penalty 
proceedings, or it could be read more narrowly still to apply to  only 
death penalty cases tried in federal district courts. 

Resolving the uncertainty over the subsection's scope 1s dlffl 
Cult because the Anti-Drug Abuse Act's counsel provisions have 
scant legislative history. "No Senate or House Report was submitted 
with" the Anti-Drug Abuse Act.Z" The subsection's entire legisla- 
tive history consists of one brief debate m the Hause of Representa- 
tives. Representarwe Conyers (D-llichigan) proposed what nould 
become subsection 848(q)(4)(.4) as an amendment to H R 5210, 
which nouid become the Anti-Drug Abuse Act of lg88.?8j He and 
Representative Gekas (R-Pennsylvania) discussed the proposal on 
the,House floor. but focused their remarks on the counsel qualifica- 
tion p ro r i~mn and the "goad cause" exception to those qualifica- 
t10ns.~~G Following that brief exchange. the House adopted Repre- 
sentatlye Conyers's amendment without further discussion.23' The 
Representatives' comments shed na light an Congress's view of sub- 
section 848(q)(4)(A)'s breadth 

In addition TO a lack of legislative history, "[Tlhere is a paucity 
of cases concerning application of this statute."236 Only one pub- 
lished opinion has addressed subsection 848(q)(4)(A)'s limits 239 In 
Wntnan'ght u. ~ V o r n t ~ , ~ ~ ~  two lawyers represented an Arkansas 

"'See \lillernann supra new 131. BI 503 ! 
someahaf enigmatieall?, that 111 "erg cmrnmd 
charged iirlh a crime vhich ma# bepunukablr by 
entitled t o  the appointment of cuunsel whether the need arises before or alter 

1988 K S C C A \ 5037 (1888) See also Cagle supra note 2 2 1  !describing 

131Coho Ric 22 981(10861 
em of the Intl-Drug Abuse Act s counsel pmwaonl) 

53Rld at22 086-87 

ge"836F Supp 61B(ED Ark 1883) 
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death row inmate in a state postconviction proceeding. After the 
Arkansas Supreme Court denied their motion for attorney fees, the 
lawyers petitioned the United States District Court for the Eastern 
District of Arkansas for attorney fees resulting from both federal 
habeas litigation and the state postconviction proceeding The dis- 
trict court reviewed the Anti-Drug Abuse Act's counsel appointment 
provisions and noted 

Paragraph (4)(a) does not i n i t  itself to potential capital 
cases arising under federal law, but instead broadly 
deciares itself applicable to "every cnminai action arising 
in which a defendant LS charged with a crime which may 
be punishable by death.  . . I '  "(n)otwithstanding any other 
provision of law to the contrary." This would seem on its 
face to appiy to state capital cases as well as federal. How- 
ever, the provisions for appointment of counsel were 
enacted as part of a new statute providing for the death 
penalty under federal law and it seems clear that Congress 
intended the quoted language to  appiy to  federal capital 
crimes Issues of federalism would prevent Congress from 
regulating state procedures by enacting a federal statute 
and this Court does not believe that Congress intended to 
so attempt here.241 

Similarly, the Administrative Office of the United States Courts has 
rejected a broad reading of subsection 848(q)(4)(A) of the Anti-Drug 
Abuse Act, concluding that the subsection authorizes compensation 
from Criminal Justice Act (CJA) funds for "representation provided 
only in connection with proceedings in Federal court "242 

A familiar rule of statutory construction lends additional sup- 
port to  the narrow interpretation of subsection 848(q)(4)(A). The 
Supreme Court has expressed "deep reluctance" to  interpret statu- 
tory prOVLSmnS "so as to  render superfluous other provisions in the 
Same enactment."2*3 If subsection 848(q)(4)(A) were construed to 
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apply to all death penalty cases, including state cases. then it would 
entirely subsume subsection 848(q)(4)(B). Both of the procedures 
described in subsection (q)(l)(B)--habeas petitions under 28 U.S.C 8 
2264 and postconiiction proceedings under 28 U.S.C. 5 2255-would 
be included in subsection (q)(4)(A)(n)'s provismn for counsel "after 
the entry of ajudgment imposmg a sentence of death but before the 
execution of that judgment." On the other hand, under the .Yowis 
construction, the two subsections overlap somewhat,244 but not 
entirelg , neither provision is wholly superfluous Consequentls, the 
~Vorris  construction LS preferable to the broader construction 

The federalism concerns in S o r r i s  are absent when determin- 
ing subsection 848(q)(4)(A)'s applicability to collateral attacks 
against capital courts-martial, indeed. Congress has express constitu- 
tional mthont> over the military justice sgstem.245 However, if 
.Vowis and the Administrative Office of United States Courts are 
correct in determining that the provision does not apply to death 
penalties imposed by State courts. then the question becomes 
whether Congress intended subsection 848(q)(4)(A) to apply to all 
federal proceedings or only those in federai district courts. 

Subsection 848(q)(4)(A) 1s part of a larger section that estab- 
lishes a new death penalty offense triable in federal district courts 
"A statute 1s passed in whole and not in parts or sections and IS 
animated by one general purpose and Intent. Consequently. each 
part or section should be construed m connection with every other 
part or section so as to  produce a harmonious whoie.''246 The s1a.tu- 
tory section that enacted subsection 848(q)(4)(A). entitled. "Death 
Penaity for Drug-Related Killings," contamed thirteen subsec- 
tions 247 The ten subsections immediately preceding subsection (9) 
prescribe the procedures far implementing the death penalty estab 
iished by that section 24s Subsection (q)(l) expressly refers to death 
sentences "imposed under this While subsection 
(q)(4)(.4) Contains no similar words of irmtation. its context suggests 
that the subsection applies to ail death Sentences tmposed byfederal 
dtstrtct courts Nothing in the section indicates that Congress con- 
templated that any of Its prov~smns would apply to death sentences 
imposed by courts-martial Indeed. by referring to the statutory 

UlLnder the .Yonls  COY^ s mlerpretarmn. bath Euhiections iiould pm"de for 
the appointment of counsel for a federal death row lnmale pursumg P 28 C S C B 
2256 p 
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basis for callateraily attacking state and federal convictions but not 
to  the statutory basis for collaterally attacking a court-martial con- 
vietmn,zbo subsection 848(q)(4)(B) strongly suggests that Congress 
did not intend the section to appiy to  military capital canes. 

While the issue certainly is not free from doubt, federal courts 
are unlikely to hold that the Anti-Drug Abuse Act created a statu- 
tory right to counsel during federal habeas review of a military death 
sentence The Act's sparse legislative history provides no suggestion 
of why Congress would have denied the Act's protections to military 
death row inmates Regardless of the reason far this statutory gap, 
however, the indigent military death row inmate must look else- 
where for a right to appointed counsel during federal habeas review. 

8. The Criminal JustieeAct-Before Congxess adopted the Anti- 
Drug Abuse Act of 1988, the CJA was the main vehicle for appoint- 
ment of federal habeas counsel.zs1 Unlike the Anti-Drug Abuse Act, 
the Criminal Justice Act specifically authorizes appointment of 
counsel for indigent petitioners ''seeking relief under [28 U.S.C.] 
section 2241."252 thus covering incarcerated service members How- 
ever. this appointment 1s discretionary The Act provides for appomt- 
ment on a determination "that the interests of justice so require."2:3 
"[Elven far a death row inmate," appointment "is not mandatary or 
automatic.?S4 

Courts must appoint counsel for indigent habeas petitioners 
in two snuationi: (1) "If necessary for effective unhzation of d m  
corery procedures;"z55 or (2) "If an evidentiary hearing IS re- 
quired . . ."256 Like subsection 848(q)(4)(B) of the Anti-Drug Abuse 
Act. however, these congressianaliy-enacted requirements apply 
only to actions under 28 U.S.C. $5 2254 and 2258,  in proceedings 
under 28 U.S.C. 5 2241, the requirements "may be applied at  the 
discretion of the United States district court ' ' 2 5 7  

saOSeesvpro notes 228-32 and accompanying rea 
2el18 U S  C 5 3006A (10881 Ser i ivlan B e r m  Iwticr Delayed 07 IvAze  

DentedV-A C m m I  on Recent Piaposalr to Rcfonn Death Penoils Xabeos Corpus. 
90 COLUU L RE\ 1665. 1678 (1980), s e e p e r a l l y  Arthur B Ruthenbeck. Ibu Dan'f 
Haw 10 Lose Your Shzrl on Death Penalty Cues.  Cmll hn Spnng 1988, at 10 The 
Tenth Circuit has held that habeas counsel cannot be appointed under rhe Equd 
Access to Justice AcI 28 U S C 3 2412(b) Ealna Y Rodgers. 826 F2d 867 (10th C n  
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Before the Anti-Drug Abuse Act mandated appointment of 
counsel in federal habeas review of state death penalty cases, courts 
generally 'endorsed the appointment of counsel to represenr mdi- 
gent" smte death row ~nmates.25B Federal district courts sometimes 
declined, hmr-ever, to appoint counsel far death row inmates seeking 
habeas relief.z"o 

The CJA includes provisions governing appointed counsel's 
compensation and reimbursement of expenses.260 The compensation 
level. however, 1s quite l o w  The Act's current maximum howl) 
remuneration rate 1s sixty dollars for in-court time and forty dollars 
for out-of-court rime, although the Judicial Conference can set a 
higher hourly rate of up to seienty-five dollars far a particular dis- 
trict or circut The Act aim establishes a cap on the total amount 
that can be p a d  t o  an appamted counsel 9 6 3  

~ ~ s L I L B I I I \  b"UP,O "me 134 at 170 
" 'Sa# eg .Chanryi  Lewis 801F2d11B1 1186(BthClr 19861 C B . ~  &eiiied 

181 t S 1023 (10871 (haldmg that a federal d m m t  court did not abuse i t s  dixrerian 
in denying a i tate death ~ O U  inmate 5 request for appointed counsel for federal 
habeas re vie^ bur ordering appointment of coun~el on remand m \lex, of the 
increased complexlfiei of the issues w t h  which the district court must deal on 
remand and the faer that this E a death penalty c a e '  ) In m e  case the UniTed 
State3 Court of .?.ppeali far the Eighth Circuit (Eighth Clrcurf) ruled chat the denial of 
counsel in a habeas rewew of a capital case constituted an abuse of discretion Battle 
> Armontrout 002 F2d 701 702 18th Cir 18901 
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Because Kansas did not enact a post-finnan death penalty 
until 1QQ4,2e3 no recent case law exists concerning the Kansas Dis- 
trict Coun's appointment of counsel for dearh row inmates seeking 
habeas review. The district court has. however, considered requests 
for appointment of counsei from Sewice members in noncapitai 
habeas cases. From 1991 through 1993, five serc~ce members 
requested appointment of counsel to represent them during federal 
habeas proceedings 264 The district court denied aii five requests.z6j 
During that three-year span, counsel represented only one militaly 
habeas petitioner before the federal distnct court;z6a the remainder 
proceeded without counsel. While federal district courts have some- 
times appointed counsel for service members during habeas review 
of c ~ u n s - m a r t i a l , ~ ~ ~  the norm m the District of Kansas is pro se 
representation. Whether the court will exercise its discretion to 
break from this norm in capital cases remains to be seen 

D. Conclusion 
While a federal distnct court can appoint counsel under the 

CJA, the court has the discretion to decline t o  make this appoint- 
ment. The most reasonable interpretation of the Anti-Drug Abuse 
Act, which mandates appointment of counsel for capLtal habeas peti- 
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timers. excludes military death row inmates from its coverage 
Accordingly a military death row inmate has no absolute nght to  
appointed counsel during federal habeas review 

IV. Should Habeas Counsel Be Appointed for Militan Death Raw 
Inmates? 

It w' essmtiai to remember that counsel is oppornted to  
e m ~ e  the preservation of the defendant's comtztuttonal 
rights and to make certain that u,ilaiiful ezemtzom do 
7lOtOCCZLT 

Cnited States Court ofAppeals 
/or the Eighth CcrmitPflB 

This section considers whether. as a matter of P O I I C > ~ , ~ ~ Q  the 
government should @ve military death row inmates a right to 
appointed counsel during federal habeas corpus praceedmgs. The 
crux of the policy question LS whether the government always will 
appoint counsel for indigent military habeas petitioners or some- 
times force them to  proceedpro se 

A Factomsupporting a Right to Appointed Counsel 

1. Equzty-The Ana-Drug Abuse Act provides all state and fed- 
eral death row inmates with a nght to appointed counsel a h e n  col- 
laterallg attacking their death sentences in federal court  Congress 
determined that all capital habeas petitioners should he protected by 
legal representation. The Act failed to extend this right of represen 
tation. however, to military death row inmates. S o  principled basis 
exists for denying condemned service members this protection In 
the absence of any justificarion for the distinction senice members 
should not be relegated to the Status of second-class litiganrs 270 

The military justice system has won praise for providing a right 
to counsel superior to that enjoyed by c~vilian cnmmal defen- 
dants 271 One cammentam noted, "The right to counsel afforded 

'"SMereerr Arnionfrout 864 F2d 1128 1133 (8th Clr 19881 
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service members LS far broader than that afforded most civilians, as 
all members af the armed forces have a right to free military counsel, 
regardless of indigency-or lack thereof."272 Far the government to 
provide counsel to a nonindigent accused at  a special court-martial, 
while f a h g  to provide habeas counsel to  an indigent service mem- 
ber an death row, would be the ultimate irony.273 

2 Ensuring Accuracy of the Death Sentence-A second factor 
supporting a right to  appointed counsel 1s that legal representation 
promotes the very purpose of habeas rewew: "Courts appoint law- 
y e r ~  to these prisoners to assure that no condemned person 
shall die by reason of an unconstitutional prace~s. ' '2~4 Appointed 
counsel is vitally important to meaningful habeas review. Without 
counsel, "prose litigants simply cannot manage" the broad "range 
of complex investigative, legal research, and litigation tasks'' that 
capital federal habeas cases require.2'j 

Two empirical Studies verify what common sense would sug- 
gest: habeas claims litigated by lawyers are more successful than 
habeas claims litigated by petitioners pro se. The Department of 
Justice conducted a study of approximately one-eighth of all habeas 
corpus petitions filed nationwide from 1975 to 1977. This study 
found that "only 3.2% of the petitions resulted m any reiief:'276 
Cases handled by lawyers fared markedly better than the average. 
"Petitioners represented by counsei were successful in 13.7% of 
their cases while the success rate for persons filing pro se was 

2'3A IpeCial court-mama1 can aqludge no more than SIX months of eonfme- 
menr. forfeeaure of two thirds pa) per manth for six months. and-m the m e  on 8" 
enlisted accused-a bad-conduct dincharge and reduction ~n rank LCMJ art 18 10 
U S.C 5 818 Yet absent mil i tan emgenelei the accused at B specla1 eaun-mama1 LS 
entirled I o  free representation by B mdl tan  lawyer ECMJ an 2i (c ) ,  10 L S C 8 
8 2 i ( e )  EnlerJ B mlhtary law)er 18 detailed Io represent the acewed. a special ~ 0 ~ 1 7 -  
martial cannot ~mpose B pumtive discharge UCMJ an 818 10 L S C 810 In all 
general courts-mamal, a military lauyer must be appointed a3 trial defense coun~el  
V C l J  an 2l(bi. 10 E S.C 5 82Xb) Funhermore m any case that quahfm for 
appellate ievlew. the accused IS entitled to free representarion by a millfan appellate 
defense Counsel UCMJ an TO(.%), (c), 10 U S  C 5 8701~). (cl CJ l l l lemann supra 
note 133 ,a t182(  'Inthewstmyorltyof  crirninalappeals, ~ ~ s o I Y ~ ~ o ~ o ~ ~ J s u ~ s w ~ I I ~ ~ ~  
have llfe and death cansequencei If a i a o g s  will have hfe and death canaequencei LO 
Capital p ~ i f ~ ~ n v ~ ~ f i o n  pmceedmgs Yet a ~ ~ n m t u t m n a l  nght to counsel exists m all 
direct ~ p p e s k  from cnminal c~nwcf ion i  m noncamtal as well az cammi esses"1 

17~Percerv  Armontrout 864F2d 1428, 1433 18thCa lS88i  
Z'eMMlllemann. mpro note 133, at 478 Professor Mlllemann made This comment 

m the context of stsfe capital p~ i t con i i c t ion  pmceedmgi Xeierthelerr. if IS equally 
amllcable t o  federal habean review8 of mllitan'caotal cazei  
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0 9% ' '27i  The study's author concluded, "Counsel considerably 
enhances the probabilitr of success."276 

Another group of researchers conducted an in-depth empirical 
study of the habeas practice m one federal district court and sim- 
ilarly found That 'prisoners' chances of success" increase when they 
are represented by counse1.2iq The discrepancy in resuits might be 
even greater in the capital arena, as Justice Kennedy succinctly 
stared. "The complexit) of ourjurisprudence in this area , makes 
it unlikely that capital defendants wiii be able to file successful peti- 
tions far collareral relief without the assistance of persons learned in 
the law " 2 8 0  

The researchers' empirical findings suggest That pro se habeas 
petitioners are unable to prevail in some circumstances where law- 
yers acting on their behalf would. In the death penalty context. this 
means that some peritloners will be executed due solely to lack of 
counsel. The benefit of counsel to the petitioner is obvious-but 
society benefits as well Counsel will help to \-indicate society's 
"compeiimg interest[) in the enforcement of constitutional 

Even more Importantly, habeas counsel sometimes demon- 
In these cases. 

guarantees , ' 2 0 1  

strate that rhelr clients actually are 

'--ROB \so\ Supra nore 116 at i [c !  Proferror Robrean found that m u m -  

w e ~ e  iuccessful m 17 6 "  o i  their C B I ~ S  compared t o  7 n r  for retained 
Coumel and 8 3% far clinic or prison project counsel The higher mecess 
late for court appointed counsel ma: reflect The fact that the coun  
appomti counsel on11 for The more rnerlrarlaui peririoni Horeber e ien  
10 the SOUP of cams in which counsel X U  prrrarelg retained or was 
proiided by a c h i c  or prison P I O J ~ C ~ .  the m c e e i i  rate \+a? dramatically 
higherrhanforprosefilers 

Id The greater wccesi  rare for peritloners repreienred b? counsel PIJO ma) rerult in 
man from counsel oeifarmlnil a screenin9 function ' I d  at 62 

appointed counsel 
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counsel spares society the horror of executing an innocent person. 
As Professor Mello argues, "A second look is not a guarantee of 
absolute truth, nor is a seventh look. Redundancy, however, 
increases the mobabilitv that the ultimate result will be more accu- 
rate [plrovided that the post-conviction process is not an arid ritual 
of patheticproseclaims . . . ''283 

3. The Lack of Qual&fification Standards for Mzlitary Defense 
C o u ~ e l  in Death Penalty Cases-Redundancy is particularly impor- 
tant when reviewing military death penalty cases because the post- 
conviction counsel may be far more expert in death penalty matters 
than were either the trial or appellate defense counsel Representa- 
tive Edwards (D-California), then-Chairman of the House Subcom- 
mittee on Civil and Constitutional Rights, wrote to the Secretary of 
Defense in 1993 questioning the adequacy of counsel provided to  
service members in death penalty cues.  Representative Edwards 
specifically noted his concerns that military defense counsel in death 
penalty cases are not required to meet the Anti-Drug Abuse Act's 
qualification standards, that no procedures are in place to ensure 
continuity of counsel in death penalty cases, and that the military 
justice system may have failed to provide the defense with sufficient 
expert and investigative assistance in capital cmes.ZB4 An experi- 
enced pastconviction counsel could evaluate whether any of these 
perceived shortcomings adversely affected the condemned sen-ice 
member. 

*-letter from Reprerenlafiie Don Edwards to Secretary of Defense Ler Aipm 
(Nov 23, 1993). r g r i n l d  %n Uluted States > Laving 41 Y J 213 334 (1904) (Wiss, 
J , dasendnsl [hereinafter Edwards Letter). See also iMllilory Lowyms, XAT L L.J , 
Feb 28.  1904, a124 McFadandv Seotf, 114 S Cf 2786.  2186(1904)(notmgthaf m 
many states, "[tlhe absence of standards goc,errung cow-appointed capital-defense 
euunbelrnean~ that unquzhfled lawyers often *re appointed' 1 
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4. The Heigliiened Importance o j  the Ftmt  Federal Habeas Peti- 
tzan-In McCleskey c Zani,2&e the Supreme Court held that ordi- 
narily, federal courts will reiiew a second or subsequent federai 
habeas petition only If th? petitioner shows cause for failing to raise 
the c l am earlier and prejudice from the court's failure to consider 
the new claim. Under this rule. a poorly prepared p r o s e  petition may 
foreclose a death row inmate from erer raising meritorious I S S U ~ S . ~ ~ ~  

Providing the death row inmate with counsel would increase rhe 
iikehhood that the first petition raises all possible issues thus reduc- 
ing the chance of forfeiting a legitimate constitutional claim 

B. The Countercatling Concern 
The on11 apparent counrewailmg concern IS cost To proride 

counsel, the government must either pay an appointed attarnel or 
divert a government-employed attorney from other tasks Viewed in 
context h o w e v e r ,  the added cost of military death penalty cases 
would b e  infinitesimal. In 1982. more than 80,000 representations 
occurred under the CJA 2 %  While the federal courts ha re  faced a 
CJA funding shortage in each of the last three fiscal y e a m z ~ ~  a 
trickle of military death penaitl cases would not add an apprecia- 
ble-or even noticeable-financial burden Even If  all eight military 
death penalt) cases were to go into federal h a b e a s  review at once. 
they would increase the CJA caselaad by less than one ane-hun- 
dredrh of a percenr. 

Additional delay does not appear to be a countewaiimg factor 
On the contran. the Department of Justice's habeas corpus study 
indicated that appointing counsel to  represent a petitioner resulted 
in the case being resolved more qu1ckiy.2~~ 

c Conclusron 
Establishing a nght to counsel during habeas review of capital 

courts-martial would promote the goal of accuracg in the death pen- 
alty's Imposition. Compared to  this compelling interest IS a minute 
increase ~n cost Accordingly. condemned senwe members should 
have a right to appointed counsel during federal habeas review 
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V. Providing Counsel 

Just as soldiers who are asked to lay down thew ltves zn 
battle desm,e  the very best tm in tng ,  weapom, and sup- 
port, thosefaciw the death penal ty  desen'e IVI less t han  
the very best quali ty  of i w e s e n t a t i o n  available under 

United States A m y  Court sf 
Mili tary Remew [ACCAfPo 

our legal system 

57 

The conclusion that condemned service members should 
receive counsel during federal habeas review begs the question of 
how to provide this representation. The Amencan Bar Association 
(ABA) has recommended that "[tlo avoid the delay occasioned by 
the appointment of new counsel for post-conviction proceedings and 
to assure continued competent representation, state appellate coun- 
sei who represented a death-sentenced inmate should continue rep- 
resentation through ail subsequent state. federal. and United States 
Supreme Court By analogy, the ABA's recammen- 
dation suggests that military appellate defense counsel should repre- 
sent the condemned service member during federal habeas review. 

A. Military Counsel 

The UCMJ would ailaw appellate defense counsel to  continue 
representing a service member whose case E before a federal district 
court for habeas review under 28 U.S.C. 5 2241. Article 70 provides, 
in part, "Miiitary appellate counsel shaii also perform such other 
functions m connection with the review of court-martial cases 85 the 
Judge Advocate General directs."zS' Because of this specific statu- 
tory PIOVLSLO~, a military counsel detailed to represent a habeas 
petitioner could do so without violating 18 U.S.C. 5 206,203 which 
precludes government officers and employees from acting as an 
attorney to  prosecute a claim against the United States "other than 
m the proper discharge of official duties."2Q' 

2sornifed States Y Gray, 32 M J 730 136-36 (A C M R j, ~ ~ t f  anneal p'ettium 
dented.34MJ 164(C\IA 1991) 

Criminal Justice Secrion Report m p ~ a  nore 131, at 10 The CrminaJ Justice 
Section reponed this recammendalron 10 the House of Delegates, which adopted ~f as 
ABA policy See id. at 8 n * 

ng'ECIIJ 70(e )  10 K S C 6 S70(ej 



6 8  .MILITARY LAW REVIEW [Vol. 144 

Army Regulation 27-10, the Army's military justice regula- 
provides "Attorney-Client Guideimes''zQ6 that discuss 

"[clollateral civil court proceedmgs."2g7 The guidelines state a gen- 
eral rule chat "[mlilltary defense counsei's ability to act in such 
matters is regulated by Army policy in AR 27-40,"2gd the litigation 
regulation. Anny  Regulation 27-10 contmues. "The mdm.ry 
defense counsel is not required to prepare a habeas corpus petition 
pursuant to 28 U S.C [2241] and 1s prohibited from doing EO unless 
the provisions of AR 27-40 are followed However. nothing prohibits 
the military counsel from explammg" to the accused the rights to 
proceed prose or to hire a civilian counsel to  file the petition.'gg 

The Army s lmgatmn regulation, in turn, provides that as a 
general rule, '[i\l]ihtaly personnel on active dut) and DA civilian 
personnel are prohibited from appearing as counsel before any ciril- 
ian court in litigation in which the United States has an  interest, 
without the prior written approval of TJAG."300 

Precedent exists for assigning military counsel to  assist in post- 
appellate representation of a condemned EBI?IICB member After the 
Tenth Circuit dismissed Bennett's appeal af his second unsuccessful 
habeas petition,301 his civilian defense counsel wrote to The Judge 
Advocate General of the Army 

I feel that I am m need of Mi1m.V Defense to aid m the 

Federal Public Defender under an exchange progam fallr within the iecfmn 5 afh- 
cia1 duties' exception1 40 Op Off Legal Counsel 498. 603-05 (19801 (coneludmg that 
defaillng En\uonmental Protection Agenc) employees t o  poiitions in rrare agencies 
that hare frequent rubsfanlire contacts [with EPAI of an adve13aw me' falls 
withinthe sections'  officialduty ' excepliun), 150p Art') Gen 478 (18801 ieandud 
m g  that 18 C S C g 205 I predecessor prohibited an officer m the bureau of mill tap 
ju~tlce from actrng as counsel for another Army officer before tho Court of Clam31 

S o b D E p  T OF Ixlli. REG 27-10 L m d l  S E R i l C C E  M I L m R I  JLETlCE App C (8 Aug 
10941 

"*The regularion note5 ' Theie guidelines have been approred by TJXG ldl- 
cap personnel who act in Courts-martial, including ail Arms ~tlorness. wll apply 
there p~inciples insofar as practicable ' I d  

at c 
?'aid efe( I )  
2881d at  ci2)  (the regulation lncamecrh cites section 2242 of Tltle 28--rhe 

M~lllmlv coun~e l  would be acrlnil confraw t o  the m i z i t  of AR 27-40 d he 
correct section IP 2241) Hoaerer, the Guldellnei add 

'"~DEP'T OF  AM^. Rra 27-40. L m r i  S ~ n i i c ~ s  Lrna~nou  para 1-6 (3  Dec 
1087) The regulation pmildei an exception to this pahe) d ' (1) The appearanre 15 
speeificslli authorized herem1.l (2) The lndlridual 13 a parti to the action or  proceed 
me[, or] (3) The appearance LS authorized under an Expanded Legal .<8~1stance Pro 
~ a m ( A R 2 i - 3 1 '  Id erpaia 1-60 

hCir 1861) Seesupranote5 
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defense of John A Bennett. I expect to be heard on a 
Clemency Petition in the very near future and need and 
desire aid of Militaly Defense Counsel, someone who 1s 

familiar with the defense of military personnel and who 
has had more experience in this field than I have had. 

I respectfully request your office to appoint such per- 
son or persons to work in this man's behalf.3oZ 

59 

In a memorandum for record, Major General Decker noted that after 
discussing the request with the Under Secretary of the Army, he 
made an appellate defense counsel "available to  Mr. Williams with- 
out delay."303 Consequently, historical support exists for expanding 
appellate defense counsel's role in death penalty cases. 

Although assigmmg appellate defense counsel to federal habeas 
review duties LS permissible, it also is problematic. The ABA's recom- 
mendation calling for state appellate counsel to continue representa- 
tion dunng postconviction review was motivated by a desire for 
continuity of counsel 304 Unless the semices alter their assignment 

30311ernorandumfor Record, Mqor GeneralCharles L Decker1Mar 24 1061)m 
Precedent Rle Copies af DA General Coun-Mama1 Orders. elc . Death Cases (on file 
at the law l ibran The Judge Advocate General's School Lnifed States Army1 [here- 
inafter Precedent Rlel The memorandum for recard explained the rersons for this 
decision 

Id The detalled appellate defense counsel had not represented Bennett an direct 
appeal, r h i c h  had concluded five years earlier United States r Bennett, 7 C M A 87 
21 C )1 R 223 11866) 

A White House Fact Sheer dated March 23,  1861 indicated rhhf an appellate 
defense c0un3el had been assigned and ' 15 no* collaborating with Y r  U'ilhamp m the 
preP18flon of B clemenc) petition m behalf of Bennett White Hovie Fact Sheet 
signed by Brigadier General Alan B Todd (23 M a r  1061) m Precedent hle ,  supra 
PreiidenrKennedydeniedrhe requestforclemency Ste~upranote 3 

3odCnmhal Justice Section Repon s u r a  note 131 *t 25 lnorher  recornmen. 
dation pmvldei that "inlew coun~el  ihould be appointed fa represent the death- 
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P ~ O C ~ S S ~ S  dramaticallg however, continuity of counsel would not 
result from military appellate defense counsel'i representation of 
condemned service members during habeas review. Chief Judge 
Everett has warned. 

Even during the appellate process the counsel who were 
representing the accuseds may leave the service or be 
reassigned. ~n w h s h  event the lawyers who prepare the 
supplements to the petitions for review[30~] may not be 
the same lawyer% who previously represented the 
accuseds a t  the court of military review [CCA]. Due to the 
lack of continuity, a risk exists that the appellate defense 
counsel who submit the supplements in the Court of MIII- 
t a w  Appeals [CAAF] may, because of lack of familiarity 
with the earlier proceedings, overlook significant i~suej  of 
law chat should be raised.305 

This lack of continuity infects capital appeals as well. In his 
dissent from the CAAF's affirmance of Private Loving's death sen- 
tence. Judge Wiss expressed his "grawmg concern over the failure 
of the pattern of assignment of appellate counsel to proiide continu 
ity in death-penalty cases-continuity that a~sures the client compe- 
tent representation and that assures the system of appellate judmal 
review that It can proceed with some modicum of e f f m e n q  and 
effectweness."~07 Judge U'LSE~ dissenting op~nion proceeded to 
describe the "chaos" that arose as appellate counsel repeatedly 
entered appearances and w t h d r e a  from the case The dissent 

sentenced inmate for the itate direct appeal unless the appellant request3 the ronfln- 
uatiun of trial counsel afrer halmg been fully advised of the con~epueacei of hir or 
her decision and the appellanr  awes tho right t o  ne* Couniel O L ~  the record ' Id at  
9-10 This  recommendation seeks to  e n ~ u ~ e  that someone other than the trial defense 
counsel E 'appomfed before rhe commencement of p o ~ f - ~ ~ n i l ~ t i m  Iifigation. 50 that 
an) claimr of ineffecfiieneni wI1  be presented in the firrf petition ' Id dl 24 In the 
m i l i t a ~  because appellate defense counsel musf be assigned t o  the Office of the 
Judge Ad\ocare General UCMJ an i o ( % )  10 E S C 5 6iO(a). the trial defense caunrel 
almost neier repreremi the accused on appeal GLL!IAN & LEDEREI. mpra ~lote 13 S 
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also pointed to similar continuity of counsel problems in other mih- 
tary death penalty cases 308 

The Charman of the CAAFs Rules Advisory Committee, 
Eugene R Fidell, has noted "the continuing problem of personnel 
turbulence in the appellate divisions of the Offices of the Judge 
Advocates This personnel turbulence creates a culture 
of insensitivity to continuity concerns. In his letter to the Secretary 
of Defense, Representative Edwards called attention to the lack of 
procedures to  ensure continuity of counsel m military death penalty 
cases.3I1 While the military certainly could manage its attorneys dif- 
ferently to promote continuity, major reforms would be necessary 
for the appellate defense divisions to produce the kind of continuity 
that the ABA's recommendations seek to achieve. 

The ABA's concern for continuity centered on ensuring a tha- 
rough knowledge of the The military appellate defense 
divisions' lack of continuity would have an effect far worse than 
unfamiharity with the record: counsel may be entirely unfamiliar 
with the postconviction process. Capital habeas cases are likely to  
arise so infrequently that none of the four autonomous appellate 
defense divisions will develop any expertise-or even retain any 
institutional memory-concerning this litigation The ABA's h i d e  
lines for the Appointment and P n f o m n c e  sf Col~nsel i n  Death 
Penalty Cases recommend that counsei in a eapitai postconviction 
case have "prior experience as postconwetion counsel in at least 
three cases in state or federal couri."313 Because of the general ban 
on representation of service members m habeas cases,~l4 however, 
milltary lawyers will be inexperienced in seeking habeas relief. As 
Judge Godbold has quipped, "[Tlhe average trial lawyer, no matter 
what his or her expertise, doesn't know any more about habeas than 

9"Id 328-30 See ala0 United States Y Gray, 30 .\I J 361 1C M.A 19031 (order) 
lerpresrmg the courvs "eancern[j abovf the mansgement and conllnuty of a p ~ l l a f e  
reprelentallon In tius ease 'I: United States v Murphy, 30 I J 431 (C M A 19941 
(arderl. Urvred Statel Y Gray. 38 M J 437 IC M A. 1994) (order), rrvfed States Y 

. .  
OF COUVSEL I\ DEkm PE~ALIY C.*SEB at Guideline 5 lInIl(ul1 11080) [hereinafter ABA 
G L ~ D E L ~ ~ E S ]  The ABA Houx  of Delegates recommended adoption of the Gudellnes 
subject t o  those exceptions a may be Bpprapnale ~n the miUtary Id.  at 11 In Louzw 
the CAAF refuaed fa mandate that the miblary comply irifh the ABA Guidelmei 4; 
M.J at300 
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he does about atomic e n e r g p l j  A capital habeas case is an map- 
propriate place for on-the-job training 310 

Military appellate defense counsel are nor the optimal solution 
for providing condemned E B ~ - I C B  members with habeas counsel 
Nevertheless, to the condemned senice member even an inex- 
perienced counsel is better than no counsel mi Accordmgiy, once a 
military death penalty case enters federal habeas proceedings, the 
relevant Judge Advocate General should monitor the case closely If 
the petitioner cannot obtain caunsel by other means, The Judge 
Advocate General should act under Article 70(e) to appoint military 
appellate defense counsel to represent the petitioner. 

B. The Criminal Justice Act 

The Kansas District Coun also has the power to appoint counsel 
for military capital habeas petitioners The CJA provides that each 
federal distnct court. with the approval of the CKCUIT'S judicial coun- 
cil, shall adopt a plan for providmg representation for those unable 
to obtain adequate representation in specified cnminai matters 318 
When a court determines that "the interests of justice so require, 
representation may be provided for any financially ehBb1e person 
who , , LS seeking relief under section 2241 2254 or 2255 of title 
28,"319 

The representation plan for the Kansas District C o u n  prorides 
that judger may choose to provide representation through either the 
district's federal public defender ~ r g a n i z a t i o n ~ ~ ~ o r  the district's CJA 
Panel, which C O ~ S ~ S S S  of private attorneys "who are eligible and 
willing to  be appointed to provide representation under the Criminal 

""SerCnmmal Ju~lieeSecrionRepon mpranote 131. a t 2 1  n 16( '  On-the-job 
nhauld not he the u p e  of experience that the la,% 

317 CJ Still a Crlsw Lovyers Seeded zn Comtal Cmes, A 8 A J , Apr 1989 at 
23 (quanng Demer lawyer David Lane Irallng that harlng cwll lawyers handle death 
penalf) c u e s  11 Uke "asking B podiatriel to do brain surger? But I f  we don I do 11, 
who WIII? ' lalleralion 10 onsnsll l  

training m the indriidual c u e  
c0"femplafei' I 
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Justice Act."32L Not surpnsmgly, considering rhat Kansas only 
recently enacted a post-Funnan death penalty,s22 the district's plan 
doer not have any provisions concerning appointment in death pen- 
alty cases The plan does not make any provision for military habeas 
cases beyond a general statement that the pian applies to "any per. 
son . . . [wlho is seeking collateral relief, as provided in Subsection (b) 
of the [Criminal Justice] Act,"323 

While the plan currently authorizes a judge to appoint counsel 
in a military death penalty case, nothing in the plan requires this 
appointment. The CJA allows district courts to "modify the plan at 
any time with the approval of the judicial councll of the arcuit."32' 
The district court should modify its plan to expressly state, "Repre- 
sentation shall be provided for any financially eli@ble person pro- 
ceeding under 28 U.S.C. 5 2241 seeking to vacate or set aside a death 
sentence imposed by a court-martial." 

The district court's CJA plan provides that "[alttorneys who 
serve on the CJA panel must be members in good standing of the 
federal bar of this distnct."326 h be admitted to the district court's 
bar, an atromey must be a member of the Kansas state bar.320 For 
purposes of appointment to a military death penalty habeas case, 
this rule is too restrictive. No nexus exists between admission to the 
Kansas bar and effective representation before the federal district 
court in a military habeas case. The ideal counsel would be one 
familiar with state death penalty postconviction proceedings, fed- 
eral habeas remew of capital cases, and the military justice 
s y ~ t e m . 3 ~ ~  

3*1U S U m  CT D m  m K l h  R.301lb1, IdXlj Theruleprovideirhat' iilnaofar 
BI P m t m b l e .  panel attorney Bppolntmenfi will be made m at kart 25 percent of the 
eases ' I d  TheCriminalJuilice Aclreqvire~fhat pnwfe ~ t t o m e y ~ ' ' b e  appointedlna 
iubstanfml proportion of the cases ' 18 K S C.A 8 3006A(a)(3) To be part of the CJA 
Panel. attorneys muat apply ta a Panel Selection Committee, which will "approve for 
membership those attorneys who "pear best qualified." U.S D i s  CT. Dm OPKAN. R. 
3niienzi 

BQ*Seanrpm nore 263 
313U S Urn. CT. DIST. o r  KA\ R 301(aj Subsection lbl of the CJA applies fa 

"2'18U S.C. #3006A(aj(3j 
3'bU S. 0117 CT DlSP os Knh R 301(dX2) Panel attorneys a180 muat 'have 

demonstrated expmenence m, and knowledge of ,  the Feedaral C ~ m i n a l  l a w ,  Federal 
Rulesst~~nlnalRw~dvraandfhe FederalF&LesofEuid"Id 

3zBU S Dlsr C r  DlST OF KAX. R. 402(aj Additionally, ''Persons r h o  are holders 
Of a temwrav permit to Pmctlee I _  Fanfed by the Supreme Court of Kansas may 
apply foratemparavpermlffo practice m r h l s ~ ~ u n '  Id af(dj 

"'ln addition to hawng B general famihanfy with the milliary~ustiee syitem, 
CoYIIJeI should he fsmlliar with the milltan's enraordrnary rellef procedures. as 
counsel may have to use these procedures ID elhauar remedies before bnnmng some 
el-sinafederal habeasaction Stepmallynrpronores 185-87 andaccompanym~ 
t e a  

those ieeking habeae rehef under 28 U S C 5 2241 
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Despite the requirement that CJA panel attorneys be members 
of the court's bar, the plan also provides. "Nothing in this mle is 
intended to impinge upon the authority of a presiding judge to 
appoint an attorney who LS not next in sequence [on the CJA Panel 
r05terl or who i s  not a member of the CJA Panel, in appropriate 
cases, to insure adequate representation."328 This rule would allow 
the judge to appoint an  attorney who 15 not a member of the court's 
bar to represent a military capital habeas petitionerpro hac c1ce.3zB 

While Kansas does not have a death penalty resource the 
judge should consult with the Federal Death Penalty Resource Coun- 
sel Project33l t o  assist in identifying the best counsel to appoint. 

A judge may have difficulty, hawuer ,  finding a counsel willmg 
to accept the case. While the CJA's cap on total compensation can be 
waived for complex litigation such as a capital habeas case the maxi- 
mum hourly rates of su ty  dollars for in-court time and forty dollars 
for out-of-court time remain in effect. While the district could apply 
to the Judicial Conference of the United States for a serenty-five 
dollar hourly rate for counsel handling military capital cases. even 
that level of funding might be insufficient to  attract qualified coun- 
sel. Before the Anti-Drug Abuse Act eliminated the CJA's hourly- 
rate provisions far habeas review of state capital cases, the United 
States Distnct Court for the Northern District of Georgia found that 
"it has become increasingly difficult to find counsel willing to take 
appointments in death penalty cases "332 The Administrative Office 
af United States Courts has similarly warned. 

Compensation for attorneys under the Criminal Justice 
Act has been. and remains, substantially below prevailing 
market rates In many locations it does not even cover 
basic office overhead costs Many lawyers have declined 

a"'"The project advises federal public defenders on capital-punahmenr 
16sues Eva M Rodriguez. R m l  DeolhPenalty Record, LELU TIUES, Feb 28 1994 
st 6 

""2Dobbl \ Kernp, Po 4 80-cv 247-HLM. 1889 L S Dlsr LEXlS LO674 at '3 
(U D Ga April 26,  1888) The COY* set B $85 hourly rate for cornpenlation under the 
Anti-Drug Abuse Act Id at .lo 
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appointments or resigned as panel attorneys due to the 
economic pressure associated with the rates of compensa- 
tion authorized under the Criminal Justice Act.333 

An alternative available to the judge is to appoint the Federal 
Public Defender Organization to represent the petitioner, Despite 
the fact that Kansas only recently re-enacted a death penalty,334 that 
organization likely will be familiar with capital issues because of the 
federal death penalty that the Anti-Drug Abuse Act itself estab- 
lished.33j On the other hand, that organization almost surely would 
not have the mix of military justice and death penalty experience 
that the optimal counsel would have. Thus, the CJA's "bargain- 
basement r a t e ~ ' ' ~ 3 ~  may reduce significantly the quality of counsel 
available to  a military habeas petitioner, 

C. TkeAnti-DruSAbuse Act 

The Anti-Drug Abuse Act provides capital habeas petitioners 
with significant benefits compared to the CJA's provisions. In addi- 
tion to making appointment mandatory in death penalty cases, the 
Anti-Drug Abuse Act authorizes whatever compensation is "rea- 
sonably neeessaly" to ensure competent representation.337 The 
CJA, on the other hand, mposes a cap on compensation unless the 
counsel goes through a two-step waiver process.938 The Anti-Drug 
Abuse Act also waives the CJA's cap on fees for nonlegal Services 
and maximum hourly rate.339 

The Anti-Drug Abuse Act guarantees continuity of counsel-or 
replacement by a similarly qualified counsel-through "every subse- 
quent stage of available judicial proceedings," postconviction pra- 
ceedmgs, and applications for clemency340 The CJA has no similar 
provision 

a ' j 2 1 L S C A  g8481e) Howeiera~of\larch1884,nodeafhpenallycaseihad 
been brought m the DliTnef of Kan~as House Subcommittee on C m l  and Const11~- 
tmnal Rights Racial Oilparities in Federal Death Penalty Pru~eeuf l~ns  1988-1994, at 
App (Mar 1894) (unpublished report) (on file with House Subcommittee on Civil and 
Constlmtional Rights) The Violent Crme and Law Enforcement Act of 1994 aurhor- 
lred the imilm~tlon of the death sentence for an additional 18 offenses Pub L Yo 
103-322. 5g60001-25. 108Sfaf 1795 

33aUUnited Stares, Cooper, 746 F Suo0 1352 iS D IU 18801 

approval bg the chief judge of the eireuii 
"'YZ1 U S  c..4 $ s48(q)!s) 
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Another difference between the Ana-Drug Abuse Act and the 
CJA 1s the former's inclusion of minimum qualifications for 
appointed counsel.341 The qualification standards provide no real 
benefit, however. to a death row inmate seeking habeas relief 
Under the standards, "If the appointment is made afterjudgment, at 
least one attorney so appointed must have been admitted to pracace 
in the court of appeals for not less than five years. and must have 
had not less than three years experience in the handling of appeals 
in that court m felony ~ases''3~2 "[Flor goad cause." the court 
instead may appoint "masher attorney whose background, knaal-  
edge, or experience would otherwise enable him or her to properly 
represent the defendant . . . . ' '343  

These standards are poorly t a h r e d  far ensuring habeas coun- 
sel's quality The Supreme Court has "consistently recognized that 
habeas calpus proceedings are civil in nature."344 and the Federal 
Rules of Civil Procedure generally govern federal habeas carpus pro- 
ceedmgs.345 Experience as a criminal appellate counsel does littie to 
ensure that lawyers appointed to handle federal habeas  review^ are 
proficient in this litigation. The ABA's Guidelines for the Appoint- 
m m f  and Pmfomance of Coumel in Death Penalty Cases provide 
that postconviction counsel should be a "tr ial  pracntianer[] ' w t h  
expenence in litigating "serious and complex ' cases 346 The Anti- 
Drug Abuse Act's qualification standards do not differentiate 
between appellate and postconviction counsel, rather the Act 
includes one standard for all counsel appointed after judgment.34T 
This failure to differentiate between two v e v  different functions 
produces a qualification standard unsuited to the appointment of 
habeas counsel. 

Even without a meaningful qualification standard for postcon- 
nction counsel, however, the Anti-Drug Abuse Act provides capital 

" - I d  5 848(q)(6) (6) 
1621d 6 818i4U6) 
3*'ld § 848(q)(71 The Elerenth Circuit rejected an argument that the phrare 

~ p p m n r  another allormy' meant only that the COUR could appoint B second ~ t r o r -  
ne) rather than that the coun  could appoint such m atto~ney instead of m e  qualified 
under the standards In re LlndPey 875 FZd 1502 1 5 0 i  n 3 (11th C a  19891 iconifm- 
mg subsection (d(7))  The p~ouman's legrslarire hillon-  upp pons the Eleienrh Cir- 
cuit.~rnrerpretarion See 134 C m G  REC 22.995-07 (10881, sresupmnofes235-36 and 
acc0mpa"Sl"a t e n  
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habeas petitioners with far Seater  protections than does the CJA. 
The only death row inmates in the country who do not receive the 
Anti-Drug Abuse Act's benefits are those at the USDB. 

VI A Legislative Proposal 

W n  we assumed the soldieq we did not lay aside the 
citiwn. 

George Washington348 

A .  A Call for Congressional Action 

"Congress has primary responsibiirty for the delicate task of 
balancing the rights of servicemen against the needs of the mili- 

Congress should discharge that responsibility by ensuring 
that Article 111 courts have the ability to  m e s s  and vindicate con. 
demned service members' rights through meaningful habeas review 
of capital courtsmartial. Two essential ingedients of meaningful 
habeas review are the nght to appointed counsel and de now review 
of constitutional issues. 

The optimal means of providing counsel for military death row 
habeas petitioners would be to bring these petitioners under the 
appointment system established by the Anti-Drug Abuse Act. Absent 
new legislation, a court would have no authority to extend the Anti- 
Drug Abuse Act's more beneficiai terms to  a military capital habeas 
petitioner. Consequentiy, any statutory r e f o m  should include an 
expansion of the Anti-Drug Abuse Act's counsel provision to  encom- 
pass military death row habeas petitioners. 

While guaranteeing representation by counsel 1s a necessary 
condition for meaningful habeas review of military capital eases, it is 
not a sufficient condition Habeas review cannot meaningfully pro- 
tect condemned service members' constitutional rights absent a 
wider scope of review. Expanding the scope of review is within the 
judiciary's but the Supreme Court already has rejected one 
invitation to do Rather than waiting for judicial action that 
may never come, Congess should implement reform. 

3483 THE W~TIYOS 07 GEORGE WAS HI NO^ 13 led Jared Sparke 18341 (from 

3'8Solonov UnitedStalei.483U J 435.447(1BS7) 
sBolndeed, h B u m  2). Wzkan the Supreme Court expnded  the scope of 

review Segenoailysupra nolei 43-65 and ae~~rnpanymg text. 

Aniwerm an Addresofthe Yew YorkProvincialCon*.ers, 26 June 1776) 

11894) larder denying certroran) 
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The Supreme Court has noted that implicit within the UCYJ "IS 
the view that the militaly court system generally LS adequate to and 
responsibly will perform its assigned task ' ' 3 6 9  A more exacting stan- 
dard of review draws the criticism that the heightened scrutiny irom 
federal counts "might well emasculate the role of the military courts 
in balancing the rights of s e w m  members against The needs of the 
service.''5j3 

In practice, rneamngiul habeas review of capital cases would 
not displace the CAAF from its proper place amp  the rnilitap justice 

Regardless of the federal district coun's decision on 
habeas review of a capital court-martial, the losing part> likel) will 
appeal the case If the Tenth Circuit rules against the petitioner, then 
no tension exists between the CAAF and the Article IlIjudiciary and 
no dimmution of the CAAF's role has occurred If, on the other 
hand, the Tenth Circuit disagrees with the CAAF and rules far the 
petitioner, then the Cnited States can seek certiorari. The Supreme 
Court quite likely wauid grant certiorari in this case. as It would 
present a split between two federal appellate courts an an issue with 
literally life or death consequences 35c In practice, expanding the 

'j'Schlermgeri Councilman. 42GU 5 736 758 (19ii) 
"3Roren mpm nore 13. at 9 Liewenam Colonel Rose" continued 'On the 

Orher hand. federal Judges are the final arbiter3 of federal eonstiturianal la- The) 
should be afforded a ro le m the rerolution of ~ o n i f i t ~ r l o n a l  elaims rased in c ~ l l a i e r a l  
attacks on courti  mania1 be)ond merely agcertalnlng whether the millran C o u n I  
considered the elalms " i d  

?%The Supreme Coutis rules suggest that Cenlolan IS appropriate where 'a 
United States conn of appeals hhi rendered B deemon I" conflrcf irnh the deelsmo of 
anorher Knifed States eoun of appeals O n  rhe same matter' SLP CT R 10 I After 
lisring several other bi-es for certmran the rule adds. 'The same general consldera 
lions outhned above ,%ill e ~ n f r o l  m respect t o  a perition for a writ of certiorm to 
resien ajudmlenf of the  Knlred States Court of Militan Appeals ICAAFI ' i d  at R 
10 2 The leading treatise on Supreme Court pracrlce notes. When there LI a direct 
conflict befaeen B deersion of m e  of the 12 ~ e ~ a n a l  court3 of appeals and a decmon 
of eithei the Court of Appeals far the Federal Clrcult or the Court of MLhtan Appeals 
[CAAFI. there is a basis for Supreme Court re i l ea  of elrher declnmn bv "8)' of 
certlorarl ' SLPREYE C o m  Pn~cr ic i ,  svpro note 2 Q ,  at 206 The treanre also adwies 

m e s u p r e m e  Counoften mtnotrucessanly a i l l p a n ~ c e n r o r a r i w h e r e  
fhedecis~onofafederaleounofappeala h i t a a h i c h r e v l e x  Israught.li 
in direct conflict with a decision of anorher cow! of ~ppeals  on the same 
matter ofJ"d"o1 Ian 07 on rhe same matter ofgennal Ian az to  ahlch  
federal c o n n i  can exercise mdependenrjudmnnenfs IAl square and 
lrreconcllable cmfllct of this nature mdznarilv should be enouah f a  
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Scope of review in death penalty cases would not Subordinate the 
CAAF to the Tenth Circuit.366 Rather, the two courts would operate 
in tandem to identify controversial issues for the Supreme Court to 
resolve.3s7 

One additional concern applies to both the proposed broader 
scope of review and the proposed statutory right to counsel. Once 
death penalty habeas petitionem receive these protections, service 
members confined as the result of nancapital courts-martial may 
attempt to  win the new procedures' benefits as well. The courts 
almost surely would rebuff any such attempt. 

Any statute affecting habeas review of courts-martial would 
eqjoy the heightened deference the Supreme Court accords to con- 
gressional action in military matters.Jj8 As the Court noted in 1994, 
"Congress has 'plenary control over rights, duties, and responsi- 
bilities in the framework of the Military Establishment, including 
regulations, procedures, and remedies related to  military disc%- 
~ l i m . ' ' ' ~ ~ ~  Additionaily, because a system of heightened protection 
for capital cases advances the governmental interest in ensuring 
accuracy in the death penalty's imposition, any attempt to  rely on 
the Fifth Amendment's Equal Protection component360 to extend 
these protections into the noncapital arena would fail. The CAAF 
has rejected an equal protection challenge to  two provisions m the 

requirements when B suspect m&es m ambiguous reque~r for munsel during a m a t o -  
dialinterrogation 114s Cf 2350,2354(18841 

3 ~ e R e ~ e e ~ m s  m armmentrhata uas reamredm 1ollowrheTenrhCaeuir'rease 
the C A i F  re&onedy 
mlr appellate eoun of the United States is 89 capable 81 19 B Court of 
Appeals af the Urnfed States of analyzing and reralvlng insues of Consti- 
tufional and i f ~ t u r o ~ ~  interpretarm In fact, to the enent that an issue 
mvolves mterpretanon and applieatmn of the Cniform Code of Mihimy 
J u ~ i i c e  and the Manual for Counn-Mama1 in the sometimes urnque con- 
text of the mlhmn. environment. this Caun mal be better sulted to the 
f89k 

G a r r e l f ~ ~ . . L o a e , 3 B M  J 2 8 3 , 2 9 6 n 4 ( C Y A  1884) 
3"g Roben >I Cover & T Alexander Alelnkofl, DzoleciZmi Pedmalm 

Habeas Carpus and Lha Court. 86 YALE L J 1035 (1977) (arguing that federal habeer 
ceviem of stale e i ~ l n a l  easel serves 89 P dmlague between the federal and state 
ludiclanes1 

1s6The Supreme Coun has emphiulred that 'judicial deference ' Lo "eonpea- 
SlOnal exerelie of authorif) 11 at 118 apogee when legilafive action under the conpen- 
sional authority to i s ~ e  and support amles m d  make mleb and regulations for their 
ROvernanee ibchallenBed ' Rosfkerq,. Goldberg, 463 U S  67 70118811 

3"JVem Y Cnrted States. 114 S Ct 752. 780 118841 (qUOtlng Chappell V. Wal- 
lace. 482 U 3 288.301 f188311fem~hasiraddedl. 
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UCMJ that extend added protections during remew of death 
Se"tences.38' 

Accordingly, in deciding whether to provide additional protec- 
tions during federal habeas review of military capital cases, Congress 
need not fear that it is starting down a slippery slope toward a right 
t o  counsel in every federal habeas review of a court-martial,362 and a 
tom1 abandonment of the full and fair consideration standard. 

B. A LegislativeStrategy 

Appendix A proposes a bill, the Military Capitai Habeas Corpus 
Equality Act, designed to provide condemned service members with 
bath a right to counsel and a meaningful scope of review The bill 
would apply retroactively to cover military death row inmates  sen^ 

tenced prior to the bill's 

Since 1989, attempts to reform the habeas corpus process hare 
been among the most contentious issues before Congress.364 A pro- 
posal tu amend either 28 U S.C. § 2241 or 21 U.S.C. § 848(qj(4j(bj 
likely would fall victim to the legislative infighting that characterizes 
this area The Military Capital Habeas Carpus Equality Act seeks to 
escape this congressional aidlack by avoiding a specific scope of 

3"Lnrted Stares Y Gallagher 16 C H A  381, 308, 36 C 11 R 363 370 (1066) 

The Coun  of Milltan Appeals ICAAF] shall reiiew the record in- 
( I )  all emei m rhieh the sentence, as affirmed bg B Coun of 

Mihtar). Reriew ICCAI. extends lodeath 
(2) ell cmes reviewed by B Coun of Jlrhrar). Reile- ICC.41 which 

the Judge Advocate General order3 sent to the Court of Zllllran Appeals 
[CAAF] forreview, and 

(3) all cmes revieaed by B Caun of Militan Revreu lCCAl in 
rhieh,  upon petition of the accused and on good cause shown the Court 
of Millfan Appeals ICAAFI hugranted a r e i i e r  
UCMJ an 7l(a) ,  10 U.S C A 5 871, prandei 

UCMJ an 67(a). 10 C S C 5 867.  provider 

If the sentence of the cou17- 
martla1 extends ta death, that pan af the sentence providing far death mag not be 
executed until approved by the President ' I>'hen onanally enacted the LCMJ also 
provided mandatary CAlFjurlsdlcfion mer and rewired preiidenflal B ~ ~ r o i ' a I  of the 
sentence in cages where the accused i s  a general or flag officer U'hlle Gollwhrr 
upheld these added pmfechons for general and flag officers the M h t a n  Justice Act 
of 1583 elmmared them from the Code Pub L Yo 88-200 $5 :(e), T(c1 07 Stat 

3"Juslice Stevens has noted. 'Le~slafures conferred Beater acceis to Counsel 
on eapltal defendants than DO perrons faclnq lesser punllhmenf even m colonlal 
tunes' '  Giarrafano Y Muma), 452 U S 1 20 (Srerens. J , dliaentlngl 

88The Supreme Coun recenrl) reiterated that ~ f ~ f u t e s  are presumed not to  be 
re t i~ac twe  LandCaf Y US1 Film PIoductJ. 114 S CT 1483 (18941 Thus absent a 
speelflc provision makmg the legslation refro~etwe this bill ma) not extend to those 
sewice members already on death row 

S b 6 S e e g m n l i y  140 Cohc REC H2416-27 (dmly ed APT 19. 1954) (reJeetlng 
hahem corpus reform pmpo~s l i )  Marcia Coyie. C ~ z m s B z 1 1  Facer Old Bomws. YAT'L 
L J , Aug 30, 1503. BI IO: Habeas Fadm. NAT'L L J , May 20 1501. at 31 Cawiesr 
Wmpsn Up, NAT'L L J Uov 12 1880, at 1 

1 3 8 a . 1 4 0 2 . s e a ~ r r m ~ ~ w m  suyranote3a,at28 
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review or establishing a ngid right to counsel. Instead, the bill 
merely calls for a military capital habeas case to  be treated in the 
same manner as would a state capital case on federal habeas review. 
The precise details are left to the on-going legislative consideration 
of haw state cases should be handled on habeas. The bill advances 
only one principle: equality of treatment for military death row 
habeas petitionen. Quite simply, the bill would give death row 
inmates at the USDB the same opportunity to challenge their sen- 
tences before the Article 111 courts that death row inmates a t  San 
Quentin or the Virsnia State Penitentiary already have 

The principle of equahty likely would be far less controversial 
than precise formulations concerning retroactivity or procedural 
default have proved to  be. A 1982 Senate Armed Services Commit- 
tee report supported the concept of equality between federal habeas 
review of miht- and civilian cases.365 One crucial development 
since 1982 makes equality even more important: Solaria u. Unitad 
States.38a The military justice system now can try service memben 
for any offense under the UCMJ without regard to  whether the 
alleged offense was connected to m i l i t q  service. A service member 
should not forfeit meaningful access to federal habeas review if the 
military, rather than a state, exercises jurisdiction over the case-a 
decision entirely beyond the service member's control. 

Absent the adoption of a habeas reform bill, the  Military Capi- 
tal Habeas Corpus Equality Act would require the Kansas District 
Court to appoint counsel for a military capital habeas petitioner. The 
court would have the choice to appoint either a private attorney or 
the Kansas Federal Public Defender Organization to represent the 
petitioner. If the court chose to appoint a private attorney, that law- 
yer would be paid with CJA funds, but the Act's hourly rate, cap an 
total compensation, and limitations on funding for expert asamtame 
would not apply. Courts would review legal issues and mixed ques- 
tions of fact and law under a de now standard, but generally would 
presume the military courts' findings of fact to be correct. 

Because the bill is an amendment to the UCMJ, it could be 
passed through the expedient means of attaching it to a Department 
of Defense authorization act.367 Consequently, the proposed legisla- 

aa*SEh~TE REPORT NPra nore 38 at 35 
366483C s. 435119871 
36'Defenre authorizatmn acts have become the Primary vehlele far amending 

the KCMJ. See. e I, hafional Defense Aufhonzatmn Act for Rseal Years 1980 and 
1991, Pub L Vo 101-188 5 1301. 103 Star 1352. 1568 (18891, Yatlonal Defense 
AutharirationAcffarFi~calYear1987 Pub L No 99-661. §§SOl-OS, 10OStat.3816. 
3901 (1986) In 1985, Conses i  used a defense aufhonzalion act to meare B new UCMJ 
article m*ing espionage a capitaloffense Department of Defense Authormatian Act, 
1986, Pub. L No 99-145 5 534. 99 Scat 683, 634 (19851 
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tion is B viable mechanism to remove the two major impediments to 
meaningfui habeas review of miiitary death penalty cases. the lack 
of a right to counsel and the constricted scope of r e ~ i e w  

VII. Conclusion 

Under current law, federal habeas review does not provide a 
meaningful assessment of whether constitutional error tainted a 
coun-martial conviction. Two factors combine to rob federal habeas 
review of Its importance' a lack of counsel for the petitioners and an 
extremely narrow Scope of review While a hollow habeas review 
may be acceptable in most military cases. death penalty cases are 
different. Because of Lts enormity and irrevocability the death pen- 
alty i s  s. punishment apart from all others Just as Congress recog- 
nized that difference in 1960, when it gave condemned service mem- 
bers preferred access to rhe CAAF, Congress should recognize That 
difference now and establish heightened protections for condemned 
~ e r v i c e  members dunng federal habeas review 

Chief Justice Warren observed that "our citizens In uniform 
may not be stripped of basic rights simply because they have doffed 
their civilian ciothes.' 366 Without a meaningful opportunity to chal- 
lenge their sentences through the federal habeas reiiew process. 
miiitary death row inmates are stnpped of a potent device for pro- 
tecting their most basic right of all. 
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APPENDIX A 

A BILL 

To amend Chapter 47 of Title 10, United States Code 
(the Uniform Code of Military Justice), to 

establish panty between habeas corpus review of 
state and military capital ca8es 

Be it enacted by the Senate and House of Representatives of the 
United States gfAmerica in Congress assembled, 

S E C T I O N  1. S H O R T  TITLE 

This Act may be cited as the "Military Capital Habeas Corpus 
Equality Act." 

S E C T I O N  2. P R O V I S I O N  OF C O U N S E L ;  SCOPE OF R E V I E W  

(a) In General-Chapter 47 of Titie 10, United States Code, is 
amended by adding the foilowing new section 
' 'S  871a. Art. 71a. Habeas carpus review of capital courts- 
martial. 

"(a) In any case where the President, acting under section 
871(a) of this title (article 71(a) ) ,  approves the sentence of a court- 
rnartiai extending to death, an accused who is or becomes financially 
unable to  obtain adequate representation or mvestigative, expert, or 
other reasonably necessary services in any proceeding under section 
2 2 4 1  of Title 2 8 ,  United States Code, seeking to vacate or set aside 
the death sentence shall be entitied to appointment of counsel and 
the furnishing of ather services to the same extent as would a defen- 
dant in any post conviction proceeding under section 2 2 6 4  of Titie 
2 8 ,  United States Code, seeking to  vacate OT set aside a death 
sentence. 

"(b) In any case where the President, acting under section 
871(a) of this title (article 71(a)), approves the sentence of a court- 
martial extending to death, the federal courts, in reviewing an appli- 
Cation under section 2 2 4 1  of Title 2 8 ,  United States Code, shall apply 
the Same scope of review as would be used to review an appllcation 
under section 2 2 5 4  of Title 2 8 ,  United States Code, seeking to vacate 
or set aside a death sentence:' 
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(b) Technical Amendment-The table of sections at the begin- 
nlnR of subchauter IX of Chauter 47 of Title 10. United States Code. 

SECTION 3. EFFECTIVE DATE 

This Act shall apply to  milltar). capital habeas carpus cases 
pending on or commenced an or after the date of the enactment of 
this Act. 

APPENDIX B 

During 1992 and 1993, the Kansas District Court decided the 
following cases in which habeas corpus petitioners challenged their 
court-martial conviction. sentence. conremng authority's action, 
and'or appeal. 

1. Castillo v. Hart, No 91-3215-AJS, 1993 U.S Dist. LEXIS 

2.  Bramei v .  Hart, No. 91-3186-AJS, 1993 U S  Dist LEXlS 

3. Futcher v. Hart, KO. 91-3137-AE 1993 U S  Dist LEXIS 

4 .  DuBose v Hart.No. 91-3149-AJS. 1993 U S Dist LEXIS 

1 8 ~ 0 9  (n. K Z ~ .  nec i 7 , 1 9 ~ 3 )  

18600 (n.  an. N O V  30, 1993) 

17205 (D Kan No". 9,  1993). 

17204(D. Kan. So". 9,1993). 
5. Boos V. U.S. Disciplinary Barracks Commandant. So. 93- 

3132-RDR, 1993 U S. DIst. LEXIS l6GOi (D. Kan. Oct 29, 1993). 
6. Goltz v. Commandant, L1.S D B , No. 92-3051-RDR, 1993 

U S. Dmt. LEXIS 15576(D. Kan. Oct. 29, 1993). 
7 .  Bartosv. U.S. Disciplinary Barracks, No 91-3136-AJS, 1993 

U.S. Dist. LEXIS 15693 (D Kan. Oct 18, 1993). 
8. Goff v. Hart, No. 91-3130-AJS 1993 U S. Dmt. LEXIS 14032 

(D Kan Sept 29, 1993). 
9.  Haughtanv Hart, So 91-3GGO-AJS(D Kan. July29,1993), 

aff'd, 25 F.3d 1057 (10th Cir 1994) (table) 
10. Travis v .  Hart, No 92-3011-RDR, 1993 U.S. Dist. LEXIS 

10911 (D. Kan. July 13, 1993), aff'd, 16 P3d. 417 (10th Cir 1994) 
(table). 
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11. Kennett Y. Hart, No. 90-3459-RDR, 1993 U S  Dist. LEXlS 
9648(D. Kan. June 18, 1993). 

12. Smith v .  Hart,lio. 90-3361-RDR, 1993 C.S. Dist. LEXIS 
7254 (D Kan May 14,1993). 

13. Reed v .  Hart. No 90-3428-RDR, 1883 C.S. Dist. LEXIS 
7395 (D. Kan. May 10, 1993), aff'd, 17 F.3d 1437 (10th Cir. 1994) 
(tabie1. ' 

637@(D. Kan. Apr. 12, 1993). 

6372 (D. Kan. Apr. 9,1893). 

i 4  Lamax v. Hart, No. 9@-3333-RDR, 1993 U.S. Dist. LEXIS 

16. Gary v. Hart, No. 9@-3321-RDR, 1993 U.S. Dist. LEXIS 

16. hrnowski v. Har t  No. 90-3293-RDR. 1983 U S  Dist. 
LEXIS 4779 (D Kan Mar. 26, 19931, qf f 'd ,  10 F3d 810 (10th Cir. 
1993)(table), cert. denied, 114 S. Ct. 1574 (1994). 

17. Chambers v. Berrong, No. 90-32@2-RDR, 1983 U.S. Dist. 
LEXlS4778(D. Kan. Mar. 8,  1993). 

18. Hubbard v .  Berrong, No. 90-312@-RDR, 1993 U.S.  Dist. 
LEXIS 2819 (D K m .  Feb. 18, 1993), q f f l d ,  7 F.3d 1046 (10th Cir, 
1993) (table). 

19. Spindle Y. Berrong, Xa 90-3026-RDR, 1993 C.S. Dist. 
LEXIS 2821 (D. Kan. Feb. 4, 1993), aff 'd .  996 F.2d 311 (10th Cir1 
itablei cert denied 1 1 4 s  Ct 47RilRR2) ~ ~ ~ ~ ~ . . ,  ~ 

2820 (D. Kan. Feb. 4, 1993), @'d, 5 F.3d 545 (10th Cir. 1993) (table). 

1652 [D. Kan Jan 25, 19931, qf?d, 25 F.3d 1057 (10th Cir 1994). 

20.  Booth v Hart ,Nor  9@-3524-RDR, 1893 U.S. Dist. LEXIS 

21 King v. Berrong, No 89-3494-RDR, 1993 U.S.  Dist. LEXIS 

22. Stottlemire V. Umted.States,No. 89-3466-RDR. 1993 U.S. 
Dist. LEXIS 1553 (D. Kan. Jan.  12. 19931. 

23. Fosnaugh Y. Berrong, No. 89-3263-RDR, 1892 U.S. Dist. 

24. Rath v. Berrong, No. 89-3440-RDR. 1982 U.S. Dist. LEXIS 
LEXIS2@427(D. Kan. Dec. 16, 1992). 

20428 (D. Kan. Dec. 14, i992). 
26. Singleton v Berrong, No. 89-3293-RDR, 1892 U.S. Dist. 

LEXIS 18916 (D. Kan. Nav. 24, 1992). 
26. Erbach v. Berrong, No. 89-3082-RDR, 1992 U.S. Dist. 

LEXIS 18817 (D Kan. No". 24, 1892). 
27.  Richardson Y. Berrong, No. 89-3146-R, 1992 U.S. Dist. 

LEXIS 15755 (D. Kan. Sept. 29, 1992). 
28. Maracle v.  Commandant, No. 88-3482-R, 1882 U.S. Dist. 

LEXIS 14117 (D. Kan. Aug. 21, 1892). 
29. Lips v. Commandant, U.S. Disciplinary Barracks, No. 88- 

3386-R, 1992 U.S. Dist. LEXIS 12018 (D. Kan. July 31, 1992), m ' d ,  
LW7FZd808(1@thCir. 1893),cert. k k d ,  114s.  Ct. 920(1Q94). 

30. Shanks v. Zeiez, No. 88-3400-R, 1982 C . S .  Dist. LEXIS 
10268 (D. Kan. June 24, 1992), UYd, 982 €,2d 529 (10th Cir. 1992) 
(table). 
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31. Williams v Commandant. U.S D B . No. 90-3427-R. 1992 
U.S. Dist. LEXIS 3272 (D. Kan. Feb. 12, 1992). 

32. Carr v. Berrang, Yo 89-3355-R, 1992 U.S. D m  LEXIS 
2667 (D. Km. Feb. 4 1992) 

33. Jefferson v Berrong. 783 F. Supp. 1304 (D Kan 1992). 
appeal dismissedsub nom. Amen-Rav. Berrong. 552 F2d  1222 (10th 
Cir 1993) (table) 
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COURTS-MARTIAL IN THE LEGION ARMY: 
AMERICAN MILITARY LAW IN 

THE EARLY REPUBLIC, 1792-1796 

BRADLEI- J. N I C H O L ~ ~ K +  

I. Introduction 

From 1792 until his death m 1 7 9 6 ,  Major General Anthony 
Wayne was Commander-in-Chief of the Legon Army. The Legion 
was the major force of the United States Army, assembled to  attack 
and defeat the Indian tribes along the northwestern frontier of the 
United States-a region that ultimately would become the states of 
Indiana, Ohio, and Michigan. Two previous campaigns had ended m 
disaster, and it was left to General Wayne, a Revolutionary War hero, 
to drive back the indians and to make the frontier safe for further 
expansion. The campaign began in Pittsburgh, Pennsylvania, where 
General Wayne assumed command in 1 7 9 2 .  He trained the soldiers in 
his tactics, led them down the Ohio River t o  Cincinnati, Ohio, and 
then north toward Detroit, Michigan, then a British outpost. The 
four-year campaign culminated in victorr a t  the Battle of Fallen 
Timbers, just south of Detroit. This article reviews the nature af 
early American military law as reflected m the court-martial records 
of that campaign 

Military law III the Legion reflected the need for discipline in an 
Army that twice had failed to subdue the Indian presence an the 
northwestern border of the young nation. ''Another conflict with 
the savages with raw recruits is t o  be avoided a t  all means," Secre- 
tary of War Knox wrote to General Wayne.' General Wayne's orders 
were to whip the Army into shape, quite literally if necessary, and to 

'Law Clerk to United Stsfel Circuit Judge Morns S Amold, Eighth Circuit 
C o u n  af Appeals, Little Rock, Arkan-. B.A , 1983, Reed College: J .D 1990 Umver- 
sky of Penniylvma Member State Bar of Cahforrva The author w a  formerly m 
pmale practice m Callforma, and also served a B law clerk far Judge Arnold on the 
Unlted States District Court U'eatern Diaricf of Arkansas Thin article i s  b a e d  DO a 
paper that the author submitted to s ~ f l s l ~  In pan the J D requirements af the 
UnlYe131fs of Penniylvmia The author thanks Judge Morns S Amold, Alan Watson. 
and Bruce H.  M a n  for their comments on earlier drafts of this article 

'Letter f m m  Knox to Wayne (Aug. 7 ,  1782), In A\THONI WAYNE. A haw% lh 
ARM9 THE W*nE-KhOI-PIIXERMO-MCHEh.RI COBRESNIDENCE 61 (&chard C. Knopf ed., 
1860) Iherelnafter AYlHOlY WHXE: A NAVE Ih ARMS] A report on the fallure of the 
pnac campslm under Mqor General Arthur St Clair Usted the want of diseiphne and 
expedence In the fcaopr as one of the causes 1 AIIIIIICAV S m n  PAFEW Mam~nr 
AFFAIPS 38-38 (Walte~ lawtie & Matthew St C Clarke eda,  1832) ihereinsffer I 
A i m a e ~ ~  STATE PAPEW] 
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create an effective and disciplined fighting force out of inex- 
perienced young soldiers Miiitary law was the means to thls end 

Additionally, this article will examme the sources of early 
American military law. Military law in the Legion borrowed from 
two traditions. Many rules and legal Custom6 were based on the 
traditions of the British Army. The American statute-the Ruiei and 
Articles of War-was borrowed wholesale from the British statute 2 

In addition, certain books on British military law were available and 
almost certainly read by the Legion's officers, including General 
Wayne Many of the officers of the Legion had served m the Conti- 
nental A m y  during the Revolutionary War under General Wa'ashmg- 
ton and others who had themselves served under the British m calo- 
nial mihtias Treatises, experience, and memory made up the 
military's "common law.'' The officer's honor code, m pamcuiar, 
closely followed British Army practice. The substantive rules were a 
simple framework, however, the interstices of which often were 
filled in or influenced by civilian custom. 

Military law in the Legion Army was in some ways similar to 
contemporary Anglo-Amencan civilian criminai law. Douglas Hay 
argues that eighteenth-century British ci?-ilian cnmmal law was 
composed of three sahent characteristics: majesty, justice, and 
mercy (although in one place he says justice, terror. and mercy).' 
klqesty consisted of the solemn rituals of the court calculated to 
inspire awe Terror a large component of majesty, was played out m 
the drama of the decision. sentencing, and execution. Mercy was the 
prerogative of the crown to  pardon any prisoner up to the time of 
execution Related to the patronage system in the ability of the gen- 
tleman to n n t e  a letter to the judge recommending leniency, it was 
supposed to ensure the loyalty of the commoner to the System in 
general and the gentleman m particular. Justice was the disem- 
bodied, lofty ideal of the iaw, above any angle man or interest. It 
purported to apply equally to rich and poor alike.' The legal customs 
of the Legmn Army conformed to these categories The terror of 
judgment was acted out in the same kinds of rituals in sentencing 

mercy merely reflect rhe attempt of ~ ~ v i l i a n  judges to afhleve &are; h u e n c e  m 
themawn COunI, and haie nothrngla do uifhupperclasr 'canspaaclei 
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and punishment that one finds in contemporary civilian criminal 
law. The power of the court-martial panel or the Commander-in- 
Chief to show leniency to avoid extreme punishments was the direct 
countelpart of the mercy of the civilian court. The judge and gentle- 
man were combined m the persona of the A m y  officer who could 
try the prisoner and sentence him to death, or recommend mercy 
and spare his life. 

By contrast, justice in the Leaan Army WOE a reflection of 
military legal culture, and significantly different from the ciwhan 
concept of justice. Military justice was embodied in the Articles of 
War and the Commander-in-Chief's repeated demands for adherence 
to the Code, discipline in the army, and obedience to his orders 
Unlike Hay's concept of civilian justice, military justice was not only 
purposefully but perceptibly unequal. Whlle enlisted men were reg- 
ulated by specific restrictions set forth in the Articles of War, officers 
were explicitly judged by a different, more vague and potentially 
lenient code of honor. Justice in the military under the Articles of 
War was a useful tool, and not an end in itself. Military legal culture 
emphasized using the Code and the court-martial to prepare soldiers 
to obey and fight, to condition officers to  trust and cooperate, and to 
punish and remove those who could not live by the standards of the 
military community. Military legal culture reflected tradition as well 
as the necessities of the difficult task at  hand. 

11. The British Military Tradition 

The military law of the Legion consisted of the Articles of War, 
which the Continental Congress adopted from Great Britain during 
the Revolution. While the founding fathers may have considered 
creating a new military code, they did not do so; rather, the former 
colonies adapted British military law wholesale. Earlier, in 1775, the  
Provisional Congress of Massachusetts Bay Colony adopted the 1774 
British Articles of War, and passed Its awn version of the British 
Mutiny Other colonies similarly adopted the British cade.0 A 
committee including John A d a m  was essential to the successful 
passage of the Articles of War on September 20, 1776.7 Adams in 
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particular took great interest in the adoption of a militaq code. bur 
perhaps this is not surprising. given Adams's fascination with the 
miiitary.8 Adams justified-actuaiiy, sanctified-the adoption of the 
British militaly code by reference to ancient, and therefore virtuous, 
roots.s FVhile Adams may have aiiuded to  the allegedly classical 011- 
g m s  of the new lau to downplag the adoption of the enemy's system 
of miiitaryjustice, i t  also 1s likely that this was a rhetorical appeal to 
the forefathers' sense of tradition. 

There was extant one system of Articles of FVar which had 
carried two empires to the head of mankind. the Roman 
and the British, for the British Articles of War were only a 
literal transiation of the Roman. It would be in vain for us 
to seek in our own inventions, or the records of warlike 
nations, for a more complete system of military discipline 
It was an observation founded in undoubted facts, that 
the prosperity of nations had been in proportion to the 
discipline of them forces by sea and land. I was, therefore, 
for reporting the British Art~cles of War totidem t'erbis lo  

60 evidence exm5 that the British System of military justice 
was based directly an the Roman system in the manner Adams sug- 
gests, but the British articles probably were influenced by continen- 
tal codes. which may have developed in some part from Roman 
influences Adams might have been as impressed by the stern disci- 
pline of the British system as he was with its ancient orians. Adams 
stressed the need for tough discipline in the Continental Army to 
attain victory over the British Army.11 Civilian legmlators chose to 

~Seeeg.-a!lydahnE Ferlmg, "Oh nio l IU'o~oSo ld ,n"  J o h n l d a m s o n d t k  

 colonial revalutionariei admired ancient. especiallv Roman. polltical and legal 
riue ' SeeGoams Wmo. C R E A T I ~  or THE .AMERICAVREPIBLIC 48-53 

(1868) For example. the United Stares Arm? m the 1780s w a  Called the 'Leeon 
and M q a r  General Anthony Wayne was called the 'Leeonam General' 1 AMEBIC*\ 
STATE PAPER;, mpra note I at 40-41 Coming full c i rc le  some eommentalOri h w e  
suggested that the emphali  on clancal republlcanrsm and rlnue was m reactlen I D  

the endemic rarfare of the 18th century See E Wm)ne Carp, Early American iMdz 
Lory Hu'tory ARemau o/Rrcml Wmh. 84 \h M i o  HIST. & Blac 218 282 118861 

1 0 3  JOHI Amas %'oms 07 J m v  A ~ i i i S  68-68 ( I S E l I  Adam9 SlJO remarked 
'This wa another meaure  that I canntantlp urged on Wlfh  all the zeal and mdustm 

posible coniinced that nathrng short of the Roman and British dlrclpllne could 
pnssrbly s a ~ e  UI ' Id at 53 

" S o ~ i i d  at290, Btd at403 451 AdamSrrorerahiiwiferhat 
If I w r e  an officer I am convmced I should be the most deeawe d a w  
plinanan m the army Disciphne ~n an arm? 1s hke the laws m a elvll 
melet) mere can be no liberty m L commonwealth *here the laws Ujre 

not reiered and molt sacred13 obiened, nor can there be happines OT 
safeiyinanarm) foraringle haurihendiJeiplineanorobaen-ed 

Adamialea bared hisreaoningforadoptm%theCodeon tradition Yet the molt 

Anguishof War. 36111 9 218(18841 

1 P ~ i i  S w m ~  JOH\ d ~ i i i i  268 (18621 
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keep the British Code, which was consistent with the wishes of the 
then-Commander-in-Chief of the Army, George Wa'ashmgton. How- 
ever, for Washington the new American Code was not "British" 
enough The Continental Congress reduced the number of lashes 
that could be applied (1000 to 100). Washington wanted a t  least 500, 
and unsuccessfully petitioned the Continental Congress to raise the 
number. General Wayne expressed no dissatisfaction wirh the bor- 
rowed Code. In his General Orders-read to the troops daily-he 
exhorted everyone to study the Code carefully. 

Military treatises must have influenced the law in the Legion 
Army. These books were easily obtained and widely read.12 Under 
General Washington, strict disciphne and formal training-including 
reading European military literature-was expected af his officers.13 
These treatises were written mostly by Bntish officers, including 
judge advocates. They included books such as the Norfolk Militia 
Discipline and the Britdh Manual of 1764, commoniy known as the 
' 'Slxty-Fourth. ' '~~ The most important treatise was Stephen Payne 
Adye's A 'Peatise on Courts Martial. Adye was B Bntish officer who 
had been stationed in North America. His book was first published 
not only m London, but also in New York in 1769, and again in 
Philadelphia in 1779.15 Adye's book is quite comprehensive, cover- 
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ing such useful subjects as the power and authority of the court- 
martial, courts of mquirg. the distincrians between regmental and 
ganson  courts-martial, the duties of ajudge advocate. arraignments 
and pleas, challenges of members of the panel, evidence and wit- 
nesses, and punishments 

In addition. President Washmgton and others in the elite circle 
of military leaders at the end of the eighteenth century had been 
exposed to the British Army and had learned 11s system ai justice 
firsthand These men fought in colonial militias alongside the Bnt- 
ish Army during the Seven-Years War, and later fought agamst the 
British during the Revoiutmn. Senior officers in the Legion, includ- 
ing Wayne, served under these officers during the Revolution.1'Mili- 
tary justice during the Seven-Years War> the Revolution, and the 
Legion had much m common, because each of those armies shared 
virtually the same rules and customs. passed down in part through 
the common experience of the officer corps. These officers had 
learned not only the rules, but also the informal and unwritten cus- 
toms of the British Army Their experience contributed to the 
essence of the administration of justice in the Legion 

These informal and unwritten cu toms  were useful, because 
the Articles of War provided only a skeletal judicial System The 
Code served two main purposes' to inform soldiers of what behavior 
was expected of them and to guide courts-martial in applying the 
law. The Articles of War were to be read to each soldier within six 
days of enlistment, and were to be read every two months a t  the 
head of every regiment, troop, or company The soldier was 
informed that he was not to use blasphemous or profane language 
He was not to utter traitorous or disrespectful words against the 
United States Congress or state legislatures. 6or  could he begin. 
excite. cause or doin in any mutiny or sedition. He was not to  dis- 
obey any lawful command. He was enjoined from striking his supe- 
riors, nor could he challenge another soldier to a duel. He was not to 
desert, reenlist in another regiment (usually for an enlistmenr 
bounty), be drunk, or sleep on guard dutl .  Enlisted men could be 
corporally punished, or, I f  the Code explicitly provided, executed 

Officers also were subject to  many requn'ements in the Code. 
but not as many as enlisted men. Not the least of the requirements 
applying to officers was the vague proscription to avoid behaving 
"in a scandalous and infamous manner, such as 1s unbecoming an 
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officer and a gentleman." But there were many others: officers 
could be charged with being absent without leave (AWOL) (rather 
than desertion), dueling, making a false report, embezzlement, or 
drunkenness. Officers, who rn gentlemen honored and valued their 
respected status, had an additional incentive to obey the Code, 
because instances of cowardice or fraud could "be published in the 
newspapers, in and about Camp, and of the particular State from 
which the offender came, or usually resides; after which it shall be 
deemed scandalous for any Officer to associate with him." Officers' 
punishments were fairly limited. For any offense short of treason- 
which was punishable by death-officers could be dismissed from 
the service, cashiered, forced to  apoloejze, reprimanded, or sus- 
pended without pay.'S 

The Code set forth the procedural essentials for the administra- 
tion of justice m the Army A general court-martial (one that could 
impose B death Sentence or try an officer) couid consist of anywhere 
from five to thirteen officers, but should not consist of less than 
thirteen "where that number can be convened without manifest 
injury to the seNiCe,"'e Proceedings of all general courts-martial had 
to be reviewed by the Commander-m-Chief (in the Legion, General 
Wayne) before execution of sentence. Regimental courts-martial 
could consist of three commissioned officers, for the "trial of 
offenses, not Capital." The judge advocate "shall prosecute m the 
name of the United States of America; but shall so far consider 
himself as Council for the pnsoner, after the said plisoner shall have 
made his plea, as to object to any leading question to any of the 
witnesses, or any question to the prisoner, the answer to which 
might tend to criminate himself" The Articles of War provided oaths 
far the members of the court, witnesses, and the judge advocate. 
Members of a court-martial were required "to behave with decency 
and calmness, and in giving their votes, are to begin with the youn- 
gest in Commission" Trials could take place only between eight m 
the morning and three in the afternoon, except in cases which 
''require immediate example." A simple majority could conwct, but 
a two-thirds vote was necessary for a sentence of death. The Code 
provided for taking depositions of witnesses, away from camp 

1aCa4hienng waz a dishonorable drscharge, which included the ~figmna of being 
unable to hold any employment m the ren,lee of the United States Geano~ D~i'm. A 

lBThli WL! B change from the earher mles, which required 13 offlcers at every 
Benerd court-mama1 Art 1, 8 XI\' of the 1786 Amendments. rppnnird m W ~ ~ T H R O P ,  
Supra note 5 st '1604 The number 13 derived from the supposed analogy of a 
cammonlaa cnmlnalrrral before ajudgeand 12~u'ymen RederickB Wiener, A m  
rcon.~~l l laryLaiL.~nLlghtaJlheFi7at .~~lznyAcl '~2hcen~nzal .  126x1~ L REV 1, 
82 (1988) [hereinafter Wiener, First Mutiny Aol Mcentenniall The change waz made 
Ln llght of the Army's dimuushed sile after the Rerolution See id 

T R E * T I S E O \ . T H E ~ ~ ~ P P . ~ R Y L * X . ~ ~ I ~ U ~ ~ ~ S ~ ~ ~ ~  1 6 8 - 6 7 & ~  3(18881 
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before a Justice of the peace. for use as evidence a t  trial.20 Eight 
days was the maximum term of confinement awaiting trial No pris- 
oner would be forced to face the firing squad unless the Code specifi- 
cally provided for the death penalty. Whippings were limited to one 
hundred lashes.z' The Cammander-m-Chief had the power to pardon 
or mitigate punishments, but could not add to the court's sentence 

The Code thus provided merely an outline for militarg.Justice: 
what to do. but little on how to do it. It had almost nothing to say 
about, for example, challenges to the panel, eiidence, forms of  pun^ 

ishment. or many other important matters. In the absence of statu- 
tory detail. bath mihtaT). tradition and cnilian practices provided 
much-needed guidance Like cnihan law, rnilitarg law was both 
written and unnritten.22 The unwritten law came from "customs 
which arising out of necessity have prevailed and became IEE com- 
man . law. '23  Courts-mart~+l used civilian practices to  fill the gaps 
in militarg law and practice. "In all cases, where neither the statu- 
tory nor common law of the army will suffice, the deficiency must 
naturally be supplied from the parental source. the common law of 
England; and most especially its forms from uhich indeed mditary 
courts ought never unnecessarily to deviate Although military 
tradition plaged a role that is difficult to separate from ciwhan p i n  
tm-practices that almost certainly influenced the militaq --some 
civilian practices and customs can be tdennfied. The following s e c ~  
tmns will discuss the influence of both military tradition and civ~lian 
custom in the Legion Army as they relate to majesty and terror. 
mercy, andJustlCe.Z5 

yne once granted an officer additional time t o  obtain certain feitimons 
o this appearr to be onl) putnng the e j l l  day at B distan 
to Seerera0 of SarPlckenng(Sepf 2 17861 tn A \ T m h i  
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111. Majesty and Terror 

Majesty and terror represented customs that civilian courts 
used to impress and intunidate pnsoners, as well as the general pub- 
lic. These c u t o m s  included the costume of the judges and the 
impressiveness of the courthouse; the rhetorical floulishes in the 
charge of the @and jury and in the sentencing of the condemned 
prisoner; the drama of execution including the prisoner's speech to 
the crowd counseling the pubUe-and especially its youth-not to 
emulate the prisoner's wretched and foreshortened life, and the 
potential last-moment pardon. These touches were calculated for 
the Geatest public deterrent effect.25 

The Army, and General Wayne in particular, also used majesty 
and terror in the hope that by making examples out of a few pris- 
oners, it would make better soldiers out of the rest. The military 
court's sentence, the affirmation of that sentence by General Wayne, 
and ultimately the execution of that sentence were ritualistic and 
rhetorical opportunities intended to convey the majesty of militaq 
justice. General Wayne loved the pomp and circumstance of military 
display and had a personal flair for the dramatic.27 Before an execu- 
tion, General Wayne would issue an order that the "whole Army will 
parade with their Arms and accoutrements in the  most Soldierly 
order to attend the Execution."z8 At other times, General Wayne 
would approve a death sentence by stating that  all the men were to 
watch the execution, and parade in a ' 'most Military Manner.''zS At 
the execution, the General Order, written in General Wayne's Sternly 
dramatic style, would be read to the troops, and would comment on 
the proper behavior of a soldier. It would stress the necessity for 
discipline in the Army and how only the most awesome and exempl- 
ary punishment would suffice in that  particular case. In one 
instance, General Wayne said that he was "deeply impressed with 
the heinousness of the crmes . . . being fully convinced that nothing 
short of the most exemplary punishment can put B stop to crimes of 
this Nature:' and that a swift execution was necessary 
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in order to produce a conviction m the mind of every 
soldier, that Desertnon, shall no longer pass with Impunny. 
It B a Crime, which at once discovers a bare mmd, and a 
Cravenly heart, nor ought such wretches and impostors 
be permitted, to associate or e&t among br8l.e and wor 
thy soldiers 30 

The prisoner might ha \ e  had an opponunity to speak and, more 
specifically. confess the nature and extent of his wrongs.3l But even 
If the prisoner did not speak, General \Vayne's orders served to 
instruct the troops in the moral object lesson During the pumsh- 
ment, the drum would be played (hence the phrase "drumheadjus- 
tice"), or the band might be assembled t o  play the 'Rogue's March." 
Consequently, the execution of sentence was a ritualistic appar- 
tunity to reinforce military values and the need for discipline 

Terror was founded in part an the arbitrariness of punishment 
The Articles of War did not set forth specific punishments for spe- 
cific crimes They merely specified what the maximum penalty 
might be-generally, whether or not the death penalty applied If the 
death penalty applied. a soldier might be sentenced to death perhaps 
not so much because his particular crime desened it, but because 11 
was time to make an example. Generai Wayne often approved death 
sentences by justifying the need to make an example out af someone 
convicted of a crime that currently was problematic 

After the most Mature and deliberate consideration and 
strongly impressed with the indispensable necessity of 
putting an effect check to the Cowardlv and heinous, 
c r i m  of Desertion, The Commander in Chief hereby sol- 
emnly confirms the sentence of Death . . and Orders that 
the s a d  Thomas Means be shot to Death in front of the 
Manoeuvering parade tomorrow Morning . . The Legion 
w i l  parade & attend the Execution. in the most Military 
Order . 3 2  

If a soldier was caught sleeping at his post and found guilty, he could 
be whipped up to 100 times, forced to walk the gauntlet. or shot The 
indeterminate almost uhmmcal nature of sentencing m the Legmn 
was a rational combination of terror reinforced by unpredic- 
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tability.33 The military court thus selectively singled out certain men 
for exemplary punishment and hoped to fnghten the rest into proper 
behavior 

A soldier's punishment could depend as much on the Army's 
location as on the crime itself. For example, proximity to the enemy 
could make the character of justice far  more strict. In the march 
north to Fallen Timbers, many men fell quite ill as various diseases 
afflicted the soldiers in camp.34 Standing sentry duty all night after a 
march when one w a  sick was a burden, and men often pleaded at  
tnal  that they were assigned to sentry duty while they were quite ill, 
and that they informed the assigning officer of this fact. Sometimes 
it helped spare a soldier's life, even though an ill soldier rarely could 
escape the lash.3s This leniency could meet with protests from Gen- 
eral Wayne.38 But once the troops were far into enemy territory, the 
A m y  was not impressed with pleas of being unwell and unfit for 
guard duty37 

Terror depended on punishments, which, by and large, were 
little different from civilian practices. The death penalty often was 
meted out in the Lepon's courts-martial, as it was in civilian 

F l o w g  was the most frequently prescribed corporal pun. 

. .  
asone difference between military and civilian law, houever, w&! that tome 

elvlhan offenses Butnmatleslly mandated the death penalty rhile it dways wss dir 
eretionan in the Army Sro HlhDIS. sups note 32, at 104 Knox wag concerned. 
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seemed "abso1ufely neeersary.' See Letter from Knoi to Wayne (Sept 14, 17921. in 
Amoh-i WAYYE. A KAVE IN ABMs, supro note 1, 81 86 One of the fea changes m 
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the record af proceedings of B aeneral court-mamd which pronounced the sentence 
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ac t '  forbidsexemplary&promptpumshmentr."Letterfrom Wa?netoKnox(Aug 28, 
1 7 9 6 ) , i n A v m o w W n ~  AN*MELVARM5,~imranofel ,  at613 
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ishment in the Leaon. and its use was common in civilian law at that 
time as weil Some frustration arose in the Army because no inter- 
mediate level of punishment b e t w e n  death and 100 lashes existed. 
General Wilkinson told Secretary of War Knox: 

The heaviest penalties of the law short of death, to which 
the soldier IS now subject, are one hundred lashes. and a 
month's fatigue. the disproportion, between this degree of 
carporal punishment and a violent death, appears to me 
to border on the extremes, and I am induced to believe the 
chasm may be occupied by some wholesome regulation 
tending to cherish the claims of humanity, to foster the 
public interests, and to enforce due discipline. The terrors 
of a sudden death are generally buried with the victim and 
forgotten, whilst pubhc, durable, hard labor, by a very 
natural COncatenatlOn of causes and effects, operates all 
the consequences of incessant admonition 

An exasperated officer lamented to  General Wayne: "I hare flagged 
them till I am tired. The economic allowance of one hundred lashes 
allowed by government, does not appear a sufficient inducement for 
a rascal to act the parr of an honest man."" The challenge. there- 
fare, as Army officers saw it, was TO find ways to make the punish- 
ment go as far as possible-including whipping the prisoner 100 
times twenty-five times each day for four days, fifty times over two 
days;'2 or applying the lashes one per minute. or one per half min- 
ute 43 The ordinary instrument was a leather cat-a-nine-tails, but a 
variation was "wire cats " One or mare drummers-wha were proba- 
bly in their teens-whipped the prisoners 64 Ail of these practices 
were common in the British Army. 

note 21. Bf 287 n 485 
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Consistent with contemporary civilian punishments, branding 
the letter of the crime or shaving the head and eyebrows on the 
prisoner's forehead sometimes were prescribed in conjunction with 
other punishments.4b Bath of these also were consistent with British 
Army practice 46 ln August 1792, Wayne proposed '%Brand with the 
Word Coward, to stamp upon the forehead of one or two of the 
greatest Caitiffs."47 But Secretary of War Knox was concerned that 
"Branding . . . is a punishment upon which some doubts may be 
entertained as to  its legality. Uncommon Punishments not sanc- 
tioned by Law should be admitted with caution although less severe 
than those authorized by the articles of War."'s Despite Knox's con- 
cern, possibly for the requirements of the Eighth Amendment, the 
sentence of branding was routine in the Legion 

A uniquely miiitaly punishment was the gauntlet, a tradition of 
the British Army also practiced by the Continental Army during the 
Revolutionary Wac49 Sometimes a prisoner was sentenced to walk 
the gauntlet twice, or naked, or at a slow step.60 In these cases a 
guard with a fixed bayonet would walk in front of the prisoner to 
make sure that he did not move too q ~ i c k l y . ~ 1  The gauntlet was not 

'SBrandmg the letter of the enme we.! used In 17th and 18th century civiUan 
practice See, e g  , RbPH.AEL SEIIUES, CRlUE * I o  PLhISHVE\T Ih EARLY M A R U V O  31 
(1970I .H1~~1~,mpi0n0fe32 .  ai 102 

4e"Shaving of the head, and des-adatian from the honorable ranks of soldiers 
w- a pumhmeni  adapted to petty pilfenngr. and dwtardly and cowardly beharior 
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despicable penon"  KEBSTER'S XEW COLLEGIATE Dicnovinr (8th ed 1883) 
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to the Conitlfutlon'' 1 AMERICAN STATE PIPEM, mpra note 1. at 6 Lllfle action was 
rakenunti1 1806 horever, andeventhenthe  changerwere minor 

SYThe seventy of the punishment probably depended on the popularrfg of the 
pmaner The saunflef. and other pum8hmenfe r o u l d  appear t o  be a millran analog 
to  certain shaming punlrhmenls--such w the aocki-that oeeaamnzlly were used m 
~lvillan law See Preyer, mpro note 28. at  348-50 

j'Ser, e g 48 WwkE PIPERS 44 (Ocf 29,  17821, repnnfed tn 34 M E R  P~UIEER h 
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only painful and humiliating, but potentially fatai.52 Some punish- 
ments were imposed in conjunction with drumming the prisoner out 
of camp with a noose around his neck.j3 This u a s  a sign that 
leniency had been shown, relatively speaking. The man's life could 
have been taken, but he merely was ostracized instead In General 
Wayne's na rds  the man was "unworthy any longer to bear the 
name of a soldier"54 

Other punishments in the Legion were conventional for the 
time, although barbaric by today's standards. One deserter was sen- 
tenced to carry out the execution of four other deserters a h a  were 
to be shot to death, however, punishing a felon by making him the 
hangman certainly was not unheard of in civilian criminal law.56 
Other punishments merely seem to be add shaming devices, but 
were relatively harmless embarrassments, like having to wear one's 
coat inside-out for a period of days, or TO be sentenced to "drudgev 
of camp" for several weeks.66 Confinement was not used except in 
awaiting trial, and the means of confinement were leg irons j7 

H o x  effective were mqesty and terror in meeting the goals of 
order and discipline? Eren with the execution of pnsoners for deser- 
tion at morning parade, desertion continued seemingly unabated. 
Soldiers witnessed weekly whippmgs, beatings. and runnings of the 
gauntlet, punctuated by a few monthly executions The regularity of 
this punishment must h a w  created a norm of its own. relatively 
unimpressive 10 the men. During the Revolutionary War, Washington 
wanted to raise the number of lashes to 600. because men could take 
100 and remain dehant.j6 The men m the Legion were no less defi- 
ant Surgeon's Mate Andrews noted m his journal that "[Lewis] 
Troutman. while a soldier at Post Vmcennea, was, from h a  fortitude 
in perseverance in the wars of Bacchus, admitted as a member of the 
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'Damnation Club;' where an essential requisite was to be ever ready 
to  receive 100 lashes if it might be the means of procurmg a pint of 
whlsky far the good of said society: He informed me that he had 
absolutely received seven hundred lashes In that mblepursuit."'B 

1v. Mercg 

Civilian mercy had a direct miiitary counterpart: the power of a 
civilian gentleman to influence the judge corresponded to the power 
of an officer to attest to one's soldierly character before the court or 
damn one as "viiiainous."80 A word from an officer could save a 
military prisoner from a severe thrashing, or even death. In many 
cases, the court noted that a commanding officer came forth as a 
witness to  comment on the prisoner's character, The court itself was 
camposed of gentlemen who could be moved to  leniency. Often the 
court would state cryptically: "The Court finds a variety of reasons 
to operate in favor of a slight punishment."bl In these cases the court 
would emphaelze its beneficent leanings by recording that death was 
a potential punishment, but that the court was moved not to  touch 
the prisoner's life 

Under the Articles of War, the ultimate pardon power resided in 
the Commander-m-Chief, General Wayne. The court was not allowed 
to forgo punishment if it found the pnsoner guilty, but could, when 
it wanted to  recommend a mild sentence after it found the prisoner 
guilty, state that the prisoner had suffered enough in his confine- 
ment while awatmg tnal.62 The court could sentence a prisoner, yet 
recommend that the Commander-in-Chief g a n t  a pardon. General 
Wayne usually would faiiow the court's recommendation. Once, 
when the court effectively attempted to pardon-by ''acqu~tting"- 
a prisoner the court had just found guilty, General Wayne vented his 
anger at the court's usurpation of his pardon power, but, charac- 
tenstically, upheld the court's decision.a3 

That soldiers were sentenced to the gallows or finng squad did 

SSAndrews 3 Jaurnd, supra note 34, at 72 Shaw obsewei that several soldlen 
were tried for theft of civihan goods, and receired 100 I d e s  each, and that 'sa 
hardened were these viUains 10 wrckedners that they bore if with B fonlfude worthy 
o fabe l t ereau ie"SH** . ,9U~nDte~Z,  at 120. 

'"48 WAWE PAFIR -̂ 26 (Aug 24, 1782). reprinfed i n  34 MICH P lo \~en  & Hm 
COLL 370(1805): id st82(hlaz 3 ,  1783). 

" l S ~ .  #.I, id at26(Aug. 24, 1782). reynntedin34MicH P i o v ~ ~ n d H l s l  COLL 
368(1806) 

**See. e . ( ,  Id at 44 (Ocf 28, 1782). rmnfed i n  34 MICH PIONEER d Him COLL 
401 (1806) 

e350WAwEP.APERP 18!July6, 17831, repnnfsdin34MtCH P I O L E E R & H ~  COLL 
446(1!206) 
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not mean that they necessarily met their fate rhere Both civilian 
and military executions in the eighteenth century were ofren a form 
of public dramaric performance where no one died Civilian execu- 
tions were designed to  act as a moral lesson to the public in which 
the condemned person was marched to the place of execution. the 
crowd prayed far his soul, the chaplain said a few words and the 
condemned made a passionate speech from the scaffold m which he 
confessed to a life of terrible crimes and warned the crowd. espe- 
cially its youth, not to  commit his mistakes 64 Often, just when n 
appeared that the condemned man would die, a pardon would be 
read. the prisoner would break down and cry in gratitude for for- 
giveness shown. and the crowd would cheer. The practice was smi- 
lar in the United States Armysj In particular. the Army also indulged 
in the practice of pardoning men at the last moment 56 Terror and 
mercy thereby worked together. 

Mercy had an especially practical side in the Army. The need 
for manpower was in conflict with the need for discipline. The most 
draconian maximum punishments could not be imposed and carried 
out in every ~ 1 r c u m ~ r a n ~ e . 6 ~  Otherwise, the A m y  would be debih- 
rated to the extent That its soldiers could not do the back-breaking 
routine work not just fighting. but also marching through the w ~ l -  
derness and building f a n s  and roads.68 This LS one reason why hard 
labor never was imposed it would not have differed significanrly 
from everyday life in the Legion. The s o i u t m  was t o  sentence many 

l l S e ~ ~ ~ n e r ~ l l y G ~ ~ E I I B C R L  supronare31, Ch 4 H*i,svprnnote3 
*bSee, e y  JACOSS mpm note 12. at 201-02 mwn note 5 2 .  at 86-87 

102. Uorman Y Calduell. nie Enfwted Soldier at the FTonlzer Post. 179G-1814 37 
M I D - A Y E R I C A  185, 200 (1851) [hereinafter Caldvell T k h i r t e d S o l d i ~ ]  

bandoflndrans. p.~.~.ldraloanrfledrhe fuhtmE.andnere arrested 
e a n e  fallowing is a panmlndy dramatic example In a confrontation rirh a 

.~ 
Afrer v.e had paraded the General came out and ordered the Dragoons 
who hadderertedfheir offberandwere thenunder n a r d  to be broueht 

after haranguing-the iroops far half 80 hour pardoned the pnmner and 
forgave the Others 

John H B u d  A frogmentfrom the Dio iy  of Major John HutchLnsan Buel!, ( S A  
41 J MIL Srnr IVST 102, 105 (1807) Funhemore the d i m n g a f r h e  CBve before the 
verdict wai in clearh ~ u a e s i s  command influence on the mnel  . -  

"In ciiilian law. pardons prorlded an indispensable rafefr V d V e  to ward 

**In a comaamfive itudv of Bririih ci~llim and mlllfan. luitiee. Profelsor GII- 
against indiscriminate slaughter' HlvoLi, Supra note 32 st 106 
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more men to death than the Army could stand to lase, march them to 
the gallows, put the blindfold on, let the drums roll, and then read a 
pardon at the last rnmute. The problem with creating examples and 
letting others off with lesser sentences was that the soldiers knew 
they could gamble with the odds of being punished severely. 

Soldiers tried all manner of weatwe excuses to  benefit from a 
court's potentially merciful leanings. Excuses usually went to  the 
issue of degree of punishment, rather than guilt Drunkenness, for 
example, was an oft-used but ineffective excuse. Soldiers used being 
drunk as an excuse for virtually every c m e .  including desertion, 
sleeping on guard duty. being AWOL, mutinous language, assaulting a 
superior, and rioting in camp But drunkenness rarely succeeded as 
an excuse.Bg 

Youth was a more successful excuse for lessening or avoiding 
punishment. Many of the recruits were m their late teens, and this 
often impressed the officers of the court-martial. One young soldier 
left his post, broke into a public house, and stole several articles of 
clothmg. Normally a soldier guilty of this combination of offenses 
would receive the  death penalty, or at least drumming out of camp. 
He was given 100 lashes because af "youth and inexpenence.''70 
Later cases merely refer to the  "young soldier"  excuse.^^ In Some 
cases, whether the soldier was charactenzed as inexperienced 
because of youth, or because he did not know the Articles of War, or 
both, 1s unclear.72 

Other excuses existed. There seems to have been something 
akin to a stupidity defense, often combined with a defense of not 
knowing the rules. Private Nathaniel Hawkins, for example, was 
found sleeping on his post in enemy country--an act that often 
received the death penalty 

But in consideration of his natural stupidity and imbecility 
of mind, of his not having heard the Rules and Articles of 

'248 WlTE PhPER166 (Dee 20 1792). rd  at 73 (Dec. 28, 1782). e/ GRELVBERD. 
supra note 31. nt 128 C Founds upon which defendants requested pardon were that 
the defendant wag LOO young to  understand the coniequencer of h a  act, that he 
imorant of the law ) 
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R'ar read to him, of his youth and incapacit) to do the 
duties of a sentinel-Aitho' the Court are sensible of the 
enormity af the Crime of which he 1s found guilt), they 
only sentence him to receive One Hundred Lashes.73 

General U'ayne approved the order but showed great displeasure at 
the lapse in educating men about che rules The case of Private 
Hawkins demonstrated neglect of ,  or inattention to, his orders- 
namely, to have the rules read to the troops at  regular Intervals. 
General Wayne promised that the "Commander in Chief will enforce 
a due obedience to ail his arders."74 

The behavior of the prisoner's commanding officer also could 
be used as an excuse Far example, 111 treatment by the officer could 
be a mitigating factor Private Joshua Egans was charged with 
desertion. He pleaded guilty, but said chat he applied for pay from 
his lieutenant, who refused to pay him and then beat him severel) 
Only after he was beaten did he run away He claimed that he wouid 
nor have run away had his captain or ensign been there, for he liked 
them. The captain testified that he believed this and gave an excel- 
lent character reference The court found the treatment by the heu- 
tenant "molerabie" and returned the private to duty without any 
punishment is 

Another case in which the accused pleaded the actions of his 
commanding officer occurred when James Scott, a musician, was 
charged with being drunk, rioting in quarters, and striking a ser- 
geant. He plead guilty, but said that he had "reeniisted on the morn- 
ing of that day, and that his officer had granted him permission to 
frolic, and that in his frolic he did what he is charged with not 
knowing whether It was righr or wrong " The court sentenced him t o  
100 lashes, but recommended clemency to the Commander-in- 
Chief.75 Scott's reenlistment probably played a large role in the 
court's recommending leniency. In another case. a cwdian armorer 
attached to the Legion stole some public clothing He plead guilty, 
and said that he had just enlisted with the Legion on condition of 
being liberated from confinement and pardoned for the crime. The 
court sentenced hlm to 100 lashes. but recommended a pardon 
because of hts enl~scment . '~  

The most novel excuse worked for Barthoiemew Haffee, who 
was charged with drunkenness, noting in camp, mutiny, and threat- 

' ~ ~ O W A ~ E P A P E P S S ( J ~ ~  16. 1784) 
"id 
7149 WWhE P*PERr 44 10ct 20 17921 
'060 VASSE PAPERS 73 (Mar 20. l i 9 5 )  
''Id Enlistment could be the baris for B pardon m civilran c o w t i  as ne11 SPL 

GREIEE~BERO. mpm note 31 at 129, 131 
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ening his "hut-mates." He was found guilty of the first two charges, 
which usually merited between 50 and 100 lashes, but "in considera- 
tion of its being a Day of General Festivity amoung his Countrymen," 
the court only sentenced him to 26 lashes.76 General Wayne gave 
what amounted to a pardon. "The Commander in Chief confirms the 
foregoing sentence of the Court Martial but is induced to  remit the 
Corporal Punishment ordered to be mflicted upon Haffee on account 
of St Patrick, but the Saint will never interfere again to save him 
from punishment, should he merit it upon any occasion hereafter."78 

Some soldiers calculated the payoff of freedom against the pro- 
spective pain that might be inflicted. One deserter, who participated 
m a  plot to desert with weapons to  the British, testified that he "did 
not intend to stand sentinel much longer here-as he had seen sev- 
eral soldiers whiped only 50 lashes for desertion lately, and finding 
that they endured it so well-he believed he should Risk and try it 
himself." When one soldier told the deserter that he would be 
hanged if caught, the deserter said, "I don't care, f o r d  I go down the 
River with the Army, I shall be killed, and 1 may as well die one way 
as another."so He was captured, tried, and sentenced to be shot; in 
all likelihood, the sentence was carried out. Other soldiers were 
more successful in escaping their fates, however, by the operation of 
mercy. 

V. Justice 

Hay argues that  the appearance of equality in applying the law 
to both rich and poor was the characteristic of eighteenth century 
justice. Justice deliberately was unequal in the Legion, however, for 
enlisted men and officers were judged by a different set of standards 
reflecting the Army's insistence on discipline, command, and subor- 
dination. The Legion's concept of justice was but a reflection of its 
own legal culture, which emphasized the discipline necessary to suc- 
ceed in the enterprise of war. 

A. EnlistedMen 

The law's purpose in the Legion was discipline and education, 
to make an effective fighting force Out of the men. Civilian and 

'849 W ~ W E  PAPERIOO (Mar 19. 1793) 
'Bid at93 (Mar 24, 1703) 

Br IlO(hpr 12, 1703) Wayne responded. inconfirmingthe sentence, that 
he no longer would pardon any soldier for deremon, to "pur an Eleefual Stop to the 
afroclo~s Crime and to Undeceive Such Soldiers who ma) Entertan m Idea ai Escap- 
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military justice have completely different ends, as General William 
Tecumseh Sherman noted: 

The abject of the cn i l  law is to secure to every human 
bemg in a community all the liberty, security, and happi- 
ness possible. consistent with the safety of all The object 
of military law 1s to govern armies composed of strong 
men as to be capable of exercising the largest measure af 
force at the will of the nation These objects are as wide 
apart as the poles, and each requires its awn separate 
system of laws. statute and common An army 1s a collec- 
tion of armed men obliged to obey one man. Every enact- 
ment, every change of rules which impairs [this] principle 
weakens the army, impairs Lts value. and defeats the rery 
object af ITS existence 8 )  

The Legmis officers believed that swift and sure pumshmenr was 
necessary to maintain discipline Disreputable civilian lawyers and 
civilian ideas of justice were not welcome m the military, because 
they were a hinderance to efficient command Brigadier General 
James Wlkmson. disapproving the sentence of a soldier a h a  had 
edoyed the se1y1ces of a civilian lawyer, stated: "Shall Counsel be 
admitted on behalf of a Prisoner to appear before a general Court 
Martial. to interrogate, to except, to plead, to  teaze, perplex & 
embarrass bk- legal subtilties & abstract sophistical Distmctionsn"a2 
The appearance of equal justice. important to Has's argument, does 
not appear m the Army, because as General Wayne stated, soldiers 
should not have "too high an idea of Equality-those ideas are well 
enough in Civil Life-but dangerous in an army."63 

Creating an effective Army was a matter of education. Teach- 
ing the men to shoot, to bayonet (Wayne's favorite tactic), to  
advance against enemy fire. not to retreat unless ordered, and to 
exercise the diligence necessary to avoid surprise attacks was a mat- 
ter of training. discipline, and education. The law and pumshmenr 
were the means to military discipline. One contemporary British 
authorit) said "that punishment LS essential. m order to keep up 
good order and military discipline in an army. must be evident to  
every mditaq man and that military discipline is more conducive ro 
victory than numbers. is as apparent 

"WdalterT Cox 111. mlmy fkeCou~CsondfheCo?wtil 
17 11 81 (1887) (QYotlng q(Milttn~yJ,ist ,cr,  115 MIL L R E I  1 
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Sa It was in the Legion Army. The military object of the Legion 
courts-martial was education m the pursuit of discipline. The sol- 
diers made a pact with the Army to be soldiers, and being a Legian- 
ary soldier was a difficult job. The only tonic to the harsh norms of 
eighteenth century military punishment was the potential mercy of 
the commander. General Wayne's approach to punishment and disci- 
pline was ngorous, tempered mainly by B desire to  avoid debilitating 
or losing the men though punishment so strenuous that they could 
not carry out the normal backbreaking tasks of a soldier. Military 
historians and biographers have noted that General Wayne was not 
known as a martmet without good reason.86 Earlier in his career, 
Wayne defended his concept of military justice by quoting Marshal 
Saxe, a military author: 

He says-and he says well-"that it is a false notion, that 
subordination, and a passive obedience to Superiors 
[debases a man's impulse to  liberty or courage]-so far 
from it, that it 1s a General remark-that those Armies 
that  have been subject to the Severest Discipline have 
alwaysperformed the greatest things."86 

General Wayne's statements to the troops and commentary m 
the form of his review of courtmnartial outlined the necessity of 
military law in the Legion. He emphasized to his troops that obeying 
the Articles of War would make the Army a disciplined and success- 
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ful fighting force. Military crimes-such as desertion, sleeping on 
duty, and drunkenness-comprised most of the offenses tried in the 
Legion.67 

For each of these offenses. the conviction rates were high. If 
the sentence included a lashing. the number u~ua l ly  WBE loo. Deser- 
tion or intention to  desert made up over half of all the crimes com- 
mitted in the L e g ~ n . * 6  hlen deserted the Legion for many reasons."g 
and ran the risk of the very high penalties for desertmn Repeated 
desertion was a special crime. and couTts usually senrenced 
offenders to death. Courts-martial tried soldiers for falling asleep an 
sentry duty nearly as often as desertion The duty of a sentm was an 
important one In friendly country. he kept the peace of the camp by 
refusing entry to whisky sellers. prostitutes, and other disturbers of 

9 - A  itatmica1 breakdoun of rhIee m q a r  o f f enx i  for the period berx ?en Jul) 
1782 a n d l u g u s  1783 folloxr 
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the peace. But in enemy country he kept the men safe while they 
slept; his duty was to  sound the alarm if he observed any signs of 
attack Sleeping on sentry duty m enemy territory was an 
"unsoldierly, dangerous and impardonable crime" that, Wayne 
repeatedly warned, would be punished wizh death.90 

Alcohol was a threat to  disciplme, and was an accomplice to 
many of the crimes that the soldiers committed.e' General Wayne 
was aware of the threat that alcohol abuse posed in all ranks and 
that both enlisted men and officers constantly connived to import 
liquor into camp, even though the Army supplied a liquor ration.g2 
One gets a sense of exasperation from General Wayne's pleas to his 
troops to  avoid liquor: 

The Commander in Chief finds himself-under the inda- 
pensabie necessity of sternly forbidding the officers com- 
manding guards, suffering their men to go into town for 
water, as plenty may be had from the river, ais0 for 
whisky, any permits being given by Officers to the soldiers 
for the purpose of purchasing whiskg, [a] practice, that 
has most certainly led to all the  Crimes and punishments 
that have recently taken place in the Ledon; for he is well 
persuaded, that  were it not for the effects of that baneful 
poison, a punishment wou'd scarcely even be known in 
the a m y ,  he therefore Once more earnestly prays the sol- 
diers to have compassion for his feelings-and afford him 
the heartfelt pleasure he experienced yesterday in the 
approbation [regarding] their Military Conduct .a3 

~O~OWAY%EPASERF l l ( June6 .  1793) .repnnlcdin34Mi~~ PIOVEEB%HET COLL 
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BnKnox m e e d  with Wmne that alcohol abuse waq a oroblem in the Armv and 

433(18061 

m m  note 89 

m e t e d  with a iroval  the n e k  of the resignation of an oificer %cued  of d t h e -  
ne- "The crmeofdlvnkenersl~so undignrfled andso umullabletofhe character of 
an Officer rhat it IS much to be desired that II should be emelled from the army 
entnely" Letter from Knox to Wayne (July 20,  1782). tn Ahm& KAWP. A KAME & 
Anus, Npm note 1, at 43-44 

ga50 \VIiYE PhPERII 26 (July 28. 1783) reyrtnfed tn 34 >ITCH PIOVEER & HIST 
C a l l  469 (19051 Ueutenanl Colonel Zebulon Pike, once B member of the Legon 
A m y  (who later gamed fame far elpionng the West). belieted that drunkenness 
amongfhetroa~im boththeAmerieanandBriliJharmleJwasatrhaltme"anafiona1 
drsgace" responsible far "hdf the dueares and deafhe of the army'' CaldweU, Tka 
EnluLed Sold lo ,  "pro note 65, at 201 But another contemporary gave a more 
sympathetic explanation of r h y  m l d l r i  turned to alcohol ID often 



100 MILITARYLAW REVIEW (Vol. 144 

Of course. General Wayne's speech was to no avail-one subsequent 
coun-martial consisted entirely of prosecutions for stealing 
whisky O4 

When a sergeant violated the Code, it was a E ~ T I O U S  matter 
Before courts punished noncommissioned officers. it reduced them 
in rank to  private. because it was the custom that no one over the 
rank of private could be whipped or executed (except for treason) 
Sergeants had a great deal of responsibility. and when a sergeant 
deserted. U'ayne was particularly appalled, because when an 

officer of such high trust and confidence as a Sergeant of 
the Legion of the United States, shows so horrid, so dan- 
gerous & 60 pernicious an example: The principles of 
Humanity, as well as Military discipline, requiring the 
most Exemplary & prompt punishment. m order to pro- 
duce a conviction to the mind of every individual af the 
Army that such a crime of EO great [a] magnitude as that of 
Sergeant Trotrer was found Guilty can never pais with 
impunity Qe 

At this sergeant's execution an officer remarked that It was a goad 
example to the soldiers-better, m fact, than shooting privates who 
were repeat deserters.86 A flavor of civilian justice existed here. of 
which Douglas Hay speaks: someone of a higher rank paid the same 
pnce as a private. Hay's concept of the appearance of justice as 
impartial and equal, however, was generally not reflected I" the 
Legion's almost singleminded pursut of discipline for officers xvr-ere 
judged by an  explicitly different standard than pnvatee. 

8. Officers 

The officer's code of honor was another aspect of eighteenth 
century military-legal culture, and was also very much in the British 
military tradition. The code of honor sought not simply discipline, 
but a gentlemanly self-discipline based on honor and trust This elite 
group of men. through means of the court-martial and court of 
inquiry, collectively reinforced their gentlemanly ethos of duty, edu- 

from long habit. hiu become habituated to them. and they alone wll 
steady his nenes, and keep him m an equlhbrlaua state 
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cation, manliness, fraternity, and honor?' Officers rarely were tried 
for specific crimes, but they often were tried for violation of the 
officers' honor code. "Behavior unbecoming an officer and gentie- 
man" served BS avague catch-all for undesired behavior by officers. 
An outline of the code of honor would lnclude allegiance to the 
officer corps as a cohesive fraternity, avoidance of fraternnation 
with enlisted men, courage, rnamtenance of one's personal honor, 
the honor of the Army and one's regiment and prosecuting any disre- 
spect thereto, and never lying or slandering other officers or the 
Army and its individual re@ments.*S To behave honorably meant 
that "fealty to the military commander was personal," and that offi- 
cera were "members of a cohesive brotherhood which claimed the 
right to extensive self-regulatmn."ge The Artxcles of War never 
defined conduct unbecoming an afficer,lOD but by keeping this term 
of art undefined, first the British and later the American civilian 
government effectively left regulation of officers' behavior up to 
seif-definition and self-enforcement.101 

Social reinforcement and conscious self-defimnon within the 
officer corps was an Army tradition thought necessary to  promote 
the subordination and discipline of the troops. Far example, frater- 
nization with the privates was a serious offense 102 In the Legion, an 
officer was accused of conduct unbecoming an officer and a gentie- 
man by attending a pubhc house 

and for miving with and Puting yourself an a footing with 
several private soldiers, officers' servants or waiters, one 
of which was your own, or attended on you . . . which 
conduct only tends to destroy your awn reputation and 
consequence as an officer, but is subversive of good order 
[and] highly idunous to  the public service. 103 

He was found guilty and dismissed from the serv~ce. Subordination 

O'Anhur 6 Gdben, Law and Homw Among Ebghtemth-Century Britwk 

BSId 
881d 

'YoConduef unbecoming an afflcei and a gentleman emerged as m offense 
between I700 and 1765, but WE.! not incorporated as a phrase into the British Rules 
and .4rtales of War until 1765 D B hlehols, Tk6 DmWb Arlwle, 22 i n  L REI. 111, 
116-17 110631 

A m y O . i c m ~ .  1OHIST. J ?E, 75(10761 lhereinafrerGdbert,Lau,ondX~m~~] 

' mere can be llftle doubt that It WE.! deswed  to peima the enforcement of 
offleer standards independentl) of the general Mlele [that i s .  conduct t o  rhe preju- 
diceofgaodarderandmilltarydisciplrne]' Id at 117 

LDZln the Bnflsh Army 'the seiimine% r l f h  which this breach of behavior was 
treated rhawa how seat  the gap betueen offieen and men reall) was m the el&- 
reenfh-cenfumarmy" Ollben LawandHonour ~umilnme 84. atS5 Bnflihofficers 
could be triedfor bnefly~~lnnguirhsaldiersordrldingwirhthem Id at 86-56 

~ ~ ~ ~ ~ W W X E P A P C R I ~ ~ [ F ~ ~  0 ,  1794). 
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and unity within the officer class also was promoted and reinforced 
by charges for  refusing duty or insubordinate language. which were 
spiced with the judicially weighty f a c t o r  that this misconduct was 
committed in the presence of  "the soldie& 

Aside from fraternization, officers usually were accused of two 
forms of  wrongdoing In riolatian of the honor code: incompetence 
and insubordination A disastrous surprise attack could lead to  an 
officer's  court-martial.^^^ Charges of incompetence were relatively 
common, usually involvmg repeated drunkenness and, as a result, 
neglect of duty Some officers were accused of "repeated drunken- 
ness'' a6 the first count among other lesser charges of odd behavior 
seemingly related to the frequent consumption of alcohol. and were 
acqmtted, perhaps merely as a warning that their drinking rn as inter 
fenng with duty Captam Armstrong was accused of  repeated 
drunkenness among several charges of odd behavior, but found 
guilty only of ordering his men to beat the drums and to march 
around camp at a late hour, thus disturbing the peace of  the camp. 
For this he was reprimanded mildly. Captain Sullivan was accused of  
"bang so far under the influence of spirituous liquor'' that he was 
incapable of command. The court heard equirocal testimong, and 
the accused presented a successful defense that alluded to  folksg 
proverbs and the lives of various Roman emperors. and included a 
recitation of Shakespeare.105 

Insubordination was the other recurring o f f i cers '  crime. Young 
lieutenants, whose aggresaue spirit got the better of them, >+ere 
prone to perceived disrespecrful and contenrims behavior touard 
superior officers. For example, lieutenants uere not shg about 
accusing superior officers of wrongdoing or lying. This behavior was 
looked on. hoirever, as subverare of discipline-and the charges 
usually were declared unfounded In one instance the Legion made 
an example of two young lieutenants. One was charged with refusal 
of duty and unofficerly and ungentlemanly conduct in treating B 
captain with contempt m front of the soldiers. The other IWE 

charged with 

ungentlemanly and u n o f f i c e r l i k e  conduct m falselg- and 
malicmusly asserting that Lieutenant Glenn [was] a 
damned rascal and a Coward in the presence of  four Ser- 

10'Soerd (Mar i. 1794) Duringfhe Revolutmn. Genera1~~)ne'rcammandrar 
surprised and his troops mm;racred st Paall When Wayne accused of receirlng 
and recklesil) ignoring adrance not ice of the attack. U'wne demanded a C O U ~  
martid lo clear h a  record, and was acquitted ' W f h  the hlghesr honor' Sea UEIju\ 
s7"p'anare 12 ai 63-64 

1"Andreai I Journal "pro note 34. at 7 8  
l " ~ j O u ~ , l l ~ ~ P i ~ ~ i 6 8 l D e c  21. 17941 
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geants from the Rifle Carps, and otherwise vibfying and 
traducing the Character of said Lieutenant Glenn his 
Supenor Officer--and likewise speaking disrespectfully of 
Captam DeButts [General Wayne's Aide-de-Camp], in the 
presence of officers, and then to deny it by letter, contrary 
to  the pnncipies of tmth and hanor. lo7 

Although in these cases an apology before the Legion usuaiiy 
would have been appropriate, bath lieutenants were dismissed from 
the service. General Wayne used the opportunity to pontificate on 
the proper role and place in the chain of command of rambunctious 
but privileged young men. He commented that it had been founded 
on long experience that  "military discipline is the soul of all armies, 
and unless it is established amoung [the officer colps] u,ith g e a t  
prudence and supported with Ur'haken resolution, they are no bet- 
ter  than so many contemptible heaps of rabble." He continued that it 
"is a false notion, that  subordinate and prompt obedience to supe- 
riors, is any debasement of a m a d s  Courage, or a reflection upon his 
honor or understanding-but the reverse and therefore he must dis- 
miss "two young ['Gentlemen' crossed out] men, neither of them 
deficient in point of Education or Abilities." He concluded that he 
hoped that these exampies would produce a conviction that subor- 
dination and discipline and B due respect to the character of officers 
must be observed in the Legion. 108 

General Wayne abhorred use of the court martial for personal 
disputes. Many bitter rivalries existed in the  officer corps, however, 
and one suspects that many trials of officers, whatever the charge, 
arose out of the personal animosity of the accuser.LOo For example, 
two officers accused each other of impugning the other's personal 
honor over the course of three courts-martial. Each time the court 
acquitted the accused officerl10 After the third trial between these 
two officers, General Wayne had had enough of groundless charges. 

LD'M at 30 [Sepf. 10, 17031, r-nted tn 34 MICH P l o \ ~ ~ n  & H w  CDLL 470 

Lon1d 
log€ren Wayne u'm the subject of Bllegafloni by ha arch-mal General Wilkm- 

Ion that h a  conduct 8.3 Commander-in-Chief of the Legon merited a coufi-martial 
See. e B , Letter from Secretary of Kaar James MeHenry to Wayne (July 8, 1786), m 
AlTmhrU'AnE. APAMEIh ARVE,mpmnoteI, at408 

In llght of the ch4ues and 1wslne3. II wm sn intelligent practice t o  allow the 
accused and rheiudge advocate 10 challenge mdwldual officers a h a  mlght be chosen 
to Slt O n  the frlbunal See. e.g , EO %AWE PiPERs 88 (Aug 1 I 1786) zd at 01 (Po" 6.  
1706) But the code of honor even had procedural mphcatm6 far the coun-manml 
AEAdyeremarkedonthesubjeetaf challengesrothepanel 'lhave heardifsadrhat 
the objecting t o  an officer, PJ a member of a court manmi, wthaut asymmg 
cause, I8 a refleetlon upon his character as a man of honor" A o n .  supm note 76 ,  ai 
107 

'LoSCr, e g , 48 U I Y N E  PAPERS 68 (Dec 26-20. 1782) 60 RAYIS PAPERS 71 (Jan 2 ,  

(1006) 
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This 1s the third instance (in the course of eight months) in 
which Lieutenant Dive" has (alternately) been either 
plointvf or defendant upon charges founded in personai 
malice and resentment-and without any regard to the 
benefit of the service. or to the Honor of the Leaon, 
Which investigation has proved idle and disgraceful to the 
parties After the General Order of the 6th of June last 
the Commander in Chief had kindly asked that Gentlemen 
wou'd hare adopted s u m  othermode of settling their pri- 
vate disputes (and ah ich  are only personal) than by that 
of Courts hIamal-he however trusts. that this will be the 
last instance in which Charges, such as ha le  now- been 
recorded, w11 be exhibited by One Officer agamsr 
another-unless they are better grounded and can be bet- 
ter supported 111 

This was the final instance m the records of formally adjudicated 
disputes between these two officers. but It  was hardly the last 
instance of personal disputes adjudicated by courts-martial in the 
Legion Army Although duelling also represented a means of set- 
tling these disputes.lI3 the tradmonal British Army institution of 

In all Ilkehhaad there -ere no couns mania1 for duelhng because Ger 
Uayne tacit13 approved duelling as m ourlet for personal anlmorlty that avmded 
of official power Mqor Buell'i thoughts on one p8mcuIar duel are revealmg. 

I heard II observed b) se\eral old offlcers that the> *ere glad that both 
mere killed "hhrs E clearly my opinion, for this whs the flffeenfh duel 
which has been fought ulfhm one year and all by young offlcerl Lleul 
Carawas was the mil one kdled before rheie bur a number habe been 
wounded Lieutenants Cams and Irnrbe) r h o  were the seconds 
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court of inquiry was useful in resolving these disputes short of a 
court-martial."4 

VI. Conclusion 

Military law in the Leaon is not remarkable for the legal 
changes that occurred during its existence or because of the Legion- 

appeared to be In peat  trouble. name ofllcers m e  lor pmseeutmg Them 
but otheriare not The Generalsaid nothing about if 

Id  at 107-08 General Vayne's 5ilenee spoke vdumes, for he WBP not reticent about 
eondemnmgany behaviorthat hedidnafhke  Duelhngprobabb was the '  ofhermode 
t o  accomodaie thenDniafe daouter" t u  whlehwvnerefer red  Seeauranote 112 

lLdThe court of mqulry was ~ l m e r  IO P board of lnvest i~afm than a COYR- 
manlal, and uhlle it had o f f i d  funcnons. I t  often vm used to dear slanderous 
lYmOlD about eenam offlcen and to mediate PnYBte dlrputes Although wed  m both 
the Bntish and Amencan armies, the ongns of the court of mquuy are unclear, and 
ae ie roeveninrhe lare  18thcenrury Aon,supronore84, a t62 .Theeounofmqu~ry  
seems to have been esfabllihed lnl~iallp by custom. rather than b) legslafm or 
decree The court of m4YIw "'8s w e n  B le@shove bffiis In the 1786 reildloni to the 
ARlCles of War See WhTKROP, supra note 6. at *786-86 Before 1786, commanders 
nometunes would order courts of inquiry under their general authont) or by resalu- 
tion of Coneeess See i d  at ' 7 8 6  0 1 Convenlng such a court of inquiry wnhouf 
Statutory aULhoiizaiiOn only could have been bffied on British mlllraly fr8dltlm The 
court of mqulry Seems to have been used for examination of events whlch might 
require ~ c o u r t - m ~ T t l ~ i ,  mdwhenusedfhmway ,  i twasmuchhke a c w h a n p a n d p r y  
Aole.supranote84. at74-76 Adyexrofe  

Court9 of inquiry need not call upon the avrpeered officer or gve an 
oplruonorpointoutwhatwereorwerenoftheeavsesafthprvppored111 
conduec which occasioned the s m n g  of that mun, but be nmply, 

C o w t  rnail~ai mcsssond. for though there ma? be matte? apparently 
WWml to mske a farther mesriBatiOn an oath proper, ) t  does not 
follow that the mdlr'ldusl or uldlvldvals who may be called to answer to 
en amusarm me Consequentiy culpable l o  witness at B eoun of i n p u b  
IS sworn as at B court martial, nor IS one abhged isgaily either to gvve h a  
teStlmOny, or plead before a eoun of inquiry 

Id  Bt 74 But courts of mqulry also were aJsembled fO settle prlvate dieputer between 
officers "and m short, finally to reconcde all differences that ma? arm ~n the course 
of renlce " I d  at 76-77 

whtther them does or does Mt amear n w w w m y  QJ cawe Lo rmdm a 

(i8051, rd. at 11 (June 6, 17831 The Cornmanderm-Chlef might have eaued a court of 
3nqYlrY to lUbstanflate certain N m O l S  far the pumose of Pmeeedhg with a euurt- 
mania1 The a m w e d  officer hlmrelf might reguebf B court of inqulry fa clear hls 
name of the faint of certain NmOlS The court of mqww eonsrsfed of only three 
offlcerr and the officer YI quertlon, who questioned vsdous witnesses m t o  the truth 
of the aCCYsaflOns For exmPle. m e  officer had been Nmored tn have been drunk 
dunngaskirmish. anduredthecourrofinsullyfa b t i " g f ~ r t h m ~ ~ ~ ~ ~ ~ y ~ h ~ ~ h ~ ~ a J  
mber that day and thus clear his record Id. at 61 (Jan. 4 17841. sulpti$lngly how- 
ever the Court of mqulry does not seem to  have been used ;n the Legan Lo the ;Sent 
and wlth The flexlbllily that contemparw commentators such a4 Adye suggested 
Certarnly aneedeu~tedforsfleubledlspvle r e ~ l l u t m n ~ y s t e m t ~  ieltlethespafsthar 
often occurred between officers, and the Amedean Amy' s  ado~fion of the Bntish 
courtofmqulryserved impart toflllthisneed 
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ary campaign. Military law E more remarkable because of the lack of 
change rhat took place at the end of the eighteenth century The 
Rules and Articles of War represented contmuty, they were a bar- 
rowing from British military-legal jurisprudence that remained only 
slightly modified into the twentieth century 115 Military law in the 
Legion was little different from the military law during the Revolu- 
tion, despite intenening events of enormous Importance-the adop- 
tion of the Unired States Constitution and the Bill of Rights. That 
mihtary law did not change during this time 1s not surpnang, how- 
ever, because the guiding pnnoples of military-legal culture did not 
change. and civhans exerted little influence on the military to  
change 

The role of borrowing in legal development was highly signifi- 
cant in the military law of the early American republic Early Ameri- 
can military law was a mixture of a codified system of law, iang- 
standing mihtary traditions. and contemporary uriiian mfluences. 
but the Bntish military tradition was of paramount importance The 
Code was familiar to many officers ~n the early Amencan Army 
because they had served under Its strictures when they sewed ~n the 
British Army during the Seven-Years War, the Reroiutmnary Army, 
or in the Legion. The Code was chosen as the military la- of the 
United States because it represented a familiar and prestigious bor- 
rowing from the mother country the dominant military power of the 
time. Moreover, the Articles of \'alar had a puportedly Roman hen- 
tage, and thus possessed the virtue that some of the founding 
fathers, especially John Adams, admired Far all of these reasons, 
The American government adopted the Articles of War Military law 
in the Legion Army also was guided by the leading British military 
law treatises of the time. These treatises discussed mihtary customs 
in detail, argued the rationale for the ngor of military discipline, and 

~l"lmenca'~firrfmilifar) codewar n o t u n w e  forhavlngbeenbonared Alan 
hatson h a  cogently argued that borrowing hsfoncall) has dominated legal dewlop- 

LE LAX (1581). S L a E  L x  I\ THE A a E n l r ~ E  
15881, EWLLTIOU OF LA* (1888! SOLRCEI Or 

Lu, LEGAL CBAXOE, ihD .4m1cITPY (1884) THE h l ~ r n o  OF TEE C ~ L  Llii (1881) LEGAL 
TRA~EPLI~TS A\ APPROACH m CO\IPIR~TIIE h u  11874) U'marloman theon p ~ ~ l u l ~ l e i  
that government rradsmnall> IS uninterested m the precise nature of legal d e s ,  and 
therefore 13 not mteresled ~n writing laws from scratch Thm lack of interest m con. 
tent. combined with the peeuuar frut of the legal mmd that uorshlpr tradirnon and 
precedent. explains legal borrowing and ouflinei the charactenJrlc3 of legal culture 
Historically, legal d e 8  often have been borrowed either from another part of that 
society I legal iyslem or from another ioclety s legal system altogether See g m o l l u  
W'moh, S U ~ E  L w  n THE A\IEIIIC*8 Np7a. eh 1 In addlnan. cadlflcarmn facllltates 
legal banohmg For example. the lnsfilvfes of Justinian an elementary textbook but 
nonetheleSS P handy ~ ~ m ~ ~ l a l l m  of rules X U  lnslrumenlal10 spreading Roman La% 
throughoutEurope SeegenmallyU!~muh. R O M A ~  IAN, < \ D C O M P W ~ I E L ~ %  ~upra.  ch 
17 Legal systems often have developed through bonawing from an esteemed oulslde 
iyafem. or  through barraring rules wlhm the witern rather than through pure 
mvent,on 
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defended it against the criticisms of civilian lawyers. The Articles of 
War and the treatises represented the written Bntish military tradi- 
tion. An unwritten Bntish military tradition also influenced the mili- 
tary law of the Legion through the men who had originally served 
alongside the Bntish Army, and who imparted its unwritten tradi- 
tions to the new American Army 

Military law borrowed unwntten customs from civilian law, but 
the influence of civilian law on the military was somewhat limited. 
While borrowing unwritten civilian customs was a common practice, 
and a practice which the military-legal treatises endorsed (for exam- 
ple, the practices represented by majesty, mercy, and terror), at most 
these practices merely indicate that military and civilian law shared 
a certain outlook an administrative efficiency, and used common 
fams and conventions that were assumed to  make law enforcement 
most effective with the least effort. But the concept of justice fal- 
lowed traditional British mihtary concepts. The concept of discipline 
as the  embadlment of military justice was the lodestar of military 
legal culture, and the various civilian practices did not interfere with 
this concept. They were not central to the purpose of military law, 
but part of the means of enforcement of that law. 

The lack of civilian influence on the concept of military justice 
dunng the time of the Leaan also may be seen in the lack of change 
between the Revolution and the end of the elghteenth century, 
despite the intervening adoption of the United States Constitution, 
and in particular, the Bill of Rights. Whether the Founding Fathem 
m e n d e d  that the Bill of Rights apply fully to the military is a ques- 
tion that, despite its having been fully debated, is still debatable.1'8 
The courts-martial records of the Legion reveal a preoccupation with 
the requirements of the Articles of War, not with the Constitution. 
Congress undertook no action to revise the Code in light of the 
change in government. Conversely, the penodic acts of Congress 
reconfirming the Articles of War in 1780, 1785, and 1786 simply 
stated that the existrng Articles of War were reenacted "so far as the 
same . . are applicable to the Constitution of the United States."lL' 
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While Secretary of War Knox expressed doubts about customs such 
as branding. which concerns appear consistent with can~titutional 
concerns, his anxieties were ignored 118 The military-legal culture of 
the oid Army, and its emphasis on stern punishments, summary pro- 
cedures. and swift exemplar)- punishment, persisted into the nine- 
teenth century m the absence of civilian or military reformers to 
change the statute in any radical manner.lls Reform influences on 
military law had limited effect until the pelformance of military 
justice in each of the twentieth century’s world wars could be 
viewed in retrospective, and until Congress perceived some need for 
reform. 120 

Since the adoption of the Bnnsh Articles of War in 1776, the 
histoncal development of Amencan military law has been a slow but 
steady drift away from the British origins of that Code, and toward 
an American military law Before World War 1, the inherited Bntish 
military-legal culture, as embodied in the Articles of War and the 
treatises that explained them, was the predominant-even if perma- 
nently and slowly waning-influence in American military law.lZ1 
During the nineteenth century, American judge advocates wrote 
treatises. relying increasingly less on Bntish practice and more on 
the Amencan military-legal experience.122 The War Department 
rewrote, and Congress passed, new Articles of War in 1516 and m 
l Q Z O . 1 2 3  Congress initially enacted the current military cnmmal law 
statute-which brought the previously independent military-legal 
systems under one law known as the UCM-in 1550 124 With the 

by Act of May 30, 1786 Ch 30, 5 22 1 Stat 466. Act of Ma) 30, 1796. ch 38, 8 20 I 
Star 486. superseded by Act of March 2 l i B 8 .  ch 31. 5 4.  1 Star 725-26 

“ V e e s l i ~ i a n o r e  47 and accom~any~n8ten 
“ B T h n i e  relari ie autonomy of mrlltaw-legal culture has been noted before MIII- 

taw law i s  a separate  stem afjuatice. momired by the Supreme Coun b/ lent- 
marely unique DAVID .A SCHLLET~R M n m ~ n i  C ~ r i l n i L  JUSTICE P R I C T ~ C E  A ~ D  PBO 
CEDURE 2-3 I1062) (cmngMid&ndarfv H m ~ y  426 U S 2 5  (1976)l C r i t i c i  of mll l tav 
law-such BQ S T Anrell and others-wore rhe role of traditions 111 legal Culture even 
ahen the2 recognrze the role of barroving ’ the eustlng r w e m  of Mllrtav Jurtlce L I  
un-Amencan, having come to us b\ inherlfanee and rather witlea8 adoption ont of B 
sgitem of government i h i c h  we regard as fundamentally Intolerable ’ Samuel T 
Ansell .WiItLaryJ?liultce. 5CoRhClLL Rri 1, 1 (IO181 
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significant developments in mllitary law in the twentieth century, 
culminating in the UCMJ and its revisions, military law-like the 
common law-may have its origins in the British legal system, but It 
is two hundred years later a product of American experience. Yet, 
because of bath tradition and the timelessness of a soldier's duty, 
some of the UCMJ's articles still echo those of the original Articles of 
War 
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DOES THE FOURTH AMENDMENT APPLY TO 
THE ARMED FORCES?* 

I. Introduction 

It is apparent that the protectzons in  the Bzll of Rsghis, 
except those which are erppressly or by necessary imphca- 
tzon inapplicable, are amilable  to members of OUT a m e d  

joorces. 1 

With this statement, the Umted States Court of Appeals for the 
Armed Forces2 iCAAF) recognized the applicabihty of the Bill of 
Rights to the armed forces Iromcally, despite the importance of this 
matter, the Cnited States Supreme Court never has confirmed thls 
holding Insofar as the Fourth Amendment is concerned, this s i t ua~  
tion was highlighted recently by an unusual exchange among four 
members of the CAAF in L-nited States v. Lopez In the process of 
extending to commanders4 a "good faith exception" to the Faunh 
Amendment exclusionary rule. four of the five judges dlscuwed- 
and potentially disagreed about-the applicability. or the nature of 
the applicabihty, of the Fourth Amendment to the armed forces 

*This article ongnall) appeared m 3 Y X  & M A R >  BlLL RTS J 219 Il984) The 
authors haw expanded the Bn1Cle however t o  lncurpmate repent deielopmenrs 

" P r o f e w r  of Law. \larrhall-Wylhe School of Law of the College of silllam & 
Mary .4 colonel ln the Judge Advocate General's Carps Umted States Army Reserve 
he wm the prrapsl  aufhoi of the khhfary Rules of Evrdence (\IRE) discussed m this 
anlcle 

".Judge Advocate General i Corps. United States Army Current13 wigned to 
the Criminal La% Dlrisian, Office of the Judge Advocate General Lieutenant Colonel 
Borch IS a member af the Wb'orkmg Oloup. Jolnt Senlcei Committee on Mihtar) 
J"3rlCe 

LLnit~ri Fmtpr Y .lamby, 29 C M R 244, 246-47 (C M A 1960) 
ZFormerl) the Lnlted States C o u n  of \Ilhmry Appeala (COhI.4) Note that on 

October 5 ,  1994 the Preildent rimed info law Senate BIU 2182. Defense Authorlza 
tion Act for nscal Year 1995, ahich redesignated the COMA as the United States 
Coun of 4ppeala for the Armed Forcer (CAAF) See Nm I Def Aurh Act far Rrcal 
Year 1995 Pub L So 103-337 108 Stat 2663 2831 (To be codified at 10 C S C 3 
9411 
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Lopez t h u  poses a fundamental question of constitutional law: Does 
the  Fourth Amendment apply to the military, and, if so, haw?6 

In her lead opinion in Lopez, Judge Crawford wrote that the 
Manual far Courts-Martial'se adoption of the good faith exception 
was "an implicit recognition that the Supreme Court has never 
expressly applied the Bill of Rights to the military, but has assumed 
they applied."7 In support of that proposition, Judge Crawford's 
footnote contained the following quotation: 

Scholars have differed as to whether the Bill of Rights 
does apply to the armed forces. Strangely enough, in one 
sense the question remains open. Although the Supreme 
Court has assumed that most of the  Bill of Rights does 
appiy, It has yet to squarely haid it applicable a 

*One mlghf loosely divide searches and ~elzures m the armed forces into two 
categone~ traditional law enforcement type aeiivities and inspections In the form- 
case, millfsrs law lg very rlmilar IO that apphed daily in the nation's eiviIian courts 
with perhaps the unique element that Otherwise "~mpal f ld '  m l h t w  commanders 
may Cant search aufhonzsfi0ns--lh8f 1%. wamanf~--an B showing of probable cause 
Id. h lL  R. EWD. 316. see alro Id.  h l r  R Ella 314 (nonprobable cause searches) 
Mttitan mspecfms,  as one might expect. me numermi In addition t o  inspections for 
personnel BCCoUntahihfy, condition of personal equipment, and health and welfare 
generally, mlhfary ~nspeetians C B ~  extend I o  rearches for  weapons and drugs. 
Although the location and remaud af drugs often ~sjuetilied on the s o u n d s  of the 
health and welfare of all personnel affecled--to 38s nafhrng of m l ~ i o n  BCCompbbh- 
menf-Lederer & Lederer, Monluana h g  S~oichas .4fter Lh'nisd States 2_ inrue. 
ARIlr LA- . Dec 1973, at 6. the rerulfmg scope 11 far broader than ordinanly would be 
countenanced in Ciniian ~ o e i e l y  In large measure. this article will concentrate on 
mhtary inspections, for  even rf the Fourth Amendment applies t o  military searches 
and remrea for tiadnmnal. nonmission eisentid. law enfarcemeni purpores. It IS 
hlghls Llkely that inspections are either ouraide the ambit of the Fourth Amendment 
or 'reasonable'' searches i i t h i n  Itn meaning 

Manualim Courlg-Martial is an executiie order issued by the PresidenT 
PYlSUBnI to bath the President's Cmstanfmnal aufhoriry 8. Commander-m-Chlef and 
Article 3 W  of the Uniform Code of Military Justice IECMJ), s h i e h  provides 

PretnaJ. trial, and post trial procedures, including modes of proof far 
cases arising under this chapter triable in eourts-martid, mihtzq corn- 
mtssmns and other mll l fw LrlbunaJs, and procedures for courts of 
1n4YIry may be pcescnbed by the President by regulations which shall. 
so far as he conxiders pcBEficable, apply the pnnelpies of I_ and the 
rules of e\ ldenee Senerally reeognlzed 10 the trial of cnminal c 8 . e ~  in the 
Unlted States diifncl courts, but which may not be contrary t o  or incon- 
sistent wirh this chapter 

UCMJ M 3Ka) (19881. In 1880 the President promulgated the Mllltary Rules of 
Evidence (MRE) The traditional eiidentiary p r o n n m s  aye nearly Idendcal t o  the 
Federal Rules of Evidence. albeit with B pnvllege eodificatlon However, the MRE allo 
eontam a uruque eadrfleatlon of the law of search and ~elzure, mrerrogarmn, and 
eyewltneir Idenfifkafmn. Bindmg ia ther thsn  expa~itory, the Jeareh and semnre rules 
were designed in particular t o  supply certainty and predafabhty  in those areas NU- 
tlnel" affect,"* la* enforcement aeflvltlen 
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Chief Judge Sullivan. although concurring in the resuit in 
Lopez, disagreed w t h  Judge Crawford's comments about the Fourth 
Amendment and the Bii1 of Rights. The Chief Judge wrote: 

I reject the suggestion 01 even the unintended implication 
of the opinion that Manual rules provide the exclusive 
protection to service members from unreasonable 
searches and Seizures. Consequently, I could not find the 
purportedig less demanding Manual rules dispositive of 
the accused's Fourth Amendment claims Instead, it is 
only where these !d.lanual rules fully satisfy the demands 
of the Constitution and the Bill of Rights as applied in the 
military context that resolution of the accused's claims on 
this basis would be appropnate 

Despite the Chief Judge's strong language, his position has, at 
most, limited support. He cites only a plurality opinion in B u m  F. 
Wilson'o and two Supreme Court remands to  the CAAF ordering 
that court to reconsider those cases "in light of" specified Fourth 
Amendmenr cases.11 Consequently his conclusmn that "the 
Supreme Court's express direction to consider those cases on the 
basis of its decisions applying the Bill of Rights contradicts the Impli- 
cation of Judge Crawford's opinion that these most precious and 
fundamental rights might not a t  all be available to American service 
members"l2 may be accurate. but It need not be. 

As Chief Justice Rehnquist noted m Cnnited States v Verdugo 
Ur"rpuidez,l3 in determining whether the Fourth Amendment applied 
to a search and Seizure of a nonresident alien outside the United 
States 

The Coun of Appeals found some support for its holding m 
our decision in I% L .  Lopez-Mendoza, where a maprity of 
Justices assumed that the Fourth Amendment applied to 

niopez, 3511 J at4S(Sulhvan C J coneurnng) 
,0346 E S 137 (1053) d ied  tn Lopez. 35 11 J at 48 (holdmg that federal ClYll 

'LLnper. 35 \I J at 48 (citing Goodson t, Umted States. 4 i l  U S  1083 (10851 
COYAS may review due p m e s  clmrnr of mrhtary personnel) 

Jordan Y Emred States 498 C S I000 (189011. 
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illegal aliens in the United States. We cannot fault the 
Court of Appeals for placing some reliance on the case, 
but our decision did not expressly address the proposition 
gleaned by the court below . . . . The Court often @.ants 
certiorad to decide particular legal issues while assuming 
without deciding the validity of antecedent propositions 
. . . and such assumptions . . are nor binding in future 
cases that directly raise the questions 14 

These comments from the Chief Justice illustrate that remands 
"in iighr o r '  propositions and assumptions hardly constitute express 
holdings. Consequently, while Chief Judge Sulhvan may rely on 
these remands in support of his view, the issue of whether the 
Fourth Amendment applies to the military may be considered an 
open question. As Judge Wiss noted in Lopez, the CAAF "quite 
clearly hns applied the pertinent portions of the Bill of Rights."lb His 
statement that, "I must reject the implication that this assumad 
application of the Bill of Rights has somehow left the question 
open"16 is unjustified, however, as demonstrated above. Further, as 
Judge Wiss conceded, notwithstanding the CAAF's demonstrated 
dedication, ability, and specialized knowledge, whether the Fourth 
Amendment-or any part of the Bill of Rights-applies to the armed 
farces is ultimately the decision of the Supreme Court.17 Conse- 
quentiy, although the CAAF may be unwilling to reconsider its pre- 
cedents, the Supreme Court has yet to resolve the issue for the first 
time. 

The Supreme Court's recent decision in Davis v.  United Statesla 
demonstrated the accuracy of this conclusion. Addressing the 
impact of a service member's ambiguous assertion of the right to  
counsel. the Court first declared by way of a footnote: 

We have never had occasion to consider whether the Fifth 
Amendment privilege against self-incnminatian, or the 
attendant nght to  counsel during custodial interrogation, 
applies of its own force to the military, and we need not do 
so here. The President, exercising h a  authority to pre- 
scribe procedures for militam criminal proceedings, has 
decreed that statements obtained in violation of the Self- 
Incrirnmation Clause are generally not admissible at trials 

x*ld atPTP(clfatmni omitted) 
' * m e 2  35 \I J at 49 
" I d  
L'Judge Wlri recognized this when he rrofe.  'Lnless and until the Supreme 

Court of the Uruted States haldirl ofherwme. the I s &  af this Coun closes this pues- 
tion: I d .  

I 8 1 1 4 S  Cf.2310(1884) 
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by court-martmi. Because the Court of Military Appeals 
[CAAF] has held that our cases construing the Fifth 
Amendment righc to counsel apply TO mihtary merroga- 
nons and control the admissibihty of evidence a t  trials by 
court-martial, and the parties do not contest this point. we 
proceed on the assumption that our precedents apply to 
courts-martial just as they apply to state and federal cnmi- 
nal pr0SeC"tl""S 1s 

11. The Keed far Supreme Court Resolutmn 

A thoughtful cornmentaror might argue that the Supreme Court 
need not decide how, and to what extent, the Fourth Amendment 
applies to the armed forces Cannot history and lower court d e w  
smns-particularly those of the CAAF-serve as controlling prece- 
dent until the issue is otherwise declded by the Supreme Court? To 
some extenc this question can be answered simply from a pragmatic 
palicy position The armed forces may prefer a far broader scope to 
search than now permitted. From aJurisprudential v iew the authors 
reply with the argument that the Founding Fathers intended for the 
Supreme Court to be the final arbiter of constitutional questions 
The Supreme Court has the respans>bihty to answer ultimate ques- 
tions about the extent to which the Bill of Rights-and particularly 
the Fourth Amendment-apply to those m uniform Courts of mfe- 
no r  Junsdlctlon mag properir decide questions of COnStitUtional 
Importance, but the ultimate decision should come from the one and 
only court specifically established by the Framers 

Additionally. the m a p i t >  of opinions expresslp applying the 
Fourth Amendment to the armed forces come noc from an Article 111 
court. buc from a lower court created by Congress under Article I 
Again, the CAAF and the courts of criminal appeals21 may properl) 
addreis constitutional questions, but these questions ultlmarely 
must be resolved by the Supreme Court 

One might also argue. howeier, that even I f  the applicabiliry of 

B i d  at 2354 n . 1~1mfl0n0 omitted1 
' ' O r a t l e ~ r r h c  flrst mernbelrofthe SupremeCourtdeclded t h a r f h e  Foundrng 

Fathers so intended uhen the) eitablished the legtirnaei afjudlclal r e i l e i  ~n h r b  
Y ~ V  i l a d i r o n , i U S  137(18031 

2 '  Farmerli knoun a3 Counr of Xrlltar) R e i l e a  Nore Lhar on October 6 1994 
the President rimed info la* Senare Bill 2182 Defense Authorlratlon .4cf far  F'lscal 

Lnired States Caun of hlllnari Reile% for each 
nn of rriminal .4ppeak Thus the Lnited Stater 

Year1906 The . 
CYR) 1s nov the United Starer i r m s  Court of 

separate S e n l C  

Dei Aufh Acr lor  F x c a l  Year 1995 Pub L Yo 
A m y  caun of 

codified at 10 U S C 5 6661 
Crlmrnal lppea  
103437  108SI , 
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the Fourth Amendment to  those in uniform remains an open ques- 
tion, the issue really 1s purely academic. Certainly, Congress has 
codified most aspects of the Bill of Rights in the Uniform Code of 
Military JustlceZZ (UCMJ), or, via Executive Order, the Military Rules 
of Evidence or the Rules for Courts-Martial, and they are presuma- 
bly noncontroversial 23 No one seriously contends that freedom of 
religmn, due process of law, or the right against self-incrimination- 
all guaranteed by the Bill of Rights-could be completely taken away 
from those m uniform by an Act of Congress or an Executive Order. 
The lack of judicial decisions specifically guaranteeing these rights to 
service members does not mean that their existence Is an open ques- 
tion. Yet, one cannot igmre the implications of the Supreme Court's 
most recent analysis of the interrelation between the Constitution 
and criminal law 

In W e m  v. United States,z4 the Supreme Court held that the 
absence of fixed terms of judicial office by military judges who are 
rated by military superiors did not violate due process. In holding 
that the congressional "balance between independence and 
accountability" did not violate due process, the Court emphasized 
the deference it accords Congress insofar as the  rights of service 
personnel are concerned: 

. . , [Wle have recognized in past cases that "the tests and 
limitations of [due process] may differ because of the mih- 
t a w  context I '  The difference arises from the fact that the 
Constitution contemplates that Congress has "plenary 
control over rights, duties, and responsibilities in the 
framework of the Military Establishment, including regu- 
lations, procedures, and remedies related to  military disci- 
pline." Judicial deference thus ''is at its apogee'' when 
reviewing Congressional decisionmaking in this area. Our 
deference extends to rules relating to the nghts of service 
members: "Congress has primary responsibility far the 
delicate task of balancing the nghts of servicemen against 

22E I, the right aamnst self-mcrmmafmn, UCMJ 817 31(a) 11888). the nght to 
rlghtr warnmgs, UCMJ B n  31(b) (1988). and the right Bgmnif doublejeopardy, UCMJ 
-lf ddl,O*(i> I.. ..~.""~, 

l'Conserr could amend the UCMJ I f  ~f ehwe fa do sa Canreriely, rhe right 
sgarnitieli inenminafionra?caddied~nthe An1ClesofWarBt afimewhenrheBlllof 
Rights was thought not to  apply to the armed forces, and the mihrary right8 r a r n i n g ~  
predate Mzrondn by 18 years. See seneroily Lederer, Rzghls Warnings in the Armed 
Srrixer 72 In. L REI 1, 1-6 (1876) (dncussmg rights warningl in the mdnary) Yo 
reason e ~ m  to beheLe that freed of ~ ~ n s t l t u l i ~ n a l  requsement. Consees8 would 
abrogare those brnic proleefmna rn B matter of polle) 

*'I14 S Cf 762 (19941 The decision m Was addressed m o  ~ w e s  W e w  
which concerned the legshly of the appomfment of the m l f a r y  judiciary under the 
COnJfllutlon's Appalnlmenls Clause, and H m n d e z v  LntiedStaw. rh ich  held that 
the lack of a fued tenure by the military Judiciary did not imlafe due pmcesi 
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the needs of the military . . . [R]e have adhered to this 
principle of deference in a variety of contexts where 
the consntunonal rights of servicemen were 
implicated ''2s 

The due process t e s  that the Court applied in Wews u-as 
"uhether the factors militating m favor [of a right] . are so 
extraordinarily weighty as to overcome the balance struck by Con- 
gress."z6 At the very least, Weiss suggests that Congress may well 
have the authority to enact military search and seizure legislation 
that would be unconstitutional were it applied to civihans.z7 

If the Fourth Amendment either does not apply to the armed 
forces, or it applies in some minimal fashion, MRE 311-31i could he 
rewritten to provide commanders with vastly increased search 
powers and greater flexibihty.26 even absent congressional action 
Litigation of search and seizure issues presumably would drop 
sharply. Senior commanders might even show greater interest in 
treating inappropriate privacy intrusions as command and leader- 
ship failures 2s rather than regarding them as "lawyer matters" 

111. The Fourth Amendment Likely Does Sot Appl) t o  the Armed 
Forces 1x1 Full 

When debating the application of the Fourth Amendment to  
the military, the clearest issue is how it applies to inspections Yih- 
t a q  Rule of Evidence 313 controls the admissibility of evidence or 
contraband found during a military inspection. A military inspection 
is considered a "search" because individuals and their property are 
examined involuntarily Yet-whether viewed historically or as a 
matter of social policy-that a miiitaly inspection IS considered a 
"search" within the meaning of the Fourth Amendment 1s b) no 
means clear. 

'bid at 760-61 (cltatmns minted) 
2eId  at  761 (q~ofmgMrddendodi Henr? 425 C S 25, 14 (IOi6))(holdlng that 

personnel appearing before a summan eaurt-mama1 did not haie a right Co Counsel) 

wish t o  pmvlde for u k n s r r o n e d  inspection3 
SsWhefher this IS desirable 1s B marrei of pohc) Judge Cox8 oft-expressed 

interest ~n this outcome. see, L g, Cnited Stares \ Morns. 28 21 J 8 14, 17-19 (C M A 
1989) demonstrates that thm poslllan can be and 13 held b) responslble mdwiduzls 
who cannot be cntlcIzed as either unaware of Fourrh Amendment law 01 lnsenrlflre 
t o  the posltlun'r irnpliCBtloni 

SBSer infro note 61 
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The intent of the Framers, the language af the amend- 
ment itself, and the nature of military life render the 
application of the Fourth Amendment to a normal inspec- 
tion questionable. As the Supreme Court has often recog 
niaed, the "military IS, 'by necessity, a specialized society 
separate from civilian society."' . . . As the  Supreme Court 
noted . . . "Military personnel must be ready to perform 
their duty whenever the O C C ~ E ~ O ~  arises. To ensure that 
they always are capable of performing them mission 
promptly and reliably, the military sew ice^ 'must insist 
upon a respect for duty and a discipline without caunter- 
part in civilian life "' . . An effective armed force with- 
out inspections is impossible--a fact amply illustrated by 
the unfettered right to inspect vested in commanders 
throughout the armed forces of the world.30 

Professor Lederer, the author of that statement, could have 
added that if one applied a purely histoncal (i .e. ,  original intent) 
theory of constitutional interpretation-not uncommon in the area 
of Fourth Amendment cme law-31 mspections, a t  least, would not 
be regulated by the Fourth Amendment as either the Fourth Amend- 
ment generally was not intended to  apply to  the armed farces, or 
because military "inspections" would not have been within its 
ambit. The authors have not conducted research into the operation 
of the colonial militia and the Army of the 1770s and 1780s Edward 
M. Coffman's The Old A m y ,  an authoritative secondary source on 
the American Army between 1784 and 1898, indicates, however, 
that the Fourth Amendment had little or no importance in early 
court-martial practice.3z Additionally, Frederick B Wiener, a retired 
judge advocate and perhaps the nation's preeminent military legal 
scholar, writes that the "actualities of military life in the decade or 
so after the adoption of the Constitution utterly negative any notion 
that the first American soldiers were shielded against searches of 
any kind."3a Because the Supreme Court did not give content to the 

~ 2 2 - i ~ .  ~ 2 2 . 2 0  SoncM, s u m  note 4. MIL R E ~ D .  313 analynr, app 22, 
iritlfinnr "mllrpdl ,~. . ..... ... 

"See, e 9 ,  United Stater Y .  \'erdugo Urquldei 484 U S 259. 261 (18901 C [ q h e  
WURh Amendment [does not apply1 t o  the aearch and ~ e u u r e  b) Lnlled States agents 
of pmpeny that 1% owned by a nonresident ahen and IoeaTed m a roram eovnlry"). 
Umted Stater Y Vdlamonle-Marquez 462 U S  578 (18831 (dreinatwe haldmg that 
because the ' bneal ancestor' of the instant statute [pennlffing the Cowl Guard to 
search Veslelsl wss enaeted by Lhe same C o m e s  that "promulgated the Bill of 
Rights:‘ Conpear clearly did not regard fhls type of neareh as unreasaoable). Uruted 
Srates v Watson, 423 U S  411 (18761 (holdmg that wamanrs not necessary for 
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Fourth Amendment in civilian criminal law until 1886,34 and the 
concept of excluding evidence obtained through an iilegal search 
first appeared in 1914.3j that Che Framers intended the Fourth 
Amendment to apply to  the armed forces IS not a t  all certain Rather, 
It IS likely that the histoncai record will show that at the time the Bill 
of Rights was written and ranfied, mihtary commanders had unfet- 
tered authority to search their personnel for militalg-related pur- 
poses If this 1s true. a theory of orimnal intent mould yield the 
inescapable conclusion that the Fourth Amendment does not affect 
ordinary miiitalg practice 

Application of the contemporary emphasis on the "reasonabie- 
ness" of a search or seizure35 likely uouid yield a s m h r  result. at 
least insofar as military mpections are concerned. A Ka@'-related 
policy analysis would reinforce this conclusion. The often smaller, If  
not sometimes de mtmmis, expectanon of privacy held by military 
personnel, coupled with the substantial socml p~licyjustiflcation for 
privacy intrusions in the military framework, would at least justify a 
sharply different manner of Fauflh Amendment application to the 
military when compared to its ciwlian a p p l ~ c a t i o n . ~ ~  

Ironically, in its 1993 decision in Cnited States i;. M ~ C a r t h y , ~ ~  
the CAAF, holding that the Fourth Amendment did not require the 
equivalent of arrest warrants far apprehensions in barracks.?" deter- 
mmed that military personnel do not have a reajonable expectation 
of privacy in military barracks." In large measure the CAAF deter- 
mmed that any expectation of privacy would be unreasonable even 
the unique nature and needs of military life.4z Although .McCarfhy is 

"'Boyd, United Stater, 116 U S 616 (1886) (holdmg that compulsan praduc 
fion of prnate books and papen far use against the o w n e ~  ilolated Fourth and fifth 
Amendments) 

3jWeeekr, United States 232 L S 383 (1814) (fmdmg that ~mproperly ~ e l i e d  
papers ma) not be held or used ar t d l  

a:Kafz, Lnired State3 388 C S 347 (1867) (fmdmg that the use of an elec- 
tronic lisrening deLlce in a telephone booth wlfhouf a uarranl r a S  an UnConsllIu 
Lima1 search and aeimie) 

38The nature of our aimed force, might se l l  play a ngmfieanr ro le m the 
outcome A small volunreer profesrronal force might implleare drfferenr ialuer than a 
large drafted farce On the other hand B large poup  of conscripts mas requlre more 
pervarire command presence and scrulins incieaslng the need for unfettered 
searcher and se~zures In a relared r e m  a downllzed ' rolunfars PTOfesllonal m h  
fary ma\ be iufficienfly drsfinguiihable from the expanslre drafted forcer of bes- 
feryear to permir B knowm8 and rolunlaly ~mi .e r  of srn applicable Fourth Amend 
menrrlghtson entry 

3 9 3 8 M J  3881CMA 18031 
' " Id  ai 400-01 (construng Payron Y Yew York 445 U S 573 (1BhO)I 
" I d  ai403 
" I d  at402 
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limited to whether a reasonable expectation of privacy exists ~n a 
barracks for purposes of apprehensions, the CAAFs reasoning is 
consistent with a potential holding that no reasonable expectation of 
privacy exists in a barracks for purposes of other searches and sei- 
zuies.43 Indeed, Judge Wiss, concurring in the result in McCarthy, 
voiced his concern that the majority had held that there is "m rea- 
sonable expectation of privacy" rather than "a reduced or different 
e x ~ e c t a t i o n . " ~ ~  Consequently, in the limited area of barracks inspec- 
tions, the CAAF may well be prepared to find the Fourth Amend- 
ment inappiicable. 

Accordingly, insofar as MRE 313 is concerned, depending on 
the applicability of the Fourth Amendment to the armed forces, the 
President might choose to delete this provision altogether, because 
its existence might not be constitutionally required. A similar anaiy- 
SIS might apply to other provisions of the HREs governing searches 
and seizures of persons and property. 

IV The Cox View of Search and Seizure in the Armed Farces 

As a member of the CAAF, Judge Cox's view of search and 
seizure in the armed forces is mstructive. Although Judge Cox has 
accepted that the Fourth Amendment applies to the armed forces, 
he believes that its application to the military should differ radically 
from its civilian application. In his concurring opinion in Lopez, he 
criticizes the manneT in which the CAAF has applied the Fourth 
Amendment. "Far some time now, I have been ' u r sng  a fresh look 
at  the proper application of the Fourth Amendment to . , . [mihtary] 
society.'"i5 Judge Cox would apply the Fourth Amendment to the 
armed forces, but he would apply it in a unique fashion: 

The Fourth Amendment only protects military members 
against unreasonable searches within the context of the 
military society . . . Something as drastic as a "shake- 
down inspection" can only be justified in the militan 
because of the overriding need to  maintain an effective 
force. Likewise, preemptive strikes on drugs and other 
dangers can only be reasonable because of their impact on 
the mission . . . . The United States Court of Military 
Appeals has the obligation to ensure that mspections, 

of such a broad holding me enomow "Id. 

b lS  8. 14CCM A 1888!(Cor, J eancurrlngmpartanddlrsennnimyart!! 
"Unlled Stares Y Loper,  36 M J 35, 42 (guofmg United Stares v bforns. 28 
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searches, and seizures in the military society are reasan- 
able m their inception and in their conduct. This means 
that commanders must have rules which are honest, sim- 
ple forthright. and easy for both the commander and the 
commanded to understand 46 

Whether Judge Cox is correct as a matter of policy is subject to 
reasanable disagreement, and indeed the authors of this articie may 
differ between themselves on the point Judge Cox's \ ~ e w  demon- 
strates, however, that the nature of the applicabiiity of the Fourth 
Amendment to the armed farces is subject to serious debate More- 
over, although Judge Cox applies the Fourth Amendment to the 
armed forces, his focus an unit ' mission" and a commander's ' rea- 
sonableness" as the benchmarks far deciding the legality of a search 
or seizure means that he  reaches the same result that would be 
reached by a judge who mled that the Fourth Amendment did not 
apply to the armed forces. 

A look at how Judge Cox applies the Fourth Amendment to 
command-directed military inspections illustrates this poinr In his 
concurnng opinion in Cnited States v. A l e ~ a n d e r . ~ ~  he writes that. 

[Ajny threat to combat effectiveness or mission prepared- 
ness provides a legitimate basis for inspection . [Fur- 
thermore.] any time a commander's probing actions relate 
directly to the ability of an  mdwidual or organization to 
perform the military mission . . we have apreszcmptzrely 
valid military mpectian.  It does not matter whether the 
commander has reason to suspect that the indindual or 
unit will fail the inspection 48 

Judge Cox further urites that if a commander suspects that a 
soldier is a drug user, she may order a unnalys~a of only rhat soldier, 
and that would be a lawful inspection d done "to protect the safety 
and readiness of [her] personnel."ag This example Illustrates that 
although Judge Cox applies the Fourth Amendment in measuring the 
legality of command-directed military inspections, the praCttcal 
effect of this applicatmn rarely will differ from the practical effect 
resulting from not applying the Fourth Amendment to the armed 
forces. 

66id at 45 see o h  United States > Hallaway, 36 \l J 1076 1081-84 

Cox. J cancurrmg) ,see ais0 TJAGS.4 Practice Note Con the 
tWu tha Clear and Conrtncing Evidance Standard Lkdrr ,M%h 

l o i v R ~ ~ i r  9 f E t z h e 3 2 J ( b i '  ARM, LAW June 1982 at 33 
doAlexander 3 1 V  J at 128 
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Accordingly, an ongoing need to clarify a fundamental question 
exists: Does the Fourth Amendment apply to  the armed forces and, if 
sa, hawand to what extent? 

V. Obtaining Supreme Court Review 

Presenting this issue to the Supreme Court for resolution has 
appeared hopeless because of a single insurmountable obstacle-the 
Milltaw Rules of Evidence. Given the Section Ill codification of the 
law of search and seizure in the MREs,'O any attempt to  appeai a 
defense-oriented Fourth Amendment declslon to the Supreme Court 
almost certainly would be resolved on the grounds that the MREs 
present an adequate and independent grounds for decision. The 
President surely can provide service members with rights beyond 
those minimally guaranteed by the Constitution. To invalidate the 
MREs is highly undesirable, however, from a policy and efficiency 
perspective. Notwithstanding Judge Cox's attempt to promote the 
use of MRE 314(k) (basically a provision permittmg the use of any 
new type of nonprobable cause search declared eonstitutionai by the 
Supreme Court, as a blanket escape clause to the MREs"), YRE 
314(k) ordinarily is of no avail.jz 

However, a mechanism to present this issue to the Supreme 
Court does exist-a mechanism that depends somewhat ironically on 

i O S e e ~ m l l y  h e d n c  1 Lederer m MtltloryRules ornidence Onginand 
Judicial InterPelOtiOn, 130 MIL L R k  5-38 (18801 (daeursmg the'MREs their 
drafting, and rhex ~mplementafml 

"Indeed, MRE314(k)ltJelfcontalnrfheexception that iwallovsfhere 'rules, 
statma, "A search of a type not DtherWiSe included m this rule and not requmng 
Probable cause under MRE 315 may be conducted when permmble Under the Coonti 
tY t IO I1  of the Umfed States aa applied to  members of the armed forces ' United States 
v Looel. 31 M.J 35, 46 n 3 IC M A 19921 
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the very same MRE 314(k)  that Judge Cox has placed great emphasis 
an  Military Rule of Evidence 316 codifies the law pertaining to 
probable cause searches Military Rule of Evidence 315(a )  deciares, 
"Evidence obtained from searches requiring probable cause con- 
ducted in accordance with this rule is admissible at trial >+hen rele- 
vant and not otherwise inadmissible under these rules."53 Xlihtary 
Rule of Evidence 311(a )  declares as inadmissible only the resuirs of 
an "unlawful search or seirure;'54 and "unlawful" is defined for 
searches conducted by military personnel and their agents as a 
search "in violation of the Constitution as applied to members of 
the armed forces . . . or Military Rules of Evidence 312-317:'55 If a 
military search, of a type that would require probable cause when 
conducted in civilian life is executed, and the Fourth Amendment 
does not apply to The armed forces, that search will nor require 
probable cause.sB It follows that MRE 3 1 8  no longer 1s part of the 
equation and the search IS lawful under the MRE 314(k) escape 
clause. Conseqnenrly, the Supreme Court can consider a fundamen- 
tal constitutional issue which would not be rendered moot by the 
MREs 5; 

Constmtional clarification of this matter necessarily requires 
Supreme Court decision. Accordingly, the authors of this article rec- 
ommend tha1 the government seek writs of certiorari from the 
CAAF m an inspection case requiring probable cause in a civilian 
setting and m which that probable cause clearly is lacking The 
Supreme Court's willingness to grant certiorari in appropnate mill- 
tary cases 1s illustrated by its hamng heard three military cases m Its 
October 1993 term. 

The authors da not recommend that Staff Judge Advocates or 
prosecutors intentionally advise commanders or law enforcement 
personnel to conduct searches that are undoubtedly unlawful under 
current law so as to establish test cases This conduct may be ethical. 
Rule 3.1 of both the American Bar Associatmn's Model Rules and the 
Army's Rules of Professional Conduct for Lawyers, for exampie. 

M J 398 IC \I A 1983) holding that the mlhlary equlvdenrr of arrest *arrant8 am 
not requred for apprehension m barracks. me supra text accompan?mg notes 39-44. 
r a u l d  beanadwuate iehrclelf appealed bpfhe defense 



19941 FOURTH AMENDMENT 123 

permit bringing B proceeding or asserting an issue "which includes a 
good faith argument for . . reversal of eusting law."6B The inten- 
tional creation of a test case, however, by gwing advice to military 
law enforcement officials which clearly contradicts not only the con- 
sistent holdings of the CAAF but also the  MREs 1s at  the least troub- 
ling. Perhaps more importantly, the MREs are in one sense an order 
of the President, the Commander-in-Chief, and to intentionally vio- 
late this directive would be improperjs In any event, a test cme is 
unnecessaw, sufficient erroneous searches exist as it is to  provide an 
appropriate vehicle .!a 

VI. Conclusion 

It 1s incredible thaT in The late twentieth century it is not abso- 
lutely known whether The Fourth Amendment applies to those 
sworn to  defend it. If the Fourth Amendment does not apply, then 
either the President or Congress should act to protect the rights and 
interests of our soldiers in a way that adequately balances their 
interests and those of national security.61 Conversely, if the Fourth 
Amendment does apply, but in a fashion far more flexible than prem- 

"DLP'I OP Ami>. RED 27-26, Rules of Profeislonal Conduct for Lawers. rule 

"This does suggest that the President could set the sfage for an a~proprlafe 
chdlenge sm~ply by amending the MREs, which IQ POsslble However, w e n  the tlme 
lag between the effective date af B mles amendment and resolu~~on of an appropriate 
case bs the Supreme Coun. an inrahd amendment t o  the MREi would adversely, and 
unnecegsarlls, affect the rights of numerous personnel and mandate the re\erral of 
what potentially might be a large number of C O Y ~ ~ J - ~ B ~ I B I  eonvrefions 

"See  Npra note 58 far sn example of rhe type af case SuLTsble for appeal to the 
Supreme C a m  A c u e  m which evidence 11 admitted on an inevitable diacoven 
theory elm might be suitable for appeal For example. =Surne B mllrtaly pollee 1MPI 
offleer searches an wcused'8 motor vehicle for contraband The car 11 packed legally 
an part, LO the unit parkrng lot The MP lacks probable cause fa search. however, 
became I[ IS unly rumored that the accureds car contams contraband At trial the 
eonfcsband discovered and seized from the accused'! vehrele le admltfed ""de1 an 
meillable dLrCovew theory The ACCA affirms on this basrs The CAAF reverses, 
holdlng that BQ a matter of law the facts developed at trial are inadequate to make 
LneviIable dlseoven applleable In thy example. rhe search of B civlllan car reqmrei 
probable cause, and abaenf the application of inevitable discoven, the rearch is 
unlawful If the Founh Amendment does not eppl) to the armed forces, however, 
YREJ 311 314 m d  316 1111 operate fa make the search lawful and the contraband 
admlaslhlP 

3 I (I Ma) 19921 

.. . 

I,< i v r  . . . . . . 
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ously thought,62 the President's representatives ought to hare that 
knowledge to fashion the most flexible search and seizure rules con- 
sistent with public policy and the needs of our militan personnel 

VII. Addendum 

Since publishing an earlier version of our article. we have been 
asked to set forth in greater detail our VEWS as to whether the 
Fourth Amendment applies 10 the armed forces This 1s inherently 
difficult because the ultimate answer to the question of applicatmn 
depends an  the theory of constitutional applicatmn chosen Further- 
more, even though we believe that the Framers nerer intended the 
Fourth Amendment to apply to the armed forces, the current size. 
structure, and working and living circumstance6 commonplace to 
military life reasonably can be said to differ so radically from the 
Framers' notions of military life that their intent may not apply to 
contemporary conditions Our fundamental premise 1s that the LSSW 
of application 1s uncertain and open to debate. and that the Supreme 
Court aught to resolve the matter But, if obliged t o  answer the 
question ourselves, we think that the following resolution might 
adequately address the Y ~ ~ O U S  constitutional theories as applied to 
current reality. 

Given both the Framers' probable original intent, the overrid- 
Ing critical nature of the militam mission-which the Framers under- 

P also reauired and one aroect of successful leaderrhio 13 cuncern far 

judsmenf ~n acting on reqve~ts for searches and s e ~ u i e s  which involve 
his penonnel Moreover, repeated failures b) a commander to respect 
the Founh Amendment rights of his rroops mrghr become a baris for a 

or in 
the extreme c u e  even for B pro~e~urlon far derellcrlon of duties as B 
commander 

'complarnl of u r a n g d  under Anlcle 138 af the Uniform Code 

United State3 Y Laper 36 hl J 36, 44-46 (Cox, J concurring) (quotmg United States 
b .  Sfuckey, 110 M J 347 368-60(C X A I9Sl)(E%,erett C.J 1 

lo pmmulgarmg rhe MREr. the President clearly has urumed that the Fourth 
Amendmenrmpanicular and theBillof Rightsgeneral$. apply tofhearmedforces If 
also may be argued fhar the MREI generally reflect a proper balance befueen the 
needs of the armed forcer and the needs of their soldier citizenn Howeier, the 
Presidenrmayehange the MREsatsny time l i the Founh hmendmentdoeinarappl) 
m the armed forcer. noconrfrrufionaicheck onanynuchchangeeusri 

searcher for  eiidence of e ~ i m e  are 
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stood and which has not changed significantly m c e  their day; and 
the inherent nature of armies once in being, which also has not 
changed ~ub~tant ia l iy  since their day, we would conclude that the 
Fourth Amendment does not apply to military penonnei when an 
intended search or seizure is to be conducted directly incident to  the 
armed forces' lesitimate military needs. Thus, the Fourth Amend- 
ment would not apply, in the words of MRE 313, to a search (or 
seizure) "conducted as an incident of command the primary pulpose 
of which is to determine and to  ensure the security, military fitness, 
or good order and discipline of the unit, organization . . . ." Thus, 
inspections or searches intended to locate or deter unauthorized 
weapons or debilitating drugs, or to  locate missing military equip- 
ment, for example, are not within the Fourth Amendment.63 
Searches that have no direct impact an a proper miiitaly concern, 
however, would be within the Fourth Amendment. Accordingly, sim- 
ple theft of a stere0,64 for example, or a search far evidence for a 
murder prosecution of a nonmilitary family member would be cov- 
ered by the Fourth Amendment. 

Our conclusion, if accurate, would not only substantially 
expand command authority, it also would create a large gray area of 
legal uncertainty and thus litigation-unless the MREs dealing with 
search and seizures were both retained and altered to cape with the 
change in constitutional Interpretation. After all, our conclusion 
yields a result akin to the infamous O'Callahan service connection 
test, and that case's progeny proves the need for clariry and cer- 
tainty. That the Constitution p e n t s  a @"en governmental course is 
not the same as saying that course ought to be taken. We believe that 
the iaw should be clarified and that once the ultimate result 1s 

known the President should amend the MREs 50 as to adequately 
balance our personneh privacy needs and command's legitimate 
readiness requirements. Whether a substantial change m current 
practzce IS either appropriate or even desirable 1s another matter 
entirely. 

eaHaae\er, the method of search and rerzure may be governed by due ~ ~ o c e i s  

8'Horever If the theft of the radio occurred m the CI-IC 'barracks thief ' 
standards 

context. II would have a direct mpscr on morale, ~ N C ,  and readiness 
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CREATING CONFUSION: 
THE TENTH CIRCUIT'S 

ROCKY MOUNTAINARSENAL DECISION 

ENSIGU JASOU H. EATOX' 

In  United States v Colorado, the United States Court of Appeals f o r  
the Tenth Circuit (Tenth Circuztj recognized states' authority to 
enforce their hazarhus waste laws at Superfund sites In doing so, 
the Tenth Circuit refused to fdlozc unanimous precedent jrom the 
other circuit courts, which steadfastly had refused to hear c l a i m  
dealing with Superfund sites because the Comprehemzue Envtron- 
mental Response, Compensation, and Lmbilz ty  Act  (CERCI& pre- 
cludes pre-eMoforcemat revim sf "challenges" to cleanups. ?%e 
Tenth Circuit3 analysis opens the courthouse doors, however to 
m w  than jus t  states. Under the Tenth CiTmtt  k reasoning any  pra- 
m t e  party  would be able to assert state iau clazms impacting Super- 
f u n d  sites owned by both the federal government and p v i m t e  par-  
ties. The decision also draws attention tG the ill-defined roles that 
federal and. state gowernmants have assumed regarding hazardous 
wmte  cleanups. U@ortunately, the 7bnth Circuit's decision rcill not 
lead to speedio; moreproduc t i~e  cleanups. Instead, Lnited States I 
Colorado appears to add yet another delay mechanm into Super- 
f u n d  cleanups This arttcle aduocates amending the CERCZA to 
vestwe i ts  role as the mt ion ' s  leading % a t e  remedial statute 

Vagueness, contradiction, and dissembling are familiar 
feature8 of environmental statutes, but CERCLA is secure 
in its reputation as the worst drafted of the lot 

Even the child psychologists tell us  that uncertainty abour 
rules is not always good for us and that it does not improve 
our temperaments. our character, or our ability to get 
along with others 

*Judge AdvOCBfe GeneraVs Corps, Lnired Stater Kava1 Resene Currently 
msrmied fa N a d  Resene Readiness Center, Ponland, Oregon B A 1892 Cnlverilty 
of Anrana. J D , uifh env~ronmental  law cemficate. expected 1985 L e a l s  & Clark 
College Uorrhwesrern School af Law The author alihes t o  thank Profenlor Wrlham 
Funk for his valuable comment3 and asa~ifance 

1 WILLIAM H ROWEPJ, E u i l n o \ m h ~ ~ r .  La% HIIABWLS U'Lsrrs I V D  S ~ s r n r c ~ s  
LllIl98Sl 

*Carol M Rose C~vstais and Mud in PmpwLy Law, 40 S n r  L RE$ 677 608 
(19881 
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I. Introduction 

Closing United Scares military bases3 involves more than lack- 
mg the gates and collecting a "peace dividend'' on the way out. 
Once the military has left town, local governments must confront 
large worker displacements and burgeoning gaps in their economies. 
The one thing the military cannot take with it-the bases them- 
selves-often become toxic headaches. The military has responded 
to this dilemma with an awessive cleanup program. The Cold War's 
demise, along with heightening environmental awareness, has 
spurred cleanup efforts a t  more than 20,000 contaminated sites situ- 
ated on about 2000 military bases and Department of Energy (DOE) 
piants The Pentagon's allocation for environmental cleanup pro) 
ects at operating and closed bases grew from $500 million in 1989 to 
$2.2 billion in 1993.6The total amount budgeted for federal facility 
cleanup in 1993 is nearly $10 billion-almost $3 biiiion more than the 
Environmental Protection Agency's (EPA) entire budget6 

Even with this monumental spending, much remains to  be 
done. The Department of Defense (DOD) has completed cleanups at 
slightly more than two percent of the 17,000 sites it has assessed 
thus far.' Faced with prolonged cleanups at federal facihties,S states 
eagerly seek involvement m the remedial process through the appli. 
cation of state hazardous waste laws. "It is important for states to 
protect their right to exercise independent authority to get the 
cleanup work accomplished effectively:' according to Colorado Gov- 
ernor Roy Romer (D).O He should know. Colorado possesses two of 
the nation's worst hazardous waste sites: the DOE'S Rocky Flats 

3Wdham E Clayton. Jr. Swvrd and ab Olire Bmnch Clinton AccwpB Bases 
Ldl. but Offms A//e/fdArem Federal Aid Io Eosr the Pam HorSmV C M n m  , July 3. 
1883 a l A l O  

*Cleaning (;p Federal Fmzlltzes' Controversy mer an Envlironmenlol Peooe 
B a i h d ,  23Env't Rep (BUA) 2669 2560(Feb 5 ,  1893) 

sld When the Depanmenr of Defense's envlr~nmenfal compliance budget 13 
meluded, the fiscal 1083 enwranmenlai budget mea to 54 4 billion. heludlng S I  
bilhon Congress approved in 1892 for spending throughout I i$caI 1093 A ~maller rate 
of increane m the envicanmenlai restoration budget r a n  seen in the DOEfor the Same 
perlad In 1068, the DOE spent $1  7 billon. By 1883. that amount had grown m $ 6  6 
bihon. oufafanentireDOEbudgetof$17millian Id at2660-61 

e l d  at2660 
' I d .  at 2619, 2662 See a h  H - Y ~  Wasfe. .Much Wmh Revrains to Acceler- 

a& Fm1ll.v Cleanwr, G h 0 IR C E D  -83-15 (General Aecaunlrng Offlee. Jan 
1993) 

8FFederal agencies are forbidden from suing other federal agencies OF issuing 
one another unllaferal order3 under the Depanment of Justiee'i 'unitary policy the 
ory"Malneu DepanrnenfafKa~Y,702F Supp 3 2 2 n 8 ( D  hle 1988) 

BCoiomdD Oovrrnm Asis States iD Li'w US. AgoinsC Amral. Env%I. Pol'? 
Alert, oet 13. 1983, at 9 
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nuclear aeapons plant and The United States Army's Rock) Moun- 
tain Arsenal. 

These two sites illustrate contrasting approaches to state 
involvement in federal facilitr cleanups The Rocky Flats cleanup 
represents the Cypicsl federal-state arrangement. manifested bg an 
Interagency Agreement between the EPA. the DOE (the federal 
agency responsible for the site), and the state 10 This approach sym 
boiizes the "uneasy iruce" that states have with the federal govern- 
ment at federal sites." "In the past. we hare had disagreements 
with the federal government over whether state laws apply at fed- 
eral facilities," said Ohio Assistant Attorney General Jack Van Kiey, 
"but it has never come TO open warfare."1z 

Colorado, having encountered the traditional approach, opted 
far "open wadare" over the Rocky Mountain Arsenal The state 
dragged the Army into court, seeking a declaration that Colorado 
had authority to enforce its hazardous waste laws at the Superfund 
site.13 The state wan the first round because the United States had 
nor placed the Rockg Mountain Arsenal on the lis1 of the most haz- 
ardous sites eligible far Superfund cleanup 14 The EPA then put the 
Rocky Mountain Arsenal on the 11s of Superfund ' 'uorst" sites.1i 
and sued the state in the Vnited States District Court for the District 
of Colorado (Colorado District Court). The United Stares sought. and 
received, a declaratmn that Colorado had no authority to impose ICE 

laws on the federal facility.16 The Tenth Circuit. in a watershed deci- 
sion, reversed the Colorado District Court and found for the state 

This article examines Colorado's victory. Part I1 examines 
America's hazardous waste laws and the substance of the United 
States L Colorado decision Part Ill analyzes the case's unfortunate 
impact on Superfund sites Finall>-, Part 11' recommends that Con- 

'"Federal Fanitties A p ~ e o k  C a r t  Cion& CoiaradD Authority to RWulaiP 
Day---Day Waste .Manoypmanl 2 3  E n r t  Rep ( B h i )  3161 3162 (.4pr 16. 1993) 
(heremafter Federal Fanl?fi isl  

-'States, Federal Goimmant Cooprrate on Federal Facziriy Cleanups Safer 
Soy. 24 Enr t Rep (BNA) 46 (Ma) 14 19931 

l l l i  
~ l i  

IaColorado r Depanmenr of Arm), 707 F Supp IS62 (D Colo 1989) Super- 
fund also LI knoan &! the Camprehenlive Eniiranmental Response Cornpenranon 
and Llabllin Act  of 1980 ICERCMI. Pub L No 86-610 94 Stat 2767 leodlfled SI 
amendedat'42U S C  559601-8675(1988%Su~~ 111988) 

iectmn 12O(a)(4). Iimifriliawnappllcafiontocite.rhar m e  l m e d a n r h e  NPL 
"Coiaroda c Dgarlmanl q idrmy.  707 F Supp at 1662 The CERCLA In 

"54Fed Reg 10.612(19881 
"Unired States > Colorado 1991 W L  193 519 (D Colo 18911 ?et d in port. 

lrUmredSrater\ Colorado. 99OF2d 1566(lOthCa 1993) 
QQUFZd1565(LOfhCs 1993) cerl denied. 1 1 4 C S  922(10941 
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gress amend the CERCLA to ensure that the act re tam its role as the 
nation's principal hazardous waste remediation statute. 

11. The Rocky Mountam Arsenal 

A. America'sHarardow W o s t e h ~ s  

Amenca's hazardous waste management laws revolve around 
two key statutes. The first to appear was the Resource Conservation 
and Recovery Actla (RCRA), which established a "cradle-to-grave" 
regulatory scheme.18 The RCRA's scope includes the identification of 
hazardous wasteS,ZO a manifest System to track waste movement,Zl 
and a permit structure22 to enforce standards for operators of waste 
storage facilities.23 The EPA may order facilities treating, storing, or 
disposing hazardous wastes to  clean up releases 24 The law allows 
the EPA to authorize states to implement their hazardous wwte pra- 
grams in lieu of the RCRA.26 State programs must meet certain mini- 
mum federal standards before the EPA may authorize their use,2e 
but these programs may adopt more stringent standards for the dis- 
posal, treatment, and storage of hazardous Authorized 
state programs "have the same force and effect as action taken by 
the [federal government]."26 The federal government must comply 
with the RCRA "to the same extent as any person. . ."ze 

Not long after Lt passed the RCRA, Congress was confronted 
with the act's shortcomings The Love Canal disaster of 197830 

'BRerourceConserranonand Recover?. Act of 1876 (RCRA), 42 US C. §§ 6801- 

)OH R REP Uo 1016(1). 06th Con8 , 2d Seis  17 (1880). rar in&d in 1880 

' 0 4 2 L ' S C  56821(1888) 
slid $8 6922-6823 
'*Id § 6924 
2ald  

6982k(l888) 

U S  C.C A 6  6118 6120 

181d 8 6861W TheUniredStatesSupreme Court hsr heldthaf federalagencies 
me immune from ifate civil penalties under the RCRA Depanrnent af Enera  v Ohlo. 
112s CI. 1627, 1638-40(1882) 

3aResldenfi of the Lore Canal area builr them homes on Lop of a ehemlcal 
dump, which resulted m their baJemenfs flung with 'chemlcal soup'' dunng runs 
RoaEnr V P E n a r ~ l  El A L ,  EN\IPIOYYEYIAL R E O L U T I m  La*, SCIENCE. A\D PYL~CI 288 
(1992) 
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spurred Congress to enact the CERCLA of 1080 31 "The statute mas 
passed hastily by Congress as campromise legislation (between three 
bills] after very limited debate under a suspension of the rules' 32 

Congress's rush led t o  ' ' 7  aguels -drafted P ~ O V L S L O ~ S  and an indefinite. 
If not contradictory legislatire history"33 

The CERCLA emp1a)s a scheme of strict liability31 to respond to 
hazardous waste contamination When there IS "a  release or a 
threatened release"36 into the environment, the act assigns liabihty 
to 

(1) The owner and operator of a vessel or facility:36 

(2) Any person who awned or operated the facility 

(3) Any person a h o  arranged for the transport of 

(4) Any person who accepts hazardous u m t e  3s 

Once a relea8e has occurred, or a threat of release exists, the 
CERCLA authorizes the EPA to clean the site40 and obtain reim- 
bursement from the responsible parties.41 The CERCLA requires the 
President to create a National Priorities List (NPL) identif>ing "pm 
onties among releases or threatened releases throughout the rnited 
States 1142 To qualify ior Superfund m0ney,~3 a site must be listed an  
the NPL 44 ''Inclusion on the List normally leads TO remedial action. 

when the hazardous waste mas d~sposed;~' 

their hazardous waste at a f a ~ d n y : ~ ~  and 

" I d  5 9607 
*"Id 5 860S(a)(Bj The SPL IS pubhrhed at  40 C F R pf 300, app B The EPA 

YXJ the Harardoui Rankmg System IHRS) Lo formulate the ZPL 42 U S C § 
960S(a1(81(B) ' Under the HRS, sites receiving a score of 28 6 or above go on the list 
ApachePohderCo % LnrredStares 86BFPd66 lDC C s  19821 

sf federally-oaned sites Id 5 8611!e1(3). 
'342 U S C 5 9611 The Superfund cannot be used io pay for remedm1 actmns 

" 4 0 C  F R  ~30042S(b)11~11B821 
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although not automaticaily; EPA could back off in light of difficuities 
and other higher priorities "43 

Section 113(h) of the CERCLA deprives federal courts of juris- 
diction to "review m y  challenges to removal 01 remedial mtion" 
except in the faiiawing five narrow circumstances: 

(1) Contnbution and cleanup cost recovery actions; 

(2) Actions to enforce a CERCLA cleanup order or 
recover penalties for a violation of that order; 

(3) Actions far reimbursement of costs for a cleanup 
order; 

(4) A citizen's suit aUe@ng that the removal or reme- 
dial action violates CERCLA unless the suit seeks to chal- 
lenge a removal action where a remedial action is slated; 
and 

( 5 )  An action where the United States seeks to force 
remediai action under B CERCLA cleanup order.48 

Courts generally have held that section 113(h) of the CERCLA pre- 
cludes judicial review of cleanups until they are complete.47 The 
denial of preenforcement review does not deny citizens or poten. 
tially responsible parties (PRPs) their light to due process.'% Addi- 
tionally, courts generally have held that the denial of pre-enforce- 
ment review applies to claims brought under other state or federal 
statutes.49 

Both the RCRA and the CERCLA are aimed at  reducing and 
eliminating toxic waste hazards. However, the Statutes attempt to 
accomplish this joint purpose differently. The RCRA uses a regula- 
tory scheme to affect behavior. The CERCLA assesses strict Uabiiity 
on those who release hazardous waste into the environment. Thus, 
"RCRA is preventative; CERCLA is curative."6Q 

'642 U S C 5 B613(h) 
" S B ~  Alabama v Environmenfsl Protection Agency, 871 F2d 1648, 1667-69 

( l l thCn1,eer t  denzed, 493US 891(1988):SehUv ReUly.900F2d1081~7thCIr1, 
_I. dented. 488 L S 981 118901 

'*Schalk. 900 F2d 81 1081-88 (~ ldzeni l ,  J V Peters & Co v Enviromentsl 
ProtecIlonABeney, 167 f 2 d  263. 264-66(6rhCa 1886)(PRPs). 

"Schalk, 800 F.2d at 1087 (denymg review of c l & h  b e d  on the AdmidsfrP. 
tLve Procedure Act). Weri'edein v United Stales, 746 F Supp. 887, 892-94 (D. M h n .  
18801, vacated zn part, 793 F SUPP 888 (D Mlnn 18821 (refuaina review of Clem 
Water Act and RCRA e l a m ~ l  But lee United States Y Colorpdo, 890 F2d 1666, 1678- 
78(1OLhCa 1893) 

byB F Goodnch v Munhs. 86SF2d 1182, lZOZ(2dCir. 19921. 
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B. Hzstorwal Background 

The Rocky Mountain Arsenal lies roughly ten miles from down- 
town Denver The twenty-seven square-mile sire is set to become one 
of the largest national wildlife refuges ~n the cauntryjl  .4ii that 
remains IS the cleanup. 

Once the site of Incendiary and chemical weapons manufactur- 
ing, the Rocky Mountain Arsenal has been described as "one of the 
worst hazardous waste pollution sites in the country' j2 Environ- 
mental concerns surrounding the Rocky Mountam Arsenal have a 
long history. After nearby farmers complained m the earl> 1960s 
chat It had contaminated their welis,53 the Army built Basin F--a 
ninety-three acre surface impoundment designed to keep t o x m  
from entrnng the earth 54 But by the 1960s. the Army discovered 
that Basin F's liner had been leaking 65 Colorado's Department of 
Health (CDH) found contaminated ground and surface waters north 
of the Rocky Mountam Arsenal in 19i5 6 6  Forty years of production 
ended in the 1980s when the Army changed the Rock) Mountain 
Arsenal's mission to cleaning the hazardous waste that remained 5: 

In addition TO the waste in Basin E miilians of gallons of liquid 
waste are stored in three tanks.50 The Army began mcineranng ten 
million gallons of liquid *-ate in early 1994.5B The fight over the 
cleanup at the Rocky Mountain Arsenal began in 19i6 when the 
CDH issued three ceme and desist orders 60 The conflict has yet TO be 
settled 

C. "he Court Battles 

In 1984. the EP.4 approved implementation of Colorado's Haz- 
ardous Waste Management Act (CHWMA) in lieu of the RCRA b1 The 
Army responded by submitting a closure plan to Colorado that the 
state and the EP.4 had rejected once before In 1986. Colorado 
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released its own Basin F closure plan. After the Army indicated that 
it would not comply with Colorado's plan, but instead would begin a 
Superfund remedial action, Colorado sued the Army under the 
CHWMA for alleged goundwater violations.62 

In Colorado u. D e p a v t m t  of the Anny,63 the Colorado District 
Court heid that Colorado WBS in the best position to ensure a tho- 
rough cleanup because the federal agencies involved had conflicting 
interests.a'The Colorado District Court rehed on section lZO(al(4) of 
the CERCLA, which ensures that state law will control a t  federal 
facilities not on the NPL.66 After the EPA subsequently listed Basin 
F on the NPL, the United States asked the Colorado District Court to 
reconsider its decision in light of the listing.86 The district court 
never ruled an the government's request, and the Army continued 
to  defy Colorado as the state issued another Basin F compliance 
order. 

Once Basin F appeared on the NPL, the federal government 
filed a new suit against Colorado in the Colorado District Court, 
seeking a declaration that Colorado had no authority to  enforce the 
CHWMA at  a CERCLA ~ 1 t e . 6 ~  The district court a g e e d  with the gov- 
ernment's contention that the restriction on pre-enforcement 
review found in section 113(h) of the CERCLA barred Colorado from 
enforcing its hazardous waste laws at  the Rocky Mountain Arsenal.Bs 

On appeal, the Tenth Circuit disagreed with the district couTt.69 
Crucial to the circuit court's holding was its belief thaz if it found for 
the Army, such a d e a n o n  would effectively eviscerate the RCRA. in 
favor of the CERCLA, where no evidence existed that this was Con- 

s w  proceeding tiat m u l ~  be more Bkeb. in the long run. t o  achieve B 
more thorough cleanup 

Id 
8'42 U S C 5 862O(a1(4j 
i664Fed Reg 10.512 LO,blb-lO,bl6Ihlar 13, 1880) 
"hiredSrater% Colorado 1981 IVL 103.619 
*aid Section 113[h) of the CERCLA states that "In10 federal coull ahall have 

junsdicfion under Federal Law t o  revieh any Challenges t o  rernoial or remedial 
action Yleefed under section 9604 of this n t l e ,  or 10 review any order issued under 
9ection8B061a)of this title " 42 U S C 5 8613(h) 

' ~ C n l f e d S f a t e s ~  Colorsdo. 98OF2d 1566[lOrhClr 1883) 
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5ess 's  intent "'Courts are not a t  liberty to pick and choose among 
con5essianal enactments, and when two statutes are capable of co- 
existence, it is [our] duty . . . absent clearly expressed congressional 
intention to the contrary, to regard each as effective'"70 Because 
the circuit court read the CERCLA's pre-enforcement review section 
as implicitly repealing the RCRA, it attempted to construe the 
CERCLA in a manner that would not sacrifice the RCRA.71 

D. The Emth Circuit'sDecision 
1 .  Colorado's RCRA Suit Not a "Chalienge"-The B n t h  Circuit 

initially held that Colorado's efforts to enforce the CHRYA did not 
constitute a "challenge" under section 113(h) of the CERCLA.72 The 
CERCLA does not define the term "challenge "73 Absent a congres- 
sional definition of "challenge;' the circuit court turned to other 
sections of che CERCLA for mtelpretwe guidance 

The Tenth Circuit focused on section 302(d) of the CERCLA, 
which states that "[nlothing in [CERCLA] shall affect or modify in 
any way the obligations or liabilities of any person under other Fed- 
eral or State law. . "74 The circuit court read this "savings provi- 
sion" as Congress's clear intent that the CERCLA was designed to 
work with, and not repeal, other hazardous waste laws ' 5  Bolstering 
this interpretation, the circuit court pointed to  section 114(a) of the 
CERCLA, which states that "[nlothmg m [CERCLA] shall be con- 
stmed or interpreted as preempting any State from imposing any 
additional liability or requirements with respect to the release af 
hazardous substances within such State."76 The circuit court held 
that proscribing Colorado's law under the CERCLA's pre-enforee- 
ment review restrictions would violate section 114(a) of the CERCLA 
because it would prevent Colorado from imposing additional liability 
on the government." Consequently. the Tenth Circuit found thar 
Colorado had RCRA authority over the Basin F cleanup 

Turning to its own junsdictmn, the Tenth Circuit returned to 
the limitations on federal court jurisdiction found m section 119(h) 

"id "When Conpeai has enacted f r o  rrafufei =hxh  appear to conflict. ?+e 
musf attempt Lo coniifme their proulsmns harmonmusly' id (csing \eganroft  \ 

Samuels, 933 FZd818 819i10th Cn 10011, d?d  113 S Cf 1110 (18031 
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of the CERCLA. The circuit court examined the legislative history of 
the section that indicated that Congress intended to "prevent pri- 
vate responsible parties from filing dilatory, interim lawsuits which 
have the effect of slowing down or preventing the EPA's cleanup 
activities"'9 The circuit court concluded that a state's efforts to 
enforce Its awn hazardous waste laws at  a Superfund site were not 
necessarily a "challenge" precluding pre-enforcement review.80 
Because Colorado did not want to delay or halt the cleanup, but 
"merely [sought] to  ensure that the cleanup [was] in accordance 
with state laws," its RCRA enforcement action was not a "chal- 
lenge."81 The circuit court found that sections 114(a) and 302(d) of 
the CERCLA expressly preserved the state's ability to enforce its 
laws not amounting to a "challenge."B2 

In reaching its conclusion, the Tenth Circuit distinguished the 
two leading cases interpreting section 113(h) of the CERCLA. The 
circuit court found Schalk u. Reillye3 distinguishable because the 
plaintiffs sued under the CERCLA's citizen suit provisions4 to force 
compliance with the National Environmental Policy Act of 1969 
(NEPA).8S It also reasoned that Schalk did not apply to  United States 
v. Colorado because Colorado had not sought to enforce Its laws via a 
CERCLA citizen suit, which is barred "where a remedial action is to 
be undertaken at  the sne."e6 

The circuit court also distinguished Boarhead Cow. u. 
Ericbon,B' in which B responsible party sued under the National 
Historic Preservation Act88 to Stay a CERCLA cleanup.B8 The Tenth 
Circuit reasoned that Boarhead did not apply to United States v. 
Colorado because the plaintiff in Boarhead sought to delay the 
cleanup contrary to Congress's intent in enacting section 113(h) of 
the CERCLA.80 Additionally, the Tenth Circuit found that Boarhead 
did not present a situation where proscnbing pre-enforcement 
review would have prevented the state from imposing additional 

7gid ( ~ u o f m g  H R REP XO. 263(1), 99th Cong , 2d Sesi. 260 (19861. rmntcdin  
1986 U S S C A E 2835.2041) 

Bold 
-lid 
B*id 
"Schalkv Reilly, 9OOF2d LO91(7fhCir] cwt dented, 498U S.081 (IS901 
8'42 L1 S C 5 9659 
~jNalionalEnvironmenfalPohey 4er of 1069.42 U S  C $5 4321-43706(1988] 
aa42 C S.C. 8 961XhX4) 
B7BaarheadCorp Y Eriekaon. 923F2d Loll (3d Cir 19911 
BINationdHiptorrcPreiervalionAef. 16U S C 5470(1888] 
BBBoorkaod. 923F2dar  1021 
"L'mledStafesv Colorada.980FPd 1565. 1677(10thCa 19831 
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liability for the release of hazardous substancesel or "affect or mad- 
ify in any way the obligations or liabilities of any person under other 
Federal or State law.'' dealing with hazardous substances 92 Accord- 
ingly, the Tenth Circuit did not apply the reasoning employed by the 
United States Court of Appeals far the Third Circuit (Third Circuit) in 
Boorhead. 

Once the Tenth Circuit heid that the CERCLA contemplates a 
situation where bath it and other hazardous waste laws such as the 
RCRA apply at the same rime, the circun court found that section 
113(h) of the CERCLA did not bar the circuit court from exercising 
jurisdiction. Eren though It answered the questions of whether the 
CHWM.4 applied at the Basin F cleanup and whether the court had 
proper jurisdiction. the Tenth Circuit examined RCRA citizen s u m  

2. RCRA Citazen Suits (it Superfund Clearzups-The Tenth Cir- 
cuit also heid that section 113(h) of the CERCLA did not conflict 
with the RCRA citizen suit provismn.93 The RCRA allows citizen suits 
in two circumstances (1) to  enforce the requirements of the RCRA. 
and ( 2 )  to force action when an imminent hazard e x i s t ~ . ~ 4  Imminent 
hazard suits brought under the RCRA are barred where a CERCLA 
response action is underwar 8% 

The Tenth Circuit reasoned that because Congress expressly 
prohibited RCRA imminent hazard citizens suns a t  CERCLA sites, 
but did not bar citizen suits to  enforce RCRA requirements, Congress 
intended to al low RCRA citizen enforcement suits at Superfund 
cleanups.@6 Therefore, Colorado could have chosen to sue the Army 
under the RCRA's citizen enforcement suit RT The circuit court rec- 
ognized this as dicta, but stated that "our discussion of this provision 
1s relerant to our determination that the Congress did not intend a 
CERCLA response action to bar a RCRA enforcement action. 

3. State Court Jurhdictzon-In addition to  ruling on the state's 
ability TO force the Army to carnplg with state hazardous waste laws, 
the Tenth Circuit, agam in dictum, indicated that the State could 
enfarce its compliance orders in state court.g8 The circuit court firs1 

" 0 6  

*8Lni l edS io tr i~  Caiorado 800F2dar1576 
SSId ar 1579 'Colorado can reek enforcement of the final amended campll- 

ance order m state eoum Id See also Peters mpra nore 66 a t  10,421 
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examined the CHWMA, which allows the CDH to issue compliance 
orders.100 Suits to enforce the CHWMA must be brought in the state 
district court encompassing the area where the site is located."" 
Because the RCRA mandates that the Army must comply with the 
CHWMA,lOZ Colorado can enforce its hazardous waste laws at  Super- 
fund sites in state court.103 The Tenth Circuit reasoned that because 
section 113(h) of the CERCLA only prevents federal couTts from 
exercising jurisdiction, state courts are unaffected by the pre- 
enforcement review restriction. 104 

4. States A'otLinzited to the Applicable "?-Relevant A m r o p d a t e  
Requirements IARARs) Process-During the CERCLA process, states 
have the ability to participate in the formulation of a remedial plan 
through the ARARs process.l0j The federal government argued that 
the proper role for states during a CERCLA cleanup is limited to the 
ARARs 105 The Tenth Circuit disagreed, stating that although the 
ARARs process was meant to involve states in hazardous w a t e  
cleanup decisions, nothing m the CERCLA suggests that states are 
limited to  that pracess.107 The circuit court noted that the ARARs 
process did not exist until 1886, and that Congress therefore could 
not have intended for the ARARs to be the sole means of state 
involvement when it left the "savmgs provision" and section 114 of 
the CERCLA alone when it added the ARARs  process.^^^ The Tenth 

L"CoLa REI  STAT § 25-15-308(2j(a)(Supp 1993) 
" ' Id  B§ 25-l5-305(2Kb)lSupp 1993) 
10242 S C g 6961(a) ' Each department. agency, and mSTrumenfahfy of the 

engaged ~n any a~f i i l ty  resulting, or which may result, m 
the disposal 01 management of sohd warre 01 hazardous "ute s h d l  be subject io, and 
comply with, all Federal. Stale. mfenfate. and local reguiremenfn , " Id (;nitad 
StoLs% Colorado. 990F2daf 1178 

Federal Government 

103CnztedSfahsil Colorado. SSOFZdar 1578 
L n ' M  
losLWith respect to any hazardous substance. pollutant or  confam- 
inam that will iemaln onnte. If any promulgated standard, require- 
ment,  criteria. or hmifafion under a State environmental or faeihfy m n g  
law that IS more stringent than that of any Federal standard, ~eqmre- 
menf, cntena, or hmlfation conrdned in a p r o ~ a m  approved, authorzed 
OT delegated by the Admlnlrfratorunder B statute i8 IegaUy apphcable 
t o  the harmidaus substance or  poUutant 01 contaminant concerned or is 
relevant and appropriate under the c l i c ~ m s t ~ n e e s  of the release shall 
requse at the complefron of the remedial action. a lewl or standard of 
Control for such hazardour substance or pdlutant or contaminant which 
at least attains such le~slh aoohcable 01 relevant and aoorooriate stan- 
dard 
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Circuit also returned to the notion that sections 114 and 302 of the 
CERCLA illustrate Congress's intent that the CERCLA was meant to  
work with other laws Therefore. the ARARs could not be the sole 
means of state input 110 

5. The P e m i t  Dilemmo-Finally. the Tenth Circuit addressed 
the government's contention that Colorado required a permit for 
the Rocky Mountain Arsenal cleanup in cantrwenrian of the 
CERCLA.lLL The law prohibits federal, state, and local governments 
from requiring permits far CERCLA cieanups.112 The Tenth Circut 
held that Colorado did not require the Army to obtain a permit, but 
instead required it to update its existing RCRA perrnit.113 Because 
the  state was not requiring a CERCLA permit, it did not violate the 
CERCLA's permit ban 114 

In L h f e d  States F. Colorado the Tenth Circuit attempts to har- 
monize the  RCRA and the  CERCLA. In doing so, the circuit court has 
created several problem areas destined to  increase until Congress 
makes some fundamental changes to  the  CERCLA. C'ntii then. the 
decision a t  best interjects more uncertainty Into an already confus- 
ing statutory scheme 

111. The Impact af Cnifed States v. Cdorada 

Until the  Tenth Circuit rendered its decision in Cnited Stares u 
Colorado, the issue of CERCLA pre-enforcement review had been 
clear. Caufls lacked the ability to review any claims that citizens or 
PRPs raised that affected Superfund cleanups. The language of EBC- 

tion 113(h) of the CERCLA appeared unamblguaus-"any chal- 
lenge" seemed to cover any c lam that anyone could raae. In any 
event, courts could point to legisiatwe history indicating that Con- 
gress knew what it was domg when it chose to bar the courthouse 
door to speed hazardous waste cleanups 115 Two key legislative 
pointmen on the issue of review timmg both gave neariy identical 

'"'Id 
" o l d  
" ] I d  at1682 
- 1 9 4 2  U S C 5 B62l(e) 'KO Federal, Stare or locsl permit shall be required for 

the portion of an) remmal or remedial action conducted enfsel) on nfe. where such 
remedial action IS selected and carried out 2n compliance with [CERCI..<] ' Id 

~"(lnztadStoirsi Colorado. 89OF2daf 1592 
"'id 
L"IPer1ein v Lnrfed Stares 746 F Supp 887. 883-84 ID hlinn 18801 Stare- 

men18 by members of both the Hause and Senate conference commltfeeb that drafted 
[the C E R C M  amendment adding the bar to P T ~  enforcement le\LeWl leflecl the 
lnlenl fh8t [the ~ecflonl apply broad13 ' id 
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statements indicating that section 113(h) was meant to Cover all 
lawsuits, under any authonty.l'e 

United States v.  Colorado trades the formeriy clear language 
and congressional intent for uncertainty in review timing. First, the 
Tenth Circuit's holding apparently extends to private partles seeking 
to enforce the RCRA at  Superfund sites. Second, the application of 
the circuit court's reasoning is not limited to the RCRA, but applies 
to state laws as well. Third, the circuit court did not Limit itself to 
federal facilities. Finally, United States v.  Cobrado avoids the most 
important issue-who 1s gomg to manage hazardous waste cleanups. 
Congress should flex its legislative muscle to  ensure that everyone's 
role in hazardous waste cleanups is better defined. Congress should 
begin this task by clarifying the scope of section 113(h) of the 
CERCLA. 

A. Private Party E n f o r c e n t  

In United States v. Colorado, a state was attempting to compel 
the Army to comply with state laws. However, the Tenth Circuit's 
holding that section 113(h) of the CERCLA does not bar federal court 
jurisdiction over a RCRA-based claim concerning a CERCLA site Is 
not limited to  lawsuits that states may bring. Instead, the decislon 
appears to allow anyone with standing under another statute to 
bring a lawsuit. The circuit court States that "RCRA citizen suits to  
enforce its provisions at  a site in which a CERCLA response action is 
underway can be brought prior to the completion of the CERCLA 
response action.''117 Thus, private parties eligible to sue under the 
RCRA apparently are free to seek enforcement of state RCRA laws at  
Superfund sites. No language in the opinion suggests that the court 
would have decided differently had the plaintiff been a private 

Accordingly, that the United States Court of Appeals for the 
Eighth Circuit [Eighth Circuit) has rushed to distinguish United 
States 2). Colorado on the grounds that it is limited to  a state-brought 

party. 

'"Senatormurmondsfatedfharthe ~ectlanwos 
intended t o  be comprehensve. It  eoveri all I ~ W I Y ~ B .  under m y  author- 
I ty  concernma the reapome action8 thnt %re performed by the EPA. . . 
Tnhe iectlon dro covers all I%ues that could be constrved B challenge to 
the response, and limits those challenger to the opportudtlea swclflcPUy 
sei fmth m the beefion 

132 Cam REC S14.828 (daily ed Ocf 3,  18861 Cmnpars Representative Gllekm~n'a 
statements that "Illhe flming review reefion eovea all lawsuits, under m y  aufhodty, 
concemw the r e s ~ o r w  action8 that are performed by the EPA " I32 Covo REG. 
HQ,68Z(dailyed Oct.8,  1886) 

LL'UnztedSlates~. Coimado. 880F2dst1677 
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RCRA SUlt 1s puzzling 118 In ArkariSaS Peace Center 2: Arkansas 
Department of Pollution Control and Ecology, the plamtlffs sued 
under the RCRA to prevent rhe incineration of waste at a Superfund 
site ' l e  The Eighth Circuit refused to  exercise jurisdiction in 
accordance with the Tenth Circuit's reasanmg because "[iln spite of 
United States v. Colorado, Arkansas Peace Center is met with the 
piain wording of Section 113(h)."L2° In interpreting the restnctmn on 
pre-enforcement review the Eighth Circuit quoted with approval 
the language of Schalk L, Reilly stating that "challenges to the pro- 
cedure employed m selecting a remedy ner'ertheless impact the 
implementation of the remedy and resuit in the same delays Con- 
gress sought to avoid by passage of the statute'' 'S1 The Eighth Cir- 
cuit's opmmon focused on preventing interference with CERCLA 
cleanups, it did not flnd who brought the Suit dispositive m deter- 
mining nhether it had jurisdiction under the CERCLA. 

Does the CERPLA bar actions interfering with CERCLA 
cleanups" The answer is "no" Courts have honed~in on the word 
"challenge;' although the CERCLA does not define the term. To 
properly define "challenge;' courts have looked to the stated aim of 
CERCLA-to promptly clean hazardous waste sites 122 Accordingly. 
courts have refused to grant pre-enforcement revlew where the 
rev~em would delay cieanups.123 The Third Circuit recently refused 
to create B broad rule allowing judicial review when faced with 
challenges under CERCLA section 113(h)(l)'s exception to the gen- 
eral pre-enforcement review bar 124 Instead, the circuit court looked 
to CERCLA Section 113(h)(4)'~ citizen Suit exception to  determine 
what constitutes a "challenge "125 The court found that even where 
a cleanup is angoing. courts may issue an injunction under the citi- 
zen's suit exception where "irreparable harm to Public health 01 the 
environment LS threatened."lZa Additionally, the Third Circuit fur- 

' La Adaniar Peace Center I Arkamas Dep f aP POllYllon Control and Ecolok, 
S L R- 3603 [Jan 7 999 F 2 d  1212 1217 18th C n  1893). petlaonfor cmt ,filed. 62 

lW4) 
"Bid 
'?Old at 1215 
JZlId at 1217 Iwatlng Schalk Y Reilly 900 F2d 1081. 1097 17th C i r )  CPI~ 

denid 495 U S 881 (18901 
1?pDlckerson v Adrnmmstrator, EPA, 834 F2d 874 978 111th Ca 1887) 
L'3ihlted Stalas j_ Cobrado, gS0 F2d at 1576 See O l i o  Reardon % Dnlted 

La'Dmfed Slateir Pnncefon-GammaTeeh , 31 F 3 d  138(3d Cir 1984) 
Slates 947F2d1509. 15131lsfCa 1991). 
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ther limited preimplementation review to substantial claims.lz7 The 
United States Court of Appeals for the h r s t  and Fifth Circuits also 
reasoned that Congess intended to avoid other dilemmas by creat- 
ing B pre-enforcement review restriction: 

Although review in the case at hand would not delay 
actual cleanup of hazardous wastes, It would force the 
EPA-agamst the wishes of Congress-to engage in "piece- 
meal" litigation and use its resources to protect its rights 
to recover from any [potentially responsible party] filing 
such a[n] action . . . Moreover, the crazy-quilt hrigation 
that could result . . could farce the EPA to confront 
inconsistent results. 128 

When the courts speak of delay and inconsistency, they are talking 
about interfering with the CERCLA process A "challenge" then can 
be thought of as an action interfering with a CERCLA cleanup-an 
action the pre-enforcement review restriction sought to minimize. 
By "shooting first and asking questions later," Congress intended the 
EPA to have "full reign to  conduct or mandate uninterrupted 
cleanups for the benefit of the environment and papuious.''lzS That 
Congress chose to bar "any challenge'' demonstrates that it decided 
to focus on cleaning sites first and then litigating. While this 
approach could lead to multiple cleanups where the first remedial 
action is found inadequate, it ensures that sites will be made less 
hazardous. The le@slatwe histoly does not speak of any  concern^ 

about the costa to the responsible parties (including the federal gov- 
ernment), but instead focuses on quick cleanups. 

The Tenth Circuit's decision emphasizes litigating first, cleaning 
later. The Tenth Circuit's decision likely will lead to piecemeal Utiga- 
tion and inconsistent results. Instead of handling issues surrounding 
a CERCLA cleanup at  one time. courts will face a series of separate 
suits from varying interest gmups concerning the same cleanup. 
Because anyone with standing under another statute will be able to 
sue, the number of suits is likely to be considerable as interest groups 
press for stricter state cleanup standards at Superfund sites. These 
suits will require government attention and I ~ S O U I C B S ,  and delay 
cleanup until the matters are resolved. Given the limited amount of 
personnel that the government has to devote to these cases, and, in a 

~ ~ ~ l d .  at 147 'Our holding does not mean that fduolous Uflgatlon wlU be per " 
mltted to delay Critical cleanup efforts Courts muat be wary of dilatory tactics 
id. 

" B R e a r h ,  947 FZd at 1513 (quafmg Voluntary Purehmmg Groups. h e .  v 

nQ Voluntary Pvrchasing Groups, 888 FZd at 1386-87 (quofmg B R. MacKay d 
R e l l l ~  88QFZd 1380, 1380(6thClr 188811. 

Sons, hc. v Lmled States. 633 F Supp 1280. 1292 ID Utah 1886) 
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lesser sense, the government's limited budget, the cost of allowing 
interference with CERCLA cleanups outweighs any benefits. 

B. State Hazardous Waste Laas 
Private parties are not h m m d  to suing under the RCRA to 

impact a Superfund cleanup under the Tenth Circuit's anaiysis.13@ 
These parties also can use state hazardous waste laws to the same 
end. Where a state statute provides for citizen suits, private parties 
with standing will have the means to  enforce stme iaw concerning a 
CERCLA site without relying on state government A CERCLA 
action-even a cleanup undertaken cooperatively between the fed- 
eral government. a state and PRPs-could face interference from 
private parties asserting state hazardous waste law claims m stare 
court. This stems from the CERCLA's failure to distinguish a state- 
brought action from one brought under state law 

Additionally, states have different hazardous waste schemes 
Texas, for example, puts additional restrictions on injection wells131 
and haulers of waste from ail and gas driiiing.132 Stares often have 
varying definitions of what qualifies as a hazardous waste. Montana 
excludes materials subject to  its strip mining reclamation law from 
its hazardous waste law 133 New Mexico exempts substances covered 
by several federal pollution control laws.134 These laws aften vary 
from the federal hazardous substances laws. Under United States a 
Colorado, private parties would be able to sue m state court to 
enforce these laws This creates a situation where CERCLA responsi- 
ble parties face the prospect of being brought into federal court on 
federal c iam-that  IS ,  the CERCLA and the RCRA--and an entirely 
separate battle over state hazardous waste laws in state courts. 
Transaction costs multiply each time responsible parties are required 
to appear lil court to determine cleanup standards. Both the govern- 
ment and private parties pay for such a complex scheme 

Administrators and subjects of such Law must invest more 
in order to  learn what it means, when and how it applies. 
and whether the cost of complying with it are worth 
incurring. Other costs . . include those related to bargain- 
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ing about and around the system's rules and litigating over 
them.1s6 

These costs are not worth the return of slower cleanups. No evi- 
dence e m t s  that the sites will become any cleaner. And taxpayers 
would end up paying for more of the cleanup as responsible parties 
go bankrupt from litigation expense. 

Bringing the federal government into state court presents 
procedural problems as well. The federal government would be 
unable to petition for removal to  federal court. In Znternatzonal 
Prmte Protectionhague u. Administrators of Tulam Educational 

the Supreme Court held that the National Institutes of 
Health. a federai agency, could not remove the case to  federal court 
because agencies are not withm the scope of the federal removal 
~ t a tu t e . ' ~ '  The Supreme Court held that despite any assertions of 
sovereign unrnunity that a federal agency may make, state courts 
are competent to determine jurisdiction.13s Determining whether a 
federal agency could be brought before a state court was sufficiently 
straightforward that a state court-even if hostile to federal inter- 
ests-would be unlikely to disregard the iaw.138 Therefore, federal 
agencies face no undue prejudice from being brought into state 
COUrt. 

Under the Tenth Circuit's approach, private parties and the 
federal government would be forced to slug it out in both venues- 
an inefficient allocation of judicial resources that could lead to 
lengthy delays in CERCLA cleanups. Congress should amend the 
CERCLA's "savings provision" and section 114(a) to  define states' 
roles better This could be done by amending the CERCLA to clarify 
which state substantive and procedural requirements must be satis- 
fied. Failure to abide by these requirements would allow citizens or 
states to bring an action within one of the five exemptions to  section 

188Peler H. Schuck. Legal Cmplezity. S m  Cawex, Cansspumces, and Cum,  

L381nternationai Pnmate Pmtecfion League Y.  AdrnmisliatOrs of ""lane Eduea- 

j3'28 U.S.C 5 144Z(aXl) (1088) dictates when an action against federd officers 

A eivd action 01 cnminai p m s e ~ u f i m  commenced In a state COYR agamt 
any of the faUawlng perions may be removed by them t o  the diifllel 
eOYr t  of the United States for the dlslnCL and dlvlslon ernbraelng the 
place wherein ~f i s  pendmg: (1) Any officer of the United States 01 any 
agency thereof, or peraans acting under him, for any act under color of 
such Office or on accmnl of any nght, title or Bufhonfy claimed under 
any Act of Congess . . 

4 2 ~ ~ 1 ~ ~ ~ . i , i n ( o e ~ . 1 0 0 2 )  

tionalfind, 111s CL 17W(lO81) 

may be removed 

Id 
L38lnMnolianol~~&Plafpcfioniaogup, 111s Cf 81 1708 
)"Id. 
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113(h) of the CERCLA.l+n Because the iead agency aou id  have n o -  
lated one of the requirements of the CERCLA, suits brought under 
the CERCLA citizens wi t  provision would not be barred unless the 
suit concerned a removal acrivity where the government was under- 
taking a mare extensive remedial action. This would speed the 
cleanup by reducing interference and clarifying haw state laws mesh 
with the CERCLA cleanup process. 

C Site Ounership 

The Tenth Circuit also fails to distinguish between sites oaned  
by the federal government and those owned by private parties For 
owners of RCRA sites also undergoing a Superfund cleanup. the 
Tenth Circuit's decision allows for the prospect of state actions to 
enforce the RCRA or other state laws, and the poiabihty that pn- 
"ate parties will sue to enforce state laws Under the Cnited States zi. 
Colorado scheme, owners could be brought into federal and state 
courts and forced to defend several lawsuits. As their resources 
dwindle from litigation expenses, Superfund will have to pick up a 
larger portion of the remediation tab The end result IS likely to be 
judgments for massive liability agarnst responsible parties. but little 
or no funds to pay for delayed cleanups In the end, taxpayers will 
be forced to  pay for the legal squabbling However, the practical 
impact 1s likely to be much smaller because most hazardous waste 
cleanups are handled under either the RCRA or the CERCLA, but not 
bath 'I1 

The federal gorernmenr would like. as it argued before the 
Tenth Circuit. far all involved parties to be forced LO the table during 
the ARARs process. 142 This would consolidare the medley of federal, 
state, and locsl standards into a single standard TO be applied ar the 
site Again. this could be done by amending the CERCLA to set forth 
the state standards that must be fallowed. Subsequent violations of 
these requirements nould allow "any person" TO sue to enforce 

""42 U S C 8 Bfi13(h)(41 'An actmn under sectmn 8658 of thli fltle (relatmgro 
citizen8 suits) allegng that the removal or remedial action taken x s  in %lolaIlon 
of an) requirement of this chapter" Id Section 310 of the CERCLA Cants an) 
person the right to  commence B civil s u l  against any person in imlatlon of any 
standard. regulation condition requirement or order' under the CERCL.4 Id 5 
B f i W a )  

1aIThe EPA I policy Is t o  defer l isting canrammafed sites on the NPL If  the alfes 
can be cleaned under the RCRA to ' avoid dupliearive ~c t lons .  maxlmlze the  number 
of cleanups m d  help presene [Supelfund] " 54 Fed Reg 41,000, 41,001-06 (Oet I 
1858) See ais0 lpache Polrder Co 3 United States. 868 F 26 66.  68 (D C Clr 1889) 
(decrsron whether io  use RCRA or CERCLlis a polic\ queifion apprapnate for EPA to 
determine 

"~LnrledStaferi Colorado 900FZd 1565, 1550-61 (IOthClr 1083) 
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them and not be barred by section 113(h) of the CERCLA.1'3 Clarify- 
ing haw state hazardous substance laws work with CERCLA 
cleanups would insure that state concerns are met while preventing 
dilatory lawsuits from impeding remediation. 

D. Reconciling State andFederal Roles 
The last issue raised in United States v.  Colorado deais squarely 

with the roles of the states and the federal government in hazardous 
waste management. In the case of the Rocky Mountain Arsenal, 
Colorado was the  first government to insist an cleanup.14' The 
CERCLA cleanup came twelve years later.146 In United States u. 
Colorado, the conflict over who came first surfaced in the federal 
government's assertion that Colorado was requiring a permit for 
cleanup in contravention of the CERCLA.146 The state argued that it 
was only requiring the Army to update an exlstmg RCRA permit to 
include "ail units currently contaming Basin F hazardous waste."147 
The Tenth Circuit pointed out the conflict between the CERCLA's 
ban an permits and sections 114(a) and 302(d) of the CERCLA.148 
However, rather than attempt to read the three sections harmo- 
nmusly, the circuit court found that the state was not requiring the 
A m y  to obtain a new permit, but instead update its existing one. 

This is a way of recognizing Colorado's prior interest and efforts 
in the Rocky Mountain Arsenal. The circuit court could not reconcile 
the CERCLA's permit restriction with the savings provision'50 and 
section 302(d) of the CERCLA'6' because the CERCLA is hopelessly 
ambiguous on the subject The law pulports to preserve state rights 
in the savings provision's2 and Section 302(d) of the CERCLAlS3 
while a t  the same time hobbling state actions in the farm of section 
113(h)'s restriction on pre-enforcement review154 and section 

"342 C S C 84 0613(h1(4), 8668(aj 
LaLColarado ibued three cease and desist orden m 1875 Peters. mp~o note 56, 

" 6 t ' ~ i i e d S t o t e ~ ~  Colmado, 890F.2dat1572 
"OId at 1682 See 42 U S  C B 8621(el(lI which state8 ' 30 Federal. Stale. or 

local PelmlI shall be required for the ponion of any removsl or remedial action 
conducted entsel) onsite, where such remedial r el ion Is selected and carried out LO 
comphancewlfhthx iecfion' 

at 10,420 

"'LhitedSlafesv Colorado 980F2dat 1682 
" % I d  
'*mid. 
'"42USC §8614(aI 
Ill id 8 8662(dl 
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lZl(e)(l)'s ban on permit requirements.1~6 Consequently, the exact 
roles of the federal and State governments are unclear. 

If United States v.  Colorado has a redeeming quality, it is that it 
paints Out this conflict in the most severe way. The Tenth Circuit 
tiptoed through the CERCLA and the RCRA in an effort to  preserve 
state rights in hazardous waste cleanup In the process, it left some 
large divots. It may have done so contrary to  the intent of the law- 
makers who created the CERCLA. And then again, it may not have. 
The CERCLA and Its IegAatwe history offer little help. One of the 
CERCLA's COSPOLIEO~S stated that IT "establishes an admittedly cam- 
plex, and very probably confusing, mechanism which allows for the 
preservation of these [state] laws and prevents uniiaterai action to 
override them."lJ~ The statement suggests that state laws have a 
proper role in CERCLA cleanups, but that same action-other than 
"uniiacerai ac tmf -may  be taken to trump them As such, the 
statement is of little value Except for the Tenth Circuit, courts that 
have wrestled with this dilemma reluctantly have allowed the 
CERCLA 50 have the upper hand. "By applying (section 113(h) of the 
CERCLA to other iaws] the Court is frustrating, to a certain extent, 
the purposes underlying those statutes. . . These statutes simply do 
not fit together neatiy.''te7 Allow-ing the other laws to control 8s the 
Tenth Circuit did, however, practically eviscerates Section 113(h) of 
the CERCLA I58 The result either way 1s unacceptable To remedy 
this, Congress should return to the notion that the RCRA is preventa- 
tive, and the CERCLA is curative. "We should view the RCRA as the 
means to avoid the necessity of the CERCLA in the future-not as a 
hobble on the legs af CERCLA's progress ' ' 1 6 0  This would do much to 
cianfy the roles of states and the federal government while ensuring 
consistent cleanup IISUICS. 

IV. Canciuslon 

The Tenth Circuit's analysis offers more than the opportunity 
for states co enforce their hazardous waste iaws United States 0. 
Colorado creates the means by which any private party can assert 
state law claims against owners of Superfund sites, whether they are 
the federal government, private parties, or states. The resuit of such 
expanded opportunity for litigation wiii be higher transaction COSTS 
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far  everyone involved without the benefit of speedier cleanups or 
consistent standards Additionally, the case illustrates the muddled 
roles of states and the federal government in Superfund cleanups. 
Until Congress restores order to this situation, taxpayen can expect 
to continue to pay blllions for cleanups proceeding at  snail's paces. 

To remedy the situation, Congress should do the following: 

1. Amend the CERCLA's pre-enforcement review section 
to provide that claims under state and federal laws may 
not be reviewed during cleanups. 

2. Amend the CERCLA's savings provision and section 
302(d) so that they are inapplicable to  state hazardous 
waste laws. 

3. Replace the ARARs with better articulated rules as to  
which state laws apply to Superfund cleanups. 

These changes would restore the CERCLA's role as the nation's 
top hazardous waste remedial Statute. The RCRA would continue to 
serve its role of preventing hazardous waste nightmares. More 
importantly, emphasis would again be placed on completing cleanups 
as quickly and efficiently as possible. Although the DOD i s  allocating 
large amounts of money to  clean up bases, the quantity of funds 1s 

lunited. The Superfund and the amount pnvate parties possess to 
pay for cleanups is limited as well Ensuring that each dollar is used 
to buy the maximum resource restoration feasible requires changes 
in the present RCRA-CERCLA relationship. Unfortunately, LTnited 
States u. Colorado3 state-law focused approach is the wrong way to 
achieve these goals. 
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UNDER THE BLACK FLAG: 
EXECUTION AND RETALIATION 

IN MOSBY'S CONFEDERACY 

MAJOR WILLIAM E BOYLE, JR: 

I Introduction 

Near the northern Virarna village of Rectortoan, the rwenty- 
Seven Union soldiers stood in stunned disbelief as the lorter). began 
The winners would live, the losers would die at The end of a rape. 
Each soldier was required to  draw a slip of paper from a brawn felt 
hat. Seven were marked. the rest were blank Aware that this 
autumn Sunday morning of Kovember 6. 1864, might be their last. 
some wepr openly. Others begged to be spared Still others seemed 
unable to comprehend the reality of impending execution Almost all 
prayed, fervently imploring Gad that He allow this cup to pass 1 

The Confederate leader, Lieutenant Colonel John Singleton 
Masby. having ordered the drawing, left the immediate scene The 
selection process began. A southern soldier stopped in front of each 
Union prisoner and. holding the hat above eye level, requested that 
he draw a slip. Those pulling a marked slip were ordered to the aide 
and placed under close guard A lieutenant, J C Disoway of Neir. 
Yark. and six pnvates drew marked slips. Of the privates, one was a 
newsboy-his soldier's task was to vend newspapers to the Army 
Informed of his having drawn a marked slip. Lieutenant Colonel 
Mosby ordered the boy released and a second drawing conducted to 
fill the now vacant seventh slot Again the hat moved down the line, 
and this time an  older prisoner drew the final death warrant.' 

The seven condemned men were led on horseback in the direc- 
tion of the Union lines. because Mlosby wanted them hanged where 

.Judge Advocate General J Corns. Unrfed States Army Currenll) assigned u 
Chief. Adminisfratlie La- Fort Eusts. Vrrgrua B S 1077, Umvenny of Vuania, 
J.U , 1883, U'ashmgton & Lee U n l r e m f )  LL \I , 1881, The Judge Advocate General's 
School. Unrfed States Arm) Farmed) assigned as an Assistant Professor in the 
Department of Law atthe Uruted State3 MldUtan Academy, 1891-84 Trial Counsel and 
Chief of Mdtan Ju~fice. 326 Army A n  Defense Command. Darmrtadt. Federal 
Republlc of German). Defense Counsel and Legal Assistance Attorney, Fort Lewlr. 
Washington 1084.87 This ~nie le  was unlren while the author was a member of the 
USMA Law Department facult) The author wishes t o  thank the members of the h a  
Department. especially Colonel william Harlan. for their suppon and encouragement 

IKEII\ H SIEPIL. REBEL nir L W E A ~ D ~ H E I O F J O H ~  S I M L E ~  ~ i o s s r  128 (1083) 
$JoH\ H ALEXAVDEI I05m 5 ME\ 147 (10071 
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the  sight of their dangling corpses would create the greatest possible 
effect on the Union soldiers.3 

En route to the Berryvilie Pike, near the northern Virginia 
headquarten of Union commanders Major General Philip H. Sher- 
idan and Brigadier General George A. Custer, the condemned and 
captors met a Confederate raiding party, laden with Yankee pris- 
oners, led by one of Masby's officers, Captam R.P. Montjoy. Recag- 
nizing the doomed Union officer as a fellow Mason, Montjoy ordered 
the execution party to exchange him with one of Montjay's pris- 
oners The exchange accomplished, the prisoners resumed their 
journey through a rainy night, toward the Union camps. At some 
paint during the trek one of the prisoners, Pnvate George Soule, 
eseaped.5 

Arriving near Rectonown, the Confederate soldiers decided 
not to nsk moving closer to  the enemy. The executions now began. 
Union Sergeant Charles Marvin, who also escaped, described the 
event as follows: 

The first man was gotten up, his hands tied behind 
him, a bedcord doubled and tied around h a  neck; he was 
marched to a large tree beside the road, from which a limb 
projected. He was lifted in the air, the rope taken by one 
of the men on horseback and tied to the limb, and there he 
was left dangling. Two more were treated in the same 
manner.o 

However, the Confederate soldiers, finding hanging to be an 
intolerably slow method of execution. sought to  speed the process. 
The three remaining prisoners were lined up to be shot in the head. 
Sergeant Marvin's executioner's pistol would not fire, and Marvin 
struck his captor and escaped. The other two, both shot in the head 
and left for dead, survived.' The grim business finished, Mosby's 
men melted back into the Virginia countryside, leaving this note 
pinned to the one of the hanging bodies: 

These men have been hung in retaliation for an equal 
number of Colonel Mosby's men, hung by order of General 
Custer at Front Royal Measure for meaSure.B 
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.4lthaugh Confederate partisan leader John Singleton Masby 
ordered the execution, without triai. of Union prisoners of war, he 
did so m a proportionate retaliation for the s m h  execution on 
September 2 2 ,  1864, of seven members of his command by members 
of the Union Army What led to this ugly incident on the Berlyville 
Pike? Was Moiby, in ordering the executions, guilty of a war crime7 

II School, Jail, and the Law 

While the C w d  War offers any number of interesting and color- 
ful figures, perhaps none rivais that of John S Mosby, and certain11 
none arrived to prominence by a more cumus route. Born in 1833 in 
Powhatan County, Virginia, Mosby grew up near Charlattesville. Vir- 
ginia, where he enrolled at the University of Virginia in 1860. Even 
as a college student. he gave an indication of the aggressiveness 
which would characterize his years as B Confederate raider. 

While a student, Masby got into an altercation with George 
Turpm, a University of Virginia medical student with a reputation as 
a bully. Tulpin apparently had made insulting remarks about Some af 
the guests at a social affair hosted by Mlosby. When Mosby sought (in 
writing) an explanation of the perceived slight. Turpin responded 
rudely. The two then met-possibly by chance--at a iocai house 
where Mosby boarded Dunng the course of the confrontation that 
ensued Masby shot Turpin in the jaw. Mosbr was quickly arrested 
and jailed Fire feet and seven inches tall, and weighing no more 
than 125  pounds, Mosby had confronted-or been confronted bye- 
the considerably taller and heawerlhrpin.  Apparentlr however the 
self-defense issue was greatly disputed, and at a tnal heid m Chariot- 
tesville, the court convicted Mosby of "unlawful shooting" while 
acquitting him of the more serious charge of "ma l i c~ou~  shootmg."l0 

The court sentenced Mosby to twelie months in the Charlot- 
tesviiie jail. While a prisoner, he became friends with William 
Robatson, the attorney who had prosecuted Mosby on behalf of the 
Commonwealth of Virginia Mosby borrowed legal materials from 
Robertson and began to study law. Following his release after seven 
months m jail, Mosby continued TO study under the rutelage of 
Robertson.11 and nas admitted to the bar in 1864. He opened his 

*Id af23-24(nofing thsr terrimony stfrialeonfllefedon this point1 
)"Id ar10-11 
"The Uniienit,  of Virinia emelled Mmbv w e r  the Shootinr incident How 

ever. m 1816 the Lnner iay  b;stosedan Moiby a.medal and a eertifl>ate that cated. 
in pan. ' YOUR ALMA MATER h a  pnde m )our scholarly application in the da)s of 
your preporsernng ioufh 
1886) 

See THE LEPlCRi OF JOHN Mmsr 261 (A h l ~ l ~ h e l l  ed 
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practice in the southern Aibemarle County village of Howardsville, 
where he met Pauline Clarke, whom he married in 1857. 

111. R o m  Lawyer to Warrior 

In 1868, Mosby moved his practice to Bristol, Virginia. As the 
secessionist storm gathered fury in 1860, Masby argued, occasionally 
publicly, against deumon. President Lincoln's call on April 15, 1861, 
for 75,000 volunteers to  suppress the "insurrection" in South Cam- 
iina and Virgnia's consequent secession an April 17th altered 
Mosby's thinking. 

Enlisting as a private in a local militia company known as the 
Washington Mounted Rifles, commanded by Captain William E.  
"Grumble" Jones, Mosby later became a member of a regiment cam- 
manded by Colonel James Eweil Brown (Jeb) Stuart. Following 
Stuart's promotion to higher command, Captain Jones took corn. 
mand of the regiment. Mosby, now a first lieutenant, sewed as adjw 
tant. After Jones was replaced as commander, Yosby, who as adju- 
tant frequently had provided scouting services for Stuart, now 
joined the cavalier's staff. Stuart, now B brigadier general, found the 
intelligence provided by Mosby to be consistently accurate, and rec- 
ogmized the initiative and audacity often required to obtain it. Per- 
haps nothing did more to  enhance Mosby's worth in Stuart's eyes 
than the former's prominent role in Stuart's famous encirclement of 
Union General George B. McCiellan's army in June, 1862. 

In the spring of 1862 part of McClelian's army lay in a line 
extending from a paint several miles north of Richmond to near 
Wiiliamsburg on the Peninsula. General Robert E. Lee, in charge of 
the  defense of Richmond, desrred to  strike McClellan at several 
points simultaneously, but needed more precise mformation an the 
Union commander's positions to effect his plan. Stuart relayed this 
need to Mosby, who, after scouting McCiellan's nght ,  informed 
Stuart that it would be possible for cavalry, riding clockwise from 
Ashiand to the southeast, to nde completely around the federals. 
Stuart agreed, and, with Mosby present and acting as smut ,  Stuart 
and 1200 troopers made a three-day raid around McCiellan, losing 
but one man while capturing over 160 Yankee prisoners and destroy- 
mg Union Supplies. Stuart, the  acclaimed hero of this bold venture, 
did not forget the role that Mosby had played. 
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1V. Raiding m Virginia 

Mmby continued to serve as a scout for Stuart throughout the 
remainder of 1862, but m late December asked for, and received, 
Stuart's permission to  remain behind the enemy lines in northern 
Virgmia to conduct raiding operations. llosby began his partisan 
career with but a handful of men. Yosby s command, based m the 
Loudon and Fauquier counties m the foothills of the Blue Ridge 
mountains, soon grew to, but never exceeded. about 800 men 1 3  

Wosby began attacking Union outposts. intent on capturing 
prisoners, horses, supplies, and causing as much damage as possible 
In Februap, 1863, at Aidie, Virginia, Yosby attacked a federal cay- 
a l p  detachment sent to capture him. Surprised while dismounted 
and resting. the detachment lost nineteen taken prisoner 14 

Promoted to captain in March. 1863, Moshy, together with 
thirty men, attacked at Bnsrow Station, Virginia, dong  a railroad 
line used by Umon farces far supplies and the movement of troops. 
Mosby's men captured twenty-five federals.'6 Rail lines used b) 
northern forces were to remain a favorite target. Mosby frequently 
tore up rail and attacked the trains themselves In the "Greenback 
Raid'' of October 13-14, 1864, Mosby captured and burned a federal 
train that carried a Union payroll. General Lee succinctly described 
the results of the raid in a report to the Confederate Secreta9 of 
U'2.r: 

On the 14th instant Colonel Mosby struck the Baltimore 
and Ohio Railroad at Duffieid Station, destroyed a United 
States mail-train, consisting of locomotive and ten cars. 
and secured twentr prisoners and fifteen horses. Among 
the prisoners are two pagmasters, with one hundred and 
sixty-eight thousand dollars government funds. Li 

The federal government held the paymasters, Ruggles and 
Moore, personally liable for the loss of the money (which actually 
totalled 5173,000). and relief from liability came only after postwar 
suits m the United States Court of Claims After the war, Yosby 
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provided to Moore, a t  his request, a certificate acknowledging 
Masby's capture of the money.18 

Perhaps his most famous exploit occurred on March 9, 1863, 
when he captured Union General Edwin H. Stoughtan. Masby, as a 
rewit  of his operations, had attracted considerable attention from 
the Union commanders. A particular annoyance for Masby at this 
t m e  was Colonel Sir Percy Wyndham, an Englishman and member of 
the First New Jersey Cavalry, who had made numerous mounted 
efforts to destroy or capture Mosby's command. Learning that 
Wyndham and Stoughton, a cavalry brigade commander, were both 
present at Faidax Court House, Marby resolved to capture them. 
Entering the town in the dead of night, with "melting snow an the 
ground, a mist, and . . . a drizzling rain,"Zo Masby discovered that 
Wyndham had that evening gone to  nearby Washington, but man- 
aged to capture Stoughton as the  unfortunate commander slept. 
Mosby and the twenty-nine soldiers accompanying him escaped- 
with prisoners and a number of captured horses-without loss 2 1  

Stoughton's capture, and Masby's incessant lnterdictian of 
Union supply efforts and lines of communications, brought attention 
from the highest leveis.2z The Union Army intensified efforts to  
make the northern V i r w i a  counties of Loudon and Fauquier, and 
the area surrounding them-now widely known as "Mosby's Canfed- 
eraey"--safe far the occupying federal farces. On March 31, 1863, at 
Miskei's farm north of Leesburg, a federal cavalry detachment-in 
excess of 150 troopers-sent to capture Mosby surpnsed him and 
about seventy of his men. Counterattacking desperately, Masby not 
only managed to save his command, but killed nine L'nion sol4iers 
and captured eighty-two, while suffenng only one killed and three 
waunded.23 Mosby was undeterred. He continued to r a d  effectively, 
and over the  course of the next several months was to command and 
participate in numerous stlikes against Union communications and 
rad and wagon supply lines He was to  suffer two seliaus wounds, 
the latter so serious that it resulted in reports of his death in both 
northern and southern papers.2' 

In August, 1864, M a p  General Philip Sheridan assumed com- 

'8JOm A Mossy THE MEllOlRi OF COLOKEL JOHI S MOSBI 261-52 (C W Russell 
ed , 18821 lherelnafrer M o m  SMEYOIPSI 
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mand of Union forces in the Shenandoah Valley. Mosby's operatmns 
now necessarily interfered with Sherldan's communicatmns and sup- 
ply. Sheridan had to devote substantial resources to protecting him- 
self from Masby, resources that he no doubt would have othenvlse 
sent to General Ulysses S Grant. Grant presently was beaeang  Gem 
era1 Robert E. Lee's army at Petersburg. Virania. Mosby ultimately 
may have tied down upwards of 30,000 of Sheridan's soldiers. or 
nearly one-third of his army.2j Sheridan himself said after the war, 
"During the entire campaign I had been annoyed by guerilla bands 
under such partisan chiefs as Mosby . and this had considerabig 
depleted my line of battle strength, necessitatmg as it did large 
escorts for my suppiy-trains."zE 

V. Hang Them Without Trial 

That the Union command was concerned about the situation 
existing behind the federal lines in northern Virginia is not surpris- 
ing. The Union command was uncertmn, however, as to how to com- 
bat such a threat Grant told Sheridan: "When any of Mosby's men 
are caught, hang them without This order most likely set in 
motion the events that culminated in the executions along the Ber- 
ryville Pike. 

Among those pursuing Mosby were Generals George A Custer 
and Alfred T.A. Torbert, both cavalry commanders. On September 
22, 1864, while Mosby was absent from his unit recuperating from a 
wound, Union soldiers captured six of his men in a sharp fight with 
Union cavalry near Front Royal, Virginia. The federal troopers suf- 
fered a number of casualties in the fight. Among those killed was a 
Union officer, Lieutenant McMaster. McMaster had been shot, 
according to Mosby's men, as he attempted to stop the Southerners 
from escaping the superior federal force. Some Union soldiers con- 
tended that Confederate soldiers shot McMaster after he  had surren- 
dered or while he was attempting t o  surrender. The actual circum- 
stances surrounding McMaster.5 death are unclear28 Regardless of 
how he died, the Yankee troopers, long and often the victims of 
Mosby's raiders, were bent on vengeance. Four of the captured men 
were immediately shot; the surviving two were questioned by lbr-  
b e n  about Mosby's whereabouts, and, refusing to  provide any infor- 
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matian, were hanged 28 A si@ attached to one of the bodies read, 
"This shaii be the fate of all Masby's men."3Q As Union soldiers were 
transporting the men to be executed, General Custer rode by on 
h o r ~ e b a c k , ~ ~  and presumably was at  least aware of what was takmg 
place. Masby, informed of the hangings and now sufficiently recov- 
ered to resume active command, was enraged. He reported the inm- 
dent to  Lee and the Confederacy's Secretary of War, James A, Sed- 
don, along with a statement of his intent to retaliate: "It is my 
purpose to hang an equal number of Custer's men whenever I cap- 
ture them."32 Lee approved of Mosby's pian, as subsequently did 
Seddan. The men hanged near Rectortown were of Custer's com- 
mand, although Custer's actual involvement in the execution of 
Mosby's men is unclear. Masby was convinced, however, that Custer 
had ordered the deaths 33 

VI. Mosby's Operations and the Law of War 

Did Mosby's retaliation represent a violation of the law of war 
as it had been developed at  that time? Were Mosby's men entitled to 
treatment as prisoners of war and thus protection from summary 
execution? The law of the time arguably supports a negative answer 
to the first question and an affirmative answer to the second. 

Mosby operated pursuant to a statute, the Partisan Ranger Act, 
enacted by the Confederate Can5ess an April 21, 1862. His com- 
mand officially was designated as the 43rd Battalion, Virginia Cav- 
airy, and was but one of a number of such organizations. Others 
included: Hounsheil's Battalion, Virginia Cavalry Partisan Rangers; 
Morris's Independent Battalion, Virginia Cavalry Partisan Rangers; 
Trigg'a Battalion, Virginia Partisan Rangers'; and Baldwin's Squad- 
ron, Virginia Partisan Rangers.34 The Partisan Ranger Act, published 
as Confederate Army General Order 30, provided, in part, "That 
such Partisan Rangers, after being regularly received into the ser- 
vice, shall be entitled to the same pay, rations, and quarters during 
their service, and be subject to  the same regulations as other 
soldlers.''3s 

isJEFmEI WERI. Yassr s R ~ \ o ~ r ; i  216-18 (1890). 
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refers fa the ''atrocme8 . . perpetrated by Cusfer at Front Royal " Sea TxE L ~ r n n s  OF 
Josh s Mosav _ m a  "OW I 1  st 178 



166 MILITUY LAW REVIEW [Vol. 144 

In a cornmission signed by the Confederacy's Secretary of War, 
James A. Seddon. Mosby received notice that "the President has 
appointed [you] Captam of Partizan Rangers under Act appr'vd April 
21, 1862 in the Provisional Army in the Service of the Confederate 
States"36 Mosby was thus a "regular" in the Confederate Army 
Although Mosby's aperatmns-in contrast to the "usuai'' military 
operations of the war-were highly unconi-ennonai, his operations 
were not novel in Amencan history. Lee's father, "Lighthorse 
Harry" Lee. had been a commander of partisans in the American 
Re~o iu t i an .~ '  Francis Marian, the "Swamp Fox," also achieved fame 
m the Revolution as a partisan leader.36 In 1861, the Confederate 
Congress expressly adapted, for the governance of its forces, "The 
Rules and Articles of War established by the United States of Amer- 
ica . . except that wherever the words 'United States occur the 
na rds  'Confederate States' shaii be Substituted therefor ' '39 

These rules not only described partisans as members of the armed 
forces. bur described their function. 

The purpose of these isolated corps IS to reconnome 
at a distance an the flanks of the army, to protect its oper- 
ations. to deceive the enemy, to interrupt his cornmunica- 
tions, to intercept his couriers and his correspondence, Io 
threaten or destroy his magazines, to carry off his posts 
and convoys, or a t  all events, to make him retard his 
march by making him detach largely far their 
protect10n.40 

Mosby's operations fit well within this description, and thus 
were sanctioned bg Confederate statute and Confederate Army reg- 
ulation Furthermore partisan operations were recognized by the 
United States as a legitimate means of warfare. 

The United States government also addressed the issue of parti- 
san warfare in 1863 when it published as a part of General Orders 
Kumber 100 its ' Instructions far Armies in the Field ' ' u  The princi~ 
pal author was a former Columbia Umvernty law professor, Francis 
Lieber.42 and General Orders Number 100 became known as the 
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"Lieber Code." Article 81 defined partisans as "soldiers armed and 
wearing the uniform of their army, but belonging to a corps which 
acts detached from the main body for purposes of making inroads 
into territory occupied by the enemy''  More importantly, the same 
provision also stated: "If captured, they are entitled to all the privi- 
leges of the prisoner of war114s Accordingly, if Mosby's 43rd Battal- 
ion was a partisan unit, any raiders captured were to be accorded 
prisoner of war status and treatment. The question then becomes, 
what did this "treatment" entail? 

The same mstructions specifically addressed this issue: "A PIIS- 
oner of war is subject to no punishment far being a public enemy, nor 
is any revenge wreaked upon him by the intentional infliction of any 
suffeling, or disgrace . . . by death, or any other barbarity."44 Article 
76 Stated that "[plrisoners of war are subject to confinement or 
imprisonment such as may be deemed necessary on account of 
safety, but they are to  be subject to no other intentional suffenng or 
indiWity."46 Charactemation as a partisan thus was to result m the 
humane treatment afforded a pnsaner of war. 

While Mosby's operations fit easily into those operations 
described above as partisan in nature, the type of operations 
engaged in by behind-the lines forces did not alone answer the ques- 
tion of whether those forces were "partisans." In an intewretation 
of Article 81 perhaps inspired by and aimed at  Mosby, Article 82 of 
the same instructions states: 

Men, or squads of men, who commit hostilities, whether 
by fighting . . . or by raids of any kind, without commis- 
s o n ,  without being part and portion of the organized hos- 
tile army, and without shanng continuously in the war, 
but who do so with intermitting returns to them homes 
and avocations, or with occasmnal assumption of the sem- 
blance of peaceful pursuits, divesting themselves of the 
character and appearance of soldiers-such men, or 
squads of men, are not public enemies, and therefore, if 
captured, are not entitled to the privileges of prisoners of 

the Umon Army, Hamilton ruffenng the lola of an arm sf Fon Donelaon Oscar Lleber 
fought for the Confederacy and died from wounds suffered 81 the battle of WII- 
liamsburg Among hiaopponentJInfhaffightwa. his brother Norman Korman. also a 
lawyer. served from 1878-1882 m Prafensar of Law at the Urnled States Mllltary 
Academy (USMA1 at West Point, and from 1891-1901 a The Judge Advocate General 
of the Lrnled States .&my See RICHARDS H A ~ T I O A ~ .  LEIBEE'S CODE A ~ D  THE LA%, OF WAR 
(1883),reealsoreeordioftheDepanmentof Law. USMA. 
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war, but shaii be treated summanly as highway robbers or 
pirates.48 

Also falling outside the protection due a pnsaner of war were 

armed prowlers . . . who steal within the lines . . . for the 
purpose of robbing, killing, destroying bndges, roads 
or of robbing or destroying the mail, or of cutting the 
telegraph wires. . . 47 

Apparently, the Union's awn regulations blurred the line 
between iegltimate partisan walfare and the die@timate martial 
activities of "armed prowlers" or ''bandits." The distinction 1s abvi- 
ously an important one: a partisan received the protection of a pns- 
mer  of war; a different characterization could result in treatment as 
a criminal. What was Mosby-partisan or "armed prowler'? 

In the southern VLBW, those commands operating pursuant to 
the Partisan Ranger Act were partisans and not outlaws. The Union 
commanders seemed to avoid use of that term, however, at least 
during the war Union General Henry Halleck, Grant's predecessor as 
commander of Union armies, referred to the 43rd Battahan as 
"Mosby's gang of robbers."'8 Shendan and many others used the 
term ' ' g ~ e r r i i i a . ' ' ~ ~  

While "guernlla" seems to have been a catchall term far any 
individual participating in behind-the-lines operations, to Lieber the 
term was synonymous with illegality Lieber defined "guernlla par- 
ties" as "self constituted sets of armed men in times of war, who 
form no integrant part of the organized army . . . and carry an petty 
war . . . chiefly by raids, extortion, destruction. massacre, and who 

Similarly, in his 1886 treatise on military i a ~ , ~ '  Lieutenant Coi- 
one1 William Winthrop used the term to describe a class of "parties" 
who during the "iare cmii war'' took life or property "unlawfully." 
He also cites a number of courts-martial that sentenced "guerrillas" 
who committed these acts to death. In one of these cases. involving 
Thomas K .  Young, the first charge was styled as a "vialatlan of the 
laws of war" and the "notonous rebel' ' was Specifically accused. 

will. . . generally glve no quarter,"jo 
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among other things, of "plundenng, jayhawkmg,52 and robbing . . 
loyal citizens" and unlawfully belonging to "a guerilla band."j3 
Mosby himself did not view the term "guerrilla" as an accusation of 
illegal conduct: 

In common with all northern and many southern people, 
[he] called us guerrillas. The word "guenilia" is a diminu- 
tive of the Spanish word "guerra" (war) and simply means 
one engaged in the minor operations of war Although I 
have never adopted it, I have never resented as an insult 
the term "guerrilla" when applied to me j4 

Whatever term people used to refer to Mosby, he and his cam- 
mand apparently fit more within the Unmn's own definition of "par- 
tisan" than outside of It The 43rd Cavalry Battalion was a part of 
the Confederate Army. Mosby reported to, and received guidance 
from, the Confederate high command, to include General Lee and 
the Secretary of War. Mosby and his officers held commissions, and 
wore at least some uniform items The Confederate Army never 
was r e n m n e d  for its uniformity of dress, a problem exacerbated as 
the war progressed and southern supply capabilities became increw- 
ingiy dimin~shed.5~ Perhaps more telling, even Sheridan and Grant 
used the term partisan when referring to  Masby. Sheridan observed 
that, "During the entire campaign I had been annoyed by guerrilla 
bands under such partisan chiefs as Mosby . . . . ' I  Grant, in his mem- 
oirs, stated that, "Colanel John S. Mosby had for a long time been 
commanding a partisan corps, or regiment, which operated in the 
rear of the Army of the Potomac . . . ."61 For Lieber the primary test 
seems to have been whether the partisan "corps,' while "detached" 
from the main Army, was nevertheless officially a part of the corps. 
Richard Hamgan, author of Lieber's Code m d  the Law of War,*8 
concludes that it was "likely Mosby . . . would have satisfied Lieber's 
criteria as a p a r t i s m .  . ."so 

Even if legally na more than bandits, Mosby's men were enti- 
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tled to  more due process than chat afforded by the rape or builet 
Although Winthrop indicates that summary execution of "guer- 
rillas' was legally permissible where "their guilt IS clear," he cites 
' 'numerous insrances ' of courts-mamal of "bushwhackers" and 
"~ayhawker5."6~ That the Union Army executed Moiby'i men at 
Front Royal only after a bioody altercation in which federal forces 
suffered casualties and. in the ca?e of the two hanged, only after 
refusing to answer Yankee General Torbert's questions about Mosbg 's 
location. 1s significant.e' The execution of the raiders resulted from 
Umon frustration over the inability to capture Mosby and a desire 
for revenge, compounded in the latter two instances by the refusal 
of the captured Confederates to admit to Masby's whereabouts 6 2  

VI1 The Legality of "Relahation' 

What abour Moiby's retaliation" Did his actions meet one 
wrong with another? The Umon 6 awn Instructions to its Amues 
provided that,  'The Ian of war can no more wholly dispense with 
retaliation than can the law of natlans . . . Yet civilized nations 
acknowledge retaliation as the sternest feature of war . . . Retaiia- 
lion will . . never be resorted to as a measure of mere revenge, but 
only as a means of protective retnbution."eS The Instructions did not 
exempt prisoners. "All prisoners of war are liable to the Infliction of 
retaliatory measures."54 Article 28 of Generai Orders ?lumber 100 
provided for retaliation only after ',careful mquiw" into the "mm 
deeds" demanding "retribution " Revenge was an improper motive 
for retaliatian.86 

Winthrop notes thac the exi~tence of aright of "retaliation" for 
the execution of a pnsoner extended from the Revolutionary Ware6 
General George Wa'ashmgton warned the British that his treatment of 
British prisoners would be determined by the treatment captured 
colonists received.0' Article 66 of Lieber's Instructions provides for 
the execution of a prisoner on d w x w m ,  within three days of a 
battie, that the pnsoner "belonged to a corps which gives no quar- 

'"Wlrr"noP.Supra"ore6l a, 11. 
6 ~ 5 1 R T  Sugro note 28, a1217 
' 1 S e r J n ~ s  mprnnote3,af208 5VmT mgronole29 at200-19 SIEPEL N P l a  

83Gen OrderiNo IOO,supronore41.an1 2 7 & 2 8  
L d l d  a n  69 
6 j l d  a n  26 
" V ~ T H R O P  mpronofejl at16-16 
O'Burrus hI Carnahan Reason. Relolzofzon. o l d  Rheionc J@/msort and the 

note 1 at 120 

Quesflorh'wnanifyin W ~ T .  1 3 8 M a  L RET 83. 81 (1993) 
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ter,''68 Mere membership in the military organization pelpetrating an 
outrage was Sufficient qualification to subject the member to  retalia- 
tory measures. Interestin& the United States Army's Rules of Land 
Warfare of 1914 contamed the identical language of Article 59-"All 
prisoners of war are iiabie to the infliction of retahatory mea- 
sures"-but added this clarifying sentence: "Persons guilty of no 
offense whatever may be punished as retaliation for the guilty acts 
of others:'6* This did not represent a change in the law; retaliation 
against prisoners was, historically, and certainly a t  the time of the 
American Civil War, accepted as a means of forcing an opponent to 
comply with the customs of war. "The right to inflict reprisals-to 
retaliate-must entail the right to execute in very extreme cases. 
Otherwise there would be no effective means of checking the 
enemy's very worst excesses.''io While the execution of Mosby's men 
a t  Front Royal represented a violation of Article 28's prohibition on 
killing in revenge, and of the mandate for "careful inquiry," Masby's 
retaliation, approved by both Lee and Seddon, appears to have been 
permissible. 

VIIi. Aftermath 

On November 11, 1864, following his retaliation, Mosby sent 
the following communicationll to  Sheridan. 

Major General P.H. Shendan 
Commanding U S. Forces in the Valley 

General. 
Some time in the month of September, during my absence from 

my command, six of my men who had been captured by your forces, 
were hung and shot in the streets of Front Royal, by order and in the 
immediate presence of Brigadier-General Custer, Since then another 
(captured by a Colonel Poweil on a plundering expedition into Rap- 
pahannock) shared a similiar fate. A iabei affixed to the coat of one 
of the murdered men declared "that this would be the fate of Mosby 
and all his men." 

Since the murder of my men. not less than seven hundred pris- 
oners, including many officers of high rank, captured from your 

bsGen OrdenNo 1 0 0 , ~ p ~ a n o l e l l  an 66 
BeU S A ~ ~ ~ R u L E ~ o F L * \ o ~ ~ ~ * F I F * I I E I ~ ~ ~ ~ I I N ~ ~ ~ ~ ~ I  
-YJ M SPAIOKI. W A R  RlGKIS oh Liho 466 11911). Profeisor Spaight a l e s  the 

American War of Secession e.? an example of a confflef m rhlch pdionen were sub 
jecfed IO retaliation He usee the terms 'repnsar and retaliation as iynonyms 

'LJo\ts. mpra note 3,  sf 227-28 lconfammg B reprint of the letter sent bg 
hlosby to General Shendanl 
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army by this command have been forwarded to Richmond, but the 
execution of my purpose of retaliation was deferred, m order , , to 
confine its operation to the men of Custer and Powell Accordingly, 
on the 6th instant. Seven of your men were, by my order. executed 
on the Valley Pike-your hlghway of travel 

Hereafter, any prisoners failing into my hands w ~ l l  be treated 
with the kindness due to their condition, unless some new act of 
barbarity shall compel me, reluctantly. to adopt a iine of poiicg 
repugnant to humanity. 

very respectfully 
your obedient servant 

John S. hlosby 
Lieut. Colonel 

Yo further executions occurred Mans years after the war 
Mosby wrote that his object in retaliating had been "to prevent the 
war from degenerating into a massacre "72 "I wanted Shendan's 
soldiers to know that,  If they desired TO fight under the black flag. I 
would meet them ''x Apparently he  achieved that object 

Today the law regarding parnsan warfare is different and more 
clear Article 4 of the Geneva Convention Relative to the Treatment 
of Prisoners of War includes in its definition of prisoners of war 
captured "members of militias and members of other volunteer 
corps, including those of organized resistance maiements belongmg 
to a Party to the conflict and operating in or outside their own 
t e rn tov .  even If this territory is occupied . ' I  However, these mem- 
bers, to qualify for prisoner of war status, also must be commanded 
by a person responsible for the actions of his subordinates, employ a 
"fixed distinctive sign," carry arms apenl), and themselves abide by 
the law of war.74 Article 13 of the Same convention requires the 
humane treatment of all prisoners of war, and specificail5 mandates 
the protection of prisoners againsr "acts of violence and "repri- 
sal.''iz Additionally, no prisoner may be punished for any offense 
without trial.'h Even participants in a "conflict not of an merna -  
tional character" who do not qualify for treatment as a prisoner of 
war. nevertheless remain protected against summav  execution 

- ~ S I E P E L  mpra note 1 at I30iquofmgrhe letter from Masby fa LandonMason 

" i d  A 'black nag announced the bearer as an aullaa. and one who gale no 
daledMarch20 1912) 
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Article 3 of this convention-an article common to other conven. 
tions dealing with treatment of noncombatants and treatment of sick 
or wounded combatants-precludes the passing of sentences and the 
carrying out of executions "without previous judgment pronounced 
by a regularly constituted court . . . ' " 7  Accordingly, neither the 
executions of Mosby's  me^. nor those of Cuter 's  would be lawful 
today. Bath acts wauid constitute war crimes. 

Although no further executions of this type occurred in 
Mosby's Confederacy, the Confederate C o n p s s ,  in the spring of 
1864, ~IL  response to a recommendation from Lee,'B repealed the 
Partisan Ranger Act. The Cong~ess excepted Mosby's command, 
however, from the repeal. Mosby continued to operate until the end 
of the war. On April 21, 1865, rather than surrender, Mosby dis- 
banded his command, brinsng to  a close an  extraordinary chapter of 
Civil War histon: Initially excluded from the surrender terms offered 
to  Lee's forces,7@ Mosby, through the personal intervention of 
Grant,sO eventually was ailowed to  go home. 

He uitimately settled in Warrenton, Virsma, and returned to 
the practice of law. Mosby became a friend of Grant, supporting him 
in his political ambitions. President Rutherford B Hayes subse- 
quently appointed Mosby as the United States consul t o  Hong Kong. 
In 1879, during Grant's world tour, Masby, as the official representa- 
tive of the United States government, greeted the former com- 
mander, now a pnvate citizen, at dockside in Hang Kong. Upon 
Grant's death Several years later Mosby remarked, "I felt that I had 
lost my best friend."el 

John S. Mosby died on May 30th, 1916. It was Memorial Day. 

'BGeneral W S  Hancoek's pmclamatron to the cifl~ens of northern Vlrglnia 
announced that "ialll detachments and StragSlers from the A m y  of Sorthem !'IC- 
@"la, will upon complying with the . . COndnmM . be paroled . The Guerrilla 

BL 261 (quotmg General Haneock's order) 
$'MoSBY'S MEMolI., mpra note 18, at 285 
B ' i d .  at312-13 
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BOOK REVIEWS 

GOEBBELS ' 

REIIEIIED 81 H NAIVE ELLIOIT-* 

The Saviet artillery sheik could be heard deep inside the Berlin 
bunker 41  any moment Soviet troops would make their way into the 
last sanctum of the Kazi elite. Few af the elite remamed in the 
bunker Mast. realizing the hopelessness of the situation. had left to 
make their way to the American lines to  surrender or attempt to 
escape capture. 

Inside the bunker. a Nazi doctor administered morphine shots 
to  SIX children Once sedated, their mother broke a cyanide capsule 
made  each child's mouth A11 died quickly Her husband chain 
smoking cigarettes. limped around the room Finally, with no hope 
for escape, he and his wife also took cyanide. At his direction his 
adjutant poured gasoline an the bodies and set them on fire The 
next dag the Soviets found rhe charred remains. The official autopq 
described the man as "smaii, the foot of the right leg was haif-bent 
(clubfoot) in a blackened metal prosthesis." Thus ended the life of 
Hitler's Minister of Propaganda 

Paul Joseph Goehhels IS an enigma to most historians. How did 
this man of small stature, crippled by osteomylitis early in his child- 
hood. possessing none of the mythic Aryan qualities that the Nazi 
Party sought, rise t o  the highest echelons of the Kazi Party7 How 
could B man who heid a doctorate from the University of Heidelberg, 
a would-be poet. novelist, and playwright become the chief spokes- 
man for an ideology built on hate? 

Ralf Georg Reuth's hook. Goebbels, provides some answers The 
first biography of Goebbels in over twenty years, ir is  set apart from 
other biographies because the author gamed access to the diaries 
and personal papers of Goebbels and, with the collapse of East Ger- 
many, the once secret archival flies of the Communist reame As a 
result, the reader gains insight into the mind of a true Nazi fanatic 
Originally published in German, the translation. by Knshna Winston, 
is excellent and avoids the sometimes stilted prose found in most 
translations 

' R . A L ~  GEmC RLLTH. G o E B B E u  (New York Harcourt Brace & G o )  (Eng "ran3 
1993) 471 pager 527 85 (hBrdCOveT) 

*'Lieutenant Calanel. United Staler Arms (Ret I Farmer Chlef, lnternatlonal 
Lar Divismn, Ihe Judge AdboCBfe General's School Uruled Stares Army Currenth 
anS.J D candidate. L'nlrersifyof VirgnlaLaw School 



19941 BOOK REVIEWS 166 

Perhaps Goebbels's story is explained by the circumstances of 
his birth. He was born into a close-knit German family in 1897 in 
Rheydt. H a  deformed foot limited his ability to  play with other chil. 
dren and he focused on his academic studies, eventually rising to  the 
top of his classes. He had a special flair far the theatre where his 
abihty to emote might have led to a stage career but for his physical 
problems. 

When World War I began, Goebbels remained on the sidelines as 
his friends left for the war. He first attended the University of Bonn, 
then Freiberg, then Wunberg, then Munich, and, finally, Heidelberg. 
His diaries reveal a dreamy student, in love with a succemon of 
attractive women students. When Germany unexpectedly surren- 
dered in November 1918, h a  dreams turned to  despair. The collaps- 
ing economy made life difficult for Joseph Goebbels. His current 
love interest, a rather wealthy student, terminated their relatian- 
ship. Goebbels began to  wnte that the blame for Germany's troubles 
lay with the aristocrats who had been responsible far the war and its 
loss After receiving his degree in 1921, the new "Herr Doktor" 
Goebbels turned to writing articles for newspapers. 

At about the time Goebbeis began to  believe Jews to  be 
engaged in an  international conspiracy to subjugate the German 
economy, Germany was t q i n g  Adolph Hitler for treason in Munich. 
The trial provided a soapbox for the future Fuhrer and Goebbels 
gradually began to see the newly formed Nazi Party as the best 
expression of the "German soul " Goebbeis fell under Hitler's spell 
and later wrote that Hitler "formulated our torment in redemptive 
wards, formed statements of confidence in the corning miracle." 
Shortly thereafter, Goebbeis formally would join the "coming 
miracle 

Goebbels became the editor of various newspapers, each tout- 
ing the Nazi line. After a succession of Nazi Party posts of increasing 
importance, he was appointed Nazi Oauleiter (area leader) of Berlin. 
He became the editor of Berlin's major Party newspaper, DerAqp-fl 
(The Attack) and was elected to the Reichstag in 1928. 

Contrary to the usual image of the Yazi Party as one of iron 
discipline with every member obedient t o  the Fuhrer, the book por- 
trays a splintered organization with members engaged in frantic- 
and often violent-competition far the attention of Hitler. Goebbels 
and his wife fell completely under the spell of Hitler: "[TJhose big 
blue eyes. Like stars . . . , This man has everything it takes to  become 
king." Hitler would become much more powerful than a mere kmg 

When the Nazis consolidated their power, Goebbels enhanced 
his position in the Nazi Party and m the government. As Reich Minis- 
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ter of Propaganda he had the power to inject the Nazi ideology into 
every facet of German life. He was fascinated with the use of film to 
convey the Party's message and had every Party rally filmed to 
impress the masses. He also used popular films to more subtly mflu- 
ence public opinion He required that scripts be screened for comph- 
ance with the Party's idea of an Aryan nation Production studios 
either followed his ''guidance'' or were closed. A box vivant, he  had 
love a f f a m  with several of the leading ladies of German film. When 
his wife informed Hitler about Goebbels's extramarital acuwties, the 
Fuhrer was incensed and directed that Goebbels terminate the 
affairs. The Fuhrer denied permission for a divorce. Like the Fuhrer, 
the top echelon of the Party had to be seen by the public as can- 
sumed only by what was good for Germany. The Reich Propaganda 
Minister could not possibly have t m e  for trysts with starlets. 

The war brought Goebbels his greatest propaganda challenges. 
At first, German successes made it easy to report positive news. As 
the war dragged on and German defeat became likely, however, 
Goebbels found it harder to report positive events His focus 
changed. The embattled German soldier was still the proper Aryan, 
but Goebbels presented the enemy-especially the Russian soldier- 
as something less than human. After the assassination attempt on 
the Fuhrer's life in July 1944, Hitler became increasingly withdrawn 
from the public eye. Goebbels readily took his place, continuing to 
make speeches, organize rallies, and urge the people t o  fight to the 
death. As the end approached, Goebbels still xentured out among 
the people even though the shrinking defenses of Berlin made any 
trip above ground dangerous. Goebbels vainly attempted to bolster 
the morale of the people and the newly formed defense units It was 
too late Mere devotion to  the Fuhrer could not stall the advancing 
allied armies 

World War 11 forms the historical backdrop for the modern law 
of war. The top leaders of the Nan regime were tried for their war 
crimes a t  Nuremberg. Every judge advocate must have a sound foun- 
dation m the law of war and its development as a result of the 
Nuremberg trials Goebbels provides the reader with an insight into 
the workings of the regime. As the Allies closed in on the Reich, 
Goebbels pressed Hitler to adopt a "total war" strategy. Goebbels 
advocated destroying every bridge and road, razing every factory, 
and asking every German to  die for the Fuhrer. For him total war 
also included the renunciation of the Geneva Conventions and the 
use of poison gas. In response to the bombing of Dresden. he 
demanded permission to  shoot 10,000 Amencan and British pns- 
 one^ of war. Goebbels even began work on a book entitled, nieLaw 
of War, which set out h a  views Others persuaded Hitler that these 
policies would be a mistake that would only result in even greater 
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destruction of the remaining miiitary farces. Hitler, while always 
pushing the German soldier to  die in place, did not adopt Goebbels's 
proposals for total war. 

The law in Nazi Germany was just another tool to  promote the 
Nazi Party's Ideology. Before the war, Goebbels's ministry would 
claim that every infringement on the rights of the people was com- 
pletely legal. If the law was questioned, it simply could be changed. 
Goebbeis realized that the law can be a powerful propaganda 
weapon in war. Consequently, during the war, he radicalized the 
propaganda. Alleged enemy atrocities took center stage. He coined a 
propaganda slogan, "Hatred our duty-revenge our virtue." This 
powerful slogan, while perhaps helpful at home, was not likely to 
make the inhabitants of territory occupied by the German forces feel 
secure in their treatment a t  the hands of the occupiers. Instilling 
hate in one's own people also a n  result in mcreased hatred by the 
enemy population. 

However, the law remains a powerful psychologxal weapon in 
war. No country will freely admit to a mihtary policy that violates 
the law Every warring country will proclaim its respect for, and 
compiiance with, the law of war and, a t  the same time, will accuse 
the enemy of ignoring its legal obligations. The law is the only 
weapon in the commander's arsenal that essentially is controlled by 
the judge advocate. This book provides a glimpse of how the Nazi 
ieadenhip made use of that weapon. 

Those who seek an in-depth psychoanalysis of Joseph Goebbels 
will not find it here Reutht  biog~aphical style 1s straightfornard. 
The author's prrmary sources are Goebbels's personal diaries and 
everyday nates. As a result, the book 1s a chronological review of his 
rise to power, The author spares us any psychological commentary 
blaming outside influences for Goebbels's actions-the reader can 
draw his or her awn conclusions. In the final analysis, perhaps Some 
people amply are evil. If so, Joseph Goebbels surely must be in their 
front ranks 

Because Goebbels originally was published in German, the 
endnotes cite to  reference materials that are not always available m 
English. This limits the utility of the book for American readers 
looking far an in-depth treatment of the period. Like Albert Speer's 
memoirs, Inside the Third Reieh, Goebbels's diaries take the reader 
inside a mad house. Reuth puts the mad house in perspective What 
emerges is a picture of a cultured, well-educated man who becomes 
a fanatic. There is probably no way for the layman (or even the  
professional) to ever understand how a group of sociopaths could 
successfully rise to  the top m Germany. However it was done, Paul 
Joseph Goebbels played a starring role. Through hm propaganda 
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efforts. many of the German people percewed Hitier as someone 
with a divine mission; someone sent from above to save Germany 
from itself and the world. What actually occurred plunged Germany 
into a hell from which it is only now recovering 

PICKETT'S CHARGE! 
EYEWITNESS ACCOUNTS* 

.Many things canna/ be described b y  p e n  orpencil, 
--such a f i g h t  zs om 1 

Pickett's Charge! Eyewitwss Amounts edited by Richard 
Rolhns. 1s a collection of first-hand accounts by the participants at 
Gettysburg who watched history unfold before their eyes Some his- 
torians have described Pickett's Charge as the climax of the Civil 
UBr's greatest battle Two days of mense  fighting between Union 
and Confederate troops had settled nothing. As morning dawned on 
July 3 ,  1863, the two armies faced each other on opposite ridges 
wnh nearly a mile of open field between them. Soldiers an both sides 
were keenly aware that the outcome of the battle of Gertyaburg, and 
of the war itself. hung m the balance of what would happen on that 
day. What was going through the minds af these soldiers who would 
have to harness their nerves once more to face the onslaught of shot 
and shello Were they afraid" Did they expect to be victorious? Were 
they even aware of the momentous historicai feat that the1 were to 
engage in? These are the questions that most history books do not 
answer. Pickett's Charge' Eyewitness Accounts ansir-ers each of 
these questions, however. and bnngs life to the dry bones of history 
It is one of few books capable of propeiiing the reader back in time 
into the midst of The sights and sounds of battle 

. .  
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Given its monumental place in American history, sulprisingly 
s c u t  literature exists on this segment of the epoch struggle a t  Get- 
tysburg. Richard Rollins seeks to  fill this void and adds a different 
twist-the perspective of the fighting soldier, Military engagements 
are not detached moves an a tactical chessboard; they are human 
ordeals, played out by men in various states of emotion, fatigue, and 
pain This compilation of eyewitness accounts recognizes that 
human element of battle and rncludes all facets of individual experi- 
ences; from the rank and file soldier, to the commanders themseives. 
Without attempting to draw conclusions or make judgments, Mr. 
Rollins allows the story to be told by the participants. His presenta- 
tion of the human element of battle is a valuable addition to our 
present inventory of historical literature. 

Richard Rollins has gathered an impressive array of eyewitness 
accounts of Pickett's Charge. Given the large numbers of documents 
he presents, it is imperative that  he present them in an undentand- 
able order. Mr. Rollins is able to  do that with a meticulously organized 
book. To avoid unnecessary repetition, he divides Individual 
accounts into nine sections that correspond to when the events tran- 
spired: planning of the charge; preparing far the charge; the can- 
nonade, the charge of Pickett's Division; fighting by the federal left 
flank; the charge of Pettigrew's and Trhble 's  divisions, fighting by 
the federal right flank; fighting at  the Angle, and some postbattle 
comments. 

With few exceptions, he presents the documents by order of 
rank (from highest to  lowest) starting with the Confederates. Mr. 
Rollins intentionally refrained from correcting spelling or grammati- 
cal errors, or modernizing the language. Ordinarily, this restraint 
would prove distractmg. But in this case, it actually provides the 
reader with a further sense of history and a taste of nineteenth 
century prose. The author extracts the accounts from a variety of 
sources: lectern, regimental histones, memoirs, and various histori- 
cal collections or books The editor prefaces each one to explain who 
the writer was, his part rn the  fray, and same anecdotal comments 
about the account. While many accounts were wntten within days 
or months of the battle, several others are dated 

Therein lies a potential drawback in reading Some of the docu- 
ments. To know what amount of credibility to  @ve some accounts 
that were written several years later is difficult. Memories tend to  
fade even when recalling significant events. Moreover, descriptions 
of comrades' bravery may be exaggerated when seen through the 
subjective eyes of soldier loyalty. Individual bravado also can slant 
accuracy. One particular account describes in detail the writer's 
superhuman fighting heroics at "the angle'' in a manner that seems 
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to stretch reality Therefore, the reader must exercise caution before 
accepting each account BE true in all details. 

However, m many respects. the various eyewitnesses provide a 
greater understanding of the battle. For instance, many people have 
wondered why General Lee sent his men across a field nearly a mile 
wide into a torrent af enemy artillery and rifle fire Several eyewit- 
ness accounts allude to that question, and nearly all indicate the 
fault was not in the plan, but in its execution 

One part of Lee's plan that went awry was the Confederate 
artillery fire that WOE intended to subdue the Union artillery and 
weaken the enemy infantry prior to the charge across the open field 
According to Yqor Thomas Osborn, one of the Union artillery com- 
manders, had the a m  of the Confederate artillery been accurate, the 
outcome of the charge would hare been different. 

As a Tule. the fire of the enemy on all our front against 
Cemetery Hill was a little high. Their range or direction 
was perfect. but the elevation carried a v e g  large propor- 
tion of their shells about twenty feet above our heads. The 
air just above us was full of shells and the fragments of 
shells. Indeed. If the enemy had been as successful m 
securing our elevation as they did the range there would 
not have been a live thing on the hill fifteen minutes after 
they opened fire 2 

A second aspect of Lee's plan was to have some artillery bat- 
tenes move forward to support the infantry assault and keep the 
Union artillely silent while the Confederates were vulnerabie in the 
open field. That phase of the plan, according to  one of the Confeder- 
ate artillery officers, was thwarted by depleted ammunition sup- 
plies. Finally, General Lee had ordered several divisions t o  follow the 
main assault and provide support to the breach of the federal lines 
on the front, while General I. E. B. Stuart's cavalry would hit the 
federal line from the rear. Confederate soldiers commented on how 
that support never materialized Thus, a t  the critical "high water 
mark" of Pickett's Charge, when the battle's outcome hung in the 
balance, there were no support troops to reinforce the decimated 
Confederate line. This is just one example of how the editor has 
effectively weaved the numerous snapshots of indimdual observa- 
tion into B clearer overall picture of what occurred. 

Those same snapshots also provide an ample supply of fascmat- 
mg human interest stories. One memorable story IS told by a Confed- 
erate doctor who descnbes the heart-rending account of a young, 

ZM at 105 



19941 BOOK REVIEWS 171 

mortally wounded Confederate soldier, whose lower abdomen was 
torn open by a cannon ball. As life was painfully ebbing from his 
body, he took the time to write one last letter to his mother, explain- 
ing why she would never see her son again. The editor includes that 
letter in the account with a reminder to the reader that "it was 
written amid the roar and horror of battle: written by a youth who 
knew he had only a few hours to live. written as he was supported In 
the doctor's arms, with a knapsack BS desk: written in mortai 
agony.'Q This is no ordinary historical account. For the not.30-squea- 
mish readers (some accounts include gruesome detail) who like the 
human elements of war, there is much in this book you will enjoy. 

For those who like the thrill of the fight, there is pienty of 
battle-action BS well. Commencing with the two-hour artillery dual 
preceding the charge, the reader immediately gets a sense for the 
enormity of this event, as well as the terror and chaos it brought 
forth. Sergeant David Johnston, of the 7th Virginia R e m e n t ,  had 
the misfortune of being within range of the Union artillery fire dur- 
ing the cannonade. His descnption 1s typical of what the soldiers an 
both sides endured. 

. . down upon our faces we lay; and immediately belched 
forth the roar of more than an hundred guns from the 
Confederate batteries, . . . to which the enemy, with a 
greater number, promptly replied. . . . The very atma- 
sphere seemed broken by the rush and crash of projec- 
tiles, solid shot, shrieking, bursting shells. The sun, but a 
moment before so brilliant, was now almost darkened by 
smoke and mist enveloping and shadowing the earth, and 
through which came hissing and shrieking, fiery fuses and 
messengers of death, sweeping, plunging, cutting, plough- 
ing through our ranks, c a w i n g  mutilation, destruction, 
pain, suffering and death in every direction. Turn your 
eyes whithersoever you would, and there was to be seen 
at almost every moment of time, guns, swards, haver- 
sacks, human flesh and bone, flying and dangling in the 
air, or bouncing above the earth, which now trembled 
beneath us as d shaken by an earthquake.4 

While accounts of the artillery dual will capture the reader's 
attention, description8 of the infantry charge will keep that atten- 
tion. It must have been difficult for the federal soldiers, knowing 
that they were abaut to be the brunt of a major enemy attack, to 
watch and wait. Charles Page af the 14th Connecticut Regiment was 
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one of those watching and waiting in the federal lines. A portion of 
his account sets the scene 

All eyes were Turned upon the front to catch the first sight 
of the advancing foe. Siowly it emerged from the woods. 
and such a column! There were three lines, and a 
portion of a fourth h e ,  extending a mile or more. It was, 
indeed, a scene of unsurpassed grandeur and majesty . . . 
As far as eye could reach could be seen the advancing 
troops, their gay war flags fluttering in the gentle summer 
breeze, while their sabers and bayonets flashed and glis- 
tened in the midday sun Step by step they came 
Every movement expressed determination and resolute 
defiance, the line moving forward like a victorious @ant. 
confident of power and victory . . . The advance seems as 
resistless as the mcammg tide. It was the last throw of the 
dice in this supreme moment of the great game of war. On. 
an ,  they come and slowly approach the fence that skirts 
the Emmettsburg Road Watchful eyes are peering 
through the loosely built stone wall Anxious hearts are 
crouched behind this rude redoubt. Hardly can the men be 
restramed from firing although posmve orders had been 
a w n  that not a gun should be fired until the enemy 
reached the Emmettsburg Road. It was, indeed, an anx- 
ious moment 5 

These are just samples of the high drama brought forth in Pick 
ett'r Charge! Egauitness Accountc. Equally stirring i s  the struggle 
that occurs when the two enemy lines clash at the rock wail in the 
federal lines. This IS where the fiercest fighting occurred. Bg this 
point in the charge, the Confederate line had been greatly shattered 
by The heavy fire they endured across the open field. But now, 
having made it TO the enemy lines, the Confederates fight on with 
deteminanan Some are even able to cross over the rock wall that 
marked the federal line One of those fortunate few was Lieutenant 
John Lewis of the 11th Virginia. The following is a portion of his 
account. 

There are shouts, fire, smoke, clashing of arms. Death is 
holding high carnival. Pickett has carned the h e .  Garnett 
and Kemper are both down. Armistead dashes through 
the line, and, mounting the wall of stone. commanding 
'follow me,' advances fifty paces within the federal lines, 
and is shot down. The few that followed h m  and had not 
been killed fall back over the wall, and the fight goes on. 

"Id at 273-71 
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Death lurks in every foot of space. Men fail in heaps, still 
fighting, bleeding, dying. The remnant of the division, 
with scarce any officers, look back over the field for the 
assistance that should have been there; but there are no 
troops in sight; they had vanished from the field, and 
Pickett’s division, or what isleft of it, is fighting the whole 
federal center aione. We see auneives bang  surrounded. 
The fire is already from both flanks and front but yet they 
fight an and die. This cannot last. The end must come; and 
soon there is no help at  hand. Ail the officers are down, 
with few exceptions, either killed or wounded Soon a few 
of the remnant of the division started to the rear, followed 
by shot, shell, and musketbails.8 

The reader gets a true sense far the intensity of the struggle at 
that rock wail. Vivid scenes are panted on the imagmation of the 
reader as the participants tell of the hand-to-hand fighting, the 
swinging of sabres, and the plunging of bayonets. All this amidst the 
heavy smoke from withering volleys of ciose-range musket fire. 
Equally clear from these accounts is the frustration of the Confeder- 
ate soldiers, so close to victory, yet fighting far their lives as they see 
that reinforcements are not coming. Indeed, as the fighting began to 
wane and the outcome became clear, one can imagine the strong 
ernations that flowed in both armies. The eyewitnesses in this book 
describe those feelings of victory and defeat in B way that a nonpar- 
ticipant cannot. 

Some closing reflections by those same participants are pro- 
vided in the last section of the book. Given the bitter fighting that 
occurred that day, it is especially interesting to read the praise given 
by the Union soldiers towilld their enemy for the gallantry the Con- 
federates displayed in charging across the open field. One Union 
officer described his feelings by comparing the charge to ail the 
other brave charges exhibited during the Civil War: 

Taking it ailin ail, Pickett’s charge, although a failure, was 
the grandest of them all. Although they were our enemies 
at  the time, those men were Americans, of our own blood 
and our own kmdred. It WBS the American spirit which 
carried them to the front and held them there to be 
slaughtered. Phenomenal bravery is admired by every- 
one, and that Pickett’s men possessed.’ 

This book has an irresistible appeal, but 1 realm it is not for 
everyone. Readers looking for an overview or summary of the battle 

‘Id at 166-67 
‘Id a1267 
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would be better served looking elsewhere. Furthermore, it IS best to 
have a solid understanding of the battle and some of the leaders who 
fought in it before reading this book Otherwise, many of the refer- 
ences will not have as much meaning. Instead, this book is primarily 
for those who want the details of the battle, or who have a strong 
interest in the Civil War. It also mav amea l  to  those who are not . .. 
necessarily "history buffs," but who appreciate the human interest 
angle of battle 

Richard Railins's compilation, Pickett's Charge! Eyewitness 
Account? LS a unique addition to the current msortment of historical 
wntmgs. It enables us to read the thoughts of the soldiers as they 
confronted the sights and sounds of battle Human drama spills out 
of each account. and the reader gains an unparalleled glimpse of the 
courage and bravery displayed by the soldiers an both sides of that 
s e a t  struggle known as Pickett's Charge. There 1s much truth m that 
sage advice by the eyewitness who said that such a fight "cannot be 
described by pen or pencil." Nonetheless, I enjoyed Richard Rollins's 
effort to do so. 

SHE WENT TO WAR: 
THE RHONDA CORNUM STORY * 

REVIEUED BY MAJORJACKIE SCOIT" 

In 1978, Rhonda Cornum joined the V'mted States Army 
because she liked the idea af working in a laboratory as a scientist 
and the Army offered her this opportunity. In 1991, YAJ Rhonda 
Cornum found herself far from a laboratory-instead, she was 
in~ured senously m a helicopter crash, captured by Iraqi military 
forces, and confined as a prisoner of war. She W a t  to War The 
Rhonda Cornurn Story is the autobiography of a courageous woman 
whose experiences m the Persian Gulf War attest t o  women's capa- 
bilities m combat One of two female soldiers captured by Iraq during 
Operation Desert Storm, Major Cornum suffered painful injuries and 
personal mdignittes Her strength of spirit flows through her per- 
sonal account of the Gulf War Kot just a fast-paced action-adven- 

*RMO\DA CDB*LV. ii mm m PITLR COPELAIID, SHE U.E\T m WAR TME R W W ~  
CoRYLV Smli (Kovato, Calrfornla PrendioPrerr. 1882). 203pages, $8 SS(hardcover1 

'*Judge hdiocafe Generay3 Corps. Umfed States Arm) Currently a;-aimcd a;- 
a Student, 436 Judge ldiocate Officer's Graduate Course. The Judge Adweate Gen 
eral'a School. United Stales Army ChulotfeSVille, Virgma 
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ture, this book is a testimony to  the strength of the human spirit 
through adversity during war. 

Although labeled an autobiography, She Went tu War: The 
Rho& Conurn Stmy is actually Major Cornum's story as told to 
Peter Copeland, a professional writer. Their combined efforts pro- 
duced an extremely readable, conversational chronicle with Major 
Cornum's adventure, not the writing itself, as the  pnmary focus. 

The book opens on the fourth day of the ground war, with 
Major Cornum on board a Black Hawk helicopter en route to rescue a 
downed Apache pilot. After the first chapter ends with her capture 
in Iraq, the second chapter flashes back to her deployment to the 
Persian Gulf. This narrative technique of alternating chapters about 
her experiences whlle captured with earlier moments of her life 
serves as an effective "brake" to the fast-paced action. It also allows 
the reader to learn more about the character of the woman-through 
brief returns to her past-without getting bogged down in extra- 
neous details of her earlier life. Extremely easy to read, this book 
recounts her experiences as if Major Camum was personally speak- 
ing to the reader, over dinner or a drink, about her war experiences. 
More than forty photographs-from her private life as well m from 
the Persian Guif--give the book a personalized feel, BS if Major Cor- 
num was sharing her photo album with you 

Although the author's stated main purpose is to tell the story of 
her pnsaner of war (POW) captivity, what lies below the surface is 
Major Camurn's assertion that women can be warriors capable of 
enduring the harshest conditions of modern warfare. However, 
readers should not dismiss this book as mere feminist propaganda 
disguised BS Persian Gulf War literature. What happened to Major 
Cornum would test any soldier, male or female. Her POW experience 
makes far a great adventure That she is a woman enhances and 
personalizes her account. The contention that women should be 
allowed in combat 1s overshadowed by the proof, as documented in 
her book, that Major Cornum LS not a typical soldier, regardless af her 
gender. She is an individual of tremendous courage, tougher than the 
average man or woman would be. 

She Went to War: The Rhonda C m w n  Story is literature that 
professional military readers or the lay public can equally enjoy. 
Throughout the book, she explains common military terms in a man- 
ner that does not insuit the military reader. An example: "The sol- 
diers Joke that 'Meals, Ready-to-Eat' is really three lies in one." No 
one needs a military background to  understand this. 

Because the writing is so clear and conversational, the reader is 
drawn into her story. The authors are able to turn the smallest details 
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into a significant part of the story One example 1s Mqor Cornum's 
use of the bathroom while in captivity. With both arms broken in the 
helicopter crash, Major Cornurn could not get out of her flight suit or 
steady herself to use the latrine without asmtance. She repeatedly 
recounts the different ordeals that she had to endure just to perform 
thismundane, taken-for-granted function. This LS the type of person- 
alization rarely found in POW biographies. 

Another unique attribute of this autobiography LS Mqar Cor- 
num's perspective as a noncombat arms officer. As a doctor and 
Medical Corps officer, Mqor Cornurn focuses on nontraditional 
aspects of life in the combat zone. She discusses the necessit) of 
handing out condoms and birth control pills, and sanitation problems 
around latrines that caused soldier illnesses, a problem that became 
so acute that she had to brief the latrine status every night at the 
brigade staff meeting. Same of the "field surgery" she performed 
before the war began included. curiousiy enough several WEBC- 
tomies The motto posted Inside her field medicai station, "Suffering 
is Stupid, but Whining 1s Worse;' was personified m her stoic actions 
after capture Because she is B doctor, she diagnosed her own iqu -  
ries and discussed her medical treatment with the Iraqi medical per- 
sonnel who later operated on her arms. 

Judge advocates also cauid find Major Cornum's combat obser- 
vations interesting. Specifically, she discusses some law of war and 
operational law concerns. Amazingly, her aviation battalion did not 
receive any law of war training pnor to deploymenr. Xqor Cornum, 
too, had questions on whether her medics cauid legally stand guard 
around the battalion area (she fought against it), and whether they 
should be trained an automatic weapons On B mission before her 
awn capture, she helped guard some Iraqi prisoners and treated one 
who had been inpred ("It was the first blood I had seen from an 
actual war inpry, and It was the blood of an enemy soldier"). 

Although her instincts were goad, Major Cornurn needed train- 
ing in the law of war as well. 

[T]o tell the truth. most of what I knew about being a 
prisoner of war came from old war movies; @ve only your 
name, rank and serial number . . . all I could remember 
wa5 that I shouldn't accept favors from the enemy and 
shouldn't do anything to hurt my fellow prisoners or the 
mission 

She intentionally left her military identification card and the 
Geneva Convention card identifying her as a doctor in the rear 
before flying on m1ssmns. Her rationale? "I figured that If I was 
going on these kinds of missions, I had given up my protected Status 
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as a doctor." Questioned several times by her captors, M a p  Cornum 
chose to  intentionally lie on what she knew about her mission and 
about her personal life She indicated that, "I had heard stones 
about the POWs in Vietnam who said that their captors had tried to 
collect personal information to  use against them as an emotional 
weapon." However, she reevaluated her technique after she over- 
heard the Iraqi interrogation of Air Force Captain Bill Andrews, the 
pilot that her mission had set out to rescue. When asked questions 
such as, "What was your mission7", CPT Andrews responded, "The 
Geneva Conventions say I am only required to give you name, rank, 
and service number." After hearing him answer this way repeatedly. 
Major Cornum "suddenly felt guilty that I had not done the same 
thing I hadn't given him any useful information, but the way 
Andrews handled himself seemed more professional." 

Major Cornum does not discuss, until the end of the book, what 
she considered her greatest challenge while a prisoner of war-the 
loss of control. She summarizes the experience as follows "Being a 
POW IS the rape of your entire life." However, she drew her strength 
and consolation from the power of her mind She convinced herself 
while in captivity that as long BS her mind was functioning, she was 
fine. She kept her worries and concerns about her family stored 
away in what she caiied her "family drawer," trying not to  ruminate 
needlessly Over what she could not change, or worry about her hus- 
band, parents, or daughter. 

The term "hero" IS perhaps overused m our society today, but 
Major Cornum displayed all the requisite charactelistics-eourage, 
determination. mofessionalism. braverv and touehness Her auto- 

. . 

biapaphy is a compelling s t o q  that will remind 
the public, why we serve. 

soldiers, as well as 
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BORN AT REVEILLE * 

REVIEWED BY LIEETEINT COLOSEL FRED L. BORCH- * 

When it was first published ~n 1966, General of the Army Omar 
Bradley called Barn at Reveille "a fascinating story of the life of one 
of our outstanding leaders." Long aut-of-print, this superb auto- 
biography has just been revised and republished in a new edition by 
its author, Colonel Russell P. "Red" Reeder, United States Army 
(retired). Judge advocates should read this new book. not only 
because Red Reeder's life story  is a well-written, Informative, and 
engaging tale, but because It proves that a soldier of character can 
single-handedly shape the Army 

Born at Fort Leavenworth, Kansas, on March 4 ,  1902, "right 
after the saiutin' gun was fired," Red Reeder spent his childhood "in 
the Army.'' His father, a career officer and coast artilleryman, had 
graduated from the Unwersity of Michigan, where he played football 
and earned an M.D. degree. Yet the senior Reeder did not practice 
medicme. Instead, he "became a soldier m the best sense of the 
word"--and thejunior Reeder spent his childhood in the company of 
soldiers on remote .4rmy posts 

The Army of this age was an institution af horses and mules. It 
was full of soldiers who had served in the Spanish-American War and 
the Philippine Insurrection. A private was paid fourteen dollars each 
month, and "an enlisted man had to  ask his company commander for 
permiismn to get married." Reeder recollects that m this Army of his 
childhood, the post commander could be "a lieutenant colonel with 
48 years active semce," and could have "perrnissmn from the War 
Department to wear his hair long, down over the stand-up collar of 
his blue uniform." These and other descriptions of the "Old Army" 
are captnatmg. 

Red Reeder was a @fted athlete. He played football and basket- 
ball, but baseball was his true love. Reeder was not, however, B \cry 

good student. That said, he wanted to go to West Pamt. This meant 
attending a preparatory military academy with "connectmns'' 
before he  could try for an appointment As Reeder relates it m 

.RED RLEDER. Barn AT RLIEILLE THE MPVOIRS OF A \  Awralc~\- SOLDER (Rebiaed 
ed I Vermont HenragePress. 1994.335page8, $27 OO(hardcover1 

"Judge Adweate General's Corps United States Arm> Cvrrenllp asaigned IO 
the Crlmlnai Lair Dlns~on Office of The Judge Advocate General. Lleurenant Colonel 
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describing his mnvemation with the "prep school" dean, he had lots 
of studying to do. 

"How's your vocabulary?" he [the dean] asked 

"My er-ah what?' '  I said 

"Vocabulary. The collection of words you use:' 

"It'sfine, thank you.'' 

"How's your spelling? Do you misspell many words in your 

"I only use words I can spell, sir." 

Red Reeder did succes8fully obtain an appointment to West 
Point, entering with the Class of 1924. He was a star athlete, playing 
six years of football and four years of baseball. But it took him six 
years to complete his studies. He graduated in 1926, and wa5 com- 
missioned as an infantry second lieutenant. 

Reeder flirted briefly with life as a civilian, taking a leave of 
absence from the Army to try out far the New York Giants. He made 
the team, which offered him a $5000 per year salary-significantly 
more than the $143 per month he made as an A m y  officer. Reeder 
decided, however, that he wanted to  be a soldier more than a profes. 
nonai  baseball player. 

On December 7, 1941, then Maor Reeder was a battalion c o m  
mander tasked with defending California from invasion. In June 
1942, Reeder went to Washington, D.C. to join General George C.  
Marshall's staff. Shortly thereafter, he was sent to the Southwest 
Pacific to gather "lessons learned" by privates and sergeants fight- 
mg on Guadalcanal. Reeder's battlefield assessment, written in "out- 
of-line grammar and slang," was so liked by General Marshall that he 
ordered a million copies published. Fighling on Guadalcanal 
became a wartime best-seller, for it told in plain English what brave 
soldiers and Marines were learning under fire. 

Red Reeder took command of the 12th Infantry Regiment on 
April 1, 1944. As the "clock rushed toward D-Day;' Reeder prepared 
h a  troops far the invasion. On June 6, 1944, he was on the front 
ramp of the Landing Craft Infantry when it hit Utah Beach. It was 
hard fighting, and "the confusion of battle was rampant." On D-Day 
pius six, while walking ''&cross an open field," Reeder was hit by 
fragments from a single 88-millimeter shell and badly wounded. He 
lost his left leg below the knee. For his gallantry in action, Reeder 
received the first Distinguished Service Cross for Normandy. 

Although he was out of combat, Red Reeder continued to serve 

themes?'' 



180 .k'ILITXRY LAWREVIEW [Vol. 144 

in uniform until 1947, when the Army retired all disabled officers. 
"New horizons." however, "lay ahead." Reeder returned to West 
Point, where he  began a new career as the assistant athletic director 
and a writer in readence, publishing more than thirty fiction and 
nonfiction books One book became a televmon series, anather a 
movie called Tke Long Gray Line Born ai  Reveille details this and 
more of Red Reeder's successful life. 

Born at Reueille shows how one individual can shape an mstitu- 
tion. Red Reeder originated the idea far the Bronze Star Medal, a 
decoration prized by combat veterans to this day. His Fzghiiw on 
Guadalcanal "changed training methods and thereby saved many 
lives" And after taking off the Army uniform. Reeder influenced 
lives as a coach. mentor. and friend, until he left West Point in 1967. 
Today, he lwei quietly outside Washmgton. D.C.. where he continues 
to positively influence all those with whom he comes in contact. 

If you only read one book this year, do not miss Born ai Ret- 
eille. Red Reeder's writing is crisp, clear and concise He comes to 
life in the pages of this book, and that alone makes this autobiogra- 
phy worth reading. Born at Reaeille 1s possibly the finest mihtav 
autabiognphy written-which explains why General Frederick 
Franks says "Born  ai  Revezlle IS an inspiration to ail Americans.' 

NO TROPHY, NO SWORDC 

REWE% ED BY MAJOR VICKIA K MEFFORD' ' 

Harold Livingston is a man with a unique military past. In 1948, 
Livingstan-novelist. screenwriter, Amencan-fought in the Israeli 
War for Independence 1 

What causes someone to volunteer to fight ~n a foreign war? 
Harold Livingston teaches us that the reasons are as diverse as the 
participants. The Israeli War for independence attracted the usual 

'H.morn L I I ~ C B I U I  KO TRoPRI. So SUOOD Ah A I l E l l C A I  ToLLhmEER I\ THI 
l r n i ~ ~ i  Am FORCE D ~ o h o  THE 1948 WAD or I ~ D E P E I D E ~ C E  (edition 9. m c  1BB4) 262 
pager (hardcai,er) 

.*Judge Adrocate General I Corps United States ha Force Currently aismed 
as a Student. 43d Judge Adiocate Officers Graduate Caurre The Judge Adiocate 
Genera s School United States Army, Charlofrewdle. \ agn ia  

I Harold Liringrfon 18 the author of seven novels and ~ e v e r a l  moiie and t e l e i i  
smn bcreenplays, ~ncludmg Siai Trek--nie .Motzon Pzcluie and fen episodes of Y w  
S1O.L lmpossibir 
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array af mercenaries and misfits, pientifui in the aftermath of Warid 
War 11. However, the war ais0 appealed to many like Harold Liv- 
ingston, an American Jew. 

Livingston did not join the fight because he was Jewish. This 1s 

not the story of an idealist, willing to  sacrifice his life for something 
even seater than love of caunhy: 

. 
You want the truth, Ijust don't know. 

Instead, No Pophy, No Sword is the story of a young American, 
an ex-GI, out of war and out of work, faced with the uncertainty of 
his future. The only thing that he 1s certain of 1s his love of aviation. 
Most troubling to Harold Livingston is his uncertamty toward his 
Jewish identity, or as he calls it, his "Jewahness." Against the back- 
drop of Israel's struggle for sovereignty is the author's private battle 
over his identity as an Amencan and a Jew 

The resuit is a masterful weaving of storybook adventure and 
character development Spanning only one year, It is more of a 
"mini" autobiography, focusing on a microcosm of this man's long 
and accomplished life. In this one year, the protagamit and the 
reader expenence nonstop danger and intrigue, as well as a first-rate 
historical account. The reader is left in awe of this tiny nation and 
those who, whatever their personal reasons, fought for her. 

Livingston's reasons for joining the Israeli War for Indepen- 
dence are, at first, deceptively simple. In his early twenties, aimless 
and looking for thrills, Livingston enlists in the United States Army 
Air Force in 1943 to fulfill his boyhood dreams of flying ailplanes. He 
tries in vain to  conceal his color-blindness and is sent to radio opera- 
tor's school. Three years later, the  war over, and at  the grand aid age 
of twenty-one, Master Sergeant Livingston returns from Europe to 
American civilian life. He engages in several business misadventures 
and soon longs for the prestige and excitement of his military days. 
When a former colleague asks him if he is interested m joining an 
outfit flying munitions to  Palestine, Livingston IS elated. 

To his chagrin, his Jewish parents are not BS elated about his 
participation in the war So begins Livingston's paradoxical Story. 
Knowing nothing more about Palestine than what he reads in the 
papen,  the idea of fighting for B Jewish state nonetheless holds a 
mysterious appeal Furthermore, it is just plain exciting The outfit 
wmtes no time recruiting hm-it 1s desperate. Livingston dives in, 
mindless of his own desperation, one many bicultural readers can 
identify with-the need to reconcile two, often competing, identi- 
ties. As Livingston becomes embroiled in this "Jewish" war, his 

. no, I'm not. I'm not a Zionist. What am I doing here? 
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allegiances are questioned more than once, in vivid and dramatic 
nays.  

The United States has placed an embargo on the export of 
planes and military equipment to Palestine Livingston LS quickly 
committed to the Israeli cause when he helps smuggle a C-46. pur 
chased by a puppet American transport company named Service 
Airways. out of rhe United States. "T-men"-Treasury Department 
agents-storm rhe airfield as the c r e w  takes off, destination 
unknown. 

Livingston erentually reaches Panama, where a bankrupt gov- 
ernment has agreed to flag Service Airways assets: 

I think it was in Panama that we first began envisioning 
ourselves as true life, bigger-than-life. honest to God Yan- 
kee adventurers A latter day Flying Tigers volunteer 
group, nsking life and iimb this time for a noble, glorious 
Jewish cause. . . . An undeservediy romantic image, of 
course, and belied by the fact we w e r e  realiy a scruffy 
bunch of ex-USA4F airmen working for a phony a d m e  

Later, Livingstan learns the extent of the operation. Planes pur- 
chased from Czechoslovakia are dismantled and ferried to Israel in 
the smuggled C-46s, m,h.here the fuselages just barely fit into the 
cabins. Ironically, the fighters are Nazi Messeixhmitts, or, more 
accurately. Awa S-IQQs, a cheap reproduction They are flying death 
traps, nicknamed "the Uaci's Revenge.'' However ,  these planes and 
their American pilots are a vast improvement over the dozen or so 
Taylor Cubs and Austers flown by Israeli aero club students hurling 
Molotov cocktails an enemy columns. The operation is a fraudulent 
airline f h g  fake flight plans and shuttling fighter planes and arms 
into Israel out of yet another bankrupt countn: Czechoslovakia. A 
desperate scheme forged from the most desperate of times. Great 
Britain has blockaded the Palestinian coastline and pressured her 
aiiies-such as the United States-into refusing to deal with Israel 
Israel's thread-bare defenses are beleaguered by Bnrish-equipped 
and trained Arab forces. Her only hope 1s a fledgling Israeli 4m 
Force--a.k.a. Service Airways-forged from unholy alhances, the 
greed of corrupt officials, and grand doses of ingenuity and 
chutzpah 

The newly-acquired transport planes also double as bombers. 
Dunng one flight, Livingston and a fellow soldier roll fifty-pound 
bombs toward the open cabin door. Gripping the frame of the trans- 
port plane and praying that the pilot does not make a sudden move, 
they pull the pins and kick the bombs out They later develop a more 
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sophisticated system using a track for the bombs and a harness for 
the "bomb-chucker." 

Eventually, real bombers, B-l7s, are smuggled from the United 
States. The bombers, converted after the war. are ostensibly pur- 
chased for commercial use. They are flown to Czechoslovakia, 
where they are painstakingly decommercialired and delivered to the 
booming and soon-to-be formidable Israeli Air Force. 

Many Americans lost their lives defending Israel and helping 
build her Air Force. Others sacrificed their freedom-not all efforts 
to elude United States and other governments' officials were suc- 
cessful. All took incredible risks, flying overtaxed aircraft, o v e ~  
loaded with iiiegai cargo, over unfriendly territory-risks sometimes 
too great, but, often enough, outweighed by sheer skiii and courage. 
Not surpnsmgly, many af Livingston's compatriots went on TO live 
extraordinary lives. Many became commercial pilots, aviation execu- 
tives, and business moguls; one became B mqor Hollywood film pro- 
ducer. Others remained in Israel, and one, Ezer Weizman, became 
The nation's President. 

Livingston, with a present clarity aided by mature reflection, 
descnbes his decision not to remain Forced to  decide between a 
commission in the Israeli Air Force or repatriation, he is livid. The 
stage is set for the final showdown in his pnvate war-is he an 
Amencan hero, deserving of s a t i t ude  and admiration, or is he an 
ungrateful Jew, unwilling to make a real commitment? As Israel 
forces the world to accept a new nation, Livingston must decide 
where he stands and learn to  accept himself. 

No Pephy, No Sword is a real-world, against-all-odds account 
bound to appeal to aviation buffs and students of mihtary history. It 
is an indispensable study in the importance, and the interdepen- 
dence, of technology and ethos in war. Livingston's story deman- 
strates how collective strength of the human spirit became a decisive 
factor in a significant wmrid event. 
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TERRORISM IN WAR-THE LAW OF WAR 
CRIMES * 

REVIEWED BY H. WAYSE ELLIOPT" 

"Isn't thw all just  'Vi'ietork Justice'"' "why should 
wecareabout t h e l a ~ , o j z L ~ r - a r e n ' t z L ~ ~ p p o s e d  togoout  
and kill the enemy?" ''r the e m y  doesn't follow the 
rules, why should tee?'' 

E v e q  judge advocate who has taught a class in the law of war 
(often erroneously referred to  as "teaching the Genera Conven~ 
tions") has been asked these or similar questions from soldlers ~n the 
audience. Unfortunately, the judge advocate instructor sometimes 
simply does not have the miiitaw experience and the legal knowl- 
edge to respond adequately to these questions In most Staff Judge 
Advocate offices the duty of teaching the law of war T O  saldlers 
tends to fall on the newly assigned judge advocate-the lieutenant 
who has just completed the Judge Advocate Officer Basic Course 
This can be a daunting task for someone who only a few months 
before was sitring in a law school classroom. For some. standing in 
front of a company of soldiers and discussing how the i a a  affects 
combat can bejust this side of terrifying. Finally, there is a book that 
will provide the newly assigned instructor with relevant informatlon 
that can be used in the clmsroom--a book that,  when mastered, will 
make the newest officer appear to be a seasoned reteran. The book 
is Howard Lewe's latest contribunan to the literature on the law of 

The author IS a retired colonel in the Army Judge Advocate 
General's Corps as well as a retired law school professor He is a 
prolific author who wrote the definitive work on prisoners of war' 
while holding the prestlgjous Stockton Chair of International Laa at 
the Kiavy War College. The superb quality of his work continues In 
The Law o j  War Crimes The book contains numerous case summa- 
ries perfect for illustrating the rules of law The value 1s that these 

war, I l r r o r m  zn War--The Lau Of war crimes. 
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cases slmply are not otherwise available to the judge advocate in the 
field. 

Because the law of war is retrospective, the best teaching 
examples of its rules always are found in the legal practice followed 
during prior conflicts. Levie has performed a valuable service by 
culling through the microfilmed records of the National Archives for 
war cnmes cases, distllling the facts and law, and summarizing them 
m an easy to read style. His summaries of these obscure cases alone 
would make this book B useful addition to every judge advocate's 
legal library. 

The best law of war instructor tailors the presentation to the 
specific needs of the audience. Finding the right examples to use can 
be difficult. This book slmplifies that task. Teaching medical person- 
nel the law of war and need some examples? Simply look to this 
book. It covers misuse of the Red Cross-the tnal  of H e m  Hagen- 
dorf, as well as the prohibition of medical experimentation-the 
Kyushu University case. Teaching military police and need some 
examples of the failure to protect prisoners of war? Look at the 
Essen Lynching case. For occupation cases, look at  the trial of 
Gustave Becket, or the trial of Phillippe Rust. Armed with these 
cases, the instructor can better convert abstract rules of law into 
meaningful examples for use in the classroom. 

The book has others uses Levie also provides a comprehensive 
review of the trial procedures used to t ly  war criminals. As every 
judge advocate should be awme, substantial legal debate occurred 
after World War I1 about how, if at ail, to try the major war criminals 
and exactly what offenses to charge. Wm it lawful to try the German 
and Japanese leadership far "Crimes against Peace" or would this 
be comparable to creating a crime erpos t  facto? By what theory of 
law could the Nuremberg Tribunal delve into the internal policies of 
the Nazi regime? How should an international war crimes tribunal be 
organued? What procedural rules would it follow? Readers find the 
answers to these questions in Levie's detailed analysis of the Nurem- 
berg and lbkyo trials. 

In addition to the notorious Axis ringleaders, the Allies tried 
hundreds of other war criminals. In these trials one finds the nuggets 
of legal practice needed to truly understand the law of war. This 
book is a gold mine of practice pointers When the United States 
military conducted a war crimes tnal, what possible defenses ems- 
red? Haw was jurisdiction addressed? What rules of evidence gov- 
erned the proceedings? While these questions are phrased in the past 
tense, the answers have contemporary application as well. The 
answers are in this book. 
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Most Judge advocates can be reasonably certain that they will 
not be involved with the tnal of majar war criminals along the likes 
of Goenng, Ribbentrop. or Tojo. But, what about the lesser war cnm- 
inais? That they might be tned before a general court-martial or a 
military CornmissLon 1s quite possible. In either forum, judge advo- 
cates would play a starring role. This book provides the necessary 
background for use by both counsel and the military Judge 

Judge advocates have to be concerned not only about the 
enemy's violations of the law, but also our own The judge advo- 
cate's role 1s to help the commander avoid possible legal problems bg 
providing sound advice on the law of war Yanyjudge advocates are 
uncomfortable advising a commander on issues affecting combat. At 
the same time, many commanders are uncomfortable-if not out- 
right defiant-taking the advice of a lawyer when Lt comes t o  com- 
bat This book could help overcome that lack of confidence by pro- 
viding an understanding af the limits of the law and the 
consequences for its violation. Commanders do not want to willmgly 
violate the law. What they mast often need is a lawyer with the nght 
mix of knowledge of the law and military history, and an ability to 
articulate legal rules and their rationale. With this book as a refer- 
ence the lawyer will find the right m i x  Articulation follows 
knowiedge 

The appendices include the most pertinent provisions of the 
maJor legal documents that govern how war crimes trials might be 
conducted. Readers find the historical basis far the concurrent juris- 
diction of military commissions (General Order loo), the provisions 
of the Hague and Geneva Conventions concerning the punishment of 
war cnmmals. the post-World War I1 regulations an establishing and 
conducnng war crimes trials, and excemts from today's treaties and 
international pronouncements dealing with the punishment of war 
criminals. The book's utilitg is further enhanced by the addition of 
an excellent bibliography listing the major books and articles that 
deal with the subject. 

No judge advocate would dare deploy without taking along a 
copy of Fwld .ManuaI 27-10, The Lac' o f l a n d  Warfare. This book 
also should be m the "go to war" materials of eeery deployingjudge 
advocate. It simply IS the best one-volume treatise on the law of war 
crimes available. The key to understanding the law of war IS know- 
m g  how It has been applied m the past. The Law of War Crimes 
provides that knowledge. Every judge advocate should be familiar 
with this book. It belongs m the office library as well as in the 
deployment package. 

This reviewer Spent many years teaching the law of war and 
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working on other substantive iegai issues related to this most impor- 
tant fieid of militaly law. Had this book been available, It would 
have made finding the iaw and illustrative cases much easier How- 
ard Levie has made an important contribution to the law and in so 
doing has made every judge advocate's job a littie e u i e r  
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